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PREFACE 


D uring the last eighteen years many new questions have been determined by 
our courts involving the law of Discovery. Vital and far-reaching develop¬ 
ments in this phase of the law have occurred, due to the emphasis placed on. 
pre-trial procedures and new statutes or rules relating to that phase of civil 
procedure. 

The revised title Discovery is included in this new volume and contains 
many entirely new sections which deal with “Requests for Admission of 
Facts”. 

Contained herein is a comprehensive discussion of this development of 
the law. It sets forth the actions and proceedings in which such requests are 
authorized, the subject matter thereof, the request or demand and the response 
thereto, and the use and effect of an admission or denial, or of a failure to 
respond. 

Your new volume also contains the latest law on Dismissal and Nonsuit, 
District and Prosecuting Attorneys, District of Columbia, and three other 
titles. These titles reflect the new developments since the publication of the 
original volume. 

A time-saving Descriptive Word Index for each title, thumb-indexed 
in the back of this volume, has been revised and expanded and will lead you 
directly to the precise point you seek. 


The Publisher 
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CORPUS JURIS 
SECUNDUM 

VOLUME TWENTY-SEVEN 


DISCOVER. 

Present Tense 

While in the abstract the word “discover” may 
have a well-defined meaning, nevertheless its mean¬ 
ing may vary with its contextual use , 79 and in com¬ 
mon acceptation it denotes the ascertainment of 
actual existence . 79 * 5 It is defined as meaning gen¬ 
erally to uncover or discover that which was hid, 
concealed, or unknown ; 80 to find ; 81 to remove or 
lift (any covering); to lay open to view; to re¬ 
veal; to make known; to show (what has been 
secret, unseen or unknown); to manifest; to show; 
exhibit; betray; to explore; examine, reconnoiter; 
to find out; to ascertain; espy; detect; descry . 82 

“Discover” is further defined to mean to get first 
sight or knowledge of; to get knowledge of what has 
existed but has not theretofore boon known to the 
discoverer ; 83 to obtain for the first time knowledge 


of, as of a thing existing already but not perceived 
or known . 83 * 5 The term implies in the abstract that 
the hidden subject is concealed from or unknown to 
everyone, and, under particular circumstances, from 
a designated person . 84 

It has been said that the essential nature of the 
word involves, not a facile observation, but rather a 
detection as the result of preliminary measures by 
way of uncovering, revealing, and laying open to 
view . 85 

In a particular connection, it has been held that 
the term may not imply production . 86 

It has been held that “discover” is not synony¬ 
mous with “observe” or “see .” 86 * 6 

Discovered 

In some connections, the term implies actual see¬ 
ing or knowledge ; 87 in others, evidential facts lead- 


70. Tex.—Stan oil ml Oil & Gas Co. 
v. State, CIv.App., 114 S.W.Sd 699. 
706. 

79.5 Okl.—Cobb v. Newman, 205 F. 
2d 858, 805, 201 Okl. 318. 

80. Pa.—Commonwealth v. Street, 3 
Pa.l)lHt. & Co. 783, 780. 

Tox.~ ••Htanolind oil & Gas Co. v. 
State, CIv.App,, 114 S.W.2d COD. 700. 

81. Tux.—Iiouldin v. Gulf Produc¬ 
tion Oo., CIv.App., 5 S.W.Sd 1011), 
1023. 

82. Pa.—dommonwcalth v. Street, 3 
Pa.Dist, St Co. 783, 786. 

83* U.S.—Shellmar Products Co. v. 
Allen-Qualley Co., C.C.AJ11., 87 F. 
2d 104, 108. 
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Pa.—Commonwealth v. Street, S Pa. 
Dist. & Co. 783, 786. 

83.5 Iowa.—Myers v. Stratmann, 65 
N.W.2d 356, 359, 245 Iowa 1060. 

84. Tex.—Stanolind Oil & Gas Co., 
CIv.App., 114 S.W.2d 699, 706. 

85. “The very etymological analysis 
of the word would suggest an un¬ 
covering rather than mere observa¬ 
tion of something already exposed 
to the action of the senses." 

Pa.—Commonwealth v. Street, S Pa. 
Dist. & Co. 783, 786. 

86. Tex.—Bouldin v, Gulf Produc¬ 
tion Co., CIv.App., 5 S,W,2d 1019, 
1028. 

88.5 Va.—Knight v. Moore, 18 S.E.2d 
266, 270, 179 Va, 139, 

l 


“Those things which are patent or 
obvious to us we readily and ordi¬ 
narily ‘observe/ By the exercise of 
extraordinary diligence we ‘discover/ 
that is, uncover or bring to light, 
things which may be hidden or la¬ 
tent/' 

Va.—Knight v. Moore, supra. 

87. “Actually” superfluous 

“The presence of the word ‘actual¬ 
ly' in the instruction did not add any¬ 
thing, and its elimination did not 
take away anything from the instruc¬ 
tion. ‘Discovered* means actually 
discovered, and ‘actually discovered' 
does not mean more than ‘discover¬ 
ed/ " 

Mont.—Haddox v. Northern Pac. By. 
Co., 127 P. 152, 46 Mont. 185. 
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lug to actual knowlodg©, 88 or to the existence of a 
sincere belief based upon reasonable grounds. 89 

"Discovered” has been held to be not synonymous 
with production. 89 * 5 

Phrases: "Actually discovered” see the C.J.S. 
definition Actually, "discovered in act of transport¬ 
ing liquor,” 90 "discovered in paying quantities,” 91 
"discovered on said premises,” 92 "discovered the 
loss,” 93 "discovered the unsurveyed area,” 94 and 
"discovered wrongdoing.” 95 

The doctrine of last clear chance, which is also 
known as the doctrine of discovered peril, or the 
doctrine of discovered negligence, is treated in Neg¬ 
ligence § 136. 

DISCOVERER. As a term employed in mining law 
to mean the original locator of mining ground see 
Min es and Minerals § 3 h. 

DISCOVERT. Not married; not subject to the dis¬ 
abilities of a coverture. 96 The term has been com¬ 
pared with "single” and "unmarried.” 97 


DISCOVERY. In particular connections, the word 
has been construed to mean actual knowledge, or 
knowledge of facts which, in the exercise of duo dili¬ 
gence, would have led to an actual discovery; 93 to 
obtain for the first time knowledge of; to bo aware 
of, to find out, to have ascertained, or to know." It 
has been said to imply knowledge of the fact or a 
sincere belief in its existence, derived from known 
facts or reasonable inferences of fact creating some¬ 
thing more than mere suspicion. 1 

In other connections, "discovery” has been dis¬ 
tinguished from "knowledge.” 2 

The word "discovery,” as employed in mining 
law with reference to the location and asquisition of 
mining claims see Mines and Minerals 8 42, and as 
employed in patent law as synonymous with "in¬ 
vention” see Patents § 53 a. 

Phrases: "Discovery of a dishonest net.,” 8 "dis¬ 
covery of facts constituting fraud/' 1 “discovery of 
loss,” 5 and "discovery of peril;” 6 also, adjectively, 
"discovery date,” 7 "discovery shaft” and “discov¬ 
ery work” see Mines and Minerals 8 *13. 


88. As applied to forest fires 

“In the parlance of the woods, the 
word ‘discovered/ as applied to 
knowledge of the existence of a for¬ 
est fire, is of technical meaning-. It 
does not necessarily mean to gain a 
sight of, as the helmsman discovered 
land to leeward. Nor is it -used either 
in the sense that Columbus discover¬ 
ed America, or that real merit is sure 
to be discovered, or an expert discov¬ 
ers an error. It does not mean the 
discovery of what has existed, but 
had not been known, either to men in 
general or to the discoverer. . . . 

The discovery of which the statute 
speaks is not limited to direct discov¬ 
ery. The discovery there spoken of 
means when the warden shall have 
found out, either by evidence or by 
evidential facts leading to actual 
knowledge on his part, that there is a 
ravaging or threatening forest fire; 
when he knows, or, what in law and 
reason is the same thing, when he 
ought to know, of the existence of 
that kind of a fire." 

Me.—Hutchins v. Inhabitants of 
Penobscot, 113 A. 618, 620, 120 Me. 
281. 

89. U.S.—U. S. v. Rembert, D.C.Tex., 
284 F. 996, 1006. 

“Prana is discovered within the 
contemplation of the law when it is 
readily discoverable or when a party 
is put on notice thereof.” 

Ala.—Lovell v. Smith, 169 So. 280, 
284, 232 Ala. 626. 

89.5 Tex.—Morrison v. Swaim, Civ. 
App., 220 S.W.2d 493, 494, error re¬ 
fused no reversible error. 

90. U.S.—Corriveau v. U. S., C.C.A. 
R.I., 53 F.2d 735, 737. 


91. Tex.—Texas Pac. Coal & Oil Co. 
v. Bratton, Civ.App., 23D S.W. 688, 
691. 

92. Tex.—Texas Pacific Coal & Oil 
Co. v. Bruce, Civ.App., 233 S.W. 
535, 538. 

93. Mass.—Gilmour v. Standard 
Surety & Casualty Co. of New 
York, 197 N.E. 673, 676, 292 Mass. 
205. 

Pa.—Gentile v. American Stale 
Bank & Trust Co., 172 A. 303, 305, 
315 Pa. 123. 

94. Tex.—Stanolind Oil & Gas Co., 
Civ.App., 114 S.W.2d 699, 706. 

95. Ind.—Barnard v. Megordon, 178 
N.E. 868, 869, 204 Ind. 11. 

96. Black L.D. 

“It applies equally to a maid and 
a widow.” 

Black L.D. 

97. Wider term 

“ ‘Single’ and ‘unmarried’ are prop¬ 
erly intended to express tho same 
thought, but ‘discovert’ has a wider 
application, and introduces a new and 
different thought.” 

Pa.—In re Rudman, 90 A. 566. 5 68, 
244 Pa. 248. 

98. U.S.— Fleishhacker v. Blum, C.C. 
A.Cal., 109 F.2d 543, 648. 

99. N.D.—:Moore v. Palmer, 174 N.W. 
93, 95, 43 N.D. 99. 

1- U.S.—Garske v. U. S„ C.C.A.Mlnn., 

1 F.2d 620, 624. 

Mass.—Gilmour v. Standard Surety 
& Casualty Co. of New York, 197 
N.E. 673, 676, 292 Mass. 205. 

Tex.—Atkins v. Dodds, Civ.App,, 121 
S.W. 2d 1010, 1018. 

2 


Knowledge of previoualy exlnting un¬ 
known facts 

Thu word “discovery” connote tho 
acquisition of knowledge of previous¬ 
ly existing hut—nt host to tho dis¬ 
coverer—unknown foots. 

N.Y.—Tn re MongnnM Will, 83 NWS. 
2d 393, 400. 

2. Oil.—Lady Washington Construc¬ 
tion C«>. v. Wood, 45 I*. 809, SI 0, 113 
C. 4 S3. 

West v. Great Western Power 
Co. of California, App.. 97 I'.2d 1014* 
1017, 36 C.A.2d 403 Turner v. Mu* 
or, App., 87 I Mid 7 III, 742. 31 C.A.;M 
19<»— Holey v. SonfM Co Loud Ini 
provenient Cn., 42 I MM 1078, I DM, 
5 C.A.2d 415- ttondfellow v. HmitIH, 
30 I‘.2d 740, 7 1 1, 130 C.A. iris, 

N.I>,--Hornes v. Ciinr* County, :;;:s X, 
W. S39. 847, 59 \\H. 133 ' Hootln-r 
v. National Colon Eire Inn, c«.„ 
200 N.W. 818, 821, 51 N,I». 034. 

3. Col.—Cellos v. Ore/in Accident & 
Guarantee Corporation, 75 I MM 635. 
638, 24 C.A.2d 528. 

4. Utah.—Smith v. Kdwords, 17 J\2d 
264, 270, 81 Utah 244. 

5. Meaning 

“Discovery of loss must mean 
knowledge of I ohm, that is. know I 
edge derived from known facts or 
reasonable Inferences of f«rt.” 

Moss.—Gilmour v. Standard Surety 
<& Casualty Co. of New York, it*7 N. 
K, 673, 676, 292 Mohs. 20$. 

6. Tex.—Quanah, A. & 5*. tty, c»», v . 
El>lcn, Civ.App., 65 K,U\2d 1(160. 
1005. 

7. U.S. Security-First Nat. Hank of 
Low Angeles v. Welch. O.C.A.Cal,, 
92 F.2d 357, 309. 
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DISCOVERY 


This Title includes obtaining disclosures of facts, writings, or other things, within the knowledge, pos¬ 
session, or control of a defendant in a civil action or other person, as being part of a cause of action or 
evidence to sustain an action brought or about to be brought by or against the party seeking disclosure, by 
compelling answers to bills in equity for such discovery, or to interrogatories, or by oral examination of 
parties, or by inspection of documents, books, or other matters; nature and scope of the remedy in general; 
in what cases, and to and against whom, and as to what matters it is allowed; grounds of discovery and 
jurisdiction over and proceedings to obtain discovery, examination, inspection, etc., either by bill of discov¬ 
ery in equity or under statutory provisions; defenses and objections to such proceedings; and use of 
facts and evidence discovered. 


Matters not in tliis Title, treated elsewhere in this work, see Descriptive-Word Index 


I. IN EQUITY, §§ 1-19 


Analysis 


II. UNDER STATUTORY PROVISIONS, §§ 20-87 

A. Examination of Parties and Other Persons in General, §§ 20-38 

B. Oral Examination, §§ 39-54 

C. Interrogatories and Examination Thereunder, §§ 55-68 

D. Production and Inspection of Writings and Other Matters, §§ 69-87 

E. Requests for Admissions of Facts, §§ 88-110 


I. IN EQUITY—p 6 


Sub-Analysis 


§ 1. Nature, scope, and origin of remedy in general—p 6 

2. Right to and grounds of remedy—p 8 

3. - Actions in aid of which discovery may be obtained—p 12 

4. - Matters as to which discovery may be obtain in general—p 12 

5. - Privilege of witness and privileged matter—p 15 

6. - Retaining bill for relief for purposes of discovery—p 17 

7. - As affected by statutes—p 18 

8. Practice in general—p 19 

9. Jurisdiction and process—p 19 

10. Parties; persons by and from whom discovery may be obtained—p 20 
11 (1). Bill or cross bill for discovery—p 23 

11(2). -Time of filing—p 23 

11 (3). - Sufficiency of allegations—p 24 

11 (4). -Waiver of answer under oath—>p 28 

11 (5). -Prayer—p 29 

11 (6). -Verification—p 29 

11 (7). -Amendment—p 30 

11 (8). -Multifariousness—p 30 

12. Pica or answer—p 30 

13. - Failure to answer—p 32 

14. - Answer as evidence—p 32 

15. Demurrer and motions—p 34 

16. Interrogatories—p 36 

17. Claim of privilege—p 37 

18. Production and inspection of writings and other matters—p 38 

19. Costs—p 43 

II. UNDER STATUTORY PROVISIONS—p 44 

A. Examination of Parties and Other Persons in General— p 44 

§ 20. Right to and nature and scope of remedy in general—p 44 


See also descriptive word index in the back of this Volume 
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DISCOVERY 
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H. UNDER STATUTORY PROVISIONS— Continued. 

A. Examination of Parties and Other Persons in General— Continued 
§ 21. Provisions of constitutions, statutes, and rules—p 48 

22. Discretion of court—p 51 

23. Actions and proceedings in which examination is authorized—p 53 

24. Pendency and condition of cause—p 57 

25. Persons entitled to examination—p 60 

26. Who may be examined—p 61 

27. -Parties and persons interested in suit in general—p 62 

28. -Persons not parties in general—p 66 

29 (1). - Corporations, and officers, agents, employees, or stockholders there¬ 

of—p 67 

29 (2). - Public corporations and their officers or employees—p 72 

29 (3). -The state and its officers or employees—p 75 

29 (4). - Partnerships and unincorporated associations—p 75 

30 (1). Grounds and purposes of examination—p 75 

30 (2). - Disclosure of names and location of witnesses, parties, ami other per¬ 

sons—p 84 

30 (3). - Knowledge of applicant and person interrogated—p 89 

31. -To enable party to frame pleadings—p 90 

32 (1). Subject matter of examination—p 92 

32 (2). - Examination as to particular matters—p 96 

33. -Facts supporting cause of action or defense—p 105 

34. -Relevancy, materiality, and competency—p 109 

35. - Privileged matter—p 114 

36. Objections to examination—p 118 

37. Physical examination—p 119 

38. Costs—p 120 


B. Oral Examination— p 120 

§ 39. In general—p 120 

40. Application for order—p 122 

41. -Jurisdiction—p 123 

42. -Time—p 123 

43. -Notice of application—p 125 

If Fonn and requisites of application or affidavits—p 126 

Necessary allegations—p 127 

45. -By whom affidavit made—p 135 

^ -Hearing and determination—p 136 

47. The order or notice for examination—p 138 

48. -Notice or service; subpoena—p 142 

49- —-— Modification or vacation—p 143 

50. Time and place of examination—p 151 

51. Conduct, scope and extent of examination—p 155 

53 ~ r Pr + oduction of books ^d papers in aid of examination-p 161 
^ Failure to appear or answer—p 168 * 

54. Second examination—p 174 
C. Interrogatories and Examination Thereunder— p 175 
§ 55. In general— p 175 

56. Application for order requiring answer_p 175 

ea £ 0nn “ d re< 3uisites of interrogatories—p 176 
08. Time for propounding—p 178 

59. Who may propound or be required* answer-p 179 

« ( 2 ).' 180 
60 (3). ■—- Notice—p 181 

Sm 1«o descriptive word in fte tack of tbl. Vol um «- 
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DISCOVERY 


II. UNDER STATUTORY PROVISIONS—Continued. 

C. Interrogatories and Examination Thereunder —Continued 

§ 61. Objections—p 181 

62. Answers to interrogatories—p 185 

63. -Time for making answer—p 187 

64. - By whom answer made—p 188 

65. -Form, requisites and sufficiency of answers—p 188 

66. -Exceptions to answer—p 191 

67. -Answer as evidence—p 191 

68. -Failure to answer—p 197 

D. Production and Inspection of Writings and Other Matters —p 203 

§ 69. Nature, scope, and right to remedy in general—p 203 
70. Actions and proceedings in which inspection authorized—p 206 
71 (1). Subj ects of production and inspection—p 206 

71 (2). -Books and papers—p 206 

71 (3).-Materiality and relevance—p 208 

71 (4).-Possession or control—p 214 

71 (5).-Books and papers of common or special interest to parties—p 215 

71 (6).-Private books; papers of nonparties—p 217 

71 (7).-Documents of public record—p 218 

71 (8).-Statements relating to accidents—p 218 

71 (9). -Things other than books and papers—p 220 

72. - Privileged matter in general—p 224 

73. - Privilege of party as witness—p 233 

74. Grounds and purposes of production and inspection—p 234 

75. Pendency and condition of cause—p 240 

76. Persons entitled to inspection—p 241 

77. Persons as against whom inspection may be obtained—p 241 

78. Demand for inspection—p 244 

79. Objections to inspection—p 245 

80 (1). Application and proceedings thereon—p 247 

80 (2). -Time of making application—p 247 

80 (3). -Jurisdiction—p 248 

80 (4). - Form and requisites—p 249 

80 (5). - Notice—p 257 

80 (6). -Hearing and determination-—p257 

81. Order—p 259 

82. -Time, place, and manner of inspection—p 263 

83. - Service of order—p 267 

84. -Modifying or vacating—p 267 

85. Sealing up portions of books or documents—p 268 

86. Failure to produce or permit inspection—p 268 

87. Use of documents produced—p 272 

E. Requests for Admissions of Facts —p 273 

§ 88. In general—p 273 

89. Purpose—p 273 

90. Actions and proceedings in which authorized—p 274 

91. Subject matter—p 274 

92. -Facts not within personal knowledge of party on whom request made— 

p 276 

93. -Matters of opinion—p 277 

94. -Genuineness of documents—p 277 

95. Request or demand—-p 277 

See also descriptive word index in the back of this Volume 


27 C.J.S, 


§ 1 DISCOVERY 

EL UNDER STATUTORY PROVISIONS— Continued. 

E. Requests for Admissions of Facts —Continued 

§ 96. _Time for request or demand—p 277 

97 . -Form, requisites, and propriety—p 278 

98. -Waiver of irregularities—p 278 

99. Response—p 279 

100. -Time for response—p 279 

101. -Form, requisites, and sufficiency—p 280 

102. -Admission—p 282 

103. -Avoidance of admission—p 282 

104. -Withdrawal or amendment—p 283 

105. Use and effect—p 283 

106. -Admission—p 284 

107. - Denial or avoidance of admission—p 284 

108. -Expenses of making proof—p 285 

109. Failure to respond—p 286 

HO. -Relief from default—p 288 

See also descriptive word index in the back of this Volume 


I. INEQUITY 


§ 1. Nature, Scope, and Origin of Remedy in 
General 

Discovery is the disclosure of facts, deeds, documents, 
or other things In the exclusive knowledge or possession 
of one party, which are necessary to the party seeking 
discovery as a part of a cause of action or defense in an 
action pending, or to be brought in another court, or as 
evidence of his rights or title in such proceedings. 

The term "discovery” has several shades of mean¬ 
ing, 1 but in the sense in which it is most commonly 
used discovery is the disclosure by defendant of 


facts, deeds, documents, or other things which are 
in his exclusive knowledge or possession, and which 
are necessary to the party seeking the discovery 
as a part of a cause or action pending, or to he 
brought in another court, or as evidence of his 
rights or title in such proceedings.- In a sense every 
bill in equity is a hill for discovery; disei»\ery is 
incident to the suit, and if the hill is sufficient to 
invoke equity jurisdiction it prohes the conscience 
of defendant and obliges him to answer fully us to 
all matters charged. 3 


1. Iowa.—Corpus Juris Secundum 
quoted in Hardenbergh v. Both, 73 
N.W.2d 103, 106, 247 Iowa 153. 
Ky.—Tiller v. Cincinnati Discount 
Co., 110 S.W.2d 420, 270 Ky. 685. 
Discovery as incident to creditors’ 
suit see Creditors 1 Suits § 61. 
Discovery as related to proceedings 
supplementary to execution see 
Executions §§ 345-402. 

SL U.S.—Rosenberger v. Shubert, C. 
C.Mo., 182 F. 411. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in Hardenbergh v. Both, 73 N.W. 
2d 103, 106, 247 Iowa 153—Corpus 
Juris Secundum cited in Johanik v. 
Des Moines Drug Co., 17 N.W.2d 
385, 390, 235 Iowa 679. 

Miss.—Universal Life Ins. Co. v. 

Keller, 17 So.2d 797, 197 Miss. 1. 
H.S.—Corpus Juris Secundum quoted 
in Reynolds v. Boston & Maine 
Transp. Co., 98 A2d 157, 159, 98 
N.H. 251, 37 A.L.R.2d 1149. 

N.J.—Industrial Electronics Corp. v. 
Harper, 43 A.2d 883, 137 NT.J.Eq. 171, 
affirmed 45 A.2d 671, 137 N.J.Eq. 
530. 


Pa.—Lomish v. Morris Nimelstoin 
Sportswear Co., 80 A.2d 806, 367 
Pa. 393. 

Perry v. Niedringhaus, 85 Pa. 
Dist. & Co. 112, 16 Monroe L.R. 41, 
69 Montg.Co. 242, 67 York Leg.Roc, 
66—Kerr v. Patterson, 64 Fa.Dist. 
& Co. 597, 35 Del.Co. 319—Reed v. 
Farmers Nat. Bank of Watsontown, 
63 Pa.Dist. & Co. 591, 20 Northumb, 
L.J. 139. 

Fitzgerald v. Pennsylvania R. 
Co., Com.PI., 59 Dauph.Co. 98— 
Caiarelli v. Peoples Natural Uas 
Co., Com.PI., 101 Pittsb.Log.J. 41. 
Tex.—Corpus Juris quoted in It. F. 
Avery & Sons Plow Co. v. Mayfield, 
Civ.App., Ill S.W.2d 1134, 1136. 

Va.—Collins v. Lyon, Inc., 24 S.E.2d 
572, 181 Va. 230. 

Fishing bill or expedition 

(1) A Ashing bill is one In which 
plaintiff shows no cause of action, 
and endeavors to compel defendant 
to disclose one In plaintiff’s favor. 
U.S.—Puget Sound Nav. Co. v. Asso¬ 
ciated Oil Co., D.C.Wash., 56 F.2d 
605. 

26 C.J. p 645 note 4. 


(2) It Ih one in which ih-icnvery is 
sought on suspicion, suhiiIm**, or 
vague guesses. 

U.S.— In re Pacific It. CotnnilaMion. 
aC'Cnl., 32 I«\ 241. 

Del,-—-CiulvncnreHSes v. \V. S. Wanner- 

man Co.. 13 A. 2d 439, 25 ind.Ch. 70. 
18 C.J. |» I (Hi g note 57. 

(3) A fishing expedition is an ex¬ 
amination or invent h*. a lion which 
seeks information, not evidence, for 
use In instituting prorerdinM* nKuimd 
persons not. parties, 

N.Y,—In re (ircat Northern (Vmdr. 

Co., 100 N.Y.S. 664, 60 Mine. 4*17. 
3- Ala.—Whaley v. Henderson, 148 
So. 848, 227 Ain, lftH Corpn» Juri» 
oited la Cary v, Commisslonc rV 
Court of Clarke County, 116 No. 743. 
744, 218 AIm. 23. 

D.C.—Preston v. Knotty N«v. Ifnidv, 
287 F. 1003, 53 ApplM\ 2*1. 

Fla.—-3 >nnt7.1 er Lumber & Kxport Co, 
v. Columbia Casualty Co.. I6f> No, 
116, 315 Fla. fill, j»5 A.L.lt. Sf»M - 
Campbell v. Knight, K 19 No. D*7, 
92 FI a. 246. 

III. —Nhnw v. WtdHss, 91 N.K,2<1 81, 339 
Xll.App. fdttb-* Hrundonhurtf v. Pudit 
Co., 218 Ill.App. 642, ailtrinud 132 
N.K. 514, 299 III. 133. 
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DISCOVERY § 1 


Under the inflexible rules o£ the common law the 
parties to an action were incompetent as witnesses 
and no means were provided by which an adverse 
party could be compelled to produce documents in 
hi9 possession for the use of his opponent at the 
trial; and it was in order to cure this defect that 
equity established the remedy of discovery as ancil¬ 
lary or auxiliary to actions or causes of action at 
law , 4 and which, in the absence of statute, consti¬ 
tutes the sole means by which its purposes may be 


accomplished. 5 

In this sense, that is as an ancillary or auxiliary 
remedy, discovery may be invoked by either of two 
methods. 6 One method is by a bill of discovery, 
sometimes referred to as a “pure bill of discovery,” 7 
which seeks no relief in consequence of the discov¬ 
ery, 8 but seeks the disclosure of facts resting in the 
knowledge of defendant, or of deeds, writings, or 
other things in his custody or power, merely in aid 
of the prosecution or defense 9 of some other pro- 


Me.—Dinsmore v. Crossman, 53 Me. 
441. 

Miss.—Wood Naval Stores Export 
Ass’n v. Latimer, 90 So.2d 379, sug¬ 
gestion of error overruled Wood 
Naval Stores Export Ass'n v. Gulf 
Naval Stores Co., 91 So.2d 714. 

N.J.—Baader v. Mascellino, 172 A. 
549. 550, 116 N.J.Eq. 126—Griffin 
v. Londrigan, 150 A. 328, 330, 106 
N.J.Eq. 247. 

18 C.J. p 1057 note 3. 

‘Where equitable jurisdiction ex¬ 
ists, discovery may be an aid to its 
exercise." 

Pa.—Williams v. Finlaw, Mueller & 
Co., 141 A. 47, 49, 292 Pa. 244. 

Counties Finance, Inc. v. Norris- 
town-Penn Trust Company, 21 Pa. 
Dist. & Co. 147, 148—MacMullan v. 
The Home Building and Loan Asso¬ 
ciation, 19 Pa.Dist. & Co. 279, 280, 
23 Del.Co. 364. 

Pounded In Justice 

“The right to discovery is founded 
in the justice of compelling one par¬ 
ty to furnish to the other informa¬ 
tion in his possession, which the oth¬ 
er needs in sustaining his own case." 
Del.—Colvocoresscs v. W. S. Wasser- 
man Co., 13 A.2d 439, 441, 25 Del. 
Ch. 70—Loft, Inc., v. Guth, 191 A. 
879, 883, 21 Dcl.Ch. 361. 

4. U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
F.2d 605. 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C. 
2d 449, 118 A.L.R. 259. 

Iowa.—Corpus Jturls cited In National 
Clay Products Co. v. District Court 
in and for Cerro Gordo County, 243 
N.W. 727, 732, 214 Iowa 960. 

Mich.—State ex rol. Reading v. W. U. 
Tel. Co., 57 N.W.2d 537, 336 Mich. 
84. 

Mo.—State ex rel. Schlueter Mfg. Co. 
v. Beck, 85 S.W.2d 1026, 337 Mo. 
839. 

N.J.—Attorney General v. Foster 
Wheeler Corp., 33 A.2d 699, 133 N. 
J.Eq. 564—McCarter v. Farmers’ 
Loan & Trust Co., 147 A. 785, 105 
N.J.Eq. 322. 

N.Y.—Smith v. Russo-Asiatic Bank, 
10 N.Y.S.2d 10, 170 Misc. 408. 

Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 190 A. 897, 
325 Pa. 427. 


U. S. Gypsum Co. v. Birdsboro 
Steel Foundry & Machine Co., 50 
Pa.Dist. & Co. 540, affirmed 52 A. 
2d 344, 160 Pa.Super. 548—Johnson 
v. Benjamin Franklin Hotel Co. 
No. 2, 49 Pa.Dist. & Co. 505. 

Lewis v. Lewis, Com.Pl., 35 Del. 
Co. 349—Patterson v. Davis, Com. 
PI., 43 Lack.Jur. 125. 

Tex.—Equitable Trust Co. v. Jackson, 
101 S.W.2d 552, 129 Tex. 2. 

Va.—Bova v. Roanoke Oil Co., 23 S.E. 
2d 347, 180 Va. 332, 144 A.L.R. 364 
—Johnson v. Mundy, 97 S.E. 564, 
123 Va. 730. 

18 C.J. p 1057 note 2. 

“There was a failure of justice at 
common law, and hence there arose 
the equitable remedy of bills for dis¬ 
covery, which was made use of sim¬ 
ply for the purpose of assisting or 
supplementing the plaintiff’s remedy 
at common law.” 

Ala.—Sloss-Sheffield Co. v. Maryland 
Casualty Co., 52 So. 752, 753, 167 
Ala. 557. 

Flexible remedy 

Discovery procedure must have ca¬ 
pacity of flexible adjustment to 
changing groups of facts. 

Mass.—MacPherson v. Boston Edison 
Co., 142 N.E.2d 758. 

Original and inherent power 
Discovery was an original and in¬ 
herent power of a court of equity, 
and originally was available to ei¬ 
ther party only by bill in equity. 
Iowa.—Hardenbergh v. Both, 73 N.W. 
2d 103, 247 Iowa 153. | 

Purpose of discovery is to enable I 
one who is asserting a right or claim 
to determine the exact nature of such 
right or claim and the extent thereof. 
S.C.—Earle v. Webb, 188 S.E. 798, 182 
S.C. 175. 

Wholly ancillary proceeding 
A bill for discovery in aid of suit 
at law, although brought in equity, 
is wholly an ancillary proceeding. 

Pa.—Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

5. Del.—Levy v. Kirby, 196 A. 816, 
22 Del.Ch. 274. 

Iowa.— Corpus Juris cited in Nation¬ 
al Clay Products Co. v. District 
Court in and for Cerro Gordo Coun¬ 
ty, 243 N.W. 727, 732, 214 Iowa 
960. 


Ky.—Corpus Juris cited in Tiller v. 
Cincinnati Discount Co., 110 S.W.2d 
420, 423, 270 Ky. 685. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

N.J.—P. & D. Mfg. Co. v. Barnes, 199 
A. 9, 120 N.J.Law 229. 

N. Y.—Lotz v. Standard Vulcanite 
Pan Co., 168 N.Y.S. 446, 102 Misc. 
68 . 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 190 A. 897, 325 
Pa. 427. 

Leonard v. Dolaway, 76 Pa.Dist. 
& Co. 452—Egan v. Potnick, 51 Fa. 
Dist. & Co. 68. 

Smith v. First Nat. Bank & 
Trust Co. of Easton, Com.Pl., 30 
North.Co. 279. 

O . U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
F.2d 605. 

Neb.—Marshall v. Rowe, 254 N.W. 
480, 126 Neb. 817. 

“There is a distinction between the 
bill of 'discovery and relief’ and what 
is technically considered 'a pure bill 
of discovery.’ ” 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 803, 126 Conn. 382. 

7. Conn.—Peyton v. Werhane, supra. 
Fla.—First Nat. Bank v. Dade-Brow- 

ard Co., 171 So. 510, 125 Fla. 594 
—Campbell v. Knight, 109 So. 577, 
92 Fla. 246. 

Miss.—Callender v. Lamar Life Ins, 
Co., 182 So. 119, 182 Miss. 609. 

Tex.—B. F. Avery & Sons Plow Co. 
v. Mayfield, Civ.App., Ill S.W.2d 
1134. 

Va.—Larkey v. Gardner, 54 S.E. 886, 
105 Va. 718. 

“Discovery proper" 

N.J.—Walker v. Pennsylvania R. Co., 
36 A.2d 597, 134 N.J.Eq. 544. 

8 . Iowa.—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

Md.—Seeley v. Dunlop, 146 A. 271, 
157 Md. 378. 

Neb.—Marshall v. Rowe, 254 N.W. 

480, 126 Neb. 817. 

18 C.J. p 1057 note 5. 

9. Conn.—Peyton v. Werhane, 11 A. 
2d 800, 126 Conn. 382. 
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§§ 1-2 DISCOVERY 

ceeding, 10 usually at law, 11 pending or about to be 
brought, see § 3, and in aid of which discovery is 
necessary, see § 2. The other method is by a bill 
for discovery and relief which, like a pure bill of 
discovery, invokes the jurisdiction of equity in aid 
of a cause otherwise cognizable only at law, but 
prays also for the retention of the bill in equity to 
afford complete relief. 12 

Such a bill, 13 as of course also a “pure bill of 
discovery,” 14 is to be distinguished from a bill in 
equity seeking independent equitable relief and pray¬ 
ing for discovery merely as an incident to the main 
relief sought, for the latter is not technically a bill 
for discovery. 15 Still, broadly speaking, the same 
principles govern discovery whether it is invoked 
in aid of other issues involved in the equity suit, or 
in aid of an action at law. 16 


27 C.J.S, 

The legitimate function of discovery is to furnish 
evidence. 17 

Discovery in the federal courts under the federal 
equity rules is considered in Federal Courts § 134. 

§ 2. Right to and Grounds of Remedy 

Discovery In aid of an action or defense at law is 
favored in equity, but should be granted only in aid of a 
known case to which it is necessary. It is not essential, 
however, that discovery be indispensable, except where 
complete relief in equity is sought solely on the ground of 
the need for discovery. 

The right to discovery is necessarily preliminary, 
remedial, and discretionary. 17 * 50 This right exists 
not only when the evidence is necessary to prove a 
case, but also when it is necessary simply for the 
proper preparation of it. 17 * 55 Discovery in aid of a 
suit or defense at law is favored in equity, 18 and a 


Fla.—First Nat. Bank v. Dade-Brow- 
ard Co., 171 So. 510, 125 Fla. 594— 
Campbell v. Knight, 109 So. 577, 
92 Fla. 246. 

Md.—Seeley v. Dunlop, 146 A. 271, 
157 Md. 378. 

Pa,—C. I. T. Corp. v. Jackson, Com. 
PL, 31 Del.Co. 593. 

Tenn.—Harris v. Owen, 180 S.W.2d 
227, 180 Tenn. 492. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 
Civ.App., 133 S.W.2d 827, affirmed 
137 S.W.2d 993, 135 Tex. 25—Dallas 
Joint Stock Land Bank v. Rawlins, 
Civ.App., 129 S.W.2d 485. 

10. U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
F.2d 605. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

Fla.—First Nat. Bank v. Dad e-Brow¬ 
ard Co., 171 So. 510, 125 Fla. 594. 

Miss.—Callender v. Lamar Life Ins. 
Co., 182 So. 119, 182 Miss. 609. 

Neb.—Corpus Juris cited in Marshall 
V. Rowe, 254 N.W. 480, 484, 126 
Neb. 817. 

Tex.—Corpus Juris cited in Equitable 
Trust Co. v. Jackson, 101 S.W.2d 
552, 553, 129 Tex. 2. 

Dallas Joint Stock Land Bank of 
Dallas v. State ex rel. Cobb, Civ. 
App., 133 S.W.2d 827, affirmed, 137 
S.W.2d 993, 135 Tex. 25—Dallas 
Joint Stock Land Bank v. Raw¬ 
lins, Civ-A.pp. f 129 S.W.2d 485. 

11 , Fla.—First Nat, Bank v. Dade- 
Broward Co., 171 So. 610, 125 Fla. 
694—Campbell v. Knight, 109 So. 
577, 92 Fla. 246. 

Pa.—Meltzer v. Kushin, 20 A.2d 189, 
342 Pa. 84—Yorkshire Worsted 
Mills v. National Transit Co., 190 
A. 897, 325 Pa. 427. 

Weisbecker v. Hosiery Patents, 

■ Inc., Com.PL, 63 Montg.Co. 105, 
61 York Leg.Rec. 47. 


Va.—Larkey v. Gardner, 54 S.E. 886, 
105 Va. 718. 

18 C.J. p. 1057 note 6. 

12. U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
F.2d 605. 

Wolcott v. National Electric 
Signaling Co., D.C.Mass., 235 F. 
224. 

Ala.—Meyrovitz v. Watford, 177 So. 
887, 235 Ala. 163. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 3S2. 

Md.—Seeley v. Dunlop, 146 A. 271, 
157 Md. 378. 

Neb.— Corpus Juris cited in Mar¬ 
shall v. Rowe, 254 NW. 4S0, 484, 
126 Neb. 817. 

Va.—Johnson v. Mundy, 97 S.E. 564, 
123 Va. 730—Larkey v. Gardner, 
54 S.E. 886, 105 Va. 718. 

18 C.J. p 1057 note 10. 

13. D.C.—Preston v. Equity Sav. 
Bank, 287 F. 1003, 53 App.D.C, 2G. 

14. Me.—Dinsmore v. Crossman, 53 
Me. 441. 

15. N.J.—Baader v. Mascellino, 172 
A. 549, 116 N.J.Eq. 126. 

18 C.J. p 1058 note 11. 

16. Neb.— Corpus Juris cited in 
Marshall v. Rowe, 254 N.W. 480, 
484, 126 Neb. 817. 

“The division of bills into bills of 
discovery and bills for relief, sug¬ 
gests a distinction which in principle 
does not exist. . . . The discov¬ 

ery, in either case, is for the purpose 
of enabling the party asking it, to 
obtain evidence material to a case 
about to come on for trial.” 

R.I.—D’Wolf v. D'Wolf, 4 R.I. 450, 
455. 

17. U.S.—Brusselback v. Cago Cor¬ 
poration, D.C.N.Y., 20 F. 293. 

Pa.—O'Donnell v. Morris Run Coal 
Mining Co., 179 A. 454, 319 Pa. 203 
—Williams v. Finlaw, Mueller & 
Co., 141 A. 47, 202 Pa. 244. 
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Counties Finance, Inc. v. Norrla- 
town-Ponn Trust Company, 21 Ta. 
Dist. Sc Co. 147—MarMiilian v. 
Home Building St Loan Atis'n, 19 
Pa.Dist. & Co. 279, 23 Del.Co. 364. 
Kann v. Kami, 86 l > lttsh.Lc»g.J. 

1 . 

Va.—Johnson v. Mundy, 97 8.K. 564, 
123 Va. 730. 

Pertinent and relevant facts 

Chancellor controls dtneovery pro- 
cecdinga, which must ho conducted 
with fairness for purpose of i11h- 
covering pertinent and relevant fuels 
which are not privileged and whleh 
pertain to Ibbuos made by pleadings, 
or for discovery of other furls not 
definitely known at time but whleh, 
when discovered, are pertinent and 
material to pleadings. 

Md.—Hallman v. Gross, 59 A.Ud 304, 
190 Md. 563. 

17.50 NJL—Lincoln v. Langley, 106 
A.2d 383. 99 N.H. lB8--lte.vn.ddH v. 
Boston St Maine Tmnsp. Co., 98 A. 
2d 167. 98 N.H. 251. 37 A.LU.2d 
1149—State v. Cote, 58 A.2d 749, 05 
N.H. 108. 

17.55 N.H,—Lincoln v. Langley, 106 
A.2d 383, 00 N.H. 168. 

18. U.S.—'Wheeling Steel Corpora¬ 
tion v. American Uniting Mill On., 
C.O.A.Ohio, 82 J«\2d 07. 

O. F. tfimnnltfs Hons v, AitnTicnti 
Can Co., D.C.Pa., 22 K.Hupp. 7M. 
Conn.—Poytun v. Werhane, 11 A.2d 
800, 126 Conn. 882. 

Ga.—Coca-Cola Co. v. City of Atlanta, 
110 S.16. 730, 152 Ga. 558, 23 A.L.H 
1339, certiorari denied 42 N.C1. Mu 
259 U.S. 581, 66 L.Ed. 1074, error 
dismissed 43 S.Ot 166, 260 U.S. 760. 
67 L.Kd. 501. 

Miss.— Wood Naval Stores Export 
A»s’n v. Latimer, 90 Ho.2d 379, sug¬ 
gestion of error overruled Wood 
Naval Stores Export Ass’n v, Gulf 
Naval Stores Co., 91 So, 2d 714. 
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bill therefor will be sustained in the absence of 
some well-founded objection thereto. 19 

Nevertheless, the power to grant discovery must 
be exercised within very definite limits. 20 A prime 
essential to the allowance of discovery is that it be 
in aid of a known case. 21 In other words the dis¬ 


covery sought must be incidental to some relief 
which a court has the right to grant, 22 for a court 
of equity will not grant discovery merely to gratify 
curiosity, 23 or to enable a party to engage in a fish¬ 
ing expedition 24 in the hope of netting a case or de¬ 
fense, 26 or to pry into the case of his adversary* 26 - 


N.H.—Reynolds v. Boston & Maine 
Transp. Co., 98 A.2d 157, 98 N.H. 
251, 37 A.L.R.2d 1149—State v. 

Cote, 58 A.2d 749, 95 N.H. 108. 

Pa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A.2d 
514, 353 Pa. 123, 161 A.L.R. 1143— 
Compton v. International Harvester 
Co. of America, 147 A. 93, 297 Pa. 
462. 

Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505. 

Commercial Banking Corp. v. 
Paulman, Com.PL, 31 Del.Co. 333 
—Wartman v. National Erie Corp., 
Com.Pl., 28 Erie Co. Ill, 59 York 
Leg.Rec. 129—Bollinger v. West 
Penn Power Co., Com.Pl., 97 Pittsb. 
Leg.J. 42. 

18 C.J. p 1058 note 13. 

Court rules governing discovery 
should be liberally construed. 

Md.—Hallman v. Gross, 59 A. 2d 304, 
190 Md. 663. 

Mich.—Scamey v. Clarke, 267 N.W. 

841, 276 Mich. 295. 
liberal extension of power 

Supreme court is very liberal in ex¬ 
tending power of discovery under 
equity practice rules. 

Ala.—Ex parte Monroe County Bank, 
49 So.2d 161, 254 Ala, 515, 23 A.L.R. 
2d 856. 

Rules of procedure liberally con¬ 
strued 

(1) Rules relating to discovery are 
to be liberally construed. 

Pa.—Pottstown Lincoln-Mercury, Inc. 
v. Montgomery Co. Auto Sales, Inc., 
2 Pa.Dist. & Co.2d 396, 71 Montg.Co. 
67, 68 York Leg.Rec. 209—ICloster- 
man v. Clark, 78 Pa.Dist. & Co. 263. 

Kline v. Baum, Com.PL, 25 Nor- 
thumb.Leg.J. 235. 

(2) Extreme care must be taken to 
prevent so liberal a construction of 
rules of civil procedure, effective July 
1, 1954, pertaining to depositions and 
discovery, that a litigant’s “day in 
court” becomes secondary to pre¬ 
trial inquiry, but at same time court 
should recognize and sanction re¬ 
moval of certain road blocks to justi¬ 
fiable investigation present under pre¬ 
existing rules. 

Pa.—Robbins v. Lashner, 1 Pa.Dist. 
& Co.2d 302. 

19. Conn.—Peyton v. Werhane, 11 A. 

2d 800, 126 Conn. 882. 

Del.—Curran v. Craven, 125 A.2d 375, 
certiorari denied Curran v. State of 


Delaware, 77 S.Ct. 151, 352 U.S. 
913, 1 L.Ed.2d 120. 

Md.—Hallman v. Gross, 59 A.2d 304, 
190 Md. 563. 

N.J.—Walker v. Pennsylvania R. Co., 
36 A.2d 597, 134 N.J.Eq. 544. 

Pa.—Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505. 

Kline v. Baum, Com.Pl., 25 Nor- 
thumb.Leg.J. 235. 

Relationship of plaintiff and de¬ 
fendant not material as to whether 
plaintiff had right to discovery order. 
N.H.—Rosenblum v. Judson Engineer¬ 
ing Corp., 109 A.2d 558, 99 N.H. 267. 

20 . N.H.—Ingram v. Boston & Maine 
R. R., 197 A. 822, 89 N.H. 277. 

Pa.—Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505. 

Extent of limitations 

Jurisdiction of court of chancery to 
compel discovery is limited to cases 
where information sought is eviden¬ 
tial in cause pending in chancery, to 
cases arising under bill of complaint 
filed for relief as well as discovery, 
or under bill of complaint filed for 
discovery only, in aid of prosecution 
or defense in litigation pending or 
contemplated. 

N.J.—Shanik v. Botany Worsted 
Mills, 31 A.2d 226, 133 N.J.Eq. 219. 

21 . U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 66 
F.2d 605. 

Ala.—Alabama Butane Gas Co. v. 
Tarrant Land Co., 15 So.2d 105, 244 
Ala. 638—Erswell v. Ford, 88 So. 
429, 205 Ala. 494. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 13 A.2d 439, 25 DeLCh. 70. 
Ga.—Farmers Bank of Forsyth v. 

Harrison, 186 S.E. 687, 182 Ga. 623. 
Md.— Corpus Juris Secundum cited In 
Eastern States Corporation v. Eis- 
ler, 30 A.2d 867, 868, 181 Md. 526. 
Miss.—City of Hattiesburg v. Cobb 
Bros. Const. Co., 163 So. 676, 174 
Miss. 20. 

Pa.—Johnson v. Benjamin Franklin 
Hotel Co., 49 Pa.Dist. & Co. 505- 
Counties Finance, Inc., v. Norris- 
town-Penn Trust Company, 21 Pa. 
Dist. & Co. 147. 

London v. Kingsley, Com.Pl., 51 
Lack.Jur. 56—Dessen v. Vonder- 
smith's Ex’rs, Com.Pl., 51 Lanc.L. 
Rev, 467. 

R.I.—Thew Shovel Co. v. McCormick, 
166 A, 354, 53 R.I. 275* 

9 


22. Mass.—American Security & 

Trust Co. v. Brooks, 114 N.E. 732, 
225 Mass. 500—Brown v. Corey, 77 
N.E. 838, 191 Mass. 189. 

Pa.—Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505. 

18 C.J. p 1058 note 23. 

Nuisance 

Where complaint failed to make 
out case of nuisance against tele¬ 
graph. company which allegedly used 
its facilities for transmission of bets 
to out-of-state places, state was not 
entitled to discovery. 

Mich.—State ex rel. Reading v. W, U. 
Tel. Co., 57 N.W.2d 637, 336 Mich. 
84. 

23. Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 190 A. 897, 325 
Pa. 427. 

18 C.J. p 1058 note 24. 

24. U.S.—Indianapolis Amusement 

Co. v. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 90 
F.2d 732, certiorari denied 58 S.Ct. 
119, 302 U.S. 734, 82 Jj.Ed. 667. 

Midwest Mfg. Co. v. Staynew 
Filter Corporation, D.C.N.Y., 12 F. 
Supp. 876. 

N.J.—Dixon v. Ober, 56 A.2d 138, 141 
N.J.Eq. 108—Pattyn v. Wright 
Aeronautical Corp., 43 A.2d 855, 
137 N.J.Eq. 142. 

Pa.—Corpus Juris Secundum cited in 
Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co., 
505, 509—Jones v. Cen-Penn Food 
and Appliance Service, Inc., 2 Pa. 
Dist & Co.2d 57, 67 Dauph.Co. 304. 

25. Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d 439, 25 Del. 
Ch. 70. 

Md.— Corpus Juris Secundum cited In 
Bank v. Bank, 23 A.2d 700, 704, 180 
Md. 254. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 190 A. 897, 325 
Pa. 427. 

26. U.S.—Indianapolis Amusement 
Co. v. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind„ 
90 F,2d 732, certiorari denied 58 S. 
Ct. 119, 302 U.S. 734, 82 L.Ed. 567. 

Ala.—Meyrovitz v. Watford, 177 So. 
887, 235 Ala. 163. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

N.H.—Reynolds v. Boston & Maine 
Transp. Co., 98 A.2d 167, 98 N.H. 
251, 37 A.L.R.2d 1149. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 190 A. 897. 325 



§ 2 DISCOVERY 

The court is bound to protect defendant against un¬ 
due inquisition into his affairs. 26,5 If it is clear 
that the action or defense at law in support of 
which discovery is sought is not maintainable, the 
bill will not be entertained 27 but if there is doubt 
or controversy on this point discovery may be 
granted, and the adjudication of the legal rights 


27 C.J.S. 

left to the law court. 28 

It is generally held essential to the granting of 
discovery that it be necessary to complainant’s 
case. 29 Discovery will not be allowed where the 
party seeking it has adequate means at law or in 
the law action, 30 or in the court in which such ac¬ 
tion is pending, 31 to discover whatever is neccs- 


J>a. 427 —Pension Mut. Life Ins. Co. 
v. Whitely, 104 A. 660, 261 Pa. 310. 

Corpus Juris Secundum cited, in 
Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Fa.Dist. & Co., 
505, 509. 

Lafferty v. Pennsylvania R. Co., 
Com.Pl., 34 Del.Co. 71. 

Tenn.—Nashville, C. & St. L. Ry. v. 
T. S. Jenkins & Son, 296 S.W. 1, 
155 Tenn. 605, 53 A.L.R. 812. 

18 C.J. p 1059 note 36. 

26.5 N.J.—Blackman v. Pink, 54 A.2d 
728, 140 N.J.Eq. 397. 

27. Ala.—Ex parte Hammett, 66 So. 
2d 600, 259 Ala. 240. 

G-a.— Corpus Juris quoted in Farmers 
Bank of Forsyth v. Harrison, 186 
S.E. 687, 689, 182 Ga. 623. 

Mich.—State ex rel. Reading v. W. U. 
Tel. Co., 57 N.W.2d 637, 336 Mich. 
84. 

p a —O’Brien v. O’Brien, 66 A.2d 309, 
362 Pa. 66, 10 A.L.R.2d 714. 

18 C.J. p 1058 note 26. 

28. Ill.—Brandenburg v. Buda Co., 
132 N.E. 514, 299 Ill. 133. 

18 C.J. p 1058 note 26. 

29. TJ.S.—Wheeling Steel Corpora¬ 
tion v. American Rolling Mill Co., 
C.C.A.Ohio, 82 F.2d 97. 

Ala.—Dorrough v. Mt. Pleasant Fer¬ 
tilizer Co., 98 So. 735, 210 Ala. 530 
—Erswell v. Ford, 94 So. 67, 208 
Ala. 101—Crowson v. Cody, 93 So. 
420, 207 Ala. 476. 

Ga.—Lucas v. Neidlinger, 81 S.E. 2d 
825, 210 Ga. 557—Georgia Power Co. 
v, Owen, 60 S.E.2d 436, 207 Ga. 178. 

McL—Johnson v. Maryland Trust Co., 
6 A.2d 383,176 Md. 557. 

Miss.—Wood Naval Stores Export 
Ass’n v. Latimer, 90 So.2d 379, sug¬ 
gestion of error overruled Wood 
Naval Stores Export Ass’n v. Gulf 
Naval Stores Co., 91 So.2d 714— 
Henry v. Donovan, 114 So. 482, 148 
Miss. 278—Buckner v. Ferguson, 
44 Miss. 677. 

Pa.—Lomish v. Morris Nimelstein 
Sportswear Co., 80 A.2d 805, 367 Pa. 
393—Meltzer v. Kushin, 20 A.2d 189, 
342 Pa. 84—Yorkshire Worsted 
Mills v. National Transit Co., 190 
A. 897, 325 Pa. 427, 

Borough of Shenandoah v. City 
of Philadelphia, 70 Pa.Dist. & Co. 
130—Corpus Juris Secundum cited 
In Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505, 507. 

Lafferty v. Pennsylvania R. Co., 
Com.Pl., 34 DeLCo. 71—W. B. Ziff 


Co. v. Courier Pub. Co., Com.Pl., 86 
Pittsb.Leg.J. 190—Corkill v. Ferrar, 
Com.Pl., 45 Sch.Leg.Rec. 150. 

R.I.—Carroll v. C. I. Hayes, Inc., 184 
A. 181, 56 R.I. 105. 

Tenn.—Mann v. Bamberger, 4 Heisk. 
486. 

18 C.J. p 1057 note 9. 

Information equally available to com¬ 
plainant 

(1) It is a general principle, ap¬ 
plicable to all bills of discovery, that 
such a bill cannot be maintained to 
discover matter whereof complainant 
has same means of information as de¬ 
fendant. 

Miss.— Corpus Juris quoted in. Miller 
v. Klingman, 126 So. 838, 840, 156 
Miss. 795. 

Pa.— Corpus Juris cited in Fenerty v. 
Duffin, 32 A.2d 731, 732, 347 Pa. 497 
—Corpus Juris cited in Meltzer v. 
Kushin, 20 A.2d 189, 190, 342 Pa. 
84. 

IS C.J. p 1067 note 52. 

(2) A bill for discovery seeking 
information as to serial numbers of 
certain bonds, dates the coupons 
thereon were paid, and dates payment 
was refused, and circumstances con¬ 
cerning authentication thereof will be 
denied where it is apparent that com¬ 
plainant has full information as to 
serial numbers of bonds and dates 
when payment of coupons was made 
and refused, where trust indenture se¬ 
curing bonds is a matter of public 
record and where under that inden¬ 
ture only duty of respondent trustee 
was to authenticate bonds presented 
for that purpose by obligor, which 
was done and authenticated bonds 
returned to obligor. 

Pa.—Reed v. Farmers Nat. Bank of 
Watsontown, G3 Pa.Dist. & Go. 591, 
20 Northumb.Leg.J. 139. 

Proof of necessity and satisfaction of 
equitable maxims 

At common law there was no right 
to take testimony of any witness be¬ 
fore trial by deposition, and only re¬ 
lief was by appeal to equity by means 
of a bill of discovery, in which case 
necessity for securing testimony or 
making discovery was first required 
to be proved and equitable maxims 
satisfied. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Pl., 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

30. U.S.—Keith v. Endicott Johnson 
Corporation, C.C.A.N.Y., 75 F.2d 249. 
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Union Pac. R. Co. v. Pressed Steel 
Car Co., D.C.N.Y., 210 F. 135. 

Ala.—Ex parte Adams Const. Co., 37 
So.2d 497, 251 Ala. 317—Altman v. 
Barrett, 174 So. 293, 231 Ala. 231— 
Dorrough v. Mt. Pleasant Fertilizer 
Co., 98 So. 735, 210 Ala. 530. 

Del.—Emerson v. Universal Products 
Co., 156 A. 7SO, IS Pel.Ch. ISO. 

Ga.—Arthur Tufts Co. v. Do Jarnette 
Supply Co., 123 S.E. 16, 15S <»«. Nfi. 
HI—Henry v. East. * West Ins, Co. 
of New Haven. Conn., 10 N.E.2d 
972, 292 III.App. 6 16. 

Md.—Perl mut ter v. Minsk otT. 75 A. 2d 
129, 396 Md. 99 - Hank v. I tank. 23 
A.2d 700, ISO Md. 254--Munch V. 
Underwood, 19 A.2d 699. 179 Md. 
455—Johnson v. Maryland Trust 
Co., C A.2d 3S3, 176 Md. 557. 

Mich.—Baker v. Pausing Co., 12 NAV. 
2d 377, 307 Mich. 493- -Torraiinva v. 
Cottrell Block Const. Co., 4 N.W. 
2d 710, 302 Midi. 417. 

N.J.—Hague v. Warren, 59 A.2d 410, 
112 N.J.Eq. 957. 

Or.—State ex rel. and for Use and 
Benefit of Cawrse v. Ameriean 
Surety Co. of New York, 35 P.2d 
487, 148 Or. 1. 

Pa.—Fenerty v. Damn, 32 A.I'd 731, 
347 Pa. 4 97. 

Iteig/irt v. Dawson, 79 Pa I list. & 
Co. 375, 64 York Leg. Her, 205. 

Lewis v. Lewis, Com.Pl., 2d Del. 
Co. 349--C. 1. T, Corp. v. .tadiaon, 
Com.Pl., 31 Did.Co. 692 Mefrudy* 
Rodgers Co. v, Norris, Com.Pl., 92 
PittHb.Lcg.J. 379. 

IS C.J. p 105s notes 15 fbf, 17. 

Mere denial by law court of part of 
discovery sought does md entitle com¬ 
plainant, to disenvery In equ»t>. 

N.J. -Uohm/mn v. Cork ran, 131 A, 
867, Hit) N.J.Eq. 221. allium d, 110 
A. 920. 102 N.J.Eq. 222. 

N.Y.—Nieury v. O 1 1 lain, I Barb 481. 

31, La.— LiquidstIon of Canal Bank 
& Trust Co,, 178 Ho, 882, IKS La. 
1069. 

Tex,—Moody v. Moody Nat. Hank of 
Galveston, Civ.App., 202 HAV.fd 695. 

Adequate remedy in federal court 

Tim federal did riel rourl having 
Jurisdiction over state hank commiM 
donor and power to eompel discov- 
ery by him in equity b.-roro trial of 
action against former officers ami di¬ 
rectors of hank in his charge for liq¬ 
uidation, a proceeding in state court 
on rulo against liquidators fur cmiiii- 
inntkm of hank's bodvn, reeords. eft*,, 
before trial In federal court was 
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sary; but if the legal remedies are inadequate the 
bill, if otherwise unobjectionable, will be granted. 32 

In the case of a bill for discovery and relief 
seeking to withdraw from a court of law a matter of 
strict legal cognizance solely on the basis of the 
discovery sought, the discovery must be indispensa¬ 
ble; the facts sought to be disclosed must be un¬ 
known to the complainant and inaccessible to him 
by any legal means, and incapable of being alleged 
or proved otherwise than by defendant’s answer; 33 
but, although there are cases to the contrary, 34 
according to the weight of authority, where the bill 
is for discovery only in aid of an action at law, the 
evidence sought need not be indispensable or in¬ 
capable of proof otherwise, it being considered suf¬ 
ficient if it is material to, and will aid, complainant’s 
case. 35 In such case it is immaterial that there is 
a similar, but less convenient, remedy at law, 36 or 


DISCOVERY § 2 

even that complainant has other evidence, and that 
the evidence sought by the bill is only cumulative 37 
or intended to dispense with other proof. 33 

Where the bill in itself, and apart from discovery, 
contains equity, and discovery is sought merely in¬ 
cidentally to the main relief, the evidence sought 
need not be indispensable, 39 or incapable of proof 
otherwise, 40 or unknown to complainant; 41 the in¬ 
formation sought may be cumulative, 42 or intended 
to dispense with other proof, as by eliciting an ad¬ 
mission from the adversary. 43 

Discovery, being itself an equity, must remain 
within equity with respect to the circumstances, the 
manner, and the extent of its being ordered, and 
cannot be used to place on defendant unreasonable, 
unjust, or oppressive burdens. 44 


properly dismissed, complainants 
having adequate remedy in latter 
court. 

La.—Liquidation of Canal Bank & 
Trust Co., 178 So. 883, 188 La. 1069. 

32. Md.—Whiteley v. Schoenlein, 39 

A.2d 6D2, 183 Md. 590—Golds- 

borough v. County Trust Co. of 
Maryland, 22 A.2d 920, 180 Md. 59 
—Hill v. Pinder, 133 A. 134, 150 Md. 
397. 

Mich.—Scarney v. Clarke, 267 N.W. 
841, 276 Mich. 295. 

N.J.—Hague v. Warren, 59 A.2d 440, 
142 N.J.Eq. 257. 

Pa.—Commonwealth ex rel. v. Cun¬ 
ningham, 32 Pa.DIst. & Co. 497. 

Bollinger v. West Penn Power, 
Com.Pl., 97 Pittsb.Leg.J. 42. 

It.I.—Thew Shovel Co. v. McCormick, 
166 A. 354, 53 It.I. 275. 

21 C.J. p 111 note 17. 

Mere difficulty of attaining relief 
under the bill is no ground for dis¬ 
missing it. 

N.J.—Gavin v. Gavin, 146 A. 211, 104 
N.J.Eq. 429. 

33. Ala.—Pate v. Bruner, 11 So.2d 
356, 243 Ala. C48, followed in Till 
v. Bruner, 11 So.2d 359, 243 Ala. 
651—Employers Ins. Co. of Alabama 
v. Rhodes, 198 So. 616, 240 Ala. 226 
—Cleveland Storage Co. v. Guardian 
Trust Co., 131 So. 634, 222 Ala. 210. 

Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Cone, for Use of Board of 
Bond Trustees of Special Board 
and Bridge Dlst. No. 1, Washington 
County, 179 So. G85, 131 Fla. 608. 
Ga.—Arthur Tufts Co. v. De Jarnette 
Supply Co., 123 S.E. 16, 158 Ga. 85. 
Ill.—Henry v. East & West Ins. Co. 
of New Haven, Conn., 10 N.E.2d 
972, 292 Ill.App. 646. 

Me.—Lancey v. Randlett, 13 A. 687, 
80 Me. 169, 6 Am.S.R. 169. 

Md.—Hallman v. Gross, 59 A.2d 304, 


190 Md. 563—Musch v. Underwood, 
19 A.2d 699, 179 Md. 455. 

Pa.—Fenerty v. Duffin, 32 A. 2d 731, 
347 Pa. 497. 

Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602—Larkey 
v. Gardner, 64 S.E. 886, 105 Va. 718. 
W.Va.—Charleston Apartments Cor¬ 
poration v. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W. 
Va. 694—Larch v. Silman, 148 S.E. 
7, 107 W.Va. 205—Blue % v. Hazel- 
Atlas Glass Co., 117 S.E. 612, 93 W. 
Va. 717—Warren v. Boggs, 97 S.E. 
589, 83 W.Va. 89—Thompson v. 
Whitaker Iron Co., 23 S.E. 795, 41 
W.Va. 574. 

18 C.J. p 1062 note 76. 

“It must be for matters which lie 
only in the knowledge of the defend¬ 
ant, and must call for something 
which is not in the complainant’s 
power to set out in his bill.” 

Miss.—Ringold v. Goyer Co., 144 So. 
706, 709, 164 Miss. 261. 

34. U.S.—Vaughan v. Central Pac. 
R. Co., C.C.Cal., 28 F.Cas.No.16,897, 
4 Sawy. 280. 

Tenn.—Lindsley v. James, 3 Coldw. 
477—Whitesides v. Lafterty, 9 
Humphr. 27. 

35. Ill.—Brandenburg v. Buda Co., 
132 N.E. 514, 299 Ill. 133. 

Pa.—Johnson v. Benjamin Franklin 
Hotel Co., 49 Pa.Dist. & Co. 505. 
Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602—Larkey 
v. Gardner, 54 S.E. 886, 105 Va. 
718. 

W.Va.—Thompson v. Whitaker Iron 
Co., 23 S.E. 795, 41 W.Va. 574. 

18 C.J. p 1058 note 21-p 1068 note 61. 

36. Pa.—Peoples City Bank v. John 
Hancock Mut. Life Ins. Co., 44 A.2d 
514, 353 Pa. 123, 161 A.L.R. 1143— 
Compton v. International Harvester 
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Co. of America, 147 A. 93, 297 Pa. 
462. 

Johnson v. Benjamin Franklin 
Hotel Co., 49 Pa.Dist. & Co. 605. 

Styles v. Biscan, Com.Pl., 14 
Beaver Co. 259—Provident Mut. 
Life Ins. Co. v. Green, Com.Pl., 31 
Del.Co. 561. 

37. N.H.—Ingram v. Boston & Maine 
R. R., 197 A. 822, 89 N.H. 277. 

W.Va.—Thompson v. Whitaker Iron 
Co., 23 S.E. 795, 41 W.Va. 574. 

38. Ill.—Brandenburg v. Buda Co., 
132 N.E. 514, 299 Ill. 133. 

39. Me.—Lancey v. Randlett, 13 A. 
687, 80 Me. 169, 6 Am.S.R. 169. 

Va.—Larkey v. Gardner, 54 S.E. 886, 
105 Va. 718. 

W.Va.—Charleston Apartments Cor¬ 
poration v. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W.Va. 
694—Warren v. Boggs, 97 S.E. 589, 
83 W.Va. 89—Thompson v. Whita¬ 
ker Iron Co., 23 S.E. 795, 41 W.Va. 
574. 

Retention of bill for relief for pur¬ 
pose of discovery see infra § 6. 

40. Ala.—Tuskegee Homes Co. v. Os¬ 
walt, 26 So.2d 865, 248 Ala. 64. 

Del.—Colvocoresses v. W. S. 

Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70—Corpus Juris cited in 
Loft, Inc., v. Guth, 191 A. 879, 887, 
21 Del.Ch. 361. 

41. Del.—Colvocoresses v. W. S. 

Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70. 

42. Del.—Colvocoresses v. W. S. 

Wasserman Co., supra—Loft, Inc., 
v. Guth, 191 A. 879, 21 Del.Ch. 361. 

43. Del.—Colvocoresses v. W. S. 

Wasserman Co., 13 A.2d 439, 25 Del. 
Ch. 70. 

44. Miss.—Miller v. Klingman, 126 
So. 838, 156 Miss. 795. 
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§§ 3-4 DISCOVERY 

§ 3, -Actions in Aid of Which Discovery 

May Be Obtained 

The action In aid of which a bill of discovery^ will 
lie must be one for the enforcement of a civil right; 
discovery will lie .in aid of actions for personal torts, and 
in aid of actions for torts relating to property. 

The action in aid of which a bill of discovery 
will lie must be one for the enforcement of a civil 
right; 45 it cannot be resorted to in aid of a crim¬ 
inal proceeding. 46 Subject to defendant's privilege 
from disclosing self-incriminating matter or matter 
tending to subject him to a penalty or forfeiture, 
considered infra § 5, a bill of discovery will lie in 
aid of actions for personal torts; 47 and discovery 
may be had in aid of actions of tort relating to 
property, such as trover, detinue, trespass, waste, 
etc., 48 and in aid of actions of replevin. 49 A pure 
bill of discovery will lie only in aid of an action 
pending 50 or about to be brought. 51 Additional 
cases illustrative of the situations in which discovery 


has been allowed, 53 and of others in which it has 
been disallowed, 53 are referred to in the notes be¬ 
low. 

Action in another jurisdiction . A bill of discov¬ 
ery will lie in aid of the prosecution or defense of a 
civil suit in a sister state, 54 and it has been said 
that such a bill will also lie in aid of the prosecu¬ 
tion or defense of a suit in a foreign tribunal, 55 0 r 
in a court of the United States. 56 

§ 4 . - Matters as to Which Discovery 

May Be Obtained in General 

Discovery will be allowed only of matter# material 
to the applicant's case or defense, and available for use 
by him in the main action; It will not be allowed of mat¬ 
ters not necessary or material. Subject to some excep. 
tions, discovery will not lie to ascertain whom to sue. 

The extent of the inquiry under a bill for dis¬ 
covery rests largely in the discretion of the court; 57 


45. Idaho.— Carpus Juris cited in 
Idaho Galena Mining Co. v. Judge 
of District Court, 273 P. 952, 953, 
47 Idaho 195. 

Mich.—State ex rel. Reading v. W. U. 
Tel. Co., 57 N.W.2d 537, 336 Mich. 
84. 

N.J.—Board of Com’rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513. 

46. Idaho.—Idaho Galena Mining Co. 
v. Judge of District Court, 273 P. 
952, 47 Idaho 195. 

Mich.—State ex rel. Reading v. W. U. 
Tel. Co., 57 N.W.2d 637, 336 Mich. 
84. 

47. Ga.— Corpus Juris Secundum 
cited in Baity v. Gill, 89 S.E.2d 162, 
211 Ga. 822— Corpus Juris Secun¬ 
dum quoted in Lucas v. Neidlinger, 
81 S.E.2d 825, 827, 210 Ga. 557. 

Mass.—Owens-Illinois Glass Co. v. 
Bresnahan, 79 N.E.2d 195, 322 Mass. 
629, 13 A.L.R.2d 653. 

N.H.—Reynolds v. Burgess Sulphite 
Fibre Co., 51 A. 1075, 71 N.H. 332, 
93 Am.S.R. 535, 57 L.R.A. 949. 

Pa.—Hawk v. Bickford Fire Brick Co., 
24 Fa.Dist. 858. 

18 C.J. p 1060 note 52. 

Death action 

N.H.—Ingram v. Boston & Maine R. 

R. Co., 197 A. 822, 89 N.H. 277. 

Pa-—Topper v. C. W. Good, Inc., 88 

Fa.Dist. & Co. 189, 54 Lanc.L.Rev. 
83. 

18 C.J. p 1060 note 56 [a] (6). 

48. Ga.—Corpus Juris Secundum 
quoted in Lucas v. Neidlinger, 81 

S. E.2d 825, 827, 210 Ga. 557. 

Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 190 A. 897, 
326 Pa. 427—Compton v. Interna¬ 
tional Harvester Co. of America, 
147 A. 93, 297 Pa. 462. 


Fitzgerald v. Pennsylvania R. Co., 
Com.PL, 59 Dauph.Co. 98. 

R.I.—Corpus Juris cited in Thew 
Shovel Co. v. McCormick, 166 A. 
354, 355, 53 R.I. 275. 

18 C.J. p 1060 note 51. 

49. Pa,—C. I. T. Corp. v. Jackson, 
Com.Pl., 31 Del.Co. 593. 

R.I.—Thew Shovel Co. v. McCor¬ 
mick, 166 A. 354, 53 R.I. 275. 

50. Pa.—Counties Finance, Inc. v. 
Norristown-Penn Trust Company, 
21 Pa.Dist. & Co., 147. 

51. Fla.—First Nat. Bank v. Dade- 
Broward Co., 171 So. 610, 125 Fla. 
594. 

Ky.—Tiller v. Cincinnati Discount 
Co., 110 S.W.2d 420, 270 Ky. 685. 
Pa.— Corpus Juris Secundum cited in 
Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505, 511. 

Geer v. Martsolf, Com.Pl., 18 
Beaver 86. 

R.I.—Thew Shovel Co. v. McCormick, 
166 A. 354, 53 R.I. 275. 

Tenn.—Keys v. Keys, 98 S.W,2d 111, 
170 Tenn. 624. 

Tex.—Dallas Joint Stock Land Bank 
v. Rawlins, Civ.App., 129 S.W,2d 
485— Corpus Juris dted in B. F. 
Avery & Sons Plow Co. v. May Held, 
Civ.App., Ill S.W.2d 1134, 1136- 
Corpus Juris cited in Clark v. Em¬ 
ployers' Casualty Co„ Civ.App., 68 
S.W.2d 226, 228. 

18 C.J. p 1057 note 8. 

Formerly in Texas, prior to enact¬ 
ment in 1923 of statute providing 
that all trial courts shall entertain 
suits in the nature of bills of dis¬ 
covery, and grant relief therein in 
accordance with usages of courts of 
equity, discovery was had simply 
as ancillary to a pending suit, 
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Tex.—Dallas Joint Stock Lnnd Bank 
of Dallas v. State <*x rel. Cobh, Civ. 
App., 133 S.W.2d 827. attlrmcd, 137 
S.W.2d 993, 135 Tex. 25. 

52. Ala.—Endsloy v. 1 Jarring. 31 So. 
2d 317, 249 Ala. 3M -Dudley v. 
Martin, 3 So.2d 7, 241 Ain. 435. 

Ga.—Farmers Bank of Forsyth v. 
Harrison, 186 S.E. 687, 182 Ga, 
623. 

18 C.J. p 1060 note 56. 

Accounting 

Ala.—"West brook v. Inglcmmk First 
Methodist Church, 80 Ho.2d 726, 262 
Ala. 652. 

53. Md.— Corpus Juris Secundum 
cited in Eastern States Corp. v. 
10 Is lor, 30 A.2d 867, 868. 181 Md. 626 
—Corpus Juris Seoundum cited in 
Bank v. Bank, 23 A.2d 700, 704, 180 
Md. 254. 

Mich.—State ax rel. Heading v. W. tl. 
Tel, Co., 57 N.W.2d 637, 336 Mich. 
84. 

Miss,—Miller v. Klingman, 326 Ho. 
838, 156 Miss. 795. 

Tunn.—Carmack v. Nichols, 1K1 H.W. 
2d 977, 181 Tenn. 65t. 154 A.Lit. 
752* 

18 C.J. p 1060 note 57. 

64, Mass.—Post v, Toledo, C. & Hi, 
L. B. Co., 31 N.H, 540, 144 Mass. 
841, 69 Am.lt, 80. 

18 C.J. p 1060 note 47, 

55. N.Y.—Burgess v, Smith, 2 Barb. 
Ch. 276. 

56. N.Y.—Burgess v. Smith, supra. 

67. U.S.—Indianapolis Amusement 

Co. v, Midrg-Goldwyn-Mnyar Dis¬ 
tributing Corporation, C.O.A.Jnd., 
90 F.2d 732, certiorari denied OH 
S.Ct. 119, 302 U.S* 734, 82 L.Kd. 
607. 

Ky.—Tiller v. Cincinnati Discount 
Co., 110 S,W,2d 420, 270 Ky, 685. 
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and in determining what matters are proper subjects 
of discovery, the pleadings must be kept in mind. 58 

Materiality . Generally, the right to discovery of 
particular matters is governed by their relevancy 
and materiality to the case of the party seeking it. 69 


DISCOVERY § 4 

Accordingly, while discovery will be allowed as to 
matter material to the claim or defense of the party 
seeking it, provided all other requisites are met, 60 
it will not be allowed to determine matters not nec¬ 
essary or material 61 or relevant to the issue. 62 


Pa.—Lomish v. Morris Nimelstein 
Sportswear Co., 80 A.2d 805, 367 Pa. 
393. 

58. Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70—Loft, Inc. v. Guth, 191 
A. 879, 21 Del.Ch. 361. 

Pa.—Klosterman v. Clark, 78 Pa.Dist. 
& Co. 263—Leonard v. Doloway, 76 
Pa.Dist. & Co. 452. 

59. Ala.—Young v. Dean, 44 So.2d 12, 
253 Ala. 211. 

Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70. 

Md.—Eastern States Corp. v. Eisler, 
30 A.2d 867, 181 Md. 526—Bank v. 
Bank, 23 A.2d 700, 180 Md. 254. 
N.H.—Rosenblum v. Judson Engineer¬ 
ing Corp., 109 A.2d 558, 99 N.H. 267. 
N.J.—Pattyn v. Wright Aeronautical 
Corp., 43 A.2d 855, 137 N.J.Eq. 142. 
Pa.—Lomish v. Morris Nimelstein 
Sportswear Co., 80 A.2d 805, 367 
Pa. 393. 

Johnson v. Benjamin Franklin 
Hotel Co., 49 Pa.Dist. & Co. 505. 

Durick v. Chur ilia, Com.Pl., 97 
Pittsb.Leg.J. 10—Pittsburgh Cour¬ 
ier v. W. B. Ziff Co., Com.PI., 89 
Pittsb.Leg.J. 635. 

R.I.—Carroll v. C. I. Hayes, Inc., 184 
A. 181. 56 R.I. 105. 

Allegations showing materiality see 
infra § 11 c. 

What is “material” fact 

Under a statute declaring that 
equity shall have jurisdiction as re¬ 
lates to discovery of facts material 
to determination of issues arising or 
depending in courts, any fact is “ma¬ 
terial” which tends to establish any 
of issues raised, although such facts 
may be but a weak link in chain of 
proof. 

Pa.—Sherwood Bros. v. Yellow Cab 
Co. of Philadelphia, 129 A. 563, 283 
Pa. 488. 

Materiality need not he definitely 
established; the production of the 
evidence may be ordered if the court 
can fairly find that it may in any 
way be material. 

Ill.—Brandenburg v. Buda Co., 132 N. 
E. 514, 299 Ill. 133. 

N.H.—Reynolds v. Boston & Maine 
Transp. Co., 98 A.2d 157, 98 N.H. 
251, 37 A.L.R.2d 1149—Lefebvre v. 
Somersworth Shoe Co., 41 A.2d 924, 
93 N.H. 354—Ingram v. Boston & 
Maine R. R., 197 A. 822, 89 N.H. 
277. 

Determination of materiality 

(1) Discovery should not be per¬ 
mitted until an answer is filed, since 


until joinder of issue it cannot be de¬ 
termined whether the desired objects 
constitute or contain evidence ma¬ 
terial to an issue in controversy. 

Md.—Eastern States Corp. v. Eisler, 

30 A.2d 867, 181 Md. 526. 

(2) In action for appointment of re¬ 
ceiver of corporation and for other 
relief, chancellor could grant dis¬ 
covery, after issues had been made up 
by amended bill and answer thereto, 
as to matters which were in de¬ 
fendants' possession or control and 
which were relevant to issues and did 
not involve questions of privilege. 
Md.—Hallman v. Gross, 59 A.2d 304, 

190 Md. 563. 

(3) In action by one of four cor¬ 
porate shareholders to impress trust 
on assets of partnership composed of 
other three stockholders and another 
allegedly in violation of duties owed 
them as officers and directors of cor¬ 
poration, plaintiff’s right to discovery 
order did not depend on finding of 
court, as preliminary matter, that 
defendants had violated their duties 
as officers and directors of corpora¬ 
tion. 

N.H.—Rosenblum v. Judson Engineer¬ 
ing Corp., 109 A.2d 558, 99 N.H. 

267. 


60. Ala.—Young v. Dean, 44 So.2d 
12, 253 Ala. 211—Alabama Butane 
Gas Co. v. Tarrant Land Co., 16 So. 
2d 105, 244 Ala. 638. 

Del.—Colvocoresses v. W. S. Wasser¬ 
man Co., 13 A.2d 439, 25 Del.Ch. 
70. 

Ill.—Ashton v. Macqueen, 197 N.E. 
561, 361 Ill. 132. 

Md.—Hallman v. Gross, 59 A.2d 304, 
190 Md. 563—Boland v. Ash, 125 A. 
801, 145 Md. 465. 

N.H.—Reynolds v. Boston & Maine 
Transp. Co., 98 A.2d 157, 98 N.H. 
251, 37 A.L.R.2d 1149. 

N.J.—Griffin v. Londrigan, 150 A. 328, 
106 N.J.Eq. 247. 

Pa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A.2d 514, 
353 Pa. 123, 161 A.L.R. 1143—Sher¬ 
wood Bros. v. Yellow Cab Co. of 
Philadelphia, 129 A. 563, 283 Pa. 
488. 

Robbins v. Lashner, 1 Pa.Dist. & 
Co.2d 302. 

Styles v. Biscan, Com.Pl., 14 
Beaver 259—Bouchard v. Morelock, 
Com.Pl., 66 Dauph.Co. 356—Roth v. 
Penn-Union Elec. Corp., Com.Pl., 33 
Erie Co. 97. 

18 C.J. p 1058 note 15. 


Remote or indirect hearing 
In passing on right to discovery 
and relief in same action, court may 
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'consider whether matter of which 
discovery is sought has remote or 
indirect bearing on cause of action 
or matter of defense. 

N.M.—Hartman v. Elias, 69 P.2d 929, 
41 N.M. 392. 

Discovery allowed 

(1) Where assignee of notes mailed 
them to bank for collection, and 
bank denied receiving them, and mak¬ 
ers claimed payment, assignee was 
entitled to equitable bill of discovery 
against bank and makers to deter¬ 
mine whereabouts of notes and 
whether they were paid. 

Ala.—Collier v. Municipal Acceptance 
Corporation, 148 So. 743, 227 Ala. 37. 

(2) An action of discovery by tes¬ 
tator's widow to compel executors to 
produce testator's business books and 
records supporting plaintiff’s incom¬ 
plete claim against estate for 
amounts of loans by her testator was 
authorized to establish definitely 
plaintiffs right to extension of time 
to file claim and not mere fishing 
expedition to ascertain defendants’ 
evidence. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

Disclosure of fraud 

Defendant may be compelled to dis¬ 
close frauds and fraudulent practices 
alleged against him when such evi¬ 
dence is material to case. 

N.J.—Griffin v. Londrigan, 150 A. 328, 
106 N.J.Eq. 247—Board of Com’rs 
of Borough of Vineland v. Maretti, 
117 A. 483, 93 N.J.Eq. 513. 

61. N.H.—Spain v. U. S. Rubber Co., 
54 A.2d 364, 94 N.H. 400. 

Pa,—Robbins v. Lashner, 1 Pa.Dist. 
& Co.2d 302. 

Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602. 

18 C.J. p 1058 note 18. 

Matter produced not evidence 
Matter produced by discovery proc¬ 
ess is not evidence unless pertinent 
and material. 

Md.—Hallman v. Gross, 59 A.2d 304, 
190 Md. 563. 

62. U.S.—Wheeling Steel Corpora¬ 
tion v. American Rolling Mill Co., 
C.C.A.Ohio, 82 F.2d 97—Lansing B. 
Warner, Inc. v. Lehigh Valley R. 
Co„ C.C.A.N.Y., 75 F.2d 483—Jen¬ 
kins Petroleum Process Co. v. Sin¬ 
clair Refining Co., D.C.Me., 56 F.2d 
272, reversed on other grounds, C. 
C.A., 62 F.2d 663, affirmed Sinclair 
Refining Co. v. Jenkins Petroleum 
Process Co., 53 S.Ct. 736, 289 U.S 
689, 77 L.Ed. 1449, 88 A.L.R. 496. 



§ 4 DISCOVERY 

A fundamental limitation on the right to discovery 
is that a party is entitled to a discovery of only such 
material facts and documents as relate to his own 
case; he is not entitled to a discovery merely to 
enable him to disprove or pry into his adversary’s 
case. 63 Indeed, most authorities have held that the 
matter sought to be discovered must relate to appli¬ 
cant’s affirmative case; 64 but others have held that 
discovery need not be confined to matters in sup¬ 
port of a party’s affirmative case, but may be al¬ 
lowed even as to matters in disproof of the ad¬ 
versary’s case or defense,®® provided applicant s 
attack on the adversary’s case is more than a mere 
negation thereof or denial of the allegations setting 
it forth. 66 
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The mere fact that the matters sought to be dis¬ 
covered are material to defendant’s case does not 
prevent their discovery if they are also material to 
complainant’s case. 67 A bill will not lie to discover 
the names of the other party’s witnesses, 68 except 
in so far as may be required in the interest of jus¬ 
tice's.5 or the evidence by means of which the ad¬ 
versary’s case exclusively is to he established. 69 

The necessity of the evidence sought as a ground 
for discovery is considered supra § 2, aiul allega¬ 
tions with respect to necessity infra §11. 

Availability of evidence for complainant's use . 
A bill of discovery will not lie to discover matters 
which when discovered will he of no avail to com¬ 
plainant. 70 Thus, discovery cannot he had of nuit- 


Brusselback v. Cago Corporation, 
D.C.N.Y., 20 P.Supp. 293, 294— 

Campbell v. Lago Petroleum Cor¬ 
poration, D.C.N.Y., 16 F.Supp. 980— 
Standard Oil Co. v. Universal Oil 
Products Co., D.C.I11., 21 F.2d 159. 
Del.—Loft, Inc., v. Guth, 191 A. 879, 
21 Del.Ch. 361—Martin v. Martin 
Co., 88 A. 612, 102 A. 373, 10 Del.Ch. 
211 . 

Ky.—Corpus Juris cited in Tiller v. 
Cincinnati Discount Co., 110 S.W.2d 
420, 424, 270 Ky. 685. 

N.H.—Spain v. U. S. Rubber Co., 54 
A.2d 364, 94 N.H. 400. 

Pa.—Minkoff v. W. S. McDowell Co., 
Com.Pl., 31 Del.Co. 501—Market St. 
Nat. Bank of Shamokin v. Lark 
Hosiery Mills, Com.Pl., 15 North- 
umb.Leg.J. 333. 

Va.—French v. Stance Mining- Co., 
114 S.E. 121, 133 Ya. 602. 

63. Ala.—Corpus Juris cited in Mer¬ 
rill v. Ritch, 177 So. 886, 887, 235 
Ala. 155. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 13 A.2d 439, 25 Del.Ch. 70 
—Levy v. Kirby, 196 A. 816, 22 Del. 
Ch. 274—Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 

Ky.— Corpus Juris cited in Tiller v. 
Cincinnati Discount Co., 110 S.W.2d 
420, 424, 270 Ky. 685. 

Miss.— Corpus Juris cited in Striplin 
v. Mobile & O. R. Co., 120 So. 193, 
152 Miss. 512. 

N.H.—Ingram v. Boston & Maine R. 

R., 197 A. 822, 89 N.H. 277. 

R.I.—Carroll v. C. I. Hayes, Inc., 184 
A. 181, 56 R.I. 105. 

Tenn.—Nashville, C. & St. L. Ry. v. 
T. S. Jenkins & Son, 296 S.W. 1, 
155 Tenn. 605, 53 A.L.R, 812. 

“The two cardinal rules in the 
law of discovery” are “First, the 
right, as a general proposition, of 
every plaintiff to a discovery of the 
evidences which relate to his case; 
and, secondly, the privilege of every 
defendant to withhold a discovery of 


the evidences which exclusively re¬ 
late to his own.” 

Eng.—Lyell v. Kennedy, 8 App.Cas. 
217, 224. 

64. Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 190 A. 897, 
325 Pa. 427. 

Fitzgerald v. Pennsylvania R. 
Co., Com.Pl., 59 Dauph.Co. 98— 
Kline v. Baum, Com.Pl., 25 Norlh- 
umb.Leg.J. 235. 

18 C.J. p 1059 note 36. 

“The matters about which inquiry 
is made must bear pertinently upon 
the matters which he [appllcnntl 
will be required to prove affirmative¬ 
ly at trial.” 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 190 A. 897, 80S, 
325 Pa. 427. 

65. Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d *K»0, 25 Pol. 
Ch. 70—Loft, Inc., v. Guth, 101 A. 
879, 21 Del.Ch. 3G1. 

N.H.—Reynolds v. Boston & Maine 
Transp. Co., 98 A.2d 157, 98 N.H. 
251, 37 A.L.R.2d 1149. 

Adversary’s title to property In 
question may be fully inquired into 
by a bill of discovery. 

Mass.—Adams v. Porter, 3 Cush. 170. 
18 C.J. p 1059 note 36 [c], feb 

66. Del.—Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 

Difficulty of applying rule 
It is often a question of nice dis¬ 
tinctions and, therefore, of great dif¬ 
ficulty to determine whether a bill 
seeking discovery of matters in dis¬ 
proof of the adversary’s case is for 
a legitimate purpose or for the il¬ 
legitimate purpose of prying. 

Del.—Loft, Inc., v. Guth, supra. 

67. Del.—Colvocoresses v. W. 8. 
Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70. 

N.H.—Ingram v. Boston & Maine It. 

R., 197 A. 822, 89 N.H. 277. 

18 C.J. p 1059 note 38. 

“Very often it happens that the 
case of each of the parties rests up- 
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on evidence which is common to both. 
In that sit lint ion, diseo\ery is of 
facts lying in the common Meld avail¬ 
able to either party. . . . The 

only discovery which tin* interrogat¬ 
ed party may refuse to make is that 
which relates exeluaUely to hi« own 
case.” 

Del.—Loft, lne., v. Guth, 191 A. 879, 
883. 31 Pel.Ph. Jilll. 

68. XT.S.—Kinney v. Klee, P.G.Mass., 
238 V. 444. 

Pn.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., I SMI A. 897, 325 
Pa. -127. 

68.5 N.H. Reynolds V. Boston & 
Maine Transp. <*,»., 98 A,ltd t!»7, 98 
N.H. 251, II7 A.L.lt.JM 1149. 

69. Ala. Merrill v. Hitch, 177 So. 
*si», 2:tr» Ala. i 

Conn. I*c> tun \. Werhane, tl A.2d 
800, 120 Conn. 382. 

Del.--Loft, I tie,, v. Guth, 191 A. 879, 
21 Del.Ch. 301. 

Miss. Striplin v. Mobile A* O, It. 

120 So. 193, ir.J! Mias. M it. 

N.H,- Ingram v. I lost mi & Maine It. 
It., 197 A. 822. 89 N It. ”77. 

-Yorkshire Worsted Mills v. Na¬ 
tional Transit < V, list A. 897, TJU 
Pa. *127. 

IU.—Carroll v. G. I, Hay* a, lne., JM 

a. 181, no ill in;,. 

18 C..L p lo ;»9 note 40. 

70. N.J.— Pattyn v. Wright Aeronau¬ 
tical Corp., 43 A.Sill 8Mi. 137 N.J.Kq. 
M2. 

N.Y. Pykers v. Wilder, 3 IJdw. 190. 
Names of trust btueftcinrio* 

In trust bcneiieutry s ad ion to par¬ 
tition trust property on ground that 
trustee's failure to advertise trust 
property for sale h.»d terminated 
trust, dental of plaint ill's request lor 
an order compelling deiVnd'int t»* 
furnish plaintiff ttimm and address- 
os of ait hcncfldurh a m order that 
they might ha made parties fi» patti- 
tioti suit was not, error, when- con¬ 
duct of trustee did tod terminal« 
trust and plaintiff was tod entitled to 
partition of trust property. 
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ters barred by the statute of limitations, 71 except 
where the bill sets up matters taking the transaction 
out of the statute. 72 

Discovery of parties or persons . Apparently as 
a derivative of the rule, considered infra § 10, that 
a bill of discovery cannot ordinarily be maintained 
against a mere witness, it is often stated as a gen¬ 
eral rule that a bill of discovery will not lie to as¬ 
certain against whom an action shall be brought. 73 
Nevertheless, the right to maintain a bill to discover 
the identity of contemplated defendants in particu¬ 
lar cases has been frequently recognized, 74 as where 
an agent was compelled to make discovery of his 
principal, 75 or of a corporation and its officers to 
disclose the names of stockholders 75 or agents, 77 
or of a labor union to disclose the names of its mem¬ 
bers, 78 or persons sued as partners to discover 
whether or not they were partners. 79 In the exer¬ 
cise of its inherent power, a court of equity may 
grant the application of a mortgage certificate hold¬ 
er for the disclosure of the names and addresses of 
other certificate holders for the purpose of obtaining 
united action in matters affecting their common in¬ 
terests. 80 


DISCOVERY §§ 4-5 

§ 5. -Privilege of Witness and Privileged 

Matter 

a. In general 

b. Matter subjecting party to criminal 

prosecution, or to penalty or forfei¬ 
ture 

c. Matter tending to disgrace party 

a. In General 

A defendant will not be compelled to make discovery 
of privileged communications. 

A defendant called on to give discovery is sub¬ 
stantially a witness and, like any other witness, may 
decline to disclose matter which is privileged. 81 
Thus, the discovery of confidential communications, 
oral or written, between an attorney and his client 
with respect to professional business generally or to 
litigation pending or contemplated, cannot be com¬ 
pelled at the instance of a third person. 82 However, 
information as to facts acquired by the attorney 
otherwise than from his client or agent of the lat¬ 
ter or from his own agent, or transactions or com¬ 
munications had between the attorney and third per¬ 
sons, are not privileged from discovery. 83 


Ill.—Yedor v. Chicago City Bank & 
Trust Co., 44 N.E.2d 604, 380 Ill. 
585. 

71. Pa.—Prudential Loan Soc. v. 
Mayer, 25 Pa.Dist. 885. 

Trustees v. Grubb, 5 Phila. 41. 

72. Va.—Baker v. Morris, 10 Leigh 
(37 Va.) 284. 

18 C.J. p 1059 note 28. 

73. Miss.—Meridian First Nat. Bank 
v. Phillips, 15 So. 29, 71 Miss. 51. 

W.Va.—Hurricane Tel. Co. v. Moh- 
lor, 41 S.E. 421, 51 W.Va. 1. 

18 C.J. p 1059 note 29. 

74. Ill.—Heinz v. Radio Keith Or- 
pheum Western Vaudeville Ex¬ 
change, 70 N.E.2d 216, 329 Ill.App. 
648. 

Pa.—Compton v. International Har¬ 
vester Co. of America, 147 A. 93, 
297 Pa. 462. 

Corpus Juris Secundum cited In 

Johnson v. Benjamin Franklin Ho¬ 
tel Co. No. 2, 49 Pa.Dist. & Co. 
505, 508. 

Tex.—Dallas Joint Stock Land Bank 
v. Rawlins, Civ.App., 129 S.W.2d 
485. 

W.Va.—Blufleld Supply Co. v. 

Broome, 5 S.E.2d 530, 125 A.L.R. 
858. 

18 C.J. p 1059 note 31. 

75. U.S.—Kurtz v. Brown, Pa., 152 
F. 372, 81 C.C.A. 498, 11 Ann.Cas. 
576, certiorari denied 27 S.Ct. 791, 
205 U.S. 544, 51 L.Ed. 923. 

18 O.J. p 1059 note 32. 


Bank v. Rawlins, Civ.App., 129 S. 
W.2d 485. 

18 C.J. p 1059 note 33. 

77. Pa.—Compton v. International 
Harvester Co. of America, 147 A. 
93, 297 Pa. 462. 

78. W.Va.—Blufleld Supply Co. v. 
Broome, 5 S.E.2d 530, 121 W.Va. 
584, 125 A.L.R. 858. 

79. W.Va.—Hurricane Tel. Co. v. 
Mohler, 41 S.E. 421, 51 W.Va. 1. 

80. N.T.—Nemerov v. New York 
Title & Mortgage Co., 268 N.Y.S. 
588, 149 Misc. 797. 

Effect of statute 

(1) Statutory provision permitting 
disclosure of lists of certificate hold¬ 
ers of mortgage guaranty company 
with approval of state superintend¬ 
ent of insurance, was not intended to 
abridge or limit inherent equity pow¬ 
er of court to direct such disclosure 
in proper case. 

N.Y.—People ex rel. Van Schaick v. 
New York Title & Mortgage Co., 
269 N.Y.S. 83, 160 Misc. 89. 

(2) Effect of statutes on discovery 
in equity generally see infra § 7. 

81. Md.—Hallman v. Gross, 59 A. 2d 
304, 190 Md. 563. 

N.J.—Board of Com’rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513. 

Manner of claiming privilege see in¬ 
fra § 17. 

“Work product” of claim investiga¬ 
tor 

Statements of witnesses ordered to 
be produced, which appeared to be 
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primarily a record of facts known to 
such witnesses were not exempt from 
discovery as “work product" of claim 
investigator. 

N.H.—Therrien v. Public Service Co., 
108 A.2d 48, 99 N.H. 197. 

82. Mo.— Corpus Juris Secundum 
quoted in State ex rel. Terminal R. 
Ass’n of St. Louis v. Flynn, 257 S. 
W.2d 69, 73, 363 Mo. 1065. 

N.Y.—Crosby v. Berger, 4 Edw. 254, 
affirmed 11 Paige, 377, 42 Am.D. 
117. 

70 C.J. p 438 note 65. 

Residence and occupation of client 
is not privileged matter, and the at¬ 
torney may be compelled to disclose 
it. 

Me.—Alden v. Goddard, 73 Me. 345. 
N.Y.—-Corbett v. Gibson, 18 Hun 49. 
Ninety-nine Plaintiffs v. Vander¬ 
bilt, 11 N.Y.Super. 632. 

Walton v. Fairchild, 4 N.Y.S. 522. 
Xioss of privilege 

The privilege may be lost by the 
attorney's becoming the personal rep¬ 
resentative of the client. 

N.Y.—Crosby v. Berger, 4 Edw. 254, 
affirmed 11 Paige 377, 42 Am.D. 
117. 

Privilege may be waived by the 
client, but not by the attorney with¬ 
out the client's consent. 

Mass.—Blount v. Kimpton, 29 N.E. 

590, 155 Mass. 378, 31 Am.S.R. 554. 
N.Y.—Utica Bank v. Mersereau, 3 
Barb.Ch. 533. 

83. N.Y.—Crosby v. Berger, 4 Edw. 
254, affirmed 11 Paige 377, 42 Am. 
B. 117. 


76. Tex.—Dallas Joint Stock Land 



§ 5 DISCOVERY 

A bill of discovery cannot be obtained against a 
husband or a wife to obtain evidence to use against 
the other, 84 but it may be maintained for the purpose 
of obtaining evidence from a married person to be 
used against other parties, even though the husband 
or wife has a collateral interest in opposition to the 
party filing the bill. 85 

Under an appropriate statutory provision, com¬ 
munications made by patients to their physicians 
are privileged from discovery. 86 

Information given to the government concerning 
alleged violations of law are in the nature of state 
secrets, and privileged from discovery. 87 

Trade secrets . Disclosure of trade secrets is not 
required on discovery except in such cases and to 
such extent that the disclosure is indispensable to the 
ascertainment of the truth. 87 * 5 
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b. Matter Subjecting Party to Criminal Prose¬ 
cution, or to Penalty or Forfeiture 

One may not be compelled to make discovery of mat¬ 
ter tending to subject him to criminal prosecution, or to 
a penalty or forfeiture. 

On a bill for discovery a party is not required 
to answer an interrogatory or question, or disclose 
any matter, tending to subject him to a criminal 
prosecution, 88 as for adultery, 89 conspiracy, 90 em¬ 
bezzlement, 91 larceny, 03 or practicing medicine 
without a license. 93 Where the allegations of a 
bill of discovery are not of such a character that if 
answered they would subject defendant to a crimi¬ 
nal prosecution, the privilege cannot be invoked 94 
and a demurrer will not lie. 95 So, too, the privilege 
is not available where the prosecution of the crimi¬ 
nal act is barred by the statute of limitations, 96 or 
by a statute granting immunity from the use in a 
criminal prosecution of disclosures made in a civil 
suit. 97 Since, as appears in Witnesses § 432, a 


84. N.Y.—City Bank v. Bangs, 3 
Paige 36. 

Death of one spouse will not pre¬ 
vent the claim of privilege by the 
survivor as to communications made 
in his or her lifetime. 

D.C.—McCartney v. Fletcher, 10 App. 
D.C. 572. 

85- Mass.—Fitch v. Hill, 11 Mass. 
286. 

N.C.—Nelius v. Brickell, 2 N.C. 19. 

86 . N.Y.—Lowenthal v. Leonard, 46 
N.Y.S. 818, 20 App.Div. 330. 

87. Mass.—Worthington v. Scribner, 
109 Mass. 487, 12 Am.R. 736. 

87.5 N.H.—Lincoln v. Langley, 106 
A.2d 383, 99 N.H. 158—Spain v. U. 
S. Rubber Co., 54 A.2d 364, 94 N. 
H. 400. 

88 . Ill.—Ohlendorf v, Bennett, 241 
Ill.App. 537. 

Ky.— Corpus Juris cited In Kindt v. 
Murphy, 227 S.W.2d 895, 898, 312 
Ky. 395— Corpus Juris cited in 
Akers v. Fuller, 228 S.W.2d 29, 31, 
312 Ky. 502. 

Mich.—State ex rel. Reading v. W. 
U. Tel. Co., 67 N.W.2d 537, 336 
Mich. 84. 

Pa.— XI. S. Bank v. Biddle, 2 Pars.Eq. 
Cas. 31. 

Commercial Banking Corp. v. 
Faulman, Com.Pl., 31 Del.Co. 333— 
McCrady-Rodgers Co. v. Norris, 
Com.Pl., 92 Pittsb.Leg.J. 379. 

70 C.J. p 721 note 93-p 722 note 95. 
Extent of privilege 

(1) Generally, defendant in discov¬ 
ery suit may not be compelled to dis¬ 
close facts which would tend to in¬ 
criminate him, but he may be com¬ 
pelled to disclose his frauds and 
fraudulent practices material to 


plaintiff’s case, even though fraud is 
so great as to expose defendant to 
prosecution for conspiracy. 

N.J.—Hague v. Warren, 43 A.2d 861, 
137 N.J.Eq. 117. 

(2) While it may be that, in cases 
of crime, in which the facts are 
known to the injured party, a civil 
suit thereon may not be brought on 
for trial before the injured party 
sets the criminal law in motion to 
redress the public wrong, and that 
proceeding has been terminated, yet, 
where the injured party is without 
direct or positive evidence, but has 
only reasonable and probable cause 
to believe that fraud has been com¬ 
mitted to his injury, he may proceed 
in chancery for discovery of facts 
which would establish the fraud, and 
defendant will be amply protected by 
refusal to answer any interrogatory 
which might tend to incriminate him. 

| N.J.—Board of Com'rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513. 

(3) Where one in a fiduciary posi¬ 
tion converts or embezzles the em¬ 
ployer's money, he will be held to 
account in equity notwithstanding 
his liability to criminal prosecution, 
but ho cannot be compelled to dis¬ 
cover any facts tending to incrimi¬ 
nate himself; but this does not pre¬ 
vent the trial of the cause under the 
rules of evidence in civil actions, 
which do not bind a witness to an¬ 
swer any question which would tend 
to incriminate him, but the privilege 
must be claimed by the witness him¬ 
self, whether he be a party to the 
cause or not, and neither tho court 
nor counsel can object for him. 

N.J.—Board of Com'rs of Borough of 
Vineland v. Maretti, supra. 
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89. Ind.—French v. Yennenmn, 14 
Ind. 282. 

N.J.—Black v. Black, 26 N.J.Nq. 131. 

90. N. Y. —L egg • • 1 1 v. Post ley, 2 
Paige 599. 

81. N.J.—Hoard of (’mn'i'H of Bor¬ 
ough of Vineland v. Maretti, 117 
A. 483, 93 N.J.I*|. 513. 

70 C.J. p 729 not a *12. 

92. N.Y.—Woobon Spice <\i. v. (%.- 
luinbiu Trust <%»., 1S3 N.V.S. 400, 
193 App.Div. 346. 

93. Ga.—Marshall v. Utley, 7 <Ia. 
47. 

94. Pa.—Compton v. International 
Harvester Co. of America, 147 A. 
93, 297 Pa. 402. 

Information, as to oodofendauts 

ltulo as to privilege dm m nut Ap¬ 
ply where others arc charged with 
crime and bill seeks infonntii ion 
from defendant against them. 

Pa.—Commercial Jtanl.lng Dorp. v, 
Paulman, Com.Ph, ill Del.Co. 333. 

95. Ala.-—City of Middle v. MeCown 
Oil Co., 148 Ho. 4(12. 226 Ala. *»«H. 

Md.—Wolf v. Wolf, 2 Harr, Sc H. 382, 
18 Am.D, 313. 

96. N.Y.—MrCroery V. Ghortnloy, 39 
N.Y.S. 103tt, 0 App.Div. 1?U. 

70 C.J. p 731 noto 00 IhJ. 

97. N.Y.—Sifkin v. Manning, 4 I*Mw. 

37. 

70 C.J. p 732 note 84. 

Prana punishable at common, law 
An act requiring defendant to an¬ 
swer a bill of discovery ns to fraud 
but barring the uso of his answer on 
an indictment was intended to ap¬ 
ply only to case* of fraud not pun¬ 
ishable at common law, and hence 
did not require an answer to a 
charge of conspiracy to defraud by 
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private corporation generally has no privilege 
against self-incrimination, it cannot resist discovery 
on that ground. 98 Further, a corporation cannot 
refuse to give information as to its agents or serv¬ 
ants on the ground of self-incrimination, since that 
doctrine protects persons from incriminating them¬ 
selves, not others. 99 

Matters subjecting party to penalty or forfeiture. 
A party is privileged from making discovery of 
matters which would tend to subject him to a pen¬ 
alty or forfeiture, 1 unless the bill releases all claim 
to the penalty. 2 This rule is not confined to cases 
where the purpose of the suit itself, or of the ac¬ 
tion to which it is ancillary, is to enforce the pen¬ 
alty or forfeiture; it extends as well to those where 
the discovery would expose the party to some other 
action or suit tending to a similar result. 3 Defend¬ 
ant to a bill of discovery in aid of a defense to an 
action at law cannot refuse to answer merely be¬ 
cause to do so would defeat the action or make him 
lose the debt or demand sued for; 4 nor does the 
recovery back of money advanced on an illegal con¬ 
tract constitute such a penalty or forfeiture as to 
bar discovery. 5 


DISCOVERY §§ 5-6 

c. Matter Tending to Disgrace Party 

A party may not be privileged from making a dis¬ 
covery on the ground that his answer will admit a mat¬ 
ter tending to disgrace him. 

In the absence of a statute so providing, a party 
has been held not privileged from making a dis¬ 
covery merely on the ground that his answer will 
admit a matter of moral turpitude, or tend to dis¬ 
grace him or bring him into disrepute. 6 

§ 6. - Retaining Bill for Relief for Pur¬ 

poses of Discovery 

Equity will not retain a bill for relief and discovery 
where discovery is the only ground of equity, unless the 
discovery sought is indispensable to the ends of justice. 

The general rule is that a bill for relief and dis¬ 
covery cannot be sustained solely for the sake of 
discovery. 7 In other words, where the bill seeks 
relief and discovery, and the bill lacks equity apart 
from the discovery sought, the discovery, unless it 
itself constitutes an equity, is insufficient to invoke 
the jurisdiction of equity and the bill will be dis¬ 
missed, 8 particularly where it does not appear that 
the evidence sought cannot be elicited in an action 


means of forgery, which was pun¬ 
ishable at common law. 

N.Y.—Union Bank v. Barker, 3 Barb. 
Ch. 358. 

98. N.H.—Ingram v. Boston & 
Maine R. R., 197 A. 822, 89 N.H. 
277. 

99. Pa.—Compton v. International 
Harvester Co. of America, 147 A. 
93, 297 Pa. 462. 

X. Ala.— Corpus Juris cited in Tus- 
kegee Homes Co. v. Oswalt, 26 So. 
2d 865, 871, 248 Ala. 64. 

Mich.—State ex rel. Reading v. W. 

U. Tel, Co., 57 N.W.2d 637, 336 
Mich. 84. 

Miss.—W. T. Rawleigh Co. v. Hest¬ 
er, 200 So. 250, 190 Miss. 329. 
N.J.—Ryan v. Motor Credit Co., 23 
A.2d 607, 130 N.J.Eq. 531, affirmed 
28 A.2d 181, 132 N.J.Eq. 398, 142 
A.L.R. 640—Smith v. Allen, 1 N.J. 
Eq. 43, 21 Am.D. 33. 

66 C.J. p 271 note 40—70 C.J. p 739 
note 9. 

2 . U.S.—Pinch v. Rikeman, C.C.N.Y., 
9 F.Cas.No.4,788, 2 Blatchf. 301. 

Vt.—Shed v. Garfield, 6 Vt. 39. 

3. Va.—Poindexter v. Davis, 6 Gratt. 
(47 Va.) 481. 

4. N.Y.—Conant v. Delafield, 3 Edw. 

201 . 

5. N.Y.—Gram v. Stebbins, 6 Paige 
124. 

6 . Conn.—Skinner v. Judson, 8 Conn. 
528. 

70 C.J. p 742 note 51. 
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7. Me.—Darling Automobile Co. v. 
Hall, 197 A. 558, 135 Me. 382. 

Mass.—H. E. Shaw Co. v. Karcasinas, 
180 N.E. 140, 278 Mass. 397. 

N.J.—Fleming v. Fleming, 38 A.2d 
861, 135 N.J.Eq. 358—Attorney Gen¬ 
eral v. Foster Wheeler Corp., 33 A. 
2d 699, 133 N.J.Eq. 554—First Cam¬ 
den Nat. Bank & Trust Co. v. Wi- 
lentz, 19 A.2d 648, 129 N.J.Eq. 333. 
Pa.—Williams v. Finlaw, Mueller & 
Co., 141 A. 47, 292 Pa. 244. 

Kingsbury v. Noll, 9 Pa.Dist. & 
Co. 568, 23 Sch.Leg.Rec. 14, 41 York 
Leg.Rec. 118. 

Tex.—Corpus Juris cited in White v. 
National Paving Co., Civ.App., 101 
S.W.2d 588, 590. 

18 C.J. p 1061 note 58. 

Relief denied on ground of illegality 
Where relief has been refused to 
a party in a chancery court because 
of illegality of transaction, court will 
not grant him a discovery in aid of 
a suit at law on same transaction. 
Mich.—Welles v. River Raisin, etc., 
R. Co., Walk.Ch. 35. 

8. Ala.—Employers Ins. Co. of Ala¬ 
bama v. Rhodes, 198 So. 616, 240 
Ala. 226—Altman v, Barrett, 174 So. 
293, 234 Ala. 234. 

Del,—Harden v. Eastern States Pub¬ 
lic Service Co., 122 A. 705, 14 Del. 
Ch. 156. 

Ill,—Henry v. East & West Ins. Co. 
of New Haven, Conn., 10 N.E.2d 
972, 292 Hl.App. 646. 

Me,—Darling Automobile Co. v. Hall, 
197 A. 558, 135 Me. 382. 
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Mass.—H. E. Shaw Co. v. Karcasi¬ 
nas, 180 N.E. 140, 278 Mass. 397. 
N.J .—Attorney General v. Foster 
Wheeler Corp., 33 A.2d 699, 133 N. 
J.Eq. 554—Borough of Kenilworth 

V. Graceland Memorial Park Ass'n, 
199 A. 716, 124 N.J.Eq. 35—Burdick 
v. Grimshaw, 168 A. 186, 113 N.J. 
Eq. 591. 

Pa.—Williams v. Finlaw, Mueller & 
Co., 141 A. 47, 292 Pa. 244. 

Counties Finance, Inc., v. Norris- 
town-Penn Trust Company, 21 Pa. 
Dist. & Co. 147—MacMullan v. 
Home Building & Loan Ass’n, 19 
Pa.Dist. & Co. 279, 23 Del.Co. 364 
—Kingsbury v. Noll, 9 Pa.Dist. & 
Co. 568, 23 Sch.Leg.Rec. 14, 41 York 
Leg.Rec. 118. 

W.Va.—Charleston Apartments Cor¬ 
poration v. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W.Va. 
694. 

18 C.J. p 1061 note 58 [a]. 

Lack of knowledge 

Fact that complainant has no ac¬ 
tual and accurate knowledge of facts 
on which his right of action depends 
is insufficient to entitle him to dis¬ 
covery as to elements of cause of 
action and amount of damages. 

Ala.—Pate v. Bruner, 11 So.2d 356, 
243 Ala. 648, followed in Till v. 
Bruner, 11 So.2d 359, 243 Ala. 651. 

Want of diligence 
Where a complainant seeking equi¬ 
table relief and discovery has been 
guilty of want of due diligence in 
protecting his rights, he is not en- 
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§§ 6-7 DISCOVERY 


at law, 9 the principle underlying this rule being the 
same as that underlying the rule stated supra § 1, 
that a hill seeking discovery primarily and relief 
only consequentially cannot be sustained if the legal 
remedies are adequate or the discovery not indis¬ 
pensable. However, where a bill for discovery and 
relief, seeking to withdraw from a court of law a 
matter of strict legal cognizance, shows that the 
discovery sought is indispensable to the ends of 
justice and that the facts as to which a discovery is 
sought cannot be proved otherwise than by defend¬ 
ant's answer it will be entertained. 10 Where equita¬ 
ble jurisdiction exists independently of discovery, 
as appears supra § 1, the right to discovery is inci¬ 
dent to the bill. 

The retention of a bill for discovery for the pur¬ 
pose of affording complete relief is considered in the 
C.J.S. title Equity § 78. 


§ 7. -As Affected by Statutes 

Generally, statutes authorizing the examination of 
parties in actions at law are held not to deprive courts 
of equity of their original auxiliary Jurisdiction as to bills 
of discovery, but merely to diminish the necessity for its 
exercise. In some jurisdictions discovery in equity has 
been abolished, or is, to some extent, regulated by statute. 

In a number of jurisdictions, statutes authorizing 
the examination of parties in actions at law, al¬ 
though they do not expressly so provide, are held 
to abrogate the jurisdiction of equity to entertain 
bills of discovery 11 in aid of actions at law. 12 The 
weight of authority, however, holds that such stat¬ 
utes do not deprive courts of equity of any of their 
original auxiliary jurisdiction as to hills of discov¬ 
ery, but merely provide a cumulative remedy; 12 
and this is true of a statute expressly providing that 
the equitable remedy shall not be affected 11 or pro¬ 
viding for an election of remedies. 15 


titled to the aid of equity and dis¬ 
covery -will not be granted. 

Pa.—Keaggy v. Lightcap, 181 A. 474, 
320 Pa. 8. 

9 . Ala.—Meyrovitz v. Watford, 177 
So. 887, 236 Ala. 163—Merrill v. 
Pitch, 177 So. 886, 235 Ala. 155. 

Md.—Johnson v. Maryland Trust Go., 
6 A.2d 383, 176 Md. 557. 

Pa.—Kingsbury v. Noll, 9 Pa.Dist. & 
Co. 568, 23 Sch.Leg.Kec. 14, 41 York 
Leg.Rec. 118. 

18 C.J. p 1062 note 64. 

10. Ala.—Meyrovitz v. Watford, 177 
So. 887, 235 Ala. 163—Merrill v. 
Hitch, 177 So. 886, 235 Ala. 155— 
Erswell v. Ford, 94 So 67, 208 Ala. 
101 . 

Fla.—Corpus Juris quoted in Fidelity 
& Deposit Co. of Maryland v. Cone, 
for Use of Board of Bond Trustees 
of Special Board and Bridge Dist. 
No. 1, Washington County, 179 So. 
685, 688, 131 Fla. 608. 

Md.—Johnson & Higgins v. Simpson, 
166 A 617, 165 McL 83—-Hill v. Pin- 
der, 133 A 134, 150 Md. 397. 

W.Va.—Blue v. Hazel-Atlas Class 
Co., 117 S.E. 612, 93 W.Va. 717. 

18 C.J. p 1061 note 60. 

“To obtain jurisdiction for relief 
in equity, over a cause purely legal, 
upon the ground of discovery, the 
bill must aver that the facts sought 
to be discovered are material to the 
cause of action, and that the orator 
has no means of proving them in a 
court of law, and that the discovery 
of them by respondent is indispensa¬ 
ble." 

Me.—Lancey v. Randlett, 13 A. 687, 
80 Me. 169, 175. 6 Am.S.R. 169. 

11. Mo.—State ex rel. Schlueter 
Mfg. Co. v. Beck, 85 S.W.2d 1026, 
337 Mo. 839. 

Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657. 

18 C.J. p 1062 note 7L 


12. N.Y.—Fur & Wool Trading Co. 

v. George I. Fox, Inc., 156 N.T3. 
670, 245 N.Y. 215, 58 A.L.R. 181. 
followed in Propisci World Distrib¬ 
utors v. Progress Pinking Scissors 
Co., 271 N.Y.S. 966, 241 App.Div. 
857. 

Albert A. Volk Co. v. Cauldwell- 
Wingate Co., 70 N.Y.S.2d 662, 272 
App.Div. 290. 

Tenn.—Nashville, C. & St. L. Ry. v. 
T. S. Jenkins & Son, 296 S.W. 1, 
155 Tenn. 605, 53 A.L.R. 812. 

18 C.J. p 1062 note 72. 

In aid of execution 

Statutes authorizing examination 
of parties before trial were held not 
to repeal statutes expressly provid¬ 
ing for a judgment creditor’s bill tu 
compel the discovery of the debtor’s 
property. 

Mich.—McCreery v. Cobb, 53 N.W. 
613, 93 Mich. 463. 

Pa.—North v. Holloway, 18 Pa.Dist. 

1021. 

13. Ala.—Collier v. Municipal Ac- 
| ceptance Corporation, 148 So. 743, 
227 Ala. 37—Ex parte Kelly, 128 
So. 443, 221 Ala. 330—Erswell v. 
Ford, 94 So. 67, 208 Ala. 101, 

Conn.—Corpus Juris cited in Peyton 
v. Werhane, 11 A.2d 800, 802, 126 
Conn. 382. 

III.—Brandenburg v. Buda Co., 132 N. 
E. 514, 290 Ill. 133. 

See Rickly v. Pari in & Orendorff 
Co., 206 Ill.App. 599. 

Md.—Bachman v. Lcmbach, 63 A.2d 
641, 102 Md. 35—Spangler v. Dan 
A. Sprosly Bag Co., 36 A.2d 685, 
183 Md. 1C6—Johnson v. Maryland 
Trust Co., 0 A2d 383, 3 76 Md. 557 
—Zalis v. Orman, 199 A. 877, 175 
Md. 100—Hill v. Hinder, 133 A. 3 34, 
150 Md. 397. 

Mass.—MacPherson v. Boston Edison 
Co., 142 N.E. 758—Owens-11 linuJs 

18 


Class Co, v. Hivsnahan, 79 N\R2d 
195, 322 Mass. 629. 13 A.L.R 2d 653. 
Miss.—Callender v. Lamar Life Ins. 
Co., 182 So. 119, 1 Ml M Ism. 6U9 - 

Citizens’ Bank of Hattiesburg v. 
Tracy, 82 So. 307, UMi Miss 112. 
N.H.—Ingram v. Boston & Maine 14. 

R., 197 A. 822, 89 X.II. 277. 

N.J.—Attorney General v. Fouler 
Wheeler Corp., 33 A.2d 699. 133 N. 
J.E q. 554—Hohmann v. <\«rkntti, 
134 A. 867, 109 N.J.Eq. 23 1. nlbnned 
140 A. 920, 102 N.J.Etj. 333. 

Pa.—Whetsel v. Shaw. 92 A.2d 751. 
343 Pa. 3 82- - Yorkshire Worsted 
| Mills v. National Transit Co.. 190 
| A. 8*17, 3 25 l‘a. 427. 

C\ I. T. Corp. v, Jto itsoii, Com. 
PI., 31 Del.Co, 593 - l»« vu-n v. Vuii- 
dersmith’s Ex’rs. Com. PI., 51 Lane. 
L.Rev. 407- Cain re!11 v. Peoples 
Natural (inn Co., Com PI., If l 
IMttsh.Leg.J. 41. 

Va.*—Krem'h v. Stonge Mining 
114 8.1*3. 121, 133 Va. ««:• Johm on 
v. Mundy, 97 S.H. 561, 193 Vu. 730. 
18 C.J. p 1062 note 69. 

These decUlou* proceed on theory 

“that where n Court, of equity has 
original Jurisdiction, and a statute 
confers upon tin* common-law tNiurts 
a similar power, the jurisdi, torn of 
equity is Hot thereby our Jed." 

Md.—Union Pass. it. <•»,. Baltimore, 
17 A. 933, 931, 71 Md. 23,S. 

Sufficiency of bill for disen very Is 
not determined neeurding to the nq- 
ul si ten of an application under the 
statute, but depends rather on the 
bill's conformity to the genera 1 rubs 
of equity pleading. 

Md.—Hill v. IMmler, 133 A. 131. l.di 
Md. 397. 

14. Ga.—-M al mne v. Central Nat. 
Bank, 17 tin. 111. 

15. Va.-- Long v. Hawse, 1&« S.Vl 
411, 15G Va. 769. 
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However, as appears supra § 1, the equitable rem¬ 
edy of bills for discovery arose because the common 
law made no provision by which either party could 
obtain the testimony of his adversary or compel the 
production of documents in his possession material 
to his case; hence, even though such statutes do not 
abrogate the jurisdiction of equity as to bills of dis¬ 
covery, the necessity for the remedy is very much 
diminished. 16 The purpose of discovery legisla¬ 
tion will be carried out more effectively if resort 
to the simple statutory procedure is required, where 
it is adequate, leaving bills for discovery for use 
only with respect to matters where proper discov¬ 
ery under the statutes cannot be obtained. 16 - 5 

In some jurisdictions bills of discovery generally 
or in aid of other actions have been expressly abol¬ 
ished by statute, 17 and the remedy replaced by pro¬ 
visions for the examination of parties before trial 
and the production and inspection of books and 
papers. 18 

Also, in a number of jurisdictions, the powers of 
courts of equity with respect to discovery are to 


DISCOVERY §§ 7-9 

some extent regulated by statute. 19 
§ 8. Practice in General 

Under a pure bill of discovery, the proceeding ends 
when the discovery is made; and the cause is never 
brought to a hearing, or the merits of the main cause in¬ 
quired into. 

The legitimate function of discovery, as stated 
supra § 1, is to furnish evidence, and the sole ob¬ 
ject of a pure bill of discovery in aid of an action 
at law is to obtain a sufficient answer and in the 
meantime to stay the action. 20 Hence, under such a 
bill the proceeding ends when the discovery is 
made; 21 and the cause is never brought to a hear¬ 
ing, 22 nor the merits of the main cause inquired in¬ 
to. 28 

§ 9. Jurisdiction and Process 

Equity has original, inherent, and plenary Jurisdic¬ 
tion with respect to discovery. 

The power of a court of equity to enforce discov¬ 
ery is well-recognized. 24 Its jurisdiction in this 


Where statutory remedy elected 
Under a statute permitting- a bill 
of discovery in equity provided in¬ 
terrogatories or an affidavit under 
the statute have not been filed, the 
issuance and service of summons to 
answer interrogatories constitutes 
“filing” of interrogatories so as to 
bar subsequent equity proceeding for 
discovery; the party procuring a 
summons to answer interrogatories 
cannot withdraw them and proceed in 
equity for discovery. 

Va.—Long v. Hawse, supra. 

16. Conn.—Peyton v. Werhane, 11 A. 
2d 800, 126 Conn. 382. 

Md.—Johnson v. Bugle Coat, Apron 
& Linen Service, CO A.2d 680, 101 
Md. 2C8—Johnson v. Maryland 
Trust Co., 6 A.2d 383, 176 Md. 557 
—Seeley v. Dunlop, 146 A. 271, 157 
Md. 378—Hill v. Finder, 133 A. 134, 
150 Md. 397. 

Mass.—MacPherson v. Boston Edison 
Co., 142 N.E.Sd 758. 

Miss.—Callender v. Lamar Life Ins. 

Co., 182 So. 110, 182 Miss. 600. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 100 A. 807, 325 
Pa. 427. 

Johnson v. Benjamin Hotel Co. 
No. 2, 49 Pa.Dist. & Co. 505. 

United Elect. Workers v. Dor- 
netto, Com.Pl., 100 Pittsb.Leg.J. 
135. 

Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602. 

18 C.J. p 1062 note 75. 

16.5 Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758. 

17. Iowa.—National Clay Products 
Co. v. District Court in and for 


Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

N.C.—Beck v. Wilkins-Ricks Co., 119 
S.E. 235, 186 N.C. 210. 

18 C.J. p 1062 note 65. 

Effect on pleadings of abolition, of 
distinction between law and equi¬ 
ty 

As a result of the abolition of the 
distinctions between actions at law 
and suits in equity, plaintiff’s plead¬ 
ings no longer reach the conscience 
of defendant and impose a duty to 
make full disclosure, nor does de¬ 
fendant’s answer constitute evidence 
or a response to a search of his con¬ 
science; a verified denial is a mere 
pleading putting plaintiff to his 
proof. 

Neb.—Marshall v. Rowe, 254 N.W. 
480, 126 Neb. 817. 

18. N.C.—Beck v. Wilkins-Ricks Co., 
119 S.E. 235, 186 N.C. 210. 

18 C.J. p 1062 note 68. 

19. Fla.—State ex rel. Everglades 

Cypress Co. v. Smith, 139 So. 794, 
104 Fla. 91—Earle v. Detroit & Se¬ 
curity Trust Co., 138 So. 65, 103 
Fla. 618. j 

N.J.—Griffin v. Londrigan, 151 A. 611, 
107 N.J.Eq. 76—Assets & Liabili¬ 
ties Ass’n v. Esposito, 121 A. 296, 
94 N.J.Eq. 708. 

Xh Texas under Rev.St.1025 art 
2002 , providing that trial court shall 
entertain suits in nature of bill of 
discovery and grant relief therein in 
accordance with the usages of courts 
of equity, and that such relief shall 
be cumulative of all other remedies, 
recourse must be had only to the 
general principles of equity juris¬ 

19 


prudence In defining the extent of 
the relief to be granted. 

Tex.—Samuels v. Finkelstein, Civ. 
App., 25 S.W.2d 923, error dis¬ 
missed. 

20 . Md.—Price v. Tyson, 3 Bland 
392, 22 Am.D. 279. 

18 C.J. p 1078 note 55. 

Order to stay proceedings because 
a bill of discovery is pending must 
be made in the equity suit and not 
in the action at law. 

Ind.—Noble v. Tillotson, 2 Ind. 553. 

21 . Fla.—Williams v. Phiel, 63 So. 

658, 66 Fla. 192, Ann.Cas.l916D 

245. 

18 C.J. p 1078 note 56. 

22. Tex.—Corpus Juris quoted in 
Samuels v. Finkelstein, Civ.App., 25 
S.W.2d 923, 925. 

18 C.J. p 1078 note 58. 

Where discovery cannot be given 
by merely answering the bill, the 
court may cause necessary proceed¬ 
ings to be taken to obtain such dis¬ 
covery. 

Fla.—Williams v. Phiel, 63 So. 658, 
66 Fla. 192, Ann.Cas.l916D 245. 

23. N.T.—Sperry v. Miller, 2 Barb. 
Ch. 632. 

24. U.S.—Southern Pacific R. Co. v. 
U. S., Cal., 26 S.Ct. 296, 200 U.S. 

- 341, 50 L.Ed. 507. 

Quality Realty Co. v. Wabash 
Ry. Co., C.C.A.MO., 50 F.2d 1051- 
In re Rodgers-Meyers Furniture 
Co., D.C.Tex,, 43 F.2d 1000, 

Mo.—State ex rel. Schlueter Mfg. Co. 
v. Beck, 85 S.W.2d 1026, 337 Mo. 
839. 



27 C.J.S. 


§§ 9-10 DISCOVERY 

respect is original 26 and inherent, 26 and has been 
said to be plenary. 27 However, the jurisdiction to 
enforce discovery, when invoked, does not draw the 
whole case into equity. 27 * 5 A pure bill for dis¬ 
covery in aid of an action at law has been held not 
to come within the meaning of a statute limiting the 
jurisdiction of an equity court to bills involving a 
specified minimum amount; the court has jurisdic¬ 
tion of such a bill regardless of the amount involved 
in the law action. 28 

§ 10. Parties; Persons by and from Whom 
Discovery May Be Obtained 

a. By whom maintainable 

b. Against whom maintainable 

a. By Whom Maintainable 

A bill of discovery in aid of an action at law may be 
maintained by either the plaintiff or the defendant in 
such action, but one having no interest in the matter 
in controversy may not Join as a party plaintiff to the bill. 

A bill of discovery in aid of an action at law may 
be maintained by either plaintiff or defendant in 


such action, 29 and it has been held that the right is 
not to be more liberally allowed to defendants than 
to complainants. 30 A person having no interest in 
the matter in controversy may not join as a party 
plaintiff in an action for a discovery. 31 

b. Against Whom Maintainable 

(1) In general 

(2) Corporations 

(1) In General 

As a general rule, a bill of discovery can be main¬ 
tained against only a party to tho record at law or a 
person having such an interest In the law action ns to 
make him in effect a party thereto. However, in some 
instances discovery will lie against one not himself lia¬ 
ble in the main action, to discover facts peculiarly within 
his knowledge as a result of his dealings with the real 
or prospective defendants. 

Quoted in part In: N.H.— Lcfebvro v. Hoincrswnrlh Shot* 
Co., 41 A.2d 024, 027. 02 N.H. 351. 

Broadly speaking, a bill of discovery cannot be 
sustained against a person who is not a parly to the 
record at law. 32 It has been pointed out, however, 


N.H.—Ingram v. Boston & Maine R. 

R. f 197 A. 822, 89 N.H. 277. 

N.J.—Hague v. Warren, 59 A. 2d 440, 
142 N.J.Eq. 257—In re Kuser’s Es¬ 
tate, 26 A.2d 688, 132 N.J.Eq. 260. 
Pa.—Johnson v. Benjamin Franklin 
Hotel Co. No. 2, 49 Pa.Dist. & Co. 
505. 

Winthrop v. Yellin, Com.Pl., 58 
Montg.Co. 375, 56 York Leg.Rec. 
146—Adams v. Killen, 54 Montg.Co. 
302—Pittsburgh Courier v. W. B. 
Ziff Co., Com.PL, 89 Pittsb.Leg.J. 
635. 

Tenn.—Keys v. Keys, 98 S.W.2d 111, 
170 Tenn. 624. 

25. Conn.—Peyton v. Werhane, 11 A 
2d 800, 126 Conn. 382. 

D.C.—Preston v. Equity Sav. Bank, 
287 F. 1003, 53 App.D.C. 26. 

Iowa.—Hardenbergh v. Both, 73 N.W. 

2d 103, 247 Iowa 153. 

Miss.—Wood Naval Stores Export 
Ass*n v. Latimer, 90 So.2d 379, sug¬ 
gestion of error overruled Wood 
Naval Stores Export Ass’n v. Gulf 
Naval Stores Co., 91 So.2d 714. 

Mo.—State ex rel. Schlueter Mfg. Co. 
v. Beck, 85 S.W.2d 1026, 337 Mo. 
839. 

26. TJ.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
F.2d 605. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

D.C.—Preston v. Equity Sav. Bank, 
287 F. 1003, 53 App.D.C. 26. 

Iowa.—Hardenbergh v. Both, 73 N W 
2d 103, 247 Iowa 153. 

Mass.—Owens-Illinois Glass Co. v. 
Bresnahan, 79 N.E.2d 195, 322 Mass. 
629, 13 A.L.R.2& 653. 


Miss.—Wood Naval Stores Export 
Ass'n v. Latimer, 90 So.2d 370, sug¬ 
gestion of error overruled Wood 
Naval Stores Export Ass’n v. Gulf 
Naval Stores Co., 91 So.2d 714. 

Mo.—State ex rel. Schlueter Mfg. 
Co. v. Beck, 85 S.W.2d 1026, 337 
Mo. 839. 

N.J.—Greischel v. Greischel, 29 A.2d 
901, 133 N.J.Eq. 31. 

27. Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 190 A. 897, 
325 Pa. 427. 

27.5 Pa.—Johnson v. Benjamin 

Franklin Hotel Co. No. 2, 49 Pa. 
Dist. & Co. 505. 

28. N.Y.—Schroeppel v. Redfleld, 6 
Paige 245—Goldey v. Becker, 1 
Edw. 271. 

29. Del.—Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 

Iowa.—Hardenbergh v. Both, 73 N.W. 

2d 103, 247 Iowa 153. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 190 A. 897, 325 
Pa. 427. 

18 C.J. p 1058 note 15. 

Employee in her own right, and as 
trustee for fellow employees who had 
assigned to her as trustee all their 
rights against employer for wages 
allegedly earned, could not only main¬ 
tain action at law for such wages but 
could also in same capacity file a 
bill for discovery in aid thereof as 
against objection that bill was mul¬ 
tifarious and that there was a mis¬ 
joinder of parties. 

Pa.—Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

20 


Necessary parties 

(1) Bcnellcinrles named In n will 
wore necessary parties to a bill for 
discovery proceeding brought in aid 
of a contemplated suit, to net aside 
an order admitting will to probate. 
Tex.—Moody v. Moody Nat. I tank of 

Galveston, Clv.App., 302 M.\V.2d 

695. 

(2) Respondent's wife was a neces¬ 
sary party respondent, to MU for dis¬ 
covery alleging that realty owned by 
respondent stood In name of his wife, 
Ala,—Watkins v. Maryland Gas. Go., 

33 So.2d 346, 250 Ain. K-». 

30. Dal.—Loft, Jne., v. Guth, VH A. 
879, 21 Del.Ch. 3151. 

31. Ala.—Whitaker v. De( JrafTenreld, 
6 Ala. 303, 304, 

Nominal party 

In aid of an net ion on an open 
partnership account by the firm for 
tho use of a third party, n hill of 
discovery may ho maintained by one 
of tho partners notwithstanding ho 
is only a nominal party. 

Miss.—Minor v. Guw, 19 MIhh. 322. 

Joinder of nominal and as# plaintiff 
Is mere surplusage which does not 
defeat cause of action. 

Fla.—Fidelity & Deposit Co, of Mary¬ 
land v. Cone, for Use of ll*mrd of 
Bond Trustees of Special Hoard and 
Brldgo DJst. No, ], Wn siting ton 
County, 179 Ho. II1H5, I at Fin. MH. 

32. U.8.—Delmu v. Hillman Invest¬ 
ment Co., C.C.A.Pa., SKI F.LM 456. 

Idaho.—Idaho Galena Mining Go. v. 
Judge of District Court, 273 1*. 952, 
47 Idaho 196. 

Mass.—-Mac*I *hormm v, Boston Edison 
Co., 142 N.E.2U 758* 
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that bills of discovery are not confined strictly to 
the parties to the action at law, the rule being that 
the bill will lie against any person interested in the 
action and having possession of the evidence 
sought, 33 or, more precisely, against .a person who 
has such an interest in the common-law suit as 
makes him, in effect, a party thereto, although he is 
not named in it as a party; 34 and the mere fact that 
a person has no pecuniary interest in the litigation 
or the subject matter in aid of which the bill is 
brought does not defeat the right to maintain the 
bill against him if plaintiff is otherwise entitled 
thereto. 35 Accordingly, there is authority to the 
effect that discovery may be allowed against a third 
person in order to obtain names and addresses of 
proper parties to a suit or proceeding intended to 
be started. 35 - 5 

On the other hand, as a general rule, a bill of dis¬ 
covery cannot be maintained against one who has 
no interest in the subject matter of the action in aid 
of which discovery is sought. 36 Thus, a mere wit¬ 
ness has been held not a proper party to a bill for 
discovery; 37 but in at least one jurisdiction this 
rule does not prevail, 37 - 5 and a statute exempting a 
party from discovery of the names of his witnesses 
does not extend to third persons, 37 * 10 so that wit- 
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nesses may be required to produce nonprivileged in¬ 
formation whether or not they are parties. 37 - 15 

An agent having no such interest as has been de¬ 
scribed is not ordinarily a proper party to a bill for 
discovery; 38 but in a number of cases, deemed ei¬ 
ther to constitute exceptions to the rule, or to come 
within it but to involve a sufficient interest, it has 
been held that a bill lies against an agent to discover 
facts showing whom to sue in an action growing out 
of a transaction conducted by such agent, 39 or where 
there is any charge of fraud connected with a trans¬ 
action in which the agent participates, 40 or where 
facts peculiarly within the knowledge of the agent 
cannot be discovered from his principal because he 
is beyond the jurisdiction. 41 

It has even been held that a bill of discovery will 
lie to discover the names of prospective defendants, 
against one who is not himself liable in the contem¬ 
plated action, but who acquires knowledge of the 
facts sought while acting for or with those against 
whom liability is claimed. 42 

Infants and married women. Infants cannot be 
made parties for discovery merely, where they have 
no interest, as they never answer on their oaths. 43 


Fa..—Pension Mut. Life Ins. Co. v. 

Whiteley, 104 A. 660, 261 Pa. 310. 
18 C.J. p 1063 note 92. 

Nominal party 

A bill for discovery will lie against 
nominal plaintiff in law action. 

Miss.—-Watts v. Smith, 24 Miss. 77— 
Scott v. Hamblin, 11 Miss. 285. 

33. U.S.—Grlesa v. New York Mut. 
L. Ins. Co., Kan., 169 F. 509, 94 
C.C.A. 635, certiorari denied 30 S. 
Ct. 400, 215 U.S. 600, 54 L.Ed. 344. 

Mass.—MaoPherson v. Boston Edison 
Co., 142 N.E.2d 758. 

N.J.—-Walker v, Pennsylvania R. Co., 
36 A.2d 597, 134 N.J.Eq. 544. 

Pa.—Topper v. C. W. Good, Inc., 88 
Pa.Dist. & Co. 189, 54 Lanc.L.Rev. 
83. 

18 C.J. p 10C4 note 97. 

34. Ga.—Carter v. Jordan, 15 Ga. 76. 
N.J.—Freile v. Rudiger, 104 A. 142, 

89 N.J.Eq. 91, modified on other 
grounds 106 A. 410, 90 N.J.Eq. 248. 

35. Ga.—Coca-Cola Co. v. City of 
Atlanta, 110 S.E. 730, 152 Ga. 558, 
23 A.L.R. 1339, certiorari denied 42 
S.Ct. 585, 259 U.S. 681, 66 L.Ed. 
1074, error dismissed 43 S.Ct 166, 
260 U.S. 760, 67 L.Ed. 501. 

35.5 N.J.—Walker v. Pennsylvania 
R. Co., 36 A.2d 597, 134 N.J.Eq. 
544. 

36. U.S.—Moore v. Backus, C.C.A* 
Ill., 78 F.2d 671, 101 A.L.R. 379, 


certiorari denied 56 S.Ct. 173, 296 
U.S. 640, 80 L.Ed. 455. 

Iowa.—Corpus Juris cited in Nation¬ 
al Clay Products Co. v. District 
Court in and for Cerro Gordo 
County, 243 N.W. 727, 732, 214 Iowa 
960. 

N.J.—Walker v. Pennsylvania R. Co., 
36 A.2d 597, 134 N.J.Eq. 544—Mc¬ 
Carter v. Farmers’ Loan & Trust 
Co., 147 A. 785, 105 N.J.Eq. 322. 

Pa.—Fenerty v. Duffln, 32 A. 2d 731, 
347 Pa. 497. 

Tenn.—Harris v. Owen, 180 S.W.2d 
227, 180 Tenn. 492. 

Va.—French v. Stange Mining Co., 
114 S.B. 121, 133 Va. 602. 

18 C.J. p 1063 note 93. 

37. U.S.—Dehne v. Hillman Invest¬ 
ment Co., C.C.A.Pa., 110 F.2d 456- 
Corpus Juris cited in Whan v. 
Green Star S. S. Corporation, C.C. 
A.N.Y., 38 F.2d 68, 69. 

Iowa.—Corpus Juris cited in Nation¬ 
al Clay Products Co. v. District 
Court in and for Cerro Gordo Coun¬ 
ty, 243 N.W. 727, 732, 214 Iowa 
960. 

N.J.—McCarter v. Farmers' Loan & 
Trust Co., 147 A. 785, 105 N.J.Eq. 
322. 

Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602. 

18 C.J. p 1063 note 94. 

37.5 N.H.—Therrien v. Public Serv¬ 
ice Co., 108 A.2d 48, 99 N.H. 197. 

37.10 N.H.—Therrien v. Public Serv- 
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ice Co., supra—In re Bradley, 51 
A. 264, 71 N.H. 54. 

37.15 N.H.—Therrien v. Public Serv¬ 
ice Co., 108 A.2d 48, 99 N.H 197. 

38. Ga.—Ballin v. Ferst, 55 Ga. 546. 

39. U.S.—Brown r. Palmer, C.C.Pa., 
157 F. 797. 

Ala.—Corpus Juris Secundum cited In 
Macey v. Crum, 30 So.2d 666, 669, 
249 Ala. 249. 

18 C.J. p 1064 note 1 

40. Ark.—Gartland v. Nunn, 11 Ark. 
720. 

18 C.J. p 1064 note 3. 

41. Ga.—Ballin v. Ferst, 55 Ga. 546. 
Hawaii.—Dana v. Angel, 1 Hawaii 

347. 

18 C,J. p 1064 note 2. 

42. Tex.—Dallas Joint Stock Land 
Bank v. Rawlins, Civ.App., 129 S. 
W.2d 485. 

To discover real ownership of stock 
When bank went into liquidation, 
fiduciary relation was created be¬ 
tween liquidator and bank officers 
who had duty correctly and fully to 
advise liquidator respecting all mat¬ 
ters facilitating liquidation, and 
could be compelled to disclose the 
ownership of stock standing in the 
name of an officer as trustee. 

Fla.—Gill v. Smith, 157 So. 657, 117 
Fla. 176. 

43. N.Y .—Leggett v. Sellon, 3 Paige 
84. 
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§ 10 DISCOVERY 

It has been held that a married woman may he com¬ 
pelled to make discovery against herself. 44 

Nonresident parties . As a rule, a bill of discov¬ 
ery may lie against a nonresident party to an ac¬ 
tion at law pending in the state 45 

Joinder of defendants. Several persons who 
jointly participate in a fraud on plaintiff may be 
joined as defendants in a bill of discovery, 46 even 
though such persons have distinct interests and par¬ 
ticipate in different degrees in the fraud, provided 
the fraud consisted of one connected series of acts. 47 
Defendants in separate actions in aid of which a bill 
of discovery is brought cannot be joined in the 
bill. 48 

(2) Corporations 

fn some jurisdictions, but not in others, it is held 
that a bill of discovery cannot be maintained against a 
corporation alone; but it is generally held proper to join 
officers, agents, or even stockholders of a corporation as 
party defendants for the purpose of obtaining discovery 
from the corporation. 

On the ground that corporations cannot answer 


under oath, but only under their corporate seals, it 
has been held that a bill of discovery cannot be 
maintained against a corporation alone, 49 and that 
it is indispensable to make some proper officer or 
agent of the'corporation a defendant, if discovery 
is sought. 50 There is authority to the contrary, 
however, it being held that in the absence of a stat¬ 
ute providing otherwise a bill, or cross bill, purely 
for discovery lies against a corporation without 
joining any officer, and that the corporation must 
answer such bill, or cross bill, fully, under its seal, 
although not under oath; 51 and, where appropriate 
statutes and rules obtain, such answer may and 
must be under oath. 52 

In any event, it is proper and indeed the usual 
and long established practice to join the clerk or 
other officers or agents of the corporation as parties 
to the suit for the purpose of obtaining a discovery 
under oath from such defendants. 1 * 3 This rule is not 
confined to officers of the corporation; stockholders 
or members who arc neither officers nor agents may 


44 . N.J.—Metier v. Metier, 18 N.J. 

Ed- 270, affirmed 19 N'.J.Eq. 457. 

48. Ala.—Arnold v. Sheppard, 6 Ala. 
299. 

To ascertain, stock owned in domestic 
corporation 

A bill for discovery will not lie 
against a nonresident judgment debt¬ 
or for the purpose of ascertaining 
his stock in a Pennsylvania corpora¬ 
tion which has no residence or situs 
in the county where the bill is filed. 
Pa.—Billmyer & Small Co. v. Lang- 
don, 14 PaJDist. 212, 29 Pa.Co. 628. 

46. Miss.—Bomer v. Warren Coun¬ 
ty, 60 So. 328, 103 Miss. 343. 

18 C.J. p 1065 note 21. 

47. N.Y.—BrinkerhofE v. Brown, 6 
Johns. Ch. 139. 

18 C.J. p 1065 note 22. 

48. Ga.—McDougald v. Maddox, 17 
Ga. 52. 

Md.—Broadbent v. State, 7 Md. 416. 

49. Fla.—First Nat. Bank v. Dade- 
Broward Co., 171 So. 510, 125 Fla. 
594. 

Tenn.—American Lead Pencil Co. v. 
Musgrave Pencil Co., 91 S.W. 2 d 573, 
170 Tenn. 60—Home Indemnity Co. 
of New York v. Bogue, 79 S.W.2d 
580, 168 Tenn. 493. 

18 C.J. p 1064 note 5. 

50. Iowa.—Corpus Juris cited In Na¬ 
tional Clay Products Co. v. District 
Court in and for Cerro Gordo Coun¬ 
ty, 243 N.W. 727, 732, 214 Iowa 960. 

Tenn.—Home Indemnity Co. of New 
York v. Bogue, 79 S.W.2d 580, 168 
Tenn. 493. 

W.Va.—-McCoy v. West Virginia 
Light, Heat & Power Co., 188 S.E. 


761, 118 W.Va. 77—Hatfield v. 

Sayre, 163 S.E. 34, 111 W.Va. 514, 
82 A.L.R. 1148. 

18 C.J. p 1064 note 6. 

Requirement satisfied 
Ala.—Southern Cotton Oil Co. v. Fin¬ 
ley, 34 So.2d 4G5, 250 Ala. 350— 
Boriss Const. Co. v. Densey, 3 03 
So. 470, 212 Ala. 528. 

51. Pa. —Corpus Juris cited in Comp¬ 
ton v. International Harvester Co., 
11 Pa.Dist. & Co. 442, 443, 32 Dauph. 
Co. 45. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 
Civ.App., 133 S.W.2d 827, 830, af¬ 
firmed 137 S.W.2d 993, 135 Tex. 
25. 

18 C.J. p 1064 note 7. 

52. Pa.—Compton v. International 
Harvester Co. of America, 147 A. 
93, 297 Pa. 462. 

Compton v. International Harves¬ 
ter Co., 11 Pa.Dist. & Co. 442, 32 
Dauph.Co. 45. 

53. U.S.—Campbell v. Lago Petro¬ 
leum Corporation, D.C.N.Y., 16 F. 
Supp. 980. 

Ala. —Corpus Juris Secundum cited in 

Macey v. Crum, 30 So.2d C60, 009, 
249 Ala. 249 —Corpus Juris cited in 
Cleveland Storage Co. v. Guardian 
Trust Co., 131 So. G34, 637, 222 Ala. 
210 . 

Fla.—First Nat. Bank v. Dudo.-Brow- 
ard Co., 171 So. 510, 125 Fla. 594. 
Iowa.— Corpus Juris cited in Nation¬ 
al Clay Products Co. v. District 
Court in and for Cerro Gordo Coun¬ 
ty, 243 N.W. 727, 732, 214 Iowa 900. 
Mass.—MacPherson v. Boston Edison 
Co., 142 N.E.2d 758. 
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Mo.—Corpus Juris Secundum cited iu 

State ex rel, Kansas City Public 
Service Co. v. Cowan, 203 S.W.L'd 
407, 410. 356 Mo. 071. 

Pa.—Lee L».sh v. Lyric Theatre Co., 
28 I’n.ntMt. 2154. 

First Nat. Bank v. Bristol Iron 
& Steel On,, 12 Pn.C«,. 17«5. 31 Willy, 
N.P. 503. 

T wells V. Cost on, 1 I’lti'M.Kij.CitM. 
373. 

Vn.—Collins v. Lyon, Lie,. 21 S.E.2d 
572, LSI V«. 230, 

18 C.J. p HUM note 8. 

Former as well as present officers 

of a corporation ran be made parties 
to a suit against fin* corpora f Jon, and 
be thus compel led to /naive dbieovery 
of Diets within their knowledge, 

A la.—-Nixon v. Clear Creek Lumber 
Co., 43 So. sur», 150 A l/i. f) 02. 9 
L.K.A., N.S., 12.,;,. 

18 C.J. p 1064 note 8 J/iJ 

Corporation need not answer infer- 
rogatories, when* the bill requires 
its officers to iths* «*r. 

U.S.—French v. First Nat. Bank. H 
C.N.Y., 9 RCiim.No..,,u'<p ( 7 u, u, JS 8 , 

Fraudulent appropriation of assets 
Where corporation won inco/pur/iL 
ed, but no meetings wire held, no 
Htoek was issued, and m, Heel ton of 
ofileers or dim-tors was bold, and 
whom mimed persons deMgnnfed 
themselves manager, seerHnry and 
treasurer, president, and directors, 
ami whero they fraudulently appro 
printed assets of corporan,,u winch 
was used as a device for p, rp«<f rat foil 
u£ fraud, dlseov cry w;,m prop*)* 
against such persons ns usurpers, 
notwithstanding named persons were 
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be similarly joined for the sake of discovery. 54 
The fact that such persons may be examined as wit¬ 
nesses is no objection to this practice, such examina¬ 
tion not being deemed equivalent to a discovery by 
the corporation itself. 55 

The officers of a corporation cannot be compelled 
to answer and make discovery under oath unless 
they are joined as parties. 56 Where the bill waives 
answer under oath, it is not one for discovery, and 
the joinder of officers or stockholders cannot be sup¬ 
ported on the ground of discovery. 57 A bill for a 
discovery will lie against the members of a corpora¬ 
tion without joining the corporation where the 
members are personally liable for its debts. 58 In 
accordance with the general rule, a corporation hav¬ 
ing no interest in the subject matter of the contro¬ 
versy is not a proper party defendant to a bill of 
discovery. 59 

Municipal corporations. Discovery may be or¬ 
dered against a municipal corporation. 59 - 5 

§ 11(1). Bill or Cross Bill for Discovery 

Ordinarily a defendant seeking discovery against a 
plaintiff must do so by original or cross bill, and not by 
his answer, but the necessity for a cross bill may be dis¬ 
pensed with by an appropriate court rule. 

Ordinarily a defendant seeking discovery against 
plaintiff must do so by original or cross bill, and not 
by his answer, 60 but the necessity for a cross bill 


DISCOVERY §§ 10-11(2) 

1 may be dispensed with by an appropriate court 
rule. 61 

§ 11(2). -Time of Filing 

A bill of discovery should be filed with such diligence 
as not to delay unnecessarily the trial of the action in 
aid of which discovery is sought; and where the bill is 
for discovery and relief and the plaintiff has been guilty 
of laches, equity will not interfere. 

A bill of discovery should be filed with such dili¬ 
gence as not to delay unnecessarily the trial of the 
action in aid of which the discovery is sought; 62 
and where the bill is for discovery and relief, and 
plaintiff has been guilty of laches, equity will not 
interfere. 63 By reason of the ancillary nature of a 
bill for discovery in aid of a suit at law, the ques¬ 
tion of laches in seeking discovery ordinarily relates 
to the time between the commencement of the suit 
at law and the filing of the bill. 63 * 5 

As a general rule the bill must be filed before the 
trial at law, 64 and if it is filed thereafter it cannot 
be maintained unless the person filing it can show 
that the failure to file it before was not due to negli¬ 
gence on his part. 65 It has been held that, in the 
absence of sufficient excuse for the delay, a bill of 
discovery is not filed in time when it is filed on the 
day of trial, 66 at the time the cause is called for 
trial, 67 after the jury are sworn, 68 after verdict, 69 
or after judgment at law where the facts sought to 
be elicited are matters of legal defense. 70 


not stockholders or corporate fidu¬ 
ciaries. 

N.J.—Cohen v. Miller, 68 A.2d 421, 5 
N.J. Super. 401. 

54. Mass.—Wright v. Dame, 1 Mete. 
237. 

N.Y.—Brumly v. Westchester County 
Mfg. Soc., 1 Johns.Ch. 3G6. 

55. Va.—Roanoke St. R. Co. v. 
Hicks, 32 S.E. 205, 96 Va. 510. 

18 C.J. p 1065 note 10. 

56. N.Y.—Brumley v. Westchester 
County Mfg, Soc., 1 Johns.Ch. 366. 

18 C.J. p 1065 note 11. 

57. Ala.—Tutweiler v. Tuskaloosa, 
Coal, Iron & Land Co., 7 So. 398, 89 
Ala. 391. 

18 C.J. p 1065 note 12. 

Waiver of answer under oath gen¬ 
erally see infra § 11 d. 

58. Conn.—Middletown Bank v. 
Russ, 3 Conn. 135, 8 Am.D. 164. 

59. N.J.—McCarter v. Farmers' Loan 
& Trust Co., 147 A. 785, 105 N.J.Eq. 
322. 

59.5 Pa.—Borough of Shenandoah v. 
City of Philadelphia, 70 Pa.Dist. & 
Co. 130. 

«60. W.Va.—Eskridge v. Thomas, 91 
S.E. 7, 79 W.Va. 322, L.R.A.1918C 
769. 


61. Del.—Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 

18 C.J. p 1065 note 26. 

Interrogatories in equity suit see in¬ 
fra § 16. 

62. Miss.—Dillahunty v. Smith, 8 
Miss. 673. 

Pa.— Corpus Juris Secundum cited in 

Liegey v. Clearfield Textile Co., 27 
A.2d 545, 549, 149 Pa.Super. 433. 

18 C.J. p 1065 note 27. 

BiUs held timely 

(1) In general. 

Pa.—Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

(2) One filing hill for discovery in 
aid of defenses to libel action seven 
days after joinder of issue therein 
was not guilty of "laches” barring 
relief, although libel action was com¬ 
menced almost three years before 
filing of bill. 

N.J.—Hague v. Warren, 59 A.2d 440, 
142 N.J.Eq. 257. 

63. Md.—Magness v. Loyola Federal 
Sav. Sc Loan Ass'n, 47 A.2d 769, 
186 Md. 569. 

N.J.—Wendt v. Bergen Sav. Bank, 25 
A.2d 511, 131 N.J.Eq. 3S0, affirmed 
in part and reversed In part on oth¬ 
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er grounds 30 A.2d 31, 133 N.J.Eq. 
34. 

Pa.—Sullivan v. Sullivan, 74 Pa.Su¬ 
per. 396. 

No laches shown 

Pa.—Ebbert v. Plymouth Oil Co., 13 
A.2d 42, 338 Pa. 272. 

63-5 Pa.—Liegey v. Clearfield Tex¬ 
tile Co., 27 A.2d 545, 149 Pa.Super. 
433. 

64. N.Y.—Paterson v. Bangs, 9 
Paige 627. 

Tenn.—Thurmond v. Durham, 3 Yerg. 
99. 

65. N.C.—Alley v. Ledbetter, 16 N.C. 
449. 

Va.—Faulkner v. Harwood, 6 Rand. 
125, 27 Va. 125. 

66 . Mo.—Glasgow v. Switzer, 12 Mo. 
395. 

67. Miss.—Rule v. Taylor, 12 Miss. 
577. 

Ohio.—Swearingen v. Swearingen, 
Wright 108. 

68 . Mo.—Price v. Cannon, 3 Mo. 453. 

69. N.Y.—Duncan v. Lyon, 3 Johns. 
Ch. 351, 8 Am.D. 613. 

18 C.J. p 1066 note 34. 

70. Ala.—McCollum v. Prewitt, 37 
Ala. 573. 
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§§ 11(2)—11 (3) DISCOVERY 

A contention that a bill of discovery could not be 
maintained because prematurely brought has been 
held not sustainable as applicable to a pure bill of 
discovery. 71 

§ 11(3). -Sufficiency of Allegations 

a. In general 

b. Necessity of obtaining facts sought 

c. Knowledge of parties, materiality, and 

diligence of complainant 

a. In General 

Since the Jurisdiction of the court to entertain a bill 
for discovery must be determined from the bill itself, a 
bill seeking discovery must show, by sufficient allega¬ 
tions, the applicant's right thereto. Where the right de¬ 
pends on such factors the bill must show or allege the 
existence of a good cause of action or defense, and the 
pendency or contemplation of a suit in which the infor¬ 
mation sought may be used. 

The jurisdiction of the court to entertain a par¬ 
ticular bill seeking discovery must be determined 
from the bill itself. 72 Generally speaking, the bill 
must show applicant’s 'right to discovery or to 


equitable relief including discovery, 73 and ordinarily 
this requires a showing of necessity therefor. 7 * 
Thus, where a remedy for discovery in the action or 
suit in which the information is to be used is pro¬ 
vided by statute or rule of court, as considered in¬ 
fra § 20 et seq, a bill for discovery in equity must 
show the necessity of the separate proceeding. 74 - 6 

As a rule, the sufficiency of a bill for discovery 
and relief is to be determined by its conformity to 
the general rules governing equity pleading. 76 The 
rule that a bill need not offer to do equity where 
there is nothing on complainant’s part which should 
be done to entitle him to relief, considered generally 
in Equity § 230, applies to a bill seeking discovery 
and other relief. 76 - 5 Statutory requirements as to 
the contents of a bill of discovery in equity must 
be complied with. 76 Where the bill sets torth a 
cause of action cognizable in equity in the first in¬ 
stance, and seeks discovery only incidentally to the 
main relief sought, it need not contain all the alle¬ 
gations required to support an independent bill for 
discovery. 77 


Vt—Camp v. Ward, 3T A. 747, 69 Vt. 

286, 60 Am.R. 929. 

18 C.J. p 1066 note 35. 

71. Ill.—Brandenburg v. Buda Co., 
218 Ill.App. 542, affirmed 132 NJL 
514, 299 Ill. 133. 

72. Ala.—Watkins v. Maryland Cas. 
Co., 33 So.2d 346, 250 Ala. 84. 

Fa.—Williams v. Finlaw, Mueller & 
Co., 141 A. 47, 292 Pa. 244. 

C. I. T. Corp. v. Jackson, Com. 
FL, 31 Del.Co. 593. 

73. Ala.—Erswell v. Ford, 88 So. 429, 

205 Ala. 494. 

Md.—Ferlmutter v. Minskoff, 75 A.2d 
129, 196 Md. 99—Magness v. Loyola 
Federal Sav. & Loan Ass'n, 47 A.2d 
769, 186 Md. 569. 

R.I.—Carroll v. C. I. Hayes, Inc., 184 
A. 181, 56 R.L 105. 

Bills held sufficient 

(1) Generally. 

Fla.—First Nat, Bank v. Dade- 
Broward Co., 171 So. 510, 125 Fla. 
594. 

Ga.—Lucas v. Neidlinger, 81 S.E.2d 
825, 210 Ga. 557—Reardon v. Bland, 
58 S.E.2d 377, 206 Ga. 633. 

Ill.—Rickly v. Parlin & Orendorff Co., 

206 Ill.App. 599. 

Md,—Hill v. Pinder, 133 A. 134, 150 
Md. 397. 

(2) To show right to discovery and 
relief. 

Ala.—Berman v. Wreck-A-Pair Bldg. 
Co., 182 So. 54, 236 Ala. 301—Kil¬ 
gore v. Williams, 179 So. 181, 235 
Ala. 373—Cleveland Storage Co. v. 
Guardian Trust Co., 136 So. 731, 
223 Ala. 363. 

Fla.—Gill v. Smith, 157 So, 657, 117 
Fla. 176. 


Md.—Seeley v. Dunlop, 146 A. 271, 
157 Md. 378. 

Miss.—Taylor v. Hines, 74 So.2d 834, 
221 Miss. 759—Southern Ry. Co. in 
Mississippi v. Buckeye Cotton Oil 
Co., 89 So. 228, 126 Miss. 562. 
N.J.—Cohen v. Miller, 68 A.2d 421, 5 
N.J.Super. 451. 

Tenn.—Cox v. Farley, 15 Tenn.App. 
344. 

W.Va.—Blue v. I-Iazel-Atlas Glass 
Co., 117 S.E. 612, 93 W.Va. 717. 

(3) Bill of discovery held not in¬ 
sufficient as failing to show that de¬ 
fendants were indebted to petitioner, 
where bill alleged that defendants 
were indebted to petitioner because 
of premiums collected on bonds is¬ 
sued by them and delivered as agents 
of petitioner and that petitioner was 
entitled to accounting. 

Tex.—Clark v. Employers’ Casualty 
I Co., Civ.App., 68 S.W.2d 226. 

74. Ala.—Dorrough v. Mt Pleasant 
Fertilizer Co., 98 So. 735, 210 Ala. 
530—Erswell v. Ford, 94 So. 67, 
208 Ala. 101 —Crowson v. Cody, 93 
So. 420, 207 Ala. 476. 

Md.—Moss v. Annapolis Sav. Inst., 
8 A.2d 881, 177 Md. 135—Johnson 
v. Maryland Trust Co., 6 A.2d 383, 
176 Md. 557. 

Miss.—Henry v. Donovan, 114 So. 482, 
148 Miss. 278. 

74,5 Ga.—Lucas v. Neidlinger, 81 S. 
E. 2 d 825, 210 Ga, 657—Georgia Pow- 
Co. v. Owen, 60 S.E. 2 d 436, 207 Ga. 
17 8 , 

Mass.—MacPherson v. Boston Edison 
Co., 142N.E.2d 758. 

Ohio.—Placke v. Washburn, Com.Pl„ 
126 N.E. 2 d 610. 
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Or,—Huebnnr v. Chinn, 207 P.2d 1136, 
186 Or. 508. 

75. Md.—MuHch V. Underwood. 19 
A.2d 0H9, 170 Md. 15T* -Hill v. Fin¬ 
der, 133 A. 131, lf»0 Mil. 307, 

Pa.—C. I. T. Corp. v, J««*kson, Cunt. 
PI., 31 Del.Co. 693. 

Adversary In fiduciary relation 

In bank liquid.*! fur's unit against 
bank officers making discovery of 
facts concerning ownership of stork 
of bank, same nicety in plr.tding in 
not required ns where plaintiff seeks 
to compel discovery of adversary not 
in fiduciary relation. 

Fla.—Gill v. Smith, 167 So. «o7, 117 
Fla. 176. 

Averments on information and belief 

Allegation# by bank liquidator 
against bank officer# seeking dis¬ 
covery of facts respect Ing stock own¬ 
ership and stating belief that de¬ 
fendants Were, honofieial owners of 
stock held by trustee with purpose 
of avoiding statutory liability held 
sufficient as against contention that 
facts alleged on information and be¬ 
lief should bo alleged an farts, since 
the court should look to substance 
rather than form. 

Fla.—Gilt v. Smith, supra. 

75.5 Ala.—Martin Stamping & stove 
Co. v. Manley, 69 Kti, 2 d C?l, 265 
Ala, 112. 

76. I>a.—Reconstruction Kiwi live 

Corporation v. Uolnmis, 6 Hrh.Reg. 
5, 

77. Ala.—Kirkland v. Hub City Fi¬ 
nance Co.* 102 Ho.2d 11- Montgom¬ 
ery v. Montgomery, 74 So. 2 d 264, 
261 Ala. 416—Tuskegeo liomos C!o. 
v. Oswalt, 26 Ho. 2 d 866 , 248 Ala, $4 
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Pendency or contemplation of suit Since, as 
appears supra § 3, a pure bill of discovery lies only 
in aid of some other suit pending or about to be 
brought, a bill solely for discovery must show that 
the discovery is sought in aid of a suit either begun 
or in contemplation; 78 but it may be sufficient to 
allege that the complainant intends to file a bill to 
enforce certain asserted rights. 78 - 5 The effect of 
want of equity apart from discovery in a bill for re¬ 
lief and discovery is considered supra § 6. 

Existence of good cause of action or defense. 
A bill for discovery must contain allegations show¬ 
ing that applicant has, at least prima facie, 79 a good 
cause of action or defense in aid of which the dis¬ 
covery is sought, 80 and these allegations must be as 
definite and positive as circumstances will per¬ 
mit. 81 Where the bill is purely for discovery in aid 
of an action at law, it is not necessary to set out 
the pleadings in the law action; it is sufficient mere¬ 
ly to set out facts showing an issue to which the dis¬ 
covery sought is applicable. 82 However, if the dis¬ 
covery is sought in aid of a defense, the bill must 
show that the defense has been set up in a court of 
law. 83 If a pure bill of discovery in aid of an ac¬ 
tion at law shows that the wrong form of action 


DISCOVERY § 11(3) 

has been employed in the law forum, so that plaintiff 
is not entitled to recover therein, discovery will be 
denied. 84 

In accordance with the rule, discussed supra § 4, 
that a bill of discovery will not lie to ascertain 
against whom an action shall be brought, it has 
been held that a pleading which fails to state a cause 
of action against any particular defendant cannot 
be maintained; 84 - 5 and where the bill names as de¬ 
fendants persons against whom complainant has no 
cause of action, the bill may not be maintained as 
to such persons. 84 - 10 

Statement of facts sought . The bill must set 
forth with particularity the matters with respect to 
which discovery is sought. 85 Greater particularity 
than the circumstances of the case permit is not re¬ 
quired, 86 and uncertainty is not fatal where the dis¬ 
covery sought is of facts alleged to be entirely with¬ 
in defendant’s knowledge. 87 

b. Necessity of Obtaining Facts Sought 

The bill must show that the Information sought is 
necessary to the complainant. 

Speaking generally, the bill must allege or show 
the necessity to complainant of the facts sought to 


—Kilgore v. Williams, 179 So. 181, 
235 Ala. 373—Hale v. Cox, 173 So. 
82, 233 Ala. 573—Whaley v. Hen¬ 
derson, 148 So. 848, 227 Ala. 158— 
Cleveland Storage Co. v. Guardian 
Trust Co., 131 So. 634, 222 Ala. 210. 
W.Va.—Warren v. Boggs, 97 S.E. 589, 
83 W.Va. 89. 

78. Ga.—Lucas v. Neidlinger, 81 S. 
E.2d 825, 210 Ga. 557—Farmers 
Bank of Forsyth v. Harrison, 186 
S.E. 687, 182 Ga. 623. 

Tenn.—Keys v. Keys, 98 S.W.2d 111, 
170 Tenn. 624. 

Tex.— Corpus Juris cited in Clark v. 
Employers’ Casualty Co., Civ.App., 
68 S.W.2d 226, 228. 

18 C.J. p 1066 note 38. 

78.5 N.J.—Walker v, Pennsylvania 
R. Co., 36 A.2d 597, 134 N.J.Eq. 
544. 

79. Ill.—Brandenburg v. Buda Co., 
132 N.E. 514, 299 Ill. 133. 

Pa.—Heed v. Farmers Nat. Bank of 
Watsontown, 63 Pa.Dist. & Co. 591, 
20 Northumb.L.J. 139. 

80 . Ala.—Erswell v. Ford, 88 So. 
429, 205 Ala. 494. 

Ga.—Farmers Bank of Forsyth v. 
Harrison, 186 S.E. 687, 182 Ga. 
623. 

Ky.— Corpus Juris cited in Tiller v. 
Cincinnati Discount Co., 110 S.W.2d 
420, 422, 270 Ky. 685. 

Hiss.— Corpus Juris Secundum cited 
la Wood Naval Stores Export Ass’n , 


v. Latimer, 90 So.2d 379, 384—Davis 
v. Lowy, 72 So.2d 679, 221 Miss. 
283—City of Hattiesburg v. Cobb 
Bros. Const. Co., 163 So. 676, 174 
Miss. 20 . 

Pa.—Brown v. Good Lumber Co., 76 
Pa.Dist. & Co. 318. 

Tex.— Corpus Juris cited in Clark v. 
Employers' Casualty Co., Civ.App., 
68 S.W.2d 226, 228. 

18 C.J. p 1066 note 39. 

Allegations held sufficient 
Averments in a bill for discovery 
that complainant has instituted an 
action at law against respondent bas¬ 
ed on respondent’s negligence in fail¬ 
ing to inform complainant that cer¬ 
tain bonds held by complainant and 
authenticated by respondent were not 
valid obligations and that respond¬ 
ent actively concealed facts concern¬ 
ing validity thereof, and conspired 
and cobperated with others to con¬ 
ceal such facts, thereby being guilty 
of negligence, fraud and breach of 
trust, sufficiently indicate a good 
cause of action to support bill for 
discovery. 

Pa.—Reed v. Farmers Nat. Bank of 
Watsontown, 63 Fa.Dist & Co. 691, 
20 Northumb.Leg.J. 139. 

Showing title 

Where the main controversy in¬ 
volves title to property, the bill must 
set forth a title In complainant 
which is sufficient to support or de¬ 
feat the suit. | 


Mass.—Walker v. Locke, 5 Mass. 90, 
5 Cush. 90. 

18 C.J. p 1066 note 40. 

81. Miss.—City of Hattiesburg v, 
Cobb Bros. Const. Co., 163 So. 676, 
174 Miss. 20. 

82. Tenn.—Hinkle v. Currin, 1 
Humphr. 74. 

83. Ill.—Harris v. Galbraith, 43 Ill. 
309. 

84. XJ.S.—Atwill v. Ferrett, C.C.N. 
Y., 2 F.Cas.No.640, 2 Blatchf. 39. 

84.5 Ala.—Southern Cotton Oil Co. 
v. Finley, 34 So.2d 465, 250 Ala. 
350. 

Miss.—W. T. Rawleigh Co. v. Hester, 
200 So. 250, 190 Miss. 329. 

84.10 Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758. 

85. Miss.—Henry v. Donovan, 114 
So. 482, 148 Miss. 278. 

18 C.J. p 1069 note 65. 

Stated, account 

Where the discovery of details is 
sought in a bill to surcharge a stat¬ 
ed or settled account, each item 
must be set out in the bill, otherwise 
it will be held a fishing bill. 

Tenn.—French v. Rainey, 2 Tenn.Ch. 
640. 

86 . Ala.—Moore v. Alabama Nat. 
Bank, 23 So. 831, 120 Ala. 89. 

18 C.J. p 1069 note 66 . 

87. Ga.—Bennett v. Woolf oik, 15 Ga. 
213. 

N.J.—Watson v. Murray, 23 N.J.Eq. 
257. 
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§ 11(3) DISCOVERY 

be discovered. 88 There are a few cases to the ef¬ 
fect that a pure bill of discovery must aver that the 
matters sought to be discovered cannot be proved 
by testimony other than the oath of defendant, 89 
and that the discovery of them is indispensable as 
proof. 90 However, according to the weight of au¬ 
thority, where the bill is for discovery only, it will 
be sufficient to show that the evidence sought to be 
discovered is material and will aid the complainant s 
action or defense; 9 ^ and it is not necessary to al¬ 
lege the indispensability of the evidence sought, 
where the bill sets forth a cause primarily of equita¬ 
ble cognizance and seeks discovery only incidentally 
to the main relief. 92 

On the other hand, where the bill is for discovery 
and incidental relief, and seeks solely on the ground 


of discovery to withdraw from a court of law a 
matter of strict legal cognizance, it must allege facts 
showing that the facts as to which a discovery is 
sought are indispensable and cannot he proved other¬ 
wise than by defendant’s answer; 0 ** and the rule 
has been applied to bills seeking discovery and an 
injunction to stay further proceedings at law. 94 

c. Knowledge of Parties, Materiality, and Dili¬ 
gence of Complainant 

Generally, a bill for discovery must show that the 
Information sought is within the knowledge of the de¬ 
fendant and unknown to the complainant, that It is 
material, and that the complainant has been diligent in 
attempting to secure the information. 

The bill must show that defendant is capable of 
making discovery of the facts sought. !95 It is not 


88 . Ga.—Baity v. Gill, 89 S.E.2d 162, 
211 Ga. 822. 

Miss.— Corpus juris Secundum cited 

in Wood Naval Stores Export Ass'n 
v. Latimer, 90 So.2d 379, 384— 
Buckner v. Ferguson, 44 Miss. 677. 
Pa.—Brown v. Good Lumber Co., 76 
Pa.Dist. & Co. 318. 

Tenn.—Mann v. Bamberger, 4 Heisk. 
486. 

89. Tenn.-—Lindsley v. James, 3 
Coldw. 477—Whitesides v. Laffer- 
ty, 9 Humphr. 27. 

90. U.S.—Vaughan v. Central Pac. 
R. Co., C.C.Cal., 28 F.Cas.No.16,897, 
4 Sawy. 280. 

91. Ill.—See Rickly v. Parlin & 
Orendorff Co., 2 06 Ill.App. 699. 

Va.—Larkey v. Gardner, 64 S.E. 886, 
105 Va. 718. 

18 C.J. p 1068 note 61. 

92. Ala.—Cleveland Storage Co. v. 
Guardian Trust Co., 131 So. 634, 
222 Ala. 210. 

Va.—Larkey v. Gardner, 64 S.E. 886, 
105 Va. 718. 

W.Va.—Charleston Apartments Cor¬ 
poration v. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W.Va. 
694—Warren v. Boggs, 97 S.E. 589, 
83 W.Va. 89—Thompson v. Whita¬ 
ker Iron Co., 23 S.E. 795, 41 W.Va. 
574. 

“If the discovery . . . be in 

aid of the averments of the bill that 
show the cause to be one of equi¬ 
table jurisdiction, then the aver¬ 
ments of necessity for discovery are 
not essential.” 

Me.—Lancey v. Randlett, 13 A. 686, 
687, 80 Me. 169, 6 Am.S.R. 169. 
Necessity held shown 
In suit by stockholder seeking dis¬ 
solution of corporation and appoint¬ 
ment of receiver, allegations of mis¬ 
management and misappropriation 
showed that evidence to be obtained 
was essential to main purpose of bill. 
W.Va.—Hall v. McLuckey, 65 S.E.2d 
494, 135 W.Va. 864. 


93. Ala.—Cleveland Storage Co. v. 
Guardian Trust Co., 131 So. 634, 
222 Ala. 210. 

Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Cone, for Use of Board of 
Bond Trustees of Special Board 
and Bridge Dist. No. 1, Washington 
County, 179 So. 685, 131 Fla. 608. 
Ga.—Baity v. Gill, 89 S.E.2d 162, 211 
Ga. 822—Georgia Power Co. v. 
Owen, 60 S.E.2d 436, 207 Ga. 178— 
Arthur Tufts Co. v. De Jarnette 
Supply Co., 123 S.E. 16, 158 Ga. 85. 
W.Va.—Charleston Apartments Cor¬ 
poration v. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W.Va. 
694—Blue v. Hazel-Atlas Glass Co., 
117 S.E. 612, 93 W.Va. 717—Warren 
v. Boggs, 97 S.E. 589, S3 W.Va. 89. 
18 C.J. p 1068 note 62. 

Allegation of facts rather than con¬ 
clusions 

(1) The allegation should be mode 
by the averment of facts which show 
indispensability rather than by a 
statement of the mere conclusion of 
the pleader to this effect. 

Ala.—H. H. Hitt Lumber Co. v. Cull¬ 
man Property Co., 66 So. 720, 189 
Ala. 13. 

(2) Where the allegations are 
j mere conclusions, and are negatived 

by the particular facts alleged, the 
bill cannot give a court of equity 
jurisdiction. 

Va.—French v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602. 

(3) On the other hand, the allega¬ 
tion of indispensability in terms is 
not necessary, provided the bill sots 
forth facts from which indisponsa- 
bility clearly appears. 

W.Va.—Larch v. Si 1 man, 148 S.E. 7, 
107 W.Va. 205. 

Inability to prove case “conven¬ 
iently” is not a sufficient allegation. 
Hawaii.—Gay v. Haiku Fruit & Pack¬ 
ing Co., 29 Hawaii 702. 

94. N.Y.—Vance v. Andrews, 2 Barb. 
Ch. 370. 
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Va.—Duval v. Ross, 2 Munf. 299, If, 
Va. 290. 

IS C.J. p 1009 note 02. 

95. Ain.—Cullman Property Co. v 
H. IT. Hitt Lumber <’«>., 77 So. f»71, 
201 Ala. 150. 

Miss.—Corpus Juris Secundum citod 
in Wood Naval Stores Export. Amh’ii 
v. Lntimer. DO Bo. 3d 37!». 384. 

Tex.—White v. Nations I I'riving (’«•, 
Civ.App., 101 S.\V.2d .*»SS. 

18 C.J. p 1007 not.* 4 7. 

Necessity of actual charge 
In a bill for tin* discovery Mini 
production of deeds, it Is necessary to 
charge that the deeds ha\e come to 
or are in the hands of defendant. It 
is not enough to Strife facts <lint 
merely show it. 

N.C.—Hough v. Martin. 22 N.<\ 3YD. 

34 A in.I403. 

Officer of corporation 
Whore the bill in died against a 
corporation and some ..Hirer there¬ 
of, JL need not stale f)i<• tfeuf, of 
tho officer’s knowledge, as compbiht* 
ant is entitled to ha\e an answer 
from any officer of the corporation 
who is acquainted with Its business, 
Ala.—Nixon v. Clear (’reek Lumber 
Co., 43 Ho. 805, 150 Ala. f.02, 9 L.It, 
A.,N,8„ 1255, 

Petition by uneatltffted judgment 
creditor for dlsenvery, alleging that 
petitioner had exhausted ordinary 
legal remedies, that In* had reason 
to believe that defendant was pos¬ 
sessed of ample asset a to satisfy 
Judgment and had emit rived with ro- 
defcndnntft to cover up stub assets 
to defraud creditors, that none of 
facts were known to petitioner, de¬ 
spite diligence to ascertain them, but 
facts wore well known to defendants, 
was held sufficient as against con¬ 
tention that petition did not point 
out property owned by defendant at 
time petitioner secured Judgment 
against defendant. 

Tox.—White v. National Paving r.i„ 
Civ.App., 101 H.W.2U 088. 
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DISCOVERY § 11(3) 

sufficient to allege that there are no witnesses other the bill and exhibits affirmatively show 2 or create a 

than defendant by whom the facts can be proved; 96 reasonable inference 3 that complainant already has 

the bill must go further and allege that the facts the information he pretends to seek, or that corn- 

can be proved by him. 97 plainant has the same means of information as de- 

nr , fendant. 4 

Moreover, a bill for discovery and relief, wherein 

discovery is the only equity and the relief only inci- As a PP ears su P ra § 2 > complainant's knowledge of 
dental thereto, must show that the facts sought are the facts of which discovery is sought does not 
peculiarly within defendant's knowledge. 96 Thus, a ? ect his ri ^ t0 discovery under a pure bill in 
it must allege or show that the facts are not within a * d an act * on at * aw or under a bill containing 
complainant's knowledge, 99 or within reasonable e( 2 uit y independently of the discovery sought, 
reach of him; 1 and discovery will be denied where Materiality of facts . The bill must show that the 


96. Ill.—Primmer v. Patten, 32 Ill. 
528. 

97. Ala.—Cullman Property Co. v. 
H. H. Hitt Lumber Co., 77 So. 574, 
201 Ala. 150. 

18 C.J. p 1067 note 49. 

Defendant’s ignorance of some facts 
Where the bill shows that defend¬ 
ant obviously has knowledge of some 
of the facts of which discovery is 
sought, the fact that he is ignorant 
of other matters inquired about is 
no ground for dismissing the bill. 
N.J.—Steitz v. Old Dominion Copper 
Mining & Smelting Co., 104 A. 214, 
89 N.J.Eq. 265. 

98. Ala.—Martin Stamping & Stove 

Co. v. Manley, 69 So.2d 671, 260 Ala. 
112—Young v. Dean, 44 So.2d 12, 
253 Ala. 211—Southern Cotton Oil 
Co. v. Finley, 34 So.2d 465, 250 Ala. 
350—Tuslcegee Homes Co. v. Os¬ 
walt, 26 So.2d 865, 248 Ala. 64- 
Pate v. Bruner, 11 So.2d 356, 243 
Ala. 648, followed in Till v. Brun¬ 
er, 11 So.2d 359, 243 Ala. 651- 
Employers Ins. Co. of Alabama v. 
Rhodes, 198 So. 616, 240 Ala. 226— 
Callahan v. Auburn Production 
Credit Ass’n, 197 So. 347, 240 Ala. 
104, 129 A.L.R. 893—Cleveland 

Storage Co. v. Guardian Trust Co., 
131 So. 634, 222 Ala. 210. 

Miss.—Ringold v. Goyer Co., 144 So. 
706, 164 Miss. 261. 

Allegations held insufficient 

Allegations of bill in equity on in¬ 
formation and belief that defendant 
and his servants went on complain¬ 
ant’s land, cut and converted into 
lumber large quantities of timber 
thereon, and converted lumber to 
defendant's own use and that com¬ 
plainant had no actual and accurate 
knowledge as to when such wrongs 
were committed, number of trees or 
quantity of timber cut or quality or 
character of lumber, did not bring 
case within rule that equity will lend 
its aid in support of complainant’s 
common-law right of action, where 
he has used due diligence to procure 
evidence in support thereof, but fail¬ 
ed because essential and material 
facts are within defendant's exclu¬ 
sive keeping. 


Ala.—Pate v. Bruner, 11 So.2d 356, 
243 Ala. 648, followed in Till v. 
Bruner, 11 So.2d 359, 243 Ala. 651. 

99. Ala.—Cleveland Storage Co. v. 
Guardian Trust Co., 131 So. 634, 222 
Ala. 210. 

Hawaii.—Gay v. Haiku Fruit & Pack¬ 
ing Co., 29 Hawaii 702. 

Miss.— Corpus Juris Secundum cited 
in. Wood Naval Stores Export Ass’n 
v. Latimer, 90 So.2d 379, 384. 

Mo.— Corpus Juris cited in State ex 
rel. Schlueter Mfg. Co. v. Beck, 85 
S.W.2d 1026, 1034, 337 Mo. 839. 
Tex.—White v. National Paving Co., 
Civ.App., 101 S.W.2d 588. 

18 C.J. p 1067 note 50. 

Knowledge of assignor 
Where a person sues as assignee, 
the bill must allege that the facts 
are not within the knowledge of his 
assignor. 

N.Y.—Wilson v. Mallett, 6 N.Y.Super. 
112 . 

Dyett v. Seymour, 13 N.Y.Civ. 
Proc. 127. 

1. Miss.—City of Hattiesburg v. 
Cobb Bros. Const. Co., 163 So. 676, 
174 Miss. 20. 

Pa.—Reconstruction Finance Cor¬ 
poration v. Golamis, 6 Sch.Reg. 
5. 

Allegations held Insufficient 

Bill for discovery of data concern¬ 
ing numerous allegedly usurious 
loans made by defendant bank and 
repaid by complainant could not be 
maintained on mere allegation that 
notes were no longer in complain¬ 
ant’s possession, in absence of an al¬ 
legation that notes were lost or de¬ 
stroyed or, if lost, that they could not 
be located after diligent search. 

Miss.—Williams v. Deposit Guaranty 
Bank & Trust Co., 1 So.2d 486, 190 
Miss. 685. 

Mere assertion, of ignorance insuffi¬ 
cient 

In suit in equity mere assertion of 
ignorance is not sufficient to war¬ 
rant discovery and accounting, but 
plaintiff must show specifically how 
he came to be so long ignorant of his 
rights, and means used by respondent 
to fraudulently keep plaintiff in ig¬ 
norance. 


Pa.—Keaggy v. Lightcap, 181 A. 474, 
320 Pa. 8 . 

2 . Hawaii.—Gay v. Haiku Fruit & 
Packing Co., 29 Hawaii 702. 

Miss.—Burgin v. Smith, 141 So. 760, 
163 Miss. 797. 

W.Va.—Harr v. Shaffer, 31 S.E. 905, 
45 W.Va. 709. 

Information and belief 

( 1 ) Complainant, averring material 
facts on information and belief, al¬ 
though verifying his bill, does not 
show that complainant does not need 
discovery, and he may have a dis¬ 
covery where it appears he will be 
unable to give competent testimony 
to the facts averred. 

Ala.—Erswell v. Ford, 94 So. 67, 208 
Ala. 101. 

(2) Purpose of discovery statute 
which provides for discovery in ac¬ 
cordance with usages of courts of 
equity is to compel discovery of 
matters which are not certainly 
known to litigant, and his allegations 
respecting such matters must neces¬ 
sarily be based on information and 
belief. 

Tex.—Clark v. Employers’ Casualty 
Co., Civ.App., 68 S.W.2d 226. 

(3) Fact that allegations of bill of 
discovery were made on information 
and belief did not make bill a "fish¬ 
ing” one. 

Tex.—Clark v. Employers’ Casualty 
Co., supra. 

3. Ala.—Crowson v. Cody, 93 So. 
420, 207 Ala. 476. 

4. Md.—Johnson v. Bugle Coat, 
Apron & Linen Service, 60 A.2d 686 , 
191 Md. 268. 

Mont.—Raymond v. Blancgrass, 93 
P. 648, 36 Mont. 449, 15 L.R.A.,N.S., 
976. 

18 C.J. p 1067 note 52. 

Time for raising objection 
A bill will not be dismissed for 
want of equity in that plaintiff asks 
for something he could himself as¬ 
certain, where the question of juris¬ 
diction was not raised until the case 
had been referred and several hun¬ 
dred pages of testimony taken. 

Pa.—Kane v. Schuylkill Fire Ins. Co., 
48 A. 989, 199 Pa. 205. 
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§§ 11 (3)-11 (4) DISCOVERY 

matters of which discovery is sought are material, 5 
and state plaintiff's case in such manner that the 
court may be able to see how the matters of which 
discovery is sought are material. 6 Where it appears 
from the bill that discovery is sought on suspicion, 
surmise, or vague guesses, it will be dismissed as a 
fishing bill. 7 

Diligence in seeking information . The bill must 
show diligence on the part of complainant to se¬ 
cure the information sought. 8 Thus, it has been 
held that if a complainant wishes to protect himself 
against costs on a bill for discovery, he must first 
apply to defendant for the desired information or 
to admit the facts of which discovery is sought and 
he should set out such application in his bill. 9 
Where, however, the bill is for both relief and dis¬ 
covery, and is supported by an independent equity, 
a preliminary demand on the adverse party is not 
necessary. 10 

§ 11(4). - Waiver of Answer under Oath 

A bill which waives an answer under oath is not 
deemed a bill of discovery, and, where it Is ancillary to 
a legal action or cause of action, is demurrable; but 
where the bill contains equity apart from discovery It is 
not demurrable for waiver of answer under oath, but 1 


| requires an answer at least as a pleading, and, accord. 
I ing to some authorities, but not others, requires an an- 
swer giving discovery. 

Since an answer under oath is of the essence of 
discovery, a bill which waives answer under oath 
does not in legal contemplation seek discovery, 11 
but is a mere pleading; 12 and the answer to such 
a bill is likewise a mere pleading, and not evi¬ 
dence. 13 Accordingly, a bill for discovery only 
which waives answer under oath is demurrable, 1 * 
as is a bill for discovery and incidental relief, where 
discovery is the only ground of equity relied upon 
by complainant. 15 

Where, however, a bill setting up a cause inde¬ 
pendently cognizable in equity and praying only in¬ 
cidentally for discovery waives answer under oath, 
the bill is not demurrable for such waiver; 16 in 
such cases, defendant must still answer the bill as 
a pleading sufficiently to make an issue, 17 but there 
is a conflict of authority, due largely to differences 
in local statutes and rules, as to whether defendant 
under such a bill may be required to make discovery 
by answer not under oath. 18 Some authorities hold 
that defendant cannot be compelled to furnish an 
answer giving discovery, 19 and that his answer can- 


5. Ala.—Erswell v. Ford, 94 So. 67, 
208 Ala. 101. 

Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Cone, for Use of Board of 
Bond Trustees of Special Board 
and Bridge Dist. No. 1, Washing¬ 
ton County, 179 So. 685, 131 Fla. 
608. 

Miss.— Corpus Juris Secundum cited 
iu Wood Naval Stores Export Ass’n 
v. Latimer, 90 So.2d 379, 384. 

Mo.—Corpus Juris cited in State ex 
rel. Schlueter Mfg. Co. v. Beck, 85 
S.W.2d 1026, 1034, 337 Mo. 839. 
Tenn.— Corpus Juris cited in Keys v. 
Keys, 98 S.W.2d 111, 112, 170 Tenn. 
624. 

W.Va.—Larch v. Silman, 148 S.E. 7, 
107 W.Va. 205. 

18 C.J. p 1067 note 55. 

“The allegations of a bill for dis¬ 
covery must show that the discovery 
will be of service to the complain¬ 
ant in his lawsuit.” 

Ill.—Brandenburg v. Buda Co., 132 
N.E. 514, 516, 299 IU. 133. 
Materiality held sufficiently alleged 
W.Va.—Hall v. McLuckey, 65 S.E.2d 
494, 135 W.Va. 864. 

6. Md.—Eastern States Corp. v. Eis- 
ler, 30 A2d 867, 181 Md. 526— 
Corpus Juris Secundum cited in 
Bank v. Bank, 23 A.2d 700, 704, 180 
Md. 254. 

B.I.—Carroll v. C. I. Hayes, Inc., 184 
A. 181, 56 R.I. 105. 

Tenn.—-Keys v. Keys, 98 S.W.2d 111, 
170 Tenn. 624. 

18 C.J. p 1068 note 56. 


7. TJ.S.—Huntington v. Saunders, 
Mass., 7 S.Ct. 356, 120 U.S. 78, 80 
L.Ed. 580. 

General Film Co. v. Sampliner, 
Ohio, 232 F. 95, 146 C.C.A. 287. 
“Fishing bill” defined see supra § 1. 

8. Miss.— Corpus Juris Secundum 
cited in Wood Naval Stores Export 
Ass'n v. Latimer, 90 So.2d 379, 384 
—Williams v. Deposit Guaranty 
Bank & Trust Co., 1 So.2d 486, 190 
Miss. 685— Corpus Juris cited in 
Henry v. Donovan, 114 So. 482, 484, 
148 Miss. 278. 

Mo.— Corpus Juris cited in State ex 
rel. Schlueter Mfg. Co. v. Beck, 85 
S.W.2d 1026, 1034, 337 Mo. 839. 

18 C.J. p 1069 note 68. 

9. N.Y.—King v. Clark, 3 Paige 
76. 

18 C.J. p 1069 note 69. 

Costs generally see infra § 19. 

10. Ala.—Chrichton v. Hayles, 57 
So. 696, 176 Ala. 223. 

11. Ala.—Kilgore v. Williams, 179 
So. 181, 235 Ala. 373. 

18 C.J. p 1069 note 72. 

12. Miss.—Palmetto Fire Ins. Co. v. 
Allen, 105 So. 482, 141 Miss. 682. 

13. Miss.—Palmetto Fire Ins. Co. v. 
Allen, supra. 

18 C.J. p 1070 note 77. 

Answer as evidence see infra $ 

14. Ala,—Kilgore v. Williams, 179 
So. 181, 235 Ala. 373. 

N.J.—Board of Com'rs of Borough of 
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Vineland v. Maretti, 317 A. 483, 93 
N.J.Eq. 513. 

18 C.J. p 1069 note 73. 

15. Miss.—Davis v. Lowy, 72 So.2d 

679, 221 Miss. 283~-~<Mty of Hnitics- 
burg v. Cobb Bros, Const, Cn„ 163 
So. 676, 174 MIhh. 20- v. 

Hutchinson, 114 So. 736, 148 MIhh, 
640—Henry v. Ponovnn, 114 So. 
482, 148 MIh«, 27H -Palmetto Fire 
Ins. Co. v. Allen, IOC Ho. 482, 141 
Miss. 681. 

Waiver in bin overcome by interrog¬ 
atories 

Bill for discovery, waiving answer 
under oath, but not waiving answer 
under oath in interrogatories seek¬ 
ing discovery propounded hy com¬ 
plaint, is not fatally defective. 

Fla.—Campbell v. Knight. 109 So. 677. 
92 Fla. 246. 

16. Ala.—Kilgore v. William*, 179 
So. 181, 335 Ala. 373. 

Miss,—Maley v. Wunderlich, 146 So. 
438, 166 Miss. 415 Palmetto Firo 
Ins, Co, V. Alien, 1 u«» So. 482, 141 
Miss. 682, 

17. Tenn.-—Payne v. Berry, 3 Tenn* 
Ch. 154. 

18. Va.—Johnson v. Mundy, 97 S.E. 
564, 123 Vo, 730. 

IS C.J. p 1070 n«t« 80. 

19. Neb,—Corpus Juris quoted iu 
Marshall v. Kowe, 254 N.W. 480, 
485, 120 Neb. 817, 

Va.—Johnstm v. Mundy, 97 BA 664, 
123 Va. 730. 

18 C.J. p 1009 note 75. 
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not be excepted to for insufficiency as to any dis¬ 
covery afforded. 20 

Other authorities hold that where a case is made 
for relief and incidental discovery, a discovery will 
be compelled, even though answer under oath is 
waived; 21 and in this connection is reiterated the 
familiar rule that where a defendant submits to 
answer he must answer fully, 22 with the corollary 
that the answer may be excepted to for insufficiency, 
notwithstanding waiver of answer under oath. 23 

§ 11(5). - Prayer 

A bill purely for discovery should pray only for proc¬ 
ess to compel the defendant to appear and answer; it 
should not pray for relief, except such incidental relief 
as a stay of proceedings at law pending the discovery. 

A bill purely for discovery should pray only for 
process of subpoena to compel defendant to appear 
and answer the bill, 24 and cannot properly pray for 
relief, 25 since, as appears supra § 1, a bill which 
prays for equitable relief apart from discovery is 
not a technical bill for discovery. It may, how¬ 
ever, pray for such relief as is merely incidental to 
the discovery sought, 26 as, for example, a stay of 
proceedings at law until the discovery is made. 27 

Whether a bill prays relief is a matter of con- 


DISCOVERY §§ 11 (4)—11 (6) 

struction. 28 If any relief whatever is prayed 
against a party joined only for discovery, it is a 
bill for relief against him, and he may answer mak¬ 
ing a full defense to it as such. 29 A bill cannot be 
sustained as one for discovery if it does not pray for 
discovery. 30 

The propriety of a prayer for discovery in a bill 
for other relief which is primarily equitable is con¬ 
sidered in Equity § 241. 

§ 11(6). - Verification 

In the absence of a statute or rule providing other¬ 
wise, no verification is required of a bill seeking discovery, 
except in the case of a bill for discovery and relief where 
the equity of the bill rests solely on discovery. 

Under some statutes or court rules, bills of dis¬ 
covery must be verified ; 31 but such requirement has 
no application to the ordinary bill for discovery and 
relief. 32 In the absence of such a statute or rule, 
no verification is required of a pure bill of dis¬ 
covery, 33 nor of a bill seeking discovery only in¬ 
cidentally to relief in a matter primarily of equita¬ 
ble cognizance; 34 but verification is generally re¬ 
quired of a bill for discovery and relief where the 
equity of the bill rests solely upon discovery, 35 or 
where the bill is to be used in support of an appli- 


20. Va.—Johnson v. Mundy, supra. 
18 C.J. p 1070 note 78. 

21. Ill.—De Grasse v. H. W. Gossard 
Co., 152 Ill.App. 58. 

N.J.—Board of Com’rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513. 

18 C.J. p 1070 note 79. 

Effect of unsworn answers 

“Of course discovery in an un¬ 
sworn answer is not available col¬ 
laterally, but as an admission in a 
pleading it may be useful to a com¬ 
plainant in a pending cause, and 
there is no sound reason for denying 
the right to demand it.” 

N.J.—Manley v. Mickle, 37 A. 738, 55 
N.J.Eq. 663, 567. 

22. U.S.—Continental Nat. Bank v. 
Heilman, C.C.Ind., 66 F. 184. 

Answer generally see infra § 12 b. 

23. N.J.—Heed v. Cumberland Mu¬ 
tual Fire Ins. Co., 36 N.J.Eq. 393. 

18 C.J. p 1070 note 82. 

24. N.Y.—McIntyre v. Union Col¬ 
lege, 6 Paige 239. 

25. W.Va.—Eskridge v. Thomas, 91 
S.E. 7, 79 W.Va. 322, L.R.A.1918C 
769. 

18 C.J. p 1070 note 85. 

26 . Ala.— Corpus Juris Secundum 
cited in Watkins v. Maryland Cas. 
Co., 33 So.2d 346, 348, 250 Ala. 84. 

Miss.—Kearny v. Jeffries, 48 Miss. 
343. 


27. Or.—State v. Security Sav. Co., 
43 P. 162, 28 Or. 410. 

18 C.J. p 1070 note 87. 

28. N.Y.—Schroeppel v. Redfleld, 5 
Paige 245. 

18 C.J. p 1070 note 88. 

29. N.Y.—McIntyre v. Union Col¬ 
lege, 6 Paige 239. 

30. Ala.—Dorrough v. Mt. Pleasant 
Fertilizer Co., 98 So. 735, 210 Ala. 
530. 

Fla.—Welborn v. Pierce, 78 So. 929, 
75 Fla. 667. 

Mass.—Chamberlain v. James, 200 
N.E. 361, 294 Mass. 1. 

Or.—Huebener v. Chinn, 207 P.2d 
1136, 186 Or. 508. 

31. Ala.—Burke v. Morris, 25 So. 
759, 121 Ala. 126. 

18 C.J. p 1070 note 91. 

32. Ala.—Shelton v. Timmons, 66 So. 
9, 189 Ala. 289. 

18 C.J. p 1070 note 92. 

33. Fla.—Campbell v. Knight, 109 
So. 677, 92 Fla. 246, 

18 C.J. p 1070 note 93. 

34. Ala.—McKinstry v. Thomas, 64 
So.2d 808, 258 Ala. 690—Hale v. 
Cox, 173 So. 82, 233 Ala. 573—Cleve¬ 
land Storage Co. v. Guardian Trust 
Co., 131 So. 634, 222 Ala. 210—Sugar 
Factories Const. Co. v. Fies, 105 
So. 590, 213 Ala. 556—Hall v. Mc- 
Kellar, 46 So. 460, 155 Ala. 508. 

Fla.—Campbell v. Knight, 109 So. 
577, 92 Fla. 246. 
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Md.—Hill v. Pinder, 133 A. 134, 150- 
Md. 397. 

18 C.J. p 1070 note 94. 

35. Ala.—McKinstry v. Thomas, 64 
So.2d 808, 258 Ala. 690—Southern 
Cotton Oil Co. v. Finley, 34 So.2d 
465, 250 Ala. 350—Hale v. Cox, 173 
So. 82, 233 Ala. 573—Sugar Fac¬ 
tories Const. Co. v. Fies, 105 So. 
590, 213 Ala. 556. 

18 C.J. p 1070 note 96. 

Verification on information and be¬ 
lief 

Bill for discovery in aid of leg'll 
claim held demurrable where veri¬ 
fied by affidavit on information and 
belief. 

Ala.—Cleveland Storage Co. v. Guard¬ 
ian Trust Co., 131 So. 634, 222 Ala.. 
210 . 

Recovery on lost, destroyed, or sup¬ 
pressed instrument 

Where resort is had to a court of 
equity instead of a court of law, on 
the ground that the writings on 
which the action is founded have 
been lost, destroyed, or suppressed, 
it is necessary to annex to the bllE 
an affidavit that such instruments are 
not in the custody or power of com¬ 
plainant, and that he does not know 
where they are, unless in the hands, 
of defendant. 

Mass.—Campbell v. Sheldon, 13 Pick* 

8 . 

S.C.—McElwee v. Sutton, 10 S,C.Eq. 
32. 

18 C.J. p 1070 note 96 faj. 
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cation for interlocutory relief, as where a stay of 
proceedings pending discovery is sought. 36 

§ 11(7). -Amendment 

A bill for discovery and relief may be amended by 
striking the prayer for relief, or, at any time before an¬ 
swer is filed, by waiving discovery. The court may per¬ 
mit a mere clerical error to be corrected instanter unless 
the defendant has been misled thereby. 

A bill for discovery and relief may be amend¬ 
ed by striking the prayer for relief. 37 Under some 
statutes, discovery may be waived by amendment 
at any time before answer is filed, 38 but not after. 39 
Where an injunction is dissolved on the coming in 
of answers, the bill cannot be amended or a sup¬ 
plemental bill filed. 40 "Where there is a mere cleri¬ 
cal mistake in a bill, the court will permit it to be 
corrected instanter unless defendant is misled by 
it 41 

§ 11(8). -Multifariousness 

A bill for discovery must not be multifarious. 

Separate suits at law cannot be embraced in the 
same bill for discovery of evidence. 42 

| 12. Plea or Answer 

a. Plea 

b. Answer 

a. Plea 

According to the more modern rule, certain affirma¬ 
tive defenses to the action in aid of which discovery is 
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sought may be interposed by way of plea to the bill of 
discovery. 

Where an objection to the discovery sought does 
not appear on the face of the bill, it must be taken 
by plea or answer. 43 According to some of the 
earlier decisions it was not permissible to plead in 
bar to a bill of discovery matter which would be a 
good plea to the action at law; 44 and this view has 
been justified as the rational conclusion from the 
principle that the right of discovery should depend 
only on the existence of an issue to which defend¬ 
ant’s testimony would be relevant, and that tile ex¬ 
istence of such an issue should be tested solely by 
demurrer to the bill. 45 

Later decisions, however, establish a rule to the 
contrary, 46 Nevertheless, because the prevailing 
rule came into being through what has been termed 
"a fortunate disregard of principle,” it cannot be 
extended so as to permit any good defense to the law 
action to be pleaded as a bar to discovery, hut is 
confined with the most narrow and technical rigid¬ 
ity to certain affirmative defenses heretofore recog¬ 
nized by the precedents; 47 and for the most part 
these include defenses going to the jurisdiction, 48 
to the statute of limitations, 49 to plaintiffs title, 50 
and to the defense of purchaser for value. 51 

If the plea to a bill for discovery and relief is 
falsified by the proofs, complainant is permitted to 
examine defendant so as to obtain the desired dis¬ 
covery. 52 


36. Ind.—Owsley v. Barbour, 4 Ind. 
584. 

18 C.J. p 1071 note 98. 

37. Me.—Lancy v. Randlett, 13 A. 
686, 80 Me. 169, 6 Am.S.R. 169. 

Bill insufficient for want of equity 
Where plaintiffs ask to be confirm¬ 
ed in their title to land, clouded by 
the loss of their title deed prior to 
its record, and the bill is insufficient 
for want of equity, in that it fails 
to allege that the loss was not oc¬ 
casioned by plaintiff's fault or that 
respondents were responsible there¬ 
for, the bill may be amended on such 
terms as the court may th ink just. 
Me.—Lancy v. Randlett, supra. 

.38. Ga.—Merchants* & Planters’ 

Nat. Bank v. Masonic Hail, 65 Ga. 
603. 

Miss.*—Creegan v. Hyman, 46 So. 952, 
93 Miss. 481. 

B9.. Ga.—Allen v. Woodson, 50 Ga. 
63. 

Miss.—Creegan v. Hyman, 46 So. 952, 
93 Miss. 481. 

40 - JU.—-Tates v. Monroe, 13 Ill. 212. 


41. N.J.—Howell v. Ashmore, 9 N. 
J.Eq. 82, 57 Am.D. 371. 

Pa.—C. I. T. Corp. v. Jackson, Cum. 
PI., 31 Del.Co. 593. 

42. Ga.—McDougald v. Maddox, 17 
Ga. 52. 

43. Ala.—Watkins v. Maryland Cas. 
Co., 33 So.2d 346, 250 Ala. 84. 

Va.—Northwestern Bank v. Nelson, 1 
Gratt. 108, 42 Va. 108. 

44. N.Y.—Sperry v. Miller, 2 Barb. 
Ch. 632. 

18 C.J. p 1073 note 54. 

Complainant’s lack of interest 
On a bill for discovery in aid of an 
action of assumpsit on a note execut¬ 
ed by defendant in consideration of 
the conveyance of an equity in land, 
a plea setting forth the subsequent 
assignment by complainant of his 
interest in the note, while proper to 
be made in the action at law, was a 
nullity with respect to the bill for 
discovery. 

Miss.—Green v. McCarroll, 24 Miss. 
427. 

45. U.S.—Pressed Steel Car Co. v. 
Union Pac. R. Co., D.C.N.Y., 241 F. 


43. Mash.—C lin pin v. Coleman, H 
Pick. 331. 

Tonn.—Hopkins v. Callo way, 7 

Coldw. 37. 

18 C.J. p 1073 note 55, 

47. TJ.S.—Pressed Sfoi*l Car Co. v. 
Union Pile. it. Co., Iu\N.Y. t l! 11 |«\ 
964. 

ClnsNl/Ioation of grounds generally 
see 18 C.J. p 1073 notes 4« f»3. 

48. U.S.—Pressed Steel Cor Co. v. 
Union Pac. Jt. Oo 1( supra. 

49. U.S.-—On in pi o*U v. l,ugu ivt fo¬ 
lium Corporation, luw.y., i*) j»\ 
Supp. 875. 

Pressed Steel Car Co. v\ Union 
Pac. K. Co., IM'.N.Y, Ml K. {HI4. 
Mass.—Chapin v. Column, It piek. 
331. 

60, U.S, — Pressed Steel Cur v. 
Union Pac. Jt. Co., luvN.v., lM! 
F. 964. 

51. U.S. — Pressed Sfe»*l Car Co, V. 
Union Pac. it. o»„ supra. 

52. N.Y.—Souaser v. In* M«yer, 2 
Paige 574— Dows y. AJeMMmeJ, 2 
Paige 345. 
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DISCOVERY § 12 


b. Answer 

If a defendant under a bill of discovery submits to 
answer he must ordinarily answer fully, except in so far 
as he is entitled to and does resist the right of discovery 
generally or as to particular matters by way of demurrer 
or plea; the answer must be positive, direct, and re¬ 
sponsive. 

In accord with the general rule of equity pleading, 
stated in Equity § 338, if defendant under a bill of 
discovery submits to answer, he must ordinarily 
answer fully, 53 except in so far as he resists the 
right of discovery generally or as to particular mat¬ 
ters by way of demurrer 54 or plea; 55 but there is 
authority apparently recognizing a right in defend¬ 
ant to answer less than fully where he sets forth 
in his answer facts which, if true, would be a clear 
and irresistible bar to further discovery. 56 

Other exceptions, too, have been recognized to the 
rule that if defendant answers he must answer ful¬ 
ly. 57 Thus, irrelevant inquiries need not be an¬ 
swered, 58 but a full discovery cannot be defeated by 
denying that the evidence will be of assistance to 
complainant, 59 unless such fact can be clearly 
seen. 60 

If defendant does not answer as fully as required, 
complainant may have an order that he answer 
further. 61 

An answer is not sufficient which merely denies 
the principal fact on which plaintiff’s ultimate right 


to recover is based and declines to answer matters 
which would tend to prove that fact. 62 When 
a defendant cannot answer from knowledge, he must 
nevertheless answer as to his information and be¬ 
lief, and a mere denial of knowledge is insuffi¬ 
cient; 63 but if he has neither knowledge nor in¬ 
formation sufficient to form a belief, he is not re¬ 
quired to state his belief, 64 and a denial of such 
knowledge or information is sufficient. 65 

The discovery given should be as of the time of 
the filing of the bill. 66 

Positiveness and responsiveness . The answer 
must be positive and direct; 67 and an admission or 
denial by implication is not sufficient. 68 It must also- 
be responsive 69 and not evasive. 70 

In answering the bill respondent has a right to- 
state all the circumstances connected with the mat¬ 
ter about which the discovery is sought, including 
that which makes for, as well as that which makes 
against, him. 71 He is entitled to explain the entire 
transaction 72 and cannot be confined to giving dis¬ 
covery of an isolated fact. 73 He may set up new 
and distinct facts in avoidance of what is admitted 
to be true. 74 Nothing contained in the answer to* 
a bill for discovery in aid of a defense at law can be 
deemed impertinent, which tends to disprove the ex¬ 
istence of the alleged defense at law. 75 


53. Pa.—Lesser v. Henry, 50 Pa.Su¬ 
per. 440. 

Caiarelli v. Peoples Natural Gas 
Co., Com.Pl., 101 Pittsb.Leg.J. 41. 
18 C.J. p 1074 note 67. 

54. N.Y.—Waring v. Suydam, 4 
Edw. 426. 

N.C.—Weisman v. Heron Mining Co., 
57 N.C. 112. 

55. Md.—Salmon v. Claggett, 3 
Bland 125. 

N.Y.—Waring v. Suydam, 4 Edw. 426. 

56. N.Y.—New York M. E. Church 
v. Jaques, 1 Johns.Ch. 65. 

Answer as plea 

A partial answer setting forth 
facts showing that complainant is 
not entitled to either discovery or re¬ 
lief is not exceptionable, although it 
should not be received and treated 
as a pica. 

Ala.—Bentley v. Cleaveland, 22 Ala. 
814. 

57. N.Y.—Phillips v. Prevost, 4 
Johns.Ch. 205. 

Pa.—Perry v. Kinley, 1 Phila. 505. 

IS C.J. p 1074 note 79. 

Effect of waiver of answer under 
oath see supra § 11(4). 

58. Pa.—Benkert v. Benkert, 12 
Phila. 295. 

18 C.J. p 1075 note 81. 


59. Del.—Martin v. Martin Co., 88 
A. 612, 102 A. 373, 10 Del.Ch. 211. 

18 C.J. p 1075 note 82. 

60. U.S.—Anderson v. Kissam, C.C. 
N.Y., 28 F. 900. 

61. Md.—Hill v. Pinder, 133 A. 134, 
150 Md. 397. 

Pa.—Caiarelli v. Peoples Natural Gas 
Co., Com.Pl., 101 Pittsb.Leg.J. 41. 
Further testimony orally 

Taking oral testimony instead of 
compelling discovery by further an¬ 
swer under oath, after filing of in¬ 
sufficient answers to bill for dis¬ 
covery and general relief, held not 
prejudicial to defendants. 

Md.—Hill v. Pinder, 133 A. 134, 150 
Md. 397. 

62. Pa.—Compton v. International 
Harvester Co. of America, 147 A. 
93, 297 Pa. 462. 

Liegey v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

18 C.J. p 1074 note 68 . 

63. Pa.—Painter v. Harding, 3 
Phila. 144. 

18 C.J. p 1075 note 80. 

64. U.S.—-Victor G. Bloede Co. v. 
Carter, C.C.N.Y., 148 F. 127. 

N.Y.—Robinson v. Woodgate, 3 Edw. 
422. 


65. Pa.—Painter v. Harding, 3 Phila. 
144. 

18 C.J. p 1075 note 80. 

66. N.Y.—Trotter v. Bunce, 1 Edw. 
573. 

67. Md.—Hill v. Pinder, 133 A. 134, 
150 Md. 397. 

Mass.—New England Bank v. Lewis, 
8 Pick. 113. 

68. Pa.—Benkert v. Benkert, 12* 
Phila. 295. 

69. Pa.—Kann v. Kann, 86 Pittsb.. 
Leg.J. 1. 

18 C.J. p 1075 note 91. 

7a Md.—Hill v. Pinder, 133 A. 134',. 

150 Md. 397. 

18 C.J. p 1075 note 91. 

71. Md.—Turner v. Knell, 24 Md: 
55. 

18 C.J. p 1075 note 92. 

72. Ga.—Moody v. Metcalf, 51 Ga.. 
128. 

Tenn.—Union Bank v. Chaffin, 147 S; 
W.2d 414, 24 Tenn.App. 528. 

73. N.Y.— Jewett v. Belden, 11 Paige- 
618. 

74. Ala.—Saltmarsh v. Bower, 22: 
Ala. 221. 

18 C.J. p 1075 note 95. 

75. N.Y.—Jewett v. Belden, 11 Paig.e- 
618. 
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§§ 12-14 DISCOVERY 

J Exceptions to answer, Wliere the answer is in¬ 
sufficient, exceptions should he filed thereto, 76 and 
it is not proper to demur. 77 The foundation for 
exceptions to an answer for insufficiency consists of 
sufficient allegations in the bill and proper interroga¬ 
tories based thereon. 76 An exception for imperti¬ 
nence which covers more than should be expunged 
makes the whole exception nugatory. 79 For the 
purpose of exceptions to an answer a denial in the 
answer is assumed to be true. 80 

Waiver of defects. Any objection to the suffi¬ 
ciency of the answer is waived by an offer of the 
answer in evidence. 81 

Amendment It is proper to allow amendment of 
an answer after complainant has been allowed to 
amend the bill so as to include a prayer for relief. 82 

§ 13. -Failure to Answer 

On a failure to answer, the bill will ordinarily be 
taken as confessed; but it will not be taken as con¬ 
fessed where ft is answered insufficiently, unless defend¬ 
ant refuses to answer further after exceptions to the 
answer are sustained. 

On a failure to answer, the bill will be taken as 
confessed, 83 as though it had been answered and 
every fact charged therein to exist had been express¬ 
ly admitted. 84 It has been held that where a bill 
is taken as confessed for failure to answer, even 
those allegations which the defendant could not be 
compelled to answer are taken as confessed. 85 
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However, where the party answers, the bill will not 
be taken as confessed because the answer is not 
sufficient; 86 but, if exceptions taken to the answer 
are sustained, and the party thereupon declines to 
answer further, the bill will then be taken as con¬ 
fessed. 87 Where defendant fails to answer as to a 
date and no proof as to the date is made, the date 
must be presumed to be the one most favorable to 
plaintiff. 88 

Excuse for failure to ansn’cr . Where defendant 
has in his power the means of acquiring the in¬ 
formation necessary to enable him to make the 
discovery called for in an answer, the fact that he 
cannot acquire such information without great trou¬ 
ble on his part has been held not sufficient excuse 
for failure to answer, 89 but it has also been held 
that a defendant is not required to put himself to 
the trouble of gathering information for the purpose 
of answering. 90 

§ 14. - Answer as Evidence 

a. In general 

b. Conclusiveness 

a. In General 

The answer is treated as evidence. In so far as It 
is responsive it should be used as an entirety, and the 
defendant has the right to offer such parts of the answer 
relating to an Issue as complainant falls to offer. 

The answer to a bill for discovery is treated as 
evidence. 91 In the case of a pure bill in aid of an 


76. Ala.—Bentley v. Cleaveland, 22 
Ala. 814. 

Mo.—Roussin v. St. Louis Perpetual 
Ins. Co., 15 Mo. 244. 

Pa.—Pittsburgh Courier v. W. B. 
Ziff Co., Com.Pl., 89 Pittsb.Leg.J. 
€35. 

18 C.J. p 1076 note 97. 

77. U.S.—Chicago, St. L, & K. O. R. 
Co. v. Macomb, C.C.N.Y., 2 F. 18. 

78. U.S.—U. S. v. McLaughlin, C.C. 
Cal., 24 F. 823. 

Voluntary discovery 
Where a statute provides that no 
discovery by officer or agent of a 
corporation shall be compelled unless 
by special order of the court, a vol¬ 
untary answer on his part to a bill 
of discovery is not subject to excep¬ 
tion because it fails to make the dis¬ 
closures sought. 

Mich.—McCreery v. Cobb, 53 N.W. 
613, 93 Mich. 463. 

79. ET.Y.—Waring v. Suydam, 4 Edw. 
426—Desplaces v. Goris, l Edw. 
350. 

80. R.I.—Gorman v. Banigan, 46 A. 
38, 22 R.I. 22. 

81. Mo.—Roussin v. St. Louis Per¬ 
petual Ins. Co., 15 Mo. 244. 


82. U.S.—Perkins v. Hendryx, C.C. 
Mass., 31 F. 522. 

83. Ky.—Semple v. Murphy, 8 B. 
Mon. 271. 

Pa.—Black v, Hoffman, 164 A. 518, 
309 Pa. 423. 

18 C.J. p 1076 note 6. 

However, in a decision holding that 
waiver of answer under oath renders 
an independent bill for discovery de¬ 
murrable, since it is the oath that 
makes the discovery evidence as dis¬ 
tinguished from a mere pleading, it 
was said that “in the absence of stat¬ 
ute providing otherwise, a bill of dis¬ 
covery cannot be taken pro confesso." 
Miss.—Palmetto Fire Ins. Co. v. Al¬ 
len, 105 So. 482, 483, 141 Miss. 681, 
suggestion of error overruled 105 
So. 769, 141 Miss, 681. 

84. Mo.—Nancy v. Trammel, 3 Mo. 
306. 

85. Ky.—Atterbury v. Knox, 8 Dana 
282. 

18 C.J. p 1076 note 9. 

88, Mo.—Roussin v. St. Louis Per¬ 
petual Ins. Co., 15 Mo. 244. 

Failure to answer defendant’s inter¬ 
rogatories 

Under a statute permitting defend-1 
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ant in an equity milt to file Inter* 
rogntorloH which complainant must 
answer within a specific'*! tinwi or 
have hi« hill dismissed, complain- 
ant's bill wJU not he dismissed ho* 
cause of his failure to answer Nome 
of defendant's inferroguf orie« to 
which ha excepted «t the time of 
answering the others, although the 
better praetiee is to except, before 
the time fixed for answering. 

Win.—Bnnnell v. Shepard, 2 Win. f»03. 

87. Inch—’Tomlinson v. Lind ley, 2 
Iml. 569. 

88. Miss. -Turpiey v. Wilson, 33 
Miss, 467. 

8D. <Jn.~~f!reen y. ('firry, 12 Oil C01 
—Hmll V. Slake, tin. 4 19. 

90. N.J.—Uuehnrueh v. Hurt Jett, 87 
A. 70, 81 N.J.Kq. 253. 

91, N.M.- - Corpus Juris oitsd In 
Lopea v. Lopes, U(M V. 75, 76, 27 
N.M. 621. 

18 O.J. p 1076 note 18. 

Hot mere pleading 1 
In an equity suit for discovery In 
aid of law action, when* defendant's 
answer is responsivo to the bill, with 
which no interrogatories worn Hind* 
plaintiff cannot, by filing reply to 
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action at law, the legality of such evidence must he 
determined by the court of law in which the case is 
pending. 92 It is optional with the party filing the 
bill whether he will use the answer as evidence, 93 
and it cannot be used as evidence by the party mak¬ 
ing it, unless it is first offered in evidence by the op¬ 
posite party. 94 It must be used as an entirety, un¬ 
less part is expunged for impertinence, 95 or unless 
some of it is not responsive. 96 Where a part of an 
answer is offered, the party answering may read the 
other parts 97 relating to the same issue. 98 

Responsive answers are evidence for as well as 
against defendant; 99 on the other hand, matter con¬ 
tained in the answer which is not responsive is not 
evidence for him, but must be otherwise proved. 1 
According to some authorities where the bill is for 
discovery alone, the answer will be evidence for 
defendant, although it contains matters in avoidance 
of complainant’s claim, 2 but according to others mat¬ 
ters in avoidance in an answer will not be available 
for defendant, unless proved. 3 The bill may be read 
as introductory to the answer, 4 if necessary to an 
understanding of it. 5 


!b. Conclusiveness 

Ordinarily, the answer Is not conclusive, some author¬ 
ities holding that the answer is entitled to no greater 
consideration than the answers of a party's own witness¬ 
es on the stand, and others holding that it must be taken 
as true unless contradicted by at least two witnesses or 
by one with pregnant circumstances. 

It has been held that complainant in a bill for dis¬ 
covery by calling for an answer agrees to abide by 
it as well where it turns out to be unfavorable as 
where it makes for him, 6 and that, at least under 
some circumstances, such answer may be conclu¬ 
sive, 7 as where the bill seeks to invoke the jurisdic¬ 
tion of equity for discovery and relief solely on the 
ground of the need for discovery, in which case 
complainant by contradicting the answer by means 
of other evidence would falsify his allegation of 
the necessity for discovery and prove himself out 
of court. 8 

Ordinarily, however, an answer to a bill of dis¬ 
covery in aid of a suit at law is not conclusive, 9 
especially as to matters in avoidance. 10 According 
to some authorities, the answer is entitled to no 
greater consideration than the answers of the par¬ 
ty’s own witnesses on the stand and may be contro¬ 
verted in the same way, 11 but according to others, 


the answer, treat it as a verified 
pleading-, and has no right, on the 
trial of the consolidated law and 
equity cases, to cross-examine the 
defendants on their answers. 

N.M.—Lopez v. Lopez, 204 P. 75, 27 
N.M. 621. 

Abolition of distinctions between law 
and equity 

(1) Where all distinctions between 
actions at law and suits in equity 
are abolished, and provision is made 
for compulsory disclosure in all cas¬ 
es, the pleadings no longer involve 
discovery, and an answer, even 
though verified, is not evidence. 

Neb.—Marshal 1 v. Rowe, 254 N.W. 
4S0, 126 Neb. 817. 

(2) Effect of statutes on right of 
discovery generally see supra § 7. 

92. U.S.—Cassatt v. Mitchell Coal & 
Coke Co., Pa., 150 F. 32, 81 C.C.A. 
80, 10 L.R.A..N.S., 99. 

18 C.J. p 1076 note 19. 

93. Ala.—Saltmarsh v. Bower, 22 
Ala. 221. 

Fa.—'Winthrop v. Yeliin, Com.Pl., 58 
Montg.Co. 375, 56 York Leg.Rec. 
146. 

18 C.J. p 1076 note 20. 

94. N.H.—Kidder v. Barr, 35 N.H. 
235. 

18 C.J. p 1076 note 21. 

95. Ky.—Glascock v. Hays, 4 Dana 
58. 

18 C.J. p 1076 note 22. 

96. Miss.—Massingill v. Carraway, 
21 Miss. 324. 

27 C.J.S.-^ 


97. Ind.—McNutt v. Dare, 8 Blackf. 
35. 

N.Y.—Lawrence v. Ocean Ins. Co., 11 
Johns. 245 note. 

18 C.J. p 1076 note 24. 

98. Mass.—Freeman v. United Fruit 
Co., Ill N.E. 789, 223 Mass. 300. 

99. W.Va.—Kronjaeger v. Travelers 
Ins. Co., 22 S.E.2d 689, 124 W.Va. 
730—Woodyard v. Sayre, 111 S.E. 
313, 90 W.Va. 547. 

18 C.J. p 1076 note 26. 

The reason for the rule is that 
where complainant calls on respond¬ 
ent for an answer, he thereby ad¬ 
mits the answer to be evidence. 
U.S.—Gillman v. Libbey, C.C.Me., 10 
F.Cas.No.5,445, 4 Cliff. 447. 

The rule includes not only what 
is responsive to the call in the bill, 
but also what is necessarily connect¬ 
ed with the responsive matter or ex¬ 
planatory of it. 

Ga.—Shiels v. Stark, 14 Ga. 429. 
What is responsive answer 
Where defendant is interrogated as 
to a certain arrangement and wheth¬ 
er it was written or oral, and the 
answer sets out a paper as the ar¬ 
rangement, it is responsive and must 
be taken as true until disproved. 
Md.—Glenn v. Grover, 3 Md. 212. 

N.J.—Reed v. Cumberland Mutual 
Fire Ins. Co., 36 N.J.Eq. 146, 

1 . W.Va.—Woodyard v. Sayre, 111 

S.E, 313, 90 W.Va. 547. 

18 C.J. p 1077 note 27. 
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'2. Ala.—Saltmarsh v. Bower, 22 Ala. 
221 

18 C.J. p 1077 note 28. 

3. Conn.—Marion v. Faxon, 20 Conn. 
486. 

N.Y.—Atwater v. Fowler, 1 Edw. 417. 

4. Ill.—Grimes v. Hilliary, 51 Ill. 
App. 641, affirmed 36 N.E. 977, 150 
Ill. 141. 

Mo.—Walsh v. Agnew, 12 Mo. 520. 
Rule held inapplicable 

Where a party to a suit sought to 
read in evidence his own answer to 
a bill of discovery. 

Pa.—Clark v. Depew, 25 Pa. 509, 64 
Am.D. 717. 

5. Tenn.—Lancaster v. Arendell, 2 
Heisk. 434. 

6. TeW.—Ragsdale v. Buford, 3 
, Hayw. 192. 

7. Conn.—Butler v. Catling, 1 Root 
310. 

18 C.J. p 1077 note 34. 

8. Va.—Smith v. Smith’s Adm’r, 24 
S.E. 280, 92 Va. 696. 

18 C.J. p 1077 note 34 [a]. 

9. N.M.—Lopez v. Lopez, 204 P. 75, 
27 N.M. 621. 

18 C.J. p 1077 note 35. 

10. Va.—Lyons v. Miller, 6 Gratt. 
427, 47 Va. 427, 52 Am.D. 129. 

18 C.J. p 1077 note 36. 

11. Ill—Williams v. Jayne, 55 Ill. 
181. 

18 C.J. p 1077 note 38. 
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§§ 14-15 DISCOVERY 

in the absence of a statute providing otherwise, a 
responsive answer to a bill for discovery in aid of a 
suit at law must be taken as true unless contradicted 
by at least two witnesses or by one with pregnant 
circumstances. 12 The latter rule has been held in¬ 
applicable where defendant is proved utterly un¬ 
worthy of credit, 13 as where a statement in an an¬ 
swer to a bill for discovery and other equitable re¬ 
lief is shown by other parts of the answer and by 
the whole record to be untrue. 13 - 5 

According to some authorities the answer to a bill 
of discovery cannot be discredited by impeaching the 
general reputation of the party answering for truth 
for the reason that a party is not permitted to say 
that his own witness is unworthy of belief. 14 

§ 15. Demurrer and Motions 

a. In general 

b. Grounds of demurrer 

c. Motions and preliminary objections 

a. In General 

A demurrer to a bill seeking discovery admits the 
truth of the facts stated in the bill. Generally, if a de¬ 
murrer is too broad it must be overruled. If the dis¬ 
covery sought is incidental to the relief, a demurrer good 
as to the relief is good as to the discovery. 

A demurrer to a bill seeking discovery admits 
the truth of the facts stated in the bill. 15 Where a 
demurrer is on the ground that the facts sought to 
be discovered are not material, the immateriality of 
the discovery must clearly appear or the demurrer 
will be overruled. 16 A demurrer on the ground that 


the discovery relates to matters, which if established 
would subject defendant to a penally, will not be 
sustained unless defendant shows in what way he 
would incur a penalty as a result of the discovery 1 * 

Demurrer too broad. In accordance with rules 
of equity pleading, considered in Equity § that 
a demurrer is an entirety and if too broad must be 
overruled in toto, if any part of a bill seeking dis¬ 
covery is good, a demurrer to the whole bill must 
be overruled, 18 and a demurrer to all tin* discovery 
sought, if bad in part is bad for the whole. 19 Thus, 
where the bill is for discovery alone, a general de¬ 
murrer to the whole bill will be overruled if plain¬ 
tiff is entitled to a discovery of any part. 20 

Likewise, where a bill seeks discovery and relief, 
a general demurrer to the whole hill will be over¬ 
ruled if complainant is entitled to either tile relief or 
the discovery, 21 unless it appears oti the face of the 
bill that no case for equity jurisdiction could be 
made by complainant, no matter what is the discov¬ 
ery or proof. 22 So, too, if the demurrer is to the 
whole bill when complainant is entitled to discovery 
and relief on some part, discovery may ln» com¬ 
pelled. 23 The correct procedure in such cases is for 
defendant to answer the proper and demur to the 
improper matter. 24 

Where a bill for discovery anti relief shows that 
complainant is entitled to neither, a general demur¬ 
rer to the bill will be sustained. 25 <h\ general de¬ 
murrer, where the facts alleged failed to show a 
proper case for specific, discovery, the court prop- 


12. N.M.—Corpus Juris quoted in 
Lopez v. Lopez, 204 P. 76, 76, 27 
N.M. 621. 

Tenn.—Corpus Juris cited in Union 
Bank v. Chaffin, 147 S.W.2d 414, 
417, 24 Tenn.App. 628. 

18 C.J. p 1077 note 39. 

13. S.C.—Miller v. Tollison, 5 S.C. 
Eq. 145, 14 Am.D. 712. 

t 

13.5 Tenn.—Union Bank v. Chaffin, 
147 S.W.2d 414, 24 Tenn.App. 528. 

14. Ill.—Chambers v. Warren, 13 Ill. 
318. 

18 C.J. p 1077 note 41. 

15. N.Y.—Kuypers v. Reformed 

Dutch Church, 6 Paige 670. 

Pa.—Ryan v. Conan, 26 Pa.Dist. 941. 
Plaintiff’s inability to procure 1 proof 
A demurrer to a bill for discovery 
in aid of proceedings at law, where 
the bill charges that plaintiff can¬ 
not procure proof so as to proceed 
at law, admits the fact of the in¬ 
ability of plaintiff to procure proof. 
Schroeppel v. Redfield, 6 Paige 

245. 

N.C.—Long v. Beard, 6 N.C. 337. 


16. U.S.—Evans v. Lancaster City 
St. R. Co., C.C.Pa., 64 P. 626. 

18 C.J. p 1072 note 29. 

17. N.Y.—Sharp v. Sharp, 3 Johns. 
Ch. 407. 

18. Ala.— Corpus Juris Secundum cit¬ 
ed in Alabama Butane Gas Co. v. 
Tarrant Land Co., 15 So.2d 105, 111, 
244 Ala. 638. 

N.Y.—Laight v. Morgan, 1 Johns.Cas. 
429, 2 Cai.Cas. 344. 

19. N.Y.—Kuypors v. Reformed 
Dutch Church, G Paige 670. 

20. N.H.—Treadwell v. Brown, 44 N. 
H. 551. 

N. J.—Corpus Juris Secundum cited in 

Hague v. Warren, 43 A.2(l 801, 870, 
137 N.J.Eq. 117, reversed on other 
grounds, 59 A. 2d 410, 142 N.J.Kq. 
25 7. 

21 . Ga.—Hollsclaw v. Johnson, Ga. 
Dec., Pt. II, 146—Griggs v. Thomp¬ 
son, Ga.Dec. 146, Pt. I. 

Hh— State v. Illinois Cent. R, Co., 92 
N.E. 814, 246 Ill. 188. 

Iowa.—Powell v. Spaulding, 3 Greene 
443. 


MIsn. —-Morton v. Grenada Mule & 
Pettis Ie Aendeimes, |fi Ml»ei, 773. 
N.J.-—Met ler v. M i ■ f I * r* m Adut'rn, 19 
N.,J.I*i. 457 Miller v. Kord, J N. 
J. I*i. 358. 

N.Y.- Parsons v. Ho\\n«\ 7 1‘nlge 361 
—-Livingston v. Lunin 1 ton, 4 

Jnhim.Ch. I!!* 1- Wood v. J Pit 1st way, 
2 Ch.Sent, J 2. 

UJ.-Honwin v. .Stillman, w3 A. 1088, 
24 K.I. 1!61. 

18 C.J. p 3 072 notes 36, 

22. Ain. Corpus Juris Secundum cit¬ 
ed in Alabama Hut atm Gas Co, v. 
Tarrant Land (*«»., in Sn.iM 106, 111, 
244 Ala. 638. 

N.W-Lo Uoy v. Wi der. 1 Jnhiia.Cnfl. 
417. 

23. N.O.—Thompson v, NVwlitt, 38 
N.C. 338, 42 Aiit.lt. Hit*. 

24. N.Y. - Livingston v. Harris. 3 
Paige r»2X, affirmed J! Wend. 329. 

N,<V- Welsman v. Heron Mining Co.. 

57 N.C?, 132. 

18 C.J. p 1072 note 30. 

Duty to answer fully see supr/i S 12. 

25. Mass.— Slack v, Blind*, loo Mush. 
496, 
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crly dismissed the suit. 26 In a suit against liquidat¬ 
ing trustees to recover assets of a bank, it was held 
that the court erred in striking plaintiff's prayer for 
discovery as against a general demurrer. 27 

Partial demurrer . If the discovery is incidental 
to the relief, a demurrer if good as to the relief will 
be good as to the discovery also ; 28 but a demurrer 
solely to the discovery will not be good where it is 
based on a ground equally available against the re¬ 
lief, 29 although it may be good if based on a ground 
peculiarly applicable to the discovery, as that the 
matter sought to be discovered is immaterial. 30 
However, where the discovery has a further purpose 
and is not merely incidental to relief, a demurrer to 
the relief, although good, does not extend to the 
discovery. 31 

b. Grounds of demurrer 

A demurrer to a bill of discovery will lie when, and 
only when, the bill on its face shows that the complain¬ 
ant is not entitled to the discovery sought, or fails to 
show that he is entitled to it. 

The general rule of equity pleading, considered 
in Equity § 265, that a demurrer must be based ex¬ 
clusively on matters apparent on the face of the 


DISCOVERY § 15 

bill, is applicable to demurrers to discovery. 32 Com¬ 
mon among the grounds for which demurrer will lie 
to a bill for discovery are: Failure to allege that an 
action at law is pending or in contemplation; 33 
failure to allege the nature of the suit or defense in 
aid of which the bill is brought; 34 failure to show 
that plaintiff has a right of action or defense at 
law; 35 failure to show that the discovery sought 
could not be obtained in the action at law; 35 * 5 fail¬ 
ure of the bill to state the subject matter of the 
facts sought to be inquired into; 36 that the bill 
seeks to discover matters which if established would 
subject defendant to a forfeiture or penalty, 37 or 
would tend to incriminate him; 38 that the bill seeks 
discovery of privileged matter; 39 that the bill shows 
that the claim is barred by the statute of limita¬ 
tions ; 40 or that the discovery sought is immaterial. 41 

A bill which shows on its face that the court has 
jurisdiction is not demurrable for want of jurisdic¬ 
tion. 41 * 5 The fact that the bill makes a person a 
party who is not a party to the action at law has 
generally been held sufficient ground of demurrer, 42 
although it has been held where a defendant in a 
suit at law files a bill for discovery against plain- 


26. Ga.—State Banking Co. v. De 
Laperriere, 168 S.E. 574. 176 Ga. 
716. 

27. Ga.—Oormley v. Wilson, 168 S. 
E. 568, 176 Ga. 711. 

28. Mich.—Manning v. Drake, 1 
Mich. 34. 

N.Y.—Boyd & Suydom v. Hoyt & 
Parsel, 5 Paige 65. 

18 C.J. p 1072 note 41. 

Demurrer not good as to relief 
A demurrer directed only to the 
relief sought which is overruled does 
not raise any question as to the dis¬ 
covery sought. 

Vt.—Payne v. Hathaway, 3 Vt, 212. 
Demurrer for amendable defects 
"If the bill shows an equitable 
right, but is subject to demurrer 
for amendable defects, complainant 
should have his pertinent interroga¬ 
tories answered." 

Ala.—Altman v. Barrett, 174 So. 293, 
29C, 234 Ala. 234. 

29. Pa.—Wistar v. McManes, 54 Pa. 
318, 93 Am.D. 700. 

"He [defendant] cannot by demur¬ 
ring to the discovery of particular 
facts compel the court to decide the 
whole case as upon a general demur¬ 
rer to the bill." 

N.Y.—Kuypers v. Reformed Dutch 
Church, 6 Paige 570, 573. 

30. N.Y.—Kuypers v. Reformed 
Dutch Church, supra. 

31. Mich.—Manning v. Drake, 1 
Mich. 34. 


32. Mass.—Bliss v. Parks, 56 N.E. 
566, 175 Mass. 539. 

N.J.—Larter v. Canfield, 45 A. 616, 
59 N.J.Eq. 461. 

Failure to require answer under oath 
see supra § 11(4). 

Speaking demurrers 

Demurrers relying on facts not ap¬ 
pearing on the face of the bill are 
speaking demurrers and cannot be 
sustained. 

N.Y.—Kuypers v. Reformed Dutch 
Church, 6 Paige 570, 575. 

18 C.J. p 1072 note 40 [a]. 

33. Miss.—Buckner v. Ferguson, 44 
Miss. 677. 

18 C.J. p 1071 note 14. 

34. Ala.—Lucas v. Darien Bank, 2 
Stew. 280. 

18 C.J. p 1071 note 15. 

35. W.Va.—Brown v. Bottom Creek 
Coal & Coke Co., 118 S.E. 284, 94 
W.Va. 287. 

35.5 Ga.—Georgia Power Co. v. 

Owen, 60 S.E.2d 436, 207 Ga. 178. 
Ohio.—Placke v. Washburn, Com.Pl., 
126 N.E,2d CIO. 

36. D.C.—McCartney v. Fletcher, 10 
App.D.C., 572. 

18 C.J. p 1071 note 17. 

37. Me.—Burns v. Hobbs, 29 Me. 273. 
Ohio.—Cadwallader v. Granville Alex¬ 
andrian Soc., 11 Ohio 292. 

Pa.—U. S. Bank v. Biddle, 2 Pars.Eq. 
Cas. 31. 

18 C.J. p 1071 note 22. 

Where scienter was necessary to 
liability to the penalty, it was held 
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[ that defendant could not demur to 
discovery of the act, the bill not 
charging guilty knowledge. 

N.Y.—Le Roy v. Veeder, 1 Johns. 
Cas. 417. 

38. Me.—Burns v. Hobbs, 29 Me. 
2 73. 

Md.—Dennison v. Yost, 61 Md. 139. 
N.H.—Winsor v. Bailey, 55 N.H. 218. 
Pa.—U. S. Bank v. Biddle, 2 Pars.Eq. 
Cas. 31. 

18 C.J. p 1071 note 23. 

Libelous article 

A bill for discovery of an origi¬ 
nal libelous article published by de¬ 
fendant in a newspaper and the 
names of the persons who dictated 
the article to defendant and procured 
him to publish it was demurrable as 
calling on defendant to disclose mat¬ 
ter tending to incriminate him. 

N.H.—Noyes v. Thorpe, 62 A. 787, 
73 N.H. 481, 12 L.R.A.,N.S., 636. 

39. Pa.—U. S. Bank v. Biddle, 2 
Pars.Eq.Cas. 31. 

18 C.J. p 1072 note 24. 

40. Pa.—Brewster v. Brewster, 3 
Phila. 355. 

41. N.Y.—Chazournes v. Mills, 2 
Barb.Ch. 466. 

18 C.J. p 1072 note 26. 

41.5 Ala.—Watkins v. Maryland Cas. 
Co., 33 So.2d 346, 250 Ala. 84. 

42. Mass.—MacFherson v. Boston 
Edison Co., 142 N.E.2d 758. 

N.Y.—Post v. Boardman, 10 Paige 
580. 
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§§ 15-16 DISCOVERY 

tiff and others not parties to the action, hut who he 
claims have an interest in the suit, such parties can¬ 
not protect themselves from a discovery by demurs 
rer but must disclaim or answer. 43 A bill for dis¬ 
covery which fails to include a necessary party is 
demurrable. 43 - 5 

Special demurrer . A bill which is sufficient as a 
bill for discovery may not be challenged by spe¬ 
cial demurrer on the ground that it is insufficiently 
detailed with respect to the matters about which 
discovery is sought. 43 - 10 

c. Motions and Preliminary Objections 

A motion to strike allegations of a bill for discovery 
should be granted where the complainant has an ade¬ 
quate remedy at law. A bill for discovery may be dis¬ 
missed on preliminary objections. 

Where the party seeking discovery has an ade¬ 
quate remedy in a proceeding at law of which the 
law court has acquired jurisdiction, a motion to 
strike his bill for discovery should be granted. 43 - 50 
A motion to strike, as scandalous, allegations of a 
bill which seeks evidence of moral turpitude or crim¬ 
inal activity will not be granted unless the matters 
alleged are irrelevant to the issues. 43 - 52 A point not 
argued on a motion to strike will be deemed aban¬ 
doned. 43 - 54 

A rule of court providing that, on motions to 
enlarge, continue, dissolve, or modify an injunc¬ 
tion, defendant may cross-examine complainant is 
not applicable where complainant, in his bill for dis¬ 


covery in aid of his defenses to an action at law, 
prays that defendant be restrained from prosecut¬ 
ing the law action until he has made discovery. 43 - 56 
A motion for a bill of particulars as to the matters 
sought to be discovered by a sullicient bill is inap¬ 
propriate. 43 - 58 

Preliminary objections. Whore, on preliminary 
objections, it appears that discovery cannot be 
granted, 43 - 60 as where discovery is wm«*ivssary to 
obtain the information sought, 43 - 62 the objection 
may be sustained and the bill dismissed; hut where 
the bill shows that complainant is entitled to at least 
some of the discovery sought the bill should he sus¬ 
tained. 43 - 64 Preliminary objections to an amended 
bill for discovery may not be dismissed on the 
ground that the same objections could have been 
raised against the original bill where the matter 
objected to did not appear in the original bill. 43 - 65 

§ 16. Interrogatories 

Under an appropriate statute or court rule, a party 
in a suit in equity may serve written Interrogatories on 
an adverse party In aid of his suit or defense. 

Although it has been held, where the rules pro¬ 
vide other remedies for discovery without mention 
of interrogatories, that interrogatories by defend¬ 
ant after the filing of the bill and answer are no 
longer permitted, 43 - 80 a defendant in a suit in equity 
may, under a rule or statute substantially so provid¬ 
ing, serve written interrogatories on an adverse par¬ 
ty in aid of his defense to the suit. 44 Such inter- 


43. Pa..—Platt v. Barcroft, 4 Phila. 
67. 

43.5 Ala.—Watkins v. Maryland Cas. 

Co., 33 So.2d 346, 250 Ala. 84. 

43.10 Miss.—Universal Life Ins. Co. 
v. Keller, 17 So.2d 797, 197 Miss. 1. 

43.50 N.J.—Hague v. Warren, 59 A. 
2d 440, 142 N.J.Eq. 257. 

43.52 N.J.—Hague v. Warren, 43 A. 
2d 861, 137 N.J.Eq. 117, reversed on 
other grounds 59 A.2d 440, 142 N. 
J.Eq. 257. i 

43.54 N.J.—-Hague v. Warren, supra. 
43.56 N.J.—Hague v. Warren, supra. 

Even though rule were applicable, 
motion to cross-examine party seek¬ 
ing discovery could not be sustained 
on ground that he failed to disclose 
matters precluding discovery by fail¬ 
ure of bill for discovery in aid of de¬ 
fenses to libel action to allege that 
complainant served demand for bill 
of particulars in such action, agreed 
to trial thereof on date fixed by judge, 
was served with notice of motion to 
strike amended answer to complaint, 
applied for adjournment of trial on 
ground of unavailability of two mate¬ 
rial witnesses, agreed to proceed with 


case on later date, refused to sub¬ 
mit to cross-examination before spe¬ 
cial master, failed to answer inter¬ 
rogatories, made several applications 
for adjournment of trial, and stipu¬ 
lated that he would agree that he 
published alleged libels and appear 
at trial without subpoena for inter¬ 
rogation with respect to his wealth. 
N.J.—Hague v. Warren, supra. 

43.58 Miss.—Universal Life Ins. Co. 
v. Keller, 17 So.2d 797, 197 Miss. 1. 

43.60 Pa.—Penerty v. Duflln, 32 A. 
2d 731, 347 Pa. 497. 

C. I. T. Corp. v, Jackson, Com. 
PI., 31 Del.Co. 693—McGrady-Rodg- 
ers Co. v. Norris, Com.Pl., 92 Vittel. 
Leg.J. 379. 

Eismissal without prejudice 
Where a plaintiff who has filed a 
bill in equity in nature of a bill of 
discovery in order to ascertain 
amount due under certain contracts, 
subsequently files an action in as¬ 
sumpsit on contracts, bill in equity 
will be dismissed without prejudice to 
plaintiff's right to file a new bill to 
term and number of assumpsit ac¬ 
tion. 


Pa.—Kerr v. PntterHon, 0 i 1'u.IMst, 

& Co. 597, an liei.co. ai n. 

43.62 Pa.—l«Viiert y v. LMilUn, 32 A. 
2d 731, 847 Pa. 497. 

43.64 v. C|,.*,rfieM Tex¬ 

tile Co., 27 A.2d (itft, U9 Pa.Super, 
433. 

Federal I>ept*Mlt In.*!.. Cnrp* v, 
Smith, Pom.PI., no Xorth.f'u. 332 
■—Uallinger v, West p»*mi Power 
Co., Com.Pl., 97 PiM.Nli.Liw.J. 42. 
43*66 Pa.—<*'ltri«'*» v. 60 A. 

2d 309, 802 Pa. 00, in a.L.U.2«I 714. 
43.80 Pa.-- Jmuoh v. Hudiuth. 11 Pn, 

I>ist. & Co. 3, 42 York !«* K.Uee, 91, 

44. N.J, — Crlfiln v. Lmidrigitti, 151 
A. 611, 107 N.J.H*l. I*. AommIh & 
Liabilities Anii'h v. KM|n<Hito, 121 
A. 290, 91 N.J.Kci. 70X. 

Bill or crow Mil by defends tit see 
supra 8 12(1). 

Time of filing 

Where such IntcrroKOtorD'M are re¬ 
quired to be \\ it bin a Hinted 

period after tin* filing of tie* nnewer, 
they should not lo« permit ted to be 
filed after tin* expintthm of such 
period in the abm-iuu* of a nulfieient 
excuse for tbo delay. 

N.J.—Phelps v# Curtis, 2 N.JUBq. 387. 
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rogatories may be propounded only to a party to the 
suit 45 whose interest is adverse to that of the pro¬ 
pounder. 45 * 5 Where the interrogatories are proper, 
complainant may be required to answer them. 45 * 10 
An insane complainant is exonerated from answer¬ 
ing such interrogatories, and his guardians are not 
regarded as parties within the purview of the stat¬ 
ute so as to be required to answer them. 46 Whether 
a complainant in equity may require defendant to 
answer interrogatories may depend on the circum¬ 
stances of the particular case. 47 Additional inter¬ 
rogatories may be allowed in the discretion of the 
court. 47 * 5 

Interrogating part of a bill in equity is considered 
in Equity § 214, and answers to interrogatories, in 
§ 340 of the same title. 


DISCOVERY §§ 16-17 

Answers as evidence . Where a statute provides 
that answers to interrogatories shall be evidence 
against, but not for, the party making them, if the 
propounding party is permitted to introduce into 
evidence only some of the answers, the answering 
party may not introduce the remainder. 47 * 10 

§17. Claim of Privilege 

Apart from his right to claim his privilege as a wit¬ 
ness by demurrer, a defendant may claim it in his an¬ 
swer, in which case he must fully state the facts which 
entitle him to protection. 

Defendant’s claim of privilege may, as appears 
supra § IS, be made by way of demurrer where facts 
sufficient to support it appear on the face of the bill, 
or it may be made in the answer. 48 If the claim is 


Failure to answer 

(1) Under a statute permitting de¬ 
fendant in an equity suit to file in¬ 
terrogatories which complainant must 
answer within a specified time or 
have his bill dismissed, complain¬ 
ant's bill will not be dismissed where 
complainant answers some of the in¬ 
terrogatories and excepts to others, 
although the better practice would 
be to except to the objectionable in¬ 
terrogatories before the time fixed 
for answering. 

Wis.—Bonnell v. Shepard, 2 Wis. 503. 

(2) Where respondents, who, on 
October 4, had served interrogatory 
on complainant in equity cause which 
was set for hearing on November 
12 , moved on date of hearing for dis¬ 
missal of cause on ground that in¬ 
terrogatories had not been answered, 
such matter was addressed to sound 
discretion of trial court. 

Ala.—Kay-Noojin Development Co. v. 
Kinzer, 65 So.2d 610, 259 Ala. 49. 

45. N.J.—Griffin v. Londrigan, 151 
A. 611, 107 N.J.Eq. 76. 

45.5 Ala.—Scott v. McGill, 16 So.2d 
866 , 245 Ala. 256. 

45.10 Fla.—Hagerty v. Southern 
Bell Tel. & Tel. Co., 199 So. 570, 
145 Fla. 51. 

Interrogatories held proper 

In suit against telephone company 
for injunction against discontinuing 
service, defended on ground that tel¬ 
ephone was to be used in violation 
of law, complainant was properly re¬ 
quired to answer interrogatories bear¬ 
ing on nature of his business. 

Fla.—Hagerty v. Southern Bell Tel. 
Sc Tel. Co., supra. 

46, N.J.—Griffin v. Londrigan, 151 
A. 611, 107 N.J.Eq. 76. 

47- Del.—Elster v. American Air¬ 
lines, Ch., 106 A.2d 516. 

Attachment to bill 

Proper practice requires that In¬ 
terrogatories be attached to a bill 


for discovery rather than that right 
to discovery in general be first deter¬ 
mined, and extent to which discovery 
should be allowed be later determined 
on presentation of interrogatories. 

Pa.—Reed v. Farmers Nat. Bank of 
Watsontown, 63 Pa.Dist. & Co. 591, 
20 Northumb.L.J. 139. 

Purpose of interrogatories 

Relevant factual circumstances 
should, where possible, be removed 
from field of substantial dispute by 
use of interrogatories, since time and 
attention of courts should not be 
improvidently dissipated in hearing 
and consideration of spurious skir¬ 
mishes. 

N.J.—Dixon v. Ober, 56 A.2d 138, 
141 N.J.Eq. 108. 

What Interrogatories must be an¬ 
swered 

(1) Interrogatories must be an¬ 
swered where information elicited 
will be relevant and is unknown to 
complainant. 

Pa.—Perry v. Niedringhaus, 85 Pa. 
Dist. & Co. 112, 16 Monroe D.R. 
41, 69 Montg. 242, 67 York Leg. 
Rec. 66. 

Nell v. U. S. Equipment Corp., 
Com.PL, 5 Cumb.L.J. 132. 

(2) An interrogatory calling for ir¬ 
relevant information need not be an¬ 
swered. 

Pa.—Perry v. Niedringhaus, 85 Pa, 
Dist. & Co. 112, 16 Monroe L.R. 41, 
69 Montg.Co. 242, 67 York Leg. 
Rec. 66. 

(3) An interrogatory which is too 
broad need not be answered. 

Pa.—Perry v. Niedringhaus, supra. 

(4) An interrogatory seeking infor¬ 
mation not necessary to a prima 
facie case which may be obtained 
by other means need not be answered. 
Pa.—Perry v. Niedringhaus, supra. 

In Alabama 

(1) Where appellant seeks by a pe¬ 
tition for mandamus to review an or¬ 
der of the court declining to require 
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respondent to answer interrogatories, 
the court said: “We think the prop¬ 
er rule in that connection is that a 
bill of complaint in equity shall not 
be subject to a general demurrer for 
want of equity, to justify a require¬ 
ment that interrogatories ... be 
answered before a plea or answer is 
filed. If it shows an equitable right, 
but is subject to demurrer for 
amendable defects, complainant 
should have his pertinent interroga¬ 
tories answered." 

Ala.—Corpus Juris cited in Altman 
v. Barrett, 174 So. 293, 296, 234 Ala. 
234. 

(2) Only those interrogatories ger¬ 
mane to equities as disclosed by bill 
are required to be answered. 

Ala.—Ex parte Finley, 20 So.2d 98, 
246 Ala. 218. 

47.5 Fla.—Rich v. Hunter, 3 So.2d 
393, 147 Fla. 724. 

Particular circumstances 

Where defendants would have an 
opportunity in their own testimony 
to refute and explain any and all 
points omitted or insufficiently ex¬ 
plained by their answers to Inter¬ 
rogatories, defendants would not be 
prejudiced by permitting plaintiffs to 
propound additional interrogatories, 
even though it was obvious that 
plaintiffs' sole purpose in propound¬ 
ing additional interrogatories was to 
repeat those interrogatories the an¬ 
swers to which plaintiffs wished to 
introduce in evidence. 

Fla.—Rich v. Hunter, supra. 

47.10 Fla.—Rich v. Hunter, supra. 

Buie should be considered in de¬ 
termining whether to permit pro¬ 
pounder to introduce only some of 
answers to interrogatories. 

Fla.—Rich v. Hunter, supra. 

48. D.C.—McCartney v. Fletcher, 10 
App.D.C. 572. 

Ill.—Hayes v. Caldwell, 10 Ill. 33. 
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§§ 17-18 DISCOVERY 

made in the answer, defendant must fully state the 
facts which entitle him to protection.^ 

The extent of the privilege is considered supra 
§ 5. The privilege of refusing to answer incrim¬ 
inating questions is a defense that cannot be assert¬ 
ed by any one other than the defendant involved 
and it is not a matter which must be excused by a 
person seeking discovery. 50 Likewise, complainant 
who sought discovery may not object to responsive 
answers on the ground that they disclose privileged 
matters. 50 * 5 

§ 18, Production and Inspection of Writings 
and Other Matters 

a. In general 

b. Procedure 


a. In General 

Equity has inherent power to compel discovery by 
the production of books and papers, but the power should 
be exercised with caution and only where the facts 
sought are material to the applicant's case. 

A court of equity has inherent power to compel 
discovery and production of books and papers in 
possession of the adverse party, independent of any 
statute; 51 and the principles which govern discov¬ 
ery in general are applicable to the discovery of 
documentary evidence. 52 The jurisdiction extends 
to cases where such books and papers are evidential 
in an equitable cause pending in the court, 52 in 
which instance the right to their inspection is in- 
cidential to the relief sought therein, 51 and to cases 
arising under a bill for discovery and incidental 


49 . u.S.—Thomas v. Watson, C.C. 
Md., 23 F.Cas.No.13,913, Taney 297. 
A mere statement in argument of 

counsel of a reason for declining to 
answer an interrogatory is not suf¬ 
ficient. 

U. S.—Slater v. Banwell, C.C.Ohio, 50 
F. 150. 

50. U.S.—'Village of Brookfield v. 
Pentis, C.C.A.I11., 101 F.2d 516. 

In suit by village against treasurer 
In village’s suit against village 
treasurer and his sureties for dis¬ 
covery and for restitution of special 
assessment fund allegedly misappro¬ 
priated by treasurer, only the treas¬ 
urer could rely on objection that to 
require discovery from the treasurer 
would violate his constitutional priv¬ 
ileges against self-incrimination; the 
village was not required to antici¬ 
pate that the treasurer would seek 
refuge in privilege against self¬ 
incrimination. 

U.S.—Village of Brookfield v. Pentis, 
supra. 

50.5 Husband and wife privilege 

Complainant seeking discovery 
could not object to answers respon¬ 
sive to complainant’s questions, as 
disclosing transactions between hus¬ 
band and wife, notwithstanding gen¬ 
eral rule that such testimony should 
he excluded. 

Tenn.—Union Bank v. Chaffin, 147 S. 
W.2d 414, 24 Tenn.App. 528. 

51. Ala.—Ex parte Anniston Per¬ 
sonal Loans, Inc., 96 So.2d 627, 
266 Ala. 356—Ex parte National 
Ass’n for Advancement of Colored 
People, 91 So.2d 214, 265 Ala. 349, 
certiorari denied National Ass’n for 
Advancement of Colored People v. 
State of Alabama ex rel. Patterson, 
77 S.Ct. 1056, 353 U.S. 972, 1 L.Ed. 
2 d 1135—Ex parte Monroe County 
Bank, 49 So.2d 161, 254 Ala. 515, 
23 A.L.R.2d 856. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 


Del.—Colvocoresses v. W. S. Washer¬ 
man Co., 13 A.2d 439, 25 Del.Ch. 70 
—Loft, Inc., v. Guth, 191 A. 879, 21 
Del.Ch. 361—Parrish v. Common¬ 
wealth Trust Co., 181 A. 658, 21 Del. 
Ch. 121. 

Ga.—Adel v. Woodall, 50 S.E. 4S1, 
122 Ga. 535. 

Md.—Anderson v. Watson, 11 8 A. 669, 
141 Md. 217. 

N.J.—Cameron v. International Al¬ 
liance of Theatrical Stage Em¬ 
ployees and Moving Picture Mncli. 
Operators of U. S. and Canada, 
Local Union No. 384, of Hudson 
County, 169 A. 11G, 114 N.J.Eq. 

495—Phillips v. Interstate Hosiery 
Mills, 1C2 A. S8G, 111 N.J.Eq. 432. 

Eaton Axle & Spring Co. v. Breeze 
Corporations, 1G2 A. 581, 10 N.J. 
Misc. 1100, affirmed 168 A. 285, 
111 N.J.Law 282. 

N.C.—Scarborough v. Tunncll, 41 N. 
C. 103. 

18 C.J. p 1079 note 91. 

Power of court to compel production 
of documents see Evidence § 753 et 
seq. 

Documents outside state 

When a court of equity has juris¬ 
diction of defendant’s person, it may 
order discovery of documents outside 
the state, as a decree for discovery 
is in personam. 

N.H.—Therrien v. Public Service Co., 
108 A.2d 48, 99 N.H. 197—Davis v. 
Central New Hampshire Power Co. 
of Maine, 109 A. 2C3, 79 N.H. 377. 

Dost instruments 

Equity has jurisdiction for discov¬ 
ery and relief in proper cases touch¬ 
ing lost written instruments. 

Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Cone, for Use of Board of 
Bond Trustees of Special Board and 
Bridge Dist. No. 1, Washington 
County, 179 So. 685, 131 Fla, 008. 

Recordings of statements to appli¬ 
cant’s former attorney 
In suit against driver for injuries 
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allegedly sustained l*y passenger in 
collision with oilier vehicles, driver 
was entitled, Independent of statute, 
to production of tape recording oP 
statements of plaintiff passenger and 
other who was not a party to suit 
as to how collision occurred, taken 
by attorney who at time was noting 
in behalf of driver, hut subsequently 
withdrew from such employment and 
filed suit against Jut on behalf of 
passenger, on ground that such state¬ 
ments constituted "work product" of 
driver’s then attorney. 

Mn,—Stale ex rid. Headrick v. Bailey, 
278 S.\V.2d 737, 3115 Mo. Bln. 

52. Del. — Colvocorc.MMc:i v. \V. R 
Was.se mum Co., 13 A. 2d 439, 25 
Del.Ch. 70 -Loft, ]tie., v. fiutli, 191 
A. 879, 21 Del.Ch. 351. 

N.H.—Ingram v. I turd on <V* Maine K. 

It., 197 A. 822. Ml NMI. 277. 

Pa.—Ueed v. Farmers Nat. Bank of 
Watson town, 63 1‘a.Dlsf, Jit < ’o. 591, 
20 Northumb.Lcg.J. 139. 

53. N.J. -“Phillips v. Interstate Ho¬ 
siery Mills, 162 A. hMi, ill N.J. 
Kq. 432. 

18 C.J. p 1079 note 92. 

Merc suspicion lusuftlcis&t 

Ono may not have books and rec¬ 
ords brought into court for inspec¬ 
tion on nothing more than a, mere 
suspicion that they contained evi¬ 
dence pertinent to cause of action. 
Fla.—Cribbel v. Henderson, 16 So.2d 
639, 154 Fla. 78. 

54. Del.— CoIvoeoreMScs v. W, 8. 
Wassernmn Co., 13 A.2d 439, 25 
Del.Ch. 79- - Currish v\ Common¬ 
wealth Trust Co., IM A. 658, 21 
Del.Ch. 121. 

BUI in equity by shipper against 
carrier to recover excess demurrage 
charges collected and for n discovery 
hold not objectionable, as seeking 
discovery of the published tariffs of 
the carrier on file with the iiticrstHtu 
commerce commission and the statu 
railroad comm Ism Ion, tho object be- 
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relief, or under a bill filed for discovery only in aid 
of a prosecution or defense in litigation pending or 
contemplated, 65 and to no others. 56 

Notwithstanding the power is inherent, it should 
be exercised with caution, 57 and with due regard 
for, and rigid observance of, the constitutional 
rights of persons to be secure from unreasonable 
search and seizure. 58 Thus, the court should not 
award discovery by production of documents merely 
to gratify curiosity or to enable one party to make 
undue inquisition into the affairs of another ; 59 nor 
should such production be compelled where the facts 
sought to be disclosed are immaterial 60 or irrele¬ 


vant, 61 or where the discovery would not avail the 
case of the party applying. 62 

The relief should not be granted where the object 
sought by the discovery could be as well obtained 
without the discovery, 63 although in a suit seeking 
equitable relief primarily it is not necessary to show 
as a prerequisite that the matter of which discovery 
is sought cannot otherwise be proved, for the inter¬ 
rogating party is entitled to it even if it is merely 
cumulative. 64 

On the other hand, the applicant or complainant 
is entitled to discovery by production of documents 
which will disclose facts material to his case, 65 even 


ing to discover the circumstances at¬ 
tending the collection of each item 
of demurrage to determine whether it 
was legally collected or not. 

Miss.—Southern By. Co. in Mississip¬ 
pi v. Buckeye Cotton Oil Co., 89 So. 
228, 126 Miss. 662. 

55. N.J.—Fuller v. Hollander, 47 A. 
646, 61 N.J.Eq. 648, 88 Am.S.R. 466. 

Pa.—Roth v. Penn-Union Elec. Corp., 
Com.PI., 33 Erie Co. 97—Dessen v. 
Vondersmith’s Ex’rs, Com.PL, 51 
Lanc.L.Rev. 467. 

56. N.J.—Fuller v. Hollander, 47 A. 
646, 61 N.J.Eq. 648, 88 Am.S.R. 456. 

57. Md.—Eastern States Corp. v. 
Eisler, 30 A.2d 867, 181 Md. 526. 

N.J.—Cochcu v. New Jersey General 
Security Co., 190 A. 849, 121 N.J. 
Eq. 457—Phillips v. Interstate Ho¬ 
siery Mills, 162 A. 886, 111 N.J. 
Eq. 432. 

Pa.—Barrett Co. v. Tank Car Corp. 

of America, 42 Pa.Dist. & Co. 500. 
18 C.J. p 1079 note 94. 

Deed claimed to have been construc¬ 
tively delivered 

Grantee in deed, never delivered 
during grantor’s lifetime but claimed 
to have been constructively delivered, 
is not entitled to its surrender for 
examination, in absence of showing 
that it should be delivered. 

Colo.—Griffith v. Sands, 271 P. 191, 
84 Colo. 456. 

58. N.J.—Cocheu v. New Jersey Gen¬ 
eral Security Co., 100 A. 849, 121 
N.J.Eq. 457—Phillips v. Interstate 
Hosiery Mills, 162 A. 886, 111 N.J. 
Eq. 432. 

59. Conn.—Peyton v. Werhane, 11 
A.2d 800, 126 Conn. 382. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 13 A.2d 439, 25 Del.Ch. 
70—Loft, Inc., v. Guth, 191 A. 879, 
21 Del.Ch. 361. 

Fla.—'Wofford v. Wofford, 47 So.2d 
306. 

N.J.—Cocheu v. New Jersey General 
Security Co., 190 A. 849, 121 N.J. 
Eq. 457—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Mach. 
Operators of U. S. and Canada, 


Local Union No. 384, of Hudson 
County, 169 A. 116, 114 N.J.Eq. 495 
—Phillips v. Interstate Hosiery 
Mills, 162 A. 886 , 111 N.J.Eq. 432. 
18 C.J. p 1079 note 96. 

60. Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d 439, 25 
Del.Ch. 70—Loft, Inc., v. Guth, 191 
A. 879, 21 Del.Ch. 361—Parrish v. 
Commonwealth Trust Co., 181 A. 
658, 21 Del.Ch. 121. 

N.J.—Pattyn v. Wright Aeronautical 
Corp., 43 A.2d 855, 137 N.J.Eq. 142. 
Ohio.—Furman v. Central Park Plaza 
Corp., Com.Pl., 102 N.E.2d 622. 

18 C.J. p 1079 note 97. 

To discover others of same class 
In proceeding involving liquidation 
of building and loan association, in¬ 
tervening claimants who allegedly 
overpaid their mortgage indebtedness 
to association held properly denied 
permission to examine books of as¬ 
sociation for purpose of ascertaining 
whether there were others who might 
claim to be creditors of same class, 
and right to represent such others 
as a class, since others of same class 
were not necessary to be represented 
to enable intervening claimants to en¬ 
force their claims. 

S.C.—Earle v. Webb, 188 S.E. 798, 
182 S.C. 175. 

61. Del.—Parrish v. Commonwealth 
Trust Co., 181 A. 658, 21 Del.Ch. 
121 . 

18 C.J. p 1079 note 98. 

62. U.S.—Victor G. Bloede Co. v. Jo¬ 
seph Bancroft & Sons Co., C.C.Del., 
98 F. 175, affirmed, C.C.A., Joseph 
Bancroft & Sons v. Bloede, 106 
F. 396, 52 L.R.A. 734, certiorari de¬ 
nied 21 S.Ct. 924, 181 U.S. 620, 45 
L.Ed. 1031. 

Ind.—Whitman v. Weller, 39 Ind. 51B. 
Pa.—West View Borough v. West 
View Park Co., 69 Pa.Dist. & Co. 
26, 97 Pittsb.Leg.J. 191. 

63. U.S.— 1 The Eros, D.C.N.Y., 224 F. 
194. 

Or.—State ex rel. and for Use and 
Benefit of Cawrse v. American 
Surety Co. of New York, 35 P.2d 
487, 148 Or. 1 . 


Pa.—Barrett Co. v. Tank Car Corp. 
of America, 42 Pa.Dist. & Co. 500. 

W. B. Ziff Co. v. Courier Pub. Co., 
86 Pittsb.Leg.J. 190. 

Discovery in aid of motion, for new 
trial 

Production of appraisal report cov¬ 
ering land condemned would not be 
compelled for use at hearing on land¬ 
owner's motion to set aside verdict 
where landowner's motion failed to 
show that documents had not been 
produced at trial as directed and 
where condemner's witness testified 
that no written professional indus¬ 
trial appraisal report had been made 
and plaintiff made no other effort be¬ 
fore or at trial to obtain evidence 
sought and did not inspect documents 
produced at trial by condemner's wit¬ 
ness. 

N.H.—Amoskeag-Lawrence Mills, Inc. 
v. State, 133 A.2d 788. 

64. Del.—Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 

65. Ala.—Ex parte National Ass’n 
for Advancement of Colored People, 
91 So.2d 214, 265 Ala. 349, certio¬ 
rari denied National Ass'n for Ad¬ 
vancement of Colored People v. 
State of Alabama ex rel. Patter¬ 
son, 77 S.Ct. 1056, 353 U.S. 972, 1 
L.Ed.2d 1135. 

Conn.—Peyton v. Werhane, 11 A. 2 d 
800, 126 Conn. 382. 

Del.—Colvocoresses v. W. S. Wasser¬ 
man Co., 13 A.2d 439, 25 Del.Ch. 
70—Loft, Inc., v. Guth, 191 A. 879, 
21 Del.Ch. 361. 

Mich.—Scarney v. Clarke, 267 N.W. 
841, 276 Mich. 295. 

N.H.—Rosenblum v. Judson Engineer¬ 
ing Corp., 109 A.2d 558, 99 N.H. 
267—State v. Cote, 68 A.2d 749, 
95 N.H. 108—Ingram v. Boston & 
Maine R. R„ 197 A. 822, 89 N.H. 
277. 

N.J.—Phillips v. Interstate Hosiery 
Mills, 162 A. 886 , 111 N.J.Eq. 432. 
Ohio.—Furman v. Central Park Plaza 
Corp., C 9 m.Pl., 102 N.E.2d 622. 

Pa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A.2d 
514, 353 Pa. 123, 161 A.L.R. 1143. 
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though such facts are also material to the adver¬ 
sary’s case 66 or serve the applicant only by way of 
furnishing evidence in disproof of the adversary s 
case. 67 It is not necessary that the documents them¬ 
selves be admissible in evidence. 67 * 5 

It has been held that the inherent power to order 
discovery of documents may be available to require 
production by one who is not a party to the proceed¬ 
ing in aid of which discovery is sought; 67 * 10 but 
generally discovery from persons, who are not par¬ 
ties, of documents belonging to them is not author- 
ize<i.67-15 The fact that defendant has divested him¬ 
self of possession and control of the document 
sought will not bar relief where he is able to obtain 

it.67.20 

Ordinarily, a production for inspection in advance 
of the trial will not be ordered, 68 especially where 
it would be necessary for the other party to pro¬ 
duce such documents at the trial or fail in his claim 
or defense; 69 but where a preponderating neces¬ 
sity therefor appears, inspection in advance of the 
trial may be ordered. 70 


27 C.J.S. 

The grant or denial of discovery of documents, 
and the extent of discovery allowed, usually rests 
in the discretion of the court. 70,5 

A party has no right to an inspection of papers 
proved as exhibits by his adversary. 71 

Production before master. When production is 
ordered, a special master may be appointed to see 
that the party applying does not inspect anything 
not legitimately necessary to enable him to prove his 
case at the trial, 72 but where a reference is made to 
a master to superintend the production of books and 
papers, all parties in interest may examine the party 
producing such books and papers as to whether the 
order has been complied with, 73 and the master 
should allow a reasonable time to inspect the books 
and papers and to prepare interrogatories for the 
examination of the party if necessary. 74 

Property other than books and papers. Accord¬ 
ing to some authorities a court of equity has inher¬ 
ent power in a proper case to compel an inspection 
of premises and to make maps and drawings there¬ 
of, 75 although there are a number of cases which 


Liegey* v. Clearfield Textile Co., 
27 A.2d 545, 149 Pa.Super. 433. 

Provident Mut. Life Ins. Co. v. 
Green, Coxn.PL, 31 Del.Co. 561. 

18 C.J. p 1079 note 95. 

66. Del.—Colvocoresses v. W. S. 
Wasserman Co., 13 A.2d 439, 25 
DeLCh. 70—Loft, Inc., v. Guth, 191 
A. 879, 21 DeLCh. 361. 

The test is whether the facts which 
they evidence are relevant to plain¬ 
tiffs cause of action or whether they 
are merely matters of defense, for 
defendant cannot he required to dis¬ 
cover either facts or documents that 
are relevant only to the defense. 
N.H.—Lacoss v. Lebanon, 101 A. 364, 
78 N.H. 413. 

67. Del.—Colvocoresses v. W. S. 
Whsserman Co., 13 A.2d 439, 25 
DeLCh. 70. 

67.5 N.H.—Therrien v. Public Serv¬ 
ice Co., 108 A.2d 48, 99 N.H. 197. 

67.10 N.H.—Therrien v. Public Serv¬ 
ice Co., supra—Lefebvre v. Som- 
erswortb Shoe Co., 41 A.2d 924, 93 
N.H. 354. 

67.15 Ala.—Ex parte Anniston Per¬ 
sonal Loans, Inc., 96 So.2d 627, 266 
Ala. 356 —Ex Parte Monroe Coun¬ 
ty Bank, 49 So.2d 161, 254 Ala. 515, 
23 A.L.R.2d 856. 

N.J.—Greischel v. Greischel, 29 A. 2d 
901, 133 N.J.Eq. 31. 

67.20 Pa.—Campbell v. Industrial 
Union of Marine & Shipbuilding 
Workers of America, 52 Fa.Dist. 
& Co. 597. * 

58 . Pa.—Commonwealth v. Perkins, 
16 A. 525, 124 Pa. 36, 2 L.R.A, 223. 


Barrett Co. v. Tank Car Corp. of 
America, 42 Fa.Dist. & Co. 500. 

18 C.J. p 1080 note 2. 

Trade secrets 

In equity proceeding to enjoin use 
of trade secrets by a former em¬ 
ployee, denial of plaintiffs’ motion in 
advance of trial for inspection of cer¬ 
tain sealed answers of defendants, 
and discovery of certain documents 
was not an abuse of discretion by 
chancellor as a precaution to guard 
against public disclosure of alleged 
trade secrets. 

Md.—Sun Dial Corp. v. Fink, 128 A.2d 
440, 211 Md. 550. 

69. Pa.—Rice v. West, 22 Pa.Co. 122. 

70. N.J.—Arizona Copper King v. 
Robert, 74 A. 292, 76 N.J.Eq. 251. 

Pa.—Borough of Shenandoah v. City 
of Philadelphia, 70 Pa.Dist. & Co. 
130—Graham v. Cummings, 11 Pa. 
Dist. 68. 

Minkoff v. W. S. McDowell Co., 
Com.PL, 31 Del.Co. 501, 

To establish cause of action 
In a suit in equity for an account¬ 
ing and to foreclose a mechanic's 
lien for railroad construction work, 
complainant was entitled to dis¬ 
covery before trial of books and pa¬ 
pers in defendant’s possession noems- 
sary to establish complainant’s cause 
of action. 

U.S.—Utah Constr. Co, v. Montana 
R. Co., C.C.Mont„ 145 F. 981. 

70.5 Mo.—State ex rel. Headrick v. 
Bailey, 278 S,W.2d 737, 365 Mo. 
160. 

N.H.— 1 Therrien v. Public Service Co., 
108 A.2d 48, 99 N.H. 197. 
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N.J.—-Marklo v. Local Union No. 641 
of International Brot herlinnd of 
Teamsters, Chauffeurs. Stablemen 
and Helpers of America, 17 A.2d 
783, 129 N.J.Eq. 32. 

Pa.—People’s City Bank v. John Han¬ 
cock Mut, Life Ins. Co., 41 A,2d 614, 
353 Pa. 123, 161 A.Ult. 3 143. 
Discretion held properly exercised 
N.J.—Marklo v. Local Union No. 641 
of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, 17 A.2d 
783. 129 N.J.Eii. 32. 

71. Vt.—(Mark v. Field, 3 0 Vt, 321. 

72. TLS.—Motley, Green S& Co, v. De¬ 
troit Steel & Spring Co., C.G.N.Y., 
174 F. 734. 

N.H.—Stnto v. Cote, 58 A. 2d 749, 95 
| N.H. 108*‘Ingram v, Boston ft 

Maine R. 1L, J97 A. 822, 89 N.H, 

I 277. 

73. N.Y.—Hnllett v. Halletf, 2 Paige 
432. 

74. N.Y.—Hallctt v. Bullett, supra. 

75. Mo.—-State v, Anderson, 3 94 H. 
W. 208, 270 Mo. 633, L.U.A.191715 
833 

18 O.J. p 1080 not a 9. 

Photographing, measuring, and ob¬ 
serving 

In action for Injuries to employee, 
operating machines in defendant em¬ 
ployer’s electric, power plant, as re¬ 
sult of explosion near switchboard 
whan bolt of lightning entered plant, 
circuit court had power to order, itnd 
did not exceed his jurisdiction In or¬ 
dering, defendant to permit inspec¬ 
tion of defendant’s premises by plain¬ 
tiff, his attorney*, a photographer* 
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hold to the contrary.™ It has been held that, under 
a statute conferring general equitable powers, dis¬ 
covery may be had of ordinary chattels and even of 
real estate. 76 - 6 Inspection of property may proper¬ 
ly be denied in order to protect trade secrets; 76 - 10 
but inspection of property involving trade secrets 
may be permitted where adequate safeguards are 
provided. 76 - 16 

b. Procedure 

The granting or denial of discovery by the produc¬ 
tion of books and papers depends largely on the sufficien¬ 
cy of the bill or application, and the answer thereto. The 
order granting it may, if there is doubt on that point, be 
conditioned on actual possession or control of the books 
or papers by the defendant. Disobedience of an order 
to produce is punishable as for contempt. 


A demand for production or inspection is not a 
necessary prerequisite for a bill of discovery of such 
books or papers. 77 

Bill , cross bill, or petition . Ordinarily, in the ab¬ 
sence of contrary rule or statute, the proper and only 
method for obtaining the inspection or production 
of books or papers in equity is by bill or cross bill. 78 
However, under appropriate court rules, an order 
for inspection of books and papers may be made 
by the chancellor on the application of either party 
to a cause pending in his court by way of petition™ 
duly verified. 80 

The bill or petition should state the existence of 
the documents therein specified, 81 and describe them 
with reasonable certainty. 82 It must show posses- 


and expert witness for purpose of ex¬ 
amining, photographing, measuring, 
and observing parts of plant alleged 
in complaint to be unsafe or improp¬ 
erly constructed or safeguarded. 

Ark.—Arkansas Utilities Co. v. Pip¬ 
kin, 150 S.W.2d 38, 202 Ark. 314. 
Statutory prohibition. 

Although a court of equity may 
grant orders for the inspection of 
property where It is shown to be 
necessary for the proper exercise of 
judicial functions or the attainment 
of justice, in view of the statutes 
forbidding any but a lineal survey by 
a company seeking to condemn land, 
the court in proceeding by an irriga¬ 
tion company had no right to permit 
it to inspect or survey the land for 
the purpose of informing its own 
witnesses as to its value. 

Tex.—Byrd Irr. Co. v. Smythe, Civ. 
App., 146 S.W. 1064. 

76. N.Y.—Beyer v. Transit Dev. Co., 
124 N.Y.S. 463, 139 App.Div. 724. 

18 C.J. p 1080 note 10. 

76.5 Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758—Owens- 
Illinois Glass Co. v. Bresnanan, 79 
N.E.2d 195, 322 Mass. 629. 

Subjects of production and inspec¬ 
tion under statutes see infra § 71. 
particular property 

(1) Where action of tort was 
brought against manufacturer of bot¬ 
tle for injury allegedly sustained 
when bottle of carbonated beverage 
exploded, court of equity had juris¬ 
diction to compel plaintiffs In person¬ 
al injury action to make available to 
manufacturer and its experts all 
fragments of glass in their posses¬ 
sion claimed to be parts of bottle. 
Mass.—Owens-Illinois Glass Co. v. 

Bresnahan, supra. 

(2) Where it appeared from bill 
for discovery that plaintiff brought 
an action at law against an electric 
company to recover for Injuries sus¬ 
tained as a result of its negligent 
maintenance of its wires on certain 


premises, and that such action was 
still pending and that statutory dis¬ 
covery might be inadequate in pro¬ 
viding plaintiff with a method of go¬ 
ing on premises involved to make 
examinations, tests and photographs 
of poles and wires involved, discovery 
could be granted, in sound discre¬ 
tion of trial court, to permit exami¬ 
nation of poles and wires in ques¬ 
tion. 

Mass.—MacPherson v. Boston Edison 
Co., 142 N.E.2d 758. 

76.10 Md.—Sun Dial Corp. v. Fink, 
128 A.2d 440, 211 Md. 550. 
Particular circumstances 

In proceeding to enjoin use of trade 
secrets by a former employee, plain¬ 
tiff's motion for inspection of defend¬ 
ant's business premises In advance of 
trial was properly denied as a pre¬ 
caution to guard against public dis¬ 
closure of trade secrets. 

Md.—Sun Dial Corp. v. Fink, supra. 
76.15 N.H.—Lincoln v. Langley, 106 
A.2d 383, 99 N.H. 158. 

Inspection, by expert 

In libel action for injury alleged 
to have been caused by defendants' 
editorial questioning of efficacy of 
plaintiff’s medications, in which de¬ 
fendants obtained discovery order 
requiring plaintiffs to produce for 
examination parent cultures from 
which medications were derived, 
court, in ordering that samples of 
culture be delivered to defendants’ 
expert, a recognized medical author¬ 
ity, and that all unused cultures be 
returned to plaintiffs on completion 
of analysis and examination, provided 
proper and adequate safeguards 
against indiscriminate disclosure of 
matter deemed by plaintiffs to be a 
trade secret. 

N.H.—Lincoln v. Langley, supra. 

77. N.C.—Burroughs v. McNeill, 22 
N.C. 297. 

78. Pa.—Berger v. Berger, 5 Pa.Dist. 
& Co. 665, 20 Sch.Leg.Hec. 202. 

18 C.J. p 1080 note 13. 
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Partnership documents 
An exception to the rule exists 
where partnership books and papers, 
to the inspection of which both par¬ 
ties have an equal right, are in the 
hands of one of the copartners or his 
assignees or representatives, in 
which case on the application of 
either party in any such suit, the ad¬ 
verse party will be compelled to de¬ 
posit the partnership books and pa¬ 
pers which are in his possession or 
under his control in the hands of the 
officers of the court for the inspec¬ 
tion of the party making such appli¬ 
cation. 

N.Y.—:Kelly v. Eckford, 5 Paige 548. 
78. N.J.—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Mach. 
Operators of U. S. and Canada, 
Local Union No. 384, of Hudson 
County, 169 A. 116, 114 N.J.Eq. 
495—Phillips v. Interstate Hosiery 
Mills, 162 A. 886, 111 N.J.Eq. 432. 

Eaton Axle & Spring Co. v. 
Breeze Corporations, 162 A. 581, 10 
N.J.Misc. 1100, affirmed 168 A. 285, 
111 N.J.Law 282. 

Mere affidavit is insufficient 
N.J.—Cocheu v. New Jersey General 
Security Co., 190 A. 849, 121 N.J. 
Eq. 457. 

80. N.J.—Markle v. Local Union No. 
641 of International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America, 17 A. 
2d 783, 129 N.J.Eq. 32—Cameron v. 
International Alliance of Theatri¬ 
cal Stage Employees and Moving 
Picture Mach. Operators of U. S. 
and Canada, Local Union No. 384, 
of Hudson County, 169 A. 116, 114 
N.J.Eq. 495—Phillips v. Interstate 
Hosiery Mills, 162 A. 886, 111 N.J. 
Eq. 432. 

81. N.J.—Phillips v. Interstate 

Hosiery Mills, supra. 

82 . Cal.—Kullman, etc., Co. v. So- 
lana County Super. Ct., 114 P. 589, 
15 C.A. 276. 



§ 18 DISCOVERY 

sion or control of the books or papers sought by the 
party who is asked to produce them, 83 and it must 
state the facts which are expected to be proved 
thereby, 84 the pertinence of such facts to the issue, 85 
and that they pertain to the case of complainant. 86 

A good cause of action or defense must be 
shown. 86 * 5 The bill should require answer under 
oath, 87 admitting or denying the allegations. 88 The 
application must state such facts and circumstances 
from which the court can, independently of the ap¬ 
plicant’s conclusions and oath with respect thereto, 
judge for itself of the materiality of the evidence 
sought and the propriety of granting or denying the 
application. 89 It has been held, however, that while 
a petition for production of documents must show 
good cause why discovery should be made, 89 - 5 it 
need not set out definitely the matter desired and 
the name of the person in whose possession the mat¬ 
ter may be. 89 * 10 

Motion and notice. In some jurisdictions by vir¬ 
tue of its inherent power, 89 * 15 or by virtue of an 
equity rule, 89 * 20 or a statute regulating chancery 
procedure, 89 * 25 a court of equity may, on motion 
and notice, order production of books and papers 
by a party. 
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Answer, hearing, and determination . In consid¬ 
ering the propriety of granting or denying the ap¬ 
plication *for production and inspection of writings, 
the pleadings should be kept in mind. 90 If the an¬ 
swer to a proper bill asking production and inspec¬ 
tion admits possession of the books or documents 
mentioned in the bill, a motion for the production 
based on such answer may be made, 91 which will 
usually be granted as a matter of course, 92 provid¬ 
ed the answer does not merely refer to books and 
papers but describes them with reasonable certain¬ 
ty, 93 admits that they arc in defendant's possession 
or power, 94 and shows that complainant has an in¬ 
terest therein. 95 

On such a motion defendant is entitled to appeal 
to the discretion of the court if any sufficient rea¬ 
son exists to protect him from a disclosure. 96 An 
answer purporting to set up a defense to the pro¬ 
duction of a document may itself, through indefmite- 
ncss, variance, and absence of verification, furnish 
evidence of its inherent unreliability, and so not con¬ 
stitute an adequate defense. 97 

Where the answer admits enough to render it 
probable that the documents are in defendant’s pos¬ 
session, his affidavit made thereafter that they are 


Md.—Eastern States Corp. v. Eisler, 
30 A.2d 867, 181 Md. 626. 

Pa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A.2d 
514, 353 Pa. 123, 161 A.L.R. 1143. 

Reed v. Farmers Nat. Bank of 
Watsontown, 63 Pa.Dist. & Co. 591, 
70 Northumb.Leg.J. 139. 

18 C.J. p 1080 note 16. 

83. N.J.—Phillips v. Interstate 
Hosiery Mills, 162 A. 886 , 111 N.J. 
Eq. 432. 

Pa.—Reed v. Farmers Nat. Bank of 
Watsontown, 63 PaJDist. & Co. 691, 
20 Northumb.Leg.J. 139. 

18 C.J. p 1080 note 16. 

84. Md.—Eastern States Corp. v. 
Eisler, 30 A.2d 867, 181 Md. 526. 

W.J.—Phillips v. Interstate Hosiery 
Mills, 162 A. 886 , 111 N.J.Eq. 437. 

18 C.J. p 1080 note 18. 

85. Cal.—Kullman, Salz & Co. v. So- 
lana County Super. Ct., 114 P. 689, 
15 C.A. 276. 

18 C.J. p 1080 note 19. 

88 . Md.—Eschbach v, Lightner, 31 
Md. 528. 

N.J.—Cameron v. International Al¬ 
liance of Theatrical Stage Em¬ 
ployees and Moving Picture Mach. 
Operators of u. S. and Canada, 
Local Union No. 384 of Hudson 
County, 169 A. 116, 114 N.J.Eq. 
49 $—Phillips v. Interstate Hosiery 
Mills, 162 A. 886 , 111 N.J.Eq. 432. 

Pa.—Brown v. Good Lumber Co., 76 
FaDist & Co. 318—Reed v. Farm¬ 


ers Nat. Bank of Watsontown, 63 
Fa.Dist. & Co. 591, 20 Northumb. 
Leg.J. 139. 

86.5 Pa.—Brown v. Good Lumber 
Co., 76 Pa.Dist. & Co. 318. 

87. N.Y.—Carpenter v. Benson, 6 N. 
Y.Super. 496. 

88. U.S.—Bischoffsheim v. Brown, C. 
C.N.Y., 29 F. 341. 

89. N.J.—Cocheu v. New Jersey 
General Security Co., 190 A. 819, 
121 N.J.Eq. 457—Cameron v. In¬ 
ternational Alliance of Theatrical 
Stage Employees and Moving Pic¬ 
ture Mach. Operators of U. S. and 
Canada, Local Union No. 384, of 
Hudson County, 169 A. 116, 114 N. 
J.Eq. 495—Phillips v. Interstate 
Hosiery Mills, 102 A. 880, 111 N.J. 

I Eq. 432. 

Pa.—Reed v. Farmers Nat. Bank of 
Watsontown, 63 Pa.Dist. & Co. 591, 
20 Northumb.Leg.J. 139. 

89.5 Md.—Hallman v. Gross, 59 A.2d 
304, 190 Md. 563. 

89.10 Md.—Hallman v. Gross, supra. 

89.15 Ala.—Ex Parte Monroe County 
Bank, 49 So.2d 161, 264 Ala. 515, 
23 A.L.R.2d 856. 

89.20 Fla.—-Wofford v. Wofford, 47 
So.2d 306. 

89.25 Fla.—Gribbel v. Henderson, 16 
So.2d 639, 154 Fla. 78. 

90. Del. Loft, Inc., v. Guth, 191 A. 
879, 21 Del.Ch. 361. 
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Md.—Hallman v. Gratis, 59 A .2d 304, 
190 Md. 563. 

91. Del.—Martin v. Martin Co., 88 
A. 612, 102 A. 373, 10 JVl.Ch. 211. 

3 8 C.J. p 10.81 note 28. 

92. N.V.—Eager v. WIswnM, 2 I'iiIki* 
369—-Watson v. liemvick, 4 Johns. 
Ch. 381. 

93. N.Y.—Wat.son v. lien wick, miprn. 

94. N.Y.—Wat .son v. Hon wick, su¬ 
pra. 

38 C.J. p 1081 note 26. 

Xf defendant snakes no allusion to 
the documents mentioned in the hill, 
plaintiff must except, to th«* answer; 
ho is not entitled on motion to the 
production of papers to which no 
(illusion is made In the nnnwer. 

U.S.—Robbins v. Davis, C.C.N.V,, 20 
F.Cas.No.31,880, i Blatehf. 238. 

95. N.Y.—Watson v. Renwiefc, 4 
Johns.Ch. 381. 

Relevancy shown by description 

If defendant. dem-rtbes and ndmitH 
possession of Jlooks of aer*iiit«f men¬ 
tioned in his hill, complainant may 
claim that the dcseriplion shows 
them to be relevant to his ease, even 
though relevancy is not admitted or 
is denied. 

Del,—Martin v. Martin Co., 88 A. 612. 
102 A. 373, It! Del.Ch. 211. 

96. U.S.—Bisehoffseheim v. Brown, 
C.C.N.Y., 29 l«\ 341. 

97. Md.--Hill v. iUnder, 133 A. 134, 
150 Md. 397* 
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not in his possession will not prevent a conditional | 
order for their production leaving defendant to be j 
exonerated for failure to produce them if he satis¬ 
fies the court that he has no control over the docu¬ 
ments. 98 Defendant cannot deprive plaintiff of the 
right of personal inspection by setting forth in the 
answer alleged copies of such books or writings." 

Where inspection of books and records may be 
ordered on petition in an equity cause, no valid or¬ 
der therefor can or should be made on such a peti¬ 
tion unless due opportunity has been given the ad¬ 
verse party to be heard, 1 and then only on appli¬ 
cant’s demonstration of good and sufficient cause 
therefor. 2 Where it is impossible on the basis of the 
bill and denial alone to determine whether complain¬ 
ant is entitled to discovery, judgment on the plead¬ 
ings will be denied. 2 - 5 

Order. It has been held to be within the discre¬ 
tion of the court to defer ruling on the application 
for production of books and records, until their ma¬ 
teriality and the necessity for their use should be 
shown. 3 An order for production and examination 
should be definite. 3 * 6 A conditional order for pro¬ 
duction is not improper. 4 Thus, an order requiring 
defendant to file the document involved if it can be 
found by him is proper, since its performance is rea¬ 
sonably limited to the possibility of his production of I 


DISCOVERY §§ 18-19 

the paper after due diligence. 6 Where plaintiff is 
seeking relief in the nature of discovery by inspec¬ 
tion of defendant’s mine in order to enable plaintiff 
to elect his remedy, details of the performance and 
supervision of such discovery can be provided for in 
the decree, and, if discovery proves unreasonably 
burdensome to defendant, work may be required to 
be performed by plaintiff at defendant’s expense. 6 

Disobedience of order . A court of equity, having 
jurisdiction to order discovery in aid of an action 
at law by the production of books and papers, has 
power to punish disobedience of such an order by 
commitment for contempt. 7 Generally, the failure 
to obey is a civil contempt; 7 - 5 but, under certain 
circumstances, the contempt may be criminal. 7 - 10 

Use of disclosures as evidence . The primary ob¬ 
ject of the proceeding being to secure the document 
for use in evidence, neither the proceeding by which 
such production is sought, nor the recitals in the 
order granting the application are per se admis¬ 
sible in evidence. 8 

§19. Costs 

Generally, the complainant In a bill of discovery must 
pay the costs, but not where the defendant refuses dis¬ 
covery of facts within his knowledge on the complainant's 
request therefor before the filing of the bill. Where ex¬ 
ceptions to an answer are sustained, the defendant must 
pay the costs on the exceptions. 


98. U.S.—Russell v. McLellan, C.C. 
Me., 21 F.Cas.No.12,168, 3 Woodb. 
& M. 157. 

99. Pa.—Pollock v. Anthracite Sep¬ 
arator Co. r 18 Pa.Dist. 40. 

1 . Ala.—Ex parte Anniston Person¬ 
al Loans, Inc., 96 So.2d 627, 266 Ala. 
356. 

N.J.—Phillips v. Interstate Hosiery 
Mills, 162 A. 886, 111 N.J.Eq. 432. 

2. N.J.—Phillips v. Interstate Ho¬ 
siery Mills, supra. 

2.5 Pa.—Brown v. Good Lumber Co., 
76 Pa.Dist. & Co. 318. 

3. Fla.—Florida New Deal Co. v. 
Crane Co., 194 So. 865, 142 Fla. 471. 

3.5 Pa.—Young v. Bradford County 
Tel. Co., 29 A.2d 533, 346 Pa. 90. 

Order held too indefinite 
An order requiring defendant to 
permit plaintiff's counsel to examine 
so much of defendant’s books, inven¬ 
tories, records, and papers as would 
enable plaintiff properly to amend his 
bill by giving a more accurate and 
definite description of particular 
books, records, inventories, and pa¬ 
pers sought by bill for discovery was 
too general and indefinite. 

Pa.—Young v. Bradford County Tel. 
Co., supra. 

4. U.S.—Russell v. McLellan, C.C. 


Me., 21 F.Cas.No.12,158, 3 Woodb. 
& M. 157. 

5. Md.—Hill v. Pinder, 133 A. 134, 
150 Md. 397. 

6 . N.H.—Kann v. Wausau Abrasives 
Co., 129 A. 374, 81 N.H. 535. 

7. Ill.—Garden City Sand Co. v. Peo¬ 
ple, 118 Ul.App. 372. 

7.5 Ala.—Ex parte National Ass'n 
for Advancement of Colored Peo¬ 
ple, 91 So.2d 214, 265 Ala. 349, cer¬ 
tiorari denied National Ass'n for 
Advancement of Colored People v. 
State of Alabama ex rel. Patter¬ 
son, 77 S.Ct. 1056, 353 U.S. 972, 1 L. 
Ed.2d 1135. 

N.J.—Markle v. Local Union No. 641 
of International Brotherhood of 
Teamsters, 24 A.2d 364, 131 N.J.Eq. 
202 . 

Amount of fine 

Contempt by an association for ad¬ 
vancement of a racial group of an 
order directing association to comply 
with order of circuit court to pro¬ 
duce association’s records pertaining 
to membership within five days from 
date, or if petitioner failed to comply, 
that fine for contempt would be one 
hundred thousand dollars, was civil, 
not criminal, and amount of fine was 
not limited by limitations set forth 
in statute for criminal contempts. I 
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I Ala.—Ex parte National Ass’n for 
Advancement of Colored People, 91 
So.2d 214, 265 Ala. 349, certiorari 
denied National Ass’n for Advance¬ 
ment of Colored People v. State of 
Alabama ex rel. Patterson, 77 S.Ct 
1056, 353 U.S. 972, 1 L.Ed.2d 1135. 
7.10 N.J.—Markle v. Local Union 
No. 641 of International Brother¬ 
hood of Teamsters, 24 A.2d 364, 131 
N.J.Eq. 202. 

Responsibility for disappearance 
Where it appeared that defendants 
who allegedly had custody of certain 
records of trade union appealed from 
an order for production of records 
forthwith for inspection, and that 
after affirmance of order a further 
demand was made to deliver records, 
not forthwith as provided in first 
order, but on a certain day, and it 
appeared that records were stolen or 
destroyed before date set in second 
order, defendants were not guilty of 
a civil contempt for failing to pro¬ 
duce record, but were either guilty 
of criminal contempt or guiltless in 
matter, depending on whether they 
were responsible for disappearance 
or destruction of records. 

N.J.—Markle v. Local Union No. 641 
of International Brotherhood of 
Teamsters, supra. 

8 . Md.—Hill v. Pinder, 133 A. 134, 
150 Md. 397. 
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§§ 19-20 DISCOVERY 

As a general rule complainant in a bill of discov¬ 
ery must pay the costs, 9 especially where he files 
his bill without first applying to his adversary for 
an admission of the facts sought to be elicited. 10 
Complainant must also pay the costs where the ap¬ 
plication is denied. 11 However, where prior to the 
filing of the bill the opposite party refuses discov¬ 
ery of facts within his knowledge after being so re¬ 
quested by complainant, the latter will not be 
-charged with the costs. 19 Where a bill for discov¬ 
ery contains also a prayer for general relief and a 
replication is filed to the answer, defendant is not 
entitled to an order for costs on motion as in a 


mere bill for discovery. 13 

Where exceptions to the answer are taken and 
sustained, defendant must pay the costs on the ex¬ 
ceptions. 14 For the purpose of taxing costs the of¬ 
ficers of corporations are deemed part of the cor¬ 
poration; 15 but when the discovery obtained is 
used to charge the officers in supplemental proceed¬ 
ings they are entitled to their costs. 10 Where com¬ 
plainant is compelled to pay the costs of an officer 
of a corporation necessarily made a party to a bill 
he is entitled to recover such costs from the other 
parties to the suit. 17 


II. UNDER STATUTORY PROVISIONS 

A. EXAMINATION OF PARTIES AND OTHER PERSONS IN GENERAL' 


§ 20. Right to and Nature and Scope of Rem¬ 
edy in General 

The purpose of discovery under statutes providing 
therefor is to procure evidence in order to prove one's 
case, and its general function is the disclosure by the 
adverse party of facts or documents which are necessary 
to the party seeking the discovery as a part of a cause 
of action or as evidence of his rights or title. 

The purpose of discovery under statutes providing 


therefor is to procure evidence in order to prove 
one’s case; 17 - 60 and its general function is, the dis¬ 
closure by the adverse party of facts, deeds, docu¬ 
ments, or other things which are in his exclusive 
knowledge or possession, and which are necessary 
to the party seeking the discovery as a part of a 
cause of action pending or to he brought in another 
court, or as evidence of his rights or title in such 
proceedings. 18 


9. Md.—Price v. Tyson, 3 Bland 392, 
22 Am.D. 279. 

18 C.J. p 1078 note 77. 

Corpus Juris has been cited in sup¬ 
port of holding- that party asking 
for discovery under usury statute 
should he required to pay or secure 
the costs in the first instance, sub¬ 
ject to their being recovered in the 
same manner as other costs in the 
event of his eventual success in the 
suit. 

Ky.—Tiller v. Cincinnati Discount 
Co., 110 S.W.2d 420, 424, 270 Ky. 
685. 

10 . S.C.—Jenkins v. Bennett, 18 S. 
E. 929, 40 S.C. 393. 

18 C.J. p 1079 note 78. 

11- N.J.—Condict v. Wood, 25 N.J. 
Law 319. 

12. N.H.—Dennis v. Riley, 21 N.H. 
50. 

18 C.J. p 1079 note 81. 

13. N.Y.—McDougall v. Miln, 2 
Paige 325. 

14. Md.—Price v. Tyson, 3 Bland 
392, 22 Am.D. 279. 

15. N.Y.—Masters v. Rossie Read 
Min. Co., 4 N.Y.Super. 301. 

16. N.Y.—Masters v. Rossie Read 
Min. Co., supra. 

17. N.Y.—Fulton Bank v. New York 
& Sharan Canal Co., 4 Paige 127. 

17.50 Ala.—Ex parte State ex rel. 
Garrett, 68 So.2d 541, 260 Ala. 18. 


N.J.—Hague v. Warren, 43 A.2d 8 Cl, 
137 N.J.Eq. 117. 

N.Y.—Marie Dorros, Inc., v. Dorros 
Bros., 80 N.Y.S.2d 25, 274 App.Div. 
11 . 

Casolaro v. Blau, 158 N.Y.S.2d 
589, 4 Misc.2d 206—Ehnos v. Krin- 
sky, 97 N.Y.S.2d 474, 198 Misc. 251 
—Gottfried v. Gottfried, 95 N.Y.S. 
2d 561, 197 Misc. 562—American 
Worcestershire Sauce Co. v. Ar¬ 
mour & Co., 87 N.Y.S.2d 738, 194 
Misc. 745—Berman v. Robeson Cut¬ 
lery Co., 64 N.Y.S.2d 120, 187 Misc. 
524. 

In re Salomon’s Estate, 84 N.Y.S. 
2d 679, affirmed 89 N.Y.S.2d 525, 
275 App.Div. 802—Gass v. Nelson, 
82 N.Y.S.2d 641, affirmed in part 
; and modified in part on other 
grounds 87 N.Y.S.2d 218, 275 App. 
Div. 669—Leonard v. Homo Own¬ 
ers Loan Corp., 39 N.Y.S.2d 127. 
Pa.—Lippincott v. Graham, Com.Pl., 
3 Bucks Co. 16. 

18 . Iowa.—Hardenbergh v. Both, 73 
N.W. 2 d 103, 247 Iowa 153. 

Ohio.—Dieckbrader v. New York 
Cent. R. R„ Com.Pl., 113 N.E. 2 d 
268. 

Tex.— Corpus Juris Secundum quot¬ 
ed in b. F. Avery & Sons Plow Co. 
v. Mayfield, Clv.App,, m S.W.2d 
1134, 1136, error dismissed, 

18 C.J. p 1057 note 1. 

“Bill of discovery” 

Generally, a “bill of discovery” is 
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a proceeding by a party am Dint an 
adversary for the disco very of facts 
within the knowledge of tho adver¬ 
sary, or documents, writings, or oth¬ 
er things within his possession or 
power to bo used cither offensively 
or defensively in a pending or con¬ 
templated action. 

Tex.— Corpus Juris Beeundum oittd 

in Equitable Trust <’o, v, Jackson, 
101 H.\V,2<3 nr>2, 563. 120 Tex, 2. 

Dallas Joint Stock Land Hank of 
Dallas v. State ex rel, Civ, 

App., 133 RW.2d 827, affirmed 137 
RW.Sd 993, 2 35 Tex. 25, 

“Purs bill of discovery" 

Discovery in cases where facts are 
to bo acquired In aid of a suit pend¬ 
ing or to bo filed is a "pure bill of 
discovery” as distinguished from a 
bill which Is permitted a Judgment 
creditor who has boon unable to find 
sufficient property of the debtor. 

Tex.—II. P, Avery A Sons Flow Co. 
v. Mayfield, Clv.App., Ill H. W.2d 
1134, error dismissed. 

Provision of ooourats information la 
sdvaaos of trial 

O) Rurposo of proceeding Is to 
provide accurate information in ad¬ 
vance of trial concerning actual facts 
and circumstances of a controversy. 
Mich.—Ewer v, Dietrich, 78 N.W.Sd 
97, 346 Mich. 535'-Hnllidt v, Mich¬ 
igan Consol. Gas Oa, 283 N.W« 72$. 
298 Mich. 582, 
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DISCOVERY §20 


To prevent abuses and unjust surprise, discovery 
affords to litigants the right to obtain particulariza¬ 
tion by motion or demand in order to become ap¬ 
prised of anything concerning which there may ex¬ 
ist honest doubt . 18 * 5 The discovery devices are de¬ 
signed to fulfill the function of issue formulation as 
well as the function of fact revelation ; 18 * 10 and the 
simplification and clarification of issues is one of 
the primary purposes of the discovery proce¬ 
dure . 18 * 15 Another is to encourage the disposition 
of litigation by way of settlement in advance of the 
trial . 18 * 20 

Statutory proceedings for the examination of a 


party before trial and proceedings provided for by 
civil rules of procedure have generally been held to 
operate as a substitute for the chancery bill of dis¬ 
covery . 19 While the new procedures are bottomed 
on the old equity practice , 19 * 6 the scope of the dis¬ 
covery is not confined to that which was historically 
available in equity , 19 * 10 and according to some au¬ 
thorities an examination for discovery under the 
statutes goes much further than a pure bill for dis¬ 
covery . 20 Such a statute creates a new remedy and 
operates to destroy preexisting remedies in equity , 21 
but the proceedings are largely regulated by the 
principles and rules applicable to the equitable pro- 


(2) Aim of pretrial discovery pro¬ 
ceedings is to enable parties to un¬ 
earth facts before they reach court¬ 
room for trial. 

N.Y.—Miller v. Shopwell Poods, Inc., 
156 N.Y.S.2d 208, 2 A.D.2d 362. 
Substitute for physical appearance on 
trial 

Function of an examination before 
trial of an adverse party is not limit¬ 
ed to mere admissions he may make, 
but is a substitute for his physical 
appearance on trial and has exactly 
same effect as proof of any fact with¬ 
in his knowledge as his oral testimo¬ 
ny would have. 

N.Y.—General Acc. Fire & Life As- 
sur. Corp. v. Sebastian, 172 N.Y.S. 
2d 392. 

18.5 Ill.—Parrino v. Landon, 134 N. 
E.2d 311, 8 Ill.2d 468. 

Design to permit exploration 

Pre-trial discovery is designed to 
permit exploration and avoid sur¬ 
prise in order to make judicial proc¬ 
ess one of determining facts apper¬ 
taining to issue and rendering a just 
decision thereon, rather than promo¬ 
tion of a battle of wits between coun- 

111.*—Pink v. Dempsey, 113 N.E.2d 334, 
360 Ill.App. 406. 

18.10 Del.—Buchanan Service, Inc. 
v. Crew, Super., 122 A.2d 914— 
Pfeifer v. Johnson Motor Lines, 
Inc., Super., 89 A.2d 154, 8 Terry 
191. 

N.J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A.2d 705, 6 N.J. 333. 

18.15 Mich.—Ewer v. Dietrich, 78 N. 

W.2d 97, 346 Mich. 535. 

N.Y.—Simons v. Simons, 49 N.Y.S.2d 
929, 182 Misc. 860. 

Public purpose to reduce time of 
trial 

Aside from advantage of discovery 
rules to party in discovering oppo¬ 
nent’s claim, rule has public purpose 
to reduce time of trial by narrowing 
issues, to obtain admissions of fact, 
to fix claims of parties when inci¬ 
dents are fresh in their minds, and 


to foster accuracy and celerity of 
trial, as well as to induce settle¬ 
ments. 

Mich.—Ewer v. Dietrich, 78 N.W.2d 
97, 346 Mich. 535—Vincent v. Van 
Blooys, 248 N.W. 633, 263 Mich. 
312. 

18.20 N.Y.—Meehan v. McCloy, 40 N. 
Y.S.2d 207, 266 App.Div. 706, ap¬ 
peal denied 41 N.Y.S.2d 957, 266 
App.Div. 761. 

19. Fla.—May v. Whitehurst, 144 So. 
326, 107 Fla. 174. 

Iowa.—Hardenbergh v. Both, 73 N.W. 

2d 103, 247 Iowa 153. 

Mass.—MacPherson v. Boston Edison 
Co., 142 N.E.2d 758. 

N.Y.—Albert A. Volk Co. v. Cauld- 
well-Wingate Co., 70 N.Y.S.2d 662, 
272 App.Div. 290. 

N.C.—Douglas v. Buchanan, 191 S. 
E. 736, 211 N.C. 664—McGraw v. 
Southern Ry. Co., 184 S.E. 31, 209 
N.C. 432, certiorari denied South¬ 
ern Ry. Co. v. McGraw, 57 S.Ct. 
117, 299 IT.S. 591, 81 L.Ed. 435. 
Ohio.—Dieckbrader v. New York 
Cent. R. R., Com.Pl., 113 N,E.2d 
268. 

S.C.—Ellen v. King, 88 S.E.2d 598, 
227 S.C. 481—Mahaffey v. Southern 
Ry. Co., 178 S.E. 838, 175 S.C. 198- 
People’s Bank of Hartsville v. 
Helms, 138 S.E. 622, 140 S.C. 107. 
Wis.—State ex rel. Walling v. Sul¬ 
livan, 13 N.W.2d 550, 245 Wis. 180, 
154 A.L.R. 841. 

18 C.J. p 1062 note 68, p 1085 note 
93. 

In law case where a situation pre¬ 
sents itself which would justify a 
bill for discovery in equity, it is not 
necessary to file a separate bill in 
equity to effect discovery, and party 
may have discovery in law court. 
Tenn.—Hubbard v. Haynes, 225 S.W. 
2d 252, 189 Tenn. 335. 

19.5 Iowa.—Hardenbergh v. Both, 
73 N.W.2d 103, 247 Iowa 153. 

19.10 ill.—Krupp v. Chicago Trans¬ 
it Authority, 132 N.E.2d 532, 8 Ill. 
2d 37. 


■20. Iowa.—Hardenbergh v. Both, 73 
N.W.2d 103, 247 Iowa 153. 

Md.—Johnson v. Bugle Coat, Apron 
& Linen Service, 60 A.2d 686, 191 
Md. 268. 

N.Y.—Hines v. MacDermott, 7 Daly 
513, 55 How.Pr. 259. 

Wis.—Kelly v. Chicago, etc., R. Co., 
19 N.W. 521, 60 Wis. 480. 

21. Ohio.—Placke v. Washburn, 
Com.Pl., 126 N.E.2d 610. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 
56, 66 A.L.R. 1264. 

Inherent power of New York su¬ 
preme court 

(1) In New York the authorities 
are not in harmony on the ques¬ 
tion whether the jurisdiction of the 
supreme court as successor to the 
court of chancery to direct the ex¬ 
amination of a party before trial is 
inherent or whether it is purely stat¬ 
utory. 

N.Y.—Lotz v. Standard Vulcanite Pan 
Co., 168 N.Y.S. 446, 102 Misc. 68. 

(2) Some of the cases hold that 
this court has not been deprived of 
its inherent power to compel dis¬ 
covery by reason of the statute. 
N.Y.—Glenney v. Stedwell, 64 N.Y. 

120—King v. Leighton, 58 N.Y. 383. 

Lotz v. Standard Vulcanite Pan 
Co., 168 N.Y.S. 446, 102 Misc. 68. 

(3) In other cases it has been held 
that the power is purely statutory. 
N.Y.—*Woods v. Barton, 234 N.Y.S. 

154, 226 App.Div. 38—In re Briggs' 
Estate, 168 N.Y.S. 382, 180 App.Div. 
843. 

18 C.J. p 1082 note 38. 

Interlocutory proceeding 
Under the New York statute the 
proceeding to obtain the examina¬ 
tion of a party before trial has lost 
its peculiar character as an equi¬ 
table remedy, and is an interlocutory 
proceeding available in every sort of 
action and within the jurisdiction of 
all courts of record. 

N.Y.—Lotz y. Standard Vulcanite Pan 
Co., 168 N.Y.S. 446, 102 Misc. 68. 
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ceedings , 22 especially when the statute so provides, 
and may adopt the mechanics of the former equita¬ 
ble rule. 23 -® 

The modern policy in civil cases is that the utmost 
liberality should prevail in the matter of discov- 
ery) 2S.xo the trend being to broaden the scope of dis¬ 
covery so as to give litigants access to all material 
facts 23 - 16 not protected by privilege , 23 - 20 including 
those underlying an opponent’s case as well as those 
bolstering one’s own , 23 - 26 but not to permit such 


discovery and investigation to be used in bad faith 
or in such a manner as unreasonably to annoy, em¬ 
barrass, oppress, or injure the parties or witness¬ 
es 33.30 or where all necessary facts should he avail¬ 
able to the party by way of a bill of particulars. 23 ^ 

The statutory proceeding is a provisional rem- 
e( jy23.40 a mere proceeding within an action, 23 -*® 
and not a special proceeding. 2:! - r, ° Under statutes 
providing that the right of discovery is cumulative 


22. Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

Ohio.—Driver v. F. W. Wool worth 
Co., 16 N.E.2d 548, 58 Ohio App. 
299. 

Placke v. Washburn, Com.Pl., 126 
N.E.2d 610. 

Pa.—Federal Deposit Ins. Corp. v. 

Smith, Com.PL, 30 North.Co. 332. 
S.C.—Ellen v. King:, 88 S.E.2d 598, 
227 S.C. 481—Mahaffey v. South¬ 
ern Ry. Co., 178 S.E. 838, 175 S.C. 
198—People's Bank of Hartsville v. 
Helms, 138 S.E. 622, 140 S.C. 107. 
Explanation of statutory remedy is 
in the old chancery practice relating 
to bill of discovery, entitling a party 
to sift his adversary's conscience. 
N.Y.—Brand v. Butts, 273 N.Y.S. 181, 
242 App.Div. 149. 

23. Tex.—Dallas Joint Stock Land 
Bank of Dallas v. State ex rel. 
Cobb, 137 S.W.2d 993, 135 Tex. 25. 

White v. National Paving Co., 
Civ.App., 101 S.W.2d 588. 

23.5 Ky.—Proctor & Gamble Dis¬ 
tributing Co. v. Vasseur, 275 S.W. 
2d 941. 

23.10 Cal.—Paley v. Superior Court 
In and For Los Angeles County, 
290 P-2d 617, 137 C.A.2d 450. 

N.H.—Drake v. Bowles, 92 A.2d 161, 
97 N.H. 471. 

N.J.—Lang v. Morgan's Home Eauip- 
ment Corp., 78 A.2d 705, 6 N.J. 
333. 

N.Y.—Calabrisi v. Bero, 108 N.Y.S.2d 
256, 279 App.Div. 702, 

Commissioner of Welfare of City 
of New York, on Complaint of Mir¬ 
anda v. Soto, 160 N.Y.S.2d 263, 5 
Misc.2d 449—Chenango County 
Nat. Bank & Trust Co. of Norwich 
v. Lyon, 74 N.Y.S.2d 382, 190 Misc. 
358—Easton v. Simpson, 46 N.Y.S. 
2d 395, 182 Misc. 405, affirmed 49 
N.Y.S.2d 431, 267 App.Div. 1047, 
appeal dismissed 59 N.E.2d 443, 293 
N.Y. 855—Broome v. Perlman, 36 
N.Y.S.2d 729, 178 Misc. 873. 

Heath v. Masotti, 55 N.Y,S.2d 
416, affirmed 59 N.Y.S.2d 384, 269 
App.Div. 1007—Mellon v. Beebe, 51 
N.Y.S.2d 142. 

Pa.—Klein v. Commonwealth, Com. 
PI., 104 Pittsb.Leg.J. 471. 


Power liberally extended by court 

Supreme court is very liberal in 
extending power of discovery under 
statute. 

A la t _Ex parte Monroe County Bank, 
49 So.2d 161, 254 Ala. 515, 23 A.L. 
R.2d 856. 

Favored by courts 

Examinations of defendants b.v 
plaintiffs prior to trial are favored 
by the courts and are not to be 
thwarted on technicalities. 

N.Y.—White v. Ballon, 149 N.Y.S.2d 
82, modified on other grounds 152 
N.Y.S.2d 323, 1 A.D.2d 1052. 

23.15 Iowa.—Nehring v. Smith, 49 
N.W.2d 831, 243 Iowa 225—Hitch¬ 
cock v. Ginsberg, 37 N.W.2d 302, 
240 Iowa 678. 

N.Y.—:Marks v. Nager, 134 N.Y.S.2d 
47, 206 Misc. 744. 

Wide discovery and investigation of 
facts permitted 

Minn.—Baskerville v. Baskerville, 75 
N.W.2d 762, 246 Minn. 490. 

Bight not limited by restrictions on 
use 

Right to take deposition of an ad 
verse party as given by statute is 
not limited by statutory rent riot loan 
on use of a deposition at trial. 

Okl.—State ex rel. Westerheide v. 
Shilling, 123 P.2d 674, 190 Okl. 305. 

23.20 Mo.—State ex rel. Iron Fire¬ 
man. Corp, v. Ward, 173 S.W.2d 920, 
351 Mo. 761. 

23.25 Md.—Herzingor v. Mayor 
City Council of Baltimore, 98 A.2d 
87, 203 Md. 40. 

N.Y.—Parker v. Culler Furniture* Co., 
103 N.Y.S.2d 710, 278 App.Div. 135. 
reargument and appeal domed 104 
N.Y.S.2d 798, 278 App.Div. SOS. 

Flynn v. Royal Development Co., 
54 N.Y.S.2d 585. 

23.30 Minn.—Baskcrville v. Basker- 
ville, 75 N.W.2d 762, 246 Minn. 490. 
N.Y.—Collins v. Davis, 108 N.Y.S.2U 
394—Di Stefano v. Green Inland 
Const. Co., 28 N.Y.S.2d 4 98, revers¬ 
ed on other grounds 28 N.Y.S. I’d 
158, 261 App.Div. 1033. 

Exploration of all business affairs not 
contemplated 

Statute providing for interroga¬ 
tories to nonresident parties was in¬ 
tended to enable resident parties to 
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take evidence of nonresident party 
for use in suit, and not to enable 
resident to explore all business af¬ 
fairs of his adversary. 

Miss.— Morrison v. Guaranty Arort- 
gago $ Trust Co., 199 So. 110, 391 
Miss. 207. 

Good faith required 

(1) An exatninat n»n of party be¬ 
fore trial must be legitimately 
sought, and party seeking it must 
not. in good faith. 

N.Y.— In re Emhorn’s Estate, 138 N, 
Y.S.2d 8It), affirmed, In re Einhorn'H 
Will, M2 N.Y.S. 2d 357, 285 App. 
DIv. 1143. 

(2) Trial court should exercise It h 
discretion to see to it that examina¬ 
tion of n party before trial ts not 
sought for ulterior purposes making 
good faith paramount eonslderalion. 
N.Y.—Easton v. Simpson, 41* N.Y.S. 

2d 395, 182 Mine. 4 05. affirmed 41) 
N.Y.S.2d 431. 267 \pp.Div. 1()47, ap¬ 
peal dismissed 59 N.E 2d 443, 293 
N.Y. 855. 

(3) "Good faith" with rrnjiert to 
party's attitude in seeking examina¬ 
tion has no trrhnleal meaning but It 
implies integrity and absence of in- 
formalion which would make exam¬ 
ination unfair and to net in good 
faith plaintiff nurd net with honest 
intention not to take any unfair ad¬ 
vantage. 

N.Y.- Troeneeker v. Stager, 92 N.Y.S. 
2d 1, 196 Mine. 4lffi. 

23.35 N.Y.- Neri v. Erie ft. Co., 101 

N.Y.S,2d 132, 199 Mis**, ;;/l. 

Lumber Mut. Cm- Ins. Co. of 
New York v. William Spencer Ait 
Son Corp., 41 N.Y.S.2d 217. 

23.40 WIs. State ex pel. Walling v, 
Sullivan, 13 N.W.I’d 55a. 245 Win. 
180, 154 A.L it. 811 Milwaukee} 

Corrugating Co. v. Elagge, 175 N. 
W. 777, 170 Win. 493. 

33.45 Wis. State ex pel. Walling V. 
Sullivan, 13 N\\V,2d 5.iU. 213 Wl*. 
180, 154 A.L.It. ML 

Oral examination In-fore trial as a 
proceeding in nn action see Infrit 
$ 39. 

23.50 WIh.—-S tate ex rel. Walling V. 
Sullivan, supra Milwaukee Cor¬ 
rugating Co. v. Hluggo, 175 N.W. 
777, X70 Win. 492. 
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of all other remedies, the right is not defeated by 
the availability of another remedy . 24 

Various proceedings distinguished. A bill of 
particulars and discovery under the statutes serve 
somewhat different procedural functions ; 24 * 6 they 
are not, however, inconsistent remedies, but rather 
are concurrent and cumulative remedies . 24 * 10 If a 
complaint is insufficient as to a claim for special 
damages, defendant can obtain specific details by a 
motion for a more definite statement, but if he 
does not elect to make such a motion, he may obtain 
specific details either by interrogatories or by pre¬ 
trial deposition . 24 * 16 

An examination of the adverse party under a dis¬ 
covery statute is not the taking of a deposition to 
be used on the trial , 26 and the right to examine is 
not dependent on the existence of conditions re¬ 
quired in order to take the deposition of a witness . 26 
The right to take depositions and the right to obtain 
discovery are not mutually exclusive so that the use 
of one necessarily precludes the use of another . 26 * 5 

There is a fundamental distinction between the 
remedy of examination of the adverse party before 
trial and that of discovery and inspection of books 
and papers , 27 although both remedies may be sought 
in the same proceedings . 28 

The discovery rules were not framed for use in 


place of supplementary proceedings, and may not be 
used by a judgment creditor to ascertain whether 
the judgment debtor has assets for the payment of 
the judgment; they are intended for use in the trial 
itself, and not after the trial has been concluded . 28 * 6 

Interrogatories. The propounding of interroga¬ 
tories is a discovery proceeding , 28 * 10 and answers to 
interrogatories propounded to a party are in the na¬ 
ture of a discovery at law . 28 * 15 Interrogatories un¬ 
der discovery statutes providing therefor are writ¬ 
ten questions propounded by one party and served 
on the adversary who must serve written answers 
thereto under oath . 29 

Interrogatories are not pleadings , 30 but are rather 
in the nature of an examination designed to obtain 
disclosures of facts admissible in evidence . 31 In 
chancery, however, they were always regarded as a 
part of the pleadings, and where the practice was 
adopted from chancery, it has been said that the 
interrogatories should be treated as part of the sys¬ 
tem of pleading . 31 * 5 When used as an adjunct to 
the pleadings for the purpose of clarifying the con¬ 
tentions of the pleader, the interrogatory is ex¬ 
posed to the operation of rules of practice which per¬ 
tain to the amendment of pleadings and authorize 
inconsistent, alternate, and hypothetical plead¬ 
ings . 31 * 10 


24. Tex.—May v. Donalson, Civ.App., 
141 S.W.2d 702—Samuels v. Fink- 
elstein, Civ.App., 25 S.W.2d 923, 
error dismissed. 

Provisions as cumulative in charac¬ 
ter see infra § 21. 

Injunctive relief 

By invoking the discovery statute, 

a litigant does not yield any existing 

right to equitable relief, such as in¬ 
junctive relief. 

Tex.—May v. Donalson, Civ.App., 141 
S.W.2d 702. 

24.5 Ala.—Ex parte State ex rel. 
Garrett, 68 So.2d 541, 260 Ala. 18. 

N.J.—Hague v. Warren, 43 A.2d 861, 
137 N.J.Eq. 117. 

N.Y.—Application of Woolco Realty 
Corp., 153 N.Y.S.2d 248, 2 A.D.2d 
676. 

Fitzgerald v. Primmer, 146 N.Y. 
S.2d 15, 1 Misc.2d 403. 

Difference in functions of discovery 
and bill of particulars see Pleading 
§ 376. 

Examination not permitted to per¬ 
form functions of demand for bill 
of particulars see infra § 30(1). 

Party not entitled to examine as to 
matters fully covered by bill of 
particulars see infra § 32(1). 

24.10 N.C.—Tillis v. Calvine Cotton 
Mills, Inc., 76 S.E.2d 376, 238 N.C. 
124. 


Successive use of remedies 

Defendants, who had unsuccess¬ 
fully attempted to obtain a bill of 
particulars, were not put to an elec¬ 
tion in applying for such bill and, 
therefore, would not be precluded on 
such ground from subsequently at¬ 
tempting to obtain same information 
through interrogatories. 

N.C.—Tillis v. Calvine Cotton Mills, 
Inc., supra. 

24.15 Fla.—Augustine v. Southern 
Bell Tel. & Tel. Co., 91 So.2d 320. 

25. Wis.—Lange v. Heckel, 175 N.W. 
788, 171 Wis. 59. 

26. Ky.—Johnson v. Langley, 57 S. 
W.2d 21, 247 ICy. 387. 

26.5 N.H.—Town of New Castle v. 
Rand, 136 A.2d 914. 

27. N.Y.—Saper v. National Bank of 
Far Rockaway, 38 N.Y.S.2d 425, 265 
App.Div. 941—Western Elevating 
Ass’n v. Chapman, 263 N.Y.S. 62, 
238 App.Div. 14—Harby S. S. Co. v. 
Staten Island Shipbuilding Co., 17 8 
N.Y.S. 818, 189 App.Div. 769. 

Fink v. Thompson, 70 N.Y.S.2d 
226—Di Stefano v. Green Island 
Const. Co., 28 N.Y.S.2d 498, revers¬ 
ed on other grounds 28 N.Y.S.2d 
158, 261 App.Div. 1033. 

S.D.—State v. Best, 80 N.W.2d 565. 

28. N.C.—.Abbitt v. Gregory, 144 8. 
E. 297, 196 N.C. 9. 
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28.5 Md.—IT. O. Colson Co. v. Goff, 
102 A.2d 548, 204 Md. 160. 

Discovery in add of execution 

Rules relating to discovery in aid 
of preparation of pleadings and prep¬ 
aration or trial of a case, do not ap¬ 
ply to discovery in aid of execution, 
although such discovery may be ob¬ 
tained under statute providing there¬ 
for. 

Pa.—Brunwasser v. Dessy, 8 Pa.Dist. 
& Co.2d 743, 105 Pittsb.Leg.J. 71. 

28.10 Ala.—Ex parte State ex rel. 
Garrett, 68 So.2d 541, 260 Ala. 18. 

Mass.—MacPherson v. Boston Edi¬ 
son Co., 142 N.E.2d 758. 

28.15 Ala.—Alabama Power Co. v. 

Bodine, 105 So. 869, 213 Ala. 627. 
Answers to interrogatories in gener¬ 
al see infra §§ 62-68. 

29. N.J.—Neske v. Burns, 149 A* 
761, 8 N.J.Misc. 160. 

Form and requisites of interroga¬ 
tories see infra § 57. 

30. Ill.—P. Rielly & Son v. National 
Parlor Furniture Co., 192 Ill.App. 
395. 

31. Mass.—Goldman v. Ashkins, 165 
N.E. 513, 266 Mass. 374. 

31.5 Ind.—Paulausky v. Polish Ro¬ 
man Catholic Union of America, 
39 N.E.2d 440, 219 Ind. 441. 

31.10 Del.—Buchanan Service, Inc. 
v. Crew, Super., 122 A.2d 914. 
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Purely statutory right. The right to examine an 
adverse party before trial in civil actions at law is 
purely statutory,' 31 - 15 and must be found in a stat¬ 
ute or validly adopted rule; 31,20 a court has no in¬ 
herent or common-law power to order the examina¬ 
tional^ So, the right to propound written inter¬ 
rogatories is purely statutory, 32 and it did not exist 
at common law. 33 

Existence of cause of action. Plaintiff must have 
a cause of action before discovery will be granted, 34 
but all that is usually required is a showing that 
there is a reasonable basis for a belief that a cause 
of action exists, 35 and generally the insufficiency of 
the complaint is not a ground for denying an ex¬ 
amination before trial 35 - 5 unless the insufficiency of 
the complaint is so obvious and free from doubt that 
the parties should not be subject to the expense or 
trouble of the examination. 35 - 10 Ordinarily, the 
right of discovery is ancillary or incidental to the 


maintenance of another action or proceeding,56 
but, in accordance with statutory provisions, a bill 
for discovery may be brought independently of an¬ 
other action. 37 

Nature of deposition taken . A deposition taken 
on an examination before trial is not a mere state¬ 
ment obtained ex parte, but is in the nature of an 
examination of a witness, 37 - 5 and theoretically, at 
least, the examining party makes the interrogated 
party his own witness, 37 - 10 even though such witness 
is the adverse party. 37 - 15 

§ 21. Provisions of Constitutions, Statutes, 
and Rules 

Under remedial statutes or rules of procedure, In¬ 
tended to promote the administration of Justice, discovery 
may be had by oral examination or by written Interroga. 
tories. 

Under particular statutes or rules of procedure 
which arc wholly remedial, 37 - 50 discovery may be 


31.15 Ala.—Ex parte Driver, 50 So. 
2d 413, 255 Ala. 118. 

N.H.—Veino v. Veino, 78 A.2d 522, 96 
N.H. 439. 

N.Y.—Application of Cohen, 37 N.Y. 
S.2d 115, 179 MIsc. 6, affirmed 38 
N.Y.S.2d 925, 265 App.Div. 1029. 

Billie Barnes, Inc. v. Tanbro Fab¬ 
rics Corp., 83 N.Y.S.2d 750—Weber 
v. Deutschberger, 45 N.Y.S.2d 503. 

Pa.—Levinson v. Alinikoff, Com.Pl., 
36 Luz.Leg.Reg.R. 105—Smith v. 
First Nat. Bank & Trust Co. of 
Easton, Com.Pl., 30 North.Co. 279. 

31.20 N.Y.—Johansen v. Gray, 108 N. 
Y.S.2d 35, 279 App.Div. 108. 

31.25 N.Y.—Heishon v. Knickerbock¬ 
er Life Ins. Co., 77 N.Y. 278. 

In re Pequeno's Estate, 30 N.Y. 
S.2d 123, 177 Misc. 223. 

32. Ala.—Ex parte Ingalls, 54 So.2d 
288, 256 Ala. 305—Ex parte Pol¬ 
lard, 171 So. 628, 233 Ala. 335. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 
150 Fla. 702. 

Iowa.—Winneshiek County State 

Bank v. District Court of Allama¬ 
kee County, 212 N.W. 391, 203 Iowa 
1277. 

33. Ala.—Ex parte Ingalls, 54 So.2d 
288, 256 Ala. 305. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 
150 Fla. 702. 

Ill.—Armour Grain Co. r. Pittsburgh, 
C., C. & St. L. R. Co., 150 N.E. 650, 
320 Ill. 156. 

Wash.—State ex rel. Bronson v. Su¬ 
perior Court for King County, 77 
P.2d 997, 194 Wash. 339. 

84* Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

N.Y.—Turecamo v. Frankel, 17 N.Y.S. 
2d 698, 258 App.Div. 1064—Moffat 
v. Phoenix Brewery Corporation, 
288 N.Y.S, 281, 247 AppJDiv. 552. 


Levine v. Behn, 8 N.Y.S.2d 58, 
169 Misc. 601, affirmed 12 N.Y.S.2d 
190, 257 App.Div. 156, reversed on 
other grounds 25 N.E.2d 871, 2S2 
N.Y. 120—Bienenfeld v. Mortgage 
Commission, 291 N.Y.S. 739, 101 
Misc. 311. 

Valid cause of action shown 
Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 
Civ.App., 133 S.W.2d 827, affirmed, 
Sup., 137 S.W.2d 993, 135 Tex. 25. 

35. Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

N.Y.—Grossmann v. Wagner, 291 N. 
Y.S. 869, 161 Misc. 1, affirmed 205 
N.Y.S. 764, 260 App.Div. 766. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 137 
S.W.2d 993, 135 Tex. 25. 

Running of limitations 
Where the running of limitations 
on an action are not clearly shown, 
an examination of defendant before 
trial should not be denied as a mat¬ 
ter of law. 

N.Y.—Mencher v. Richards, 27 N.E.Sd 
982, 283 N.Y. 176, reargument de¬ 
nied 17 N.Y.S.2d 1013, 258 App.Div. 
977, motion denied 28 N.E.2U 981, 
283 N.Y. 776. 

35.5 N.Y.—Honor Brand Milling Co. 
v. Robinson, 78 N.Y.S.2d 644, 102 
Misc. 165. 

35.10 N.Y.—Honor Brand Milling Co. 
v. Robinson, supra. 

36. Ky.—Tiller v. Cincinnati DIs-! 
count Co., 110 S.W.2d 420, 270 Ky, 
685. 

Tex.—Clark v. Employers' Casualty 
Co., Civ.App., 68 S.W.2d 226, 
Pendency and condition of cause see 
infra § 24. j 


“Discovery proceedings may prop- 
j erly bo instituted only when such 
proceedings are niuullury to or in aid 
of ponding or contemplated litiga¬ 
tion." 

Tox.—Moody v. Moody Xnl. Bank of 
Galveston, Civ.App., ?!01! 695, 

607 . 

“Proceeding” 

Within .statute providing for dis¬ 
covery ns ancillary to mane other 
civil proceedings, a. "proeeedlhg" is 
some act or acts done in furtherance 
of the enforcement of an existing 
right, real or Imaginary, and may ho 
by petition in a court of competent 
jurisdiction or by a summary remedy 
prescribed by statute, 

Gu.—Coca-Cola Co. v. City of Atlan¬ 
ta, lit) H.M. 730, 152 (la. 558, 23 
A.L.U, 1339, certiorari denied 42 H. 
Ct. 585, 259 U.N. fiSJ, 6« U, Kd. 1074, 
error dismissed 43 Ri't. 166, 260 
TJ.S. 760, 67 L.Ed. 501. 

37. Tex.—Henman v. Sanger Bros., 
Civ.App., 32 WAV.2d *72. 

37.5 N.Y.—Reliable Textile <?n. v. 
Elk Dyo Works, 32 N.Y.W.2U 438, 
177 Misc. 926, 

37.10 N.Y,— Reliable Textile Co. v. 
Elk Dyo Works, supra, 

37.15 N.Y.— Reliable Text Us Co, V. 
Elk Dyo Works, supra. 

37.50 Ala.- Ex parte Lovenmn, Jo¬ 
seph & Lou!*, i! Ho,2d 4 HI, 241 A!h. 
379. 

Iowa.—-Hitchcock v. Ginsberg, 37 N. 

W,2d 302, 240 lowa 678. 

N.Y.—Wolk v. City of New York, 37 
N.Y.8.2d 352. 

Bisoovsry rults arc procedural nnd 
not substantive. 

Pa.—Btsenberg v. Penn Traffic Co., 6 
Pa.Dlst. & Co. 2d 364. 
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obtained by an oral examination of the adverse 
party, 38 or by written interrogatories; 39 and, as 
shown infra § 88 et seq., pursuant to statutes or rules 
of procedure, a party may call on the other party to 
admit any material fact or facts, or the execution of 
any material paper or document which he intends 
to use at the trial. 

Discovery statutes and rules were adopted as pro¬ 
cedural tools to effectuate the prompt and just dis¬ 
position of litigation by educating the parties in ad¬ 
vance of trial as to the real value of their claims 
and defenses. 39 - 5 In general, their purpose is to 
assist and promote the administration of justice, 40 
acquaint the examiner with the testimony that the 


party sworn will give at the trial so that he may be 
able to meet such testimony with counterproof, 40 - 5 
develop the truth, 40 - 10 facilitate discovery, 40 - 15 
shorten and simplify the trial, 40 - 20 eliminate ele¬ 
ments of surprise, 40 - 25 and permit a party to procure 
information for framing his pleadings and prepar¬ 
ing for trial. 41 The provisions are cumulative in 
character, 41 - 5 and their spirit is to broaden the scope 
of discovery. 41 - 10 

A statute authorizing discovery is not necessarily 
harsh, unfair, or oppressive, 42 or unconstitution¬ 
al, 43 although if the statute discriminates between 
residents and nonresidents of the state, it is un¬ 
constitutional. 43 - 5 Rules of the supreme court con- 


38. Ky.—Carter v. Flegle, 232 S.W. 
621, 192 Ky. 193. 

N.Y.—Stevens v. Silverman, 283 N. 
Y.S. 744, 167 Misc. 381—Swift v. 
General Baking- Co., 220 N.Y.S. 654, 
129 Misc. 135. 

18 C.J. p 1081 note 34. 

Buies of court 

In Michigan examination may he 
had under rules of the supreme court 
which, in substance, it has been said, 
appear to have been taken from the 
New York Civil Practice Act. 
Mich—Fisher v. Smith, 243 N.W. 4, 
259 Mich. 279. 

39. Ala.—Ex parte Elmore County, 
91 So. 876, 207 Ala. 68. 

18 C.J. p 1081 note 35. 

Bights to propound interrogatories or 
to interrogate as on cross- 
examination 

(1) A party has a statutory right 
to propound interrogatories on facts 
and articles. 

La.—Walddorf v. Ciolino, 127 So. 445, 
13 La.App. 646. 

(2) The statutory right to inter¬ 
rogate an opponent as on cross- 
examination was not intended to be 
a substitute for the right to propound 
interrogatories on facts and articles. 
La.—Scurto v. Le Blanc, 184 So. 567, 

191 La. 136. 

(3) Where parol evidence is admis¬ 
sible, it is more appropriate for par¬ 
ty wishing to probe conscience of ad¬ 
versary to call him to witness stand 
for interrogation, as if on cross- 
examination, than to propound inter¬ 
rogatories on facts and articles. 

La.—Fontenot v. Ludeau, 186 So. 21, 

191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 186 So. 26, 191 
La. 555, McDaniel v. Ludeau, 186 
So. 26, 191 La. 556; Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557 
and Tate v. Ludeau, 186 So. 27, 
191 La. 558. 

39.5 Ill.—People ex rel. Terry v. 
Fisher, 145 N.E.2d 588, 12 IU.2d 231. 

40. Miss.—Morrison v. Guaranty 

27 C.J.S.—4 


Mortgage & Trust Co., 199 So. 110, 
191 Miss. 207. 

N.J.—State v. Tune, 98 A.2d 881, 13 
N.J. 203. 

Ross v. Ross, 113 A.2d 700, 35 
N.J.Super. 242—Stenzler v. Wigton- 
Abbott Corp., 78 A.2d 714, 11 N.J. 
Super. 600—Meisler v. Meisler, 67 
A.2d 907, 4 N.J.Super. 579. 

N.Y.—Petruk v. South Ferry Realty 
Co., 157 N.Y.S.2d 249, 2 A.D.2d 533. 

Howe v. McBride, 84 N.Y.S.2d 
283, 193 Misc. 271—Broome v. 

Perlman, 36 N.Y.S.2d 729, 178 Misc. 
873. 

Field v. B. F. Goodrich Co., 124 
N.Y.S.2d 256—Feldman v. Miller, 
106 N.Y.S.2d 684—Langan v. Cabot, 
67 N.Y.S.2d 779. 

Ohio.—Mecum v. Beshore, Com.Fl., 
119 N.E.2d 676—Dieckbrader v. 
New York Cent. R. R., Com.Pl., 113 
N.E.2d 268. 

S.C.—Planters Fertilizer & Phosphate 
Co. v. McCreight, 198 S.E. 405, 187 
S.C. 483—Mahaffey v. Southern Ry. 
Co., 178 S.E. 838, 175 S.C. 198. 

Tex.—Moody v. Moody Nat. Bank 
of Galveston, Civ.App., 302 S.W.2d 
695. 

Simple method for discovery of es¬ 
sential facts 

The main purpose of a statute 
permitting interrogatories is to pro¬ 
vide an easy, cheap, and simple 
method for the discovery of essential 
facts within the adverse party's 
knowledge. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 150 
Fla. 702—May v. Whitehurst, 144 
So. 326, 107 Fla. 174. 

40.5 Wis.—Pelon v. Becco, 34 N.W.2d 
236, 253 Wis. 278. 

40.10 Utah.—Mower v. McCarthy, 
245 F.2d 224, 122 Utah 1. 

40.15 Md.—Barnes v. Lednum, 79 A. 
2d 520, 197 Md. 398. 

40.20 Tex.—Mosby v. Texas & P. Ry. 
Co., Civ.App„ 191 S.W.2d 55. 

“Its purpose is to facilitate and 
expedite the trial." 

Mich.—Tomlinson v. Tomlinson, 61 N. 
W.2d 102, 104, 338 Mich. 274. 
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40.25 Del.—Empire Box Corp. of 
Stroudsburg v. Illinois Cereal Mills, 
90 A.2d 672, 8 Terry 283. 

N.Y.—Herlihy v. Costa, 159 N.Y.S.2d 
286, 5 Misc.2d 192. 

Utah.—Mower v. McCarthy, 245 P.2d 
224, 122 Utah 1. 

41. N.J.—Polulich v. J. G. Schmidt 
Tool Die & Stamping Co., 134 A.2d 
29, 46 N.J.Super. 135—Interchem¬ 
ical Corp. v. Uncas Printing & 
Finishing Co., 120 A.2d 880, 39 N.J. 
Super. 318. 

N.C.—Ogburn v. Sterchi Bros. Stores, 
11 S.E.2d 460, 218 N.C. 507. 

Utah.—Blackham v. Snelgrove, 280 P. 
2d 453, 3 Utah 2d 157. 

41.5 Ala.—Ex parte Loveman, Joseph 
& Loeb, 2 So.2d 446, 241 Ala. 379. 

41.10 Mo.—State ex rel. Thompson v. 
Harris, 195 S.W.2d 645, 355 Mo. 176, 
166 A.L.R. 1425. 

Bemedy held greatly broadened by 
amendment of rules 

Pa.—Zeldin v. Penn Fruit Co., 89 Pa. 
Dist. & Co. 313, 46 Mun.L.R. 139— 
Bealla v. Zuba, 4 Fa.Dist. & Co.2d 
545, 45 Luz.Leg.Reg. 211. 

42. Ark.—Aycock v. Bottoms, 144 S. 
W.2d 43, 201 Ark. 104. 

S.C .—Planters Fertilizer & Phosphate 
Co. v. McCreight, 198 S.E. 405, 187 
S.C. 483. 

43. N.Y.—People v. Holmes, 236 N. 
Y.S. 579, 227 App.Div. 734. 

Tex.—Knox v. Long, Civ.App., 251 S. 
W.2d 911, reversed on other grounds 
257 S.W.2d 289, 152 Tex. 291- 
Chapman v. Leaverton, Civ.App., 
263 S.W. 1083. 

Examination without procuring order 
of court 

Statute, permitting any party to an 
action to examine adverse party be¬ 
fore trial after issue joined without 
procuring an order for purpose, is 
constitutional. 

N.J.—Epstein v. American Hammer¬ 
ed Piston Ring Co., 113 A. 319, 95 
N.J.Law 391. 

43.5 Wis.—State ex rel. McKee v. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 513. 



§§ 20-21 DISCOVERY 

Purely statutory right. The right to examine an 
adverse party before trial in civil actions at law is 
purely statutory, 31 * 15 and must be found in a stat¬ 
ute or validly adopted rule; 31 - 20 a court has no in¬ 
herent or common-law power to order the examina¬ 
tion. 31 * 25 So, the right to propound written inter¬ 
rogatories is purely statutory, 32 and it did not exist 
at common law. 33 

Existence of cause of action. Plaintiff must have 
a cause of action before discovery will be granted, 34 
but all that is usually required is a showing that 
there is a reasonable basis for a belief that a cause 
of action exists, 35 and generally the insufficiency of 
the complaint is not a ground for denying an ex¬ 
amination before trial 35 - 5 unless the insufficiency of 
the complaint is so obvious and free from doubt that 
the parties should not be subject to the expense or 
trouble of the examination. 35 * 10 Ordinarily, the 
right of discovery is ancillary or incidental to the 
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maintenance of another action or proceeding,» 
but, in accordance with statutory provisions, a bill 
for discovery may be brought independently of an¬ 
other action. 37 

Nature of deposition taken. A deposition taken 
on an examination before trial is not a mere state¬ 
ment obtained ex parte, but is in the nature of an 
examination of a witness, 37 - 5 and theoretically, at 
least, the examining party makes the interrogated 
party his own witness, 37 - 10 even though such witness 
is the adverse party. 37 - 15 

§ 21. Provisions of Constitutions, Statutes, 
and Rules 

Under remedial statutes or rules of procedure, In¬ 
tended to promote the administration of Justice, discovery 
may be had by oral examination or by written Interroga¬ 
tories. 

Under particular statutes or rules of procedure 
which are wholly remedial, 37,50 discovery may be 


31.15 Ala.—Ex parte Driver, 50 So. 
2d 413, 255 Ala. 118. 

N.H.—Veino v. Veino, 78 A.2d 522, 96 
N.U 439. 

N.Y.—Application of Cohen, 37 N.Y. 
S.2d 115, 179 Misc. 6, affirmed 38 
N.Y.S.2d 925, 265 App.Div. 1029. 

Billie Barnes, Inc. v. Tanbro Fab¬ 
rics Corp., 83 N.Y.S.2d 750—Weber 
v. Deutschberger, 45 N.Y.S.2d 503. 

Pa.—Levinson v. Alinikoff, Com.Fl., 
36 Luz.Leg.Reg.R. 105—Smith v. 
First Nat. Bank & Trust Co. of 
Easton, Com.Pl., 30 North.Co. 279. 

31.20 N.Y.—Johansen v. Gray, 108 N. 
Y.S.2d 35, 279 App.Div. 108. 

31.25 N.Y.—Heishon v. Knickerbock¬ 
er Life Ins. Co., 77 N.Y. 278. 

In re Pequeno’s Estate, 30 N.Y. 
S.2d 123, 177 Misc. 223. 

32. Ala.—Ex parte Ingalls, 54 So.2d 
288, 256 Ala. 305—Ex parte Pol¬ 
lard, 171 So. 628, 233 Ala. 335. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 
150 Fla. 702. 

Iowa.—Winneshiek County State 

Bank v. District Court of Allama¬ 
kee County, 212 N.W. 391, 203 Iowa 
1277, 

33. Ala.—Ex parte Ingalls, 54 So.2d 
288, 256 Ala. 305. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 
150 Fla. 702. 

Ill.—Armour Grain Co. v. Pittsburgh, 
C., C. & St L. R. Co., 150 N.E. 650, 
320 Ill. 156. 

Wash.—State ex rel. Bronson v. Su¬ 
perior Court for King County, 77 
P.2d 997, 194 Wash. 339. 

3** Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

N.Y.—Turecamo v. Frankel, 17 N.Y.S. 
2d 698, 258 App.Div. 1064—Moffat 
v. Phoenix Brewery Corporation, 
288 N.Y.S. 281, 247 App.Div, 552. 


Levine v. Behn, 8 N.Y.S.2d 58, 
169 Misc. 601, affirmed 12 N.Y.S.LM 
190, 257 App.Div. 156, reversed on 
other grounds 25 N.E.Sd 871, 282 
N.Y. 120—Bienenfeld v. Mortgage 
Commission, 291 N.Y.S. 739, 101 
Misc. 311. 

Valid cause of aotiou shown 
Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobh, 
Civ.App., 133 S.W.2d 827, affirmed, 
Sup., 137 S.W.2d 993, 135 Tex. 26. 

35. Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

N.Y.—Grossmann v. Wagner, 20 1 N. 
Y.S. 869, 161 Misc. 1, affirmed 295 
N.Y.S. 764, 250 App.Div. 756. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 137 
S.W.2d 993, 135 Tox. 25. 

R unn i n g of limitations 
Where the running of limitations 
on an action are not clearly shown, 
an examination of defendant before 
trial should not be denied as a mat¬ 
ter of law. 

N.Y.—Mencher v. Richards, 27 N.E.Sd 
982, 283 N.Y. 176, rcargumont de¬ 
nied 17 N.Y.S.2d 1013, 258 App.Div. 
977, motion denied 28 N.E,2d 981, 
283 N.Y. 776. 

35.5 N.Y.—Honor Brand Milling Co. 
v. Robinson, 78 N.Y.S,2d 644, 192 
Misc. 166. 

35.10 N.Y.—Honor Brand Milling Co. 
v. Robinson, supra. 

36. Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685 . 

Tex.—Clark v. Employers' Casualty 
Co., Civ.App., 68 S.W.2d 226. 
Pendency and condition of cause see 
infra § 24. 


"DlscMivery prn.-nnlimrM may prop¬ 
erly hi* instituted only when Much 
proceedings art 1 mu-ill iry to ».r in aid 
of pending or «*ont« mplated litiga¬ 
tion." 

Tex.—'Moody v. Moody Nut. I limit of 
Galveston, Civ.App., 2M" M.W.ihi 695, 
697. 

“Proceeding” 

Within statute providing for din- 
eovery hm iinetllnry to ;«»tuo other 
civil proceeding}!, n "proceeding" 1» 

! sonic act or iirln dope in furlhermu-c 
of the otiforoi incut of nn cslafing 
right, real or imaginary, and may bn 
by pet it Ion In a court »»r competent 
juriHilh-iInn or hy ft nummary remedy 
prescribed hy at a lute. 
t*a.—Coen-Coin, Co. v, City of Atlan¬ 
ta, no tf.i-3, v;ia, 152 nr>H, 23 
A.L. R. 1339, vert lornrl dm led 42 H. 
Ct. 585, 259 U.S. fiM, «ii hKd 1074, 
error dtHinlHMcd 43 S.ft. JihJ, 209 
TJ.S. 760, 67 L.Kd. 60S. 

37. Tox.— Henman v. Sanger I trim.* 
Civ.App., 32 K.W.Sti 8 72. 

37.5 N.Y.—Reliable Te\Ula Do. v. 
Elk I>yo WnrltM, 32 N.Y.S.Sd 438, 
177 Mine. 926. 

37.10 N.Y.—Reliable Textile Co. v. 
Elk Ryu Work*, Mujua. 

37.13 N.Y.- Reliable Textile Co. V, 

Elk Dyo Work*, mipra, 

37.50 Ala.- Kx parte Lovcittau, Ju* 
Hfph St Utui h, 2 Ko,2d 4 Id, 241 Ala. 
379. 

Iowa.---Hitchcock v. Giu*berg, 37 N. 

W,2d 202, 240 Iowa 078. 

N.Y.—Wolk v. City of New York, 37 
N,Y.S.2d 352. 

DUoovtry rolas arc procedural and 
not MUhHtantlve. 

I’a.—XStacnherg v. Rutin Traffic Co., 6 
Fa.Ri«t. St Co.2d 364. 
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DISCOVERY § 21 

obtained by an oral examination of the adverse party sworn will give at the trial so that he may be 

party, 38 or by written interrogatories; 39 and, as able to meet such testimony with counterproof, 40 * 5 

shown infra § 88 et seq., pursuant to statutes or rules develop the truth, 40 * 10 facilitate discovery, 40 - 15 

of procedure, a party may call on the other party to shorten and simplify the trial, 40 - 20 eliminate ele- 

admit any material fact or facts, or the execution of ments of surprise, 40 - 25 and permit a party to procure 

any material paper or document which he intends information for framing his pleadings and prepar- 

to use at the trial. ing for trial. 41 The provisions are cumulative in 

Discovery statutes and rules were adopted as pro- character,and their spirit is to broaden the scope 
cedural tools to effectuate the prompt and just dis- discovery. 

position of litigation by educating the parties in ad- A statute authorizing discovery is not necessarily 
vance of trial as to the real value of their claims harsh, unfair, or oppressive, 42 or unconstitution- 

and defenses. 39 - 5 In general, their purpose is to al, 43 although if the statute discriminates between 

assist and promote the administration of justice, 40 residents and nonresidents of the state, it is un¬ 
acquaint the examiner with the testimony that the constitutional. 43 * 5 Rules of the supreme court con- 


38. Ky.—Carter v. Flegle, 232 S.W. 
621, 192 Ky. 193. 

N.Y.—Stevens v. Silverman, 283 N. 
Y.S. 744, 167 Misc. 381—Swift v. 
General Baking Co., 220 N.Y.S. 554, 
129 Misc. 135. 

18 C.J. p 10S1 note 34. 

Rules of court 

In Michigan examination may be 
had under rules of the supreme court 
which, in substance, it has been said, 
appear to have been taken from the 
New York Civil Practice Act. 
Mich.—Fisher v. Smith, 243 N.W. 4, 
259 Mich. 279. 

39. Ala.—Ex parte Elmore County, 
91 So. 876, 207 Ala. 68. 

18 C.J. p 1081 note 35. 

Rights to propound interrogatories or 
to interrogate as on cross- 
examination 

(1) A party has a statutory right 
to propound interrogatories on facts 

anri ortlrlPQ 

La.—Walddorf v. Ciolino, 127 So. 445, 
13 La.App. 646. 

(2) The statutory right to inter¬ 
rogate an opponent as on cross- 
examination was not intended to be 
a substitute for the right to propound 
interrogatories on facts and articles. 
La.—Scurto v. Le Blanc, 184 So. 567, 

191 La. 136. 

(3) Where parol evidence is admis¬ 
sible, it is more appropriate for par¬ 
ty wishing to probe conscience of ad¬ 
versary to call him to witness stand 
for interrogation, as if on cross- 
examination, than to propound inter¬ 
rogatories on facts and articles. 

La.—Fontenot v. Ludeau, 186 So, 21, 

191 La. 640, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 186 So. 26, 191 
La. 655, McDaniel v. Ludeau, 186 
So. 26, 191 La. 656; Fontenot v. 
Ludeau, 186 So. 27, 191 La. 657 
and Tate v. Ludeau, 186 So. 27, 
191 La. 558. 

39.5 Ill.—People ex rel. Terry v. 
Fisher, 145 N.E.2d 588, 12 I11.2d 231. 


Mortgage & Trust Co., 199 So. 110, 
191 Miss. 207. 

N.J.—State v. Tune, 98 A.2d 881, 13 
N.J. 203. 

Ross v. Ross, 113 A.2d 700, 35 
N.J.Super. 242—Stenzler v. Wigton- 
Abbott Corp., 78 A.2d 714, 11 N.J. 
Super. 600—Meisler v. Meisler, 67 
A.2d 907, 4 N.J.Super. 579. 

N.Y.—Fetruk v. South Ferry Realty 
Co., 167 N.Y.S.2d 249, 2 A.D.2d 633. 

Howe v. McBride, 84 N.Y.S.2d 
283, 193 Misc. 271—Broome v. 

Perlman, 36 N.Y.S.2d 729, 178 Misc. 
873 

Field v. B. F. Goodrich Co., 124 
N.Y.S.2d 266—Feldman v. Miller, 
106 N.Y.S.2d 684—Langan v. Cabot, 
67 N.Y.S.2d 779. 

Ohio.—Mecum v. Beshore, Com.Pl., 
119 N.E.2d 676—Dieckbrader v. 
New York Cent. R. R., Com.Pl., 113 
N.E.2d 268. 

S.C.—Planters Fertilizer & Phosphate 
Co. v. McCreight, 198 S.E. 405, 187 
S.C. 483—Mahaffey v. Southern Ry. 
Co., 178 S.E. 838, 175 S.C. 198. 

Tex.—Moody v. Moody Nat. Bank 
of Galveston, Civ.App., 302 S.W.2d 
696. 

Simple method for discovery of es¬ 
sential facts 

The main purpose of a statute 
permitting interrogatories is to pro¬ 
vide an easy, cheap, and simple 
method for the discovery of essential 
facts within the adverse party's 
knowledge. 

Fla.—Kilgore v. Bird, 8 So.2d 666, 160 
Fla. 702—May v. Whitehurst, 144 
So. 326, 107 Fla. 174. 

40.5 Wis.—Pelon v. Becco, 34 N.W.2d 
236, 253 Wis. 278. 

40.10 Utah.—Mower v. McCarthy, 
245 F.2d 224, 122 Utah 1. 

40.15 Md.—Barnes v. Lednum, 79 A. 
2d 520, 197 Md, 398. 

40.20 Tex.—Mosby v. Texas & P. By. 
Co., Civ.App„ 191 S.W.2d 55. 

“Its purpose is to facilitate and 
expedite the trial." 

Mich.—Tomlinson v. Tomlinson, 61 N. 
W.2d 102, 104, 338 Mich. 274. 
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40.25 Del.—Empire Box Corp. of 
Stroudsburg v. Illinois Cereal Mills, 
90 A.2d 672, 8 Terry 283. 

N.Y.—Herlihy v. Costa, 159 N.Y.S.2d 
286, 5 Misc.2d 192. 

Utah.—Mower v. McCarthy, 245 P.2d 
224, 122 Utah 1. 

41. N.J.—Polulich v. J, G. Schmidt 
Tool Die & Stamping Co., 134 A.2d 
29, 46 N.J.Super. 135—Interchem¬ 
ical Corp. v. Uncas Printing & 
Finishing Co., 120 A.2d 880, 39 N.J. 
Super. 318. 

N.C.—Ogburn v. Sterchi Bros. Stores, 
11 S.E.2d 460, 218 N.C. 507. 

Utah.—Blackham v. Snelgrove, 280 P. 
2d 453, 3 Utah 2d 157. 

41.5 Ala.—Ex parte Loveman, Joseph 
& Loeb, 2 So.2d. 446, 241 Ala. 379. 

41.10 Mo.—State ex rel. Thompson v. 
Harris, 195 S.W.2d 645, 355 Mo. 176, 
166 A.L.R. 1425. 

Remedy held greatly broadened by 
amendment of rules 
Pa.—Zeldin v. Penn Fruit Co., 89 Pa. 
Dist. & Co. 313, 46 Mun.L.R. 139— 
Bealla v. Zuba, 4 Fa.Dist. & Co.2d 
545, 45 Luz.Leg.Reg. 211. 

42. Ark.—Aycock v. Bottoms, 144 S. 
W.2d 43, 201 Ark. 104. 

S.C.—Planters Fertilizer & Phosphate 
Co. v. McCreight, 198 S.E. 405, 187 
S.C. 483. 

43. N.Y.—People v. Holmes, 236 N. 
Y.S. 579, 227 App.Div. 734. 

Tex.—Knox v. Long, Civ.App., 251 S. 
W.2d 911, reversed on other grounds 
257 S.W.2d 289, 152 Tex. 291- 
Chapman v. Leaverton, Civ.App., 
263 S.W. 1083. 

Examination without procuring order 
of court 

Statute, permitting any party to an 
action to examine adverse party be¬ 
fore trial after issue joined without 
procuring an order for purpose, is 
constitutional. 

N.J.—Epstein v. American Hammer¬ 
ed Piston Ring Co., 113 A. 319, 95 
N.J.Law 391. 

43.5 Wis.—State ex rel. McKee v. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 518. 


40. Miss.—Morrison v. Guaranty 
27 C.J.S.—4 



§ 21 DISCOVERY 

cemin g discovery cannot go beyond the statute au¬ 
thorizing their promulgation, 43 - 10 and rules of the 
trial court cannot go beyond the statute or beyond 
the powers validly given by rules of the supreme 
court. 43 - 16 

Construction. The various procedures and provi¬ 
sions for discovery should be interpreted broadly 
and liberally to effect their purpose. 43,30 Statutes 
and rules relating to discovery should be read to¬ 
gether 43 - 25 and should be liberally construed; 43,30 
and where the intent is to provide one proceeding 
for discovery under the statute and a separate one 
under the rules, a party may choose either proceed¬ 
ing. 43 * 36 Accordingly, the general rule is that a 
liberal construction should be given to discovery 
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statutes and rules providing for examination oral¬ 
ly 44 or by written interrogatories. 41 * Hides and stat¬ 
utes authorize the fullest possible discovery con¬ 
sistent with individual rights and privileges, and 
unless a positive rule of law forbids a particular 
discovery, it should be granted. ir '- 10 There is, how¬ 
ever, authority to the effect that a statute providing 
for interrogatories, since it is in derogation of the 
common law, must be strictly construed. 1U 

Retroactive effect. The statutory right is avail¬ 
able although the action has been brought before 
the statute went into effect. 47 

Repeal. A discovery statute is not repealed by 
statutes making parties competent witnesses, 4 * or 


Discrimination against foreign oor- 
poration 

A statute which, discriminates 
against foreign corporations as to 
the place of examination is uncon¬ 
stitutional. 

U.S.—Kentucky Finance Corporation 
v. Paramount Auto Exch. Corpora¬ 
tion, Wis., 43 S.Ct. 636, 262 U.S. 
644, 67 L.Ed. 1112. 

43.10 Pa.—Eisenberg v. Penn Traffic 
Co., 6 Pa.Dist. & Co. 364. 

Rules held not violative of statute 
Pa.—Eisenberg v. Penn Traffic Co., 
supra. 

43.15 Ill.—Krupp v. Chicago Transit 
Authority, 124 N.E.2d 13, 4 Ill.App. 
2d 222, reversed on other grounds 
132 N.E.2d 532, 8 I11.2d 37. 

43.20 Iowa.—Hardenbergh v. Both, 
73 N.W.2d 103, 247 Iowa 153- 
Reeves v. Penaluna, 66 N.W.2d 864, 
246 Iowa 77—Nehring v. Smith, 49 
N.W.2d 831, 243 Iowa 225—Hitch¬ 
cock v. Ginsberg, 37 N.W.2d 302, 
240 Iowa 678. 

Md.—Hawk v. Wil-Mar, Inc., 123 A. 
2d 328, 210 Md. 364. 

Mich.—Ewer v. Dietrich, 78 N.W.2d 
97, 346 Mich. 535—Hallett v. Michi¬ 
gan Consol. Gas Co., 299 N.W. 723, 
298 Mich. 582. 

N.Y.—City of Buffalo v. Hanna Fur¬ 
nace Corp., 113 N.E.2d 523, 305 N. 
Y. 369, opinion conformed to 122 
N.Y.S.2d 535, 282 App.Div. 827. 

Miller v. Shopwell Foods, Inc., 
156 N.Y.S.2d 208, 2 A.D.2d 363. 

Gandolfo v. City of New York, 39 
N.Y.S.2d 328, 179 Misc. 1009. 

Fink v. Thompson, 70 N.Y.S.2d 
226. 

Fa.—Yaffee v. Pennsylvania Power <& 
Light Co., 86 Pa.Dist. & Co. 276, 
65 Dauph.Co. 233. 

‘‘When innovated these measures 
were interpreted conservatively. 
They are now construed liberally." 
N.Y.—Ely v. State, 123 N.Y.S.2d 628, 
629, 204 Misc. 502. 

43.25 N.Y.—Otis v. Novadel Agene 


Corp., 133 N.Y.S.2d 401, 206 Misc. 
38 6, modified on other grounds 136 
N.Y.S.2d 731, 285 App.Div. 862. 
Particular statutes held inapplicable 
under circumstances 
N.Y.—Otis v. Novadel Agene Corp., 
supra. 

43.30 Pa.—Minichino v. Quakortown 
Borough, 88 Pa.Dist. & Co. 83, 4 6 
Mun.L.R. 49—Purcell v. Ashland 
Shamokin Auto Bus Co., 83 Pa. 
Dist. & Co. 22, 24 Northumb.Leg.J. 
267, 16 Som.Leg.J. 186—Bealla v, 
Zuba, 4 Pa.Dist. & Co.2d 545, 45 
Luz.Leg.Reg. 211—Lipplnrott v. 
Graham, Com.PI., 3 Bucks Co. 16. 
S.D.—Bean v. Best, 80 N.W.2d 505. 

43.35 Pa.—Eisenberg v. Penn Traf¬ 
fic Co., 6 ra.Dist. & Co.2d 3G4. 

44. N.Y.—Brand v. Butts, 273 N.Y. 

S. 181, 242 App.Div. 140—Wertheim 
v. Grombecker, 240 N.Y.S. 623, 299 
App.Div. 16—Green v. Selznick, 221 
N.Y.S. 63, 220 App.Div. 12—Fulton 
v. National Aniline & Chemical Co., 
211 N.Y.S. 709, 214 App.Div. 846— 
National Fire Ins. Co. of Hart¬ 
ford, Conn., v. Shearman, 201 N.Y. 
S. 673, 209 App.Div. 538. 

Marks v. Nag or, 334 N.Y.S. 2d 47, 
206 Misc. 744—Simons v. Simons, 
40 N.Y.S.2d 929, 182 Misc. 800— 
Levine v. Behn, 8 N.Y.S.2d 58, 169 
Misc. C01, affirmed 12 N.Y.S.LN! 190. 
257 App.Div. 15G, reversed on other 
grounds 25 N.E.2d 871, 2S2 N.Y. 
120—Jerry & Herbert Lehmann, 
Inc., v. Turtle Bros., 267 N.Y.S. 
785, 149 Misc. 744—HilHok v. E. AV. 
Edwards & Son, 266 N.Y.S. 313, 143 
Misc. 277, modified on other grounds 
257 N.Y.S. 945, 253 App.Div. 893, 
Pearl v. Abraham & Strauss, 257 N. 
Y.S. 946, 235 App.Div. 893, and 
Jacobs v. E. W. Edwards «& Son, 
257 N.Y.S. 947, 235 App.Div. 893-~ 
Norman Oil Corporation v. Bensa- 
bat, 194 N.Y.S. 359, 13 8 Misc. 398. 
N.C.—Douglas v. Buchanan, 191 SS.K. 
736, 211 N.C. 664—MicGraw v. 

Southern By. Co., 184 S.E. 31, 209 
N.C. 432, certiorari denied South- 
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orn Uy. Co. v. MeGraw, 57 S.Ct. 
117, 299 U.S. 591. M L.Md. 435. 

3 8 C.J. p 3OS5 note 92. 

Mandate of statute governs 

Willie statutory prn\ lst«»n as to ex¬ 
amination before trial should be lib¬ 
erally construed, mandate ol* statute 
must govern. 

N.Y.—Western IGlevnting Ass'ii v. 
Chapman, 263 N.Y.S. 62, 238 App. 
Div. 14. 

Persons to be examined 

Liberality in const ruing statute re¬ 
garding examination before trial ex¬ 
tends to matters eoneerntng which 
examination is permitted, and not In 
persons to be examined. 

N.Y.—Pardee v, Mutual I ten. Life 
Ins. Co., 265 N.Y.S. 837. 238 A|»p. 
Dlv. 29 t. 

45. Del.--Pfeifer v. John* on Motor 
Lines. I no., Super.. 89 A. I’d 164, 8 
Terry 191. 

N.J.*- Neske v. Punts, 149 A. 761, 8 
N.J.Mise. 160. 

18 C.J. p 1102 note 5S. 

45.5 IU.- -Shaw v. Weis*, 91 N.K2U 
81, 339 Ill.App. 630. 

45.10 Ill.- Shaw V. We lays, supra, 
Pa. - Drawbaugh v. petius.x Ivnnla 
Power Sr, Light, Co., M Pa.Diht, St 
Co. 209, 61 Dauph.t V 141. 

Lippineott v. dmham, Cota.PI., 
3 Books Co, |fi. 

46. Ala. Ex parte Ingalls, Hi Sn.2d 
2S8, 256 Ala. Ulili. 

Wash.- State ex rid. Brotmon v. Su¬ 
perior Court for King County, 77 
P.2d 997. 194 Wash. 339. 

47* Mass. Unbinds v. Holman, 11 
Cush. 26. 

N.Y,—Murine Trust Cn, of Duifalo v. 
Nuway Drvle.-s, P.IS N.Y.S. VI5, 201 
App.Div. 762 lltii birr v. Hush, 1 til 
N.Y.S. 848, 2U0 App.Div. 206. 

Wolk v. City of New Y«*ik, 37 N. 
Y.S.2d 352. 

48. Fin. Jacksonville. T. X' K. K. 
Co, v. Peninsular Land. Transpor¬ 
tation & Mfg. Cm.. 9 So, 661, 27 
Fltt, 1 , 107, 17 JUIt.A. 33, 65. 
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authorizing the examination of persons not included 
in the earlier statute, 48 - 5 nor is it superseded by a 
subsequent code of practice where the statute is ac¬ 
cepted and readopted after the adoption of the 
code. 49 So, particular statutes relating to discovery 
have been held not superseded by rules of civil pro¬ 
cedure providing for a different proceeding for dis¬ 
covery, 49 - 5 especially where the rules expressly so 
provide, 49 - 10 but on the other hand, a rule estab¬ 
lishing an expanded and comprehensive system of 
pre-trial discovery has been held to supersede pro¬ 
visions of the civil code as to discovery as well as 
the common law. 49 - 15 

§ 22. Discretion of Court 

Although the rule is otherwise in some Jurisdictions, 


ordinarily the examination of the adverse party before 
trial rests in the sound discretion of the trial Judge. 

Under the statutes in some states the examina¬ 
tion of the adverse party before trial is a matter 
of course, 60 and no order for the examination is 
required. 51 Under other statutes and rules, how¬ 
ever, an examination of the adverse party before 
trial can be had only on an order directing it, 52 and 
it is within the power and is the duty of the court 
to determine whether the showing made by the party 
asking for the examination is sufficient. 53 Thus, 
under some statutes and rules, discovery is not 
granted as a matter of right, 63 - 5 but the matter rests 
in the discretion of the trial judge; 54 and in the ex- 


Mass.—Hubbard v. Hubbard, 6 Gray 
362. 

48.5 Pa.—Stanley W. Arnheim, Inc., 
v. Sunray Laundry & Dry Cleaning, 
Inc., 87 Pa.Dist. & Co. 43, 35 West. 
L.J. 287. 

49. ICy.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

49.5 Pa.—Arnheim, Inc. v. Sunray 
Laundry & Dry Cleaning-, Inc., 87 
Pa.Dist. & Co. 43, 35 West.L.J. 287. 

49.10 Pa.—Arnheim, Inc. v. Sunray 
Laundry & Dry Cleaning, Inc., su¬ 
pra. 

49.15 Ky.—Proctor & Gamble Dis¬ 
tributing Co. v. Vasseur, 275 S.W. 
2d 941. 

50. N.C.—Douglas v. Buchanan, 191 
S.E. 736, 211 N.C. 664. 

18 C.J. p 1085 note 77. 

51. N.C.—Douglas v. Buchanan, su¬ 
pra. 

18 C.J. p 1085 note 79. 

52. Ga.—Tillinghast v. Nourse, 14 
Ga. 641. 

Xn South Carolina 

(1) Under the statute prior to 1923, 
a party was entitled to examine his 
adversary before trial without pro¬ 
curing an order from the court and 
without assigning any reason. 

S.C.—Fox v. Clifton Mfg. Co., 114 S.E. 

700, 122 S.C. 86, 

(2) By reason of the amendment of 
1923, the right to examine is quali¬ 
fied on an order of the court and 
the showing of a good and sufficient 
cause for the examination. 

S.C.—-Ellen v. King, 88 S.E.2d 598, 227 
S.C. 481—U. S. Tire Co. v. Keystone 
Tire Sales Co., 150 S.E. 347, 153 
S.C. 56—White v. Bankers’ Nat. 
Life Ins. Co., 132 S.E. 171, 134 S.C. 
183. 

53. Wis.—Simon v. De Gersdorff, 164 
N.W. 818, 166 Wis. 170. 

18 C.J. p 1085 note 81. 


53.5 Pa.—Yaffee v. Pennsylvania 
Power & Light Co., 86 Pa.Dist. & 
Co. 276, 65 Dauph.Co. 233—Kuhl- 
man Elec. Co. v. Donegal Mfg. 
Corp., 81 Pa.Dist. & Co. 12, 53 Lane. 
L.Rev. 155. 

54. Conn.—Bridgeport Hydraulic Co. 
v. Town of Stratford, 94 A.2d 1,, 
139 Conn. 388—Kiessling v. Kiess- | 
ling, 59 A.2d 532, 134 Conn. 564. 
Fla.—Charles Sales Corp. v. Roven- 
ger, 88 So.2d 551. 

Ky.—Gevedon v. Grigsby, 303 S.W.2d 
282. 

Mich.—Tomlinson v. Tomlinson, 61 N. 
W.2d 102, 338 Mich. 274—Willard v. 
Gaston, 63 N.W.2d 332, 333 Mich. 
455—Robertson v. New York Life 
Ins. Co., 19 N.W.2d 498, 312 Mich. 
92, certiorari denied 66 S.Ct, 470, 
326 U.S. 786, 90 L.Ed. 477, rehearing 
denied 66 S.Ct. 896, 327 U.S. 818, 
90 L.Ed. 1041—Hallett v. Michigan 
Consol. Gas Co., 299 N.W. 723, 298 
Mich. 582—Magel v. Kulczynski, 267 
N.W. 872, 276 Mich. 424—Barten- 
bach v. Smith, 256 N.W. 584, 268 
Mich. 653, 95 A.L.R. 238. 

N.H.—Town of New Castle v. Rand, 
136 A.2d 914—Drake v. Bowles, 92 
A.2d 161, 97 N.H. 471—'Veino v. 
Veino, 78 A.2d 522, 96 N.H. 439. 
N.Y.—Drake v. Herrman, 185 N.E. 
685, 261 N.Y. 414. 

Application of Katz, 160 N.Y.S. 
2d 159, 3 A.D.2d 238—Faliotto v. 
Hartman, 156 N.Y.S.2d 220, 2 A.D. 
2d 866—Droogas v. Droogas, 150 N. 
Y.S.2d 445, 1 A.D.2d 965—Willig v. 
Sally Mason, Inc., 73 N.Y.S.2d 725, 
272 App.Div. 1029—Mann v. Luke, 
68 N.Y.S.2d 313, 272 App.Div. 19, 
appeal granted 71 N.Y.S.2d 926, 272 
App.Div. 803—Breault v. Emboss¬ 
ing Co., 1 N.Y.S.2d 595, 253 App. 
Div. 175—Colonial Trust Co. v. 
Alexander, 206 N.Y.S. 918, 251 App. 
Div. 856—Chapman v. Long Is¬ 
land Daily Press Pub. Co., 288 N. 
Y.S. 341, 248 App.Div. 617—Wood 
v. American Locomotive Co., 286 N. 
Y.S. 994, 246 App.Div. 376—Brand 
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v. Butts, 273 N.Y.S. 181, 242 App. 
Div. 149—Victor G. Bloede Co. v. 
J. P. Devine Co., 206 N.Y.S. 739, 
211 App.Div. 180—E. Richard Mei- 
nig Co. v. U. S. Fastener Co., 185 
N.Y.S. 320, 194 App.Div. 397. 

Gordon v. 580 Equities, Inc., 159 
N.Y.S.2d 865. 5 Misc.2d 330—In re 
Kurowski’s Will, 150 N.Y.S.2d 433, 
2 Misc.2d 104—Kaufman v. Rosen- 
bach, 149 N.Y.S.2d 729, 3 Misc.2d 
17—Newburgh v. McCauley, 107 N. 
Y.S.2d 432, 200 Misc. 869—Sandler 
v. Hemlock Estates, 106 N.Y.S.2d 
315, 201 Misc. 429—Troenecker v. 
Stager, 92 N.Y.S.2d 4, 196 Misc. 403 
—Brower v. John G. Myers Co., 88 
N.Y.S.2d 596, 194 Misc. 948—Howe 
v. McBride, 84 N.Y.S.2d 283, 193 
Misc. 271—Eraenbrecher v. Erden- 
brecher, 67 N.Y.S.2d 132, 188 Misc. 
94—Jackson v. Imburgia, 55 N.Y. 
S.2d 549, 184 Misc. 1063—Simons v. 
Simons, 49 N.Y.S.2d 929, 182 Misc. 
860—Tremblay v. Lyon, 29 N.Y.S. 
2d 336, 176 Misc. 906—Lautum 

Realty Corporation v. Rodgers & 
Hagerty, 10 N.Y.S.2d 884, 170 Misc. 
731—In re Hochster’s Will, 300 N. 
Y.S. 1189, 165 Misc. 342—In re 
Wagenheim’s Estate, 298 N.Y.S. 
907, 164 Misc. 823, reversed on oth¬ 
er grounds In re Wagenheim’s 
Will, 3 N.Y.S.2d 180, 254 App.Div. 
614—In re Levine's Estate, 283 N. 
Y.S. 768, 157 Misc. 437—In re Di- 
mon's Estate, 280 N.Y.S. 526, 155 
Misc. 311—In re Smathers’ Will, 
274 N.Y.S. 109, 152 Misc. 774—An- 
sorge v. Title Guarantee & Trust 
Co., 269 N.Y.S. 373, 149 Misc. 811— 
Rubin v. Maryland Casualty Co., 
268 N.Y.S. 528, 150 Misc. 224—Man¬ 
ufacturers’ & Traders’ Trust Co. v. 
Commercial Casualty Ins. Co., 266 
N.Y.S. 624, 148 Misc. 604. 

In re Shearn's Will, 154 N.Y.S. 
2d 485—Rowland v. Stim, 147 N.Y. 
S.2d 876, affirmed 130 N.Y.S.2d 882, 
283 App.Div. 942—In re Salomon’s 
Estate, 84 N.Y.S.2d 679, affirmed 89 
N.Y.S.2d. 525, 275 App.Div. 802— 



§ 22 DISCOVERY 

ercise of such discretion the remedy will be granted 
where the need is shown. 54 * 5 

It is the right and duty of the court to examine 
the purpose of each examination, and to decide 
whether sound discretion requires the granting or 
refusal of any part thereof; 55 and the right to an 
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order for examination is not absolute.®* The dis¬ 
cretion of the trial court should be exercised liber¬ 
ally with the view of ascertaining 1 the truth, 1 M and 
that the right of examination may be abused is no 
reason for withholding the remedy. 58 Where hard¬ 
ship would result, however, the examination should 


Ebert v. Surface Transp. Corp. of 
N. Y., 74 N.Y.S.2d 285—Leftoff v. 
Forker, 71 N.Y.S.2d 68—In re Beck- 
erman’s Will, 69 N.Y.S.2d 659— 
Newman v. Englander, 68 N.Y.S.2d 
93—Berger v. Van Doom, 57 N.Y. 
S.2d 434—Flynn v. Royal Develop¬ 
ment Co., 54 N.Y.S.2d 585—In re 
O’Brien’s Will, 45 N,Y.S.2d 682— 
Rosenthal v. Prudential Ins. Co. of 
America, 45 N.Y.S. 2d 201—Fritsch 
v. Central Trust Co., 29 N.Y.S.2d 
406, modified on other grounds 30 
N.Y.S.2d 934, 262 App.Div. 551— 
Slattery v. Parsons, 17 N.Y.S.2d 6. 
Pa.—Yaffee v. Pennsylvania Power 
& Light Co., 86 Pa.Dist. & Co. 276, 
65 Dauph.Co. 233—Kuhlman Elec. 
Co. v. Donegal Mfg. Corp., 81 Pa. 
Dist. & Co. 12, 53 Lanc.L.Rev. 155. 
S.C.—Peagler v. Atlantic Coast Line 
R. Co., 101 S.E.2d 821—Corpus Ju¬ 
ris Secundum cited in Williams v. 
Southern Life Ins. Co., 79 S.E.2d 
365, 366, 224 S.C. 415. 

Permitting examination as to issues 
which adversary must prove see 
infra § 33. 

Examination of person not party 
As to what constitutes “other spe¬ 
cial circumstances” within statute 
permitting examination hy deposition 
of witness who is not party to action 
under certain contingencies or other 
special circumstances must be left 
to judicial discretion under circum¬ 
stances presented in particular case, 
as to whether granting or refusing 
examination will promote presenta¬ 
tion of facts in aid of justice and 
orderly progress of trial. 

N.Y.—Bartlett v. Sanford, 278 N.Y.S. 
578, 244 App.Div. 722. 

tinder former statutes 

(1) Before the enactment of the 
New York Civil Practice Act, a num¬ 
ber of cases decided under the Code 
of Civil Procedure held that the 
granting of an order for examination 
was discretionary. 

N.Y.—Pierce v. Morris, 182 N.Y.S. 
132, 192 App.Div. 502. 

East Rochester Const. Co. v. 
Eyer, 178 N.Y.S. 262, 109 Misc. 191. 

Western Ivory Button Co. v. Sil- 
verberg Import Co., 170 N.Y.S. 56. 
18 C.J. p 1085 notes 82-84. 

(2) However, all the cases were 
not in accord and other cases held 
that, unless the application was 
made in bad faith, the right to such 
examination was a matter of abso¬ 
lute right, where the moving papers 
complied with the statute. 


N.Y.—In re Carter's Will, 1S4 N.Y.S. 
39, 193 App.Div. 355—Goldmark v. 
U. S. Electro-Galvanizing Co., 97 
N.Y.S. 1078, 111 App.Div. 526. 

Gedney v. Planten, 155 N.Y.S. 
288, 91 Misc. 493. 

Greenbaum v. Stracher, 181 N.Y. 
S. 738. 

18 C.J. p 1085 notes 85, 86. 
Information as to adoption proceed¬ 
ings 

Where court has power to require 
furnishing of information as to name 
of court wherein proceedings for 
adoption were had, title of proceed¬ 
ings, and date of order of adoption, 
such power should be exercised only 
in proper case, appealing to discre¬ 
tion of court. 

N.Y.—Jn re Henderson, 211 N.Y.S. 
875, 215 App.Div. 652, affirmed 152 
N.E. 408, 242 N.Y. 516. 

Discretion held abused 

(1) Ordering examination or dis¬ 
covery. 

N.Y.—:Drake v. Herrman, 185 N.E. 
685, 261 N.Y. 414. 

Battaglia v. New York City 
Transit Authority, 157 N.Y.S.2d 
797, 2 A.D.2d 985—D'Andrea v. 

Wilson, 78 N.Y.S.2d 444, 273 App. 
Dlv. 982—Kohlberg v. J. F. Shea 
Co., 38 N.Y.S.2d 315, 265 App.Div. 
187. 

(2) Denial of examination or dis¬ 
covery. 

N.Y.—Van Buskirk v. Niagara Mo¬ 
hawk Power Corp., 156 N.Y.S.2d 
698, 2 A.D.2d 871—Zoellner v. Neu¬ 
mann, 150 N.Y.S.2d 31, 1 A.D.2U 
941, reargument denied 153 N.Y.S. 
2d 544, 2 A.D.2d 664—Bader v. 
Meisnere, 95 N.Y.S,2d 73, 276 App. 
Div. 975—In re Kahn’s Estate, 82 
N.Y.S.2d 812, 274 App.Div. 900— 
Sutton v. Jemal, 71 N.Y.S.2d 45. 
272 App.Div. 925—Halonka v. Con¬ 
tinental Baking Co., 60 N.Y.S. 2d 42, 
271 App.Div. 1024—Weiho v. Long 
Island R. Co., 65 N.Y*S.2<1 62, 271 
App.Div. 790—Ettingcr v. Commer¬ 
cial Travelers Mut. Accident Asa’n 
of America, 43 N.Y.S.2d 29, 266 
App.Div. 876—Perham v. Hollo- 
bush, 33 N.Y.S.2d 10, 263 App.Div. 
965. 

Discretion held not improperly exer¬ 
cised 

(1) Ordering examination or dis¬ 
covery. 

N.Y.—Bennett v. Harrisvilla Comb¬ 
ing Mills, 83 N.Y.S.2d 492, 274 App. 
Div. 936—Diamond v. City of New 
York, 35 N.Y.S.2d 377, 264 App. 
Div. 342. 


Ohio.--Unibio v. Ha.vdd. App., H 0 
N.K. 2 d 431, appeal do tinaMed 115 
N.E.2d 162, 160 Ohio si 222 . 

S.C.—Stepp v. Il.wlon, hS S.I<:. 2 d 250 
—Planters Fertilizer Phosphate 
Co. v. MrCreighf, IPS S.M. 405, 187 
S.C. 483. 

( 2 ) Allowing only « partial exami¬ 
nation. 

N.Y.—Bloom v. Pain Corp., 54 N.Y. 
S.2d 831, 269 App.Div. i» 2 . 

(3) Denial of examination or dis¬ 
covery. 

N.Y.—Scruton v. Martin, 1 «)4 N.Y.S. 
2d 290. 27S App Div. S,v|. 

Birch Bldg. Dorp. v. Thorp, 82 
N.Y.S. 2 d 420. 

S.C,—Ellen v. King, 8 S S,E.2il 598, 
227 S.C. 481, 

54.5 Pa.—YalTeo v. Pennsylvania 
Power & Light Co., hli Pa.Di.Mt. Sc 
On. 276, 65 Dauph.Co. 233 Kuhl- 
nittn Elec. Co. v. Donegal Mfg. 
Corp., 81 Pa.Di.st. & Co. 12, 53 Lane. 
L.Rev. 155. 

Clear showing of ueedl aecossory 

Nothing abort. of clear flowing of 
bona tide need in framing iaauft or 
preparing for trial would Jtiwtify hu- 
premo court in reversing order of 
trial court denying application to 
take deposition of opposite party. 
Mleh.—Magel v. Kulezynaki, 267 N. 
W. 872, 276 Mich. 424. 

“Good cause shown” as uaert in 
rule with reaped to dineovery is a 
flexible* term, and ita meaning in not 
fixed and definite, hut each applica¬ 
tion for discovery must he evaluat¬ 
ed on eircuin«tanc»»H appearing from 
all pleadingM and then dotermined by 
Hound diacreiion of court. 

N.J —Th< da ruler v. Tholnndcr, Ill A. 
2d 643, 34 N.J.,Super. ISO. 

55. N.Y.— Huber v. Broadway Main¬ 
tenance Corp., 39 N.Y.S. 2 d 838, 179 
Mine. 772. 

56. N.Y,—Brand v. Butt*, 273 N.Y 8 , 
181, 24 2 App.Div. 140. 

57. N.Y.--colonial Trust Cn. v, Alex¬ 
ander, 296 N.Y.S. 918, 261 App.Div. 
856. 

Newburgh v. McCauley, 107 N. 
Y.S. 2 d 432, 200 Mine. 860 in re 
ShceleCH Will, 80 N.Y.S.2d 342, 19f» 
Misc. 18?*—Balluwit* v. Independ¬ 
ent Congregation Window of Man 
of I Minsk, 274 N.Y.S, 639, 163 Misc. 
306. 

Mnnssi v. State, 23 N,V.S.2d 21. 

58. N.Y.—Parker v, Burgoyne, 5 N. 
Y.S.2d 403, 167 Mine. 542. 
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be denied. 58 - 5 The court in its discretion may per¬ 
mit an examination irrespective of the nature of the 
pleadings or the burden of proof. 59 Where an ex¬ 
amination during trial is sought, an exercise of dis¬ 
cretion must take into consideration the delays in¬ 
cident to such examination. 59 - 5 

§ 23. Actions and Proceedings in Which Ex¬ 
amination Is Authorized 

Under statutes so providing, discovery may be had 
In any case, legal or equitable, pending in any court, or 
in special proceedings. 

Under statutes so providing, discovery may be had 
in any case, legal or equitable, pending in any 
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court 60 or in special proceedings ; 60 * 5 and an action 
within a statute according the remedy to any party 
to an action is not limited to a controversy between 
plaintiff and defendant, but includes a controversy 
between defendant and codefendant. 60 * 10 Accord¬ 
ingly, under the provisions of particular statutes ex¬ 
amination, orally or by interrogatories, may be had 
in actions on contract 61 or in tort, 62 although it has 
been held that general examinations will not be 
allowed in tort actions in the absence of special 
circumstances. 62 * 5 

Discovery may be had, in a proper case, in actions 
in ejectment, 62 * 10 or actions involving or based on 
fraud, 63 or false arrest, 63 * 5 and also in actions in- 


58.5 N.Y.—Hickory Memorial Hospi¬ 
tal v. News Syndicate Co., 33 N.Y. 
S.2d 89, 178 Misc. 79. 

69. N.Y.—Public Nat. Bank of New 
York v. National City Bank of 
New York, 185 N.E. 395, 261 N.Y. 
316 

Brand v. Butts, 273 N.Y.S. 181, 
242 App.Div. 149—Gramatan Nat. 
Bank & Trust Co. of Bronxville v. 
Sagamore Apartments, 271 N.Y.S. 
201, 241 App.Div. 840—National 

Bank of Ridgewood in New York 
v. American Surety Co. of New 
York, 264 N.Y.S. 421, 239 App.Div. 
853. 

Andrews v. State, 172 N.Y.S.2d 
703, 10 Misc.2d 501—In re Blank’s 
Estate, 11 N.Y.S.2d 1002, 171 Misc. 
93—Hodgson v. News Syndicate 
Co., 1 N.Y.S.2d 946, 165 Misc. 882, 
affirmed 1 N.Y.S.2d 947, 253 App. 
Div. 808—Bailowitz v. Independ¬ 
ent Congregation Wisdom of Man 
of Plinsk, 274 N.Y.S. 639, 153 Misc. 
306—In re Chinsky’s Will, 268 N.Y. 
S. 719, 150 Misc. 274. 

Ursitti v. Swid, 71 N.Y.S.2d 208 
—Hood v. Hood, 6 N.Y.S.2d 1004. 

69.5 N.Y.—Kravetz v. United Art¬ 
ists Corp., 141 N.Y.S.2d 676. 

60. Ga.—Burr ess v. Montgomery, 97 
S.E. 538, 148 Ga. 548. 

N.H.—Town of New Castle v. Rand, 
136 A.2d 914. 

Ohio.—Pidgeon v. Yeager, 9 Ohio 
Supp. 3. 

Consolidated action 
N.Y.—Popkin v. Original Novelty Co., 
92 N.Y.S.2d 36, 196 Misc. 120. 
Proceeding to fix emergency rent 
N.Y.—Weil v. B. & L. Van Service, 
73 N.Y.S.2d 773. 

Proceeding to recover specific fund 
N.Y.—In re Melia’s Estate, 94 N.Y. 
S.2d 6. 

Stockholders’ derivative action for 
wlUfnl misappropriation, misman¬ 
agement, and waste 
N.Y.—Gass v. Nelson, 82 N.Y.S.2d 
641, affirmed in part and modified 
in part on other grounds 87 N.Y.S. 
2d 218, 275 App.Div. 669. 


Action for reasonable value of legal 
services 

N.Y.—Easton v. Simpson, 46 N.Y.S.2d 
395, 182 Misc. 405, affirmed 49 N. 
Y.S.2d 431, 267 App.Div. 1047, ap¬ 
peal dismissed 59 N.E.2d 443, 293 
N.Y. 855. 

Motion in state court relating to ex¬ 
amination in federal court 

Plaintiff’s cross motion in state 
court action to require resumption 
or continuance of defendant’s exam¬ 
ination, being conducted by plaintiff 
in federal court action to which de¬ 
fendant is also a party, must be de¬ 
nied, although parties stipulated 
that defendant’s testimony in such 
action should be used as an examina¬ 
tion in state court action. 

N.Y.—Sheffield China Co. v. Royal 
China, 90 N.Y.S.2d 574. 

Examination, for use on hearing 
before a referee in connection with an 
issue as to service is permissible. 
N.Y.—Van Dyke Oil Portraits, Limit¬ 
ed v. E. Piehl, Limited, 170 N.Y.S. 
2d 784, 5 A.D.2d 824. 

60.5 N.Y.—Application of Heller, 52 
N.Y.S.2d 460, 183 Misc. 630, af¬ 
firmed 52 N.Y.S.2d 579, 268 App. 
Div. 976. 

Proceeding partaking of formal ac¬ 
tion and trial 

Special proceeding in which stat¬ 
ute permits examination before trial 
is such a special proceeding which, 
except for manner of its commence¬ 
ment and form of pleadings, par¬ 
takes in all other aspects of a for¬ 
mal action and trial. ! 

N.Y.—Application of Heller, supra. 
60.10 N.Y.—Parodis v. Hearn De¬ 
partment Stores, 33 N.Y.S.2d 553, 
178 Misc. 191. 

61. N.Y.—Paradies-Carroll Co. v. 
Lyman, 184 N.Y.S. 604, 193 App. 
Div. 766. 

Assumpsit 

Pa.—McKeon v. Independence Broad¬ 
casting Co., 87 Pa.Dist. & Co. 421. 

62. Mich.—Fisher v. Smith, 243 N. 
W. 4, 259 Mich. 279. 

N.Y.—Sheets v. Hotels Statler Co., I 
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Inc., 102 N.Y.S.Sd 921, 278 App.Div. 
646—Goodman v. Stein, 26 N.Y.S. 
2d 169, 261 App.Div. 548. 

Ehnes v. Krinsky, 97 N.Y.S.2d 
474, 198 Misc. 251. 

Assault 

N.Y.—:Hackett v. Reed, 138 N.Y.S.2d 
184, 207 Misc. 311, affirmed 139 N. 
Y.S.2d 256, 285 App.Div. 905. 
Criminal conversation 

Examination of defendant before 
trial, particularly where there is a 
cause of action for criminal conver¬ 
sation, is rarely necessary and is 
not favored, and hence such exami¬ 
nation was denied where it would re¬ 
sult in airing scandalous matter and 
was not sought in good faith. 

N.Y.—Swetnick v. Midler, 279 N.Y.S. 
765, 244 App.Div. 818. 

62.5 N.Y.—Sheets v. Hotels Statler 
Co., 102 N.Y.S.2d 921, 278 App.Div. 
646—Goodman v. Stein, 26 N.Y.S. 
2d 169, 261 App.Div. 548. 

Kenyon v. Lord & Taylor, Inc., 
134 N.Y.S.2d 478, 206 Misc. 611. 
Assault 

N.Y.—Siciliano v. Consolidated Edi¬ 
son Co. of N. Y., 123 N.Y.S.2d 211, 
204 Misc. 203. 

Collins v. Davis, 108 N.Y.S.2d 
394. 

62.10 U.S.—Woolgar v. La Coste, D. 

C.La., 69 F.Supp. 571. 

N.Y.—Laszczuk v. Opechi, 133 N.Y.S. 
2d 279. 

63. N.Y.—Haller v. Benor Realty 
Corp., 37 N.Y.S,2d 289, 265 App. 
Div. 818. 

Peter Polly Togs v. Silverman, 9 
N.Y.S.2d 24, 169 Misc. 780. 
Rescission of contract 
Fact that action was based “upon" 
rescission of contract for fraud and 
not “for” rescission was held not to 
affect right to examination of defend¬ 
ant before trial on issue of fraud. 
N.Y.—Ansorge v. Title Guarantee & 
Trust Co., 269 N.Y.S. 373, 149 Misc. 
811. 

63.5 N.Y .—Kenyon v. Lord & Taylor, 
Inc., 134 N.Y.S.2d 478, 206 Misc. 
611. 



§ 23 DISCOVERY 

volving or based on malicious prosecution, 63 - 10 libel 
or slander 64 or alienation of affections. 65 

The use of the remedy in probate proceedings is 
proper, 6B - 6 as far as practicable, 65 - 10 such as in pro¬ 
ceedings for the probate, 66 contest, 61 or construc¬ 
tion 68 of wills, in proceedings for the settlement of 
trust accounts, 09 in proceedings to remove an ex¬ 
ecutor, 70 or in special proceedings in the surrogate 
court. 71 

Further, the remedy is properly used in an action 
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to recover a chattel, 71 - 5 in proceedings to dissolve a 
corporation, 71 - 10 in garnishment proceedings, 76 
condemnation proceedings, 73 in proceedings to set 
aside fraudulent conveyances, 74 in proceedings to 
reform insurance policies, 75 in actions for specific 
performance, 75 - 5 in proceedings for injunctions 
pendente lite, 76 in tax proceedings, 76 - 5 such as pro¬ 
ceedings by state or municipality to tax corporate 
stock, 77 or actions to have assessments and tax liens 
declared void. 77 - 5 The remedy is also properly used 


63.10 N.Y.—Kenyon v. Lord & Tay¬ 
lor, Inc., supra. 

2STo showing 1 of unusual or special cir¬ 
cumstances required 
N.Y.—Miller v. Shopwell Foods, Inc., 
156 N.Y.S.2d 208, 2 A.D.2d 362. 

64. Ala.—Ex parte Nolen, 135 So. 
337, 223 Ala. 213. 

N.Y.—Groff v. Daily Review Corpora¬ 
tion, 289 N.Y.S. 46, 248 App.Div. 
773. 

Palmer v. Dunkirk Printing Co., 
166 N.Y.S. 881. 

Wis.—Hathaway v. Bruggink, 170 N. 

W. 244, 168 Wis. 390. 

Not generally favored 

Pre-trial examinations in actions 
for defamation are not generally fa¬ 
vored. 

N.Y.—Leichtentritt v. Leichtentritt, 
164 N.Y.S.2d 327, 6 Misc.2d 598— 
Olian v. Random House, 130 N.Y.S. 
2d 787, 205 Misc. 878. 

Wholesale Clothing Exchange v. 
Dun & Bradstreet, Inc., 88 N.Y.S. 
2d 20. 

In first department in New York 

(1) Examination before trial of a 
libel action has been permitted in the 
first department in New York. 

N.Y.—Billingsley v. Better Business 

Bureau of New York City, 246 N.Y. 
S. 664, 231 App.Div. 802—Brown v. 
Hoffman, 151 N.Y.S. 573, 167 App. 
Div. 897. 

Albanos v. News Syndicate Co., 
224 N.Y.S. 331, 130 Misc. 566. 

(2) However, it has also been re¬ 
fused in that department. 

N.Y.—Leichtentritt v. Leichtentritt, 
164 N.Y.S.2d 327, 6 Misc.2d 598— 
Olian v. Random House, 130 N.Y.S. 
2d 787, 205 Misc. 878—Herrmann v. 
Osborne Co., 220 N.Y.S. 306, 128 
Misc. 859. 

Malus v. Sperry Corp., 133 N.Y.S. 
2d 286, affirmed 126 N.Y.S.2d 193, 
282 App.Div. 939. 

Privileged communications 

Where it appears that a letter 
made the basis of an action for libel 
is within the class of absolutely priv¬ 
ileged communications, it necessarily 
follows that no right to a proposed 
examination of defendants before 
pleading could be predicated on it. 
Wis.—Hathaway v. Bruggink, 170 N. 
W. 244, 168 Wis. 390. 


65. N.Y.—Russell v. Pace, 271 N.Y.S. 
251, 241 App.Div. 833. 

65.5 N.J.—In re Wozar’s Estate, 111 
A .2d 7 68, 34 N.J.Super. 133—In re 
Blake's Estate, 109 A.2d 705, 33 N.J. 
Super. 229. 

65.10 N.Y.—In re Blake's Estate, su¬ 
pra. 

Discovery by means of interroga¬ 
tories is permitted in probate pro¬ 
ceeding. 

N.J.—In re Wozar’s Estate, 111 A.2d 
768, 34 N.J.Super. 133—In re 

Blake's Estate, 109 A.2d 705, 33 N. 
J.Super. 229. 

66. Iowa.—Lee v. Blumer, 179 N.W. 
625, 189 Iowa 1145. 

N.Y.—In re Burridge’s Estate, 259 N. 
Y.S. 256, 144 Misc. 583—In re Feld- 
stein’s Estate, 232 N.Y.S. 327, 133 
Misc. 255. 

In re Bcckerman’s Will, 09 N.Y.S. 
2d 659—In re O’Brien's Will, 45 N. 
Y.S.2d 682. 

67. N.Y.—People ex rel. Lewis v. 
Fowler, 127 N.E. 793, 229 N.Y. 84. 

In re Carter’s Will, 184 N.Y.S. 39, 
193 App.Div. 355. 

In re Zeh Sannuto's Estate, 263 
N.Y.S. 229, 146 Misc. 347. 

68. N.Y.—Brown v. Brown, 190 N.Y. 
S. 808, 203 App.Div. 058. 

69. N.Y.—Colonial Trust Co. v. Alex¬ 
ander, 296 N.Y.S. 918, 251 App.Div. 
856. 

70. N.Y.—In re Britsch’s Estate, 219 
N.Y.S. 124, 128 Misc. 219. 

In re Braloffs Will, 137 N.Y.S.Sd 
161. 

71. N.Y.—In re Levy's Will, 191 N. 
Y.S. 95, 198 App.Div. 773. 

In re Sperry's Will, 247 N.Y.S. 
202, 138 Misc, 549—In ro Fold- 
stein's Estate, 232 N.Y.S. 327, 133 
Misc. 255—In re Kimmerlc’s Will, 
225 N.Y.S. 779, 130 Misc. 707. 

71.5 N.Y.—Salwen v. Hiltncr, 70 N. 
Y.S.2d 867. 

United States government bond is 

a “chattel” within statute providing 
that examination of defendant may 
be had in action to recover a chatted. 
N.Y.—Salwen v. Hittner, supra, 
Certificates of stock are personal 
property but are not chattels; there¬ 
fore, under a statute making remedy 
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applicable in notions to recover a 
chattel, examination may not be had 
in an action to recover stock certifi¬ 
cates. 

N.Y,—Rubinstein v. Rubinstein, 28 
N.Y.S.2d 68, 176 MIm r. 8 23, nfllrmod 
35 N.Y.S.2d 717, 26 1 App.Div. 763. 

71.10 N.J.—Freidus v. Kaufman, 114 
A.2d 751, 35 N.J.Super. 601, nffirmed 
115 A.2d 592. 8(5 N.J.Super. 821. 
N.Y.—In ro Sahara Iteneh club, Inc., 
163 N.Y.S,2d 315. 8 A.D.2d 933- 
In ro Guaranteed ] Mot urea Co., 126 
N.Y.S.2d 526. 282 App.Div. 1028. 

72. Fla.--State ex rel. American 
Fire & Casualty Co. v. Barns, 163 
So. 715, 121 Fla. 341. 

73. N.Y.—In ro Ncverrdnk Riparian 
Section No. 1, M3 N.Y.K.2d 329, 298 
Mine. 82-—Algonquin Gum Transmis¬ 
sion Co. v. Schwartz, 132 JN.Y.S.2U 
630, 206 Misc, 437—In re Union 
Turnpike, city «»f Ne w York. 278 N. 
Y.S. 412, 154 Mine. 455. affirmed 
27S N.Y.S. 430, 213 App.Div. 811, 
affirmed Union Turnpike in Bor¬ 
ough of Queens, city of New York, 
3 98 N.E. 556, 2 68 N.Y. 681. 

74. S.C. UeopJe'M Hank of IfnrtH* 
villa v. i lelntM, 138 S.E. 622, 140 
S.C. 3 07. 

75. N.Y. Foster v. Yorkahtri* Inn. 
Co., 3 N.Y.S.2d 149. D»7 Mine. 204, 
affirmed 7 N.Y.S.2d 79, 255 App.UiV. 
SI! 9, 

75.5 N.Y.-- Brook wood UarkM v. 
Jaekfon, 26 N.Y.S.2d 2 27, 261 App. 
Div. 410. 

76. N.Y.- — Loonak llroM, v. Mednick, 
285 N.Y.S. 801, 216 App.Div. 464. 

70.5 N.Y, -Hunt Food;*, Ine. v, Bhb- 
innit, 167 N.Y.S.2d 471. 4 A.U.Sd 
3 092, appeal <|etib d 171 N.Y.N.Jkl 
714, 5 A.D.2d 967. 

77. fin,- -Cnra-Cnla Co. v, City of At¬ 
lanta, 110 N.E. 73a, i:*2 tin. 558, 23 
A.UR. 1339. certiorari dented 42 
S.Ct. 585, 259 U.S. 5M. 66 LIM. 
3974, error diantboed 13 S.Ct. 160. 
269 U.S. 769, 67 LEd. 5al. 

Tex.*-Dalian Joint Stock Land Blink 
of Dallas v. State ex rel, Cobb, 
337 S.\V\2d 993, 135 Tex. 25. 

77.5 N.Y. - Wateidnwer Bible & 
Tract Society v. Town of Banning. 
Tompklim County, 28 N.Y.S.2d 621, 
265 App.Div. 9114. 
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in proceedings in equity to sell joint property and 
distribute the proceeds, 78 and in proceedings under 
workmen's compensation acts. 79 

It has been held that an examination or discovery 
is not allowable in summary proceedings, 80 or in 
court of claims proceedings; 80 - 5 and where the stat¬ 
ute provides for examination after issue joined it 
does not apply to inferior court proceedings where 
no answer is required and the suit is disposed of on 
the return day of the summons. 81 Some statutes are 
held to authorize the proceeding only in civil cas¬ 
es; 81 * 5 but civil suits by the state are not within 
some statutes. 81 - 10 

In matrimonial actions an examination may be 
permitted on a particular issue 81 - 15 under special 
circumstances, 82 but a general and unlimited ex¬ 
amination will not be allowed. 83 The rule forbid¬ 
ding a general examination is not so strictly limited 
in actions for an annulment, however, as in other 
matrimonial actions, 83 - 5 and a provision that inter¬ 
rogatories are not allowed in an action for divorce 
or nullity except by order of the court for good 


cause shown does not apply to a separate mainte¬ 
nance action where examination into the financial 
means of the respective spouses and the needs of 
the wife is a matter of prime importance. 83 * 10 

Actions for accounting . In an action for account¬ 
ing alone, plaintiff is not entitled to examine de¬ 
fendant, for plaintiff must first establish his right 
to an accounting, 84 but an examination may be had 
where the action is for more than an accounting 
although it incidentally involves an accounting. 85 
The right of defendant in an action for partnership 
accounting to an examination of plaintiff before 
trial has been upheld. 85 * 5 After entry of an inter¬ 
locutory judgment, the settlement of an account be¬ 
fore a referee with respect to which objections have 
been filed, constitutes a trial within the meaning of 
the statute authorizing examinations before 
trial. 85 - 10 

Arbitration proceedings . An arbitration proceed¬ 
ing is a special proceeding in which examinations 
before trial are authorized under some statutes. 85 * 15 


78. Ala.—Lake v. Sealy, 165 So. 399. 
231 Ala. 466. 

79. Tenn.—Home Indemnity Co. of 
New York v. Hogue, 79 S.W.2d 580. 
168 Tenn. 493. 

80. N.Y.—Dubowsky v. Goldsmith, 
195 N.Y.S. 67, 202 App.Div. 818. 

Wiener v. Regent Brand Clothes, 
Inc., 122 N.Y.S.2d 231, 204 Misc. 
231—Goodman v. Schached, 260 N. 
Y.S. 883, 144 Misc. 905—Inter-City 
Apartment House Co. v. Kern, 212 
N.Y.S. 284, 125 Misc. 921. 

Contra 42 West 15th St. Corp. v. 
Friedman, 143 N.Y.S.2d 159, 208 
Misc. 123. 

Habeas corpus 

An examination before trial of ad¬ 
verse party in a habeas corpus pro¬ 
ceeding is not permissible under stat¬ 
ute authorizing taking of deposition 
in special proceeding, or under any 
other statute, since there is a sum¬ 
mary hearing in habeas corpus pro¬ 
ceeding but no trial in same sense 
as there is one in an action or in or¬ 
dinary special proceeding. 

N.Y.—Application of Heller, 52 N.Y. 
S.2d 460, 183 Misc. 630, affirmed 
52 N.Y.S.2d 579, 268 App.Div. 976. 

80.5 N.Y.—McHugh v. State, 78 N.Y. 
S.2d 903. 

81. N.J.—Johnston v. Payn, 157 A. 
838, 9 N.J.Misc. 1344. 

81.5 Ark.—Bailey v. State, 302 S.W. 
2d 796, 227 Ark. 889, certiorari de¬ 
nied Bailey v. State of Ark., 78 
S.Ct. 77, 355 U.S. 851, 2 L.Ed.2d 
59. 

81.10 Ala.—Ex parte Loveman, Jo¬ 


seph & Loeb, 2 So.2d 446, 241 Ala. 
379. 

Pa.—Commonwealth v. Musser For¬ 
ests, Inc., Com.Pl., 70 Dauph.Co. 
385. 

Right of parties to propound inter¬ 
rogatories in civil suit by state see 
infra § 59. 

81.15 N.H.—Veino v. Veino, 78 A.2d 
522, 96 N.H. 439. 

N.J.—Handelman v. Handelman, 109 
A.2d 797, 17 N.J. 1. 

In. action, for separate 3nain.ten.ance, 
procedures are available to defendant 
by way of interrogatories sufficient 
to afford protection against surprise. 
Colo.—Manning v. Manning, 317 F.2d 
329. 

82. N.Y.—Norton v. Norton, 289 N. 
Y.S, 211, 248 App.Div. 784—Im- 
merman v. Immerman, 244 N.Y.S. 
450, 230 App.Div. 458—McCanliss 
v. McCanliss, 230 N.Y.S. 147, 224 
App.Div. 668. 

Special circumstances held not shown 
N.Y.—Hurwitz v. Hurwitz, 160 N.Y.S. 
2d 938, 3 A.D.2d 744. 

83. N.Y.—Hurwitz v. Hurwitz, su¬ 

pra—Vose v. Vose, 295 N.Y.S. 244, 
250 App.Div. 883—Immerman v. 
Immerman, 244 N.Y.S. 450, 230 
App.Div. 458. j 

Leichtentritt v. Leichtentritt, 
164 N.Y.S.2d 327, 6 Misc.2d 598— | 
Siciliano v. Consolidated Edison 
Co. of N. Y., 123 N.Y.S.2d 211, 204 
Misc. 203. 

83.5 N.Y.—Kotopoulos v. Kotopou- 
los, 53 N.Y.S.2d 932. 

83.10 N.J.—Wheeler v. Wheeler, 137 
A.2d 84, 48 N.J.Super. 184. 
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84. N.Y.—Muller v. Ackerman, 285 
N.Y.S. 175, 246 App.Div. 849—Pom- 
erantz v. Naomi Realty Corpora¬ 
tion, 240 N.Y.S. 480, 228 App.Div. 
837—In re Gathen’s Estate, 222 N. 
Y.S. 3, 221 App.Div. 158—De Rapa- 
lie v. Gavin, 205 N.Y.S. 578, 209 
App.Div. 883. 

Gatner v. Levy, 218 N.Y.S. 296, 
128 Misc. 147. 

Cole v. Forman, 79 N.Y,S.2d 211. 

85. N.Y.—Anderson v. Hinrichs, 32 
N.Y.S.2d 727, 263 App.Div. 954— 
Pulsch v. Nyack Express Co., 300 
N.Y.S. 634, 253 App.Div. 734—Tri- 
carico v. Society of Saint Joseph 
Palodel Colle, Italy, 299 N.Y.S. 402, 
252 App.Div. 785, 796—Johnson v. 
Beneficial Loan Soc., 296 N.Y.S. 
717, 251 App.Div. 839—Muller v. 
Ackerman, 285 N.Y.S. 175, 246 App. 
Div. 849—Wertheim v. Grombecker, 
240 N.Y.S. 623, 229 App.Div. 16— 
Guinee v. J. L. Murphy, Inc., 227 
N.Y.S. 737, 223 App.Div. 337—Rob¬ 
erts v. Hayden, 209 N.Y.S. 598, 213 
App.Div. 1—Struckler v. Teitz, 201 
N.Y.S. 394, 206 App.Div. 436. 

F. H. Hecht & Co. v. Telenga, 
240 N.Y.S. 801, 136 Misc. 761. 

Cole v. Forman, 79 N.Y.S.2d 211. 

85*5 N.Y.—Panzer v. Panzer, 81 N. 
Y.S.2d 725, reversed on other 
grounds 83 N.Y.S.2d 525, 274 App. 
Div. 940 and 83 N.Y.S.2d 526, 274 
App.Div. 940. 

85.10 N.Y.—Scheffer v. Scheffer, 48 
N.Y.S.2d 839, 183 Misc. 344. 

85.15 N.Y.—Application of Katz, 160 
N.Y.S.2d 159, 3 A.D.2d 238. 

Avon Converting Co. v. Home 
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It has been held, however, that the state court will 
not grant examinations before trial in arbitration 
proceedings except under extraordinary circum¬ 
stances,^85.20 and that there can be no examination 
of an adverse party in arbitration proceedings, 80 
but that there may be an examination of witnesses 
to determine a proper party to the arbitration. 87 

Suits originating before a justice of the peace . 
Under some statutes discovery may be invoked on 
appeal in aid of suits originating before a justice of 
the peace, 88 but it is not permitted on a petition for 
certiorari which concerns only the inferior tribunals 
jurisdiction and the regularity of the proceedings. 89 

Preliminary motion . It has been held that an ex- 
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amination of a party before trial in connection with 
a preliminary motion separate and apart from a trial 
is unauthorized. 89 - 5 

Negligence . It is rather uncommon to resort to 
interrogatories in a negligence case, 89 - 30 but it may 
be done where the situation is a typical one for that 
procedure. 80 - 15 In the several departments in New 
York, the rulings arc not uniform. Thus, while the 
statute does not forbid examination before trial in 
negligence cases, 90 some cases adhere to the policy 
of refusing a general examination in this type of 
case 91 except where unusual circumstances are pre¬ 
sented. 92 In the other cases a more liberal rule 
which permits examination in negligence cases has 
been adopted, 93 the action is favorably regarded as 


Ins. Co. of N. Y., 93 N.Y.S.2d 90, 
196 Misc. 886. 

Ehrlich v. Drake Const. Corp., 92 
N.Y.S.2d 711. 

85.20 U.S.—Commercial Solvents 
Corp. v. Louisiana Liquid Fertilizer 
Co., D.C.N.Y., 20 F.R.D. 359, apply¬ 
ing New York law. 

N.Y.—Application of Katz, 160 N.Y.S. 
2d 159, 3 A.D.2d 238. 

Stiller Fabrics, Inc. v. Michael 
Saphier Associates, Inc., 148 N.Y.S. 
2d 591, 1 Misc.2d 789. 

Kallus v. Ideal Novelty & Toy 
Co., 45 N.Y.S.2d 554. 

Denial held not improper exercise of 
discretion 

N.Y.—First Nat. Oil Corp. v. Arrieta, 
165 N.Y.S.2d 132, 4 A.D.2d 782. 

86. N.Y.—In re Schwartz, 217 N.Y. 
S. 233, 127 Misc. 452. 

87. N.Y.—In re Universal Film Ex¬ 
changes, 290 N.Y.S. 5, 160 Misc. 
416. 

XSffeot of previous arbitration 

Proceeding for examination to de¬ 
termine a proper party to an arbitra¬ 
tion proceeding was held not barred 
because of a previous arbitration, 
where it was shown that objection 
was made by person proposed to be 
examined to validity of arbitration 
and award was never confirmed. 

N.Y.—In re Universal Film Exchang¬ 
es, supra. 

88. Ark.—Maxwell v. Guthrie, 23 
Ark. 702. 

Mo.—Atwood v. Reyburn, 5 Mo. 565. 

89. N.Y.—Scott v. Titus, 227 N.Y.S. 
629, 131 Misc. 672. 

89.5 N.Y.—Standard Foods Products 
Corp. v. Tinas Unidas S. A., 104 
N.Y.S.2d 596, 200 Misc. 590—De- 
brey v. Hanna, 45 N.Y.S.2d 551, 182 
Misc. 824. 

In re Shea's Estate, 111 N.Y.S. 
2d 787. 

89.10 Ohio.—Dieckbrader v. New 
York Cent. R. R„ Com.Pl., 113 N.E. 
2d 268. j 


89.15 Ohio.—Dieckbrader v. New 
York Cent. R. R. f supra. 

90. N.Y.—Parker v. Burgoyne, 5 N. 
Y.S.2d 403, 167 Misc. 542. 

91. N.Y.—Shaw v. Samley Realty 
Co., 194 N.Y.S. 531, 201 App.Div. 
433. 

Klar v. City of New York, 300 
N.Y.S. 1182, 165 Misc. 875—Weiner 
v. J. I. Hass, Inc., 285 N.Y.S. 327, 
158 Misc. 181—Raldlris v. Sim¬ 
mons, 247 N.Y.S. 352, 138 Misc. 473, 
affirmed 247 N.Y.S. 982, 2 32 App. 
Div. 668—Strom v. American Dist. 
Steam Co., 145 N.Y.S. 720, 84 Misc. 
197. 

92. N.Y.—Kohlberg v. J. F. Shea Co., 
38 N.Y.S.2d 315, 265 App.Div. 187. 

BrafC v. Priscilla Fashions, 84 N. 
Y.S.2d 328, 192 Misc. 417—Haas v. 
Lawson, 58 N.Y.S.2d 49, 185 Misc. 
964—Bowles v. Hotel Diplomat, 52 
N.Y.S.2d 46, 183 Misc. 965—Trem¬ 
blay v. Lyon, 29 N.Y.S.2d 330, 170 
Misc. 906—Weiner v. J. I. Hass, 
Inc., 285 N.Y.S. 327, 158 Misc. 181 
—Schonhous v. Weiner, 246 N.Y.S. 
73, 138 Misc. 759. 

Soriano v. Lewso Realty Corp., 
76 N.Y.S.2d 418—Ebert v. Surface 
Transport Corp. of N. Y., 74 N.Y.S. 
2d 285. 

"The rule prevailing in this [First] 
Department that examinations before 
trial are not favored in actions for 
negligent injury (see Shaw v. Stanley 
Realty Co., Inc., 201 App.Div, 433, 
194 N.Y.S. 531) is subject to the ex¬ 
ception that on proof of special cir¬ 
cumstances showing the necessity 
therefor, such examination would be 
granted." 

N.Y.—Carney v. Bares, 45 N.Y.S.2d 
240, 241, 267 App.Div. 176. 

"Unusual circumstances” are pre¬ 
sented where denial of the right of 
examination may preclude recovery. 
N.Y.—Lautum Realty Corporation v. 
Rodgers & Hagerty, 10 N.Y,S.2d 
884, 170 Misc. 731. 

Action for malpractice 

(1) In an action against a physi¬ 
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cian for malpractice rm examination 
may bo had if unusual circumstances 
arn presented. 

N.Y.—Goodman v. Stein, 26 N.Y.S.2d 
169, 261 App.Div. ft IK. 

Schonhous v. Weiner, 216 N.Y.S. 
73, 138 Misc. 759. 

(2) No examination may he had if 
unusual circumstances are not pres¬ 
ent. 

N.Y.—Krumelch v. Sundelfon, 229 N. 
Y.S. 488, 182 Misc. 292. 

(3) General rule against allowance 
of general examinations before trial 
in negligence actions is considerably 
relaxed In malpractice actions, es¬ 
pecially where malpractice allegedly 
caused death. 

N.Y.—(lerke v. City of New York, 66 
N.Y.S,2d 355, 187 Misc. 911, 

(4) In action against, city to recov¬ 
er for intestate’s death allegedly be¬ 
cause of malpractice of physicians In 
city’s public, institution, plaintiff* 
motion for examine Hon of city by 
persons having knowledge of fact*, 
was allowed in part. 

N.Y.—Gcrko v. City of New York, 
supra. 

93. N.Y.—Munson v. Denman. 
Transp. Co., 12 N.Y.S.2d 78, 257 
App.Div. 888--Damon v. Trinity 
Hospital, 3 N.Y.S.2d 998, 251 App. 
Div. 738—Matter of SHVerburg, 278 
N.Y.S. 3 019, 343 App.Div. 854— 

Nieves v. Citizens' Savings Hank, 
278 N.Y.S. 2««, 243 App.Div. 816— 
Middleton v, Hoardman. 206 N.Y.S. 
725, 210 App.Div. 467 -Combes v. 
Maas, 204 N.Y.S. 440, 209 App.Div. 
830. 

Caswell v. United Air Dines. 78 
N.Y.S.2d 387, 191 Misc. 9 11-Huber 
v. Drone!way Maintenance Corp., 89 
N.Y.S.2d 838, 179 Misc. 772™ -Trem¬ 
blay v. Lyon, 29 N.Y.S.2d 336, 176 
Misc. 900—I'arsons v. Moss, 13 N. 
Y.S.2d 865, 171 Misc. 828 -Davidson 
v. Newman, 258 N.Y.S. 3 3, 144 Misc. 
95—Maher v. Orange A Dockland 
Electric Co., 252 N.Y.S. 459, 141 
Misc. 873. 
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clarifying issues in advance of trial, 93.5 an <i it has 
been held that the discretion of the court should be 
as liberally exercised in negligence cases as in 
others. 94 

In death cases the discovery is allowed more lib¬ 
erally than in those actions in which death is not 
involved. 94 * 5 

§ 24. Pendency and Condition of Cause 

Whether an examination may or may not be granted 
before an action is commenced, or before issue Joined, 
or during trial, or at any particular stage of the pro¬ 
ceedings or condition of the cause, depends on the provi¬ 
sions of controlling statutes or rules. 

Where authorized by provisions of statutes or 
rules, an examination may be had at any time be¬ 
fore the trial, 95 or during it, 95 * 5 and it may be grant¬ 
ed before an action is commenced, 96 when neces¬ 
sary for the protection of the rights of a prospec¬ 


tive party, 96 * 5 as where its purpose is to enable 
plaintiff to frame a complaint. 96 * 10 Under some 
statutes or rules, however, an examination will be 
allowed only in an action pending between par¬ 
ties, 96 * 15 and no examination may be had until a 
proceeding or suit has been commenced in the prop¬ 
er court. 97 

An application may be granted in some jurisdic¬ 
tions where made after service of summons; 97 * 5 and 
where an action has been commenced, the filing of a 
declaration or complaint is not necessary for an ex¬ 
amination by plaintiff. 98 Defendant may seek dis¬ 
covery before answer to determine how to plead or 
whether he wishes to defend, 99 but he cannot ex¬ 
amine plaintiff before the latter has filed a com¬ 
plaint. 1 The fact that the petition may set forth 
the elements of a prima facie case does not defeat 
petitioner's right to discovery in the absence of a 
restriction precluding discovery which would dis- 


Bresalier v. Feagans, 140 N.Y.S. 
2d 34. 

Action for malpractice 

Examination may be permitted in 
an action against a physician for 
malpractice. 

N.Y.—Damon v. Trinity Hospital, 3 
N.Y.S.2d 998, 254 App.Div. 738— 
Reif v. Gebel, 284 N.Y.S. 98, 246 
App.Div. 776. 

Mul rain v. Cohen, 260 N.Y.S. 
119, 145 Misc. 654. 

Wrongful death 

N.Y.—Wei he v. Long Island B. Co., 
65 N.Y.S.2d 62, 271 App.Div. 790— 
Frey v. Long Island R. Co., 58 N. 
Y.S.2d 248, 269 App.Div. 955. 

Caswell v. United Air Lines, 78 
N.Y.S.2d 387, 191 Misc. 941. 

JmOBs of consortium 

Rule of civil practice permitting a 
party to take before trial deposition 
of any other party to an action in¬ 
cludes in term “action to recover 
damages for personal injuries” oth¬ 
er actionable injury to person either 
of plaintiff or of another as defined 
by provision of general construction 
law, and rule applied to action by 
husband for loss of consortium be¬ 
cause of injuries to his wife. 

N.Y.—Augenblick v. Augenblick, 117 
N.Y.S.2d 69, 203 Misc. 360. 

93.5 N.Y.—Diamond v. City of New 
York, 35 N.Y.S.2d 377, 264 App. 
Div. 342. 

94. N.Y.—Parsons v. Moss, 13 N.Y. 
S.2d 865, 171 Misc. 828. 

94.5 Cal.—Union Oil Co. of Cal. v. 
Superior Court, Los Angeles Coun¬ 
ty, 311 P.2d 640, 151 C.A.2d 286. 

Iowa.—Hardenbergh v. Both, 73 N. 

W.2d 103, 247 Iowa 153. 

N.Y.—Lautum Realty Corporation v. 
Rodgers & Hagerty, 10 N.Y.S.2d 
884, 170 Misc. 731. 


95. Pa.—Geer v. Martsolf, Com.Pl., 
18 Beaver Co. 86. 

Wis.—Plankinton Bldg. Co. v. Laik- 
in’s Inc., 276 N.W. 129, 226 Wis. 72. 

After case has been, listed for trial 
and continued 

Pa.—Bealla v. Zuba, 4 Pa.Dist. & Co. 

2d 545, 45 Luz.Leg.Reg. 211. 

New York code of civil procedure 
This was expressly stated in the 
New York code of civil procedure. 
N.Y.—Goldmark v. U. S. Electro- 
Galvanizing Co., Ill App.Div. 526, 
97 N.Y.S. 1078. 

18 C.J. p 1090 note 47. 

Pendency of motions and appeal from 
order granting preference 
Fact that motions with respect to 
bringing in third parties and an ap¬ 
peal from order granting a preference 
on calendar were pending did not af¬ 
fect right of plaintiff to examine de¬ 
fendant corporation as an adverse 
party before trial. 

N.Y.—Otis v. Novadel Agene Corp., 
133 N.Y.S.2d 401, 206 Misc. 386, 
modified on other grounds 136 N.Y. 
S.2d 731, 285 App.Div. 862. 

95.5 Wis.—Plankinton Bldg. Co. v. 
Laikin’s Inc., 276 N.W. 129, 226 
Wis. 72. 

Proposed examination held unneces¬ 
sary and improper 

N.Y.—Kravetz v. United Artists 
Corp., 141 N.Y.S.2d 676. 

96. Cal.—Melancon v. Superior Court 
In and For Los Angeles County, 
268 P.2d 1050, 42 C.2d 698. 

N.Y.—Merchants’ Bank v. Sheehan, 
4 N.E. 333, 101 N.Y. 176, 179. 

Drake v. Wineman. 33 N.Y.S. 177, 
12 Misc. 65. 

Leonard v. Home Owners Loan 
Corp., 39 N.Y.S.2d 127. 

Perpetuation of testimony 
According to some cases decided 
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under the New York code of civil 
procedure, the order can be made 
before the action has been com¬ 
menced only for the purpose of per¬ 
petuating testimony. 

N.Y.—Matter of Schlotterer, 93 N.Y. 

S. 895, 105 App.Div. 115. 

18 C.J. p 1090 note 50. 

96.5 N.Y.—Application of Cohen, 37 
N.Y.S.2d 115, 179 Misc. 6, affirmed 
38 N.Y.S.2d 925, 265 App.Div. 1029. 

96.10 N.Y.—Silverman v. Nachwalt- 
er, 167 N.Y.S.2d 307. 

96.15 N.C.—Guy v. Baer, 55 S.E.2d 
501, 230 N.C. 748. 

97. N.C.—Vyne v. Fogle Bros. Co., 
97 S.E. 147, 176 N.C. 351. 

Pa.—Kuhlman Elec. Co. v. Donegal 
Mfg. Corp., 81 Pa.Dlst. & Co. 12, 
53 LancX.Rev. 155. 

Summons must first issue. 

N.C.—Vyne v. Fogle Bros. Co., 97 S. 
E. 147, 176 N.C. 351. 

97.5 N.Y.—Leonard v. Home Owners 
Loan Corp., 39 N.Y.S.2d 127. 

98. Mich.—Fisher v. Smith, 243 N. 
W. 4, 259 Mich. 279. 

N.C.—Brown v. E. H. Clement Co., 
166 S.E. 515, 203 N.C. 508—Johnson 
v. Harriett Mills, 144 S.E. 534, 196 
N.C. 93. 

Proceeding actually pending 
An examination is not premature 
where the proceedings are actually 
pending. 

N.Y.—In re Kimmerle’s Will, 225 N. 
Y.S. 779, 130 Misc. 767. 

99. N.Y.—Loonsk Bros. v. Mednick, 
285 N.Y.S. 801, 246 App.Div. 464— 
Cuban Telephone Co. v. Conklin, 
187 N.Y.S. 817, 196 App.Div. 463. 

Smiley v. Frankel, 181 N.Y.S. 66. 

1. N.Y.—Winston v. English, 85 N. 
Y.Super. 512, 14 Abb.Pr.N.S., 119, 
44 How.Fr. 498. 



§ 24 DISCOVERY 

close facts which are not necessary to prepare the 
pleadings or prove a prima facie claim. 1,6 

Plaintiff may, under some statutes, examine de¬ 
fendant before answer. 2 As a general rule, how¬ 
ever, a statute providing for examination during the 
pendency of an action and before trial contemplates 
the existence of a triable issue or issues at the time 
the application is made, 3 * 5 and an examination 
sought, not to enable a party to frame his pleadings 
but to prepare for trial, cannot be had before issue is 
joined 3 unless the court can see what the issues 
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are; 4 and the service of defendant’s answer be¬ 
fore the return day of a premature motion for an 
examination will not validate it. 4,5 \\ Idle defend¬ 

ant who docs not know whether he has a cause of 
action against plaintilf is not entitled, prior to serv¬ 
ice of counterclaim and reply, to examine plaintiff 
to ascertain whether facts exist sufficient to create a 
cause of action, 1,10 he may move for an examina¬ 
tion after pleading a counterclaim predicated on al¬ 
legations made on information and belief and after 
service of reply. 4,15 Plaintiff who has sought and 
obtained examination of defendant is in no j>osi- 


1.5 Pa.—Schiavo v. Caplo, 1 Pa.Dist. 
& Co.2d 623, 45 Luz.Leff.Regr. 85. 

2. Wis.—Plankinton Bldff. Co. v. 
Laikin’s Inc., 276 N.W. 129, 226 
Wis. 72. 

2.5 N.Y.—:In re Alderdice’s Will, 99 
N.Y.S.2d 465, 198 Misc. 5. 

3. N.J.—Hague v. Warren, 43 A.2d 
861, 137 N.J.Eq. 117, reversed on 
other grounds 59 A.2d 440, 142 N.J. 
Eq. 257. 

N.Y.—Dubow v. Ames Home Pub. 
Co., 152 N.Y.S.2d 875, 2 A.D.2d 675 
—Joseph v. Ervolina, 141 N.Y.S.2d 
96, 285 App.Div. 1218—-Edgett v. 
Romans, 122 N.Y.S.2d 264, 282 App. 
Div. 729—Punia v. Dry Dock Sav. 
Bank, 113 N.Y.S.2d 778, 280 App. 
Div. 431—Wilkens v. Hartridge, 
282 N.Y.S. 636, 246 App.Div. 550— 
Kardonsky v. Tozzi, 216 N.Y.S. 418, 
217 App.Div. 753—MacKay, Lovell 
& Co. v. Dillon, 213 N.Y.S. 681, 215 
App.Div. 842—Welsh v. Cowles 
Shipyard Co., 193 N.Y.S. 355, 200 
App.Div. 724. 

In re Sheeler’s Will, 89 N.Y.S.2d 
342, 195 Misc. 187—Abels v. Rubin, 
261 N.Y.S. 85, 145 Misc. 806—Noble 
v. Copake Lake Pure Ice & Water 
Corporation, 222 N.Y.S. 367, 129 
Misc. 445. 

In re Beck's Will, 169 N.Y.S.2d 
841—Feingold v. Ellman, 138 N.Y. 
S.2d 192—Billie Barnes, Inc. v. Tan- 
bro Fabrics Corp., 83 N.Y.S.2d 750 
—Leonard v. Home Owners Loan 
Corp., 39 N.Y.S.2d 127. 

N '?;I” Culbertson v * Rogers, 89 S.E.2d 
99, 242 N.C. 622—Planner v. St. 
Joseph Home for Blind Sisters of 
St. Joseph of Newark, N. J.. 42 S 
E.2d 225, 227 N.C. 342—Ogburn v! 

oof?? 1 Br0S * Stores > 11 S.E.2d 460, 
280 K C. 507 Pender v. Mallett, 3 i 
S.E. 351, 123 N.C. 57. 

18 C.J. p 1091 notes 59—61. 


I Before reply to counterclaim 

(1) Where counterclaim has been 
pleaded and no reply thereto served 
no issue of fact is presented, and 
defendant is not entitled to an or¬ 
der for the examination of plaintiff 
with regard to such counterclaim, 
N.Y.—Kessler v. Kessler, 152 N.Y.S. 

2d 604—Blair v. Wagner, 170 N.Y.S. 

547. 


(2) Where a counterclaim has 
been demurred to but no issue 
joined thereon, defendant’s applica¬ 
tion for an examination with re¬ 
spect to it is premature. 

N.Y.—Hansen v. Benenson, 188 N.Y.S, 
654, 197 App.Div. 594. 


Before filing- of objections to probate 
Where no objections to probate of 
paper writing had been filed, a mo¬ 
tion, treated as request for eyamir,. . 
tion before trial of decedent's widow 
as proponent and of her attorney as a 
witness, was unauthorized. 

19 Toun «’s Will, 47 N.r.s.2d 

778 « 


Special appearance attacking validi¬ 
ty of service 

Under statute limiting taking of 
depositions to pendency of action and 
before trial, taking of depositions of 
a party was not authorized, where is¬ 
sue had not been joined and defend¬ 
ant had appeared specially for sole 
purpose of having service invalidated 
and where evidence sought to be ob¬ 
tained, would not prove cause of ac¬ 
tion but related to issues made by 
defendant in his motion to vacate 
and set aside service. 

N.Y. Standard Foods Products Corp. 
v, Vinas Unidas S. A„ 104 N Y W 
2d 696, 200 Misc. 500. 

Amendment of pleading 

<1) Leave having been granted to 
serve amended notices of claim nunc 
pro tunc and amended complaint, mo¬ 
tion for examination before trial 
would be denied without prejudice 
to its renewal after Issue is joined 
on amended pleading, 

N.Y.—BelardineUi v. New York City 
Housing Authority, 07 N.Y.S.2d 94 
187 Misc. 920. ’ 


iison 


rMjuitmis, 


Id AN.I. 


_ Jf* ™ hore defon <lants served their 

n ZSZ examinatl0n »>eforo trial 
of plaintiff simultaneously with their 
answer, and thereafter plaintiff Bur " v - 
ed an amended complaint as of 
course motion would be denied with 
leave to renew ten days after issue 
has-been Joined on amended plead- 


S.2d 237. 

(3) Before an examination before 
trial is nought with respeot to a pom- 
graph of complaint in form to which 
it is proposed 1o In- amended, a sep¬ 
arate motion to amend <nmplaint ac¬ 
cordingly should be made, unless a 
stipulation consenting to such 
amendment can be obtained. 

N.Y.—Lindheiiner v. Womlxnere Hats. 

84 N.Y.S. 2 d 760, 1 !*:; Misc. i<r»o. 
Service with answer 

(1) It has been held that require¬ 
ments of text rule do net preelude 
service of notice of evatninafion si¬ 
multaneous with service of answer, 
N.Y.- Iiesiderio v. UabrielH, i:t:> N. 

Y.s.Jd 1, 2X4 Applhv, it 7 6 - Punia 
v. Dry Deck Sn\. Hauls. 113 N.V.K, 
2d 778, 2XO App.Div. 131. 

Pudlipp v. Wat sun, 117 NYS 
2d 91, 202 Mi so. X 

( 2 ) it has also hi 1 n held, however, 
that a notice of esamitrition nerved 
with answer is !<or\«d pr« maturely, 
since proeedurai rule i« iptu'eo that 
not lee lie *cr\r«t "at any time after 
the aerviee of an a Lower." 

N.Y*. <Vtiandnt v. Windier, 1JK N.Y.H, 
2d 679, 20:1 Mine. 

Statute held not to aut.lioris* cross* 
examination, 

A litigant, is not cntltbd f tl er«»as- 
exarnine his oppoinut b. fore issue 
joined under Acts 19.1 1 No, nr,, r{tu i 
Htatuto relating t»» propounding of 
interrogatories on fnete and arthdes, 

<.ode of I’ract. art :i.M, eannot htt 
considered in construing m t, 
Lu-dramdsou v. New urlearn*- 
Itoosevelt Dorpomtion. 166 So. (171, 
184 La. r»r»L 

4, N.Y.—Noble v. 4%ip/ike Lake 
l*ure Ice Water < Nij’porut ion, 222 
N.Y.S. 3(17, 129 Mim\ 41b. 

4.5 N.Y.»dhihow v, Amin ilonia 

i’uh. Co., lf,2 N.Y.S,2d 2 A,I>. 

2d 675 ““Punia, v. Dry Dock Sav. 
Rank, 113 N.Y.S.2d 778, Shu App. 
Div. 431. 

4.X0 N.Y.—Tnlley v . Lamb. 65 N.Y.S. 

2d 167, 188 Mine. 389. 

4.15 N.Y. —Talley v. Lamb, supra. 
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tion to object that an examination of plaintiff by 
defendant would be premature . 4 - 20 

The court will not order an examination where 
the answer has been accepted by plaintiff as a suf¬ 
ficient defense , 5 where the complaint was dismissed 
for failure to state a cause of action , 5 - 5 where a de¬ 
murrer to the complaint has been sustained , 6 where 
defendant’s motion for judgment on the pleadings is 
sustained , 6 - 5 or where the complaint is obviously in¬ 
sufficient to state a cause of action . 6 - 10 An exam¬ 
ination before a preliminary hearing is not permit¬ 
ted . 7 

It has been held that an order for the examination 
will not be made when a previous order has been 
reversed and a reargument is pending , 8 or while a 
trial is in progress before a referee , 9 although the 
granting of a motion for an order of reference does 
not exclude consideration of a motion for an order 
for examination requiring the adverse party to sub¬ 
mit to examination before trial . 9 - 5 An examination 
may be had on objections to a tentative decree in 
condemnation proceedings . 10 After plaintiff has 
obtained a summary judgment in his favor which 
left open only the question of the amount of recov¬ 
ery, his motion for examination of defendant before 
trial may be granted ; 10 - 2 but defendant failing to 
show that there is any issue to be tried on plaintiff’s 
motion for summary judgment is not entitled to an 
examination before trial . 10 * 4 Plaintiff’s motion for 
an examination may be denied where he has been 
guilty of gross neglect and laches in the prosecu- j 


DISCOVERY § 24 

tion of his action . 10 * 6 Where defendant fails to 
move, as required by a rule of practice, to strike the 
cause from the trial term calendar on the ground of 
its unreadiness for trial based on a claim of lack of 
reasonable opportunity to conduct a contemplated 
examination before trial, lie is deemed to assent to 
statements contained in plaintiff’s note of issue to 
the effect that there has been a reasonable opportu¬ 
nity to complete the allowable preliminary proceed¬ 
ings, that the parties do not intend to conduct them, 
and that the case is ready for trial . 10 - 8 

As a general rule, a party will not be allowed to 
obtain an examination before trial prior to furnish¬ 
ing a bill of particulars as ordered , 10 - 10 but his fail¬ 
ure to furnish a bill of particulars does not always 
preclude an examination of his adversary before 
trial , 10 - 12 and where the information sought is en¬ 
tirely within defendant’s control and no useful pur¬ 
pose may be served by requiring plaintiff to serve a 
bill prior to examination, defendant’s motion to pre¬ 
clude examination for failure to serve a bill of par¬ 
ticulars will be denied . 10 - 14 So, in the absence of a 
court rule to the contrary, where no demand or mo¬ 
tion for a bill of particulars had been made by de¬ 
fendant when the motion for examination was made, 
and where no showing of facts is made in the oppos¬ 
ing affidavits which would justify such action, the 
court will not exercise its discretion to deny the mo¬ 
tion for examination until plaintiff has served a bill 
of particulars in conformity with an order obtained 
from another justice . 10 - 16 


4.20 N-Y.—Young- v. Ebbott, 130 N. 

Y.S.2d 340, 284 App.Div. 72. 

5. N.Y.—Chapman v. Long Island 
Daily Press Pub. Co., 288 N.Y.S. 
341, 248 App.Div. 617. 

5.5 N.Y.—Kober v. Kopelowitz, 145 
N.Y.S. 2d IS, a farmed 134 N.Y.S.2d 
243, 284 App.Div. 892. 

6- Conn.—Williams v. National 
Fruit Exch., Ill A. 197, 95 Conn. 
300. 

6.5 N.Y.—Du Bois Concrete Prod¬ 
ucts Corp. v. Country Estates of 
Flower Hill, Inc., 156 N.Y.S.2d 309. 

6.10 N.Y.—Martin Foundation v. 
Phillips-Jones Corp., 116 N.Y.S.2d 
468, 280 App.Div. 981—Mann v. 

Luke, 68 N.Y.S.2d 313, 272 App. 
Div. 19, appeal granted 71 N.Y.S. 
2d 926, 272 App.Div. 803. 

Perasso v. Cardone, 55 N.Y.S.2d 
862. 

7. N.Y.—In re Erlanger’s Will, 246 
N.Y.S. 275, 231 App.Div. 70. 

8. N.Y.—Smith v. Seattle, L. S. & 
E. R. Co., 20 N.Y.S. 784, 260 App. 
Div. 68. 

0. N.Y.—Klein v. Koltz, 54 N.Y.S.2d 
744. I 


Richardson v. McCreery, 1 Abb. 
N.Cas. 355. 

9.5 S.C.—Coleman v. Coleman, 37 S. 

E.2d 305, 208 S.C. 103. 

10. N.Y.—In re Union Turnpike in 
Borough of Queens, City of New 
York, 198 N.E. 556, 268 N.Y. 681. 
10.2 N.Y.—Shemitz v. Junior Center, 
74 N.Y.S.2d 34. 

10.4 N.Y.—Spaulding v. Hotchkiss, 
62 N.Y.S.2d 151. 

Reason for rule 

As no trial will be had such exam¬ 
ination will serve no useful purpose. 
N.Y.—Spaulding v. Hotchkiss, supra. 
10.6 N.Y.—Kleinfeld v. K-D Lamp 
Co., 104 N.Y.S.2d 73, 278 App.Div. 
793. 

10.8 N.Y.—Hoover v. Ruth, 170 N.Y. 

S.2d 361, 18 Misc.2d 496. 

10.10 N.Y.—Dwyer v. Byrne, 113 N. 
Y.S.2d 859, 280 App.Div. 832, 864. 

Breen v. Doyle, 159 N.Y.S.2d 654, 
4 Misc.2d 836—Krstulja v. Krstulja, 
104 N.Y.S.2d 751, 200 Misc. 186. 

Hirsch v. Marks, 125 N.Y.S.2d 
760—Napear v. Penfieid Petroleum 
Products, 80 N.Y.S.2d 364, affirmed 
79 N.Y.S.2d 512, 273 App.Div. 977. i 

SO 


In absence of disclaimer of knowl¬ 
edge of particulars 
Although it has been said that or¬ 
dinarily an examination before trial 
should precede service of a bill of 
particulars which helps to particu¬ 
larize and limit issues to be tried, 
in action for fraud in misrepresenting 
religious beliefs for purpose of in¬ 
ducing consent to marriage, where 
plaintiffs did not disclaim knowledge 
of particulars or submit an affidavit 
claiming lack of knowledge, they 
were not entitled to examine defend¬ 
ants before service of bill of particu¬ 
lars. 

N.Y.—Propp v. Rothenberg, 174 N.Y. 
S.2d 721. 

10.12 N.Y.—Klebs v. Rockland Light 
& Power Co., 99 N.Y.S.2d 670, 277 
App.Div. 954. 

10.14 N.Y.—Zilboorg v. Zilboorg, 
131 N.Y.S.2d 122, affirmed 131 N.Y. 
S.2d 300, 283 App.Div. 942, motion 
granted 132 N.Y.S.2d 328, 284 App. 
Div. 802. 

10.16 N.Y.—Korfund Co. v. Vibra¬ 
tion Mountings, Inc., 139 N.Y.S. 
2d 776, 207 Misc. 796. 
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As shown infra § 31, an examination may be had 
in some cases to enable a party to frame a bill of 
particulars which he has been ordered to furnish, 
where he has been unable to furnish the particulars 
demanded; and where an examination is sought for 
the purpose of preparing such a bill, it may be per¬ 
mitted to be held before furnishing the bill. 10 - 18 
The fact that a bill of particulars has been furnished 
does not necessarily constitute a complete answer 
to the need or utility of an examination before 
trial. 10 * 20 


In a derivative stockholder’s suit,' the question of 
plaintiff’s ownership of stock should be resolved be¬ 
fore any examination before trial is ordered. 10 - 22 
In an action for dissolution of a partnership, it has 
been held that there is no right to examine defend¬ 
ant so as to require him to account until the alleged 
partnership and the right to an accounting are es¬ 
tablished; 10 * 24 although plaintiff, without estab¬ 
lishing the existence of the partnership, may be 
awarded a discovery to enable him to prepare an 
answer to defendant’s claim for affirmative re¬ 
lief. 10 * 26 In an action for an accounting to deter¬ 
mine and recover money due under contracts, the 
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trial court must first decide the issue of whether 
plaintiff has a right to an accounting before per- 
mitting discovery as to the measure of damagcs.iO.J8 
In an action for damages for violation of contract, 
where both parties allege broach of contract by the 
adverse party it is not necessary to determine wheth¬ 
er plaintiff violated the contract he fore examination 

r'l&ft.iiAant rati be PTIintCil . 1 0.*10 


After pre-trial conference. Where the time for 
discovery proceedings to he completed, unless en¬ 
larged by order of the court, is fixed by a rule which 
contemplates deferment of the pre-trial conference 
until that period has elapsed, discovery after pre¬ 
trial conference is to be allowed sparingly. 1 ®-®* 


§ 25. Persons Entitled to Examination 

Parties to the action are entitled to an examination. 

When a broad examination is allowed at the be¬ 
hest of one side to the controversy, tip* other side 
also should be allowed a similar examination, 10 *^ 
Persons who arc not parties to (lie action arc not 
entitled to have the examination provided for by 
the statute. 11 Where proper circumstances are 
present plaintiff, 12 or, similarly, where proper cir- 


10.18 N.Y.—Eisenstaedt v. Schweitz¬ 
er. 159 N.Y.S.2d 296, 3 A.D.2d 716. 

Reibach v. TrefHich Bird & Ani¬ 
mal Co., 167 N.Y.S.2d 263, 6 Misc.2d 
581. 

In action under Pair Labor Stand, 
ards Act, rule that plaintiff should 
serve a bill of particulars prior to 
conducting an examination of defend¬ 
ant before trial does not apply. 

N.Y.—Hirsch v. Unity Leather Goods 
Corp., 57 N.Y.S.2d 452, 185 Misc. 
865. 

10.20 N.Y.—Application of Woolco 
Realty Corp., 153 N.Y.S.2d 248, 2 A. 
D.2d 676—Barnello v. Paul-Jeffrey 
Co., 130 N.Y.S.2d 384, 283 App.Div. 
996. 

Fitzgerald v. Primmer, 146 N.Y. 
S.2d 15,1 Misc.2d 403. 

10.22 N.Y.—Rosenfleld v. Standard 
Elec. Equipment Corp., 94 N.Y.S.2d 
624, 276 App.Div. 949. 

10.24 N.Y.—Landy v. Landy, 108 N. 
Y.S.2d 240, 279 App.Div. 676. 

10.26 Pa.—Schulz v. Schulz, 78 A. 
2d 882, 168 Pa.Super. 456. 

10.28 Fla.—Charles Sales Corp. v. 
Rovenger, 88 So.2d 551. 

10.30 N.Y.—Fuelane Corporation v. 
Chapman Gas & Appliance Corp., 42 
N.Y.S.2d 107, 

10.32 N.J.—Schlossberg v. Jersey 
City Sewerage Authority, 104 A.2d 
662, 15 N.J. 360. 

Pre-trial conference generally see 
Trial g 17(2). 


10,50 N.Y.—Breen v. Doyle, 150 N.Y. 
S.2d 654, 4 Misc.2d 836. 

11. N.Y.—Bradley v. Bradley, 122 
N.Y.S. 626, 137 App.Div. 751. 

18 C.J. p 1082 note 40. 

12. N.Y.—Feingold v. Ellmnn, 147 N. 
Y.S.2d 266, 1 A.D.2d 692—Taylor v. 
Beekman Hospital, 62 N.Y.S.2d 637, 
270 App.Div. 1020—Jaoaruso v. 
Richman, 39 N.Y.S.2d 520, 265 App. 
Div. 1055—Paradiso v. Evers, 28 
N.Y.S.2d 702, 262 App.Div, 870— 
Pepsi-Cola Co. v, Coca-Cola Co., 25 
N.Y.S.2d 479, 261 App.Div. 927, 992, 
reargument denied 27 N.Y.S.2d 442, 
261 App.Div. 988. 

Yaeger v. Moncrioff, 161 N.Y.S.2d 
723, 5 Misc.2d 970, affirmed 158 N. 
Y.S.2d 757, 3 A.D,2d 650—In ru 
Sexton’s Estate, 47 N.Y.S.2d 71, 182 
Misc. 986—Quartcrman v. Quarter- 
man, 39 N.Y.S.2d 737, 179 Misc. 759 
—In re Blank's Estate, 11 N.Y.S.2d 
1002, 171 Misc. 93—Angoll v. Booth, 
8 N.Y.S.2d 546, 169 Misc. 735. 

Cole v. Forman, 79 N.Y.S.2d 211 
—Shargel v. Gulland, 52 N.Y.S.2d 
142—Stamm v. Stenotypo Institute 
of N. Y„ 51 N.Y.S.2d 366—Cornell- 
Dubiller Elec. Corp. v. Micamold 
Radio Corp., 50 N.Y.S.2d 318—Slat¬ 
tery v. Parsons, 17 N.Y.S.2d 6, 

One about to commence action 
Under rule of civil practice per¬ 
mitting a "party" to take deposition 
to draw complaint, quoted term in¬ 
cludes one who is about to commence 
an action. 


N.Y.—Peterman v. Srlipf'Imnn, 82 N, 
Y.S.L’d 811, 274 App.Div. IHI1. 

Right to examine third-party defend¬ 
ant 

(1) Having •*!•*«*!#*« 1 to ••nntoMf plain¬ 
tiff’s Haim, third party defendant 
was party adverse to phi in tiff and 
could ho examined before trial ae a 
party. 

N.Y.- -Bizznrro v. Kliukot Realty 
Corp., 128 N.Y.S,2d 7 SMI, 28.1 App. 
Div. 816. 

ItidKMii v. Pardos, its X Y.S.Sd 376, 
197 Misc. 3M~Ahidn Realty Corp. 
v. 6145 Realty fnip., 94 N.Y.iUd 
56. 197 Misc. 157. 

(2) Notice* by plaintiff** to take dep¬ 
ositions of third party defendant* 
and their alleged managing agent, 
against whom no claim had been as¬ 
serted by plaint iff,*, wan unenforce¬ 
able and should he vacated, since 
plaintiffs had no in Mon pending 
against third-party defendants in 
which default Judgment could bn en¬ 
tered, 

Del.--Novak v. Tiganl, 112 A.2d 858, 
10 Terry 170. 

(3) Where plaintiffs did not ntrnmd 
In order to assert again** fitinhparty 
defendant any claim plolntUfs might 
have asserted against ilnrd«parly de¬ 
fendant if It. had b. im originally Join¬ 
ed as a defendant, plaint Ufa were not 
entitled to take deposition third- 
party defendant before trial. 

N.Y.—Foots v. Joseph lUseeglla St 
Sons, 80 N.Y.S.2d 60, 292 Misc. 18. 
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cumstances are present, a defendant, 13 or an inter- 
venor 13 * 5 may be entitled to examine his adversary. 
A plaintiff who has no meritorious cause of action 
against defendant, however, is not entitled to have 
the examination. 13 - 10 An examination or discovery 
is available to a personal representative, 13 - 15 such as 
an executor, 14 but an out-of-state receiver is not 
entitled to examine persons within the state where 
the statute limits the right to receivers appointed in 
the judicial district. 15 A corporation is not entitled 
to file interrogatories before trial under a statute 


providing that, where either party to a suit is a cor¬ 
poration, neither shall be permitted to take ex parte 
depositions. 16 

§ 26- Who May Be Examined 

Only the persons specified in the statute can be ex¬ 
amined before trial. 

Only the persons specified in the statute can be 
examined before trial. 17 The court will not order 
the examination of a person physically and mentally 
unable to be examined, 17 - 5 such as an insane defend- 


Gile v. Sears Roebuck & Co. f 110 
N.Y.S.2d 211, affirmed 120 N.Y.S.2d 
258, 281 App.Div. 95. 

(4) If plaintiffs wish to examine a 
third-party defendant as a party to 
action before trial, plaintiffs must 
make complaint against third-party 
defendant as law permits. 

N.Y.—Foote v. Joseph Bisceglia & 
Sons, 80 N.Y.S.2d 60, 192 Misc. 19. 
Right of third-party plaintiff to ex¬ 
amine plaintiff 

(1) Where plaintiff has not amend¬ 
ed complaint to state cause of action 
against impleaded party, motion 
made by defendant in her capacity 
as defendant and third-party plain¬ 
tiff to examine plaintiff before trial 
will be denied. 

N.Y.—Deutsch v. Adams, 95 N.Y.S.2d 
622, 197 Misc. 505. 

(2) In such case court will not dis¬ 
sect items for purpose of allowing 
those to which moving party would 
have been entitled if she had moved 
against plaintiff in her capacity of 
defendant. 

N.Y.—Deutsch v. Adams, supra. 

13. N.Y.—Beckley v. Otsego County 
Farmers Co-op. Fire Ins. Co., 159 
N.Y.S.2d 270, 3 A.D.2d 190, appeal 
dismissed 1G3 N.Y.S.2d 602, 2 N.Y. 
2d 990, 143 N.E.2d 340—Barnello 
v. Paul-Jeffrey Co., 130 N.Y.S.2d 
384, 283 App.Div. 996—Sasson v. 
Lichtman, 100 N.Y.S.2d 885, 277 
App.Div. 1060—Ecco High Frequen¬ 
cy Corp. v. Amtorg Trading Corp., 
93 N.Y.S.2d 178, 276 App.Div. 827 
—Hennessy v. Equitable Assur. 
Soc. of U. S., 52 N.Y.S.2d 287, 268 
App.Div. 1045—Schroeder v. Zir- 
ing, 44 N.Y.S.2d 297, 266 App.Div. 
972—Green v. Selznick, 221 N.Y.S. 
63, 220 App.Div. 12. 

Youngentob v. Ginsberg, 84 N.Y. 
S.2d 37, 192 Misc. 1024—Chenango 
County Nat. Bank & Trust Co. of 
Norwich v. Lyon, 74 N.Y.S.2d 382, 
190 Misc. 358—Chaplin v. Selznick, 
58 N.Y.S.2d 453, 186 Misc. 66— 
American Seal-Kap Corporation 
v. Smith Lee Co., 295 N.Y.S. 381, 
162 Misc. 701. 

Bresalier v. Feagans, 140 N.Y.S. 
2d 34—Napear v. Penfleld Petrole¬ 
um Products, 80 N.Y.S.2d 363, af¬ 
firmed 79 N.Y.S.2d 512, 273 App. 


| Div. 977—Green v. Curtiss, 76 N.Y. 
S.2d 407—Gigerich v. Ronkonkoma 
Realty Corp., 69 N.Y.S.2d 228— 
Flynn v. Royal Development Co., 
54 N.Y.S.2d 585—Slattery v. Par¬ 
sons, 17 N.Y.S.2d 6. 

Pa.—Purcell v. Ashland Shamokin 
Auto Bus Co., 83 Pa.Dist. & Co. 22, 
24 Northumb.Leg.J. 267, 16 Som. 
Leg.J. 186. 

Right to examine codefendant see in¬ 
fra § 27. 

Third-party defendants 

(1) Where a number of third-party 
actions were filed in action for breach 
of warranty, and issues and ques¬ 
tions of law and fact were compli¬ 
cated, one of third-party defendants 
was entitled to examination before 
trial. 

N.Y.—Knitmode Mills, Inc. v. Ban- 
tam-U. S. Toys, Inc., 165 N.Y.S.2d 
967, 5 Misc.2d 708. 

(2) Where third-party defendant 
did not elect to contest plaintiff’s 
claim and plaintiff did not choose to 
amend her complaint to assert her 
claim against third-party defendant, 
third-party defendant was not enti¬ 
tled to examine plaintiff as party be¬ 
fore trial. 

N.Y.—Gile v. Sears, Roebuck & Co., 
110 N.Y.S.2d 211, affirmed 120 N.Y. 
S.2d 258, 281 App.Div. 95. 

(3) Where in previous pre-trial ex¬ 
amination of third-party plaintiff by 
a defendant, on notice to codefend¬ 
ant, plaintiff was not permitted to 
answer questions relating to subject 
in which codefendant's interest lay 
on ground that inadequate notice of 
scope of examination was given, co¬ 
defendant could properly decline to 
examine and subsequently serve spe¬ 
cific notice of examination. 

N.Y.—’Walker v. Briner, 114 N.Y.S.2d 
201, 201 Misc. 1115, affirmed 115 N. 
Y.S.2d 663, 280 App.Div. 909. 

(4) Examination of a party on be¬ 
half of another party, on notice to 
third party to action, does not re¬ 
quire third party to appear and par¬ 
ticipate in examination, although he 
may do so. 

N.Y.—-Walker v. Briner, 114 N.Y.S.2d 
201, 201 Misc. 1115, affirmed 115 N. 
Y.S.2d 663, 280 App.Div. 909. 
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13 5 N.Y.—Erdenbrecher v. Erden- 
brecher, 67 N.Y.S.2d 132, 188 Misc. 
94. 

13.10 N.Y.—Congdon v. Oneida 
County Grange Co-op. Fire Ins. Co., 
114 N.Y.S.2d 167, 203 Misc. 98. 
13.15 N.Y.—In re Campbell’s Estate, 
43 N.Y.S.2d 134, 180 Misc. 849. 

14. N.Y.—Lally v. Wilson, 20 N.Y. 
S.2d 519, 259 App.Div. 985. 

15. N.Y.—In re Myerberg, 291 N.Y. 
S. 519, 249 App.Div. 149. 

16. Tex.—Sauermann v. El Paso 
Electric Ry. Co., Com.App., 235 S. 
W. 548. 

17. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., 265 N.Y.S. 837, 238- 
App.Div. 294. 

Former sheriff and successor 

Where sheriff resigned several 
weeks before return day of execution, 
judgment creditor, moving under 
statute to recover damages for sher¬ 
iff’s failure to return execution ac¬ 
cording to its command on return 
day, was not entitled, in a court of 
law, to a discovery from former sher¬ 
iff and his successor, respectively, a& 
to which of them was liable. 

Miss.—W. T. Rawleigh Co. v. Hester,. 

200 So. 250, 190 Miss. 329. 

Officers of union 

Where first eight causes of action, 
for damages for alleged assault, were* 
against three defendants as individ¬ 
uals, and ninth and tenth causes 
were against fourth defendant in his 
representative capacity as president 
of union, pre-trial examination of 
first three defendants, in their ca¬ 
pacities as officers of union, with re¬ 
spect to matters affecting last two* 
causes of action, would not be per¬ 
mitted. 

N.Y.—Coleman v, Pokodner, 163 N.Y. 

S.2d 161, 6 Misc.2d 955. 

17.5 N.Y.—In re Levy’s Estate, 92* 
N.Y.S.2d 211. 

Denial of oral examination 
Where defendant, whose deposi¬ 
tion plaintiff sought to take, was* 
old, sick, and feeble, and, according 
to medical testimony, to examine de¬ 
fendant orally and subject him to* 
cross-examination might result in his* 
death, trial court and commissioner 
did not abuse their discretion in de- 
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ant, 18 or an infant of tender years, 18 - 5 but may per¬ 
mit the examination of an incompetent person if 
satisfied that he is of sufficient mental ability to un¬ 
derstand the obligation of an oath and to know the 
relationship and significance of the facts concerning 
which he is to be examined and accurately to de¬ 
scribe such facts. 18 - 10 

.§ 27. -Parties and Persons Interested in 

Suit in General 

All parties to the record are subject to examination 


before trial, and, when expressly so provided, the person 
for whose benefit the action is brought or the assignor 
of the adverse party may be examined. 

All parties may be subject to examination before 
trial, 19 but, as a general rule, to be examined as an 
adverse party the person must be a party to the 
record, 20 and it is not sufficient that a person is 
designated as a party in the moving papers,- ,0 - 5 or 
that he is a party in interest, 21 but it has also been 
held that the term “adverse party” includes nut only 
a party to the record but a party to the issues whose 


nying plaintiff right to examine de¬ 
fendant orally and in permitting only 
■examination by written interrogato¬ 
ries. 

Mo.—State ex rel. Nichols v. Killor- 
en, App., 285 S.W.2d 38. 
Examination held to show ability to 
comprehend questions 
N.Y.—Trepel v. Sendrovitz, 119 N.Y. 
S.2d 374. 

Ind.—Hull v. Louth, 10 N.E. 
270, 109 Ind. 315, 58 Am.R. 405. 
N.Y.—Mason v. Libbey, 2 Abb.N.Cas. 
137. 

18.5 N.Y.—La Plant v. Atias, 170 N. 

Y.S.2d 896, 10 Misc.2d 852. 
Examination denied as matter of dis¬ 
cretion 

Where infant plaintiff was approxi¬ 
mately seven years of age at time of 
accident, court held, as a matter of 
■discretion, that infant was not qual¬ 
ified to testify and therefore, his ex¬ 
amination before trial would be de¬ 
nied. 

N.Y.—La Plant v. Atias, supra. 

18.10 N.Y.—Fritsch v. Central Trust 
Co., 30 N.Y.S.2d 934, 262 App.Div. 
551. 

19. Conn.—Murray v. Senatro, 138 A. 

2d 709, 20 Conn. Sup. 427. 

N.Y.—Haller v. Benor Realty Corp., 
37 N.Y.S.2d 289, 265 App.Div. 818. 

Peyton v. Coulson, 74 N.Y.S.2d 
730, 190 Misc. 754—In re Sexton's 
Estate, 47 N.Y.S.2d 71, 182 Misc. 
986—Fitzpatrick v. Honnell, 253 N. 
Y.S. 38, 142 Misc. 102—Kirman v. 
Fries, 220 N.Y.S. 430, 128 Misc. 
861. 

In re Rubin's Estate, 132 N.Y.S. 
2d 843—In re Kahn's Estate, 106 
N.Y.S.2d 213—Sackren v. Smirnow, 
63 N.Y.S.2d 224—In re Lopez’ Es¬ 
tate, 60 N.Y.S.2d 417—Bloch v. Bal- 
lin, 54 N.Y.S.2d 205—Pidgeon v. 
Levens, 54 N.Y.S.2d 177. 

.’Privilege 

Party in civil action has no priv¬ 
ilege of refusing to testify or fur¬ 
nish information necessary to pres¬ 
entation of his opponent’s case. 
"Cal.—Union Oil Co. of California v. 
Reconstruction Oil Co., 51 P.2d 81, 

4 C.2d 541. 

Aa attorney, when a party to the 
suit, may be examined. j 


N.Y.—Sparks v. Kaufman, 272 N.Y.S. 

857, 242 App.Div. CDS. 

All codefendants 

Plaintiff could examine all code¬ 
fendants before trial if their testi¬ 
mony was material and necessary. 
N.Y.—Harding Park Owners, Inc. v. 
Young, 162 N.Y.S.2d 947, 5 Misc.2d 
10 . 

Special circumstances not ordinarily 
required 

Special circumstances which may 
render taking of deposition proper in 
appropriate case apply only to wit¬ 
nesses', not parties', depositions, and 
only requirement for taking party's 
deposition is that it bo material and 
necessary in prosecution or defense 
of action. 

N.Y.—Sundell Co. v. Pioneer Bldg.- 
Loan & Sav. Asw’n of Troy, 09 N.Y. 
S.2d 263, 197 Misc. 580. 

Parties outside state 

(1) Where defendants, sought to he 
examined by plaintiff ns witnesses, 
were outside of state, their deposi¬ 
tion could be taken under Civil Prac¬ 
tice Act as witnesses who are out¬ 
side of state. 

N.Y.—Glens Falls Ins, Co. v. Weiss, 
150 N.Y.S.2d G85, 6 MIsc.2d 720. 

(2) Trial court is without jurisdic¬ 
tion to compul attendance within 
state of resident defendant who was 
without state, for purpose of pre- 
trial oral examination where process 
required by statute was not served 
on him. 

Wash,—State ex rel. Onishl v. Su¬ 
perior Court for King County, 191 
P.2d 703, 30 Wash.2d 318. 

Third party in sequestration 
Where sequestration order direct¬ 
ing third parties to pay to a receiver 
any money or property in their pos¬ 
session belonging to defendant was 
not void for want of jurisdiction, 
plaintiff was entitled to examine such 
third parties before trial. 

N.Y.—Tanklelf v. TankloJX, 82 N.Y.S. 
2d 293. 

Husband suing for loss of consortium 

N.Y.—Augenblick v. Augenblick, 117 
N.Y.S.2d 69, 203 Misc. 360, 

Examination of defendant at witness 
against codefendant 
(1) A plaintiff may examine a do- 
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fondant ns a witness against any co- 
defendant provided latter lias plain 
notice to that effect and that there 
has been compliance -with those pro¬ 
visions of a statute wlueh relate to 
taking of depositions of witnesses 
generally. 

N.Y.—Capone v. Heards Erie Itasin, 
109 N.Y.S.2d 6M. Mino.lid 49(1— 
Luk/K’H v. Silli/teh Ifealty Co., 108 
N.Y.8.2d RtM, 200 Misc. 19;\ 

Carollo v. Kcinuxxi, HO N.Y.S.2d 
600. 

(2) A person may he examined ns 
an ndver.se party and at same time 
as a witness against another party 
to action. 

N.Y.—i'arollo v. llemu/zi, supra. 

20. N..T,—Apperson v. Mutual lien, 

Life Ins. Co., its N'.J.Lnw 272. 

N.Y.—Itedileid V. Nat i*»lira 1 Petroleum 
Corporation, :’0i» N.Y.S. MIT, 211 
App.Div'. 152. 

Win.- Sova v. Kies, 276 N.W. Ill, 
226 Wis. 53. 

IS (U. p 10.S'2 note It, 

Eefondant who had not boon served 
with process in action wan md sub¬ 
ject to an evuniuatton before trial 
by plaintiff an an adverse party. 
N.Y.—Hutferworth v. Sinuman, 143 
N.Y.S.2d 372. 

Waivor of lack of jurisdiction 

Where lack of jurlsdii t am of per¬ 
son of defendant, had been waived, 
[plaintiffs motion for oxaminafion of 
defendant before trial would bo 
granted. 

N.Y,— -DavhloiT v. !h»ir«*r Wurmscr, 
Inc.., 27 N.Y.S.2d Id*;,. atlhuned 27 
N.Y,S.2d fifoS, 262 App.Div. JUST. 

Rule limited to parties, ngonts, or 
•mployeo 

Rulo of civil practice relating to 
taking of testimony of party to ac¬ 
tion by deposition before trial is lim¬ 
ited to parties up agents, op em¬ 
ployees of parties to an action, ami 
is Inapplicable to wititcMO'S, 

N.Y. —Augenblick v. Angeiddlek, 117 
N.Y.S.2d 69, 203 Misc. 3i;U. 

20*5 N.Y.~- 1 n re Murs’ Will, 110 N, 
Y.S.2d KK5, 291 Mine. 329. 

21. N.Y. Seeley v. Clark, 78 N.Y. 

nio. 

18 O.J. p 1082 nuto 42. 
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interests are adverse to the person seeking the ex¬ 
amination. 22 

In some jurisdictions, by reason of statutes so 
providing, examination may be had of the person 
for whose immediate benefit an action is brought, 23 
or of the original owner of the claim, 23 - 5 or of an 
assignor of the adverse party, 24 unless the assignor 
is not concerned in the controversy, 25 but where the 
proceeding to examine by notice extends only to a 
party, agent, or employee, examination of a party's 
assignor will not be permitted. 25 - 5 

Representatives and fiduciaries. As a general 
rule a person who is a party to the record may be 
so examined notwithstanding he is suing or being 
sued in a representative capacity, 26 provided his 
term as such representative has not expired. 27 In 
an action by an infant prosecuted by his guardian, 
the guardian is not a party and hence is not sub¬ 
ject to examination. 28 One who stands in a fiduci- 


DISCOVERY § 27 

ary relationship with the adverse party may be 
examined, 29 and so on a settlement of a trust ac¬ 
count the trustee may be examined by the benefici¬ 
aries. 30 

An infant may be examined by an adverse party 
if found to be qualified by the court. 30 * 5 

Nonresidents . The provisions with respect to ex¬ 
aminations before trial of parties apply to non¬ 
residents as well as to residents. 30 * 10 A party who 
has submitted to the jurisdiction of the court al¬ 
though not a resident of the state or county in which 
the suit is pending may be examined before trial. 31 
The examination is not limited, however, to those 
nonresidents who invoke the jurisdiction of the state 
courts by suing therein; 31 * 5 but whether the party 
to be examined is plaintiff or defendant is a factor 
to be considered by the court in determining whether 
he shall be required to attend within the state or be 
examined in the state of his residence. 31 * 10 The ex- 


22 . Ind.—Owings v. Jones, 51 N.E. 
82, 151 Ind. 30- 

23. N.C.—Strudwick v. Brodnax, 83 
N.C. 401. 

Injured employee 

An injured employee who has re¬ 
covered workmen’s compensation, fee¬ 
ing entitled in any event to part of 
recovery from third person causing 
injury, is a person for whose “im¬ 
mediate benefit” action by employer 
or insurance carrier is prosecuted 
within statute providing for discov¬ 
ery examination before trial of any 
person for whose immediate benefit 
any civil action is prosecuted or de¬ 
fended. 

Wis.—Employers Mut. Liability Ins. 
Co. v. Ickc, 274 N.W. 283, 225 Wis. 
304. 

23.5 N.Y.—Gillette v. Warren, 23 N. 
Y.S.2d 828, 175 Misc. 614, amrrned 
23 N.Y.S.2d 847, 260 App.Div. 000. 
Creditor represented by trustee in 
bankruptcy who was suing to set 
aside transfer from debtor to his wife 
was an original owner of a claim 
within terms of statute authorizing 
examination of such original owners 
before trial. 

N.Y.—Gillette v. Warren, supra. 

24. N.Y.—Fulton v. National Ani¬ 
line & Chemical Co., 211 N.Y.S. 769, 
214 App.Div. 846. 

In re Montgomery’s Will, 275 N. 
Y.S. 145, 153 Misc. 419. 

Lumber Mut. Cas. Ins. Co. of N. 
Y. v. William Spencer & Son Corp., 
41 N.Y.S.2d 317. 

25. N.Y.—Wappler v. Woodbury Co., 
201 N.Y.S. 503, 206 App.Div. 452. 

Fidelity & Deposit Co. of Mary¬ 
land v. Public Nat. Bank & Trust 
Co., 258 N.Y.S. 626, 144 Misc. 327., 


25.5 N.Y.—Templeton v. Adar Co., 
172 N.Y.S.2d 939, 9 Misc.2d 226. 

26. N.Y.—Tolnai v. Craven, 110 N.Y. 
S.2d 617, 279 App.Div. 891—Cucu- 
rullo v. Bisbee Realty Co., 25 N.Y. 
S.2d 552, 261 App.Div. 919—Zalta 
v. Guaranty Trust Co. of New 
York, 291 N.Y.S. 71, 249 App.Div. 
640. 

Fitzgerald v. Primmer, 146 N.Y.S. 
2d 15, 1 Misc.2d 403—In re Britsch’s 
Estate, 219 N.Y.S. 124, 128 Misc. 
219. 

In re Kahn’s Estate, 106 N.Y.S. 
2d 213—In re Rappaport’s Estate, 
96 N.Y.S.2d 741. 

18 C.J. p 1082 note 45. 

Administrator ad prosequendum is 
party to death action within statute 
as to examination before trial. 

N.Y.—Deak v. Perth Amboy Gaslight 
Co., 140 A. 439, 1 N.J.Misc. 457. 

27. La.—Hawkins v. Brown, 3 Rob. 
310. 

28. N.J.—Zaritzky v. Prudential Ins. 
Co. of America, 186 A. 42, 14 N.J. 
Misc. 627. 

N.Y.—Alsante v. Roberts, 118 N.Y.S. 
2d 683. 

18 C.J. p 1082 note 45 [b]. 

Special guardian cannot in nature 
of things be party to a proceeding 
within statute allowing deposition of 
party to be taken before trial. 

N.Y.—In re Mars’ Will, 110 N.Y.S.2d 
885, 201 Misc. 329. 

29. N.Y.—Colonial Trust Co. v. 
Alexander, 296 N.Y.S. 918, 251 App. 
Div. 856. 

In re Blank’s Estate, 11 N.Y.S.2d 
1002, 171 Misc. 93. 

30. N.Y.—Colonial Trust Co. v. 

Alexander, 296 N.Y.S. 918, 251 App. 
Div. 856. 

30.5 N.Y.—Blagbum v. Milrita Real¬ 
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ty Corp., 120 N.T.S.2d 284, 204 Misc. 
74—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

Alsante v. Roberts, 118 N.Y.S.2d 
683. 

30.10 N.Y.—Droogas v. Droogas, 150 
N.Y.S.2d 445, 1 A.D.2d 965. 

Berger v. Van Doom, 57 N.Y.S.2d 
434. 

Wis.—State ex rel. Walling v. Sulli¬ 
van, 13 N.W.2d 550, 245 Wis. 180, 
154 A.L.R. 841. 

Nonresident assignor of plaintiff 
may be required to appear in state 
court for examination before trial of 
action. 

N.Y.—Manley v. Stuart Silver Co. f 118 
N.Y.S.2d 704, 203 Misc. 218. 

31. N.Y.—Drews v. Spencer, 79 N.Y. 
S.2d 626, 274 App.Div. 802—Wolf 
v. Union Waxed & Parchment Pa¬ 
per Co., 133 N.Y.S. 239, 148 AppJMv. 
623. 

In re Venti’s Estate, 163 N.Y.S.2d 
115, 4 Misc.2d 1058—Duncan v. Ja¬ 
cobson, 66 N.Y.S.2d 369, 187 Misc. 
918, affirmed 80 N.Y.S.2d 726, 274 
App.Div. 762—In re Kimmerle's 
Will, 225 N.Y.S. 779, 130 Misc. 767. 

Western Ivory Button Co. v. Sil- 
verberg Import Co., 170 N.Y.S. 56. 
N.C.—Abbitt v. Gregory, 144 S.E. 297, 
196 N.C. 9. 

18 C.J. p 1082 notes 47, 48. 

31.5 N.Y.—Berger v. Van Doom, 67 
N.Y.S.2d 434. 

31.10 N.Y.—Berger v. Van Doom, su¬ 
pra. 

Counterclalmant 

A nonresident defendant who inter¬ 
posed a counterclaim seeking affirm¬ 
ative action was a plaintiff seeking 
relief in court where action was. 
brought with respect to discretionary 
power of court to require him to at- 
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animation may be denied where his personal appear¬ 
ance therefor would be unduly burdensome. 31 * 15 
particularly where it is probable that the moving 
party may elicit, in examination of another party, 
all of the information which the nonresident could 
furnish. 31 * 20 

Party in default . Ordinarily, an examination may 
not be had of a party in default. 31 * 26 Thus, defend- 
ant who has defaulted and failed to appear is not 
examinable as an adverse party. 32 An intervener 
may examine such a party, however, on a proper 
showing, under the statute, 32 * 5 as by a showing that 
there was collusion between plaintiff and default¬ 
ing defendant both of whose interests are adverse 
to him in a financial way. 32 * 10 

Requirement of adverse interests in general. Al¬ 
though there is some authority recognizing that the 


right to obtain information from a party not ad¬ 
verse under the pleadings is given to a party by way 
of examination before trial, 32 * 15 other authority 
holds that to be subject to examination, a party must 
have interests adverse to the one seeking the exami¬ 
nation. 33 Where there are only one defendant and 
one plaintiff, defendant cannot be treated both as 
an adverse party and also as a hostile witness for 
purpose of examination before trial by plaintiff. 33 * 6 

Examination of defendant by codefendant . A de¬ 
fendant may be permitted to examine his codefend¬ 
ant 33 * 10 even though neither pleads for affirmative 
relief as against the other. 33 * 15 Ordinarily, how¬ 
ever, one defendant may not be examined by a co¬ 
defendant, 84 unless the one seeking the examination 
has asked for affirmative relief against defendant 
whose examination is sought, 34 * 5 or unless excep- 


tend In state of suit and be exam¬ 
ined as an adverse party before trial. 
N.Y.—Berger v. Van Doom, supra. 

31.15 N.Y.—Olian v. Random House, 
130 N.Y.S.2d 787, 205 Misc. 878— 
Duncan v. Jacobson, 66 N.Y.S.2d 
369, 187 Misc. 918, affirmed 80 N.Y. 
S.2d 726, 274 App.Div. 762. 

31.20 N.Y.—Olian v. Random House, 
130 N.Y.S. 2d 787, 205 Misc. 878. 
31.25 N.Y.—Foote v. Joseph Bisceg- 
lia & Sons, 80 N.Y.S.2d 60, 192 Misc. 
19—Erdenbrecher v. Erdenbrecher, 
67 N.Y.S.2d 132, 188 Misc. 94. 
Reason for rule 

As to a defaulting party there is 
no issue, and, therefore, examination 
•of such party as an adverse party is 
not material and necessary. 

N.Y.—Erdenbrecher v. Erdenbrecher, 
supra. 

Hodderson v. Charles, 124 N.Y.S. 
2d 467. 

32. N.Y.—Kozuch v. Bachmann, 278 
N.Y.S. 950, 244 App.Div. 260. 

Syracuse Mortg. Corporation v. 
Kepler, 202 N.Y.S. 193, 122 Misc. 
95. 

Sharp v. Hutchinson, 48 N.Y.Su- 
per. 101. 

Codefendant not prejudiced 
Defendant could not complain of 
competent testimony taken by plain¬ 
tiff before trial on examination of 
codefendant as adverse party, though 
■codefendant defaulted and had in¬ 
terests claimed to be identical with 
plaintiff’s. 

S.D.—Hardman v. Das ell, 225 N.W. 
301, 65 S.D. 176. 

32.5 N.Y.—Erdenbrecher v. Erden¬ 
brecher, 67 N.Y.S.2d 132, 188 Misc, 
94. 

32.10 N.Y.—Erdenbrecher v. Erden¬ 
brecher, supra. 

32.15 N.J.—Stivall v. Space, 75 A2d 
289, 9 N.J.Super. 462. 

33. N.Y.—Abrahams v. Rand, 110 N. 


Y.S.2d 304, 279 App.Div. 401, re¬ 
argument and appeal denied 112 N. 
Y.S.2d 669, 279 App.Div. 1006—In re 
Levy’s Will, 191 N.Y.S. 95, 198 App. 
Div. 773. 

Jackson v. Imburgia, 55 N.Y.S.2d 
549, 184 Misc. 1063—In re Ash's Es¬ 
tate, 3 N.Y.S.2d 477, 166 Misc. 901, 
affirmed In re Ash’s Will, 4 N.Y.S. 
2d 191, 254 App.Div. 660—In re 
Burridge’s Estate, 259 N.Y.S. 256, 
144 Misc. 583. 

I Carthage Paper Makers, Inc. v. 
Mutual Box Board Co., 159 N.Y.S. 
2d 659, affirmed 158 N.Y.S.2d 790, 3 
App.Div. 640. 

Special proceeding 

(1) Statute authorizing institution, 
by an attorney for plaintiff in an ac¬ 
tion, of a special proceeding to de¬ 
termine and enforce his lien for com¬ 
pensation applies only to disputes be¬ 
tween attorney and client, and client, 
rather than defendants, is adverse 
party within meaning of statute pro¬ 
viding for an examination of adverse 
parties before trial. 

N.Y.—Quidore v. Carson, 36 N.Y.S.2d 
973, 178 Misc. 986. 

(2) In special proceeding a pretrihl 
examination of defendants in action 
would be denied. 

N.Y.—Quidore v. Carson, supra. j 

33.5 N.Y.—Niver v. Perlman, 67 N. 
Y.S.2d 722. 

33.10 N.Y.—MacArthur Concrete 
Pile Corp. v. Kew Queens Corp., 96 
N.Y.S.2d 392, 276 App.Div. 1015. 

Pedersen v. Board of Ed. of Cent. 
School Dist. No. 2, 173 N.Y.S.2d 
948, 9 Misc.2d 603—Heffernan v. 
Heffernan, 132 N.Y.S.2d 416, 206 
Misc. 150—Fenwick v. Kappler, 120 
N.Y.S.2d 65, 205 Misc. 694—Frost 
v. Walsh, 90 N.Y.S.2d 174, 195 Misc. 
391, affirmed 91 N.Y.S.2d 746, 275 
App.Div. 1017—Chaplin v. Selznick, 
58 N.Y.S.2d 453, 186 Misc. 66. 
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Notice of prior examination. 

Fact that codefendant had had no¬ 
tice of plaintiff’s examination of de¬ 
fendant did not preclude codefendant 
from obtaining order for pretrial ex¬ 
amination of defendant. 

N.Y.—Burdman v. Carutl, 140 N.Y.S. 
2d 631. 

33.15 N.Y.—Pedersen v. Board of 
Ed. of Cent. School Dist. No. 2, 173 
N.Y.S.2d 918, 9 Misc.2d 603—Pow¬ 
ers v. Marronc, 133 N.Y.S.2d 110, 
206 Misc. 173—Frost v. Walsh, 90 
N.Y.S.2d 174, 195 Misc. 391, affirmed 
91 N.Y.S.2d 746, 275 App.Div. 1017. 

34. N.Y.—:Brown v. Bedell, 254 N.Y. 
S. 215, 234 App.Div. 90. 

Chaplin v. Selznick, 58 N.Y.S.2d 
453, 1SG Misc. G6—Bagley v. Bag- 
ley, 235 N.Y.S. 121, 131 Misc, 305. 

Roberts v. Thompson, 3 How.Pr. 
321, 1 Code Rep. 113. 

Defendants sued as Joint tort-feasors 
In action against defendants nu 
joint tort-feasors for personal in¬ 
juries allegedly resulting from de¬ 
fendants' joint and concurrent neg¬ 
ligence, one of defendants Is not enti¬ 
tled to examine officers and agents of 
codefendant before trial under stat¬ 
ute authorizing such an examination 
as to any matter in which petitioner 
is not jointly interested or liable with 
his coplaintiff or codefendant and as 
to which a separate and not a joint 
verdict for judgment can ho rendered, 
since a joint verdict and Judgment 
can and, if plaintiff prevails, must be 
rendered unless one of defendants is 
completely exculpated, and mere fact 
that trial might result in a several 
or individual verdict is not sufficient 
to bring a coplaintiff or codefendant 
within statute. 

N.C.—Gudgor v. Robinson Bros. Con¬ 
tractors, 13 S.E.2d 414, 219 N.C. 251. 

34.5 N.Y.—Chaplin v. Selznick, 58 N. 
Y.S.2d 453, 186 Misc. 66. 
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tional circumstances exist, 35 as where a controversy 
in the nature of an independent cause of action ex¬ 
ists between them, 35 * 5 or unless the ascertainment of 
truth and the determination of the issues would be 
facilitated. 36 Codefendants are not adversary par¬ 
ties within the meaning of a statute permitting an 
examination of the adverse party before trial, 36 * 5 
unless there are some rights to be adjusted between 
them in the action, 36 * 10 as where a third person is 
made defendant to a counterclaim. 36 * 15 

Proponent of zvill, contestant, beneficiary, and sub - 
scribing witness . The proponent of a will, 37 or 
a legatee or devisee who has been served with no¬ 
tice, 38 unless his intestate share is greater than that 
under the will, 39 may be examined as an adverse 
party by the contestant, and in like manner the con- 
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testant may be examined by the proponent. 40 Sub¬ 
scribing witnesses are not adverse parties and can¬ 
not be examined as such. 40 * 5 

Examination of party through employee . A rule 
of practice providing that any party may cause to 
be taken by deposition before trial the testimony of 
any other party, his agent, or employee is limited to 
parties or agents or employees of the parties, and is 
inapplicable to witnesses. 40 * 10 In the absence of 
statute or rule so providing, an individual party may 
not be examined as an adverse party through his 
employee. 40 * 15 A provision authorizing such ex¬ 
amination of an individual conducting a business 
under his own name does not apply to an individual 
who rents a small dwelling owned by him. 40 * 20 


35. N.Y.—Shapiro v. Goldstein, 10 N. 
Y.S.2d 548, 256 App.Div. 996. 

Schimmel v. Spigal, 157 N.Y.S.2d 
404, 4 Misc.2d 406. 

Claimants of property 
In action by trust company for 
instructions as to delivery of stock 
claimed by two corporations and two 
individuals, one of defendant cor¬ 
porations would be entitled to ex¬ 
amine individual defendant before 
trial, if it should appear he knew 
any fact necessary to prove corpora¬ 
tion’s case. 

N.Y.—Central Trust Co. of New York 
v. Weidenfeld, 170 N.Y.S. 767, 183 
App.Div. 375. 

35.5 N.Y.—Parodis v. Hearn Depart¬ 
ment Stores, 33 N.Y.S.2d 553, 178 
Misc. 191. 

36. N.Y.—Freisinger v. Reibach, 2 
N.Y.S.2d 817, 254 App.Div. 575. 

36.5 N.Y.—Corpus Juris Secundum 
cited in Parodis v. Hearn Depart¬ 
ment Stores, 33 N.Y.S.2d 653, 556, 
178 Miss. 191. 

N.C.—Gudger v. Robinson Bros. Con¬ 
tractors, 13 S.E.2d 414, 219 N.C. 
251. 

36.10 N.Y.—Hcffernan v. HefCernan, 
132 N.Y.S.2d 416, 206 Misc. 150- 
Corpus Juris quoted ia Parodis v. 
Hearn Department Stores, 33 N.Y. 
S.2d 553, 556, 178 Misc. 191. 

36.15 N.Y.—Corpus Juris quoted in 
Parodis v. Hearn Department 
Stores, 33 N.Y.S.2d 553, 556, 178 
Misc. 191. 

37. N.Y.—In re Burridge’s Estate, 
259 N.Y.S. 256, 144 Misc. 583—In 
re Smith’s Will, 255 N.Y.S. 233, 142 
Misc. 583—In re Rothstein’s Es¬ 
tate, 233 N.Y.S. 660, 133 Misc. 598 
—In re Clenen’s Estate, 232 N.Y.S. 
431, 133 Misc. 256—In re Fried¬ 
man’s Estate, 232 N.Y.S. 430, 133 
Misc. 560. 

Executor 

(1) Executor may be examined be- 
27 C.J.S.—5 


fore trial by contestant of will as an 
adverse party. 

N.Y.—In re Hirsch’s Estate, 233 N. 
Y.S. 412, 133 Misc. 599. 

In re Aspenleiter’s Will, 62 N.Y. 
S.2d 202. 

(2) Where executor is interested in 
estate not only as representative but 
also as legatee, he may be examined 
before trial. 

N.Y.—In re Lowenstein’s Estate, 138 
N.Y.S.2d 420. 

(3) In proceedings to render and 
settle executors’ accounts unopposed 
motion to examine executors with re¬ 
spect to all matters relating to estate 
was granted as one to which benefi¬ 
ciary was entitled. 

N.Y.—In re Tannenbaum's Estate, 168 
N.Y.S.2d 695. 

38. N.Y.—In re Gehlert's Will, 38 N. 

Y.S.2d 151, 179 Misc. 193—In re 
Burridge’s Estate, 259 N.Y.S. 256, 

; 144 Misc. 583—In re Smith’s Will, 

255 N.Y.S. 233, 142 Misc. 583—In re 
Hirsch’s Estate, 233 N.Y.S. 412, 133 
Misc. 599—In re Kimmerle’s Will, 
225 N.Y.S. 779, 130 Misc. 767—In re 
Dooper’s Will, 208 N.Y.S. 820, 124 
Misc. 411—In re Vail’s Will, 198 N. 
Y.S. 661, 120 Misc. 430. 

In re Van Bibber’s Will, 96 N.Y. 
S.2d 235—In re Aspenleiter's Will, 
62 N.Y.S.2d 202. 

Duty of proponent to produce lega¬ 
tees for examination 
Proponent of will in probate pro¬ 
ceeding cannot be required to pro¬ 
duce legatees and devisees for ex¬ 
amination. 

N.Y.—In re Dooper’s Will, 208 N.Y.S. 
820, 124 Misc. 411. 

In settlement of executor’s account 

A legatee, filing no objection to 
executors’ final account, is deemed 
to have joined therein, so as to en¬ 
title deceased’s widow, electing to 
take against will, to examine such 
legatee concerning her possession of 
property belonging to deceased at 
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time of his death before trial of 
widow’s and other legatees’ objec¬ 
tions to account. 

N.Y.—:In re Hochster’s Will, 300 N.Y. 

S. 1189, 165 Misc. 342. 

Contingent beneficiary 
Where proponent’s daughter would 
not immediately receive any financial 
benefit under will, but would have 
succeeded to her mother’s share had 
her mother predeceased testatrix, and 
daughter had voluntarily appeared in 
probate proceeding and objections 
filed charged her with fraud and un¬ 
due influence, court would permit her 
to be examined before trial in exer¬ 
cise of discretion. 

N.Y.—In re McAvoy’s Will, 69 N.Y.S. 
2d 136. 

39, N.Y.—In re Ash’s Estate, 3 N.Y. 
S.2d 477, 166 Misc. 901, affirmed in 
re Ash’s Will, 4 N.Y.S.2d 191, 254 
App.Div. 660. 

40. N.Y.—In re Rubin’s Will, 292 N. 
Y.S. 305, 161 Misc. 374—In re Zeh 
Sannuto's Estate, 263 N.Y.S. 229, 
146 Misc. 347. 

Bight to examine executor 
Failure of the executor to join in 
the petition for probate does not 
make him an adverse party on the 
record subject to examination by the 
proponent of the will. 

N.Y.—In re Rubin's Will, 292 N.Y.S. 
305, 161 Misc. 374. 

40.5 N.Y.—In re Van Bibber’s Will, 
96 N.Y.S.2d 235. 

40.10 N.Y.—Curry v. Pennsylvania 
Greyhound .Lines, Inc., 135 N.Y.S. 
2d 37. \ 

40.15 N.Y.—Fletcher v. Di Giovanna, 
59 N.Y.S.2d 347, 269 App.Div. 1060 
—Kreitzman v. Greenbaum, 55 N.Y. 
S.2d 447, 269 App.Div. 790. 

Hartmann v. Cahn, 84 N.Y.S.2d 
334—Postel v, Kesselman, 65 N.Y. 
S.2d 376. 

40.20 N.Y.—De Vico v. Sternklar, 84 
N.Y.S.2d 557. 
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Close relationship as bar . Ordinarily, in the ex- 
xise of judicial discretion, in actions based on neg- 
gence and presumably defended by an insurance 
Dmpany, examinations are not permitted where a 
lose degree of relationship exists between the par¬ 
es, 40 - 25 but a departure from the general rule is 
warranted where the party whose examination is 
ought is the only person with knowledge of the 
acts attendant on the occurrence out of which the 
ccident arose. 40 - 30 Close relationship is in and of 
tself insufficient to justify a denial of an examina- 
ion before trial, 40 * 25 and an examination of one 
dose relative by another is not contrary to public 
)olicy. 40 - 40 


§ 28. - Persons Not Parties in General 

In the absence of a statute or rule so authorizing, 
discovery does not lie against one who is not a party. 

In the absence of a statute or rule so authorizing, 
discovery does not lie against one who is not a par- 
ty.40.60 Thus, as a general rule, one wfeo is not a 
party or is not interested in the suit cannot be sub¬ 
ject to an examination before trial, 41 unless he is 
within a statute permitting an examination of a per¬ 
son not a party, 42 as where the statute authorizes 
examination of a person who is not a party where 
special circumstances render it proper. 42 - 5 Such 
an examination is not granted as freely as an cx- 


10.25 N.Y.—Seitz v. Sells, 134 N.Y. 
S.2d 354. 

Ea action against plaintiffs’ son-in- 
law 

N.Y.—Minsky v, Leibowltz, 111 N.Y. 

S.2d 503, 200 Misc. 900. 

40.30 N.Y.—Seitz v. Selig, 134 N.Y. 
S.2d 354. 

Brother and sister 

N.Y.—Seitz v. Selig, supra. 

40.35 N.Y.—Marks v. Nager, 134 N. 
Y.S.2d 47, 206 Misc. 744. 

Cousins 

N.Y.—:Marks v. Nager, supra. 

Father and son 

N.Y.—Gudz v. Good, 114 N.Y.S.2d 899, 
201 Misc. 727. 

Fraud or collusion not presumed from 
relationship 

N.Y.—Gudz v. Good, supra. 

40.40 N.Y.—Gudz v. Good, supra, 

40.60 Ala.—Corpus Juris Secundum 
cited in Ex parte Anniston Person¬ 
al Loans, Inc., 96 So.2d 627, 633, 
266 Ala. 356. 

41. Ill.—Marcus v. Ratsky, 198 Ill. 
App. 496. 

N.Y.—Town of Hancock v. First Na¬ 
tional Bank, 93 N.Y. 82. 

Weinstein v. Berry, 89 N.Y.S.2d 
101, 275 App.Div. 809—Giunta v. 
City of New York, 78 N.Y.S.2d 411, 
273 App.Div. 974—Bay side-Flush- 
ing Gardens v. Dalis, 24 N.Y.S.2d 
880, 261 App.Div. 831—Barbarossa 
v. American Ins. Co. of Newark, 
N. J., 296 N.Y.S. 709, 251 App.Div. 
834. 

Shoreham Operating Corp. v. Pey¬ 
ser, 161 N.Y.S.2d 940, 7 Misc.2d 100 
—Giunta v. City of New York, 78 
N.Y.S.2d 170, 191 Misc. 832, affirmed 
78 N.Y.S.2d 411, 273 App.Div. 974 
—Jackson v. Imburgia, 55 N.Y.S.2d 
549, 184 Misc. 1063—In re Camp¬ 
bell's Estate, 43 N.Y.S.2d 134, 180 
Misc. 849—Quidore v. Carson, 36 N. 
Y*.S.2d 973, 178 Misc. 986—In re 
Ash’s Estate, 3 N.Y.S.2d 477, 166 
Misc. 901, affirmed In re Ash’s Will, 

4 N.Y.S.2d 191, 254 App.Div. 660 
—■Akhurst v. National Starch Co., 


119 N.Y.S. 561, 64 Misc. 445, af¬ 
firmed 132 N.Y.S. 1120, 148 App.Div. 
898, appeal denied 133 N.Y.S. 1111, 
148 App.Div. 937. 

Johnson v. Seabrook, 138 N.Y.S. 
2d 724—American News Co. v. 
Helm’s New York-Pittsburgh Mo¬ 
tor Exp., 81 N.Y.S.2d 910—Flynn v. 
Royal Development Co., 54 N.Y.S.2d 
585—Conklin v. Mezzano, 46 N.Y.S. 
2d 281—Colburn v. Geneva Nursery 
Co., 29 N.Y.S.2d 892. 

R.I.—Healey v. Ward Baking Co., 144 
A. 443, 49 R.I. 498. 

Wis.—Sova v. Ries, 27C N.W. Ill, 22G 
Wis. 53. 

18 C.J. p 1082 note 41. 

Dismissal of complaint 

(1) Dismissal of complaint as to 
certain defendants required denial of 
plaintiff’s request for examination of 
such persons before trial. 

N.Y.—Freeman v. Williams, 82 N.Y. 
S.2d 737, 274 App.Div. 893. 

(2) Defendant’s motion for exam¬ 
ination before trial of third-party de¬ 
fendant would not be granted where 
third-party complaint had been dis¬ 
missed. 

N.Y.—Schulman v. Kemach & Gar- 
son, 88 N.Y.S.2d 83. 

42. Pa.—Eisenberg v. Penn Traffic 
Co., 6 Pa.Dist. & Co.2d 364. 

Agent or employee 

(1) Statute authorizing discovery 
examination before trial of adverse 
party or agent, intends that only 
those who acted for or on behalf of 
litigant in transaction which is sub¬ 
ject of examination might be exam¬ 
ined. 

Wis.—City of Milwaukee v. Schom- 
berg, 63 N.W.2d 50, 2GG Wis. 174- 
In re Briese’s Estate, 300 N.W. 235, 
238 Wis. 516, 136 A.L.R. 1499. 

(2) In proceeding to establish an 
alleged lost will, attorney for dece¬ 
dent's administratrix was not sub¬ 
ject to before trial examination un¬ 
der statute, even though he were an 
agent of administratrix by reason of 
his retainer, where he was not an 
agent of administratrix at time of 

66 


occurrence which was subject of ex¬ 
amination. 

Wis.—In re Briese’s Estate, supra. 

(3) Where before trial of action on 
health and accident policy, insurer, 
on notice, took deposition of physi¬ 
cian, under statute permitting cross- 
examination when witness called is 
opposite party or his employee or 
agent, deposition and cross-examina¬ 
tion was properly excluded when it 
appeared that physician was neither 
an employee nor agent of insured. 
Mich.—Thelen v. Mutual Ben. Health 
& Acc. Ass'n, 7 N.W.2d 12S, 304 
Mich. 17. 

42.5 N.Y.—Southbridge Finishing 

Co. v. Golding, 156 N.Y.S.2d 542, 
2 A.D.2d 430—Horowitz v. Alley 
Pond Park Apartments No. 3, Inc., 
153 N.Y.S.2d 945, 2 A.D.2d 703— 
LaruiTa v. Astarita, 34 N.Y.S.2d 
869, 264 App.Div. 785—Favolo v. 
Gallo, 25 N.Y.S.2d 806, 261 App. 
Div. 974, resettled 28 N.Y.S.2d 156, 
262 App.Div. 745—l‘ago v. IIorsL- 
mann, 300 N.Y.S. 34, 252 App.Div. 
918—Rubel Corporation v. HohoJT, 
297 N.Y.S. 274, 251 App.Div. 868— 
liar tie tt v. Sanford, 278 N.Y.S. 678, 
244 App.Div. 722—Mayer v. New 
York Canners, 216 N.Y.S. 568, 217 
App.Div. 202—McCullough v. Audi¬ 
tors, 215 N.Y.S. 532, 23 6 App.Div. 
510—Chittenden v. San Domingo 
Improvement Co., 116 N.Y.S. 829, 
132 App.Div. 169—People V. Ar¬ 
mour, 46 N.Y.S. 317, 18 App.Div. 
584. 

In re Moritz' Will, 3 68 N.Y.S.2rl 
385, 10 Misc.2d 101, affirmed 171 
N.Y.S.2d 800, 5 App.Div.2d 839— 
Koolery v. Lindeinann, 92 N.Y.S. 
2d 94, 195 Misc. 218—Lyon v. Field- 
gren Realty Corp., 78 N.Y.S.2d 3 65, 
190 Misc. 700, affirmed 77 N.Y.S.2d 
690, 273 App.Div. 1)17, appeal de¬ 
nied 79 N.Y.S.2d 520, 273 App.Div. 
1008—In re Smith’s Will, 24 N.Y. 
S.2d 704, 175 Misc. 688—Angcll v. 
Booth, 8 N,Y.S.2d 546, 169 MIhc. 735 
—In re Reynolds’ Estate, 3 N.Y.S. 
2d 706, 166 Misc. 440. 

Wornicke v. Schouer, 167 N.Y.S. 
2d 532—Romano v. Mount Sinai 
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amination of the adverse party, 43 and it is refused 
in the absence of a clear showing of special circum¬ 
stances warranting it. 44 

§ 29(1). - Corporations, and Officers, 

Agents, Employees, or Stock¬ 
holders Thereof 

When authorized by statute or rule of practice, a 
corporation may be examined before trial as a party or 
as a witness through its officers, agents, or employees; 


and officers or employees of a corporation may be ex¬ 
amined before trial as parties to the action or as wit¬ 
nesses where the circumstances of the particular case 
warrant such an examination. 

Under some statutes or rules of practice a cor¬ 
poration may be examined before trial as a par¬ 
ty. 44 - 50 A statute authorizing the examination of 
a party to an action before trial does not, according 
to some decisions, authorize the examination of the 
officers, agents, or employees of a corporation which 
is a party, 45 and does not authorize the examination 


Hospital, 150 N.Y.S.2d 246—Hod- 
derson v. Charles, 124 N.Y.S.2d 467 
—Fox v. Mission of Immaculate 
Virgin for Protection of Homeless 
& Destitute Children, 110 N.Y.S.2d 
645—In re Salomon’s Estate, 84 N. 
Y.S.2d 679, affirmed 89 N.Y.S.2d 525, 
275 App.Div. 802—Parello v. Rem- 
uzzi, 80 N.Y.S.2d 600—Sackren v. 
Smirnow, 63 N.Y.S.2d 224—Suskin 
v. Gross, 58 N.Y.S.2d 404—Bloch v. 
Ballin, 54 N.Y.S.2d 205—Kotopou- 
los v. Kotopoulos, 53 N.Y.S.2d 932. 
Guardian ad litem of infant plaintiff 
N.Y.—Lynch v. Erie County, 152 N. 
Y.S.2d 40, 2 A.D.2d 651. 

An employee of a party may be ex¬ 
amined before trial as a witness on 
necessary and material items where 
special circumstances are shown even 
though he was not acting for party in 
any way connected with cause of ac¬ 
tion, so that his examination under a 
statute or rule pertaining to taking 
of testimony of an agent or employee 
of a party would be improper. 

N.Y.—Glass v. Cracovaner, 128 N.Y. 
S.2d 289, 283 App.Div. 779. 

Accountant or attorney 

On a proper showing, a party may 
be entitled to examine before trial an 
accountant or attorney employed by 
an adverse party. 

N.Y.—Gottfried v. Gottfried Baking 
Co., 168 N.Y.S.2d 659. 

Necessary to prove facts 

Examination may be allowed of 
persons not parties to action, where 
persons are so related to acts that 
their examination is essential to 
facts examining party must prove. 
N.Y.—Manufacturers’ Trust Co. v. 
American Nat. Fire Ins. Co., 252 N. 
Y.S. 89, 232 App.Div. 536. 

Stevens v. Silverman, 283 N.Y.S. 
744, 157 Misc. 381. 

Doubt as to appearance at trial 

The “other special circumstances” 
under which testimony by deposition 
may be taken before trial are not 
limited to those making presence and 
evidence of witness at trial doubtful 
and uncertain. 

N.Y.—Angell v. Booth, 8 N.Y.S.2d 
546, 169 Misc. 735. 

43. N.Y.—'Victor G. Bloede Co. v. J. 
P. Devine Co., 206 N.Y.S. 739, 211 
App.Div. 180. 


Barnet v. New York Cent. & H. 
R. R. Co., 175 N.Y.S. 491, 106 Misc. 
198. 

44. N.Y.—Loonsk Bros. v. Mednick, 
285 N.Y.S. 801, 246 App.Div. 464— 
McCullough v. Auditore, 215 N.Y.S. 
532, 216 App.Div. 510—O’Neill v. 
James, 212 N.Y.S. 386, 214 App.Div. 
522—Hambleton v. Tidewater Oil 
Sales Corporation, 209 N.Y.S. 659, 
213 App.Div. 52—Redfield v. Na¬ 
tional Petroleum Corporation, 206 
N.Y.S. 827, 211 App.Div. 152. 

In re Ash’s Estate, 3 N.Y.S.2d 
477, 166 Misc. 901, affirmed In re 
Ash’s Will, 4 N.Y.S.2d 191, 254 App. 
Div. C60—In re Rubin’s Will, 292 
N.Y.S. 305, 161 Misc. 374—In re 
Hirsch's Estate, 233 N.Y.S. 412, 133 
Misc. 599—Mackenzie v. Seaboard 
Nat. Bank, 178 N.Y.S. 154, 108 
Misc. 177, affirmed Mackenzie v. 
Luke, 178 N.Y.S. 902, 189 App.Div. 
931. 

Failure to examine adverse party 

Examination of witnesses who 
were not parties to action, to enable 
plaintiff to draw complaint, would 
not be allowed where plaintiff had 
not filed application to take deposi¬ 
tion of defendant, who had knowl¬ 
edge of sufficient facts to enable 
plaintiff to draw complaint. 

N.Y.—Bey lard v. Pennock, 280 N.Y.S. 

404, 245 App.Div. 44. 

Examination, refused 

(1) Attorney. 

N.Y.—Bures v. The Reichsbank, 23 
N.Y.S.2d 478, 260 App.Div. 843. 

Shoreham Operating Corp. v, 
Peyser, 161 N.Y.S.2d 940, 7 Misc.2d 
100—Quidore v. Carson, 36 N.Y.S. 
2d 973, 178 Misc. 986. 

(2) Accountants and attorney. 
N.Y.—Gottfried v. Gottfried Baking 

Co., 168 N.Y.S. 659, 4 App.Div.2d 
1031. 

44.50 N.Y.—Saper v. National Bank 
of Far Rockaway, 38 N.Y.S.2d 425, 
265 App.Div. 941—Bayside-Flush- 
ing Gardens v. Dalis, 24 N.Y.S.2d 
880, 261 App.Div. 831. 

Arbuckle v. Loew’s Theatre & 
Realty Corp., 108 N.Y.S.2d 115, 200 
Misc. 642, modified on other 
grounds 116 N.Y.S.2d 185, 280 App. 
Div. 945—Capone v. Beards Erie 
Basin, 109 N.Y.S.2d 681, 3 Misc.2d 
490. 


Pidgeon v. Levens, 54 N.Y.S.2d 
177. 

Not precluded by examination in pri¬ 
or action 

Fact that a corporate defendant 
was examined before trial in prior 
action tried six years previously and 
that one of its officers was extensive¬ 
ly cross-examined at such trial would 
not foreclose plaintiff’s right to ex¬ 
amine such corporate defendant be¬ 
fore trial in subsequent action in 
which pleadings and issues were not 
same as in prior action. 

N.Y.—United Indus. Syndicate, Inc. v. 
Weismann, 152 N.Y.S.2d 219, 2 A.D. 
2d 663. 

Stockholder’s derivative action 

(1) In so far as it interposed an¬ 
swer putting allegations of complaint 
in issue, corporate defendant became 
an active, and not merely nominal, 
party to stockholder’s derivative ac¬ 
tion and hence subject to examina¬ 
tion by plaintiff before trial in order 
to establish material facts. 

N.Y.—Yaeger v. Moncrieff, 161 N.Y.S. 
2d 723, 5 Misc.2d 970, affirmed 158 
N.Y.S.2d 757, 3 A.D.2d 650. 

(2) In stockholder’s derivative ac¬ 
tion attacking legality of employment 
contracts between corporation and its 
directors and another corporation, 
whereby directors obtained options to 
purchase stock in their corporation, 
plaintiff was entitled to examine be¬ 
fore trial corporation in whose right 
action was brought and defendant di¬ 
rectors thereof to establish that com¬ 
pensation and options granted were 
excessive in proportion to services 
and time devoted to corporation, but 
other defendant corporation was not 
subject to examination on such item. 
N.Y.—Yaeger v. Moncrieff, supra. 

(3) When a corporation for whose 
benefit a derivative action is brought 
objects to request for discovery, 
court must apply same rules of dis¬ 
covery as govern other parties. 

Del.—Garbarino v. Albercan Oil 
Corp., 109 A,2d 824. 

45. N.J.—Pan American Securities 
Corporation v. Fried, Krupp Ak- 
tiengesellschaft, 198 A. 770, 16 N. 
J.Misc. 225—Ford v. Jersey Central 
Power & Light Co., 154 A. 869, 9 
N.J.Misc. 476. 

18 C.J. p 1083 note 51. 
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of the stockholders of the corporation , 45 - 5 hut there 
is other authority that such a statute impliedly in¬ 
cludes corporations 46 and that it is proper for the 
officers of a corporation to be examined . 47 An of¬ 
ficer may be examined where he is in fact a party 
to the action . 48 

Authority to examine the officers, directors, man¬ 
aging agents, etc., of a corporation may be had un¬ 


der statutes expressly so providing , 49 and an ex¬ 
amination of the officers under such a statute is an 
examination of the corporation itself . 50 The fact 
that the officers who arc to be examined make af¬ 
fidavit that they intend to be present on the trial of 
the action does not affect the right of the other party 
to an examination of them before trial . 51 Where 
the evidence sought is contained in records, it is not 


45.5 N.J.—Apperson v. Mutual Ben. 
Ij. Ins. Co., 38 N.J.Law 272. 

46. S.C.—U. S. Tire Co. v. Keystone 
Tire Sales Co., 150 S.E. 347, 153 S. 
C. 56, 66 A.L.R. 1264. 

47. S.C.—Barfield v. Dillon Motor 
Sales, Inc., 103 S.E.2d 416—U. S. 
Tire Co. v. Keystone Tire Sales 
Co., 150 S.E. 347, 153 S.C. 56, 66 A.L. 

R. 1264. 

48. N.Y.—Woods v. De Figaniere, 24 
N.Y.Super. 607, 641. 

Officers guilty of mismanagement 
The receiver of a corporation may 
be entitled to examine the officers in 
a bill charging mismanagement and 
misappropriation of funds. 

Pa.—Liindstrom v. U. S. National 
Bldg. & Doan Ass’n, 18 Pa.Dist. & 
Co. 115. 

45. N.Y.—!Petition of Goldman, 163 
N.Y.S.2d 706, 3 A.D.2d 942—Abra¬ 
hams v. Rand, 110 N.Y.S.2d 304, 279 
App.Div. 401, reargument and ap¬ 
peal denied 112 N.Y.S.2d 669, 279 
App.Div. 1006—Watchtower Bible 
& Tract Society v. Town of Lans¬ 
ing, Tompkins County, 38 N.Y.S.2d 
621, 265 App.Div. 984—Fisk Dis¬ 
count Corporation v. Brooklyn Tax¬ 
icab Trans. Co., 300 N.Y.S. 788, 
253 App.Div. 740—Loring v. Dime 
Sav. Bank of Brooklyn, 286 N.Y.S. 
334, 247 App.Div. 809—Ida v. Bor¬ 
den's Farm Products Co., 285 N.Y. 

S. 966, 247 App.Div. 760—Kaminsky 

v. John F. Trommer, Inc., 282 N.Y. 
S. 831, 246 App.Div. 558—Hoeve v. 
George F. Driscoll Co., 279 N.Y.S. 
633, 244 App.Div. 808—Western 

Elevating Ass’* v. Chapman# 263 
N.Y.S. 62, 238 App.Div, 14—Warner 
v. Rochester & S. R. Co., 214 N.Y.S. 
579, 216 App.Div. 115. 

Otis v. Novadel Agene Corp., 133 
N.Y.S.2d 401, 206 Misc. 386, modi¬ 
fied on other grounds 136 N.Y.S.2d 
731, 285 App.Div. 862—Capone v. 
Beards Erie Basin, 109 N.Y.S.2d 
681, 3 Misc.2d 490—Arbuckle v. 
Loew’s Theatre & Realty Corp., 108 
N.Y.S.2d 115, 200 Misc. 642, modi¬ 
fied on other grounds 116 N.Y.S.2d 
135, 280 App.Div. 945—Smith v. Cit¬ 
izens Sav. Bank, 2 N.Y.S.2d 213, 166 
Misc. 843—Foreign Vintages v. 
Dina Restaurant Corporation, 288 
N.Y.S. 551, 159 Misc. 597—In re 
Dimon’s Estate, 280 N.Y.S. 526, 155 
Misc, 311—Conn v. William Hen- 
gerer Co., 273 N.Y.S. 148, 152 Misc. j 


201—Cokeley v. Bronx Nat. Bank, 
215 N.Y.S. 311, 127 Misc. 175. 

Mutual Life Ins. Co. of N. Y. v. 
Tailored Woman, 91 N.Y.S.2d 140, 
reversed on other grounds 93 N.Y. 
S.2d 241, 276 App.Div. 144—Ameri¬ 
can News Co. v. Helm’s New York- 
Pittsburgh Motor Exp., 81 N.Y.S.2d 
910. 

Reichmann v. Manhattan Co., 26 
Hun 433. 

N.C.—Brown v. E. H. Clement Co., 
166 S.E. 515, 203 N.C. 508—Johnson 
v. Harriett Mills, 144 S.E. 534, 196 
N.C. 93—Holt v. Southern Finish¬ 
ing & Warehouse Co., 21 S.E. 919, 
116 N.C. 480. 

18 C.J. p 1083 note 52. 

Examination limited to president of 
bank 

N.Y.—Leonard v. Home Owners Loan 
Corp., 39 N.Y.S.2d 127. 

Under oral deposition statute 

In personal injury action against 
corporation and its agent based on 
negligent act of agent, plaintiff is 
entitled to take deposition of agent 
under oral deposition statute, Tex. 
Rev.St.1925 arts 3752, 3753, after giv¬ 
ing due notice and is not precluded 
therefrom by provision of ex parte 
deposition statute relating to corpo¬ 
rations, Rev.St.1925 art 3769, since 
such statute applies only to ex parte 
proceedings. 

Tex.—Yellow Cab Co. v. Mills, Civ. 

App., 95 S.W.2d 539. 

Proof that party is a corporation 
In order to entitle a party to file 
interrogatories to the officers of a 
corporation he must prove that the 
opposite party is in fact a corpora¬ 
tion. 

Mass.—Gott v. Adams Express Co., 
100 Mass. 320. 

Affidavit naming person as managing 
agent 

The mere naming of a person as 
managing agent of a corporation is 
insufficient to warrant granting an 
order to examine that person as 
agent where answering affidavit de¬ 
nies control over person. 

N.Y.—Lapidus v. Capital Neon Sign 
Corporation, 10 N.Y.S.2d 441, 170 
Misc. 489. 

Persons held managing agents sub¬ 
ject to examination 
(1) Claim agent of a railroad com¬ 
pany. 

N.Y.—Cameron v. Rochester & S. R. 
Co., 210 N.Y.S. 241, 125 Misc. 140. 
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(2) Corporate managing agent. 
N.Y.—Becker v. East Asiatic Co., 255 

N.Y.S. 185, 142 Misc. 568. 

(3) Foreman. 

N.Y.—Mayer v. New York Canners, 
216 N.Y.S. 568, 217 App.Div. 202. 

(4) Manager. 

N.Y.—Miller v. W. K. Jahn Co., 172 
N.Y.S. 219, 104 Misc. 370. 

(5) Superintendent. 

N.Y.—Nieves v. Citizens’ Sav. Bank, 
278 N.Y.S. 266, 243 App.Div. 816. 

Persons held not to be managing 
agents 

(1) Yardmaster. 

N.Y.—Barnet v. New York Cent. & H. 
R. R. Co., 175 N.Y.S. 491, 106 Misc. 
198. 

(2) An insurance agency, which is 
only one of ten agencies soliciting 
insurance for defendant in the city 
and which employs no subagents, has 
no general authority and no power 
to pay losses or compromise claims, 
and solicits insurance for six other 
companies. 

N.Y.—Blasius v. Hartford Fire Ins. 
Co., 175 N.Y.S. 709, 187 App.Div. 
347. 

(3) A person only in charge of the 
sales office of a corporation and hav¬ 
ing no discretion or authority to ac¬ 
cept orders, and whose office was un¬ 
der the supervision of the corpora¬ 
tion’s main or principal office in the 
state. 

N.Y.—Varley v. Wayne Oil Tank & 
Pump Co., 158 N.Y.S. 155. 

50. N.Y.—Loonsk Bros. v. Mod nick, 
285 N.Y.S. 801, 246 App.Div. 464. 

Evidence subjecting corporation, to 
penalty 

Under the rule that defendant may 
not be examined as a witness for his 
adversary when his evidence would 
subject him to a penalty or forfei¬ 
ture, the officers or employees of a 
corporation cannot be examined in 
an action arising out of a claim to 
recover a penalty against the corpo¬ 
ration. 

N.Y.—Davies v. Lincoln Nat. Bank, 

4 N.Y.S. 373. 

51- N.Y.—Ryan v. New York Cent. 
& H. R. R. Co., 108 N.Y.S. 371, 124 
App.Div. 34—Press Pub. Co. v. Star 
Co., 53 N.Y.S. 371, 33 App.Div. 242. 
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a condition precedent to plaintiff’s right to an ex¬ 
amination to request a copy of the records . 62 

Where a statute authorizes the taking of testi¬ 
mony of a corporation, which is an adverse party or 
an original owner of a claim, through its officers, 
directors, agents, or employees, the adverse party 
to be examined is the corporation, and not its of¬ 
ficers or employees as such , 52 * 5 the individual wit¬ 
nesses being the instruments, merely, by which the 
corporate examination is effected . 52 * 10 Where the 
statute places no qualification on such employee ex¬ 
cept that his testimony be material and necessary, 
an employee with knowledge of the facts, whose 
testimony is material and necessary, may be exam¬ 
ined 52 * 15 regardless of whether he stands in a man¬ 


agerial or representative capacity to the corpora¬ 
tion . 52 * 20 Some statutes permitting the examina¬ 
tion of employees have been construed, however, as 
intended to include only those whose duties em¬ 
braced management to some degree and who could 
be somewhat representative of the corporation , 53 
but even under such statutes, an examination of an 
employee may be had if some special reason for tak¬ 
ing his testimony is shown , 54 as where the employee 
is the one most familiar with the transaction con¬ 
cerned in the suit . 55 

A corporation cannot be examined through a per¬ 
son who is no longer an officer or employee of the 
corporation , 56 regardless of the manner in which the 


52. N.Y.—Jacobs v. Mexican Sugar 
Refining Co., 98 N.Y.S. 541, 112 
App.Div. 655. 

52.5 N.Y.—Schiffmacher v. Niagara 
Frontier Transit System, 161 N.Y.S. 
2d 805, 3 A.D.2d 891—U. S. Over¬ 
seas Airlines v. Cox, 126 N.Y.S.2d 
209, 283 App.Div. 31. 

Masciarelli v. Delaware & Hud¬ 
son R. Co., 34 N.Y.S.2d 550, 178 
Misc. 458. 

52.10 N.Y.—U. S. Overseas Airlines 
v. Cox, 126 N.Y.S.2d 209. 283 App. 
Div. 31. 

52.15 N.Y.—Aiello Dairy Farms Co. 
v. Kirk, 116 N.Y.S.2d 120, 280 App. 
Div. 945—Lyon v. Fieldgren Real¬ 
ty Corp., 77 N.Y.S.2d 690, 273 App. 
Div. 917, appeal denied 79 N.Y.S. 
2d 520, 273 App.Div. 1008—Pomata 
v. Long Island R. R., 68 N.Y.S.2d 
730, 271 App.Div. 1020—Cataldo v. 
Long Island R. Co., 62 N.Y.S.2d 
404, 268 App.Div. 1054—Morris v. 
E. A. Laboratories, 33 N.Y.S.2d 464, 
263 App.Div. 540—Crandall v. Ford 
Motor Co., 32 N.Y.S.2d 729, 263 App. 
Div. 208, amended on other grounds 
34 N.Y.S.2d 739, 264 App.Div. 805, 
modified on other grounds 45 N.Y.S. 
2d 268, 266 App.Div. 1037, motion 
granted 51 N.Y.S.2d 759. 

Northern New York Trust Co. v. 
Smith, 153 N.Y.S.2d 798, 2 Misc.2d 
810—Walsh v. Winchell, 88 N.Y.S. 
2d 22, 191 Misc. 754. 

Morton v. Maryland Cas. Co., 134 
N.Y.S.2d 209, reversed on other 
grounds, 148 N.Y.S.2d 524, 1 A.D.2d 
116, appeal denied 150 N.Y.S.2d 557, 
1 A.D.2d 892—Marsh v. Russeks 
Fifth Ave., 78 N.Y.S.2d 64—Goepp 
v. American Overseas Airlines, 72 
N.Y.S.2d 862. 

Held not agent or employee 
Tractor owner, who had leased his 
tractor to corporate defendant and 
who was transporting corporate de¬ 
fendant's goods in trailer owned by it 
at time of accident but who was not 
on corporate defendant's payroll. 


N.Y.—Curry v. Pennsylvania Grey¬ 
hound Lines, Inc., 135 N.Y.S.2d 37. 

52.20 N.Y.—Otis v. Novadel Agene 
Corporation, 136 N.Y.S.2d 731, 285 
App.Div. 862. 

53. N.Y.— - Victor G. Bloede Co. v. J. 
P. Devine Co., 206 N.Y.S. 739, 211 
App.Div. 180—Friedman v. New 
York Cent. R. Co., 200 N.Y.S. 337, 
206 App.Div. 169. 

Masciarelli v. Delaware & Hud¬ 
son R. Co., 34 N.Y.S.2d 550, 178 
Misc. 458—In re Dimon’s Estate, 
280 N.Y.S. 526, 155 Misc. 311. 

Goepp v. American Overseas Air¬ 
lines, 72 N.Y.S.2d 862—Misthal v. 
Israel Zion Hospital, 45 N.Y,S.2d 
203. 

Employee directing- construction 
An employee who represents the 
corporation in directing construc¬ 
tion and is vested with discretion 
and control may be examined. 

N.Y.—Haller v. Benor Realty Corp., 
37 N.Y.S.2d 289, 265 App.Div. 818— 
Fulton v. National Aniline & 
Chemical Co., 211 N.Y.S. 769, 214 
App.Div. 845. 

Gorman v. City of New York, 55 
N.Y.S.2d 49, 184 Misc. 785. 

Mere bystander 

Where employee was not, at time 
of transaction which is subject of 
action, engaged in course of his em¬ 
ployment, and was exercising no func¬ 
tions as representative of corpora¬ 
tion, but was merely a bystander who 
witnessed it, he may not be examined 
as an officer or employee of corpora¬ 
tion as an adverse party. 

N.Y.—Jendrasik v. South Buffalo Ry. 
Co., Ill N.Y.S.2d 486, 279 App.Div. 
979, appeal denied 113 N.Y.S.2d 471, 
279 App.Div. 1143. 

54. N.Y.—’Victor G. Bloede Co. v. J. 
P. Devine Co., 206 N.Y.S. 739, 211 
App.Div. 180. 

Havryczuk v. Berger, 244 N.Y.S, 
661, 138 Misc. 320—Swift v. General 
Baking Co., 220 N.Y.S. 554, 129 Misc. 
135. 


55. N.Y.—Loring v. Dime Sav. Bank 
of Brooklyn, 286 N.Y.S. 334, 247 
App.Div. 809—Enequist v. Brook¬ 
lyn City R. Co., 214 N.Y.S. 450, 
216 App.Div. 730. 

Bregman v. Edbro Realty Co., 236 
N.Y.S. 409, 135 Misc. 87—West v. 
Coney Island & B. R. Co., 214 N.Y.S. 
475, 126 Misc. 674. 

Hospital nurse 

(1) In action against hospital for 
injuries sustained by patient in com¬ 
ing in contact with a hot radiator 
while unconscious, patient was en¬ 
titled to examine before trial nurse in 
charge of patient at time of injury, 
where her acts were performed or 
committed in discharge of her ad¬ 
ministrative duties to hospital, and 
not at behest or under control of 
physician. 

N.Y.—Misthal v. Israel Zion Hospital, 
45 N.Y.S.2d 203. 

(2) Whether nurse is sufficiently 
representative of a hospital so as to 
qualify her to speak for hospital in 
pretrial examination, depends solely 
on inter se relationship between nurse 
and hospital. 

N.Y.—Misthal v. Israel Zion Hospital, 
supra. 

(3) Patient had right to examine 
nurse where facts were within hex 
exclusive knowledge, particularly 
where previous examination of 
medical director revealed that nurse 
was only one having knowledge of 
facts. 

N.Y.—Misthal v. Israel Zion Hospital, 
supra. 

56. N.Y.—McGowan v, Eastman, 2 
N.E.2d 625, 271 N.Y. 195. 

Glasser v. Borglund, 290 N.Y.S. 
614, 248 App.Div. 898—New York 
Telephone Co. v. City of New York, 
290 N.Y.S. 663, 248 App.Div. 474— 
Cocolicchio v. Emigrant Industrial 
Sav. Bank, 288 N.Y.S. 805, 248 App. 
Div. 196—Western Elevating Ass'n 
v. Chapman, 263 N.Y.S. 62, 238 App. 
Div. 14. 

Munsie v. Highland Hospital of 
Rochester, 168 N.Y.S.2d 178, 8 Misc. 


69 



27 C.J.S, 


29(1) DISCOVERY 


elationship of employer and employee was sev- 
red , 57 or through one who was not alleged to be 
.n agent at the time the notice of examination was 
erved or when the order to appear for examina- 
ion was made , 57 * 5 but former officers or employees 
nay be examined under statutes expressly so pro¬ 
dding . 58 

Stockholders seeking to examine their corpora- 
.ion’s books and records to discover whether mis¬ 
management constituting waste of corporate assets 
exists, as a prerequisite to a stockholders’ derivative 
action, act for the corporation and may not be ex¬ 
amined as opposing parties by the corporation . 58 * 5 

Examination as witness . Officers and agents of 
a corporation individually may be examined before 


trial as witnesses if the special circumstances re¬ 
quired for such examination are shown . 58 * 10 For¬ 
mer officers or employees may be examined as wit¬ 
nesses when it is expressly permitted by statute , 50 
or under statutes permitting the examination of 
witnesses under special circumstances . 60 An ex¬ 
amination before trial of a person as a witness on 
the theory that he was an agent of defendant cor¬ 
poration should not be granted in the absence of spe¬ 
cial circumstances, and such examination should 
await examination of defendant as to his agency . 60 * 5 

The fact that a corporation may be examined be¬ 
fore trial as a witness is a proposition no longer dc- 
batable , 60 * 10 but it was formerly held that a cor¬ 
poration not a party to an action could not be ex¬ 
amined before trial , 61 even though it and one of 


2d 487—Essley Shirt Co. v. Ly- 
brand, 151 N.Y.S.2d 282, 3 Misc.2d 
761—Sundell Co. v. Pioneer Bldg.- 
Loan & Sav. Ass'n of Troy, 99 N.Y. 
S.2d 263, 197 Misc. 580—Gallagher 
v. Akoff Realty Corp., 95 N.Y.S. 2d 
796, 197 Misc. 460—Caswell v. 

United Air Lines, 78 N.Y.S.2d 387, 
191 Misc. 941—Lyon v. Fieldgren 
Realty Corp., 78 N.Y.S.2d 165, 190 
Misc. 700, affirmed 77 N.Y.S.2d 690, 
273 App.Div. 917, appeal denied 79 
N.Y.S.2d 520, 273 App.Div. 1008— 
Smerling v. Brooklyn & Queens 
Transit Corporation, 22 N.Y.S.Sd 
152, 175 Misc. 154—Foster v. York¬ 
shire Ins. Co., 3 N.Y.S.2d 149, 167 
Misc. 204, affirmed 7 N.Y.S.2d 79, 
255 App.Div. 829—Bienenfeld v. 
Mortgage Commission, 291 N.Y.S. 
739, 161 Misc. 311—Cokeley v. 

Bronx Nat. Bank, 215 N.Y.S. 311, 
127 Misc. 175. 

Corwin v. University of Roches¬ 
ter, 147 N.Y.S.2d 571—Schloss v. 
Federal Motor Truck Co., 81 N.Y. 
S.2d 303—Design Center v. Harriet 
Hubbard Ayer, 77 N.Y.S.2d 877— 
Malshever v. Brooklyn Bus Cor¬ 
poration, 21 N.Y.S.2d 418. 

18 C.J. p 1084 note 59. 

57. N.Y.—Schwartz v. Brooklyn & 
Queens Transit Corporation, 23 N. 
Y.S.2d 298, 260 App.Div. 947. 
Transfer of corporation’s assets and 
liabilities 

Where the city has taken over the 
assets and liabilities of a transit 
corporation, an employee who retains 
his employment in the system is a 
“former employee” which precludes 
his examination in an action against 
the corporation. 

N.Y.—Malshever v. Brooklyn Bus 
Corporation, 21 N.Y.S.2d 418. 

Contra Smerling v. Brooklyn & 
Queens Transit Corporation, 22 N. 
Y.S.2d 152, 175 Misc. 154. 

57.5 N.Y.—Green Point Sav. Bank v. 
Central Gardens Unit No. 1, 116 N. 
Y.S.2d 554, 280 App.Div. 987. 


58. Wis.—Phipps v. Wisconsin Cent, 
R. Co., 113 N.W. 456, 133 Wis. 
153. 

58.5 N.Y.—Carthage Paper Makers, 
Inc. v. Mutual Box Board Co., 159 
N.Y.S.2d 659, affirmed 158 N.Y.S.2d 
790, 3 App.Div. 640. 

Reason for rule 

Stockholders' derivative action 
would belong to corporation and not 
to stockholders individually. 

N.Y.—Carthage Paper Makers, Inc. v. 
Mutual Box Board Co., supra. 

58.10 N.Y.—Lukacs v. Silbach Realty 
Co., 108 N.Y.S.2d 834, 200 Misc. 
192. 

Acts of corporation. 

Appropriate officers and employees 
of a corporation may be examined as 
witnesses with respect to relevant 
facts and circumstances in which it 
acted as agent for a party to action 
or proceeding. 

N.Y.—In re Altschul’s Will, 142 N.Y.S. 
2d 484. 

59. Cal.—Golden State Co. v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 76 P.2d 728, 25 C.A.2d 
176. 

Reason for rule 

The intention of the legislature in 
enacting statute providing that tes¬ 
timony of a witness who “is” an 
officer, member, agent, or employee 
of a corporation, which is a party to 
the action, may be taken by deposi¬ 
tion, was to afford parties to litiga¬ 
tion means of obtaining in advance 
of trial information concerning the 
issues so that they might proper¬ 
ly prepare for trial and avoid be¬ 
ing taken by surprise by unex¬ 
pected contentions. This purpose 
would be defeated if a corporation 
by removing its officers or employees 
could prevent them from giving tes¬ 
timony. 

Cal.—Golden State Co. v. Superior 


Court in and for Los Angeles 
County, supra. 

60. N.Y.—Kallen v. Nassau County 
Bridge Authority, US N.Y.S.2d 107, 
281 App.Div. 765. 

Essley Shirt Co. v. Lybrand, 151 
N.Y.S.2d 282, 3 Misc.2d 7G1—City 
of Now York v. Bogart, 129 N.Y.S.2d 
133, 204 Misc. 1105—Pace v. Brook¬ 
lyn & Queens Transit Corporation, 
22 N.Y.S.2d 842, 175 Misc. 332. 

60.5 N.Y.—Guggcr v. Phillips, 129 N. 
Y.S.2d 25, 283 App.Div. 823, amend¬ 
ment denied 130 N.Y.S.2d 8SC. 

60.10 N.Y.—Capone v. Beards Erie 
Basin, 109 N.Y.S.2d GSI, 3 Misc.2d 
490. 

Wornicke v. Scheuer, 1G7 N.Y.S. 
2d 532. 

Decisions to contrary overruled 1 

“The eases holding that a corpora¬ 
tion could not be examined before 
trial except as a party or original 
owner of a claim, rely for the most 
part upon the 1910 decision of this 
court in Chartered Bank of India, 
Australia and China v. North River 
Insurance Co., [121 N.Y.S. 399, 136 
A.D. 646]. . . , Wo aro persuad¬ 

ed that the reasoning of Chartered 
Bank of India, Australia and China v. 
North River Ins. Co., supra, and the 
cases based on it holding that cor¬ 
porations are not 'persons' who can be 
examined before trial cannot be up¬ 
held in the light of the direr lions for 
broad construction in City of Buffalo 
v. Hanna Furnace Corp., [113 N.E.2d 
520, 305 N.Y. 369], . . . and the 

changed concepts of the function of 
pretrial examination.” 

N.Y.—Southbridgc Finishing Co. v. 
Golding, 156 N.Y.S.2d 542, 545, 547, 

2 A.D.2d 430. 

61. N.Y.—In ro Hufstutlor, 222 N. 
Y.S. 43, 220 App.Div. 587. 

Lukacs v. Silbach Realty Co., 108 
N.Y.S.2d 834, 200 Misc. 192. 

In re Altschul's Will, 142 N.Y.S. 
2d 484—Lasher v. Hart, 170 N.Y.S. 
931. 
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the parties had a number of the same officers and 
directors . 62 

Foreign corporation. Although there is some au¬ 
thority denying the right to examine before trial 
the officers of a foreign corporation which is a party 
to an action brought within the state , 62 - 5 it has been 
held that a foreign corporation transacting business 
within the state is subject to examination before 
trial in the same manner as a domestic corpora¬ 
tion , 63 particularly where the jurisdiction of the 
court is invoked by the foreign corporation , 63 - 5 and 
that the examination may extend to a nonresident 
officer of a foreign corporation . 63 - 10 The serious¬ 
ness of the hardship involved in requiring an officer 
to travel a great distance will be considered in de¬ 
termining whether to grant an application for an ex- 
amination . 63 - 15 Generally, where a foreign corpora¬ 
tion is sued and there is no reason to believe that 


an officer will be found in the state, plaintiff will 
not be granted an examination before trial . 63 * 20 

Officer or employee as party. Discovery can be 
had against a corporation without joining an officer 
as codefendant . 64 Individuals examined do not be¬ 
come parties ; 64 - 5 in no event are officers of corpo¬ 
rations parties for the purpose of moving a stay of 
proceedings or to question the materiality of the is¬ 
sues as to which they are required to answer or to 
appeal from an order denying a motion for a 
stay . 65 

Knowledge. The officer or employee conversant 
with the matters concerning which information is 
sought is the proper person to be examined , 66 and 
ordinarily the corporation, and not the examining 
party, has the right in the first instance, to choose 
the witness with knowledge of the facts under in¬ 
quiry , 66 - 6 although if the person produced has no 


62. N.Y.—Bowes v. National City 
Bank of New York, 6 N.Y.S.2d S03, 
169 Misc. 78. 

62.5 Colo.—Solliday v. District Court 
In and For City and County of 
Denver, 313 P.2d 1000, 135 Colo. 
489, followed in Solliday v. Umbach, 
313 P.2d 1005, 135 Colo. 500. 
Statute relating’ to foreign cor¬ 
porations doing business in the state 
and bringing of action on contract 
made within the state did not con¬ 
stitute ground for granting motion 
of foreign corporation against which 
attachment action was brought by 
another foreign corporation to ex¬ 
amine officer of plaintiff corporation. 
N.J.—Pan American Securities Cor¬ 
poration v. Fried, Krupp Aktun- 
gesellschaft, 198 A. 770, 16 N.J. 
Misc. 225. 

Refusal to require examination held 
not abuse of discretion 
Ky.—Gevedon v. Grigsby, 303 S.W.2d 
282. 

63. N.Y.—Grattan v. Societa Per Az- 

zioni Cotonificio Cantoni, 140 N.Y. 
S.2d 164, 285 App.Div. 1042— 

Foreign Supply Co. v. Keystone 
Equipment Co., 104 N.Y.S.2d 677, 
278 App.Div. 816—Strecker v. Pratt, 
30 N.Y.S.2d 252, 262 App.Div. 1055 
—Weinberg v. Berkshire Ice Co., 
187 N.Y.S. 716, 196 App.Div. 364. 

Cronan v. Schilling, 100 N.Y.S.2d 
474—Schloss v. Federal Motor 
Truck Co., 81 N.Y.S.2d 303— 
Goodard v. Holland Transp. Co., 74 
N.Y.S.2d 85—Francis v. McCrory 
Stores Corporation, 21 N.Y.S.2d 533. 

63.5 N.Y.—Hickory Memorial Hos¬ 
pital v. News Syndicate Co., 33 
N.Y.S.2d 89, 178 Misc. 79. 

Sociedade Intercambio Merc. Arg. 
Brasileira v. Irving Herman, Inc., 
66 N.Y.S.2d 353. 


63.10 N.Y.—Heller v. General Mfg. 

Co., 140 N.Y.S. 117, 155 App.Div. 
211—Sterne v. Metropolitan Tel. & 
Tel. Co., 46 N.Y.S. 110, 19 App.Div. 
316—Farmers’ Nat. Bank v. Under¬ 
wood, 39 N.Y.S. 596, 6 App.Div. 373. 

Hickory Memorial Hospital v. 
News Syndicate Co., 33 N.Y.S.2d 89, 
178 Misc. 79. 

Sociedade Intercambio Merc. Arg. 
Brasileira v. Irving Herman, Inc., 
66 N.Y.S.2d 353. 

63.15 N.Y.—Sociedade Intercambio 
Merc. Arg. Brasileira v. Irving 
Herman, Inc., supra. 

Motion denied without prejudice to 
motion for commission 
N.Y.—Hickory Memorial Hospital v. 
News Syndicate Co., 33 N.Y.S.2d 
89, 178 Misc. 79. 

63.20 N.Y.—Goodard v. Holland 
Transp. Co., 74 N.Y.S.2d 85. 

64. Miss.—Southern Ry. Co. in Mis¬ 
sissippi v. Buckeye Cotton Oil Co., 
89 So. 228, 126 Miss. 562. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 
137 S.W.2d 993, 135 Tex. 25. 

64.5 N.Y.—Masciarelli v. Delaware 
& Hudson R. Co., 34 N.Y.S.2d 550, 
178 Misc. 458. 

65. N.Y.—Sterne v. Metropolitan 
Tel. & Tel. Co., 53 N.Y.S. 470, 33 
App.Div. 164. 

66. Ala.— Corpus Juris Secundum 
quoted in Ex parte City Sales Co., 
88 So.2d 668, 672, 264 Ala. 637. 

N.Y.—Gordon-O’Neill Co. v. B. C. Co., 
290 N.Y.S. 758, 248 App.Div. 915— 
New York Telephone Co. v. City of 
New York, 290 N.Y.S. 563, 248 
App.Div. 474—Kahn & Feldman v. 
Brooklyn Edison Co., 238 N.Y.S. 
305, 228 App.Div. 668—Warner v. 
Rochester & S. R. Co., 214 N.Y.S, 
579, 216 App.Div. 115. 
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Yaeger v. Moncrieffi, 161 N.Y.S.2d 
723, 5 Misc.2d 970, affirmed 158 N.Y. 
S.2d 757, 3 A.D.2d 650—Stevenson v. 
News Syndicate Co., 92 N.Y.S.2d 
886, 195 Misc. 869, modified on 
other grounds 92 N.Y.S.2d 412, 275 
App.Div. 1063—Hirsch v. Unity 
Leather Goods Corp., 67 N.Y.S.2d 
452, 185 Misc. 865. 

Smith-Eisemann Corporation of 
America v. Eisenbach, 188 N.Y.S. 
479. 

Knowledge of facts held essential 
N.Y.—Otis v. Novadel Agene Corp., 
133 N.Y.S.2d 401, 206 Misc. 386, 
modified on other grounds 136 N.Y. 
S.2d 731, 285 App.Div. 862. 

Persons employed after transaction 
Persons who have become officers 
or employees of the corporation long 
after the transaction inquired into, 
and who have no personal knowledge 
thereof, are not subject to examina¬ 
tion. 

N.Y.—Blasius v. Hartford Fire Ins. 
Co., 175 N.Y.S. 709, 187 App.Div. 
347. 

Investigation, after occurrence of ac¬ 
cident 

In death action by administratrix, 
administratrix would not be permitted 
to examine before trial corporate de¬ 
fendant’s safety director, who in¬ 
vestigated fatal accident after its 
occurrence. 

N.Y.—Kalteux v. C. P. Ward, Inc., 
130 N.Y.S.2d 208, 283 App.Div. 990. 

66.5 N.Y.—Schiffmacher v. Niagara 
Frontier Transit System, 161 N.Y.S. 
2d 805, 3 A.D.2d 891—Gross v. 
Price, 153 N.Y.S.2d 424, 2 A.D.2d 
707. 

Lichtenstadter v. Asia Institute, 
165 N.Y.S.2d 963. 

Examination limited to single witness 

Examination may be limited to 
examination of a single officer, agent. 
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knowledge, or inadequate knowledge, the production 
of additional witnesses may he directed . 66 - 10 Under 
a statute so providing, however, the fact that the 
answers called for are outside of the personal 
knowledge of the officer examined does not excuse 
him from answering if he can acquire the informa¬ 
tion sought from agents and servants of the cor¬ 
poration . 67 


§ 29 ( 2 ). -Public Corporations and Their 

Officers or Employees 

Under statutes expressly so providing, where a public 
corporation is a party to an action, or an original owner 
of a claim, its officers, agents, or employees may be 
examined before trial. 

Under statutes expressly so providing, where a 
public corporation is a party to an action, or an 
original owner of a claim, its officers, agents, or 
employees may be examined before trial , 67 * 50 and 


or employee of corporation to be 
selected by corporation. 

N.Y.—Schacht Steel Const., Inc. v. 
Brecher, 157 N.Y.S.2d 272, 2 AJX2d 
967. 

Production of witness as compliance 
with order to prodaoe another 
Where order grave defendant per¬ 
mission to examine plaintiff corpora¬ 
tion. by its ex-president, corporation’s 
offer to produce vice-president was 
prima facie compliance with direc¬ 
tion that it be examined, even thougrh 
persons other than vice-president 
might know facts. 

N.Y.—U. S. Overseas Airlines v. Cox, 
126 N.Y.S.2d 209, 283 App.Div. 31. 
Corporation held not required to 
produce for examination as adverse 
party before trial employees stationed 
and living outside United States or 
having no connection with subject 
matter of action. 

N.Y.—Goepp v. American Overseas 
Airlines, 72 N.Y.S.2d 862. 

66.10 N.Y.-Gross v. Price, 153 N.Y. 
S.2d 424, 2 A.D.2d 707—U. S. Over¬ 
seas Airlines v. Cox, 126 N.Y.S.2d 
209, 283 App.Div. 31. 

Affidavit of attorney held not con¬ 
clusive 

Affidavit of attorney for corporate 
plaintiff, to effect that there was no 
one now in plaintiff’s employ having 
knowledge of facts on which pre¬ 
trial examination of plaintiff was 
sought, was not conclusive on de¬ 
fendant’s right to pre-trial examina¬ 
tion, and defendant was entitled to 
have facts from plaintiff’s officers and 
employees and was not required to 
accept such statement from plaintiff's 
attorney. 

N.Y.—Algonquin Gas Transmission 
Co. v. Schwartz, 132 N.Y.S.2d 639, 
206 Misc. 437. 

67. Ala.—Corpus Juris Secundum 
quoted in Ex parte City Sales Co., 
88 So.2d 668, 672, 264 Ala. 637. 
mass.—Giannelli v. Metropolitan Life 
Ins, Co., 29 N.E.2d 124, 307 Mass. 
18. 

18 C.J. p 1,084 note 56. 

Report of physician 
• Physician who was not subject to 
any control of his physical acts or 
his mental operations by insurer in 
examining applicant for life policy 
,was npt insurer’s ’’servant” but act¬ 


ed as insurer’s “agent” in receiving 
applicant’s answers to questions in 
application and in transmitting them 
to insurer with his report which in¬ 
surer filed, and insurer was proper¬ 
ly ordered to disclose facts shown 
by report, notwithstanding physi¬ 
cian might have ceased to he in¬ 
surer’s “agent.” 

Mass.—Giannelli v. Metropolitan Life 
Ins. Co., supra. 

Report by former agent 

A corporation may not be required 
to make inquiry of agents who are 
no longer in the employ of the cor¬ 
poration, but, where the inquiry has 
already been made and information 
placed on file with the corporation, 
officer may be required to answer in¬ 
terrogatories. 

Mass.—Giannelli v. Metropolitan Life 
Ins. Co., supra. 

67.50 N.Y.—City of Buffalo v. Han¬ 
na Furnace Corp., 113 N.E.2d 620, 
305 N.Y. 369, opinion conformed to 
122 N.Y.S.2d 535, 282 App.Div. 827. 

Felicio v. City of New York, S3 
N.Y.S.2d 528, 274 App.Div. 930— 

Ippa v. City of New York, 68 N.Y. 
S.2d 28, 271 App.Div. 981—Seide- 
man v. City of New York, 35 N.Y. 
S.2d 433, 264 App.Div. 359. 

Smith v. City of New York, 156 
N.Y.S.2d 167, 3 Misc.2d 602— 

Deutsch v. City of New York, 107 
N.Y,S.2d 293, 200 Misc. 864—Bruz- 
zano v. City of New York, 62 N.Y. 
S.2d 740, 187 Misc. 549—Hammel 

Station Estates v. City of New 
York, 55 N.Y.S.2d 249, 184 Misc. 

859—Mitchell v. City of New York, 
33 N.Y.S.2d 579, 178 Misc. 212, 
affirmed 35 N.Y.S.2d 266, 264 App. 
Div. 753. 

Wolk v. City of New York, 37 N. 
Y.S.2d 352. 

Whether municipal corporation is re¬ 
quired to answer interrogatories see 
infra § 59. 

Particular agents or employees 

(1) A defendant municipal corpora¬ 
tion could be examined before trial 
through a city bureau representative 
having knowledge of facts embraced 
in Items set forth in plaintiffs' notice 
of motion to examine, and books and 
records pertinent to items allowed 
could be produced and used. 

N.Y.—Feuerman v, Daniels, 73 N.Y.S. 
2d 20. 


(2) In action for injuries when 
plaintiff was run over by subway 
train, requiring defendant to produce 
for examination before trial, police 
emergency squad removing plaintiff 
from under train was improper exer¬ 
cise of discretion in absence of 
showing that squad was present at 
time of accident. 

N.Y.—Mahon v. City of New York, 

137 N.Y.S.2d 462, 285 App.Div. 891. 

(3) Policeman must be considered 
as an agent or employee of city for 
purposes of pre-trial examination. 
N.Y.—Blumkin v. City of New York, 

47 N.Y.S.2d 492, 183 Misc. 31. 

(4) Police officers were not 
agents or employees through whom 
municipal corporation could be exam¬ 
ined before trial, although police of¬ 
ficers might, on a proper showing 
of special circumstances, be examined 
as witnesses. 

N.Y.—Gorman v. City of New York, 

S.2d 20. 

(5) In action against city for ac¬ 
cident resulting from defective side¬ 
walk, examination would be allowed 
of sidewalk inspector and not of pa¬ 
trolman, since a police officer is not 
the kind of agent or employee con¬ 
templated by statute providing for 
examination of agents or employees 
of corporation sued. 

N.Y.—Feuerman v. Daniels, 73 N.Y. 

55 N.Y.S.2d 49, 184 Misc. 785. 

(6) In action against municipality 
and police officer for malicious prose¬ 
cution, based on issuance of traffic 
summons, order granting plaintiff’s 
motion to examine municipality by its 
police commissioner was modified so 
as to provide that examination should 
be of person who had been command¬ 
ing officer of unit in police department 
to which defendant police officer had 
been assigned on date In question. 
N.Y.—Held v. City of Now York, 

174 N.Y.S.2d 332, 6 A.D.2d 691. 

Technically former employee 

On motion for examination by de¬ 
fendant in suit by city, city was re¬ 
quired to produce for examination, 
named persons formerly employed by 
board of transportation and present¬ 
ly employed by city transit au¬ 
thority notwithstanding transfer of 
transit facilities from city to au¬ 
thority since such person is a former 
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the distinction between governmental and proprie¬ 
tary functions is not valid in such a case . 67 - 65 A 
municipal corporation to be examined as an adverse 
party may produce officers or employees having 
knowledge of the facts under inquiry , 67 - 60 and the 
choice of witnesses does not rest, in the first in¬ 
stance, with the examining party , 67 - 65 although if 
the party produced has no knowledge, or inade¬ 
quate knowledge, the production of additional wit¬ 
nesses may be directed . 67 - 70 

It has been held that a statute giving authority 
to examine the officers or employees of a corpora¬ 
tion which is a party applies to municipal corpora¬ 
tions 67 - 75 and counties , 67 - 80 but the view has been 
taken that such a statute does not apply to munici¬ 


pal corporations , 68 or to other public corporations . 69 

A statute providing for the examination before 
trial of officers or employees of a municipal corpora¬ 
tion in cases arising out of the ownership, opera¬ 
tion, or maintenance of a public utility by such mu¬ 
nicipal corporation or its transferor or assignor 
must be considered as a remedial statute , 69 - 5 but a 
party claiming the benefit thereof must clearly 
place himself within its provisions , 69 * 10 and if the 
city may not be examined directly under such stat¬ 
ute, its employee may not be examined, even though 
he is a codefendant . 69 * 15 A statute providing for 
the examination before trial of officers or employees 
of a municipal corporation has no application to a 
public benefit corporation . 69 * 20 


employee only in a highly technical 
sense. 

N.Y.—City of New York v. Bogart, 
129 N.Y.S.2d 133, 204 Misc. 1105. 
67.55 N.Y.—Blumkin v. City of New 
York, 47 N.Y.S.2d 492, 183 Misc. 81. 
67.60 N.Y.—Hansen v. City of New 
York, 130 N.Y.S.2d 3, 283 App.Div. 
891. 

Halpern v. Cavanaugh, 143 N.Y.S. 
2d 133, 208 Misc. 131—Deutsch v. 
City of New York, 107 N.Y.S.2d 
293, 200 Misc. 864. 

67.65 N.Y.—Hansen v. City of New 
York, 130 N.Y.S.2d 3, 283 App.Div. 
891. 

Halpern v. Cavanaugh, 143 N.Y. 
S.2d 133, 208 Misc. 131. 

67.70 N.Y.—Hansen v. City of New 
York, 130 N.Y.S.2d 3, 283 App.Div. 
891. 

Halpern v. Cavanaugh, 143 N.Y.S. 
2d 133, 208 Misc. 131. 

67.75 Ala.—City of Prichard v. 
Hawkins, 53 So.2d 378, 255 Ala. 
676. 

67.80 Ala.—Ex parte Elmore County, 
91 So. 876, 207 Ala. 68. 

68. N.Y.—Rucker v. Board of Educa¬ 
tion of City of New York, 31 N.E. 
2d 186, 284 N.Y. 346—Kasitch v. 
City of Albany, 28 N.E.2d 30, 283 
N.Y. 622—Bush Terminal Co. v. 
City of New York, 182 N.E. 158, 
259 N.Y. 509. 

Diamond v. City of New York, 
35 N.Y.S.2d 377, 264 App.Div. 342— 
Warner v. City of Albany, 31 N.Y.S. 
2d 75, 262 App.Div. 677—Waldron v. 
Molloy & Murray Contracting Co., 
22 N.Y.S.2d 865, 260 App.Div. 876 
—Rosen v. Central Hanover Bank 
& Trust Co., 282 N.Y.S. 968, 246 
App.Div. 624—Cooper v. Village of 
Brockport, 282 N.Y.S. 839, 246 App. 
Div. 571. 

Pace v. Brooklyn & Queens 
Transit Corporation, 22 N.Y.S.2d 
842, 175 Misc. 332—Smerling v. 
Brooklyn & Queens Transit Cor¬ 
poration, 22 N.Y.S.2d 152, 175 Misc. 


154—Wodetzky v. Board of Educa¬ 
tion of City of New York, 16 N.Y. 
S.2d 107, 173 Misc. 136—Mack v. 
President and Trustees of School 
Board of Village of Briarcliff 
Manor, 11 N.Y.S.2d 311, 171 Misc. 
165—Boulton v. La Guardia, 1 N. 
Y.S.2d 683, 166 Misc. 293, affirmed 
9 N.Y.S.2d 897, 256 App.Div. 802- 
City of New York v. Velmachos, 
221 N.Y.S. 40, 129 Misc. 177. 

Malshever v. Brooklyn Bus Cor¬ 
poration, 21 N.Y.S.2d 418. 

Contra Hannon v. City of New York, 
234 N.Y.S. 1, 226 App.Div. 757. 

18 C.J. p 1084 notes 67, 68. 

Suit against corporation acquired by 
city 

(1) Although the city acquired 
properties and franchises of transit 
corporation and assumed all of its li¬ 
abilities, and city would pay judg¬ 
ment, if any, recovered in personal 
injury action against corporation, 
action was not an action against city 
but was still an action against cor¬ 
poration, and the rule that there 
can be no examination of a mu¬ 
nicipality before trial was held not 
to apply. 

N.Y.—Pace v. Brooklyn & Queens 
Transit Corporation, 22 N.Y.S.2d 
842, 175 Misc. 332—Smerling v. 
Brooklyn & Queens Transit Cor¬ 
poration, 22 N.Y.S.2d 152, 175 Misc. 
154. 

(2) However, it has also been held 
that this precludes examination. 

N.Y.—Malshever v. Brooklyn Bus 

Corporation, 21 N.Y.S.2d 418. 

69. N.Y.—Sorte v. Home Owners’ 
Loan Corporation, 21 N.Y.S.2d 12, 
259 App.Div. 1053. 

Wodetzky v. Board of Ed¬ 
ucation of City of New York, 16 N. 
Y.S.2d 107, 173 Misc. 136—Smith v. 
Citizens Sav. Bank, 2 N.Y.S.2d 213, 
166 Misc. 843. 

Home Owners’ Loan Corporation 
N.Y.—Sorte v. Home Owners’ Loan 
Corporation, 21 N.Y.S.2d 12, 259 
App.Div. 1053. 


I Goldman v. Home Owners Loan 
[ Corporation, 15 N.Y.S.2d 968, 173 
Misc. 38—Lovero v. Home Owners 
Loan Corporation, 15 N.Y.S.2d 967, 
172 Misc. 754. 

New York City Housing Corpora¬ 
tion 

N.Y.—Smith v. Citizens Sav. Bank, 
2 N.Y.S.2d 213, 166 Misc. 843. 

69.5 N.Y.—Bradley v. Blount, 29 N. 

Y.S.2d 790, 176 Misc. 1034. 

Statute held to have general applica¬ 
tion throughout state 
N.Y.—Bradley v. Blount, supra. 
“Public utility” 

Statute was not enacted solely for 
purpose of permitting examinations 
before trial in connection with city's 
operation of transit system, in ab¬ 
sence of specific limitation. “Public 
utility” embraces utilities as defined 
by public service law when such 
utilities are operated by municipal¬ 
ities, including common carriers, gas, 
electric, and other types of utilities, 
but does not include such types of 
municipal service as removal of 
garbage, and repairing and cleaning 
of streets. 

N.Y.—Olsen v. City of New York, 29 
N.Y.S,2d 426, 177 Misc. 99. 

69.10 N.Y.—Bradley v. Blount, 29 N. 

Y.S.2d 790, 176 Misc. 1034. 

69.15 N.Y.—Olsen v. City of New 
York, 29 N.Y,S.2d 426, 177 Misc. 99. 

69.20 N.Y.—Kennedy v. Fehlhaber 
Pile Co., 31 N.Y.S.2d 376, 263 App. 
Div. 819. 


Reason for rule 

Term “municipal corporation” must 
be construed in accordance with 
legislative definition thereof contain¬ 
ed in law which defines and recog¬ 
nizes a difference between such cor¬ 
poration and a public benefit corpora¬ 
tion. 

N.Y.—Kennedy v. Fehlhaber Pile Co., 
supra. 

Triborough bridge authority, which 
was expressly characterized as a pub¬ 
lic benefit corporation in statute by 
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A statute authorizing the adverse examination of 
i party or his assignor, officer, agent, or employee, 
)r of the person who was such officer, agent, or em- 
iloyee at the time of the occurrence made the sub¬ 
ject of the examination, has been applied to author¬ 
ize the examination of employees of a municipal 
:orporation , 69 * 95 and authorizes examination of one 
who was an officer of a former town at the time of 
the occurrence although subsequently the town was 
consolidated with a city and the action against the 
town was dismissed ; 69 * 30 but a member of the board 
of assessment of a city who had not acted for or on 
behalf of the city in relation to the transaction which 
was the subject of the adverse examination may not 
be examined under the statute . 69 - 35 

Where it is obvious that a party defendant has 
been named solely in his official capacity as com¬ 
missioner of one of the departments of defendant 
city, he may not be examined before trial as an 
adverse party . 69 - 40 

Board of education. A municipal board of educa¬ 
tion, like any corporate defendant charged with 
negligence, may be examined prior to trial through 
those of its agents capable of supplying the 
facts . 69 - 45 Where the statute is construed not to 
authorize an examination before trial of a munici¬ 


pal corporation, however, the immunity has been 
held to extend also to a municipal corporation and 
employees thereof 70 even though it is not a munici¬ 
pal corporation in the same sense as that term is 
applied to a city , 70 - 5 since it is nevertheless a pub¬ 
lic corporation, as distinguished from a private cor¬ 
poration , 70 - 10 and even though the cause of action 
arose out of alleged negligence in the proprietary 
activities of the board ; 70 * 15 but it has been held that 
an employee may be examined where he is also a 
codefendant 71 

Quasi-judicial officers. Statutory provisions au¬ 
thorizing pre-trial examination of one or more of 
the officers, agents, or employees of a public cor¬ 
poration which is a party to the action should not 
be expanded to include an intent to authorize pre¬ 
trial examination of quasi-judicial officers, such as 
the board of assessors in valuing and assessing prop¬ 
erty, as to the mental processes and formula used 
in arriving at their final determination as to the tax¬ 
able value of a parcel of real property . 71 - 6 

Examination as witness. A municipal corporation 
which is not a party to the action may be examined 
as a witness by its officers in a proper case under a 
statute providing that the testimony of any person 


which it was created could not be 
examined before trial under statute 
relating to municipal corporations. 
N.Y.—Kennedy v. Fehlhaber Pile Co., 
supra, 

69.25 Wis. —City of Milwaukee v. 
Schomberg, 63 N.W.2d 50, 266 Wis. 
174. 

Secretary- of hoard of land commis¬ 
sioners 

City employee whose official duties 
were those of executive secretary of 
hoard of public land commissioners, 
in condemnation action commenced by 
city against movants, was held to 
have acted for or on behalf of city 
and to be a person subject to adverse 
examination under statute. 

N.Y.—City of Milwaukee v. Schom- 
berg, supra. 

69.30 Wis.—Toman v. Town of Lake, 
67 N.W.2d 356, 268 Wis. 239. 

69.35 Wis.—A. Gettelman Brewing 
Co. v. City of Milwaukee, 13 N.W. 
2d 541, 245 Wis. 9. 

Deposition taken on examination held 
inadmissible in evidence 
Wis.—A. G-ettelman Brewing Co. v. 
City of Milwaukee, supra. 

69.40 N.Y.—'Halpern v. Cavanaugh, 
143 N.Y.S.2d 133, 208 Misc. 181. 

69.45 N.Y.—Tatar v. City of New 
York, 160 N.Y.S,2d 901. 


Agents who may he examined 

(1) Where no lack of knowledge as 
to property management was claimed 
for school principal, mere fact that 
he was a busy person did not free 
city from its duty to produce him 
for examination in an action against 
city for injuries sustained on school 
property. 

N.Y.—Tatar v. City of New York, su¬ 
pra. 

(2) If principal of a municipal pub¬ 
lic school had no knowledge or pos¬ 
sessed inadequate knowledge as to 
facts involved in an action against 
school, court might, on proper appli¬ 
cation, designate an examination of 

j an agent who did possess knowledge 
of such facts. 

N.Y.—Tatar v. City of New York, su¬ 
pra. 

70. N.Y.—Rucker v. Board of Educa¬ 
tion of City of New York, 31 N.E. 
2d 186, 284 N.Y. 346. 

DeBenedtttis v. Board of Ed. of 
City of New York, 53 N.Y.S.2d 701, 
183 Misc. 700—Wodetzky v. Board 
of Education of City of New York, 
16 N.Y.S.2d 107, 173 Misc. 136- 
Mack V. President and Trustees of 
School Board of Village of Briar- 
cliff Manor, 11 N.Y.S.2d 311, 171 
Misc. 165. 

Contra Braun v. Board of Education 
of the City of New York, 288 N.Y. 
S. 1067, 248 App.Dlv. 586—Me- 
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Cutcheon v. Board of Education of 
White Plains, 272 N.Y.S. 859, 242 
App.Div. 659. 

70.5 N.Y.—Rucker v. Board of Edu¬ 
cation of City of Now York, 31 N.E. 
2d 186, 284 N.Y. 34G. 

70.10 N.Y.—Rucker v. Board of Edu¬ 
cation of City of New York, supra. 

70.15 N.Y.—Rucker v. Board of Ed¬ 
ucation of City of New York, su¬ 
pra. 

71. N.Y.—Bruno v. Board of Educa¬ 
tion of City of Buffalo, 10 N.Y.S. 
2d 909, 256 App.Div, 1052, followed 
in 10 N.Y.S.2d 910, 256 App.Div. 
1053, Wachowiuk v. Hoard of Ed¬ 
ucation of City of Buffalo, 10 N. 
Y.S.2d 910, 256 App.Div. 1 053 and 
10 N.Y.S.2U 911, 256 App.Div. 1053, 
Examination of employee as indi¬ 
vidual 

In negligence action against board 
of education and employee of board, 
plaintiff would not bo deprived of 
privilege of examining employee be¬ 
fore trial under statute relating to 
depositions merely because of the 
chance that a case might thereby be 
made out against the hoard. 

N.Y.—Bruno v. Board of Education 
of City of Buffalo, supra. 

71.5 N.Y.—Bell Aircraft Corp. v. 
Board of Assessors of the City of 
Buffalo, 126 N.Y.S.2d 64, 204 Misc. 
951. 
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may be taken as a witness under special circum¬ 
stances . 71 - 10 

§ 29(3). - The State and Its Officers or 

Employees 

In the absence of statutes so providing, the state, or 
an agency of the state, when a party to an action, may 
not be required, through its officers and agents, to submit 
to an examination before trial. 

In the absence of statutes so providing, the state, 
when a plaintiff, may not be required, through its 
officers and agents, to submit to an examination be¬ 
fore trial on request of defendant , 71 - 50 and a similar 
rule applies where the action is brought by an 
agency of the state . 71 - 55 When authorized by ex¬ 
press provisions of statutes or rules of practice, of¬ 
ficers or employees of the state may be subject to 
examination before trial in an action against the 
state , 72 but in the absence of such provisions such 
examination is not permitted . 73 The incidental in¬ 
convenience to public officials and employees cannot 
justify the blanket denial of pre-trial examination of 
such persons, but any question of undue impression 
or annoyance may be dealt with as it may arise in in¬ 
dividual cases . 73 - 5 

Examination as witness . Where a statute author¬ 
izes the examination under special circumstances of 
any person not a party to the action, an officer or 
agent of the state or of a state agency may be ex¬ 
amined before trial under the conditions specified 
in the statute in an action in which neither the state, 


state agency, nor such officer or agent is a party . 73 - 10 

§ 29(4). - Partnerships and Unincorpo¬ 

rated Associations 

Under some statutes a partnership, when an adverse 
party, may be examined before trial through its part¬ 
ners and employees; and an unincorporated association 
may be examined through its officers, directors, agents, 
or employees. 

A partnership, when an adverse party, may be ex¬ 
amined before trial 73 - 50 through its partners 73 - 62 or, 
where the statute or rule so provides, through its 
employees or agents having sufficient knowledge of 
the subject matter to testify adequately . 73 - 54 In the 
absence of express provision to that effect, a part¬ 
nership may not be examined as an adverse party 
through its employee , 73 - 66 and such an employee 
may be examined as a witness only . 73 - 68 

An unincorporated association which is a party 
to an action may be examined before trial as an 
adverse party through its officers, directors, agents, 
or employees whose testimony is material and neces¬ 
sary, where the statutes or rule so provide , 73 * 60 
and the court may properly refuse to substitute a 
new officer until his predecessor submits to an ex¬ 
amination as directed . 73 - 62 

§ 30(1). Grounds and Purposes of Examina¬ 
tion 

Examinations prior to trial are generally for the pur¬ 
pose of obtaining evidence to be used at the trial, and 


71.10 N.Y.—A. G. Concrete Breakers, 
Inc. v. State, 163 N.Y.S.2d 563, 4 
A.D.2d 739. 

71.50 N.Y.—People ex rel. Port Pe¬ 
troleum Corp. v. Atlantic Coast 
Terminals, Inc., 153 N.Y.S.2d 913, 2 
A.D.2d 153. 

71.55 N.Y.—Commissioners of State 
Ins. Fund v. Lapidus, 50 N.Y.S.2d 
589, 182 Misc. 368. 

State Insurance fond is an agency 
of state, not a public corporation, so 
that commissioners thereof cannot be 
examined before trial of action 
brought by them in supreme court, in 
absence of permission by legislature 
for such examination, although such 
power has been given, with certain 
restrictions, to claimants in court of 
claims. 

N.Y.—Commissioners of State Ins. 
Fund v. Lapidus, supra. 

72. N.Y.—Dunbar & Sullivan Dredg¬ 
ing Co. v. State, 21 N.Y.S. 2d 937, 
174 Misc. 743—Buchalter v. State, 
15 N.Y.S.2d 244, 172 Misc. 420. 
Manzi v. State, 23 N.Y.S.2d 21. 
Whether state is required to answer 
interrogatories see infra § 59. 


| 73. N.Y.—Friedman v. State, 294 N. 
Y.S. 460, 250 App.Div. 809. 

Friedman v. State, 299 N.Y.S. 
127, 164 Misc. 400—Fleming v. 

State, 294 N.Y.S. 576, 162 Misc. 340 
—Langdon v. State, 290 N.Y.S. 948, 
160 Misc. 946. 

73.5 N.Y.—City of Buffalo v. Hanna 
Furnace Corp., 113 N.E.2d 520, 305 
N.Y. 369, conformed to 122 N.Y.S. 
2d 535, 282 App.Div. 827. 

Easley v. State, 169 N.Y.S.2d 354, 
10 Misc.2d 370. 

73.10 N.Y.—City of Buffalo v. Han¬ 
na Furnace Corp., 113 N.E.2d 520, 
305 N.Y. 369, conformed to 122 N. 
Y.S.2d 535, 382 App.Div. 827. 

73.50 N.Y.—Schaefer-Hauser Corp. 
v. Century Chemical Co., 02 N.Y. 
S.2d 205, 196 Misc. 474. 

73.52 N.Y.—Schaefer-Hauser Corp. 

v. Century Chemical Co., supra. 
Members of copartnership 

(1) Plaintiff may examine mem¬ 
bers of defendant copartnership. 

N.Y.—McGowan v. Eastman, 2 N.E.2d 

G25, 271 N.Y. 195. 

(2) Examination may be limited to 
examination of a single partner to be 
selected by partnership. 
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N.Y.—Schacht Steel Const., Inc. v. 
Brecher, 157 N.Y.S.2d 272, 2 A.D.2d 
967. 

73.54 N.Y.—Schaefer-Hauser Corp. 
v. Century Chemical Co., 92 N.Y.S. 
2d 205, 196 Misc. 474. 

73.56 N.Y.—Rothstein v. De Simone, 
45 N.Y.S.2d 294, 267 App.Div. 771. 

Conklin v. Mezzano, 46 N.Y.S.2d 
281. # 

Under statute relating to unincorpo¬ 
rated association 

An examination of an employee of 
a partnership cannot be had under a 
statute permitting the examination 
of employees of an unincorporated 
association where the partnership 
does not have the necessary officers 
to be deemed an association, 

N.Y.—Roberts v. Hayden, 209 N.Y.S. 

598, 213 App.Div. 1. 

73.58 N.Y.—Rothstein v. De Simone, 
45 N.Y.S.2d 294, 267 App.Div. 771. 

73.60 N.Y.—Vicherek v. Papanek, 
120 N.Y.S.2d 197, 281 App.Div. 498, 
appeal denied 121 N,Y,S.2d 271, 
281 App.Div. 1020, motion denied 
114 N.E.2d 478, 305 N.Y. 927. 

73.62 N.Y.—Vicherek v. Papanek, 
supra. 
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re permitted in order to obtain information which is 
ecessary and material to the maintenance or defense 
f an action. 

Examinations prior to trial may be for more than 
ne purpose , 73 * 70 but mainly they are for the pur- 
ose of obtaining evidence 73 - 76 which may be used 
t the trial , 73 - 80 and also to secure information with 
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respect to the existence of evidence which may be 
used at the trial . 73 * 85 Like the trial itself, an ex¬ 
amination prior to trial is to get out the facts . 73 * 90 

Generally, an examination will be granted where 
its purpose is to obtain information which is known 
to the adverse party and which is material and 
necessary to the maintenance 74 or which is material 


3.70 Ky.—Maddox v. Grauman, 265 
S.W.2d 939. 

llimination of element of surprise at 
trial as purpose of examination 
prior to trial see supra § 21. 
fwo m ain, purposes 
Interrogatory device is designed to 
erve two main purposes: First, to 
Larrow and clarify the basic issues 
►etween the parties; second, to per- 
nit ascertainment of facts relative to 
hose issues. Such purposes are 
squally important in order to clear 
.he way for the parties to obtain the 
fullest possible knowledge of the 
ssues and facts before trial. 

Del.—Pfeifer v. Johnson Motor Lines, 
Inc., 89 A.2d 154, 8 Terry 191. 
rhreefold purpose 
Fact that there is a threefold pur- 
Dose in taking a deposition prior to 
;rial, as to aid in further pleading, to 
*.id in preparing for trial, and to use 
at the trial, does not detract from the 
right to take the deposition. 

Okl.—State ex rel. Westerheide v. 

Shilling, 123 P.2d 674, 190 Okl. 305. 
Limitation on. purpose of discovery 
“It is our view that the rule [of 
civil procedure relating to scope of 
discovery! is applicable only to those 
matters admissible in evidence or 
calculated reasonably to lead to the 
discovery of admissible evidence. 1 ’ 
Fla.—Brooks v. Owens, 97 So.2d 693, 
699. 

Examination to prevent violence 
In a suit by members of a union 
against officers of union, wherein it 
was contended that any member 
could inspect books and papers of 
anion without recourse to discovery 
procedure, it was held that since 
members of union who tried to 
examine books and papers might be 
subject to physical violence should 
Lhey attempt such examination, this 
aeing alleged as having happened in 
;he past, court would order books 
ind papers deposited with clerk of 
court to be examined there free from 
possibility of violence. 

NT.Y.—Dusing v. Nuzzo, 26 N.Y.S.2d 
345, motion denied 27 N.Y.S.2d 382, 
262 App.Div. 781. 

To assure fair trial 
Court has power to require party 
;o disclose particulars of his claim 
cr proof before trial in order to as¬ 
sure a fair trial. 

NT.Y.—Mutual Life Ins. Co. of N, Y. v. 
Tailored Woman, 93 N.Y.S.2d 241, 
276 App.Div. 144. 


73.75 Ala.—Ex parte Driver, 50 So. 

2d 413, 255 Ala. 118. 

Ky.—Maddox v. Grauman, 265 S.W.2d 
939. 

N.Y.—Ehnes v. Krinsky, 97 N.Y.S.2d 
474, 198 Misc. 251. 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239. 

Pa.—Cohen v. Delaware, Lackawanna 
& Western R. Co., 7 Pa.Dxst. & 
Co.2d 235, 57 Lack.Jur. 61. 
Landmark case 

N.Y.—Marie Dorros, Inc., v. Dorros 
Bros., 80 N.Y.S.2d 25, 274 App.Div. 
11 . 

In Connecticut 

Although 1955 amendments of dis¬ 
closure rules were intended to expand 
discovery procedure, new provisions 
were not intended to be as broad as 
federal rules on subject, and were 
not intended to enable a party to 
search for evidence in same manner 
as is permitted under federal rules. 
Conn.—Prizio v. Penachio, 115 A.2d 
340, 19 Conn.Sup. 381. 

73.80 Ky.—Maddox v. Grauman, 265 
S.W.2d 939. 

Division of judicial opinion 

“It is deplorable that so much 
division of judicial opinion exists 
concerning the right of one defendant 
to examine a co-defendant where 
neither asserts affirmative claims 
of relief against the other. It might 
be helpful to have a further codifica¬ 
tion of rules respecting these exam¬ 
inations by the rule-making body. 
However, in this court's opinion, an 
examination before trial should not 
be permitted where the use of the 
deposition will be unavailable to the 
moving party." 

N.Y.—Schimmel v. Spigal, 157 N.Y.S. 

2d 404, 405, 4 Misc.2d 406. 
Examination of defendant by code¬ 
fendant generally see supra § 27. 

Purpose uot to produce evidence for 
record, 

Rule providing that interrogatories 
may be used to impeach testimony of 
interrogated party or as admissions 
by him does not purport to define pur¬ 
pose of interrogatories but it il¬ 
lustrates that purpose is not to pro¬ 
duce evidence for record but to pre¬ 
pare for trial. 

Iowa.—Myers v. Stratmann, 65 N.W. 
2d 356, 245 Iowa 1060. 

73.85 Ky.—Maddox v. Grauman, 265 
S.W.2d 9*39. 


Accumulation of evidence 

“On discovery, questions may be 
asked relating in any way to the case 
at hand, including those matters 
which point the way for the ac¬ 
cumulation of evidence to rebut a 
claim." 

Utah.—Securities Credit Corp. v. Wil¬ 
ley, 265 P.2d 422, 423, 1 Utah 2d 
254. 

73.90 N.Y.—Ehnes v. Krinsky, 97 N. 
Y.S.2d 474, 198 Misc. 251. 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239. 

Landmark case 

N.Y.—Marie Dorros, Inc., v. Dorros 
Bros., 80 N.Y.S.2d 25, 274 App.Div. 
11 . 

74. Fla.—Kilgore v. Bird, 8 So. 2d 
665, 150 Fla. 702. 

Iowa.—Nehring v. Smith, 49 N.W. 2d 
831, 243 Iowa 225. 

La.—Succession of McGuire, 92 So. 
40, 151 La. 514. 

Mass.—Beauregarde v. Capitol 

Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

N.Y.—Parker v. Culler Furniture Co., 
103 N.Y.S.2d 710, 278 App.Div. 135, 
reargument and appeal denied 104 
N.Y.S.2d 798, 278 App.Div. 808— 
MacArthur Concrete Pile Corp. v. 
Kew Queens Corp., 95 N.Y.S.2d 392, 
276 App.Div. 1015—Freeman v. Wil¬ 
liams, 82 N.Y.S.2d 737, 274 App.Div. 
893—Tannenbaum v. Carvel, G5 N. 
Y.S.2d 56, 271 App.Div. 790—Rollins 
v. Carib Syndicate, Limited, 15 
N.Y.S.2d 974, 258 App.Div. 816— 
Uterhart v. National Bank of Far 
Rockaway, 7 N.Y.S.2d 509, 255 App T 
Div. 860—Foster v. Yorkshire Ins. 
Co., 7 N.Y.S.2d 79, 255 App.Div. 829 
—In re Wagenheim’s Will, 3 N.Y.S. 
2d 180, 254 App.Div. 614—Breault 
v. Embossing Co., 1 N.Y.S.2d 595, 
253 App.Div. 175—New York Tele¬ 
phone Co. v. City of New York, 
290 N.Y.S. 563, 248 App.Div. 474— 
Lunt v. 240 Goodman St. South, 
Inc., 247 N.Y.S. 538, 232 App.Div. 
717—Russell v. Pace, 271 N.Y.S. 
251, 241 App.Div. 833—Buhl v. Col¬ 
lins, 230 N.Y.S. 806, 224 App.Div. 
751—Roberts v. Hayden, 209 N.Y.S. 
598, 213 App.Div. 1—Victor G. 

Bloede Co. v. J. P. Devine Co., 206 
N.Y.S. 739, 211 App.Div. 180—Bon- 
coe v. McDonnell, 206 N.Y.S. 372, 
210 App.Div. 859—Sehepps v. 
Konski, 196 N.Y.S. 299, 203 App. 
Div. 60—Behl v. Groonbaum, 171 
N.Y.S. 129, 183 App.Div, 238. 
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and necessary to the defense 75 of an action, or to 
enable plaintiff to avoid an affirmative defense . 76 
In some jurisdictions a pretrial examination to 


discover facts solely for the purpose of evaluat¬ 
ing a case to determine whether settlement rather 
than trial would be advisable is not permit- 


Casolaro v. Blau, 158 N.Y.S.2d 
589, 4 Misc.2d 206—Sandler v. Hem¬ 
lock Estates, 106 N.Y.S.2d 315, 201 
Misc. 429—Sundell Co. v. Pioneer 
Bldg.-Loan & Sav. Ass’n of Troy, 99 
N.Y.S. 2d 263, 197 Misc. 580—Hinton 
v. Long Island R. Co., 87 N.Y.S.2d 
14, 194 Misc. 415—Simons v. 
Simons, 49 N.Y.S.2d 929, 182 Misc. 
860—Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906—In re Geller’s 
Estate, 4 N.Y.S.2d 467, 167 Misc. 
578—Litwin v. Allen, 4 N.Y.S.2d 
55, 168 Misc. 205—American Seal- 
Kap Corporation v. Smith Lee Co., 
277 N.Y.S. 549, 154 Misc. 176, af¬ 
firmed 24S App.Div. 617, 289 N.Y.S. 
756—Wallach v. Joseph Gerson Cor¬ 
poration, 239 N.Y.S. 333, 136 Misc. 
146—Palmer v. Hampton, 220 N.Y. 
S. 768, 129 Misc. 417—Samols v. 
Mayer, 199 N.Y.S. 754, 120 Misc. 
616. 

Bridgman v. American Book Co., 
173 N.Y.S.2d 502—Feldman v. Mil¬ 
ler, 106 N.Y.S.2d 684—Zamax Mfg. 
Co. v. Grossman, 102 N.Y.S.2d 833— 
McKeever v. Teachers’ Retirement 
Bd. of City of New York, 99 N.Y.S. 
2d 884—Ehrlich v. Drake Const. 
Corp., 92 N.Y.S.2d 711—Walsh v. 
Winchell, 88 N.Y.S.2d 22—Schatzkin 
v. State Laundry Co., 63 N.Y.S.2d 
446—Fritsch v. Central Trust Co., 
29 N.Y.S.2d 406, modified on other 
grounds 30 N.Y.S.2d 934, 262 App. 
Div. 551—Slattery v. Parsons, 17 N. 
Y.S.2d 6—Von Herrlich v. Sydow, 
171 N.Y.S. 374. 

Okl.—State ex rel. Westerheide v. 

Shilling, 123 P.2d 674, 190 Okl. 305. 
Pa.—Yoffee v. Pennsylvania Power & 
Light Co., 86 Pa.Dist. & Co. 276, 65 
Dauph.Co. 233. 

S.C.—Mahaffey v. Southern Ry. Co., 
178 S.E. 838, 175 S.C. 198. 

Tex.—Samuels v. Finkelstein, Civ. 
App., 25 S.W.2d 923, error dis¬ 
missed. 

18 C.J. p 1086 note 97. 

Actual delivery of property required 
to interrogate 

Statute providing that verbal sale 
of immovables shall be good against 
vendor who confesses it when inter¬ 
rogated on oath, provided actual de¬ 
livery has been of property, condi¬ 
tions right to propound interroga¬ 
tories on actual delivery of alleged 
immovable property alleged to have 
been sold. 

La.—Johnson v. Sandlfer, App., 56 So. 
2d 762. 

Bouor 

A donor may by propounding in¬ 
terrogatories on facts and articles 
show that the transfer was intended 
to be and in fact was a mere do¬ 
nation, and on such proof may de¬ 


mand annulment of the transaction 
because not made by notarial act, as 
the true nature of a transaction can 
always be shown by probing the 
conscience of the adversary by 
means of interrogatories on facts 
and articles. 

La.—Succession of McGuire, 92 So. 
40, 151 La. 514. 

Failure to reply to counterclaim 
Failure of plaintiff to reply to a 
counterclaim does not bar his right 
to examine defendant. 

N.Y.—Burgess v. Stevens, 266 N.Y.S. 

79, 148 Misc. 450. 

Vendor 

A vendor may by interrogatories 
on facts and articles propounded to 
the purchaser show that the con¬ 
sideration has not been paid as act 
of sale states. 

La.—Hood v. Hood, 128 So. 546, 14 La. 
App. 424. 

75. Fla.—Kilgore v. Bird, 8 So.2d 
665, 150 Fla. 702. 

Ky.—Tiller v. Cincinnati Discount 
Co., 110 S.W.2d 420, 270 Ky. 685. 
Mass.—Beauregarde v. Capitol 

Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

Mich.—Nestle v. Fleming, 247 N.W. 
709, 262 Mich. 417. 

N.Y.—Vicherek v. Papanek, 120 N.Y. 
S.2d 197, 281 App.Div. 498, appeal 
denied 121 N.Y.S.2d 271, 281 App. 
Div. 1020, motion denied 114 N.E. 
2d 478, 3 05 N.Y. 927—In re Ryder’s 
Estate, 91 N.Y.S.2d 227, 275 App. 
Div. 994—Foulke v. Craftmen’s 
Guild, 16 N.Y.S.2d 379, 258 App. 
Div. 908—Edelbrau Brewery v. Dry- 
brough, 12 N.Y.S.2d 40, 257 App.Div. 
842—Brcault v. Embossing Co., 1 
N.Y.S.2d 595, 253 App.Div. 175— 
310 Riverside Boulevard Corpora¬ 
tion v. Weiss, 280 N.Y.S. 385, 245 
App.Div. 738. 

Sandler v. Hemlock Estates, 106 
N.Y.S.2d 315, 201 Misc. 429—Sun¬ 
dell Co. v. Pioneer Bldg.-Loan & 
Sav. Ass’n of Troy, 99 N.Y.S.2d 263, 
197 Misc. 580—Hinton v. Long Is¬ 
land R. Co., 87 N.Y.S.2d 14, 194 
Misc. 415—Simons v. Simons, 49 N. I 
Y.S.2d 929, 182 Misc. 860—Tremb- | 
lay v. Lyon, 29 N,Y.S.2d 336, 176 
Misc. 906—Balsam v. Finkelstein, 
299 N.Y.S. 649, 164 Misc. 873. 

Zinsser v. Slaughter, 81 N.Y.S.2d 
824—Slaitery v. Parsons, 17 N.Y.S. 
2d 6—Hood v. Hood, 6 N.Y.S.2d 
1004—Blair v. Wagner, 170 N.Y.S. 
547. 

Pa.—Yoffee v. Pennsylvania Power & 
Light Co., 86 Pa.Dist. & Co. 276, 65 
Dauph.Co. 233. 

18 C.J. p 1086 note 98. 

Defense insufficient in law 
An examination prior to trial as to { 

77 


a defense which is insufficient in law 
will be denied. 

N.Y.—In re Storch’s Estate, 53 N.Y. 
S.2d 409. 

Stricken defense 

Defendant’s motion to examine 
plaintiff with respect to affirmative 
defenses must be denied, where such 
defenses were stricken on plaintiff’s 
cross motion as insufficient in law. 
N.Y.—;Brunei v. Brunei, 64 N.Y.S.2d 
295. 

Examination by defendant of code¬ 
fendant 

Defendant is entitled to pretrial 
examination of codefendant as to 
matters material and necessary to 
his own defense in action. 

N.Y.—!Frost v. Walsh, 91 N.Y.S. 2d 
746, 275 App.Div. 1017. 

78. N.Y.—Gramatan Nat. Bank & 
Trust Co. of Bronxville v. Saga¬ 
more Apartments, 271 N.Y.S. 201, 
241 App.Div. 840—Palmison v. 
First Nat. Bank & Trust Co. of 
Tuckahoe, N. Y., 253 N.Y.S. 896, 
234 App.Div. 797—Lunt v. 240 
Goodman St. South, Inc., 247 N.Y. 
S. 538, 232 App.Div. 717. 

Balsam v. Finkelstein, 299 N.Y.S. 
649, 164 Misc. 873—Rubin v. Mary¬ 
land Casualty Co., 268 N.Y.S. 528, 
150 Misc. 224. 

Fritsch v. Central Trust Co., 29 
N.Y.S. 2d 406, modified on other 
grounds 30 N.Y.S.2d 934, 262 App. 
Div. 551. 

18 C.J. p 1086 note 99, p 1104 note 

12 . 

Inconsistent affirmative defense 

Where plaintiff in reply, instead of 
amending complaint, set up an af¬ 
firmative defense which was incon¬ 
sistent with the complaint, plaintiff 
was not entitled to examine defendant 
prior to trial on matters concerning 
affirmative defense. 

N.Y.—Rosen v. Rosen, 45 N.Y.S.2d 
216, 267 App.Div. 770. 

Matter in avoidance of defense 

(1) Where plaintiff in avoidance 
of a defense sets up new or distinct 
matter, it is competent for him to 
seek from defendant a disclosure in 
support of such new issue. 

Mass.—Todd v. Bishop, 136 Mass. 386 
—Wilson v. Webber, 2 Gray, 558. 

(2) Where one of the alleged caus¬ 
es of action was for the purchase 
price of merchandise and defendant 
set up as a partial defense the stat¬ 
ute of limitations as to part of that 
cause of action, plaintiff was held 
entitled to an examination before tri¬ 
al as to matter in avoidance of that 
defense. 

N.Y.—Rosenthal v. Gordon, 201 N.Y. 
S. 682. 
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76.5 while elsewhere pretrial examination for 
h purpose is not improper. 76 - 10 

Jnder statutes or rules of procedure providing for 
trial examinations, such examinations may be 
i only if necessary, or if pertinent to the issues 
de in the pleadings, and, as used in this connec- 
n, the word “necessary” is not to be given a nar- 
v meaning , 76 - 15 and does not mean indispensable 
absolutely necessary but it is used in the sense 
needful . 77 Similarly, since no ambiguity or ob- 
irity exists in the words “pertinent to the issue 
ide in the pleadings,” there is no occasion to resort 
rules of statutory interpretation in order to de- 
•mine what such words mean , 77 - 5 and, as used in 
is connection, “pertinent” means belonging or re¬ 


lated to the subject or matter in hand; applicable, 
relevant . 77 - 10 

Reducing disputed points; facilitating trial . A 
recognized purpose of pretrial examination is to re¬ 
duce and narrow the disputed points in a case 77 - 15 
and to narrow the issues by eliminating matters 
about which there is no real controversy . 77 - 20 Thus, 
it is a useful procedure in facilitating preparation 
for the trial , 77 - 25 and in expediting the trial , 77 - 30 
and, accordingly, examination prior to trial will gen¬ 
erally be granted where it will greatly facilitate the 
trial . 78 An examination to procure testimony which 
is immaterial or unnecessary to enable a party to 
plead or to prepare for trial is properly refused . 70 


.5 Fla.—Brooks v. Owens, 97 So. 
2d 693. 

inn.—Jeppesen v. Swanson, 68 N.W. 
2d 649, 243 Minn. 547. 
lamination to ascertain insurance 
coverage see infra § 32(2) 1). 

i. 10 Ill.—People ex rel. Terry v. 
Fisher, 145 N.E.2d 588, 12 I11.2d 
240. 

5.15 Iowa.—Nehring v. Smith, 49 N. 
W.2d 831, 243 Iowa 225. 

-ole not strictly construed 
Since the preliminary determina- 
on of what is or is not necessary 
} the proof of a prima facie claim 
? defense is at best an educated 
uess in legal definition and the 
oundaries are not clear, a rule of 
rocedure limiting scope of discovery 
nd inspection will not be construed 
trictly in determining whether the 
lformation sought is necessary to 
repare pleadings or to prove a prima 
acie claim or defense. 

‘a.—Regency Clothes, Inc. v. Pro¬ 
gressive Clothes, Inc., 78 Pa.Dist. & 
Co. 450. 

leaning broadened by subsequent 
language 

In a rule of procedure authorizing 
fferrogatories if necessary to enable 
iterrogating party adequately to 
repare for trial, word “adequately” 
muld broaden meaning of “neces- 
ary.” 

owa.—Myers v. Stratmann, 65 N.W. 
2d 356, 245 Iowa 1060—Nehring v. 
Smith, 49 N.W.2d 831, 243 Iowa 
225. 

7. Iowa.— Corpus Juris Seoundum 
quoted in Nehring v. Smith, 49 N. 
W.2d 831, 833, 243 Iowa 225. 
r.Y.—Terry v. Ross Heater <& Mfg. 
Co., 167 N.Y.S. 747, 180 App.Div. 
714. 

Andrews v. State, 172 N.Y.S.2d 
703, 10 Misc.2d 501—Dunbar & Sul¬ 
livan Dredging Co. v. State, 21 N. 
Y.S.2d 937, 174 Misc. 743—Parsons 
v. Moss, 13 N.Y.S.2d 865, 171 Misc. 
$28. 


Necessary to prove prima facie claim 
or defense 

In a rule requiring discovery to be 
necessary to prepare the pleadings or 
prove a prima facie claim or defense, 
the expression of the “prima facie 
claim or defense” limitation does not 
constitute an exclusion of facts 
which may also be necessary to, or 
part of, the opponent's case. 

Pa.—Purcell v. Ashland Shamokin 
Auto Bus Co., 83 Pa.Dist. & Co. 
22, 24 Northumb.Leg.J. 267, 16 Som. 
Leg.J. 186. 

77.5 Ohio.—Sloan v. S. S. Kresge 
Co., Com.Pl., 97 N.E.2d 238. 

77.10 Ohio.—Sloan v. S. S. Kresge 
Co., supra. 

Not restricted to pleading on paper 
In statutory provision that party 
may annex to his pleadings inter¬ 
rogatories “pertinent to issue” made 
in the pleadings, quoted words do not 
restrict scope of interrogatories to 
such as will enable plaintiff properly 
to plead his case on paper before 
trial. 

Ohio.—Leeper v. Nimer, Com.Pl., 94 
N.E.2d 286. 

Pertinent to pleading to which at¬ 
tached 

Right to annex interrogatories does 
not extend to where the information 
sought is necessarily not pertinent to 
the pleading to which the questions 
are attached. 

Ohio.—Smith v. Cory Rubber Co., 
Com.Pl., 69 N.E.2d 777. 

77.15 Del.—Blaustein v. Standard 
Oil Co., 70 A.2d 716, 6 Terry 198. 

77.20 Ky.—Maddox v. Grauman, 265 
S.W.2d 939. 

Matters formally denied but not ac¬ 
tually disputed 

Interrogatories may be used to ob¬ 
tain details of matters alleged only 
in generalities and to narrow issues 
as to matters formally denied in 
pleadings, but not actually disputed. 
Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 

78 


77.25 Iowa.—Stiefel v. Wandro, 68 
N.W.2d 53, 245 Iowa. 1060. 

Mich.—Hallett v. Michigan Consol. 
Gas Co., 299 N.W. 723, 298 Mich. 
582. 

N\Y.—Exact Mfg. Co. v. Rojay 
Blouses, Inc., 155 N.Y.S.2d 239. 

Pa.—Klein v. Commonwealth, 104 
Pittsb.Leg.J. 471. 

Landmark case 

N.Y.—Marie Dorros, Inc., v. Dorros 
Bros., SO N.Y,S.2d 25, 274 App.Div. 
11 . 

77.30 Fla.—Kilgore v. Bird, 8 So.2d 
665, 150 Fla. 702. 

N.Y.—Marie Dorros, Inc., v. Dorros 
Bros., 80 N.Y.S.2d 25, 274 App.Div. 
11 . 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239. 

78. Iowa.—Corpus Juris Secundum 
quoted in Nehring v. Smith, 49 N. 
W.2d 831, 243 Iowa 225. 

N.Y.—Hittleman Goldenrod Brewery 
v. Ackley, 283 N.Y.S. 2(50, 24(5 App. 
Div. 62S—National Bank of Ridge¬ 
wood in New York v. American 
Surety Co. of New York, 264 N.Y.S. 
421, 239 App.Div. 853. 

79. Mich.—Nestle v. Fleming, 247 N. 
W. 709, 262 Mich. 417. 

N.Y.—Drake v. Herrman, 185 N.E. 
685, 261 N.Y. 414. 

Riechiuti v. Linter, 23 N.Y.S.2d 
359, 200 App.Div. 973—Meyer v. 
Doyic, 8 N.Y.S.2d 795, 255 App.Div. 
930—Ten Eyck v. Hcgeman Farms 
Corporation, 292 N.Y.S. 628, 249 

App.Div. 891—Hofmann v. Hof¬ 
mann, 196 N.Y.S. 421, 203 App.Div. 
115. 

In re Garrity’s Estate, 5 N.Y.S. 
2d 168, 167 Misc. 947, affirmed 7 
N.Y.S.2d 670, 255 App.Div. 772— 
Hodgson v. News Syndicate Co., 1 
N.Y.S.2d 946, 165 Misc. 882, affirm¬ 
ed 1 N.Y.S.2d 947, 253 APP.IHv. 
808—In re Montgomery’s Will, 275 
N.Y.S. 145, 153 Misc. 419. 

Walsh v. WJnchull, 88 N.Y.S.2d 
22—Byrnes v. S. S. Stafford, Inc., 
71 N.Y.S.2d 584—In re Campbell's 
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Existence of cause of action or defense. In ac¬ 
cordance with the rule that the existence of a cause 
of action is necessary to discovery, as discussed 
supra § 20, examination will not be permitted for 
the purpose of ascertaining whether applicant has a 
cause of action or defense, 80 or which of several 
causes of action he has. 81 

Proof of ozvn case . Subject to certain excep¬ 
tions, 81 * 5 as where there is a fiduciary relationship 
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between the parties, 82 where the facts are peculiarly 
within the knowledge of the adverse party, 88 or 
where a defense unanswered and established would 
destroy plaintiff’s cause of action, 84 the general rule 
is that applicant can have the examination of the 
adverse party to prove his own case only. 85 

Fishing expedition. While a pretrial examination 
will not necessarily be refused because of a con¬ 
tention that it constitutes a fishing expedition, 85 * 5 


Estate, 2 N.Y.S.2d 980, reversed on 
other grounds 11 N.Y.S.2d 503, 256 
App.Div. 693, affirmed 23 N.E.2d 17, 
281 N.Y. 685. 

Pa.—Seeberger v. Jones, 87 Pa.Dist. 
& Co. 542—McGinley v. Drasin, 86 
Pa.Dist. & Co. 68. 

S.C.—Williams v. Southern Life Ins. 
Co., 79 S.E.2d 365, 224 S.C. 415. 

Examination prior to commencement 
of action 

Right of discovery by examination 
prior to commencement of an action 
is accorded a person only when nec¬ 
essary to protect that person's rights. 
N.Y.—Application of Cohen, 37 N.Y. 
S.2d 115, 179 Misc. C, affirmed 38 
N.Y.S.2d 925, 265 App.Div. 1029. 

Unnecessary or irrelevant defenses 

Defendant may not examine plain¬ 
tiff to establish the truth of unnec¬ 
essary or irrelevant defenses. 

N.Y.—Brown v. Bedell, 254 N.Y.S. 
215, 234 App.Div. 90—Latimer v. 
Sun-Herald Corporation, 203 N.Y.S. 
734, 208 App.Div. 503. 

Herald Nathan Press v. Bourges, 
291 N.Y.S. 650, 161 Misc. 208. 

Not authorized by proceedings 

Where the purpose of the examina¬ 
tion is not authorized by the nature 
of the proceedings which are before 
the court, the examination will be 
refused. 

N.Y.—In re Ranger’s Estate, 169 N.Y. 
S. 1077. 

SO. Conn.—Prizio v. Penachio, 115 A. 

2d 340, 19 Conn.Sup. 381. 

N.Y.—East v. Endicott Forging & 
Mfg. Co., 116 N.Y.S.2d 589, 280 

App.Div. 651—Boikiroh v. Loebs, 
278 N.Y.S. 606, 243 App.Div. 859, 
followed in Beikirch v. Schaeffer, 
278 N.Y.S. 607, 243 App.Div. 860— 
McCallum v. Beau-Site Co., 169 N. 
Y.S. 603, 182 App.Div. 243. 

In re Jones, 164 N.Y.S.2d 942, 6 
Misc.2d 703—In re Alderdice’s Will, 
99 N.Y.S.2d 465, 198 Misc. 5— 

Talley v. Lamb, 65 N.Y.S.2d 167, 188 
Misc. 389—Berman v. Robeson Cut¬ 
lery Co., 64 N.Y.S.2d 120, 187 Misc. 
524—Bowes v. National City Bank 
of New York, 6 N.Y.S.2d 803, 169 
Misc. 78—East Rochester Const. 
Co. v. Eyer, 178 N.Y.S. 262, 109 
Misc. 191. 

N.C.—Guy v. Baer, 55 S.E.2d 501, 230 
N.C. 748. 


Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, 
Civ.App., 133 S.W.2d 827, affirmed 
137 S.W.2d 993, 135 Tex. 25. 

18 C.J. p 1086 note 8. 

Examination by defendant of code¬ 
fendant 

One of two defendants in an action 
is not entitled to pretrial examina¬ 
tion of codefendant to ascertain 
whether applicant has cause of ac¬ 
tion against third party. 

N.Y.—Frost v. Walsh, 91 N.Y.S.2d 
746, 275 App.Div. 1017. 

Possible cause of action. 

Where there is a legal attack on a 
sale of corporate assets, those at¬ 
tacking the sale are not entitled to 
discovery to search for possible caus¬ 
es of action in the absence of a fairly 
substantial showing that such caus¬ 
es of action may possibly exist. 

Del.—Garbarino v. Albercan Oil Corp., 
Ch., 109 A.2d 824. 

81. N.Y.—Green v. Carey, 31 N.Y.S. 
8, 81 Hun 496, 1 N.Y.Ann.Cas. 179. 

Hiilis v. Ferguson, 158 N.Y.S. 
613. 

81.5 N.Y.—In re Levy's Estate, 92 
N.Y.S.2d 211. 

Affirmative defense 

Examination of defendant before 
trial on an affirmative defense is 
proper under some circumstances, al¬ 
though not ordinarily granted. 

N.Y.—Langan v. Cabot, 67 N.Y.S.2d 
779. 

82. N.Y.—Colonial Trust Co. v. 

Alexander, 296 N.Y.S. 918, 251 App. 
Div. 85 6—Oshinsky v. Gumberg, 
176 N.Y.S. 4 06, 188 App.Div. 23. 

Ursitti v. Swid, 71 N.Y.S.2d 208. 
18 C.J. p 1088 note 21. 

Infant 

This is true especially if the party 
asking for the examination was an 
infant at the time that the transac¬ 
tion to be investigated occurred. 

N.Y.—Carter v. Good, 10 N.Y.S. 647, 
57 Hun 116. 

IS C.J. 1088 note 22. 

83. N.Y.—Oshinsky v. Gumberg, 176 
N.Y.S. 406, 188 App.Div. 23—La 
Grave v. Herbert, 108 N.Y.S. 323, 
124 App.Div. 912—Cherbuliez v. 
Parsons, 108 N.Y.S. 321, 123 App. 
Div. 814. 

Severnoe Securities Corporation 
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v. Phoenix Assur. Co. f 207 N.Y.S. 
282, 124 Misc. 188. 

Pa.—Manfredi v. Urbano, 37 Del.Co. 
345. 

Tex.— Corpus Juris Secundum cited 
in Oehler v. Dallas Ry. & Terminal 
Co., Civ.App., 290 S.W.2d 945, re¬ 
versed on other grounds. Sup., 296 
S.W.2d 757. 

18 C.J. p 1088 note 24. 

Reciprocal rights 

In an action for personal injuries 
caused by defective repairs on motor 
vehicle, plaintiff would be entitled to 
examine defendant as to manner and 
extent of repair work done by de¬ 
fendant, and, similarly, defendant 
would be entitled to examine plaintiff 
as to use of motor vehicle after re¬ 
pair work was performed and up to 
time of accident. 

N.Y.—De Dominicis v. Moore, 41 N.Y. 
S.2d 484, 181 Misc. 449. 

84. N.Y.—Oshinsky v. Gumberg, 176 
N.Y.S. 406, 188 App.Div. 23. 

85. N.J.—Rosseter v. Farrier, 13 A. 
2d 579, 18 N.J.Misc. 355—Neske v. 
Burns, 149 A. 761, 8 N.J.Misc. 160 
—Simko v. First Catholic Slovak 
Union of U. S. of America, 141 A. 
162, 6 N.J.Misc. 242. 

N.Y.—Oshinsky v. Gumberg, 176 N. 
Y.S. 406, 188 App.Div. 23—Central 
Trust Co. of New York v. Weiden- 
feld, 170 N.Y.S. 767, 183 App.Div. 
375. 

In re Dale’s Will, 288 N.Y.S. 564, 
159 Misc. 578—Stevens v. Silver- 
man, 283 N.Y.S. 744, 157 Misc. 381 
—In re Montgomery's Will, 275 N. 
Y.S. 145, 153 Misc. 419—In re 
Heughes’ Estate, 260 N.Y.S. 615, 
144 Misc. 922—East Rochester 
Const. Co. v. Eyer, 178 N.Y.S. 262, 
109 Misc. 191. 

Rubin v. Maryland Casualty Co., 
13 N.Y.S.2d 641—Fromm v. Gris- i 
man, 197 N.Y.S. 156. \ 

S.C.—Mahaffey v. Southern Ry. Co., 
178 S.E. 838, 175 S.C. 198. 

18 C.J. p 1087 note 19. 

Justification of defense 

Defendant cannot compel plaintiff 
to furnish proof which would justify 
the defense. 

N.J.—Simko v. First Catholic Slovak 
Union of U. S. of America, 141 A. 
162, 6 N.J.Misc. 242. 


85.5 Cal.—I. E. S. Corp. v. Superior 
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>rdlnarily it will not be permitted merely to afford 
m opportunity for a fishing expedition, 86 and usual- 
y it will not be granted merely for the purpose of 
enabling one party to pry into the case of the op¬ 
posite party 87 to learn its strength or weakness, 87 - 5 
pr to ascertain how the opposite party will or may 
istablish his case. 87 * 10 However, it has been stated 
hat an important function of pretrial discovery is 
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to enable defendant to learn the facts plaintiff pro¬ 
poses to prove in court. 87 - 15 

Ascertaining adversary’s evidence. Ordinarily 
the right of discovery does not extend to an exami¬ 
nation to discover the evidence the opposing party 
will use as the basis of the cause of action or de¬ 
fense, 88 and does not extend to an examination to 


Court of Los Angeles County, 283 
P.2d 700, 44 C.2d 559. 

Tatkin v. Superior Court In and 
For Los Angeles County, App., 326 
P.2d 201. 

VEd.—Johnson v. Bugle Coat, Apron & 
Linen Service, 60 A.2d 686, 91 Md. 
268. 

Pishing allowed 

“A plaintiff who has supplied sub¬ 
stantial materials without being paid 
iias the right to do some fishing.” 
N.Y.—Tor Elec. Corp. v. Benowitz, 
157 N.Y.S.2d 710, 712. 

rime-honored cry of fishing 
No longer can the time-honored cry 
5f “fishing expedition” serve to pre- 
2lude a party from inquiring into the 
facts underlying his opponent's case. 
Minn.—Jeppesen v. Swanson, 68 N. 
W.2d 649, 244 Minn. 163. 

36. TT.S.—Pierce v. Submarine Sig¬ 
nal Co., D.C.Mass., 25 F.Supp. 862. 
Ala.—Ex parte Rice, 61 So.2d 7, 258 
Ala. 132—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118—Ex parte Pollard, 
171 So. 628, 233 Ala. 335—Ex parte 
Nolen, 135 So. 337, 223 Ala. 213. 
towa.—Scott v. Seabury, 250 N.W. 
468, 216 Iowa 124—National Clay 
Products Co. v. District Court in 
and for Cerro Gordo County, 243 
N.W. 727, 214 Iowa 960. 

La.—Self v. Employers Mut. Liability 
Ins. Co. of Wis., App., 90 So.2d 
647. 

ST.T.—Price v. Groves, 15 N.Y.S.2d 
532, 258 App.Div. 35—Greenbaum v. 
Samson, 8 N.Y.S.2d 707, 255 App. 
Div. 935—Fahlmann v. Colonial 
Beacon Oil Co., 290 N.Y.S. 227, 248 
App.Div. 933—Wood v. American 
Locomotive Co., 286 N.Y.S. 994, 246 
App.Div. 376—McCallum v. Beau- 
Site Co., 169 N.Y.S. 601, 182 App. 
Div. 240. 

Braff v. Priscilla Fashions, 84 N. 
Y.S.2d 328, 192 Misc. 417—Huber v. 
Broadway Maintenance Corp., 39 N. 
Y.S.2d 838, 179 Misc. 772—Trem¬ 
blay v. Lyon, 29 N.Y.S.2d 336, 176 
Misc. 906. 

Cohn v. O'Sullivan, 58 N.Y.S.2d 
429. 

7.C.—Knight v. Little, 9 S.E.2d 377, 
217 N.C. 681. 

’a.—Jones v. Cen-Penn Food and Ap¬ 
pliance Service, Inc., 2 Pa.Dist. & 
Co.2d 57, 67 Dauph.Co. 304—Stacey 
v. Grosso, 85 Pa.Dist. & Co. 540. 

.C.—Mahaffey v. Southern Ry. Co., 
178 S.E. 838, 175 S.C. 198. 


Interrogatories held not improper as 
fishing expedition 

Ala.—Bryant v. Hartford Fire Ins. 

Co., 159 So. 685, 230 Ala. 80. 

No indication of ulterior motive or 
fishing trip 

Merely because counsel for appli¬ 
cant for pretrial examination states 
that he is seeking examination “to 
find out more of what the case is 
about” does not indicate requested 
examination is for ulterior motive or 
to engage in fishing expedition. 
Conn.—Levy v. Hey man, 110 A. 2d 621, 
19 Conn.Sup. 142. 

What constitutes fishing expedition 
Interrogatories are not in the na¬ 
ture of a fishing expedition when 
they call for pertinent matter believ¬ 
ed to be in defendant’s knowledge, 
and call on him to answer with re¬ 
spect to it. They cannot be used to 
discover the existence of a fact then 
unknown as a basis for allegations 
necessary to a cause of action, not 
then alleged in the complaint. This 
is a fishing expedition. 

Ala.—Ex parte Rowell, 26 So. 2d 654, 
248 Ala. 80. 

87. Iowa.—Hitchcock v. Ginsberg, 
37 N.W.2d 302, 240 Iowa 678. 

Mich.—Hallett v. Michigan Consol. 
Gas Co., 299 N.W. 723, 29S Mich. 
582. 

N.J.—Allison v. Bannon, 24 A.2d 363, 
128 N.J.Law 161—Spalt v. Eaton, 
192 A. 576, 118 N.J.Law 327, af¬ 
firmed 196 A. 736, 119 N.J.Law 343. 

Rosseter v. Farrier, 13 A.2d 579, 
18 N.J.Misc. 355—Niven v. Union 
Trust & Hudson County Nat. Bank, 
136 A. 334, 5 N.J.Misc. 291. 

N.Y.—Gandolfo v. City of New York, 
39 N.Y.S.2d 328, 179 Misc. 1009. 

Pa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A.2d 
514, 353 Pa. 123, 161 A.L.R. 1143. 

18 C.J. p 1104 note 28. 

Testimony of opponent’s witness 
Examination prior to trial asking 
what witness would testify to cer¬ 
tain facts was not proper. 

Del.—Frankel v. Sussex Poultry Co., 
71 A.2d 754, 6 Terry 264. 

Evidence to sustain contention 
A party is not entitled to an ex¬ 
amination merely to obtain evidence 
to sustain its contention on a dis¬ 
puted question of fact. 

N.J.—Pan American Securities Cor¬ 
poration v. Fried, Krupp Aktienge- 
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sellschaft, 198 A. 770, 16 N.J.Misc. 
225. 

87.5 Mich.—Hallett v. Michigan 

Consol. Gas Co., 299 N.W. 723, 298 
Mich. 582. 

87.10 Iowa.—Myers v. Stratmann, 65 
N.W.2d 356, 245 Iowa 1060. 

Pa.—Purcell v. Ashland Shamokin 
Auto Bus Co., 83 Pa.Dist. & Co. 
22, 24 Northumb.Leg.J. 267, 16 Som. 
Leg.J. 186. 

Ascertaining opponent’s strategy 
Liberal rules permitting discovery 
of all admissible evidence, or infor¬ 
mation leading thereto, do not com¬ 
pel prior revelation of opponent's 
planned strategy in presenting his 
evidence. 

Del.—Frankel v. Sussex Poultry Co., 
71 A.2d 764, 6 Terry 264. 

Nature of defense 

Ohio.—Deeper v. Nimer, Com.PI., 94 
N.E.2d 286. 

87.15 Del.—Downing v. Gasser, 90 A. 
2d 651, 8 Terry 273. 

88. Ala.—Ex parte Nolen, 135 So. 
337, 223 Ala. 213. 

N.Y.—Lawson v. Hotchkiss, 125 N. 
Y.S. 261, 140 App.Div. 297. 

Rubin v. Maryland Casualty Co., 
268 N.Y.S. 528, 150 Misc. 224. 

Ohio.—In re Humphrey, 14 Ohio Cir. 
Ct. 517, 7 Ohio Cir.Dec. 603. 

Thomas v. Beebe, 8 Ohio S. & C. 
P. 231, 5 Ohio N.P. 32. 

S.C.—Barfield v. Dillon Motor Sales, 
103 S.E.2d 416—Ellen v. King, 88 
S.E.2d 598, 227 S.C. 481—Corpus 
Juris Secundum cited in Williams 
v. Southern Life Ins. Co., 79 S.K.2d 
365, 367, 224 S.C. 415. 

Wash.—Kelly-Springfield Tiro Co. v. 
Lotta Miles Tire Co., 245 P. 921, 
139 Wash. 159. 

18 C.J. p 1087 note 12. 

Truth of alleged facts 
Examination of party before trial 
is not allowed to prove “whether or 
not” facts are as alleged. 

N.Y.—Gaydica v. Szemko, 220 N.Y.S. 
650, 219 App.Div. 835. 

Confining evidence to answers 
Defendant is not entitled to inter¬ 
rogatories for the purpose of confin¬ 
ing plaintiff’s evidence within the 
limits of the answers given to the 
interrogatories propounded. 

N.J.—Neske v. Burns, 149 A, 761, 8 
N.J.Misc. 160. 
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elicit information acquired by the other party in 
preparation for the suit, 89 such as investigations 
made in anticipation of a trial or in the preparation 
of a suit for trial. 89 - 5 Depending on statutes and 
rules of procedure, discovery may or may not be 
used to obtain the disclosure of the identity of wit¬ 
nesses of the adverse party, 90 and usually discovery 
will not be permitted for the purpose of cross-ex¬ 
amining the adversary as to his case. 91 It has been 
stated that pretrial discovery is limited to the ex¬ 
traction of the opponent’s own testimony, 91 - 5 that 
is, his own admissions resting on his knowledge and 
belief, 91 - 10 and cannot be used merely to ascertain 


DISCOVERY § 30(1) 

his other evidence to support his own case. 91 - 15 

While pretrial discovery is not intended to be 
utilized to impeach the credibility of an opposing 
party, 91 * 20 and is not to be used solely for the pur¬ 
pose of checking on the prospective testimony of an 
opponent, 91 * 25 the fact that this may incidentally re¬ 
sult does not, without more, preclude the use of 
the procedure. 91 * 30 

Avoidance of expense or delay . While a party 
may be permitted a pretrial examination for the 
purpose of avoiding expense or delay in otherwise 
procuring proof to establish his case, 91 - 35 and such 


89. Fla.—Boucher v. Pure Oil Co., 
App., 101 So.2d 408. 

Ill.—City of Chicago v. Harrison- 
Halsted Bldg. Corp., 143 N.E.2d 40, 
11 Ill.2d 431. 

N.Y.—Standard Oil Co. v. Morse Dry 
Dock & Repair Co., 221 N.Y.S. 289, 
129 Misc. 571. 

Pa.—Stebelski v. Philadelphia Transp. 
Co., 6 Pa.Dist. & Co.2d 627—Trout- 
ner v. Philadelphia Transp, Co., 5 
Pa.Dist. & Co.2d 545—Shohola Feed 
& Grain Co. v. Hayden, 5 Pa.Dist. 
& Co.2d 62, 18 Monroe L.R. 22— 
Davis v. Blumberg, 3 Pa.Dist. & Co. 
2d 150. 

“Work product” of opposing party 
Written statements secured from 
witnesses are the “work product” of 
the party obtaining them, and al¬ 
though they are not privileged com¬ 
munications, a party should not be 
required to turn them over to his 
opponent prior to trial. 

Conn.—Prizio v. Penachio, 115 A.2d 
340, 19 Conn.Sup. 381. 

X-ray reports secured by plaintiff 
in anticipation of litigation are pro¬ 
tected from discovery. 

Pa.—Fetterolf v. Levick, 80 Pa.Dist. 
& Co. 523. 

Examination of interviewed witness 
While a party may not obtain in¬ 
formation secured by the other party 
in anticipation of litigation, the fact 
that a party’s counsel or insurance 
carrier has interviewed a witness will 
not prevent such witness from an¬ 
swering inquiries with respect to 
matters relevant to the accident. 

Pa.—Eisenberg v. Penn Traffic Co., 6 
Pa.Dist. & Co. 2d 364. 

89.5 Mo.—State ex rel. Uregas Serv¬ 
ice Co. v. Adams, 262 S.W.2d 9, 364 
Mo. 389. 

N.Y.—Metropolitan Life Ins. Co. v. 
Goldberger. 149 N.Y.S.2d 281, 1 A. 
D.2d 823. 

Pa.—Drawbaugh v. Pennsylvania 

Power & Light Co., 84 Pa.Dist. & 
Co. 209, 64 Dauph.Co. 141. 
Investigation anticipating appropria¬ 
tion 

In proceeding on claim for damage 
arising from condemnation, claimant, 

27 C.J.S.—6 


seeking to examine state as adverse 
party, would not be permitted to 
examine state’s land and claim ad¬ 
justers on their inspection of property 
and appraisal and valuation thereof, 
prior to appropriation, where exam¬ 
ination was opposed by state contend¬ 
ing that it sought confidential and 
investigatory matters, the divulgence 
of which would prejudice state in 
permitting claimant to use opinions 
of experts hired by state solely to 
ascertain reasonable market value. 
N.Y.—Valley Stream Lawns, Inc. v. 
State, 164 N.Y.S.2d 482, 6 Misc.2d 
607. 

Instructions given to investigators 
Where defendant, in preparing for 
trial, had an investigation made of 
plaintiff, on pretrial examination de¬ 
fendant would not be required to dis¬ 
close the instructions that were given 
to his agents as to the investigation 
to be made. 

Mo.—State ex rel. Miller's Mut. Fire 
Ins. Ass’n v. Caruthers, 226 S.W.2d 
711, 360 Mo. 8. 

90. See infra § 30(2) b. 

91. N.Y.—Soiefer Farms v. Quincy 
Mut. Fire Ins. Co., 4 N.Y.S.2d 578, 
254 App.Div. 768—National Bank 
of Ridgewood in New York v. 
American Surety Co. of New York, 
264 N.Y.S. 421, 239 App.Div. 853. 

East Rochester Const. Co. v. 
Eyer, 178 N.Y.S. 262, 109 Misc. 
191. 

Rosenthal v. Prudential Ins. Co. 
of America, 45 N.Y.S.2d 201—Van 
Rensselaer v. Chism, 167 N.Y.S. 2. 
Ohio.—Leeper v. Nimer, Com.Pl., 94 
N.E.2d 286. 

“Cross-examination.” as used In dis¬ 
covery explained 

“It does not enlighten considera¬ 
tion of the problem to characterize 
the examination as 'cross-examina¬ 
tion’. That is a loose and rather 
meaningless term when applied to 
examinations before trial. Only in 
the sense that any examination of 
an adversary is thought of as cross- 
examination is the term applicable 
to examinations before trial, and in 
that sense any examination before 
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trial of an adversary, whether by 
the affirmative or negative, is cross- 
examination. Indeed, the stock ob¬ 
jection to examinations by the party 
having the burden of proof has al¬ 
ways been that the purpose was to 
cross-examine the other party, but 
such an objection has prevailed only 
when it seemed clear that the ex¬ 
amination had no good faith purpose 
and was more calculated to harass 
and annoy the adversary than to elic¬ 
it necessary and material evidence.” 
N.Y.—Parker v. Culler Furniture Co., 

103 N.Y.S.2d 710, 712, 278 App.Div. 
135, reargument and appeal denied 

104 N.Y.S.2d 798, 278 App.Div. 808. 
91.5 Mo.—Corpus Juris Secundum 

cited in State ex rel. Williams v. 
Buzard, 190 S.W.2d 907, 354 Mo. 
719. 

Ohio.—Furman v. Central Park Plaza 
Corp., Com.Pl., 102 N.E.2d 622. 
91.10 Mo.—Corpus Juris Secundum 
cited in State ex rel. Williams v. 
Buzard, 190 S.W.2d 907, 909, 354 
Mo. 719—State ex rel. Evans v. 
Broaddus, 149 S.W. 473, 245 Mo. 
123, Ann.Cas.l914A 823. 

91.15 Ohio.—Furman v. Central Park 
Plaza Corp., Com.Pl., 102 N.E.2d 
622. 

91.20 N.Y.—Baron v. Kings-Suffolk 
Realty Corp., 158 N.Y.S.2d 923, 4 
Misc.2d 587. 

91.25 N.Y.—Baron v. Kings-Suffolk 
Realty Corp., supra. 

91.30 Iowa.—Hardenbergh v. Both, 
73 N.W.2d 103, 247 Iowa 163. 

N.Y.—Baron v. Kings-Suffolk Realty 
Corp., 158 N.Y.S.2d 923, 4 Misc.2d 
587. 

Pa.—Purcell v. Ashland Shamokin 
Auto Bus Co., 83 Pa.Dist. & Co. 22, 
24 Northumb.Leg.J. 267, 16 Som. 
Leg.J. 186. 

91.35 Iowa.—Hardenbergh v. Both, 
73 N.W.2d 103, 247 Iowa 153. 
Determining advislbility of calling 
witness 

Pa.—Purcell v. Ashland Shamokin 
Auto Bus Co., 83 Pa.Dist. & Co. 22, 
24 Northumb.Leg.J. 267, 16 Som. 
Leg.J. 186. 
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§ 30(1) DISCOVERY 

examination may be authorized to avoid the neces¬ 
sity of taking depositions outside the state or coun¬ 
try, 91 * 40 an examination will not be granted for the 
mere convenience of the party, 92 or to annoy or 
harass the opposing party, 93 or to impose a burden 
on the adverse party which would tend to defeat his 
legal rights. 93 - 5 The discovery procedure is not 
to be used for the purpose of delay, 94 or to gratify 
public curiosity. 95 An examination prior to trial 
will not be permitted to perform the functions of a 
demand for a bill of particulars 96 or to serve as a 
■substitute for a subpoena duces tecum. 96 * 5 

Collateral matters . An examination will not be 
ordered to elicit matters which may as well be 
brought out at the trial, 97 and, under express statu¬ 
tory provisions, it will not be ordered in aid of the 
prosecution or defense of another action, 98 and it 
may be denied where it is solely for the purpose of 
enabling an attorney to fix the amount of his 
lien. 98 * 5 


Matters admitted . In the trial of an action it is 
generally discretionary with the court whether evi¬ 
dence may be introduced to prove a fact which the 
adverse party concedes by stipulation or admission 
to be true, as stated in Trial §§ 57, 58, and the same 
rule is usually applied in pretrial examinations 
where the matter on which the examination is 
sought has been admitted, 99 as in the pleadings, and 
merely because facts have been denied in the plead¬ 
ings does not preclude pretrial examination as to 
such facts. 1 

Matters not defeating right . A party is not de¬ 
prived of his right to examine by the fact that the 
adverse party can be subpoenaed as a witness, 2 or 
stipulates that he will be present at the trial, 3 or of¬ 
fers to give the information without examination, 4 
or by the fact that defendant asserts he lias a per¬ 
fect defense to the action, 5 or that the examination 
may indirectly include a cross-examination of de¬ 
fendant or involve the same matter set up as a de¬ 
fense. 6 


31.40 N.Y.—Del Monte v. Macy, 73 
N.Y.S.2d 53. 

32. Mich.—Gemsa v. Dorner, 239 N. 

W. 332, 256 Mich. 195. 

18 C.J. p 1088 note 26. 

Necessity rather than, convenience 
N.Y.—Application of Katz, 160 N.Y. 

S.2d 159, 3 A.D.2d 238. 

Obtaining' records from former man. 
agers of property 
It would not constitute sufficient 
reason for denial of pretrial exam¬ 
ination of owner of property that he 
would have to obtain books and rec¬ 
ords from former agents and man¬ 
agers of the property, since this 
would not present an insurmountable 
difficulty. 

N.Y.—Application of Dineen, 48 N.Y. 
S.2d 264, 267 App.Div. 995, appeal 
denied 50 N.Y.S.2d 174, 268 App. 
Div. 779, appeal dismissed Dineen 
v. Casino Realty Corp., 57 N.E.2d 
839, 293 N.Y. 760. 

93. N.Y.—Crandall v. Ford Motor 
Co., 22 N.Y.S.2d 929, 260 App.Div. 
380—Wood v. American Locomotive 
Co., 286 N.Y.S. 994, 246 App.Div. 
376. 

Ingber v. Weinbrot, 100 N.Y.S.2d 
662, 198 Misc. 824—Bender v. Bork, 
102 N.Y.S. 152, 52 Misc. 295. 

Arnold Bernhard & Co. v. Tobac¬ 
co Leaf Pub. Co., 148 N.Y.S.2d 639 
—In re Phillips’ Will, 76 N.Y.S.2d 
922. 

N.C.—Washington v. Safe Bus, 15 S. 
E.2d 372, 219 N.C. 856—Knight v. 
Little, 9 S.E.2d 377, 217 N.C. 681— 
Buchholz v. H. K. Ferguson Co., 153 
S.E. 260, 198 N.C. 699, followed in 
Farmers’ Bank & Trust Co. v. Yin- 
son, 154 S.E. 916, 199 N.C. 807. 


Pa.—Ehnes v. Wagner, 85 Pa.Pist. & 
Co. 557—Purcell v. Ashland Sham- 
okin Auto Bus Co., 83 Pa.Dist. & 
Co. 22, 24 Northumb.Leg.J. 267, 16 
Som.Leg.J. 186. 

Hardship as reason for denial 

Facts and circumstances showing 
hardship justify denial of motion to 
examine nonresident before trial evon 
though he invokes jurisdiction of 
New York courts. 

N.Y.—Droogas v. Proogas, 150 N.Y. 
S.2d 445, 1 A.T>. 2d 965. 

93.5 Miss.—Morrison v. Guarani y 
Mortgage <& Trust Co., 199 So. 110, 
191 Miss. 207. 

94. N.Y.—Bender v. Bork, 102 N.Y. 
S. 152, 52 Misc. 295. 

95. N.Y.—People v. Nusshatim, 67 
N.Y.S. 492, 55 App.Div. 245, re¬ 
versed on other grounds 61 N.E. 
118, 168 N.Y. 89, 5G L.U.A. 855. 

96. N.J.—Spall v. Eaton, 190 A. 736, 
119 N.J.Law 343. 

Neske v. Burns, 149 A. 761, 8 N. 
J.Misc. 160. 

N.Y.—Gibbs v. Tilgey Realty Cor- 
[ poration, 284 N.Y.S. 105, 246 App. 
Div. 780, appeal dismissed 3 N.M. 
2d 468, 271 N.Y.S. 652—Perlman v. 
New Jersey & N. Y. It. Co., 275 N. 
Y.S. 876, 243 App.Div. 551. 

Stahl Bros. Corp. v. Long Island 
R. Co., 48 N.Y.S.2d 845, 183 Misc. 
486. 

Malone v. M. A. Henry Co., 85 
N.Y.S.2d 393—Lumbar Mut. Cns. 
Ins. Co. of New York v. William 
Spencer & Son Corp., 41 N.Y.S.2d 
317—Di Stefano v. Green Island 
Const. Co., 28 N.Y.S.2d 498. 

18 C.J. p 1087 note 13. 

96.5 Pa.—Perry v. NiudrJnghaus, 85 
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Pa.Dist. & Co. 112, 10 Monroe L.U. 
41, 69 Montg.Cn. 212, 67 York Leg. 
Roc. 66. 

97. N.Y.—Fahlmann v. Whiteside, 
286 N.Y.S. 628, 24 7 App.Div. 849. 

In re Pinion's Estate, 286 N.Y.S. 
526, 155 Wise. 311 - In re Oakley's 
Will, IK f N.Y.S. 106, 113 Mine. 135. 

Tn re Tymesim's Will, 186 N.Y.S. 
659. 

98. N.Y.—lluyler's v. Broadwny- 
John St. Corporal inn, 186 N. V. 
S. 296, 195 App.Div. tlo. 

Shiya, v. Marx, Hi NWS.2d 463. 
N.C.—Kliimier v. St. Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J„ 4 2 S.N.2d 225, 227 N.C. 
312. 

98.5 N.Y. -Smith v. Young, 49 N.Y. 
S.2d 571, 268 App.Dis. 861, reheard 
50 N.Y.S.2d 68 1, 268 App.Div. 863. 

99. See infra § 32( 1 ). 

1. See Infra § 32(1). 

2. N.Y.—Tisdale Lumber Co. v. 

Droge, 131 N.Y.S. 683, 117 App.Div. 
55—Grant, v. Greene. 163 N.Y.S. 674, 

118 App.Div. 856. 

18 C.J. p 1686 rude 4. 

3. N.Y.— 1 Tisdale Lumber Co. v. 

Droge, 131 N.Y.S. 683, 117 App.Div. 
55. 

18 C.J. p 1086 note 5. 

4. N.Y.- -lto.Vee V. Ziegfeld, 229 N. 
Y.S. 22, 224 App.Div. 61*1. 

5. N.Y.- -Victor <5. Blnede Co, V. J. 
P. Devine Co., 266 N.Y.S. 739, 211 
App.Div. 180 . 

Seigal v. Telsey, 165 N.Y.S.2d 905, 
5 MI.Hc.2d 515. 

6. N. Y.- -Greeubaum v. Straeher, 181 
N.Y.S. 738. 
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Availability of other witnesses or evidence. Ordi¬ 
narily it is not necessary to show as a prerequisite 
to discovery that the moving party has no other wit¬ 
nesses or evidence to establish the facts as to which 
discovery is sought, 6 - 5 and a moving party may be 
entitled to an examination to discover facts even 
though such facts are merely cumulative. 6 - 10 How¬ 
ever, an examination is properly refused which is 
repetitious and unnecessary, 6 - 15 and pretrial ex¬ 
amination may be denied where there has been a 
complete examination in a proceeding in another 
court; 6 - 20 but if the party moving for the exami¬ 
nation was neither a party nor a privy in the prior 
proceedings in which the examination was had, such 
prior examination will not preclude a subsequent 
examination. 6 - 25 The pretrial examination of a 
party may be curtailed because of a prior examina¬ 
tion of a coparty, 6 - 30 and the scope of examination 
of defendant may be limited by reason of the fact 
that defendant has only appeared specially in the 
proceeding. 6 - 35 

Partial examination; further examination. 
Where an examination prior to trial is sought as 
to several items, it may be granted as to some and 
denied as to the others, 6 - 40 particularly when the 
examination allowed should be sufficient to satisfy 
the applicant’s needs. 6 - 46 If an examination of an 
adverse party prior to trial is permitted, a further 
motion for general discovery and inspection may be 
denied, but without prejudice to a renewal of the 
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motion after completion of the permitted examina¬ 
tion, should it then be established that general dis¬ 
covery and examination are necessary, 6 * 50 and an 
examination as to certain items may serve as a test 
to determine whether a further examination should 
be granted. 6 * 55 On the other hand, where a party 
has been examined prior to trial, and thereafter 
the statute or rule of procedure is amended broad¬ 
ening the scope of permissible examination, a fur¬ 
ther examination may be permitted to enable the 
moving party to take advantage of the change. 6 * 60 

Incompetent witness. Whether a person who 
would be incompetent to testify as a witness at 
the trial may be examined prior to trial usually 
depends on whether the incompetency of the person 
is of such a nature that it may be waived at the 
trial. 7 

Special circumstances. The circumstances which 
will justify the exercise of the right of discovery, 
as by deposition prior to trial, are such as are pre¬ 
scribed by the statute authorizing discovery, 7 * 6 and 
an examination may be permitted as to an assign¬ 
ment which constitutes a basis of the cause of ac¬ 
tion or defense, 7 * 10 although examination may be 
refused if the assignment appears on its face to be 
valid, and no necessity for information in addition 
to that furnished by a bill of particulars is 
shown. 7 - 15 An examination of a person prior to 
trial may exist because of the probability that the 
person will be unavailable at the time of the trial, 7 * 20 


6.5 Iowa.—Hardenbergh v. Both, 73 
N.W.2d 103, 247 Iowa 153. 
Examination of party limited 

Where there were other witnesses 
to the accident causing death, exam¬ 
ination of defendant prior to trial 
was curtailed. 

Iowa.—Reeves v. Penaluua, 66 N.W. 

2d 864, 245 Iowa 1060. 

6.10 Iowa.—Hardenbergh v. Both, 73 
N.W.2d 103, 247 Iowa 153. 

6.15 N.Y.—Sutton v. Jemal, 71 N.Y. 

S.2d 45, 272 App.Div. 925. 

6.20 Proceeding in federal court 

N.Y.—Ritzman v. Campbell, 64 N.Y. 
S.2d 752. 

Reading of prior examination not al¬ 
lowed 

In action by automobile liability in¬ 
surer for declaratory judgment to de¬ 
termine rights and liabilities of par¬ 
ties under policy wherein insurer 
contended that policy did not cover 
injuries to insured’s employee and 
that person who received injuries 
while riding in insured’s automobile 
was insured’s employee, injured per¬ 
son’s motion to vacate insurer's no¬ 
tice to examine such person as an ad¬ 
verse party on ground that testimony 
sought was not material and that 


such person had already submitted to 
examination before trial in such per¬ 
son’s action against insured and his 
driver would be denied, since reading 
of examination taken in negligence 
action could not be utilized in insur¬ 
er’s action. 

N.Y.—General Acc. Fire & Life Assur. 
Corp. v. Sebastian, 172 N.Y.S.2d 
392. 

6.25 N.Y.—In re Braloff’s Will, 137 

N.Y.S.2d 161. 

6.30 N.Y.—Radin v. Kornreich, 41 N. 
Y.S.2d 640. 

6.35 Nev.—Gardner v. Associated 
Contractors, 291 P.2d 1051. 72 Nev. 
1 . 

6.40 N.Y.—Schimmel v. Messing, 102 
N.Y.S.2d 826, 278 App.Div. 674, re¬ 
argument denied 104 N.Y.S.2d 68, 
278 App.Div. 769. 

Schwartz v. Schwartz, 164 N.Y. 
S.2d 943, 4 Misc.2d 790—Selkowitz 
v. Selkowitz, 80 N.Y.S.2d 688, 195 
Misc. 979. 

Beasley v. Huntley Estates at 
Ardsley, 137 N.Y.S.2d 784, affirmed 
137 N.Y.S.2d 787, 285 App.Div. 887 
—Radin v. Kornreich, 41 N.Y.S.2d 
638. 

6.45 N.Y.—Selkowitz v. Selkowitz, 80 
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N.Y.S.2d 688, 195 Misc. 979—Martin 
v. Paladino, 44 N.Y.S.2d 844, 180 
Misc. 944. 

6.50 N.Y.—Goodard v. Holland 
Transp. Co., 74 N.Y.S.2d 85. 

6.55 N.Y.—Braunfeld v. Levinson, 
120 N.Y.S.2d 261, 281 App.Div. 956. 

6.60 N.Y.—Grammer v. Mechanical 
Mirror Works, 133 N.Y.S.2d 804. 

7. See infra $36. 

7.5 N.Y.—Bruzzano v. City of New 
York, 62 N.Y.S.2d 740, 187 Misc. 
549. 

Shapiro Bros. Factors v. Mosko- 
witz, 33 N.Y.S.2d 67. 

Pa.—Armstrong Cork Co, v. Miller, 
Com.Pl., 53 Lanc.L.Rev. 300. 

7.10 N.Y.—Ecco High Frequency 
Corp. v. Amtorg Trading Corp., 94 
N.Y.S.2d 400, 196 Misc. 405, af¬ 
firmed 93 N.Y.S.2d 178, 276 App. 
Div. 827. 

7.15 N.Y.—Sheffield China Co. v. 
Royal China, 90 N.Y.S.2d 574. 

7.20 N.Y.—Masciarelli v. Delaware 
& Hudson R. Co., 34 N.Y.S.2d 550, 
178 Misc. 458. 

Pa.—Zeldin v. Penn Fruit Co., 89 Pa. 
Dist. & Co. 313, 46 Mun.L.R. 139. 
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and, in the absence of any of the enumerated cir- 
cumstances, 7 * 25 the right of discovery may exist 
where there are other special circumstances which 
render it proper that the examination should be 
allowed. 7 * 30 

§ 30(2). - Disclosure of Names and Lo¬ 

cation of Witnesses, Parties, and 
Other Persons 

a. Disclosure of identity of parties and 

other persons 

b. Disclosure of names and location of 

witnesses 

a. Disclosure of Identity of Parties and Other 
Persons 

Some courts permit pretrial discovery to ascertain the 
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proper party to sue, while In other courts the procedure 
may not be used for this purpose. It is generally per. 
missible to use the procedure to obtain disclosure of the 
identity of persons who have knowledge of facts rele¬ 
vant to the proceeding. 

While defendant may examine plaintiff as to the 
names of all persons in whose behalf the action is 
brought, 7 * 50 the authorities arc not in accord as to 
whether an order of examination should be grant¬ 
ed to ascertain the proper party to sue. In some 
jurisdictions this has been permitted, 8 but in other 
jurisdictions it has been refused. 9 In the several 
departments in New York, the rulings arc not uni¬ 
form, and some cases grant an examination for 
this purpose 10 while others refuse to grant a pre- 


Unavailable because of military serv¬ 
ice 

Pretrial examination of defendant 
because of possibility he will be ab¬ 
sent due to military service will be 
refused under policy of Soldiers’ and 
Sailors* Civil Relief Act of 1940, 60 
U.S.C.A.Appendix § 501 et seq. 
N.Y.—Curran v. Newstead, 40 N.Y.S. 
2d 886. 

7.25 Special circumstances not re¬ 
quired 

If one of the specifically enumerat¬ 
ed grounds for examination exists, it 
is not required that there be special 
circumstances existing to justify 
such examination. 

N.Y.—Shapiro Bros. Factors v. Mos- 
kowitz, 33 N.Y.S.2d 67. 

7.30 U.S.—Commercial Solvents 
Corp. v. Louisiana Liquid Fertilizer 
Co., D.C.N.Y., 20 F.R.D. 359. 

N.Y.—Application of Katz, 160 N.Y. 
S.2d 159, 3 A.D.2d 238—Laruffa v. 
Astarita, 34 N.Y.S.2d 869, 264 App. 
Div. 785. 

Troenecker v. Stager, 92 N.Y.S. 
2d 4, 196 Misc. 403—Lyon v. Field- 
gren Realty Corp., 78 N.Y.S.2d 165, 
190 Misc. 700, affirmed 77 N.Y.S.2d 
690, 273 App.Div. 917, appeal denied 
79 N.Y.S.2d 520, 273 App.Div. 1008 
—Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906—Gillette v. War¬ 
ren, 23 N.Y.S.2d 828, 175 Misc. 614, 
affirmed 23 N.Y.S.2d 847, 260 App. 
Div. 900. 

Georges Marie Binon, Inc., v. 
New York Lumber & Panel Co., 84 
N.Y.S.2d 326—Federal Ins. Co. v. 
Cosmo Garage, 74 N.Y.S.2d 891— 
Kenmore Estates v. Montrose Indus. 
Bank, 56 N.Y.S.2d 621—Application 
of Dimin, 41 N.Y.S.2d 797. 

liberal construction of term 
Courts have adopted a liberal con¬ 
struction of the words “special cir¬ 
cumstances,’* and in a case where the 
ends of justice and orderly procedure 
on the trial make it advisable, an 


examination will be granted where 
under any reasonable construction it 
can be said that special circumstanc¬ 
es exist. 

N.Y.—Kenmore Estates v. Montrose 
Indus. Bank, 56 N.Y.S.2d 621. 
Unusual circumstances held not to 
exist 

In action on automobile collision 
policy, facts did not show “unusual 
circumstances” required by statute 
for examination of automobile driv¬ 
er before trial, where answering affi¬ 
davit alleged defendant had been 
furnished all information at plain¬ 
tiff's command and that driver had 
made full disclosure with respect to 
accident. 

N.Y.—Thorne v. Jersey Ins. Co. of 
New York, 48 N.Y.S.Sd 18, 267 App. 
Div. 1023. 

7.50 N.Y.—Thomann v. Flynn, 297 
N.Y.S. 224, 251 App.Div. 901. 
Identity of partners 

Under rule providing that persons 
engaged in business as a partnership 
may sue or be sued in their partner¬ 
ship name, partners need not be 
identified, and if it is necessary to 
know who are members of partner¬ 
ship suing, court, under proper plead¬ 
ing, would have discretionary power 
to compel such disclosure as might 
be necessary to protect defendant in 
his right to assert defenses or coun¬ 
terclaims. 

Tex.—Johnson v. Pioneer Mortg. Co., 
Civ.App., 264 S.W.2d 761, error dis¬ 
missed. 

Insurer 

Interrogatories seeking to ascer¬ 
tain if and by whom certain expens¬ 
es were paid will be refused, par¬ 
ticularly where if paid by an insur¬ 
ance company the information would 
cause a mistrial. 

Pa.—Under v. United Cigar-Whelan 
Stores Corp., 84 Fa.Dist. & Co. 478. 

8. Ill.—Aarseth v. Stein, 278 Ill.App. 
16. 
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Ohio.—Fein stein v. City of Cleve¬ 
land, Com.PI., 121 N.E.2d 112. 
Tex,—Dallas Joint Stock Land Hank 
of Dallas v. State ox ml. Cobb, Civ. 
App., 133 S.W.8d 827, affirmed, 137 
S.W.2d 993, 135 Tex. 25—Dallas 
Joint Stock Land Hank v. Rawlins, 
Civ.App., 129 S.W.2d 485. 

Control of place of Injury 
In an action for personal injuries 
alleged to have occurred in n theater 
where defendant corporation denied 
ownership or operation of theater, 
plaintiff could hnvo resort to dis¬ 
covery procedure to ascertain true 
operator of theater before cause of 
action was barred by statute of lim¬ 
itations. 

Ill.—Heinz v. Radio Keith Orphcum 
Western Vaudeville Exchange, 70 
N.E.Sd 216, 329 Ill.App. (MX. 

9. N.C.—Knight v. Little*, 9 K.R2d 
377, 217 N.C. 681. 

10. N.Y.—Peterman v. Sehpelnmn, 
82 N.Y.S.2d XI1, 274 App.Div. 901 
—Application of Slrope, 30 N.Y.S. 
2d 860, 263 App.Div. 7 GB—Lauffer 
v. Eastern Star Temple, 207 N.Y.S, 
292, 210 App.Div. 619. 

Application of Cohen, 37 N.Y.S. 
2d 115, 179 Misc. 6, affirmed 38 N. 
Y.S,2d 925, 265 App.Div. 1029. 

Application of Kahes, 175 N.Y.S. 
2d 83—Silverman v. Nachwaller, 
167 N.Y.S.2d 307—Application of 
Kaufman, 143 N.Y.K.lid xr>3--Ehr¬ 
lich v. Gerstenhaber, 138 N.Y.S.Sd 
702, affirmed 141 N.Y.S.2d 502, 285 
App.Div. 1074. 

18 C.J. p 10X5 nolo 95, p 1086 note 
96. 

Department rule not followed 

Supreme court, Necond department, 
would not follow rule of department 
that there could be no examination to 
ascertain proper party to sue, the 
court departing from the rule to pre¬ 
vent running of statute of limita¬ 
tions. 

N.Y.—Application of Weiss, 147 NX 
S,2d 455, 208 Misc. 1010, 
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trial examination to ascertain the proper party to 
sue. 11 In an action brought against less than all of 
several joint tort-feasors, an examination prior to 
trial of one or more of the named defendants may be 
refused where the purpose of such examination is to 
ascertain the names of those tort-feasors who were 
not made parties to the suit. 11 * 1 Where defendant 
alleges as a separate defense that a person other 
than plaintiff is the proper party in interest to bring 
suit, but such defense is stricken, plaintiff's re¬ 
quest for pretrial examination as to this defense 
will not be granted. 11 * 2 

A requirement that on proper demand a party 
shall disclose his post office address and residence 
in sufficient detail to permit ready location does not 
require interpretation, and the verbiage should be 
accorded its logical and most effective meaning, 11 * 3 
and, since the requirement is proper, no equivoca¬ 
tion in the slightest degree should be permitted. 11 * 4 
An attorney for a party may be required on pre¬ 


trial examination to state the address of his 
client. 11 * 5 

Some courts draw a distinction between an "oc¬ 
currence” witness, that is, a person having person¬ 
al knowledge of the event, and a person who is to 
be called to testify at the trial, 11 * 6 and even though 
pretrial examination may not be used to disclose the 
identity of a person who is to be called as a wit¬ 
ness at the trial, as discussed infra subdivision b 
of this section, an examination may be permitted to 
obtain the disclosure of an “occurrence” witness, 11 * 7 
that is, a person having knowledge of relevant 
facts; 11 * 8 and a statute or rule of procedure which 
specifically provides that a party shall not be re¬ 
quired to furnish the identity and location of wit¬ 
nesses does not preclude discovery to obtain the 
identity of persons having knowledge of relevant 
facts. 11 * 9 Pretrial examination may thus be used to 
obtain the disclosure of the identity of a person who 
participated or was involved in the transaction in 
suit, 11 * 10 or the accident complained of, 11 * 11 or to 


Identification of attorney presenting 1 
indictment to grand jury 

A party desiring to bring malicious 
prosecution action was not entitled 
under statute to order requiring 
grand jury stenographer to be ex¬ 
amined concerning identity of attor¬ 
ney who presented charge resulting 
in indictment subsequently dismissed 
in view of statute prohibiting ste¬ 
nographer from permitting anyone to 
take a copy of testimony or read it 
except on written court order. 

N.Y.—Application of Roberts, 9 N.Y. 
S.2d 541, 169 Mise. 669. 

11 . N.Y.—Smith v. 501 Washington, 
Inc., 90 N.Y.S.2d 193, 275 App.Div. 
899—In re Hufstutler, 222 N.Y.S. 
43, 220 App.Div. 587—Matter of 
Moto Bloc Import Co., 125 N.Y.S. 
427, 140 App.Div. 532—Matter of 
Schoeller, 77 N.Y.S. 614, 74 App. 
Div. 347. 

Application of Clesi, 47 N.Y.S,2d 
555, 181 Misc. 351—Boyle v. Mu¬ 
nicipal Gas Co., 161 N.Y.S. 991, 96 
Misc. 578. 

Application of Bussell, 70 N.Y. 
S.2d 175—In re Titanium Alloy 
Mfg. Co., 198 N.Y.S. 503. 

Ascertaining Identity of codefendants 

In a case decided by supreme court, 
second department, the rule that 
there could be no discovery to ascer¬ 
tain proper party to sue would be 
applied where suit was started 
against one defendant with several 
defendants being referred to by ficti¬ 
tious names, and motion was made 
to examine known defendant to as¬ 
certain true names of other defend¬ 
ants. t 

N.Y.—Richardson v. Sheldon, 65 N.Y. 
S.2d 324. 


Cause of action against other parties 

Plaintiff may not have an examina¬ 
tion to determine whether he has a 
cause of action against persons not 
parties. 

N.Y.—Bloodgood v. Slayback, 66 N.Y. 

S. 610, 54 App.Div. 634. 

18 C.J. p 1087 note 9. 

11-1 N.Y.—Hinds, Noble & Eldredge 

v. Bonner, 102 N.Y.S. 484, 52 Misc. 
461—Rost v. Kessler, 39 N.Y.S.2d 
863, 179 Misc. 709. 

Prior to bringing action 

Where a prospective plaintiff knew 
some, but not all, persons who were 
responsible for injuries received, 
since text rule would apply to pre¬ 
vent him from bringing suit against 
known persons and then examining 
them as to other persons involved, 
he would be entitled, prior to bring¬ 
ing any action, to examination to de¬ 
termine all persons involved. 

N.Y.—Application of Kabes, 175 N.Y. 
S.2d 83. 

11.2 N.Y.—A. S. Barnes & Co. v. 
Remington Optical Corp., 101 N.Y. 
S.2d 267, 198 Misc. 746, affirmed 105 
N.Y.S.2d 395, 278 App.Div. 943. 

11.3 N.Y.—Fischer v. Seamen’s 
Church Institute of N. Y., 92 N.Y. 
S.2d 379, 195 Misc. 471, modified on 
other grounds, 92 N.Y.S.2d 427, 275 
App.Div. 1047. 

11.4 N.Y.—Fischer v. Seamen’s 
Church Institute of N. Y., supra. 

Form of disclosure required 

“I cannot see how any other lan¬ 
guage than ’my present post office 
address is * * * and my present 

residence is * * *' can be con¬ 

sidered compliance.” 


N.Y.—Fischer v. Seamen’s Church 
Institute of N. Y., supra. 

11.5 Ill.—Sunga v. Lee, 141 N.E.2d 
63, 13 Ill.App.2d 76. 

11.6 Ill.—Krupp v. Chicago Transit 
Authority, 132 N.E.2d 532, 8 I11.2d 
37. 

11.7 Ill.—Krupp v. Chicago Transit 
Authority, supra. 

11.8 Del.—Winter v. Pennsylvania 
R. Co., 68 A.2d 513, 6 Terry 108. 

Pa.—Brecht v. City of Philadelphia, 
81 Pa.Dist. & Co. 130. 

11.9 Ill.—Hruby v. Chicago Transit 
Authority, 142 N.E.2d 81, 11 I11.2d 
255—Krupp v. Chicago Transit Au¬ 
thority, 132 N.E.2d 532, 8 I11.2d 37. 

11.10 Del.—Frankel v. Sussex Poul¬ 
try Co., 71 A.2d 754, 6 Terry 264. 

Iowa.—Hitchcock v. Ginsberg, 37 N. 

W.2d 302, 240 Iowa 678. 

N.Y.—Milberg v. Lehrich, 156 N.Y.S. 
2d 74, 2 A.D.2d 861—Morris v. E. A. 
Laboratories, 33 N.Y.S.2d 464, 263 
App.Div. 540. 

Romano v. Mount Sinai Hospital, 
150 N.Y.S.2d 246. 

11.11 N.Y.—Milberg v. Lehrich, 156 
N.Y.S.2d 74, 2 A.D.2d 861. 

Arbuckle v. Loew's Theatre Sc 
Realty Corp., 108 N.Y.S.2d 115, 200 
Misc. 642, modified on other 
grounds 116 N.Y.S.2d 135, 280 App. 
Div. 945. 

Asking injured person as to> others 
present 

On pretrial examination plaintiff, 
alleged to have sustained injuries, 
may be interrogated as to names and 
addresses of other persons who were 
present at the time the accident oc¬ 
curred. 
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obtain the identity of any person having knowledge 
of the facts alleged in the pleadings j 11 * 12 and may 
be used to obtain from a defendant the names of 
his employees who were present at the time of the 
accident, 11 * 13 or who were engaged in performing 
certain work, 11 * 14 or who made an investigation of 
the matter in litigation. 11 * 15 A party who is re¬ 
quested to divulge the identity of persons who have 
knowledge of the facts may not be permitted to 
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refuse to do so on the ground that the identity of 
such persons is the work product of the interrogated 
person's attorney; 11 * 16 and, where a corporation is 
interrogated, the person answering for the corpo¬ 
ration may not refuse to answer questions as to 
the identity of corporate agents on the ground that 
he has no personal knowledge of the identity of such 
agents, and that his answer would be hearsay. 11 - 1 ? 


Ohio.—Furman v. Central Park Plaza 
Corp., Com.Pl., 102 N.E.2d 622. 
Asking 1 witness as to who else was 
present 

On pretrial examination it is prop¬ 
er to ask an eye witness to the oc¬ 
currence involved, with respect to 
who else was present. 

Mo.—state ex rel. Kansas City Pub¬ 
lic Service Co. v. Cowan, 203 S.W. 
2d 407, 356 Mo. 674. 

Hearsay role applied 

Nam es of witnesses to an accident 
which are in the possession of one 
of the parties to a suit may not be 
obtained by the other party on pre¬ 
trial examination, except in so far as 
the interrogated party has personal 
knowledge that the named persons 
were witnesses to, or were present 
at the scene of, and at the time of, 
the casualty. It must follow that, 
the names of purported eye witness¬ 
es to an accident may not be obtained 
by a party, to a suit involving that 
accident, from a third person, where 
the third person's knowledge as to 
whether the named witnesses were in 
fact witnesses to the casualty is 
based on hearsay. 

Mo.—Johnson v. Cox, 262 S.W.2d 13. 

Identity of person participating In 
rescue 

N.Y.—Pistana v. Pangburn, 151 N.Y. 
S.2d 742, 2 A.D.2d 643. 

Buie applied to common carrier 

(1) Common carrier operating un¬ 
der public franchise which enables it 
to use public highways owes duty 
which may be enforced by pretrial 
examination to disclose to passenger 
who was injured while riding in ve¬ 
hicle operated by carrier the identity 
of owner or operator of vehicle which 
collided with carrier’s vehicle and 
thereby caused injury to passenger. 
N.Y.—Spencer v. Third Ave. Transit 

Corp., 58 N.Y.S.2d 161, 185 Misc. 
920—Smith v. Surface Transp. 
Corp. of N. Y., 57 N.Y.S.2d 353, 
185 Misc. 139. 

Amato v. Third Ave. Transit 
Corp., 58 N.Y.S.2d 158. 

(2) In an action against a public 

transportation company for injuries 
or death, plaintiff would be entitled 
to obtain the names of other passen¬ 
gers on the vehicle, the names having 
been obtained by the operator of the 
company's vehicle. j 


Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Cowan, 203 S.W. 
2d 407, 356 Mo. 674—State ex rel. 
Williams v. Buzard, 190 S.W.2d 907, 
354 Mo. 719. 

Belding v. St. Louis Public Serv¬ 
ice Co., App., 205 S.W.2d 866, re¬ 
versed on other grounds 215 S.W. 
2d 506, 358 Mo. 491. 

(3) Where first interrogatory at¬ 
tached to petition in action for per¬ 
sonal injuries sustained by passenger 
on bus of defendant city asked 
whether bus came in contact with, or 
close proximity to, any other vehicle 
at time of accident, an affirmative 
answer given thereto made following 
interrogatories asking for identifica¬ 
tion of owner and operator of such 
vehicle or vehicles relevant as a 
means of verifying the answer given 
to first interrogatory. 

Ohio.—Feinstein v. City of Cleveland, 
Com.Pl., 121 N.E.Sd 112. 

(4) In a suit for personal injuries 
by passenger of public transit sys¬ 
tem, injuries having been sustained 
when transit system vehicle collided 
with another vehicle, on pretrial ex¬ 
amination of assistant superintend¬ 
ent of system asking identity of per¬ 
son who drove vehicle which collided 
with transit system vehicle, since 
information sought came into boing 
only as result of accident and, pursu¬ 
ant to custom of transit system, had 
been turned over to system’s legal 
department, it was privileged and 
need not be disclosed. 

Ohio.—In re Tichy, 118 N.E.2d 128. 
161 Ohio St. 104. 

(5) Interrogatories as to the names 
and addresses of others, if any, who 
claim injuries as a result of the ac¬ 
cident for which plaintiff is bringing 
suit are allowable, but information 
concerning injuries to others as a re¬ 
sult of the operation of any other 
subway train in the vicinity is not 
obtainable as being irrelevant and 
inadmissible. 

Pa.—Bradley v. Philadelphia Transp. 
Co., 87 Pa.Dist. & Co. 548. 

11.12 Knowledge in possession of at¬ 
torney 

Where party is interrogated prior 
to trial as to identity of persons hav¬ 
ing knowledge of facts which are set 
out in pleadings, he may not refuse 
to disclose identity of such persons 
on ground that knowledge of their 
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identity is in possession of inter¬ 
rogated person’s attorney. 

Del.—Bullock v. Maag, 94 A.2d 382, 
8 Terry 519. 

11.13 Pa.—Bradley v. Philadelphia 
Transp. Co., 87 Pa.Dist. & Co. 548. 

Names of train crew 
In action for damages resulting 
when plaintiff’s tractor and trailer 
were destroyed when a train of cars 
operated by defendant railroad back¬ 
ed into plaintiff’s tractor and trailer 
at a railroad crossing in town after 
dark, interrogatory requesting de¬ 
fendant to state by name* and job ti¬ 
tle each member of train crew who 
was actually on train and on engine, 
if an engine was attached to moving 
train of cars, was pertinent. 

Ohio.—Dieckbrader v. New York 
Cent. R. R., Com.Pl., 113 N.E.2d 
268. 

11.14 N.Y.—O’Brien v. Syracuse Li¬ 
noleum Floors, 84 N.Y.S.2d 12. 

11.15 Mo.—State ex red. Urogas 
Service Co. v. Adams, 262 S.W.2d 
9, 364 Mo. 389—State ex rel. Mil¬ 
ler’s Mut. Fire Ins. Ass’n v. Cn- 
ruthers, 226 S.W.2d 711, 360 Mo. 
8 . 

Names of persons Interviewed In 
course of Investigation 

In an action on a lira insurance 
policy where defendant insurer claim¬ 
ed the fire was willfully set and had 
an investigation made of plaintiff, 
defendant would not bo required to 
disclose the names of persons inter¬ 
viewed in the course of the investiga¬ 
tion. 

Mo.—State ex rel. Miller’s Mut. Fire 
Ins. Ass’n v, Caruthers, supra. 

11.16 Fla.—Dupree v. Better Way, 
Inc., 86 So.2d 425. 

Names obtained by employee 
Whore transit company, as part of 
routine after accident, required that 
conductor pass out courtesy curds on 
which occupants of streetcar were 
to writo their names and addresses, 
names and addresses of occupants 
were not part of work product of 
company's lawyer in preparation for 
trial and could bo obtained by oppo¬ 
nent through use c>f interrogatories. 
Ill.—Hruby v. Chicago Transit Au¬ 
thority, 142 N.lfl.Sd 81, 11 III.2d 255. 

11.17 Mo. — State ox rel.’ Urogas 
Service Co. v. Adams, 262 S.W.2d 
9, 3G4 Mo. 389. 
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Providing it is relevant and material to the issues 
or to the subject matter of the proceeding, on pre¬ 
trial examination a corporation may be required to 
disclose the names of its stockholders 11 * 18 or bond¬ 
holders, 11 * 19 and under some circumstances dis¬ 
closure may be required as to the identity of a 
physician 11 * 20 or nurse 11 * 21 who rendered medical 
services to an injured person. A pretrial examina¬ 
tion to obtain the identity of a person may be re¬ 
fused if the identity of the person would be irrele¬ 
vant, 11 * 22 such as the identity of a person who made 
an investigation of the facts alleged in the pleading 
•of the action. 11 * 23 

If there is no connection shown between the per¬ 
son whose identity is sought by discovery procedure 
and the transaction, occurrence, or accident which is 
the subject of the suit, the party interrogated may 
not be required to disclose the identity of such per¬ 
son, 11 * 24 unless there are special circumstances ex¬ 
isting, such as that the person whose identity is 
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sought is the only person who can testify to the mat¬ 
ter. 11 - 25 A party may be protected on pretrial ex¬ 
amination from being required to disclose the names 
of his customers, 11 - 26 particularly if the person be¬ 
ing examined is engaged in a highly competitive 
business, if the disclosure would result in serious 
damage, and if the information would not be neces¬ 
sary to the establishment of the moving party’s 
cause of action. 11 - 27 

b. Disclosure of Names and Location of Wit¬ 
nesses 

Where statutes or rules of procedure so provide, a 
party may be required on pretrial examination to dis¬ 
close the identity of his witnesses; but, In the absence 
of such statutes or rules of procedure, such disclosure 
will usually not be required. 

In a number of jurisdictions the discovery pro¬ 
cedure may be employed by a party to obtain from 
the opposing party the names and addresses of wit¬ 
nesses, 11 * 50 and this may be permitted under rules 


11.18 Tex.—Dallas Joint Stock Land 
Bank of Dallas v. State ex rel. 
Cobb, 137 S.W.2d 993, 135 Tex. 25. 

Names of persons holding 1 options to 
buy stock 

In derivative action by stockholder 
to compel his corporation to cancel 
certain stock options, stockholder’s 
interrogatory which asked the name, 
address, and nature of employment of 
each optionee, the number of shares 
for which each option had been ex¬ 
ercised and the total number of 
shares held by each optionee, was 
proper, in view of fact that questions 
propounded thereunder related to 
identity of persons who might have 
knowledge of relevant facts and to 
matters relevant to the issue. 

Del.—Elster v. American Airlines, 
Ch., 106 A.2d 516. 

11.19 N.Y.—Bergelt v. Roberts, 258 
N.Y.S. 905, 144 Misc. 832, affirmed 
258 N.Y.S. 1086 (1st case), 236 App. 
Div. 777, motion denied 258 N.Y.S. 
1086 (2nd case), 236 App.Div. 794. 

11.20 Necessity of medical services 
denied 

In case wherein plaintiff pleaded 
necessity of employing physician and 
such necessity was denied by defend¬ 
ant, interrogatory as to name of doc¬ 
tor or doctors who treated plaintiff’s 
injuries was competent, but where no 
claim was made for expense of doc¬ 
tors, hospital, or nurses, questions 
with respect to amounts paid to doc¬ 
tors, hospital, or nurses were not 
competent. 

Ohio.—Eisaman v. Weimer, Com. 
PL, 126 N.E.2d 92. 

11.21 Ohio.—Eisaman v. Weimer, su¬ 
pra. 

11.22 Pa.—Davis v. Bluraberg, 3 Pa, 
Dist. & Co.2d 150. 


11.23 Del.—Bullock v. Maag, 94 A.2d 
382, 8 Terry 619—Winter v. Penn¬ 
sylvania R. Co., 68 A.2d 513, 6 Ter¬ 
ry 108. 

11.24 N.Y.—Wilson v. Kenyon, 120 
N.Y.S.2d 638. 

11.25 N.Y.—McMahon v. Hayes-73rd 
Corp., 98 N.Y.S.2d 84, 197 Misc. 
318. 

Disclosure of identity of other hospi¬ 
tal patients 

Where examination of superintend¬ 
ent of hospital to obtain identity of 
other patients was sought, and op¬ 
posed on ground information was 
immaterial to issues, was contrary 
to law and public policy, and involved 
violation of confidential relationship 
between hospital and patients, exam¬ 
ination would be refused. 

N.Y.—Becker v. City of New York, 
145 N.Y.S.2d 22, 208 Misc. 744. 

11.26 N.Y.—Amster v. Kahn, 61 N.Y. 
S.2d 561. 

11.27 N.Y.—:Haffenberg v. Wendling, 
69 N.Y.S.2d 546, 271 App.Div. 1057. 

11.50 N.J.—Burke v. Central R. Co. 
of N. J., 126 A.2d 903, 42 N.J. 387 
—Gibilterra v. Rosemawr Homes, 
115 A.2d 553, 19 N.J. 166—Atlantic 
Northern Airlines v. Schwimmer, 96 
A.2d 652, 12 N.J. 293. 

Abbatemarco v. Colton, 106 A. 2d 
12, 31 N.J.Super. 181—Evtush v. 
Hudson Bus Transp. Co., 76 A.2d 
263, 10 N.J.Super. 45, affirmed 81 
A.2d 6, 7 N.J. 167, 27 A.L.R.2d 731. 
Pa.—Troutner v. Philadelphia 
Transp. Co., 5 Pa.Dist. & Co.2d 545 
—Shohola v. Hayden, 5 Pa.Dist. & 
Co.2d 62, 18 Monroe L.R. 22—Ven- 
to v. Pittsburgh R. Co., 4 Pa.Dist. 
& Co.2d 791, 104 Pittsb.Leg.J. 45— 
Kulbacki v. Seybold, 4 Pa.Dist. & 
Co.2d 330, 68 Dauph.Co. 136—Gins- 
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burg v. Lavin, 2 Pa»Dist. & Co.2d 
644—Zeldin etc. v. Penn Fruit Co., 
89 PaJDist. & Co. 313, 46 Mun.L.R. 
139—Topper v. C. W. Good, Inc., 88 
Pa.Dist. & Co. 189, 54 Lanc.L.Rev. 
83—Franco v. Riddle, 86 Pa.Dist. 
& Co. 79—Weiner v. Reed, 86 Pa. 
Dist. & Co. 9—Brecht v. City of 
Philadelphia, 81 Pa.Dist. & Co. 130 
—Kuhlman Elec. Co. v. Donegal 
Mfg. Corp., 81 Pa.Dist. & Co. 12, 53 
Lane.Rev. 155—Fetterolf v. Levick, 
80 Pa.Dist. & Co. 523—Lower Meri- 
on Tp. v. Hobson, 79 Pa.Dist. & Co. 
385, 68 Montg.Co. 205. 

Armstrong Cork Co. v. Miller, 
Com.PL, 53 Lanc.L.Rev. 300—Trad¬ 
er Horn Coal Co. v. F. D. Kessler, 
Inc., Com.Pl., 29 Northumb.Leg.J. 
117. 

Disclosure in interest of justice 
Under a statute providing that a 
party interrogated need not disclose 
the names of witnesses except that 
the court may compel such disclo¬ 
sure if justice seems to require it, 
and on such terms and conditions as 
the court deems expedient, the court 
may require the disclosure of the 
name of a witness who conducted the 
negotiations which are the subject 
of suit on behalf of defendant. 

U.S.—F. & M. Skirt Co. v. A. Wimpf- 
heimer & Bro., D.C.Mass., 25 F. 
Supp. 898. 

Purpose of role 

Rule providing for disclosure of 
identity of witnesses in pretrial dis¬ 
covery procedure is to prevent sur¬ 
prise and to aid in obtaining a just 
result on the merits. 

N.J.—Atlantic Northern Airlines v. 
Schwimmer, 96 A.2d 652, 12 N.J. 
293. 

Abbatemarco v. Colton, 106 A.2d 
12, 31 N.J.Super. 181. 
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of civil procedure, 11 * 52 particularly rules which fol¬ 
low the federal rules; 11 * 54 and such information 
may be obtained under a rule of procedure which 
provides that a party may obtain from an adverse 
party the identity and location of persons having 
knowledge of relevant facts. 11 * 56 

The rule is not limited to persons a party knows 
were witnesses to the transaction or accident, but 
includes all persons who were in such a position that 
they might have information concerning the cir¬ 
cumstances of the transaction or accident. 11,58 Even 
though discovery may be used to secure from the 
adverse party the identity of witnesses, the examina¬ 
tion may not impose an unreasonable burden on the 
adverse party to collect the information desired. 11,60 
Where a party is required on pretrial examination 

Disclosure not required 

In an action for injuries allegedly 
caused by negligent maintenance of 
grating, defendant would not be re¬ 
quired to disclose names of persons 
who had inspected premises where 
grating was located since there was 
no rule of law requiring periodic in¬ 
spection. 

Pa.—Perry v. Niedringhaus, 85 Pa. 

Dist. & Co. 112, 16 Monroe L.R. 41, 

69 Montg.Co. 242, 67 York Leg.Rec. 

66 . 

11.52 Pa.—Weiner v. Reed, 86 Pa. 

Dist. & Co. 9. 

11.54 N.J.—Gibilterra v. Rosemawr 
Homes, 115 A.2d 553, 19 N.J. 166. 

Abbatemarco v. Colton, 106 A.2d 
12, 31 N.J.Super. 181. 

Federal Rules of Civil Procedure re¬ 
quiring disclosure by adverse par¬ 
ty of identity of witnesses see 
Federal Courts § 134 a (2). 

11.56 N.J.—Gibilterra v. Rosemawr 
Homes, 115 A.2d 553, 19 N.J. 166. 

Burke v. Central R. Co. of N. J., 

126 A.2d 903, 42 N.J.Super. 387— 

Abbatemarco v. Colton, 106 A.2d 
12, 31 N.J.Super. 181. 

Form of interrogatory improper 
Form of interrogatory requiring 
plaintiffs to supply names and ad¬ 
dresses of all witnesses whom plain¬ 
tiffs proposed to call at trial was ob¬ 
jectionable, since, although defend¬ 
ants were entitled under rule to 
names and addresses of persons 
known to plaintiffs to have knowl¬ 
edge of relevant facts, plaintiffs could 
not be compelled to give names and 
addresses of all witnesses on whom 
they proposed to call at trial or to 
limit themselves in the introduction 
of testimony to named witnesses. 

N.J.—Muir v. Anderson, 81 A.2d 512, 

14 N.J.Super. 231. 

11.58 Pa.—'Vento v. Pittsburgh R. 

Co., 4 Pa.Dist. & Co.2d 791, 104 
Pittsb.Leg.J. 45. 

11.60 Pa.—Minichino v. Quakertown 


to make a disclosure of the identity and location of 
witnesses, the disclosure must be truthful, and com¬ 
plete as of the date the disclosure is made. 11,62 If, 
subsequent to the date of the disclosure, the inter¬ 
rogated party learns of additional witnesses he need 
not gratuitously provide the adverse party with the 
identity and location of such witnesses. 11,64 

In other jurisdictions, in the absence of rule of 
procedure or statutory provision therefor, a par¬ 
ty ordinarily will not be required on pretrial exami¬ 
nation to disclose the names of his witnesses. 11 * 65 
While this is not always regarded as a hard and 
fast rule, 11,68 there usually must be special cir¬ 
cumstances present which warrant departing from 
it,11*70 and the information sought must be material 
and necessary. 11,72 

255 App.Dlv. 930—Lambert v. Dwy¬ 
er, 283 N.Y.S. 64, 245 App.Div. 553. 

In re Krais’ Will, 107 N.Y.S.2d 
450, 201 Misc. 273—McMahon v. 
I-Iayes-73rd Corn., 98 N.Y.8.2d 84, 
197 Misc. 318—Babcock v. Northern 
New York Utilities, 234 N.Y.S. 552, 
134 Misc. 71—Standard Oil Co. v. 
Morse Dry Dock & Repair Co., 221 
N.Y.S. 280, 120 Misc. 571—McNa¬ 
mara v. New York State Rys., 220 
N.Y.S. 522, 129 Misc. 130, 

Corwin v. University of Roches¬ 
ter, 147 N.Y.S.2d 571—Walsh v. 
Winchell, 88 N.Y.R.2d 22. 

Ohio.—Elsaman v. Weimar, Com.PI., 
126 N.E.2d 92. 

18 C.J. p 1087 note 16, p 1103 note 72 
[a]. 

Disclosure not required of possible 
witnesses 

N.Y.—Martyn v. Braun, 69 N.Y.S.2d 
588, 270 App.Div. 7 68. 

In re Krais’ Will, 107 N.Y.S.2d 
450, 201 Misc. 273. 

Examination of oodefendant 

One of two defendants sued as 
joint tort-feasors for personal inju¬ 
ries could not obtain an order to ex¬ 
amine certain officers and agents of 
his codefendant merely to ascertain 
names of witnesses through whoso 
testimony codefendant intended to 
prove facts alleged by It. 

N.C.—Gudgor v. Robinson Bros. Con¬ 
tractors, 13 S.K.2d 414, 210 N.C. 251. 
11.68 N.Y.—’Wilson v. Kenyon, 129 
N.Y.S.Sd 638. 

11.70 N.Y.—Smith v. City of New 
York, 156 N.Y.S.Sd 1C7, 3 Misc.2d 
602. 

Flynn v. Confidential, Inc., 169 
N.Y.S.2d 784—Wilson v. Kenyon, 
120 N.Y.S.2d 638. 

N.Y.—Wilson v. Kenyon, su¬ 
pra. 

Relevancy and materiality of names 
not shown 

In action for death sustained in a 
streetcar accident, where names of 
passengers on the streetcar at time 


Borough, 88 Pa.Dist. & Co. 83, 46 
Mun.L.R. 49. 

11.62 N.J.—Evtush v. Hudson Bus 
Transp. Co., 76 A.2d 263, 10 N.J. 
Super. 45, affirmed 81 A.2d 6, 7 N. 
J. 167, 27 AL.R.2d 731. 

11.64 N.J.—Capone v. Norton, 78 A. 
2d 1 26, 11 N.J. Super. 189, affirmed 
83 A.2d 710, 8 N.J. 54. 

Continuing Interrogatory to obtain 
names later found 
An interrogatory propounded to de¬ 
fendant requesting names and ad¬ 
dresses of passengers on bus involved 
in accident and stating that inter¬ 
rogatories should be continuing so as 
to require supplemental answers if 
defendants obtained further informa¬ 
tion between time answers were serv¬ 
ed and time of trial was proper over 
objection that if supplementary facts 
came to attention of defendant with¬ 
in ten days before trial date, he 
would not be required to divulge 
such information, in view of rule re¬ 
quiring answers to interrogatories be 
given within fifteen days after serv¬ 
ice. 

Del.—Armstrong v. Diamond State 
Bus Lines, Inc., 125 A.2d 856. 

11.66 Ala.—Ex parte Driver, 50 So. 
2d 413, 255 Ala. 118—Ex parte 
Wood, 44 So.2d 560, 253 Ala. 375- 
Ex parte Nolen, 135 So. 337, 223 
Ala. 213. 

Del.—Frankel v. Sussex Poultry Co., 
71 A.2d 754, 6 Terry 264. 

Iowa.—Hitchcock v. Ginsberg, 37 N. 

W.2d 302, 240 Iowa 678. 

Mass.—Warren v. Decoste, 169 N.E. 
505, 269 Mass. 415—Cutter v. Coop¬ 
er, 125 N.E. 634, 234 Mass. 307. 
Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 
N.J.—Spalt v. Eaton, 192 A. 576, 118 
N.J.Law 327, affirmed 196 A. 736, 
119 N.J.Law 343. 

N.Y.—Kosiur v. Standard-North Buf¬ 
falo Foundries, Inc., 8 N.Y.S.2d 688, 
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As an exception to this rule, 11 - 74 pretrial exami¬ 
nation may be used to obtain the disclosure of the 
identity of a person who participated or was in¬ 
volved in the transaction in suit or the accident 
complained of, as stated supra subdivision a of 
this section, and the fact that such person may be 
a witness for the interrogated party would be mere¬ 
ly incidental, and would not be sufficient reason to 
permit the withholding of the person's name. 11 - 76 
Furthermore, in an action for negligence where in¬ 
teroffice communications, reports, and other writings 
are sought under pretrial discovery examination, the 
fact that such communications, reports, and writings 
may reveal the identity of witnesses by which the 
alleged negligence may be established does not 
necessarily preclude the examination. 11 - 78 

The right to maintain an equitable proceeding 
such as a bill of discovery to ascertain the identity 
of witnesses is discussed supra § 4. 


DISCOVERY §§ 30(2)-30(3) 

Expert witnesses . Although discovery may be au¬ 
thorized to ascertain the identity and location of 
persons having knowledge of relevant facts, if the 
conclusions of experts other than medical experts 
are immune from discovery, there may be no dis¬ 
covery to secure the names and location of expert 
witnesses, 11 * 80 in the absence of specific provision 
therefor. 11 - 82 

§ 30(3). - Knowledge of Applicant and 

Person Interrogated 

The fact that an applicant for pretrial discovery has 
knowledge of the matters which are the subject of the 
examination may, but does not necessarily, warrant re¬ 
fusal of the examination. 

The purpose of pretrial examination is to discover 
evidential matter which is no.t known to the one 
seeking the examination; 11 - 90 but merely because 
the party seeking examination has knowledge of the 
matters sought to be elicited, 12 or can obtain from 


of accident had been given to opera¬ 
tor and were in defendant's posses¬ 
sion, refusal to require defendant to 
disclose names of such witnesses was 
not error where there was nothing 
to establish relevancy or materiality 
of names of passengers and court 
had no way of knowing whether any 
of passengers could have or would 
have given testimony of value. 

Tex.—Dallas Ry. & Terminal Co. v. 

Oehler, 296 S.W.2d 767. 

11.74 N.Y.—Milberg v. Lehrich, 166 

N.Y.S.2d 74, 2 A.D.2d 861. 

11.76 Del.—Frankel v. Sussex Poul¬ 
try Co., 71 A.2d 764, 6 Terry 264. 
Iowa.—Hitchcock v. Ginsberg, 37 N. 

W.2d 302, 240 Iowa 678. 

11.78 N.Y.—Caswell v. United Air 
Dines, 78 N.Y.S.2d 387, 191 Misc. 
941. 

11.80 N.J.—Gibilterra v. Rosemawr 
Homes, 115 A.2d 653, 19 N.J. 166. 

11.82 In New Jersey 

Following the 1955 Judicial Con¬ 
ference the court adopted an amend¬ 
ment to R.R. 4:16-2 to require disclo¬ 
sure of the names and addresses of 
proposed expert witnesses for the 
limited purpose of enabling the party 
to investigate the qualilications of 
such witnesses in advance of trial. 
N.J.—Gibilterra v. Rosemawr Homes, 
supra. 

11.90 Ala.—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118—Ex parte Wood, 
44 So.2d 660, 253 Ala. 375—Ex 
parte Rowell, 26 So.2d 654, 248 Ala. 
80. 

Iowa.—Myers v. Stratmann, 65 N.W. 

2d 356, 245 Iowa 1060. 

Disclaimer of knowledge by plaintiff 
Fact that plaintiff disclaims knowl¬ 
edge of facts necessary to prove some 
of elements of plaintiff's case is not 


a valid ground for summarily deter¬ 
mining that action is without merit; 
such lack of knowledge is a strong 
supporting reason for examining de¬ 
fendant before trial. 

N.Y.—Evenga v. Herrick, 158 N.Y.S. 
2d 431, 3 A.D.2d 110. 

Carney v. Liebmann Breweries, 
Inc., 167 N.Y.S.2d 620, 8 Misc.2d 
1064, reargument granted in part 
172 N.Y.S.2d 39, 8 Misc.2d 1064. 

Defendant having no knowledge of 
claim 

Where cause of action was alleged 
to have happened a considerable pe¬ 
riod of time prior to institution of 
suit, and where defendant disclaimed 
any knowledge of claim, such, facts 
constituted valid reasons for exam¬ 
ination of plaintiff prior to trial. 
N.Y.—Newburgh v. McCauley, 107 
N.Y.S.2d 432, 200 Misc. 869. 

12. Mich.—Bartenbach v. Smith, 256 
N.W. 584, 268 Mich. 653, 95 A.D.R. 
238. 

N.Y.—Haire v. Title Guarantee & 
Trust Co., 292 N.Y.S. 256, 249 App. 
Div. 786—Matza v. Monks, 280 N. 
Y.S. 147, 245 App.Div. 732—Gaunt 
v. F. W. Woolworth Co., 264 N.Y.S. 
539, 239 App.Div. 850—Peck Coal 
Corporation v. Fowler, 243 N.Y.S. 
247, 230 App.Div. 713—Wertheim v. 
Grombecker, 240 N.Y.S. 623, 229 
App.Div. 16—Berger v. Day, 240 
N.Y.S. 444, 228 App.Div, 819- 

Drake v. Line-a-Time Mfg. Co., 233 
N.Y.S. 481, 226 App.Div. 717—Co- 
miskey v. Cross, 230 N.Y.S. 39, 224 
App.Div. 759—Shul Tan Realty 
Corporation v. Coney Island Es¬ 
tates, 227 N.Y.S. 467, 223 App.Div. 
772—McGrath v. Blumenthal, 222 
N.Y.S. 140, 220 App.Div. 781. 

Diamond v. 87 Nassau St. Corp., 
152 N.Y.S.2d 244, 4 Misc.2d 408— 
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Burns v. Hayes, 84 N.Y.S.2d 277, 
193 Misc. 501—Yannatone v. Sulli¬ 
van, 61 N.Y.S.2d 421, 187 Misc. 3— 
Parsons v. Moss, 13 N.Y.S.2d 865, 
171 Misc. 828—Foster v. Yorkshire 
Ins. Co., 3 N.Y.S.2d 149, 167 Misc. 
204, affirmed 7 N.Y.S.2d 79, 255 App. 
Div. 829—Hillick v. E. W. Edwards 
& Son, 256 N.Y.S. 313, 143 Misc. 
277, modified on other grounds 257 
N.Y.S. 945, 235 App.Div. 893, Pearl 
v. Abraham & Straus, 257 N.Y.S. 
946, 235 App.Div. 893, and Jacobs 
v. E. W. Edwards & Son, 257 N.Y. 
S. 947, 235 App.Div. 893—Maher v. 
Orange & Rockland Electric Co., 
252 N.Y.S. 459, 141 Misc. 573- 
Maria v. Bower, 236 N.Y.S. 291, 134 
Misc. 800—Payne v. Chatham & 
Phenix Nat. Bank & Trust Co., 229 
N.Y.S. 563, 132 Misc. 531—Davidson 
v. Dorfman, 215 N.Y.S. 307, 127 
Misc. 165—Klapp v. Merwin, 203 
N.Y.S. 694, 122 Misc. 708, affirmed 
204 N.Y.S. 921, 209 App.Div. 841. 

Silverstein v. Exciting Fashions, 
135 N.Y.S.2d 245, affirmed 144 N.Y. 
S.2d 717, 286 App.Div. 971—Heath 
v. Masotti, 55 N.Y.S.2d 416, affirmed 
59 N.Y.S.2d 384, 269 App.Div. 1007 
—Darraugh v. Carrington, 43 N.Y. 
S,2& 452, affirmed 45 N.Y.S.2d 118, 
266 App.Div. 993—Slattery v. Par¬ 
sons, 17 N.Y.S.2d 6. 

Pa.—Stebelski v. Philadelphia 

Transp. Co. f 6 Pa.Dist. & Co.2d 627 
—Eisenberg v. Penn Traffic Co., 6 
Pa.Dist. & Co. 2d 364. 

Klein v. Commonwealth, Com. 
Pl„ 104 Fittsb.Leg.J. 471. 

Allegation, as knowledge of facts 
Interrogatories as to facts alleged 
in a complaint are not to be denied 
on the ground that they necessarily 
relate to facts already known to 
plaintiff and are therefore violative 
of a rule of procedure providing for 
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Dther sources the information sought, 13 does not 
necessarily deprive him of the right to an examina¬ 
tion as to those matters. However, an examination 
may be refused as to facts which are, 14 or should 
be 14 * 5 known to applicant, or which, by reasonable 
diligence, are easily capable of ascertainment; 15 
and a pretrial examination may properly be denied 
with respect to matters as to which the applicant 
would have more knowledge than the party sought 
to be interrogated. 15 * 5 


27 C.J.S. 

§ 31 . - To Enable Party to Frame Plead¬ 

ings 

Discovery procedure may be used to enable a party 
to ascertain facts and information which is necessary to 
prepare pleadings and frame issues. 

Examination prior to trial may be permitted to 
discover facts and information necessary to the 
preparation of pleadings and the framing of is¬ 
sues, 15 - B0 and may be had for the purpose of obtain- 


pretrial discovery, since the mere 
fact that plaintiff alleges facts does 
not establish that he knows them 
or has means of obtaining them. 

Pa.—Brecht v. City of Philadelphia, 
81 Pa.Dist. & Co. 130. 

13. N.Y.—Wertheim v. Grombecker, 
240 N.Y.S. 623, 229 App.Div. 16- 
Green v. Selznick, 221 N.Y.S. 63, 
220 App.Div. 12. 

Gardner v. Frederick, 22 N.Y.S. 
2d 77, 174 Misc. 891—Bailowitz v. 
Independent Congregation Wisdom 
of Man of Plinsk, 274 N.Y.S. 639, 
153 Misc. 306—Payne v. Chatham & 
Phenix Nat. Bank & Trust Co., 22 9 
N.Y.S. 563, 132 Misc. 531. 

Burns v. Hayes, 84 N.Y.S.2d 277 
—Slattery v. Parsons, 17 N.Y.S.2d 
6 . 

18 C.J. p 1086 note 3. 

Information obtained from examina¬ 
tion of books 

Any information obtained by di¬ 
rector in informal examination of 
corporate books could not take place 
of formal examination of corporation 
and officer before trial of director’s 
action for appropriation and waste 
of corporate assets. 

N.Y.—Burgess v. Stevens, 266 N.Y.S. 
79, 148 Misc. 450. 

14. Iowa.—Myers v. Stratmann, 65 
N.W.2d 356, 245 Iowa 1060. 

N.Y.—Western Elevating Ass'n v. 
Chapman, 263 N.Y.S. 62, 238 App. 
Div. 14—Bray v. Jevons, 212 N.Y.S. 
167, 214 App.Div. 306. 

Ralph v. Schicker, 295 N.Y.S. 497, 
162 Misc. 380—Murphy v. American 
Hawaiian S. S. Co., 268 N.Y.S. 301, 
150 Misc. 530—Union Trust Co. of 
Rochester v. Francis, 277 N.Y.S. 
332, 154 Misc. 83—Kirman v. Fries, 
220 N.Y.S. 430, 128 Misc. 861. 

Spaulding v. Hotchkiss, 62 N.Y. 
S.2d 151. 

Ohio.—Leeper v. Nimer, Com.Pl., 94 
N.E.2d 286. 

Pa.—Barlow v. Waples, 82 Fa.Dist. & 
Co. 1. 

18 C.J. p 1095 note 13. 

Information equally known to pro¬ 
pounder 

Adverse party is not required to 
disclose in his answers to interroga¬ 
tories information equally available 
to propounder. 

Ala.—Ex parte Reserve Life Ins. Co., 


77 So.2d 388, 38 Ala.App. 32, certio¬ 
rari dismissed Reserve Life Ins. 
Co. v. Longshore, 77 So.2d 392, 262 
Ala. 95. 

Written interrogatories as to facts 
within the petitioner’s knowledge 
will not be granted. 

Conn.—Hubert v. New York, etc., R. 

Co., 96 A. 967, 90 Conn. 261. 

N.J.—Simko v. First Catholic Slovak 
Union of U. S. of America, 141 A. 
162, 6 N.J.MiSC. 242. 

Wash.—Brooke v. Boyd, 141 P. 357, 
80 Wash. 213, Ann.Cas.l916B 359. 
Conclusiveness of knowledge 

That plaintiff was present at trans¬ 
actions on which he sought exam¬ 
ination before trial was held not con¬ 
clusive that he was fully acquainted 
therewith. 

N.Y.—Kirman v. Fries, 220 N.Y.S. 
430, 128 Misc. 861. 

Prior correspondence between par¬ 
ties may be ground for refusing ex¬ 
amination prior to trial. 

N.Y.—Salvador v. New York Law 
School, 90 N.Y.S.2d 72, 275 App. 
Div. 967. 

Conversation 

(1) One party to a conversation 
may not examine the other party 
to the conversation as to what was 
said. 

N.Y.—O’Brien v. Syracuse Linoleum 
Floors, 84 N.Y.S.2d 12. 

(2) Under rule providing for in¬ 
terrogatories when necessary ade¬ 
quately to prepare for trial, inter¬ 
rogatories seeking defendant’s ver¬ 
sion of conversation between parties 
were objectionable. 

Iowa.—Myers v. Stratmann, 65 N.W. 
2d 356, 245 Iowa 1060. 

14.5 N.Y.—Harold J. Smith Leather 
Corp. v. Slater-Boroff, Inc., 129 N. 
Y.S.2d 557, 20C Misc. 124. 

Pa.—Harris v. Sun Ray Drug Co., 86 
Fa.Dist. & Co. 42—Pollock v. Si¬ 
mon, 85 Pa.Dist. & Co. 118—Singer 
v. Kitty Kelly Market Street Corp., 
81 FaJDist. & Co. 383. 

Information contained In legislation 
and regulations 

Pa.—Yoffee v. Pennsylvania Power 
& Light Co., 86 Pa.Dist. & Co. 276, 
65 Dauph.Co. 233. 

15. Mich.—Magel v. Kulczynski, 267 
N.W. 872, 276 Mich. 424. 
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Wash.—Brooke v. Boyd, 141 P. 357, 
80 Wash. 213, Ann.Cas.l916B 359. 
18 C.J. P 1095 note 14. 

Confidential relationship 
Where information sought in pre¬ 
trial examination is known only to 
the parties to a confidential relation¬ 
ship it is not equally available to a 
third party. 

Ala.—Ex parte Reserve Life Ins. Co., 
77 So.2d 388, 38 Ala.App. 32, cer¬ 
tiorari dismissed Reserve Life Ins. 
Co. v. Longshore, 77 So.2d 31)2, 262 
Ala. 95. 

Work product of attorney 

Where there was no indication that 
information sought was not equally 
and independently available to exam¬ 
ining party, and where sueh informa¬ 
tion had been obtained by examined 
party's attorney and was work prod¬ 
uct of such attorney, examination 
would be denied. 

Fla.—Boucher v. Pure Oil Co., App., 
101 So.2d 408. 

15.5 N.Y.—Buckley v. Buekicy, 134 

N.Y.S.2d 291, 206 Misc. OKI. 

Questioned party not present at acci¬ 
dent 

Pa.—Davis v. Blumberg, 3 Pa.Dist. <& 
Co. 2d 150. 

15.50 Mich.—Hallt'U v. Michigan 
Consul. Gas Co., 290 N.W. 723, 298 
Mich. 582. 

Fa.—Yoffee v. Fcnnny Ivan la Power <fe 
Light Co., 86 Pa.DiHl. & Co. 276, 65 
Dauph.Co. 233—Purcell v. Ashland 
Shamokin Auto Bus Co., 83 Pa.Dist. 
& Co. 22, 16 Sum.Leg.J. 1S6. 
Sparingly granted 

Examinations prior to trial to per¬ 
mit framing of pleadings are subject 
to abuse and are sparingly granted. 
N.Y.—In re Aldordiee’s Will, 99 N.Y. 
S.2d 466, 198 Misc. 5—Berman v. 
Robeson Cutlery Co., 61 N.Y.S.2d 
120, 187 Misc. 524. 

Lindquist v. Win. Spencer & Son 
Corp., 65 N.Y.S.2d 482. 

Testimony to be used on trial of ac¬ 
tion 

“There is no doubt as to tin* power 
of the Court to cause the deposition 
of a person to bo taken to enable a 
party to an action to oh Inin informa¬ 
tion which is necessary for tin* prep¬ 
aration of a pleading where the tes¬ 
timony is essential to be used upon 
the trial- of the action,” 
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ing facts necessary to enable plaintiff to frame his 
complaint, 16 or to enable defendant to frame his 
answer; 17 and pre-trial examination may be per¬ 
mitted where plaintiff shows a good cause of ac¬ 
tion, but is uncertain as to the form the action 
should take. 17 * 6 In a probate proceeding for the 
settlement of an account, a person who may appear 
in objection to the account may not be permitted 
to examine a third person for the purpose of obtain¬ 
ing information to frame objections to it, 17 - 10 but 
the refusal of such examination may be without 
prejudice to an application for examination after 
objections to the account have been filed. 17 * 20 An 
examination cannot be had, however, merely to en¬ 
able a plaintiff to allege the exact amount to which 


he is entitled, 18 or to make an estimate of the dam¬ 
age sustained by him, 19 unless the dealings between 
the parties are of such a character that the amount 
sued for cannot be otherwise approximately stated. 20 

An application for examination for the purpose 
of obtaining information to enable a prospective 
plaintiff to draw a complaint may be refused as not 
necessary for the protection of the rights of the 
moving party, 20 * 5 and an application to enable a 
party to plead will be refused where it is unneces¬ 
sary for that purpose. 21 

Where the court has granted a motion by defend¬ 
ant to have plaintiff make the complaint more def¬ 
inite and certain, plaintiff may be permitted to ex- 


N.Y.—Leonard v. Home Owners Loan 
Corp., 39 N.Y.S.Sd 127, 131. 
Consideration for adverse party 
Statute providing for discovery to 
enable plaintiff to frame a complaint 
should be administered with consid¬ 
eration that adverse party should not 
be subjected without adequate reason 
to an inquest into his private affairs 
and also with consideration that par¬ 
ty who seeks to plead must be able 
on a proper showing to get such in¬ 
formation as will enable him to plead 
a cause of action if he has one. 

Wis.—State ex rel. Wisconsin Bridge 
& Iron Co. v. Sullivan, 15 N.W.2d 
847, 245 Wis. 544. 

16. U.S.—Donnelly v. Anderson 

Brown & Co., D.C.N.Y., 275 F. 438. 
N.Y.—:Hackman v. 166 Norfolk St. 
Corp., 149 N.Y.S.2d 740, 1 A.D.2d 
906—Boyd v. Boyd, 95 N.Y.S.2d 268, 
276 App.Div. 1013—In re Kerwin, 
283 N.Y.S. 208, 246 App.Div. 668, ap¬ 
peal denied 200 N.E. 319, 270 N.Y. 
564—National Fire Ins. Co. of 
Hartford, Conn., v. Shearman, 204 
N.Y.S. 673, 209 App.Div. 538—Heye 
v. American Chemical Eduction Co., 
172 N.Y.S. 622, 185 App.Div. 13. 

Application of Dewhirst, 158 N. 
Y.S.2d 342, 4 Misc.2d 756—Gray v. 
Harris, 44 N.Y.S.2d 793, 180 Misc. 
1021—Hoyt v. Cornwall Hospital, 
6 N.Y.S.2d 1014, 169 Misc. 361- 
Del Monte Dress Co. v. Royal In¬ 
demnity Co., 277 N.Y.S. 11, 154 
Misc. 751, affirmed 274 N.Y.S. 1019, 
242 App.Div. 756—Giauque v. Cof¬ 
fey, 272 N.Y.S. 912, 152 Misc. 199— 
Lockwood v. Merchants' Despatch 
Transp. Co., 254 N.Y.S. 573, 142 
Misc. 470. 

Application of Kabes, 175 N.Y.S. 
2d 83—Goldberg v. Colonial Life 
Ins. Co. of America, 129 N.Y.S.2d 
637. 

N.C.—Fox v. Yarborough, 35 S.E.2d 
885, 225 N.C. 606—Buchholz v. H. 
K. Ferguson Co., 153 S.E. 260, 198 
N.C. 699, followed in Farmers’ Bank 
& Trust Co. v. Vinson, 154 S.E. 916, 
199 N.C. 807. 


Pa.—Pennacchioli v. Suraci, Com.Pl., 
54 Lack.Jur. 67—Philadelphia Sub¬ 
urban Water Co., Com.Pl., 70 
Montg.Co. 127. 

18 C.J. p 1088 note 31, p 1090 note 
49. 

Form of action 

Plaintiffs may examine proposed 
defendant to determine form of ac¬ 
tion, whether in equity, for account¬ 
ing, or at law for damages. 

N.Y.—Teall v. Roeser, 201 N.Y.S. 280, 
206 App.Div. 371. 

Hayden v. Gold Seal Products 
Co., 218 N.Y.S. 320, 139 Misc. 333. 
Uncertainty as to precise facts on 
which to base action 
N.Y.—Silverman v. Nachwalter, 167 
N.Y.S.2d 307, 10 Misc.2d 169. 

17. N.Y.—Wilkens v. Hartridge, 282 
N.Y.S. 636, 246 App.Div. 560. 

General Aniline & Film Corp. v. 
Bayer Co., 64 N.Y.S.2d 492, 188 
Misc. 929, affirmed 117 N.Y.S.2d 497, 
281 App.Div. 668, affirmed 113 N.E. 
2d 844, 305 N.Y. 479. 

18 C.J. p 1089 note 35. 

N.C.—Fox v. Yarborough, 35 S.E.2d 
885, 225 N.C. 606. 

Under rule of court in Michigan, 

defendant may have discovery not 
only to prove an affirmative defense 
but to determine the specific claims 
of plaintiff so that he may prepare 
his own defense. 

Mich.—Vincent v. Van Blooys, 248 
N.W. 633, 263 Mich. 312. 

17.5 N.Y.—East v. Endicott Forging 
& Mfg. Co., 116 N.Y.S.2d 589, 280 
App.Div. 651. 

17.10 N.Y.—In re Alderdice's Will, 
99 N.Y.S.2d 465, 198 Misc. 5. 

17.20 N.Y.—In re Alderdice's Will, 
supra. 

18. N.Y.—:In re Groothaert, 194 N.Y. 
S. 577, 201 App.Div. 510. 

Gray v. Harris, 44 N.Y.S.2d 793, 
180 Misc. 1021. 

Garbrinsky v. Meagher, 198 N.Y. 
S. 833, affirmed Garbinsky v. 


Meagher, 202 N.Y.S. 926, 208 App. 
Div. 762. 

18 C.J. p 1089 note 32. 

10. N.Y.—Newman v. Potter, 194 N. 

Y.S. 207, 201 App.Div. 335. 

18 C.J. p 1089 note 33. 

20. N.Y.—Hutchinson v. Birdsong, 
207 N.Y.S. 273, 211 App.Div. 316. 

N.C.—Corpus Juris cited in Brown 
v. E. H. Clement Co., 166 S.E. 515, 
516, 203 N.C. 50. 

18 C.J. p 1089 note 34. 

20.5 N.Y.—Application of Cohen, 37 
N.Y.S.2d 115, 179 Misc. 6, affirmed 
38 N.Y,S.2d 925, 265 App.Div. 1029. 

21. N.Y.—Rosenkranz v. Title Guar¬ 
antee & Trust Co., 24 N.Y.S.2d 732, 
260 App.Div. 1057—Union Trust Co. 
of Rochester v. Conway, 261 N.Y.S. 
839, 238 App.Div. 764—In re Groot¬ 
haert, 194 N.Y.S. 577, 201 App.Div. 
510. 

In re Pequeno's Estate, 30 N.Y. 
S.2d 123, 177 Misc. 223. 

Larrabee v. First Trust & Depos¬ 
it Co., 52 N.Y.S.2d 832—Leonard v. 
Home Owners Loan Corp., 39 N.Y. 
S.2d 127—Hillis v. Ferguson, 158 
N.Y.S. 613. 

N.C.—Ogburn v. Sterchi Bros. Stores, 
11 S.E.2d 460, 218 N.C. 507—Jones 
v. Union Guano Co., 104 S.E. 653, 
180 N.C. 319. 

18 C.J. p 1089 note 42. 

General denial 

An examination to enable defend¬ 
ant to prepare his answer and prove 
his defense will not be granted 
where the application shows that the 
answer will be a general denial. 
N.Y.—Golin v. Mooers, 8 N.Y.S. 12, 
5 Silv.Sup. 189. 

Immig v. Haesloop, 14 N.Y.S. 638. 
Accounting 

To frame a complaint in an ac¬ 
tion in equity for an accounting, an 
examination of defendant is un¬ 
necessary. 

N.Y.—In re Gathers Estate, 222 N. 
Y.S. 3, 221 App.Div. 158—Teall v. 
Roeser, 201 N.Y.S. 280, 206 App.Div. 
371. 
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§§ 31-32(1) DISCOVERY 

amine defendant in order to ascertain facts which 
will enable him to frame a complaint which is more 
definite and certain. 21 - 5 Similarly, where a defense 
pleaded has been stricken as constituting merely 
conclusions of law, defendant may be permitted 
to have an examination of plaintiff to obtain in¬ 
formation to cure the pleading which has been held 
to be defective. 21 - 10 An examination may be had 
to enable a party to frame a bill of particulars which 
he has been ordered to furnish. 22 

Since pre-trial discovery is not ordinarily per¬ 
mitted to' enable the moving party to ascertain 
whether he has a cause of action or defense, as 
stated supra § 30(1), it is a prerequisite to the pre¬ 
trial examination of defendant for the purpose of 
framing a complaint that plaintiff first show that he 
has a good cause of action. 22 - 5 It may also be a 
prerequisite to pre-trial examination to obtain in¬ 
formation necessary to file pleadings that leave of 
court for such examination be secured; 22 - 10 and, 
ordinarily, such leave will not be granted unless it 
has been made to appear under oath that such an 
order is necessary, that the evidence sought to be 
elicited is material and not otherwise available, 
and that the application is made in good faith. 22 * 15 

Knowledge of facts by applicant. An examination 
to enable a party to plead may be denied where the 
application shows that the facts in the possession 
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of the party are sufficient to enable him to plead, 23 
or where it can fairly be inferred from the allega¬ 
tions of the application that the party by following 
up the information in his possession could have pro¬ 
cured the desired information; 24 but plaintiff is not 
deprived of the right to examine defendant before 
trial because he has sufficient information to frame 
some kind of a complaint in general terms, 25 al¬ 
though the examination may be denied if the moving 
party is possessed of sufficient information to predi¬ 
cate a complaint based on information and belief. 25 * 0 
The rule is relaxed where a fiduciary relation, as the 
relation of principal and agent, exists between the 
parties and the facts are peculiarly within the 
knowledge of the party sought to be examined. 20 
An examination to enable a party to proceed to trial 
may be granted even though he has sufficient facts 
in his possession to enable him to plead. 27 

§ 32(1). Subject Matter of Examination 

Pre-trial discovery must be as to matters which are 
known to the questioned party, and it is usually limited 
to a factual examination, and may not call for opinions, 
conclusions, or inferences. 

The purpose of pre-trial examination is to dis¬ 
cover evidential matter that is known to the per¬ 
son interrogated, 27 * 50 and the interrogation must be 
as to matters which are within the personal knowl¬ 
edge of the interrogated person, 28 since, obviously, 


21.5 N.Y.—Silverstein v. Exciting: 
Fashions, 135 N.Y.S.2d 245, af¬ 
firmed 144 N.Y.S.2d 717, 286 App. 
Div. 971. 

21.10 N.Y.—Dache v. Abraham & 
Straus, 68 N.Y.S.2d 642. 

22. N.Y.—Weinberg* v. Berkshire Ice 
Co., 187 N.Y.S. 716, 196 App.Div. 
364—Zecchini v. Mayer, 186 N.Y.S. 
459, 195 AppJOiv, 423—Chittenden 
y. San Domingo Improvement Co., 
116 N.Y.S. 829, 132 App.Div. 169. 

Burns v. Hayes, 84 N.Y.S.2d 277, 
193 Misc. 501. 

18 C.J. p 1089 note 38. 

Evidence must be pertinent 
In action for guest's death in hotel 
elevator, defendant was not entitled 
to open commission to examine rela¬ 
tives as to deceased's constant in¬ 
toxication prior to accident, in or¬ 
der to make bill of particulars as to 
defense that "deceased in some way 
projected himself against the gates 
and outside the car," since order for 
bill required statement as to how, 
and not why, deceased did as al¬ 
leged. 

N.Y.—McCallum v. Beau-Site Co., 169 
N.Y.S. 601, 182 App.Div. 240. 

22.5 U.S.—Crean v. M. Moran 

Transp. Lines, D.C.N.Y., 50 F.Supp. 
107. 


N.Y.—East v. Endicott Forging & 
Mfg. Co., 116 N.Y.S.2d 589, 280 App. 
Div. 651. 

Congdon v. Oneida County 
Grange Co-op. Fire Ins. Co., 114 
N.Y.S.2d 167, 203 Misc. 98. 

Crave v. Bart J. Ruddy, Inc., 132 
N.Y.S.2d 908. 

22.10 N.C.—Culbertson v. Rogers, 89 
S.E.2d 299, 242 N.C. 622. 

22.15 N.C.—Culbertson v. Rogers, 
supra. 

23. N.Y.—Byrne v. Ludowici-Cela- 
don Co., 32 N.Y.S.2d 563, 263 App. 
Div. 893—Beikirch v. Loebs, 278 N. 
Y.S. 606, 243 App.Div. 859, followed 
in Beikirch v. Schaeffer, 278 N.Y.S. 
607, 243 App.Div. 860. 

Application of Dewhirst, 158 N. 
Y.S.2d 342, 4 Misc.2d 756. 

Tabor v. State, 49 N.Y.S.2d 797— 
Garbrinsky v. Meagher, 198 N.Y.S. 
833, affirmed Garbinsky v. Meagh¬ 
er, 202 N.Y.S. 926, 208 App.Div. 762. 
18 C.J. p 1090 note 43. 

24. N.Y.—Tanenbaum v. Lindheim, 
66 N.Y.S. 375, 54 App.Div. 188. 

18 C.J. p 1090 note 44. 

25. Wis.—Sullivan v. Ashland Light, 
etc., Co., 140 N.W. 316, 152 Wis. 
574. 

18 C.J. p 1090 note 45. 
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25.5 N.Y.—Application of Cohen, 37 
N.Y.S.2d 115, 179 Misc. G, affirmed 
38 N.Y.S.Sd 925, 265 App.Div. 1029. 

Lindquist v. Win. Spencer & Son 
Corp., 65 N.Y.S.2d 482. 

26. N.Y.—Drake v. Wninmann, 33 N. 
Y.S. 177, 12 Misc. 65, 24 N.Y.Clv. 
Proc. 323. 

27. N.Y.—Fierce v. Morris, 182 N. 
Y.S. 132, 192 App.Div. 502—Terry 
v, Ross Heater & Mfg. Co., 167 N. 
Y.S. 747, 180 App.Div. 714. 

27.50 Ala.—Ex parte Driver, 50 So. 
2d 413, 225 Ala. 118—33x parte 
Wood, 44 So.2d 500, 253 Ala. 375- 
Ex parto Rowell, 26 So.2d 554, 248 
Ala. 80. 

Iowa.—Hardenbergh v. Both, 73 N. 
W.2d 103, 247 Iowa 153. 

Information not possessed by ques¬ 
tioned party 

Where it was not made to appear 
that interrogated party was pos¬ 
sessed of information questioning 
party was entitled to have imparted, 
examination should be denied. 

N.Y.—Cohn v. (American) Lumber¬ 
man's Mut. Cas. Co. of Ill., 110 N.Y. 
S.2d 695, 279 App.Div. 949. 

28. Mass.—Warren v. Dccoste, 169 
N.E. 505, 269 Mass. 415—Robbins 
v. Brockton St. R, Co., 61 N.E. 265, 
180 Mass. 6L 
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a person may not be subject to pre-trial examina¬ 
tion as to matters of which the person has no knowl¬ 
edge ; 28 - 5 but a person interrogated prior to trial 
may not refuse to divulge the information requested 
on the ground that the information requested is 
known only to the interrogated person’s attor¬ 
ney . 28 - 10 The mere fact that a party is in posses¬ 
sion of desired information is not alone sufficient 
ground for allowing a pre-trial examination , 28 - 15 
and, conversely, the mere fact that a person pro¬ 
fesses lack of knowledge will not bar the granting 
of an order for pre-trial examination . 28 - 20 

Pre-trial discovery is properly employed to ex¬ 


amine as to acts and conduct of the interrogated 
party , 28 - 25 and is usually limited to a factual ex¬ 
amination , 28 - 30 and may not be used to examine as 
to argumentative matters , 28 - 85 or to elicit conclu¬ 
sions , 28 - 40 opinions , 28 - 45 or opinion evidence , 28 - 50 
and must not require an expert opinion , 20 or require 
inferences which may be drawn from facts . 80 If, 
however, the person interrogated is a party to the 
action, and is also an expert on the matter which is 
under examination, he may be examined as to his 
opinions within the area of his competency . 30 - 5 

Ordinarily, pre-trial examination should not be 
permitted to interrogate as to legal conclusions , 30 - 10 


N.J.—Parker v. Wilson, 2 N.J.Law 
365. 

N.Y.—Pulvin v. Sugarman, 179 N.Y. 
S. 174. 

Ohio.—Smith v. Cory Rubber Co., 
Com.Pl., 69 N.E.2d 777. 

Person not party to contract 

In suit to recover salesman's com¬ 
missions, defendant, not having: been 
a party to contract in suit, was not 
required to submit to an examina¬ 
tion before trial. 

N.Y.—Rothenberg v. Pickwick Cos¬ 
metic Corporation, 20 N.Y.S.2d 159. 
28.5 N.J.—Schwartz v. Public Serv¬ 
ice Coordinated Transport, 64 A.2d 
477. 

N.Y.—In re Levy's Estate, 92 N.Y.S. 
2d 211—Application of Dimin, 41 N. 
Y.S.2d 797. 

Answer denying 1 knowledge 

If a person lacks knowledge of any 
of matters on which an examination 
prior to trial has been allowed, he 
may so testify under oath on exam¬ 
ination. 

N.Y.—Schaefer-Hauser Corp. v. Cen¬ 
tury Chemical Co., 92 N.Y.S.2d 205, 
196 Misc. 474. 

Denial of prior dealings 
Fact that defendant claims to have 
had no dealings with plaintiff is no 
objection to pre-trial examination of 
defendant, and if he is without 
knowledge of any of items, he may so 
state under oath on examination. 
N.Y.—-Popkin v. Original Novelty Co., 
92 N.Y.S.2d 36, 196 Misc. 120. 

28.10 N.Y.—Mutual Life Ins. Co. of 
N. Y. v. Tailored Woman, 93 N.Y.S. 
2d 241, 276 App.Div. 144. 

28.15 N.Y.-—Metropolitan Life Ins. 
Co. v. Hugh Grant Drug Co., 140 N. 
Y.S.2d 798. 

28.20 N.Y.—Carney v. Liebmann 
Breweries, Inc., 167 N.Y.S.2d 620, 
8 Misc.2d 1064, reargument granted 
in part 172 N.Y.S.2d 39, 8 Misc.2d 
1064—Schaefer-Hauser Corp. v. 
Century Chemical Co., 92 N.Y.S.2d 
205, 196 Misc. 474. 

28.25 N.Y.—Kenyon v. Lord & Tay¬ 
lor, Inc., 184 N.Y.S.2d 478, 206 
Misc. 611. 


Pa.—Norwitch v. Minerva Holding 
Co., 88 Pa.Dist. & Co. 95. 

Nature of acts 

Where complaint in alienation of 
affection action was obscure as to 
nature of acts of allurement and per¬ 
suasion, discovery by defendant 
would elicit a description of nature 
of said alleged acts. 

Del.—Wiener v. Markel, 92 A.2d 706, 
8 Terry 449. 

Information, available elsewhere* 
Statute giving litigant right to 
propound to his opponent interroga¬ 
tories relevant to material matters in 
issue within his knowledge does not 
justify interrogation concerning op¬ 
ponent’s conduct and actions as to 
which information is reasonably 
available from other sources and 
which may be readily and fully In¬ 
quired into and developed on trial. 
Va.—Short v. Long, 87 S.E.2d 776, 
197 Va. 104. 

28.30 N.Y.—Hamm el Station Estates 
v. City of New York, 55 N.Y.S.2d 
249, 184 Misc. 859. 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239—Goepp v. 
American Overseas Airlines, 72 N. 
Y.S.2d 862. 

28.35 N.Y.—Milbeck Apartments v. 
Corby Associates, 135 N.Y.S.2d 792, 
285 App.Div. 83. 

28.40 Del.—Pfeifer v. Johnson Mo¬ 
tor Lines, Inc., 89 A.2d 154, 8 Ter¬ 
ry 191. 

N.Y.—Beverly Milk Yonkers Co. v. 
Conrad, 168 N.Y.S.2d 698, 5 A.D.2d 
682—Raines v. Sira Properties, 141 
N.Y.S.2d 337, 286 App.Div. 853. 

Hamm el Station Estates v. City 
of New York, 55 N.Y.S.2d 249, 184 
Misc. 859. 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239—Metropoli¬ 
tan Life Ins. Co. v. Hugh Grant 
Drug Co., 140 N.Y.S.2d 798—Wil¬ 
son v. Kenyon, 120 N.Y.S.2d 638. 
Pa.—Minichino v. Quakertown Bor¬ 
ough, 88 Pa.Dist. & Co. 83, 46 Mun. 
L.R. 49—Yoffee v. Pennsylvania 
Power & Light Co., 86 Pa.Dist. & 
Co. 276, 65 Dauph.Co. 233. 

O'* 


28.45 Del.—Pfeifer v. Johnson Mo¬ 
tor Lines, Inc., 89 A.2d 154, 8 Ter¬ 
ry 191. 

Ohio.—Smith v. Cory Rubber Co., 
Com.Pl., 69 N.E.2d 777. 

Pa.—Bradley v. Philadelphia Transp. 

Co., 87 Pa.Dist. & Co. 548. 
Beading of X-ray picture 

In an action for injuries, injured 
person will not be required to dis¬ 
close reading of an X-ray picture, 
since it would constitute disclosure 
of medical opinion rather than fact. 
Pa.—Ender v. United Cigar-Whelan 
Stores Corp., 84 Pa.Dist. & Co. 478 
—Fetterolf v. Levick, 80 Pa.Dist. 
& Co. 623. 

28.50 N.Y.—'Vaughn v. City of New 
York, 132 N.Y.S.2d 919—Goepp v. 
American Overseas Airlines, 72 N. 
Y.S.2d 862. 

29. N.Y.—Reif v. Gebel, 284 N.Y.S. 

98, 246 App.Div. 776—Pierce v. 

Morris, 182 N.Y.S. 132, 192 App. 
Div. 502. 

Vaughn v. City of New York, 132 
N.Y.S.2d 919—Selmar Garage Corp. 
v. Rink Realty Corp., 107 N.Y.S. 
2d 270. 

30. N.Y.—In re Riordan’s Will, 294 
N.Y.S. 781, 162 Misc. 401. 

Yor Elec. Corp. v. Benowitz, 157 
N.Y.S.2d 710. 

Where material facts are available, 
legal questions are not to be deter¬ 
mined by inferences. 

Ill.—Shaw v. Weisz, 91 N.E.2d 81, 339 
Ill.App. 630. 

30.5 Cal.—Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 433. 

30.10 Fla.—Boucher v. Pure Oil Co., 
App., 101 So.2d 408. 

N.Y.—Milbeck Apartments v. Corby 
Associates, 135 N.Y.S.2d 792, 285 
App.Div. 83. 

Kenyon v. Lord & Taylor, Inc., 
134 N.Y.S,2d 478, 206 Misc. 611— 
Mencher v. Chesley, 88 N.Y.S.2d 25, 
194 Misc. 1—Hammel Station Es¬ 
tates v. City of New York, 55 N.Y. 
S.2d 249, 184 Misc. 859. 

Metropolitan Life Ins. Co. v. 
Hugh Grant Drug Co., 140 N.Y.S.2d 
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or to require the revealing of the legal position of a 
party . 30 - 15 On the other hand, an interrogatory 
should not be considered improper for the sole rea¬ 
son that it requires the adverse party to state his 
contentions with respect to the issues made by the 
pleadings ; 30 * 20 and under a liberal and advanced 
concept of the discovery practice , 30 * 25 pre-trial in¬ 
terrogation may be as to opinions or conclusions 
necessary for the statement of a contention of the 
interrogated party , 30 * 30 but this concept or rule is 
not to be enlarged . 30 - 35 

The examination of an officer of a corporation , 31 
an executor , 32 or a trustee , 33 who is a party in his 
official or representative capacity is limited to the 
knowledge possessed in that capacity, and, thus, it 
is stated as a general rule that where one who stands 
in a fiduciary relationship is examined prior to | 


27 c.j.s. 

trial, the examination must be limited to those facts 
which the person has acquired in his fiduciary ca¬ 
pacity, and he may not be examined as to those 
matters of which he acquired knowledge as an in¬ 
dividual . 33 - 5 

Matters to be found in public records have been 
held not to be a proper subject of inquiry, 3 * but 
there is other authority which holds that such mat¬ 
ters may be included in the examination , 35 although 
the better practice is to exclude them , 36 particularly 
where the adverse party concedes the matter to be 
as shown by the public record . 36 * 5 Since a news¬ 
paper report is not a matter of public record ac¬ 
ceptable as evidence at a trial, the fact that facts or 
information desired arc to be found in newspaper 
reports is not sufficient reason for denying an ex¬ 
amination as to such matters . 36 * 10 


7$8—Lederman v. Cal-Therm In¬ 
dustries, 81 N.Y.S.2d 845—Newman 
v. Englander, 68 N.Y.S.2d 93. 
^Foreign law 

Defendant was not entitled to ex¬ 
amine plaintiff before trial with re¬ 
spect to an affirmative defense alleg¬ 
ing that transactions involved were 
subject to English law, and that un¬ 
der that law they were void and un¬ 
enforceable. 

N.Y.—iSunley v. Badler, 33 N.Y.S.2d 
642. 

Not conclusions of law 
Where statements of subjects of 
Inquiry in item of executors' notice 
of examination of testator’s widow 
may be read as broad expressions of 
general subjects of inquiry designed 
to elicit particular facts pertinent to 
general issue of intent and effect of 
various provisions of will, court will 
permit examination as thus limited 
to such existing facts, although many 
-of such subjects might be read as 
conclusions of law, interpretations of 
portions of will or predictions as to 
how executors will administer es¬ 
tate’s assets and exercise their pow¬ 
ers under will. 

N.Y.—In re Barber's Estate, 138 N.Y. 
S.2d 609. 

30.15 Fla.—Boucher v. Pure Oil Co., 
App., 101 So.2d 408. 

Mich.—Ewer v. Dietrich, 78 N.W.2d 
97, 346 Mich. 535. 

30.20 Del .—Pfeifer v. Johnson Mo¬ 
tor Lines, Inc., 89 A.2d 154, 8 Ter¬ 
ry 191. 

30.25 Del.—Days on v. Great North¬ 
ern Oil Co., 118 A.2d 361, 10 Terry 
411. 

•30.30 Del.—Dayson v. Great North¬ 
ern Oil Co., supra—Pfeifer v. John¬ 
son Motor Lines, Inc., 89 A.2d 164, 

8 Terry 191. 

Examination of attorney 

Discovery may be as to impres¬ 
sions and conclusions of attorneys. 


N.J.—Schwartz v. Public Service Co¬ 
ordinated Transport, 64 A.2d 477. 

30.35 Del.—Dayson v. Great North¬ 
ern Oil Co., 118 A.2d 361, 10 Terry 
411. 

31. Mass.—Hancock v. Franklin Ins. 
Co., 107 Mass. 113. 

N.Y.—Masciarelli v. Delaware & 
Hudson B. Co., 34 N.Y.S.2d 550, 178 
Misc. 458. 

Limited, to affairs of corporation 

Examination of officers and agents 
of corporation before trial must be 
limited to affairs of corporation in¬ 
volved in litigation to which corpora¬ 
tion is party. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264. 

32. N.Y.—Williams v. Sammis, 50 
N.Y.S.2d 742, 268 App.Div. 879— 
Nagel v. Nagel, 275 N.Y.S. Ill, 242 
App.Div. 845—Pardee v. Mutual 
Ben. Life Ins. Co., 265 N.Y.S. 837, 
238 App.Div. 294. 

In re Moritz’ Will, 1C8 N.Y.S.2d 
385, 10 Misc.2d 101, affirmed 171 N. 
Y.S.2d 800, 5 A.D.2d 839. 

Examination dependent on capacity 
of party examined 
Examination of an executor or ad¬ 
ministrator, sued in a representative 
capacity, is to be limited to such 
knowledge as he possesses in his 
representative capacity, where his 
examination is sought as an adverse 
party and not as a witness; but in 
order to examine him individually as 
a witness there must be a showing 
of special circumstances. 

N.Y.—Wade v. Sharrett, 72 N.Y.S.Sd 
903. 

Examination of person In different 
capacities 

Where executor's knowledge of cer¬ 
tain matters relating to estate was 
acquired prior to his appointment 
and not in his representative capaci- 
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ty, plaintiff was entitled to examine 
executor before trial in his individu¬ 
al capacity as to such matters and in 
his representative capacity ns to 
matters occurring only after date of 
his qualification. 

N.Y.—In re Moritz’ Will, 168 N.Y.S. 
2d 385. 10 Misc.2d 101, nillrmod 171 
N.Y.S.2d 800, 5 A.D.2U 839. 

33. N.Y.—In re O'FIyn’s Estate, 27 
N.Y.S.2d 595, 262 App.Div. 760. 

Manufacturers’ & Traders’ Trust 
Co. v. Commercial Casualty Ins. 
Co., 26C N.Y.S. 621, MS Misc. 604. 
33.5 N.Y.—In rc Mars' Will, 110 N. 
Y.S.2d 885, 201 Misc. 329. 

34. Mass.—Culler v. Cooper, 125 N. 
J5. 634, 234 Muss. 307. 

State and federal legislation 
Pa.—Yofi’ce v. Ponnsylvaniu. Power & 
Light Co., 86 Pn.Dlst. & Co. 276, 65 
Dn uph.Co. 233. 

35. N.Y.—Alba nos v. News Syndi¬ 
cate Co., 224 N.Y.S. 331, 130 Misc. 
566. 

Action against state 

In an action against the state, 
plaintiff may have an examination of 
state employees wiih reference to 
facts which may be found in the 
state records since such an ex¬ 
amination would be much more in¬ 
formative than n mere inspection of 
the records. 

N.Y.—Dunbar & Sullivan Dredging 
Co. v. State, 21 N.Y.S.2d 937, 174 
Misc. 743. 

36. N.Y.—Hamme! Station Estates 

v. City of New York, 55 N.Y.S.2d 
249, 184 Misc. 859—Hodgson v. 

News Syndicate Co., 1 N.Y.S.2d 
946, 165 Misc. 882, utm-med 1 N.Y. 
S.2d 947, 253 App.Div. SOS. 

36.5 N.Y.—Vunlc v. Hoe, 39 N.Y.S.2d 

392, 265 App.Div. 1060. 

36.10 N.Y.—Rlumkin v. City of New 
York, 47 N.Y.S.2d 492, 183 Misc. 
31. 



27 C.J. S. 

In accordance with the rules pertaining to the 
grounds or purposes of an examination, as consid¬ 
ered supra § 30(1), an examination does not proper¬ 
ly include a disclosure of the opposing party's evi¬ 
dence. 37 Where statutes or rules of procedure so 
permit, a party may use pretrial discovery to ob¬ 
tain from the opposite party the names and address¬ 
es of witnesses, 38 but ordinarily in the absence of 
such statutes or rules, discovery for this purpose is 
not permitted. 39 Defendant may examine plaintiff 
as to the names of all persons in whose behalf the 
action is brought, 40 and a corporation may be re¬ 
quired to disclose the names of its stockholders 41 
or bondholders. 42 

In the trial of an action it is generally discre¬ 
tionary with the court whether evidence may be in¬ 
troduced to prove a fact which the adverse party 
concedes by stipulation or admission to be true, as 
stated in Trial §§ 57, 58. The same rule is usually 
applied with respect to pre-trial examinations, and 
a party may not be permitted to examine as to mat¬ 
ters which need not be proved because of the facts 
having been admitted by the adverse party, 43 as, 
where there has been an admission of the matter in 
the pleadings, 43 * 5 and the court, on application for | 
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| pre-trial examination, may properly direct that as to- 
matters admitted in the pleadings the admission be 
accepted in lieu of interrogation. 43 * 10 On the other- 
hand, a party is not necessarily required to accept a 
concession offered by the adverse party in lieu of 
pre-trial examination, 43 * 15 and may be entitled to an 
examination regardless of admissions 43 * 20 or de¬ 
nials 43 * 25 in the pleadings. 

While an examination prior to trial will not be 
permitted to perform the functions of a demand for 
a bill of particulars, as discussed supra § 30(1), 
and may not be permitted as to matters fully cov¬ 
ered by a bill of particulars, 44 a party may be en¬ 
titled to examine the opposing party although a 
bill of particulars has been furnished if the desired* 
information is not fully covered by the bill of par¬ 
ticulars. 44 * 5 A party cannot compel the representa¬ 
tive of deceased person to testify as to transactions, 
with, or statements by, deceased person if thereby it 
opens the door to the party to prove such trans¬ 
actions or statements. 45 

Conclusory allegations of a complaint are not a 
proper subject of pre-trial examination, 45 * 5 and a 
complaint may be so conclusory and so lacking in 


37. Ala.—Ex parte Nolen, 135 So. 
337, 223 Ala. 213. 

N.Y.—Babcock v. Northern New 
York Utilities, 234 N.Y.S. 552, 134 
Misc. 71. 

Wash.—Hill v. Hill, 219 P. 18, 126 
Wash. 560. 

Testimony of witnesses 

A party is not entitled to inter¬ 
rogatories as to what facts possible 
witnesses would testify to. 

Mass.—Robbins v. Brockton St. R. 

Co., 61 N.E. 265, 180 Mass. 51. 
N.J.—Parker v. Wilson, 2 N.J.Law 
365. 

38. See supra § 30(2) b. 

39. See supra § 30(2) b. 

40. See supra § 30(2) a. 

41. See supra § 30(2) a. 

42. See supra § 30(2) a. 

43. N.Y.—De La Gandara v. Pyn- 
chon, 294 N.Y.S. 830, 250 App.Div. 
506—Burrows v. Magnetic Analysis 
Corporation, 248 N.Y.S. 366, 231 
App.Div. 619—Priess v. O’Donahue, 
159 N.Y.S. 397, 173 App.Div. 121. 

Poster v. Yorkshire Ins. Co., 3 
N.Y.S.2d 149, 167 Misc. 204, af¬ 
firmed 7 N.Y.S.2d 79, 255 App.Div. 
829—Klar v. City of New York, 
300 N.Y.S. 1182, 165 Misc. 875. 

Pulvin v. Sugarman, 179 N.Y.S. 
174. 

Pertinent issues framed by plead¬ 
ings 

Where pertinent issues are framed 
by pleadings, it is proper to deny an 


examination as to matters which are 
admitted. 

N.Y.—Rose v. Rose, 117 N.Y.S.2d 32, 
3 Misc.2d 753. 

43.5 N.Y.—Joannou v. Samaan, 109 
N.Y.S.2d 262, 279 App.Div. 796— 
Ahearn v. Manzione, 62 N.Y.S.2d 
280, 270 App.Div. 944. 

Mencher v. Chesley, 88 N.Y.S.2d 
25, 194 Misc. 11. 

Selmar Garage Corp. v. Rink 
Realty Corp., 107 N.Y.S.2d 270— 
Goepp v. American Overseas Air¬ 
lines, 72 N.Y.S.2d 862. 

Pa.—Berlin v. Brody, 4 Pa.Dist. & Co. 
2d 173. 

Items alleged and not denied 

Defendant was not entitled to ex¬ 
amine plaintiff before trial concern¬ 
ing items, which were not material 
and necessary, which were alleged in 
complaint, and which were not denied 
by answer. 

N.Y.—Levine v. Levy, 141 N.Y.S.2d 
131. 

43.10 N.Y.—Haller v. Benor Realty 
Corp., 37 N.Y.S.2d 289, 265 App. 
Div. 818. 

43.15 N.Y.—Bissell v. Winchell, 131 
N.Y.S.2d 198, 205 Misc. 877—Laz- 
rus v. Michel, 81 N.Y.S.2d 423, 192 
Misc. 665. 

43.20 N.Y.—Reiman v. Northern 
Zaleski Limited, 124 N.Y.S.2d 710, 
282 App.Div. 884—Curran v. Op- 
penheimer, 128 N.Y.S. 9, 143 App. 
Div. 271. 


Lazrus v. Michel, 81 N.Y.S.2d 423, 
192 Misc. 665. 

Tweed v. New York World-Tele¬ 
gram Corp., 132 N.Y.S.2d 820— 
Selmar Garage Corp. v. Rink Real¬ 
ty Corp., 107 N.Y.S.2d 270. 

Ohio.—Mecum v. Beshore, Com.Pl., 
119 N.E.2d 676. 

Pa.—Minichino v. Quakertown Bor¬ 
ough, 88 Pa.Dist. & Co. 83, 46 Mun. 
L.R. 49. 

18 C.J. p 1086 note 1. 

43.25 N.Y.—Moriela Corp. v. Luro, 
113 N.Y.S.2d 375, 280 App.Div. 803 
—Kornbluth v. Isaacs, 133 N.Y.S. 
737, 149 App.Div. 108. 

Carney v. Liebmann Breweries, 
Inc., 167 N.Y.S.2d 620, 8 Misc.2d' 
1064, reargument granted in part 
172 N.Y.S.2d 39, 8 Misc.2d 1064. 

18 C.J. p 1086 note 2. 

44. N.Y.—Crandall v. Ford Motor 
Co., 22 N.Y.S.2d 929, 260 AppJDiv. 
380. 

Sheffield China Co. v. Royal Chi¬ 
na, 90 N.Y.S.2d 574. 

44.5 N.Y.—Crandall v. Ford Motor 
Co., 32 N.Y.S.2d 729, 263 App.Div. 
208, amended on other grounds 34 
N.Y.S.2d 739, 264 App.Div. 805„ 
modified on other grounds 45 N.Y. 
S.2d 268, 266 App.Div. 1037, motion 
granted 51 N.Y.S.2d 759. 

45. N.J.—Deak v. Perth Amboy Gas¬ 
light Co., 140 A. 439, 1 N.J.Misc. 
457. 

45.5 N.Y.—Thomas v. Getlan, 124 N- 
Y.S.2d 577, 282 App.Div. 884. 
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§§ 32(1) —32 (2) DISCOVERY 

specificity that a broad examination prior to trial 
must be denied. 45 - 10 On the other hand, pre-trial 
examination will not be denied because of vague¬ 
ness of allegations where the complaint sets out 
specific and amply detailed charges of wrongdo¬ 
ing. 45 * 15 

§ 32(2). - Examination as to Particular 

Matters 

a. Damages 

b. Other particular matters 
a. Damages 

As a general rule, an examination prior to trial may 
be for the purpose of disclosing matters dealing with the 
issue of damages, but it may be necessary to establish 
the right to relief before an examination will be permit¬ 
ted as to matters relating to the extent of relief. 

As a general rule, an examination may be had 
under pre-trial discovery procedure for the purpose 
of disclosing matters dealing with the issue of dam¬ 
ages, 45 * 30 particularly where the examination is for 
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the purpose of proving damages as an integral part 
of plaintiff’s case, 45 - 31 since the questions of liabil¬ 
ity and the computation of damages ordinarily 
should not be tried separately. 45 - 32 

The examination prior to trial, on matters relat¬ 
ing to damages or to injuries which plaintiff claims 
were sustained, may be by plaintiff of defend- 
ant, 45i3 3 or it may be by defendant of plaintiff. 4 5.34 
The examination may be as to value, 45 * 35 the earn¬ 
ings of a party over a period of time, 45 - 36 amount 
of goods sold, 45 * 37 profits realized, 45 * 38 and amount 
of commissions earned. 45 - 39 

Defendant may require plaintiff to state details as 
to medical treatment necessitated by the injuries 
sustained, 45 - 40 and loss of earnings, if any, which 
are attributable to the injury or accident, 45 * 41 the 
amount of bills for medical services, 45 * 43 and the 
amount of hospital bills. 45 - 43 Provided the scope 
of the examination sought is not too broad, it may 
be as to prior actions for personal injuries. 45 - 44 An 


45.10 N.Y.—Braunfeld v. Levinson, 
120 N.Y.S.2d 261, 281 App.Div. 956. 
45.15 N.Y.—Yaeger v. Moncrieff, 161 
N.Y.S.2d 723, 5 Misc.2d 970, affirm¬ 
ed 158 N.Y.S.2d 757, 3 A.D.2d 650. 

45.30 Conn.—Prizio v. Penachio, 115 
A.2d 340, 19 Conn.Sup. 381. 

Ohio.—Sloan v. S. S. Kxesge Co., Com. 
PL, 97 N.E.2d 238. 

Pa.—'Berlin v. Brody, 4 Fa.Dist. & Co. 
2d 173—Weiner v. Reed, 86 Pa.Dist. 
& Co. 9. 

Marshall v. Ambridge Dist. 
Sportsmen’s Ass’n, Com.Pl., 19 
Beaver 141—Lippincott v. Graham, 
Com.PL, 3 Bucks Co. 16. 

S.C.—Peagler v. Atlantic Coast Line 
R. Co., 101 S.E.2d 821. 

Information material and necessary 
in diminution of damages 
N.Y.—Curran v. Matson, 32 N,Y.S.2d 
12, 177 Misc. 861. 

45.31 N.Y.—Nicoll v. Columbia 
Broadcasting System, 138 N.Y.S,2d 
518, 207 Misc. 388. 

Nap ear v. Penfleld Petroleum 
Products, 80 N.Y.S.2d 364, affirmed 
79 N.Y.S.2d 512, 273 App.Div. 977. 

45.32 N.Y.—:Nicoll v. Columbia 
Broadcasting System, 138 N.Y.S.2d 
518, 207 Misc. 388. 

45.33 Pa.—Shohola Feed & Grain Co. 
v. Hayden, 5 Pa.Dist. & Co.2d 62, 
18 Monroe L.R. 22. 

45.34 N.Y.—Puente v. Santisario, 
119 N.Y.S.2d 135, 281 App.Div. 844. 

Ohio.—Sloan v. S. S. Kresge Co., Com. 
Pl., 97 N.E.2d 238. 

Pa.—Regency Clothes, Inc. v. Pro¬ 
gressive Clothes, Inc., 78 Pa.Dist. 
& Co. 450. 

45.35 Value of property bailed 

In an action for breach of contract 


of bailment and for conversion in 
which plaintiff alleged delivery of 
property to defendant for cleaning 
and repair, and it was claimed de¬ 
fendant delivered property to third 
person who was impleaded as defend¬ 
ant, and property was lost due to 
theft from impleaded defendant, on 
pre-trial examination by plaintiff of 
impleaded defendant it was proper 
for plaintiff to interrogate as to val¬ 
ue of property, since plaintiff was 
entitled to prove value by testimo¬ 
ny of defendants, if this could be 
done. 

N.Y.—Carney v. Bares, 45 N.Y.S.2d 
240, 267 App.Div. 175. 

45.36 N.Y.—Kathleen Foley, Inc. v. 
Gulf Oil Corp., 163 N.Y.S.2d 266, 
3 A.D.2d 928. 

45.37 N.Y.—:Levy v. Baker, 92 N.Y.' 
S.2d 13, 275 App.Div. 1016. 

Shargel v. Gulland, 52 N.Y.S.2d 
142. 

45.38 N.Y.—Cohen v. Cohen, 47 N. 
Y.S.2d 339, 267 App.Div. 918. 

Ventz v. Kaltenbach, 173 N.Y.S. 
2d 676, 10 Misc.2d 862. 

Klapper v. Greenfield, 100 N.Y. 
S.2d 921. 

Xoss of profits 

Since loss of profits is an item of 
special damage which cannot be re¬ 
covered unless specifically pleaded, 
failure of plaintiff to allege loss of 
profits precluded an examination pri¬ 
or to trial as to such matter. 

N.Y.—Calabrisi v. Bero, 108 N.Y.S, 
2d 256, 279 App.Div. 702. 

45.39 N.Y,—Levy v. Baker, 92 N.Y, 
S.2d 13, 276 App.Div. 1016. 

Block v. Selectar Mfg. Corp., 56 
N.Y.S.2d 845. 

45.40 Pa.—Grossman v. Schectman, 
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86 Pa.Dist. & Co. 82—Fetterolf v. 
Levick, 80 Pa.Dlst. & Co. 523. 
Extent of payment 
Plaintiff may be required to state 
to what extent medical nnd other ex¬ 
penses allegedly incurred by him as 
result of accident have actually been 
paid. 

Pa.—Fetterolf v, Levick, supra. 

45.41 Pa.—Fetterolf v. Levick, su¬ 
pra. 

Whether money was paid as gift or 
for services 

In a trespass action arising out of 
an automobile accident wherein per¬ 
sonal injuries are alleged, plaintiff 
will bo required to state on written 
interrogatories whether or not he 
received payment of his full salary 
during any disability which might 
have resulted from accident, since 
right to recovery for lost wages de¬ 
pends on whether such money was 
paid to plaintiff as a gift or for serv¬ 
ices actually rendered. 

Pa.—Wyman v. Cohen, 9 Fa.Diat. & 
Co.2d 177. 

45.42 Ohio.—Fisaman v. Wolmcr, 
Com.Pl., 126 N.W.2d 92. 

45.43 Ohio.—Kiaaman ▼. Welmor, 
supra. 

45.44 All prior personal Injury suits 

In an action for damages for per¬ 
sonal injuries, plaintiff cannot be re¬ 
quired to state court, term, and num¬ 
ber of any suit over instituted by 
him to recover damages for personal 
injuries to himself; but if question 
were limited to actions instituted 
for personal injuries to any part or 
function of body claimed in instant 
suit to have been injured, It would 
be a proper Item for discovery. 
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injured person may not be required to disclose any 
unemployment insurance or workmen’s compensa¬ 
tion received, since such evidence would not be ad¬ 
missible, 45 - 45 but disclosure may be required of facts 
which would tend to show duration of disability. 45 * 46 
There may be no examination as to items for which 
no damages could be recovered. 45 - 47 

Pre-trial examination of a party may be as to 
financial condition and ability to pay where such 
matters are relevant and material in ascertaining 
the amount recoverable, 45 - 48 but not when such mat¬ 
ters are immaterial to the issues raised. 45 - 49 In an 
action by an attorney against a husband for legal 
services rendered either to the husband or to his 
wife, the husband’s financial status is usually rele¬ 
vant and subject to pre-trial examination, 45 - 50 but 
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the cases are not in agreement as to the right of a 
wife in a matrimonial action to examine her hus¬ 
band prior to trial as to his financial condition. 45 * 51 

Some courts follow the rule that there may be 
no pre-trial examination as to matters relating to 
the extent of relief until the right to relief has been 
established, 45 - 52 and, thus, although the field of 
inquiry in pre-trial examination has been greatly 
liberalized, it has not been enlarged to the point 
of permitting an examination as to the nature and 
extent of damages sustained before the right to 
damages has been established. 45 * 53 In accordance 
with this view, until the right of recovery has been 
established, defendant ordinarily may not be ex¬ 
amined prior to trial as to injuries sustained by 
plaintiff, 45 * 54 but such an examination may be per- 


Pa.—Wyman v. Cohen, 9 Pa.Dist. & 
Co.2d 177. 

45.45 Pa.—Ender v. United Cigar- 
Whelan Stores Corp., 84 PaJDist. 
& Co. 478—Petterolf v. Levick, 80 
Pa.Dist. & Co. 523. 

45.46 Execution of workmen’s com¬ 
pensation receipt 

Pa.—Fetterolf v. Levick, supra. 

45.47 N.Y.—Dipson v. Intrastate 
Theatre Corp., 106 N.Y.S. 2d 107, 
278 App.Div. 1016. 

45.48 N.Y.—Huff v. Vose, 280 N.Y.S. 
053, 245 App.Div. 83. 

Youngentob v. Ginsberg, 84 N. 
Y.S.2d 37, 192 Misc. 1024. 

45.49 N.Y.—Wilson v. Onondaga Ra¬ 
dio Broadcasting Corporation, 23 N. 
Y.S.2d 654, 175 Misc. 389. 

45.50 N.Y.—Stein v. Hart, 85 N.Y.S. 
2d 828, 274 App.Div. 1085. 

Easton v. Simpson, 46 N.Y.S.2d 
395, 182 Misc. 405, affirmed 49 N.Y. 
S.2d 431, 267 App.Div. 1047, appeal 
dismissed 59 N.E.2d 443, 293 N.Y. 
855. 

45.51 N.Y.—Buckley v. Buckley, 134 
N.Y.S.2d 291, 206 Misc. 981. 

Pre-trial examination as to spouse’s 
financial condition in divorce pro¬ 
ceedings see Divorce § 102. 

Precedents in conflict 

“The precedents do not seem to be 
in agreement as to whether, in ad¬ 
vance of the trial of a matrimonial 
action, a wife should be enabled to 
examine her husband as to his in¬ 
come and assets. Some courts hold 
that the plaintiff must first estab¬ 
lish her case in chief before she can 
examine into her husband’s finances. 
Others hold that since the usual' 
practice is to hear both issues at 
the same time, confusion will be 
avoided and time will be saved by a 
pre-trial examination. Whatever is 
the correct view in general, . . . 
it seems to me that a pre-trial in- 
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quiry is indicated where the wife 
sues for a separation upon the 
ground of non-support or inadequate 
support, for then the very nature of 
the action is in part grounded upon 
the husband's vocation and his em¬ 
ployment, and the amount of his in¬ 
come and assets." 

N.Y.—Buckley v. Buckley, 134 N.Y.S. 
2d 291, 293, 206 Misc. 981. 

Hearing- extending to matter covered 
in examination 

(1) In matrimonial action where 
increased support of wife was sought, 
pre-trial examination of husband as 
to extent of his resources and ability 
to pay would be denied on ground 
that hearing before referee would 
encompass purpose sought by exam¬ 
ination. 

N.Y.—Greer v. Greer, 147 N.Y.S.2d 
724. 

(2) In a similar action where sim¬ 
ilar examination was requested court 
permitted examination stating, “We 
may, of course, assume that the trial 
or hearing of any cause often extends 
to the subject matter of the sought 
after prior examination but that 
alone should not, in every case, be 
ground for denying it." 

N.Y.—Balmer v. Balmer, 169 N.Y.S. 
2d 53, 10 Misc.2d 880, affirmed 170 
N.Y.S.2d 865, 5 A.D.2d 839. 

Action for separation 

In an action for separation by a 
wife who also sues for support, she 
is entitled to have the husband ex¬ 
amined as to his ability to support. 
N.Y.—Linnekin v. Linnekin, 159 N.Y. 
S. 767, 96 Misc. 56. 

Action to set aside separation agree¬ 
ment 

Wife, in action against husband to 
set aside separation agreement, is 
entitled to examine husband before 
trial as to financial condition up to 
present time. 

N.Y.—'Vose v. Vose, 295 N.Y.S. 244, 
250 App.Div. 883—Rosenthal v. 
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Rosenthal, 245 N.T.S. 253, 230 App. 
Div. 483—Harding v. Harding, 197 
N.Y.S. 78, 203 App.Div. 721, af¬ 
firmed 142 N.E. 264, 236 N.Y. 514. 

Easton v. Simpson, 46 N.Y.S.2d 
395, 182 Misc. 405, affirmed 49 N. 
Y.S.2d 431, 267 App.Div. 1047, ap¬ 
peal dismissed 59 N.E.2d 443, 293 
N.Y. 855. 

Pomerance v. Pomerance, 101 N. 
Y.S.2d 116. 

Divorce action 

In an action for divorce where the 
husband denies the allegations of 
the complaint, he cannot be examined 
before trial concerning his property 
and income, since the testimony 
sought would be material only on the 
question of alimony, which is a mere 
incident to the cause of action, and 
should not be gone into until the 
merits of the case are determined. 
N.Y.—Reynolds v. Reynolds, 142 N. 

Y.S. 1, 81 Misc. 362. 

Exception rather than rule 
Although entry of an order to com¬ 
pel husband to disclose extent of his 
property and earnings before decree 
in separation action by wife should 
be exception rather than rule, issue 
of necessity for it is one within dis¬ 
cretion of trial court. 

N.H.—Veino v. Veino, 78 A.2d 522, 
96 N.H. 439. 

45.52 N.Y.—In re Roller’s Estate, 
101 N.Y.S.2d 301, 277 App.Div. 1147, 
reversed on other grounds 98 N.E. 
2d 705, 302 N.Y. 736. 

Vernon v. Vernon, 150 N.Y.S.2d 
399, 4 Misc.2d 776, reversed on oth¬ 
er grounds 163 N.Y.S.2d 877, 4 A.D. 
2d 698. 

45.53 N.Y.—Johansen v. Gray, 106 
N.Y.S.2d 219, reversed on other 
grounds 108 N.Y.S.2d 35, 279 App. 
Div. 108. 

45.54 N.Y.—Cooney v. Blodget, 33 N. 
Y.S.2d 9, 263 App.Div. 964. 

Niver v. Perlman, 67 N.Y.S.2d 
722. 
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mitted where the circumstances are unusual, 45 * 55 as, 
where plaintiff would not be able to prove the 
amount of damages, 45 * 56 or the injuries sus¬ 
tained 45 * 57 without the testimony of defendant. 

In the application of the rule that there may be no 
pre-trial examination as to matters relating to the 
extent of relief until the right to relief is estab¬ 
lished, an examination to elicit evidence which is 
in the nature of an accounting, or evidence as to the 
details of an account, before the right to the ac¬ 
counting is established will be refused as irrelevant, 
immaterial, and unnecessary. 45 * 58 The rule also is 
applied in other proceedings, as in a condemnation 
action where pre-trial examination as to questions 
of value and damages may be refused prior to the 
entry of a judgment of condemnation. 45 * 59 Since 


pre-trial examination of municipal corporations is 
authorized, as stated supra § 29, a general examina¬ 
tion, particularly as to damages, may be al¬ 
lowed. 45,60 

b. Other Particular Matters 

Examination prior to trial may be as to a wide vari¬ 
ety of matters, but in each instance the matter must 
be material and relevant to the issues or to the subject 
matter of the proceeding. 

Subject to the requirements of materiality, rele¬ 
vancy, and necessity, discovery procedure may be 
used to interrogate as to agency, 45 * 70 authority of 
an agent, 45 * 72 the existence or making of a con¬ 
tract, 45 * 74 the terms of a contract, 45 * 7C considera¬ 
tion, 45 * 7S illegality of contract, 45 * 80 alleged breach 
of contract, 45 * 82 prior dealings, 45 * 84 materials 


45.55 N.Y.—Niver v. Perlman, supra. 

45.56 N.Y.—Amster v. Kahn, 61 N. 
Y.S.2a 561. 

45.57 N.Y.—Niver v. Perlman, 67 N. 
Y.S.2d 722. 

45.58 N.Y.—Crandall v. Ford Motor 
Co., 22 N.Y.S.2d 929, 260 App.Div. 
380—Stahl v. Rochester Homes, 5 
N.Y.S.2d 837, 254 App.Div. 931— 
Moffat v. Phoenix Brewery Corpo¬ 
ration, 288 N.Y.S. 281, 247 App.Div. 
552—Jamaica Trading Corporation 
v. Doel Realty Corporation, 279 N. 
Y.S. 764, 244 App.Div. 823—Lund- 
berg v. Potter, 183 N.Y.S. 87, 193 
App.Div. 885—Hayes v. American 
Bridge Co., 155 N.Y.S. 449, 171 App. 
Div. 894. 

Jacobs v. Brody, 260 N.Y.S. 367, 
145 Misc. 891—Corso v. Danzillo, 
260 N.Y.S. 363, 145 Misc. 892- 
Palmer v. Rotary Realty Co., Inc., 
178 N.Y.S. 461, 109 Misc. 243. 

Burns v. Hayes, 84 N.Y.S.2d 277 
—Gombert v. Gombert, 68 N.Y.S.2d 
708. 

Examination as to profits 

In consolidated stockholders' de¬ 
rivative action, a plaintiff was not 
entitled to examination before trial 
of a defendant regarding profits real¬ 
ized by such defendant, where plain¬ 
tiff had not established their right to 
an accounting, 

N.Y.—Weis v. Coe, 40 N.Y.S.2d 222. 

45.59 N.Y.—Algonquin Gas Trans¬ 
mission Co. v. Schwartz, 132 N.Y.S. 
2d 639, 206 Misc. 437. 

45.60 N.Y.—Woik v. City of New 
York, 37 N.Y.S.2d 352. 

45.70 N.Y,—Codd v. Meehan, 35 N.Y. 

S.2d 769, 264 App.Div. 910. 

S.C.—Stepp v. Horton, 88 S.E.2d 258, 
227 S.C. 432. 

45.72 N.Y.—Crandall v. Ford Motor 
Co., 32 N.Y.S.2d 729, 263 App.Div, 
208, amended on other grounds 34 
N.Y.S.2d 739, 264 App.Div. 805, 


modified on other grounds 45 N.Y. 
S.2d 268, 266 App.Div. 1037, motion 
granted 51 N.Y.S.2d 759. 

Analogous to ownership and control 

In action brought against hotel 
company, as much of plaintiff’s mo¬ 
tion for pre-trial examination as re¬ 
lated to authority of defendant’s 
agent, was analogous to examination 
relating to ownership and control 
which has always been deemed prop¬ 
er in tort actions, and therefore ex¬ 
amination would be allowed. 

N.Y.—Sheets v. Hotels Statler Co., 
102 N.Y.S.2d 921, 278 App.Div. 646. 

Principal’s instructions to agent 

In actions against hotel owner to 
recover statutory penalties for al¬ 
leged racial discrimination in bar¬ 
tenders’ refusal to serve negroes with 
drinks at hotel bar, plaintiffs were 
not entitled to examine defendant be¬ 
fore trial as to whether he instruct¬ 
ed bartenders not to discriminate 
against negroes, as cross-examina¬ 
tion of defendant on such issue was 
not material or necessary to plain¬ 
tiffs’ prosecution of their actions. 
N.Y.—Jackson v. Imbrugfa, 55 N.Y.S. 
2d 549, 184 Misc. 1063. 

45.74 N.Y.—Arenstein v, Mogull's 
Film & Camera Exchange, 104 N. 
Y.S.2d 29, 278 App.Div. 139—In re 
Houston’s Estate, 35 N.Y.S,2d 845, 
264 App.Div. 904. 

Yor Elec. Corp. v. Benowitz, 157 
N.Y.S.2d 708, affirmed 161 N.Y.S. 
2d 705, 3 A.D.2<3 832—Heath v. 
Massotti, 55 N.Y.S.Sd 416, affirmed 
59 N.Y.S.2d 384, 269 App.Div. 1007 
—Shargel v. Gulland, 52 N.Y.S.2d 
142. 

Pa.—Pennacchioli v. Suraci, Com.Pl., 
54 Lack.Jur. 67. 

Correspondence prior to contract 

Fla.—National Airlines v. Florida 
Equipment Co. of Miami, 71 So.2d 
741. 


Relationship existing between agree¬ 
ments 

N.Y.—Devine v. Levy, 141 N.Y.S.2d 
131. 

45.76 N.Y.—Heath v. Massotti, 55 N. 
Y.S.2d 384, 269 App.Div. 1007. 

Execution of contract admitted 

Where execution of contract in 
question is admitted, no examina¬ 
tion as to terms and conditions of 
contract or of construction of con¬ 
tract by parties would be permitted, 
since contract would speak for it¬ 
self. 

N.Y.—Yaoger v. Monoid off, 161 N.Y. 
S.2d 723. 5 Misc.2d 970. affirmed 158 
N.Y.S.2d 757, 3 A.I>.2d 650. 

45.78 N.Y.—Langan v. Cabot, 67 N. 
Y.S.2d 779. 

45.80 N.Y,*—Minnesota Min. Sc Mfg. 
Co. v. Technical Tape Corp., 3 60 
N.Y.S.2d 10(1, 3 A.3).2d 759, reargu- 
tnent denied 163 N.Y.K.Sd 375, 3 A. 
D.2d 861—Ace Taekless Corp. v. 
American Tnckless Corp., 158 N.Y. 
S.2d 635, 3 A.D.2d 672. 

Schatzkin v. State Laundry Co., 
63 N.Y.S.2d 446. 

45.82 Pn.—Regency Clothes, Inc. v. 
Progressive Clothes, Inc., 78 Pa. 
Dist. & Co. 450. 

Nonperformance of conditions of in¬ 
surance policy 

Where pre-trial examination of 
party as to nonperformance of con¬ 
ditions of policy of insurance was 
neither mseessnry nor proper, exam¬ 
ination was refused. 

N.Y.—Palmiori v. Standard Ins, Co., 
168 N.Y.S.2d 515, 5 A.D.2d 684. 

45.84 N.Y.—Banco Do La Naeion 
Argentina v. FIphI Nat, City Bank 
of Now York. 170 N.Y.S.2d 660, 5 
AJLXSd 8 12. 

BurnH v. Hayes, 84 N.Y.S.2d 277 
—Sumcria v. Gatto, 75 N.Y.S.2d 
140. 


no 
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used, 45 * 86 the execution and delivery of a mort¬ 
gage 45 * 88 and assignments thereof, 45 * 90 and ex¬ 
amination may be as to the administration of a 
trust. 45 * 92 

When pertinent to the issues, a party may be ex¬ 
amined as to such matters as fraud or misrepre¬ 
sentations; 46 collusion; 46 - 5 usury; 47 the details 
and circumstances surrounding promissory notes; 48 
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the date and amount of a draft; 49 payment; 49 * 1 
the source of funds used to make payment; 49 * 2 
services rendered by an attorney; 49 * 3 methods of 
manufacture or construction; 49 * 4 whether X-ray 
pictures were taken, and if so, when, where, and by 
whom; 49 * 5 the occupation of a person, 49 * 6 includ¬ 
ing corporate offices or positions held; 49 * 7 and the 
circumstances or nature of a person’s employ¬ 
ment, 49 * 8 such as whether he occupied the status of 


45.86 N.Y.—Wilson v. Kenyon, 120 
N.Y.S.2d 638—O’Brien v. Syracuse 
Linoleum Floors, 84 N.Y.S.2d 12. 

45.88 N.Y.—3021 Corp. v. Napoli, 49 
N.Y.S.2d 399. 

45.90 N.Y.—3021 Corp. v. Napoli, 
supra. 

45.92 N.Y.—Anderson v. Hinrichs, 
32 N.Y.S.2d 727, 263 App.Div. 954. 

In re Rappaport's Estate, 96 N. 
Y.S.2d 741. 

Administration of other trusts 

In a proceeding to settle a trustee’s 
account, there may be pre-trial exam¬ 
ination as to matters connected with 
account under consideration, but not 
as to matters connected with other 
accounts administered by trustee. 
N.Y.—In re First Trust & Deposit 
Co., 63 N.Y.S.2d 681. 

46. N.Y.-—Reed v. Smith, 107 N.Y.S. 
893, 122 App.Div. 795. 

Levine v. Kronisch, 92 N.Y.S.2d 
175, 195 Misc. 645—Ansorge v. Title 
Guarantee & Trust Co., 269 N.Y.S. 
373, 149 Misc. 811—Klein v. Poth- 
mont, 196 N.Y.S. 373, 119 Misc. 322 
—Grant v. Leopold, 113 N.Y.S. 167, 
61 Misc. 79. 

In re Salomon’s Estate, 84 N.Y. 
S.2d 679, affirmed 89 N.Y.S.2d 525, 
275 App.Div. 802—Flynn v. Royal 
Development Co., 64 N.Y.S.2d 585. 
Examination as to fraud and undue 
influence in a will contest is con¬ 
sidered in Wills § 444. 

Insurance policy 

Where it was contended that pay¬ 
ments on an insurance policy was in 
fraud of creditors, examination as to 
manner in which policy was effected 
and kept in force was proper. 

N.Y.—Ehnes v. Krinsky, 97 N.Y.S. 
2d 474, 198 Misc. 251. 

Previous suits 

In action for personal injuries, de¬ 
fendant was entitled to have plain¬ 
tiff answer interrogatories as to 
whether plaintiff had previously sued 
for injuries in eight other named 
actions, so as to show that plaintiff 
fraudulently brought all his actions 
to recover for alleged injuries never 
in fact sustained. 

Ala.—Ex parte Benson, 10 So.2d 482, 
243 Ala. 435. 

46.5 N.Y.—Erdenbrecher v. Erden- 
brecher, 67 N.Y.S.2d 132, 188 Misc. 
94. 


47. N.Y.—Eiterman v. Friedman, 
212 N.Y.S. 392, 126 Misc. 34. 

48. Presentment, protest, and no¬ 
tice of nonpayment 

N.Y.—Marine Trust Co. of Buffalo 
v. Nuway Devices, 198 N.Y.S. 715, 
204 App.Div. 752. 

All relevant and competent facts and 
circumstances 

In an action on a promissory note 
pre-trial examination may be as to 
all relevant and competent facts and 
circumstances with respect to giving 
of note, inducement therefor, appli¬ 
cation of proceeds, and payment of 
principal and interest thereon. 

N.Y.—'White v. Ballon, 149 N.Y.S.2d 
82, modified on other grounds 152 
N.Y.S.2d 323, 1 A.D.2d 1052. 

49. N.J.—Wolters v. Fidelity Trust 
Co., 46 A. 627, 65 N.J.Law 130. 

49.1 N.Y.—Richmond Const. Corp. v. 
Wilmar Realty Corp., 82 N.Y.S.2d 
865, 274 App.Div. 891. 

49.2 N.Y—Sojo v. Sojo, 164 N.Y.S. 
2d 176, 4 A.D,2d 708. 

49.3 N.Y.—Weinstein v. Allison, 44 
N.Y.S.2d 388, 266 App.Div. 977. 

Terms and circumstances of employ¬ 
ment 

N.Y.—In re Smathers’ Will, 157 N.Y. 
S.2d 838. 

Immaterial matter 

Defendant’s domestic life with 
wife since rendition of services by 
attorney for defendant’s wife in sep¬ 
aration action was not material to at¬ 
torney’s cause of action for reason¬ 
able value of such services, and hence 
not a proper subject of examination 
of defendant before trial. 

N.Y.—Easton v. Simpson, 46 N.Y.S.2d 
395, 182 Misc. 405, affirmed 49 N. 
Y.S.2d 431, 267 App.Div. 1047, ap¬ 
peal dismissed 59 N.E.2d 443, 293 
N.Y. 855. 

49.4 N.Y.—Bolognino v. Anheuser- 
Busch, Inc., 109 N.Y.S.2d 111, 279 
App.Div. 819. 

Manner of construction immaterial 
In action to recover rent under 
written lease of store premises, al¬ 
leged guarantor of payments under 
lease was not entitled to examine 
plaintiff before trial as to means 
used for construction of expressway 
in front of leased premises, since 
means and manner of its construc¬ 
tion were not necessary or material 
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to issues raised by affirmative de¬ 
fense that construction of express¬ 
way made it impossible to patronize 
store and discharged guarantor be¬ 
cause of frustration of tenancy. 

N.Y.—Metropolitan Life Ins. Co. v. 
Hugh Grant Drug Co., 140 N.Y.S.2d 
798. 

49.5 Pa.—Fetterolf v. Levick, 80 Pa. 
Dist. & Co. 523. 

49.6 N.Y.—Fero v. Mutual Life Ins. 
Co. of N. Y., 81 N.Y.S.2d 751. 

Competency in occupation 

Court, on discovery proceedings in 
action against person who had con¬ 
structed boat for one of plaintiffs for 
damages arising from boat explo¬ 
sion, did not abuse its discretion in 
requiring defendant to answer ques¬ 
tions relating to circumstances under 
which he had entered boat-building 
business, his experience, and pre¬ 
sumably his competence thereat, in 
view of relevance and materiality of 
questions to allegations in declara¬ 
tion that accumulation of gasoline 
vapor in bilges had been caused by 
careless and improper construction. 
Mich.—Ewer v. Dietrich, 78 N.W.2d 
97, 346 Mich. 535. 

General competency 

Examination as to training and ex¬ 
perience of bus driver would amply 
disclose his competency or incompe¬ 
tency to operate a bus, and there¬ 
fore pre-trial examination concern¬ 
ing his general competency would not 
be permitted in action for injuries 
resulting from driver’s alleged neg¬ 
ligence. 

N.Y.—Parkinson v. Syracuse Transit 
Corp., 109 N.Y.S.2d 777, 279 App. 
Div. 848. 

49.7 N.Y.—Berger v. Goldstein, 167 
N.Y.S.2d 518. 

Limited examination only 
Pre-trial examination to determine 
identity of existing corporate officers 
would be refused except to determine 
whether particular person held office. 
N.Y.—Fuelane Corp. v. Chapman Gas 
& Appliance Corp., 42 N.Y.S.2d 107. 

49.8 N.Y.—Parker v. Culler Furni¬ 
ture Co., 103 N.Y.S.2d 710, 278 App. 
Div. 135, reargument and appeal 
denied 104 N.Y.S.2d 798, 278 App. 
Div. 808. 

Berger v. Goldstein, 167 N.Y.S.2d 
518—Wilson v. Kenyon, 120 N.Y.S. 
2d 638. 



27 C.J.S, 


§ 32(2) DISCOVERY 


agent, employee, or independent contractor. 49 - 9 

Pre-trial examination may be as to whether the 
interrogated person has even been convicted of 
crime, 49 * 10 and if so, the nature thereof; 49 - 11 but 
not as to whether the person has ever been arrest¬ 
ed or threatened to be arrested. 49 * 12 In a matri¬ 
monial action a husband may be required on pre¬ 
trial examination to answer questions as to adultery 
and illicit intercourse. 49 - 13 

If ownership, operation, control, or maintenance 


are in issue, such matters ordinarily may be prop¬ 
erly the subject of pre-trial examination, 49 - 14 and 
pre-trial examination may be as to the source of 
easements and flowage rights, 49 - 15 the purposes for 
which property was used, 49 - 16 identification of 
books, records, and documents, 49 - 17 and genuineness 
of a signature, 49 * 18 as well as the circumstances un¬ 
der which a person became a stockholder. 49 - 19 In 
an action based on fraudulent representations, pre¬ 
trial discovery may not be as to representations at 


Examination unnecessary 

Where acts which gave rise to 
plaintiffs causes of action were not 
his employment, but those surround¬ 
ing termination of his employment, 
pre-trial examination as to terms of 
plaintiff's employment was unneces¬ 
sary. 

N.Y.—Reiman v. Northern Zaleski 
Limited, 124 N.Y.S.2d 710, 282 App. 
Div. 884. 

Nature of employment 
Where pleadings in action by em¬ 
ployee allegedly injured as result of 
employer’s negligence presented is¬ 
sue whether employer had sufficient 
number of employees to require it to 
be subject to workmen's compensa¬ 
tion law, employee was entitled to ex¬ 
amine officer and bookkeeper of em¬ 
ployer to obtain information as to 
nature of employment of all employ¬ 
er’s employees at time of injury and 
for period of six months prior there¬ 
to even though employee named in 
his affidavit a sufficient number of 
employees, who were working at em¬ 
ployer’s place of business at time of 
injury, to require employer to be sub¬ 
ject to law. 

S.C.—Barfield v. Dillon Motor Sales, 
Inc., 103 S.E.2d 416. 

49.9 Ala.—Ex parte Rowell, 26 So. 
2d 554, 248 Ala. 80. 

49.10 N.Y.—In re Horn's Estate, 137 
N.Y.S.2d 165. 

As bearing on credibility 

Defendant’s interrogatory as to 
whether plaintiff was ever convicted 
of crime was proper as bearing on 
his credibility and veracity of his an¬ 
swers to other interrogatories and 
reasonably calculated to lead to dis¬ 
covery of admissible evidence. 

N.J.—In re Wozar's Estate, 111 A.2d 
768, 34 N.J.Super. 133. 

49.11 N.Y.—In re Horn's Estate, 137 
N.Y.S.2d 165. 

49.12 N.Y.—In re Horn's Estate, su¬ 
pra. 

49.13 Cal.—San Chez v. Superior 
Court In and For Los Angeles 
County, 314 P.2d 135, 153 C.A.2d 
162. 

49.14 N.Y.—Morris v. E. A. Labora¬ 
tories, 33 N.Y.S.2d 464, 263 App. 
Div. 540—Scheurenbrand v. Ferrizz, 


30 N.Y.S.2d 356, 262 App.Div. 1035. 

De Jaeger v. Chilson, 57 N.Y.S. 
2d 500, 185 Misc. 156. 

Levatino v. General Steam Nav. 
Co. of Greece, 158 N.Y.S.2d 164— 
Gutley v. Huron Stevedoring Corp., 
86 N.Y.S.2d 338, affirmed 85 N.Y.S. 
2d 921—Suskin v. Gross, 58 N.Y.S. 
2d 404—Leonard v. Home Owners 
Loan Corp., 39 N.Y.S.2d 127—Seid- 
man v. Wolff, 27 N.Y.S.2d 136. 

Pa.—Pennsylvania Telephone Corp. v. 
Peoples Natural Gas Co., 82 Pa. 
Dist. & Co. 606, 101 Pittsb.Leg.J. 
61—Simmons v. Pennsylvania R. 
Co., 2 Fa.Dist. & Co.2d 233, 67 
Dauph.Co. 322, affirmed 113 A.2d 
266, 381 Fa. 284. 

Ownership 

N.Y.—Felicio v. City of New York, j 
83 N.Y.S.2d 528, 274 App.Div. 930. 

Berger v. Goldstein, 167 N.Y.S.2d 
518. 

Control 

N.Y.—Leonard v. Home Owners Loan 
Corp., 39 N.Y.S.2d 127. 

Existence of recorded deed as proof 
of ownership 

Where ownership of real property 
is in issue, fact that a recorded deed 
is available as a public record to 
show date when title to property was 
transferred would not preclude pre¬ 
trial examination as to length of time 
property had been owned, since date 
of deed is not always date when 
ownership began. 

Pa.—Perry v. Niedringhaus, 85 Pa. 
Dist. & Co. 112, 16 Monroe L.R. 41, 
69 Montg.Co. 242, 67 York Leg.Rec. 

| 66 . 

Denial of possession of property 
In an action based on negligent 
maintenance of property, what might 
otherwise be subject of permissible 
pre-trial examination may be limited 
because of denial of possession of 
property by defendant in answer. 

Pa.—Harris v. Sun Ray Drug Co., 
86 Pa.Dist. & Co. 42. 

Admission as to ownership 

(1) Where widow, in action for 
death of her husband who was killed 
when, while cleaning a window, he 
fell from sixth floor of building serv¬ 
ed a notice of examination on build¬ 
ing owner requiring production of 
certain books and documents, al- 
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though issue of control was eliminat¬ 
ed by building owner’s admission in 
her answer that she was owner of 
building in question and that she or 
her agents maintained, operated, and 
controlled it, widow was entitled to 
an examination of building owner in 
part. 

N.Y.—Shiek v. Cary, 151 N.Y.S.2d 781, 
2 A.D.2d 637. 

(2) In action against power com¬ 
pany to recover for injuries allegedly 
caused by negligence in maintenance 
of electric power lines over plain¬ 
tiff’s property, plaintiff was not enti¬ 
tled to examine company before trial 
as to inspections and repairs after 
accident where company admitted 
ownership and control, or to examine 
company as to precautions taken 
with respect to wires other than 
those complained of. 

N.Y.—'Wallot v. Central Hudson Gas 
& Klee. Co., 83 N.Y.S.2d 674, 274 
App.Div. 934. 

Issue of law only 

Where question ns to whether 
Plaintiff was owner of goods and en¬ 
titled to possession was purely an is¬ 
sue of law, and all factual questions 
on which such issue of law would be 
determined wero covered by other 
questions, examination as to such 
matter should be denied. 

N.Y.—Srybnik v. Barcnlo Mfg. Co., 
152 N.Y.S.2d 325, 1 A.D.2d 1051, 

49.15 N.Y,—-Pin turd v. Central Hud¬ 
son Gas & Electric Corp., 36 N.Y.S. 
2d 75, 264 App.Div. 936. 

49.16 Pa.—Lower Merlon Tp. v. 
Hobson, 79 Pa.Dist. & Co. 385, 68 
Montg.Co, 205, 

Whether use was exclusively for 
charity or education 
N.Y.—Walchtower .Bible & Tract So¬ 
ciety v. Town of Lansing, Tomp¬ 
kins County, 38 N.Y.S.2d 621. 205 
App.Div. 984. 

tree of picture for advertising pur¬ 
poses 

N.Y.—Marsh v. Russules Fifth Ave., 
78 N.Y.S.2d 64. 

49.17 N.Y.—Schatzkln v„ Schatzkln, 
105 N.Y.S.2d 771, 278 App.Div. 934. 

49.18 N.Y.—Schatzkln v. Schatzkln, 
supra. 

49.19 N.Y.—Berger v. Goldstein, 167 
N.Y.S.2d 518. 
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times other than as alleged and as to matters other 
than the matters alleged. 49 * 20 

Certain matters have been held not to be prop¬ 
erly the subject of pre-trial examination, 49 * 21 such 
as negotiations for an alleged settlement, 49 * 22 the 
contents of a writing or its legal effect, 49 * 23 the 
mental processes 49 * 24 or state of mind 49 * 25 of a 
person, prior marital difficulties, 49 * 26 alteration and 
repair of premises after an accident, 49 * 27 or con¬ 
cerning a transaction as to which there was no al¬ 
legation the examined party participated in. 49 * 28 

Condemnation award . In a condemnation pro¬ 
ceeding where the necessity of the taking is in is¬ 
sue, it being contended that the proposed taking is 
excessive and unreasonable, pre-trial examination 
as to the necessity and reasonableness of the taking 
is proper, 49 * 29 and for the purpose of ascertaining 
just compensation pre-trial examination may be as 
to sales of property; 49 * 30 but the examination may 
not be as to the amount of an offer made by the 
condemning agency prior to the condemnation pro¬ 
ceedings. 49 * 31 
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Insurance coverage . In some jurisdictions a pre¬ 
trial examination to discover facts solely for the 
purpose of evaluating a case to determine whether 
settlement rather than trial would be advisable is not 
permitted, as discussed supra § 30(1), and in mo¬ 
tor vehicle negligence cases in the application of 
this rule, or in the application of the rule of rele¬ 
vancy, infra § 34, it has been held that on pre-trial 
examination a party may not be interrogated con¬ 
cerning the existence or amount of insurance cov¬ 
erage, 49 * 32 or the identity of the insurance car¬ 
rier, 49 * 33 although there may be circumstances which 
will warrant the disclosure of the existence of in¬ 
surance coverage. 49 * 34 On the other hand, some 
courts do allow on pre-trial examination interroga¬ 
tion concerning the existence and amount of insur¬ 
ance coverage in motor vehicle actions. 49 * 35 In 
a proper case the owner of a building damaged by 
fire may be interrogated as to whether the loss was 
covered by insurance. 49 * 36 

Liability in tort actions . In negligence cases and 
other actions for personal injuries or damage to 
property, the examination may be as to facts and 


49.20 N.Y.—Horowitz v. Alley Pond 
Apartments No. 1, 114 N.Y.S.2d 110, 
280 App.Div. 866, appeal denied 115 
N.Y.S.2d 304, 280 App.Div. 894— 
Taub v. Sylvan Farms, 55 N.Y.S. 
2d 898, 269 App.Div. 860. 

49.21 Matters concerning* codefend- 
axLts 

Plaintiff’s examination of one of 
several defendants may not extend 
to matters concerning codefendants. 
N.Y.—Stamm v. Stenotype Institute 
of N. Y., 51 N.Y.S.2d 366. 
Interrogatories on facts and articles 
In vendees’ action for alleged 
breach of oral contract to sell im¬ 
movable property where vendees’ 
pleadings failed to disclose there had 
been any actual delivery by vendor 
of immovable property to anyone, 
vendees were not entitled to pro¬ 
pound interrogatories on facts and 
articles. 

La.—Johnson v. Sandifer, App., 56 
So.2d 762. 

49.22 N.Y.—*Vernon v. Vernon, 150 
N.Y.S.2d 399, 4 Misc.2d 776, revers¬ 
ed on other grounds 163 N.Y.S.2d 
877, 4 A.D.2d 698. 

49.23 N.Y.—Straubing v. Hebrew 
Home and Hospital for Chronic 
Sick, 154 N.Y.S.2d 411. 

49.24 Ala.—Ex parte Driver, 50 So. 
2d 413, 255 Ala. 118. 

49.25 Cal.—Wilson v. Superior 

Court, Contra Costa County, 307 
P.2d 37, 148 C.A.2d 433. 

49.26 Failure to support 

In an action by a widow to recover 


| damages for death of husband where 
complaint alleged husband and wife 
were living together at time of death, 
pre-trial examination seeking to dis¬ 
cover whether wife had made legal 
complaint or obtained legal advice as 
to husband’s desertion or failure to 
support was irrelevant. 

Pa.—Carbaugh v. Grove, 83 Pa.Dist. 
& Co. 26, 4 Cumb.L.J. 75. 

49.27 Pa.—De Simone v. City of 
Philadelphia, 78 Pa.Dist. & Co. 433. 

49.28 N.Y.—Yaeger v. Moncrieff, 161 
N.Y.S.2d 723, affirmed 158 N.Y.S.2d 
757, 3 A.D.2d 650. 

49.29 N.Y.—Algonquin Gas Trans¬ 
mission Co. v. Schwartz, 132 N.Y. 
S.2d 639, 206 Misc. 437. 

49.30 Examination proper in view of 
change in role 

“In New York, in the ascertain¬ 
ment of just compensation, the old 
rule which did not permit evidence 
of sales on direct examination has 
been changed by statute, and evi¬ 
dence of sales prices is now admitted 
on direct examination, and not limit¬ 
ed to cross or redirect examination, 
and undue delay and surprise in the 
trial is now avoided. Sales are so 
admissible when included in a notice 
that they will be offered in evidence 
upon the trial. Such sales are sub¬ 
ject to examination before trial of 
the parties and in special instances 
of third parties.” 

N.Y.—In re Cross-Bronx Expressway, 
Borough of Bronx, 82 N.Y.S.2d 55, 
67, 195 Misc. 842. 
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49.31 Ill.—City of Chicago v. Har- 
rison-Halsted Bldg. Corp., 143 N. 
E.2d 40, 11 Ill.2d 431. 

49.32 Ala.—Allen v. Zickos, 68 So. 
2d 841, 37 Ala.App. 361. 

Fla.—Brooks v. Owens, 97 So.2d 693. 
Minn.—Jeppesen v. Swanson, 68 N.W. 

2d 649, 243 Minn. 547. 

N.Y.—Milk Tank Service v. Wood, 
107 N.Y.S.2d 166, 200 Misc. 333. 

49.33 Ala.—Allen v. Zickos, 68 So.2d 
841, 37 Ala.App. 361. 

N.Y.—Milk Tank Service v. Wood, 
107 N.Y.S.2d 166, 200 Misc. 333. 

49.34 To determine whether driver 
was agent or contractor 

Ala.—Ex parte Rowell, 26 So.2d 554, 
248 Ala. 80. 

To determine real party in Interest 
An examination before trial as to 
whether plaintiff carried collision in¬ 
surance on automobile, and if so, 
whether payment had been made 
thereunder, was properly allowed as 
being material to and necessary to 
defendants’ affirmative defenses that 
plaintiff was not real party in inter¬ 
est and that plaintiff had not suffer¬ 
ed damage in that he had already re¬ 
ceived payment for loss of his auto¬ 
mobile. 

N.Y.—Barrett v. Matson, 32 N.Y.S. 
2d 59, 177 Misc. 863. 

49.35 Ill.—People ex rel. Terry v. 
Fisher, 145 N.E.2d 588, 12 IU.2d 
231. 

Ky .—Maddox v. Grauman, 265 S.W. 
2d 939. 

49.36 Mo.—State ex rel. Hotel Phil¬ 
lips v. Lucas, 284 S.W.2d 452, 865 
Mo. 512. 



27 C.J.S, 


§ 32(2) DISCOVERY 

circumstances concerning liability or nonliabil- 
ity,49.37 and, where pertinent to the issues raised, 
interrogation may be as to the condition of a ve¬ 
hicle, 49 - 38 including tests and inspections, 49 - 39 the 
circumstances under which alleged injuries were 
sustained, 49 * 40 the existence of warning devices at 


a railroad crossing, 49 - 41 the speed and management 
of a vehicle, 49 - 42 the purpose of a train move¬ 
ment, 49 - 43 whether a moving train of cars was 
attached to the engine, 49 - 44 and whether vehicle was 
being operated with the knowledge and consent of 
the owner. 49 - 45 An examination of a party as to 


49.37 Del.—Laskowski v. Atomic 
Cleaners & Dyers, 89 A. 2d 157, 8 
Terry 198—Pfeifer v. Johnson Mo¬ 
tor Lines, Inc., 89 A.2d 154, 8 Terry 
191. 

Iowa.—Hardenbergh v. Both, 73 N.W. 
2d 103, 247 Iowa 153—Reeves v. 
Penaluna, 66 N.W.2d 864, 245 Iowa 
1060. 

N.Y.—Cerkowski v. Chrysler Corp., 
100 N.Y.S.2d 832, 277 App.Div. 1086 
—Stiles v. Davis, 38 ]ST.Y.S.2d 579, 
26 5 App.Div. 985. 

Caswell v. United Air Lines, 78 
N.Y.S.2d 387, 191 Misc. 941—Cardi¬ 
nal v. University of Rochester, 63 
N.Y.S.2d 868, 187 Misc. 519, modi¬ 
fied on other grounds 69 N.Y.S.2d 
355, 271 App.Div. 1048. 

Downey v. Austin Co. f 149 N.Y.S. 
2d 8 44. 

Pa.—Drawbaugh v. Pennsylvania 
Power & Light Co., 84 Pa.Dist. & 
Co. 209, 64 Dauph.Co. 141—Purcell 
v. Ashland Shamokin Auto Bus Co., 
83 Pa.Dist. & Co. 22, 24 Northumb. 
Leg.J. 267, 16 Som.Leg.J. 186— 
Basom v. Rosser, 3 Pa.Dist. & Co. 
2d 631, 68 Dauph.Co. 120. 

All relevant facts and circumstances 
connected with accident 

(1) In an examination before trial 
defendant may examine plaintiff as 
to all of relevant facts and circum¬ 
stances in connection with accident 
alleged in complaint. 

N.Y.—Milk Tank Service v. Wood, 107 
N.Y.S.2d 166, 200 Misc. 333. 

(2) Under new rule of civil prac¬ 
tice relating to examinations before 
trial questions may be asked as to 
any relevant circumstance incident to 
an accident which involves another 
party to action as well as to conduct 
and negligence of person being ex¬ 
amined. 

N.Y.—Joseph v. Dannetel, 115 N.Y.S. 
2d 58. 

Circumstances surrounding alleged 
assault 

N.Y.—Zarankin v. Goodstein, 91 N.Y. 

S.2d 678, 275 App.Div. 1016. 

Pa.—Marshall v. Ambridge Dist. 
Sportsmen’s Ass'n, Com.Pl., 19 
Beaver 141. 

Buies of public Institution, agency, 
or municipality 

(1) In action rising out of injuries 
sustained by inmate at state institu¬ 
tion, examination before trial of 
state pertaining to rules of state in¬ 
stitution promulgated to provide 
safeguards and prevent escape of 
inmates was proper, in that rules 
might establish a standard of rea¬ 


sonable care, violation of which could 
be found to amount to negligence. 
N.Y.—Kiernan v. State, 78 N.Y.S.2d 
412, 191 Misc. 505. 

(2) In an action against a munici¬ 
pality for death of plaintiffs’ decedent 
by drowning in a city owned and 
operated swimming pool, interroga¬ 
tories may properly ask for data 
having to do with other municipally 
operated pools, since it may be rele¬ 
vant to show whether municipality 
had established general rules of safe¬ 
ty and supervision. 

Pa.—De Simone v. City of Philadel¬ 
phia, 78 Pa.Dist. & Co. 433. 
Precautionary measures taken after 
accident 

Pa.—Brecht v. City of Philadelphia, 
81 Pa.Dist. & Co. 130. 

Engagement as to repair of street 
between car tracks 
In action for personal injuries 
where condition of street between 
car tracks was in issue, interroga¬ 
tion of street railway company as 
to engagement with municipality to 
repair roadway between tracks is 
proper. 

N.J.—Clock v. Public Service Co-or¬ 
dinated Transport, 73 A.2d 203, 8 
N.J.Super. 20. 

Circumstances surrounding sale of de¬ 
fective property 

In action for injuries allegedly 
caused by latent defect in property 
purchased and warranted by seller to 
be fit for purchaser's use, pre-trial 
examination by defendant may be as 
to circumstances surrounding sale of 
article, including nature of warranty 
claimed to have been given. 

Pa.—Kline v. Baum, 8G Pa.Dist. & Co. 
61. 

Point of impact 

Defendant may be required to state 
on written interrogatories parts of 
his motor vehicle which came in con¬ 
tact with plaintiff since this infor¬ 
mation may be essential and neces¬ 
sary to enable plaintiff to prove a 
prima facie case. 

Pa.—Seeberger v. Jones, 87 Pa.Dist. 
& Co. 542. 

Technical details 

In an action for death due to elec¬ 
trocution by charge from transmis¬ 
sion line, examination pertaining to 
technical details of transmission line, 
precautions taken, type of care ex¬ 
ercised, and requiring production of 
blueprints and photographs, would be 
proper. 

Pa.—Drawbaugh v. Pennsylvania 
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Power & Light Co., 84 Pa.Dist. & 
Co. 209, 64 Dauph.Co. 141. 

Pre-trial examination of hospital 
Where subject matter of a pre-trial 
examination of a hospital concerns 
medical acts of negligence for which 
hospital is not liable, as well as ad¬ 
ministrative acts of negligence for 
which hospital may be. liable, exam¬ 
ination should not be allowed until 
scope of examination has been lim¬ 
ited to acts of administrative neg¬ 
ligence. 

N.Y.—Vcnori v. Mount Vernon Hos¬ 
pital, 151 N.Y.S.2d 084, 2 Misc.2d 
1063. 

49.38 Iowa.—Hardenborgh v. Both, 
73 N.W.2d 103, 247 Iowa 153. 

N.Y.—Cerkowski v. Chrysler Corp., 
100 N.Y.S.2d 832, 277 App.Div. 1080. 

Caswell v. United Air Dines, 78 
N.Y.S.2d 3S7, 191 Misc. 941. 

49.39 N.Y.—Cerkowski v. Chrysler 
Corp., 100 N.Y.S.2d S32, 277 App. 
Div. 1086. 

Caswell v. United Air Lines, 78 
N.Y.S.2d 387, 191 Misc. 941. 
Interrogation unnecessary 

Defendant need not stale when his 
automobile was last inspected prior 
to time of accident, give names and 
addresses of persons making inspec¬ 
tion, or state whether report of in¬ 
spection was oral or written, and if 
written, state its contonts and physi¬ 
cal location. 

Pa.—Seeberger v. Jones, 87 Pa.Dist. 
& Co. 542. 

49.40 Pa.—Purcell v. Ashland Sham¬ 
okin Auto Bus Co., 83 Pa.Dist. & 
Co. 22, 24 Northumb.Leg.J. 267, 16 
Som.Leg.J. 186. 

49.41 Existence and details of warn¬ 
ing device 

In an action involving a collision 
between a train and a motor vehicle 
at a railroad crossing, it would bo 
proper to inquire as to existence of 
an automatic warning device at 
crossing, manufacturer, type, dale of 
purchase and installation and other 
details, as well as matters relating 
to inspection of device. 

Ohio.—DIockbrader v. New York Cent. 
R. R., App., 113 N.E.Sd 268. 

49.42 Iowa.—Hardenborgh v. Both, 
73 N.W.2d 103, 247 Iowa 153. 

49.43 Ohio.—DIockbrader v. New 
York Cent. R. R., App., 113 N.E.2d 
268. 

49.44 Ohio.—DJeckbrador v. New 
York Cent. R. li., supra. 

49.45 N.Y.—In. rc Kroia’ Will, 107 
N.Y.S.2d 450, 201 Misc. 273. 
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an accident may be as to a period of time up to the 
happening of the accident, and also as to the con¬ 
dition at the time of the happening of the accident, 
and thereafter as long as the condition was not 
changed. 49 - 46 

Where pre-trial examination of municipal corpo¬ 
rations is authorized, as discussed supra § 29(2), a 
general examination as to negligence and liability 
may be allowed. 49 * 47 

In an action for injuries, pre-trial examination 
may not be as to other accidents which have oc¬ 
curred, 49 * 48 unless there is a sufficient basis to show 
that the conditions in each instance were the 
same; 49 * 49 but the examination may be as to prior 
or subsequent similar accidents caused by the same 
conditions. 49 - 50 Where it is contended that an acci¬ 
dent occurred as a result of improper marking of an 
electric transmission line, an examination prior to 
trial to show how other companies marked trans¬ 
mission lines would not be proper. 49 - 51 

The rule, stated supra § 30(1), that an examina¬ 
tion prior to trial may be refused as to facts which 
are known to applicant, may be applied to preclude 
an operator of a motor vehicle who was involved in 


DISCOVERY § 32(2) 

an accident from an examination as to the circum¬ 
stances of the accident; 49 * 62 but in the absence of 
circumstances requiring the application of the rule, 
pre-trial examination may be as to what was said 
in the course of a conversation. 49 * 53 

Where the rule or policy is to prohibit general 
pre-trial examinations in certain classes of actions 
except where unusual circumstances exist, it may 
constitute unusual circumstances warranting pre¬ 
trial examination that plaintiff has no other wit¬ 
nesses and no knowledge as to how the accident, in¬ 
jury, or loss occurred. 49 * 64 This doctrine has been 
applied in cases involving injury caused by an ob¬ 
ject falling from a building, 49 * 56 where suit is by 
an adult for injuries to an infant caused by a mo¬ 
tor vehicle, 49 * 56 where property is bailed and not 
returned, 49 * 67 and where the action is for the neg¬ 
ligent performance of a surgical operation. 49 * 58 

Libel, slander, and violation of right of privacy . 
Some courts do not favor examinations before trial 
in libel actions, as discussed supra § 23, and an ex¬ 
amination prior to trial may not be permitted with 
respect to the publication of an alleged libel, 49 * 59 
although pre-trial examination may be permitted as 


49.46 N.Y.—Village of Hastings-On- 
Hudson v. Consolidated Edison Co. 
of N. Y. f 160 N.Y.S.2d 983. 3 A.D.2d 
838. 

Positions of train crew at time of 
collision 

In an action Involving a collision 
between a moving train and a motor 
vehicle, an interrogatory asking 
where each member of train crew 
was at moment of collision or with¬ 
in one minute prior to collision was 
pertinent to the issues involved, and 
it was also proper to ask what each 
member of crew was doing just pri¬ 
or to collision. 

Ohio.—Dieckbrader v. New York 
Cent. R. R., App., 113 N.E.2d 268. 
Condition two weeks prior to acci¬ 
dent 

In action against city for death 
of pedestrian who allegedly slipped 
and fell because of snow and ice on 
sidewalk, plaintiff was not entitled 
to examine before trial department of 
sanitation and police department con¬ 
cerning condition of street two^weeks 
prior to accident, and concerning al¬ 
leged failure to remove snow and ice 
from sidewalk. 

N.Y.—Gandolfo v. City of New York, 
39 N.Y.S.2d 328, 179 Misc. 1009. 

49.47 N.Y.—Wolk v. City of New 
York, 37 N.Y.S.2d 362. 

49.48 N.Y.—Lower v. Seneca Coun¬ 
ty, 144 N.Y.S.2d 617, 286 App.Div. 
992. 

Sandler v. Hemlock Estates, 106 
N.Y.S.2d 315, 201 Misc. 429. 


Pa.—Wyman v. Cohen, 9 Pa.Dist. & 
Co.2d 177—Perry v. Niedringhaus, 
85 Pa.Dist. & Co. 112, 16 Monroe L. 
R. 41, 69 Montg.Co. 242, 67 York 
Leg.Rec. 66. 

49.49 N.Y.—Sandler v. Hemlock Es¬ 
tates, 106 N.Y.S.2d 316, 201 Misc. 
429. 

49.50 N.Y.—Eisenbraun v. City of 
New York, 159 N.Y.S.2d 73, 2 Misc. 
2d 983. 

Accidents similar in nature 

Examination before trial would be 
limited to prior accidents which were 
similar in nature to one which was 
subject matter of action. 

N.Y.—Rauppius v. City of New 
York, 138 N.Y.S.2d 177, 285 App. 
Div. 958. 

Type of plane involved 
While, in action to recover for 
death caused by defendant’s alleged 
failure sufficiently to mark an elec¬ 
tric transmission line and its sur¬ 
rounding area so as to make its lo¬ 
cation known to aircraft pilots, de¬ 
fendant is entitled to information 
concerning alleged similar prior ac¬ 
cidents at location, types of planes 
involved in accidents are irrelevant 
and immaterial. 

Pa.—Yoffee v. Pennsylvania Power & 
Light Co., 86 Pa.Dist. & Co. 276, 
65 Dauph.Co. 233. 

49.51 Pa.—Yoffee v. Pennsylvania 
Power & Light Co., supra. 

49.52 Pa.—Franco v. Riddle, 86 Pa. 
Dist. & Co. 79. 
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49.53 Cal.—Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 433. 

49.54 N.Y.—Milligan v. Lynch, 97 N. 
Y.S.2d 903, 277 App.Div. 862—Car¬ 
ney v. Bares, 45 N.Y.S.2d 240, 267 
App.Div. 175—Goodman v. Stein, 26 
N.Y.S.2d 169, 261 App.Div. 548. 

Haas v. Lawson, 58 N.Y.S.2d 49, 
185 Misc. 964—Rost v. Kessler, 39 
N.Y.S.2d 863, 179 Misc. 709. 

Nature of X-ray treatment 
Plaintiff was entitled to pre-trial 
examination of defendant concerning 
nature of X-ray treatment given 
plaintiff who was suing for injuries 
sustained as result of negligent X- 
ray treatment 

N.Y.—Aulick v. Startz, 53 N.Y.S.2d 
851. 

49.55 N.Y.—-Milligan v. Lynch, 97 N. 
Y.S.2d 903, 277 App.Div. 852. 

49.56 N.Y.—Haas v. Lawson, 58 N. 
Y.S.2d 49, 185 Misc. 964. 

49.57 N.Y.—Carney v. Bares, 45 N. 
Y.S.2d 240, 267 App.Div. 175. 

49.58 Operation performed while 
plaintiff under anesthetic 

N.Y.—Goodman v. Stein, 26 N.Y.S.2d 
169, 261 App.Div. 548. 

49.59 N.Y.—Rowland v. Stim, 147 N. 
Y.S.2d 876, affirmed 130 N.Y.S.2d 
882, 283 App.Div. 942—Wholesale 
Clothing Exchange v. Dun & Brad- 
street, Inc., 88 N.Y.S.2d 20. 
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to whether a radio script was approved and as to 
the manner in which approval was given. 49 ' 60 An 
examination prior to trial may be permitted to dis¬ 
cover facts which establish truth, malice, and fair 
comment, 49 * 61 the identification of the allegedly de¬ 
famatory matter with plaintiff, 49 * 62 the identity of 
the author of the allegedly defamatory matter, 49 * 63 
and to show the extent of publication. 49 * 64 Exami¬ 
nation may not be had as to the meaning intended by 
allegedly defamatory language. 49 * 65 In an action 
for violation of the right of privacy, interrogation 
as to income derived from publication of objection¬ 
able matter to show the extent of publication may be 
denied, particularly where other evidence is avail¬ 
able to establish the extent of publication. 49 * 66 

Partnership. Wiiere a cause of action is based 
on the alleged existence of a partnership or coad¬ 
venture, a pre-trial examination as to such issues 
is granted almost as a matter of course. 49 * 67 Usual¬ 
ly, an examination prior to trial is permitted as to 
any matter relating to a partnership that is properly 
in issue; 49 * 68 but until the existence of the part¬ 
nership relation is established the examination prior 
to trial may be restricted, 49 * 69 and if the existence 
of the partnership is denied the pre-trial examina¬ 
tion must be confined to proof of the partnership and 
related matters only in so far as they tend to prove 
that relationship. 49 * 70 
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Relationship. Where it is material and relevant 
to the issues involved, pre-trial examination may be 
as to the relationship existing between persons, 4 9-71 
and the set-up of various related corporations, 49 -72 
but whether there was any relationship between two 
corporations may not be the subject of inquiry 
where it would have no relevancy to the subject 
matter involved in the pending action. 49 * 73 

Stockholder's derivative action. In a stockhold¬ 
er’s derivative action, providing the information is 
material, relevant, and necessary, there may be an 
examination prior to trial as to the nature of the 
business of the corporation, and its financial condi¬ 
tion during the period in question, 49 * 74 the holdings 
of the majority stockholder in particular proper¬ 
ties, 49 * 75 the duties and salaries of officers, 49 * 76 em¬ 
ployment contracts and options to purchase 
stock, 49 * 77 and matters relating to proxies. 49 * 78 On 
the other hand, in such a proceeding there may be a 
limitation on the examination that is permitted as 
to value, 49 * 79 and discovery may not be permitted 
to show that the corporation had a cause of ac¬ 
tion; 49 * 80 and, in an action by a minority stockhold¬ 
er to compel directors to restore funds of corpora¬ 
tion, an examination prior to trial should be limited 
to the specific acts of wrongdoing which are alleged 
in the complaint. 49 * 81 


49.60 N.Y.—Walsh v. Winchell, 88 
N.Y.S.2d 22. 

49.61 N.Y.—Wildermuth v. Keating, 
51 N.Y.S.2d 476, 268 App.Div. 995. 

Arnold Bernhard & Co. v. Tobac¬ 
co Leaf Pub. Co., 148 N.Y.S.2d 639. 
Truth not in. question. 

Where allegedly libelous statement 
contained statement that plaintiff 
was “a disbarred lawyer/' but this 
statement was admittedly true, pre¬ 
trial examination as to truth of such 
statement would not be allowed. 

N.Y.—Steinberg v. Newspaper Enter¬ 
prises, Inc., 168 N.Y.S.2d 743, 5 A. 
D.2d 686. 

49.62 N.Y.—Arnold Bernhard & Co. 
v. Tobacco Leaf Pub. Co., 148 N.Y. 
S.2d 639. 

49.63 N.Y.—Arnold Bernhard & Co. 
v. Tobacco Leaf Pub. Co., supra. 

49.64 N.Y.—.Arnold Bernhard <& Co. 
v. Tobacco Leaf Pub. Co., supra. 

N.Y.—Walsh v. Winchell, 88 N.Y.S. 
2d 22. 

49.65 Meaning of language 

In action for libel, plaintiff was 
not entitled to examine defendant be¬ 
fore trial as to what defendant meant, 
intended to mean, and intended read¬ 
ers of alleged libelous statement to 
understand by certain language in 
article. 


N.Y.—Mencher v. Chesley, 88 N.Y.S. 
2d 25, 194 Misc. 11. 

49.66 N.Y.—Cohn v. Loew's Inc., 135 
N.Y.S.2d 550, 284 App.Div. 1035. 

49.67 N.Y.—Heath v. Masotti, 55 N. 
Y.S.2d 416, affirmed 59 N.Y.S.2d 384, 
269 App.Div. 1007. 

49.68 Ala.—Ex parte Driver, 50 So. 
2d 413, 255 Ala. 118. 

N.Y.—Rosen v. Rosen, 116 N.Y.S.2d 
389, 280 App.Div. 983. 

In re Salomon’s Estate, 84 N.Y. 
S.2d 679, affirmed 89 N.Y.S.2d 525, 
275 App.Div. 802—Spar v. Density, 
73 N.Y.S.2d 154, affirmed 72 N.Y.S. 
2d 306, 272 App.Div. 925. 

Existence of partnership Irrelevant 
Pre-trial examination as to exist¬ 
ence or nonexistence of partnership 
was denied where such fact was ir¬ 
relevant to any issue presented by 
pleadings. 

Pa.—Pitting Lumber Co. v. Green, 80 
I Pa.Dist. & Co. 334, 44 Berks Co. 13, 
35 Erie Co. 35. 

49.69 N.Y.—Heath v. Masotti, 55 N. 
Y.S.2d 416, affirmed 59 N.Y.S,2d 384, 
269 App.Div. 1007. 

49.70 N.Y.—Gombert v. Gombert, 68 
N.Y.S.2d 708. 

49.71 N.Y.—In re Horn’s Estate, 137 
N.Y.S.Sd 165. 
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49.72 N.Y.—Dnrraugh v. Carrington, 
43 N.Y.S.2d 452, affirmed 45 N.Y.S. 
2d 118, 266 App.Div. 993. 

49.73 Ky.—Proctor & Gamble Dis¬ 
tributing Co. v. VasHeur, 275 S.W. 
2d 941. 

49.74 N.Y.—Yaogor v. Manor I off, 1C1 
N.Y.S.2d 723, affirmed 108 N.Y.S.2d 
757, 3 A.D.2d 050. 

49.75 Dei.—Oarbarlno v. Albercan 
Oil Corp., Oh., 109 A.2d 824. 

49.76 N.Y.—Yaogor v. MoncrfnfF, 1G1 
N.Y.S.2d 723, affirmed 158 N.Y.S.2d 
757, 3 A.D.2d 650. 

49.77 N.Y.—Yctegor v. Muncrieff, su¬ 
pra. 

49.78 N.Y.—Yaogur v. Moncrlcff, su¬ 
pra. 

49.79 Del.—Garbnrino v. Albercan 
Oil Corp., Oh., 109 A.2d 824. 

N.Y.—Yaager v. Mom-rleiT, 161 N.Y. 
S.2d 723, affirmed 158 N.Y.fcUd 757, 

3 A.D.2d 650. 

49.80 Del.—Garbarlno v. Albercan 
Oil Corp., Ch., 109 A.2d 824. 

49.81 N.Y.—Mann v. Luke, 08 N.Y. 
S.2d 313, 272 App.Div. 19, appeal 
granted 71 N.Y.S.2d 926, 272 App. 
Div. 803. 
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Trade secrets. The court may permit the exam¬ 
ination of a party concerning trade secrets provided 
safeguards against publicity are prescribed, 50 but 
disclosure of trade secrets will not be required ex¬ 
cept in cases of urgent necessity, 51 as, on a show¬ 
ing that the information desired may not be ob¬ 
tained in any other way, 51 - 5 or on a showing that a 
prima facie case may not be made without the 
information sought. 51 - 10 Secret methods of doing 
business are not protected from pre-trial examina¬ 
tion. 51 - 15 

§ 33. - Facts Supporting Cause of Action 

or Defense 

a. In general 

b. Burden of proof 


DISCOVERY §§ 32(2)-33 

a. In General 

The plaintiff Is entitled to examine the defendant pri¬ 
or to trial as to matters essential to the maintenance of 
the cause of action, and the defendant is entitled to 
examine the plaintiff as to matters essential to the de* 
fense. 

It is generally recognized that plaintiff may be 
entitled to examine defendant prior to trial as to 
matters essential to the maintenance of the cause o£ 
action, 52 and may be entitled to examine defendant 
as to matters or issues of which plaintiff has the 
burden of proof, 53 and, similarly, defendant may 
be entitled to examine plaintiff as to matters essen¬ 
tial to the defense 54 and to issues which he must 
prove. 55 The right to examine a party before trial 
is not made dependent as a matter of law on the 
purpose or necessity of using his testimony to es- 


50. N.Y.—American Seal-Kap Cor¬ 
poration v. Smith Lee Co., 277 N. 
Y.S. 549, 154 Misc. 176, affirmed 2S9 
N.Y.S. 756, 248 App.Div. 617. 

No absolute protection against dis¬ 
closure 

There is usually no absolute pro¬ 
tection against disclosure of trade 
secrets and practices on ground that 
their revelation might result in giv¬ 
ing information to a competitor, 
when if evidence is not admitted, is¬ 
sue cannot fairly be tried. 

Minn.—Baslcerville v. Baskerville, 75 
N.W.2d 7G2, 246 Minn. 496. 
Examining party familiar with busi¬ 
ness 

A petition for discovery will not 
be denied on theory that plaintiff 
might obtain competitive secrets of 
defendant, where he had been em¬ 
ployed by defendant for three and 
one-half years and is therefore pre¬ 
sumably familiar with defendant’s 
business. 

Pa.—Bullock v. Mastercraft Products, 
Inc., 84 Fa.Dist. & Co. 117. 

51. N.Y.—Drake v. Herrman, 185 N. 
E. 686, 261 N.Y. 414. 

Hyman v. Revlon Products Corp., 
100 N.Y.S.2d 937, 277 App.Div. 1118 
—Kaplan v. Roux Laboratories, 76 
N.Y.S.2d 601, 273 App.Div. 865- 
Griffin Mfg. Co. v. Gold Dust Cor¬ 
poration, 282 N.Y.S. 931, 245 App. 
Div. 385. 

Gehm v. Countess Moritza Cos¬ 
metic Co., 95 N.Y.S.2d 754, 196 Misc. 
785—American Seal-Kap Corpora¬ 
tion v. Smith Lee Co., 277 N.Y.S. 
549, 154 Misc. 176, affirmed 289 N. 
Y.S. 756, 248 App.Div. 6l7. 
Examination not as to trade secret 
In action against beverage bottler 
and distributor for injuries caused by 
explosion of carbonated beverage bot¬ 
tle, questions in plaintiffs’ pre-trial 
examination of bottler as to propor¬ 
tion of carbonated water used with 
syrup in beverage were not improper 


| as asking information tantamount to 
J revealing valuable trade secret, as 
amount of pressure on bottle by its 
contents was vital in establishing bot¬ 
tler’s negligence, evidence obtained 
by analyzing another bottle would 
be objectionable, and information 
sought would not reveal such trade 
secrets as to destroy bottler’s prop¬ 
erty rights, since plaintiff was not 
seeking information as to type of 
syrup or its ingredients. 

N.Y.—Silver v. Pepsi Cola Metropoli¬ 
tan Bottling Co., 144 N.Y.S.2d 301. 

51.5 N.Y.—Kaplan v. Roux Labora¬ 
tories, 76 N.Y.S.2d 601, 273 App. 
Div. 865. 

Gehm v. Countess Moritza Cos¬ 
metic Co., 95 N.Y.S.2d 754, 196 Misc. 
785. 

Silver v. Pepsi Cola Metropolitan 
Bottling Co., 144 N.Y.S.2d 301. 

51.10 Mo.—Putney v. Du Bois Co., 
226 S.W.2d 737, 240 Mo.App. 1075, 
17 A.L.R.2d 376. 

51.15 Cal.—Tatkin v. Superior Court 
In and For Los Angeles County, 
App., 326 P.2d 201. 

Secret processes, developments, or re¬ 
search 

Methods of doing business, other 
than secret processes, developments, 
or research, are not protected from 
discovery prior to trial. 

Cal.—I. E. S. Corp. v. Superior Court 
of Los Angeles County, 283 P.2d 
700, 44 C.2d 559. 

52. N.Y.—Mendelsohn v. Mendel¬ 
sohn, 19 N.Y.S.2d 516, 259 App.Div. 
379—Mencher v. Richards, 16 N.Y. 
S.2d 747, 258 App.Div. 925, reargu¬ 
ment denied 17 N.Y.S.2d 1013, 258 
App.Div. 977, reversed on other 
grounds 27 N.E.2d 982, 283 N.Y. 
176—Gaylord v. B. T. Babbitt, Inc., 
16 N.Y.S.2d 705, 258 App.Div. 1006 
—Macklis v. Academy of Saint Jo¬ 
seph, 16 N.Y.S.2d 194, 258 App.Div. 
903—Weldgen v. Van Allen, 7 N.Y. 
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S.2d 44, 255 App.Div. 829—Levin 
v. Holzman, 225 N.Y.S. 481, 222 
App.Div. 767—New York City Car 
Advertising Co. v. E. Regensburg 
& Sons, 200 N.Y.S. 152, 205 App. 
Div. 705—Beck el v. Salomon, 178 
N.Y.S. 209, 189 App.Div. 310. 

In re Kreutzburg’s Will, 58 N.Y. 
S.2d 625, 185 Misc. 995—Tremblay 
v. Lyon, 29 N.Y.S.2d 336, 176 Misc. 
906—Jacobs v. Brody, 260 N.Y.S. 
367, 145 Misc. 891—Bregman v. Ed- 
bro Realty Co., 236 N.Y.S. 409, 135 
Misc. 87. 

Flynn v. Royal Development Co., 
54 N.Y.S.2d 585—Kulheim v. Bay- 
za, 45 N.Y.S.2d 869. 

53. See infra subdivision b of this 
section. 

54. Del.—Weinberg v. Hartman, 65 
A.2d 805, 6 Terry 9. 

N.Y.—Purvin v. Grey, 86 N.Y.S.2d 
673, 275 App.Div. 688—Levy v. 

Jones, 55 N.Y.S.2d 135, 269 App. 
Div. 901—Ainsworth v. Cooper Un¬ 
derwear Co., 237 N.Y.S. 301, 227 
App.Div. 837—Lawrence v. Nation¬ 
al City Bank of New York, 233 N. 
Y.S. 391, 225 App.Div. 898—McCan- 
liss v. McCanliss, 230 N.Y.S. 147, 
224 App.Div. 668—Citizens’ Trust 
Co. of Utica v. R. Prescott & Son, 
223 N.Y.S. 184, 221 App.Div. 420— 
Zeltner v. Fidelity & Deposit Co. of 
Maryland, 220 N.Y.S. 356, 220 App. 
Div. 21. 

In re Kreutzburg’s Will, 58 N.Y. 
S.2d 625, 185 Misc. 995—Radin v. 
Kornreich, 41 N.Y.S.2A 637, 179 
Misc. 529. 

Morris Brecher, Inc., v. Jackson 
Blackwell Realty Co., 80 N.Y.S.2d 
613—Flynn v. Royal Development 
Co., 54 N.Y.S.2d 585—Kovacs v. 
Metropolitan Life Ins, Co., 17 N. 
Y.S.2d 906. 

55. See infra subdivision b of this 
section. 
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tablish an affirmative claim or defense, 6 ®* 5 and is 
not limited as a matter of law to matters as to which 
the moving party has the burden of proof. 56 While 
the burden of proof rule is sometimes followed, un¬ 
less special circumstances are found to exist, 67 it 
has been held that in determining whether an ex¬ 
amination of an adversary prior to trial should be 
permitted, the test is one of necessity and useful¬ 
ness, and not one of burden of proof. 58 In deter¬ 
mining whether a matter on which pre-trial exami¬ 
nation is sought is necessary to the maintenance of 
the cause of action, the courts will take a more 
liberal view in death cases than in other cases. 58 

A counterclaimant is entitled to examine the ad¬ 
verse party to elicit proof to sustain the allega¬ 
tions of the counterclaim. 59 - 5 

b. Burden of Proof 

Burden of proof is sometimes regarded as a factor 

55.5 N.Y.—Public Nat Bank of New 
York v. National City Bank of New 
York, 185 N.E. 395, 261 N.Y. 316. 

Jackson v. Imburgia, 55 N,Y.S.2d 
549, 184 Misc. 1063. 

Del Monte v. Macy, 73 N.Y.S. 2d 
53. 

56. See infra subdivision b of this 
section. 

57. See infra subdivision b of this 
section. 

58. See infra subdivision b of this 
section. 

58. N.Y.—Maher v. Orange & Rock¬ 
land Electric Co., 252 N.Y.S. 459, 

141 Misc. 573. 

Catch-all question 

In death action, plaintiff was en¬ 
titled to examine certain persons be¬ 
fore trial by catch-all question re¬ 
lating to all relevant and competent 
facts and circumstances concerning 
accident. 

N.Y.—Gandolfo v. City of New York, 

39 N.Y.S.2d 328, 179 Misc. 1009. 

59.5 N.Y.—City Mortg. Co. v. Leo¬ 
pold Seidl Corp., 24 N.Y.S.2d 914, 

261 App.Div. 831. 

Defense, offset, and counterclaim 
Where proof in respect to items on 
which defendants sought to examine 
plaintiff and a codefendant before tri¬ 
al was essential to defense, offset, 
and counterclaim relied on, denial of 
examination before trial as to such 
items was improper. 

N.Y.—:Bernstein v. Wittner, 41 N.Y. 

S.2d 230, 266 App.Div. 743. 

59.50 Important but not decisive 
factor 

Fact that plaintiff has burden of 
proof is important but not decisive. 

N.Y.—Troenecker v. Stager, 92 N.Y. 

S.2d 4, 196 Misc. 403. 

59.58 TJ.S.—Lieberman v. ^Etna Life 
Ins. Co., C.C.A.N.Y., 68 F.2d 906, 


in determining whether a party wiil be permitted a pre¬ 
trial examination, but the burden of proof rule has been 
disapproved by some courts and the test is regarded 
by such courts as one of necessity and usefulness. 

Where burden of proof is deemed to be a factor 
for the purpose of pre-trial discovery in determin¬ 
ing the information that is necessary to the mainte¬ 
nance or defense of a cause of action, 59 - 59 it is 
generally recognized that plaintiff is entitled to ex¬ 
amine defendant prior to trial concerning such mat¬ 
ters as to which plaintiff has the burden of 
proof, 59 - 52 and, similarly, defendant is entitled to 
examine plaintiff concerning such matters as to 
which defendant has the burden of proof; 59 - 54 but 
the examination is not limited as a matter of law to 
matters as to which the party moving for the ex¬ 
amination has the burden of proof. 59 - 56 

The courts, even those within the same jurisdic- 

N.Y.—Wiener v. Long Island Daily 
Press Pub. Co., 14 5 N.Y.S.2d 772, 
286 App.Div. 1108. 

59.54 N.Y.—Borgor v. Ruogg, 70 N. 
Y.S.2d 846, 272 App.Div. 917— 

Schwartz v. J. L. Taylor & Co., 233 
N.Y.S. 180, 225 App.Div. 899—Zelt- 
ner v. Fidelity & Deposit Co. of 
Maryland, 220 N.Y.S. 356, 220 App. 
Div. 21 —Handel v. Co-Ed Dress¬ 
makers, 215 N.Y.S. 857, 216 App. 
Div. 838. 

Simensky & Levy Corporation v. 
Kings County Refrigerating Co., 8 
N.Y.S.2d 1G9, 169 Misc. 524—'Win¬ 
ters Nat. Bank & Trust Co. v. 
Greenberg AulmnoUvo & Radio Co., 
241 N.Y.S. 549, 137 Mine. 163— 

Mitchell v. Luokenbach S. S. Co., 
232 N.Y.S. 638, 133 Miso. 666, af¬ 
firmed 235 N.Y.S. 831), 227 App.Div. 
609—Davidson v. Dorfnmn, 215 N. 
Y.S. 307, 127 Misc. 165. 

National Newark & Essex Rank¬ 
ing Co. v. Kin It, 81 N.Y.S. 2d 740— 
Impallaria v. Greco, 27 N.Y.S.2d 
542—Smith-lOisemniin Corporation 
of America v. Eisenbach, 188 N.Y. 
S. 479. 

Matters alleged in counterclaim 

Defendant may examine plaintiff 
on matters alleged In the counter¬ 
claim. 

N.Y.—Forman v. Forma n, 22 N.Y.S. 
2d 922, 260 App.Div. 878—Sehlusscl 
v. Kanaley, 19 N.Y.S.2d 3 33, 259 
App.Div. 831, renrgumont denied 20 
N.Y.S.2d 409—JOdellu-au JJrowery v. 
Drybrough, 3 2 N.Y.S.2d 4 0, 257 App. 
Div. 842. 

Herald Square Press Ridg. Cor¬ 
poration v. Zwolt, 200 N.Y.S. 165. 
59.56 N.Y.—Public Nat. Bank of 

New York v. National City Bank 
of New York, 185 N.E. 395, 261 N. 
Y. 316. 

In re Kahn's Estate, 82 N.Y.S.2d 
812, 274 App.Div. 900—Breault V. 


N.Y.—Lowndes v. Connolly, 34 N.Y.S. 
2d 860, 264 App.Div. 806, appeal de¬ 
nied 37 N.Y.S.2d 486, 264 App.Div. 
961—Brookwood Parks v. Jackson, 
26 N.Y.S.2d 127, 261 App.Div. 410 
—National Bank of Ridgewood in 
New York v. American Surety Co. 
of New York, 264 N.Y.S. 421, 239 
App.Div. 853—Standard Bank v. 
American Union Bank, 197 N.Y.S. 
148, 203 App.Div. 613. 

De Jaeger v. Chilson, 57 N.Y.S. 
2d 500, 185 Misc. 156—Parker v. 
Burgoyne, 5 N.Y.S.2d 403, 167 Misc. 
542—Foster v. Yorkshire Ins. Co., 
3 N.Y.S.2d 149, 167 Misc. 204, af¬ 
firmed 7 N.Y.S.2d 79, 255 App.Div. 
829—Bailowitz v. Independent Con¬ 
gregation Wisdom of Man of Plinsk, 
274 N.Y.S. 639, 153 Misc. 306—Bay 
Parkway Nat. Bank of Brooklyn in 
New York v. Shalom, 261 N.Y.S. 
347, 146 Misc. 431, affirmed 261 N. 
Y.S. 933, 236 App.Div. 798—Jacobs 
v. Brody, 260 N.Y.S. 3G7, 145 Misc. 
891—Frohman v. Samuel Stores, 
255 N.Y.S. 606, 142 Misc. 479—Bar- 
tholomay Co. v. Regan, 205 N.Y.S. 
747, 123 Misc. 491—Klapp v. Mer- 
win, 203 N.Y.S. G94, 122 Misc. 708, 
affirmed 204 N.Y.S. 921, 209 App. 
Div. 841. 

McKie v. McKie, 72 N.Y.S.2d 798 
—Newman v. Englander, 68 N.Y.S. 
2d 93—Brunei v. Brunei, G4 N.Y.S. 
2d 295—Impallaria v. Greco, 27 N. 
Y.S.2d 542—Price v. United Ass’n, 
of Journeyman Plumbers and Steam 
Fitters of U. S. and Canada, 22 N. 
Y.S.2d 795—Von Herrlich v. Sydow, i 
171 N.Y.S. 374. 

Actual malice in libel action 

Since plaintiff in libel action has 
burden of establishing actual malice 
to support claim for punitive dam¬ 
ages, plaintiff may examine defend¬ 
ant prior to trial on such matter. 
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tion, are not in agreement as to whether or not the 
burden of proof rule should be followed. 59 * 58 In 
some cases the burden of proof rule has been spe¬ 
cifically disapproved; 59 * 60 and it has been held that 
in determining whether an examination of an ad¬ 
versary prior to trial should be permitted, the test is 


DISCOVERY § 33 

one of necessity and usefulness, and not one of bur¬ 
den of proof, 59 - 62 and pre-trial discovery is thus 
permitted irrespective of the burden of proof. 59 - 64 

In other cases, which recognize and apply the 
burden of proof rule, a party ordinarily is not per- 


Embossing Co., 1 N.Y.S. 2d 595, 253 
App.Div. 175—Colonial Trust Co. 
v. Alexander, 296 N.Y.S. 918, 251 
App.Div. 856—Combes v. Maas, 
204 N.Y.S. 440, 209 App.Div. 330. 

Casolaro v. Blau, 158 N.Y.S.2d 
589, 4 Misc.2d 206. 

Ursitti v. Swid, 71 N.Y.S.2d 208 
—Slattery v. Parsons, 17 N.Y.S.2d 
6—Hood v. Hood, 6 N.Y.S.2d 1004. 
Examination in commercial matter 
Burden of proof is not an indis¬ 
pensable requirement for examination 
of adverse party in a commercial 
matter. 

N.Y.—Kathleen Foley, Inc. v. Gulf 
Oil Corp., 163 N.Y.S.2d 266, 3 A.D.2d 
928. 

Examination after issue joined 
It is matter resting in sound dis¬ 
cretion of court to permit an ex¬ 
amination of party before trial, when 
material and necessary, irrespective 
of who has affirmative, although, as 
general rule, court will deny applica¬ 
tion, unless testimony is necessary 
to prove claim or an affirmative de¬ 
fense, and when examination is 
sought after joinder of issue, it will 
usually be limited to matters in is¬ 
sue. 

N.Y.—.Andrews v. State, 172 N.Y.S.2d 
703, 10 Misc.2d 501. 

59.58 Courts not In accord as to rule 
to be followed 

(1) “The doctrine that the burden 
of proof is the criterion of materi¬ 
ality and necessity, which if ever 
recognized in the Third Department 
has long since been discarded, has 
now been judicially repudiated by 
the Appellate Division, Third Depart¬ 
ment/' 

N.Y.—Frost v. Walsh, 90 N.Y.S.2d 
174, 176, 195 Misc. 391, affirmed 
91 N.Y.S.2d 746, 275 App.Div. 1017. 

(2) “The rule in this department 

[second] which would have to be ap¬ 
plied herein is that ordinarily in tort 
cases examinations of a party are 
not to be had by or accorded to an 
adverse party unless the pleadings 
show that he has the burden of proof 
on the issue involved. . . . For 

these reasons, so far as Frost v. 
Walsh, 275 App.Div. 1017, 91 N.Y.S. 
2d 746, supra, is to the contrary, it 
may not be followed/’ 

N.Y.—Johansen v. Gray, 108 N.Y.S. 
2d 35, 37, 279 App.Div. 108. 

(3) “Despite the provisions of Civ¬ 
il Practice Rule 121-a, I do not be¬ 
lieve that the rules against general 
examinations in libel actions have 
been changed. The effect of that rule 


was to omit the requirement of bur¬ 
den of proof in respect to examina¬ 
tions in all causes other than negli¬ 
gence, for which special provision 
was otherwise provided." 

N.Y.—Malus v. Sperry Corp., 133 N. 

Y.S.2d 286, 287, affirmed 126 N.Y. 

S.2d 193, 282 App.Div. 939. 

(4) “With respect to the conten¬ 

tion of the defendant that examina¬ 
tions before trial should not be per¬ 
mitted in libel actions unless the 
party seeking the examination has 
the burden of proof, the enactment 
of Rule 121-a of the Rules of Civil 
Practice, which went into effect June 
1, 1952, expressly states: ‘In any 
action, at any time after the service 
of an answer, any party may cause 
to be taken by deposition before tri¬ 
al, the testimony of any other party 
• . . regardless of the burden of 

proof/ Attention of the court has 
been called to an opinion entitled 
Malus v. Sperry Corp., Sup., 133 N. 
Y.S.2d 286, wherein the court at Spe¬ 
cial Term in New York County stat¬ 
ed its belief that the rules against 
general examinations in libel actions 
have not been changed. This court 
does not agree with that conclusion 
because the portion of Rule 121-a 
quoted above clearly indicates the in¬ 
tention to change all rules respecting 
examinations before trial to conform 
thereto." 

N.Y.—Tweed v. New York World-Tel¬ 
egram Corp., 132 N.Y.S.2d 820, 821. 

(5) “Plaintiff objects to the entire 
examination on the ground that the 
defendants do not have the burden 
of any of the items on which exam¬ 
ination is sought but also fail to dis¬ 
close the materiality for the examina¬ 
tion. With these contentions I am 
in accord. Though in the cases of 
Dorros, Inc., v. Dorros Bros., Inc., 274 
App.Div. 11, 80 N.Y.S.2d 25, and Par¬ 
ker v. Culler Furniture Company, 278 
App.Div. 135, 103 N.Y.S.2d 710, the 
Appellate Division in the First De¬ 
partment has held that defendant is 
entitled to such an examination in 
commercial actions even though he 
has not the burden of proof, the Ap¬ 
pellate Division in this department 
[second] has not unqualifiedly adopt¬ 
ed such procedure. ... In the 
absence of a categorical holding by 
the Appellate Division of this depart¬ 
ment contrary to the previous prac¬ 
tice that in a case such as is now 
pending before this court the right 
to an examination generally is given 
to the party proving the affirmative 
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of the issue it would seem that the 
defendants* examination should be 
denied." 

N.Y.—-Weissman v. Damela, 110 N.Y. 

S.2d 233, 234, 200 Misc. 545. 

59.60 N.Y.—Parker v. Culler Furni¬ 
ture Co., 103 N.Y.S.2d 710, 278 App. 
Div. 135, reargument and appeal 
denied 104 N.Y.S.2d 798, 278 App. 
Div. 808 —Marie Dorros, Inc., v. 
Dorros Bros., 80 N.Y.S.2d 25. 274 
App.Div. 11. 

Frost v. Walsh, 90 N.Y.S.2d 174, 
195 Misc. 391, affirmed 91 N.Y.S.2d 
746, 275 App.Div. 1017. 

Exact Mfg. Co. v. Rojay Blouses, 
Inc., 155 N.Y.S.2d 239. 

59.62 N.Y.—Parker v. Culler Furni¬ 
ture Co., 103 N.Y.S.2d 710, 278 App. 
Div. 135, reargument and appeal de¬ 
nied 104 N.Y.S.2d 798, 278 App.Div. 
808—Marie Dorros, Inc. v. Dorros 
Bros., 80 N.Y.S.2d 25, 274 App.Div. 
11 . 

Modem trend in practice 

Better and more modern trend in 
practice is to allow general examina¬ 
tion with respect to all material alle¬ 
gations of fact put in issue by plead¬ 
ings. 

N.Y.—Vlassopulos v. Vlassopulos, 
172 N.Y.S.2d 87, 10 Misc.2d 99— 
Carney v. Liebmann Breweries, 
Inc., 172 N.Y.S.2d 39, 8 Misc.2d 
1064. 

Actual necessity 

Trend is toward liberality in 
granting of examinations before tri¬ 
al if there is actual necessity there¬ 
for even though burden of proof on 
issue concerning which an examina¬ 
tion is sought does not rest with 
party seeking such examination. 
N.Y.—-;In re Melia’s Estate, 94 N.Y.S. 
2d 6. 

59.64 N.Y.—Barnello v. Paul-Jeffrey 
Co., 130 N.Y.S.2d 384, 283 App.Div. 
996. 

Hackett v. Reed, 138 N.Y.S.2d 184, 
207 Misc. 311, affirmed 139 N.Y.S. 
2d 256, 285 App.Div. 905—Bissell 
v. Winchell, 131 N.Y.S.2d 198, 205 
Misc. 877—Augenblick v. Augen- 
blick, 117 N.Y.S.2d 69, 203 Misc. 
360—Newburgh v. McCauley, 107 N. 
Y.S.2d 432, 200 Misc. 869—Frost v. 
Walsh, 90 N.Y.S.2d 174 , 195 Misc. 
391, affirmed 91 N.Y.S.2d 746, 275 
App.Div. 1017. 

Berger v. Goldstein, 167 N.Y.S.2d 
518—Robinson v. Goldberg, 94 N.Y. 
S.2d 422—Dixon v. Saeli, 83 N.Y.S. 
2d 618—Del Monte v. Macy, 73 N. 
Y.S.2d 53—Ursitti v. Swid, 71 N.Y. 
S.2d 208. 
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mitted to examine an opposite party as to matters 
which the opposite party has the burden of prov¬ 
ing, 69 * 66 unless special circumstances exist, 69 * 68 such 
as where the facts are largely within the knowledge 


of the adverse party. 59 * 70 

In courts of general jurisdiction, as distinguished 
from courts of probate jurisdiction, the burden of 
proof rule is usually applied only in tort actions, 59 -72 


59.66 U.S.—Norton v. Cooper-Jar- 
rett, Inc., D.C.N.Y., 27 F.Supp. 806. 
N.Y.—Johansen v. Gray, 108 N.Y.S.2d 
35, 279 App.Div. 108—Italian Cook 
Oil Corp. v. Alderson, 79 N.Y.S.2d 
596, 274 App.Div. 802—Goldberg: v. 
Hommel, 295 N.Y.S. 157, 250 App. 
Div. 870—Moffat v. Phoenix Brew¬ 
ery Corporation, 288 N.Y.S. 281, 247 
App.Div. 552—Huff v. Vose, 280 N. 
Y.S. 953, 245 App.Div. 83—Widder 
Dye & Chemical Co. v. U. S. Mark¬ 
ing Tag Co., 274 N.Y.S. 431, 242 
App.Div. 783—Tiebout v. Reder, 269 
N.Y.S. 5, 241 App.Div. 630—Nation¬ 
al Bank of Ridgewood in New York 
v. American Surety Co. of New 
York, 264 N.Y.S. 421, 239 App.Div. 
853—Brown v. Bedell, 254 N.Y.S. 
215, 234 App.Div. 90—Caskie v. In¬ 
ternational Ry. Co., 245 N.Y.S. 427, 
230 App.Div. 591—Celcis v. Roth- 
bard, 237 N.Y.S. 67, 227 App.Div. 
751—O’Boyle v. Home Ins. Co., 234 
N.Y.S. 259, 226 App.Div. 767—Jul- 
pat Corporation v. McGinnis, 232 
N.Y.S. 469, 225 App.Div. 823—Jan- 
otta v. Bestmor Realty Corpora¬ 
tion, 224 N.Y.S. 337, 221 App.Div. 
870—Parkin v. Unity Protective 
Ins. Ass’n, 219 N.Y.S. 27, 218 App. 
Div. 842—Green v. Saisselin, 214 N. 
Y.S. 776, 216 App.Div. 113—Kim¬ 
ball v. John Budd Co., 212 N.Y.S. 
404, 215 App.Div. 724—Fulton v. 
National Aniline & Chemical Co., 
211 N.Y.S. 769, 214 App.Div. 846- 
Sands v. Comerford, 207 N.Y.S. 
398, 211 App.Div. 406—Lattimer v. 
Sun-Herald Corporation, 203 N.Y. 
S. 734, 208 App.Div. 503—Neder- 
landsche Petroleum en Asphalt 
Maatschappij v. Interocean Oil Co., 
203 N.Y.S. 45, 208 App.Div. 107— 
Curtis v. Searles, 200 N.Y.S. 602, 
206 App.Div. 287—New York City 
Car Advertising Co. v. E. Regens¬ 
burg & Sons, 200 N.Y.S. 152, 205 
App.Div. 705—Ganni v. Stallman, 
193 N.Y.S. 97, 200 App.Div. 485— 
Scheif v. Lewis, 180 N.Y.S. 831, 191 
App.Div. 30—Lord Const. Co. v. 
Edison Portland Cement Co., 178 
N.Y.S. 250, 189 App.Div. 886 . 

Lukacs v. Silbach Realty Co., 108 
N.Y.S.2d 834, 200 Misc. 192—A. S. 
Barnes <& Co. v. Remington Optical 
Corp., 101 N.Y.S.2d 267, 198 Misc. 
746, affirmed 105 N.Y.S.2d 395, 278 
App.Div. 943—Jackson v. Imburgia, 
55 N.Y.S.2d 549, 184 Misc. 1063- 
In re Russo, 49 N.Y.S.2d 577, 182 
Misc. 632, affirmed 61 N.Y.S.2d 697, 
268 App.Div. 990, reversed on other 
grounds 62 N.E.2d 221, 294 N.Y. 
338—Gillette v. Warren, 23 N.Y.S. 
2d 828, 175 Misc. 614, affirmed 23 
N.Y.S.2d 847, 260 App.Div. 900— 


Gardner v. Frederick, 22 N.Y.S.2d 
77, 174 Misc. 891—Simensky & 

Levy Corporation v. Kings County 
Refrigerating Co., 8 N.Y.S.2d 169, 
169 Misc. 524—Hodgson v. News 
Syndicate Co., 1 N.Y.S.2d 946, 165 
Misc. 882, affirmed 1 N.Y.S.2d 947, 
253 App.Div. 808—Balsam v. Fink- 
elstein, 299 N.Y.S. 649, 164 Misc. 
873 —i n re Andriola's Will, 290 N. 
Y.S. 671, 160 Misc. 775—Lasker v. 
Goldbaum, 257 N.Y.S. 355, 143 Misc. 
775 —Pallott v. Elaborated Ready 
Roofing Co., 248 N.Y.S. 354, 139 
Misc. 319—Winters Nat. Bank & 
Trust Co. v. Greenberg Automo¬ 
tive & Radio Co., 241 N.Y.S. 549, 
137 Misc. 163—Herrmann v. Os¬ 
borne Co., 220 N.Y.S. 306, 128 Misc. 
859—In re Schwartz, 217 N.Y.S. 
233, 127 Misc. 452—Cokeley v. 

Bronx Nat. Bank, 215 N.Y.S. 311, 
127 Misc. 175—Davidson v. Dorf- 
man, 215 N.Y.S. 307, 127 Misc. 165 
—Klein v. Carey Printing Co., 199 
N.Y.S. 19, 120 Misc. 548. 

Mandia v. Barry Oil Co., 147 N. 
Y.S.2d 43—Schatzkin v. State Laun¬ 
dry Co., 63 N.Y.S.2d 446—In re 
Storch’s Estate, 53 N.Y.S.2d 409— 
Weber v. Veutschberger, 45 N.Y.S. 
2d 503 —Rosenthal v. Prudential 
Ins. Co. of America, 45 N.Y.S.2d 201 
—Price v. United Ass’n of Journey¬ 
man Plumbers and Steam Fitters of 
U. S. and Canada, 22 N.Y.S.2d 795 
—Pulvin v. Sugarman, 179 N.Y.S. 
174. 

18 C.J. p 1087 note 18. 

Examination, of plaintiff’s assignor 

Defendants moving for an order 
directing plaintiff’s assignor to ap¬ 
pear for oral examination in another 
state were held not entitled to ex¬ 
amine assignor with respect to mat¬ 
ters which plaintiff had burden to 
prove. 

N.Y.—Cole v. Manufacturers Trust 
Co., 300 N.Y.S. 1194, 253 App.Div. 
749. 

Examination refused but not preclud¬ 
ed as matter of law 
“As to the examinations before tri¬ 
al, the Court observes that this is a 
negligence action in which the plain¬ 
tiff has the burden of proof. While 
that does not as a matter of law 
preclude the examination of the plain¬ 
tiff before trial, it has been held in 
this Department that an examination 
before trial will be granted only to 
the party who has the burden of 
proof, with some exceptions. An ex¬ 
amination of a plaintiff by a de¬ 
fendant in a negligence action is not 
among those exceptions.” 

N.Y.—Rosen v. Bendix Home Appli¬ 
ance, 98 N.Y.S.2cl C3G, 637, 197 Misc. 
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525, affirmed 100 N.Y.S.2d 140, 277 
App.Div. 997. 

Rule applied iu libel action 
Examination may not be had in a 
libel action on matters with respect 
to which moving party does not have 
burden of proof. 

N.Y.—McDougall v. News Syndicate 
Co., 92 N.Y.S.2d 129, 275 App.Div. 
1052. 

59.68 N.Y.—Caskie v. International 
Ry. Co., 245 N.Y.S. 427, 230 App. 
Div. 581—Oshinsky v. Gumberg, 
176 N.Y.S. 406, 188 App.Div. 23. 

A. S. Bnrnes & Co. v. Remington 
Optical Oorp., 101 N.Y.S.Sd 26 7, 198 
Misc. 746, affirmed 105 N.Y.S.2d 395, 
278 App.Div. 943—Jackson v. Im¬ 
burgia, 55 N.Y.S.2d 549, 184 Misc. 
1063—Gillette v. Warren, 23 N.Y.S. 
2d 828, 175 Misc. 614, affirmed 23 
N.Y.S. 2 d 847, 260 App.Div. 900- 
In re Levine’s Estate, 283 N.Y.S. 
7G8, 157 Misc. 437—In re O’Dwy- 
er’s Estate, 270 N.Y.S. 497, 151 
Misc. 57—Severnoe Securities Cor¬ 
poration v. Phcenlx Assur. Co., 207 
N.YS. 282, 124 Misc. 188. 

Rosenthal v. Prudential Ins. Co. 
of America, 45 N.Y.S.2d 201. 

59.70 N.Y.—Troenocker v. Stager, 92 
N.Y.S.2d 4, 196 Miac. 403. 

Colburn v. Geneva Nursery Co., 
20 N.Y.S.2d 892. 

59.72 N.Y.—Johansen v. Gray, 108 
N.Y.S.2d 35, 279 App.Div. 108. 

A. S. Barnes & Co. v. Remington 
Optical Corp., 101 N.Y.S.2d 267, 198 
Misc. 716, affirmed 105 N.Y.S.2d 395, 
278 App.Div. 943. 

Commercial litigation Involving tort 
action 

Burden of proof rule would not be 
applied in an action sounding in tort 
which was within the ambit of com¬ 
mercial litigation. 

N.Y.—Ehnc*s v. Krlnsky, 97 N.Y.S.2d 
474, 198 Misc. 251. 

Burden of proof rule applied in libel 
cases 

( 1 ) Where falsity of alleged libel¬ 
ous publication is presumed and bur¬ 
den is on defendant to establish truth 
of utterance, plaintiff is precluded 
from examining defendant prior to 
trial as to falsity of utterance. 

N.Y.—Wholesale Clothing Exchange 

v. Dun & Bradstreet, Inc., 88 N.Y.S. 
2 d 20 . 

( 2 ) Plaintiff will not bo permitted 
to examine defendant before trial as 
to falsity of alleged libelous state¬ 
ments, as their falsity Is presumed, 
and burden Is on defendant to estab¬ 
lish truth of utterances. 

N.Y.—Meiieher v. Cheslcy, 88 N.Y.S. 
2d 25, 194 Misc. 11. 
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and is not applied in cases involving commercial, 
contract, or fiduciary matters. 59 - 74 A pre-trial ex¬ 
amination of one party by another may be permitted 
even though the moving party does not have the 
burden of proof on the issue involved, where in the 
exercise of sound legal discretion the interests of 
justice require the examination. 59 - 76 

In probate proceedings . In a proceeding in a pro¬ 
bate or surrogate court, a party may be entitled to 
an examination prior to trial concerning such mat¬ 
ters as to which he has the burden of sustaining; 60 
but in those courts of probate jurisdiction which re¬ 
gard burden of proof as a factor in determining 
whether pre-trial examination should be permit¬ 
ted, 60 - 5 a party may not be permitted to examine an 
adverse party as to matters which the adverse party 
has the burden of proof, 61 except where special cir¬ 
cumstances exist. 61 - 5 

In accordance with the decisions of courts of 
general jurisdiction disapproving the burden of 
proof rule, some courts of probate jurisdiction have 
departed from the requirements of burden of proof 
as controlling the right to pre-trial examination, 61 * 10 
and in a probate proceeding a party may be per¬ 
mitted a pre-trial examination on issues as to which 


§ 33-34 

he does not have the burden of proof. 61 - 16 While 
the courts do not entirely disregard burden of proof, 
it is not regarded as the controlling factor in de¬ 
termining whether or not pre-trial examination 
should be allowed, and is considered only as one 
element effecting the materiality and necessity of 
the examination. 61 * 20 

A contestant may examine as to matters on issues 
of undue influence and fraud, 62 but he may not ex¬ 
amine on the issues of the execution of the will and 
testamentary capacity. 63 The proponent may ex¬ 
amine on the issues of the testators mental capacity, 
knowledge of the contents of the will, and testa¬ 
mentary intention. 64 

§ 34. -Relevancy, Materiality, and Com¬ 

petency 

An examination orally or by written interrogatories 
must concern matters which are relevant and material 
to the issues involved. 

It is generally recognized that pre-trial discovery 
is properly used to obtain the disclosure of informa¬ 
tion which is material, relevant, and necessary to 
the subject matter of the action or proceeding and 
the issues involved, 65 whether it relates to the claim 


59.74 N.Y.—Johansen v. Gray, 108 
N.Y.S.2d 35, 270 App.Div. 108. 

59.76 N.Y.—Johansen v. Gray, su¬ 
pra—Willis v. Sally Mason, Inc., 
73 N.Y.S.2d 725, 272 App.Div. 1029. 

Jackson v. Imburgia, 55 N.Y.S.2d 
549, 184 Misc. 1063. 

Hackett v. Surface Transp. Sys¬ 
tem, 72 N.Y.S.2d 695—Flynn v. Roy¬ 
al Development Co., 54 N.Y.S.2d 
585. 

Exception not extended beyond com- 
mercial litigation 

While tendency of our courts has 
■been to permit examinations before 
trial even where burden of proof is 
not on party seeking- examination, it 
has not been extended beyond com¬ 
mercial litigation. 

N.Y.—A. S. Barnes & Co. v. Reming¬ 
ton Optical Corp., 101 N.Y.S.2d 267, 
198 Misc. 746, affirmed 105 N.Y.S.2d 
395, 278 App.Div. 943. 

60. N.Y.—In re Zaiss’ Will, 264 N. 
Y.S. 347, 147 Misc. 616. 

In re McAvoy’s Will, 69 N.Y.S.2d 
136. 

Pre-trial examination in proceedings 
for probate or contest of will see 
Wills § 444. 

60.5 N.Y.—In re Beckerman’s Will, 
69 N.Y.S.2d 659. 

61. N.Y.—In re Jacobs' Will, 28 N. 
Y.S.2d 296, 176 Misc. 639, affirmed 
31 N.Y.S.2d 536, 263 App.Div. 829- 
In re Burridge’s Estate, 259 N.Y.S. 
256, 144 Misc. 583—In re Kim- 


merle's Will, 225 N.Y.S. 779, 130 
Misc. 767. 

In re Beckerman’s Will, 69 N.Y. 
S.2d 659. 

61.5 N.Y.—In re Beckerman’s Will, 
supra. 

61.10 N.Y.—In re Silagye’s Estate, 
159 N.Y.S.2d 869, 6 Misc.2d 687. 

In re Held’s Will, 83 N.Y.S.2d 
656. 

61.15 N.Y.—In re Silagye’s Estate, 
159 N.Y.S.2d 869, 6 Misc.2d 687. 

In re Held's Will, 83 N.Y.S.2d 
656. 

61.20 N.Y.—In re Silagye’s Estate, 
159 N.Y.S.2d 869, 6 Misc.2d 687. 

62. N.Y.—In re Hone's Will, 233 N. 
Y.S. 400, 226 App.Div. 715. 

In re Kreutzburg's Will, 58 N.Y. 
S.2d 625, 185 Misc. 996—In re 
Frank’s Estate, 1 N.Y.S.2d 482, 165 
Misc. 411—In re Heughes’ Estate, 
260 N.Y.S. 615, 144 Misc. 922—In re 
Smith's Will, 255 N.Y.S. 233, 142 
Misc. 583—In re Feldstein’s Es¬ 
tate, 232 N.Y.S. 327, 133 Misc. 255 
—In re Dobson’s Estate, 232 N.Y. 
S. 325, 133 Misc. 253—In re Vail’s 
Will, 198 N.Y.S. 661, 120 Misc. 430 
—In re Hodgman's Estate, 184 N. 
Y.S. 185, 113 Misc. 215. 

In re Tymeson’s Will, 184 N.Y. 
S. 659. 

Testator’s mental condition 
A will contestant may be entitled 
to examine proponents before trial 
as to testator’s mental condition in 
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aid of denial of his freedom from 
restraint on the issue of undue in¬ 
fluence. 

N.Y.—In re Heughes’ Estate, 260 N. 
Y.S. 615, 144 Misc. 922. 

63. N.Y.—In re Wood’s Will, 39 N. 
Y.S.2d 503, 265 App.Div. 1064. 

In re Kreutzburg’s Will, 58 N.Y. 
S.2d 625, 185 Misc. 995—In re 

Frank's Estate, 1 N.Y.S.2d 482, 165 
Misc. 411—In re Riordan’s Will, 
294 N.Y.S. 781, 162 Misc. 401—In 
re Feldstein's Estate, 232 N.Y.S. 
327, 133 Misc. 255—In re Hodg¬ 
man's Estate, 184 N.Y.S. 185, 113 
Misc. 215. 

In re Tymeson’s Will, 184 N. 
Y.S. 659. 

Acts before execution of will 

The examination of proponents of 
a will should be limited to acts be¬ 
fore the execution. of the will and 
to Questions of fraud and undue in¬ 
fluence. 

N.Y.—In re Burridge’s Estate, 259 N. 
Y.S. 256, 144 Misc. 583—In re Roth- 
stein’s Estate, 233 N.Y.S. 660, 133 
Misc. 598—In re Clenen’s Estate, 
232 N.Y.S. 431, 133 Misc. 256—In re 
Friedman’s Estate, 232 N.Y.S. 430, 
133 Misc. 560. 

64. N.Y.—In re Zaiss’ Will, 264 N. 
Y.S. 347, 147 Misc. 616—In re Zeh 
Sannuto's Estate, 263 N.Y.S. 229, 
146 Misc. 347. 

65. U.S.—Lieberman v. -flEDtna Life 
Ins. Co., C.C.A.N.Y., 68 F.2d 906. 
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or defense of the examining party or that of any j other party. 65 - 5 Ordinarily, the procedure may 


Ala.—Ex parte Driver, 50 So.2d 413, 
255 Ala. 118. 

Cal.—I. E. S. Corp. v. Superior Court 
of Los Angeles County, 283 P.2d 
700, 44 C.2d 559. 

Agnew v. Superior Court In and 
For Los Angeles County, 320 P.2d 
158, 156 C.A.2d 838. 

Del.—Costello v. Cording, 91 A.2d 
549, 8 Terry 412. 

Ky.—Maddox v. Grauman, 265 S.W.2d 
939. 

Mich.—Tomlinson v. Tomlinson, 61 
N.W.2d 102, S38 Mich. 274—Barten- 
bach v. Smith, 256 N.W. 584, 268 
Mich. 653, 95 A.L.R. 238—Nestle v. 
Fleming, 247 N.W. 709, 262 Mich. 
417. 

Minn.—Jeppesen v. Swanson, 68 N.W. 

2d 649, 244 Minn. 163. 

N.Y.—Royal Development Co. v. Ben¬ 
nett, 198 N.E. 538, 268 N.Y. 647. 

Johnson v. Weis, 112 N.Y.S.2d 
903, 279 App.Div. 1143—Harmon v. 
New York Tel. Co., 112 N.Y.S.2d 
713, 279 App.Div. 1133—Lustig v. 
Longehamps, Inc., Ill N.Y.S.2d 19, 
279 App.Div. 928—Selmar Garage 
Corp. v. Rink Realty Corp., 95 N. 
Y.S.2d 615, 276 App.Div. 1019- 

Frost v. Walsh, 91 N.Y.S.2d 746, 
275 App.Div. 1017—In re Ryder's 
Estate, 91 N.Y.S.2d 227, 275 App. 
Div. 994—Marie Dorros, Inc., v. 
Dorros Bros., 80 N.Y.S.2d 25, 274 
App.Div. 11—Fried v. Garden State 
Tanning, 72 N.Y.S.2d 38, 272 App. 
Div. 939—Prescott v. Collins, 45 N. 
Y.S.2d 749, 267 App.Div. 847—Kohl- 
berg v. J. F. Shea Co., 38 N.Y.S.2d 
316, 235 App.Div. 187—Crandall v. 
Ford Motor Co., 34 N.Y.S.2d 739, 
264 App.Div. 805, modified on oth¬ 
er grounds 45 N.Y.S.2d 268, 266 
App.Div. 1037, motion granted 51 
N.Y.S.2d 769—Rub el Corporation v. 
Santoro, 18 N.Y.S.2d 699, 259 App. 
Div. 750—Vose v. Mitchell, 9 N.Y. 
S.2d 796, 256 App.Div. 938—Meth 
v. Schloss, 9 N.Y.S.2d 447, 256 App. 
Div. 202—Tout v. Logan, 5 N.Y.S.2d 
540, 254 App.Div. 820—Roberts v. 
First Nat. Bank, 5 N.Y.S.2d 217, 254 
App.Div. 824—Griebsch v. B. T. 
Babbitt, Inc., 3 N.Y.S.2d 29, 254 
App.Div. 627—Breault v. Emboss¬ 
ing Co., 1 N.Y.S.2d 595, 253 App. 
Div. 175—Vose v. Vose, 295 N.Y.S. 
244, 250 App.Div. 883—Vodopia v. 
Rider, 293 N.Y.S. 417, 250 App.Div. 
735—Norton v. Norton, 289 N.Y.S. 
211, 248 App.Div. 784—Foley v. 
Long Island R. Co., 274 N.Y.S. 425, 
242 App.Div. 780—Brand v. Butts, 
273 N.Y.S. 181, 242 App.Div. 149— 
Angelson v. New York Rapid 
Transit Corporation, 267 N.Y.S. 
844, 240 App.Div. 907—Citizens’ 

Trust Co. of Utica v. R. Prescott 
& Son, 223 N.Y.S. 184, 221 App.Div. 
420—Roberts v. Hayden, 209 N.Y. 

S. 598, 213 App.Div. 1—Pierce v. I 


Morris, 182 N.Y.S. 132, 192 App. 
Div. 502. 

Nicoll v. Columbia Broadcasting 
System, 138 N.Y.S.2d 518, 207 Misc. 
388—Avon Converting Co. v. Home 
Ins. Co. of N. Y., 93 N.Y.S.2d 90, 
196 Misc. 886—Brower v. John G. 
Myers Co., 88 N.Y.S.2d 596, 194 
Misc. 948—In re Kreutzburg’s Will, 
58 N.Y.S.2d 625, 185 Misc. 995— 
In re Sexton’s Estate, 47 N.Y.S.2d 
71, 182 Misc. 986—Tremblay v. Ly¬ 
on, 29 N.Y.S.2d 336, 176 Misc. 906 
—Foster v. Yorkshire Ins. Co., 3 
N.Y.S.2d 149, 167 Misc. 204, affirmed 
7 N.Y.S.2d 79, 255 App.Div. 829— 
In re Frank's Estate, 1 N.Y.S.2d 
482, 165 Misc. 411—Klauber v. S. 
K. E. Operating Co., 295 N.Y.S. 701, 
163 Misc. 418—Stevens v. Silver- 
man, 283 N.Y.S. 744, 157 Misc. 381 
—Boucot v. John Hancock Mut. 
Life Ins. Co., 281 N.Y.S. 109, 155 
Misc. 226—In re Union Turnpike, 
City of New York, 278 N.Y.S. 412, 
154 Misc. 455, affirmed 278 N.Y.S. 
430, 243 App.Div. 811, affirmed Un¬ 
ion Turnpike in Borough of Queens, 
City of New York, 198 N.E. 556, 268 
N.Y. 681—In re Smathers’ Will, 274 
N.Y.S. 109, 152 Misc. 774—Hillick 
v. E. W. Edwards & Son, 256 N.Y. 
S. 313, 143 Misc. 277, modified on 
other grounds 257 N.Y.S. 945, 235 
App.Div. 893—Pearl v. Abraham & 
Straus, 257 N.Y.S. 946, 235 App. 
Div. 893, and Jacobs v. E. W. Ed¬ 
wards & Son, 257 N.Y.S. 947, 235 
App.Div. 893—Bailly v. Betti, 212 
N.Y.S. 455, 126 Misc. 45—Cameron 
v. Rochester & S. R. Co., 210 N. 
Y.S. 241, 125 Misc. 140—East Roch¬ 
ester Const. Co. v. Eyer, 178 N.Y.S. 
262, 109 Misc. 191. 

In re Braloff's Will, 137 N.Y.S.2d 
161—Pomerance v. Pomerance, 101 
N.Y.S.2d 116—Burns v. Hayes, 84 
N.Y.S.2d 277—Dache v. Abraham & 
Straus, Inc., 65 N.Y.S.2d 682, re¬ 
versed on other grounds 67 N.Y.S. 
2d 128, 271 App.Div. 895—Remlein 
v. Remlein, 54 N.Y.S.2d 323—Kul- 
heim v. Bayza, 45 N.Y.S.2d 869— 
Seidman v. Wolff, 27 N.Y.S.2d 136— 
Manzi v. State, 23 N.Y.S.2d 21— 
Slattery v. Parsons, 17 N.Y.S.2d 
6—Swartz v. Riteweb Mfg. Co., 178 
N.Y.S. 189—Cooper v. Roggon, 178 
N.Y.S. 136—Storer v. Harris, 141 N. 
Y.S. 897. 

Ohio.—Ex parte Rebersak, App., 150 
N.E.2d 869. 

Pa.—Federal Deposit Ins. Corp. v. 
Smith, Com.Pl., 30 North.Co. 332. 

Range of relevance and materiality 

“ ’Discovery before trial’ presup¬ 
poses a range of relevance and ma¬ 
teriality which includes not only 
what is admissible at the trial, but 
also that which leads to what is 
admissible at the trial. We need not 
now fix ultimate boundaries." 

no 


Ill.—Krupp v. Chicago Transit Au¬ 
thority, 132 N.E.2d 532, 535, 8 Ill. 
2d 37. 

“Pertinent to matter in issue” 

Under a discovery statute provid¬ 
ing that a party must answer ques¬ 
tions pertinent to matter in issue, 
"matter in issue" is synonymous 
with subject matter of the litigation 
as disclosed by complaint, and any 
evidence tending to prove any ma¬ 
terial allegation of complaint is 
deemed "pertinent." 

Mont.—State v. District Court of 
Sixth Judicial Dist. in and for Park 
County, 236 P. 553, 73 Mont. 297. 
Pleading as not bar to examination 
Mere fact that pleader alleges facts 
which he "verily believes” and that 
such facts state a good cause of ac¬ 
tion does not exclude a complete and 
searching investigation to ascertain 
all relevant, material, and competent 
evidence necessary to proof of perti¬ 
nent matter incident to a thorough¬ 
going judicial inquiry. 

Ohio.—Dieckbrader v. New York Cent. 

R. R., Com.Pl., 113 N.E.2d 268. 
Relevant to subject matter of action 
Information sought on pre-trial 
examination must be relevant to sub¬ 
ject matter of action rather than to 
precise issues framed by pleadings. 
Fla.—Charles Sales Corp. v. Roven- 
ger, 88 So.2d 551. 

“Material” as meaning proper prep, 
aration of case 

In bill or on motion for cliscovoi’y 
of evidence, production will bo or¬ 
dered if court can fairly find that it 
may in any way bn material to plain¬ 
tiffs cause, and "material" in this 
context may refer simply to proper 
preparation of case. 

N.H.—Lefebvrc v. Somcrsworth Shoo 
Co., 41 A.2d 924, 93 N.II. 354. 
Examination as to matters which 
could become material 
N.Y.—Cornell v. Eaton, 146 N.Y.S.2d 
449, 286 App.Div. 1124. 

Relevancy to actual or potential is- 
sues 

Cal.—McCIatchy Newspapers v. Su¬ 
perior Court of Sacramento County, 
159 F.2d 944, 26 C.2d 386. 
Unrestricted examination 

Right to examine, adverse party be¬ 
fore trial is practically unrestricted 
as long as inquiry is directed to rel¬ 
evant issues. 

N.Y.—Heath v. Masotti, 55 N.Y.S.2d 
416, affirmed 59 N.Y.S.2d 384, 269 
App.Div. 1007. 

65.5 Ky.—Maddox v. C3 rauman, 265 
S.W.2d 939. 

N.Y.—Otis v. Nova del A gene Corp., 
133 N.Y.S.2d 401, 206 Misc. 386, 
modified on other grounds 136 N. 
Y.S.2d 731, 285 App.Div. 802. 

Amster v. Kahn, 01 N.Y.S.Sd 561 
—In re Chyat’s Estate, 00 N.Y.S.2d 
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not be employed to obtain the disclosure of in- which can have no possible bearing on the determi- 

formation which is immaterial or irrelevant, or nation of the action or proceeding on its merits,®®*® 

which is unnecessary to the prosecution or defense and the procedure may not be used to obtain in- 

of the action or proceeding; 66 that is, information formation which would serve no useful purpose, 66 * 10 


390, affirmed 53 N.Y.S.2d 503, 269 
App.DiV. 674. 

Either party, under appropriate cir¬ 
cumstances, may compel other to dis¬ 
close relevant facts if, by so doing, 
prejudicial and inequitable surprises 
are eliminated and truth is bared and 
made available. 

N.J.—Tagliabue v. North Bergen Tp., 
86 A.2d 773, 9 N.J. 32. 

66. Ala.—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118. 

Cal.—I. E. S. Corp. v. Superior Court 
of Los Angeles County, 283 P.2d 
700, 44 C.2d 559. 

Fla.—Brooks v. Owens, 97 So.2d 693— 
Charles Sales Corp. v. Rovenger, 88 
So.2d 551. 

Ky.—Tiller v. Cincinnati Discount 
Co., 110 S.W.2d 420, 270 Ky. 685. 
N.J.—Pan American Securities Cor¬ 
poration v. Fried, Krupp Aktienge- 
sellschaft, 198 A. 770, 16 N.J.Misc. 
225. 

N.Y.—Kathleen Foley, Inc. v. Gulf 
Oil Corp., 163 N.Y.S.2d 266, 3 A.D. 
2d 92S—Cornyn v. University Chev¬ 
rolet, 130 N.Y.S.2d 605, 283 App.Div. 
969—Fell v. Doyle, 93 N.Y.S.2d 865, 
276 App.Div. 881—Rumsey v. Deere 
& Co., 89 N.Y.S.2d 854, 275 App.Div. 
894—Melzer v. Melzer, 86 N.Y.S.2d 
410, 274 App.Div. 1028—Crellin v. 
Van Duzer, 48 N.Y.S.2d 831, 267 
App.Div. 744—Gold v. Gold, 44 N.Y. 
S.2d 364, 266 App.Div. 979—Mancini 
v. Unso, 31 N.Y.S.2d 2, 263 App.Div. 
742—Crandall v. Ford Motor Co., 22 
N.Y.S.2d 929, 260 App.Div. 380— 
Meisel v. Spielman Motor Sales 
Co., 22 N.Y.S.2d 884, 260 App.Div. 
880, 939—Kahn v. Fifth Avenue 
Coach Co., 13 N.Y.S.2d 174, 257 
App.Div. 360—Greenbaum v. Sam¬ 
son, 8 N.Y.S.2d 707, 255 App.Div. 
935—Uterhart v. National Bank of 
Far Rockaway, 7 N.Y.S.2d 509, 255 
App.Div. 860—South Shore Thrift 
Corporation v. National Bank of 
Far Rockaway, 7 N.Y.S.2d 393, 
255 App.Div. 859—Moffat v. Phoenix 
Brewery Corporation, 288 N.Y.S. 
281, 247 App.Div. 552—Cooper v. 
C. E. Sheppard Co., 285 N.Y.S. 461, 
247 App.Div. 732—Huff v. Vose, 280 
N.Y.S. 953, 245 App.Div. 83—Ameri¬ 
can Yarn Co. v. Oregon Worsted 
Co., 279 N.Y.S. 73, 244 App.Div. 735 
—Whitelock v. Bergquist, 264 N.Y. 
S. 270, 238 App.Div. 564—Smith v. 
Webaco Oil Co., 251 N.Y.S. 265, 233 
App.Div. 260—Fulton v. National 
Aniline & Chemical Co., 211 N.Y. 
S. 769, 214 App.Div. 846—Roberts 
v. Hayden, 209 N.Y.S. 598, 213 App. 
Div. 1—Singer v. National Gum & 
Mica Co., 208 N.Y.S. 1, 211 App.Div. 


758—Sands v. Comerford, 207 N.Y. 
S. 398, 211 App.Div. 406—Lattimer 
v. Sun-Herald Corporation, 203 N. 
Y.S. 734, 208 App.Div. 503—Neder- 
landsche Petroleum en Asphalt 
Maatschappij v. Interocean Oil Co., 
203 N.Y.S. 45, 208 App.Div. 107— 
Safrin v. Safrin, 200 N.Y.S. 51, 205 
App.Div. 628—Love v. Charles H. 
Brown Paint Co., 185 N.Y.S. 428, 
194 App.Div. 211—Beckel v. Salo¬ 
mon, 178 N.Y.S. 209, 189 App.Div. 
310. 

Jackson v. Imburgia, 55 N.Y.S.2d 
549, 184 Misc. 1063—Curran v. Mat- 
son, 32 N.Y.S.2d 12, 177 Misc. 861— 
Wilson v. Onondaga Radio Broad¬ 
casting Corporation, 23 N.Y.S.2d 
654, 175 Misc. 389—Bowes v. Na¬ 
tional City Bank of New York, 
6 N.Y.S.2d 803, 169 Misc. 78—In 
re Geller’s Estate, 4 N.Y.S.2d 467, 
167 Misc. 578—In re Hochster’s 
Will, 300 N.Y.S. 1189, 165 Misc. 
342—Klar v. City of New York, 
300 N.Y.S. 1182, 165 Misc. 875- 
In re Wagenheim’s Estate, 298 N. 
Y.S. 907, 164 Misc. 823, reversed on 
other grounds In re Wagenheim’s 
Will, 3 N.Y.S.2d 180, 254 App.Div. 
614—In re Dale’s Will, 288 N.Y.S. 
564, 159 Misc. 578—Boucot v. John 
Hancock Mut. Life Ins. Co., 281 N. 
Y.S. 109, 155 Misc. 226—American 
Seal-Kap Corporation v. Smith Lee 
Co., 277 N.Y.S. 549, 154 Misc. 176, 
affirmed 248 App.Div. 617, 289 N.Y. 
S. 756—Union Trust Co. of Roch¬ 
ester v. Francis, 277 N.Y.S. 332, 
154 Misc. 83—In re Smith’s Will, 
255 N.Y.S. 233, 142 Misc. 583—Bab¬ 
cock v. Northern New York Utili¬ 
ties, 234 N.Y.S. 552, 134 Misc. 71— 
Hempel v. Heckscher, 225 N.Y.S. 
634, 131 Misc. 91, reversed on other 
grounds 226 N.Y.S. 828, 222 App. 
Div. 806—In re Britsch’s Estate, 
219 N.Y.S. 124, 128 Misc. 219— 
Norman Oil Corporation v. Bensa- 
bat, 194 N.Y.S. 359, 118 Misc. 398— 
Reynolds v. Reynolds, 142 N.Y.S. 
1, 81 Misc. 362. 

Yaeger v. Moncrieff, 161 N.Y.S.2d 
723, affirmed 158 N.Y.S.2d 757, 3 A. 
D.2d 650—Metropolitan Life Ins. 
Co. v. Hugh Grant Drug Co., 140 
N.Y.S.2d 798—Feldman v. Miller, 
106 N.Y.S.2d 684—Sheffield China 
Co. v. Royal China, 90 N.Y.S.2d 574 
—Langan v. Cabot, 67 N.Y.S.2d 779 
—Kriebel v. Commercial Travelers 
Mut. Acc. Ass’n of America, 63 N.Y. 
S.2d 282—Fuelane Corp. v. Chap¬ 
man Gas & Appliance Corp., 42 N. 
Y.S.2d 107—Rothenberg v. Pick¬ 
wick Cosmetic Corporation, 20 N.Y. 
S.2d 159—Quednow v. Blue Ribbon 
Provisions, 12 N.Y.S.2d 253—Smith* 1 

ill 


Eisemann Corporation of America 
v. Eisenbach, 188 N.Y.S. 479—Blair 
v. Wagner, 170 N.Y.S. 547. 

Pa.—Shohola Feed & Grain Co. v. 
Hayden, 5 Pa.Dist. & Co.2d 62, 
18 Monroe L.R. 22. 

18 C.J. p 1089 note 39. 

Competency not in issne 
In a contest between two parties 
for letters of administration of estate 
of decedent, where competency of 
one party to be administrator had 
not been put in issue by other party 
it was not subject to litigation, and 
consequently examination prior to 
trial as to competency of party would 
not be permitted. 

Cal.—Voigt v. Superior Court In and 
For Los Angeles County, 304 F.2d 
135, 14$ C.A.2d 674. 

Decision of motion 

An examination as to facts which 
are not pertinent to the decision of 
a motion will be denied. 

N.Y.—Evening Herald Co. v. Kilmer, 
159 N.Y.S. 251, 172 App.Div. 687. 

18 C.J. p 1088 note 29. 

Matters stricken from pleadings 
Plaintiff! is not entitled to examine 
defendants before trial in connection 
with matters which have been strick¬ 
en out of the pleadings. 

N.Y.—O’Keefe v. Young & Rubicam, 
12 N.Y.S.2d 31, 257, App.Div. 141. 
Subjects not in issue 
An examination before trial may 
not include within its scope subjects 
not in issue. 

N.Y.—Milk Tank Service v. Wood, 
107 N.Y.S.2d 166, 200 Misc. 333. 
Witness as to whole case 

Statute replacing bill of discovery 
was not intended to permit making 
adversary a witness respecting whole 
case. 

Fla.—May v. Whitehurst, 144 So. 326, 
107 Fla. 174. 

66.5 Minn.—Jeppesen v. Swanson, 68 
N.W.2d 649, 244 Minn. 163. 

Items unrelated to issues 
N.Y.—Hotter v. Hofstein, 102 N.Y.S. 
2d 830, 198 Misc. 963. 

66.10 Cal.—I. E. S. Corp. v. Superior 
Court of Los Angeles County, 283 
P.2d 700, 44 C.2d 559. 

Tatkin v. Superior Court In and 
For Los Angeles County, App., 326 
P.2d 201. 

Matter not germane to controversy 
An examination prior to trial on a 
matter not germane to controversy 
would serve no useful purpose. 

N.Y.—In re Keeler's Will, 91 N.Y.S.2d 
799, 275 App.Div. 1005, reargument 
denied 93 N.Y.S.2d 527, 276 App.Div. 
788. 



§ 34 DISCOVERY 

such as information which would have no evidenti¬ 
ary value. 66 * 1 - 5 On the other hand, the fact that 
pre-trial examination may produce matter which 
would not be admissible on the trial of the action 
is not alone sufficient ground for denying the ex¬ 
amination. 66 * 20 

Statutes or rules of procedure which provide for 
pre-trial examination contemplate the taking of tes¬ 
timony to resolve an issue of fact between the par¬ 
ties to an action in so far as it arises from the plead¬ 
ings of those parties to each other, 66 * 25 and in or¬ 
der for pre-trial examination to be permitted it may 
be necessary that there be an issue of fact between 
the parties. 66 * 30 Since pre-trial discovery must be 
with respect to the material allegations of fact 
put in issue by the pleadings, 66 * 35 and must relate 
to the specific issues which have been framed, 66 * 40 
the allegations of the pleadings will determine the 
scope of the examination that will be permitted. 66 * 45 
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However, a plaintiff may not by pleading unneces¬ 
sary allegations in a complaint become entitled to an 
examination before trial concerning the surplus mat¬ 
ters set forth in the complaint, 66 * 50 and the fact that 
pleadings may subsequently be amended docs not 
permit an examination outside of the issues as 
framed at the time the application for examina¬ 
tion is made. 66 * 55 

Defendant may be examined as to liis financial 
condition when it is material in ascertaining the 
amount recoverable 67 but not when it is immateri¬ 
al. 68 

Pre-trial discovery should not be used to obtain 
the disclosure of hearsay testimony, 60 or testimony 
incompetent under the parol evidence rule, 70 and a 
layman may not be interrogated on matters as to 
which only expert testimony would be admissible. 70 * 5 
Usually, interrogation will extend and he limited to 
the date or period of time which is in issue, 70 * 10 but 


66.15 Cal.—-Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 433. 

Pa.—Silverstein v. Kreitzer, 6 Pa. 
Dist. & Co.2d 259, 72 Montg.Co. 128. 

66.20 N.Y.—:In re Moritz' Will, 108 
N.Y.S.2d 385, affirmed 171 N.Y.S.2d 
800—Amster v. Kahn, 61 N.Y.S.2d 
561—Schneider v. Van Wyckhouse, 
54 N.Y.S.2d 446. 

66.25 IST.Y.—Johansen v. Gray, 108 
N.Y.S.2d 35, 279 App.Div. 108. 
Issue of fact not required 
As long as facts sought by pre¬ 
trial examination are material and 

necessary to defense of defendant 

seeking examination, it is not neces¬ 
sary that applying defendant have 
burden of proof or that person to be 
examined be an adverse party or that 
issues of fact exist between these 
parties. 

N.Y.—Burdman v. Caruti, 140 N.Y.S. 
2d 631. 

66.30 IST.Y.—Johansen v. Gray, 108 

N.Y.S.2d 35, 279 App.Div. 108— 
Arenstein v. Mo gull’s Film & 
Camera Exchange, 104 N.Y.S.2d 29, 
278 App.Div. 139. 

Butterworth v. Sherman, 143 N. 
Y.S.2d 372. 

66.35 N.Y.—Casolaro v. Blau, 158 

N.Y.S.2d 589, 4 Misc.2d 206—In¬ 
dustrial Bank of Commerce v. 
Rubin, 139 N.Y.S.2d 706, 207 Misc. 
56 7. 

Information. with, respect to merits of 
controversy 

Statutory procedure for purpose 
of obtaining evidence relating to 
merits of action is permissible only 
after issue joined, and it must be 
made to appear that information de¬ 
sired relates to merits of controversy 
in an action pending and at issue. 


N.C.—Planner v. St. Joseph Home for 
Blind Sisters of St. Joseph of 
Newark, N. J., 42 S.E.2d 225, 227 
N.C. 342. 

Pacts relevant to subject matter or 
to issues 

A rule of procedure which pro¬ 
hibits discovery of facts which are 
not relevant and material to subject 
matter of pending action, but does 
not contain a similar prohibition as 
to facts not relevant to issues in case, 
broader scope of rule being apparent¬ 
ly designed to give recognition to fact 
that in many cases issues involved 
may not be clearly defined at an early 
stage of litigation. 

Pa.—Brecht v. City of Philadelphia, 
81 Pa.Dist. & Co. 130. 

66.40 N.Y.—Quidore v. Carson, 36 
N.Y.S.2d 973, 178 Misc. 986. 

66.45 N.Y.—MacArthur Concrete 
Pile Corp. v. Kew Queens Corp., 95 
N.Y.S.2d 392, 276 App.Div. 3 015. 

Kulheim v. Bayza, 45 N.Y.S.2d 
869. 

Facts alleged on information and be¬ 
lief 

Fact that a complaint all egos cer¬ 
tain facts on information and belief 
will not preclude discovery as to 
facts contained in such allegations. 
Pa.—Eisenberg v. Penn Traffic Co., 
6 PaJDist. & Co.2d 364. 

66.50 N.Y.—O'Brien v. Syracuse 
Linoleum Floors, 84 N.Y.S.2d 12. 

66.55 N.Y.—Kulheim v. Bayza, 45 N. 
Y.S.2d 869. 

67. See supra § 32(2). 

68 . See supra § 32(2) 

69. N.Y.—Uterhart v. National Bank 
of Far Rockaway, 7 N.Y.S.2d 509, 
255 App.Div. 860—South Shore 
Thrift Corporation v. National 
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Bank of Far Rocknwny, 7 N.Y.S. 
2d 393, 255 App.Div. 859. 

70. N.Y.—In re Lawyers Mortg. Co., 
280 N.Y.S. 358, 214 App.Div. 53. 
affirmed In re Rehabilitation of 
Lawyers Mortgage Co., 200 N.E. 
203, 270 N.Y. 509. 

70.5 laws, rules, and regulations 

A layman should not be ini errogat- 
ed, on examination of defendants 
before trial, with respect to laws, 
rules, and regulations of federal gov¬ 
ernmental bodies, as expert testimony 
is required concerning them. 

N.Y.—Walsh v. Winchell, 88 N.Y.S.2d 

22 . 

70.10 Ala.—Ex parte Driver, 50 So. 

2d 413, 255 Ala. 118. 

Cal.—San Chez v. Superior Court In 
and For Los Angeles County, 314 
P.2d 136, 153 C.A,2d 162. 

Dei.—Garbnrino v. Alboroun Oil Corp., 
Ch., 109 A.2d 824. 

N.Y.—Iserman v. First Nat. Bank of 
Croton-on-Hudson, 73 N.Y.M.2d 726, 
272 App.Div. 1025. 

Ohio.—Dieckbrador v. New York Cent. 

R. R., Com.Pl., 113 N.E.2d 268. 

Pa.—Carbaugh v. Grove, 83 Pa.Dist 
& Co. 26, 4 Cumb.L.J. 75. 

Va.—Short v. Long, 87 S.E.2d 776, 197 
Va. 104. 

Subsequent occurrences 
In action for damages arising out 
of automobile accident, matters re¬ 
lating to occurrcnees subsequent to 
accident were Immaterial and not a 
proper subject for examination before 
trial. 

N.Y.—In re Krois’ Will, 107 N.Y.S.2d 
450, 201 Misc. 273. 

Duration of operations 

Interrogatories as to datn and time 
of commencement of excavation 
operation are allowable, since length 
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the examination is not always necessarily confined to 
the exact date or period of time, and may be per¬ 
mitted as to a date or period of time which is per¬ 
tinent to the issue and is reasonably related to the 
crucial date or period. 70 - 15 The period fixed by a 
statute of limitations may determine the period to 
which pre-trial examination may extend. 70 - 20 The 
requirements of relevancy may necessitate that pre¬ 
trial examination as to conditions or occurrences 
be limited with respect to place or location. 70 - 25 


DISCOVERY § 34 

Interrogatories. Statutes authorizing- the exami¬ 
nation of parties by written interrogatories contem¬ 
plate the eliciting of legal 71 and competent 72 evi¬ 
dence, and the fundamental rules as to the admission 
and exclusion of evidence apply. 73 So, interroga¬ 
tories as to hearsay are improper. 74 It is generally 
recognized that interrogatories must concern mat¬ 
ters which are material, relevant, pertinent to the 
issues of the case, 75 as made by the pleadings in 


of time that excavation may have 
been open is not clearly irrelevant to 
broad subject matter of action. 

Pa.—Minichino v. Quakertown Bor¬ 
ough, 88 Pa.Dist. & Co. 83, 46 Mun. 
L.R. 49. 

Hatters occurring prior to crucial 
period 

An examination before trial is not 
usually permitted concerning matters 
which took place prior to period dur¬ 
ing which it is claimed that damage 
has occurred. 

N.Y.—Weis v. Coe, 40 N.Y.S.2d 222. 

70.15 Del.—Garbarino v. Albercan 
Oil Corp., Ch., 109 A.2d 824. 

N.Y.—Sandler v. Superior Indus. Gas 
Corp., 162 N.Y.S.2d 322, 3 A.D.2d 917 
—Mullane v. Crump, 71 N.Y.S.2d 
40, 272 App.Div. 922, appeal denied 
72 N.Y.S.2d 417, 272 App.Div. 934— 
Kohlberg v. J. P. Shea Co., 38 N.Y. 
S.2d 315, 265 App.Div. 187. 

Practice over period of time 
N.Y.—Kaplan v. Manhattan Life Ins. 
Co., 51 N.Y.S.2d 339, 268 App.Div. 
920. 

Proper to inquire as to knowledge at 
time of examination 
Cal.—Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 433. 

70.20 N.Y.—Flynn v. Royal Develop¬ 
ment Co., 54 N.Y.S.2d 585—Weis v. 
Coe, 40 N.Y.S.2d 222. 

70.25 Limited to portion of building 

Where pre-trial examination was 
sought as to what was done in a 
specified building, examination would 
be permitted, but only as to what was 
done in designated rooms of specified 
building. 

N.Y.—Cardinal v. University of 
Rochester, 63 N.Y.S.2d 868, 187 
Misc. 519, modified on other 
grounds, 69 N.Y.S.2d 355, 271 App. 
Div. 1048. 

71. Ala.—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118—Ex parte Nolen, 
135 So. 337, 223 Ala. 213—Sibley v. 
Hutchison, 118 So. 638, 218 Ala. 440 
—Culver v. Alabama Midland Ry. 
Co., 18 So. 827, 108 Ala. 330. 
Meaning of “legal evidence” 

"What is meant by the statement 
that the evidence called for must be 
legal evidence is that it must not be 
prima facie inadmissible.” 

27 C.J.S.—8 


Ala.—Ex parte Rowell, 26 So.2d 554, 
557, 248 Ala. 80. 

72. Ala.—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118—Ex parte Pollard, 
171 So. 628, 233 Ala. 335. 

Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

73. Mass.—Warren v. Decoste, 169 
N.E. 505, 269 Mass. 415. 

Scope of interrogatories is as 
broad as field of inquiry, when per¬ 
son interrogated is called as witness 
in actual trial. 

Mass.—Goldman v. Ashkins, 165 N.E. 
513, 266 Mass. 374—Cutter v. 

Cooper, 125 N.E. 634, 234 Mass. 
307. 

74. Ala.—Ex parte Markle, 88 So.2d 
363, 264 Ala. 376—Ex parte Pollard, 
171 So. 628, 233 Ala. 335—Ex parte 
Nolen, 135 So. 337, 223 Ala. 213— 
Collins v. Mobile & O. R. Co., 97 So. 
631, 210 Ala. 234. 

Mass.—Warren v. Decoste, 169 N.E. 
505, 269 Mass. 415. 

Mo.—State ex rel. Thompson v. Har¬ 
ris, 195 S.W.2d 645, 355 Mo. 176, 166 
A.L.R. 1425. 

Evidence sought by interrogatory 
held not hearsay. 

Ala.—Ex parte Reserve Life Ins. Co., 
77 So.2d 388, 38 Ala.App. 32, certi¬ 
orari dismissed Reserve Life Ins. 
Co. v. Longshore, 77 So.2d 392, 262 
Ala. 95. 

75. U.S.—Wilcolator Co. v. Sears, 
Roebuck & Co., D.C.Del., 24 F. 
Supp. 952. 

Ala.—Ex parte City Sales Co., 88 So. 
2d 668, 264 Ala. 637—Ex parte 
Driver, 50 So.2d 413, 256 Ala. 118- 
Ex parte A. Paul Goodall Real 
Estate & Insurance Co., 190 So. 
76, 238 Ala. 272—Ex parte Pollard, 
171 So. 628, 233 Ala. 335—Ex parte 
Nolen, 135 So. 337, 223 Ala. 213— 
Perfection Mattress <& Spring Co. v. 
Dupree, 113 So. 74, 216 Ala. 303— 
Collins v. Mobile & 0. R. Co., 97 
So. 631, 210 Ala. 234. 

Ex parte Reserve Life Ins. Co., 
77 So.2d 388, 38 Ala.App. 32, certi¬ 
orari dismissed Reserve Life Ins. 
Co. v. Longshore, 77 So.2d 392, 262 
Ala. 95—Allen v. Zickos, 68 So, 2d 
841, 37 Ala.App. 361. 
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Del.—Winter v. Pennsylvania R. Co., 
68 A.2d 513, 6 Terry 108. 

Ind.—Eickmier v. Geddes, 126 N.E. 

859, 73 Ind.App. 167. 

Iowa.—National Clay Products Co. v. 
District Court in and for Cerro 
Gordo County, 243 N.W. 727, 214 
Iowa 960—Winneshiek County 
State Bank v. District Court of 
Allamakee County, 212 N.W. 391, 
203 Iowa 1277—Lee v. Blumer, 179 
N.W. 625, 189 Iowa 1145. 

Mass.—Warren v. Decoste, 169 N.E. 
505, 269 Mass. 415—Goldman v. 
Ashkins, 165 N.E. 513, 266 Mass. 
374—Boyd v. Boston Elevated Ry. 
Co., 162 N.E. 735, 264 Mass. 364, 
followed in Parker v. Boston Ele¬ 
vated Ry. Co., 174 N.E. 927, 273 
Mass. 345—Cutter v. Cooper, 125 
N.E. 634, 234 Mass. 307. 

N.J.—In re Wozar’s Estate, 111 A.2d 
768, 34 N.J.Super. 133. 

Spalt v. Eaton, 192 A. 576, 118 
N.J.Law 327, affirmed 196 A. 736, 
119 N.J.Law 343—Goheen v. Go- 
heen, 154 A. 393, 9 N.J.Misc. 507— 
Neske v. Burns, 149 A. 761, 8 N.J. 
Misc. 160. 

N.Y.—In re Horn’s Estate, 137 N.Y.S. 
2d 165. 

Ohio.—Powers v. Ruelbach, Com.Pl., 
108 N.E.2d 876—Furman v. Central 
Park Plaza Corp., Com.Pl., 102 N. 
E.2d 622—Wasserman v. West 
India Coffee Co., Com.Pl., 97 N.E. 2d 
429—Leeper v. Nimer, Com.Pl., 94 

N. E.2d 286. 

Pa.—Simmons v. Pennsylvania R. Co., 
2 Pa.Dist. & Co.2d 233, 67 Dauph.Co. 
322, affirmed 113 A.2d 266, 381 Fa. 
284—Kaylor v. Baran, 6 Pa.Dist. 
& Co.2d 567—Silverstein v. Kreitzer, 
6 Pa.Dist & Co.2d 259, 72 Montg. 
Co. 128. 

18 C.J. p 1102 note 56 [a], p 1103 
note 71, p 1104 note 11. 

Impeaching evidence 

Interrogatories calling for merely 
impeaching evidence are improper. 
N.J.—Rodriguez v. Pennsylvania R. 
Co., 166 A. 169, U N.J.Misc, 375. 

Interrogatories held material or reL. 
evant 

Ala,—Ex parte Nolen, 135 So. 337, 
223 Ala. 213—Collins v. Mobile & 

O. R. Co., 97 So. 631, 210 Ala. 
234. 

Mass,—Goldman v. Ashkins, 165 N.E. 
513, 266 Mass. 374—Cutter v, 
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§§ 34-35 DISCOVERY 

the action in aid of which discovery is sought, 75 * 5 
and to the case of the party filing the interroga¬ 
tories; 76 but they may be proper although the 
information produced would not be relevant at the 
trial. 76 - 5 The court, and not the adverse party, de¬ 
termines the question of competency or relevancy. 77 
An interrogatory as to facts necessary for the prep¬ 
aration of a party’s case is proper. 78 

§ 35, -Privileged Matter 

Pre-trial discovery may not be employed to require 
the disclosure of privileged matter, and ordinarily the 
assertion of privilege is to be made by the interrogated 
person at the time of the examination. 


It is generally recognized that there may be testi¬ 
mony which may not be introduced at the trial of a 
cause because of the general rules with respect to 
confidential relations and privileged communica¬ 
tions, as discussed in Witnesses §§ 252—314, or be¬ 
cause of the rule that a witness cannot be compelled 
to give evidence which incriminates him, as stated 
in Witnesses § 431, and the rules of evidence which 
govern privileged matters at trial also govern such 
matters when they arise in a pre-trial discovery ex¬ 
amination. 78 * 50 Thus, pre-trial discovery may not 
be employed to compel the disclosure of privileged 
matter, 79 such as confidential communications be¬ 
tween husband and wife, 80 or to compel the dis- 


Cooper, 125 N.E. 634, 234 Mass. 
307. 

18 C.J. p 1103 note 73 [a]. 

Relevancy alone not sufficient 

Iowa rule providing for inter¬ 
rogatories to party* is not equivalent 
to federal rule as only practical lim¬ 
itations on federal rule are that evi¬ 
dence be relevant and not privileged. 
Iowa.—Myers v. Stratmann, 65 N.W. 
2d 356, 245 Iowa 1060. 

75.5 Ohio.—Eisaman v. Weimer, 

Com.Pl., 126 N.E.2d 92—Dieckbra- 
der v. New York Cent. R. R., Com. 
PI., 113 N.E.2d 268—Sloan v. S. S. 
Kresge Co., Com.Pl., 97 N.E.2d 238. 

76. Ky.—Proctor & Gamble Distrib¬ 
uting Co. v. Vasseur, 275 S.W.2d 
941. 

N.J.—Spalt v. Eaton, 192 A. 576, 
118 N.J.Law 327, affirmed 196 A. 
736, 119 N.J.Law 343. 

R.I.—Carroll v. C. I. Hayes Inc., 184 
A. 181, 56 R.I. 105. 

Wash.—Corpus Juris cited in State 
ex rel. Bronson v. Superior Court 
for King County, 77 P.2d 997, 1000, 
194 Wash. 339—Hill v. Hill, 219 P. 
18, 126 Wash. 560. 

18 C.J. p 1103 note 72. 

All sides of case 

Under statute providing for at¬ 
tachment to a pleading of inter¬ 
rogatories which are pertinent to is¬ 
sue made in pleadings, an interroga¬ 
tory can seek information which may 
be relevant to any issue in action and 
to all sides of case. 

Ohio.—Feinstein V. City of Cleveland, 
Com.Pl., 121 N.E.2d 112. 

76.5 Ala.—Ex parte Rowell, 26 So. 
2d 554, 248 Ala. 80. 

77. Ala.—Ex parte Rowell, supra— 
Collins v. Mobile & O. R. Co., 97 
So. 631, 210 Ala. 2 34. 

18 C.J.P 1103 note 76. 

78. N.J.—Rosseter v. Farrier, 13 A. 
2d 579, 18 N.J. Misc. 355. 

78.50 Del.—Mumford v. Croft, 93 A. 

2d 506, 8 Terry 464. 

Minn.—Brown v. Saint Paul City Ry. 
Co„ 62 N.W.2d 688, 241 Minn. 15. 


Nullification of discovery procedure 
“It is also contended by the plain¬ 
tiff that if the alleged operator of an 
automobile is permitted to stand upon 
the privilege involved here, it would 
practically nullify the statutes relat¬ 
ing to examinations before trial in 
negligence cases, and in certain cases 
where there were no other eyewit¬ 
nesses would perhaps result in an in¬ 
justice. The court is fully aware of 
the serious consequences that might 
be involved, but the court must accept 
the law as it is and cannot cast aside 
a well established privilege granted 
and guaranteed to a citizen because 
the exercise of such privilege may 
result in undesirable consequences.” 
N.Y.—Owen v. Fisher, 66 N.Y.S.2d 
856, 859, 189 Misc. 69. 

79. N.Y.—Gramatan Nat. Bank & 
Trust Co. of Bronxville v. Saga¬ 
more Apartments, 271 N.Y.S. 201, 
241 App.Div. 840. 

Owen v. Fisher, 66 N.Y.S.2d 856, 
189 Misc. 69—Bolt & Co. v. Gilmore, 
198 N.Y.S. 616, 120 Misc. 116. 

Ohio.—Feinstein v. City of Cleveland, 
Com.Pl., 121 N.E.2d 112. 

Pa.—Pennacchioli v. Suraci, Com.Pl., 
54 Lack.Jur. 67. 

Tex.—Moody v. Moody Nat. Bank of 
Galveston, Civ.App., 302 S.W.2d 
695. 

Communications to insurer 

Irrespective of privileged character 
of such statements under statute, dis¬ 
covery and inspection of statements 
of a defendant or prospective defend¬ 
ant made to his own insurance car¬ 
rier, whether made before or after 
suit is instituted, or to its lay repre¬ 
sentatives, either before or after at¬ 
torney has been formally selected by 
carrier to represent assured, should 
not be permitted as a matter of dis¬ 
cretion and sound public policy. 

N.Y.—Hollien v. Kaye, 87 N.Y.S.2d 
782, 194 Misc. 821. 

Communications between bank offi¬ 
cers 

Interrogatories to defendant bank 
president, in discharged cashier's 
libel suit, as to whether defendant 
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told vice president that bonding com¬ 
pany had informed defendant of 
plaintiff's gambling was held prop¬ 
er, such communications being only 
qualifiedly or conditionally privi¬ 
leged. 

Ala.—Ex parte Nolen, 135 So. 337, 
223 Ala. 213. 

Matter privileged by city charter 
A municipality will not be required 
to answer pre-trial questions as to 
matters which are protected from dis¬ 
closure by provisions of city charter. 
Pa.—Lawrence v. Philadelphia, 86 
Pa.Dist. & Co. 19. 

Names of bank stockholders 

The names of the stockholders of 
a joint stock land bank is not to be 
treated as confidential or privileged 
when the disclosure is sought by the 
state in a bill of discovery. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. State ex rel. Cobb, Civ. 
App., 133 S.W.2d S27, affirmed, 137 
S.W.2d 993, 135 Tex. 26. 

Matter not privileged in state where 
suit brought 

Where suit was brought in New 
Jersey and pre-trial examination was 
sought to be held in New York, exam¬ 
ination was sought as to medical 
records of New York hospitals and in¬ 
formation obtained by physicians who 
attended plaintiff in their professional 
capacity in New York hospitals, and 
such records and information wore 
privileged under New York law hut 
wore not privileged under New Jersey 
law, defendant was entitled to pre¬ 
trial examination as to such matters, 
law of New Jersey rather than law 
of New York controlling. 

N.J.—Aboiy V. .Abety, 77 A.2d 291, 10 
N.J.Super. 2S7. 

80. La.—Carter v, Taylor, 20 La. 
Ann. <121. 

Matters not privileged 

In action to recover double indem¬ 
nity under accidental death provision 
In life policy for death of plaintiffs 
husband, insurer was entitled to 
examine plaintiff before trial concern¬ 
ing marital relations with insured, 



27 C. J. S. DISCOVERY § 35 

closure of privileged communications between attor- I ters tending to subject the party answering to penal- 
ney and client, 81 or physician and patient; 82 or mat- | ties or forfeitures, 83 or to a criminal prosecution, 84 


insured's financial condition, his home 
life, and his personal habits. 

N.Y.—Hennessy v. Equitable Life 
Assur. Soc. of U. S., 52 N.Y.S.2d 287, 
268 App.Div. 1045. 

Wife’s knowledge of husband’s physi¬ 
cal condition 

Where a husband, while operating 
his wife’s automobile, sustained a 
fatal heart attack as a result of 
which automobile struck plaintiff and 
caused injury, in an action by injured 
person against decedent's wife on pre¬ 
trial examination, defendant wife 
would be required to answer questions 
as to husband's condition and her 
knowledge of his condition, but not 
questions as to husband’s knowledge 
of his own condition. 

N.Y.—Schneider v. Van Wyckhouse, 
64 N.Y.S.2d 446. 

81. Cal.—Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 433. 

N.Y.—Neugass v. Terminal Cab 
Corporation, 249 N.Y.S. 631, 139 
Misc. 699—Bolt & Co. v. Gilmore, 
198 N.Y.S. 616, 120 Misc. 116. 

Levine v. Levy, 141 N.Y.S.2d 131. 
Wis.—Tomek v. Farmers Mut. Auto. 
Ins. Co., 68 N.W.2d 573, 268 Wis. 
566. 

Attorney for insurer 

Where general counsel of liability 
insurance company had no knowl¬ 
edge of accident except that which 
he acquired in his professional 
capacity, information was confidential 
and privileged and order for his 
examination with respect to such 
information would be vacated. 

N.Y.—Application of Kaufman, 143 
N.Y.S.2d 853. 

Person providing attorney with con¬ 
fidential information 

Where supervisor of excavations 
on school district’s land was alleged¬ 
ly employed by district’s counsel as 
district’s agent to provide counsel 
with confidential information with 
respect to defense of actions later 
brought against district, supervisor, 
and others, such supervisor, in his 
deposition as an adverse party, would 
be required to reveal to plaintiffs in 
such actions and court all knowledge, 
legal and pertinent, to matter in is¬ 
sue between supervisor and his ad¬ 
verse parties but would not be re¬ 
quired to reveal, without district's 
consent, contents of any communica¬ 
tions between him and district or its 
counsel or contents of any advice 
given by such counsel in course of 
professional employment by district. 
Cal.—Wilson v. Superior Court, 
Contra Costa County, 307 P.2d 37, 
148 C.A.2d 438. 


Questioning client as not defeating 
privilege 

An attorney cannot, without con¬ 
sent of his client, be examined as to 
any communication made by client to 
him, or his advice given thereon in 
course of professional employment, 
and it is settled that on pre-trial 
examination privilege cannot be de¬ 
feated by attempting to elicit priv¬ 
ileged communications from client in¬ 
stead of attorney. 

Cal.—I. E. S. Corp. v. Superior Court 
of Los Angeles County, 283 P.2d 
700, 44 C.2d 559. 

82, N.Y.—Lorde v. Guardian Life 
Ins. Co. of America, 300 N.Y.S. 721, 
252 App.Div. 646—Woernley v. 
Electromatic Typewriters, 283 N.Y. 
S. 770, 246 App.Div. 675, affirmed 
2 N.E.2d 638, 271 N.Y. 228. 

In re Meyer’s Estate, 132 N.Y.S. 
2d 825, 206 Misc. 368. 

Kriebel v. Commercial Travelers 
Mut. Acc. Ass’n of America, 63 
N.Y.S.2d 282. 

Examining physician for insurance 
company 

Where applicant for insurance had 
been examined by insurer's physician, 
pre-trial examination of physician as 
to applicant's state of health at time 
of examination would be permitted. 
N.Y.—Dimmock v. Metropolitan Life 
Ins. Co., 98 N.Y.S.2d 154, 277 App. 
Div. 851. 

Examination by patient of hospital 
Patient-physician privilege was not 
a bar to motion to compel hospital 
to submit to an examination and 
produce records in order that patient 
might ascertain names of doctors who 
operated on him for purpose of bring¬ 
ing a malpractice action, because 
patient himself wanted information 
about himself. 

N.Y.—Application of Weiss, 147 N. 

Y.S.2d 455, 208 Misc. 1010. 

Doctor employed by state 

Statute prohibiting disclosure of 
information acquired by physician in 
attending a patient in a professional 
capacity applied to relationship exist¬ 
ing between state doctors in a mental 
hospital and an inmate, so as to pre¬ 
clude an examination of such doctors 
prior to trial. 

N.Y.—Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

83, Miss.—Wood Naval Stores Ex¬ 
port Ass’n v. Latimer, 90 So.2d 379. 

Va.—Hogshead v. Baylor, 16 Gratt. 
99, 67 Va. 99—Poindexter v. Davis, 
6 Gratt. 481, 47 Va. 481. 

70 C.J. p 739 note 9. 

84, Ala.—Ex parte Frenkel, 85 So. 
878, 17 Ala.App. 563. 

Ky.—Corpus Juris Secundum cited in 
Akers v. Fuller, 228 S.W.2d 29, 31, 
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312 Ky. 502—Corpus Juris Se¬ 
cundum cited in Kindt v. Murphy, 
227 S.W.2d 895, 898, 312 Ky. 395. 
Miss.—Wood Naval Stores Export 
Ass’n v. Latimer, 90 So.2d 379. 
Mont.—State ex rel. Neilson v. Dis¬ 
trict Court of Eighth Judicial Dist., 
277 P.2d 536, 128 Mont. 445. 

N.Y.—Bradley v. O’Hare, 156 N.Y.S.2d 
533, 2 A.D.2d 436—Siegel v. Craw¬ 
ford, 42 N.Y.S.2d 837, 266 App.Div. 
878, appeal and motion denied 44 
N.Y.S.2d 471, 266 App.Div. 923, mo¬ 
tion denied 52 N.E.2d 602, 291 N.Y. 
723 and 52 N.E.2d 602, 291 N.Y* 
724, affirmed 55 N.E.2d 516, 292 N. 
Y. 651. 

Schwartz v. Schwartz, 164 N.Y.S. 
2d 943, 4 Misc.2d 790—Owen v. 
Fisher, 66 N.Y.S.2d 856, 189 Misc. 
69—Frad v. Columbian Nat. Life 
Ins. Co. of Boston, Mass., 37 N.Y.S. 
2d 250, 178 Misc. 705. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Pl., 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

70 C.J. p 721 note 93, p 722 note 94. 
Adultery 

In wife’s action for separate main¬ 
tenance on grounds of cruelty, hus¬ 
band could not refuse to answer pre¬ 
trial questions as to his adultery on 
theory of self-incrimination, where 
adultery per se was not a public 
offense and only relevant offense was 
living together in a state of cohabita¬ 
tion and adultery, and adultery alone 
or occasional acts of illicit inter¬ 
course would not constitute adulter¬ 
ous cohabitation. 

Cal.—San Chez v. Superior Court In 
and For Los Angeles County, 314 
P.2d 135, 163 C.A.2d 162. 

Larceny 

On examination before trial, de¬ 
fendant could not be required to an¬ 
swer questions that would tend to 
prove him guilty of larceny. 

N.Y.—Woolson Spice Co. v. Columbia 
Trust Co., 183 N.Y.S. 400, 193 App. 
Div. 346. 

Use of intoxicating liquor 

In an action for alienation of and 
criminal conversation with plaintiff’s 
wife, defendant’s Interrogatories as 
to plaintiff’s use of intoxicating 
liquor during certain years of mar¬ 
riage were held not to tend to crimi¬ 
nate plaintiff. 

Mass.—Cutter v. Cooper, 125 N.E. 
634, 234 Mass. 307. 

Moral turpitude 

A person may not decline to an¬ 
swer questions propounded prior to 
trial on ground that answers would 
tend to incriminate, where no crim¬ 
inal statute is shown which, would 
visit on person criminal punishment 
or penalty, and that answers might 
involve moral turpitude or even fraud 
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or to self-degradation. 84 - 5 

Generally, the information received or the rec¬ 
ords made thereof by public investigating officials is 
not subject to disclosure or inspection in a pre-trial 
discovery proceeding; 84 - 10 but there are recognized 
exceptions to this rule. 84 * 15 The privilege that ex¬ 
tends to state secrets and communications between 
the government and its agents, as discussed in Wit¬ 
nesses § 264, may preclude a pre-trial examination 
as to such matters. 84 * 20 

A claim of privilege from self-incrimination may 
not preclude a pre-trial examination if the examined 
party has been granted an immunity which is as 
broad as the privilege claimed. 84 - 25 Furthermore, 
when a party has filed a claim, based on a matter 
ordinarily privileged, the proof of which will neces¬ 
sarily require that the privileged matter be offered 
in evidence, such party has waived his right to in¬ 
sist, in pre-trial discovery proceedings, that the 
matter is privileged. 84 - 30 

On pre-trial examination a party may not refuse 
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to disclose facts and information on the grounds of 
privilege merely because such facts and information 
have been communicated by the party to his phy¬ 
sician. 84 - 35 Although the attorney-client relation¬ 
ship may exist to preclude an examination of the 
attorney as to matters which come within the scope 
of that relationship, there may be pre-trial examina¬ 
tion of the attorney as to matters which arc not with¬ 
in the scope of the relationship, 84 * 40 as where the at¬ 
torney for one party is alleged to have participated 
in the acts of which the other party complains ; 84 -45 
and on pre-trial examination a party may not refuse 
to disclose facts and information because such facts 
and information have been obtained by the party’s 
attorney in the course of an investigation. 84 - 50 
The rule of confidential relations and privileged 
communications is, however, sometimes applied to 
deny an applicant for pre-trial examination the right 
to examine material prepared by the adverse party 
for the trial, or to examine orally concerning such 
matter, 84 - 55 and in this connection an accident re¬ 
port, 84 - 60 or a report as to an insurance loss, 84 - 65 


is not sufficient if no indictable crime 
is shown. 

Miss.—Shumpert v. Lee County, 20 
So.2d 82, 197 Miss. 513. 

Officer's personal memo 

In action by consumers against cor¬ 
porations and their officers for dam¬ 
ages for alleged dilution of natural 
gas sold to consumers, officer whose 
deposition was being taken could not 
be compelled to produce a personal 
memorandum for purpose of refresh¬ 
ing his recollection, over objection 
that it was privileged as self-incrim- 
inating. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.PL, 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

84.5 Statutory exception applicable 
In action by wife for separate 
maintenance on ground of cruelty, 
whether husband's conduct amounted 
to cruelty was a fact in issue, and 
evidence of his adulterous conduct 
would go directly to proof of such 
fact, and hence questions asked on 
taking of husband's deposition con¬ 
cerning such adulterous conduct with 
named person and other unnamed 
persons were not objectionable on 
ground of statutory privilege against 
self-degradation, which expressly ex¬ 
cepts evidence going to very fact in 
issue. 

Cal.—San Chez v. Superior Court In 
and For Los Angeles County, 314 
P.2d 135, 153 C.A.2d 162. 

84.10 N.Y.—Application of Langert, 
173 ]ST.Y.S.2d 665, 5 A.D.2d 586. 

84.15 N.Y.—Application of Langert, 
supra. 

84.20 N.Y.—Nields v. Lea, 82 N.Y.S. 


2d 512, 274 App.Div. 890, appeal de¬ 
nied 84 N.Y.S.2d 922, 274 App.Div. 
943. 

84.25 N.Y.—June Fabrics v. Terl Sue 
Fashions, 81 N.Y.S.2d 877, 194 Misc. 
267. 

84.30 Fla.—Savino v. Luciano, 92 So. 
2d 817. 

84.35 Pa.—Fetterolf v. Levick, 80 
Pa.Dist. & Co. 523. 

84.40 N.Y.—Levine v. Levy, 141 N.Y. 

S.2d 131. 

Transactions or communications with 
third persons 

Provision of statute governing dis¬ 
covery as to communication between 
attorney and client precludes attor¬ 
ney from disclosing communication 
made to him by his client, but dons 
not preclude attorney from testifying 
as to transaction had with, or com¬ 
munications made to, him by third 
persons even though those matters 
came to his knowledge in consequence 
of his retainer as attorney. 

WIs.—Tomek v. Farmers Mut. Auto. 
Ins. Co., 68 N.W.2d 573, 2C8 Wis. 
566. 

84.45 N.Y.—Blum Paper Box Co. v. 
Kalner, 97 N.Y.S.2d 840, 277 App. 
Div. 760, appeal denied 100 N.Y.S.2d 
226, 277 App.Div. 974. 

84.50 N.Y.—Mutual Life Ins. Co. of 
N. Y. v. Tailored Woman, 93 N.Y.S. 
2d 241, 276 App.Div. 144. 

Mutual Life Ins. Co. of N. Y. v. 
The Tailored Woman, 86 N.Y.S.2d 
524, 194 Misc, 192, modified on other 
grounds 88 N.Y.S.2d 890, 275 App. 
Div. 759. 


Information coming to attorney from 
third person 

Information which is within knowl¬ 
edge of client and to which his ad-, 
versary is not entitled, is not avail¬ 
able to adversary in pre-trial exam¬ 
ination merely because such informa¬ 
tion is also within knowledge of at¬ 
torney and has come to attorney by 
moans of a communication made to 
him by a third person. 

Wis.—Tomek v. Farmers Mut. Auto. 
Ins. Co., G8 N.W.2d 573, 2C8 Wis. 
5G6. 

84.55 Ohio.—In re Bates, 14C N.E.2d 
306, 167 Ohio St. 46. 

Feinsteln v. City of Cleveland, 
Cnm.Pl., 121 N.E.2d 112. 

Right to examine to obtain disclosure 
of information acquired by ad¬ 
versary in preparation for trial see 
supra § 30(1). 

Limitation on rule 

On pre-trial examination a report 
made up for information of claim 
agent for purpose of settlement or 
for use of counsel in litigation is 
privileged if such report after its 
preparation remains exclusively in 
possession of claim agent or attorney. 
Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Pl., 68 N.T0.2d 671, 
affirmed, App., 68 N.32.2d 231. 

84.60 Ohio.—FnliiHtoln v. City of 
Cleveland, Com.Pl., 121 N.E.Sd 112. 

84.65 Beport made by Insurer’s 
agents 

If insurer caused an investigation 
and appraisal of insured’s alleged 
loss to bo made or conducted negotia¬ 
tions concerning insured’s alleged 
loss such fact would bo material to 
question whether insured promptly 
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may be exempt from examination prior to trial; but When and how objections claimed . Ordinarily, 
information which may properly be obtained in pre- a party to a proceeding will not be denied a pre¬ 

trial examination may not be rendered privileged trial examination of a person because that person 
merely by being incorporated in a report that is may refuse to answer the questions propounded un¬ 
privileged. 84 * 70 der a claim of privilege. 85 If, it is apparent that all 

Professional witnesses, including doctors, psychi- * be ev idence sought for must tend to criminate the 
atrists, and nurses may be required to answer ques- P art y> or t0 subject him to a penalty or forfeiture, 
tions as to the nature and extent of the illness of a the order for his examination should not be made, 80 
party, his physical and mental condition, and the and if made should be vacated. 87 The privilege is 
treatment administered to him, where such matters personal to the individual concerned 88 and he may 
are relevant in an action against the party by one to waive it. 89 To be available the claim of privilege 
whom he owes a fiduciary duty to make full dis- must be asserted, 90 and usually at the time the ques- 


closure. 84 * 75 

notified insurer of loss and would be 
proper subject of examination before 
trial of action involving: extended 
coverage endorsement on fire policy, 
and insured was also entitled to ex¬ 
amine as to circumstances surround¬ 
ing occurrence of incident resulting 
in loss even though insured might 
already possess Knowledge of such 
matters but insured was not entitled 
to examine as to contents of, or have 
access to, insurer’s investigation re¬ 
ports made by its agents subsequent 
to incident. 

N.Y.—Dialand Elec. Sales Corp. v. 
Worcester Mut. Fire Ins. Co. of 
Worcester, Mass., 173 N.Y.S.2d 669, 
5 A.D.2d 1047. 

84.70 Ohio.—Feinstein v. City of 
Cleveland, Com.Pl., 121 N.E.2d 112. 

84.75 Ill.—Shaw v. Weisz, 91 N.E.2d 
81, 339 Ill.App. 630. 

85. N.Y.—Heit & Weisenthal v. 

Lieht, 218 N.Y.S. 102, 218 App.Div. 
753. 

Andrews v. Andrews, 144 N.Y.S. 
2d 225, 208 Misc. 510—In re Pal¬ 
mer’s Estate, 79 N.Y.S.2d 404, 192 
Misc. 385, opinion adhered to, 82 
N.Y.S.2d 818, 193 Misc. 411, affirmed 
90 N.Y.S.2d 179, 275 App.Div. 792- 
King v. Liotti, 76 N.Y.S.2d 98, 190 
Misc. 662, 672—Erdenbrecher v. 

Erdenbrecher, 67 N.Y.S.2d 132, 188 
Misc. 94—Tobias v. North Amer¬ 
ican Importing Co., 235 N.Y.S. 217, 
133 Misc. 474, affirmed 231 N.Y.S. 
901, 225 App.Div. 699. 

In re LaVigne’s Estate, 107 N.Y. 
S.2d 260—Smart Set Shirt Co. v. 
Roberts, 159 N.Y.S. 665. 

N.C.—Ward v. Martin, 05 S.E. 621, 
175 N.C. 287. 

18 C.J. p 1110 note 60, p 1111 notes 
61, 62. 

Nouorimiaatory answers 
The person examined should an¬ 
swer the interrogatories which do 
not criminate him although some 
others may be objectionable. 

Ala.—Sparks v. Reeves, 51 So. 574, 
165 Ala. 352. 

Proper procedure 

Where an interrogated person be- 


| tions are askedJ 

lieves that answers to interrogatories 
will tend to incriminate, proper pro¬ 
cedure is not to object to interrogato¬ 
ries but to refuse to answer on a 
claim of privilege under oath, fol¬ 
lowed by an application by moving 
party for an order compelling an an¬ 
swer. 

Del.—Mumford v. Croft, 93 A.2d 506, 

8 Terry 464. 

86 . N.Y.—Baar v. U. S. Fidelity & 
Guaranty Co., 201 N.Y.S. 391, 206 
App.Div. 412. 

18 C.J. p 1111 note 63. 

Objection at source or on examina¬ 
tion 

Where question arises whether ap¬ 
plication for examination before trial 
should be denied as to items wherein 
privilege applies, or whether defense 
is relegated to objecting at time ques¬ 
tions are asked, statute contemplates 
that, in absence of required waiver, 
confidential information be shut off 
at its source; and application will 
be denied as to those matters ex¬ 
clusively coming within the purview 
of objection, but as to those matters 
wherein some competent testimony 
and proof may be adduced of wit¬ 
nesses, items will be allowed subject 
to objection at time of questioning. 
N.Y.—Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

Stay of examination 
Where matter pleaded by a party 
may constitute a crime he may be 
granted a stay of examination pend¬ 
ing the criminal prosecution. 

N.Y.—Baar v. U. S. Fidelity & Guar¬ 
anty Co., 201 N.Y.S. 391, 206 App. 
Div. 412. 

87. N.Y.—Skinner v. Steele, 34 N.Y. 

S. 748, 88 Hun 307. 

18 C.J. p 1111 note 64. 

88 . Ala.—Ex parte Frenkel, 85 So. 
878, 17 Ala.App. 563. 

N.Y.—James v. Hotel Gramatan, 296 
N.Y.S. 73, 251 App.Div. 748. 

King v. Liotti, 76 N.Y.S.2d 98, 
190 Misc. 652, 672—Tobias v. North 
American Importing Co., 235 N.Y.S. 
217, 133 Misc. 474, affirmed 231 N. 
Y.S. 901, 225 App.Div. 699. 
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l - B The privilege generally must 


Not right of corporation 
Right to refuse to answer question 
on pre-trial examination on ground 
that answer may incriminate is a 
personal right which is not possessed 
by a corporation. 

N.Y.—Radin v. Kornreich, 41 N.Y.S.2d 
638. 

89. Ala.—Ex parte Frenkel, 85 So. 
878, 17 Ala.App. 563. 

Absence of waiver 

Where plaintiff definitely stated 
that there was no waiver of privilege, 
it would be improper to permit de¬ 
fendant to submit interrogatories to 
physicians with respect to any state¬ 
ments made to them by decedent as 
to whether he had attempted to com¬ 
mit suicide. 

N.Y.—Kriebel v. Commercial Travel¬ 
ers Mut. Acc. Ass’n of America, 63 
N.Y.S.2d 282. 

Privilege held not waived 

N.Y.—:Bradley v. O’Hare, 156 N.Y.S.2d 
533, 2 A.D.2d 436. 

90. Mass.—Cutter v. Cooper, 125 N. 
E. 634, 234 Mass. 307. 

N.Y.—Smart Set Shirt Co. v. Rob¬ 
erts, 159 N.Y.S. 665. 

Effect of claiming privilege 
In an action by plaintiff on as¬ 
signed judgments where defendant 
conducted pre-trial examination and 
asked as to whether plaintiff had 
acted in violation of criminal law in 
obtaining chose in action for purpose 
of bringing suit thereon, plaintiff was 
entitled to claim privilege against 
self-incrimination and refuse to an¬ 
swer, but effect would be to impel 
court to grant defendant’s motion to 
strike complaint and dismiss action. 
N.Y.—Levine v. Bornstein, 174 N.Y.S. 
2d 574. 

90.5 N.Y.—Blum Paper Box Co. v. 
Kalner, 97 N.Y.S.2d 840, 277 App. 
Div. 760, appeal denied 100 N.Y.S.2d 
226, 277 App.Div. 974. 

King v. Liotti, 76 N.Y.S.2d 98, 190 
Misc. 652, 672. 

Levine v. Bornstein, 174 N.Y.S.2d 
574—Radin v. Kornreich, 41 N.Y.S. 
2d 638. 
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be claimed under oath 91 by the individual himself , 92 
and not by his attorney 93 or by the court . 93 - 5 How¬ 
ever, it is for the court to determine whether the 
question is such that any direct answer thereto could 
reasonably be self-incriminatory . 93 * 10 

In a similar manner, that confidential communi¬ 
cations may be incidentally involved is no ground 
for refusing the examination, but the privilege of 
refusing to answer is to be asserted on the examina¬ 
tion . 94 The privilege is personal 95 and may be 
waived . 96 A person interrogated prior to trial 
and claiming to be exempt from the general rule 
which compels all persons to disclose the truth has 
the burden of showing the facts which give rise to 
the privilege , 96 * 5 and the mere assertion by the in¬ 
terrogated person that the matter comes within the 
scope of a confidential relationship and a privileged 
communication is not sufficient . 96 * 10 

§ 36. Objections to Examination 

Objections to the validity of a pre-trial examination 
ordinarily should be made prior to the trial, but objec¬ 
tions to the admissibility, competency, or materiality of 
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evidence, or the competency of the person as a witness, 
are usually determined at the trial of the cause. 

An objection to the validity of a pre-trial exami¬ 
nation generally must be brought to the attention of 
the court prior to the trial ; 97 but usually it is only 
at the trial that the court will determine whether 
testimony which has been adduced at a pre-trial 
examination will be admissible , 97 - 5 and ordinarily 
the court will not make pre-trial rulings as to the 
materiality or admissibility in evidence of informa¬ 
tion sought by pre-trial examination . 97 * 10 The fact 
that a witness may be incompetent to testify at the 
trial may be sufficient ground for refusing a pre¬ 
trial examination of such person ; 97 * 15 but the in¬ 
competence of a person to testify at the trial does 
not necessarily constitute a valid reason for pre¬ 
cluding a pre-trial examination of him , 97 * 20 par¬ 
ticularly where the objection to the competency of 
the person is of such a nature that it may be waived 
at the trial . 97 - 25 

Ordinarily, an objection to the competency of the 
interrogated person as a witness , 97 * 30 as well as ob¬ 
jections to relevant questions on the ground of in¬ 
competency or immateriality , 98 will be determined 


91. Mass.—Spinney v. Boston El. B. 
Co., 73 N.E. 1021, 188 Mass. 30— 
Hobbs v. Stone, 5 Allen 109. 

N.C.—Ward v. Martin, 95 S.E. 621, 
175 N.C. 287. 

Propounding’ party entitled to oath 
“The plaintiffs are entitled to have 
the oath of defendants either in an¬ 
swering the interrogatories or in as¬ 
serting their privilege not to an¬ 
swer.” 

Bel.—Mumford v. Croft, 93 A. 2d 506, 
507, 8 Terry 464. 

92. Del.—Mumford v. Croft, supra. 
N.Y.—James v. Hotel Gramatan, 296 

N.Y.S. 73, 251 App.Div. 748. 

Silverman v. Silverman, 135 N.Y. 
S.2d 212. 

N.C.—Cates by Borland v. Griffith Fi¬ 
nance Co., 93 S.E.2d 145, 244 N.C. 
277. 

Claim by corporation on behalf of 
individual 

The privilege, which is not pos¬ 
sessed by corporation, could not be 
invoked on individual's behalf by 
corporate defendant to prevent ex¬ 
amination before trial under order 
directing examination only of cor¬ 
porate defendant. 

N.Y.—James v. Hotel Gramatan, su¬ 
pra—Kellogg v. March Supply Co., 
154 N.Y.S. 359, 168 App.Div. 671. 

93. Del.—Mumford v. Croft, 9 3 A.2d 
506, 8 Terry 464. 

Mass.—Hobbs v. Stone, 5 Allen 109. 
N.C.—'Ward v. Martin, 95 S.E. 621, 
175 N.C. 287. 

Direction by attorney 
In course of taking depositions. 


counsel for a party or personal coun¬ 
sel for a witness not a party may 
properly direct his client not to an¬ 
swer questions which are privileged, 
incompetent, immaterial, irrelevant 
or otherwise inadmissible, since there 
is no requirement that witness speak 
for himself. 

Pa.—Ecker v. McClimons, 6 Pa.Dist. 
& Co.2d 777. 

93.5 N.C.—Cates by Borland v. Grif¬ 
fith Finance Co., 93 S.E.2d 145, 244 
N.C. 277. 

93.10 Del.—Mumford v. Croft, 93 A. 
2d 506, 8 Terry 464. 

94. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., 265 N.Y.S. 833, 118 
Misc. 860, modified on other 
grounds 265 N.Y.S. 837, 238 App. 
Div. 294. 

95. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., supra. 

Father of patient 
In physician’s action against fa¬ 
ther for services rendered to father 
and deceased daughter, father could 
not resist examination before trial 
concerning illness and treatment of 
daughter on ground that privileged 
communications were involved, in 
absence of showing that father was 
daughter's personal representative. 
N.Y.—Fortgang v. Alpert, 10 N.Y.S. 
2d 291, 256 App.Div. 949. 

96. N.Y.—Fortgang v. Alpert, su¬ 
pra. 

96.5 Ill.—Krupp v. Chicago Transit 
Authority, 132 N.E.2d 532, 8 III.2d 
37. 


96.10 III.—Krupp v. Chicago Transit 
Authority, supra. 

97. Ala.—Scott v. Parker, 113 So. 
495, 216 Ala. 321. 

S.D.—Hardman v. Lasell, 225 N.W. 

301, 65 S.D. 176. 

Objection by stipulation 
Although no objection to question 
was raised at time question was pro¬ 
pounded, court would determine in 
each instance whether question was 
“legal” and "pertinent,” since par¬ 
ties had stipulated that “all objec¬ 
tions propounded to the said wit¬ 
nesses shall bo reserved by each of 
the parties, save and except any ob¬ 
jections as to the form of the ques¬ 
tion propounded.” 

Cal.—Wilson v. Superior Court, Con¬ 
tra Costa County, 307 P.2d 37, 39, 
148 C.A.2d 433. 

97.5 N.Y.—Exact Mfg. Co. v. Ilojay 
Blouses, Inc., 155 N.Y.S.2d 239. 

97.10 Del.—Oyorkos v. Tteynolds, 85 
A.2d 236, 7 Terry 449. 

N.Y.—Exact Mfg. Co. v. Itnjay Blous¬ 
es, Inc., 155 N.Y.S.2d 239. 

97.15 Ohio.—-In re lienee, 110 N.E. 
2d 795, 159 Ohio St. 37. 

97.20 N.Y.—In re Wi Ikons’ Estate, 
167 N.Y.S.2d 53. 

97.25 N.Y.—-Holmes v. Crane, 167 N. 
Y.S. 735. 

97.30 N.Y.—:In re Caldwell's Will, 58 
N.Y.S.Sd 133, 180 Misc. 60. 

98. N.Y.—*White v. Sibley, Lindsay 
& Curr Co., 130 N.Y.S.2d 603, 283 
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only at the trial, and this procedure may be followed 
in instances where it appears at the time that the ob¬ 
jection is well founded. 98 - 5 On a motion for pre¬ 
trial examination the court generally will not rule 
on whether the moving party is entitled to have a 
particular record produced; 98 * 10 but if the interro¬ 
gated party is of the opinion that a particular rec¬ 
ord should not be produced, the objection thereto 
should be registered at the time of the examination, 
and an application for a ruling thereon be pre¬ 
sented to the court. 98 * 15 Similarly, if there is an 
objection to the form of questions, such objections 
are properly made or taken at the time of the ex¬ 
amination. 98 * 20 

Where a notice has been given a corporation to 
submit to pre-trial examination through designated 
persons allegedly the employees of the corpora¬ 
tion, a contention by the corporation that such per¬ 
sons are not employees and are not within the con¬ 
trol of the corporation so that they can be required 
to submit to examination is not a valid ground for 
vacating the notice of examination. 98 * 25 

A petition to prevent pre-trial discovery will be 
denied if the allegations of the petition are not es¬ 
tablished. 98 - 30 General objections that an examina- 


DISCOVERY §§ 36-57 

tion is not material and necessary, that it is am¬ 
biguous, too wide in scope, and premature are not 
effective. 99 Objections to an examination may be 
waived. 1 

Objections to examination as to privileged mat¬ 
ter are considered supra § 35. 

§ 37. Physical Examination 

Statutes or rules of procedure may authorize a court 
to order a physical or mental examination of a party 
whose physical or mental condition is material to the 
issues involved. 

It is stated in Damages § 174 a that while there 
is some authority to the contrary, generally, the 
courts have inherent power to order a physical 
examination of an injured person for the purpose of 
determining the nature and extent of personal 
injuries. In some jurisdictions there has been a 
substantial enlargement of the scope of authority of 
the trial courts to order physical examinations, 1 * 50 
and the courts are empowered by statutes or rules 
of procedure to order a physical or mental examina¬ 
tion of a party where good cause for such an ex¬ 
amination is shown, 1 * 55 and where the condition 
of the party to be examined would be material to 
the issues of the case. 1 * 60 The granting or denial 


App.Div. 1007—Brown v. Bedell, 
249 N.Y.S. 277, 232 App.Div. 158— 
Guenther v. Ridgway Co., 143 N. 
Y.S. 961, 159 App.Div. 74. 

In re Moritz’ Will, 168 N.Y.S.2d 
385, 10 Mi sc. 2d 101—In re Cald¬ 
well’s Will, 58 N.Y.S.2d 133, 186 
Misc. 60. 

Cooper v. Roggen, 178 N.Y.S. 136. 
98.5 N.Y.—In re Caldwell’s Will, 58 
N.Y.S.2d 133, 186 Misc. 60. 

98.10 N.Y.—Biss ell v. Winchell, 131 
N.Y.S.2d 198, 205 Misc. 877. 

98.15 N.Y.—Bissell v. Winchell, su¬ 
pra. 

98.20 N.Y.—Brown v. Bedell, 249 N. 
Y.S. 277, 232 App.Div. 158. 

98.25 Proper procedure is for corpo¬ 
ration to submit to examination and 
assert at examination that it cannot 
produce designated persons. 

N.Y.—Levatino v. General Steam Nav. 
Co. of Greece, 158 N.Y.S.2d 164. 

98.30 Pa.—Bealla v. Zuba, 4 Pa.Dist. 
& Co.2d 545, 45 Luz.Leg.Reg. 211. 

99. N.Y.—Jacobs v. Brody, 260 N.Y. 
S. 367, 145 Misc. 891. 

1. N.Y.—-W. L. Sutphin Realty Co. 
v. Breinig, 200 N.Y.S. 839, 206 App. 
Div. 713. 

Agreement as to taking testimony 
An agreement for a change in the 
time and place of taking testimony 
in effect includes an agreement that 
the testimony should be taken and 


precludes an objection to the exami¬ 
nation. 

N.Y.—W. L. Sutphin Realty Co. v. 
Breinig, supra. 

Change in nature of examination 

Foreign corporation, by permit¬ 
ting manager of its local office to 
testify on examination before trial, 
did not waive right to object to a 
change in the nature of the exam¬ 
ination. 

N.Y.—Herrmann v. Osborne Co., 220 
N.Y.S. 306, 128 Misc. 859. 

Procedure to he followed to avoid 
waiver 

Insured who resided in Alamosa, 
Colorado, but who brought suit 
against insurer in Denver, waived any 
right which she had to object to her 
deposition being taken in Denver by 
her failure to file motion seeking to 
be relieved from notice requiring her 
to appear there. 

Colo.—Reserve Life Ins. Co., Dallas, 
Texas, v. District Court of City & 
County of Denver, 247 F.2d 903, 
126 Colo. 217. 

1.50 All facts made available 

By adopting rule providing for 
medical examination of party where 
mental or physical condition of party 
is in controversy, trial court is no 
longer compelled by a claim of priv¬ 
ilege to decide any case involving 
mental or physical condition of any 
party to action after hearing only a 
part of material evidence, but rather 
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it now has available to it all materi¬ 
al facts relating to mental or physi¬ 
cal condition of any party where such 
condition is in controversy. 

Wash.—Randa v. Bear, 312 P.2d 640, 
50 Wash.2d 415. 

1.55 Md.—Roberts v. Roberts, 82 A. 

2d 120, 198 Md. 299. 

Mo.—Grimm v. Gargis, 303 S.W.2d 
43. 

Examination to determine competen¬ 
cy to testify 

N.Y.—Sob el v. Feldhamer, 137 N.Y.S. 
2d 187. 

Beport of examination 
On defendant’s motion to have 
plaintiff undergo physical examina¬ 
tion where plaintiff announced wil¬ 
lingness to undergo examination pro¬ 
vided he was furnished with a copy 
of examining physician’s report, 
plaintiff was required to undergo ex¬ 
amination with right to have his at¬ 
torney and physician present, but 
court did not order a copy of re¬ 
port furnished plaintiff since it, be¬ 
ing made for defendant in prepara¬ 
tion of defense, was confidential as 
far as plaintiff was concerned, but 
it was open to plaintiff to take dep¬ 
osition of examining physician to as¬ 
certain his findings at examination. 
Ohio.—Carpenter v. Dawson, Com.Pl., 
138 N.E.2d 172. 

1.60 Md.—Roberts v. Roberts, 82 A. 
2d 120, 198 Md. 299. 
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of an order for an examination of this nature ordi¬ 
narily rests within the discretion of the trial 
court. 1 * 65 Providing it is relevant, a blood group¬ 
ing test may be required, 1 * 70 and may be required 
of a person who, although not a party to the pro¬ 
ceeding, is involved in the controversy. 1 * 75 

Where the party to be examined fails to appear 
because of illness and tenders a physician’s affida¬ 
vit as to his condition, the court has no inherent 
power to compel him to submit to a physical ex¬ 
amination by a physician appointed by the court, 2 
but the court may request him to submit voluntarily 
to such an examination and may consider a refusal 
as indicating bad faith in the plea of illness. 3 

§ 38. Costs 

A party moving for pre-trial examination may be 
required to pay or make provision for costs, but if the 
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moving party prevails in the proceeding he will be en¬ 
titled to recover such costs. 

It is usually discretionary with the court whether 
to require the party making the application for dis¬ 
covery to pay or secure the payment of costs, but 
should such party succeed in the action the costs 
would be recoverable as are other costs. 4 A party 
whose actions make extended discovery proceedings 
necessary is properly charged in the discretion of 
the court with the cost of the proceedings. 5 Where 
the original order for the examination of defendant 
is too broad and this is corrected on a motion to va¬ 
cate or modify, defendant should not be charged 
with the cost of the motion. 6 

Payment of costs as a penalty for refusal or fail¬ 
ure to answer interrogatories is considered infra § 
68 . 


B. ORAL EXAMINATION 


§ 39. In General 

The remedy of examination before trial is provided 
by statute as a means of assisting litigants in preparing 
for trial; under some statutes it is not necessary to ob¬ 
tain a court order for such an examination, and either 
a notice or an order of court is sufficient. The testimony 
taken on such examination may be used, under some stat¬ 
utes, as evidence on the trial of the case. 

Generally, a party to an action may, in a proper 
case, obtain the oral examination before trial of 


an adverse party or witness. 6 - 50 Such an examina¬ 
tion is a proceeding in an action. 7 It is a remedy 
provided by statute as an effective means of assist¬ 
ing litigants in preparing for trial, and is analogous 
to inspection of books, interrogatories, etc. 8 In 
some jurisdictions it is not necessary for a party to 
an action, who desires to examine an adverse party, 
first to obtain leave from the court to make such ex¬ 
amination. 9 


Physical or mental condition in con¬ 
troversy 

Wash.—Ran da v. Bear, 312 P.2d 640, 
50 Wash.2d 415. 

Mental condition irrelevant at time 
requested 

Where it was contended that per¬ 
son signed petition at a time when 
he was mentally incompetent to sign, 
examination as to mental condition 
would not be permitted where exam¬ 
ination was requested some time aft¬ 
er petition was signed, since even 
though it was shown person was 
mentally incompetent at time of ex¬ 
amination, it would not establish 
person was mentally incompetent at 
time petition was signed. 

Minn.—Sullivan v. Joint Independent 
Consol. School Dist. No. 102 of 
Swift and Chippewa Counties, 88 
N.W.2d 1. 

1.65 Md.—Roberts v. Roberts, 82 A. 

2d 120, 198 Md. 299. 

Mo.—Grimm v. Gargis, 303 S.W.2d 
42. 

N.Y.—Sob el v. Feldhamer, 137 N.Y.S. 
2d 187. 

Judge unacquainted with local physi¬ 
cians 

In a proceeding where mental con¬ 
dition of a person was in issue, and 


where proceeding was being heard by 
an assigned judge, refusal of assign¬ 
ed judge to appoint a physician to 
examine person because judge was 
not acquainted with local physicians 
was not an abuse of discretion. 

Okl.—Mock v. Stricklin, 315 P.2d 247. 
1.70 Test sanctioned under state and 
federal rules 

U.S.—Lee Wing Get v. Dulles, D.C. 

N.Y., 18 F.R.D. 415. 

Test not relevant 

N.Y.—Zonsky v. Zonsky, 162 N.Y.S.2d 
227, 6 Misc.2d 661. 

1-75 U.S.—Lee Wing Get v. Dulles, 
D.C.N.Y., 18 F.R.D. 415. 

2. N.Y.—Moore v. Reinhardt, 121 N. 
Y.S. 205, 136 App.Div. 617. 

3. N.Y.—Moore v. Reinhardt, supra. 

4. Ky.—Tiller v. Cincinnati Dis¬ 
count Co., 110 S.W.2d 420, 270 Ky. 
685. 

5. N.Y.—In re Adolph's Estate, 2 
N.Y.S.2d 751, 254 App.Div. 570, 576. 

6. N.Y.—Behl v. Greenbaum, 171 N. 
Y.S. 129, 183 App.Div. 238. 

Gottdiener v. Grossman, 127 N. 
Y.S, 483. 

6.50 Wis.—Simon v. Wisconsin Tel. 
Co., 21 N.W.2d 734, 248 Wis. 356. 
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7. N.Y.—Goldberg v. Candy Prod¬ 
ucts Co., 215 N.Y.S. 772, 127 Misc. 
455. 

Discovery under statutes as provi¬ 
sional remedy or proceeding with¬ 
in an action generally seo supra 
§ 20 . 

8. N.J.—Zaritzky v. Prudential Ins. 
Co. of America, 186 A. 42, 14 N.J. 
Misc. 527. 

Import ance 

Its importance cannot bo overesti¬ 
mated. It is designed to shorten 
trials, clarify issues, eliminate non- 
controvorsial matters, and in many 
instances dispense with Jong and ex¬ 
pensive proof. It promotes thor¬ 
oughness that commends itself to the 
ideal of a speedy administration of 
the essential rights of litigants at 
the trial. 

N.J.—Zaritzky v. Prudential Ins. Co. 
of America, supra. 

9. N.J.—Cannon v. Virginia Steve¬ 
doring Corp., 81 A.2d 832, 14 N.J. 
Super. 248. 

N.C.—-Abbitt v. Gregory, 144 S.E. 297, 
IDG N.C. 9. 

Dependent on pleadings having been 
filed 

(1) Where all pleadings have been 
filed and purpose of examination of 
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In New York the former practice relating to ex¬ 
amination before trial of the adverse party by 
which, under the provisions of the code of civil pro¬ 
cedure, the party desiring the examination made an 
ex parte application to the court or a judge thereof 
and obtained an ex parte order for the examination, 
which the adverse party, if he objected thereto, 
would move to vacate or modify, was changed by 
the civil practice act so that it is no longer necessary 
to obtain a court order, but such an examination 
may may be obtained by the giving by a party of 
reasonable notice in writing to his adversary, or to 
his adversary’s attorney, that such an examination 
will be made, which the adverse party may move 
to vacate or modify. 10 The adverse party’s fail¬ 
ure to move to vacate or modify the notice of ex¬ 
amination entitles the party sending the notice to 
an examination in accordance with his notice. 10 - 5 

The procedure for examination before trial by 


notice to examine is limited by rule of court to ex¬ 
aminations taken after an action is commenced. 11 
Both parties and witnesses may be examined be¬ 
fore trial pursuant to notice. 11 - 5 Where one party 
proceeds to secure examination by order in the first 
instance instead of proceeding by notice to examine, 
a cross notice to examine is not available to the 
other party. 11 - 10 

Notwithstanding the provision for proceeding by 
notice to examine, the civil practice act preserves to 
a party the right to obtain a court order for such an 
examination in the first instance, instead of pro¬ 
ceeding by notice, 12 and under the provisions of 
the act and rules of court, in order to secure an 
examination for the purpose of framing a complaint, 
the party must apply for an order on notice. 13 It 
has been held that examinations should be arranged 
between the parties on a professional basis, and re¬ 
sort to the court by motion should be had only when 


adverse party before trial is to se¬ 
cure information for trial, no affi¬ 
davit or order is necessary, and 
plaintiff may examine defendants as 
matter of right and without leave of 
court. 

N.C.—Douglas v. Buchanan, 191 S. 
E. 736, 211 N.C. 664. 

(2) However, where no complaint 
has been filed and the purpose of the 
examination is to aid in the prepar¬ 
ing of the complaint, the mover 
must show by affidavit such facts as 
will entitle him to the order. 

N.C.—Culbertson v. Rogers, 89 S.E.2d 
299, 242 N.C. 622—Douglas v. Bu¬ 
chanan, 191 S.E. 736, 211 N.C. 664. 
Where so provided by amendment 
of statute, requirement of a court or¬ 
der for an examination before trial 
is abrogated and service of a sub¬ 
poena at mere instance of a party is 
sufficient to warrant examination be¬ 
fore trial. 

N.J.—Back el v. Linn, 140 A. 285 , 104 
N.J.Law 243—Epstein v. American 
Hammered Piston Ring Co., 113 A. 
319, 95 N.J.Law 301. 

10. N.Y.—Newman v. Potter, 194 N. 
Y.S. 207, 201 App.Div. 335. 

Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251—In 
re Sexton’s Estate, 47 N.Y.S.2d 71, 
182 Misc. 98G—Schulz v. Agfa Ans- 
co Corporation, 269 N.Y.S. 300, 149 
Misc. 821. 

Requisites and sufficiency of notice 
to examine see infra § 47. 

Purpose 

The purpose of this change was to 
simplify the practice, not only by 
abolishing the many technical re¬ 
quirements of the code of civil pro¬ 
cedure and the general rules of prac¬ 
tice (rule 82) for statements to be 
made on an application for such an 


order, but also by doing away with 
unnecessary applications to the court 
or to a judge. 

N.Y,—Newman v. Potter, 194 N.Y.S. 

207, 201 App.Div. 335. 

Liberal construction 

Statute, providing for examination 
by taking depositions before trial on 
notice should be liberally construed, 
so that involved technical practice 
under code of civil procedure may not 
restrict right to such examination. 
N.Y.—Klauber v. S. K. E. Operating 
Co., 295 N.Y.S. 701, 163 Misc. 418. 
Whether residents or nonresidents 
Examination before trial may be 
had on notice to attorneys who have 
appeared in an action, whether par¬ 
ties are residents or nonresidents. 
N.Y.—Nederlandsche Petroleum en 
Asphalt Maatschappij v. Interocean 
Oil Co., 203 N.Y.S. 45, 208 App.Div. 
107. 

Notice sufficient 

Notice complying with statute is 
sufficient to summon adverse party 
for examination before trial. 

N.Y.—Kirman v. Fries, 220 N.Y.S. 430, 
128 Misc. 861. 

10.5 N.Y.—Kohn v. Rockaway Crest 
Section No. I, Inc., 166 N.Y.S.2d 
759, 4 A.D.2d 877. 

Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906. 

Modification or vacation of notice to 
examine see infra § 49. 

11. N.Y.—In re Titanium Alloy Mfg. 
Co., 198 N.Y.S. 503. 

11.5 N.Y.—Parello v. Remuzzi, 80 N. 
Y.S.2d 600. 

11.10 N.Y.—Bresalier v. Feagans, 
140 N.Y.S.2d 34—Hill v. Crumedy, 
115 N.Y.S.2d 277. 

12. N.Y.—Newman v. Potter, 194 N. 
Y.S. 207, 201 App.Div. 335. 
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Palmier! v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251—In 
re Sexton’s Estate, 47 N.Y.S.2d 71, 
182 Misc. 986—Schulz v. Agfa Ans- 
co Corporation, 269 N.Y.S. 300, 149 
Misc. 821. 

Option of court order 

(1) A party has the option to pro¬ 
ceed by notice of motion to obtain 
an order for an examination before 
trial, but it is not now a necessary 
mode. 

N.Y.—Nederlandsche Petroleum en 
Asphalt Maatschappij v. Interocean 
Oil Co., 203 N.Y.S. 45, 208 App.Div. 
107. 

(2) Rule which permits party to be 
examined to initiate his examination 
of other party by service of cross 
notice does not compel that exam¬ 
ination shall be instituted by such 
cross notice, and party to be exam¬ 
ined may obtain order of court to 
take deposition of other party, in¬ 
stead of proceeding by notice. 

N.Y.—Cudlipp v. Watson, 117 N.Y.S. 

2d 91, 202 Misc. 832. 

Violation of court rule 
Where sole objection raised by cor¬ 
porate defendant to motion of plain¬ 
tiff for examination of defendant be¬ 
fore trial was that plaintiff had mov¬ 
ed for examination instead of first 
proceeding by service of a notice in 
accordance with court rule, and de¬ 
fendant appeared to have no objec¬ 
tion to items noted for examination 
or personnel sought to be examined, 
motion would be granted. 

N.Y.—Di Mino v. Old Town Corp., 157 
N.Y.S.2d 649, 4 Misc.2d 379. 

13- N.Y.—Davis v. Erdmann, 204 N. 
Y.S. 333, 209 App.Div. 172—New¬ 
man v. Potter, 194 N.Y.S. 207, 201 
App.Div. 335. 
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a serious question is raised as to the legitimate pur¬ 
pose or reasonable scope of the examination. 13 * 5 

Entitling . The papers in a proceeding to obtain 
the examination of witnesses before an action is 
brought for the purpose of identifying the defend¬ 
ant in the prospective action should be entitled as a 
proceeding preliminary to a possible action, and not 
as in an action. 14 

Testimony as evidence . Under some statutes the 
testimony taken on an examiation before trial may 
be read by either party, 16 but the party calling an 
adverse party for an examination before trial is not 
bound by his testimony. 16 However, a record of the 
examination of a party to an action as an adverse 
party before trial is not admissible, and may not be 
read in evidence, against those parties adverse to the 
examining party who were not given notice of the 
proposed examination and who have not waived 
such notice by appearance at the examination or 
otherwise; 17 but even though a record of an ex¬ 
amination before trial is not admissible in evidence 
as such against adverse parties who were not given 
notice of the examination, it may become a part of 
the oral cross-examination at the trial of the party 
examined by his statement without objection that he 
testified as shown therein, 18 and as a part of such 
oral cross-examination it may be admissible as evi¬ 
dence of admissions against interest by the party ex¬ 
amined. 19 


The admission in evidence of the transcript in 
toto of an adverse party’s testimony on examina¬ 
tion before trial, without an offer to read it by ques¬ 
tion and answer, is irregular. 20 The right exists in 
the adverse party, and those similarly situated, to 
interpose objections, for the first time at the trial, 
to the testimony taken on the examination, on the 
grounds of incompetency and irrelevancy. 21 

§ 40. Application for Order 

An application by petition or affidavit is necessary 
in order to obtain an order of court for the examination 
of a party before trial. 

Generally, an application by petition or affidavit 
is necessary in order to obtain an order of court for 
the examination of a party before trial, 21 - 50 blit an 
application or motion for an order is not essential 
where a party proceeds by way of notice to exam¬ 
ine, 21 - 55 as considered infra § 47. Application for 
an order for the examination of the adverse party 
will be regarded as an abandonment of the moving 
party’s prior notice to examine the adverse party 
before trial. 21 - 60 

An application for an order for the examination 
of a party before trial and one for the discovery 
and inspection of books and papers may be combined 
where the party seeking the same proceeds in the 
first instance by an order for the examination and 
not by a mere notice. 23 A motion for examination 


13.5 N.Y.—Marie Dorros, Inc., v. 
Dorros Bros., 80 N.Y.S.2d 25, 274 
App.Div. 11. 

Braff v. Priscilla Fashions, 84 N. 
Y.S.2d 328, 192 Misc. 417—-In re 
Kaplan’s Estate, 83 N.Y.S.2d 34, 
193 Misc. 129. 

Good faith 

Before applying to court for order 
to examine adverse party before trial, 
counsel should communicate with 
each other and attempt in good faith 
to work out proper items for exam¬ 
ination. 

N.Y.—Lindheimer v. Woodmere Hats, 
84 N.Y.S.2d 760, 192 Misc. 950. 

14, N.Y.—Lauffer v. Eastern Star 
Temple, 207 N.Y.S. 292, 210 App. 
Div. 619. 

15. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, 224 N.W. 951, 55 S.D. 
73. 

Time for oral oross examination at 
trial 

Whether adverse party may be 
orally cross-examined after or be¬ 
fore introducing record of his exam¬ 
ination before trial is within discre¬ 
tion of court. 

S.D.—Lane Independent Consol. 


School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, supra. 

16. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, supra. 

17. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld 
County v. Endahl, supra. 

18. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, supra. 

19. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld 
County v. Endahl, supra. 

80. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld 
County v. Endahl, supra. 

Better practice 

The better practice is to require 
the reading of the testimony to the 
I end that the adverse party may in¬ 
terpose such objections to separate 
questions as may seem to him ap¬ 
propriate. 

S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, supra. 

21. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, supra. 
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21.50 N.Y.—Bloom’s Wholesale 

Fruit & TToduco, Inc. v. Dubois, 132 
N.Y.S.2d 799—Townsend v. Halbert, 
54 N.Y.S.2d 501. 

21.55 N.Y.—Palm I or 1 v. Salsimo 

Realty Co., 115 N.Y.S.2d 88, 202 
Misc. 251. 

21.60 N.Y.—Bloom's Wholesale 

Fruit & Products Inc. v. Dubois, 
132 N.Y.S.2d 799, 

22. N.Y.—Keon v. New York Trap- 
rock Corporation, 239 N.Y.S. 608, 
228 App.Div. 795—Fey v. Wisser, 

202 N.Y.S. 30, 2(Ml App.Div. 520. 

In re Dimon’s Estate, 280 N.Y.S. 
520, 155 Misc. 3J1—In re Snmthers' 
Will, 274 N.Y.S. 109, 152 MIhc. 774. 
Former rule 

(1) In Now York prior to the enact¬ 
ment of the civil practice act it was 
held under the code of civil procedure 
that an order for discovery and in¬ 
spection could not bo united with one 
for examination before trial. 

N.Y.—Gottlieb v. A. Entemann, Inc., 
141 N.Y.S. 860, 157 App.Div. 251— 
Bloodgood v. Slnybftck, 71 N.Y.S. 
809, 62 App.Div. 315. 

(2) The reason why the two forms 
of relief could not bo united was that 
an examination before trial was ob¬ 
tained through an ex parte order, 
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before trial and for a discovery and inspection is 
not subject to objection that the application for 
discovery and inspection is required by the rules 
of practice to be made by way of order to show 
cause. 22 * 5 

§ 41 , -Jurisdiction 

Generally, proceedings for the examination of par¬ 
ties are within the jurisdiction of a court of record; but 
the proceeding should be taken in the court in which the 
action is pending, and must be before the clerk of the 
court thereof, or the judge, or a commission issuing out 
of such court. 

Authority conferred by statute with respect to ex¬ 
amination before trial extends to any party to an 
action in a court of record, and such a party may 
cause to be taken by deposition, before trial, his own 
testimony or that of any other party which is ma¬ 
terial and necessary in the prosecution or defense 
of the action. 23 The proceeding for discovery may 
be taken in the court in which the action is pend¬ 
ing, 24 and, according to some authority, the pro¬ 
ceeding to examine a party must be taken in the 
cause pending between the parties. 25 The motion 
for an examination must be made before the clerk 
of the court where the suit is pending, or before 
the judge presiding in that court or holding the 
courts of the district. 26 

Generally, the examination must be taken before 
a judge or clerk of the court wherein the cause is 
pending, 27 or, in some jurisdictions, it may be be- 


DISCOVERY §§ 40-42 

fore a commissioner appointed to take the examina¬ 
tion, 28 but in such case the commission must issue 
out of the court in which the cause is pending. 23 
Under some statutes the court cannot order the ex¬ 
amination held before a master to whom the case 
has not been referred. 30 While under particular 
provisions a party or a witness may be required to 
submit to an examination before trial before a mem¬ 
ber of the bar, 30 - 5 in the absence of good reason in 
the supporting affidavit the examination will not be 
ordered held before an attorney at his office rather 
than the court. 30 * 10 It has been held that examina¬ 
tion may not be held before a notary employed by 
the attorneys of the party seeking examination, 30 * 15 
or before an associate of such attorneys. 30 * 20 

Under some statutes where neither of the parties 
is a resident of the state, or plaintiff is a nonresi¬ 
dent and it is not known in which county defendant 
is a resident, a proceeding for an examination before 
trial may be instituted in any county in which the 
court will take jurisdiction. 31 

§ 42. -Time 

An application for examination before trial may and 
should be made within the time fixed by law, and in 
general, laches In applying for such an examination will 
warrant its refusal unless satisfactory reasons are shown 
for the delay or a necessity for the examination at the 
time of the application. 

Generally, an application for the examination of 
a party may and should be made during the time 


while a proceeding for discovery and 
inspection could be founded only on 
a petition and order to show cause. 
In other words, the procedure in one 
case was ex parte and in the other 
on notice. 

N.Y.—:Fey v. Wisser, 202 N.Y.S. 30, 
206 App.Div. 520. 

22.5 N.Y.—Fink v. Thompson, 70 N. 
Y.S.2d 226. 

23. Court of claims 

The court of claims, being a “court 
of record,” a judge thereof could 
order that records of the state be 
made accessible for inspection by 
claimant before, trial of action 
against state for damages. 

N.Y.—Buchalter v. State, 15 N.Y.S.2d 
244, 172 Misc. 420. 

Manzi v. State, 23 N.Y.S.2d 21. 

Surrogate’s court 

Statute applies to surrogate's 
court. 

N.Y.—In re Zaiss’ Will, 264 N.Y.S. 
347, 147 Misc. 616. 

In re Braloff's Will, 137 N.Y.S. 
2d 161. 

Questions of jurisdiction with respect 
to proceedings by way of notice to 
examine see infra § 47. i 


24. Orphans’ court 

Defendants in orphans’ court suit 
for specific performance could obtain 
discovery of contract therein, with¬ 
out filing bill therefor in common 
pleas court. 

Pa.—In re Cross' Estate, 164 A. 516, 
309 Pa. 418. 

25. N.C.—Vyne v. Fogle Bros. Co., 
97 S.E. 147, 176 N.C. 351. 

26. N.C.—Vyne v. Fogle Bros. Co., 
supra. 

Order for cause pending in another 
county 

Statute does not contemplate that 
clerk of superior court for county of 
F shall have jurisdiction to make 
order for examination before trial 
of defendant in cause pending in W 
county. 

N.C.—Vyne v. Fogle Bros. Co., su¬ 
pra. 

27. N.C.—Vyne v. Fogle Bros. Co., 
supra. 

28. N.C.—Vyne v. Fogle Bros. Co., 
supra. 

29. N.C.—Vyne v. Fogle Bros. Co., 
supra. 

30. S.C.—U. S. Tire Co. v. Keystone 

Tire Sales Co., 150 S.E. 347, 153 
S.C. 56, 66 A.L.R. 1264. I 
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30.5 N.Y.—Sackren v. Smirnow, 63 
N.Y.S.2d 224. 

30.10 N.Y.—Sackren v. Smirnow, su¬ 
pra. 

30.15 N.Y.—V enture Exploration 
Corp. v. Boseaire Co., 67 N.Y.S.2d 
72, 271 App.Div. 893. 

Schulsinger v. Cowles, 163 N.Y.S. 
2d 491, 7 Misc.2d 411—Barrett v. 
Matson, 32 N.Y.S.2d 59, 177 Misc. 
863—Curran v. Matson, 32 N.Y.S.2d 
12, 177 Misc. 861. 

30.20 N.Y.—Schatzkin v. Schatzkin, 
105 N.Y.S.2d 771, 278 App.Div. 934. 

31. N.Y.—In re Silverberg, 273 N.Y. 
S. 831, 153 Misc. 126, affirmed 278 
N.Y.S. 1019, 243 App.Div. 854. 
Season for selection immaterial 
The supreme court in the county 
selected has jurisdiction of the ap¬ 
plication even though the object of 
the petitioner in instituting the pro¬ 
ceeding therein was to secure the 
benefit of a ruling of that depart¬ 
ment in a prior case, which permit¬ 
ted an examination of the character 
petitioned for, whereas other depart¬ 
ments had refused to grant similar 
orders. 

N.Y.—In re Silverberg, supra. 
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fixed by law. 31 * 50 An application for an examina¬ 
tion of the parties will be denied where applicant 
was guilty of laches in seeking the examination, 32 
unless satisfactory reasons are shown for the de¬ 
lay, 33 or a necessity for the examination exists when 
the application is made. 34 Mere lapse of time be¬ 
tween the commencement of the action and the no¬ 
tice of examination before trial is not, however, a 
sufficient reason for vacating the notice on the 
ground of laches. 34 - 5 So, where delay in seeking 
the pre-trial examination of defendants did not op¬ 
erate to the disadvantage or prejudice of defend¬ 
ants, the lapse of time between the commencement 
of the action and the seeking of the examination 
is not a bar to such examination. 34 * 10 

If the application is made at a reasonable time be¬ 
fore trial it is sufficient. 35 Ordinarily, a party must 
move for discovery within such time as not to de¬ 
lay the trial, 35 * 6 and it has been held that the ex¬ 
amination cannot be obtained if the application 
therefor is delayed until the examination would 
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cause postponement of the trial, 36 unless a satisfac¬ 
tory excuse is given for the delay in making the 
application. 37 The court may, however, grant a pe¬ 
tition for discovery even though a continuance is 
thereby required, where no bad faith or prejudice is 
shown. 37 * 5 A motion for examination before trial 
is seasonably made after the case has been reversed 
and remanded for a new trial so that a full devel¬ 
opment of the essential facts may be had. 38 

In those jurisdictions where the statute docs not 
prescribe the time when the application may be 
made, it has been held that the examination will not 
be granted after the case is called for trial, 39 or 
on the day of trial and after it has been continued 
to a term subsequent to the issue term, 40 unless the 
cause of delay is satisfactorily explained in the ap¬ 
plication. 41 A nonresident defendant who is not 
seeking the favor of the court by affirmative action 
will not be required to submit to an examination be¬ 
fore trial at a time so far in advance of the trial 
that it will cause him undue hardship. 42 


31.50 N.Y.—Punia v. Dry Dock Sav. 
Bank, 113 N.Y.S.2d 778, 280 App. 
Div. 431. 

Right to examination as affected by 
pendency and condition of cause 
see supra § 24. 

Time for proceeding by way of no¬ 
tice to examine see infra § 48. 

Trial term rules 

(1) Under trial term rules of New 
York county supreme court, pro¬ 
ceeding for taking of depositions of 
party in actions other than for per¬ 
sonal injuries or wrongful death, bas¬ 
ed on negligence, are premature if 
commenced less than thirty days 
after last joinder of issue, unless rea¬ 
son to contrary appears, and a party 
seeking examination before trial will 
generally be required to serve bill of 
particulars before proceeding with 
examination, where party to be ex¬ 
amined has made timely demand or 
motion. 

N.Y.—Korfund Co. v. Vibration 
Mountings, Inc., 139 N.Y.S.2d 776, 
207 Misc. 796. 

(2) Rules of trial term of New 
York county supreme court relat¬ 
ing to taking of depositions and serv¬ 
ing bills of particulars before pro¬ 
ceeding with examination before trial 
are not binding on Queens county 
supreme court, special term, which is 
governed by practice in second de¬ 
partment. 

N.Y.—Korfund Co. v. Vibration 
Mountings, Inc., supra. 

Motion held not premature as made 
before service of hill of particulars 
N.Y.—Korfund Co. v. Vibration 
Mountings, Inc., supra. 


32. U.S.—Norton v. Cooper-Jarrett, 
Inc., D.C.N.Y., 27 F.Supp. 806. 

Mich.—Wechsler v. Mroczkowski, 88 
N.W.2d 394, 351 Mich. 4S3. 

Pa.—Larkin v. Nissley, Com.Pl., 61 
Dauph.Co. 256. 

Former rule 

In New York prior to the enact¬ 
ment of the civil practice act it was 
held under a provision of the code 
of civil procedure authorizing a dep¬ 
osition to be taken before or during 
the trial that laches in making the 
application was no reason for refus¬ 
ing the order. 

N.Y.—Goldmark v. U. S. Electro-Gal¬ 
vanizing, etc., Co., 97 N.Y.S. 107S, 
111 App.Div. 526. 

33. N.Y.—Turner v. Kinghorn, 5 
Abb.N.Cas. 157. 

34. N.Y.—Skinner v. Steele, 34 N.Y. 
S. 748, 88 Hun 307. 

34.5 N.Y.—In re Kreis’ Will, 107 N. 
Y.S.2d 450, 201 Misc. 273. 

34.10 N.Y.—Connair v. Weinstein, 
104 N.Y.S.2d 108, 198 Misc. 1043. 
Penalty for neglect 

Even though defendant had no val¬ 
id excuse for failure to seek pre-trial 
examination of plaintiff before plain¬ 
tiff filled certificate of readiness, and 
no valid excuse for failure to have 
promptly sought such examination 
after retention of trial counsel one 
year ago, nevertheless in interests of 
justice pre-trial examination would 
be permitted where circumstances of 
accident were peculiarly within plain¬ 
tiff's knowledge; however, defendant 
would be required to bear burden of 
his neglect by paying costs and dis¬ 
bursements of action from its com- 
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mencement to date, including instant 
appeal from order denying plaintiff’s 
motion to vacate defendant’s motion 
to examine plaintiff before trial. 

N.Y.—Amkraut v. Roanoke Garment 
Co., 171 N.Y.S.2d 292, G A.D.2d 863. 

35. N.Y.—Haehler v. Hubbard, 74 
N.Y.S. 932, 30 Misc. 840. 

35.5 Pa.—Purcell v. Ashland Shamo- 
kin Auto Dus Co., 88 Pa.Dist. & 
Co. 22, 24 Northumb.Log.J. 267, 16 
Sum. Leg. J. 186, 

36. N.Y.—Punfee v. Dunfoo, 129 N. 
Y.S. 142, 145 App.Div. 108, affirmed 
98 N.E. 1102, 205 N.Y. 543—Whit¬ 
ney v. Rudd, 91 N.Y.S. 429, 100 App. 
Div. 492. 

37. N.Y.—Whitney v. Rudd, supra. 

37.5 Pa.—rurcell v. Ashland Shamo- 
kin Auto Bus Cn. f 83 Pa.Dist. & Co. 
22, 24 Nortliumb.L«g.J, 267, 10 Som. 
Log.J. 186. 

38. N.Y.—Dunbar & Sullivan Dredg¬ 
ing Co. v. SLate, 21 N.Y.S.3d 937, 
174 Misc. 743. 

39. La.—Brooks v. Walker, 3 La.Ann. 
150. 

40. Mo.—Glasgow v. Switzer, 12 Mo. 
395. 

41. Mo.—Dempsey v, Harrison, 4 
Mo. 267. 

18 C.J. p 1091 note 65. 

42. N.Y.—-Knickerbocker Forty-Sec¬ 
ond Street Co. v, Littmann, 292 N. 
Y.S. 739, 249 App.PIv. 502—Probst 
v. Frenkel, 270 N.Y.S. 667, 240 App. 
Div. 504. 
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DISCOVERY § 43 


§ 43. - Notice of Application 

Where so provided by the statute or rules of practice, 
an application for an order for an examination before 
trial must be on notice; but under some provisions the 
application may be made ex parte. 

An order for the examination before trial of an 
adverse party or witness may be obtained ex parte, 
under the terms of some statutes, 43 but under other 
statutes the application will not be granted except 
on notice to the adverse party; 44 and, where an or¬ 
der for examination is issued, persons who were not 
given notice of the application therefor are not re¬ 
quired to appear for examination. 45 

In New York the former practice under the code 
of civil procedure under which an ex parte applica¬ 
tion for a court order for the examination before 
trial of an adverse party was proper 46 has been 
changed by the Civil Practice Act and rules of court 


so that if a party desiring an examination before 
trial proceeds by order of court instead of by no¬ 
tice the motion for such order must be on notice to 
the other parties, 47 supported by affidavits, 48 and a 
copy of the petition for the order for examination 
must be served on each party. 49 

If, however, an application is made for an order 
for the taking of testimony necessary to the pres¬ 
ervation of rights in the prosecution or defense of 
an action about to be brought the party to be ex¬ 
amined is not entitled to notice of the application. 50 
If plaintiff desires to take the testimony of one of 
the defendants as a witness against the other de¬ 
fendants, and moves for an order to that effect, 
the other defendants are entitled to plain notice of 
the motion, and notice to take the deposition of one 
of defendants as an adverse party is not suffi¬ 
cient. 50 - 5 


43. S.D.—Hardman v. Lasell, 225 NT. 
W. 301, 55 S.D. 176. 

Proceeding by way of notice to ex¬ 
amine without application to court 
see infra § 47. 

Entry of order 

Where plaintiff's affidavit for ex¬ 
amination of defendant before filing 
of initial pleading, complied with 
statutory requirements therefor, and 
court found that facts were as set 
out in affidavit, plaintiff was entitled 
to order that defendant appear for 
examination, and no notice to de¬ 
fendant, prior to entry of such or¬ 
der, was required. 

N.C.—Jones v. Fowler, 87 S.E.2d 1, 
242 N.C. 162. 

44. In South Carolina 

(1) Under former law it was held 
that notice of motion for an order 
of examination was not required. 
S.C.—Fox v. Clifton Mfg. Co., 114 S. 

E. 700, 122 S.C. 86. 

(2) Such rule has, by statutory 
amendment, been changed to require 
four days’ notice of application for 
an order of examination. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264—White v. Bankers' 
Nat. Life Ins. Co., 132 S.E. 171, 134 
S.C. 183. 

18 C.J. p 1091 note 73. 

(3) Officers and agents of corpora¬ 
tion sought to be examined before 
trial are required to be served with 
notice of application in addition to 
service on corporation. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264. 

45. S.C.—U. S. Tire Co. v. Keystone 
Tire Sales Co., supra. 

46. N.Y.—Wiechers v. New Home 
Sewing-Mach. Co., 66 N.Y.S. 235, 
38 App.Div. 1. 

18 C.J. p 1091 note 72. 


47. N.Y.—Dache v. Abraham & 
Straus, 67 N.Y.S.2d 128, 271 App. 
Div. 895—Galbraith v. Galbraith, 
290 N.Y.S. 739, 248 App.Div. 914— 
Davis v. Erdmann, 204 N.Y.S. 333, 
209 App.Div. 172—Newman v. Pot¬ 
ter, 194 N.Y.S. 207, 201 App.Div. 
335. 

Fitzpatrick v. Honnell, 253 N.Y.S. 
37, 142 Misc. 101—Young v. Fair¬ 
fax, 200 N.Y.S. 815, 120 Misc. 839. 

In re Van Bibber’s Will, 96 N.Y. 
S.2d 235—Townsend v. Halbert, 54 
N.Y.S.2d 501—In re Titanium Al¬ 
loy Mfg. Co., 198 N.Y.S. 503. 

Purpose 

(1) Purpose of statutory require¬ 
ment that all defendants on a motion 
for examination before trial be given 
proper notice thereof is to insure each 
defendant’s right to cross-examine 
his codefendant on such examination. 
N.Y.—Simon v. Ellman, 40 N.Y.S.2d 

79, affirmed 39 N.Y.S.2d 773, 265 
App.Div. 1009. 

(2) Reason for notice is that any 
objections may be heard before order 
is issued, thus making one applica¬ 
tion to court necessary instead of 
two. 

N.Y.—Newman v. Potter, 194 N.Y.S. 
207, 201 App.Div. 335. 

Oral notice 

Where order of examination of de¬ 
fendant was entered without opposi¬ 
tion on his part, procedural error in 
failing to give notice to codefendants 
as required by statute held waived, 
where oral notice of examination was 
given to codefendants’ attorney who 
appeared on examination, made no 
protest, and participated in examina¬ 
tion. 

N.Y.—Brooklyn Nat. Bank of New 
York v. Village of Rockville Cen¬ 
tre, 277 N.Y.S. 770, 243 App.Div. 
775. 


Waiver of objection 

(1) Failure of executors, moving 
for examination of one objecting to 
their account as adverse party before 
trial, to serve motion papers on all 
parties appearing in accounting pro¬ 
ceeding, warrants denial of motion, 
but any such objection may be obvi¬ 
ated by waiver of such notice by 
other interested party appearing. 
N.Y.—In re Tow's Will, 93 N.Y.S.2d 

899. 

(2) Where one defendant was not 
served with proper notice of penden¬ 
cy of plaintiffs’ motion for examina¬ 
tion of defendants before trial, and 
such defendant stipulated to regard 
notice as having been served on him 
nunc pro tunc and made no objec¬ 
tion to application on merits no prej¬ 
udice would result to other defend¬ 
ants so as to warrant objections on 
their part. 

N.Y.—Simon v. Ellman, 40 N.Y.S.2d 
79, affirmed 39 N.Y.S.2d 773, 265 
App.Div. 1009. 

48. N.Y.—Davis v. Erdmann, 204 N. 
Y.S. 333, 209 App.Div. 172. 

Affidavit required. 

Under Rules of Civil Practice, ap¬ 
plicant for order must present proof 
by affidavit^that testimony of person 
to be examined is material and nec¬ 
essary. 

N.Y.—Newman v. Potter, 194 N.Y.S. 
207, 201 App.Div. 335. 

49. N.Y.—Davis v. Erdmann, 204 N. 
Y.S. 333, 209 App.Div, 172. 

50. N.Y.—Petitions of Richey, 217 
N.Y.S. 319, affirmed 218 N.Y.S. 879, 
218 App.Div. 732. 

50.5 N.Y.—Glens Falls Ins. Co. v. 
Weiss, 150 N.Y.S.2d 685, 6 Misc.2d 
729. 
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§44(1) DISCOVERY 

§ 44(1). -Form and Requisites of Ap¬ 

plication or Affidavits 

It Is sufficient and necessary that an application for 
an examination before trial conform to the statutory 
.requirements, such as that it be based on an affidavit, 
that it be made in good faith, and that the statement of 
the items on which examination is sought be in declara¬ 
tory and not interrogatory form. 

Generally, the procedure prescribed by statute 
with respect to application for examination before 
trial must be followed in order to obtain the exam¬ 
ination of a party or witness; 50 * 50 but a petition for 
the taking of the testimony of an adverse party 
which conforms to the requirements of the control¬ 
ling statute is sufficient. 51 In general, an applica¬ 
tion for an order for an examination before trial 
should be by or based on an affidavit; 52 but where 
.a party proceeds by way of notice to examine, 
without applying for an order, no affidavits are re¬ 


quired, as discussed infra § 47. In some jurisdictions 
sufficient cause for the examination may be shown in 
the complaint, without the necessity of additional 
affidavits, although the complaint should be veri¬ 
fied. 53 It has been held that an affidavit supporting 
plaintiff’s motion for examination of defendant be¬ 
fore trial is unnecessary, where the pleadings plain¬ 
ly show that the proposed examination is proper ; 53 .5 
and the absence of a supporting affidavit ordinarily 
is not fatal on a cross motion to examine the adverse 
party when all the papers on the initial motion may 
be considered by the court. 53 * 10 The petition must 
be accompanied by a proposed form of ordcr. 53 -i5 

It must appear that the application is made in good 
faith, 54 and, where an application shows that it is 
not made bona fide, the party is not entitled to ex¬ 
amination of his adversary, 55 although the attorney 


.50.50 N.T.—Townsend v. Halbert, 54 
N.Y.S.2d 501. 

Proceeding- by way of notice to ex¬ 
amine, without application to court, 
see infra § 47. 

-Nonresident party 
Ill.—People ex rel. Prince v. Graber, 
74 N.E.2d 865, 397 Ill. 522. 

Subpoena 

Where plaintiff, by his motion to 
examine defendant before trial, mere¬ 
ly sought an order and referred to 
prior notice, which required defend¬ 
ant to appear before an attorney 
therein named to give his deposition, 
to avoid repeating its contents, mo¬ 
tion would not be denied for plain¬ 
tiff’s failure to accompany notice with 
.a subpoena. 

N.Y.—Sackren v. Smirnow, 63 N.Y.S. 
2d 224. 

.51. Mont.—State ex rel. Smith v. 
District Court of Ninth Judicial 
District in and for Glacier County, 
118 F.2d 141, 112 Mont. 506—-State 
v. District Court of Seventeenth Ju¬ 
dicial Dist. in and for Phillips 
County, 172 P. 329, 54 Mont. 574. 
Pa.—Kline v. Baum, 86 Pa.Dist. & 
Co. 51. 

Wis.—Hiller v. Perssion, 58 N.W.2d 
676, 264 Wis. 143. 

Not based on formes affidavit 
The affidavit on which, the order is 
based should itself comply with the 
statutory requirements and depend¬ 
ence should not be placed on an affi¬ 
davit on which a former order was 
made to supply its deficiencies. 

N.Y.—Silverman v. Ware, 178 N.Y.S. 

520, 189 App.Div. 216. 

'Bequest for further relief 

Pact that intervener’s notice of mo¬ 
tion for examination of defendant be¬ 
fore trial as an adverse party, also 
Asked for such other and further re¬ 
lief as might promote interests of 
justice and be proper in circum¬ 


stances, did not preclude granting of 
examination of defendant as a wit¬ 
ness. 

N.Y.—Erdenbrecher v. Erdenbrecher, 
67 N.Y.S.2d 132, 188 Misc. 94. 

52. N.Y.—Application of Lawrence, 
169 N.Y.S.2d 492, 5 A.D.2d 695. 

N.C.—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

18 C.J. p 1091 note 75. 

Affidavit in support of motion to va¬ 
cate notice to examine see infra 
§ 49. 

Order set aside 

An order for an examination of de¬ 
fendants to enable plaintiff to draft 
his complaint, granted without the I 
requisite affidavit, will be set aside. 
N.C.—Chesson v. Washington County 
Bank, 129 S.E. 403, 190 N.C. 187. 

To show desire to litigate 

In action against local unions and 
individuals, where it appeared in op¬ 
position to motion to examine union 
officers and individuals that one local 
had merged with the other in a set¬ 
tlement, on new application for ex¬ 
amination, there should be submit¬ 
ted, as bearing on the question, the 
affidavits of those plaintiffs who seek 
to continue the action, in view of 
claim that most of individual plain¬ 
tiffs for whose benefit the action was 
commenced were satisfied with 
merger of locals, and those who were 
satisfied should not be compelled to 
litigate against their will. 

N.Y.—Price v. United Ass’n of 
Journeyman Plumbers and Steam 
Fitters of U. S. and Canada, 22 N. 
Y.S.2d 795. 

53. S.C.—U. S. Tire Co. v. Keystone 
Tire Sales Co., 150 S.E. 347, 153 S. 
C. 56, 66 A.L.R. 1264. 

53.5 N.Y.—Sumner v. Mathews, 108 
N.Y.S.2d 207, 200 Misc. 826. 

53.10 N.Y.—Palmieri v, Salsimo 

126 


Realty Co., 115 N.Y.S.2d 88, 202 
Misc. 251. 

53.15 Pa.—Minichi no v. Quaker! own 
Borough, 88 ra.Dist. & Co. 83, 46 
Mun.L.R. 49. 

54. N.Y.—Kohl berg v. J. F, Shea 
Co., 38 N.Y.S.2d 315, 265 App.Div. 
187—Hubsehman v. Hornstein, 272 
N.Y.S. 709, 241 App.Div. 531. 

N.C.—Culbertson v. Rogers, 89 S.E. 
2d 299, 242 N.C. 622—Sudderth v. 
Simpson, 29 S.E.2d 550, 224 N.C. 
181—Washington v. Su/'<• Bus, 15 
S.E.2d 372, 219 N.C. 856— Knight v. 
Little, 9 S.E.2d 377, 217 N.C. 681— 
Chesson v. Washington County 
Bank, 129 S.E. 403, 190 N.C. 187. 
18 C.J. p 1091 note 76. 

Not means of harassment 

The application must not be per¬ 
verted from its lawful purpose into 
a moans of harassing or oppressing 
the opposing party under the guise 
of a fair examination. 

N.C.—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

Basis for determination 

On motion for pretrial examination 
of defendants, a conclusion of bad 
faith cannot be predicated upon de¬ 
fendants’ belief that plaintiffs claim 
is ill founded. 

N.Y.—MackJis v. Academy of Saint 
Joseph, 16 N.Y.S.2d 194, 258 App. 
Div. 903. 

55. N.Y.—Hubsehman v. Hornstein, 
272 N.Y.S. 709, 241 App.Div. 531. 

18 C.J. p 1091 no to 77. 

Good faith not shown 
Notice of examination of defend¬ 
ants in malpractice suit and Infor¬ 
mation sought was held not to dis¬ 
close good-fail h motive sustaining 
petition for discovery, where wit¬ 
nesses and documents demanded by 
plaintiff were produced, witnesses' 
testimony was taken, and fullest 
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of the latter voluntarily offers to allow his client to 
be examined. 56 In New York it was held prior to 
the enactment of the civil practice act that an ap¬ 
plication for the examination of a party to obtain 
testimony for use on the trial and also to enable 
the applicant to frame his pleading was improper 
since the two purposes could not be combined in one 
proceeding. 57 Also, under the express provisions 
of a rule of practice, the affidavit was required to 
state that no previous application for the order had 
been made. 58 

Declaratory or interrogatory form of statement. 
Although it has been held that the introduction of 
each item on which examination is sought with the 
word “Whether” is not objectionable, 59 other au¬ 
thority has held that a party may not seek examina¬ 
tion in the affirmative or negative of facts plead¬ 
ed, 60 and that the statement of the items on which 
examination is sought should be declaratory, not 
interrogatory, in form. 61 It should indicate that 
the examination is desired for the purpose of show¬ 
ing, proving, or establishing that the identical state 
of facts as pleaded by the party seeking the ex¬ 
amination is the state of facts; 62 and should be 
worded in such a way as to show definitely that the 
questioning to take place will be a search for evi¬ 
dence to prove a fact material and necessary in the 
prosecution or defense of an action, the burden of 


establishing which fact rests on him and concern¬ 
ing which the pleadings have raised an issue. 63 

§ 44(2).-Necessary Allegations 

a. In general 

b. Cause of action or defense 

c. Materiality and necessity of discovery 

d. Knowledge of adverse party and want 

of knowledge of applicant 

e. Intent to use evidence on trial 

f. Grounds for asking examination be¬ 

fore trial 

g. Names and residences of parties to ac¬ 

tion 

h. Name of officer of corporation whose 

examination is asked 

i. Stating facts on information and belief 

a. In General 

The application, petition, or affidavit should allege 
all matters required by statute and set forth facts au¬ 
thorizing the examination; it should specify the matters 
on which the examination is sought. 

All matters required by statute should be alleged 
in the application, petition, or affidavit, 63 - 50 and it 
must set forth facts evidencing reasons why an 
order for the examination requested should be 
made. 64 It must specify the matters as to which an 


cross-examination permitted less than 
two days after time fixed by no¬ 
tice, and no prejudice to plaintiff 
or surprise was claimed, nor ad¬ 
journment asked. 

Mich.—Zoski v. Gaines, 260 N.W. 99, 
271 Mich. 1. 

56. N.Y.—Drake v. New York Iron 
Mine, 27 N.Y.S. 489, 75 Hun 539. 

57. N.Y.—Frear v. Duryea, 136 N. 
Y.S. 264, 151 App.Div. 687. 

58. N.Y.—Mitchell v. Greene, 106 N. 
Y.S. 449, 121 App.Div. 677. 

59. N.Y.—Groff v. Daily Review 

Corporation, 289 N.Y.S. 46, 248 

App.Div. 773. 

60. N.Y.—Price v. United Ass'n of 
Journeyman Plumbers and Steam 
Fitters of U. S. and Canada, 22 N. 
Y.S.2d 795. 

Motion held improperly framed 

(1) A motion to examine “as to 
whether,” “as to affiliations,” and “as 
to rights” did not properly frame 
items of examination. 

N.Y.—Price v. United Ass’n of Jour¬ 
neyman Plumbers and Steam Fit¬ 
ters of U. S. and Canada, supra. 

(2) Where each item on which ex¬ 
amination was sought indicated spe¬ 
cifically basic facts which would com¬ 
prise particular sphere of inquiry, 
improper prefacing of each item by 
statement “as to the facts” was not 


prejudicial and did not require de¬ 
nial of motion. 

N.Y.—Simon v. Ellman, 40 N.Y.S.2d 
79, affirmed 39 N.Y.S.2d 773, 265 
App.Div. 1009. 

Special circumstances 

In action for injuries to pedestrian 
struck by falling sign, evidence 
showed sufficient special circumstanc¬ 
es to warrant plaintiff’s examination 
of manufacturer before trial as to 
manner in which accident occurred 
and pertinent circumstances at time 
of, immediately before, and shortly 
after, accident. 

N.Y.—Prlaguzich v. Morse, 67 N.Y. 
S.2d 625. 

61. N.Y.—Levine v. Kronisch, 92 N. 
Y.S.2d 175, 195 Misc. 645—Balsam 
v. Finkelstein, 299 N.Y.S. 649, 164 
Misc. 873. 

62. N.Y.—Balsam v. Finkelstein, su¬ 
pra. 

63. N.Y.—Balsam v. Finkelstein, su¬ 
pra. 

63.50 N.Y.—Bradley v. Blount, 29 N. 

Y.S.2d 790, 176 Misc. 1034. 

Fatal defect 

Where proper items of examina¬ 
tion within framework of pleadings 
were not set forth either in notice of 
motion to examine defendant before 
trial or in supporting affidavit, mov¬ 
ing papers were fatally defective. 
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N.Y.—Lindheimer v. Woodmere Hats, 
84 N.Y.S.2d 760, 192 Misc. 950. 
Examination of infant 

In personal injury actions, a de¬ 
fendant seeking a pre-trial examina¬ 
tion of an infant plaintiff by way of 
notice of motion should show, among 
other things, infant’s age both at 
time of motion and at time of acci¬ 
dent. 

N.Y.—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

64. U.S.—Fredricksen v. Bethlehem 
Steel Co., D.C.N.Y., 17 F.R.D. 307. 
N.J.—Zaritzky v. Prudential Ins. Co. 
of America, 186 A. 42, 14 N.J.Misc. 
527. 

N.Y.—November v. Hollander, 83 N.Y. 
S.2d 869. 

N.C.—Chesson v. Washington County 
Bank, 129 S.E. 403, 190 N.C. 187. 
Existence of evidence 

(1) A party seeking right to ex¬ 
amine third parties before trial must 
produce some degree of proof as to- 
existence of evidence to be elicited 
and necessity for presentation there¬ 
of. 

N.Y.—Cohn v. O’Sullivan, 58 N.Y.S. 
2d 429. 

(2) On motion for an order direct¬ 
ing representative of hospital to ap¬ 
pear for examination as to nature of 
treatment accorded it to plaintiff, 
and as to names of doctors, nurses. 
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examination is sought, 65 and must definitely state 
the subject or subjects of intended inquiry 66 and 
the issues and facts to which the examination will 
extend and to which it will be limited; 67 but it is 
unnecessary to enumerate such matters in detail. 68 


The requests must be framed in language sufficient¬ 
ly definite as to allow some understanding of the fac¬ 
tual material sought to be elicited; 68 - 5 and they 
should not be conclusory in form. 68 - 10 

The affidavit must show that the action is pending 


and persons in its employ who assist¬ 
ed therein, supporting affidavits 
should contain all presently available 
proof as to specific nature of injuries 
alleged to have been sustained and 
cause thereof. 

N.Y.—Application of Lawrence, 169 
N.Y.S.2d 492, 5 A.D.2d 695. 
Infant party 

In personal injury action, on de¬ 
fendant's cross motion to examine 
plaintiff before trial concerning acci¬ 
dent and including plaintiff's contrib¬ 
utory negligence, defendant, who pro¬ 
ceeded by way of notice of motion 
without affidavit in support thereof, 
should present facts on which court 
could make a proper decision whether 
infant plaintiff was old enough to be 
examined, and, if so, determine condi¬ 
tions under which deposition might 
be taken. 

N.Y.—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 
Witness not a party 

Plaintiffs in action against hospital 
and others were not entitled to ex¬ 
amine before trial a witness who was 
not a defendant to action, in absence 
of statement of any facts in moving 
papers which would warrant such ex¬ 
amination, although process had been 
issued for service on such witness 
in another action to be consolidated 
with action against hospital and oth¬ 
ers on joinder of issue. 

N.Y.—Romano v. Mount Sinai Hos¬ 
pital, 150 N.Y.S.2d 246. 

65. N.Y.—Meth v. Schloss, 9 N.Y.S. 
2d 447, 256 App.Div. 202—Lord 

Const. Co. v. Edison Portland Ce¬ 
ment Co., 178 N.Y.S. 250, 189 App. 
Div. 886—Bamberger v. Cooke, 169 
N.Y.S. 227, 181 App.Div. 805. 

N.C.—Guy v. Baer, 55 S.E.2d 501, 230 
N.C. 748. 

Statement held sufficient 
Petition for discovery described 
with sufficient definiteness the arti¬ 
cles of personal property as to which 
discovery was sought where it enu¬ 
merated the articles of jewelry, spec¬ 
ified the amount of money, and de¬ 
scribed the documents and papers al¬ 
leged to be the property of the es¬ 
tate. 

N.Y.—In re Brown’s Estate, 253 N.Y. 

S. 329, 141 Misc. 805. 

Petition held insufficient 
A petition for an order for exam¬ 
ination of defendants, for the purpose 
of framing a complaint concerning 
negligent treatment in hospital oper¬ 
ating room of plaintiff, a patient, held 
not to allege with sufficient certainty 
plaintiffs injuries. 


N.Y.—Davis v. Erdmann, 204 N.Y.S. 

333, 209 App.Div. 172. 

Separate defendants 
Where plaintiffs motion for ex¬ 
amination before trial of individual 
defendant and corporate defendant on 
certain items, some of which applied 
to individual defendant and some of 
which applied to corporate defend¬ 
ant, did not distinguish items on 
which plaintiff expected to examine 
individual defendant from those 
which pertained to corporate defend¬ 
ant, motion was denied. 

N.Y.—Cerf v. Krupnick, 58 N.Y.S.2d 
557. 

66. Mich.—Nestle v. Fleming, 247 
N.W. 709, 262 Mich. 417. 

N.Y.—E. W. J. Hearty, Inc., v. Penn¬ 
sylvania R. Co., 273 N.Y.S. 802, 152 
Misc. 35. 

Adverse witness 

General examination of adverse 
witness before trial must be based 
on definite items of inquiry, and 
neither fact that such examination 
is sought by motion, rather than no¬ 
tice, nor statute prohibiting limita¬ 
tion of examination of public corpo¬ 
ration before trial so as to prevent or 
restrict inquiry concerning facts of 
negligence, liability, or damages, dis¬ 
penses with statutory requirement 
that matters on which examination 
is sought be set forth. 

N.Y.—Osborne v. Nassau Hospital 
Ass’n, 61 N.Y.S.2d 623. 

Method of statement 

A plaintiff in setting forth matters 
as to which pre-trial examination of 
defendants is sought should state 
conclusions of fact and not conclu¬ 
sions of law. 

N.Y.-—Meth v. Schloss, 9 N.Y.S.2d 447, 
256 App.Div. 202. 

Allocation to particular defendants 
Where complaint charged conspira¬ 
cy engineered by joint efforts of all 
defendants and consideration of items 
on which plaintiffs’ examination of 
defendant before trial indicated that 
each on which examination was 
sought related to conspiracy, there 
was no need to allocate particular 
items to respective defendants. 

N.Y.—Simon v. Eliman, 40 N.Y.S.Sd 
79, affirmed 39 N.Y.S.2d 773, 265 
App.Div. 1009. 

In Pennsylvania 

(1) In absence of a general rule 
of court implementing procedure in¬ 
volving taking of depositions, there 
is no requirement in rules for dis¬ 
closure of scope or purpose of depo¬ 
sition. 


Pa.—Bealla v. Zuba, 4 Pa.Pist. & Co. 
2d 545, 45 Luz.Leg.Reg. 211. 

(2) A court which has not adopted 
a general rule requiring filing of a 
statement on scope and purpose of a 
discovery examination, nevertheless 
may require such a statement in a 
proper case. 

Pa.—Knauer v. Dilworth, 5 Pa.Dist. 
& Co.2d 642. 

67. N.J.—Zaritzky v. Prudential Ins. 
Co. of America, 186 A. 42, 14 N. 
J.Misc. 527. 

N.Y.—Dubow v. Ames Home Pub. 
Co., 152 N.Y.S.2d 875, 2 A.D.2d 675. 

Cohn v. O’Sullivan, 58 N.Y.S.2d 
429. 

68. N.Y.—In re Kaplan's Estate, 83 
N.Y.S.2d 34, 193 Misc. 129—In re 
Frank's Estate, 1 N.Y.S.2d 482, 165 
Misc. 411. 

Pa.—Geer v. Martsolf, Oom.PL, 18 
Beaver 86. 

Concise statement 

A motion for examination of other 
party before trial should state con¬ 
cisely matters or topics on which ex¬ 
amination is sought, and should not 
set forth detailed narrative assertions 
of fact. 

N.Y.—Cerf v. Krupnick, 58 N.Y.S.2d 
557. 

Praud and undue influence 

(1) A contestant, objecting to pro¬ 
bate of will on ground of undue in- 
iluence and applying for examination 
before trial into transactions and 
conversations between persons 
charged with undue inlluenco and 
testator both prior and subsequent 
to execution of will should fix period 
of years before and after date of 
will sought to be covered by exam¬ 
ination, but need not enumerate de¬ 
tails to bo examined info. 

N.Y.—:In re Frank's Estate, 1 N.Y.S. 
2d 482, 165 Misc. 411. 

(2) Will contestant’s moving pa¬ 
pers and broadside of objections, 
charging only fraud and undue in¬ 
fluence in substantially broad lan¬ 
guage of first section of act acquir¬ 
ing plain, concise statement of facts 
constituting objection, was held good 
at least as against collateral attack 
by opposition to contestant’s motion 
for preliminary examination of pro¬ 
ponents. 

N.Y.-—In re Houghed Estate, 260 N.Y. 

S. 615, 144 Misc. 922. 

68.B N.Y.—In re Levy's Estate, 92 
N.Y.S.2d 211. 

68.10 N.Y.—Deutseh v. Adams, 95 N. 
Y.S.2d 622, 197 Misc. 505, 
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or in contemplation, and if the examination is 
sought in a contemplated action applicant must show 
the necessity of discovery for the purpose of per¬ 
petuating the testimony sought. 69 It is not neces¬ 
sary that the party seeking examination of the ad¬ 
verse party before trial assert that he has the bur¬ 
den of proof. 69 - 5 A party seeking to examine a non- 
party is required to show the whereabouts of such 
individual and, particularly, whether he is a resident 
or nonresident of the state; 69 - 10 and under some 
statutes, there must be an allegation of reasons for 
naming the place designated in the petition for hold¬ 
ing the examination. 69 - 15 

Description of papers . On a motion for the pro¬ 
duction of books and papers the application must 
describe them as far as practicable, 69 - 20 and a spec¬ 
ification of the books and documents desired may be 
sufficient even though the broad language used 
therein would not have been a sufficient specification 
for use in an order for the production of such books 
and documents. 69 - 25 

Countervailing affidavit . A countervailing affi- 


DISCOVERY § 44(2) 

davit by the party sought to be examined before 
trial which fails to state facts negativing the right 
of examination before trial is insufficient. 69 * 30 

b. Cause of Action or Defense 

The nature of the cause of action or defense of the 
moving party for examination should be shown in the 
application; and if the application is made before action 
is brought it should show that the applicant has a cause 
of action. 

The cause of action must be stated in the applica¬ 
tion for examination, under the rule prevailing in 
some jurisdictions, and discovery cannot be had, 
based on general and sweeping allegations calling 
for something indefinite in order that the pleader 
may see whether there is anything on which to base 
a cause of action. 70 If the application for an ex¬ 
amination before trial is made by plaintiff it must 
show the nature of the cause of action 71 and the 
substance of the judgment demanded. 72 If the 
pleadings are attached to, and by reference made 
a part of, the affidavit it will be sufficient, 73 although 
the complaint is not verified. 74 If defendant makes 
the application he must state the nature of his de- 


In re Levy's Estate, 92 N.Y.S. 
2d 211—Cohn v. O’Sullivan, 58 N. 
Y.S.2d 429. 

Use of word “duly” 

In plaintiff’s motion to examine de¬ 
fendant before trial, items contain¬ 
ing word “duly” would be denied as 
clear legal propositions. 

N.Y.—Deutsch v. Adams, 95 N.Y.S. 

2d 622, 197 Misc. 505. 

Application held not objectionable 
N.Y.—Deutsch v. City of New York, 
107 N.Y.S.2d 293, 200 Misc. 864. 

69. N.Y.—In re Schlotterer, 93 N. 

Y.S. 895, 105 App.Div. 115. 
Examination of codefendant 
Where papers moving for examina¬ 
tion before trial of codefendant failed 
to indicate that copy of summons and 
complaint were served on codefendant 
sought to be examined or that he 
had appeared or answered, motion 
for examination of codefendant be¬ 
fore trial would be denied without 
prejudice to a renewal on papers in¬ 
dicating status of party as defend¬ 
ant or application for his examina¬ 
tion as a witness rather than as a 
party on compliance with require¬ 
ments for such examination. 

N.Y.—Zinsser v. Slaughter, 81 N.Y. 
S.2d 824. 

69.5 N.Y.—In re Veeder’s Will, 159 
N.Y.S.2d 871, 7 Misc.2d 662. 

69.10 N.Y.—Northern New York 

Trust Co. v. Smith, 153 N.Y.S.2d 
798, 2 Misc.2d 810. 

69.15 N.C.—Aldridge v. Hasty, 82 S. 
E.2d 331, 240 N.C. 353. 

27 C.J.S.—9 


Allegation held sufficient 

An allegation of plaintiff’s petition 
for leave to examine defendants in 
personal injury suit that defendants 
were residents of county of venue 
stated sufficient reason for plaintiff’s 
request that examination be had at 
courthouse of such county, such 
courthouse being place provided for 
judicial hearings. 

N.C.—Aldridge v. Hasty, supra. 

69.20 N.Y.—Shulz v. Agfa Ansco 
Corporation, 269 N.Y.S. 300, 149 
Misc. 821. 

Speciflo designation 

Applicant should be required to 
designate specifically the books and 
records which he contends contain 
the information to which he is en¬ 
titled. 

N.C.—Brown v. E. H, Clement Co., 
166 S.E. 515, 203 N.C. 508. 
Description of papers held sufficient 
Affidavit to support order for ex¬ 
amination of plaintiff before trial as 
to relevant papers under plaintiff’s 
exclusive control was held sufficient¬ 
ly descriptive, it being manifest that 
more definite description was impos¬ 
sible. 

N.C.—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

69.25 N.Y.—Flati v. Eastman Kodak 
Co., 134 N.Y.S.2d 767, 284 App.Div. 
1021. 

69.30 N.Y.—Sardo v. Donnellan, 43 
N.Y.S.2d 76, 180 Misc. 611. 

70. Ill.—Lewis v. Continental As- 
sur. Co., 6 N.E.2d 882, 289 Ill.App. 
114. 


Legal cause of action 

There should be at least prima 
facie proof of material allegations of 
a legal cause of action. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 
56, 66 A.L.R. 1264. 

71. N.C.—Sudderth v. Simpson, 29 
S.E.2d 550, 224 N.C. 181—'Wash¬ 
ington v. Safe Bus, 15 S.E.2d 372, 
219 N.C. 856—Knight v. Little, 9 
S.E.2d 377, 217 N.C. 681—Bell v. 
Murchison Nat. Bank, 145 S.E. 241, 
196 N.C. 233—Chesson v. Washing¬ 
ton County Bank, 129 S.E. 403, 190 
N.C. 187. 

18 C.J. p 1092 note 84. 

Nature of defense 

Prior to the time it was supplant¬ 
ed by the civil practice act the code 
of civil procedure required an affi¬ 
davit for an order for defendant's 
examination before trial to state the 
nature of the defense as disclosed 
by defendant’s answer, it being held 
that without such a statement the 
necessity for, and materialty of, the 
examination could not be determin¬ 
ed. 

N.Y.— 1 Titus v. Schneck, 173 N.Y.S. 
230, 185 App.Div. 585. 

72. N.Y.—Hart v. Chase, 73 N.Y.S. 
957, 67 App.Div. 445. 

18 C.J. p 1092 note 84. 

73. N.Y.—Continental Securities Co. 
v. Belmont, 131 N.Y.S, 713, 147 
App.Div. 118—In re Griffin, 103 N. 
Y.S. 345, 118 App.Div. 615. 

74. N.Y.—Grant v. Greene, 103 N. 
Y.S. 674, 118 App.Div. 850. 
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fense whether the application is made before 75 or 
after 76 answer. 

In some jurisdictions an application for an order 
to examine one as a party expectant to an action to 
be thereafter brought must show that applicant has 
a cause of action, 77 the rule being applicable when 
the application is made before suit is brought to 
enable plaintiff to frame his complaint. 78 Where a 
cause of action is shown, the fact that the statute 
of limitations would probably be a bar is no reason 
why the order should not be granted, as the statute 
may never be pleaded. 79 In other jurisdictions 
where discovery is sought to enable plaintiff to 
plead, the affidavit need only state the general na¬ 
ture and object of the action and the subjects on 
which information is desired; 80 and it is not neces- 
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sary to state facts sufficient to constitute a cause of 
action. 81 If the affidavit affirmatively shows that 
no cause of action exists the examination will be de¬ 
nied, 82 but where the affidavit is sufficient, counter 
affidavits denying its allegations do not authorize 
refusal of the order. 83 

c. Materiality and Necessity of Discovery 

An application for an examination before triai must 
show that the information sought is material and neces¬ 
sary, and the facts and circumstances showing the ma¬ 
teriality and necessity of the examination must be speci¬ 
fied. 

As a general rule, it must appear from the ap¬ 
plication for examination of an adverse party be¬ 
fore trial that the information sought is materi¬ 
al, 84 competent, 85 and necessary. 86 However, the 


75. N.Y.—Roberts v. Press Pub. Co., 
8 N.Y.S. 870, 57 N.Y.Super. 526, 
18 N.Y.Civ.Proc. 251. 

18 C.J. p 1092 note 90. 

7G. N.Y.—Robertson v. Russell, 20 
Hun 243. 

77. N.Y.—Corbin v. Niagara Junc¬ 
tion Ry. Co., 147 N.Y.S.2d 232, 1 
A.D.2d 753—Kenerson v. Davis, 105 
N.Y.S.2d 973, 278 App.Div. 482— 
Boyd v. McGuire, 122 N.Y.S. 263, 
137 App.Div. 937. 

Application of Dewhirst, 158 N. 
Y.S.2d 342, 4 Misc.2d 756. 

Crave v. Bart J. Ruddy, Inc., 132 
N.Y.S.2d 908. 

Prima fade cause of action held 
shown 

N.Y.—Application of Dewhirst, 158 
N.Y.S.2d 342, 4 Misc.2d 756. 

Leonard v. Home Owners Loan 
Corp., 39 N.Y.S. 127. 

78. N.Y.—Stewart v. Socony Vacuum 
Oil Co., 163 N.Y.S.2d 22, 3 A.D.2d 
582 —Kenerson v. Davis, 105 N.Y. 
S.2d 973, 278 App.Div. 482—Gross- 
man v. Equitable Trust Co., 214 
N.Y.S. 674, 216 App.Div. 765—Ash¬ 
ton v. Baker Mfg. Corporation, 201 
N.Y.S. 259, 206 App.Div. 343—Hart 
v. Chase, 73 N.Y.S. 957, 67 App. 
Div. 445. 

Crave v. Bart J, Ruddy, Inc., 
132 N.Y.S.2d 908. 

18 C.J. p 1092 notes 88, 89. 

Actionable wrong 

A party moving for examination of 
another party in order to frame a 
complaint against him should dis¬ 
close under oath facts fairly indicat¬ 
ing that movant has some cause of 
action against adverse party and 
show that examination sought is ma¬ 
terial and necessary to some action¬ 
able wrong, although he need not 
name cause of action correctly or 
state it with technical precision. 

N.Y.—Stewart y. Socony Vacuum Oil 
Co., 163 N.Y.S.2d 22, 3 A.D.2d 582. 


A conclusory statement, in plain¬ 
tiff’s affidavit in support of motion to 
be allowed to examine defendant to 
enable him to draw complaint in ac¬ 
tion based on injuries received, un¬ 
supported by allegations of fact that 
plaintiff's injuries resulted from neg¬ 
ligence of defendant is not sufficient. 
N.Y.—Corbin v. Niagara Junction Ry. 
Co., 147 N.Y.S.2d 232, 1 A.D.2d 753. 

79. N.Y.—Fatman v. Fatman, 18 N. 
Y.S. 847, 22 N.Y.Civ.Proc. 149, ap¬ 
peal dismissed 31 N.E. 625, 133 N. 
Y. 674. 

80. Wis.—Hiller v. Perssion, 58 N. 
W.2d 676, 264 Wis. 143—State ex I 
rel. Wisconsin Bridge & Iron Co. v. 
Sullivan, 15 N.W.2d 847, 245 Wis. 
544—Stott v. Markle, 255 N.W. 510, 
215 Wis. 528, followed in Jason 
Co. v. Markle, 255 N.W. 544, 215 
Wis. 537, and Slensby v. Markle, 
255 N.W. 544, 215 Wis. 638. 

18 C.J. p 1093 note 92. 

81. Wis.—Stott v. Markle, 255 N.W. 
540, 215 Wis. 528, followed in Ja¬ 
son Co. v. Markle, 255 N.W. 544, 
215 Wis. 537, and Slensby v. Mar¬ 
kle, 255 N.W, 544, 215 Wis. 538- 
Singer Sewing Mach. Co. v. Lang, 
203 N.W. 399, 186 Wis. 530—Sul¬ 
livan v. Ashland Light, Power & 
St. Ry. Co., 140 N.W. 316, 152 Wis. 
574. 

Other statement of rule 
Affidavit of discovery need not sot 
forth facts sufficient to constitute a 
cause of action or even disclose that 
plaintiff should know a cause of ac¬ 
tion exists. 

Wis.—State ex rel. Wisconsin Bridge 
& Iron Co. v. Sullivan, 15 N.W.2d 
847, 245 Wis. 544. 

82. Wis.—State ex rel. Wisconsin 
Bridge & Iron Co. v. Sullivan, supra 
—American Food Products Co. v. 
American Milling Co., 138 N.W. 
1123, 151 Wis. 385. 

83. N.Y.—Teall v. Roeser, 201 N. 
Y.S. 280, 206 App.Div. 371. 
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Wis.—Sullivan v. Ashland Light, etc., 
Co., 140 N.W. 316. 152 Wis. 574. 

84. Conn.—May v. Young. 2 A.2d 
385, 125 Conn. 1, 110 A.L.R. 1445. 

1 Mich.—Nestle v. Fleming, 247 N.W. 

I 709, 262 Mich. 417. 
j N.J.—Zaritzky v. Prudential Ins. Co. 
of America, 186 A. 42, 14 N.J.Misc. 
527. 

N.Y.—Kohlborg v. J. F. Shea Co., 38 
N.Y.S.2d 315, 265 App.Div. 187— 
Curtis v. Soarl or, 200 N.Y.S. 602, 
206 App.Div. 287. 

Bowes v. National City Bank of 
New York, 6 N.Y.S.2d 803, 169 Mis<\ 
78—Boh! v. Greenbnum. 169 N.Y.S. 
179. 102 Mist\ 623, modified on oth¬ 
er grounds 171 N.Y.S. 129, 183 App. 
Div. 238. 

Mandia v, Barry Oil Co., 147 N. 
Y.S.2d 43—Brook wood Parks v. 
Jackson, 21 N.Y.S.2d 173, reversed 
on other grounds 26 N.Y.S.2d 127, 
261 App.Div. 410. 

N.C.—Culbertson v. Rogers, 89 S.E.Sd 
299, 242 N.C. 622—Guy v. Bn or, 55 
S.K,2d 501, 230 N.C. 748—Sudderth 
v. Simpson, 29 H.14.26 550, 224 N.C. 
381—Knight v. Little, 9 S.E.2d 377, 
217 N.C. 681—Bell v. Murehison 
Nat. Bank, 145 S.R 241, 196 N.C. 
233—ChcRson v. Washington Coun¬ 
ty Bank, 129 S.M. 403, 190 N.C. 187. 
18 C.J. p 1093 note 95. 
ratal defect 

Where proper items of examination 
within framework of pleadings were 
not set forth either in notion of mo¬ 
tion to examine defendant before tri¬ 
al or In supporting affidavit, moving 
papers were fatally defeetlve. 

N.Y.—Undhoiiner v. Wnndmore Hats, 
84 N.Y.S.2d 760, 192 Mine. 950. 

85. N.Y.—Muldoon v. Now York 
Cent. & H. R. U. Co., 91 N.Y.S. 65, 
98 App.Div. 1 69. 

18 C.J. p 1093 note 96. 

86. N.J.—Zaritzky v. Prudential Ins. 
Co. of America, 186 A. 42, 14 N.J. 
Misc. G27. 
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failure of the moving papers to state definitely that. 
the testimony of the persons to be examined is 
material and necessary is not fatal where the rec¬ 
ord discloses that such testimony is material and 
necessary. 87 In some jurisdictions where discovery 
is sought to enable plaintiff to plead, the affidavit 
accompanying the notice of taking the examination 
need not state facts showing the materiality of the 
examination. 88 

In other jurisdictions, however, it is not sufficient 
merely to state that an examination is material and 


necessary, 89 but the* application * must specify the 
facts and circumstances showing the materiality and 
necessity of the testimony, 90 and the facts showing 
materiality and necessity must be stated positively, 
not argumentatively or inferentially. 91 However, 
statutes governing the matter should not be so lim¬ 
ited or circumscribed as to preclude the examination 
of an adverse party when thfc affidavit shows good 
faith and the necessity and materiality of the de¬ 
sired information. 92 It is not necessary that such 
requirements be stated in the exact words of the 
statute, 93 but it is sufficient if it appears that the 


N.Y.—Stewart v. Socony Vacuum Oil 
Co., 163 N.Y.S.2d 22, 3 A.D.2d 582 
—Behl v. Greenbaum, 169 N.Y.S. 
179, 102 Misc. 623, modified on oth¬ 
er grounds 171 N.Y.S. 129, 183 App. 
Div. 238. 

Bowes v. National City Bank of 
New York, 6 N.Y.S.2d 803, 169 

Misc. 78. 

Mandia v. Barry Oil Co., 147 N. 
Y.S.2d 43—Brookwood Parks v. 
Jackson, 21 N.Y.S.2d 173, reversed 
on other grounds 26 N.Y.S.2d 127, 
261 App.Div. 410. 

N.C.—Culbertson v. Rogers, 89 S.E.2d 
299, 242 N.C. 622—Sudderth v. 

Simpson. 29 S.E.2d 550, 224 N.C. 
181—Knight v. Little, 9 S.E.2d 377, 
217 N.C. 681—Bell v. Murchison 
Nat. Bank, 145 S.E. 241, 196 N.C. 
233—Chesson v. Washington Coun¬ 
ty Bank, 129 S.E. 403, 190 N.C. 187. 
18 C.J. p 1093 note 97. 

Examination, as “needful” 

One moving to examine an officer 
of defendant corporation before trial 
need only show that examination is 
needful, and is not required to show 
that examination is necessary. 

N.Y.—Taylor v. L. C. Smith & Corona 
Typewriters, 38 N.Y.S.2d 864, 179 
Misc. 290, affirmed 43 N.Y.S.2d 745, 
266 App.Div. 903. 

A prerequisite to right 
Without proof, either by affidavit 
or obvious from the pleadings, that 
the examination of the adverse party 
before trial is material and neces¬ 
sary, the right to examine is always 
refused. 

N.Y.—Curtis v. Searles, 200 N.Y.S. 

602, 206 App.Div. 287. 

Scope of examination 

Before it was supplanted by the 
civil practice act it was held under 
the code of civil procedure that to 
justify an order for a general exam¬ 
ination of a party before trial, the 
moving papers were required to dis¬ 
close its necessity. 

N.Y.—Pierce v. Morris, 182 N.Y.S. 
132, 192 App.Div. 502. 

Matters covered, by hills of particu¬ 
lars 

The necessity for additional exam¬ 
ination as to matters covered by 
bills of particulars already furnished 


by defendant should be made to ap¬ 
pear clearly in the moving papers be¬ 
fore an additional examination is per¬ 
mitted. 

N.Y.—Crandall v. Ford Motor Co., 22 
N.Y.S.2d 929, 260 App.Div. 380. 
Necessity for examination held 
shown 

N.Y.—Lowe v. Bacon, 112 N.Y.S.2d 
533, 202 Misc. 1063. 

87. N.Y.—Wertheim v. Grombecker, 
240 N.Y.S. 623, 229 App.Div. 16. 

In re Campbell’s Will, 64 N.Y.S. 
2d 782—Loydahl v. Haglund, 23 N. 
Y.S.2d 245, affirmed 23 N.Y.S.2d 200, 
260 App.Div. 900. 

Sufficient basis 

On defendant's motion to examine 
plaintiffs before trial of actions for 
fraud, moving affidavit, together with 
allegations and denials in pleadings, 
incorporated in affidavit by reference, 
furnished sufficient basis for deter¬ 
mining questions of materiality and 
necessity of testimony sought, though 
affidavit itself did not set forth facts 
in detail. 

N.Y.—Flynn v. Royal Development 
Co., 54 N.Y.S.2d 585. 

Former rule 

(1) Under the code of civil pro¬ 
cedure such averments were juris¬ 
dictional and their omission rendered 
an order granting an application 
void, even though it appeared from 
the papers that such testimony was 
material and necessary. 

N.Y.—In re Gains, 36 N.Y.S. 1113, 15 
Misc. 75, 25 NY.Civ.Proc. 243. 

(2) However, there was other au¬ 
thority which held that where the 
complaint itself showed materiality 
and necessity of examination before 
trial, it was sufficient. 

N.Y.—Cooper v. Roggen, 176 N.Y.S. 
808. 

88. Wis.—Stott v. Markle, 255 N.W. 
540, 215 Wis. 528, followed in Ja¬ 
son Co. v. Markle, 255 N.W. 544, 
215 Wis. 537, and Slensby v. Mar¬ 
kle, 255 N.W. 544, 215 Wis. 538. 

Case criticized 

The statement in Worthington 
Pump & Machinery Corp. v. North¬ 
western Iron Co., 186 N.W. 156, 159, 
176 Wis. 35, 41, that, “A general al-, 
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legation of materiality and necessity 
is not sufficient, but facts must be 
stated showing how and why the 
discovery or inspection is material,” 
was held to be inapplicable under 
the terms of the existing statute to 
discovery for the purpose of en¬ 
abling plaintiff to plead. 

Wis.—Stott v. Markle, 255‘ N.W. 540, 
215 Wis. 528, followed in Jason 
Co. v. Markle, 255 N.W. 544, 215 
Wis. 537, and Slensby v. Markle, 
255 N.W. 544, 215 Wis. 538. 

89. N.J.—Zaritzky v. Prudential Ins. 
Co. of America, 186 A. 42, 14 N.J. 
Misc. 527. 

N.C.—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

18 C.J. p 1094 note 1. 

90. Cal.—Peterson v. California 

Shipbuilding Corp., 183 P.2d 56, 80 
C.A.2d 827. 

N.J.—Zaritzky v. Prudential Ins. Co. 
of America, 186 A. 42, 14 N.J.Misc. 
527. 

N.C.—Washington v\ Safe Bus, 15 S. 
E.2d 372, 219 N.C. 856—Gudger v. 
Robinson Bros. Contractors, 13 S. 
E.2d 414, 219 N.C. 251. 

18 C.J. p 1094 note 2. 

Affidavits held sufficient 

(1) Generally. 

N.C.—Whitehurst v. Hinton, 113 S.E. 
500, 184 N.C. 11. 

(2) Affidavit alleging impossibility 
of getting necessary information be¬ 
fore trial except from plaintiff be¬ 
cause all other persons who have 
such information are not accessible 
to the defendant and are not within 
the jurisdiction of the court was suffi¬ 
cient to support order for prior ex¬ 
amination. 

N.C.—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

(3) Earlier cases on this point see 
18 C.J. p 1094 note 2 [b]. 

‘91. N.C.—Gudger v. Robinson Bros. 
Contractors, 13 S.E3.2d 414, 219 N.C. 
251—Bell v. Murchison Nat. Bank, 
145 S.E. 241, 196 N.C. 233. 

18 C.J. p 1094 note 3. 

92. N.C.—Bell v. Miirchison Nat. 
Bank, supra. 

93. N.Y.—Rosenbaum v. Rice, 73 N. 
Y.S. 714, 3? Misc. 410 a 
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information sought is material and necessary. 94 

An argumentative statement of unnecessary facts 
will not vitiate an affidavit otherwise sufficient. 95 
It has been held that it is not necessary that the 
affidavit specify any particular facts or circumstanc¬ 
es as to which the examination is wanted, 96 but 
other cases have regarded this as necessary, 97 es¬ 
pecially where the examination is sought before the 
complaint is served; 98 and it has been held that 
where more than one defendant is sought to be ex¬ 
amined, the affidavit must state the facts which the 
applicant expects to prove by each. 99 

Where examination before trial is sought to en¬ 
able a party to prepare his pleading, it is not a 
valid objection that the affidavit shows plaintiff to 
have enough information to draw up some kind of 
complaint in general terms, 99 * 5 but where it appears 
from the affidavit of discovery that plaintiff has 
enough information accurately to draw up a com¬ 
plaint, a discovery in aid of such pleading will be 
denied. 99 * 10 

d. Knowledge of Adverse Party and Want of 
Knowledge of Applicant 

Generally, the application for an examination before 
trial need not show that the applicant has no personal 
knowledge of the matter as to which the examination is 
sought, except where it is sought to obtain information 
to enable him to plead. It must show, however, that the 
Information is known to the party sought to be examined. 

It is the rule in some jurisdictions that the appli¬ 
cation or petition for examination before trial must 
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show that the information sought is not already ac¬ 
cessible to applicant. 1 In other jurisdictions, except 
where the examination is sought to obtain informa¬ 
tion necessary to enable plaintiff properly to state 
the facts which constitute his cause of action or de¬ 
fense, 2 the application need not show that the ap¬ 
plicant has no personal knowledge of the matter on 
which discovery is sought or that he cannot obtain 
the desired information from other sources. 3 The 
motion or affidavit, however, must show that the 
facts are known to the party sought to be exam¬ 
ined, 4 and as a general rule it should show that they 
are peculiarly within his knowledge, 5 although such 
an allegation may be omitted where the facts sought 
to be discovered are presumed to be within the 
knowledge of defendant. 6 Deficiencies in the affi¬ 
davit may be disregarded where the affidavit of the 
adverse party clearly shows that he knows the facts 
sought to be discovered. 7 

Effect of denial. The sworn denial of the party 
sought to be examined that he can give the infor¬ 
mation sought is not sufficient to defeat an order for 
the examination of the party. 8 

e. Intent to Use Evidence on Trial 

Generally, the application should show that the appli¬ 
cant intends to use the testimony on the trial; but such 
a showing Is not required where the purpose of the ex¬ 
amination is to obtain facts necessary to enable the party 
to plead. 

While there need be no showing of an intent to 
use evidence to be gained from the examination at 


Beach v. New York, 3 Abb.N.Cas. 
113, reversed on other grounds 14 
Hun 79, 4 Abb.N.Cas. 236. 

94. N.Y.—Rosenbaum v. Rice, 73 N. 
Y.S. 714, 36 Misc. 410. 

95. N.Y.—Miller v. Kent, 69 How. 
Pr. 321. 

99. N.Y.—Cherbuliez v. Parsons, 108 
N.Y.S. 321, 123 App.Div. 814, fol¬ 
lowed in La Grave v. Herbert, 10 8 
N.Y.S. 323, 124 App.Div. 912. 

97. N.Y.—Duffy v. Lynch, 36 How. 
Pr. 509. 

18 C.J. p 1094 note 8. 

98. N.Y.—Duffy v. Lynch, supra, 

99. N.Y.—Price v. United Ass’n of 
Journeyman Plumbers and Steam 
Fitters of U. S. and Canada, 22 N. 
Y.S.2d 795. 

Simmons v. Hazard, 20 N.Y.S. 
508, 65 Hun 612, 23 N.Y.Civ.Proc. 
15. 

99.5 Wis.—State ex rel. Wisconsin 
Bridge & Iron Co. v. Sullivan, 15 
N.W.2d 847, 245 Wis. 544—Sullivan 
v. Ashland L. P. & St. R. Co., 140 
N.W. 316, 152 Wis. 574. 

99.10 Wis.—State ex rel. Wisconsin 
Bridge & Iron Co. v. Sullivan, 15 


N.W.2d 847, 245 Wis. 544—Elling- 
er v. Equitable L. Assur. Soc., 120 
N.W. 235, 138 Wis. 390. 

1. N.C.—Culbertson v. Rogers, 89 S. 
E.2d 299, 242 N.C. 622—Sudderth v. 
Simpson, 29 S.E.2d 550, 224 N.C. 
181—Washington v. Safe Bus, 15 
S.E.2d 372, 219 N.C. 856—Gudger 
v. Robinson Bros. Contractors, 13 
S.E.2d 414, 219 N.C. 251—Knight v. 
Little, 9 S.E.2d 377, 217 N.C. 681- 
Bell v. Murchison Nat. Bank, 145 

5. E. 241, 196 N.C. 233—Chesson v. 
Washington County Bank, 129 S.E. 
403, 190 N.C. 187. 

2. N.Y.—:Merritt v. Williamson, 50 
N.Y.S. 113, 27 App.Div. 121. 

Crave v. Bart J. Ruddy, Inc., 132 
N.Y.S,2d 908. 

18 C.J. p 1095 note 11. 

3. N.Y.—Wertheim v. Grombecker, 
240 N.Y.S. 623, 220 App.Div. 16. 

Dunbar & Sullivan Dredging Co. 
v. State, 21 N.Y.S.2d 937, 174 Misc. 
743. 

Slattery v. Parsons, 17 N.Y.S.2d 

6 . 

18 C.J. p 1095 note 12. 

4. Conn.—May v. Young, 2 A.2d 385, I 

125 Conn. 1, 119 A.L.R. 1445. | 
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N.Y.—Segschntdder v. Waring Hat 
Mfg. Co., 118 N.Y.S. 1000, 134 App. 
Div. 217. 

18 C.J. p 1095 noto 16. 

5. N.Y.—Continental Securities Co. 
v. Belmont, 131 N.Y.S. 713, 147 
App.Div. 118. 

18 C.J. p 1095 note 17. 

8. N.Y.—Cooper v. Rnggen, 176 N. 
Y.S. 808. 

18 C.J. p 3005 note 18. 

Knowledge presumed from position 
Since it is to bo inferred that a 
general partner hns sufUeient knowl¬ 
edge of matters in general business 
routine, an order for his examina¬ 
tion before trial should not be va¬ 
cated, on the ground that there was 
no showing that defendant had 
knowledge of the matters concerning 
which the examination had been or¬ 
dered, unless the contrary clearly 
appears. 

N.Y.—Cooper v. Roggcn, supra. 

7- N.Y.—Peterson v. Fowler, 128 N. 
Y.S. 505, 143 App.Div. 282. 

8. N.Y.—In re Nolan, 24 N.Y.S. 238, 
70 Hun 536. 

18 C.J. p 1095 note 20. 
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the trial, where the purpose of the application is to 
obtain facts necessary to enable the applicant to 
frame his pleadings, 9 ordinarily, the only legitimate 
purpose of taking the testimony of one’s adversary 
before trial is to use it as evidence on the trial, 10 
or, as otherwise expressed, to establish the case of 
the moving party. 11 Hence, the application must 
show that applicant intends to use the testimony on 
the trial, 12 and that the evidence will be admis¬ 
sible. 13 If the affidavit fails to show such facts the 
order for examination may be vacated. 14 Such 
intention, however, need not be expressly stated, 15 
but it is sufficient if an inference to that effect is 
necessarily to be drawn from the facts alleged, 16 
and the fact that the party in his affidavit on which 
the order for such an examination was made inci¬ 
dentally refers to obtaining admissions to enable 
him to prepare for trial or to prepare a bill of par¬ 
ticulars does not necessarily qualify the substantial 
and legitimate purpose to use the deposition on the 
trial, if the application seems by the affidavit to have 
been founded thereupon. 17 

f. Grounds for Asking Examination before 
Trial 

An application for an examination of the adverse 
party before trial should show special circumstances mak¬ 
ing it important to take the testimony of such party be¬ 
fore, instead of at, the trial. 

An application for examination of the adverse 
party before trial must show special circumstances 
making it important to take the testimony of such 
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adversary before, instead of at, the trial, 18 or, ac¬ 
cording to some cases, that there is reason to ap¬ 
prehend that the adverse party will not be present 
at the trial, 19 although this latter ground alone is 
not sufficient. 20 The application will be denied 
where it shows no reason for believing that the 
facts may not be proved as well at the trial as by 
taking the testimony before the trial. 21 An affidavit 
is sufficient, however, where it shows that the knowl¬ 
edge of facts which can be obtained only by the ex¬ 
amination of the opposite party is essential to en¬ 
able plaintiff to proceed with the prosecution of 
the action. 22 

g. Names and Eesidences of Parties to Action 

Under statutes so requiring, it was necessary to state 
In the application for an order for an examination before 
trial the names and addresses of all the parties to the 
action and of their attorneys. 

In New York, prior to the time when it was sup¬ 
planted by the civil practice act, the code of civil 
procedure required that an application for an or¬ 
der for an examination before trial state the names 
and addresses of all the parties to the action, 23 and 
the names and residences or office addresses of the 
attorneys who appeared. 24 It was also necessary 
to state the name and residence of the person to be 
examined, 25 or, if unknown, that an attempt to as¬ 
certain it was made without success; 26 a mere al¬ 
legation that such residence was unknown to the 
applicant was not sufficient. 27 An error in termi¬ 
nology in the motion for an examination before trial 


9. N.Y.—Brisbane v. Brisbane, 20 
Hun 48. 

10. Mo.—Tyson v. Farm, etc., Sav., 
etc.. Assoc., 57 S.W. 740, 156 Mo. 
588. 

11- Mo.—Tyson v. Farm, etc., Sav., 
etc., Assoc., supra. 

N.Y.—Northern Ins. Co. v. Wood, 118 
N.Y.S. 1043. 

12. N.Y.—Williams v. Folsom, 5 N. 
Y.S. 211, 52 Hun 68. 

In re Campbell's Will, 64 N.Y.S. 
2d 782. 

18 C.J. p 1095 note 24. 

13. N.Y.—Continental Securities Co. 
v. Belmont, 131 N.Y.S. 713, 147 App. 
Div. 118—Rogers v. Adler, 121 N. 
Y.S. 941, 137 App.Div. 197. 

14. N.Y.—Jenkins v. Putnam, 12 N. 
E. 613, 106 N.Y. 272. 

15. N.Y.—McCormack v. Codding- 
ton, 90 N.Y.S. 218, 98 App.Div. 13. 

18 C.J. p 1095 note 27. 

16. N.Y.—St. Clair Paper Mfg. Co. 
v. Brown, 44 N.Y.S. 625, 16 App. 
Div. 317. 

Van Ray v. Harriot, 66 How.Pr. 
269. 


17. N.Y.—Oppenheimer v. Van 

Raalte, 136 N.Y.S. 197, 151 App.Div. 
601. 

Ball v. Evening Post Pub. Co., 
12 N.Y.Civ.Proc. 4. 

18. N.Y.—'Williams v. Folsom, 5 N. 
Y.S. 211, 52 Hun 68. 

18 C.J. p 1096 note 30. 

Grounds held sufficient 

(1) Complaint for examination be¬ 
fore trial, alleging trust relationship 
and contract to hold accounts for 
defendant’s benefit authorizing exam¬ 
ination of defendant’s books, alleged 
sufficient cause for examination be¬ 
fore trial if judge was satisfied as 
to truth of allegation. 

S.C.—TJ. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264. 

(2) Plaintiff's allegation that cer¬ 
tain witness was employed by two 
of defendants was sufficient to indi¬ 
cate that such witness was likely to 
be a reluctant, unwilling, and hostile 
witness, so as to entitle plaintiff to 
examination of witness before trial. 
N.Y.—Kraushaar v. Gross, 62 N.Y.S. 

2d 485, 270 App.Div. 953. 
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19. N.Y.—'Williams v. Folsom, 7 N. 
Y.S. 568, 54 Hun 308. 

18 C.J. p 1096 note 31. 

20. N.Y.—Segschneider v. Waring 
Hat Mfg. Co., 118 N.Y.S. 1000, 134 
App.Div. 217. 

21. N.Y.—Williams v. Folsom, 7 N. 
Y.S. 568, 54 Hun 308. 

18 C.J. p 1096 note 33. 

22. N.Y.—Tanenbaum v. Lippman, 
85 N.Y.S. 122, 89 App.Div. 17. 

18 C.J. p 1096 note 34. 

23. N.Y.—Lasher v. Hart, 170 N.Y. 
S. 931. 

18 C.J. p 1096 note 35. 

24. N.Y.—Miller v. W. K. Jahn Co., 
172 N.Y.S. 219, 104 Misc. 370. 

Lasher v. Hart, 170 N.Y.S. 931. 

18 C.J. p 1096 note 36. 

25. N.Y.—Dennis v. Tebbetts, 61 N. 
Y.S. 503, 29 Misc. 600. 

26. N.Y.—Simmons v. Hazard, 20 N. 
Y.S. 508, 65 Hun 612, 23 N.Y.Civ. 
Proc. 15. 

Dennis v. Tebbetts, 61 N.Y.S. 503, 
29 Misc. 600. 

27. N.Y.—Simmons v. Hazard, 20 N. 
Y.S. 508. 65 Hun 612, 23 N.Y.Civ. 
Proc. 15. 



§ 44(2) DISCOVERY 

is not alone sufficient to prevent its being granted, 
and, where the interests of justice require, the mo¬ 
tion will be deemed amended and an objection there¬ 
to on such ground overruled. 28 

h. Name of Officer of Corporation Whose Ex¬ 
amination Is Asked 

Under some statutes, where It is sought to examine 
a corporation, it is necessary to state the name of the 
officer or employee through whom the corporation is to 
be examined, but in other jurisdictions it is only neces¬ 
sary to designate the office or type of office held by the 
person to be examined. 

In some jurisdictions, if the examination of a 
corporation is sought, the affidavit must state the 
name of an officer or employee thereof whose ex¬ 
amination is desired. 28 Describing the president 
of a corporation as an individual instead of in his 
official capacity is a mere irregularity which will 
be disregarded. 30 

In New York if a party applies to the court for 
an order for the examination of a corporation which 
is a party to the action the motion therefor must 
designate the office or type of office held by the per¬ 
son to be examined, although it is not necessary to 
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give the name of such person if the name is not 
known, 31 and a motion which by a blanket desig¬ 
nation seeks to secure the examination of any or 
all officers who possess the desired information will 
be denied. 32 According to some decisions, how¬ 
ever, the failure of the moving party to designate a 
particular officer or employee to be examined does 
not warrant denial of the motion for examination 
before trial. 32 - 6 

i. Stating Facts on Information and Belief 

The statement of facts on information and belief, in 
an affidavit for an order for an examination before trial 
is not sufficient where the examination is sought to en¬ 
able the plaintiff to frame his complaint; but such an 
affidavit is sufficient where the examination is sought to 
obtain evidence for use at the trial, where the sources 
of information and grounds of belief are stated. 

Generally, the making of an affidavit for the ex¬ 
amination of a party before trial on information 
and belief is not sufficient where the examination is 
sought for the purpose of enabling plaintiff to frame 
his complaint, 33 at least where the sources of in¬ 
formation with respect to the belief are not fully set 
out. 34 Where, however, the examination is for the 


28. N.Y.—Stevens v. Silverman, 283 
N.Y.S. 744, 157 Misc. 381. 
Designation of assignor as party 
Notice by defendant for examina¬ 
tion before trial of nonresident cor¬ 
poration doing business in state, 
wherein corporation was designated 
“adverse party,” although corpora¬ 
tion had assigned claim against de¬ 
fendant to third person, and was not 
party to action, would be amended 
to designate corporation as “other 
party” as provided by statute so as 
to render notice sufficient. 

N.Y.—Stevens v. Silverman, supra. 


29. S.C.—17. S. Tire Co. v. Keystone 
Tire Sales Co., 150 S.E. 347, 153 
S.C. 56, 66 A.L.B. 1264. 

Reason for rule 

So that the persons so named may 
resist the application for any prop¬ 
er reason. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., supra. 

30. Wis.—American Food Products 
Co. v. American Milling Co., 138 N. 
W. 1123, 151 Wis. 385. 

31. N.Y.—Jarcho Bros. v. City of 
New York, 48 N.Y.S.2d 463, 269 
App.Div. 950. 

Conn v. William Hengerer Co., 
273 N.Y.S. 148, 152 Misc. 201. 

Woodard v. Southampton Federal 
Sav. & Loan Ass’n, 167 N.Y.S.2d 
154. 

Seasons for omission 
On motion for examination of an 
association through an officer familiar 
with facts therein, if plaintiff had no 


knowledge of office of person whose 
testimony was sought, he should so 
state in his affidavit and give reasons 
therefor as required in rule. 

N.Y.—Woodard v. Southampton Fed¬ 
eral Sav. & Loan Ass’n, 167 N.Y, 
S.2d 154. 

Former employee 

A party seeking examination of 
corporation as adverse party before 
trial should comply with civil prac¬ 
tice rule requiring that affidavit state 
corporation office or position held by 
person whose testimony is material 
and necessary, and, if such person is 
no longer employee of corporation, 
may show by affidavit whom he rep¬ 
resented himself to be, who was his 
superior, under whom or in what de¬ 
partment he was employed, or for 
whom he purported to speak. 

N.Y.—Schloss v. Federal Motor Truck 
Co., 81 N.Y.S.2d 303. 

Designation of office sufficient 

Designation of office of person 
through whom plaintiff seeks to ex¬ 
amine defendant corporation is suffi¬ 
cient. 

N.Y.—Foster v. Yorkshire Ins. Co., 3 
N.Y.S.2d 149, 167 Misc. 204, affirmed 
7 N.Y.S.2d 79, 255 App.Div. 829. 

Former rule 

(1) Under the code of civil pro¬ 
cedure, which was supplanted by the 
civil practice act, it was necessary 
to give the name or names of the of¬ 
ficer or officers to be examined and to 
designate the office or offices held by 
such persons. 


N.Y.—Turk v. H. Koehler & Co., 128 
N.Y.S. 809, 144 App.Div. 53. 

18 C.J. p 1096 note 40. 

(2) It was not, however, necessary 
for the affidavit to contain the mere 
formalism that the examination of 
the corporation was desired. 

N.Y.—Donaldson v. Brooklyn Heights 
It. Co., 104 N.Y.S. 178, 119 App.Div. 
513. 

32. N.Y.—Conn v. Will inm Hengerer 
Co., 273 N.Y.S. 148, 152 Misc. 201. 

Applications held Insufficient 

(1) A motion for the examination 
of “an officer" is not sufficient, since 
it may mean any officer. 

N.Y.-—Conn v. William Hengerer Co., 
supra. 

(2) A motion for order permitting 
examination of tho state before trial 
of such other officers, agents and 
employees of the state who might be 
informed concerning matters upon 
which examination was desired, will 
be denied. 

N.Y.—Dunbar & Sullivan Dredging 
Co. v. State, 21 N.Y.S.2d 937, 174 
Misc. 743. 

32.5 N.Y.—BrussKiino v. City of New 
York, 62 N.Y.S.2U 740, 187 Misc. 
549—Grants! v. Home owners' Loan 
Corp., 54 N.Y.S.2d 325, 184 Misc. 
589. 

Isgro v. City of New York, 62 
N.Y.S.2d 692. 

33. N.Y.-—Whitley v. Speed, 156 N. 
Y.S. 973, 171 App.Div. 102. 

34. N.Y.—Boskowitz v. Sul abac her, 
106 N.Y.S. 865, 121 App.Div. 878. 
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purpose of obtaining evidence for use at the trial, 
an affidavit based on information and belief is suf¬ 
ficient, 35 where the sources of information and 
grounds of belief are stated, 36 especially where a 
fiduciary relation exists between the parties, 37 or 
where the knowledge as to which he fails is of a 
fact peculiarly within the knowledge of the parties 
whom he seeks to examine. 38 

The source of the information and the grounds of 
belief must, however, be given or the affidavit will 
be fatally defective; 39 and when the affidavit is 
made solely on information and belief it must, in 
addition to giving the source of information, state 
reasons why an affidavit is not made by the inform¬ 
ant, 40 although this rule does not apply where the 
statements of the informer are not the sole source 
of affiant’s belief. 41 An affidavit on information 
and belief is not sufficient that shows no knowledge 
derived from any person having knowledge. 42 

Where it may be fairly inferred from the affidavit 
that, by following up the information on which the 
facts of the affidavit were based, affiant could have 
secured the desired information, the application 
should be denied. 43 Mere allegations on informa¬ 
tion and belief contained in the petition are not 
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proved by the verification of the petition so as to 
authorize an order for discovery. 44 Where the 
necessary allegations of the affidavit are on knowl¬ 
edge or information derived from the adverse party, 
it is not ground for a refusal to grant that there are 
surplus allegations on information and belief. 45 

§ 45. - By Whom Affidavit Made 

An affidavit in support of an application for examina¬ 
tion before trial should be made by the party in whose 
behalf the application is made; but if not practicable it 
may be made by his attorney, agent, or a third person, 
in which case it must state why it was not made by the 
party himself, and show that the facts were within the 
personal knowledge of affiant, or if made on information 
and belief, must show the sources of his information and 
the grounds of his belief. 

The affidavit in support of an application for ex¬ 
amination before trial should be made by the party 
in whose behalf application is made, whenever prac¬ 
ticable, 46 but it may be made by his attorney, 47 
agent, 48 or even by a third person, 49 in which event 
it must state sufficient reasons why the affidavit is 
not made by the party himself, 50 and show that the 
facts were within the personal knowledge of the af¬ 
fiant, 51 or, if made on information and belief, it 
must show the sources of the information and 
grounds of belief. 52 It cannot, however, be made 


35. N.Y.—Whitley v. Speed, 156 N. 
Y.S. 973, 171 App.Div. 102. 

Mellon v. Beebe, 51 N.Y.S.2d 142. 
S.C.—U. s. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264. 

36. N.Y.—Leach v. Haight, 54 N.Y. 
S. 550, 34 App.Div. 522. 

Bowes v. National City Bank of 
New York, 6 N.Y.S.2d 803, 169 Misc. 
78. 

S.C.—TJ. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 
56, 66 A.L.R. 1264. 

37. N.Y.—Whitley v. Speed, 156 N. 
Y.S. 973, 171 App.Div. 102. 

38. N.Y.—Kornbluth v. Isaacs, 133 
N.Y.S. 737, 149 App.Div. 108. 

Rosenbaum v. Rice, 73 N.Y.S. 714, 
36 Misc. 410. 

39. N.Y.—Bowes v. National City 
Bank of New York, 6 N.Y.S.2d 803, 
169 Misc. 78. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 56, 
66 A.L.R. 1264. 

18 C.J. p 1096 note 48. 

40. S.C.—U. S. Tire Co. v. Keystone 
Tire Sales Co., supra. 

18 C.J. p 1097 note 49. 

41. N.Y.—Meade v. Southern Tier 
Masonic Relief Assoc., 104 N.Y.S. 
523, 119 App.Div. 761. 

42. N.Y.—Tanenbaum v. Lindheim, 
66 N.Y.S. 375, 54 App.Div. 188. 


43. N.Y.—Tanenbaum v. Lindheim, 
supra. 

44. N.Y.—Goodyear’s India Rubber 
Glove Mfg. Co. v. Gorham, 31 N. 
Y.S. 965, 83 Hun 342. 

S.C.—U. S. Tire Co. v. Keystone Tire 
Sales Co., 150 S.E. 347, 153 S.C. 
56, 66 A.L.R. 1264. 

45. N.Y.—Blatchford v. Paine, 48 
N.Y.S. 783, 24 App.Div. 140. 

46. N.Y.—Treadwell v. Greene, 84 N. 
Y.S. 557, 87 App.Div. 425. 

Doyle v. Kimball, 52 N.Y.S. 195, 
23 Misc. 431. 

Sunley v. Badler, 33 N.Y.S.2d 642. 
Affidavit in support of motion to va¬ 
cate notice to examine see infra 
§ 49. 

47. N.Y.—Silverman v. Ware, 178 N. 
Y.S. 520, 189 App.Div. 216. 

Sumner v. Mathews, 108 N.Y.S. 
2d 207, 200 Misc. 826. 

Radin v. Kornreich, 41 N.Y.S.2d 
640—Sunley v. Badler, 33 N.Y.S.2d 
642. 

18 C.J. p 1097 note 56. 

48. N.Y.—Hanson v. Marcus, 40 N. 
Y.S. 951, 8 App.Div. 318. 

Cross v. National P. Ins. Co., 2 
Silv.Sup. 443, 6 N.Y.S. 84, 17 N.Y. 
Civ.Proc. 199. 

49. Ala.—Young v. McLemore, 3 
Ala. 295. 

N.Y.—Corbett v. De Comeau, 4 Abb. 
N.Cas. 252, 54 How.Pr. 506, reversed 
on other grounds 44 N.Y.Super. 306. 
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Any person 

It is unnecessary that an applica¬ 
tion for examination of adverse par¬ 
ties before trial be made by litigant, 
but any person familiar with facts 
may make necessary affidavit. 

N.Y.—Radin v. Kornreich, 41 N.Y.S. 
2d 640. 

50. N.Y.—Simmons v. Hazard, 11 N. 
Y.S. 511, 58 Hun 119. 

18 C.J. p 1097 note 59. 

Sufficient justification 
Fact that plaintiff was in armed 
forces was sufficient justification for 
his attorney making affidavit for ex¬ 
amination of defendants before trial. 
N.Y.—Radin v. Kornreich, 41 N.Y.S. 
2d 640. 

51. N.Y.—Orne v. Greene, 77 N.Y.S. 
475, 74 App.Div. 404. 

18 C.J. p 1097 note 60. 

Technical defect 

A motion for an order directing de¬ 
fendant to appear for examination 
before trial would not be dismissed 
on technical ground that affidavit in 
support thereof was made by plain¬ 
tiff’s attorney, who did not state that 
he was familiar with facts of action, 
where pleadings and moving papers 
disclosed materiality and necessity of 
examination. 

N.Y.—Broome v. Perlman, 36 N.Y.S. 
2d 729, 178 Misc. 873. 

52. N.Y.—Silverman v. Ware, 178 N. 
Y.S. 520, 189 App.Div. 216. 
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by the attorney's managing clerk, 63 or by an asso¬ 
ciate of the attorney. 53 * 6 

§ 46. -Hearing and Determination 

Generally, a hearing is required on an application for 
examination before trial, and on such hearing, the court 
will not pass on the merits of the case but will grant the 
application, in whole or in part, where the record war¬ 
rants such action, or will deny the application where the 
right to examination is not authorized or established. 
The burden of producing evidence showing the necessity 
for an examination is on the applicant, but where a 
prima facie case is made the adverse party has the bur¬ 
den of showing that the information sought is not ma¬ 
terial and necessary. 

Where application is made for an order for an 
examination before trial, the persons sought to be 
examined are entitled to an opportunity to be 
heard. 53 * 50 Generally, the court should determine 
the motion on issues joined by the pleadings and 
not on a predetermination of the merits. 53 * 55 So the 
hearing on an application for examination before 
trial is not a suitable occasion to pass on the suf¬ 
ficiency of a pleading unless its inadequacy is evi¬ 
dent on its face and free from doubt; 54 and the 
court is not required to pass on the merits of a 
defense. 56 Furthermore, whether the testimony 
sought to be elicited on the examination would be 
privileged need not be considered. 56 

According to some authority, however, where 
plaintiff moves for examination before trial, there 
should be prima facie proof of the material allega- 
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tions of a legal cause of action, 57 and if defendant 
claims that the complaint does not state a cause of 
action, as ground for denial of a motion for ex¬ 
amination of defendant before trial, the court has 
the duty to inquire into the sufficiency of the com¬ 
plaint, at least to the extent of determining whether 
it is obviously deficient. 57 * 5 So, the court is justified 
in denying an examination in support of the allega¬ 
tions of the complaint if the pleading is manifest¬ 
ly and obviously inadequate. 57 * 10 On an applica¬ 
tion for examination before trial involving wheth¬ 
er the court has jurisdiction of the proceeding, the 
petitioner’s statements must be accepted as true, and 
inferences that may fairly be drawn therefrom 
which are most favorable to petitioner will be con¬ 
sidered. 57 * 15 

The determination of defendant’s motion for the 
examination of parties to the action before trial is 
properly postponed until after consideration and de¬ 
cision of plaintiffs motion for summary judgment, 
as there should be no examination before trial un¬ 
til the issues are settled. 57 * 20 Where pre-trial ex¬ 
amination of an infant party is sought, the court 
may order a preliminary examination to determine 
whether the infant has sufficient mental capacity to 
comprehend the obligations of an oath, and, if it 
is determined that the infant has sufficient capacity, 
the court may then determine the items on which 
pretrial examination may be held. 57 * 25 Likewise, a 


Simmons v. Hazard, 20 N.Y.S. 
608, 65 Hun 612, 23 N.Y.Civ.Proc. 
15. 

Requirement held complied with 
N.Y.—Harbater v. Congregation Beth 
Israel of Port Washington, Inc., 119 
N.Y.S.2d 700, 204 Misc. 83. 

63. N.Y.—Silverman v. Ware, 178 
N.Y.S. 520, 189 App.Div. 216. 

63.S N.Y.—Sunley v. Badler, 33 N.Y. 
S.2d 642. 

63.50 N.Y.—In re Van Bibber’s Will, 
96 N.Y.S.2d 235. 

Pa.—Shaw v. Courtney, Com.Pl., 37 
Erie Co. 177. 

Reargument 

An affidavit containing new matter 
in support of defendants* motion to 
reargue plaintiffs’ motion for exam¬ 
ination before trial must be disre¬ 
garded. 

N.Y.—Sardo v. Donnellan, 43 N.Y.S. 
2d 76, 180 Misc. 611. 

63.55 N.Y.—Chenango County Nat. 
Bank & Trust Co. of Norwich v. 
Lyon, 74 N.Y.S.2d 382, 190 Misc. 
358. 

Merits of action, to quiet title could 
not be determined on plaintiff’s mo¬ 
tion to examine defendant before tri¬ 
al as an adverse party. 


N.Y.-—3021 Corp. v. Napoli, 49 N.Y.S. 
2d 399. 

Interest In remainder 

Where fiduciary seeking a judicial 
settlement of its account as trustee 
under trust agreement, made as a de¬ 
fendant, one who claimed that he had 
an interest in remainder, it could not 
be assumed on motion of such de¬ 
fendant to examine plaintiff before 
trial, that such defendant had no in¬ 
terest in remainder. 

N.Y.—Chenango County Nat. Bank & 
Trust Co. of Norwich v. Lyon, 74 
N.Y.S,2d 382, 190 Misc. 358. 

54. N.Y.—Murray v. Physical Cul¬ 
ture Hotel, 16 N.Y.S.2d 978, 258 
App.Div. 334, affirmed 17 N.Y.S.2d 
862, 258 App.Div. 334. 

National Newark & Essex Bank¬ 
ing Co. v. Klatt, 81 N.Y.S.2d 740 
—Morris Brechcr, Inc., v. Jackson 
Blackwell Realty Co., 80 N.Y.S.2d 
613—Moffat v. Phoenix Brewery 
Corporation, 288 N.Y.S. 281, 247 
App.Div. 552. 

Bowes v. National City Bank of 
New York, 6 N.Y.S.2d 803, 169 Misc. 
78. 

Cole v. Forman, 79 N.Y.S.2d 211— 
3021 Corp. v. Napoli, 49 N.Y.S.2d 
399. 


Proper remedy 

If defendants seriously question 
the sufficiency of the pleading, it is 
open to them to make a motion to 
dismiss the complaint on the ground 
that it fails to state facts sufficient 
to constitute a cause of action. 

N.Y.—Mofl'at v. Phoenix Brewery Cor¬ 
poration, 288 N.Y.S. 281, 247 App. 
Div. 652. 

55. N.Y.—Orecn v. SeUsnick, 221 N. 
Y.S. 63, 220 App.Div. 12. 

56. N.Y.—In re Heughes* Estate, 
260 N.Y.S. 615, 144 Misc. 922. 

57. S.C.—U. S. Tiro Co. v. Keystone 
Tire Sales Co., 150 S.E. 347, 153 & 
C. 56, 66 A.L.R, 1264. 

57.5 N.Y.—Honor Brand Milling Co. 
v. Robinson, 78 N.Y.S,2d 644, 192 
Misc. 165. 

67.10 N.Y.—Tngber v. Weinbrot, 100 
N.Y.S.2d 662, 198 Misc. 824. 

57.15 N.Y.—In r© Melia’a Estate, 94 
N.Y.S.2d C. 

57.20 N.Y.—Spaulding v. Hotchkiss, 
62 N.Y.S.2d 151. 

57.25 N.Y.—Bennett v. Ros, 120 N. 
Y.S.2d 283. 
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preliminary examination of an incompetent person 
by the court is in the nature of a condition precedent 
to granting or denying of an order to examine the 
incompetent as to facts allegedly within his knowl¬ 
edge, and the incompetent’s mental stability should 
not be determined on affidavits. 57 * 30 

A motion or application for the examination of a 
party before trial may or should be granted, in 
whole or in part, where the record warrants such 
action, 57 - 35 and, ordinarily, the examination of a 
party before trial should not be denied on the ground 
of irregularity. 57 * 40 On the other hand, the motion 
for examination will be dismissed where the right 
to it is not authorized or established, 57 - 45 even 
though the motion is not opposed; 57 - 50 and the 
relative weights of the necessity for the examina¬ 
tion and the expense and inconvenience of attend¬ 
ing the examination, disclosed by the record, may 
require denial of the application for examination 
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before trial. 57 - 55 So, an application for such exam¬ 
ination will be denied where the moving papers are 
indefinite as to the facts desired to be estab¬ 
lished, 57 * 60 where it is not shown that the matters 
as to which examination is sought are material and 
necessary to the prosecution or defense of the ac¬ 
tion, 57 * 65 or where the proposed examination con¬ 
cerns allegations in the complaint which have been 
admitted in the pleadings. 57 * 70 Also, an applica¬ 
tion for an examination before trial will be denied 
as to matters sought in connection with issues as to 
which applicant has no right to bring a proceed¬ 
ing, 53 and as to matters relating to the existence of 
a right which is admitted, the controversy being 
merely as to the amount of recovery. 59 

The denial of examination before trial on the 
ground of irregularity is justified only if made with¬ 
out prejudice. 59 - 5 Accordingly, where a motion for 
an examination before trial is denied for the failure 


57.30 N.Y.—Fritsch v. Central Trust 
Co. f 30 N.Y.S.2d 934, 262 App.Div. 
651. 

57.35 N.H.—Veino v. Veino, 78 A.2d 
522, 96 N.H. 439. 

N.Y.—Di Nottia v. City of Rochester, 
109 N.Y.S.2d 769, 279 App.Div. 847 
—Bader v. Meisnere, 95 N.Y.S.2d 
73, 276 App.Div. 975. 

Industrial Bank of Commerce v. 
Rubin, 139 N.Y.S.2d 706, 207 Misc. 
567. 

Application of Savada, 95 N.Y.S. 
2d 650—World Wide Travel Agen¬ 
cy v. Bryant Park Bldg., 87 N.Y.S. 
2d 80, affirmed 86 N.Y.S.2d 470, 274 
App.Div. 1076—Heisler v. Heisler, 
85 N.Y.S.2d 342—Whelkin Coat Co., 
Inc. v. Sun-Ray Coat Co., 84 N.Y. 
S.2d 324—Cole v. Forman, 79 N. 
Y.S.2d 211—Goodard v. Holland 
Transp. Co., 74 N.Y.S.2d 86—Weil 
v. B. & L. Van Service, 73 N.Y.S.2d 
773—Hackett v. Surface Transp. 
System, 72 N.Y.S.2d 695—Sackren 
v. Smimow, 63 N.Y.S.2d 224—Bar¬ 
ry v. Kingdon, 56 N.Y.S.2d 167, af¬ 
firmed 56 N.Y.S.2d 208, 269 App.Div. 
788—Pisane v. Frederick Doeser & 
Co., 37 N.Y.S.2d 850, modified on 
other grounds 37 N.Y.S.2d 744, 265 
App.Div. 827. 

N.C.—Cates by Borland v. Griffith 
Finance Co., 93 S.E.2d 145, 244 N. 
a 277. 

Good faith 

Court must assume that right ac¬ 
corded by court rule with respect to 
taking of deposition of a party be¬ 
fore trial is invoked in good faith 
and cannot anticipate an abuse or 
hold that possibility of abuse war¬ 
rants inhibition of right. 

Mich.—Hallett v. Michigan Consol. 
Gas Co., 299 N.W. 723, 298 Mich. 
582. 


Absence of objection 

(1) Where plaintiff interposed no 
objection to a motion for an order 
permitting examination of him before 
trial, defendant was entitled to or¬ 
der. 

N.Y.—Steuart v. Jacobs, 107 N.Y.S. 

2d 535. 

(2) Where defendant's affidavit re¬ 
questing pre-trial discovery at office 
of defendant’s attorney failed to set 
out allegations of materiality or ne¬ 
cessity of examination and defend¬ 
ant did not have affirmative of mat¬ 
ters involved and in addition moving 
papers failed to disclose any matter 
from which court could reach deter¬ 
mination as to whether discretion 
should be exercised to allow discov¬ 
ery, discovery would be denied but 
in view of fact plaintiff offered to 
submit to requested examination at 
her home discovery would be granted 
on that condition. 

N.Y.—Mandia v. Barry Oil Co., 147 

N.Y.S.2d 43. 

57.40 N.Y.—Mellon v. Beebe, 51 N.Y. 

S.2d 142. 

57.45 N.Y.—Cohen v. Cabo, 61 N.Y. 

S.2d 145. 

Reference 

A plaintiff’s motion for order re¬ 
quiring defendant to submit to ex¬ 
amination before trial was denied, 
where plaintiff's motion for order of 
reference was granted and liberality 
of practice before masters would en¬ 
able plaintiff to obtain during course 
of reference any information which 
he might properly require to be fur¬ 
nished to him to enable him to pre¬ 
sent his case. 

S.C.—Coleman v. Coleman, 37 S.E.2d 

305, 208 S.C. 103. 

Existence of contracts 

In action growing out of a joint 
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venture wherein defendant made ap¬ 
plication for disclosure in aid of fu¬ 
ture discovery for purpose of having 
plaintiff state by affidavit whether 
certain contracts were or had been 
in his possession or control, defend¬ 
ant was not entitled to an order on 
his application when plaintiff in his 
answering affidavit stated contracts 
referred to never existed. 

N.Y.—Dubourcq v. Brouwer, 131 N.Y. 
S.2d 106. 

57.50 N.Y.—Osborne v. Nassau Hos¬ 
pital Ass’n, 61 N.Y.S.2d 623. 

57.55 N.Y.—Winston v. Bendix Home 
Appliances, 121 N.Y.S.2d 594, 2T81 
App.Div. 1047. 

57.60 N.Y,—Rosen v. Tanowitz, 69 
N.Y.S.2d 376, 272 App.Div. 775. 

57.65 N.Y.—Willig v. Sally Mason, 
Inc., 73 N.Y.S.2d 725, 272 App.Div. 
1029. 

Shemitz v. Junior Center, 74 N. 
Y.S.2d 34. 

Sufficient information 

Where moving papers on motion to 
examine defendant’s officers and 
agents and for production of defend¬ 
ant’s books and records show plain¬ 
tiff has sufficient information to draft 
his complaint, examination is denied. 
N.Y.—Larrabee v. First Trust & De¬ 
posit Co., 52 N.Y.S.2d 832. 

57.70 N.Y.—Del Monte v. Macy, 73 
N.Y.S.2d 53. 

58. N.Y.—In re Bond & Mortgage 
Guarantee Co. (Nos. 10-16 Division 
Street), 15 N.Y.S.2d 609, 172 Misc. 
637. 

59. N.Y.—In re Bond & Mortgage 
Guarantee Co. (Nos. 10-16 Division 
Street), supra. 

59.5 N.Y.—Mellon v. Beebe, 51 N.Y. 
S.2d 142. 
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to specify matters as to which examination is 
sought, the denial of the application should be with¬ 
out prejudice to a renewal thereof; 60 and the de¬ 
nial of a motion to examine a corporation as an ad¬ 
verse party through a former agent who no longer 
serves in such capacity should be without prejudice 
to an application to examine such former agent as 
a witness on a showing rendering it proper to per¬ 
mit such examination. 60 - 5 The denial of an ap¬ 
plication for examination of a party before trial be¬ 
cause of the insufficiency of the affidavit does not 
prevent the party seeking the examination from 
moving in apt time for an examination of the other 
,party based on a proper affidavit setting out the facts 
showing that he is entitled to such relief. 60 - 10 

Where the moving affidavit contains facts not re¬ 
cited in the original affidavit, the application can¬ 
not be considered as one for reargument of motion 
for examination before trial, but may be treated 
as a motion for leave to renew on additional facts. 61 
On an application for an examination before trial 
in which one of several items is improperly drawn, 
the court may deny it in toto with costs rather than 
merely rewrite the improperly drawn item. 62 It is 
within the discretion of the court to grant an ap¬ 
plication for the examination of a nonresident de¬ 
fendant in an action commenced when defendant 
was a resident of the state without imposing a con¬ 
dition that plaintiff pay the expenses of defendant's 
journey to the state. 6 ? 

Preclusion. Where defendant in an affidavit in 
opposition to plaintiff's motion for examination be¬ 
fore trial requested that plaintiff be precluded be¬ 
cause of his failure to serve a bill of particulars 


pursuant to demand therefor, and that plaintiff be 
required to furnish the bill of particulars before ex¬ 
amining defendant, but defendant made no cross 
motion, the request will be denied, since an applica¬ 
tion for an order of preclusion must be made by 
motion on notice. 63 - 5 

Burden of proof. The person seeking the exam¬ 
ination has the burden of producing some evidence 
showing the necessity for such examination. 64 On 
a motion for an examination before trial an affidavit 
by the attorney of the party sought to be examined, 
made on information and belief and stating the 
sources thereof, which states facts under which the 
moving party is not entitled to the examination, im¬ 
poses on such movant the burden of showing the ex¬ 
istence of facts entitling him to the examination. 65 
On claimant’s motion for order of court of claims 
permitting examination of state on subjects appar¬ 
ently material and necessary in claimant's prosecu¬ 
tion of his claim against the state, the burden of 
proving that the information sought is not material 
and necessary is on the state. 66 

§ 47. The Order or Notice for Examination 

The order of court, or party’s notice, for examination 
ordinarily should comply with statutory requirements; 
it should specify the matters concerning which the exam¬ 
ination is to be had, and It should designate by name 
the persons to be examined and, If the person is a corpo¬ 
ration, by what officer or agent it Is to be examined. 

Generally, an order for examination of a party or 
witness must comply with statutory require¬ 
ments. 66 - 50 Ordinarily, the order of court for the 
examination should specify directly and not by ref¬ 
erence the items of examination or matters concern¬ 
ing which the examination is to be had, 67 but in 


60. N.Y.—Meth v. Schloss, 9 N.Y.S. 
. 2d 447, 256 App.Div. 202. 

*60.5 N.Y.—Gallagher* v. Akoff Keal- 
ty Corp., 95 N.Y.S.2d 796, 197 Misc. 
460. 

60.10 N.C.—Washington v. Safe Bus, 
15 S.E.2d 372, 219 N.C. 856. 

61. N.Y.—Klar v. City of New York, 
300 N.Y.S. 1182, 165 Misc. 875. 

Season fox rule 

A motion for reargument is always 
based on the original papers. 

N.Y.—Klar v. City of New York, su¬ 
pra. 

62. N.Y.—Balsam v. Finkelstein, 299 
N.Y.S. 649, 164 Misc. 873. 

63. N.Y.—Faust v. Baeyertz, 274 N. 
Y.S. 558, 153 Misc. 545. 

63.5 N.Y.—Levine v. Pepsi Cola Met¬ 
ropolitan Bottling Co., 109 N.Y.S.2d 
213, modified on other grounds 110 
N.Y.S.2d 98, 279 App.Div. 869. 

• 84. N.Y.—Drake v. Herrman, 185 N. 
E. 685, 261 N.Y. 414. 


Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251— 
Tremblay v. Lyon, 29 N.Y.S.2d 336, 
176 Misc. 906. 

Pa.—Corpus Juris Secundum cited in 

Lomish v, Morris Nimelstein 
Sportswear Co., 80 A.2d 805, 807, 
367 Pa. 393. 

Lippincott v. Graham, Com.PI., 
3 Bucks Co. 16. 

65. N.Y.—Glasser v. Borglund, 200 
N.Y.S. 614, 248 App.Div. 898. 

66. N.Y.—Dunbar & Sullivan Dredg¬ 
ing Co. v. State, 21 N.Y.S.2d 937, 
174 Misc. 743. 

Meaning of term 

The term “necessary” means 
“needful” and not “indispensable” or 
“absolutely necessary.” 

N.Y.—Dunbar & Sullivan Dredging 
Co. v. State, supra. 

66,50 S.C.—Peagler v. Atlantic Coast 
Line R. Co., 101 S.E.2d 821. 

67. N.Y.—Thurswel v. Goodyear Tire I 
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& Rubber Co., (!7 N.Y.S.2(1 22S, 271 
App.Div. 919—Central Trust Co. of 
New York v. Weidenfeld, 170 N.Y. 
S. 767, 183 App.Div. 375—Bamberg¬ 
er v. Cooke, 169 N.Y.S. 227, 181 
App.Div. 805. 

Becker v. Niagara Textile Co., 
26 N.Y.S.2d 62, 175 Misc. 963. 

Smith-Eisemnnn Corporation of 
America v. Elsenbach, 188 N.Y.S. 
479. 

Purposes of provision of order 
specifying items of examinations are 
to provide one examined with ade¬ 
quate notice of subjects of inquiry 
and to reduce dispute and conflict 
with respect to permissible scope of 
examination. 

N.Y.—Union Circulation Co. v. Hardel 
Publishers Service, Inc., 162 N.Y. 
S.2d 836, 4 A.D.2d 35. 

Condition 

(1) In action to restrain continuing 
nuisance, examination of defendants 
before trial was permitted on condi- 
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some circumstances, the court in its order need not 
define specifically the issues on which the party is 
to be examined. 68 The propriety of the order is 
confessed by the appearance of the party from time 
to time before the referee in pursuance thereof. 69 
Separate forms of relief by way of examination 
before trial and a discovery and inspection may 
properly be combined in one order, 69 - 5 but it is ir¬ 
regular to include in a single order a provision for 


the examination of a party to the action before trial 
and one for the examination of a person not a par¬ 
ty.™ - 

Where the examination before trial is obtained 
under a notice of examination prepared by a party, 
without any court order therefor, the notice should 
state the matters on which examination is sought 
with definiteness and certainty, 71 the requirement 


tion that formulae, manufacturing- 
processes, patents, licenses or roy¬ 
alty agreements would not be inquir¬ 
ed into or disclosed. 

N.Y.—Daniels v. Hema Drug Co., 76 

N.Y.S.2d 620, 273 App.Div. 864. 

(2) In action on contract contain¬ 
ing clause concerning secrecy of cer¬ 
tain matters in so far as defendants 
were concerned, an examination of 
defendant before trial could not be 
conditioned on defendants’ receiving 
permission from the British govern¬ 
ment to submit to examination, but 
examination would be limited so as 
to protect governmental war-time 
needs. 

N.Y.—Corneliussen & Stakgold v. 

General Elec. Co., 46 N.Y.S.2d 227, 

181 Misc. 716. 

(3) Defendant’s application to ex¬ 
amine plaintiff as to matters relat¬ 
ing to allegations of affirmative de¬ 
fense that plaintiff was not real party 
in interest was granted on condition 
that books and papers be used only 
for purpose of refreshing recollec¬ 
tion as witnesses being examined. 
N.Y.—Brosseau & Co. v. Schulsinger, 

49 N.Y.S.2d 205. 

(4) In action for declaratory judg¬ 
ment to determine whether liability 
policy, which provided that it did not 
cover injuries to or death of volun¬ 
teer fireman while engaged in duties 
as such fireman covered accident, in¬ 
volving question whether driver of 
automobile involved in accident was 
a volunteer fireman, court granted 
plaintiff’s motion for examination be¬ 
fore trial of defendants on condition 
that defendants be granted right of 
jury trial, if demanded, of issue 
whether individual defendants were 
performing duties of a volunteer fire¬ 
man at time of accident. 

N.Y.—Fidelity & Cas. Co. of New 

York v. Groth, 47 N.Y.S.2d 68, af¬ 
firmed 71 N.E.2d 470, 296 N.Y. 788. 

Ambiguity 

(1) If an order for discovery is 
ambiguous, it should be clarified at 
time court gives offending party not 
complying with order for discovery 
an opportunity to comply with order, 
so that offending party will have al¬ 
ternative, either of complying 
promptly or of refusing and suffering 
consequences. 

N.J.—Lang v. Morgan’s Home Equip¬ 


ment Corp., 78 A.2d 705, 6 N.J. 
333. 

(2) Portion of order providing for 
examination of party before trial and 
which stated that examination was 
limited to issues raised by pleading 
would be stricken since it was am¬ 
biguous and might lead some to be¬ 
lieve that contrary to statute items 
of examination were to be disregard¬ 
ed and pleadings alone to define scope 
of examination. 

N.Y.—Union Circulation Co. v. Hardel 
Publishers Service, Inc., 162 N.Y.S. 
2d 836, 4 A.D.2d 35. 

Order held too broad. 

An order granting plaintiff’s mo¬ 
tion for an examination of defend¬ 
ant as an adverse party before trial 
was improper where it was too broad 
in scope and was not limited as to 
period of time concerning which 
plaintiff was authorized to inquire of 
defendants’ officers, agents, and em¬ 
ployees. 

N.Y.—Firsching v. Central N. Y. Pow¬ 
er Corp., 89 N.Y.S.2d 754, 275 App. 
Div. 899. 

Unnecessary Involvements 

In order allowing examinations be¬ 
fore trial those unnecessary involve¬ 
ments which can be foreseen will 
present themselves at trial, should 
be avoided to end that resulting dep¬ 
ositions should be a simple, clear, and 
effective source of proof to be offered 
at trial and not just a sounding board 
for objections and discussion. 

N.Y.—Deutsch v. Adams, 95 N.Y.S.2d 
622, 197 Misc. 505. 

Former rule 

(1) Prior to the enactment of the 
civil practice act it was held in New 
York that the court should specify 
the subjects concerning which the 
examination was to be had when the 
testimony was to be taken before a 
referee. 

N.Y.—Palmer v. Dunkirk Printing 
Co., 166 N.Y.S. 881. 

(2) However, where the testimony 
was taken before a judge, and not a 
referee, the scope of the examination 
was not to be limited. 

N.Y.—Fatman v. Fatman, 18 N.Y.S. 
847, 22 N.Y.Civ.Proc. 149, appeal 
dismissed 31 N.E. 625, 133 N.Y. 
674. 

68. N.Y.—Battaglia v. New York 
City Transit Authority, 157 N.Y.S. 
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2d 797, 2 A.D.23 985—Eagle-Pieher 
Lead Co. v. Mansfield Paint Co., 196 
N.Y.S. 447, 203 App.Div. 9. 

Statute inapplicable 
Statute which requires that issues 
on which a witness is to be exam¬ 
ined shall be stated, applies onjjr to 
those cases in which it is sought to 
take testimony on notice without an 
order of court. 

N.Y.—Eagle-Picher Lead Co. v. Mans¬ 
field Paint Co., supra. 

In will contest 

A will contestant applying for ex¬ 
amination before trial into transac¬ 
tions and conversations between 
persons charged with undue influ¬ 
ence and testator both prior and sub¬ 
sequent to execution of will should 
not be required to enumerate in detail 
matters sought to be inquired into, 
and demand and order for examina¬ 
tion should fix period of years before 
and after date of will sought to be 
covered by examination, and, in case 
of dispute on that point, surrogate 
determines what is a reasonable peri¬ 
od. 

N.Y.—In re Frank's Estate, 1 N.Y.S. 
2d 482, 165 Misc. 411. 

69. N.Y.—Langerman v. McAdam, 
26 N.Y.S. 755, 6 Misc. 374. 

69.5 N.Y.—Kulheim v. Bayza, 45 N. 
Y.S.2d 869. 

70. N.Y.—Chartered Bank v. North 
River Ins. Co., 121 N.Y.S. 399, 136 
App.Div. 646. 

Lasher v. Hart, 170 N.Y.S. 931. 

71. N.Y.—Winchell v. American 
Broadcasting-Paramount Theatres, 
Inc., 151 N.Y.S.2d 298, affirmed 160 
N.Y.S.2d 616, 3 A.D.2d 701. 

Notice held sufficient 

(1) In general. 

N.Y.—Prescott v. Collins, 46 N.Y.S. 
2d 749, 267 App.Div. 847. 

In re Zaiss' Will, 264 N.Y.S. 347, 
147 Misc. 616—Klapp v. Merwin, 
203 N.Y.S. 694, 122 Misc. 708, af¬ 
firmed 204 N.Y.S. 921, 209 App.Div. 
841. 

(2) Where plaintiffs’ notice to ex¬ 
amine defendants before trial speci¬ 
fied that plaintiffs intended to exam¬ 
ine defendants not only as adverse 
parties before trial but also as wit¬ 
nesses against each other and that 
right of cross-examination would be 
extended 1 td each defendant, notice 
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being that it should state specifically and in detail 
the facts on which the person is to be examined, 72 
which should be facts he must prove in order to sus¬ 
tain his cause of action or defense. 73 The notice to 
examine should not incorporate conclusions of facts 
and law. 73 * 5 The practice of incorporating the al¬ 
legations of the complaint into a notice of examina¬ 
tion is not approved, particularly where such alle¬ 
gations consist in part of conclusions of law and 
fact. 74 

A formal averment of materiality and necessity is 
not essential to support the notice, if those elements 


ZY (J.J.S. 

appear presumptively on the face of the pleadings. 75 
Improper venue designated in a notice to a party to 
appear for examination by the adverse party does 
not divest the court of jurisdiction in view of a 
practice rule authorizing the court to order that tes¬ 
timony be taken at a time or place other than that 
specified in the notice. 75 * 5 Where a party proceeds 
by way of notice to examine, without applying for 
an order, no affidavits are required. 75 * 10 

Name of party examined . It is required to state 
the names of those whose examination is desired, 76 
and a blanket notice to examine all of the officers, 


was sufficiently clear that examina¬ 
tion was sought in a twofold ca¬ 
pacity to preclude a plea of surprise. 
N.Y.—Parello v. Remuzzi, 80 N.Y.S. 2d 
$ 00 . 

Notice held insufficient 

(1) In general. 

N.Y.—Leichtentritt v. Leichtentritt, 
164 N.Y.S.2d 327, 6 Misc.2d 598. 

(2) In plaintiff’s notice of exam¬ 
ination before trial, item calling for 
information on "any and all other 
and further matters that may be 
pertinent, material and necessary up¬ 
on the matters in issue" should be 
stricken as too general, vague, and 
confusing. 

N.Y.—Fortgang v. Alpert, 10 N.Y.S. 
2d 291, 256 AppJDiv. 949. 

(3) Where notice of examination 
before trial asked for examination on 
"all the underlying facts and cir¬ 
cumstances leading up to, pertaining 
and preliminary to" various items in 
complaint, it would have led to in¬ 
quiries on matters outside issues, and 
was improper. 

N.Y.—Milbeck Apartments v. Corby 
Associates, 135 N.Y.S.2d 792, 285 
App.Div. 83. 

Blanket notice 

(1) In action which was based on 
fraud, on negligence which was not 
founded on personal injury or death, 
and on conspiracy, blanket notice to 
examine adversary before trial "with 
respect to the material allegations of 
fact put in issue by the pleadings" 
was inadequate. 

N.Y.—Bohlinger v. Rosenbaum, 162 
N.Y.S.2d 695, 6 Misc.2d 235. 

<2) In action for services rendered, 
notice to examine defendant before 
trial stating that defendant was to be 
examined on any and all other facts 
pertaining to issues of case was im¬ 
proper. 

N.Y.—Schulsinger v. Cowles, 163 N. 
Y.S.2d 491, 7 Misc.2d 411. 

<3) It has been said, however, that 
"the liberality now achieved has ren¬ 
dered obsolete the rule laid down in 
Bamberger v. Cooke, 169 N.Y.S. 227, 
181 App.Div. 805, and • . . gen¬ 


erally speaking and except in some 
rare instances, such, for example, as 
matrimonial actions, it is no longer 
necessary to frame ‘subjects’ of ex¬ 
amination beyond saying that the ex¬ 
amination will be with respect to the 
material allegations of fact put in 
issue by the pleadings." 

N.Y.—Industrial Bank of Commerce 
v. Rubin, 139 N.Y.S.2d 706, 207 
Misc. 567, disapproved in Union 
Circulation Co. v. Hardel Publish¬ 
ers Service, Inc., 162 N.Y.S.2d 836, 
4 A.D.2d 35. 

Reference to attached exhibit 

Reference in notice for examination 
of witnesses before trial of contest¬ 
ed probate proceeding to attached ex¬ 
hibit stating facts is sufficient writ¬ 
ten statement of matters on which 
examination is sought. 

N.Y.—In re Kimmerle’s Will, 225 N. 
Y.S. 779, 130 Misc. 767. 

72. N.Y.—.Abels v. Rubin, 261 N.Y. 

S. 85, 145 Misc. 806—Rubin v. Shel¬ 
don, 224 N.Y.S. 340, 130 Misc. 588. 

Reason for rule 

It is better that notice of exam¬ 
ination specifically set forth subjects 
thereof so that evidence and facts 
sought can be seen to have reasonable 
relationship to matters in issue. 

N.Y.—Straubing v. Hebrew Home and 
Hospital for Chronic Sick, 154 N.Y. 
S.2d 411. 

Statement held insufficient 

(1) A mere general statement that 
the person to be examined is to be 
examined "upon the issues in this 
action" is insufficient as being too 
general. 

N.Y.—-Rubin v. Sheldon, 224 N.Y.S. 
340, 130 Misc. 588. 

(2) A notice merely repeating the 
charges in the complaint, including 
conclusions respecting violations of 
duty, etc., is not sufficient. 

N.Y.—Rogers V. Gould, 201 N.Y.S. 535, 
206 App.Div. 433. 

Special circumstances held to war. 

rant general examination 
N.Y.—Breen v. Doyle, 159 N.Y.S.2d 
654, 4 Misc.2d 836. 
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73. NY.—Rausch v. Monfort, 297 N. 
Y.S. 34, 251 App.Div. 868. 

Material and relevant items 

Plaintiff’s notice of examination of 
corporate defendant before trial 
should have restricted items to such 
as were material and relevant to is¬ 
sues raised. 

N.Y.—Boyd v. Cornell Mach. Co., 90 
N.Y.S.2d 190, 275 App.Div. 929. 

73.5 N.Y.—Milbeck Apartments v. 
Corby Associates, 135 N.Y.S.2d 792, 
285 App.Div. 83. 

Metropolitan Life Ins. Co. v. 
Hugh Grant Drug Co., 140 N.Y.S.2d 
798. 

Pacts not conclusions 
The notice should specify facts 
which plaintiffs must prove in order 
to prove their cause of action, and 
not conclusions which are contained 
in plaintiffs’ complaint. 

N.Y.—Rogers v. Gould, 201 N.Y.S. 636, 
206 App.Div. 433. 

Notice held not improper 
In action for services rendered, 
items in plaintiff’s notice to examine 
defendant before trial with respect to 
defendant’s request that plaintiff per¬ 
form services, plaintiff's rendition of 
services for defendant, defendant’s 
agreement to pay plaintiff, and plain¬ 
tiff’s demand for payment and refus¬ 
al thereof, were not improper as con- 
clusory. 

NY.—Schulsinger v. Cowles, 163 N. 
Y.S.2d 491, 7 Misc.2d 411. 

74. N.Y.—Rausch v. Monfort, 297 
N.Y.S. 34, 251 App.Div. 868. 

75. N.Y,—Klein v. Polhmont, 196 N. 
Y.S. 373, 119 Misc. 322. 

75.5 NY.—Faine v. Imported 
Brands, Inc., 156 N.Y.S.2d 227, 3 
Mise.2d 813. 

Sepo v. Johnson, 157 N.Y.S.2d 
781. 

75.10 N.Y.—Palmiori v. Salslmo 
Realty Co., 115 N.Y.S.2d 88, 202 
Misc. 251. 

76. N.Y.—Bartholomay Co. v. Re¬ 
gan, 205 N.Y.S. 745, 123 Misc. 489. 
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directors, agents, and employees of the adverse par¬ 
ty is insufficient. 77 A notice of examination should 
inform the adverse party whether the moving party 
desires to examine the adverse party or a witness, 78 
and directing examination of defendant by his su¬ 
perintendent, as enforcement of a notice of ex¬ 
amination stating that the superintendent was to be 
examined as an adverse party, is erroneous. 78 - 5 An 
order for the examination of a corporation must in 
terms direct the examination of the corporation 79 
by examination of a specified officer or agent, 80 and 
an order directing the examination of a named per¬ 
son, as an officer or agent of the corporation, in¬ 
stead of the examination of the corporate party by 
such officer or agent, is incorrect in form. 81 

A notice of examination of a defendant corpora¬ 
tion should state whether the moving party seeks to 
examine defendant as a party through its officers 
and representatives or seeks to examine witnesses, 
in which case plaintiff should show special circum¬ 
stances justifying the examination of witnesses as 
such. 81 - 5 In an action against a named person, as a 
specified officer of a joint stock company, an order 
for an examination before trial should be directed 
against the officer, not the association. 82 An or¬ 
der for the examination of a corporation through 
its officers should not require the attendance of 
more than are reasonably necessary in order to 


obtain the desired information. 83 

Description of papers . Books and records re¬ 
quired by an order for examination of defendants 
before trial to be produced by each defendant must 
be specified and described in the order. 83 - 5 

Stay of action . Ordinarily, a proceeding to ex¬ 
amine an adverse party does not operate as a stay 
of other proceedings in the case. 83 * 10 So, the action 
itself will not be stayed until an examination be¬ 
fore trial of plaintiff's assignors in aid of affirma¬ 
tive defenses where plaintiff has no control over his 
assignors, who remain without the state, and coop¬ 
erated in attempting to obtain the presence of his 
assignors for the purpose of examination before 
trial. 84 

Order by court or judge . In New York prior to 
the enactment of the civil practice act it was held 
that under the 1911 amendment to section 768 of 
the Code of Civil Procedure, the earlier rule which 
required that an order for an examination before 
trial must be made by a judge and not by the court 85 
had been modified so that such an order could be 
made by the court except in the first judicial de¬ 
partment. 86 

Exceptions. An order for discovery, under some 
statutes, is not a decree or finding of the court and 
is not therefore subject to exceptions. 86 * 5 


77. N.Y.—Bartholomay Co. v. Re¬ 
gan, supra. 

Names must be specified 

(1) The names of the officers and 
employees whose examination is de¬ 
sired must be specified. 

N.Y.—Bartholomay Co. v. Regan, su¬ 
pra. 

(2) Direction in order granting 
plaintiff’s motion for an examination 
before trial that defendant partners 
shall produce that employee who has 
knowledge of information sought was 
unauthorized. 

N.Y.—Cole v, 1400 Broadway Corp., 
44 N.Y.S.2d 530, 267 App.Div. 93. 

78. N.Y.—Parkin v. Unity Protec¬ 
tive Ins. Ass’n, 219 N.Y.S. 27, 218 
App.Div. 842. 

78.5 N.Y.—Fletcher v. Di Giovanna, 
59 N.Y.S.2d 347, 269 App.Div. 1060. 
Consent by defendant to adjourn¬ 
ment and his failure to move to va¬ 
cate or modify did not change charac¬ 
ter of examination set forth in notice 
as far as validity of order was con¬ 
cerned. 

N.Y.—Fletcher v. Di Giovanna, supra. 

79. N.Y.—Educational Films Corpo¬ 

ration v. Lincoln & Parker Co., 183 
N.Y.S. 113, 192 App.Div. 621— 

Verdi v. Nocenti Co., 164 N.Y.S. 
236, 177 App.Div. 489. 


Rittenberg v. Barrett, 186 N.Y.S. 
927, 114 Misc. 167. 

80. N.Y.—Murrain v. Wilson Line, 
41 N.Y.S.2d 689, 266 App.Div. 179 
—Educational Films Corporation v. 
Lincoln & Parker Co., 183 N.Y.S. 
113, 192 App.Div. 621. 

Rittenberg v. Barrett, 186 N.Y.S. 
927, 114 Misc. 167. 

18 C.J. p 1098 note 77. 

Hospital 

An order directing medical hospital 
to submit to an examination before 
institution of an action for injuries 
received by infant while in hospital 
should direct that hospital be exam¬ 
ined through its proper employee. 
N.Y.—Application of Kabes, 175 N.Y. 
S.2d 83. 

81. N.Y.—Educational Films Corpo¬ 
ration v. Lincoln & Parker Co., 
183 N.Y.S. 113, 192 App.Div. 621. 

18 C.J. p 1098 note 78. 

81.5 N.Y.—Boyd v. Cornell Mach. 
Co., 90 N.Y.S.2d 190, 275 App.Div. 
929. 

82. N.Y.—Rittenberg v. Barrett, 186 
N.Y.S. 927, 114 Misc. 167. 

83. Number required 

An order for examination of de¬ 
fendant corporation before trial by 
examining five of its officers should 
not have required them to appear at 
the same time for examination, and 
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defendant should first be examined 
through one or two of the ofllcers, 
and attendance of the others re¬ 
quired subsequently, if found neces¬ 
sary. 

N.Y.—New York City Car Advertis¬ 
ing Co. v. E. Regensburg & Sons, 
200 N.Y.S. 152, 205 App.Div. 705. 

83.5 N.Y.—Thurswel v. Goodyear 
Tire & Rubber Co., 67 N.Y.S.2d 228, 
271 App.Div. 919—Murrain v. Wil¬ 
son Line, 41 N.Y.S.2d 689, 266 App. 
Div. 179. 

83.10 Pa.—McDermott v. McDer¬ 
mott, 1 PaJDist. & Co.2d 599, 55 
Lack.Jur. 274. 

84. N.Y.—National Bank of North 
Hudson v. Kennedy, 229 N.Y.S. 
323, 223 App.Div. 680. 

85. N.Y.—Heishon v. Knickerbocker 
L. Ins. Co., 77 N.Y. 278. 

18 C.J. p 1092 note 80. 

86. N.Y.—Behl v. Greenbaum, 171 N. 
Y.S. 129, 183 App.Div. 238. 

Treated as a judge’s order 
If necessary to sustain it, an or¬ 
der for examination of party before 
trial, In form of court order, may be 
treated as a judge's order. 

N.Y,—Behl v. Greenbaum, supra. 

86.5 Pa.—Stein v. Arjay Machine 
Co., 88 Pa.Dist. Sc Co. 92. 
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§§ 47-48 DISCOVERY 

Failure to appeal from order . Where a party 
fails to appeal from an order for examination before 
trial and submits to the examination he cannot sub¬ 
sequently question its validity. 87 

§ 48. -Notice or Service; Subpoena 

A court order for an examination before trial, or a 
party's notice of examination issued without a court 
order, must be served on the party whose examination is 
ordered in the manner and within the time required by 
the controlling statutes; and a subpoena may be nec¬ 
essary under some provisions. 

Where a court orders an examination before 
trial, notice must be given or served on the party 
whose examination is ordered, 88 and notice to his 
attorney is not sufficient. 89 In any event notice of 
taking of a deposition is insufficient where served 
on an attorney who no longer represents the party 
intended to be examined. 89 * 5 If the person to be 
examined is a nonresident, personal service within 
the jurisdiction is required. 90 Where the order is 
for the examination of a witness, it must be served 


on the attorney of the opposite party. 91 The fact 
that service is not made on all the adverse parties 
will not prevent the examination of the parties who 
have been served, 92 except where, under the con¬ 
trolling statute, notice of the order for examination 
must be given to all of the adverse parties. 93 

Waiver of notice. The presence of a party at 
the examination will be considered as a waiver of 
notice to appear at a particular day. 94 

Time of service . The notice must be given with¬ 
in the time provided therefor by statute except that, 
for good cause, the court is authorized under some 
statutes to reduce the time. 95 So, where the pro¬ 
cedure followed is a notice of examination pre¬ 
pared by a party rather than an application for an 
order, the notice of examination may and should be 
served within the time prescribed by statute or rule 
of court; 95 * 5 and reasonable written notice of the 
time and place of hearing should be given the 
adverse party. 95 


87. N.Y.—Gotham Silk Hosiery Co. 
v. Reingold, 214 N.Y.S. 414, 126 
Misc. 855. 

88. N.Y.—La Mont Corporation v. 
La Mont, 5 N.Y.S.2d 44, 254 App. 
Div. 831. 

N.D.—Commercial Credit Co. v. 

Braseth, 237 N.W. 699, 61 N.D. 180. 
S.D.—Lane Independent Consol. 
School List. No. 1 of Jerauld Coun¬ 
ty v. Endahl, 224 N.W. 951, 55 
S.D. 73. 

18 C.J. p 1098 note 92. 

Personal service 

Where defendant appeared in per¬ 
son, service of order for his examina¬ 
tion before trial was required to be 
made on him personally, and, where 
such order was served on him by 
mail, it was not proper, so that de¬ 
fendant's failure to appear for such 
examination in response to such or¬ 
der was not ground for striking his 
answer. ' 

N.Y.—Broser Bros. v. Odoerfer, 66 N. 
Y.S.2d 282. 

General rule as to witnesses applica¬ 
ble 

Adverse party can be brought in¬ 
to court as witness before trial only 
by subpoena as in case of other wit¬ 
nesses. 

N.D.—Commercial Credit Co. v. 
Braseth. 237 N.W. 699, 61 N.D. 180. 

Former rule 

(1) In New York prior to the en¬ 
actment of the civil practice act it 
was necessary to serve a copy of 
the order and the affidavit on which 
it was granted on the attorney of 
each party to the action in like man¬ 
ner as a paper in the action, or if a 
party has not appeared in the action 
on the party himself. 


N.Y.—Turk v. H. Koehler & Co., 128 
N.Y.S. 809, 144 App.Div. 53. 

18 C.J. p 1099 note 94. 

(2) An order requiring that it be 
served on the witness alone was not 
a sufficient compliance with the stat¬ 
ute. 

N.Y.—Heilman v. Gunther, 163 N.Y. 
S. 245, 176 App.Div. 527. 

(3) Service on both the party and 
his attorney did not have to be made 
on the same day, but service on the 
attorney could be made within a 
reasonable time before the examina¬ 
tion. 

N.Y.—Tur v. Arrue, 141 N.Y.S. 586, 
156 App.Div. 547. 

89. N.Y.—Western Ivory Button Co. 
v. Silverberg: Import Co., 170 N.Y. 
S. 56. 

N.D.—Commercial Credit Co. v. Bra- 
seth', 237 N.W. 699, 61 N.D. 180. 
S.C.—Claiborne v. Frazier, 4 S.C.L. 
47. 

89.5 Ariz.—Schatt v. O. S. Stapley 
Co., 323 P.2d D53. 

90. N.Y.—Swelli v. New River Coal 
Co., 171 N.Y.S. 429, 184 App.Div. 
62. 

Stevens v. Silverman, 283 N.Y.S. 
744, 157 Misc. 381—Gilroy v. Inter¬ 
borough-Metropolitan Co., 106 N.Y. 
S. 171, 55 Misc. 32, affirmed 105 N. 
Y.S. 1117, 120 App.Div. 883. 

Wis.—State ex rel. McKee v. Breiden- 
bach, 17 N.W.2d 554, 246, Wis. 513. 

91- N.Y.—Cowen v. Ferguson, 7 N. 
Y.St. 403. 

92. Ohio.—Ex parte Bevan, 184 N. 
E. 393, 126 Ohio St. 12G, affirmed 
and appeal dismissed Bevan v. 
Krieger, 53 S.Ct. 661, 289 U.S. 549, 
77 L.Ed. 1316. 


Former rule 

In New York prior to the enact¬ 
ment of the civil practice act service 
of the order by mall on a nonresi¬ 
dent party who had not appeared was 
sufficient compliance with the re¬ 
quirement that service be made on all 
parties. 

N.Y.—Ely v. Perkins, 112 N.Y.S. 122, 
127 App.Div. 823, 

93. Ind.—Working v. Gam, 47 N. 
E. 951. 148 Ind. 54 6. 

Use of testimony 

If intervener desired to use testi¬ 
mony elicited on examination of de¬ 
fendant before trial as an adverse 
party, against pla in till’ at trial as 
well as defendant, plaintiff was enti¬ 
tled to plain notice that defendant 
was being examined as a witness 
against her and a copy of order to 
bo entered for examination of defend¬ 
ant, with duo notice of time and place 
of examination. 

N.Y.—Erdonbrcchor v. Erdenbrecher, 
67 N.Y.S.2d 132, 188 Misc. 94. 

94. La.—Lockie v. Scott, 10 La. 412. 

95. S.P.—Hardman v. Lasoll, 225 N. 
W. 301, 55 S.D. 176. 

95.5 N.J.—Stlvall v. Space, 75 A.2d 
289, 9 N.J.Supor. 4 62. 

N.Y.—Faulk v. Aware, Inc., 155 N.Y. 
S.2d 726, 3 Misc.2d 833, affirmed 
160 N.Y.S.2d 621, 3 A.D.2d 703. 

95. N.Y.—Drake v. Lino-a-Time 
Mfg. Co., 233 N.Y.S. 481, 226 App. 
Div. 717, 

Time required 

Requirement of Rules of Civil 
Practice, rule 121, that notice of 
taking testimony by deposition be 
served at least five days before time 
for taking testimony, is not restrict- 
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Subpoena . Where an examination is undertaken 
before trial by notice to examine, without an order, 
a subpoena to compel the attendance of a witness, 
as distinguished from a party, must be served ; 96 - 5 
but if the one to be examined is a party there is no 
absolute requirement of a subpoena, and the notice 
served on the party’s attorney will require attend¬ 
ance, although a subpoena may be proper . 96 - 10 Un¬ 
der some statutes, no subpoena is required in the 
case of pre-trial examination of a party even though 
he is a nonresident ; 96 - 15 but under other statutes, 
service of a subpoena is required to procure the 
examination of a party , 96 - 20 at least where he is a 
nonresident , 96 - 25 and a mere notice to attorneys for 
a party and an order of court to produce him for a 
pre-trial examination are insufficient process to 
compel the party to be present where he was a resi- 


DISCOVERY §§ 48-49 

dent of the state, but absent therefrom and away 
on business . 96 - 30 

§ 49. - Modification or Vacation 

An order for an examination before trial, or a notice 
therefor in Jurisdictions where such a notice operates as 
an order, may be modified in a proper case, as where it 
is merely irregular or too broad, or includes objection¬ 
able matter, but the order or notice may be vacated 
where the requirements entitling a party thereto are not 
complied with. A motion to vacate is properly made in 
the court in which the action is pending, and it operates 
to stay all the proceedings until after the determination 
of the motion. 

In a proper case an order for an examination be¬ 
fore trial, or a notice therefor in jurisdictions where 
such a notice operates as an order, may be modi¬ 
fied . 97 A notice of, or order for, examination be- 


ed to rule 120, but applies to dep¬ 
osition of adverse party taken un¬ 
der Civ.Pract.Act §§ 288, 290. 

N.Y.—Isenburger v. Arrowhead Mills, 
208 N.Y.S. 323, 212 App.Div. 121. 

Cure for irregularity 

Irregularity in notice for taking 
deposition of adverse party before 
trial, under Civ.Pract.Act §§ 288, 290, 
in that it was not served five days 
before time for taking testimony, 
was overcome by court ordering new 
hearing eight days later on denying 
motion to set aside service of no¬ 
tice. 

N.Y.—Isenburger v. Arrowhead Mills, 
supra. 

Codefendant 

Where notice of examination of 
defaulting defendant before trial 
was not served on answering code¬ 
fendant, the testimony could not, un¬ 
der Civ.Pract.Act § 303, be used 

against such answering defendant at 
the trial, and the taking of testi¬ 
mony should not be permitted, since 
the primary purpose of taking dep¬ 
ositions is for use as testimony at 
the trial, and it should not be al¬ 
lowed for the sole purpose of put¬ 
ting parties in possession of the 
facts, to prevent surprise at the 
trial, unless the statute clearly au¬ 
thorizes it. 

N.Y.—Syracuse Mortg. Corporation v. 
Kepler, 202 N.Y.S. 193, 122 Misc. 
95. 

96.5 N.Y.—Sackren v. Smirnow, 63 
N.Y.S.2d 224. 

Employees of corporate defendant 
Under rules of civil practice pres¬ 
ence of employees of corporate de¬ 
fendant for pre-trial taking of depo¬ 
sitions was required to be obtained 
by service of subpoenas on such em¬ 
ployees and presence of such em¬ 
ployees could not be obtained by 
serving notice on attorney for cor¬ 
porate defendant. 


N.J.—Cannon v. Virginia Stevedoring 
Corp., 81 A.2d 832, 14 N.J.Super. 
248. 

Signature 

Where a subpoena used to compel 
the appearance of a third-party wit¬ 
ness before a referee for examination 
before trial was in usual form “as 
upon a trial,” such subpoena was not 
defective because not signed by ref¬ 
eree before whom examination was 
to be held. 

N.Y.—Everdyke v. Adler, 27 N.Y.S. 
2d 159, 176 Misc. 283. 

Service 

A subpoena to attend before a ref¬ 
eree for examination before trial in a 
proceeding may be served by a par¬ 
ty to proceeding. 

N.Y.—Everdyke v. Adler, supra. 

96.10 D.C.—Parker v. Hot Shoppes, 
Mun.App., 49 A.2d 657. 

N.Y.—Sackren v. Smirnow, 63 N.Y.S. 
2d 224. 

Corporate party 

Service of a notice on counsel of a 
party to suit to produce such party, 
at time and place fixed in notice, is 
sufficient and binding to require at¬ 
tendance of such person for oral ex¬ 
amination before trial, and if party 
is a corporation, it must produce any 
officer or director. 

N.J.—Cannon v. Virginia Stevedoring 
Corp., 81 A.2d 832, 14 N.J.Super. 
248. 

96.15 N.Y.—Berger v. Van Doom, 57 
N.Y.S.2d 434. 

96.20 Customary procedure in tak¬ 
ing depositions should be followed in 
taking of depositions of a party in 
advance of trial to extent of issuing 
and serving a subpoena, or a subpoena 
duces tecum, on each witness, with 
payment of witness fees. 

Mich.—Hallett v. Michigan Consol. 
Gas Co., 299 N.W. 723, 298 Mich. 
582. 


96.25 Wis.—State ex rel. McKee v. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 513. 

96.30 Wash.—State ex rel. Onishi v. 
Superior Court for King County, 
191 P.2d 703, 30 Wash.2d 348. 

97. N.Y.—MacLeod v. Chester H. 
Roth Co., 172 N.Y.S.2d 366, 5 A.D. 
2d 974—Minnesota Min. & Mfg. Co. 
v. Technical Tape Corp., 160 N.Y. 
S.2d 100, 3 A.D.2d 759, reargument 
denied 163 N.Y.S.2d 375, 3 A.D.2d 
861—Holcomb v. Union Confection¬ 
ery Machinery Co., 113 N.Y.S.2d 32, 
280 App.Div. 252—Utah Home Fire 
Ins. Co. v. Lapp Insulator Co., Ill 
N.Y.S.2d 458, 279 App.Div. 979- 
Levy v. Roux Laboratories, 107 N. 
Y.S.2d 585, 279 App.Div. 611— 

American Surety Co. of New York 
v. United Loan Industrial Bank, 
35 N.Y.S.2d 203, 264 App.Div. 791, 
appeal denied 35 N.Y.S.2d 734, 264 
App.Div. 872—Crandall v. Ford Mo¬ 
tor Co., 34 N.Y.S.2d 739, 264 App. 
Div. 805, modified on other grounds 
45 N.Y.S.2d 268, 266 App.Div. 1037 
—Fitzgerald v. Fitzgerald, 27 N.Y. 
S.2d 348, 262 App.Div. 708. 

In re Paton’s Will, 36 N.Y.S.2d 
896, modified on other grounds 34 
N.Y.S.2d 268, 263 App.Div. 992. 
Pa.—Steve v. Hudak, Com.PL, 47 Luz. 
L.Reg. 232. 

To conform to the l&w 
An order may be modified to make 
it conform to the law relating to such 
examinations. 

N.Y.—Loewenstein v. Boston, New 
York & Southern S. S. Co., 300 N.Y. 
S. 972, 253 App.Div. 743. 

Place of examination 
The motion of stockholder main¬ 
taining representative action against 
officers and directors of corporations 
for an examination before trial and 
the production of books and papers 
was modified by permitting examina¬ 
tion, at election of defendants, to be 
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fore trial should not be vacated in toto because it 
is irregular 98 or too broad," but the proper remedy 
is to move to modify it , 1 although where the court 


has no power to modify it the entire order will be 
vacated . 2 The order or notice should be modified 
when it is too broad ; 3 where it includes objection- 


held at office of corporations before 
a notary public, provided all books 
and records to be produced were 
made available. 

N.Y.—Melniker v. American Title & 
Guaranty Co., 3 N.Y.S.2d 198, 253 
App.Div. 570. 

Order should dispose of motion 
An order entered on a motion to 
vacate a previous order for the ex¬ 
amination of two of the defendants 
before trial should dispose of the 
motion, and not merely enter a mod¬ 
ified order for examination. 

N.Y.—Silverman v. Ware, 187 N.Y.S. 
819, 196 App.Div. 925. 

Xn Michigan 

(1) Order in discovery proceeding 
made in open court, requiring discov¬ 
ery before circuit judge, is a court 
order, subject to change by presiding 
judge. 

Mich.—Humber v. Wayne Circuit 
Judge, 228 N.W. 689, 249 Mich. 246. 

(2) Rule requiring change of or¬ 
der in discovery proceeding to be 
presented only to presiding judge is 
valid. 

Mich.—Humber v. Wayne Circuit 
Judge, supra. 

(3) Order by presiding judge, 
changing date of hearing in discov¬ 
ery proceedings, is not void, because 
not made by judge making original 
order, and could not have been prej¬ 
udicial, where hearing was set before 
original judge. 

Mich.—Humber v. Wayne Circuit 
Judge, supra. 

Modification, of order entered on mo¬ 
tion to modify or vacate notice to 
examine 

N.Y.—Venture Exploration Corp. v. 
Roseaire Co., 67 N.Y.S.2d 72, 271 
App.Div. 893. 

98- N.Y.—Great Atlantic & Pacific 
Tea Co. v. New York, N. H. & H. R. 
Co., 168 N.Y.S.2d 205, 4 App.Div.2d 
963—Kram v. Jewish World Pub. 
Co., 163 N.Y.S. 261, 176 App.Div. 
840. 

Landberg v. Gibbons, 69 N.Y.S. 
2d 621, affirmed 69 N.Y.S*2d 339, 
271 App-Div. 1015. 

Designation of person 

(1) A notice for examination of a 
party suing in her representative ca¬ 
pacity, directed to her individually, 
is a mere irregularity which furnish¬ 
es no ground for vacating the notice 
in its entirety; instead it should be 
modified so as to direct her appear¬ 
ance for examination as a party only. 
N.Y.—Pardee v. Mutual Ben. Life 
Ins. Co., 265 N.Y.S. 833, 148 Misc. 


860, modified on other grounds 265 
N.Y.S. 837, 238 App.Div. 294. 

(2) Where plaintiff had served no¬ 
tice to examine corporate defendant 
by named individual, on motion by 
corporate defendant to vacate notice 
on ground individual was not an offi¬ 
cer, director, agent, or employee of 
defendant corporation, question 
whether individual was agent of cor¬ 
poration need not be resolved, since 
corporation could produce those rep¬ 
resentatives having knowledge of 
facts under inquiry and therefore mo¬ 
tion would be granted to extent of 
modifying notice by substituting for 
named individual, an officer, direc¬ 
tor, agent, or employee of defendant 
having knowledge of facts. 

N.Y.—Lichtenstadter v. Asia Insti¬ 
tute, 165 N.Y.S.2d 963. 

(3) Determination granting corpo- 
rate defendant’s motion to vacate 
notice to examine a named individu- 

' al to extent of substituting for in¬ 
dividual such officer, director, agent, 
or employee of corporate defendant 
having knowledge of facts, was with¬ 
out prejudice to plaintiff’s seeking to 
procure named individual's deposition 
as witness and an examination of an 
I appropriate individual of corporate 
defendant having knowledge of 
named individual’s agency or author¬ 
ity in respect of the transaction in 
suit. 

N.Y.—Lichtenstadter v. Asia Insti¬ 
tute, supra. 

99. N.Y.—Anderson v. Ltsman, 114 
N.Y.S. 348, 130 App.Div. 134. 

18 C.J. p 1098 note 88. 

1. N.Y.—Cohen v. Hecht, 112 N.Y.S. 
809, 128 App.Div. 511. 

18 C.J. p 1098 note 89. 

2. N.Y.—Boyle v. Municipal Gas Co., 
161 N.Y.S. 991, 96 Misc. 578. 

3. N.Y.—Hansen v. City of New 

York, 130 N.Y.S.2d 3, 283 App.Div. 
891—Shulman v. Friedman, 184 N. 
Y.S, 379, 193 App.Div. 736—North¬ 
western Terra Cotta Co. v. J. F. 
Starkey & Co., 169 N.Y.S. 495, 182 
App.Div. 665. I 

Buckley v. Buckley, 134 N.Y,S.2d 
291, 206 Misc. 981. 

Straubing v. Hebrew Home and 
Hospital for Chronic Sick, 164 N. 
Y.S.2d 411. I 

18 C.J. p 1098 note 71. 

Order modified as too broad 

(1) An order for examination of 
defendant corporation before trial 
would be modified so that plaintiff 
would not be granted a roving com¬ 
mission to enable plaintiff to pry in- 1 
to the affairs of the defendant corpo- | 
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ration, either for the purpose of 
obtaining information nut relevant 
to the litigation or to annoy the de¬ 
fendant corporation. 

N.Y.—Titterington v. Fioneer Instru¬ 
ment Co., 3 N.Y.S.2d 850, 254 App. 
Div. 699. 

(2) In purchasers’ action for 
fraud, order granting purchasers an 
inspection and discovery was modi¬ 
fied so as to confine inspection and 
discovery to units wherein houses 
purchased were located, without prej¬ 
udice to another application if in¬ 
spection and discovery proved abor¬ 
tive to show cost of acquisition of 
land and construction of houses pur¬ 
chased. 

N.Y.—Gilleeny v. Ding, 4 N.Y.S.2d 
722, 254 App.Div. 774. 

(3) Order granting in part exam¬ 
ination of defendants before trial 
would be modified by addition of 
words that defendants would not be 
required to disclose any secret for¬ 
mula of their own, or to describe 
any machine of their own design, 
and to provide that examination be 
had before official referee to end 
that secret formula of either party 
might not be disclosed except as 
legitimately necessary. 

N.Y.—N. D. Q. Specialty Corporation 
v. Cypress Novelty Corporation, 295 
N.Y.S. 218, 250 App.Div. 881. 

(4) In action to restrain allegedly 
unlawful competition in manufacture 
of shoe paste, wherein order was 
entered permitting plaintiff to exam¬ 
ine defendants before trial and for 
discovery and Inspection of certain 
documents, order ■was modified so as 
to restrict examination to determina¬ 
tion of whether defendants manu¬ 
factured such product, and, if so, 
nature of its manufacture, since de¬ 
fendants were entitled to protection 
until existence of conspiracy was 
reasonably clear. 

N.Y.—Griffin Mfg. Co. v. Gold Dust 
Corporation, 282 N.Y.S. 931, 245 
App.Div. 385. 

Employees or officers to be examined 

Where affidavit of corporate de¬ 
fendant alleged that three named em¬ 
ployees or officers could testify to 
all records and facts material and 
necessary in death action concerning 
fatal accident, order permitting 
plaintiff to examine seven of corpo¬ 
rate defendant’s officers and em¬ 
ployees before trial would bo modi¬ 
fied in order to limit examination in 
first instance to three employees or 
officers named in affidavit. 

N.Y.—Kalteux v. C. P. Ward, Inc., 
130 N.Y.S.2d 208, 283 App.Div. 990. 
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able matter 4 or unauthorized directions ; 5 where it 
specifies no object for the examination ; 6 or where 
it does not conform to the one directed to be pre¬ 
pared . 7 Furthermore, a notice or order for exam¬ 
ination before trial may be modified so as to broaden 
its scope, where it is too limited to accomplish its 
purpose , 8 but it should not be modified so as to per¬ 
mit an unlimited examination . 9 

A notice for examination of defendant before trial 
will on motion therefor be modified by striking out 
matters specified for examination which are not 
material and necessary to the prosecution of plain¬ 
tiff’s action , 10 or which would merely enable the 
plaintiff to examine or cross-examine defendant as 
to his defenses and counterclaims ; 11 but the strik¬ 
ing of items which are material and necessary to 
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sustain plaintiff’s cause of action is improper . 11 * 5 
There is authority which holds that, although an 
amendment to the notice may be within the power 
of the court, yet, since it is as easy to serve a new 
notice of examination as it is to serve an order per-* 
mitting an amendment thereof, an amendment of a 
defective notice will not be granted, but instead it 
will be vacated . 12 

Vacation . In jurisdictions where a notice of ex-- 
amination before trial by the party desiring the ex¬ 
amination has, under the controlling statute, the 
force of an order therefor, the right to such exami¬ 
nation may be tested by a motion to vacate the no¬ 
tice of taking thereof . 18 An order for examina¬ 
tion , 14 or a notice of examination in jurisdictions 
where such notice has the force of an order , 15 may 


4 . N.V.—Quinby & Co. v. Funston, 
166 N.Y.S.2d 370, 4 App.Div.2d 852 
—Durante v. Murphy, 103 N.Y.S.2d 
389, 278 App.Div. 741—Block v. 
Pross, 167 N.Y.S. 1, 180 App.Div. 
73—Koerber v. Rutherford, 28 N. 
Y.S.2d 581, 262 App.Div. 781, second 
case, 262 App.Div. 869. 

Yor Elec. Corp. v. Benowitz, 157 
N.Y.S.2d 708, affirmed 161 N.Y.S. 
2d 705, 3 A.D.2d 832. 

18 C.J. p 1098 note 72. 

Form of items 

On notice by plaintiff of examina¬ 
tion of corporate defendant before 
trial, form of items should be cor¬ 
rected by eliminating in every case 
use of phrase “whether or not” and 
by omitting items argumentative in 
form. 

N.Y.—Boyd v. Cornell Mach. Co., 90 
N.Y.S.2d 190, 275 App.Div. 929. 

Absence of allegation 

In libel actions an item of plain¬ 
tiff’s notice to examine defendant cor¬ 
poration before trial as to its knowl¬ 
edge that individual plaintiff man¬ 
aged and operated corporate plain¬ 
tiff's business and affairs should be 
eliminated, in absence of allegation 
of such fact in either complaint. 

N.Y.—Wholesale Clothing Exchange 
v. Dun & Bradstreet, Inc., 88 N.Y. 
S.2d 20. 

5. N.Y.—Matter of Sands, 98 N.Y.S. 
459, 112 App.Div. 649. 

18 C.J. p 1098 note 73. 

Examination of incompetent 

Where court on affidavits concern¬ 
ing mental ability of incompetent 
and without having preliminarily ex¬ 
amined incompetent or affiants de¬ 
nied motion for before trial exam¬ 
ination of incompetent, failure to pre¬ 
liminarily examine incompetent was 
an inadvertence and order denying 
motion was modified so as to permit 
renewal of motion. 

N.Y.—Fritsch v. Central Trust Co., 
30 N.Y.S.2d 934, 262 App.Div. 551. 

27 C.J.S.—10 


6. N.Y.—Seagrist v. Reid, 157 N.Y.S. 
979, 171 App.Div. 755. 

7. N.Y.—Brandler v. Ludewig, 155 
N.Y.S. 577, 92 Misc. 236. 

8. N.Y.—In re Carpenter’s Will, 300 
N.Y.S. 375, 252 App.Div. 885. 

9. N.Y.—Newman v. Potter, 194 N. 
Y.S. 207, 201 App.Div. 335. 

10. N.Y.—Application of Woolco 
Realty Corp., 153 N.Y.S.2d 248, 2 
A.D.2d 676—Tichnor Bros. v. 
Bickle, 214 N.Y.S. 547, 216 App. 
Div. 110. 

Nicoll v. Columbia Broadcasting 
System, 138 N.Y.S.2d 518, 207 Misc. 
388. 

Wholesale Clothing Exchange v. 
Dun & Bradstreet, Inc., 88 N.Y.S.2d 
20 . 

XI. N.Y.—Tichnor Bros. v. Bickle, 
214 N.Y.S. 547, 216 App.Div. 110. 
11.5 N.Y.—Myers v. Cirillo Bros. 
Land Corp., 103 N.Y.S.2d 893, 278 
App.Div. 781—Mill Basin Asphalt 
Corp. v. Picone, 67 N.Y.S.2d 131, 
271 App.Div. 891. 

12. N.Y.—Rogers v. Gould, 199 N.Y. 
S. 597, 120 Misc. 433. 

13. Mich.—Hallett v. Michigan Con¬ 
sol. Gas Co., 299 N.W. 723, 298 
Mich. 582—Zoski v. Gaines, 260 N. 
W. 99, 271 Mich. 1—Nestle v. Flem¬ 
ing, 247 N.W. 709, 262 Mich. 417- 
Fisher v. Smith, 243 N.W. 4, 259 
Mich. 279. 

Issue 

The issue then is whether the rea¬ 
sons for the notice and the infor¬ 
mation sought disclose bona fide need 
in framing issue or preparing for 
trial. 

Mich.—Zoski v. Gaines, 260 N.W. 99, 
271 Mich. 1. 

Reopening of proceeding on motion to 
vacate 

N.Y.—In re Palmer’s Estate, 82 N.Y. 
S.2d 818, 193 Misc. 411. 

14. N.Y.—Divack v. Flatbush Sav. 
Bank, 30 N.Y.S.2d 296, 262 AppJDiv. 
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1023—Hempel v. Heckscher, 226 N. 
Y.S. 828, 222 App.Div. 806. 

18 C.J. p 1098 note 81. 

Absence from country 
Where plaintiff, who was ordered 
to appear before official court report¬ 
er to be conditionally examined in 
connection with his suit for foreclo¬ 
sure of a real estate mortgage, was 
in a foreign country, and could not 
possibly be present for examination, 
vacation of such order was not a 
deprivation of statutory rights of de¬ 
fendant, and did not constitute an, 
abuse of discretion. 

Ind.—Miladin v. Istrate, 119 N.E.2d 
12, 125 Ind.App. 46, rehearing de¬ 
nied 119 N.E.2d 901, 125 Ind.App. 
46. 

Right not shown 

Corporation was held not entitled 
as matter of law to order quashing 
subpoena issued by attorney general 
to compel corporation’s secretary and 
treasurer to appear for examination* 
with corporation's books and papers, 
N.Y.—Royal Development Co. v. Ben¬ 
nett, 198 N.E. 538, 268 N.Y. 629. 

Appeal from order denying motion 
Question whether plaintiff has suft 
ficient control over her nonresident 
assignor to secure his presence in 
state court in compliance with order 
to appear for examination before 
trial should not be determined on ap¬ 
peal from order denying defendant’s 
motion for such examination, but 
should be determined on motion to. 
stay plaintiff if assignor fails to ap- 
pear. 

N.Y.—Manley v. Stuart Silver Co.,. 
118 N.Y.S.2d 704, 203 Misc. 218. 

15. N.Y.—Application of Central Of¬ 
fices, 31 N.Y.S.2d 366, 263 App.Div, 
794—Parkin v. Unity Protective 
Ins. Ass’n, 219 N.Y.S. 27, 218 App, 
Div. 842. 

Snyder v. Sullivan, 78 N.Y.S.2d 
405. 
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for cause be vacated on motion; and the order en¬ 
tered on defendant's motion to vacate or modify 
plaintiff's notice of examination of defendant be¬ 
fore trial has the same force and effect as though 
entered in the first place on plaintiff's application 
for examination . 15 - 5 

The order may be vacated where the motion to 
vacate is accompanied by an affidavit which gives 
all the information required , 16 where notice of the 
application for the order for an examination be¬ 
fore trial was not given the other parties , 17 or 


where the order for the examination was not served 
on the proper parties . 18 Also, a notice to examine 
requiring the adverse party to appear for examina¬ 
tion in a county other than that required by the 
statute will be vacated ; 18 - 5 and if a party is not in 
the jurisdiction and is not likely to come into it 
before trial, an order for his examination within 
the state may be set aside . 19 

A notice of examination may be vacated where 
it was not sought in good faith ; 20 where the com- 


Mere conclusion of movant insuffi¬ 
cient 

Statement in motion to vacate no¬ 
tice of preliminary examination of 
party that purpose thereof is “fish¬ 
ing excursion" is mere conclusion not 
appealing to court. 

N.Y.—In re Zaiss’ Will, 264 N.Y.S. 

347, 147 Misc. 616. 

Sufficient cause shown 

(1) Motion to vacate notice of ex¬ 
amination should have been granted, 
it not appearing that witness was 
officer, managing agent, or employee 
of defendant insurer, or had any 
knowledge concerning policy or could 
give any material and necessary tes¬ 
timony. 

N.Y.—Cohen v. Guardian Life Ins. 

Co. of America, 277 N.Y.S. 553, 243 

App.Div. 776. 

(2) In action against corporation 
for breach of contract, motion to va¬ 
cate notice of examination of defend¬ 
ant’s president before trial must be 
granted on ground that examination 
would not be productive, where rec¬ 
ord shows that defendant’s treasurer, 
examined under prior order, pursuant 
to which examination was still in 
progress when notice was served, 
has possession of all of defendant’s 
contracts. 

N.Y.—Lipman v. New York Herald 

Tribune, 115 N.Y.S.2d 678, 280 App. 

Div. 936. 

(3) Where defendant had been de¬ 
nied right to examine plaintiff on two 
items by court order made prior to 
amendment of rules of civil practice, 
but, thereafter, defendant claimed 
right to such examination under 
amendment, plaintiff’s motion to va¬ 
cate defendant’s notice to examine 
would be granted. 

N.Y.—D’Apice v. Standard Oil Co. (N. 

J.), 115 N.Y.S.2d 867, 203 Misc. 

527. 

(4) Where incarceration of party 
sought to be examined before trial 
was outside of state, a motion to va¬ 
cate notice of examination before 
trial would be granted without preju¬ 
dice to a renewal of motion to take 
deposition of witness. 

N.Y.—Rowland v. Smith, 52 N.Y.S.2d 

365. 


Cross notice 

In automobile negligence action, in 
which defendant had given notice to 
examine plaintiffs before trial, plain¬ 
tiffs’ cross-notice to examine defend¬ 
ant before trial would be vacated 
without prejudice to an application 
by plaintiffs to take testimony of de¬ 
fendant by written interrogatories, 
open commission, or by deposition 
when defendant becomes available in 
state, but not less than five days pri¬ 
or to trial. 

N.Y.—Bresalier v. Feagans, 140 N.Y. 
S.2d 34. 

Sufficient cause held not shown 

Motion to vacate notice of exam¬ 
ination based on assertion that de¬ 
fendant acted as agent of owner of 
vessel and had no control over in¬ 
dividuals designated in notice would 
be denied where movant did not dis¬ 
close basis of his knowledge and 
claim itself was required to be made 
by an officer or agent of defendant. 
N.Y.—Levatino v. General Steam 
Nav. Co. of Greece, 158 N.Y.S.2d 
164. 

Effect of granting motion 

! Granting of motion to vacate no¬ 
tice to examine plaintiff’s assignor 
was to avoid a moot order and did not 
indicate any conclusion on merJLs. 
N.Y.—Templeton v. Adar Co., 172 N. 
Y.S.2d 939, 9 Misc.2d 22G. 

15.5 N.Y.—Sumner v. Mathews, 108 
N.Y.S.2d 207, 200 Misc. 826. 

16. N.Y.—Berger v. Herbert, 142 N. 
Y.S. 2, 81 Misc. 360. 

18 C.J. p 1098 note 85. 

17. N.Y.—In re Titanium Alloy Mfg. 
Co., 198 N.Y.S. 503. 

18. N.Y.—Lasher v. Hart, 170 N.Y. 
S. 931. 

Sufficiency of service on attorney 

Under the code of civil procedure 
it was held that insufficiency of the 
service of an order for examination 
before trial was not ground for va¬ 
cating the order. 

N.Y.—Weinberg v. Berkshire Ice Co., 
187 N.Y.S. 716, 196 App.Div. 364. 

18.5 N.Y.—Mittleman v. Syracuse 
Barrel Co., 141 N.Y.S.2d 138. 

19. N.Y.—Witcher v. Jones, 5 N.Y.S. 
917, 15 Daly 243. 
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Gilroy v. Interborough-Metropol- 
itan Co., 106 N.Y.S. 171, 55 Misc. 
32, affirmed 105 N.Y.S. 1117, 120 
App.Div. 883. 

20. N.Y.—Goodwin Apartment Cor¬ 
poration v. Kronish, 279 N.Y.S. 15, 
244 App.Div. 717—Combes v. Maas! 
204 N.Y.S. 440, 209 App.Div. 330— 
E. Richard Moinig Co. v. U. S. Fas¬ 
tener Co., 185 N.Y.S. 320, 194 App. 
Div. 397. 

Palmieri y. Standard Ins. Co. of 
N. Y., 166 N.Y.S.2d 982, 8 Misc.2d 
967. 

Vacation of notice held proper 

Vacation of notice of examination 
of codefendant before trial was prop¬ 
er where relations between codefend¬ 
ant and plaintiff corporation, of 
which codefendant was former pres¬ 
ident and of which oodefendant’s 
wife was current president, made co¬ 
defendant in effect a party plaintiff, 
and where codofcndnnt was not a 
hostile witness, and his examination 
before trial was not necessary, and 
application therefor was noL in good 
faith. 

N.Y.—Goodwin Apartment Corpora¬ 
tion v. Kronish, 279 N.Y.S. 15, 244 
App.Div. 747. 

Bad faith not shown. 

(1) Generally. 

N.Y.—Citizens’ Trust Co. of Utica v. 
R. Prescott & Son, 223 N.Y.S. 188 , 
22 1 App.Div. 424. 

Yaeger v. Moncrieff, 161 N.Y.S.2d 
723, 5 MIsc.2d 970, affirmed 158 N. 
Y.S.2d 757, 3 A.D.2d 650. 

(2) In an action by a foreign cor¬ 
poration, where an order for its ex¬ 
amination through an officer be "ore 
trial only required the production of 
records material to the defense and 
the counterclaim, and was not unduly 
burdensome, and was obtained in 
good faith to obtain evidence, and not 
to furnish a basis for slaying plain¬ 
tiff's proceedings in the action, the 
order was improperly vacated. 

N.Y.— 13 . Richard Moinig Co. v. U. S. 

Fastener Co., 185 N.Y.S. 320, 194 
App.Div. 397. 

(3) Where both parties to an action 
are attorneys and defendant seeks to 
take deposition of plaintiff, plaintiff's 
petition for a protective order on 
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plaint 21 or defense 22 which it seeks to obtain tes¬ 
timony in support of is bad and insufficient; where 
the record fails to indicate what issues are in¬ 
volved in the suit ; 23 where it merely refers to or 
recites paragraphs of the pleading and does not 
state the issues on which the examination is to be 
held , 24 although as to this there is contrary au¬ 
thority in a case involving the taking of depositions 
under the same statute ; 25 where it seeks an ex¬ 
amination as to matters concerning which the party 
seeking the examination has ample information ; 26 
where it seeks to examine as to matters on which 
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the adverse party has the burden of proof ; 27 or 
where there is no proof that the testimony sought 
to be adduced is material and necessary . 28 

On the other hand, a motion to vacate a notice or 
order of examination may or should be denied where 
the information as to the items concerning which 
the examination is sought is material and necessary 
to the case of the party seeking the examination . 29 
A motion to vacate plaintiff’s notice of examination 
will not be granted because plaintiff filed a bill of 
particulars of his claim in pursuance of the demand 


grounds that examination is sought 
in bad faith and for political reasons 
and that defendant intends to ask 
irrelevant questions will be denied 
because bad faith will not be imputed 
to attorneys and relevancy cannot 
be determined until questions are 
asked. 

Pa.—Knauer v. Dilworth, 5 Fa.Dist. 
& Co.2d 642. 

Buie as to nonresidents 

Where plaintiff is a nonresident or 
a foreign corporation, and an ex¬ 
amination of plaintiff before trial 
would be a serious hardship to 
plaintiff, an order for such examina¬ 
tion should be vacated; but where 
the residence of the nonresident or 
the office of the foreign corporation 
is not so far distant that any seri¬ 
ous inconvenience or hardship will 
result, the motion to vacate should 
be denied, although it be probable 
that the order can only be enforced 
by staying plaintiff's proceedings in 
the action. 

N.Y.—E. Richard Meinig Co. v. U. S. 
Fastener Co., 185 N.Y.S. 320, 194 
App.Div. 397. 

21. N. Y.—Bomzon v. New York 
United Hotels, 260 N.Y.S. 408, 236 
App.Div. 640. 

Pleading not strictly construed 

On a motion to vacate a notice 
of examination before trial on the 
ground that the complaint fails to 
state a cause of action, a pleading 
will not be scrutinized with the 
same strictness as on a motion to 
dismiss. The right to an examina¬ 
tion is not usually denied unless the 
complaint is so obviously bad that 
no cause of action may be spelled 
out from the facts alleged and the 
reasonable inferences that may be 
drawn therefrom. 

N.Y.—Grossmann v. Wagner, 291 N.Y. 
S. 869, 161 Misc. 1, affirmed 295 
N.Y.S. 764, 250 App.Div. 756. 

22 , N.Y.—Rosenfield v. Heller, 213 
N.Y.S. 248, 126 Misc. 328. 

Merits of defense not adjudicated 
On an application by defendant 
to vacate an ord§r for an examina¬ 
tion before trial, the court is not 


called on to adjudicate on the merits 
of a defense. 

N.Y.—Ganni v. Stallman, 193 N.Y.S. 
97, 200 App.Div. 485. 

23. N.Y.—Noble v. Copake Lake 
Pure Ice & Water Corporation, 222 
N.Y.S. 367, 129 Misc. 445. 

24. N.Y.—Rogers v. Gould, 201 N. 
Y.S. 535, 206 App.Div. 433. 

Rogers v. Gould, 199 N.Y.S. 597, 
120 Misc. 433. 

25. N.Y.—Richmond v. Josephthal, 
196 N.Y.S. 571, 203 App.Div. 281. 

26. N.Y.—Application of Central 
Offices, 31 N.Y.S.2d 366, 263 App. 
Div. 794—Resseguie v. Van Rensse¬ 
laer, 22 N.Y.S.2d 387, 260 App.Div. 
831—Application of Dreyfuss, 
279 N.Y.S. 774, 244 App.Div. 822 
—Newman v. Potter, 194 N.Y.S. 
207, 201 App.Div. 335. 

Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906. 

Pa.—Kulbacki v. Seybold, 4 Pa.Dist. 
& Co.2d 330, 68 Dauph.Co. 136. 

27. N.Y.—Parkin v. Unity Protec¬ 
tive Ins. Ass’n, 219 N.Y.S. 27, 218 
App.Div. 842. 

In re Beckerman’s Will, 69 N.Y.S. 
2d 659. 

28. N.Y.—Application of Central 

Offices, 31 N.Y.S.2d 366, 263 App. 
Div. 794—Widman v. Socony-Vac¬ 
uum Oil Co., 300 N.Y.S. 138, 252 
App.Div. 895—Newman v. Fischer, 
291 N.Y.S. 80, 249 App.Div. 637— 
Nedlin Realty Co. v. Bachner, 232 
N.Y.S. 126, 225 App.Div. 776- 

Combes v. Maas, 204 N.Y.S. 440, 
209 App.Div. 330—Shaw v. Samley 
Realty Co., 194 N.Y.S. 531, 201 
App.Div. 433. 

Winchell v. American Broadcast¬ 
ing-Paramount Theatres, Inc., 151 
N.Y.S.2d 298, affirmed 160 N.Y.S.2d 
616, 3 A.D.2d 701. 

Formal allegations not controlling 
Under civil practice rules requiring 
the notice to be set aside if testi¬ 
mony is not material and necessary, 
or if interests of justice would not be 
served, court should consider sub¬ 
stance rather than presence or ab¬ 
sence of formal allegations. 

N.Y.—Klein v. Pothmont, 196 N.Y.S. 
373, 119 Misc. 322. 
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Fishing expedition 

In libel action, it was obvious from 
item of notice of pre-trial examina¬ 
tion, whereby plaintiffs sought to 
examine as to any and all statements 
made, that plaintiffs were embarking 
on a fishing expedition to obtain in¬ 
formation on which to base cause of 
action other than that which was 
pleaded, and notice of examination 
would be vacated. 

N.Y.—:Rowland v. Stim, 147 N.Y.S.2d 
876, affirmed 130 N.Y.S.2d 882, 283 
App.Div. 942. 

29. N.Y.—Ah earn v. Manzione, 62 N. 
Y.S.2d 280, 270 App.Div. 944—Fried 
v. Acme Backing Corp., 55 N.Y.S.2d 
479, 269 App.Div. 844—Sturdevant 
v. Graham Home for Old Ladies, 
271 N.Y.S. 202, 241 App.Div. 834. 

Breen v. Doyle, 159 N.Y.S.2d 654, 
4 Misc.2d 836. 

Strippel v. Automatic Addressing 
Co., 70 N.Y.S.2d 869. 

Where substantial grounds for ex- 
amination existed an order granting 
a motion to vacate a subpoena and 
notice of examination was error. 

N.Y.—Peerless Coat & Apron Supply 
Co. v. Commercial Coat & Apron 
Supply Co., 12 N.Y.S.2d 214, 257 
App.Div. 845. 

Essential elements of cause of ac¬ 
tion 

Notice of examination which seeks 
to examine as to issues which are 
essential elements of party's cause 
of action will not be vacated. 

N.Y.—Harter v. Richardson Corpora¬ 
tion, 12 N.Y.S.2d 180, 257 App.Div. 
907. 

Numerous or detailed Items 

Fact that items appeared to be 
numerous or detailed constituted no 
ground for vacation of plaintiff’s 
notice to examine defendants before 
trial of stockholder's derivative ac¬ 
tion, since in such action plaintiff 
must necessarily phrase his items 
generally and encompass therein 
many subsidiary matters which he 
must establish. 

N.Y.—Taeger v. Moncrieff, 161 N.Y.S. 
2d 723, 5 Misc.2d 970, affirmed 158 
N.Y.S.2d 757* 3 A.D.2d 650. 
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of defendant ; 30 but plaintiff’s notice will be vacat¬ 
ed, pursuant to court rule, where he has not shown 
adequate reason for his failure to comply with a 
demand for a bill of particulars . 30 * 5 Application for 
examination before trial, made before the action is 
at issue, will be vacated as premature , 30 * 10 but 
the mere lapse of time between the commencement 
of the action and the notice of examination, in the 
absence of any other showing, is not sufficient rea¬ 
son for vacating the notice on the ground of lach¬ 
es . 31 Other matters have been held insufficient 
grounds for vacation . 31 * 5 The court cannot deter¬ 
mine any phase of a motion to vacate a notice of 
examination by implying a dishonest motive to the 
party serving the notice of examination . 32 

The right to move for the vacation of an order 
for an examination may be waived , 33 and an order 


cannot be vacated while an order staying all pro¬ 
ceedings pending the production and examination 
of the persons to be examined is in force . 34 How¬ 
ever, the service of notice to examine does not op¬ 
erate to divest the moving party of his right to at¬ 
tack by motion the propriety of the adverse party’s 
cross notice to examine the moving party before 
trial . 34 * 5 Where a notice to examine is abandoned 
by a later application for an order for examination, 
the adverse party’s motion to vacate the notice to 
examine will be denied . 34 * 10 Plaintiff’s joining of a 
motion to vacate defendant’s notice of examination 
of plaintiff before trial with a motion to strike af¬ 
firmative defenses pleaded in defendant’s answer is 
improper, and the motion asking a vacatur of the 
notice of examination will be dismissed as not prop¬ 
erly before the court . 34 * 15 


30. N.Y.—Crowe v. Marsh Garage 
Co., 192 N.Y.S. 908, 117 Misc. 660. 

30.5 N.Y.—iStraubing v. Hebrew 
Home and Hospital for Chronic 
Sick, 154 N.Y.S.2d 416. 

30.10 N.Y.—Puma v. Dry Dock Sav. 
Bank, 113 N.Y.S.2d 778, 280 App.Div. 
431. 

Kessler v. Kessler, 152 N.Y.S. 2d 
604. 

31. N.Y.—Schwartz v. J. L. Taylor 
& Co., 233 N.Y.S. 180, 225 App.Div. 
899. 

31.5 N.Y.—Essley Shirt Co. v. Ly- 
brand, 141 N.Y.S.2d 726, 286 App. 
Div. 808. 

N.C.—Guy v. Baer, 55 S.E.2d 501, 230 
N.C. 748. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Fl. f 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 
Cessation, of employment 

(J.) Order directing examination, 
before trial, of one who was in de¬ 
fendant’s employ at time motion for 
examination was argued, would not 
be vacated on ground that employee 
to be examined was no longer in de¬ 
fendant’s employ, particularly where 
employee was only on a leave of ab¬ 
sence, since to permit subsequent 
events to affect determination would 
facilitate thwarting of examinations 
merely by dispensing with services of 
an employee. 

N.Y.—Croce v. Pennsylvania Grey¬ 
hound Lines, 24 N.Y.S.2d 681, 176 
Misc. 815. 

(2) Where order directing cor¬ 
porate defendant by named officer to 
appear and be examined as an adverse 
party was made at a time party to be 
examined was an' officer and examina¬ 
tion was scheduled to take place at 
time such party was an officer and de¬ 
fendant had made numerous stipula¬ 
tions for taking of deposition of of¬ 
ficer without objection, defendant 


was estopped to question validity 
of order on ground designated party 
was no longer an officer of defendant. 
N.Y.—Design Center v. Harriet Hub¬ 
bard Ayer, 77 N.Y.S.2d 877. 

(3) Where treasurer of corpora¬ 
tion was named in order directing 
examination of corporation by ex¬ 
amination of its officers, including 
treasurer, and subsequent to order 
treasurer resigned, but such resigna¬ 
tion was not disclosed while plaintiff 
examined defendant, and undisclosed 
negotiations had been carried on for 

| six months with objective of obtain¬ 
ing such resignation and sale of 
treasurer's stock in parent of plaintiff 
corporation, and it did not appear that 
such stock was sold, order directing 
examination of treasurer was not 
vacated. 

N.Y.—Essley Shirt Co. v. Lybrand, 

141 N.Y.S.2d 726, 286 App.Div. 808. 

(4) In determining whether order 
requiring examination of plaintiff cor¬ 
poration by examination of certain of 
its officers should be vacated as to 
treasurer of corporation who had re¬ 
signed subsequent to making of or¬ 
der, court was not required to pass 
on binding quality on corporation of 
testimony of former treasurer on 
such examination. 

N.Y.—Essley Shirt Co. v. Lybrand, 

supra. 

Lack of authorization 

Where father of infant filed appli¬ 
cation to examine medical record 
librarian and to obtain hospital rec¬ 
ords prior to commencing action for 
injuries to infant, record librarian 
was not entitled to have ex parte 
order directing her to submit to an 
examination vacated on theory that 
infant’s parents did not give written 
authorization for examination of rec¬ 
ords, since application of parent 
constituted an authorization for ex¬ 
amination of records; however, 
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parent was directed to sign and 
deliver to hospital an authorization 
before examination. 

N.Y.—Application of Kabos, 175 N.Y. 
S.2d 83. 

32. N.Y.—Klauber v. S. K. E. Op¬ 

erating Co., 295 N.Y.S. 701, 163 
Misc. 418—Hfllick v. E. W. Ed¬ 
wards & Son, 256 N.Y.S. 313, 143 
Misc. 277, modified on other grounds 
257 N.Y.S. 945, 235 App.Div. 893, 
Pearl v. Abraham & Straus, 257 N. 
Y.S. 946, 25 App.Div. 893, and 

Jacobs v. E. W. Edwards <& Son, 
257 N.Y.S. 947, 235 App.Div. 893. 

33. N.Y.—Schoenberg v. Loftus, 85 
N.Y.S. 1117. 

18 C.J. p 1098 note 82. 

Failure to object 

(1) Pact that a witness who was 
being examined under a notice of ex¬ 
amination did not object to ex¬ 
amination will not waive objections 
to such examination, or right of ad¬ 
verse party to have notices of exam¬ 
ination vacated. 

N.Y.—O’Neill v. James, 212 N.Y.S. 
386, 214 App.Div. 552. 

(2) Where no objection was raised 
to respondent’s prior notice to take 
petitioner's deposition, clause, which 
was included in petitioner’s notice of 
examination, and which was taken 
from respondents’ notice, would be 
unobjectionable. 

N.Y.—Diamond v. 87 Nassau St. Corp., 
152 N.Y.S.2d 244, 4 Misc.2d 408. 

34. N.Y.—Dennis v. New York 

Stock, etc., Co., 129 N.Y.S. 760, 144 
App.Div. 585. 

34,5 N.Y.—Bresalier v. Feagans, 140 
N.Y.S.2d 34. 

34.10 N.Y.—Bloom’s Wholesale Fruit 
& Produce, Inc. v. Dubois, 132 N.Y 
S.2d 799. 

34.15 N.Y.—Hippodrome Garage 

Corp. v. Sixth Ave. & 44th St. Corp., 
84 N.Y.S.2d 123. 
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A motion to vacate or modify a notice to take 
testimony by deposition must specify the grounds 
of the motion, 34 - 20 and all interested parties are en¬ 
titled to notice of the motion to vacate, 34 * 25 or of 
the action of the court in striking its order provid¬ 
ing for an examination before trial. 84 * 30 There 
may be a right to a hearing on the motion to va¬ 
cate. 34 - 35 A motion to vacate cannot be renewed 
without leave of court. 35 On a motion to vacate 
or modify a notice of examination, the court may 
not pass on the competency or admissibility of evi¬ 
dence but merely determines whether questions are 
relevant. 35 - 5 Also, such a motion does not furnish 
an appropriate occasion to pass on the sufficiency 
of a pleading. 35 - 10 

A second notice of examination must be vacated 
on motion therefor where the first notice was va¬ 
cated without reservation on a motion going to the 
merits; 36 and if the unconditional vacation of the 
first notice was actually due to formal defects in 
the papers the remedy is not to serve a new notice, 
but to move to resettle the order vacating the notice 
of examination, so as to provide that it be made 
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without prejudice to the right to serve a new notice 
of examination, or to apply to the court for an order 
for an examination. 37 Also a notice for an exam¬ 
ination will be vacated where an order for a sim¬ 
ilar examination, obtained under a prior law, is out¬ 
standing and unexecuted. 38 

Time of service . Where the statute fixes the time 
at which the order must direct service thereof, an 
order which directs service at a different time with¬ 
out reciting circumstances showing that a different 
time of service is necessary, 39 or which is served 
at a different time, 40 will be vacated. 

Place to move for vacation . The general rules as 
to where motions in an action must be made apply 
to a motion to vacate a notice of examination; and 
provisions controlling the place where an examina¬ 
tion is to be held, which are intended to subserve the 
convenience of the person sought to be examined 
when such a person complies with the notice or re¬ 
quirement with respect to an examination, have no 
force or effect in determining the place where such 
person makes his motion to vacate when he chal¬ 
lenges the notice and seeks to have it vacated. 41 It 


34.20 N.T.—Rowe Elec. Supply Co. 

v. Simpson, 162 N.Y.S.2d 741. 
Matters considered 

Even though notice of motion by 
plaintiff to vacate or modify defend¬ 
ant’s notice to take testimony of 
plaintiff by deposition stated that de¬ 
fendant was not entitled to examina¬ 
tion on matters with respect to which 
examination was sought “as a matter 
of law,” form of notice did not pre¬ 
clude supreme court from considering 
whether examination related to ma¬ 
terial and necessary items and 
whether it would subserve interests 
of justice. 

N.Y.—Rowe Elec. Supply Co. v. Simp¬ 
son, supra. 

34.25 N.Y.—Rivkind v. Fried, 159 N. 
Y.S.2d 861. 

34.30 III.—La Salle Mortgage & Dis¬ 
count Co. v. Horan, 30 N.E.2d 785, 
first case, 307 Ill.App. 547. 

34.35 N.Y.—Application of Kabes, 
175 N.Y.S.2d 83. 

35. N.Y.—Sheehan v. Carvalho, 42 
N.Y.S. 222, 12 App.Dlv. 430. 

Flynn v Roache, 157 N.Y.S. D31, 
93 Misc. 284. 

35.5 N.Y.—Harold J. Smith Leather 
Corp. v. Slater-Boroff, Inc., 129 N. 
Y.S.2d 557, 206 Misc. 124. 

35.10 N.Y.—Barrett v, Matson, 32 
N.Y.S.2d 69, 177 Misc. 863. 

36. N.Y.—Hertz v. Grace, 212 N.Y. 
S. 705, 126 Misc. 316. 

Motion to merits 

Defendant's motion to vacate no¬ 
tice for examination before trial. 


i made on notice and pleadings, with- 
! out affidavit or specification of ir¬ 
regularity, went to merits. 

N.Y.—Hertz v. Grace, supra. 

37. N.Y.—Hertz v. Grace, supra. 

38. N.Y.—Pritchard v. Security 

Trust Co of Rochester, 205 N.Y, 
S. 724, 123 Misc. 492. 

39. N.Y—Miller v. Nevins, 100 N. 
Y.S. 703, 115 App.Dlv. 139. 

Eisenstein v. Eisenstein, 178 N. 
Y.S. 293—Lasher v. Hart, 170 N.Y.S- 
931. 

40. N.Y.—E. Richard Meinig Co. v. 
U. S. Fastener Co., 184 N.Y.S. 483, 
194 App.Div. 893. 

41. N.Y.—Reilly v. Reilly, 204 N. 
Y.S. 97, 123 Misc. 821. 

District in which action triable 

(1) Statutes prohibiting examina¬ 
tion of any person in any county 
other than that in which he resides 
do not defeat requirement that motion 
with respect to such examination 
must be made in district in which 
action is triable. 

N.Y.—Conrad v. Biddle, 289 N.Y.S. 
1090, 160 Misc. 466. 

(2) Where action for work, labor, 

and services alleged to have been 
rendered for defendant was brought 
in Oneida County, defendant, who was 
resident of, and conducted his busi¬ 
ness in, Onondaga County, properly 
brought, in Onondaga County, motion 
to vacate plaintiff's notice of exam¬ 
ination of defendant before trial in 
Oneida County, in view of fact that 
both counties were in same judicial 
district. I 


N.Y.—Mittleman v. Syracuse Barrel 

Co., 141 N.Y.S.2d 138. 

(3) Where venue of action was laid 
in Suffolk County and prior to enact¬ 
ment of 1944 statute Suffolk and 
Kings Counties were both within sec¬ 
ond judicial district, but statute cre¬ 
ated tenth judicial district consisting 
of Nassau and Suffolk Counties, a 
motion made in Kings County in sec¬ 
ond judicial district to vacate or 
modify notice of examination before 
trial would be denied without preju¬ 
dice, since under civil practice rule 
motions in actions pending in Suffolk 
County may be made only in counties 
of Suffolk or Nassau. 

N.Y.—Barry v. Gaffney, 52 N.Y.S.2d 

875, 183 Misc. 763. 

Proper county 

(1) In an action pending in New 
York County against defendant, a 
resident of Kings County, the prop¬ 
er county in which to make a mo¬ 
tion to vacate a notice for examina¬ 
tion of defendant is New York Coun¬ 
ty, and not Kings County. 

N.Y.—:Reilly v. Reilly, 204 N.Y.S. 97, 

123 Misc. 821. 

(2) Motion for order vacating sub¬ 
poena commanding trust company 
to testify and give evidence in ex¬ 
amination before trial of action to 
which it was not party is required 
to be heard and determined in county 
within judicial district in which ac¬ 
tion was triable, 

N.Y.—Conrad v. Biddle, 289 N.Y.S. 

1090, 160 Misc. 466. 
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is undesirable to make a motion to vacate a notice 
of examination returnable in another court than the 
court in which the action is pending, and such a 
motion is properly made in the court in which the 
action is pending even though the notice is return¬ 
able in another court. 42 The affidavit supporting a 
motion to vacate a notice of examination may be 
made by the moving party's attorney, 43 and in fact 
no affidavit is absolutely required, 44 since the motion 
may be made with or without affidavits. 44,5 A party 
moving for examination of the adverse party before 
trial is not required to submit countervailing affi¬ 
davits after the adverse party moves to vacate or 
modify the notice of examination. 44,10 

Burden of proof . If the right to an examination 
before trial under a notice of examination is ques¬ 
tioned the burden of applying to the court is cast 
on the party who is subject to the examination. 45 
According to some authority, the burden of per¬ 
suasion, in support of an application for a protec¬ 
tive order denying the right to discovery, is on the 
moving party. 45 - 5 

In New York the courts are not in agreement on 
the question of the burden of proof on a motion to 
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vacate a notice of examination. In some courts of 
the state it is held that the burden is on the mov¬ 
ant to show lack of necessity for such examination 
and that the movant must show that the testimony 
which the adverse party seeks on the examination is 
not material and necessary, or that the interests of 
justice will not be subserved thereby. 46 In others 
it is held that the rule and burden of proof are the 
same where a notice of examination is challenged 
by a motion to vacate or modify as they are on an 
application for a court order for an examination ; 4 ? 
that the burden is on the party seeking the examina¬ 
tion to sustain it by showing facts which entitle him 
to it, and there is no burden on the party moving to 
vacate the notice to show that the conditions which 
permit an examination do not exist. 48 A mere state¬ 
ment or allegation by the party seeking the examina¬ 
tion that the matters on which examination is sought 
are material and ncce^ary for the party to prove 
in order to establish his case is nothing more than a 
legal conclusion and insufficient. 49 

Material on which motion determined. All that 
is normally necessary for judicial scrutiny of an 
opposed examination on notice arc the notice to 
examine, the notice of motion to vacate or modify. 


42. N.Y.—Goldberg v. Candy Prod¬ 
ucts Co., 215 N.Y.S. 772, 127 Misc. 
455. 

43. N.Y.—Kirman v_ Pries, 220 N. 
Y.S. 430, 128 Misc. 861—Klein v. 
Pothmont, 196 N.Y.S. 373, 119 Misc. 
322. 

Mittleman v. Syracuse Barrel Co., 
141 N.Y.S.2d 138. 

44. N.Y.—Klein v. Pothmont, 220 N. 
Y.S. 430, 128 Misc. 861. 

44.5 N.Y.—Sumner v. Mathews, 108 
N.Y.S.2d 207, 200 Misc. 826 . 

44.10 N.Y.—Sumner v. Mathews, 
supra—Brower v. John G. Myers 
Co., 88 N.Y.S.2d 596, 194 Misc. 948. 

Heath v. Masotti, 55 N.Y.S.2d 
416, affirmed 59 N.Y.S.2d 384, 269 
App.Div. 1007. 

Xa action for accounting by fiduciary 
In action by stockholder, on behalf 
of himself and other stockholders 
similarly situated, to compel direc¬ 
tors of corporation to account for 
alleged profits wrongfully made by 
directors and withheld from corpo¬ 
ration, stockholder would be per¬ 
mitted to examine directors before 
trial on those matters set forth in 
stockholder's notice of examination 
which would disclose wrongdoing, if 
any, of directors, and also into ac¬ 
counts of directors in so far as would 
be required to establish such wrong¬ 
doing, although stockholder failed to 
submit supporting affidavits showing 
materiality and necessity of testi¬ 


mony sought under notice of exam¬ 
ination. 

N.Y.—Loydahl v. Haglund, 23 N.Y.S. 
2d 245, affirmed 23 N.Y.S.2d 200, 
260 App.Div. 900. 

45. N.Y.—Kirman v. Fries, 220 N. 
Y.S. 430, 12S Misc. 861. 

Meaning of rule 

Rule that burden of applying to 
court is cast on defendant who de¬ 
sires to question right to his exam¬ 
ination by plaintiff before trial means 
that, if defendant ignores notice of 
deposition without going forward by 
making a motion to vacate or modify, 
he will allow relief to be obtained 
against him by default. 

N.Y.—Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906. 

Former rule changed 

Civ.Pract.Act §§ 288, 290, 291, pro¬ 
viding for examination of the par¬ 
ties before trial, changed the rule 
under the code of civil procedure, 
that such parties ordinarily were 
not subject to examination, and cast 
on the party to be examined the 
burden of applying to the court to 
avoid such examination. 

N.Y.—Buehler v. Bush, 191 N.Y.S. 
848, 200 APP.Div. 206. 

45.5 Pa.-—Bealla v. Zuba, 4 Pa.Dist. 
& Co.2d 545, 45 Luz.L.Reg. 211. 

46. N.Y.—Citizens’ Trust Co. of 
Utica v. R. Prescott & Son, 223 
N.Y.S. 184, 221 App.Div. 420, 
Klauber v. S. K. E. Operating 
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Co.. 295 N.Y.S. 701, 153 Misc. 418 
—Hillick v. E. W. Edwards & Son, 
256 N.Y.S. 313, 1-13 Misc. 277, mod¬ 
ified on other grounds 257 N.Y.S. 
945. 235 App.Div. 803, Pearl v. 
Abraham & Straus, 257 N.Y.S. 946, 
235 App.Div. 803, and Jacobs v. E. 
W. Edwards & Soil, 257 N.Y.S. 947, 
235 App.Div. 893. 

47. N.Y.—Kahn & Feldman v. 

Brooklyn Edison Co., 238 N.Y.S. 
305, 228 App.Div. 668. 

Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 006. 

48. N.Y.—Tremblay v. Lyon, supra— 
Abels v. Rubin, 261 N.Y.S. 85, 145 
Misc. 806—Kirman v. Fries, 220 
N.Y.S. 430, 128 Misc. 861. 

Snyder v. Sullivan, 78 N.Y,S.2d 
405. 

Affidavit sufficient to impose burden 

Affidavit supporting motion to va¬ 
cate notice of examination of de¬ 
fendant before trial as being mere 
"fishing excursion," nnd attempt to 
cross-examine, Is sufficient to re¬ 
quire plaintiff to show necessity of 
examination. 

N.Y.-—Kirman v. B’rlcs, 220 N.Y.S. 
430, 128 Misc. 861. 

49. N.Y.—Higgins v. New York Dock 
Co., 122 N.Y.S. 465, 137 App.Div. 
823. 

Abels v. Rubin, 261 N.Y.S, 85, 
145 Misc. 806—Van Riper v. Ray, 
150 N.Y.S. 947, 87 Misc. 445. 
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and the pleadings. 49 *® A motion for the vacation made prior to the date set for the examination; 

of a notice of examination as to which the party but the provision cont em plates that in many cases 

seeking the examination has failed to file answering the hearing of the motion will occur subsequently 

affidavits must be determined on the notice of ex- to the date set for the examination, and that the 

amination, the pleadings, and the affidavit submit- same shall be permissible, if brought on for hearing 

ted on behalf of the movant. 50 without delay; 51 and the fact that a motion to va¬ 

cate, served prior to the date set for the examina- 
Stay of proceedings . A statute providing that if tion, was returnable after the date set for the ex- 

service of notice of a motion to vacate or modify a amination will not prevent its operating as a stay 

notice of examination is made for the first term or 0 f the examination. 52 

sitting of court at which the motion can be heard, 

it shall operate to stay the taking of the testimony § 50 . Time and Place of Examination 

until the determination of the motion is intended to x ^ A ^ 

. There must be compliance with statutory provisions 

provide against unreasonable delays and possible and rules of court which control the place of the exam- 
hardship to the examining litigant; in New York ination and the time at which It may or must be held. 

it must be construed with the understanding that it The place in which it is provided that the exam- 
is of state-wide application, applying to districts ination is to be held must be in compliance with 

where the terms of court are held at various times the requirements of the controlling statute. 53 While 

and sittings occur at different places in the same it has been said that it would seem that a party 
districts at different times and to New York county should be examined in the county of his resi- 
where the justices sit at a continuous session; and dence, 53 * 5 under some statutory provisions exami- 
where justices sit at a continuous session the stat- nation may be had in the county where the person 
ute refers to a sitting of the court of monthly dura- resides or has an office for the regular transaction 
tion and its intention is that the motion papers of business, or in the county in which the action 

should be served within the month during which is pending. 53 * 10 Under such provisions it is not 

the examination is noticed. Furthermore the serv- necessary that the examination be held in the county 

ice of the notice of motion to vacate should be where the person resides or has his place of busi- 

49.5 N.Y.—Sumner v. Mathews, 108 
N.Y.S.2d 207, 200 Misc. 826. 

Allegations considered true 

On motion for order to vacate no¬ 
tice to take testimony of credit serv¬ 
ice bureau, allegations of lender that 
it relied on bureau’s erroneous re¬ 
port on borrower in making loan 
would be considered true. 

N.Y.—Balducci v. Zenner, 113 N.Y.S. 

2d 178, 203 Misc. 40. 

50. N.Y. — Kirman v. Fries, 220 N.Y. 

S. 430, 128 Misc. 861. 

Pleadings at time of argument 

On motion of plaintiff in negligence 
action to vacate defendants’ notice 
to examine plaintiff before trial, al¬ 
though defendants had amended their 
answer after motion was argued but 
before decision, special term would 
decide motion with respect to plead¬ 
ings at time of argument. 

N.Y.—Curran v. Matson, 32 N.Y.S.2d 
12, 177 Misc. 861. 

61. N.Y.—Hand v. Haiduck, 204 N. 

Y.S. 214, 122 Misc. 628. 

52. N.Y.—O’Neill v. James, 212 N. 

Y.S. 386, 214 App.Div. 552. 

Hand v. Haiduck, 204 N.Y.S. 214, 

122 Misc. 628. 

53. N.Y.—In re Klein, 138 N.Y.S.2d 
81, 285 App.Div. 906, reversed on 
other grounds 131 N.E.2d 888, 309 
N.Y. 474. 

In re Kimmerle’s Will, 225 N.Y. 

S. 779, 130 Misc. 767. 
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Tex.—Knox v. Long, 257 S.W.2d 289, 
152 Tex. 291. 

Wis.—State ex rel. Walling v. Sulli¬ 
van, 13 N.W.2d 550, 245 Wis. 180, 
154 A.L.R. 841. 

Corporation as “person” 

Term “person,” as used in statute 
relating to place of pre-trial exam¬ 
ination of a witness, includes a cor¬ 
poration and a joint stock association. 
N.Y.—Harold J. Smith Leather Corp. 
v. Slater-Boroff, Inc., 129 N.Y.S.2d 
557, 206 Misc. 124. 

Incorrect place designated in notice 

Once a notice of examination be¬ 
fore trial is duly served, even though 
an incorrect place of examination has 
been fixed, court retains jurisdiction 
and may fix a proper place for exam¬ 
ination. 

N.Y.—Sepe v. Johnson, 157 N.Y.S.2d 
781. 

53.5 N.C.—Bailey v. Matthews, 72 S. 
E. 92, 156 N.C. 78. 

53.10 Residence and place of busi¬ 
ness in county where action 
pending 

Where action was commenced and 
was pending in Onondaga County, 
where plaintiff had a residence and 
also an office for regular transaction 
of business in person, examination of 
plaintiff before trial should be con¬ 
ducted in Onondaga County, rather 
than in New York County where 
plaintiff merely had an office and did j 


not regularly transact business in 
person. 

N.Y.—Levine v. Levy, 141 N.Y.S.2d 
131. 

Place of business 

Under statute providing that pre¬ 
trial examination of a person who is 
a resident shall be held in county 
in which he resides or has an office 
for regular transaction of business 
in person, sales room maintained by 
seller in which samples and inven¬ 
tory at no time exceeded five percent 
of total did not constitute an “office 
for regular transaction of business’’ 
within that county and therefore sell¬ 
er was entitled to a change of place 
of examination. 

N.Y.—Harold J. Smith Leather Corp. 
v. Slater-Boroff, Inc., 129 N.Y.S.2d 
557, 206 Misc. 124. 

Under former statute 

(1) Under former New York stat¬ 
ute, examination of a party, resident 
of state, could be had only in county 
in which person resided or had his 
place of business. 

N.Y.—Chittenden v. San Domingo Im¬ 
provement Co. of New York, 116 
N.Y.S. 829, 132 App.Div. 169. 

18 C.J. p 1099 note 6. 

(2) The examination of a party 
could be had only before a judge and 
not before a referee. 

N.Y.—Berdell v. Berdell, 86 N.Y. 519. 
Draper v. Henningsen, 14 N.Y.Su- 
per. 611. 
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nesSj 53.i5 b u t the examination may be had in the 
county of venue. 53 * 20 However, where the stat¬ 
ute so provides, to be had in the county of venue 
it is necessary that an order for examination be 
served; 53 * 25 and if the examination is initiated by 
notice it may not be had in the county of venue, 
but must be in the county where the person resides 
or has his place of business. 54 These rules have 
been held of general application to resident and non¬ 
resident witnesses. 54 * 5 

In determining the place where the examination 
is to be held the court should consider whether or 
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not attendance at the examination in the county in 
which it may be directed to be held would be too 
burdensome. 54 * 10 Ordinarily, when no affirmative 
defense or counterclaim is involved, defendant 
should not be required to travel any great distance 
in order to be examined by plaintiff for purposes 
of discovery. 54 * 15 A party has no right to examine 
his adversary before trial at the dwelling house of 
the latter against his objection. 55 An objection to 
the taking of oral depositions of one party’s witness¬ 
es in the office of the attorney of the other party has 
been upheld on the ground that it might be embar- 


53.15 N.Y.—Kennedy* v. Kennedy, 91 
N.Y.S.2d 293, 135 Misc. 220. 

Slater v. Adamo, 92 N.Y.S.2d 39 
—Seidman v. Wolff, 27 N.Y.S.2d 
136. 

53.20 N.Y.—Popkin v. Original Nov¬ 
elty Co., 92 N.Y.S.2d 36, 196 Mlsc. 
120—Sapakas v. Shulsk, 42 N.Y.S. 
2d 810, 181 Misc. 607. 

Nadler v. Commercial Travelers 
Mat. Acc. Ass’n of America, 137 N. 
Y.S.2d 176—Bloom’s Wholesale 
Fruit & Produce, Inc. v. Dubois, 
132 N.Y.S.2d 799—Slater v. Adamo, 
92 N.Y.S.2d 39—Langan v. Cabot, 
67 N.Y.S.2d 779—Seidman v. Wolff, 
27 N.Y.S.2d 136. 

Objections to examination 

(1) Where affidavits filed in re¬ 
sponse to motion for pre-trial exam¬ 
ination recited that defendant was 
nearly eighty years of age and re¬ 
sided in another county and request¬ 
ed that examination, if allowed, be 
held in county of his residence, but 
did not show defendant to be so 
physically incapacitated as to make 
it unduly burdensome for him to at¬ 
tend in county where action was 
pending, or that his coming to such 
county would result in serious in¬ 
convenience or unnecessary hardship, 
examination was directed to proceed 
in county where action was pending. 
N.Y.—Pandolfi v. Brands, 119 N.Y.S. 

2d 276. 

(2) Examination of defendants be¬ 
fore trial would be held in county 
where action was pending in absence 
of reason assigned by defendants why 
examination should not be held 
therein or claim of hardship or in¬ 
convenience, or other than mere sug¬ 
gestion that examination be held in 
county where defendants were lo¬ 
cated. 

N.Y.—Seidman v. Wolff, 27 N.Y.S.2d 
136. 

53.25 N.Y.—Lowsley v. TJretzky, 129 
N.Y.S.2d 742, 205 Misc. 610—Pop- 
kin v. Original Novelty Co., 92 N. 
Y.S.2d 36, 196 Misc. 120—Sapakas 
v. Shulsk, 42 N.Y.S.2d 810, 181 Misc. 
607. 


Bloom’s Wholesale Fruit & Pro¬ 
duce, Inc. v. Dubois, 132 N.Y.S.2d 
799. 

Protection against hardship 

Examinations before trial should 
be granted liberally, and protection 
against undue hardship with respect 
to place of examination is afforded 
by requiring an order to authorize an 
examination in county other than 
that in which person resides or has 
an office for regular transaction of 
business in person. 

N.Y.—Lowsley v. TJretzky, 129 N.Y. 
S.2d 742, 205 Misc. 610. 

54. N.Y.—Ahearn v. Manzione, 62 N. 
Y.S.2d 280, 270 App.DIv. 944. 

Faine v. Imported Brands, Inc., 
156 N.Y.S.2d 227, 3 Misc.2d 813— 
Harold J. Smith Leather Corp. v. 

I Slater-Boroff, Inc., 129 N.Y.S.2d 557, 
206 Misc. 124—Popkin v. Original 
Novelty Co., 92 N.Y.S.2d 36, 196 
Misc. 120—Sapakas v. Shulsk, 42 
N.Y.S.2d 810, 181 Misc. 607—Con¬ 
rad v. Biddle, 289 N.Y.S. 10 90, 160 
Misc. 466. 

Inconsistent rule ineffective 

Rule inconsistent with Civil Prac¬ 
tice Act is not of any effect, and 
provisions of Civil Practice Act per¬ 
taining to examination of a person 
prevail over any inconsistent provi¬ 
sion pertaining to such examination 
in Rules of Civil Practice. 

N.Y.—Lowsley v. Uretzky, 129 N.Y. 
S.2d 742, 205 Misc. 610. 

Effect of cross notice 

Where county court had decided 
defendant could examine plaintiff 
pursuant to notice of examination on 
matters set forth therein but direct¬ 
ed examination to take place in New 
York County, and plaintiff thereafter 
served notice of examination for ex¬ 
amination of defendant to be held in 
Sullivan County, defendant would not, 
in absence of motion to vacate or 
modify previous order of court, be 
entitled to examination of plaintiff 
in accordance with defendant’s cross 
notice therefor at same time and 
place as that set forth in plaintiff's 
notice of examination. 

N.Y.—Lowsley v. TJretzky, supra. j 
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54.5 N.Y.—Seidman v. Wolff, 27 N. 
Y.S.2d 136. 

Notice to produce 
Notice of pro-trial examination of 
plaintiff’s assignor, as witness, was 
unauthorized whore such witness is 
nonresident of state and notice re¬ 
quired plaintiff to produce witness for 
examination in state. 

N.Y.—Shnhmoon v. Shahmoon, 172 N. 
Y.S.2d 938. 

54.10 N.Y.—Pandolfl v. Brands, 119 
N.Y.S.2d 276. 

Where action pending 

Where it did not appear that hold¬ 
ing of pre-trial examination of de¬ 
fendant in county whore notion was 
pending would incur hardship or in¬ 
convenience on defendant, examina¬ 
tion was directed to be held in that 
county. 

N.Y.—LIghtol ler, Inc., v. II & L Dis¬ 
tributors, Inc., 140 N.Y.S.2d 610, 208 
Misc. 808. 

54.15 Fla.—Kaufman v. Kaufman, 
63 So.2d 196. 

N.Y.—Duncan v. Jacobson, 66 N.Y.S. 
2d 360, 187 Misc. 918, anirmed 80 
N.Y.S.2d 726, 274 App.Div. 7C2. 

Discretion of court 

Superior court acted within its dis¬ 
cretion when it refused to enter order 
to compel plaintiff, who was employed 
in Los Angeles, to travel to Seattle 
to appear for oral examination before 
trial. 

Wash.—Newsom v. West Wind Corp., 
240 P.2d 367, 41 Wash.2d 375. 

55. Ind.—McSwano v. Foreman, 78 
N.E. 630, 167 Ind. 171. 

Examination permitted 

In action for partition of stock 
certificate owned by plaintiffs and 
defendant in common, wherein ques¬ 
tion was raised concerning intent of 
donor of gift of stock, defendant's 
motion to examine donor at donor’s 
home was granted. 

N.Y.—Mann v. Schuman, 142 N.Y.S.2d 
689, reversed on other grounds 146 
N.Y.S.3d 716, 1 A.D.2d 678. 
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DISCOVERY § 50 


rassing to the witnesses to attend at the office of 
opposing counsel. 55 * 5 

Ordinarily, a nonresident party to a civil action 
may not be required to appear in the state to make 
discovery unless he is within the jurisdiction of the 
court and able to attend and give his testimony. 55 - 10 
Where a nonresident is to be examined, the party 
applying for the examination is not absolutely re¬ 
quired to resort to an examination on oral questions 
at the residence of the party to be examined; 56 
the examination may be had out of the state on 
commission issued for that purpose. 57 Where ex¬ 
amination is sought of a nonresident plaintiff, the 
examination will not be ordered to be on written 
interrogatories in the absence of a showing of any 
undue hardship on plaintiff, particularly where de¬ 


fendant has indicated his willingness to make every 
reasonable arrangement to conduct the examination 
at the place where the action is pending. 57 * 5 

If a nonresident or foreign corporation is sued in 
the state, and there is no reason to believe that 
defendant or an officer of the foreign corporation 
may be found in the state, plaintiff will not ordi¬ 
narily be permitted to coerce defendant into sub¬ 
mitting to an examination in the state, but instead 
will be left to his remedy of procuring the testi¬ 
mony by a commission; 58 but where a nonresident 
or foreign corporation sues in the state it is a mat¬ 
ter resting in the sound judicial discretion of the 
court, dependent on the facts and circumstances of 
each case, whether plaintiff will be required to sub- 


55.5 Pa.—Eisenberg v. Penn Traffic 
Co., 6 Pa.Dlst. & Co.2d 364. 

55.10 Mich.—Ann Arbor Bank v. 
Weber, 61 N.W.2d 84, 338 Mich. 341. 

Purpose of provision in statute per¬ 
taining to examination of adverse 
party requiring that a nonresident 
may be required to attend examina¬ 
tion without service of subpoena was 
to substitute an order requiring at¬ 
tendance before a court or commis¬ 
sioner in a foreign state for sub¬ 
poena. 

Wis.—State ex rel. Walling v. Sulli¬ 
van, 13 N.W.2d 650, 246 Wis. 180, 
154 A.B.R. 841. 

Appearance of party 

Order for adverse examination of 
nonresident defendant before a no¬ 
tary in state of defendant's residence 
did not amount to “process," and 
was within power of court to make 
in exercise of jurisdiction court ac¬ 
quired by service of summons and 
appearance of defendant; and such 
order had no extraterritorial effect, 
in proper sense of term, so as to be 
beyond jurisdiction of court. 

Wis.—State ex rel. Walling v. Sulli¬ 
van, supra. 

56. N.Y.—Western Ivory Button Co. 
v. Silverberg Import Co., 170 N.Y. 
S. 56. 

In ‘Wisconsin. 

(1) Under St.1917 § 4096, as ex¬ 
isting March 31, 1919, the trial court 
had no power to order the adverse 
party examination of a nonresident 
to take place within the state when 
he could not be personally served 
with notice and subpoenaed. 

Wis.—George v. Bode, 175 N.W. 939, 
170 Wis. 411. 

(2) The amendment of St.1917 $ 
4096, by L.1919, c 239, relating to 
power of court to fix time and place 
of examination, contemplates that it 
should be left in discretion of trial 
court to say whether a nonresident 


be examined in this state or at his 
domicile. 

Wis.—George v. Bode, supra. 

57. N.Y.—Brockway v. Stanton, 4 N. 

Y.Super. 640, 1 Code Rep. 128. 
Written interrogatories 

(1) Where plaintiff made applica¬ 
tion for examination of nonresident 
defendant before trial with respect 
to matters denied by defendant in 
his answer and defendant asserted 
that application was but a plan to 
coerce him into making a settle¬ 
ment, court would not compel de¬ 
fendant to come to New York for 
purpose of examination, but would 
leave plaintiff to seek relief by 
written interrogatories subject to ex¬ 
amination, if defendant appeared on 
trial, on all items and require produc¬ 
tion of papers as authorized by stat¬ 
ute. 

N.Y.—Wiesenberg v. Koster, 4 N.Y.S. 

2d 71, 167 Misc. 852, affirmed 4 N. 

Y.S.2d 192, 254 App.Div, 661. 

(2) A defendant, while not entitled 
to an order requiring plaintiff to 
travel from Texas to New York for 
examination before trial in view of 
plaintiff having given defendant in¬ 
formation sought except possibly for 
two items, could move for examina¬ 
tion of plaintiff by written inter¬ 
rogatory at plaintiff’s place of busi¬ 
ness in Texas. 

N.Y.—Holcomb v. Union Confection¬ 
ery Machinery Co., 113 N.Y.S.2d 32, 

280 App.Div. 252. 

57.5 N.Y.—Duncan v. Jacobson, 66 N. 

Y.S.2d 369, 187 Misc. 918 f affirmed 

80 N.Y.S.2d 726, 274 App.Div. 762. 
Counterclaim ant 

A nonresident defendant who in¬ 
terposed a counterclaim in action 
against him in city court of New 
York City, was not entitled to vaca¬ 
tion of notice of examination in 
Bronx County as an adverse party 
before trial served on his attorney. 
N.Y.—Berger v. Van Doom, 57 N.Y. 

S.2d 434. i 


58. N.Y.—Bolognini v. Anheuser- 
Busch, Inc., 109 N.Y.S.2d 111, 279 
App.Div. 819—Foreign Supply Co. 
v. Keystone Equipment Co., 104 N. 
Y.S.2d 577, 278 App.Div. 816—E. 
Richard Meinig Co. v. U. S. Fasten¬ 
er Co., 185 N.Y.S. 320, 194 App.Div. 
397—Sivelli v. New River Coal Co., 
171 N.Y.S. 429, 184 App.Div. 62. 

Cronan v. Schilling, 100 N.Y.S. 
2d 474. 

Wis.—Midwest Broadcasting Co. v. 
Dolero Hotel Co., 78 N.W.2d 898, 
273 Wis. 508. 

Abuse of discretion 

(1) Where defendant in New York 
action to remove cloud on title to real 
property was resident of California 
and had been nonresident of New 
York for past eight years, and delay 
in commencement of action was un¬ 
explained, order directing examina¬ 
tion of defendant in Kings County, 
New York, was an improvident exer¬ 
cise of discretion on part of special 
term, and plaintiff could apply to ex¬ 
amine defendant in California on 
written interrogatories or by open 
commission. 

N.Y.—Droogas v. Droogas, 150 N.Y. 
S.2d 445, 1 A.D.2d 965. 

(2) In action against Michigan 
drug manufacturer for allegedly 
marketing inherently dangerous drug, 
wherein plaintiff noticed examina¬ 
tion of defendant which could re¬ 
quire an examination of many per¬ 
sons having variety of connections 
with alleged harmful product and 
production of many documents, it 
was improvident exercise of discre¬ 
tion to direct examination in New 
York, and order would be modified 
to provide for examination in De¬ 
troit, Michigan, by written interroga¬ 
tories or open commission to be se¬ 
lected by plaintiff. 

N.Y.—Bodenst&dt v. Parke, Davis <fe 
Co., 146 N.Y.S.2d 377, 1 A,D.2d 
670. 
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mit to an examination in the state before trial, 59 and 
if a foreign corporation sues in the state it is only 
where serious hardship would result to such corpora¬ 
tion, and its officers be required to travel a great 
distance, that defendant will be relegated to the 
remedy of applying for a commission. 60 The fact 
that the court will ordinarily, as a matter of dis¬ 
cretion, relegate the party seeking the examination 
to the remedy of a commission to take the deposi¬ 
tion at the home office of a corporation does not 
mean that the court is without power to compel the 
examination to be held in the state. 60 * 5 Under some 
statutes a corporation may be examined by examina¬ 
tion of its officers at the place where the corporation 
transacts business, 61 unless it may be regarded as 
an unreasonable hardship and unnecessary expense 
to produce a particular officer personally for ex¬ 
amination at that place. 61 * 5 

The fact that an order has been procured for the 
examination before trial of a nonresident defend¬ 
ant corporation at a place named in the state of its 
domicile will not preclude plaintiff from examining 
an officer of the corporation while present in the 
state. 62 


In Kentucky, a party may be examined as though 
under cross-examination at the instance of his ad¬ 
versary either orally in open court or by deposition 
as any other witness. 63 

Doctors and nurses. A provision for the appoint¬ 
ment of a referee for the examination of doctors 
and nurses has for its purpose the avoidance of 
inconvenience of requiring doctors and nurses to 
attend as witnesses at a trial held some distance 
from the hospital to which they arc regularly at¬ 
tached; 63 * 5 but it has been held that they do not 
come within the purview of such a provision where 
they are sought to be examined as adverse wit¬ 
nesses, and could and would be examined without 
delay at a court house not far distant from the hos¬ 
pital to which they are attached. G3 * 10 

Time. Under some statutes the examination may 
be had at any time before the trial, at the option of 
the party claiming it. 64 Under other statutes the 
order for the examination should set a reasonable 
time therefor which will not cause unreasonable 
hardship to the party to be examined. 65 Examina- 


59. N.Y.—E. Richard Meinig Co. v. 
XT. S. Fastener Co., 185 N.Y.S. 320, 
194 App.Div. 397. 

N.Y.—Cronan v. Schilling, 100 N.Y.S. 
2d 474. 

Discretion not albnsed 
Fla.—City of Miami Beach v. Wolfe, 
83 So.2d 774. 

N.Y.—Fitzgerald v. Primmer, 146 N. 
Y.S.2d 15, 1 Misc.2d 403. 

60. N.Y.—Island Supply Co. v. 

Steitz, 217 N.Y.S. 154, 127 Misc. 
598. 

Cronan v. Schilling, 100 N.Y.S.2d 
474. 

60.5 N.Y.—Cronan v. Schilling, su¬ 
pra. 

61. N.Y.—Sandler v. Superior Indus. 
Gas Corp., 162 N.Y.S.2d 322, 3 App. 
Div.2d 917. 

Taylor v. L. C. Smith & Corona 
Typewriters, 38 N.Y.S.2d 864, 170 
Misc. 290, affirmed 43 N.Y.S.2d 745, 
266 App.Div. 903—Foreign Vintag¬ 
es v. Dina Restaurant Corporation, 
288 N.Y.S. 551, 159 Misc. 597. 

31.5 N.Y.—Honig v. Edlill Realty 
Co., 123 N.Y.S.2d 23, 282 App.Div. 
796. 

62. Wis.—Gallun v. Hibernia Bank 
& Trust Co., 195 N.W. 703, 182 
Wis. 40. 

63. Ky.—Carter v. Flegle, 232 S.W. 
621, 192 Ky. 193. 

18 C.J. p 1085 note 88. 

Discretionary with court 
It is discretionary with the court 
whether or not it will order an oral 


examination in open court. If there 
is not some very urgent reason why 
such an examination should be had, 
an examination by deposition will be 
had. 

Ky.—Carter v. Flegle, supra. 

63.5 N.Y.—Veneri v. Mount Vernon 
Hospital, 151 N.Y.S.2d 9S4, 2 Misc. 
2d 1063. 

63.10 N.Y.—Veneri v. Mount Vernon 
Hospital, supra. 

64. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld Coun¬ 
ty v. Endahl, 224 N.W. 951, 55 S.D. 
73. 

65. Colo.—Manning v. Manning, 317 
P.2d 329, 

N.Y.—Probst v. Frenkel, 270 N.Y.S. 
667, 240 App.Div. 504. 

Otis v. Novadel Agene Corp., 133 
N.Y.S.2d 401, 206 Misc. 380, modi¬ 
fied on other grounds 13C N.Y.S. 
2d 731, 285 App.Div. 862. 

Effect of failure to fill bill of par¬ 
ticulars see supra § 24, 

Foreign resident 

(1) Order requiring foreign resi¬ 
dent to appear March 5, 1934, for 
examination before trial which will 
take place in about two years in ordi¬ 
nary course was hold improper 
where plaintiff made no showing in¬ 
dicating that prejudice would result 
by examination of foreign resident 
at later time. 

N.Y.—Probst v. Frenkel, 270 N.Y.S. 
667, 240 App.Div. 504. 
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(2) Requiring nonresident plaintiff 
to appear for examination prior to 
trial was improvident, and order for 
examination should be modified to ex¬ 
tent of requiring plaintiff to appear 
for examination three days prior to 
trial or permitting plaintiff, at its 
election, to have an oral examination 
with all reasonable expenses, includ¬ 
ing counsel fees, to be paid by plain¬ 
tiff. 

N.Y.-—Hook Drugs, Tno. v. II. Clay 

Glover Co., 118 N.Y.S.Ud 486. 

(3) A nonresident plaintiff, having 
invoked jurisdiction of New York 
court, would lie required to attend 
for examination there before trial on 
defendant's counterclaim within ten 
days after case first appeared on re¬ 
serve calendar and trial would not bo 
permitted to proceed until thirty 
days after examination. 

N.Y.—Lcfloff v. Forkor, 71 N.Y.S.2d 

G8. 

(4) Foreign corporation with office 
in Brazil, having invoked jurisdiction 
of New York court by instituting an 
action therein, should lie required 
to submit to an examination before 
trial on matters in support of de¬ 
fendant’s counterclaim; but, where 
action could not be reached for trial 
for more than a year, president or 
any other officer of plaint iff corpora¬ 
tion having knowledge of facts would 
be permitted to appear for examina¬ 
tion at any time not later than ten 
days before trial, being required also 
to produce relevant records and docu¬ 
ments. 
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tion should be held as soon as possible in the prog¬ 
ress of the litigation. 65 * 5 A party served with a 
notice of examination, if he desires an examination 
of the party serving the notice, is not required to ex¬ 
amine him on the same date, 65 * 10 although, as dis¬ 
cussed infra § SI, ordinarily the party whose ex¬ 
amination is sought first should be examined first. 

Adjournments and continuances. The order for 
examination may provide for such adjournments 
and continuances as may suit the convenience of the 
attorneys participating properly to complete the ex¬ 
amination authorized. 65 * 20 


DISCOVERY §§ 50-51 

§ SI. Conduct, Scope, and Extent of Exam¬ 
ination 

a. In general 

b. Cross-examination 

c. Priority of examination 

d. Scope and extent of examination 

e. Signature; correction of transcript 

f. Commission for examination 

a. In General 

Although unlimited freedom in examination is not 
permitted, the general trend is to permit liberality in 
examinations before trial. 

The general trend is to permit liberality in ex¬ 
aminations before trial, 66 but unlimited freedom in 


N.Y.—Sociedade Intercambio Merc. 

Arg. Brasileira v. Irving Herman, 

Inc., 66 N.Y.S.2d 353. 

Time fixed sine die 

Where right to examine plaintiff 
before trial was granted, but plain¬ 
tiff was in armed forces, time for 
examination was fixed sine die with 
provision that examination should 
proceed when plaintiff was on fur¬ 
lough or leave. 

>, N.Y.—Badin v. Kornreich, 41 N.Y.S. 

2d 637, 179 Misc. 529. 

Time as affecting place 

(1) On plaintiff’s motion to exam¬ 
ine defendant in New York County, 
wherein he maintained office, before 
trial of negligence action, special 
term directed that immediate exami¬ 
nation, if insisted on by plaintiff, be 
held in Sullivan County, wherein de¬ 
fendant resided and was actively op¬ 
erating bungalow and hotel colony 
during busy season, and otherwise 
that defendant appear in New York 
County during October, 1953. 

N.Y.—:Libson v. Novack, 124 N.Y.S. 

2d 194, 204 Misc. 4S9. 

(2) On defendant’s motion to modi¬ 
fy plaintiff’s notice to examine de¬ 
fendant before trial of negligence 
action on ground that deposition 
should not be taken at time fixed in 
notice long before likely time of jury 
trial, defendant’s attorney supporting 
affidavit, stating that it would be a 
hardship for defendant to come to 
city specified as place for examina¬ 
tion, from place of his residence 
some two hundred miles from such 
city at time specified, presented no 
substantial reason for postponement 
of examination until action appeared 
on ready day calendar for trial, in 
absence of proof of any serious in¬ 
convenience to, or undue burden on, 
defendant. 

N.Y.—Lowenberg v. Stafford, 124 N. 

Y.S.2d 195, 204 Misc. 487. 

Pailure to agree 

If counsel for respective parties 
cannot agree as to time and place at 
which and person before whom dep¬ 


ositions shall be taken in examina¬ 
tion of adverse party before trial, 
court will make such direction as to 
such matters as to court seems prop¬ 
er. 

N.Y.—Otis v. Novadel Agene Corp., 
133 N.Y.S.2d 401, 206 Misc. 386, 
modified on other grounds 136 N.Y. 
S.2d 731, 285 App.Div. 862. 
Extension of time 

Where defendant, a French busi¬ 
ness entity, had been directed to 
appear for examination before trial 
by officer having knowledge of facts 
and such officer was blind and had 
been born in Russia and long delay 
had occurred in processing his visa 
* application, order extending date for 
examination should not impose condi¬ 
tion that defendant would not for any 
reason seek further extension beyond 
fixed date, but would adjourn exam¬ 
ination to fixed date at which time 
either party could apply for such 
further relief as would be proper 
under circumstances then existing. 
N.Y.—New England Industries v. 
Youssefian & Cie, 135 N.Y.S.2d 229, 
284 App.Div. 953. 

65.5 N.Y.—Lowenberg v. Stafford, 
124 N.Y.S.2d 195, 204 Misc. 487. 

Delay 

Where counsel representing one of 
defendants in an automobile accident 
case had only recently been substi¬ 
tuted to conduct defense on behalf 
of that defendant, and was not guilty 
of any delay, even though trial might 
be delayed, such ground could not be 
used as a ground to deny examination 
of plaintiff and other defendant prior 
to trial. 

N.Y.—Johansen v. Gray, 106 N.Y.S.2d 
219, reversed on other grounds 108 
N.Y.S.2d 35, 279 App.Div. 108. 

65.10 N.Y.—Calandra v. Wucher, 115 
N.Y.S.2d 679, 203 Misc. 522. 
Concurrent examination 

Under New York Civil Practice Act, 
examination before trial of both 
plaintiff and defendant concurrently 
applies only when examination is 
sought under § 290 relating to exam- 
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inations on notice, and does not apply 
to examinations by order in first 
instance in lieu of notice under §292 
of act. 

N.Y.—:Hill v. Crumedy, 115 N.Y.S. 2d 
277. 

05.20 N.Y.—Otis v. Novadel Agene 
Corporation, 136 N.Y.S.2d 731, 285 
App.Div. 862. 

66. N.Y.—Becker v. City of New 
York, 145 N.Y.S.2d 22, 208 Misc. 
744—Parsons v. Moss, 13 N.Y.S.2d 
865, 171 Misc. 828—Shulz v. Agfa 
Ansco Corporation, 269 N.Y.S. 300, 
149 Misc. 821. 

Flynn v. Royal Development Co., 
54 N.Y.S.2d 585—Manzi v. State, 23 
N.Y.S.2d 21—Slattery v. Parsons, 17 
N.Y.S.2d 6—Cooper v. Roggen, 178 
N.Y.S. 136. 

Pa.—Pottstown Lincoln-Mercury, Inc. 
v. Montgomery County Auto Sales, 
Inc., 2 Pa.Dist. & Co.2d 396, 71 
Montg.Co. 67, 68 York Leg.Rec. 209. 
Use of recording devices in taking 
depositions see Depositions § 69. 
Latitude given 

(1) Considerable latitude should be 
given in examining an adverse par¬ 
ty, for it is in the nature of a 
cross-examination to elicit the truth 
and shorten the trial. 

N.Y.—Guenther v. Ridgway Co., 143 
N.Y.S. 961, 159 App.Div. 74. 

(2) Plaintiff administrator without 
personal knowledge of facts or other 
means of ascertaining them should 
be given reasonable latitude in his 
examination of defendant before trial. 
N.Y.—Bregman v. Edbro Realty Co., 

236 N.Y.S. 409, 135 Misc. 87. 
Number of witnesses 

Pre-trial examination of plaintiff 
corporation should be conducted inso¬ 
far as possible with appearance of 
one officer or director, but, if in¬ 
formation cannot be furnished be¬ 
cause of lack of knowledge of officer 
present, defendant can call on as 
many officers as are necessary in 
order to bind plaintiff, and a person 
called may be excused from testify¬ 
ing if he is no longer an officer. 



§ 51 DISCOVERY 

examination is not permitted. 67 The examination 
should be limited to the particulars in the notice or 
order of examination as the subject or subjects of 
intended inquiry. 68 On the examination the rele¬ 
vancy of the questions to the matters being exam¬ 
ined into are to be considered, 69 and the party ex- 
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amined cannot be compelled to disclose anything not 
relevant to the controversy; 70 but the competency 
and admissibility of the evidence sought to be elicit¬ 
ed should not be passed on. 71 

The examination should be conducted the same as 
in the case of any other witness, 72 but it has been 


N.Y.—First Holding & Trading Corp. 
v. Falho, 77 N.Y.S.2d 444. 

67. N.Y.—Bray v. Jevons, 212 N.Y.S. 
167, 214 App.Div. 306. 

Babcock v. Northern New York 
Utilities, 234 N.Y.S. 652, 134 Misc. 
71. 

Affirmative matter 

Parties appearing before court com¬ 
missioner on adverse examination 
may answer only questions submitted 
to them by opposing counsel and are 
not required to offer any positive 
proof, and neither party is required 
on such proceedings affirmatively to 
establish his cause of action or de¬ 
fense in order to avoid summary 
judgment against him. 

Wis.—Beskidniak v. Masny, 60 N.W. 
2d 723, 265 Wis. 74. 

68. Mich.—Nestle v. Fleming, 247 N. 
W. 709, 262 Mich. 417. 

N.Y.—Union Circulation Co. v. Hardel 
Publishers Service, Inc., 162 N.Y.S. 
2d 836, 4 A.D.2d 35—Yonkers New 
System Laundry v. Simon, 20 N.Y. 
S.2d 74, 259 App.Div. 912—Sands v. 
Comerford, 207 N.Y.S. 398, 211 App. 
Div. 406. 

Feldman v. Miller, 106 N.Y.S.2d 
684—First Holding & Trading Corp. 
v. Falbo, 77 N.Y.S.2d 444—Simon v. 
Ellman, 40 N.Y.S.2d 79, affirmed 39 
N.Y.S.2d 773, 265 App.Div. 1009. 
Matters held proper subject of in¬ 
quiry 

(1) A defendant, on his examina¬ 
tion before trial, should have been 
required to answer whether plaintiff 
personally said to him that he, plain¬ 
tiff, would pay defendant a certain 
amount, an inquiry specified in the 
order for defendant’s examination 
before trial. 

N.Y.—Cooper v. Roggen, 178 N.Y.S. 
136. 

(2) In an action by a salesman to 
recover commissions, in view of the 
broad form of the order for the ex¬ 
amination of defendants before trial, 
it was held that they should be re¬ 
quired to give the names, addresses, 
dates, and amounts of various orders 
received by them otherwise than 
through plaintiff salesman, there be¬ 
ing nothing to indicate the informa¬ 
tion would be used for improper pur¬ 
poses, and the matter being relevant. 
N.Y.—Cooper v. Roggen, supra. 
Matters held not proper subject of 

inquiry 

(1) Where the testimony of a de¬ 
fendant on examination before trial 
showed that he had received no let¬ 


ter from plaintiff agreeing an 
amount should be in full payment of 
his claim, and the order for defend¬ 
ant's examination before trial did not 
authorize the inquiry, plaintiff, a 
salesman suing defendant for com¬ 
missions, cannot complain of the city 
court's ruling sustaining defendant’s 
objection to the question whether 
they had received the letter from 
plaintiff. 

N.Y.—Cooper v. Roggen, supra. 

(2) An order for examination of 
defendant as to whether defendants 
were to pay plaintiff commissions on 
sales, renewal orders, and mail or¬ 
ders, and the aggregate of renewal 
and mail orders between certain 
dates, did not warrant a question 
calling for names, addresses, dates, 
and individual amounts of all cus¬ 
tomers who sent mail orders to de¬ 
fendant within a specified period. 
N.Y.—Cooper v. Roggen, supra. 

69. N.Y.—Guenther v. Ridgway Co., 
143 N.Y.S. 961, 159 App.Div. 74. 

70. Wis.—Horlick's Malted Milk Co. 
v. Spiegle, 144 N.W. 272, 165 Wis. 
201 . 

Legal and pertinent 
The questions must be legal and 
pertinent, otherwise the party is not 
bound to answer them. 

N.Y.—Boorman v. Pierce, 56 How.Pr. 
251. 

Proper questions should be answered 
If the questions are pertinent to 
the examination authorized and ma¬ 
terial to the ascertainment of tho 
necessary facts, they should be an¬ 
swered. 

N.Y.—In re Sands, 98 N.Y.S. 459, 112 
App.Div. 649. 

Determination of court on. relevancy 
A witness, when application is 
made for a writ to compel his at¬ 
tendance or by motion to suppress 
the subpoena, may have a court de¬ 
termine whether the matters as to 
which he is to be examined are ma¬ 
terial and relevant before being re¬ 
quired to answer, particularly whore 
he is required to exhibit books and 
papers relating to many other mat¬ 
ters. 

Wis.—Gallun v. Hibernia Bank & 
Trust Co., 195 N.W. 703, 182 Wis. 
40. 

Relevancy not apparent 
Where matter of propriety of ques¬ 
tion propounded on examination be¬ 
fore trial could not be determined 
without examination of pleadings, 
which had not been submitted to 
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court, motion to compel defendant 
to answer such question would be 
denied. 

N.Y.—Wilson v. Kenyon, 120 N.Y.S.2d 
638. 

Bad faith should not be imputed 
in oral examination to a party seeking 
discovery unless irrelevance, imma¬ 
teriality, or scandalous character of 
questioning is apparent. 

Pa.—Potts town Lincoln-Mercury, Inc. 
v. Montgomery County Auto Sales, 
Inc., 2 Fa.Dist. & Co.2d 396, 71 
Montg.Co. 67, 68 York Leg.Rec. 209. 

71. N.Y.—Guenther v. Ridgway Co., 
143 N.Y.S. 961, 159 App.Div. 74. 

Objections to evidence 

In examination of adverse party 
before trial the court’s ruling on ob¬ 
jections to questions asked the wit¬ 
ness and exceptions thereto should 
be noted, but it is not proper prac¬ 
tice to enter an order overruling or ’ 
sustaining such objections. 

N.Y.—Harrison v. Miller, 179 N.Y.S. 

331, 190 App.Div. IS4. 

Matter for trial court 

Whore questions asked on examina¬ 
tion of defendant before trial were 
within scope of examination as order¬ 
ed by court and were relevant, ques¬ 
tions were required to be answered, 
regardless of competency and ma¬ 
teriality of evidence, which were mat¬ 
ters for trial court. 

N.Y.—Klolnilcld v. Katz, 38 N.Y.S.2d 
405, 265 App.Div. 948. 

72. S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld 
County v. Endahl, 224 N.W. 951, 
55 S.D. 73. 

18 C.J. p 1099 note 11. 

Nonresident 

Manner of taking of a pre-trial 
deposition of a nonresident party to 
a cause is same as that provided for 
taking of a deposition of a nonresi¬ 
dent witness. 

Ill.—People ex rel. Prince v. Graber, 
74 N.E.2d 865, 307 Ill. 022. 

Parties as witnesses 
Under rule providing for deposi¬ 
tion by oral examination and that 
order may bo entered requiring exam¬ 
ination to be held with no one present 
except parties to action and their 
officers and counsel, parties are not 
in samo category as witnesses other 
than parties, and motion for order 
to fix time and place for defendants to 
submit to oral examination by plain¬ 
tiffs' attorneys, to be examined sep¬ 
arately and out of presence of other 
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held that a news reporter, or any member of the 
general public, has no right to demand admittance 
to the taking of pre-trial depositions. 72 - 5 It should 
be conducted expeditiously to avoid unnecessary ex¬ 
pense, 73 and under some provisions the court, in 
its discretion, may make any orders necessary for 
the protection of the party or person to be ex¬ 
amined. 73 - 5 The examining party may be entitled 
to have an expert present to assist counsel in the 
examination. 73 - 10 

Where several parties are examined, the examina¬ 
tion is to proceed successively, and with regard to 
matters as to which sufficient information may be 
procured by examination of one party unnecessary 
repetition of such facts shall not be permitted in the 
examination of subsequent parties. 74 Where a num¬ 
ber of witnesses are to be examined, it has been held 
that the examining party may not examine more 
than three witnesses at a time, 74 ’ 5 unless the wit¬ 
nesses and opposing party’s counsel consent to a 
greater number appearing at one session. 74 - 10 

b. Cross-Examination 

The view has been taken that the party or witness 
examined is the witness of the examining party, and 
may not be cross-examined by him; but the party ex¬ 
amined may be entitled to be cross-examined by his 
own counsel. 

While there is authority to the effect that the 
party who is examined by his adversary before trial 


may, on the direct examination, be questioned as on 
a cross-examination, 75 and that it is not error to 
refuse to allow cross-examination of him by his own 
attorney, 76 it has otherwise been held that the party 
or person examined is the witness of the examin¬ 
ing party and may not be cross-examined by him. 76 * 5 
Further, the view has been taken that a party ex¬ 
amined before trial is entitled to be cross-examined 
by his own counsel with respect to all subjects on 
which he has been examined, 76 * 10 and this right may 
be raised by motion in advance of trial to suppress 
the deposition taken without such right of cross- 
examination; 76 - 15 but the erroneous refusal of the 
right to be cross-examined has been held not to re¬ 
quire suppression of the deposition where the re¬ 
fusal of cross-examination might prove at the trial 
to be entirely harmless, 76 * 20 and suppression might 
needlessly prolong the trial. 76 * 25 Cross-examination 
should be allowed only for the limited purpose of 
possibly clarifying an answer given on direct ex¬ 
amination. 76 - 30 On oral examination of a witness 
taken on notice by plaintiff in accordance with the 
rules of practice, defendant could not participate 
in the examination or examine the witness except 
to enable him to correct or explain his testi¬ 
mony. 76 * 35 

c. Priority of Examination 

Ordinarily, the party who first serves notice of exam¬ 
ination is entitled to priority of examination. 


defendants, but in presence of coun¬ 
sel, would be denied. 

N.JT.—Pierce v. Ross, 83 A.2d 313, 15 
N.J.Super. 274. 

TXse of photographs 

On examination before trial, one 
defendant would be required to indi¬ 
cate by marks on photographs, which 
had been marked for identification, lo¬ 
cation of ladders which had been used 
by plaintff’s intestate, but right to 
object on trial to reception in evi¬ 
dence of any photograph so identi¬ 
fied and marked would be preserved 
to defendant. 

N.Y.—‘Wilson v. Kenyon, 120 N.Y.S.2d 
638. 

72.5 Pa.—Knauer v. Dilworth, 5 Pa. 
Dist. & Co.2d 642. 

73. N.Y.—Capital Co. v. Fox, 290 N. 
Y.S. 612, 248 App.Div. 897. 

73.5 Ky.—Armstrong v. Biggs, 302 
S.W.2d 565. 

Protection, of infant 
Court has duty to protect infant's 
rights during examination. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S. 2d 284, 204 Misc. 

74. 

73.10 N.Y.—Proopis v. Equitable 
Life Assur. Soc. of U. S., 48 N.Y.S. 
2d 50, 183 Misc. 379. 


74. N.Y.—Kahn v. Fifth Avenue 
Coach Co., 13 N.Y.S.2d 174, 257 
App.Div. 360. 

74.5 N.Y.—Application of Dimin, 41 
N.Y.S.2d 797. 

74.10 N.Y.—Application of Dimin, 
supra. 

75 . Vt.—In re Foster, 44 Vt. 570. 
Wis.—Horlick's Malted Milk Co. v. 

A. Spiegel Co., 144 N.W. 272, 155 
Wis. 201. 

76. Fla.—May v. Whitehurst, 144 
So. 326, 107 Fla. 174. 

Season for rule 

The scope of the examination is 
limited to testimony applicant seeks 
and which court determines is nec¬ 
essary, and is not governed by same 
procedure as where perpetuation of 
testimony is intended, but examina¬ 
tion is for benefit of plaintiff only, 
who alone is permitted to introduce 
deposition on trial. 

N.Y.—Zeldman v. Electrolux, 292 N.Y. 
S. 116, 161 Misc. 849. 

76.5 N.Y.—Vaughn v. City of New 
York, 132 N.Y.S.2d 919. 

Witness for defendant corporation 
Cross-examination of witness testi¬ 
fying for defendant corporation on 
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pre-trial examination held to aid 
plaintiff in prosecuting action, would 
be stricken on plaintiff’s application 
where purpose of questions asked 
on cross-examination was to show 
defendant’s defense or version of 
facts. 

N.Y.—American Worcestershire Sauce 
Co. v. Armour & Co., 87 N.Y.S.2d 
738, 194 Misc. 745. 

7&10 N.Y.—Gudz v. Good, 114 N.Y. 
S.2d 899, 201 Misc. 727—Gottfried 
v. Gottfried, 95 N.Y.S.2d 561, 197 
Misc. 562—Reliable Textile Co. v. 
Elk Dye Works, 32 N.Y.S.2d 438, 
177 Misc. 926. 

76,15 N.Y.—Gottfried v. Gottfried, 
95 N.Y.S.2d 561, 197 Misc. 562. 

76.20 N.Y.—Gottfried v. Gottfried, 
supra. 

76.25 N.Y.—Gottfried v. Gottfried, 
supra. 

76.30 N.Y.—American Worcester¬ 
shire Sauce Co. v. Armour & Co., 87 
N.Y.S.2d 738, 194 Misc. 745. 

76.35 Wash.—State ex rel. Wood- 
worth & Cornell v. Superior Court 
for King County, 113 P.2d 527, 9 
Wash.2d 37. 
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It has been stated that priority in examination of 
the adverse party before trial must be determined 
on the facts and circumstances of each case. 76 - 60 
Under some rules of procedure or practice the party 
who first serves notice of examination is entitled to 
priority of examination, 76 - 66 as against his adver¬ 
sary who serves a counter notice, 76,60 in the ab¬ 
sence of special circumstances 76,65 shown on mo¬ 
tion to modify the notice first served, or on similar 
motion, 76 - 70 requiring the court, in its discretion, 
to direct a different order of examination. 76 - 76 
Where the notice first served is defective, so that 
it does not take effect as of the date of service, 
service of an amendatory notice after notice of ex¬ 
amination served by the adverse party will not en¬ 
title the party serving the amendatory notice to 
priority of examination; 76 * 80 and a notice prema¬ 
turely filed will not entitle the party filing it to pri¬ 
ority. 76 - 85 

Under a court rule that in actions based on con- 


27 C.J.S. 

tract, or in equity, plaintiffs generally are entitled 
to priority of examination except where it appears 
that by reason of counterclaims contained in the 
answer it would be proper that plaintiffs be exam¬ 
ined first, as to such counterclaims, plaintiffs are 
entitled to priority where no counterclaims are in¬ 
terposed and the record discloses no reason to deny 
such priority. 76 - 90 Where a court rule so provides, 
in actions based on tort, or where contract and tort 
issues are mixed, defendant is entitled to priority 
of examination unless he comes within the excep¬ 
tions specified in the rules. 76 - 96 

d. Scope and Extent of Examination 

Although the examination authorized should not be 
too broad In scope, the scope and extent of the examina¬ 
tion rests largely in the discretion of the court. 

The scope and extent of an examination before 
trial rests largely in the discretion of the court. 77 
The court has authority to grant an order for a gen¬ 
eral examination, 78 and it has been held that in the 


76.50 N.Y.—Dickson v. Simonds, 107 
N.Y.S. 2d 257. 

Plaintiff held entitled to priority 
N.Y.—De Dominicis v. Moore, 41 N. 
Y.S.2d 484, 181 Misc. 449. 

Napear v. Penfleld Petroleum 
Products, 80 N.Y.S.2d 363, affirmed 
79 N.Y.S.2d 512, 273 App.Div. 977. 
Defendant held entitled to priority 
N.Y.—Heg-y v. William A. White & 
Sons, 108 N.Y.S.2d 852, 279 App. 
Div. 738. 

76.55 N.Y.—Desiderio v. Gabrielli, 
135 N.Y.S.2d 1, 284 App.Div. 976— 
Punia v. Dry Dock Sav. Bank, 113 
N.Y.S.2d 778, 280 App.Div. 431. 

Paine v. Imported Brands, Inc., 
156 N.Y,S.2d 227, 3 Misc.2d 813— 
Cudlipp v. Watson, 117 N.Y.S.2d 91, 
202 Misc. 832—Calandra v. Wucher, 
115 N.Y.S.2d 679, 203 Misc. 522. 

Sepe v. Johnson, 157 N.Y.S.2d 781. 

Pive days 

Portion of order which directed 
that plaintiff's examination before 
trial of defendant proceed on a date 
at least five days after conclusion of 
defendant's examination of plaintiff 
was proper. 

N.Y.—Fahrney v. Eller, 102 N.Y.S.2d 
724, 278 App.Div. 635. 

Consolidated derivative actions 

Where stockholders' derivative ac¬ 
tion was commenced prior to that by 
directors, and plaintiffs in directors' 
action were also defendants in stock¬ 
holders* action and it did not appear 
that corporation which would be 
principal beneficiary of actions if 
successful would suffer if examina¬ 
tions by stockholders were given a 
preference, stockholders were entitled 
to preference in conduct of examina¬ 
tions before trial, notwithstanding 


there was a more substantial stock 

interest in directors’ action. 

N.Y.—Levy v. Whipple, 173 N.Y.S.2d 
475, 10 Misc.2d 752. 

76.60 N.Y.—Desiderio v. Gabrielli, 

135 N.Y.S.2d 1, 284 App.Div. 97G. 

7)6.65 N.Y.—Desiderio v. Gabrielli, 
supra. 

Paine v. Imported Brands, Inc., 
156 N.Y.S.2d 227, 3 Mise.2d 813— 
Cudlipp v. Watson, 117 N.Y.S.2d 91, 
202 Misc. S32. 

76.70 N.Y.—Desiderio v. Gabrielli, 
135 N.Y.S.2d 1, 284 App.Div. 976. 

76.75 N.Y .—Desiderio v. Gabrielli, 
supra. 

76.80 N.Y.—Paine v. Imported 
Brands, Inc., 15C N.Y.S.2d 227, 3 
Misc.2d 813. 

76.85 N.Y.—Calandra v. Wucher, 115 

N.Y,S.2d 679, 203 Misc. 522. 

76.90 N.Y.—Bacon v. General Tire & 
Rubber Co., 156 N,Y.S.2d 414, 2 
A.D.2d 881. 

76.95 N.Y.—Straubing v. Hebrew 
Home and Hospital for Chronic 
Sick, 154 N.Y.S.2d 416, 3 Misc.2d 
506. 

77. Mich.—Hallett v. Michigan Con¬ 
sol. Gas Co., 299 N.W. 723, 208 
Mich. 582. 

N.Y.—Middleton v. Boardman, 148 N. 
E. 701, 240 N.Y. 5G2. 

Klebs v. Rockland Light & Power 
Co., 99 N.Y.S.2d 670, 277 App.Div. 
954—Zeltner v. Fidelity & Deposit 
Co. of Maryland, 220 N.Y.S. 35U, 
220 App.Div. 21—Pierce v. Mor¬ 
ris, 182 N.Y.S. 132, 102 App.Div. 
502. 

Tremblay v. Lyon, 20 N.Y.S.2d 
336, 176 Misc. 900—Parsons v. Moss, 
13 N.Y.S.2d 865, 171 Misc. 828- 
In re Levine’s Estate, 283 N.Y.S. 
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768, 157 Misc. 437—Payne v. 
Chatham & l'honlx Nat. Bank & 
Trust Co., 229 N.Y.S. 503, 132 Misc 
531. 

White v. Ballon, M!) N.Y.S.2d 82, 
modified on olher grounds 152 N.Y. 
S.2d 323, 1 A.D.2d 1052. 

Manzi v. State, 23 N.Y.S.2d 21. 

18 C.J. p 1090 nole 13. 

Al3u.se of discretion 
A district Judge who assumes duty 
of taking doposilinns us authorized 
by statute is in same position and is 
hound by same rules ns any other 
ofileer authorized to tain* depositions; 
and he abuses Ills discretion in refus¬ 
ing to require a defendant to give his 
deposition on grounds that it was 
not being taken in good faith, that 
plaintiffs did not ini end to use it at 
trial and did not intend to ho hound 
by defendant’s testimony, that de¬ 
fendant was a resident of county, was 
in good health, had no intention of 
leaving county or state, and was a 
necessary witness, and that plaintiffs 
were muredy seeking to ferret out in 
advance evidence which might be 
introduced, at trial. 

Okl.—State ex rel. West erheklo v. 
Shilling, 123 P.2d 07J, 190 Okl. 
305. 

Confidential relationship 

Where relationship of principal and 
agent or similar relationship exists 
between parties to an action, t(‘clinical 
rules governing examination of a 
party before trial should bo relaxed. 
N.Y.—Burns v. Jlayes, 84 N.Y.S.Sd 
277, 193 Ml ho. 501. 

7a N.Y.—Pierce v. Morris, 182 N. 
Y.S. 132, 192 App.Div. 502. 

Buehalter v. Stale, 15 N.Y.S.2d 
244, 172 Mine. 4211. 

Manzi v. Statu, 23 N.Y.S.2d 21, 
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absence of opposing affidavits the examination 
should not be limited. 78 - 5 However, an order which 
places no limit on the examination of a party is 
ordinarily too general and broad in its scope, 79 
and to justify it the moving papers should disclose 
its necessity, 80 although in some courts general ex¬ 
aminations of parties in negligence actions are free¬ 
ly granted. 81 In the absence of statutory authoriza¬ 
tion, a general examination of a witness may not be 
ordered. 81 - 5 The examination authorized should not 
be too broad in scope. 82 It should not apply to 
issues other than those involved in the controver¬ 
sy, 83 and, it has been stated, should not be broader 
in scope than the limits of the allegations of the 


complaint. 84 The inquiry should be limited to mat¬ 
ters necessary and material. 85 

The examination of a party before trial is not as 
of course to be limited to an affirmative cause of 
action or an affirmative defense set forth in favor 
of the party in whose behalf the application is 
made, 86 although the court in its discretion may so 
limit it. 87 However, the examination should not be 
so extensive in its scope as to permit the examina¬ 
tion into matters which belong exclusively to the ad¬ 
versary’s case, 88 and it will not be extended so as 
to permit the examining party to obtain the other 
party’s version of the case. 89 


78.5 N.Y.—Ginter v. City of Buffalo, 
121 N.Y.S.2d 325, 281 App.Div. 1066. 

79. N.Y.—Love v. Charles H. Brown 
Paint Co., 185 N.Y.S. 428, 194 App. 
Div. 211. 

80. N.Y.—Pierce v. Morris, 182 N. 
Y.S. 132, 192 App.Div. 502. 

81. N.Y.—Slattery v. Parsons, 17 N. 
Y.S.2d 6. 

81.5 N.Y.—Osborne v. Nassau Hos¬ 
pital Ass’n, 61 N.Y.S.2d 623. 

82. N.Y.—Shulman v. Friedman, 184 

N.Y.S. 379, 193 App.Div. 736— 

Kessler v. North River Realty Co., 
155 N.Y.S. 799, 169 App.Div. 814 
—Palumbo v. L'Araldo Italiano 
Pub. Co., 134 N.Y.S. 655, 150 App. 
Div. 221—Jacobs v. Mexican Sugar 
Refining Co., 98 N.Y.S. 541, 112 
App.Div. 655. 

Reliable Textile Co. v. Elk Dye 
Works, 32 N.Y.S.2d 438, 177 Misc. 
926. 

Warshaw v. Pfeifer, 34 N.Y.S.2d 
219. 

83. N.Y.—Moore v. Theodore A. 
Crane’s Sons Co., 161 N.Y.S. 985, 
175 App.Div. 972—Sherman v. Ein- 
horn, 147 N.Y.S. 1077, 162 App. 
Div. 815—Palumbo v. L’Araldo 
Italiano Pub. Co., 134 N.Y.S. 655, 
150 App.Div. 221. 

Effect of stipulation 
In an action by a tenant against 
the owner of a tenement house for 
injuries caused by a stair carpet’s 
becoming worn and dangerous, 
plaintiff is entitled to examine de¬ 
fendant before trial through its offi¬ 
cers as to defendant’s control over 
the hallways, lobbies, and staircases 
of the tenement house, and as to 
whether it had notice of the defec¬ 
tive condition of the stairway, but 
an examination as to these matters 
would be rendered unnecessary if 
defendant stipulates that it had such 
control. 

N.Y.—Kessler v. North River Realty 
Co., 155 N.Y.S. 799, 169 App.Div. 
814. 


motive Co., 286 N.Y.S. 994, 246 
App.Div. 376. 

85. Mich.—Hallett v. Michigan Con¬ 
sol. Gas Co., 299 N.W. 723, 298 
Mich. 582. 

N.Y.—Warner v. Rochester & 
S. R. Co., 214 N.Y.S. 579, 216 APP. 
Div. 115. 

Tremblay v. Lyon, 29 N.Y.S.2d 
336, 176 Misc. 906. 

Circumstances of accident 

Examination of railroad company’s 
managing officer in negligence action 
should be limited to circumstances 
of accident, and expert opinions and 
experimental tests excluded. 

N.Y.—Warner v. Rochester & S. R. 
Co., 214 N.Y.S. 579, 216 App.Div. 
115. 

Deposition taken for use by others 

Plaintiff’s deposition taken on his 
examination before trial of libel ac¬ 
tion would not be suppressed because 
of alleged fact that it was taken for 
use of others in other actions by 
plaintiff, where it was not shown 
that testimony was not material or 
necessary in defense of libel ac¬ 
tion. 

N.Y.—Hartmann v. New York Post, 
72 N.Y.S.2d 377, 189 Misc. 984. 
Pishing excursion prohibited 

The inquiry should be limited so 
as not to permit a general fishing 
excursion. 

N.Y.—Warner v. Rochester & S. R. 
Co., 214 N.Y.S. 579, 216 App.Div. 
115. 

Items set forth in notice 

In action on policy to recover losses 
by reason of theft, defendant was en¬ 
titled to examine with respect to all 
of items set forth in notice of motion. 
N.Y.—Trilling v. Connecticut Indem. 
Co., 152 N.Y.S.2d 32, 1 A.D.2d 1038. 

Limitation by parties 

On a motion affecting right to 
examination of plaintiff before trial, 
court did not reach question of what 
is or should be measure of damages, 
but parties are free to limit their 
claims and simplify issues. 

N.Y.—Great Atlantic & Pacific Tea 
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Co. v. New York, N. H. & H. R. 
Co., 168 N.Y.S.2d 205, 4 App.Div.2d 
946. 

86. N.Y.—Slattery v. Parsons, 17 N. 
Y.S.2d 6. 

18 C.J. p 1097 note 62. 

87. N.Y.—Tyler v. Twin City Pow¬ 
er Co., 167 N.Y.S. 37, 179 App.Div. 
652. 

In re Blank’s Estate, 11 N.Y.S.2d 
1002, 171 Misc. 93. 

18 C.J. p 1097 note 63. 

Avoidance of answer 

(1) A petitioner on whom the bur¬ 
den has been imposed of avoiding 
an answer, which unanswered and 
established would destroy the cause 
of action, may be permitted to ex¬ 
amine defendant before trial, so long 
as the examination is limited to 
avoidance unless the court in the ex¬ 
ercise of its discretionary authority 
sees fit to permit an extension. 

N.Y.—In re Blank’s Estate, supra, 

(2) Where petitioner, who as ad¬ 
ministratrix of a distributee of an 
estate, sought to compel its admin¬ 
istrator to account, and he defend¬ 
ed on ground that distributee had 
executed a release of all rights in 
return for a valuable consideration, 
petitioner’s reply would be inferred 
to the effect that relief was obtained 
by fraud and for inadequate con¬ 
sideration, which, if established, 
would overcome defense, and hence 
petitioner was entitled to examine 
administrator before trial respecting 
all matters leading up to giving of 
alleged release, but she was not en¬ 
titled to examine him respecting 
presence and participation of other 
persons taking part in negotiations, 
if more than repetitive. 

N.Y.—In re Blank’s Estate, supra. 

88. N.Y.—People v. Natural Car¬ 
bonic Gas Co., 125 N.Y.S. 610, 140 
App.Div. 802. 

Rochester Constr. Co. v. Dobbie 
Fdy., etc., Co., 145 N.Y.S. 930. 

89. N.Y.—Lawson v. Hotchkiss, 125 
N.Y.S. 261, 140 App.Div. 297. 

Lerner v. Kraus, 147 N.Y.S. 32. 


84. N.Y.—Wood v. American Loco¬ 
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Where the examination is for the purpose of ob¬ 
taining evidence to be used on the trial, the order 
should limit the examination to matters that must be 
proved by the party making the application at the 
trial of the action, 90 and it has been held that an 
examination not thus limited will not ordinarily be 
granted. 91 The order, however, should not so limit 
the examination as to prevent the true state of af¬ 
fairs from being brought out in a thorough man¬ 
ner. 92 The scope of examination has been held not 
subject to limitation because it relates to matters 
that occurred when some of the persons to be ex¬ 
amined were not associated with the subject mat¬ 
ter. 92 *® 

Where discovery is sought to enable plaintiff to 
plead, if the affidavit accompanying the notice of 
taking the examination contains the information 
required by statute, it has been held that the court, 
on motion and a showing sufficient to warrant the 
exercise of its discretion to do so, may limit the 
scope of the examination, but it cannot entirely 
suppress it. 93 

The examination should be conducted in such a 
manner as properly to safeguard trade secrets of 
the party being examined. 94 

The view has been taken that the order for the 


27 C.J.S. 

examination may embrace matters not included in 
the application therefor, where the benefits of the 
examination may be more completely realized there¬ 
by by bringing out facts which the pleadings reveal 
to be in a state of confusion. 95 

A witness can be compelled to testify only in the 
capacity in which he is called. 96 

e. Signature; Correction of Transcript 

Under some rules a party examined before trial 
should sign the minutes of his examination; and, if 
there are errors therein, he should add a statement 
that certain of his answers are incorrect and give the 
correct answers. 

A party examined before trial should sign the 
minutes of his examination. 96 * 50 A civil practice 
rule providing for subscription to a deposition has 
been held directory and not mandatory, 96 * 55 and the 
failure of the examined party to observe it is an ir¬ 
regularity not affecting its availability for use; 96 * 6 0 
but compliance with the rule is not merely option¬ 
al. 96 * 65 

Before the witness signs and subscribes his testi¬ 
mony he may add a statement that certain of his 
answers are incorrect, giving the reasons therefor, 
and the correct answer and any other explanation he 
desires with respect to his prior answer, 97 and he 


90. N.Y.—Lawson v Hotchkiss, 125 
N.Y.S. 261, 140 App.Div. 297. 

18 C.J. p 1097 note 64. 

91. N.Y.—Ketcham v Rowland, 128 
N.Y.S. 695, 71 Misc. 439. 

92. N.Y.—Malcolm v. Gibson, 104 
N.Y.S. 753, 119 App.Div. 881. 

18 C.J. p 1098 note 68. 

92.5 N.Y.—Darraugh. v. Carrington, 
43 N.Y.S.2d 452, affirmed 45 N.Y.S. 
2d 118, 266 App.Div. 993. 

93. Wis.—-Stott v. Markle, 255 N.W. 
640, 215 Wis. 528, followed in Ja¬ 
son Co. V. Markle, 255 N.W. 544, 
215 Wis. 537, and Slensby v. Mar¬ 
kle, 255 NW. 544, 215 Wis. 538- 
Singer Sewing Mach. Co. v. Lang, 
203 N.W. 399, 186 Wis. 530. 

Counter-affidavit 

Examination based on plaintiff’s 
affidavit complying with St. 1923 § 
4096, is not defeated by defendant’s 
counter-affidavit on which motion to 
suppress examination is based. 

Wis.—Singer Sewing Mach. Co. v. 
Lang, supra. 

94. N.Y.—Griffin Mfg. Co. v. Gold 
Dust Corporation, 282 N.Y.S. 931, 
245 App.Div, 385. 

Burns v. Hayes, 84 N.Y.S.2d 277, 
193 Misc. 501—American Seal-Kap 
Corporation v. Smith Lee Co., 295 
N.Y.S. 381, 162 Misc. 701. 

95. Mich.—Bartenbach v. Smith, 256 


N.W. 584, 268 Mich. 653, 95 A.L.R. 
238. 

96. N.Y.—De Van v. Tobacco Prod¬ 
ucts Corporation of Delaware, 10 
N.Y.S.2d 325, 256 App.Div. 343. 

Committee of incompetent 

On objections to account of ad¬ 
ministrator, cross motion by adverse 
party that scope of her examination 
should be limited to matters of which 
she had knowledge as committee of 
incompetent and should not include 
knowledge on her part as an in¬ 
dividual was granted. 

N.Y.—In re Yule’s Estate, 174 N.Y.S. 
2d 501. 

[ As officer of corporation 

A witness called to testify before 
trial as an officer of defendant cor¬ 
poration cannot be compelled to tes¬ 
tify as an officer of another corpo¬ 
ration. 

N.Y.—De Van v. Tobacco Products 
Corporation of Delaware, 10 N.Y.S. 
2d 325, 256 App.Div, 343. 

96.50 N.Y.—Hartmann v. New York 
Post, 72 N.Y.S.2d 377, 189 Misc. 
984. 

Effect of failure to sign see infra 
§ 53. 

96.55 N.Y.—Ricker v. Daniels, 33 N. 
Y.S.2d 939, 263 App.Div. 684. 

Boxer v. 2 East 75th St. Corp., 
55 N.Y.S.2d 926. 
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I 96.60 N.Y.—Ricker v. Daniels, 33 N. 

Y,S.2d 939, 263 App.Div. 584. 

96.65 N.Y.—Jnffe v. Grossman, 75 N. 

Y.S.2d 102. 

Judicial construction of role pro¬ 
viding for signature of deposition 
by person examined as directory 
rather than mandatory has effect of 
confirming jurisdiction of court in a 
proper case and for good cause, in its 
discretion, to grant appropriate relief 
to parties and witnesses where dep¬ 
osition has not been subscribed, so 
that such lack of signature will not 
par se constitute a suppression of 
evidence or prevent deposition from 
being authenticated and used on trial. 
N.Y.—Magnus v. Magnus, G4 N.Y.S.2d 

271. 

Rule held not waived 

Stipulation that examination of de¬ 
fendant before trial should be con¬ 
ducted in office of plaintiff's attorney 
and oath administered by notary pub¬ 
lic instead of clerk of court did not 
effect a waiver of rule that deposition 
shall be subscribed by person ex¬ 
amined. 

N.Y.—Magnus v. Magnus, supra, 

97, N.Y.—Columbia v, Leo, 264 N. 

Y.S. 423, 239 App.Div. 840. 

Gottfried v. Gottfried, 95 N.Y.S. 

2d 561, 197 Misc. 562. 

Order to subscribe testimony as tak¬ 
en not required 

Fact that party after his examlna- 



27 C. J. S. 

should indicate changes at the foot of the examina¬ 
tion. 97 - 5 Where the party examined asserts that 
the transcript is incorrect in that it includes answers 
he did not make and omits answers that he did 
make, he will not be required to sign the tran¬ 
script. 97 - 10 

f. Commission for Examination 

A commission for the oral examination of nonresi¬ 
dents will not be lightly granted. 

It has been held that an application for an ex¬ 
amination before trial will be denied where the in¬ 
formation sought can be obtained by a commission 
on written interrogatories. 98 A commission for the 
oral examination of nonresidents will not be light¬ 
ly granted, but only where there are peculiar circum- 


DISCOVERY §§ 51-52 

stances warranting such a course." 

§ 52. -Production of Books and Papers 

in Aid of Examination 

Under permissive statute the production of books, 
documents, and papers at an examination before trial 
may be required, and the books, documents, and papers 
produced may be inspected and offered and received in 
evidence. 

Under some procedure, where an examination be¬ 
fore trial is procured by court order, it is within the 
sound discretion of the court to compel a party or 
other person to be examined, whether corporate or 
otherwise, 1 and to produce such books, papers, doc¬ 
uments, writings, etc., as may aid the examination of 
the party on the particular issue on which the ex¬ 
amination is had. 2 The production of books and 


tion before trial made corrections in 
depositions does not authorize order 
to subscribe deposition as taken. 
N.Y.—Van Son v. Herbst, 214 N.Y.S. 

272, 215 App.Div. 563. 

97.5 N.Y.—American Worcestershire 
Sauce Co. v. Armour & Co., 87 N.Y. 
S.2d 738, 194 Misc. 745. 

97.10 N.Y.—Diriwachter v. Owens, 
87 N.Y.S.2d 890, 194 Misc. 177. 

98. N.Y.—Lenzner v. American Busi¬ 
ness Publications, 264 N.Y.S. 419, 
238 App.Div. 120. 

If found inadequate application 
can then be made for examination 
before trial. 

N.Y.—Lenzner v. American Business 
Publications, supra. 

99. N.Y.—McCallum v. Beau-Site 
Co., 169 N.Y.S. 601, 182 App.Div. 
240. 

Where written interrogatories suffi¬ 
cient 

In action for guest's death in hotel 
elevator, defendant was not entitled 
to open commission to examine rel¬ 
atives as to whether they- contrib¬ 
uted to deceased’s support, since, if 
it had any information, it could 
frame written interrogations. 

N.Y.—McCallum v. Beau-Site Co., 
supra. 

1. N.Y.—Zeltner v. Fidelity & De¬ 
posit Co. of Maryland, 220 N.Y.S. 
356, 220 App.Div. 21—Singer v. 
National Gum & Mica Co., 208 N. 
Y.S. 1, 211 App.Div. 758. 

Dunbar & Sullivan Dredging Co. 
v. State, 21 N.Y.S.2d 937, 174 Misc. 
743—Shulz v. Agfa Ansco Corpora¬ 
tion, 269 N.Y.S. 300, 149 Misc. 821. 

Wornicke v. Scheuer, 167 N.Y.S.2d 
532. 

Distinction done away with 
The distinction made, under the 
code of civil procedure, between an 
individual and a corporation, both 
as to the manner of obtaining the 
production of books and papers and 
27 C.J.S.—11 


the use thereof on an examination 
before trial, has been done away 
with by the Civil Practice Act. 

N.Y.—New York City Car Advertising 
Co. v. E. Regensburg & Sons, 200 
N.Y.S. 152, 205 App.Div. 705. 

Former rule 

Prior to the enactment of the Civ¬ 
il Practice Act it was held under 
the code of civil procedure that a 
provision in the order for examina¬ 
tion of a party before trial, requir¬ 
ing the production of papers, was 
without effect, where the party was 
a person and not a corporation and 
production of the papers could be 
obtained only by means of a sub¬ 
poena duces tecum. 

N.Y.—Block v. Pross, 167 N.Y.S. 1, 
180 App.Div. 73. 

Quinby v. Ellithorp, 170 N.Y.S. 
969. 

2. N.Y.—McGowan v. Eastman, 2 
N.E.2d 625, 271 N.Y. 195. 

Paliotto v. Hartman, 156 N.Y.S.2d 
220, 2 A.D.2d 866—Amato v. Jarka 
Corp., 113 N.Y.S.2d 564, 280 App. 
Div. 806—Levy v. Baker, 92 N.Y.S. 
2d 13, 275 App.Div. 1016—Purvin 
v. Grey, 86 N.Y.S.2d 673, 275 App. 
Div. 688—Ippa v. City of New 
York, 68 N.Y.S.2d 28, 271 App.Div. 
981—Mill Basin Asphalt Corp. v. 
Picone, 67 N.Y.S.2d 131, 271 App. 
Div. 891—Prescott v. Collins, 45 
N.Y.S.2d 749, 267 App.Div. 847— 
Watchtower Bible & Tract Society 
v. Town of Lansing, Tompkins 
County, 38 N.Y.S.2d 621, 265 App. 
Div. 984—Haller v. Benor Realty 
Corp., 37 N.Y.S.2d 289, 265 App.Div. 
818—Anderson v. Hinrichs, 32 N. 
Y.S.2d 727, 263 App.Div. 954—In re 
O’Flyn’s Estate, 27 N,Y.S.2d 595, 
262 App.Div. 760—Pepsi-Cola Co. v. 
Coca-Cola Co., 25 N.Y.S.2d 479, 261 
App.Div. 927, 992, reargument de¬ 
nied 27 N.Y.S.2d 442, 261 App.Div. 
988—Mendelsohn v. Mendelsohn, 19 
N.Y.S.2d 516, 259 App.Div. 379— 
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Rollins v. Carib Syndicate, Limited, 
15 N.Y.S.2d 974, 258 App.Div. 816— 
Greenbaum v. Samson, 8 N.Y.S.2d 
707, 255 App.Div. 935—Foster v. 
Yorkshire Ins. Co., 7 N.Y.S.2d 79, 
255 App.Div. 829—Chicago Title & 
Trust Co. v. Annenberg, 300 N.Y.S. 
877, 253 AppJDiv. 714—Nieves v. 
Citizens' Sav. Bank, 278 N.Y.S. 266, 
243 App.Div. 816—Royce v. Zieg- 
feld, 229 N.Y.S. 22, 224 App.Div. 
651—Zeltner v. Fidelity & Deposit 
Co. of Maryland, 220 N.Y.S. 356. 
220 App.Div. 21—Lauffer v. Eastern 
Star Temple, 207 N.Y.S. 292, 210 
App.Div. 619—Angel v. Del Fun- 
go-Giera, 202 N.Y.S. 805, 208 App. 
Div. 740—New York City Car Ad¬ 
vertising Co. v. E. Regensburg & 
Sons, 200 N.Y.S. 152, 205 App.Div. 
705. 

Berger v. Goldstein, 167 N.Y.S.2d 
618,10 Misc.2d 149—Yaeger v. Mon- 
crieff, 161 N.Y.S.2d 723, 5 Misc.2d 
970, affirmed 158 N.Y.S.2d 757, 3 
A.D.2d 650—Ecco High Frequency 
Corp. v. Amtorg Trading Corp., 94 
N.Y.S.2d 400, 196 Misc. 405, affirmed 
93 N.Y.S.2d 178, 276 App.Div. 827— 
Schaefer-Hauser Corp. v. Century 
Chemical Co., 92 N.Y.S.2d 205, 196 
Misc. 474—Kiernan v. State, 78 
N.Y.S.2d 412, 191 Misc. 505—Caswell 
v. United Air Lines, 78 N.Y.S.2d 
387, 191 Misc. 941—Spencer v. Third 
Ave. Transit Corp., 58 N.Y.S.2d 161, 
185 Misc. 920—De Jaeger v. Chilson, 
57 N.Y.S.2d 500, 185 Misc. 156— 
Bowles v. Hotel Diplomat, 52 N.Y.S. 
2d 46, 183 Misc. 965—Application of 
Cohen, 37 N.Y.S.2d 115, 179 Misc. 6, 
affirmed 38 N.Y.S.2d 925, 265 App. 
Div. 1029—Gillette v. Warren, 23 
N.Y.S.2d 828, 175 Misc. 614, affirmed 
23 N.Y.S.2d 847, 260 App.Div. 900— 
Bowes v. National City Bank of 
New York, 6 N.Y.S.2d 803, 169 
Misc. 78—In re Levine’s Estate, 
283 N.Y.S. 768, 157 Misc. 437— 
Boucot v. John Hancock Mut. Life 
Ins. Co., 28 1 N.Y.S. 109, 155 Misc. 
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records may also be procured by a subpoena duces | tecum 3 without an order from the court, 4 and, un- 


226—Hillick v. E. W. Edwards & 
Son, 256 N.Y.S. 313, 143 Misc. 277, 
modified 257 N.Y.S. 945, 235 App. 
Div. 893, Pearl v. Abraham & 
Straus, 257 N.Y.S. 946, 235 App. 
Div. 893, and Jacobs v. E. W. Ed¬ 
wards & Son, 257 N.Y.S. 947, 236 
App.Div. 893—Payne v. Chatham 
& Phenix Nat. Bank & Trust Co., 
229 N.Y.S. 563, 132 Misc. 531. 

In re Yule’s Estate, 174 N.Y.S.2d 
501—Womicke v. Scheuer, 167 N. 
Y.S.2d 532—Levatino v. General 
Steam Nav. Co. of Greece, 158 N.Y. 
S.2d 164—White v. Ballon, 149 N.Y. 
S.2d 82, modified on other grounds 
152 N.Y.S.2d 323, 1 A.D.2d 1052— 
Cohen v. Glassman, 110 N.Y.S.2d 
835—In re Turner’s Will, 95 N.Y.S. 
2d 374—In re Melia's Estate, 94 N. 
Y.S.2d 6—Walsh v. Winchell, 88 N. 
Y.S,2d 22—Gass v. Nelson, 82 N.Y. 
S.2d 641, modified in part on other 
grounds 87 N.Y.S.2d 218, 275 App. 
Div. 669—Fero v. Mutual Life Ins. 
Co. of N. Y., 81 N.Y.S.2d 751- 
Marsh v. Russeks Fifth Ave., 78 
N.Y.S.2d 64—Sociedade Intercambio 
Merc. Arg. Brasileira v. Irving 
Herman, Inc., 66 N.Y.S.2d 353— 
Suskin v. Gross, 58 N.Y.S.2d 404— 
Berger v. Van Doorn, 57 N.Y.S.2d 
434—Pidgeon v. Levens, 54 N.Y.S. 
2d 177—Darraugh v. Carrington, 43 
N.Y.S.2d 452, affirmed 45 N.Y.S.2d 
118, 266 App.Div. 993—Leonard v. 
Home Owners Loan Corp., 39 N.Y.S. 
2d 127—Seidman v. Wolff, 27 N.Y.S. 
2d 136. 

Discovery of writings and other mat¬ 
ters in general see infra § 69 et 
sea. 

Production of books and papers by 
witness on talcing of deposition 
see Depositions § 62. 

Abuse of discretion 

Denial of motion for production of 
books and records was held to consti¬ 
tute abuse of discretion. 

N.Y.—Moriela Corp. v. Luro, 113 N.Y. 
S.2d 375, 280 App.Div. 803—Bader 
v. Meisnere, 95 N.Y.S.2d 73, 276 
App.Div. 975. 

Action founded in tort 
Fact that examination before trial 
with repect to relevant books and 
documents of defendant was sought 
in an action founded in tort for false 
imprisonment, assault, and slander, 
did not make it contrary to public 
policy and practice of court to allow 
examination. 

N.Y.—Podbur v. Federated Dept. 
Stores, 134 N.Y.S.2d 752. 

Hospital records 

(1) Hospital may be directed to 
produce, at time of examination, all 
pertinent books and records. 

N.Y.—Kiernan v. State, 78 N.Y.S,2d 
412, 191 Misc. 505. 

(2) Patient was entitled to have 
hospital submit to examination and 


produce records to enable patient to 
ascertain names of doctors who op¬ 
erated on him for purpose of bring¬ 
ing a malpractice action against 
them. 

N.Y.—Application of Weiss, 147 N.Y. 
S.2d 455, 208 Misc. 1010. 

(3) In action against hospital for 
injuries caused by electrical shock 
received while foot was being X- 
rayed, production of hospital records, 
X-rays, and charts would be direct¬ 
ed, and motion for discovery and in¬ 
spection of such records, X-rays, 
charts, and of X-ray machinery and 
equipment would be granted. 

N*.Y.—Taylor v. Beekman Hospital, 
62 N.Y.S.2d 637, 270 App.Div. 1020. 

(4) Statute prohibiting disclosure 
of information acquired by physician 
in attending a patient in a profes¬ 
sional capacity applied to relation¬ 
ship existing between state doctors 
in a mental hospital and an inmate, 
so as to preclude production of case 
history of inmate who assaulted 
claimant. 

N.Y.—Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

Inability to state damages 

Where plaintiff suing for percent¬ 
age of defendant's profit under con¬ 
tract could not approximately state 
damages without examining defend¬ 
ant’s officers, employees, and books, 
court properly ordered such exam¬ 
ination before plaintiff filed com¬ 
plaint. 

N.C.—Brown v. E. H. Clement Co., 1C6 
S.E. 515, 203 N.C. 608. 

Not a substitute for examination 

The discovery and inspection of 
records of a defendant may be 
availed of as incidental to an exam¬ 
ination, but it does not constitute a 
substitution for an examination be¬ 
fore trial. 

N.Y.—Snediker Transp. Corporation 
v. Fiel Bros., 11 N.Y.S.2d 50, 2GG 
App.Div. 1080. 

Photographic records of bank 

In proceeding on objections to ex¬ 
ecutor’s account, objector was enti¬ 
tled to order to require bank, which 
was not a party, to produce all bank 
statements, checks, check stubs, 
vouchers, and records of decedent, in 
view of special circumstances mak¬ 
ing such necessary and material to 
proving objections, even though bank 
preserved only photographs of such 
records, interspersed with other rec¬ 
ords. 

N.Y.—In re Kimelman’s Estate, 15 C 
N.Y.S.2d 465, 4 MIsc.2d 374. 

former rule 

(1) In New York under the stat¬ 
utes in force prior to the enactment 
of the Civil Practice Act it was held 
that on an examination before trial 
of an adverse party an order for the 
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production of books, papers, and doc¬ 
uments of the party examined was 
not ordinarily authorized. 

N.Y.—Block v. Pross, 167 N.Y.S. 1, 
180 App.Div. 73. 

18 C.J. p 1100 note 17. 

(2) However, if a party on his ex¬ 
amination voluntarily referred to the 
contents of books or papers, he could 
be compelled to produce them or state 
the contents thereof. 

N.Y.—Morrison v. McDonald, 9 Abb 
N.Cas. 57. 

(3) Also, where a corporation was 
being examined, the production of 
books, documents, and papers could 
be required for the purpose of re¬ 
freshing the recollection of the wit¬ 
nesses and of aiding their memory 
on the oral examination. 

N.Y.—Mauthey v. Wyoming County 
Co-op. Firo Ins. Co., 78 N.Y.S. 596, 
76 App.Div. 679. 

18 C.J. p 1100 note 18. 

3. N.Y.—New York City Car Adver¬ 
tising Co. v. E. Regensburg & Sons, 
200 N.Y.S. 152, 205 App.Div. 705. 

Popkin v. Original Novelty Co., 
92 N.Y.S.2d 36, 196 Misc. 120—Sap- 
akas v. Sliulsk, 42 N,Y.S.2d 810, 181 
Mist*. C07. 

Marsh v. Russeks Fifth Ave., 78 
N.Y.S.2d 64—Pnstis v. Sydell Real¬ 
ty Corp., 76 N.Y.S.2d 569—Berger 
v. Van Doorn, 57 N.Y.S.2d 434. 
Ohio.—Ex parte Bott, 66 N.E.2d 918, 
14 6 Ohio St. 511. 

Davies v. Columbia Gas & Elec. 
Co., Com.Pl., 68 N.E.2d 671, af¬ 
firmed, App., 68 N.E.2d 231. 

IS C.J. p 1100 note 20. 

Sufficiency of subpoena 

Wlioro subpoena and order calling 
for attorney to produce records spe¬ 
cifically limited it to records pertain¬ 
ing to legal services rendered by him, 
subpoena was suiUeicntly specific and 
not violativo of attorney’s constitu¬ 
tional right against unreasonable 
search. 

Ill.—Ross v. Wells, 127 N.E.2d C19, 

6 III.App.2d 304. 

Former rule 

In New York, prior to the enact¬ 
ment of the Civil Prneiiee Act, the 
proper procedure by which to obtain 
the production of books, documents, 
and papers in connection with an 
examination before trial was by sub¬ 
poena duces tecum and not by a 
court order forming a part of tho or¬ 
der for tho examination. 

N.Y.—Knickerbocker Trust Co. v. 
Schrocider, 109 N.Y.S. 1024, 124 App. 
Div. 917. 

18 C.J. p 1100 note 31. 

4. N.Y.—Kortz v. Liberty Bank of 
Buffalo, 233 N.Y.S. 472, 226 App. 
Div. 715. 

Harold J. Smith Leather Corp. v. 
Slatcr-Boroff, Inc., 129 N.Y.S.2d 657, 
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der some statutes, if the person to be examined is a nied as to documents which do not exist,® but a 

party, he may on a notice of examination before party may be required to produce a record which 

trial be required to produce books and papers in his has come into existence subsequent to the filing of 

possession. 5 An inspection and discovery of books the suit. 6 * 5 

may be denied until plaintiff demonstrates that he 

has a cause of action warranting such inspection Where the production of books, documents, and 
and discovery, 5 * 5 and where examination of one papers is ordered in connection with an examination 

not a party is sought, a production of his books may before trial the examining party may examine them 

be denied until it is disclosed on his examination for the purpose of collecting data in preparation for 

that his books will reveal matters material to the trial ; 7 and they may be offered and received in evi- 

issues. 6 * 10 A discovery and inspection will be de- dence, 8 in addition to being used to refresh the rec- 


206 Misc. 124—Shulz v. Agfa Ansco 
Corporation, 269 N.Y.S. 300, 149 
Misc. 821—In re Sperry’s Will, 247 
N.Y.S. 202, 138 Misc. 549—Klapp v. 
Merwin, 203 N.Y.S. 694, 122 Misc. 
708, affirmed 204 N.Y.S. 921, 209 
App.Div. 841. 

5. N.Y.—In re Kimelman’s Estate, 
156 N.Y.S.2d 465, 4 Misc.2d 374. 

Costs 

Where defendant failed to produce 
books, records, and papers called for 
in notice of examination, costs on 
motion to order him to produce them 
may be imposed against him. 

N.Y.—Lazarus v. Rosen Bros. Neck¬ 
wear Corp., 149 N.Y.S.2d 9. 1 Misc. 
2d 655. 

Failure to serve subpoena 
Pact that plaintiff did not serve 
subpoena with notice of examination 
did not excuse defendant from pro¬ 
ducing books, records, and papers re¬ 
ferred to in notice. 

N.Y.—Lazarus v. Rosen Bros. Neck¬ 
wear Corp., supra. 

Prior law 

(1) Prior to 1955 amendment to N. 
Y. Civil Practice Act, § 290, on notice 
for examination before trial, a party 
could not be required to produce 
books and papers. 

N.Y.—Kertz v. Liberty Bank of Buf¬ 
falo, 233 N.Y.S. 472, 226 App.Div. 
715—Ritzwoller v. Lurie, 198 N.Y.S. 
754, 204 App.Div. 768. 

Harold J. Smith Leather Corp. v. 
Slater-Boroff, Inc., 129 N.Y.S.2d 
557, 206 Misc. 124—Popkin v. Orig¬ 
inal Novelty Co., 92 N.Y.S.2d 36, 
196 Misc. 120—In re Kaplan’s Es¬ 
tate, 83 N.Y.S.2d 34, 193 Misc. 129 
—Sapakas v. Shulsk, 42 N.Y.S.2d 
810, 181 Misc. 607—In re Sperry’s 
Will, 247 N.Y.S. 202, 138 Misc. 549. 

Schloss v. Federal Motor Truck 
Co., 81 N.Y.S.2d 303—Morris Brech- 
er, Inc., v. Jackson Blackwell Real¬ 
ty Co., 80 N.Y.S.2d 613—Marsh v. 
Russeks Fifth Ave., 78 N.Y.S.2d 64 
—Dastis v. Sydell Realty Corp., 76 
N.Y.S.2d 569—In re Clayburgh’s 
Will, 64 N.Y.S.2d 739—Berger v. 
Van Doom, 57 N.Y.S.2d 434. 

(2) This was likewise true on an 
order denying a motion to vacate a 
notice of examination. 


N.Y.—Berger v. Van Doom, 57 N.Y. 
S.2d 434. 

(3) However, it was held that serv¬ 
ing notice to produce books and pa¬ 
pers on examination before trial, to 
permit secondary evidence if not pro¬ 
duced, was proper. 

N.Y.—Meretzky v. Wolff, 229 N.Y.S. 
776, 224 App.Div. 745. 

(4) Also, where inspection of doc¬ 
uments was required in conjunction 
with examination of a witness, it was 
held that discovery could be had on 
notice of motion rather than by or¬ 
der to show cause under New York 
rules of civil practice which applied 
where discovery and inspection alone 
were sought. 

N.Y.—Continental Ins. Co. v. Equita¬ 
ble Trust Co. of New York, 244 N. 
Y.S. 377, 137 Misc. 28, affirmed 243 
N.Y.S. 200, 229 App.Div. 657. 

5.5 N.Y.—Fierman v. Samuel Rosen- 
blum, Inc., 67 N.Y.S.2d 887. 

Dismissal of complaint 
In action to establish one-half in¬ 
terest in stock, brought against cor¬ 
poration, alleged sole owner and 
stockholder, and two individuals al¬ 
leged to be collaborators in conspira¬ 
cy to deprive plaintiff of rights, dis¬ 
missal of complaint as to alleged 
conspirators required denial of plain¬ 
tiff's request for examination of con¬ 
spirators before trial, or discovery 
and inspection of books, records, and 
documents as well as examination of 
them with respect to remaining de¬ 
fendants. 

N.Y.—Freeman v. Williams, 82 N.Y.S. 

2d 737, 274 App.Div. 893. 

5.10 N.Y.—Kono v. Kono, 149 N.Y.S. 
2d 731, 1 A.D.2d 907. 

6. N.Y.—In re Bond & Mortgage 
Guarantee Co. (Nos. 10-16 Division 
Street), 15 N.Y.S.2d 509, 172 Misc. 
637. 

6.5 N.Y.—Levy v. Whipple, 173 N.Y. 
S.2d 475, 10 Misc.2d 752. 

7. N.Y.—Josephson v. Empire Mill- 
work Corp., 132 N.Y.S.2d 174, 283 
App.Div. 1093—Wertheim v. Grom- 
becker, 240 N.Y.S. 623, 229 App.Div. 
16. 

Hillick v. E. W. Edwards & Son, 
256 N.Y.S. 313, 143 Misc. 277, modi¬ 
fied on other grounds 257 N.Y.S. 
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945, 235 App.Div. 893, Pearl v. 
Abraham & Straus, 257 N.Y.S. 946, 
235 App.Div. 893, and Jacobs v. E. 
W. Edwards & Son, 257 N.Y.S. 947, 
235 App.Div. 893. 

Manzi v. State, 23 N.Y.S.2d 21. 
Ohio.—Davies v. Columbia Gas & 
Elec. Co., Com.Pl., 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

Wis.—Horlick’s Malted Milk Co. v. 
Spiegel, 144 N.W. 272, 155 Wis. 201. 

Former rule 

(1) In New York, prior to the 
enactment of the Civil Practice Act, 
books, documents, and papers, when 
produced in connection with an ex¬ 
amination before trial, could be used 
solely as an adjunct of the oral ex¬ 
amination. 

N.Y.—In re Thompson, 89 N.Y.S. 4, 
95 App.Div. 542. 

18 C.J. p 1100 note 23. 

(2) Their production did not enti¬ 
tle the adverse party to a discovery 
of their contents, nor to an inspec¬ 
tion or examination of them, nor to 
a conducting of the examination with 
respect to them otherwise than at 
the trial. 

N.Y.—In re Thompson, supra, 

18 C.J. p 1100 note 24. 

8. N.Y.—Nieves v. Citizens’ Sav. 
Bank, 278 N.Y.S. 266, 243 App.Div. 
816—Zeltner v. Fidelity & Deposit 
Co. of Maryland, 220 N.Y.S. 356, 
220 App.Div. 21—New York City 
Car Advertising Co. v. E. Regens¬ 
burg & Sons, 200 N.Y.S. 152, 205 
App.Div. 705. 

Shulz v. Agfa Ansco Corporation, 
269 N.Y.S. 300, 149 Misc. 821— 
Payne v. Chatham & Phenix Nat 
Bank & Trust Co., 229 N.Y.S. 563, 
132 Misc. 531. 

Marsh v. Russeks Fifth Ave., 78 
N.Y.S.2d 64—Barry v. Kingdon, 56 
N.Y.S.2d 167, affirmed 56 N.Y.S.2d 
208, 269 App.Div. 788. 

Discretion of court 

Production of records may be re¬ 
quired by order under Civil Practice 
Act, in which event such records 
or portions thereof as within discre¬ 
tion of court are deemed proper, may 
be used as evidence. 

N.Y.—Dastis v. Sydell Realty Corp., 
76 N.Y.S.2d 569. 
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ollection of the witness. 9 However, in such case a 
limited inspection only, not a general inspection, 
is allowed; 10 and a general inspection can be had 


only pursuant to statutory provisions relating to dis¬ 
covery and inspection as such. 11 
The production and inspection of the books, docu- 


9- N.Y.—Nieves v. Citizens' Sav. 
Bank, 278 N.Y.S. 266, 243 App.Div. 
816—Wertheim v. Grombecker, 240 
N.Y.S. 623, 229 App.Div. 16—Zelt- 
ner v. Fidelity & Deposit Co. of 
Maryland, 220 N.Y.S. 356, 220 App. 
Div. 21—New York City Car Ad¬ 
vertising Co. v. E. Regensburg & 
Sons. 200 N.Y.S. 152, 205 App.Div. 
705. 

Shulz v. Agfa Ansco Corporation, 
269 N.Y.S. 300, 149 Misc. 821—Hil- 
lick v. E. W. Edwards & Son, 256 
N.Y.S. 313, 143 Misc. 277, modified 
on other grounds 257 N.Y.S. 945, 
235 App.Div. 893, Pearl v. Abra¬ 
ham & Straus, 267 N.Y.S. 946, 235 
App.Div. 893, and Jacobs v. E. W. 
Edwards & Son, 257 N.Y.S. 947, 235 
App.Div. 893. 

Barry v. Kingdom, 56 N.Y.S. 2d 
167, affirmed 56 N.Y.S.2d 208, 269 
App.Div. 788. 

Necessity of witness to use 
An adverse party, on his examina¬ 
tion before trial, may properly be 
required to refer to books of his 
firm, which had been produced, and 
give testimony therefrom, where such 
testimony was competent and materi¬ 
al to the issue. 

N.Y.—Harrison v. Miller, 179 N.Y.S. 

331, 190 App.Div. 184. 

Witness may produce 

In examination of a witness before 
trial, concerning conversations with 
bank’s officers, the witness may pro¬ 
duce his records to aid his recollec¬ 
tion. j 

N.Y.—Uterhart v. National Bank of 
Far Rockaway, 7 N.Y.S.2d 509, 255 
App.Div. 860. 

10. N.Y.—Price v. Groves, 15 N.Y. 
S.2d 532, 258 App.Div. 35—De Van 
v. Tobacco Products Corporation of 
Delaware, 10 N.Y,S.2d 325, 266 App. 
Div. 343—Royce v. Ziegfeld, 229 N. 
Y.S. 22, 224 App.Div. 651—Zeltner 
v. Fidelity & Deposit Co. of Mary¬ 
land, 220 N.Y.S. 356, 220 App.Div. 
21—Singer v. National Gum & Mica 
Co., 208 N.Y.S. 1, 211 AppJDiv. 758. 

Levy v. Whipple, 173 N.Y.S.2d 
475, 10 Misc,2d 752—Diamond v. 87 
Nassau St. Corp., 152 N.Y.S.2d 244, 

4 Misc.2d 408. 

Exact Mfg. Co, v. Rojay Blous¬ 
es, Inc., 155 N.Y.S.2d 239—In re 
McConnell’s Estate, 107 N.Y.S.2d 
258. 

Damages 

Where plaintiff was granted an or¬ 
der directing defendant to produce 
certain books, before trial and for 
examination, items of order which 
permitted inquiry by plaintiff as to 
facts which might establish its own¬ 
ership of invention and misappropria¬ 
tion thereof was proper, but plaintiff 


was not entitled to inquire as to 
damages sustained by it, and order 
would be modified to eliminate pro¬ 
visions with respect to such inquiry. 
N.Y.—Pilot Radio Corp. v. Parker, 96 
N.Y.S.2d 275, 276 App.Div. 1087, mo¬ 
tion denied 98 N.Y.S.2d 222, 277 
App.Div. 879. 

Extent of Inspection 
Where order required production 
of all relevant and material books 
and papers of defendants, the ex¬ 
amination of witnesses in connec¬ 
tion therewith to show that books 
contained relevant entries of trans¬ 
actions on particular issues on which 
examination was had and then the 
inspection of such particular entries, 
transactions, or accounts preparatory 
to offering them in evidence, such 
limited inspection was proper. 

N.Y.—De Van v. Tobacco Products 
Corporation of Delaware, 10 N.Y.S. 
2d 325, 256 App.Div. 343. I 

Motion for omnibus order denied 
Will contestant's request in motion 
for preliminary examination of pro¬ 
ponents for order to produce all writ¬ 
ings concerning latters’ transactions 
with testator must be denied, In ab¬ 
sence of anything In moving papers 
justifying such demand. 

N.Y.—In re Heughes’ Estate, 260 N. 
Y.S. 615, 144 Misc. 922. 

Trade secrets 

In action to enjoin use of trade 
secrets allegedly imparted to one of 
defendants while employed by plain¬ 
tiffs and their predecessor, plaintiffs 
were entitled to inspect such books 
and records of defendants as related 
to any matters necessary and materi¬ 
al to prosecution of plaintiffs' cause 
of action, but defendants should not 
be required to disclose any legitimate 
secrets of their business unconnect¬ 
ed with illegal use by them of secret 
knowledge and information of plain¬ 
tiffs’ business. 

N.Y.—Burns v. Hayes, 84 N,Y.S.2d 
277, 193 Misc. 601. 

Under Court of Claims Act 
Under subdivision of Court of 
Claims Act concerning examination 
before trial by claimant, there is no 
authority for an order compelling the 
state to give a copy or permission 
to take a copy of records and papers 
under section of Civil Practice Act 
concerning power of courts to require 
discovery, and hence order permit¬ 
ting examination of state before trial 
is limited to inspection and discov¬ 
ery provided by section of Civil Prac¬ 
tice Act concerning production of 
books and papers in connection with 
the taking of depositions before tri¬ 
al. 

N.Y.—Dunbar & Sullivan Dredging 
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Co. v. State, 21 N.Y.S.2d 937 174 
Misc. 743. 

11. N.Y.—De Van v. Tobacco Prod¬ 
ucts Corporation of Delaware, 10 
N.Y.S.2d 325, 256 App.Div. 343— 
Zeltner v. Fidelity & Deposit Co. 
of Maryland, 220 N.Y.S. 356, 220 
App.Div. 21. 

Levy v. Whipple, 173 N.Y.S.2d 
475, 10 Misc.2d 752. 

Fundamental distinction preserved 
Civil Pract.Act §§ 288-309, 324-328, 
and Rules of Civil Practice, rules 
122, 140 et seq, maintain fundamental 
distinction between production of 
books and records in connection with 
examination of witness before trial 
and a discovery and inspection of 
such books and records. 

N.Y.—Singer v. National Gum & 
Mica Co., 208 N.Y.S. 1, 211 App.Div. 
758. 

Remedies should not be confused 

The use of books and papers pro¬ 
duced pursuant to an order for ex¬ 
amination before trial or to a sub¬ 
poena duces tecum Is not to be con¬ 
fused with a discovery and inspec¬ 
tion, which is provided for by Civ. 
Pract.Act § 324, aided by Rules of 
Civil Practice, rules 140-142. 

N.Y.—New York City Car Advertis¬ 
ing Co. v. E. Regensburg & Sons, 
200 N.Y.S. 152, 205 App.Div. 705. 
Necessity of examination 

(1) In New York, under Civil 
Practice Act, section 2D6 providing 
that party ordered to be examined 
before trial may be required to pro¬ 
duce documents in his possession, as 
distinguished from discovery and in¬ 
spection under section 324, does not 
permit production of documents in¬ 
dependently of an examination before 
trial. 

N.Y,—Wad© v. Sharrett, 72 N.Y.S.2d 
903. 

(2) Right of inspection under sec¬ 
tion 296 contemplates production of 
books and papers, examination of 
witnesses in connection with them 
to show that books contain relevant 
entries, and then inspection of such 
entries preparatory to offering them 
in evidence, as distinguished from 
right of inspection under section 
324, which is a general right. 

N.Y.—Laitenberger v. State, 67 N.Y. 
S.2d 418. 

DIsoovery held proper 

In action against contractor for in¬ 
juries allegedly sustained through 
negligence of contractor's employees, 
plaintiff was entitled to examine con¬ 
tractor before trial concerning extent 
of his operations, his supervision of 
and in portion of building in which 
plaintiff was injured at time of acci¬ 
dent, and was entitled to inspect the 
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ments, and papers is limited to such as are relevant tion. 12 * 20 A party may be compelled to bring books 
to the inquiry, 12 and may be used only in connec- and papers to the examination even though they may 
tion with the examination of the person producing contain matters which are privileged or which may 
them. 12 * 5 One may not be required, by subpoena infringe his constitutional right not to incriminate 
duces tecum, to produce papers or documents re- himself. At the examination, when and if he is re¬ 
lating to matters concerning which he is prohib- quired to put them in evidence, he may make his 
ited by statute from testifying. 12 * 10 The fact that objections, and, if dissatisfied, he may have theques- 
some of the books or documents may be held inad- tion and ruling certified to the court. 12 * 30 
missible at the trial is insufficient to defeat the pro- Th e ii m ftation of the scope of the examination 
posed examination, 12 * 15 and their admissibility in an( ^ the receiving into evidence of documents is one 
evidence is to be determined by the trial court and to be determined by the peculiar circumstances of 
not by the person presiding over the examina- each particular case. 13 In general great liberality 

contract under which contractor was . sought to be examined is material | Foundation for secondary evidence 


operating to determine whether it 
contained provisions relating to con¬ 
tractor’s supervision over the prem¬ 
ises. 

N.Y.—Slattery v. Parsons, 17 N.Y.S. 
2d 6. 

12. N.Y.—Milberg v. Lehrich, 156 N. 
Y.S.2d 74, 2 A.D.2d 861—O’Grady v. 
Burr, 153 N.Y.S.2d 412, 2 A.D.2d 712 
—Tolnai v. Craven, 110 N.Y.S.2d 
617, 279 App.Div. 891—Mauser v. 
Sclar, 102 N.Y.S.2d 565, 278 App. 
Div. 661—Paramount Pictures v. 
Brandt, 96 N.Y.S.2d 114, 276 App. 
Div. 1002—Melzer v. Melzer, 86 N. 
Y.S.2d 410, 274 App.Div. 1028— 

Srebroff v. Radio Engineering Lab¬ 
oratories, 78 N.Y.S.2d 409, 273 App. 
Div. 985—Haffenberg v. Wendling, 
69 N.Y.S.2d 646, 271 App.Div. 1057 
—Tannenbaum v. Carvel, 65 N.Y. 
S.2d 56, 271 App.Div. 790—Wilder- 
muth v. Keating, 55 N.Y.S.2d 110, 
269 App.Div. 783—Zeltner v. Fidel¬ 
ity & Deposit Co. of Maryland, 220 
N.Y.S. 356, 220 App.Div. 21. 

Downey v. Austin Co., 149 N.Y. 
S.2d 844—Ehrlich v. Drake Const. 
Corp., 92 N.Y.S.2d 711—Lederman 
v. Cal-Therm Industries, 81 N.Y.S. 
2d 845—Popper v. American Ice 
Co., 73 N.Y.S. 2d 416—Goepp v. 
American Overseas Airlines, 72 N. 
Y.S.2d 862—Leonard v. Home Own¬ 
ers Loan Corp., 39 N.Y.S.2d 127. 
N.C.—Planner v. St. Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J., 42 S.E.2d 225, 227 N.C. 
342. 

Documents held relevant 

In action by legal representative 
of deceased inmate of state hospital 
to recover damages from state for 
his death on ground of alleged mis¬ 
management, etc., entries made in the 
state hospital records concerning the 
deceased inmate were relevant and 
material. 

N.Y.—Buchalter v. State, 15 N.Y.S.2d 
244, 172 Misc. 420. 

Document written by another 
Under statute, an examining party 
may not generally inspect records of 
a party examined, but if record 


and falls within orbit of other re¬ 
quirements, it may be inspected, even 
though party being examined did not 
write particular document. 

N.Y.—!Levy v. Whipple, 173 N.Y.S.2d 
475, 10 Misc.2d 752. 
limitations on discovery and use 

(1) In action for commissions 
where plaintiff’s letters seemed in¬ 
consistent with claim for a definite 
percentage of profits, inspection and 
discovery and examination of defend¬ 
ants should be limited to terms of 
the contracts and to the sales made 
by plaintiff and the sales on which 
he is entitled to commissions ac¬ 
cording to allegations of his com¬ 
plaint. 

N.Y.—Greenbaum v. Samson, 8 N.Y. 
S.2d 707, 255 App.Div. 935. 

(2) Contestants by attacking codi¬ 
cil only precluded search for evidence 
of undue influence during period pri¬ 
or to execution of will. 

N.Y.—In re Sperry’s Will, 247 N.Y. 

S. 202, 138 Misc. 549. 

Financial records of wife 

In personal injury action, plaintiff, 
a sales manager who claimed sub¬ 
stantial special damages for loss of 
earnings and customers, would not 
be required to produce financial rec¬ 
ords of his wife, In absence of any 
factual showing that plaintiff’s finan¬ 
cial transactions were carried on 
through wife as a dummy. 

N.Y.—Wornicke v. Scheuer, 167 N.Y. 
S.2d 532. 

Work sheets developed by investi¬ 
gators of claim or correspondence 
sent and received in a course of such 
investigation are not required to be 
made available to a claimant on an 
examination before trial. 

N.Y.—Nadler v. Commercial Travel¬ 
ers Mut. Acc. Ass’n of America, 
137 N.Y.S.2d 176. 

12.5 N.Y.—Thurswel v. Goodyear 
Tire & Rubber Co., 67 N.Y.S.2d 228, 
271 App.Div. 919. 

12.10 Ohio.—In re Renee, 110 N.E. 
2d 795, 159 Ohio St. 37. 

12.15 N.Y.—O’Grady v. Burr, 153 N. 
Y.S.2d 412, 2 A.D.2d 712. 

ir>s 


Production, on notice to examine 
defendant before trial, of certain cor¬ 
respondence between defendant’s at¬ 
torneys and plaintiff for purpose of 
laying a foundation for receipt of 
secondary evidence thereof on trial, 
was proper, even though such letters 
would probably be inadmissible as 
self-serving declarations on defend¬ 
ant’s part. 

N.Y.—O’Grady v. Burr, supra. 

Rules and regulations of hospital 

(1) Rules and regulations of de¬ 
fendant hospital have been held not 
to be subject to inspection when 
rules were not admissible in evidence 
under pleadings. 

N.Y.—Munsie v. Highland Hospital 
of Rochester, 168 N.Y,S.2d 178. 

(2) On other hand, it has been held 
that although rules and regulations 
of defendant hospital would not be 
admissible in evidence except as part 
of proof of plaintiffs concerning 
standard of care required in com¬ 
munity, and would then be inad¬ 
missible In absence of other evidence 
of custom and standard of care in 
area concerning matters at issue, 
plaintiffs were entitled, in order to 
prove such custom and standard of 
care, to examine hospital’s rules be¬ 
fore trial. 

N.Y.—Corwin v. University of Ro¬ 
chester, 147 N.Y.S.2d 571. 

12.20 Mich.—Hallett v. Michigan 
Consol. Gas Co., 299 N.W. 723, 298 
Mich. 582. 

N.Y.—Wager v. State, 123 N.Y.S.2d 
884, 204 Misc. 598. 

12.30 Wis.—Quality Outfitters, Inc. 
v. Risko, 90 N.W.2d 638, 

13. N.Y.—Zeltner v. Fidelity & De¬ 
posit Co. of Maryland, 220 N.Y.S. 
356, 220 App.Div. 21. 

Refusal to produce not Justified 
In suit by attorney for services 
rendered, attorney in response to sub¬ 
poena to produce records as to serv¬ 
ices rendered was not entitled to re¬ 
fuse to obey subpoena on ground that 
he had an attorney's lien and that 
[ to produce such records for examine 
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should be permitted. 14 Where the examination is to 
proceed before the court, the order with respect to 
the production of books and documents may be 
broad in scope. 15 The court may limit the use of 
the books and records ordered to be produced on the 
examination by requiring their production only for 
the purpose of refreshing the memory of the party 
to be examined, 16 but it is not necessary to limit 
their production to such only as may be necessary 
to refresh recollection. 17 

The court in a proper case may, in the exercise of 
its discretion, very properly limit the introduction 
into evidence of the papers and documents to such 
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portions as have been used to refresh the recollec¬ 
tion of the witness; 18 but papers, books, and rec¬ 
ords produced pursuant to an order may be offered 
in evidence, even though not used to refresh the rec¬ 
ollection of the witness. 19 

Before offering in evidence documents produced 
pursuant to order the examining party has the right 
to a limited inspection for the purpose of determin¬ 
ing whether he desires to have them marked in evi¬ 
dence, 20 and the inspection is not required to be 
limited to writings which refresh the recollection of 
the witness. 21 However, this right to the produc¬ 


tions by defendants would destroy 
benefit of bis lien. 

Ill.—Ross v. Wells, 127 N.E.2d 519, 6 
Ill.App.2d 304. 

14. N.Y.—Manzi v. State, 23 N.Y.S. 
2d 21. 

15. N.Y.—Zeltner v. Fidelity & De¬ 
posit Co. of Maryland, 220 N.Y.S. 
356, 220 App.Div. 21. 

Justice to limit examination 

The justice presiding may see to 
it that the spirit of the examina¬ 
tion is not violated, and that the in¬ 
spection is a limited, and not a gen¬ 
eral, one. 

N.Y.—Zeltner v. Fidelity & Deposit 
Co. of Maryland, supra. 

16. N.Y.—Raleigh v. City of New 
York, 34 N.Y.S.2d 685, 264 App.Div. 
776—Griffin Mfg. Co. v. Gold Dust 
Corporation, 282 N.Y.S. 931, 245 
App.Div. 385—Bencoe v. McDonnell, 
206 N.Y.S. 372, 210 App.Div. 859. 

Mulrain v. Cohen, 260 N.Y.S. 119, 
145 Misc. 654. 

Radin v. Kornreich, 41 N.Y.S.2d 
640—Radin v. Kornreich, 41 N.Y.S. 
2d 638. 

Police records 

Statutes prohibiting a general ex¬ 
amination of police records does not 
prevent use of such records solely for 
purpose of refreshing recollection of 
policemen called as witnesses, in an 
examination before trial, in action 
against city under statute for dam¬ 
ages resulting from a riot; but in 
view of confidential nature of police 
records, discretion of court in per¬ 
mitting their use solely for purpose 
of refreshing recollection of witness¬ 
es in an examination before trial 
should be used sparingly. 

N.Y.—Blumkin v. City of New York, 
47 N.Y.S.2d 492, 183 Misc. 31. 

To defend trade secrets 
Books, records, and other docu¬ 
ments which defendants were re¬ 
quired to produce on plaintiff's mo¬ 
tion for discovery preliminary to 
hearing of plaintiff's action to re¬ 
strain defendants from allegedly 
unlawful trade practices could be 


used only to refresh recollection of 
witnesses, and could not be inspect¬ 
ed by plaintiff until it was estab¬ 
lished that secret trade processes of 
plaintiff had been disclosed to de¬ 
fendants. 

N.Y.—Griffin Mfg. Co. v. Gold Dust 
Corporation, 282 N.Y.S. 931, 245 
App.Div. 385. 

17. N.Y.—310 Riverside Boulevard 
Corporation v. Weiss, 280 N.Y.S. 
385, 245 App.Div. 738. 

Manzi v. State, 23 N.Y.S.2d 21. 
Order held justified 

Where order requiring claim in¬ 
vestigator whose deposition was be¬ 
ing taken, to refresh his recollection 
as to motor vehicle accident by ex¬ 
amining files relating thereto was cal¬ 
culated to place witness in position 
to describe nature of contents of 
file, and thus enable plaintiff to seek 
additional discovery if necessary, or¬ 
der was not without justification. 

N.H.—Therrien v. Public Service Co., 
108 A.2d 48, 99 N.H. 197. 

18. N.Y.—Zeltner v. Fidelity & De¬ 
posit Co. of Maryland, 220 N.Y.S. 
356, 220 App.Div. 21. 

Memorandum used to refresh mem¬ 
ory 

(1) Where witness, while being ex¬ 
amined, stated that he had made a 
memorandum involving matter in 
controversy and read it day before 
examination to refresh his memory, 
he may be ordered to produce It so 
that counsel may inspect it. 

N.Y.—Alfredsen v. Loomis, 148 N.Y. 
S.2d 468. 

(2) Attorney for plaintiffs in action 
against a hospital and others was 
entitled to inspect and offer in evi¬ 
dence notes used by witness to re¬ 
fresh his recollection at examination 
before trial, subject to ruling by tri¬ 
al court as to admissibility of such 
evidence. 

N.Y.—Romano v. Mount Sinai Hospi¬ 
tal, 150 N.Y.S.2d 246. 

19. N.Y.—Beeber v. Empire Power 
Corporation, 20 N.Y.S.2d 784, 260 
App.Div. 68. 


Wager v. State, 123 N.Y.S.2d 884, 
| 204 Misc. 598. 

Contra case 

In another case in New York it 
was held that, under Civ.Pract.Act § 
296, only such portions of books and 
records as were used to refresh rec¬ 
ollection of witness examined before 
trial may be received in evidence. 
N.Y.—Singer v. National Gum & Mica 
Co., 208 N.Y.S. 1, 211 App.Div. 758. 

Former rule 

(1) Any book or document pro¬ 
duced under a subpoena duces tecum 
on the examination before trial of 
defendants could be marked for 
identification, but could not for that 
reason be inspected. 

N.Y.—Bigio v. Zrilce, 170 N.Y.S. 90, 
102 Misc. 661. 

(2) If on examination before trial 
witness refreshed his recollection by 
use of book or document, it could 
then be inspected by counsel as to 
portion used by witness, and he could 
he further examined as to it after 
inspection, and such part marked in 
evidence. 

N.Y.—-Bigio v. Zrlke, supra. 

(3) If it appeared from the wit¬ 
ness' testimony that an entry in 
his handwriting was a true state¬ 
ment when made, but that, after in¬ 
spection, witness had no recollec¬ 
tion of the facts, the entry could 
be inspected, the witness examined 
thereon, and it could bo introduced 
as an extension of his testimony. 
N.Y.—Bigio v. Zriko, Hupra. 

(4) On an examination of defend¬ 
ant before trial, ho may be asked to 
state date of first and last entries 
in a book to fix a period that it cov¬ 
ers, provided ho Iiuh used any part of 
the book to refresh his recollection, 
N.Y.—Bigio v. Zrlke, supra. 

20. N.Y.—Beeber v. Empire Power 
Corporation, 20 N.Y.S.2d 781, 260 
App.Div. 68. 

21. N.Y.—Buclialter v. State, 15 N. 
Y.S.2d 244, 172 Misc. 420—Shulz v. 
Agfa Ansco Corporation, 209 N.Y, 
S. 300, 149 Misc. 821. 
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tion of papers and documents does not go to the ex¬ 
tent of allowing a disclosure of a defense, either as 
to witnesses or their affidavits, or reports of em¬ 
ployees of accidents or papers in preparation for 
trial. 22 

The order should not give the examining party 
the right to examine any private papers or to in¬ 
dulge in a roving commission to examine every scrap 
of paper, unless it is made to appear that their ex¬ 
amination is necessary, 23 but, if it is necessary, the 
examining party is entitled to an inspection, whether 
the papers are public or private, and even though the 
party examined has mingled the material matter 
with immaterial matter. 24 

Under the New York Civil Practice Act prior to 
its amendment, where books and papers were pro¬ 
duced pursuant to a subpoena duces tecum, whether 
the examination was on notice or by reason of a 
court order, they could not be received in evi¬ 
dence, 25 but could be used only for the purpose of 
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refreshing the recollection of the witness, 26 the rule 
being that a court order was necessary where the 
production of documents was required for a pur¬ 
pose other than to refresh the memory of the wit¬ 
ness. 27 

A subpoena duces tecum should not require the 
production of papers and documents to an extent 
such as to be unreasonably burdensome. 28 Books 
and papers which have already been produced in 
court in pursuance of a subpoena duces tecum may 
be used in examination of other witnesses without 
another subpoena. 29 

Custody of books and papers produced . Under 
some statutes, only books and papers in the custody 
of, or under the control of, the party to be examined 
can be ordered to be produced in connection with 
an examination before trial, 30 and, so, in general no 
one other than the person to be examined can be 
ordered to produce books and papers. 31 In some 


22. N.Y.—McNamara v. New York 
State Rys., 220 N.Y.S. 522, 129 
Misc. 130. 

Names and addresses of witnesses 

A subpoena duces tecum granted in 
negligence case for production of 
books and papers would be modified 
by excepting therefrom accident in¬ 
vestigation records and claim rec¬ 
ords containing names and addresses 
of witnesses. 

N.Y.—White v. Sibley, Lindsay & 
Curr Co., 130 N.Y.S.2d 603, 283 App. 
Div. 1007. 

23. N.Y.—Haffenberg v. Wendling, 
69 N.Y.S.2d 546, 271 App.Div. 1057. 

Easton v. Simpson, 46 N.Y.S.2d 
395, 182 Misc. 405, affirmed 49 N.Y. 
S.2d 431, 267 App.Div. 1047, appeal 
dismissed 59 N.E.2d 443, 293 N.Y. 
855—Shulz v. Agfa Ansco Corpo¬ 
ration, 269 N.Y.S. 300, 149 Misc. 821. 

24. N.Y.—Shulz v. Agfa Ansco Cor¬ 
poration, supra. 

25. N.Y.—Popkin v. Original Novel¬ 
ty Co., 92 N.Y.S.2d 36, 196 Misc. 
120—Sapakas v. Shulsk, 42 N.Y.S. 
2d 810, 181 Misc. 607—Clarke v. 
American Press Ass’n, 2 N.Y.S.2d 
672, 166 Misc. 471, affirmed 4 N.Y.S. 
2d 1003, 254 App.Div. 724. 

Marsh v. Russeks Fifth Ave., 78 
N.Y.S.2d 64—Dastis v. Sydell Real¬ 
ty Corp., 76 N.Y.S.2d 569. 

26. N.Y.—Sasson v. Lichtman, 100 
N.Y.S.2d 297, 277 App.Div. 368— 
Kertz v. Liberty Bank of Buffalo, 
233 N.Y.S. 472, 226 App.Div. 715— 
New York City Car Advertising Co. 
v. E. Regensburg & Sons, 200 N.Y. 
S. 152, 205 App.Div. 705. 

Popkin v. Original Novelty Co., 
92 N.Y.S.2d 36, 196 Misc. 120— 
Sapakas v. Shulsk, 42 N.Y.S.2d 810, 


181 Misc. 607—Clarke v. American 
Press Ass'n, 2 N.Y.S.2d 672, 166 
Misc. 471, affirmed 4 N.Y.S.2d 1003, 
254 App.Div. 724—Shulz v. Agfa 
Ansco Corporation, 269 N.Y.S. 300, 
149 Misc. 821—In re Sperry’s Will, 
247 N.Y.S. 202, 138 Misc. 549. 

Marsh v. Russeks Fifth Ave., 78 
N.Y.S.2d 64—Dastis v. Sydell Real¬ 
ty Corp., 76 N.Y.S.2d 569—Maryan- 
ov v. Harry West Co., 66 N.Y.S.2d 
56. 

May be identified 

On examination of defendant be¬ 
fore trial as to identity of books 
and papers on notice instead of by 
court order under Civ.Pract.Act § 324, 
books and papers produced under sub¬ 
poena duces tecum could be identi¬ 
fied, even though, under former § 296, 
they could not be used except to re¬ 
fresh defendant’s recollection. 

N.Y.—Klapp v. Merwin, 203 N.Y.S. 
694, 122 Misc. 708, affirmed 204 N. 
Y.S. 921, 209 App.Div. 841. 

27. N.Y.—Kertz v. Liberty Bank of 
Buffalo, 233 N.Y.S. 472, 226 App. 
Div. 715—New York City Car Ad¬ 
vertising Co. v. E. Regensburg & 
Sons, 200 N.Y.S. 152, 205 App.Div. 
705. 

Klauber v. S. K. E. Operating Co., 
295 N.Y.S. 701, 163 Misc. 418. 

Order in proceeding to vacate notice 
In a proceeding to vacate a no¬ 
tice of examination court would, 
where facts warranted it, extend 
scope of examination, on a counter 
motion therefor, so as to require pro¬ 
duction of books and papers to re¬ 
fresh recollection of party to be ex¬ 
amined, since it would be pursuant to 
an order. 

N.Y.—Ainsworth v. Cooper Under¬ 


wear Co., 237 N.Y.S. 301, 227 App. 
Div. 837. 

28. N.Y.—Roberts v. Hayden, 209 
N.Y.S. 598, 213 App.Div. 1. 

29. N.Y.—Searle v. Halstead, 123 N. 
Y.S. 984, 139 App.Div. 134. 

30. N.Y.—Wildermuth v. Keating, 55 
N.Y.S.2d 110, 269 App.Div. 783— 
Capital Co. v. Fox, 290 N.Y.S. 612, 
248 App.Div. 897. 

Coexecutors 

In proceeding on a petition of co¬ 
executors to render and settle their 
account, an order entered on motion 
of an objectant directing both execu¬ 
tors to produce corporate books and 
records should have been made ap¬ 
plicable only as to one executor in 
view of fact his coexecutor was nei¬ 
ther an officer nor a stockholder of 
corporations involved, nor a person 
in possession or control of said books 
and records, and for same reason, so 
much of examination as related to 
books and records and to intracorpo¬ 
rate affairs should have been directed 
to executor involved alone. 

N.Y—Petition of Goldman, 163 N.Y. 

S.2d 706, 3 A.D.2d 942. 

No witness sought to be examined 
Leave to inspect and make copy of 
records of voluntary charitable hos¬ 
pital with respect to named former 
patients could not be granted under 
statute providing for taking testimo¬ 
ny before a referee of physician or 
nurse attached to any charitable in¬ 
stitution as to information acquired 
in attending a patient at such insti¬ 
tution, where no witness was sought 
to be examined. 

N.Y—Petition of Cenci, 57 N.Y.S.2d 
231, 185 Misc. 479. 

31. N.Y.—Western Elevating Ass'n 
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§§ 52-53 DISCOVERY 

cases this requirement is held to prevent the court 
from ordering a party to produce hooks and papers 
to refresh the recollection of a witness who is a 
former officer or employee of such party but not 
a party to the action, the party and not the witness 
having the custody of the papers . 32 In other cases 
it has been held that, on the examination of a for¬ 
mer officer of a corporation, corporate books and 
records may be subpoenaed to refresh the recol¬ 
lection of the witness . 33 

On the examination of an officer of a corporation, 
books and records of the corporation which are 
within the control of the witness may be required to 
be produced, even though the corporation is not a 
party to the action . 34 A foreign corporation can¬ 
not resist a direction for the production, on an ex¬ 
amination before trial, of records relating to the 
contract in suit on the ground that they might not be 
within the state, where it was authorized to con¬ 
duct, and did engage in, business within the state 
and the contract which was the subject matter of 
the suit was issued and delivered within the state . 36 
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Description of papers . On a motion for the pro¬ 
duction of books and papers the application must 
describe them as far as practicable . 36 

Public records. Production of governmental doc¬ 
uments or public records which are accessible to 
the examining party as well as to the party exam¬ 
ined will not be required . 36 * 5 

§ 53. Failure to Appear or Answer 

In a proper case, and where the court has acquired 
Jurisdiction of his person, on the failure of a party to 
appear at an examination before trial, or his refusal to 
answer questions on the examination, he may be pun¬ 
ished as for a contempt, or his pleadings may be strick¬ 
en, or both, or he may be denied his right to present his 
grounds for relief or his defenses. 

The witness to be examined under a notice of ex¬ 
amination is not free to disregard a subpoena for 
his attendance , 37 and, if he fails to attend pursuant 
thereto, he may be punished the same as any other 
person for disobeying a subpoena . 38 A party who 
refuses to obey an order or notice with subpoena 
to appear for examination before trial may be pun¬ 
ished as for contempt , 33 or his pleading may be 


v. Chapman, 263 N.Y.S. 62, 238 
App.Div. 14. 

Clarke v. American Press Ass’n, 
2 N.Y.S.2d 672, 166 Misc. 471, af¬ 
firmed 4 N.Y.S.2d 1003, 254 App. 
Div. 724. 

Papers of persons not parties 

In an action by an employee on 
an employment contract, the employer 
was entitled to an examination of 
employee before trial, but was not 
entitled to compel the production of 
books or papers of other firms who 
were not parties to the action to 
show employee’s transactions with 
them. 

N.Y.—Fey v. Wisser, 202 N.Y.S. 30, 
206 App.Div. 520. 

32. N.Y.—McGowan v. Eastman, 2 
N.E.2d 625, 271 N.Y. 195. 

Western Elevating: Ass’n v. Chap¬ 
man, 263 N.Y.S. 62, 238 App.Div. 
14. 

33. N.Y.—Clarke v. American Press 
Ass’n, 2 N.Y.S.2d 672, 166 Misc. 
471, affirmed 4 N.Y.S.2d 1003, 254 
App.Div. 724. 

34. N.Y.—Meretzky v. Wolff, 229 N. 
T.S. 776, 224 App.Dlv. 746. 

In re Sperry’s Will, 247 N.Y.S. 
202, 138 Misc. 549. 

35. N.Y.—Foster v. Yorkshire Ins. 
Co., 3 N.Y.S,2d 149, 167 Misc. 204, 
affirmed 7 N.Y.S.2d 79, 255 App. 
Div. 829. 

36. See supra $ 44(2). 

36.5 N.Y.—Goepp v. American Over¬ 
seas Airlines, 72 N.Y.S.2d 862. 

37. N.Y.—Peerless Coat & Apron 
Supply Co. v. Commercial Coat & 


| Apron Supply Co., 12 N.Y.S.2d 214, 
257 App.Div. 845. 

38. N.Y.—Goldberg v. Candy Prod¬ 
ucts Co., 215 N.Y.S. 772, 127 Misc. 
455. 

39. Mo.—State ex rel. Williams v. 
Buzard, 190 S.W.2d 907, 354 Mo. 
719. 

N.Y.—Ditomasso v. Loverro, 273 N. 
Y.S. 76, 242 App.Div. 190. 

Mutual Life Ins. Co. of N. Y. v. 
Tailored Woman, 91 N.Y.S.2d 140, 
reversed on other grounds 93 N.Y. 
S.2d 241, 276 App.Div. 144. 

Ohio.—Ex parte Bott, 66 N.E.2d 918, 
146 Ohio St. 511. 

18 C.J. p 1100 note 27. 

Evidence held sufficient to show con¬ 
tempt 

(1) Where plaintiff served notice of 
examination, before trial, of defend¬ 
ant corporation, by its defendant 
president, evidence that such defend¬ 
ants obtained adjournments for al¬ 
most four months and defaulted on 
final adjourned date sustained order 
adjudging them in contempt. 

N.Y.—Ditomasso v. Loverro, 273 N.Y. 
S. 76, 242 App.Div. 190. 

(2) Evidence established that de¬ 
fendant made willful default under 
order directing defendant to give 
plaintiff a discovery and inspection 
of all sales made by defendant to 
certain customers during period 
while alleged employment contract 
under which plaintiff claimed com¬ 
mission was in force and justified 
order punishing defendant for con¬ 
tempt. 


N.Y.—Moore v. Jackson Tube Co., 86 
N.Y.S.2d 488. 

Excuse for refusal not shown. 

Fact that petition was demurrable 
or that recovery was barred by lim¬ 
itation or laches was no excuse for 
disobedience of subpoenas ordering 
appearance before notary to take dep¬ 
ositions as on cross-examination. 
Ohio.—Ex parte Bevan, 184 N.E. 393, 
126 Ohio St. 126, affirmed and ap¬ 
peal dismissed Bevan v. Krleger, 
53 S.Ct. 661. 289 U.S. 459, 77 L.Ed. 
1316. 

Failure to punish error 

Where substantial grounds for ex¬ 
amination existed, an order denying 
a motion to punish a witness for 
contempt for failure to obey sub¬ 
poena was error. 

N.Y.—Peerless Coat & Apron Supply 
Co. v. Commercial Coat & Apron 
Supply Co., 12 N.Y.S.2d 214, 267 
App.Div. 845. 

Order to show cause necessary 

Where, at hearing before commis¬ 
sioner appointed to make adverse ex¬ 
amination of defendant in civil ac¬ 
tion, such defendant answered con¬ 
sistently that “he did not remember” 
or “did not know" in answer to ques¬ 
tions propounded dealing with profits 
made in grocery business sold by him 
to plaintiffs, and where record dis- 
cLosed no ruling on -objection of 
plaintiffs that defendant had not 
properly answered questions but in¬ 
stead that defendant had then been 
served with notice that plaintiffs 
would move trial court that defend¬ 
ant be held in contempt, action of 
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stricken , 40 or both , 41 on motion but not ex parte , 42 
or his attendance may be procured by warrant . 43 

In New York prior to the amendment of the 
Civil Practice Act providing such a remedy for fail¬ 
ure of a party to comply with an order or notice 
served on his attorney , 43 - 5 in order that a person 
could be punished as for contempt for failure to 
appear for examination before trial a copy of the 


order for the examination, or a subpoena requiring 
his attendance thereat, must have been personally 
served on him 44 within the state ; 45 mere service 
of a notice of examination before trial, without sub¬ 
poena, did not subject a party to any penalty for 
disobedience . 45 His pleading could not be stricken 
or purely defensive moves on his part stayed for 
failure to attend pursuant to notice alone . 47 


trial court, in summary procedure, 
in finding: defendant in contempt, 
without previous order to show cause 
was error. 

N.C.—Galyon v. Stutts, 84 S.E.2d 822, 
241 N.C. 120. 

Provisions of order improper 
Provisions of order, summarily ad¬ 
judging defendant guilty of criminal 
contempt of court in refusing to an¬ 
swer questions on examination before 
trial, that a fine be levied on defend¬ 
ant and paid to plaintiff, were im¬ 
proper, as such a fine must be paid 
into public treasury, not to a party. 
N.Y.—Wilwerth v. Levitt, 28 N.Y.S. 

2d 257, 262 App.Div. 112. 
Punishment of corporation, 

Where contempt consisted of fail¬ 
ure of corporation, by its president, 
to attend and be examined before 
trial, court was held authorized to 
imprison president only until cor¬ 
poration, by its president, submitted 
to examination and paid fine. 

N.Y.—Ditomasso v. Loverro, 273 N.Y. 

S. 76, 242 App.Div. 190. 

Requisites of order 
Where plaintiff in action for spe¬ 
cific performance obtained subpoena 
duces tecum re deposition ordering 
defendant to appear to give oral tes¬ 
timony, defendant, on appearance, re¬ 
fused to answer questions, on ground 
that complaint did not state cause of 
action, and court found defendant in 
contempt, but where only order of 
contempt made and commitment or¬ 
der issued consisted of oral state¬ 
ment of court as reflected in report¬ 
er’s transcript that defendant was 
found in contempt of court and was 
committed, and order of commitment 
did not recite questions propounded 
or any fact showing materiality and 
pertinency of questions, judgment of 
contempt and order of commitment 
were void. 

Cal.—Nelson v. Superior Court In and 
For County of San Diego, 287 P.2d 
535, 135 C.A.2d 531. 

Third-party witness 
Where a third-party witness failed 
to appear before a referee for ex¬ 
amination before trial, in compliance 
with subpoena, and objection to va¬ 
lidity of subpoena on basis of form 
and manner of service thereof, 
raised by attorney, who appeared 
specially before referee on behalf of 
witness, were not well taken, such 
witness was in contempt. 


N.Y.—Everdyke v. Adler, 27 N.Y.S. 

2d 169, 176 Misc. 283. 

40. Fla.—Kaufman v. Kaufman, 63 
So.2d 196. 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 
N.Y.—New England Industries v. 
Margiotti, 60 N.Y.S.2d 430, 270 App. 
Div. 488, affirmed 70 N.E.2d 540, 
296 N.Y. 722—Ricker v. Daniels, 33 
N.Y.S.2d 939, 263 App.Div. 584. 

Cone v. Bernanke, 278 N.Y.S. 566, 
154 Misc. 798. 

Marco v. Sachs, 170 N.Y.S.2d 390 
—Frenk v. Katz, 104 N.Y.S.2d 393 
—Trabert v. Lamar, 198 N.Y.S. 506. 
18 C.J. p 1100 note 28. 

A motion to strike pleadings and 
for entry of default judgment is 
proper procedure to inflict penalty for 
willful failure of party to appear to 
give deposition. 

Ky.—Armstrong v. Biggs, 302 S.W. 

2d 565. 

Dismissal 

Refusal of plaintiff to submit to 
examination may justify a dismissal 
of his action or suit. 

Fla.—Surrency v. Winn & Lovett 
Grocery Co., 34 So.2d 564, 160 Fla. 
294. 

N.Y.—Rice-Bishop v. St. Nicholas 
Sports Arena, 136 N.Y.S.2d 500, 284 
App.Div. 961, motion dismissed 126 
N.E.2d 176, 308 N.Y. 835. 

Contra case 

It has been held that court may 
not strike defendant’s answer for his 
failure to obey an order for his ex¬ 
amination before trial, although it 
might in a proper case stay defend¬ 
ant’s proceedings. Court cited as 
its authority Levine v. Moskowitz, 200 
N.Y.S. 597, 206 App.Div. 194, which, 
however, limited rule to a case where 
defendant failed to appear pursuant 
to a notice of examination only, and 
where no subpoena or order of court 
requiring his appearance was served 
on him. 

N.Y.—Roseberg Holding Co. v. Ber¬ 
man, 211 N.Y.S. 900, 214 App.Div. 
146. 

Where notice was served on for¬ 
mer attorney of defendant, who noti¬ 
fied plaintiff's counsel that he no 
longer represented defendant, order 
striking defendant’s answer and en¬ 
try of judgment against him was set 
aside. 

Ariz.—Schatt v. O. S. Stapley Co., 
323 P.2d 953. 


41. N.Y.— 1 Todd v. Silk Assoc, of 
America, 167 N.Y.S. 1079, 100 Misc. 
403. 

42. N.Y.—Thaule v. Ritter, 13 Abb. 
Pr.,N.S., 439. 

Boxer v. 2 East 75th St. Corp., 
56 N.Y.S.2d 926. 

Order to show cause 
Where plaintiff served notice of 
examination, before trial, of defend¬ 
ant corporation, by its defendant 
president, and defendants defaulted, 
order requiring corporation, by its 
president, to show cause why corpo¬ 
ration should not be adjudged in con¬ 
tempt was held sufficient to sustain 
punishment as to president. 

N.Y.—Ditomasso v. Loverro, 273 N. 
Y.S. 76, 242 App.Div. 190. 

43. N.Y.—Greene v. Herder, 30 N. 
Y.Super. 455, 27 N.Y.Super. 655, 
30 How.Pr. 210—Gaughe v. Laro¬ 
che, 13 N.Y.Super. 685, 6 Abb.Pr. 
284 note, 14 How.Pr. 451. 

43.5 New York Civil Practice Act 
§ 299. 

44. N.Y.—New England Industries v. 
Margiotti, 60 N.Y.S.2d 430, 270 App. 
Div. 488, affirmed 70 N.E.2d 540, 
296 N.Y. 722—Rapaport v. Dubrow, 
280 N.Y.S. 106, 246 App.Div. 735. 

Broser Bros. v. Odoerfer, 66 N.Y. 
S.2d 282. 

18 C.J. p 1101 note 35. 

45. N.Y.—Wolf v. Union Waxed & 
Parchment Paper Co., 133 N.Y.S. 
239, 148 App.Div. 623. 

18 C.J. p 1101 note 36. 

48. N.Y.—Nowak v. Buffalo Elec. 
Co., 144 N.Y.S.2d 425, 286 App.Div. 
987—Levine v. Moskowitz, 200 N. 
Y.S. 597, 206 App.Div. 194. 

Goldberg v. Candy Products Co., 
215 N.Y.S. 772, 127 Misc. 455. 

McCray v. Shapiro, 116 N.Y.S.2d 
436. 

47. N.Y.—SegaJ v. Princess Ann Girl 
Coat, Inc., 137 N.Y.S.2d 242, 285 
App.Div. 811. 

Goldberg v. Candy Products Co., 
215 N.Y.S. 772, 127 Misc. 455. 

La Manna v. Pilitz, 79 N.Y.S.2d 
576. 

Wash.—State ex rel, Onishi v. Superi¬ 
or Court for King County, 191 P. 
2d 703, 30 Wash.2d 348. 

Notice served on attorney 
The failure of a party to appear 
for examination, pursuant to notice 
served on his attorney, without an 
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A party who fails to appear pursuant to a notice 
of examination may be stayed from taking any af¬ 
firmative steps , 48 and the proceedings of a plaintiff 
who fails to appear pursuant to such a notice may 
be stayed . 49 It is premature to include in an order 
for an examination of plaintiff before trial a pro¬ 
vision for a stay of plaintiffs proceedings pending 
the examination; such provision should not be ap¬ 
plied for until plaintiff has failed to comply with the 
order for the examination . 50 

There is no inherent power in the court to strike 
a party’s pleadings for his failure to appear for an 
examination before trial; statutory authorization 
for such power must be found , 51 and, under a stat¬ 
ute authorizing a party’s pleading to be stricken if 
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he failed to appear for examination pursuant to an 
order therefor after service thereof on his attorney, 
his pleading could not be stricken for his failure to 
appear for examination in response to a mere notice 
of examination . 52 A party cannot be punished for 
contempt for failure to appear under an order which 
did not direct him to appear for examination but in¬ 
dicated that he was free to do so . 53 

Under some statutes a party being examined on 
an examination before trial cannot be adjudged in 
contempt for refusal to answer questions until there 
has been a refusal to answer some question ruled 
proper by the court or a justice thereof, and which 
defendant has been specifically directed by the court 
or a judge to answer . 54 In general, however, a 


order or subpoena served on wit¬ 
ness, is not sufficient grounds for 
court to strike his pleadings. 

N.Y.—Levine v. Moskowitz, 200 N.Y. 
S. 597, 205 App.Div. 194. 

Mascola v. City Service Taxi 
Corporation, 205 N.Y.S. 132, 123 
Misc. 304. 

Notice served oxl attorney 

Although, notice of examination of 
infant plaintiff! before trial was 
served on attorney for guardian ad 
litem of infant requiring infant to 
appear before notary public to de¬ 
termine infant’s capacity to testi¬ 
fy, infant’s failure to appear was not 
ground for dismissal of complaint or 
stay of further proceedings. 

N.Y.—McCray v. Shapiro, 116 N.Y.S. 
2d 436. 

48. N.Y.—Petersdorf v. O’Hagan, 146 
N.Y.S.2d 12, 286 App.Div. 1100— 
Bliven v. Burrell, 299 N.Y.S. 970, 
252 App.Div. 867. 

49. Colo.—Reserve Life Ins. Co., 
Dallas, Texas, v. District Court of 
City & County of Denver, 247 P.2d 
903, 126 Colo. 217. 

N.Y.—Graziano v. Eagle Pencil Co., 
201 N.Y.S. 757, 207 App.Div. 225. 

Radin v. Kornreich, 41 N.Y.S. 
2d 637, 179 Misc. 529—Goldberg v. 
Candy Products Co., 215 N.Y.S. 
772, 127 Misc. 455—Bloch v. Guar¬ 
anty Trust Co. of New York, 198 
N.Y.S. 305, 119 Misc. 832. 

Proper practice on plaintiff’s fail¬ 
ure to submit to examination after 
service of notice is for defendant 
to apply for stay until plaintiff does 
submit. 

N.Y.—Island Supply Co. v. Steitz, 
217 N.Y.S. 154, 127 Misc. 598. 
Tomer rule 

(1) In New York, prior to the en¬ 
actment of the Civil Practice Act, 
it was held under the practice pre¬ 
vailing under the code of civil pro¬ 
cedure that a proceeding by a party 
plaintiff who failed to submit him¬ 
self to an examination before trial, 
pursuant to an ex parte order served 


on plaintiff’s attorney, could be stay¬ 
ed by the court in its discretion until 
plaintiff submitted himself to an ex¬ 
amination. 

N.Y.—Graziano v. Eagle Pencil Co., 
201 N.Y.S. 757, 207 App.Div. 225. 
18 C.J. p 1101 note 37. 

(2) An order which had not boon 
personally served could be enforced 
only by staying proceedings of party. 
N.Y.—Sivelli v. New River Coal Co., 
171 N.Y.S. 429, 184 App.Div. 62. 

50. N.Y.—De La Gandara v. Pyn- 
chon, 294 N.Y.S. 830, 250 App.Div. 
506. 

51- N.Y.—Levine v. Moskowitz, 200 
N.Y.S. 597, 206 App.Div. 194. 

Forsthoffer v. Netherland Cab 
Co., 24 N.Y.S.2d 877, 175 Misc. 660 
—In re Pipski’s Estate, 273 N.Y.S. 
256, 152 Misc. 387. 

52. N.Y.—Forsthoffer v. Netherland 
Cab Co., 24 N.Y.S.2d 877, 175 Misc. 
660—In re Pipski’s Estate, 273 N, 
Y.S. 256, 152 Misc. 387. 

53. N.Y.—Liggett v. Daily Worker, 
7 N.Y.S.2d 78, 255 App.Div. 793. 

Remedy for Improper punishment 
The remedy to secure relief for 
improper punishment is by appeal 
rather than by motion to vacate 
the judgment entered against de¬ 
fendant. 

N.Y.—Liggett v. Daily Worker, su¬ 
pra. 

54u Colo.—Salter v. Board of County 
Com’rs of Jefferson County, 246 P. 
2d 890, 126 Colo. 39. 

N.J.—Backel v. Linn, 140 A. 285, 104 
N.J.Law 243—Epstein v. American 
Hammered Piston Ring Co., 113 A. 
319, 95 N.J.Law 391. 

Pa.—Berlin v. Brody, 4 Pa.DIst. Sc Co. 
2d 173. 

Answer to specific questions 

An application for an order to 
compel a party to answer is restrict¬ 
ed to specific questions, and cannot 
be used to order in advance that a 
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deponent answer questions in several 
general areas. 

Pa.—Berlin v. Brody, supra. 

Counsel directing party examined 
as witness before trial not to answer 
question is not in contempt, unless 
court or judge directs answer. 

N.J.—Backel v. Linn, 140 A. 285, 104 
N.J.Law 243. 

Dismissal 

It has been stated that dismissal 
is the only method of compelling 
plaintiff to answer questions before 
trial. 

N.J.—Deak v. Perth Amboy Gaslight 
Co., 140 A. 439, 1 N.J.Misc. 457. 
Extent of knowledge 

Person being examined may be di¬ 
rected to answer a proper question to 
extent of his knowledge. 

N.Y.—-Wilson v. Kenyon, 120 N.Y.S. 
2d 638. 

Propriety of refusal to answer 

Under rule of civil practice provid¬ 
ing that deponent may bo examined 
with respect to any matter, not priv¬ 
ileged, which is relevant to subject 
matter involved in action and will 
substantially aid in preparation of 
pleadings or preparation of trial of 
case, plaintiff may not refuse to an¬ 
swer because interrogation relates to 
conversation between himself and 
officer or agent of defendant, and 
was, therefore, already within knowl¬ 
edge of defendant. Bad faith on 
part of defendant seeking discovery 
should not be imputed unless irrele¬ 
vance, immateriality, or scandalous 
character of questioning is apparent. 
Pa.—Pottstown Lincoln-Mercury, 
Inc. v. Montgomery Co. Auto Sales, 
Inc., 2 Pa.D 1st. Sc Co.2d 396, 71 
Montg.Co. 67, 68 York Leg.Rec. 209. 

Truth of allegations 

On motion to compel defendants to 
answer questions propounded by 
plaintiff at time of taking deposi¬ 
tions for purpose of showing fraud of 
defendants as trustees, allegations of 
plaintiff’s complaint were to be taken 
as true. 
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party who appears at the examination but refuses 
to answer questions on such examination may be 
punished as for contempt , 65 or his pleadings may be 
stricken . 56 If the party voluntarily appears and 
submits to an examination before trial his plead¬ 
ings may be stricken for his failure to answer ques¬ 
tions at the examination or refusal to supply the 
testimony taken, even though he was not served with 
an order or subpoena , 57 but a witness cannot be 


punished for contempt for failure to comply with a 
demand for a more extensive examination than the 
order authorized . 58 Also, a party’s pleadings may 
be stricken for his willful and inexcusable refusal 
to sign the testimony taken on the examination , 59 

To adjudge a party guilty of contempt in not ap¬ 
pearing for an examination before trial it must, 
in some jurisdictions, be adjudged that he acted 
willfully and contumaciously . 60 The striking of a 


N.J.—United Towns Bldg. & Loan 

Ass’n v. Schmid, 92 A.2d 844, 23 N. 

J.Super. 239. 

55. N.Y.—People v. George Hen- 

riques & Co., 196 N.E. 304, 267 N. 

Y. 398. 

18 C.J. p 1101 note 32. 

Cannot refuse on ground examina¬ 
tion has improper object 

Defendant who has been served 
with process, and whose deposition 
is being taken before trial at in¬ 
stance of adverse party, cannot re¬ 
fuse to answer questions competent 
and pertinent under the petition on 
ground that object of deposition is 
to discover defendant’s testimony. 
Ohio.—In re Berger, 13 Ohio App. 

206. 

Contempt improper or not warranted 

(1) Administrators, suing contrac¬ 
tor for deaths in dynamite explosion 
which occurred while contractor was 
working on barge canal under con¬ 
tract with state, were not entitled to 
an order to punish contractor for 
contempt for refusal to answer ques¬ 
tions in examination before trial. 
N.Y.—Prescott v. Collins, 45 N.Y.S.2d 

749, 267 App.Div. 847. 

(2) Refusal of plaintiff’s attorney 
to produce transcription of examina¬ 
tions at instance of trial judge re¬ 
quired denial of plaintiff’s motion to 
punish defendants for contempt in 
refusing to testify in examination 
before trial. 

N.Y.—Jacaruso v. Richman, 39 N.Y. 

S.2d 520, 265 App.Div. 1055. 

(3) Order adjudging plaintiff in 
contempt for conduct committed in 
course of an examination before trial 
before an official referee was not 
warranted by character of plaintiff’s 
conduct where bringing on of hear¬ 
ing before official referee in a short¬ 
er time than on five days notice 
usually required was not justified in 
view of character of documents which 
plaintiff was required to assemble 
in order to proceed with hearing. 

N.Y.—Zirn v. Bradley, 30 N.Y.S.2d 

688, 263 App.Div. 724. 

(4) Where court did not direct de¬ 
fendant in person to answer ques¬ 
tions propounded to him before trial 
when they were read to court in 
chambers with only counsel present 
and defendant refused to answer 


them after resumption of proceedings 
in examination room outside court’s 
immediate view and presence, court 
had no power to punish defendant 
summarily for criminal contempt in 
such refusal. 

N.Y.—Wilwerth v. Levitt, 28 N.Y.S. 

2d 257, 262 App.Div. 112. 

Means of securing review 
A litigant directed to answer a 
deposition question that might prej¬ 
udice his rights may refuse to answer 
and be committed for contempt and 
obtain review of commitment by ap¬ 
peal or habeas corpus. 

Ohio.—Gates v. Big Boy Beverages, 
113 N.E.2d 749, 93 Ohio App. 331. 

56. Mo.—Ex parte Brockman, 134 
S.W. 977, 233 Mo. 135. 

57. N.Y.—Minneapolis, St. P. & S. 
S. M. Ry. Co. v. Alcohol Fuel & 
Molasses Co., 223 N.Y.S. 395, 129 
Misc. 908. 

58. N.Y.—De Van v. Tobacco Prod¬ 
ucts Corporation of Delaware, 10 
N.Y.S.2d 325, 256 App.Div. 343. 

59. N.Y.—Zeldman v. Electrolux, 
Inc., 292 N.Y.S. 116, 161 Misc. 849 
—Colonial Beacon Oil Co. v. B. 
Taranto, Inc., 256 N.Y.S. 854, 143 
Misc. 425. 

Erroneous answers 

Where plaintiff’s refusal to sub¬ 
scribe to deposition was based on 
contention that deposition after it 
had been transcribed contained cer¬ 
tain answers set down as made by 
plaintiff that were erroneous, and 
plaintiff subscribed to deposition aft¬ 
er it had been corrected in court ac¬ 
cording to his contention, refusal to 
dismiss complaint because of plain¬ 
tiff’s refusal to subscribe to deposi¬ 
tion was not error. 

Nev.—J. C. Penney Co. v. Gravelle, 
155 P.2d 477, 62 Nev. 434. 

Not ob j actionable on constitutional 
grounds 

Striking answer for defendant’s 
refusal to have president sign tes¬ 
timony taken before trial was not ob¬ 
jectionable on constitutional grounds 
where answer consisted wholly of 
denials which put in issue matters 
intended to be established by exam¬ 
ination. 

N.Y.—Colonial Beacon Oil Co. v. B. 
Taranto, Inc., 256 N.Y.S. 854, 143 
Misc. 425. 


Unfair inferences from testimony no 
excuse 

Refusal of corporate defendant to 
have examination before trial signed 
by superintendent was not justified 
because answers to questions might 
be subject to unfair inference there¬ 
by prejudicing defendant, since de¬ 
fendant could protect interest either 
by proper objection at time of exam¬ 
ination as to form of question or by 
proper objection on trial. 

N.Y.—Zeldman v. Electrolux, Inc., 
292 N.Y.S. 116, 161 Misc. 849. 

Willful and inexcusable failure 

(1) Willful and inexcusable failure 
to sign deposition was ground for 
striking party’s pleading. 

N.Y.—Magnus v. Magnus, 54 N.Y.S. 
2d 271. 

(2) Fact that defendant acted on 
advice of counsel did not prevent his 
refusal to sign from being willful 
and inexcusable. 

N.Y.—Jaffe v. Grossman, 75 N.Y.S.2d 

102 . 

(3) Pleading was not stricken 
where refusal to sign was not will¬ 
ful or inexcusable. 

N.Y.—Ricker v. Daniels, 33 N.Y.S.2d 
939, 263 App.Div. 584. 

Boxer v. 2 East 75th St. Corp., 
55 N.Y.S.2d 926. 

60. N.Y.—Moore v. Jackson Tube 
Co., 86 N.Y.S.2d 488. 

S.D.—Nash-Finch Co. v. Raich, 286 
N.W. 326, 66 S.D. 521. 

Former rule 

(1) In New York, under the code 
of civil procedure, which was in 
force prior to the enactment of the 
Civil Practice Act, it was held nec¬ 
essary before a party could be pun¬ 
ished for disobedience of an order 
requiring him to appear for exam¬ 
ination before trial that it be ad¬ 
judicated that he was guilty of con¬ 
tempt, and also that his conduct had 
a tendency to and actually did de¬ 
feat, impair, impede, or prejudice the 
rights or remedies of the party com¬ 
plaining. 

N.Y.—Todd v. Silk Assoc, of Ameri¬ 
ca, 167 N.Y.sS. 1079, 10 Misc. 403. 

(2) Prior to that it was not nec¬ 
essary that the order should recite 
that the misconduct was calculated 
to, or actually did, defeat, impair, 
impede, or prejudice the rights or 
remedies of the party complaining. 
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party’s pleading, for refusal to appear or testify to 
an examination before trial is within the discretion 
of the court , 61 and should not ordinarily occur un¬ 
less the failure was willful , 62 although even though 
the default was willful, the court has discretion to 
grant or deny the drastic relief of striking his plead¬ 
ing . 62 * 5 If the court believes the refusal of a wit¬ 
ness to answer a question is not contumacious, but 
made in an effort to protect a legal right, of which 
the witness believes he is being deprived, an order 
may properly be entered, so that the question can 
be passed on by the appellate courts, instead of com¬ 
pelling an appeal from an order adjudging the wit¬ 
ness in contempt . 63 Where, however, the party re¬ 
fusing to answer a question is plaintiff in the ac¬ 
tion, it has been held that the court, in its discre¬ 
tion, may strike his complaint even though the an¬ 
swer to the question might incriminate him . 63 - 5 

A motion to be purged of contempt for refusal to 
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sign the testimony is addressed to the discretion of 
the court ; 63 * 10 and may be passed on by a justice 
other than the one who made the contempt order, 
especially where the the latter is no longer in of¬ 
fice . 63 * 15 An order, granting a motion for reargu¬ 
ment of an order punishing a party for contempt for 
failure to appear for pre-trial examination, and ab¬ 
rogating a provision of the order for payment of a 
fine, is within the discretion of the court . 63 * 26 A 
refusal to answer questions on the ground of privi¬ 
lege has been held not to authorize an order that the 
party could not testify at the trial or at some subse¬ 
quent time unless such questions were answered be¬ 
fore trial . 63 * 25 

Under some provisions, if the witness is a party 
to the suit and fails to appear for examination in 
answer to the subpoena without good cause, he will 
be denied his right to present his grounds for relief 
or his defenses . 63 * 30 This penalty may not be im- 


N.Y.—Woods v. De Figaniere, 24 N. 
Y.Super. 607, 1 Abb.Pr. X. 

61. Mo.—Tyson v. Farm & Home 
Savings & Loan Ass’n, 57 S.W. 740, 
156 Mo. 588. 

18 C.J. p 1101 note 39. 

Unco-operative conduct or spirit 
Civil Practice Act §§ 299, 405, pro¬ 
viding for striking pleading do not 
relate to conduct or co-operative spir¬ 
it of party during course of exam¬ 
ination but rather to relief obtainable 
when a witness or a party fails to ap¬ 
pear or produce requested books and 
records. 

N.Y.—Levine v. Bornstein, 174 N.Y.S. 
2d 574. 

62. Ky.—Armstrong v. Biggs, 275 S. 
W.2d 60. 

Mo.—Coburn v. Tucker, 21 Mo. 219. 
N.Y.—:Mack V. Edell, 134 N.Y.S.2d 
844, 284 App.Div. 1022. 

Frenk v. Katz, 104 N.Y.S.2d 393 
—Broser Bros. v. Odoerfer, 66 N. 
Y.S.2d 282. 

18 C.J. p 1101 note 40. 

Failure to appear personally 
Where defendant in civil suit was 
absent from state, but made proper 
return by and through his attorney 
to order for discovery, which return 
was verified by both defendant and 
his attorney and showed diligent in¬ 
quiry and search and deposit in court 
of all required papers in defendant’s 
possession or control, circuit court 
had no authority to strike defend¬ 
ant's answer and enter his default 
because of his failure to appear per¬ 
sonally before notary public in state 
pursuant to order for discovery. 

Mich.—Ann Arbor Bank v. Weber, 61 
N.W.2d 84, 338 Mich. 341. 

Striking held not authorized 
Where plaintiff had possession of 
stenographer's notes of defendant’s 


testimony on examination before 
trial and there was no showing that 
plaintiff did not have copy of deposi¬ 
tion, defendant’s failure to return it 
to plaintiff may not be deemed a 
“suppression of deposition’’ authoriz¬ 
ing court to strike answer and direct 
assessment of damages sued for. 
N.Y.—:Ricker v. Daniels, 33 N.Y.S.2d 
939, 263 App.Div. 584. 

62.5 N.Y.—ICallus v. Sadacca, 175 N. 
Y.S.2d 124, 6 A.D.2d 815. 

63. N.Y.—Siegel v. Crawford, 42 N. 
Y.S.2d 837, 266 App.Div. 878, appeal 
and motion denied 44 N.Y.S.2d 471, 
266 App.Div. 923, motion denied 
52 N.E.2d 602, 291 N.Y. 723 and 52 
N.E.2d 602, 291 N.Y. 724, affirmed 
55 N.E.2d 516, 292 N.Y. 651—Har¬ 
rison v. Miller, 179 N.Y.S. 331, 190 
App.Div. 184. 

63.5 Eight to claim privilege 

“The plaintiff therefore obviously 
had the right to claim the privilege, 
but he cannot eat his cake and have 
it too. The defendant also has cer¬ 
tain rights, one of which is to defend 
this lawsuit and to develop an af¬ 
firmative defense which may well de¬ 
stroy the plaintiff’s right to maintain 
his action." 

N.Y.—Levine v. Bornstein, 174 N.Y.S. 
2d 574, 578. 

63.10 N.Y.—Jasne v. Jasne, 132 N. 
Y.S.2d 701. 

63.15 N.Y.—Jasne v. Jasne, supra. 

63.20 N.Y.—Rodin v. Smith, 118 N. 
Y.S.2d 769, 281 App.Div. 790, mo¬ 
tion denied 120 N.Y.S.2d 444, 281 
App.Div. 917. 

63.25 N.Y.—Owen v. Fisher, 66 N.Y. 
S.2d 856, 189 Misc. 69. 

63.30 Tex.—Scars, Roebuck & Co. v. 
Hollingsworth, 293 S.W.Sd 639. 
Villanueva v. Rodriguez, Civ. 
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App., 300 S.W.2d 668, refused no 
reversible error. 

Affirmative defenses' 

(1) Affirmative grounds or defens¬ 
es, not denials of matters which op¬ 
posing party must affirmatively 
prove, are meant in rule providing 
that party failing to appear to an¬ 
swer subpoena shall not be permit¬ 
ted to prevent “grounds for relief or 
defenses,” and opposing party is not 
relieved of burden of proving alleged 
factual matters. 

Tex.—Snowden v. Republic Supply 
Co., Civ.App., 239 S.W.2d 201, re¬ 
fused no reversible error. 

(2) Fact that action is barred by 
limitations is an affirmative defense 
which, cannot be urged by defendant 
who has been denied right to present 
defense because of failure to appear 
and give deposition. 

Tex.—Knox v. Long, 257 S.W.2d 289, 
152 Tex. 291. 

Discretion of court 

Where defendant, having refused 
to appear and give her oral deposi¬ 
tion, disobeyed without good cause 
repeated orders of court to appear for 
examination, entry of order that she 
appear before court at specified time 
and place and give such deposition 
and that on failure to do so she 
should be deprived of right to present 
grounds of defense or relief in cause 
was not abuse of discretion. 

Tex.—Knox v. Long, supra. 

Harsh rule 

<1) Civil procedure rule, depriving 
party failing to appear in answer to 
subpoena of right to present his 
grounds for relief or his defenses, is 
a harsh one, and finding by trial court 
of “good cause shown" for failure to 
appear in answer to subpoena was 
conclusive in absence of abuse of dis¬ 
cretion* 
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posed on a party who has failed to produce a private 
document for examination , 63 * 35 and may be im¬ 
posed only when all parties have been given notice 
of the motion to require the production of docu¬ 
ments, and an opportunity to be heard . 63 * 40 A denial 
of the right to present grounds of relief or defense 
does not have the effect of rendering a default 
judgment against defendant , 63 * 45 or relieve plaintiff 
of the burden of proving his case ; 63 * 50 and defend¬ 
ant is not denied the right to rebut plaintiffs cause 
of action . 63 * 55 In the absence of statute or rule, it 
is not proper to dismiss a suit for failure to comply 
with a subpoena duces tecum . 63 * 60 

Where a party fails to appear for examination, 
his entire pleadings will not be stricken but only 
that part which relates to the matters involved in 
the examination . 64 Moreover, the failure of a party 
to appear for examination, or his refusal to answer 
questions or produce books, documents, and papers 
at the examination, will not deprive him of the right 
to a trial and hearing before judgment is rendered 
against him in the action . 65 So, striking the plead¬ 
ings of a party for failure to answer questions on 
the examination does not entitle his opponent to 
judgment on the merits , 66 except where a confes- 
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sion of the claim or charge made is to be inferred 
from the party’s suppression of evidence . 67 

Default of defendant to appear for examination 
is waived by plaintiff’s subsequently assigning days 
for such examination and postponing the same from 
time to time . 68 Where the refusal takes place be¬ 
fore answer filed, defendant’s time to answer will 
be extended until plaintiff appears or secures a va¬ 
cation of the order . 69 

Admission. The willful failure of a codefendant 
to appear for pre-trial examination pursuant to 
proper notice will be deemed an admission of the 
material allegations of a cross claim asserted against 
him by defendant . 69 * 5 

Advice of counsel . On an examination before 
trial a party is not justified by advice of counsel in 
refusing to answer questions, the objections to 
which were overruled by the referee presiding at 
the examination . 70 

Payment or tender of witness’ fees. Under some 
statutes a party may not be punished as for contempt 
for failure to obey an order for examination unless 
his fees for attendance have been paid or tendered 
as provided for by the order ; 71 but, under other 


Tex.—Oliver v. Andrews, Civ.App., 
304 S.W.2d 197, refused no revers¬ 
ible error. 

(2) Penalty of denial of party's 
right to present his grounds for re¬ 
lief or his defenses is a harsh one 
and should be imposed only where 
clearly authorized. 

Tex.—Sears, Roebuck & Co. v. Hol¬ 
lingsworth, 293 S.W.2d 639. 
Purpose of rule is to prevent one 
from arbitrarily and wantonly ab¬ 
senting- himself from giving evidence 
in aid of litigation. 

Tex.—Snowden v. Republic Supply 
Co., Civ.App., 239 S.W.2d 201, re¬ 
fused no reversible error. 

Good cause for failure 

In absence of sufficient circum¬ 
stances to indicate that defendant 
left Texas to avoid giving deposi¬ 
tion, or knew of intention of taking 
deposition, fact that defendant was 
two thousand miles away when depo¬ 
sition was to have been taken was 
“good cause” for failing to appear to 
answer, and trial court erred in strik¬ 
ing his answer to suit. 

Tex.—Snowden v. Republic Supply 
Co., supra. 

63.35 Tex.—Sears, Roebuck & Co. v. 
Hollingsworth, 293 S.W.2d 639. 

63.40 Tex.—Sears, Roebuck & Co. v. 
Hollingsworth, supra. 

63.45 Tex.—Knox v. Long, 257 S.W. 
2d 289, 152 Tex. 291. 

63.50 Tex.—Knox v. Long, supra. 


Snowden v. Republic Supply Co., 
Civ.App., 239 S.W.2d 201, refused 
no reversible error. 

63.55 Tex.—Villanueva v. Rodriguez, 
Civ.App., 300 S.W.2d 668, refused no 
reversible error. 

Right to cross-examine 

Order that defendant appear before 
court at specified time and place and 
give her oral deposition and that on 
failure to do so she should be de¬ 
prived of right to present grounds of 
defense or relief in cause did not 
have effect of preventing defendant 
from cross-examining plaintiffs’ wit¬ 
nesses so as to show that plaintiffs 
were not entitled to any recovery. 
Tex.—Knox v. Long, 257 S.W.2d 289, 
152 Tex. 291. 

63.60 Tex.—Sears, Roebuck & Co. v. 
Hollingsworth, 293 S.W.2d 639. 

64. N.Y.—Ricker v. Daniels, 33 N. 
Y.S.2d 939, 263 App.Div. 584—Pe¬ 
ters v. Berkeley, 219 N.Y.S. 709, 
219 App.Div. 261. 

Stein v. Daniels & Kennedy, 296 
N.Y.S. 515, 163 Misc. 60—Levy v. 
Emerson Steuben Mills, 284 N.Y.S. 
532, 157 Misc. 666. 

Moore v. Jackson Tube Co., 86 
N.Y.S.2d 488. 

Complaint 

Dismissal of complaint for failure 
of plaintiffs to appear for examina¬ 
tion before trial in support of de¬ 
fendant’s counterclaim was held im¬ 
proper, since such failure only raised 
presumption that evidence suppress¬ 
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ed would have established defend¬ 
ant’s counterclaim. 

N.Y.—Levy v. Emerson Steuben 
Mills, 284 N.Y.S. 532, 157 Misc. 
666 . 

Limitation on power to punish 

Power to punish suppression of 
evidence Is limited by presumption 
which attaches to suppression of ev¬ 
idence involved. 

N.Y.—Levy v. Emerson Steuben 
Mills, supra. 

65. N.J.—Kirchner v. Kirchner, 69 
A.2d 30, 5 N.J.Super. 341. 

N.Y.—People v. George Henriques & 
Co., 196 N.E. 304, 267 N.Y. 398. 

66. Ind.—Carlstedt v. Rohsenberger, 
85 N.E. 996, .43 Ind.App. 263. 

67. N.Y.—People v. George Hen¬ 
riques & Co., 196 N.E. 304, 267 N. 
Y. 398. 

68. N.Y.—Satterlee v. De Comeau, 
30 N.Y.Super. 661. 

63. N.Y.—Farmers’ Nat. Bank v. 
Underwood, 35 N.Y.S. 693, 90 Hun 
342, 25 N.Y.Civ.Proc. 94. 

69.5 N.Y.—Griffith v. Ronshen, 162 
N.Y.S.2d 406, 4 Misc.2d 845. 

70. N.Y.—Gotham Silk Hosiery Co. 
v. Reingold, 214 N.Y.S. 414, 125 
Misc. 855. 

71. Wis.—First Nat. Bank of Elk- 
horn v. Wood, 26 Wis. 500. 

Within time ordered. 

Where the order provides that wit¬ 
ness’ fees should be tendered five 
days before the day fixed for exam- 
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statutes, the failure to pay witness' fees for attend¬ 
ance will not prevent the court from striking his 
pleadings for his failure to appear on the examina¬ 
tion . 72 Where a party to a suit is not entitled to 
witness fees, failure to tender them is not a valid 
reason for not appearing for examination . 72 - 5 

Service within proper time . A party cannot be 
punished as for contempt for failure to appear at 
an examination before trial if the order for ex¬ 
amination was not served within the time required in 
the order 73 

§ 54. Second Examination 

A second examination before trial may usually be 
had if the first one prove inadequate, and a second notice 
or order for an examination is authorized where, without 
fault of the examining party, an examination was not had 
under the first one. 

A second examination of the adverse party may 
be had, although the statute makes no express 
provision for such re-examination , 74 where the first 
one proved inadequate , 75 and especially where the 
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second examination is asked because of inadvert¬ 
ence, surprise, or excusable neglect . 76 However, a 
second examination will be granted only on a show¬ 
ing of special facts justifying it , 77 and will not be 
allowed merely because plaintiff served an amended 
complaint which is not materially different from 
the original . 78 The order for the second examina¬ 
tion may be made on the affidavit for the original 
examination . 79 A defendant who is brought into 
court after the other defendants have obtained 
plaintiff's testimony is not bound by such previous 
testimony, but may require plaintiff to testify 
again . 80 Where a party refused to answer questions 
on a first examination, it is error to provide in an 
order for a subsequent examination that delivery to 
counsel of written answers to the questions asked 
on the first examination will be compliance with 
the order . 81 

In general a second notice of examination before 
trial may be served where the first is ineffective or 
its effectiveness has been impaired , 82 although no- 


ination, and the fees are not tendered 
until four days before the time, de¬ 
fendant is not bound to attend for 
examination, although the order was 
served in time. 

Wis.—Elkhorn First Nat. Bank v. 
Wood, supra. 

72. N.Y.—Cone v. Bernanke, 278 N. 

Y.S. 566, 154 Misc. 798. 

Construction of statute 
In New York the omission from 
the Civil Practice Act of the provi¬ 
sion of Code Civ.Proc. § 8 74, for pay¬ 
ment of witness’ fees when the order 
for examination is served on the par¬ 
ty, and a provision in such act for 
striking defendant’s answer for will¬ 
ful failure to appear for an examina¬ 
tion, without any reference to the 
payment of witness’ fees, shows that 
such payment is not a prerequisite to 
having the answer stricken. 

N.Y.—Cone v. Bernanke, supra. 
Former rule 

In New York, under the statutes 
in force prior to the enactment of the 
Civil Practice Act, a party could not 
be punished as for contempt for fail¬ 
ure to obey an order for examination 
unless his fees for attendance were 
paid or tendered. 

N.Y.—Tebo v. Baker, 77 N.Y. 33. 

18 C.J. p 1101 note 38. 

72.5 Tex.—Villanueva v. Rodriguez, 
Civ.App., 300 S.W.2d 668, refused no 
reversible error. 

73. N.Y.—Bates v. Carstensen, 185 
N.Y.S. 397. 

74. N.Y.—Greenbaum v. Samson, 8 
N.Y.S.2A 707, 255 App.Div. 935. 

18 C.J. p 1101 note 46. 

Continuous power of court 
A trial judge retains continuous 


power to direct a further examination 
of a party in aid of trial even though 
previous examination has been com¬ 
pleted or discontinued by the court. 
N.Y.—Rose v. Rose, 120 N.Y.S.2d 337, 
282 App.Div. 1028. 

75. N.Y.—Purvin v. Grey, 86 N.Y.S. 
2d 673, 275 App.Div. 688—Green¬ 
baum v. Samson, 8 N.Y.S.2d 707, 255 
App.Div. 935. 

Further examination held proper 

Plaintiff, who took deposition of de- 
I fendant’s chauffeur, was not entitled 
| to a bill of particulars to elicit in¬ 
formation as to specifications of de¬ 
fendant’s truck and trailer, which 
was involved in collision with plain¬ 
tiff’s truck, when it developed that 
chauffeur did not have knowledge of 
such facts, but plaintiff was entitled 
to a further examination. 

N.Y.—Zone Oil Trucking Corp. v. 
Anthony Grace & Sons, Inc., 167 N. j 
Y.S.2d 879, 9 Misc.2d 295. 

76. Wis.—Phipps v. Wisconsin Cent. 
R. Co., 113 N.W. 456, 133 Wis. 153. 

77. N.Y.—Purvin v. Grey, 86 N.Y.S. 
2d 673, 275 App.Div. 688—D'Andrea 
v. Wilson, 78 N.Y.S.2d 444, 273 App. 
Div. 982. 

Dambmann v. Butterfield, 15 Hun 
495. 

Different place 

Where party serves notice for ex¬ 
amination before trial, and right to 
such examination is determined by 
court, such party should not then be 
able, without at least showing suffi¬ 
cient reason therefor, to serve sec¬ 
ond notice of examination returnable 
at different place than that deter¬ 
mined by court. 


N.Y.—Dowsley v. Urctzky, 129 N.Y.S. 
2d 742, 205 Misc. 610. 

78. N.Y.—Ward v. A. O. Anderson 
& Co., 181 N.Y.S. 659, 191 App. 
Div. 608. 

Testimony admissible 

The testimony obtained under the 
original examination is admissible, 
despite the change in the pleading. 
N.Y.—Ward v. A. O. Anderson & Co., 
supra. 

79. N.Y.—Hnoblor v. Hubbard, 74 
N.Y.S. 461, 3G Misc. 612. 

80. Mo.—Lnrimoro v. Bobb, 21 S.W. 
022, 114 Mo. 446. 

81. N.C.—Cartwright v. Norfolk 
Southern It. Co., 06 S.H. 647, 176 
N.C. 36. 

82. N.Y.—Norman Oil Corporation v. 
Bonsabat, 104 N.Y.S. 359, 118 Misc. 
398. 

Failure to serve subpoena 

(1) Where a first order for exam¬ 
ination was served on defendant's 
attorney, but no subpoena was 
served on defendant, who objected 
that the order was premature be¬ 
cause prior to filing of answer, it 
was held that plaintiff was at lib¬ 
erty to treat the first order as whol¬ 
ly ineffective, and defendant was es¬ 
topped from claiming otherwise, and 
the second order thereupon became 
proper, regular, and effective, and 
the subpoena thereunder valid, so that 
defendant's motion to vacate the 
same must be denied. 

N.Y.—Norman Oil Corporation v. 
Bensabat, supra. 

(2) Where the first notice was 
properly served on defendant's at¬ 
torney, but its effectiveness was im¬ 
paired by failure to serve a sub- 
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tices for examination may not be served without 
number and in endless succession ; 83 and where 
there is an outstanding order or notice for examina¬ 
tion a second application or notice is generally im¬ 
proper . 83 * 5 

A party not appearing at an examination before 
trial pursuant to his notice of examination is not en¬ 
titled after such default to disregard and abandon 
the proceeding taken by him and serve another no¬ 
tice, without application to the court for permission 
to do so ; 84 and where a party, having obtained an 
order for examination of the adverse party, fails to 
comply with the terms of the order and allows the 


DISCOVERY §§ 54-56 

time for appeal from such order to expire, a subse¬ 
quent proposal to examine the adverse party by in¬ 
terrogatories is properly suppressed . 84 * 5 A party 
who abandons an examination in reliance on the 
other party's stipulation to furnish the desired in¬ 
formation may apply, on such party's failure so to 
do, for a second order for the examination, alleging 
the facts with relation to the former order . 85 

Continuation of examination . Unexcused lach¬ 
es in waiting for a long period before moving for 
a continuation of the examination will justify a de¬ 
nial of the motion . 86 


C. INTERROGATORIES AND EXAMINATION THEREUNDER 


§ 55. In General 

The procedure for statutory interrogatories is as¬ 
similated to that of equity bills for discovery, and is 
governed by applicable statutes. 

The mode of procedure for statutory interroga¬ 
tories is assimilated to that prevailing in bills for 
discovery in equity . 87 The procedure to be followed 
is controlled by statute or rule , 88 and if the right to 
interrogate the opposing party is not duly exercised 
in accordance with, and within the limitations of, 
the statute as interpreted by the courts, the inter¬ 
rogatories should be eliminated by due procedure as 
being unauthorized by controlling law . 88 - 5 The 


procedure may not be had in a court to which it 
has not been extended by statute . 88 * 10 Where a 
partys interrogatories were erroneously struck be¬ 
fore trial as immaterial, he is not required to attempt 
to obtain the evidence sought by such interroga¬ 
tories under new rules going into effect before the 
trial . 88 * 15 

§ 56. Application for Order Requiring An¬ 
swer 

Under some statutes an order of court based on affi¬ 
davit allowing interrogatories is essential; under other 
statutes no formal order is necessary. The parties are 
entitled to a hearing on the application for such order. 


poena on the party to be examined, 
and defendant objected that the 
process was ineffective because 
served before issue joined by the 
answer, it was held that plaintiff 
had a right to obtain a second or¬ 
der without leave of court. 

N.Y.—Norman Oil Corporation v. 
Bensabat, supra. 

83. N.Y.—Norman Oil Corporation 
v. Bensabat, supra. 

83.5 N.Y.—Glens Falls Ins. Co. v. 
Weiss, 150 N.Y.S.2d 685, 6 Misc.2d 
729. 

Examination of adverse party 
Application to take deposition of 
certain defendants as witnesses was 
not required to be denied because 
there was an outstanding notice to 
examine them as adverse parties, 
where examination of those defend¬ 
ants as adverse parties was never 
held. 

N.Y.—Glens Falls Ins. Co. v. Weiss, 
supra. 

84. N.Y.—Schriro v. Kennell, 227 N. 
Y.S. 613, 223 App.Div. 786. 

84.5 Wis.—Mackey v. Trombetta, 60 
N.W.2d 389, 264 Wis. 621. 

85. N.Y.—Klink v, Hershon, 181 N. 
Y.S. 459, 191 App.Div. 504. 


I 86. N.Y.—Herrmann v. Osborne Co., 
220 N.Y.S. 306, 128 Misc. 859. 

87. Ala.—Sibley v. Hutchison, 118 
So. 638, 218 Ala. 440—Cain Lum¬ 
ber Co. v. Standard Dry-Kiln Co., 
18 So. 882, 108 Ala. 346. 

“Interrogatories" defined see supra § 

20 . 

Grounds and purpose of interroga¬ 
tories see supra §§ 30, 31. 

Right to, and nature and scope of, 
interrogatories see supra § 20. 
Subject matter of interrogatories see 
supra §§ 32-35. 

88. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

Applicability of rule relating to depo¬ 
sitions 

Provisions of rule relating to depo¬ 
sitions pending action are applica¬ 
ble to rules relating to interroga¬ 
tories. 

N.J.—Crisafulli v. Public Service Co¬ 
ordinated Transport, 72 A.2d 429, 7 
N.J.Super. 521. 

Prior approval of court required 
Pa.—McDermott v. McDermott, 1 Pa. 
Dist. & Co.2d 597—Scranton Lacka¬ 
wanna Trust Co. v. McDermott, 1 
Pa.Dist. & Co.2d 539, 55 Lack.Jur. 
265. 


88.5 Fla.—Kilgore v. Bird, 8 So.2d 
665, 150 Fla. 702. 

88.10 Mo.—State ex rel. Jensen v. 

Sestric, App., 216 S.W.2d 152. 
Magistrate court 

Statute declaring that proceedings 
in magistrate court “upon the trial" 
with respect to examination of wit¬ 
nesses, submission of evidence, and 
argument, and order and conduct of 
trial should be governed by usage and 
practice of circuit court, is not au¬ 
thority for application to magistrate 
courts of circuit court practice relat¬ 
ing to interrogatories to an adverse 
party, since propounding of such in¬ 
terrogatories is a part of process of 
discovery “before trial" and since in¬ 
terrogatories are excluded from scope 
of statute under maxim “expressio 
unius exclusio alterius." 

Mo.—State ex rel. Jensen v. Sestric, 
supra. 

88.15 N.J.—Clock v. Public Service 
Co-ordinated Transport, 73 A.2d 
203, 8 N.J.Super. 20. 

Reason for rule 

Same reason for striking would 
continue to balk party, whatever 
might be path he selected for obtain¬ 
ing evidence. 

N.J.—Clock v. Public Service Co-or¬ 
dinated Transport, supra. 


175 



§§ 56-57 DISCOVERY 

Statutes in some jurisdictions have required that 
the court shall allow proper interrogatories, and 
shall order the party to be interrogated to answer 
the interrogatories . 89 Under such statutes the or¬ 
der must be based on the affidavit of the party that 
the answers will be material testimony for him in 
the cause, or on an equivalent showing . 90 The af¬ 
fidavit must show a cause of action on the merits in 
the applicant . 91 

Under other statutes interrogatories filed with a 
pleading must be accompanied by an affidavit that 
the party verily believes that the subject of the in¬ 
terrogatories is in the personal knowledge of the 
opposite party . 99 Under some statutes, however, no 
formal order requiring a party to answer interroga¬ 
tories which have been filed and served on him is 
necessary . 93 A petition for discovery by written 
interrogatories is not objectionable because it fails 
to set forth the facts sought to be discovered, where 
a copy of the interrogatories is attached to the peti¬ 
tion, as required by rule . 93 * 6 A party is entitled to a 
hearing on an application for order requiring an 
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answer to interrogatories before a final order or 
judgment is rendered . 94 

§ 57. Form and Requisites of Interrogatories 

Interrogatories must ordinarily be such as could be 
properly propounded in a bill of discovery, and must be 
proper in form and purpose; but they need not be signed 
by the clerk of court, or bear the seal of the court. 

As a rule the interrogatories must be such as 
could be properly propounded in a bill of discov¬ 
ery . 95 It has been held, however, that chancery 
rules applicable to bills of discovery should not be 
applied , 95 * 5 and that interrogatories may be had in 
all cases where one party has the right to the depo¬ 
sition of the adverse party , 96 although safeguards 
must be, and are, provided . 96 * 5 

The interrogatories must be proper in form , 97 
and designed to elicit facts within the knowledge of 
the parties and admissible in evidence under the 
pleadings , 98 or relevant information gained through 
inquiry of the party’s agents, servants, and attor¬ 
neys ; 99 but an interrogatory is proper if it relates 


89- Ga.—Marshall v. Riley, 7 Ga. 
367. 

90. Ga.—Marshall v. Riley, supra. 

18 C.J. p 1102 note 61. 

91- Ala.—Bivens v. Brown, 37 Ala. 
422. 

92. Iowa.—Big Grove Tp. Independ¬ 
ent School Dist . No. 5 v. Solon In¬ 
dependence School Dist. No. 8, 125 
N.W. 184, 148 Iowa 154. 

Affidavit by counsel 

If the affidavit is made by a par¬ 
ty's counsel and does not aver that 
he had personal knowledge of the 
matters sworn to, It is insufficient. 
Iowa.—Big Grove Tp. Independence 
School Dist. No. 5 v. Solon Inde¬ 
pendence School Dist. No. 8, supra. 

93. Wash.—Liveslay v. O’Brien, 34 
P. 134, 6 Wash. 553. 

93.5 Pa.—De Simone v. City of Phil¬ 
adelphia, 78 Pa.Dist. & Co. 433. 

94. Tex.—Beaman v. Sanger Bros., 
Civ.App., 32 S.W.2d 872. 

95. Mich.—Mulhern v. Grove, 70 N. 
W. 15, 111 Mich. 528. 

18 C.J. p 1102 note 70. 

95.5 Ohio.—Powers v. Ruelbach, 
Com.Pl., 108 N.E.2d 876. 

96. Ohio.—Templeton v. Morgan, 2 
Ohio Dec. (Reprint) 602, 4 West. 
L.Month. 146. 

Scope of discovery a a coextensive 
with that available by deposit 
tioa 

(1) Permissible scope of discov-' 
ery by Interrogatories is as wide as 
that available by deposition on oral! 
-examination. i 

Fla.—Charles Sales Corp. v, Roven- 
ger, 88 So.2d 551. 


(2) Scope of examination under 
rule governing interrogatories to par¬ 
ties is same as that afforded by rule 
for taking of a deposition. 

Minn.—Lundin v. Stratmoen, 85 N. 
W.2d 828, 250 Minn. 555. 

(3) Scope of examination on inter¬ 
rogatories is merely coextensive with 
that permitted by depositions, and 
does not go beyond it to authorize 
discovery of matters not admissible 
In evidence which might aid in par¬ 
ty's preparation for trial. 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 

Belding v. St. Louis Public Serv¬ 
ice Co., App., 205 S.W.2d 866, re¬ 
versed on other grounds 215 S.W. 
2d 506, 858 Mo. 491. 

96.5 Fla.—Charles Sales Corp. v. j 
Rovenger, 88 So.2d 551. 

97. Mass.—Warren v. Docoste, 169 
N.E. 505, 269 Mass. 415. 

Admonitory and precatory inter¬ 
rogatory, not In question form re¬ 
quires no answer. 

Mass.—Warren v. Decoste, supra. 

Declaratory form 

(1) One seeking examination be¬ 
fore trial should word each item in 
declaratory form, indicating that 
deposition is sought to establish 
facts pleaded by party seeking ex¬ 
amination, which are material and 
necessary in prosecution or defense 
of action, concerning which plead¬ 
ings have raised an issue, and bur¬ 
den of establishing which rests up¬ 
on party seeking examination. 

N.Y.—Balsam v. Finkelstein, 299 N.Y. 
S. 649, 164 Misc. 873. 
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(2) If an item starts with “if,” 
“whether," or “whether or not" inter¬ 
rogatory is improper. 

N.Y.—Balsam v. Finkelstein, supra. 

Interrogatories held not objectionable 
as to form 

In action by automobile guest 
against driver for injuries, driver's 
interrogatories requesting facts on 
which guest based contentions that 
driver intentionally and recklessly 
did not keep a proper lookout and lost 
control were not objectionable as 
calling for a complete history of case 
or because they did not consist of a 
scries of single questions. 

Del.—Costello v. Cording, 91 A.2d 549, 
8 Terry 412. 

96. Mass.—Warren v. Decoste, 169 
N.E. 505, 209 Mass. 415. 

“The spirit of the new code is to 
allow essential information, admis¬ 
sible in evidence, to be obtained by 
the less expensive method of inter¬ 
rogatories whenever that is reason¬ 
able and proper." 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 912, 354 Mo. 
719. 

The test as to the necessity of an¬ 
swering interrogatories is whether 
they are directed to obtain disclosure 
of admissible facts to which party in¬ 
terrogated could be required to tes¬ 
tify. 

Mass.—Warren v. Decoste, 169 N.E. 
505, 269 Mass. 415. 

99. Mass.—Warren v. Decoste, su¬ 
pra. 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 
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§ 57 DISCOVERY 

to a relevant matter , 99 * 5 even though the answer Interrogatories which have been served on de¬ 
may be inadmissible in evidence ; 99 * 10 relevancy, fendants need not bear the signature of the clerk 
not admissibility, is the test to determine whether an or the seal of the court . 3 

interrogatory is proper . 9915 The interrogatories must be specific ; 4 they must 

It is not essential that the interrogatories be pre- name the person to whom they are to be propound- 
pared or have necessitated thought or labor with ed ; 5 but under some statutes interrogatories may 
reference to the particular case . 1 Thus, so long as be directed to specified corporation officials by their 
complying with rules of court as to court records titles without giving their names . 5 * 5 They must be 
and pertinent to the issues, it is immaterial that they so framed that a responsive answer will be material 
are stock forms, or mimeographed, or written, die- to the issues 5 * 10 and relevant and competent evi- 
tated, or typewritten, or prepared in large quanti- dence for the party proposing it . 5 Irrelevant 7 repe- 
ties . 2 titious , 7 * 6 or frivolous 3 interrogatories need not be 


99.5 N.J.—Gyorkos v. Reynolds, 85 
A.2d 236, 7 Terry 499. 
lioss of earning's 

Where plaintiff alleged loss of 
earnings as item of damage in action 
for personal injuries and defendant 
propounded interrogatory requesting 
specification of amount of wages lost 
because of absence from work, inter¬ 
rogatory was relevant to matter of 
loss of earnings and proper. 

N.J.—Gyorkos v. Reynolds, supra. 
Explanation, of terms used In declara¬ 
tion 

(1) Plaintiffs would be required to 
explain terms “integrated enterpris¬ 
es’* and “practically” as used in their 
declaration as requested by defend¬ 
ant’s interrogatories. 

Del.—Blaustein v. Standard Oil Co., 
70 A2d 716, 6 Terry 198. 

(2) Where plaintiffs charged de¬ 
fendant with legal duties and obliga¬ 
tions couched in highly abstract and 
vague terms which did not indicate 
a particular set of acts but could re¬ 
fer to any one of many combinations 
of acts having different end results, 
defendant was entitled to a more pre¬ 
cise and detailed exposition of terms 
as requested by interrogatories. 

Del.—Blaustein v. Standard Oil Co., 

supra. 

99.10 Del.—Gyorkos v. Reynolds, 85 
A.2d 236, 7 Terry 499. 

99.15 Del.—Gyorkos v. Reynolds, su¬ 
pra. 

1. Mass.—Goldman v. Ashkins, 165 
N.E. 513, 266 Mass. 374. 

2. Mass.—Goldman v. Ashkins, su¬ 
pra. 

3. S.C.—Toomer v. Righton, 22 S.C. 
L. 263. 

4. Ala.—Ex parte Nolen, 135 So. 337, 
223 Ala. 213. 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 

18 C.J. p 1102 note 66. 

Interrogatories held too general 
Ala.—Ex parte Driver, 50 So.2d 413, 
255 Ala. 118—Ex parte Nolen, 185 
So. 337, 223 Ala. 213. 

Cal.—I. E. S. Corp. v. Superior Court 
27 C.J.S.—12 


of Los Angeles County, 283 P.2d 
700, 44 C.2d 559. 

Pa.—Perry v. Niedringhaus, 85 Pa. 
Dist. & Co. 112, 16 Monroe L.R. 41, 
69 Montg.Co. 242, 67 York Leg.Rec. 
66 . 

5. Fla.—Knight v. Empire Land Co., 
45 So. 1025, 65 Fla. 301. 

5.5 Ga.—Richmond Concrete Prod¬ 
ucts Co. v. Ward, 98 S.E.2d 130, 95 
Ga.App. 419. 

5.10 Fla.—Kilgore v. Bird, 6 So.2d 
541, 149 Fla. 570. 

Minn.—Sandstrom’s Estate v. Wahl- 
strom, 89 N.W.2d 19. 

6. N.J.—Spalt v. Eaton, 192 A. 676, 
118 N.J.Law 327, affirmed 196 A 
736, 119 N.J.Law 343. 

Bernstein v. Karr, 34 A2d 651, 22 
N.J.Misc. 1. 

Interrogatories as to documents 

(1) Plaintiff, suing for death of in¬ 
testate, need not answer interroga¬ 
tory regarding contents of death cer¬ 
tificate, provable by certified copy. 
Mass.—Warren v. Decoste, 169 N.E. 

505, 269 Mass. 415. 

(2) In stockholder’s derivative ac¬ 
tion to compel his corporation to 
cancel certain stock options, inter¬ 
rogatory, in which stockholder asked 
corporation to describe nature, terms, 
and subject matter of each of cer¬ 
tain documents called for by inter¬ 
rogatory, and by which stockholder 
claimed to seek only such informa¬ 
tion as would enable him to identify 
a paper for purpose of ordering its 
production, would be allowed, within 
that limitation. 

Del.—Elster v. American Airlines, 
Ch., 106 A.2d 516. 

Contrary to public policy 
Interrogatory to insurance compa¬ 
ny, in malicious prosecution action 
against insurance company for ar¬ 
rest of plaintiff on charge of arson, 
as to communications between insur¬ 
ance company and state fire marshal 
made pursuant to law, need not be 
answered, since public policy de¬ 
manded that such reports be un¬ 
hampered in public interest. 

Ala.—Bryant v. Hartford Fire Ins. 
Co., 159 So. 685, 230 Ala. 80. 
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Interrogatories held proper 
Ill.—Virgil v. New York, C. & St. I* 
R. Co., 118 N.E.2d 61, 2 Ill.App.2d 
46. 

Mo.—State ex rel. Williams v. Buz- 
ard, 190 S.W.2d 907, 354 Mo. 719. 
N.J.—City of Newark v. Division of 
Tax Appeals, Dept, of Treasury, 
80 A.2d 202, 7 N.J. 8. 

Ohio.—Dieckbrader v. New York 
Cent. R. R., Com.Pl., 113 N.E.2d 268. 

Unfounded interrogatories 

Where lessee’s conveyance to sub¬ 
lessee of an interest in mineral leas¬ 
es was not verbal, but in convention¬ 
al form, statutes declaring a verbal 
sale of immovable property good 
against vendor or vendee who con¬ 
fesses it when interrogated on oath, 
if property has been actually deliv¬ 
ered, were inapplicable and provided 
no foundation for propounding inter¬ 
rogatories to lessee. 

La.—Serio v. Chadwick, App., 66 So. 
2d 9. 

7. Ala.—Ex parte Driver, 50 So.2d 
413, 255 Ala. 118. 

Ind.—Chaffin v. Brownfield, 88 Ind. 
305. 

18 C.J. p 1103 note 74. 

Explanation of terms not used by 
party 

Explanation of certain term not 
used in declaration and which nei¬ 
ther plaintiff nor his counsel had 
used was not required to be made in 
accordance with request of defend¬ 
ant’s interrogatories. 

Del.—Blaustein v. Standard Oil Co., 
70 A.2d 716, 6 Terry 198. 

7.5 Del.—Costello v. Cording, 91 A* 
2d 549, 8 Terry 412. 

Matters covered by answers to oth« 
er questions 

Interrogatories as to defendants’ 
servants’ reports concerning plaintiff 
are improper where calling for mat¬ 
ters covered by answers to other 
questions. 

N.J.—Rodriguez v. Pennsylvania R, 
Co., 166 A 169, 11 N.J.Misc. 375. 

8. Iowa.—Hogaboom v. Price, 6 N. 
W. 43, 53 Iowa 703. 
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answered, nor need answer be made to interroga¬ 
tories based on matter not stated in the pleading. 9 
A question requiring an answer which would violate 
the civil rights of the witness should be prohibit¬ 
ed. 9 - 5 

Since as stated supra § 34, the statutes providing 
for interrogatories contemplate the eliciting of legal 
evidence, interrogatories calling for mere hearsay 
need not be answered. 10 So, interrogatories in¬ 
tended merely to obtain the names of the other par¬ 
ty’s witnesses 11 or seeking to elicit facts in support 
of a clear allegation of fact 11 - 5 need not be an¬ 
swered. The fact that interrogatories which are 
competent, material, and not repetitious, verbose, or 
objectionable in form or substance, are intended to 
harass the adverse party, and are actually annoying 
to him, does not affect the necessity that they be 
answered. 12 No cross-examination is permitted by 
interrogatories. 13 

Number of interrogatories; successive interroga¬ 
tories . It has been held that the policy of allow¬ 
ing “follow-up” interrogatories, whether or not 
such policy is expressly enunciated in the actual 
rules, is inherently necessary to the success of any 
system which looks to the intelligent enlightenment 
of the litigants, 13 - 6 and, accordingly, successive in¬ 
terrogatories may be used in a proper case; 1310 
but this is not to say that a party is free to trav¬ 
erse in a second set of interrogatories precisely 
the same ground covered in the first. 13 - 15 Such a 
course would be objectionable as being oppressive 
and resulting in unreasonable annoyance and ex¬ 
pense, and would also be evidence of the petition- 
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ing party’s bad faith. 13 - 20 In some jurisdictions, 
however, statutes limit the number of interrogato¬ 
ries to a specified number, unless the court allows 
additional interrogatories for adequate cause 
shown. 14 The allowance of successive interroga¬ 
tories on the same subject matter is discretionary 
with the court. 16 

Continuing nature . Although there is no specific 
provision in the discovery rules that interrogatories 
shall be of a continuing nature, there is no prohibi¬ 
tion against such a request, 15 - 5 and, accordingly, 
the party submitting the interrogatories may request 
that the other party give further answers to the 
interrogatories if additional information material 
thereto is obtained between the time that answers 
to the interrogatories are filed and the time of 
trial, 16 - 10 particularly where the rules do not limit 
the number of sets of interrogatories which may be 
filed; 15 - 15 and where the rules require that inter¬ 
rogatories shall be answered fully, a full and suf¬ 
ficient answer requires that the party to whom the 
interrogatories are directed amend or supplement his 
answers without further requests so as to eliminate 
any element of surprise at the time of the trial. 15 - 20 

§ 58. Time for Propounding 

Until the pleadings have resulted in the creation of an 
issue, interrogatories are improper under some statutes, 
but under other statutes or rules interrogatories may 
be filed and served at any time during the pre-trial stage. 

Until the pleadings have resulted in the creation 
of an issue interrogatories arc, under some statutes, 
improper. 16 Under other statutes or rules it is held 
that interrogatories may be filed and served at any 


9. N.Y.—Storer v. Bion Exhibits 
Inc., 112 N.Y.S.2d 801, 279 App.Div. 
1098, resettlement denied 113 N.Y. 
S.2d 774, 280 App.Div. 806. 

Ohio.—Devore v. Dinsmore, 2 Ohio 
Dec. (Reprint) 600, 4 West.L. 

Month. 144. 

Analogy to chancery practice 

The rule of chancery practice that, 
when special interrogatories are in¬ 
serted in a bill, the interrogatory 
part should be construed according 
to the alleging part and defendant is 
not required to answer interroga¬ 
tories not growing out of antecedent 
matter stated or charged in the bill 
should be applied to statutory inter¬ 
rogatories. 

Ohio.—Devore v. Dinsmore, supra. 

9.5 Fla.—Kilgore v. Bird, 6 So. 2d 
541, 149 Fla. 570. 

IOi Ala.—Ex parte Nolen, 135 So. 
337, 223 Ala. 213—Sibley v. Hut¬ 
chison, 118 So. 638, 218 Ala. 440. 
Mo.—State ex rel. Kansas City Pub¬ 


lic Service Co. v. Cowan, 203 S.W. 
2d 407, 356 Mo. 674. 

11. Disclosure of names of parties, 
witnesses, or other persons see su¬ 
pra § 30(2). 

11.5 Del.—Costello v. Cording, 91 A. 
2d 549, 8 Terry 413. 

12. Mass.—Goldman v. Ashkins, 165 
N.E. 513, 2G6 Mass. 374. 

13. N.Y.—Balsam v. Finkclstein, 299 
N.Y.S. 649, 164 Misc. 873. 

Ohio.—Eisaman v. Weimer, Com.PI., 
126 N.E.2d 92. 

13.5 Pa.—DeSimone v. City of Phil¬ 
adelphia, 79 Pa.Dist. & Co. 337. 

13.10 Ala.—Ex parte State ex rcl. 
Tuck, 115 So. 155, 217 Ala. 143. 

Pa.—DeSimone v. City of Philadel¬ 
phia, 79 Pa.Dist. & Co. 337. 

13.15 Pa.—DeSimone v. City of Phil¬ 
adelphia, supra. 

13.20 Pa.—DeSimone v. City of Phil¬ 
adelphia, supra. 

14. Mass.—Beauregard© v. Capitol 
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Amusement Co., 16 N.E.2d G72, 301 
Mass. 142, 118 A.D.R. 1474—Gill 
v. Stretton, 10 N.Ifl.Sd 185, 298 
Mass. 342—Bennett v. Powoll, 187 
N.E. 559, 284 Mass. 246. 

15, Mass.—Hancock v. Franklin 
Ins. Co., 107 Mass. 113. 

15.5 Pa.—Troutnor v. Philadelphia 
Transp. Co., 5 lhi.DIst, & Co.2d 545. 

15.10 Pa.—Troutnor v. Philadelphia 
Transp. Co., supra. 

15.15 pa.—Troutnor v. Philadelphia 
Transp. Co., supra. 

15.20 Pa.—Troutncr v. Philadelphia 
Transp. Co., supra. 

16. N.J.—Ncsko v. Burns, 149 A, 
7C1, 8 N.J.Misc. 160. 

Reason, for rule 

Until the pleadings have resulted 
in the creation of an issue, the par¬ 
ty having the burden of proof has 
not yet been determined. 

N.J,—Neske v. Burns, supra. 
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time during the pre-trial stage, 16 * 5 or as soon as the 
writ is entered without regard to the state of the 
pleadings, 17 or before the complaint is filed, 17 * 5 or 
at any time after filing of the declaration. 17 * 10 

Interrogatories should be propounded within a 
convenient and reasonable time before the trial, 18 
and it is too late to propound them at the trial, or 
after it has commenced, 19 or on the very eve of the 
trial, 20 without some showing by affidavit excus¬ 
ing the delay. 21 Interrogatories may not be pro¬ 
pounded after entry of a final decree in the case, 21 - 5 
even though the court retains jurisdiction of the 
case. 21 - 10 

A party present at the trial may be ordered to an¬ 
swer instanter interrogatories, although propounded 
for the first time, where the questions require no 
recourse to books or papers and cannot delay the 
trial. 22 Under a statute providing that interroga¬ 
tories may be filed with the pleadings, it has been 
held that they may be filed at any time before the 
issues in the case are closed, 23 and may in the dis¬ 
cretion of the court be annexed to a pleading after 
it is filed, 24 or to an amended pleading, 25 but can- 
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not be attached to a pleading refiled as a substitute 
for the original after issue joined. 26 Under some 
statutes interrogatories may be ordered delivered 
with the summons. 27 

§ 59. Who May Propound or Be Required to 
Answer 

The persons who may propound or who may be re¬ 
quired to answer interrogatories must be ascertained in 
accordance with the controlling statutes. 

The right of a plaintiff to propound interroga¬ 
tories annexed to a pleading depends on his ca¬ 
pacity to maintain the action. 28 A statutory right 
to propound interrogatories where the answer is 
adjudged insufficient can be asserted only after an 
answer has been filed and adjudged insufficient. 29 
Where the statute permits a defendant to propound 
interrogatories only after filing a plea, he cannot 
file interrogatories after he has been adjudged in 
default for failure to plead. 30 

Under some rules persons who are not parties 
to the action may be required to answer interroga¬ 
tories, 30 * 5 but it has been held that a guardian ad 


16.5 Pa.—McKeon v. Independence 
Broadcasting: Co., 87 Pa.Dist. & Co. 
421. 

17. Mass.—Beauregarde v. Capitol 
Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

17.5 Pa.—McKeon v. Independence 
Broadcasting Co., 87 Pa.Dist. & Co. 
421. 

17.10 Fla.—State ex rel. Park v. H. 
T. Poindexter & Sons Merchandise 
Co., 7 So.2d 452, 149 Fla. 765. 
Pleading* adopted in lieu of declara¬ 
tion 

(1) Statute authorizing plaintiff, at 
any time after filing declaration, to 
deliver interrogatories in writing to 
defendant on any matter as to which 
discovery is sought, permits inter¬ 
rogatories after filing of pleading 
which has been adopted in lieu of a 
declaration. 

Fla.—State ex rel. Park v. H. T. 
Poindexter & Sons Merchandise Co., 
supra. 

(2) In action in justice court, state¬ 
ment of plaintiff's account, verified 
under oath, or itemized statement in 
writing of plaintiff’s claim against 
defendant, verified by affidavit, is 
“declaration" within statute authoriz¬ 
ing plaintiff at any time after filing 
declaration, to deliver interrogatories 
in writing to defendant on any mat¬ 
ter as to which discovery is sought. 
Fla.—State ex rel. Park v. H. T. 

Poindexter & Sons Merchandise Co., 
supra. 

18. Tex.—McMillan v. Croft, 2 Tex. 
397. 


Effect 

The filing of interrogatories at an 
early stage covering all phases of the 
case is not incompatible with insist¬ 
ence on all claims or defenses, in 
| absence of special circumstances. 
Mass.—Beauregarde v. Capitol 

Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

19. Fla.—Knight v. Empire Land 
Co., 45 So. 1025, 55 Fla. 301. 

Iowa.—Jones v. Berry hill, 25 Iowa 
289. 

Waiver 

In action for cash surrender values 
of life insurance policies, plaintiff, 
going to trial without discovery, 
sought by her petition to require de¬ 
fendant to state such values, and ac¬ 
cepting values stated in plea in abate¬ 
ment previously filed, waived peti¬ 
tion for discovery, which was not 
served on defendant or answered. 
Tenn.—Metropolitan Life Ins. Co. v. 
Bradley, 157 S.W.2d 829, 178 Tenn. 
317. 

20. Tex.—McMillan v. Croft, 2 Tex. 
397. 

21. Fla.—Knight v. Empire Land 
Co., 45 So. 1025, 55 Fla. 301. 

18 C.J. p 1103 note 84. 

21.5 Ala.—Ex parte Ingalls, 54 So. 

2d 288, 256 Ala. 305. 

21.10 Ala.—Ex parte Ingalls, supra. 

22. Tex.—Stoppelberg v. Stopp el- 
berg, Civ.App., 222 S.W. 587. 

18 C.J. p 1103 note 85. 

23. Ind.—Allen v. Nees, 6 N.E.2d 
344, 103 Ind.App. 537. 

18 C.J. p 1103 note 87. J 
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I Filing with answer is timely. 
Ind.—Allen v. Nees, 6 N.E.2d 344, 103 
Ind.App. 537. 

24. Iowa.—Free v. Western Union 
Tel. Co., 110 N.W. 143, 135 Iowa 
69. 

18 C.J. p 1103 note 88. 

25. Iowa.—Blair v. Sioux City & P. 
R. Co., 73 N.W. 1053. 

26. Iowa.—Theis V. Chicago, & N. 
W. R. Co., 78 N.W. 199, 107 Iowa 
522. 

27. N.W.Terr.—Lougheed v. Praed, 1 
Terr.L. 253. 

28. Ala.—Ex parte A. Paul Good- 
all Real Estate & Insurance Co., 
190 So. 76, 238 Ala. 272. 

La.—Union Bank v. McDonough, 5 
La. 63. 

Who may examine or be examined in 
discovery proceedings generally see 
supra §§ 25-29(4). 

Necessity of proving cause of action 
To lay a foundation for the pro¬ 
pounding of interrogatories on facts 
and articles, it is only necessary to 
allege and not to prove a cause of 
action. 

La.—Succession of McGuire, 92 So. 
40, 151 La. 514. 

29. Fla.—Earle v. Detroit & Security 
Trust Co., 138 So. 65, 103 Fla. 618. 

30. Fla.—Seaboard Air Line R. Co. 
v. Smith, 70 So. 416, 70 Fla. 308. 

30.5 Pa.—DeSimone v. City of Phil¬ 
adelphia, 79 Pa.Dist. & Co. 337. 
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litem of an infant party to a suit cannot be com¬ 
pelled to answer them. 31 Interrogatories may be 
propounded only to adverse parties under the pro¬ 
visions of some rules, 31 - 5 and whether the parties 
are adverse within such provisions must be deter¬ 
mined by an inspection of the pleadings in order 
to demonstrate an issue between the parties. 31 - 10 

Where, under the circumstances of the particular 
case, it is considered that the ends of justice will be 
best met, plaintiff, a nonresident of the jurisdiction 
in which the action is brought, may be permitted to 
propound written interrogatories addressed to him¬ 
self. 31 - 15 

State . Unless expressly or by implication made 
applicable, a general statute authorizing the pro¬ 
pounding of interrogatories is inapplicable to re¬ 
quire the state to make answer; 32 and where the 
state is plaintiff, it may not propound interroga¬ 
tories to defendant. 32 - 5 

Corporation . A foreign corporation, 33 and by ex¬ 
press statute in some jurisdictions a corporation, 34 
can be required to answer interrogatories; and a 
corporation within such statutes has been held to 
include a municipal corporation 34 - 5 and a coun- 
ty.34.10 The party propounding the interrogatories 
must prove to the satisfaction of the court, however, 
that the other party is a corporation. 35 
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§ 60(1). Annexing to Pleading, or Filing and 
Service 

Under some statutes, which should be liberally con¬ 
strued, interrogatories may be annexed to the pleadings. 

Under some statutes, which should be liberally 
construed, 35 - 50 interrogatories may be annexed to 
the pleading other than a demurrer, 36 or to the pe¬ 
tition, answer, or reply. 37 A motion is not a plead¬ 
ing to which interrogatories may be annexed. 37 - 5 
Statutory interrogatories on facts and articles are 
mere surplusage and will be disregarded when the 
rights of the party are not materially affected by 
their omission. 38 

Where the statutory authority to annex interroga¬ 
tories to the pleadings is clear and specific, and no 
explanatory contingency or condition precedent is 
indicated as a prerequisite to the exercise thereof, 
the pleader is granted the absolute and positive right 
so to annex such interrogatories 38 - 5 without being 
required to state or specify any reason or explana¬ 
tion for attaching them. 38 - 10 In exercising his right 
he should confine his statements concerning the at¬ 
tachment of the interrogatories to simple and unem- 
bellished assertions that they have been so at¬ 
tached, 38 - 15 together with an equally simple request 
that the opposing party be required to answer them 


31. Wis.—Rohleder v. Wright, 156 
N.W. 955, 162 Wis. 580. 

31.5 N.J.—Stivali v. Space, 75 A.2d 
289, 9 N.J.Super. 462. 

31.10 N.J.—Stivali v. Space, supra. 
Codefendants lield not adverse parties 
In action against motorist and bus 
company for injuries sustained by 
passenger in individual defendant’s 
automobile in collision with bus, de¬ 
fendants, each of whom answered de¬ 
nying negligence, were not adverse 
parties within rule authorizing serv¬ 
ice of written interrogatories on any 
adverse party. 

N.J,—Stivali v. Space, supra. 

31.15 Pa,—Johnson v. Triangle Pub¬ 
lications, Inc., 6 Pa.Dist. & Co.2d 
772, 43 Del.Co. 201. 

32. Ala.—City of Prichard v. Haw¬ 
kins, 53 So.2d 378, 265 Ala. 676- 
Ex parte Loveman, Joseph & Loeb, 
2 So.2d 446, 241 Ala. 379—State v. 
McCord, 83 So. 71, 203 Ala. 347. 

32.5 Ala.—City of Prichard v. Haw¬ 
kins, 53 So.2d 378, 255 Ala. 676. 

Reason for rule 

Public policy of statute relating to 
propounding of interrogatories in a 
civil suit is mutuality of remedy, and 
statute cannot be made to apply to 
one party and not to other. 

Ala.—Ex parte Loveman, Joseph & 
Loeb, 2 So.2d 446, 241 Ala. 379. i 


33. Miss.—Illinois Cent. R. Co. v. 
Sanford, 23 So. 356, 942, 75 Miss. 
862. 

34. Ala.—Ex parte Elmore County, 
91 So. 876, 207 Ala. 68. 

Iowa.—Blair v. Sioux City Sc P. R. 

Co., 80 N.W. 673, 109 Iowa 369. 

34.5 Ohio.—Feinstein v. City of 
Cleveland, Com.Pl., 121 N.E.2d 112. 

34.10 Ala.—Ex parte Elmore County, 
91 So. 876, 207 Ala. 68. 

Necessity for qualified officer, agent, 
or servant 

It is not necessary that there 
should be an officer, agent, or serv¬ 
ant qualified to bind the county. 
Ala.—Ex parte Elmore County, supra. 

35. Mass.—Gott v. Adams Expross 
Co., 100 Mass. 320. 

35.50 Ohio.—Dieckbrader v. New 
York Cent. R. R„ Com.Pl,, 113 N. 
E,2d 268. 

36. Ohio.—Trustees of Ohio Wes¬ 
leyan University v. State ex rel. 
Fulton, 197 N.E. 612, 50 Ohio App. 
51. 

Dye v. Buchwalter, 8 Ohio N.P., 
N.S., 630. 

Devore v. Dinsmore, 2 Ohio Dec. 
(Reprint) 600, 4 West.L.Month. 144. 

Purpose 

(1) The primary purpose of a stat¬ 
ute authorizing interrogatories to be 
appended to a pleading and required 
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to be answered by an opposite par¬ 
ty is to enable the interrogating par¬ 
ty to plead his cause or defense 
properly. 

Ohio.—Schuldt v. Associates Inv. Co., 
22 N.10.2d 572, Cl Ohio App. 213. 
(2) Purpose of annexing inter¬ 
rogatories to a pleading is discovery 
to enable a pleader to prepare to 
plead his own case and is not to help 
him destroy case of his adversary. 
Ohio.—Sterling v. Hanley Motor 
Rales, 95 N.E.L’d 273, 87 Ohio App. 
3 02. 

37. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277—Free v. Western Union 
Tel. Co., 110 N.W. 143, 135 Iowa 
69—Blair v. Rioux City Sc P. R. 
Co., 73 N.W. 1053. 

Wyo.—Casaas v. Cassas, 276 P.2d 466, 
73 Wyo. 147. 

37.5 Ohio.—Sterling v. Hanley Motor 
Sales, 05 N.3i3.2d 273, S7 Ohio App. 
362, 

38. La.—Scurto v. Le Blanc, 184 So. 
507, 191 La. 136. 

38.5 Ohio.—Mecum v. Beshore, Com. 
PI., 119 N.E.2d 682. 

38.10 Ohio.—Mecum v. Beshore, su¬ 
pra. 

38.15 Ohio.—Mecum v, Beshore, su¬ 
pra. 



27 C.J.S. 


DISCOVERY §§ 60(1)-61 


plainly and fully under oath. 38 - 20 It is improper to 
attempt, by urging in a pleading justification for at¬ 
tached interrogatories, to raise issues premature- 
ly,38.25 to influence or prejudice the jury, 38 * 30 or 
to inform the court, in advance of an anticipated de¬ 
murrer to the interrogatories, of justification for 
the information requested. 38 * 35 

Time and manner of annexation . Interrogatories 
are properly annexed to plaintiff’s petition before 
answer filed and issues joined. 38 * 40 Actual physi¬ 
cal joining is not required, 38 - 45 but it is sufficient 
merely to file the interrogatories simultaneously 
with the pleadings. 38 - 50 However, interrogatories 
not so filed will not be considered as annexed with¬ 
in the meaning of the statute. 38 - 55 

§ 60(2). -Service 

A copy of the interrogatories must be served when 
and as required by statute. 

Statutes in some jurisdictions require the service 
of a copy of the interrogatories. 39 Such service 
may be on the party, 40 or on his attorney of rec¬ 
ord, 41 unless by rule of court the party must be 
served personally. 42 Where a party to whom inter¬ 
rogatories have been propounded has no attorney of 
record, it seems that the interrogatories may be 
served by leaving a copy at his domicile with his 
wife, especially where in addition notice is given to 
the party by the commissioner. 43 

Failure to make service because of a waiver in¬ 
dorsed on the interrogatories by attorneys ap¬ 
proached but not employed by the party to be in¬ 
terrogated and who were later employed by the in¬ 
terrogator does not affect the validity of the inter¬ 
rogatories where such interrogatories have been in 


court for many years and have been read on previ¬ 
ous trials without objection, particularly where de¬ 
fendant was not unaware of the defective service. 44 
Formal service of interrogatories upon a nonresi¬ 
dent party may be waived. 45 

Where by statute all notices must be served and 
returned by the sheriff, constable, or marshal, serv¬ 
ice of interrogatories by an attorney’s stenographer 
is insufficient as to a nonresident party. 46 

Plaintiff is not bound to answer interrogatories 
ordered to be served on him until service is made, 47 
nor will a decree pro confesso be taken against 
him for failure to answer where there is no serv¬ 
ice. 48 

§ 60(3). -Notice 

Notice must be given the party to be interrogated 
before a final order requiring the answering of interroga¬ 
tories. 

Independently of statute, notice must be given the 
party to be interrogated before a final order requir¬ 
ing the answering of interrogatories. 49 Unless a 
statutory notice of the propounding of the interroga¬ 
tories is given, the answers will not be allowed to 
be taken for confessed. 50 

§ 61. Objections 

a. In general 

b. Requisites and sufficiency 
a. In General 

Improper interrogatories are subject to objection, 
motion to strike, exception, or demurrer. 

The proper procedure for objecting to interroga¬ 
tories is to move to suppress them rather than to 
refuse to answer. 50 - 50 Improper interrogatories 


38.20 Ohio.—Mecum v. Beshore, su¬ 
pra. 

38.25 Ohio.—Mecum v. Beshore, su¬ 
pra. 

38.30 Ohio.—Mecum v. Beshore, su¬ 
pra. 

38.35 Ohio.—Mecum v. Beshore, su¬ 
pra. 

38.40 Ohio.—Mecum v. Beshore, 
Com.Pl., 119 N.E.2d 676. 

38.45 Ohio.—Tipton v. Diffendal, 
Com.Pl., 136 N.E.2d 164. 

38.50 Ohio.—Tipton v. Diffendal, su¬ 
pra. 

38.55 Ohio.—Tipton v. Diffendal, su¬ 
pra. 

39. Ala.—Albert Hass Lumber Co. 
v. Gibson, 54 So. 994, 172 Ala. Ill, 
Ann.Cas.l913D 497. 

40. Ala.—Jackson v. Hughes, 6 Ala. 
257. 

41. Ala.—Albert Hass Lumber Co. 


v. Gibson, 54 So. 994, 172 Ala. 
Ill, Ann.Cas.l913D 497. 

18 C.J. p 1104 note 2. 

42. S.C.—Bartoline v. Heartle, 18 S. 
C.L. 196. 

18 C.J. p 1104 note 3. 

43. La.—Flower v. Downs, 6 La. 
Ann. 538. 

44. Ga.—Wood v. Maguire, 21 Ga. 
576. 

45. Miss.—Merchants’ Grocery Co. v. 
Merchants’ Trust & Banking Co., 
80 So. 494, 119 Miss. 99. 

Absence of waiver by implication 
Formal service of interrogatories 
on counsel for nonresident defend¬ 
ant was not waived by implication, 
where such counsel did not under¬ 
stand for what purposes interroga¬ 
tories served by a private individ¬ 
ual were intended nor that no fur¬ 
ther notice thereof would be given. 
Miss.—Merchants’ Grocery Co. v. 
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Merchants’ Trust & Banking Co., 
supra. 

46. Miss.—Merchants' Grocery Co. v. 
Merchants' Trust & Banking Co„ 
supra. 

47. La.—Desfarge v. Desfarge, 1 La. 
365. 

48. Ala.—Tennessee Valley Bank v. 
Clopton, 121 So. 548, 219 Ala. 181. 

49. Tex.—Samuels v. Flnkelstein, 
Civ.App., 25 S.W.2d 923, error dis¬ 
missed. 

50. Ala.—Cain Lumber Co. v. Stand¬ 
ard Dry Kiln Co., 18 So. 882, 108 
Ala. 346. 

Tex.—Morrison v. Bean, 25 Tex. 
Suppl. 442. 

50.50 Miss.—Wood Naval Stores Ex¬ 
port Ass'n v. Latimer, 90 So.2d 
379—Morrison v. Guaranty Mort¬ 
gage & Trust Co., 199 So. 110, 191 
Miss. 207* 
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may be excluded on objection,50.55 such as interrog¬ 
atories requesting information which would be in¬ 
competent and inadmissible in evidence, 50 - 60 inter¬ 
rogatories merely of a fishing character seeking ex¬ 
clusively for the case or proof of the party to be in¬ 
terrogated, 51 and interrogatories as to matters sub¬ 
ject to protection as the work product of an attor¬ 
ney. 51 - 5 

So, the court should exclude on objection inter¬ 
rogatories seeking to elicit information about memo¬ 
randa, statements, reports, and other data that may 
have been obtained subsequent to the date of the ac¬ 
cident which is the subject of the law suit 51 - 10 or in¬ 
formation which is not necessary to plead or prove 
the interrogating party's case, 51 - 15 or where it does 
not appear that the evidence of material facts sought 


cannot readily be obtained from other sources in 
due course of orderly judicial examination of wit- 
nesses. 51 - 2 ” 0 

Interrogatories should be answered unless it af¬ 
firmatively appears that the evidence sought is pat¬ 
ently objectionable and inadmissible; 51 - 25 but objec¬ 
tion may be taken to interrogatories requiring mere 
hearsay, 52 ‘or which are oppressive or unduly bur¬ 
densome. 52 - 5 Where fraud is charged, wide latitude 
is allowed in the interrogatories, and objections 
thereto will not be sustained unless the interroga¬ 
tories are clearly improper. 63 Determination of 
what questions presented by interrogatories require 
answering is for the court when objection is proper¬ 
ly presented. 54 


50.55 Pa.—Toffee v. Pennsylvania 
Power & Light Co., 86 Pa.Dist. & 
Co. 276, 65 Dauph.Co. 233. 

Burden, of proving validity of ob¬ 
jections to interrogatories is on ob¬ 
jecting party. 

Fla.—Charles Sales Corp. v. Roven- 
ger, 88 So.2d 561. 

Pa.—Minichino v. Quakertown Bor¬ 
ough, 88 Pa»Dist. & Co. 83, 46 Mun. 
li.R. 49—Brecht v. City of Phila¬ 
delphia, 81 Pa.Dist. & Co. 130. 

50.60 Pa.—Toffee v. Pennsylvania 
Power & Light Co., 86 Pa.Dist. & 
Co. 276, 65 Dauph.Co. 233. 

51. U.S.—Corpus Juris Secundum 
cited In Colorado Milling & Eleva¬ 
tor Co. v. American Cyanamid Co., 
D.C.Mo., 11 F.R.D. 580, 581. 

Ala.—Ex parte Driver, 50 So.2d 413, 
255 Ala. 118. 

Fla.—Kilgore v. Bird, 8 So.2d 665, 
150 Fla. 702—Knight v. Empire 
Land Co., 45 So. 1025, 55 Fla. 301. 
N\J.—Allison v. Bannon, 24 A.2d 363, 
128 H.J.Law 161. 

N'.T.—Lopez v. International Aircraft 
Trading Co., 54 N.T.S.2d 109, 269 
App.Div. 79. 

Pa.—Fehl v. Leff, Com.PL, 103 Pittsb. 
Leg.J. 488. 

Va.—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

Interrogatories held not objection¬ 
able because answers might be used 
as a basis for motion for summary 
judgment. 

Del.—Costello v. Cording, 91 A.2d 
549, 8 Terry 412. 

51.5 N.J.—■Crisafulli v. Public Serv¬ 
ice Coordinated Transport, 72 A.2d 
429, 7 N.J.Super. 521. 

Statement obtained from Interrogat¬ 
ing party 

Plaintiff's claim that statement ob¬ 
tained from her by defendant's agent 
in anticipation of litigation and in 
preparation for trial might be con¬ 
tradictory of case plaintiff was pre¬ 
paring to prove did not disclose such 


injustice or undue hardship under¬ 
work product rule as would warrant 
production of statement in response 
to interrogatories. 

N.J.—Crisafulli v. Public Service Co¬ 
ordinated Transport, supra. 

51.10 Pa.—Toffee v. Pennsylvania 
Power & Light Co., 86 Pa.Dist. & 
Co. 276, 65 Dauph.Co. 233. 

51.15 Fla.—Kilgore v. Bird, 8 So.2d 
665, 150 Fla. 702. 

Pa.—Toffee v. Pennsylvania Power & 
Light Co., 86 Pa.Dist. & Co. 276, 
65 Dauph.Co. 233. 

51.20 Fla.—Kilgore v. Bird, 8 So.2d 
665, 150 Fla. 702. 

51.25 Ala.—Ex parte Reserve Life 
Ins. Co., App., 77 So.2d 388, certio¬ 
rari dismissed Reserve Life Ins. 
Co. v. Longshore, 77 So.2d 392, 262 
Ala. 95. 

Pa.—Hayes v. Gerner, Com.Pl., 14 
Law.L.J. 155. 

Defendant held required to answer 
interrogatory demanding information 
which was peculiarly within defend¬ 
ant's knowledge and was subject to 
subpoena at trial and was not a 
trade secret, where facts were in 
dispute and no evidence of bad faith 
was presented and no motion to strike 
complaint as sham or frivolous was 
made. 

N.J.—Friedberg v. Siracusa Co., 46 
A.2d 54, 24 N.J.Misc. 45. 

52. Ala.—Ex parte Benson, 10 So. 
2d 482, 243 Ala. 435—Culver v. 
Alabama Midland It. Co., 18 So. 
827, 108 Ala. 330. 

Interrogatories held not objection¬ 
able 

(1) One suing street railway com¬ 
pany for wrongful death was entitled 
to information as to names and ad¬ 
dresses of persons found on defend¬ 
ant's streetcar by operator thereof 
at time of accident in answer to in¬ 
terrogatories propounded to defend¬ 
ant by plaintiff, as against conten¬ 
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tion that interrogatory in so far as 
it asked for names of persons not 
personally known to operator called 
for hearsay. 

Mo.—State ex rel. Kansas City Public 
Service Co. v. Cowan, 203 S.W.2d 
407, 356 Mo. 674. 

(2) Fact that ofilcer answering in¬ 
terrogatories concerning names and 
addresses of persons present at time 
and place of accident would have to 
rely on information obtained by op¬ 
erator of streetcar or other employee, 
rather than on his own knowledge, 
did not render such interrogatories 
objectionable as calling for hearsay. 
Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Cowan, supra. 

52.5 Record held not to show that 
interrogatories were oppressive or 
unduly burdensome. 

Fla.—Charles Wales Corp. v. Roven- 
gor, 88 So.2d 551. 

53. Fla.—Volusia County Bank v. 
Bigelow, 33 So. 704, 45 Fla. 638. 

La.—Ceoilo v. St. Denis, 14 La. 184, 

54. Iowa.—Lee v. BI urnor, 179 N. 
W. 625, 189 Iowa 1145. 

Mass.—Goldman v. Ashkins, 165 N. 

K. 513, 266 Mass. 374. 

Ohio.—Smith v. Cory Rubber Co., 
Com.Pl., 69 N.K.2d 777. 

Discretion 

(1) Question whether interroga¬ 
tories Hhall bo submitted by one 
party to another, to be answered 
under oath, is largely within discre¬ 
tion of trial court. 

Wash.—Will v. Domer, 236 P. 104, 
134 Wash. 576. 

(2) Although tin* ruling of the 
trial court on objections raised to 
Interrogatories may be the subject 
of review on writ of error, the trial 
court may, in its sound discretion, 
sustain objections to proposed inter¬ 
rogatories. 

Fla.—-Mutual Ben. Health & Accident 
Ass'n v. Bunting, 183 So. 321, 133 
Fla. 640. 
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The right to object to interrogatories may be 
waived, as by answering without objection , 55 or 
assenting to an order requiring an answer , 56 but an 
objection to an interrogatory is not waived by an¬ 
swering before the ruling on the objection . 57 

The granting of a motion to strike interrogatories 
rests in the discretion of the trial court, which dis¬ 
cretion, however, must not be abused . 58 On objec¬ 
tion to an interrogatory it has been held that the 
court will look to the substance of the interroga¬ 
tory, disregarding its form . 58 * 5 In ruling on objec¬ 
tions the rules of admissibility of evidence are con¬ 
trolling and should be applied . 58 * 10 

Interrogatories not pertinent or germane to the 
issues, and such that the answers would not aid the 
interrogator in adapting his pleadings to the facts 
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of the case nor in the trial thereof may be stricken 
on motion . 59 Thus, the interrogatories may be 
stricken where a pleading is bad on demurrer , 60 or 
where interrogatories are based on matters not stat¬ 
ed in the pleadings . 61 Interrogatories are not, how¬ 
ever, to be treated with unnecessary strictness ; 62 
and the objection of irrelevancy and immateriality 
should be sustained only where it appears beyond 
reasonable doubt that the information sought could 
not be relevant or material and would not be reason¬ 
ably calculated to lead to the discovery of admis¬ 
sible evidence . 62 - 5 

When too broad the party may be required to an¬ 
swer so much as is relevant to the cause at issue , 63 
and when interrogatories are not as a whole or in 
any great part irrelevant or improper it is error to 
strike them from the files . 64 So, it is error for the 


55. Ala.—Southern R. Co. v. Bush, 
26 So. 168, 122 Ala. 470. 

N.J.—Evtush v. Hudson Bus Transp. 
Co., 81 A.2d 6, 7 N.J. 167, 27 A.L.R. 
2d 731. 

Ohio.—Sterling v. Hanley Motor 
Sales, 96 N.E.2d 273, 87 Ohio App. 
362. 

Pa.—Drawbaugh v. Pennsylvania 
Power & Light Co., 84 Pa.Dist. & 
Co. 209, 64 Dauph.Co. 141. 

Steen v. Zarfoss, Com.Pl., 63 
York Leg.Rec. 12. 

56. Iowa.—Free v. Western Union 
Tel. Co., 110 N.W. 143, 135 Iowa 
69. 

57. Ala.—Perfection Mattress & 
Spring Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 

58. Fla.—Lilli Ann Corp. v. Wilck, 
79 So.2d 677—Mutual Ben. Health & 
Accident Ass’n v. Bunting, 183 So. 
321, 133 Fla. 646. 

Wash.—Moberg v. McCauley, 273 P. 

739, 150 Wash. 494. 

Discretion not abused 

Wash.—Moberg v. McCauley, su ra. 

58.5 Del.—Pfeifer v. Johnson Motor 
Lines, Inc., 89 A.2d 154, 8 Terry 191. 

58.10 Fla.—Kilgore v. Bird, 6 So.2d 
641, 149 Fla. 570. 

59. Ill.—McArthur v. Weidert, 34 N. 
E.2d 715, 310 Ill.App. 504. 

Ind.—Tolbert v. Stratton, 200 N.E. 
81, 102 Ind.App. 155—Eickmier v. 
Geddes, 126 N.E. 859, 73 Ind.App. 
167. 

N.J.—Goheen v. Goheen, 154 A. 393, 
9 N.J.Misc. 507. 

Wash.—State ex rel. Bronson v. Su¬ 
perior Court for King County, 77 
P.2d 997, 194 Wash. 339. 

Burden of proof 

Materiality of interrogatories, 
when such fact is Questioned, must 
be proved by the party propound¬ 
ing interrogatories. 


Wash.—State ex rel. Bronson v. Su¬ 
perior Court for King County, 
supra. 

Interrogatories held objectionable or 
properly stricken 

(1) Where trolley car passenger 
sought to establish liability of car¬ 
rier for passenger's injuries sus¬ 
tained when his elbow protruding 
beyond windowsill was struck by 
motortruck on theory that carrier 
was negligent in not equipping car 
with guard rails, striking out pas¬ 
senger’s interrogatories to carrier 
regarding whether it operated trol¬ 
ley cars on or about date of accident 
which had guard rails over windows 
on both sides of car and if it did have 
such cars how many cars on date 
of injury were equipped with guard 
rails on both sides was not error, 
since interrogatories did not consider 
all circumstances. 

N.J.—Byron v. Public Service Coordi¬ 
nated Transport, 5 A.2d 483, 122 N. 
J.Law 451. 

(2) Where defendant had asked for 
an explanation of plaintiffs’ meaning 
of a certain term used in their dec¬ 
laration, other interrogatory inquir¬ 
ing about usage of same expression 
was objectionable as seeking informa¬ 
tion which was clearly irrelevant and 
immaterial. 

Del.—Blaustein v. Standard Oil Co., 
70 A.2d 716, 6 Terry 198. 

Buie to show cause 
Where a petition for discovery is 
filed with interrogatories attached 
which other party is requested to an¬ 
swer, and there is grave doubt as to 
whether some of interrogatories are 
proper, it is appropriate for court to 
issue a rule on adverse party to show 
cause why they should not be an¬ 
swered. 

Pa.—Perry v. Niedringhaus, 85 Pa. 
Dist. & Co. 112, 16 Monroe L.R. 41, 
69 Montg.Co. 242, 67 York Leg. 
Rec. 66. 


60. Ala.—Corpus Juris cited in Ex 
parte Nolen, 135 So. 337, 339, 223 
Ala. 213. 

Ind.—Powers v. Ellis, 108 N.E.2d 132, 
231 Ind. 273—Lung v. Sims, 14 Ind. 
467. 

Prior to a ruling on demurrer if 
a cause of action is found stated in¬ 
terrogatories are proper. 

Ala.—Ex parte Nolen, 135 So. 337, 
223 Ala. 213. 

61. N.J.—Watkins v. Cope, 86 A. 
545, 84 N.J.Law 143. 

18 C.J. p 1104 note 10. 

62. Mass.—Hancock v. Franklin 
Ins. Co., 107 Mass. 113. 

62.5 Del.—Blaustein v. Standard Oil 
Co., 70 A.2d 716, 6 Terry 198. 

63. Fla.—Volusia County Bank v. 
Bigelow, 33 So. 704, 45 Fla. 638. 

18 C.J. p 1104 note 21. 

Fact that some of interrogatories 
are objectionable does not justify 
trial court in refusal to require an¬ 
swers to proper questions. 

Ala.—Ex parte State ex rel. Tuck, 115 
So. 155, 217 Ala. 143. 

64. Mass.—Goldman v. Ashkins, 
165 N.E. 513, 266 Mass. 374. 

Pa.—De Simone v. City of Philadel¬ 
phia, 78 Pa.Dist. & Co. 433. 
Interrogatories Improperly stricken 
In pledgee’s suit on note, where 
defendant alleged lack of precise 
knowledge of collateral securing 
principal debt to pledgee, and that 
pledgee was mishandling collateral, 
interrogatories concerning collateral 
were held improperly stricken. 

Miss.—Dilworth v. Federal Reserve 
Bank of St. Louis, 154 So. 535, 170 
Miss. 373, 92 A.L.R. 1076, followed 
in Galyean v. Federal Reserve 
Bank of St. Louis, 154 So. 542. 
interrogatories held not objectionable 
as irrelevant or immaterial 
(1) Where plaintiffs alleged that 
defendant breached contract by re- 
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court to strike all the interrogatories if any of them 
are competent. 65 If, however, a set of interroga¬ 
tories on summary examination appears to include 
many irrelevant questions, or to be expressed in 
crude form, or to be verbose or repetitious, such in¬ 
terrogatories may be stricken. 66 

Interrogatories should be stricken which require 
the statement of conclusions of law, 67 or answers 
to hypothetical questions, 68 or opinions, 69 or the 
setting out of copies of written instruments more 
or less voluminous, 70 or where the information de¬ 
manded is already contained in a part of the plead¬ 
ing of the party to whom the interrogatory is sub¬ 


mitted 70 * 5 or in his admissions and bill of particu¬ 
lars . 70 * 10 Interrogatories, although sworn to be ma¬ 
terial to the issues, will be stricken when evidently 
propounded for delay . 71 

Where by statute the number of interrogatories is 
limited to a specified number unless the court al¬ 
lows additional interrogatories for adequate cause 
shown, as stated supra § 57, excessive interroga¬ 
tories filed without special order of the court will be 
dismissed on motion. 72 The party cannot amend 
his petition by motion to strike out interrogatories 
the answers to which are unfavorable to him. 73 Re¬ 
fusal to strike interrogatories is not error when the 


fusing to use his best efforts, re¬ 
sources and personnel to propose, es¬ 
tablish, and carry out a program for 
establishment and maintenance of a 
backlog of crude oil properties suffi¬ 
cient for operation of another cor¬ 
poration and defendant counterclaim¬ 
ed alleging that if there was such 
an obligation on defendant, obliga¬ 
tion was also binding on plaintiffs, 
interrogatory requesting that plain¬ 
tiffs list all crude oil properties ac¬ 
quired for their own account or for 
account of any of their businesses 
was not objectionable on ground that 
it called for irrelevant and immateri¬ 
al information. 

Del.—Blaustein v. Standard Oil Co., 

70 A.2d 716, 6 Terry 198. 

(2) Where plaintiff alleged that de¬ 
fendant used his best efforts, resourc¬ 
es, and personnel to acquire through 
a substantially wholly owned sub¬ 
sidiary of defendant for his own ben¬ 
efit a backlog of oil properties instead 
of using his best efforts relating to 
backlog program for another com¬ 
pany, information sought by inter¬ 
rogatory with respect to how such 
other company could have acquired 
each of crude oil properties which 
were acquired by subsidiary of de¬ 
fendant was not irrelevant and Im¬ 
material. 

Del.—Blaustein v. Standard Oil Co., 

supra. 

(3) Interrogatories seeking infor¬ 
mation with respect to defenses of 
res judicata and estoppel interposed 
by defendant were not objectionable 
on ground that information sought 
was irrelevant and immaterial. 

Del.—Blaustein v. Standard Oil Co., 

supra. 

(4) Interrogatory requesting place 
of residence of plaintiffs from date 
contract was allegedly entered into 
and date of commencement of action 
for breach thereof which defendant 
claimed was relevant to his defense 
of bar of statute of limitations was 
cot objectionable on ground that in¬ 
formation sought by interrogatory 
iaras irrelevant and immaterial. 


Del.—Blaustein v. Standard Oil Co., 
supra. 

(6) In action arising out of auto¬ 
mobile accident, interrogatories con¬ 
cerning license number of defendant’s 
truck, its destination at time in ques¬ 
tion, whether it carried cargo, owner 
of such cargo, consignees of cargo, 
and who employed defendant, were 
pertinent and would not be stricken 
absent a showing that information 
sought would be prejudicial or con¬ 
trary to established legal principles. 
Ohio.—Mecum v. Beshore, Com.Pl,, 
119 N.E.2d 676. 

65. Fla.—Volusia County Bank v. 
Bigelow, 33 So. 704, 45 Fla. 638. 

NX.—Corpus Juris Secundum cited in 
Tillis v. Calvine Cotton Mills, Inc., 
76 S.E.2d 376, 378, 238 N.C. 124. 

66. Mass.—Goldman v. Ashkins, 
165 N.E. 513, 266 Mass. 374. 

67. Ind.—Meyer v. Manhattan L. 
Ins. Co., 43 N.E. 448, 144 Ind. 439. 

N.Y.—Lopez v. International Aircraft 
Trading Co., 54 N.Y.S.2d 109, 269 
App.Div. 79. 

Particular Interrogatories held not 
objectionable 

Del.—Blaustein v. Standard Oil Co., 
70 A.2d 716, 6 Terry 198. 

Elster v. American Airlines, Ch., 
106 A.2d 516. 

Ind.—Baltimore & O. S. R. Co. v. Ber- 
don, 150 N.E. 407, 195 Ind. 265, cer¬ 
tiorari denied 45 S.Ct. 225, 266 tJ.S. 
633, 69 L.Ed. 479. 

68. Ind.—Meyer v. Manhattan L. 
Ins. Co., 43 N.E. 448, 144 Ind. 439. 

Particular interrogatories held not 
objectionable 

Ind.—Baltimore & O. S. R. Co. v. Ber- 
don, 150 N.E. 407, 195 Ind. 265, cer¬ 
tiorari denied 45 S.Ct. 225, 266 U.S. 
633, 69 L.Ed. 479. 

69. Ala.—Ex parte Driver, 50 So. 2d 
413, 255 Ala. 118. 

Del.—Blaustein v. Standard Oil Co., 
70 A.2d 716, 6 Terry 198. 

Ind.—Meyer v. Manhattan L. Ins. Co., 
43 N.E. 448, 144 Ind. 430. 

Ohio.—Smith v. Cory Rubber Co., 
Com.PI., 69 N.E.2d 777. 
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Interrogatories held not objectionable 

(1) Plaintiff’s interrogatories, in 
negligence action demanding that de¬ 
fendant describe with full particulars 
plaintiff’s negligence which defendant 
alleged contributed to accident and 
to describe in detail careless negli¬ 
gent and reckless manner in which 
plaintiff allegedly conducted himself 
as alleged, called for relevant facts 
and were not objectionable as de¬ 
manding mere opinions or conclu¬ 
sions. 

N.J.—Schwartz v. Public Service Co¬ 
ordinated Transport Co., 64 A.2d 
477. 

(2) On appeal to division of tax 
appeals from flat assessment on tan¬ 
gible personalty, taxpayer's interrog¬ 
atories seeking information showing 
what portion of flat assessment com¬ 
prised stock-in-trade and what por¬ 
tion comprised office furniture and 
other tangible personalty, which 
items were to be assessed according 
to different procedures, were not ob¬ 
jectionable as involving mental proc¬ 
esses, impressions, conclusions, or 
opinions of assessor or as his work 
product. 

N.J.—City of Newark v. Division of 
Tax Appeals, Dept, of Treasury, 80 
A.2d 202, 7 N.J. 8. 

70. Ind.—Moyer v. Manhattan U 
Ins. Co., 43 N.E. 448, 144 Ind. 439. 

Particular interrogatories held not 
objectionable 

Ind.—Baltimore & O. S. It. Co. v. Ber- 
don, 150 N.E. 407, 195 Ind. 265, cer¬ 
tiorari denied 45 SXt. 225, 266 U. 
S. 633, 69 L.Ed. 479. 

70.5 N.J.—Fricdberg v. Siracusa Co., 
46 A.2d 54, 24 N.J.Misc. 45. 

70.10 N.J.—Melsler v. Meisler, 67 A. 
2d 007, 4 N.J.Super. 579. 

71. La.—Parker v, Hewitt, 1 Rob, 

11 . 

N.J.—Melsler v. Melalor, 67 A.2d 907, 
4 N.J.Super. 679. 

72. Mass.—Bennett v. Powell, 18T 
N.E. 559, 284 Mass. 246. 

73. La.—Scull v. Mowry, 2 Mart 275. 
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subject matter of the interrogatories and the wit¬ 
ness are competent and the court expressly reserves 
the right of the party to object to the answers when 
made. 74 

Interrogatories seeking evidence in support of a 
pleading which is insufficient are subject to excep¬ 
tion. 75 

Interrogatories annexed to a pleading may be 
subject to demurrer, 76 but not to motion to strike, 77 
although it has been held that a motion to strike is 
equivalent to a demurrer to the interrogatories. 78 
So, the proper way to object to an interrogatory 
attached to a motion is by demurrer. 78 * 6 

b. Requisites and Sufficiency 

It is better practice to state specifically the reasons 
why interrogatories are considered improper rather than 
merely to aver that they are improper; and the objec¬ 
tions must be sufficiently specific to point out to the court 
the claimed reasons why each interrogatory need not be 
answered. 

It is better practice to state specifically the rea¬ 


sons why interrogatories are considered improper 
rather than merely to aver that they are improp- 
ei \78.50 The objections must be sufficiently specific 
to point out to the court the claimed reasons why 
each interrogatory need not be answered. 78 * 65 Om¬ 
nibus objections serve no purpose and should not be 
considered. 78 * 60 The grounds of the objection 
must be stated by the party objecting, and the court 
has no duty to think of grounds not stated. 79 If 
only some of the interrogatories are objectionable, 
the objection to each with the reason therefor must 
be stated. 80 

Time. Generally an objection to interrogatories 
made for the first time when they are offered in evi¬ 
dence at the trial with the answers thereto is too 
late; 81 but if the court directs improper interroga¬ 
tories to be answered, the party may object to them 
at the trial, 82 and where the court errs in overruling 
a motion to strike interrogatories attached to an 
answer it may correct the error at the trial by re¬ 
jecting the interrogatories. 83 A motion to quash 


74. Iowa.—Herron v. Temple, 200 N. 
W. 917, 198 Iowa 1259. 

75. Ind.—Lamson v. Falls, 6 Ind. 
309. 

Exceptions to interrogatories in ad¬ 
miralty see Admiralty § 123 b. 

76. Ohio.—Trustees of Ohio Wes¬ 
leyan University v. State ex rel. 
Fulton, 197 N.E. 612, 50 Ohio App. 
51. 

Mecum v. Beshore, Com.PL, 119 
N.E. 2d 682. 

W. H. Mullins Co. v. Jacob 
Freund Roofing Co., 6 Ohio N.P., 
N.S., 1. 

As pertinent to issue 

(1) A demurrer to interrogatories 
annexed to pleading searches record 
as to whether or not interrogatories' 
are pertinent to issue. 

Ohio.—Trustees of Ohio Wesleyan 
University v. State ex rel. Fulton, 
197 N.E. 612, 50 Ohio App. 51. 

Powers v. Ruelbach, Com.Pl., 108 
N.E.2d 876. 

(2) Particular interrogatories have 
been held bad on demurrer as not 
pertinent to the issue. 

Ohio.—Trustees of Ohio Wesleyan 
University v. State ex rel. Fulton, 
supra. 

(3) Even though pertinent to is¬ 
sue, an interrogatory merely seeking 
cumulative information otherwise 
available is nevertheless demurrable. 
Ohio.—Trustees of Ohio Wesleyan 

University v. State ex rel. Fulton, 
supra. 

As relevant if asked on trial 

In passing on demurrers to inter¬ 
rogatories submitted by plaintiff to 
her opponent, court applies test of| 


whether they would be relevant If 
asked on trial of case. 

Ohio.—Powers v. Ruelbach, Com.Pl., 
108 N.E.2d 876. 

Answer not stating defense 
Interrogatories annexed to an an¬ 
swer which does not state matters 
of defense are subject to demurrer. 
Ohio.—Dye v. Buchwalter, 8 Ohio N. 
P.,N.S., 630. 

Matters within knowledge of inter¬ 
rogator 

Interrogatories as to matters pri¬ 
marily within the knowledge of the 
interrogator are demurrable. 

Ohio.—International Art Publishing 
Co. v. Griesbaum, 28 Ohio N.P., 
N.S., 349. 

Interrogatories to amended answers 
Interrogatories, filed with amend¬ 
ed answers which were filed after 
demurrers to interrogatories accom¬ 
panying original answers were sus¬ 
tained, should have been demurred 
to or answered to preserve record, 
although many of such interrogato¬ 
ries were identical in substance to 
those attached to original answers, 
and it was not sufficient that court 
ruled previously on interrogatories 
originally filed. 

Ohio.—Trustees of Ohio Wesleyan 
University v. State ex rel. Fulton, 
197 N.E. 612, 50 Ohio App. 51. 

77. Ohio.—Dye v. Buchwalter, 8 
Ohio N.P.,N.S., 630—W. H. Mul¬ 
lins Co. v. Jacob Freund Roofing 
Co., 5 Ohio N.P.,N.S., 1. 

78. Ohio.—Detroit & I. R. Co. v. 
Vogeley, 153 N.E. 86, 21 Ohio App. 
88 . 

78.5 Ohio .—Sterling v. Hanley Motor 
Sales, 95 N.E.2d 273, 87 Ohio App. 
362. I 


Motion as not pleading to which in¬ 
terrogatory may be annexed see 
supra § 60(1). 

78.50 Del.—Frankel v. Sussex Poul¬ 
try Co., 71 A.2d 754, 6 Terry 264. 
78.55 Iowa.—Stover v. Central 
Broadcasting Co., 78 N.W.2d 1, 247 
Iowa 1325, certiorari denied 77 S. 
Ct. 565, 352 U.S. 1016, 1 L.Ed.2d 
549. 

78.60 Iowa.—Stover v. Central 
Broadcasting Co., supra. 

Objections held Insufficient 
Following statements in resistance 
to application for leave to file more 
than thirty interrogatories, being 
only objections filed, have been held 
insufficient objections: “It is not nec¬ 
essary that many of the interroga¬ 
tories be answered in order to per¬ 
mit the defendant to prepare ade¬ 
quately for trial. . . . Many of 

the interrogatories are not material 
to the issues in this case. . 

Many of defendant’s purported ques¬ 
tions are improper, incompetent and 
immaterial.” 

Iowa.—Stover v. Central Broadcast¬ 
ing Co., supra. 

79. Ind.—Baltimore & O. S. R. Co. 
v. Berdon, 150 N.E. 407, 195 Ind. 
265, certiorari denied 45 S.Ct. 225, 
266 U.S. 633, 69 L.Ed. 479. 

80. Ala.—Swinney v. Dorman, 25 
Ala. 433. 

81. Ind.—Combs v. Union Trust 
Co., 46 N.E. 16, 146 Ind. 688. 

82. Va.—Poindexter v. Davis, 6 
Gratt. 481, 47 Va. 481. 

18 C.J. p 1105 note 31. 

83. Wash.—Tacoma & Eastern Lum¬ 
ber Co. v. A. B. Field & Co., 170 
P. 360, 100 Wash. 79. 
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interrogatories is properly overruled where it is not 
made until the party has appeared and testified in 
the case. 83 * 5 

§ 62. Answers to Interrogatories 

Evidence which goes beyond an answer to an inter¬ 
rogatory should be received with caution and may be 
rejected where it appears that Information was willfully 
withheld or that the interrogating party will be prej¬ 
udiced. 

While it has been held that the answer to inter¬ 
rogatories is not a pleading, 84 and does not limit the 
proof the way a pleading does, 84 * 5 evidence which 
goes beyond the answers should be received with 
caution, 84 - 10 and may be rejected where it appears 
that information was willfully withheld or that the 
interrogating party will be prejudiced. 84 - 15 The ex¬ 
tent to which a party’s answers to interrogatories 
operate to limit his proof rests in the discretion of 
the court, 84 * 20 and such discretion will be exercised 
so as to protect the party asking the interrogatories 
from being misled or prejudiced, as well as to pro¬ 
tect the answering party against mistake or inad¬ 


vertence. 84 * 25 

Answers to statutory interrogatories on facts and 
articles have been held to form a part of the plead¬ 
ings, 85 and may be the equivalent of a counter let¬ 
ter. 86 Interrogatories of the latter type are part of 
the record and cannot be withdrawn, 87 although an 
objection to them has been sustained and the party 
has filed other answers. 88 

Answers to statutory interrogatories filed by de¬ 
fendant, disclosing a claim of injury omitted from 
the complaint, serve as full notice to defendant that 
recovery on such claim is sought 89 

Both as to interrogatories generally and as to in¬ 
terrogatories on facts and articles, by reason of 
statute it is the duty of the interrogated party when 
a nonresident to make answers to the interroga¬ 
tories under commission and to have them properly 
executed and returned. 90 Unless such requirement 
is imposed by statute, one taking the deposition of 
an adverse party is not obliged to have it transcribed 
and filed. 90 * 5 


83.5 Miss.—Martin v. Coker, 37 So. 
2d 772, 204 Wis. 576. 

84. Ill.—P. Rielly & Son v. National 
Parlor Furniture Co., 192 Ill. App. 
395. 

Mo.—Fitzpatrick v. St. Louis-San 
Francisco By. Co., 300 S.W.2d 490. 
N.J.—Ross v. Boss, 113 A.2d 700, 36 
N.J. Super. 242. 

Ohio.—Corpus juris Secundum cited 
in Home Owners' Service Corpora¬ 
tion v. Hadley, 84 N.E.2d 314, 317, 
86 Ohio App. 340. 

Answers to interrogatories as in na¬ 
ture of discovery at law in general 
see supra § 20. 

84.5 Mo.—Fitzpatrick v. St. Louis- 
San Francisco By. Co., 300 S.W.2d 
490. 

N.J.—Ross v. Boss, 113 A.2d 700, 35 
N.J.Super. 242. 

84.10 N.J.—Boss v. Boss, supra. 

84.15 Mo.—Fitzpatrick v. St. Louis- 
San Francisco By. Co., 300 S.W.2d 
490. 

N.J.—Ross v. Ross, 113 A.2d 700, 35 
N.J.Super. 242. 

84.20 Mo.—Fitzpatrick v. St. Louis- 
San Francisco By. Co., 300 S.W.2d 
490. 

Wash.—Foster v. Montgomery Ward 
& Co., 163 P.2d 838, 24 Wash.2d 
248. 

Evidence admitted 

(1) Where railroad brakeman, who 
had lost eye allegedly due to dust 
particles lodging in eye while he was 
holding his head out of train to watch 
for signal, in answer to interroga¬ 
tories had limited location where he 
received dust particles to one place 
on railroad, but, in his amended pe¬ 


tition and in deposition, had stated 
he received particles of dust in two 
locations, trial court did not err in 
admitting evidence concerning dust 
particles in location not described in 
interrogatories. 

Mo.—Fitzpatrick v. St. Louis-San 
Francisco By. Co., 300 S.W.2d 490. 

(2) Statement by plaintiff in an¬ 
swer to interrogatory, that apples and 
containers that would have been used 
to fill defendant’s orders, if such or¬ 
ders had been placed, were used in 
regular course of plaintiff’s business 
and that any apples left in storage 
after March 31 were no longer suit¬ 
able for filling orders for gift boxes, 
did not preclude plaintiff from pro¬ 
ducing evidence that he had apples 
on hand to fill gift package orders 
under defendant’s contract had they 
been sent in during latter part of 
March, and admission of such evi¬ 
dence was not an abuse of discre¬ 
tion. 

Wash.—Foster v. Montgomery Ward 
& Co., 163 P.2d 838, 24 Wash.2d 
248. 

84.25 Mo.—Fitzpatrick v. St. Louis- 
San Francisco By. Co., 300 S.W.2d 
490. 

85. La.—Fontenot v. Ludeau, 18C 
So. 21, 191 La. 040, followed in 
Deshotels v. Ludeau, 180 So. 20, 
191 La. 554, Fontenot v. Ludeau, 
186 So. 26, 191 La. 555, McDaniel 
v. Ludeau, 186 So. 26, 191 La. 506, 
Fontenot v. Ludeau, 18C So. 27, 
191 La. 557, and Tate v. Ludeau, 
186 So, 27, 191 La. 558—Scurto v. 
Le Blanc, 184 So. 567, 191 La. 136 
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—By water v. Enderle, 145 So. 118, 
175 La. 1098. 

McKern! 1 v. McMillan, 9 Bob. 19, 
As affecting cause of notion 

(1) When answers to interroga¬ 
tories on facts and articles are de¬ 
structive of plaintiff’s action, an ex¬ 
ception of no cause of action will 
lie. 

La.—Scurto v. Lo Blanc, 184 So. 567, 
191 La. J3G. 

(2) But where parol evidence is 
admissible to contradict the answer, 
as discussed in § 67 b infra, excep¬ 
tions of no cause of action, plea of 
estoppel and motion for judgment on 
pleadings predicated on such admis¬ 
sions could not bo maintained. 

La.—Fontenot v. Ludeau, 186 So. 21, 
191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 180 So. 26, 191 
La. 555, McDaniel v. Ludeau, 186 
So. 26, 191 La. 556, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557 and 
Tate V. Ludeau, 186 So. 27, 191 La. 
558. 

8G. La.—Zeroed Realty Co. v. Singer, 
5 La.App. 551. 

87. La.—McKorall v. McMillan, 9 
Bob. 19. 

18 C.J. p 1105 note 39. 

88. La.—Hunter v. Smith, 5 Mart., 
N.S., 177—Poston v. Adams, 5 Mart. 
272. 

89. Ala.—Birmingham Electric Co. 
v. Glenn, 141 So. 537, 224 Ala. 620. 

90. La.—Kirtland v. Harris, 20 La. 
Ann. 153. 

18 C.J. p 1105 note 41. 

90.5 Cal.—Fojtsr v. raonessa, 231 F. 
2d 607, 104 C.A.2d 190. 
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§ 63. -Time for Making Answer 

The court, In its discretion, may permit interroga¬ 
tories to be answered after the time limited by statute 
or court rule or order. 

The time for answering interrogatories is usually 
fixed by statute or order or rule of court. 91 It is 
within the discretion of the court to permit a party 
to answer after expiration of the time for answering 
as fixed by the statute, 92 or order of court, 93 but 
the exercise of such discretion must not be abused. 94 
Answers to interrogatories need not accompany the 
answer to the petition, but may be filed before the 
trial, 95 although interrogatories attached to a plead¬ 
ing must be answered at the time the plead¬ 
ing to which they are attached is answered or re¬ 
plied to, 96 unless exceptions are filed thereto, in 
which case the court must determine the propriety 
of the interrogatories and which, if any, of them 
shall be answered, and fix a time therefor. 97 
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The court may permit a party to defer the answer¬ 
ing of interrogatories until his own are answered, 
where he requires such answers to answer those 
propounded to him. 97 -5 The familiar and conven¬ 
ient practice of answering interrogatories at an 
early stage of the proceedings covering all phases 
of the case is not incompatible with insistence on 
all claims or defenses, in the absence of special cir¬ 
cumstances. 98 

It has been held that a party does not lose his right 
to question the propriety of particular interroga¬ 
tories by failing to answer them within the time 
limited. 98 - 5 

Amendments to answer. The granting of permis¬ 
sion to amend answers to interrogatories rests in the 
discretion of the court. 98 - 10 Additional answers 
making the original answers more specific cannot 
be filed after a new trial has been granted, since 
such amendments, if allowed, should be limited to 


Option to withhold filing* 

In action by executor against al¬ 
leged agent of decedent for account¬ 
ing, surrender of property, and mon¬ 
ey judgment, if deposition of defend¬ 
ant were taken it could be withheld 
from filing at option of executor. 
Ohio.—In re Renee, 110 N.E.2d 795, 
159 Ohio St. 37. 

91. Iowa.—Lee v. Blumer, 179 N. 
W. 625, 189 Iowa 1145. 

Mass.—Beauregarde v. Capitol 
Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 
Necessity of record 

Where a formal order in writing 
fixing the time for answering inter¬ 
rogatories is made, and a copy served 
on the party, it is sufficient although 
it was not on the minute book of the 
court. 

Ala.—Rosenau v. Powell, 55 So. 789, 
173 Ala. 123. 

Statutory time held not to have 
elapsed 

Ala.—Bowen v. Bearden, 117 So. 622, 
218 Ala. 67. 

92. Mass.—Beauregarde v. Capitol 
Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

Pa.—Rush v. Holly, Com.Pl., 10 Fay. 
L.J. 18. 

18 C.J. p 1105 note 43. 

93. La.—Huff v. Freeman, 15 La. 
Ann. 240. 

94. Iowa.—Big Grove Tp. Inde¬ 
pendent School Dist. v. Solon In¬ 
dependent School Dist., 125 N.W. 
184, 148 Iowa 154. 

Extension of time refused 
In suit to recover for personal in¬ 
juries allegedly caused by use of de¬ 
fendant’s soap product, trial court 
properly refused defendant’s motion 


for second extension of time in which 
to file answer to interrogatory with 
respect to experiments that had been 
conducted to determine physical ef¬ 
fects of such product on its users, in 
absence of showing of nonavailability 
of results of such experiments. 

Ky.—Proctor & Gamble Distributing 
Co. v. Vasseur, 275 S.W.2d 941. 

95. La.—Seal v. Erwin, 2 Mart.,N.S., 
245. 

96. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277—Fahey v. Ancient Or¬ 
der of United Workmen, 174 N.W. 
650, 187 Iowa 825. 

97. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

97.5 N.J.—United Towns Bldg. & 
Loan Ass’n v. Schmid, 92 A.2d 844, 
23 N.J.Super. 239. 

98. Mass.—Beauregarde v. Capitol 
Amusement Co., 16 N.E.2d 672, 301 
Mass. 142, 118 A.L.R. 1474. 

98.5 Mass.—Poland v. New Bedford, 
Woods Hole, Martha’s Vineyard 
and Nantucket S. S. Authority, 105 
N.E.2d 218, 328 Mass. 570. 

Buie providing for entry of default 
Court rule that court clerk, on fil¬ 
ing of plaintiff's application to de¬ 
fault defendant for failure to answer 
plaintiff’s interrogatories within 
twenty days after filing thereof, shall 
enter default on condition that it 
shall be vacated if answers are filed 
within thirty days thereafter, does 
not mean that defendant, after entry 
of default, must answer every inter¬ 
rogatory, however incompetent or im¬ 
proper, at peril of having judgment 
entered against him. 
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Mass.—Poland v. New Bedford, 
Woods Hole, Martha’s Vineyard 
and Nantucket S. S. Authority, su¬ 
pra. 

98.10 Del.—Downing v. Gasser, 90 A. 
2d 651, 8 Terry 273. 

Ind.—Paulausky v. Polish Roman 
Catholic Union of America, 39 N.E. 
2d 440, 219 Ind. 441. 

Terms 

Plaintiff’s application to reopen 
deposition to permit him to change 
his answers was addressed to dis¬ 
cretion of court, and exercise of that 
discretion could be conditioned on 
such terms as would prevent injus¬ 
tice to either party. 

Del.—Downing v. Gasser, 90 A.2d 651, 
8 Terry 273. 

Waiver of reading and signing of 
deposition 

Sole purpose of waiver of reading 
and signing of depositions is to avoid 
trouble and inconvenience, and such 
waiver should not be allowed to in¬ 
terfere with true purposes of pretrial 
discovery; and, therefore, fact that 
plaintiff had waived reading and 
signing of his oral deposition would 
not bar any action otherwise permis¬ 
sible under his motion to reopen dep¬ 
osition to permit him to change his 
answers. 

Del.—Downing v. Gasser, supra. 

Time of application. 

Where defendant sought to amend 
his answer to interrogatories long 
after time had expired for an¬ 
swering interrogatories, it was with¬ 
in discretion of trial court whether 
defendant could amend answers, and 
denial of leave to amend was not 
abuse of discretion. 

Ala.—City of Prichard v. Hawkins, 53 
So.2d 378, 255 Ala. 676. 
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the correction of mere mistakes or oversights, and 
must be made promptly on their discovery; 99 nor 
may an amendment to the answer be made after 
the trial has commenced and the interrogatories 
and answers have been introduced in evidence, un¬ 
less proper excuse is given for the delay. 1 

Under the practice in some jurisdictions, where 
a party obtains information after answering which 
renders the answers given incomplete, he is required 
to serve an amended answer. 1 - 5 

§ 64. —— By Whom Answer Made 

The answers to interrogatories must be made by the 
party addressed, and not by his agent or attorney; but 
answers to interrogatories addressed to a corporation may 
be made by the president, or by a corporate officer, serv¬ 
ant, or agent having knowledge. 

Answers to interrogatories must be made by the 
party to whom they are addressed. 2 They cannot 
be made by an agent 3 or attorney. 4 

If the interrogatories are addressed to a corpora¬ 
tion the answer should be made by its president, 5 
or an officer, servant, or agent having knowledge 
thereof, 6 and it has been held that the corporation 
may select its own agent to make the answers. 7 
The party serving the interrogatories on a corpora¬ 
tion may have a right to designate therein a par¬ 
ticular officer whom he desires to answer the in- 
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terrogatories or to leave it with the adverse party 
to select an officer to make the answers. 7 - 5 

Where interrogatories expressly call for the sep¬ 
arate answers of the members of a firm every mem¬ 
ber thereof must answer, 8 but where answers from 
each member of the firm are not called for, answers 
by one will be sufficient. 9 

§ 65. -Form, Requisites and Sufficiency 

of Answers 

a. In general 

b. Verification 

a. In General 

Answers should be in the form required by the stat¬ 
ute or court rule and should be as complete and compre¬ 
hensive as the interrogatories. 

Answers to interrogatories must be in the form 
required by the statute or rule of court. 9 - 59 An¬ 
swers to interrogatories taken under a statute are 
governed by much the same rules as are applicable 
to answers to bills of discovery in chancery. 10 They 
need not be inserted in the pleading to which the 
interrogatories relate. 11 

The answer must be categorical, 12 unless the party 
answering swears that his memory does not enable 
him to make such an answer. 13 An answer deny- 


99. Iowa.—City deposit Bank v. 
Green, 115 N.W. 893, 138 Iowa 
156. 

1. Fla.—Investment Co. v. True¬ 
man, 57 So. 663, 63 Fla, 184. 

1.5 N.J.—White Tower Management 
Corp. v. Erie Main Corp., 100 A.2d 
775, 28 N.J.Super. 425. 

Penalty for failure to correct, 
amend, or supplement incomplete an¬ 
swers to interrogatories is exclusion 
of such omitted data at trial. 

N.J.—D’Agostino v. Schaffer, 133 A. 

2d 45, 45 N.J.Super. 395. 

Prior rule 

Where defendant in consolidated 
death actions served interrogatories 
on plaintiffs pursuant to rule per¬ 
mitting inquiry as to identity and 
location of persons having knowledge 
of relevant facts, and interrogatories 
demanded that plaintiffs furnish 
names and addresses of witnesses to 
accident, and plaintiffs did not with¬ 
hold names of witnesses known at 
time answers were made or at time 
motion for more complete answer to 
one interrogatory was denied, and 
defendant did not serve additional 
interrogatories throughout year 
which elapsed before trial, witnesses 
to accident which were not named in 
answers could testify at trial, and 
plaintiffs were not required under 
rule to supplement answers to inter¬ 


rogatories when plaintiffs learned 
of such witnesses. 

N.J.—Capone v. Norton, 83 A.2d 710, 8 
N.J*. 54. 

2. Ala.—Ex parte Pollard, 171 So. 
628, 233 Ala. 335. 

18 C.J. p 1105 note 48. 

3. Ala.—Ex parte Pollard, supra. 

18 C.J. p 1105 note 49. 

4. Iowa.—Gollsbitsch v. Rainbow, 
51 N.W. 48, 84 Iowa 567. 

18 C.J. p 1105 noto 50. 

5. La.—Commercial Bank v. Guice, 
12 Rob. 181. 

6. Ala.—Ex parte Pollard, 171 So. 
628, 233 Ala. 335. 

Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

7- Ind.—Louisville, N. A. & C. R. 

Co. v. Henly, 88 Ind. 535. 

7.5 Mo.—State ex rel. Kansas City 
Public Service Co. v. Cowan, 203 S. 
W.2d 407, 356 Mo. 674. 

8. La.—Allain v. Truxillo, 14 La. 
297. 

9. La.—Ferguson v. Murphy, 10 La. 

Ann. 53. 

18 C.J. p 1106 note 55. 

9.50 Oral disclosure of witness’ 
name and address did not constitute 
compliance, nor did it dispense, with 

188 


requirement that such information, 
given in response to written inter¬ 
rogatories, be in writing and under 
onth. 

N.J.—Abhntemnrco v. Colton, 106 A 
2d 12. 31 N.J.Super. 181. 

10, Ala.—Sullivan Timber Co. v. 
Louisville & N. R. Co., 50 So. 941, 
163 Ala. 125. 

III.—See Maremont, Wolfson & Co¬ 
hen Co. v. Schwarzschild & Sulz¬ 
berger Co., 194 IlI.App. 619. 

18 C.J. p 1106 note 5G. 

Answer in equity giving discovery see 
supra §§ 12—14. 

Answer held sufficient 
Ala.—Kx parte City Sales Co., 88 So. 
2d 668, 264 Ala. 637—Ex parte 

Markle, 88 So.2<l 363, 264 Ala. 376 
—Ex parte Driver, GO So.2d 413, 
255 Ala. 118—Ex parte Bahokel, 21 
So.2d 610, 246 Ala. 527. 

I!- La.—Seal v. Erwin, 2 Mart. ( N. 
S„ 245. 

12. La.—Hoover v. Miller, 6 La. 
Ann. 204—(Jnharochti v, Hebert, 7 
Mart.,N.S„ G20. 

13. La,—Lewis v. Dceoux, 5 Mart, 
N.S., 649. 

Approximate date 

Where, in Insurance agency’s action 
against insured on promissory notes, 
agency propounded interrogatories re¬ 
questing dates on which insured gave 
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ing knowledge or information necessary to answer 
the question is sufficient, 13 * 5 but a party may not 
make such answer when the information is readily 
available to him. 13 * 10 

An answer should be as complete and compre¬ 
hensive as the question, 13 * 15 but it is immaterial 
what language is used in the answer. 14 Where an 
interrogatory is used to make more definite and 
certain an allegation of the pleading, the answer 
may be permitted some of the flexibility permitted 
in a pleading 14 * 5 

As a general rule, a party in answering interroga¬ 
tories under the statute may state facts pertinent 
to the issue and clearly connected with the facts 
sought to be established by his adversary although 
not responsive to the interrogatories, 15 and a party 
has the right to qualify the answer by stating facts 
which prevent the consequences of absolute and un¬ 
qualified answers, 16 but the explanation must be 
closely linked with the facts on which he has been 
interrogated. 17 An answer may deal in generalities 
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without on that account being subject to the ob¬ 
jection that it is not closely linked with the main 
fact to which the party was interrogated. 18 How¬ 
ever, a party interrogated as to a particular fact 
cannot annex to his answer letters to a third person 
and thus introduce statements not under oath to 
influence the jury on other points; 19 nor, in an¬ 
swering interrogatories on facts and articles, may 
he state his conclusions of law on the facts, 20 or 
include hearsay 21 or secondary evidence without a 
proper foundation, 22 for such answers must con¬ 
form to the rules of evidence. 23 

Where the interrogatory assumes a contested fact, 
the one answering is not prohibited from seeking to 
avoid the possibility that his answer may be taken 
as an admission of the contested fact. 23 * 5 Ordinar¬ 
ily, when interrogatories are propounded because 
the answers are such facts as are peculiarly within 
the knowledge of the party interrogated, untruth¬ 
ful or evasive answers not in good faith should not 
be accepted. 24 If substantially all the interrogato- 


notice to agency to cancel policies, 
answer stating that insured had given 
notice as to certain policies on or 
about March 28 or March 30, 1963 and 
that in August of same year insured 
had requested cancellation of other 
policy was sufficient. 

Ala.—Ex parte Markle, 88 So.2d 363, 
264 Ala. 376. 

13.5 Ala.—Ex parte City Sales Co., 
88 So.2d 668, 264 Ala. 637—Ex parte 
Markle, 88 So.2d 363, 264 Ala. 376. 

13.10 Knowledge of an attorney is 
imputed to his client so that, apart 
from privileged matters, interroga¬ 
tories must be answered where they 
are relevant, although the party liti¬ 
gant to whom they are directed has 
no personal knowledge or informa¬ 
tion, if his attorney has such knowl¬ 
edge or information, and this require¬ 
ment includes disclosure of identity 
and location of witnesses. 

Minn.—Lundin v. Stratmoen, 85 N. 

W.2d 828. 

Stock records 

In suit in detinue where plaintiff’s 
title was based on a note and mort¬ 
gage which defendant corporation 
alleged was without consideration, 
corporate president was required to 
answer more fully interrogatories to 
which he replied that the affiant did 
not have in his possession or under 
his control the stock records neces¬ 
sary for answer to the interrogatories 
propounded, where it did not appear 
that the affiant had made any attempt 
to obtain the necessary information. 
Ala.—Ex parte City Sales Co., 88 So. 
2d 668, 264 Ala. 637. 

13.15 Ala.—Ex parte Driver, CO So.2d 
413, 255 Ala. 118. I 


Answer held insufficient 

In suit in detinue, where instru¬ 
ment on which plaintiff based his ti¬ 
tle was a combination note and mort¬ 
gage and defendant averred that the 
alleged mortgage was without con¬ 
sideration and plaintiff inquired as to 
who were the original stockholders 
in the defendant corporation and how 
many shares of stock each one of 
them subscribed and paid for, an¬ 
swer merely stating what certificate 
of incorporation showed was not a 
full and complete answer to the in¬ 
terrogatories. 

Ala.—Ex parte City Sales Co., 88 So. 
2d 668, 264 Ala. 637. 

14. La.—Gabaroche v. Hebert, 7 
Mart.N.S., 526. 

14.15 Del.—Buchanan Service, Inc. v. 
Crew, 122 A.2d 914. 

Compared with interrogatory for as¬ 
certainment of fact 
Where last paragraph of answer to 
interrogatory was an extension of 
pleading, the whole answer was re¬ 
quired to be viewed in the light of 
the special usage to which it was put, 
and the answer could not be tested 
by the usual standards of certainty 
and definiteness that may be applica¬ 
ble when interrogatory is used for 
ascertainment of fact. 

Del.—Buchanan Service, Inc. v. 
Crew, supra. 

15. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

18 C.J. p 1106 note 57. 

Striking unresponsive answers see 
infra § 66. 


16. Ala.—Southern R. Co. v. Hayes, 
62 So. 874, 183 Ala. 465. 

18 C.J. p 1106 note 61. 

17. La.—Phelps v. Mulhaupt, 84 
So. 362, 146 La. 1078. 

18 C.J. p 1106 note 63. 

18. Tex.—Herbert v. Butterworth, 
23 Tex. 250. 

Answer held sufficient 
Mass.—Boyd v. Boston Elevated Ry. 
Co., 162 N.E. 735, 264 Mass. 364, 
followed in Parker v. Boston Ele¬ 
vated Ry. Co., 174 N.E. 927, 273 
Mass. 345. 

19. La.—Reynolds v. Rowley, 3 
Rob. 201, 38 Am.D. 233. 

20. La.—Owen v. Brown, 13 La. 
Ann. 201—Knox v. Thompson, 12 
La. Ann. 114. 

Saw conclusions disregarded 

Conclusions of law pleaded by 
plaintiffs in response to interroga¬ 
tories submitted by defendant, as to 
when plaintiffs became entitled to 
receive proceeds from sales of lands, 
would be disregarded by court in 
determining issue under will. 

Mo.—Zahn v. Martin's Estate, 295 S. 
W.2d 103. 

21. La.—Lafarge v. Ripley, 4 Mart., 
JST.S., 303. 

Henderson v. Guerin, 10 La.App. 
(Orleans) 243. 

22. La.—Lafarge v. Ripley, 4 Mart., 
N.S., 303. 

18 C.J. p 1106 note 68. 

23. La.—Henderson v. Guerin, 10 
La.App. (Orleans) 243. 

23.5 Ala.—Ex parte City Sales Co., 
88 So.2d 668, 264 Ala. 637. 

24. Ark.—Aycock v. Bottoms, 144 
S.W.2d 43, 201 Ark. 104. 
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ries are answered, it is not necessary that the an¬ 
swers should correspond numerically with the in¬ 
terrogatories, unless it is apparent that defend¬ 
ant’s rights were prejudiced thereby . 25 

An answer need not be based on personal knowl¬ 
edge, but may be based on information and be- 
lief . 25 - 6 If the interrogatories are not specifically 
directed to the information and belief as well as 
the knowledge of the party, it is sufficient if he 
answers from knowledge , 26 but he must distinguish 
elearly between what is stated on his personal 
knowledge and what from information or belief 
merely . 27 

A corporation cannot avoid answering an inter¬ 
rogatory by an allegation of ignorance if it can 
•obtain the information from sources under its con¬ 
trol, although it may qualify its answers to show 
their source in order to avoid an admission of some¬ 
thing that it does not admit . 27 - 5 If an officer of a 
corporation is examined, he may be required to make 
inquiries of other officers and servants of the cor¬ 
poration and give the information so received . 28 
If he desires to avail himself of the protection of 
not disclosing the names of witnesses or the nature 
■of his case, he must fully state in the answer that 
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the matters inquired of are within such protection. 29 

The whole answer must be taken together.30 One 
answering an interrogatory cannot be required to 
limit himself to the facts, details, and particulars 
on which he intends to rely, or to guaranty that 
he will rely on all of the facts within his knowl¬ 
edge. 30 - 5 

Where the answer given is insufficient, the court 
may direct a further answer,31 the matter resting 
in the discretion of the court. 32 

In the analogous statutory proceeding of requests 
for admissions of facts, the response must be made 
within the time required by statute or rule, 33 and 
must be signed and sworn to as required by the con¬ 
trolling statute or rule; 34 and a failure to respond 
has the effect of an admission of the truth of the 
matters set out in the requests. 35 

b. Verification 

Verification by oath or affidavit of the answers to in¬ 
terrogatories may be required. 

The answer should be verified by the oath 36 or 
affidavit 37 of the party, and not by his attorney38 0 r 
agent. 39 Although the answer is made by a corpora- 


25. Wash.—Pearce v. Greek Boys’ 
Min. Co., 92 P. 773, 48 Wash. 38. 

18 C.J. p 1107 note 73. 

25.5 Mass.—Falzone v. Burgoyne, 58 
N.E,2d 751, 317 Mass. 493. 

2& Ga.—Fry v. Shehee, 55 Ga. 208. 

27. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

27-5 U.S.—Hornung v. Eastern Auto¬ 
mobile Forwarding Co., D.C.Ohio., 
11 F.R.D. 300. 

Ohio.—Feinstein v. City of Cleveland, 
Com.Pl., 121 N.E.2d 112. 

28. Del.—Corpus Juris cited In Wise 
v. Western Union Telegraph Co., 
178 A. 640, 644, 6 W.W.Harr, 456. 

Mass.—Warren v. Decoste, 169 N.E. 

505, 269 Mass. 415. 

18 C.J. p 1107 note 76. 

Xack of personal knowledge 

Where written interrogatories, re¬ 
quiring disclosure of identity of 
agents, were directed to corporation, 
general manager should have an¬ 
swered for the corporation and could 
not claim lack of personal knowledge. 
Mo,—State ex rel. Uregas Service Co. 
v. Adams, 262 S.W.2d 9, 364 Mo. 
389. 

29. Mass.—Spinney v. Boston El. 
R. Co., 73 N.E. 1021, 188 Mass. 30. 

80. La.—Bradford v. Brown, 11 
Mart. 217. 

18 C.J. p 1107 note 78. 


I 30.5 N.J.—White Tower Management 
I Corp. v. Erie Main Corp., 100 A.2d 

775, 28 N.J.Super. 425. 

31. U.S.—Mangenelli v. Lahage, D. 

C.Mass., 27 F.Supp. 7. 

Ala.—Ex parte Johnston, 64 So.2d G7, 

258 Ala. 545. 

Answers held insufficient 

(1) Where defendant's interroga¬ 
tory asked plaintiff, if he had had 
any physical injuries within three 
years prior or subsequent to accident 
referred to in his declaration, to de¬ 
scribe fully tholr nature giving 
place and date, plaintiff’s answer, 
"Injured while at work. Injuries 
non-contributory to present claims,” 
was insufficient and plaintiff! was di¬ 
rected to answer further. 

U.S.—Mangenelli v. Lahage, D.C. 

Mass., 27 F.Supp. 7. 

(2) Where defendant's interroga¬ 
tory asked plaintiff, if employed at 
time of alleged accident, to describe 
his occupation, to state by whom he 
was employed and in what capacity, 
plaintiffs answer, “Contractor. The 
contractor’s name I do not recall," 
was insufficient and plaintiff: was 
directed to answer further. 

U.S.—Mangenelli v. Lahage, supra. 

(3) Where defendant averred that 
plaintiff had last clear chanco to 
avoid automobile collision, defendant 1 
would be required to specify, in re¬ 
sponse to plaintiffs interrogatory, 
facts denoting some negligence of| 
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which defendant may have been 
guilty and facts which were basis for 
contention that such negligence was 
antecedent and not concurrent with 
plaintiffs negligence and was not 
a proximate cause of accident. 

Del.—Buchanan Service v. Crew, 104 
A.2d 797, 9 Terry 392. 

32. Ala.—Sovereign Camp, W. O. 
W., v. Ward, 78 So. 824, 201 Ala. 
446. 

Whether answers are sufficiently 
full is a matter of discretion with 
trial court. 

Ala.—Colquctt v. Williams, 86 So.2d 
381, 264 Ala. 214. 

33. See infra § 101. 

34. Sec infra § 101. 

35. See infra § 101. 

36. Del.—Lowe v. Hulligor, 83 A.2d 
698, 7 Terry 331. 

Ohio.—Wentzcl v. Zinn, 10 Ohio S. 

&C.P. 97, 7 Ohio N.P. 512. 

Pa.—Trader Horn Coal Co. v. F. D. 
Kessler, Inc., Com.Pl., 29 Nortliumb. 
Lcg.J. 117. 

18 C.J. p 1107 note 80. 

37. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

38. Ohio.—Wentzel v. Zinn, 10 Ohio 
S. & C.P. 97, 7 Ohio N.P. 512. 

39. La.—-Henderson v. Bowles, 3 
Mart., N.S., 152. 
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tion, it must nevertheless be verified 40 by the officer 
or agent of such corporation having knowledge 
thereof. 41 

The verification may be on a separate paper. 42 
The affidavit should contain allegations to the ef¬ 
fect that the statements therein made are of the 
affiant's own personal knowledge, and that they are 
true, or that they are made from information of 
others, and that the party believes the same to be 
true. 43 

Although a court rule requiring that the witness 
subscribe to a deposition has been held to be merely 
directory, 43 - 5 the court may grant appropriate re¬ 
lief where a witness willfully refuses to comply with 
the rule. 43 - 10 

§ 66- -Exceptions to Answer 

Improper or defective answers to interrogatories are 
subject to exception, motion to strike, and motion to 
suppress. 

Answers to interrogatories which set up inde¬ 
pendent facts not responsive to the interrogatories 
for the purpose of making evidence for the party 
answering may be stricken, 44 as may evasive an¬ 
swers. 45 Likewise, where the facts stated in the 
answer are not closely connected with those of the 
question, the irrelevant matter may be stricken. 46 
Failure to comply with the procedure for answers in 
open court also justifies striking the answers, 47 
and an answer by a party’s attorney should be 
stricken, even though adopted by the party where 
the party does not state that he believes such an¬ 
swer to be true. 48 

Answers not made by the party are nullities and 
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need not be excepted to. 49 Answers are not sub¬ 
ject to exception merely because they set forth im¬ 
material matters. 50 

Where a portion of the answer is argumentative, 
such portion is subject to a motion to suppress, 51 
as is an answer which consists of a mere conclu¬ 
sion by the witness. 51 - 5 

Exceptions to the answer must be in writing, 52 
and must be made before trial, 53 and not after the 
trial. 54 After going to trial defendant may not 
ask that the suit be dismissed, because there is no 
legal evidence that plaintiffs answers are sworn 
to; 55 but objections to portions of the answer on the 
ground that they are irrelevant may be made on 
the trial in the same manner as an objection would 
be made on the examination of a witness, 56 and so- 
may the objection that the officer before whom the 
answers were sworn to was not authorized to re¬ 
ceive an oath. 57 Indeed, it has been held that a 
motion to strike an answer on the ground that it 
is not admissible in evidence should be denied and 
the matter left to the trial. 57 - 5 

In ruling on objections to an answer, the applica¬ 
ble allegations of the complaint are to be taken 
as true. 57 - 10 

§ 67. - Answer as Evidence 

a. In general 

b. Conclusiveness of answer 

a. In General 

Answers to interrogatories are admissible in evidence- 
when ail or a part thereof is introduced by the interro¬ 
gating party; but there is conflict as to whether the 
answering party may introduce them. 


40. Iowa.—Blair v. Sioux City & 
P. R. Co., 73 N.W. 1053. 

41- Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

42. Da.—Roy v. Wiley, 2 La. 315. 

43. Iowa.—Winneshiek County State 
Bank v. District Court of Alla¬ 
makee County, 212 N.W. 391, 203 
Iowa 1277. 

43.5 N.Y.—Chase Watch Corporation 
v. Heins, 29 N.E.2d 646, 284 N.Y. 
129. 

Ricker v. Daniels, 33 N.Y.S.2d 939, 
263 App.Div. 584. 

43.10 N.Y.—Magnus v. Magnus, 54 
N.Y.S.2d 271. 

44. Ala.—Death v. Smith, 200 So. 
623, 240 Ala. 639—Southern R. Co. 
v. Hayes, 62 So. 874, 183 Ala. 465. 

N.J.—Bernstein v. Karr, 34 A.2d 651, 
22 N.J.Misc. 1. 

18 C.J. p 1106 note 58. 


Answer held responsive and im¬ 
properly stricken. 

Ala.—Acme Lumber Co. v. Shaw, 10 
So.2d 285, 243 Ala. 421. 

45. Iowa.—Blair v. Sioux City & 
P. R. Co., 80 N.W. 673, 109 Iowa 
369. 

18 C.J. p 1106 note 71. 

46. La.—Smith v. Richardson, 11 
Rob. 516—Wells v. 'Hickman, 6 
Rob. 1. 

47. La.—Nicholson v. Sherard, 10 
La.Ann. 533. 

18 C.J. p 1105 note 50 [a]. 

48. Iowa.—Gollobitsch v. Rainbow, 
51 N.W. 48, 84 Iowa 567. 

49. La.—Henderson v. Bowles, 3 
Mdrt.,N.S., 152—Buford v. Valen¬ 
tine, 3 Mart.,N.S., 57. 

50. Ark.—Conway v. Turner, 8 
Ark. 356. 


51. Ala.—Brotherhood of Painters, 
Decorators and Paperhangers of 
America v. Trimm, 97 So. 770, 19* 
Ala.App. 429. 

51.5 Ala.—Louisville & N. R. Co. v. 
Sunday, 28 So.2d 796, 248 Ala. 597. 

52. Tex.—Allen v. Atchison, 26 Tex. 
616. 

53. Tex.—Allen v. Atchison, supra. 

18 C.J. p 1107 note 86. 

54. Ala.—Scott v. Parker, 113 So. 
495, 216 Ala. 321. 

55. La.—Dean v. Smith, 12 Mart. 
316. 

56. Ala.—Pritchett v. Munroe, 22- 
Ala. 501. 

57. La.—Center v. Stockton, 5 
Mart. 208. 

57.5 Del.—Levitt v. Simco Sale® 
Service of Pa., Inc., 135 A.2d 910. 

57.10 N.J.—Bernstein v. Karr, 34 A. 
2d 651, 22 N.J.Misc. 1. 
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Answers to interrogatories are not considered 
oral evidence, 68 but take the place of written evi¬ 
dence, where such evidence is required. 59 The an¬ 
swers may be read in evidence 59,5 with the same 


effect as answers to bills of discovery, 60 and, under 
some statutes, the use of answers to interrogatories 
as evidence at the trial is expressly authorized. 6 * 
Both the interrogatories and answers may be read. fi 2 


58. La.—Semere v. Semere, 10 La. 
Ann. 704. 

Petit v. Huber, 7 La.App. (Or¬ 
leans) 442. 

69. La.—Sherman v. Nehlig, 97 So. 
270, 154 La. 25. 

59.5 U.S.—Ware v. Garvey, D.C. 

Mass., 139 F.Supp. 1. 

Del.—Lee Tire & Rubber Co. of State 
of N. T. v. Dormer, 108 A.2d 168, 9 
Terry 578. 

Mo.—State ex rel. Williams v. Buzard, 
190 S.W.2d 907, 354 Mo. 719. 

N.Y.—Plohn v. Plohn, 129 N.Y.S,2d 
58, 283 App.Div. 842. 

Schimmel v. Spigal, 157 N.Y.S. 2d 
404, 4 Misc.2d 406—Nordic Trading: 
Co. v. Imperial Forwarding: Co., 96 
N.Y.S.2d 745, 197 Misc. 27, affirmed 
98 N.Y.S.2d 412, 197 Misc. 1042— 
Masciarelli v. Delaware & Hudson 
R. Co., 34 N.Y.S.2d 550, 178 Misc. 
458. 

Ohio.—Eisaman v. Weimer, Com.Pl., 
126 N.E.2d 92. 

Tex.—Thompson v. Keene, Civ.App., 
281 S.W.2d 167, refused no revers¬ 
ible error. 

Deposition of former officer 
Where action was brought in New 
York by president of Czechoslovak 
Red Cross, and defendants sought to 
take deposition of president before 
trial, but president resisted taking 
of deposition, and thereafter a new 
president was elected, deposition of 
old president, if once properly taken, 
could be read, even though new 
president was substituted as plaintiff. 
N.Y.—Vicherek v. Fapanek, 120 N.Y.S. 
2d 197, 281 App.Div. 498, appeal 
denied 121 N.Y.S.2d 271, 281 App. 
Div. 1020, motion denied 114 N.E.2d 
478, 305 N.Y. 927. 

Delay In offer as evidence 

Where depositions of defendants 
in action were not offered in evidence 
by plaintiff until closing argument 
on his behalf, although they were 
filed earlier and portions thereof were 
used for impeachment purposes, trial 
court did not abuse its discretion in 
refusing to admit depositions in evi¬ 
dence. 

Cal.—Stafford-Lewis v. Wain, 276 P. 
2d 157, 128 C.A.2d 614. 

An unsigned deposition may be au¬ 
thenticated by testimony of stenog¬ 
rapher reading from his notes and 
testimony of person who administered 
the oath and read in evidence at trial, 
although unsigned. 

N.Y.—Magnus v. Magnus, 54 N.Y.S.2d 
271. 

trmiled deposition 
Discovery deposition taken of a 


defendant a year before trial, and not 
returned to, or filed with, clerk of 
court as required of depositions taken 
under evidence act was not admissible 
as evidence, but could be used only 
for impeachment or showing admis¬ 
sions of the witness when proved as 
other statements of a witness out of 
court are proved. 

Ill.—'Corcoran v. Morrison Hotel 
Corp., 89 N.E.2d 431, 339 Ill.App. 
203. 

Jurisdiction of seizure proceedings 

Where, in minority stockholders' 
derivative action on behalf of cor¬ 
poration against five directors for 
wrongs allegedly committed by di¬ 
rectors on corporation, information 
was elicited from answers to inter¬ 
rogatories propounded solely for pur¬ 
pose of determining whether jurisdic¬ 
tion had been established under stat¬ 
ute providing for seizure of property 
of nonresidents to compel appearance, 
information so obtained could be used 
to create jurisdiction. 

Del.—Greene v. Johnston, 99 A.2d 
627, 42 A.L.R. 906. 

Introduction as basis for comment 
on failure to call witnesses 
In motorist’s action against rail¬ 
road for personal injuries sustained in 
collision between automobile and 
railroad train at crossing, refusal of 
court to allow railroad to read into 
record answer of motorist to inter¬ 
rogatory giving names and addresses 
of all witnesses to accident in his 
possession or under his control and 
thereby enable railroad to comment 
on fact that only three of the four 
witnesses had been called by motorist 
was not erroneous, where it appeared 
that witness was as available to de¬ 
fendant as to plaintiff. 

Ill.—Bunton v. Illinois Cent. R. Co., 
146 N.E.2d 205, 15 Ill.App. 311. 

Bight of cross-examination 

Generally, when a party is denied 
the right to cross-examine witness, 
such other testimony as has been 
given by the witness is inadmissible 
on the trial; but where deceased tes¬ 
tified in his pre-trial examination 
taken at instance of defendant that 
he gave seven thousand dollars to de¬ 
fendant and question as to soutcq of 
seven thousand dollars was objected 
to and defendant did not press for 
answer, did not go before the court 
for ruling and direction and did not 
move for suppression of examination, 
and witness died and executrix of his 
estate was substituted as plaintiff, 
defendant was estopped to assert that 
statement was inadmissible in that 
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defendant was deprived of fundamen¬ 
tal right to cross-examine witness. 
N.Y.—Chovit v. Kulik, 171 N.Y.S 2d 
301. 

60. N.J.—Spalt v. Eaton, 192 A. 
576, 118 N.J.Law 327, affirmed 196 
A. 736, 119 N.J.Law 343. 

Term.—Home Indemnity Co. of New 
York v. Rogue, 79 S.W. 2 d 580, 168 
Tenn. 493. 

Va.—United Const. Workers v. La¬ 
burnum Const. Corp., 75 S.E.2d 694, 
194 Va. 872, affirmed 74 S.Ct, 833 ’ 
347 U.S. 656, 98 L.Ed. 1025. 

18 C.J. p 1107 note 92. 

61. Ind.—Baltimore & O. S. W. R. 
Co. v. Berdon, 145 N.E. 2 , 195 
Ind. 265, rehearing denied Balti¬ 
more & O. S. R. Co. v. Berdon, 150 
N.E. 407, 195 Ind. 265, certiorari 
denied Baltimore <& O. S. W. R. 
Co. v. Berdon, 45 S.Ct. 225, 266 
U.S. C33, 69 L.Ed. 479. 

Locomotive Engineers' Mut. Life 
& Accident Ins, Ass’n v. Nutting, 
171 N.E. 878, 91 Ind.App. 546. 

N.C.—Swainey v. Great Atlantic & 
Pacific Tea Co., 169 S.E. 618, 204 
N.C. 713. 

Wash,—Young v. Liddington, 309 P.2d 
761, 50 Wash.2d 78. 

Exclusion erroneous 
Where by statute the answers are 
admissible in evidence, a ruling that 
plaintiff could not read to Jury por¬ 
tions of defendant’s adverse exam¬ 
ination, except to cross-examine de¬ 
fendant, constitutes error. 

Wis.—Leslie v. Knutlson, 238 N.W. 
397, 205 Wis. 517. 

Examination for purpose of pleading 
Examination obtained for purpose 
of enabling plaintiff to file his com¬ 
plaint was inadmissible as evidence 
at trial of action; examination re¬ 
ferred to in provisions of statutes 
that evidence taken in examination 
of party could bo read by either party 
on trial was examination to procure 
evidence for use at trial, and was not 
examination to procure information 
to enable plaintiff to file complaint 
or defendant to file answer, which 
latter examination could not be ob¬ 
tained at option of party claiming 
it. 

N.C.—Culbertson v. Rogers, 89 S,E.2d 
299, 242 N.C. 622, overruling Mc- 
Graw v. Southern Ry. Co., 184 S.E. 
31, 209 N.C. 432, certiorari denied 
Southern Ry. Co. v. McGraw, 67 
S.Ct. 117, 299 U.S* 691, 81 L.Ed. 
435. 

€ 2 . Iowa.—Clinton Nat Bank y. 
Torry, 30 Iowa 85. 
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DISCOVERY § 67 

Interrogatories and the answers thereto are not interrogatories , 68 which includes not only the an- 
evidence unless introduced as such . 62 * 5 The party swer directly given hut also all matters in explana- 
filing the interrogatories is not bound to read the tion thereof , 69 and as far as they are not improper 
answers , 63 and may prove his demand by any other on objection . 70 Improper matter in the answers 
testimony . 64 If he wishes to avail himself of the may be stricken and the balance read in evidence . 70 - 5 
ans w ers as ^evidence, he must formally offer them If the answer is to a matter entirely distinct from 

at t e tria. that inquired of, it is not evidence for the party 

Unless the parties otherwise agree , 66 if the in- making it ; 71 and, if the answer is irrelevant or 
terrogating party offers a portion of the answers in otherwise improper, objection on such ground may 
evidence, he makes all of them available as evi- be made when offered in evidence , 72 although, if 
dence , 67 at least as far as they are pertinent to the irrelevant interrogatories are answered, the ad- 


62.5 U.S.—Bowles v. Safeway Stores, 
D.C.Mo., 4 F.R.D. 469, 471. 

Colo.—Ridley v. Young, 253 P.2d 433, 
127 Colo. 46. 

La.—Chouest v. Remont, App., 81 So. 
2d 568, followed in Indemnity Ins. 
Co. of North America v. Houston 
Fire & Cas. Co., 81 So.2d 572. 

Use of deposition in examination of 
•witness is not introduction of deposi¬ 
tion into evidence. 

Cal.—Stafford-Lewis v. Wain, 276 P. 
2d 157, 128 C.A.2d 614. 

63. Ala.—Ex parte Darring, 7 So.2d 
564, 242 Ala. 621—Pope v. Ryals, 
167 So. 721, 232 Ala. 260. 

N.Y,—Baker v. Green Bus Lines, 35 
N.Y.S.2d 328. 

18 C.J. p 1107 note 94. 

64. Ark.—Conway V. Turner, 8 
Ark. 356. 

65. La.—Harrelson v. New Orleans- 
Roosevelt Corporation, 166 So. 671, 
*184 La. 551. 

Refusal of instruction proper 

The refusal to charge that plain¬ 
tiff’s answers to interrogatories at¬ 
tached to defendant’s answer 
should be treated as evidence was 
not error. 

Ohio.—Driver v. F. W. Woolworth 
Co., 16 N.E.2d 548, 58 Ohio App. 299. 

66. N.J.—Healy v. Sayre, 174 A. 
534, 113 N.J.Law 308—Seinner v. 
Public Service Co-ordinated Trans¬ 
port, 151 A. 624, 107 N.J.Law 159. 

67. Ala.—Pope v. Ryals, 167 So. 
721, 232 Ala. 260—Henry v. White, 
140 So. 391, 224 Ala. 427—Ala¬ 
bama Power Co. v. Bodine, 105 
So. 869, 213 Ala. 627. 

Ky.—Armstrong v. McGuire, 283 S. 
W.2d 366. 

Mass.—Bradley Lumber & Mfg. Co. 
v. Cutler, 148 N.E. 101, 253 Mass. 
37. 

N.J.—Healy v. Sayre, 174 A. 534, 
113 N.J.Law 308—Seinner v. Pub¬ 
lic Service Co-ordinated Trans¬ 
port, 151 A. 624, 107 N.J.Law 159. 

18 C.J. p 1107 note 96. 

Answers to additional and supple¬ 
mental Interrogatories 
The entire examination should be 
regarded as a unit, and, if answers , 
to original interrogatories are re-1 
27 C.J.S.—13 


sponsive, pertinent to the issues, in 
proper form, and not stricken, an¬ 
swers to additional and supplemen¬ 
tal interrogatories should not be 
admitted alone, but answers to both 
original and supplemental interroga¬ 
tories should be offered. 

Ala.—Alabama Power Co. v. Bodine, 
105 So. 869, 213 Ala. 627. 

Exclusion of part error 

Introduction of part of examina¬ 
tion taken pursuant to statutes pro¬ 
viding for examination of adverse 
parties without requiring the whole 
of such examination to be read con¬ 
stitutes error. 

N.C.—Enloe v. Charlotte Coca-Cola 
Bottling Co., 186 S.E. 242, 210 N. 
C. 262. 

Judicial admission in pleading 

(1) Since answers to statutory 
interrogatories on facts and articles 
form a part of the pleadings, as 
stated in supra § 62, the rule that ju¬ 
dicial admissions made in pleadings 
must not be divided against litigant 
but must be taken in connection 
with other declarations in pleadings, 
stated in the C.J.S. title Pleading § 
61, is applicable to answers to inter¬ 
rogatories on facts and articles. 

La.—Fontenot v. Ludeau, 186 So. 21, 

191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 186 So. 26, 191 
La. 555, McDaniel v. Ludeau, 186 
So. 26, 191 La. 556, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557 and 
Tate v. Ludeau, 186 So. 27, 191 La 
558—Scurto v. Le Blanc, 184 So. 
567, 191 La. 136. 

(2) So such answers of plaintiff 
are to be considered in relation to 
other allegations of plaintiff in plead¬ 
ing. 

La.—Fontenot v. Ludeau, 186 So. 21, 
191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 186 So. 26, 191 
La. 555, McDaniel v. Ludeau, 186 
So. 26, 191 La. 556, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557 and 
Tate v. Ludeau, 186 So. 27, 191 La. 
558. 

68. Ala.—Ex parte Darring, 7 So.2d 
564, 242 Ala. 621—Pope v. Ryals, 
167 So. 721, 232 Ala. 260. 
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Wash.—Allend v. Spokane Falls & 
N. R. Co., 58 P. 244, 21 Wash. 324. 
Residue after striking or suppress¬ 
ing portion 

(1) Where answers to some of the 
interrogatories were stricken, be¬ 
cause not responsive, it was proper 
to allow remainder of answers to 
be read in evidence. 

Ala.—Illinois Cent. R. Co. v. Nance, 
80 So. 143, 16 Ala.App. 569. 

(2) So, where a portion of de¬ 
fendant’s answer to interrogatories 
propounded by plaintiff was illegal 
and not responsive, it was not er¬ 
ror to allow the remainder to be 
read. 

Ala.—Brotherhood of Painters, Dec¬ 
orators and Paperhangers of Amer¬ 
ica v. Trimm, 97 So. 770, 19 Ala. 
App. 429. 

69. Wash.—Allend v. Spokane Falls 
& N. R. Co., 58 P. 244, 21 Wash. 
324. 

70. Ala.—Pope v. Ryals, 167 So. 
721, 232 Ala. 260. 

Ohio.—Schuldt v. Associates Inv. 
Co., 22 N.E.2d 572, 61 Ohio App. 
213. 

Answers on information 

Answers to statutory interrogato¬ 
ries, being introduced, are proper 
for consideration of jury, although 
made on information. 

Ala.—J. J. Newberry Co. v. Smith, 149 
So. 669, 227 Ala. 234. 

Grounds of Impropriety 
Where statements contained in 
answers to interrogatories were ei¬ 
ther conclusions of the interrogated 
party or self-serving declarations, 
or both, the admission of those 
statements, when offered by the in¬ 
terrogated party as evidence, con¬ 
stituted error. 

Ohio.—Schuldt v. Associates Inv. Co., 
22 N.E.2d 572, 61 Ohio App. 213. 

70.5 Ala—Leath v. Smith, 200 So. 
623, 240 Ala 639. 

71. Ala—Lake v. Gilchrist, 7 Ala 
955. 

Tex.—Burleson v. Morse, Civ.App., 
172 S.W.2d 361, error refused. 

72. Cal.—Martyn v. Leslie, 290 F.2d 
58, 137 CA.2d 41. 



§ 67 DISCOVERY 

mission of the answer in evidence cannot be ob¬ 
jected to on the ground of irrelevancy when no 
motion to reject the interrogatory has been made. 73 
If the answers are not responsive, objection on such 
ground may be made by motion to exclude the un¬ 
responsive portion from the evidence. 74 

Under the practice in some jurisdictions, the‘party 
asking the interrogatories may put in evidence such 
portion thereof as he wishes, and the other party 
may then put in evidence such of the other answers 
as deal with the same subject as the portion of the 
interrogatories introduced. 74 * 5 Under another view, 
either party may read such portions of an examina- 
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tion before trial as he pleases. 74 * 10 Under the rules 
of some courts, a party introducing part of a depo¬ 
sition may be required to put in evidence all the 
other parts of the deposition which are relevant to 
the part introduced. 74 - 15 

As discussed in Evidence § 309, the answer is ad¬ 
missible as an admission. So the answers of a 
party may be evidence against him in the same suit 
in support of amended pleadings. 75 

In some jurisdictions the party answering is en¬ 
titled to the benefit of his answer as evidence wheth¬ 
er or not introduced by his adversary. 76 In other 


La.—Harrelson v. New Orleans- 
Roosevelt Corporation, 166 So. 671, 
184 La. 551. 

Mass.—Palzone v. Burgoyne, 58 N.E. 

2d 751, 317 Mass. 493. 

Ohio.—Leeper v. Nimer, Com.Pl., 94 
N.E.2d 286. 

Tex.—Burleson v. Morse, Civ.App., 
172 S.W.2d 361, error refused. 
Photograph 

On examination before trial, one 
defendant would be required to indi¬ 
cate by marks on photographs, which 
had been marked for identification, 
location of ladders which had been 
used by plaintiff’s intestate, but 
right to object on trial to reception 
in evidence of any photograph so 
identified and marked would be pre¬ 
served to defendant. 

N.Y.—Wilson v. Kenyon, 120 N.Y.S.2d 
638. 

Objection to own questions 

(1) A party by reading any portion 
of the deposition of an adverse party 
taken before trial makes it a part of 
his own direct evidence, but he is not 
estopped to object on the trial to his 
own questions so put to the witness 
as irrelevant or incompetent. 

N.Y.—Baker v. Green Bus Lines, 35 
N.Y.S.2d 328. 

(2) When deposition of defendant 
taken on examination before trial was 
read into evidence by defendant at 
trial, plaintiffs were entitled to object 
to questions asked by their own 
counsel at such examination and to 
answers thereby elicited, particularly 
to irrelevant and prejudicially self- 
serving answers volunteered by de¬ 
fendant. 

N.Y.—Katona v. Jennings, 157 N.Y.S. 
2d 773. 

Answers not responsive to ques¬ 
tions may be objected to and will be 
excluded without regard to which 
party offers them in evidence. 

Cal.—Martyn v. Leslie, 290 P.2d 58, 
137 C.A.2d 41. 

Hearsay contained in answers may 
be properly excluded, even though no 
motion to strike it was made before 
trial or before any answers to inter¬ 
rogatories were read in evidence. 


Mass.—Falzone v. Burgoyne, 58 N.E. 

2d 751, 317 Mass. 493. 

Privileged communication 

Where by virtue of a court order 
evidence relating to the case record 
of a person confined in an institution 
for the mentally ill was fully dis¬ 
closed to claimant’s attorneys and all 
other persons present at the examina¬ 
tion before trial and the discovery 
and inspection which was subsequent¬ 
ly conducted, the evidence thus dis¬ 
closed was open to the consideration 
of the entire public and no violation 
of the statute forbidding a physician 
from disclosing any Information ac¬ 
quired from a patient in a profession¬ 
al capacity was shown. 

N.Y.—Scolavino v. State, 62 N.Y.S.2d 
17, 187 Misc. 253. modified on other 
grounds 67 N.Y.S.2d 202, 271 App. 
Div. 618, affirmed 74 N.K.2d 174, 
297 N.Y. 460. 

73. Ind.—Cincinnati, etc., It. Co. v. 
Howard, 24 N.E. 892, 124 Ind. 2S0, 
19 Am.S.R. 96, 8 L.R.A. 593. 

74. Ala.—Illinois Cent. It. Co. v. 
Nance, 80 So. 143, 16 AJa.App. 569. 

74.5 Mass.—Diangelo v. United Mar¬ 
kets, 64 N.E.2d 619, 31!) Mass. 143- 
Pal zone v. Burgoyne, 58 N.I0.2d 751, 
317 Mass. 493—Reid v. Bacas, 67 N. 
E.2d 632, 317 Mass. 240. 

74.10 N.Y,—Schimmel v. Spigal, 157 
N.Y.S.2d 404, 4 Misc.2d 4CMJ—Gott¬ 
fried v. Gottfried, 95 N.Y.K.2d 561, 
197 Misc. 562—Reliable Textile Co. 
v. Elk Dye Works, 32 N.Y.S.2d 438, 
177 Misc. 926. 

Va.—United Const, Workers v. La¬ 
burnum Corporation, 75 S,E.2d 094, 
194 Ya. 872, affirmed 74 S.Ct. 833, 
347 U.S. 656, 98 L.Ed. 1025. 

74.15 Wash.—Young v. LiddJngton, 
309 P.2d 761, 60 Wash.2d 78. 

75. Mass.—Weatherby v. Brown, 106 
Mass. 338. 

76. Ga.—Morgan v. Mertins, 33 S.E. 
2d 156, 198 Ga, 800. 

N.C.—Enloe v. Charlotte Coca-Cola 
Bottling Co., 186 S.E. 242, 210 N.C. 
262—Beck v. Wilkins-Ricks Co., 119 
S.E. 235, 186 N.C. 210. 

Ohio.—Driver v. P. W. Woolworth 
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Co., 16 N.E.2d 548, 58 Ohio App. 
299—American Gypsum Co. v. 
Lake Shore & M. S. Ry. Co., 7 
Ohio App. 145. 

18 C.J. p 1108 note 6. 

Party unable to attend trial 

Where defendant's physician testi¬ 
fied in open court that defendant was 
seventy two years old, that he had 
suffered stroke, and that his appear¬ 
ance in court might have fatal con¬ 
sequences for him, trial court was 
justified in permitting his deposition 
to he read at trial. 

D.C.—Bowles v. Marsh, Mun.App., 82 
A.2d 135. 

In New York 

(1) It was stated in an early deci¬ 
sion by the court of appeals that a 
party whose deposition has been taken 
before trial at the instance of the 
adverse party has the right to read 
such deposition in evidence on the 
trial in lus own behalf. 

N.Y.—Herd ell v. Horde!!, 86 N.Y. 519. 

(2) In accordance with that view, 
it has been held that a party exam¬ 
ined before trial may put the exam¬ 
ination in evidence even though his 
adversary does not use it. 

N.Y.—Gottfried v. Got I fried, 95 N.Y.S. 
2d 561, 197 Misc. 562. 

(3) This rule has been applied in 
a ease where the party examined died 
before the trial. 

N.Y.—Wank v. Herman, 3 56 N.Y.S.2d 
161, 2 App.Div.2d 867. 

(4) This rule has also been applied 
Where a watchman employed by de¬ 
fendant railroad corporation was ex¬ 
amined before trial as part of the 
examination of the railroad, so that 
the railroad was permitted to place 
such examination In evidence al¬ 
though it was not used by plaintiff 
and there was no showing that the 
watchman was unavailable to testify. 
N.Y.—Maseiarelll v. Delaware & Hud¬ 
son R. Co., 34 N.Y.a.2d 550, 178 
Misc. 458. 

(5) On the other hand, there Is au¬ 
thority that if the party who took 
the examination does not put any 
part of it in evidence, the party ex- 
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jurisdictions the party answering interrogatories is 
not entitled to the benefit of the answers as evi¬ 
dence unless they are offered in evidence by his ad¬ 
versary, 77 although in the absence of an objection by 
the proposing party such answers may be excluded 
only on grounds demanded by public policy. 78 Tes¬ 
timony of a party’s employee taken before trial is 
inadmissible in favor of such party where there is 
no showing that such employee could not be pres¬ 
ent to testify. 79 

According to some authorities the answer to inter¬ 
rogatories by a party is evidence as against the par¬ 
ties to the suit other than the party answering, 80 
although according to other authorities it can be 
used only against the party answering, 81 especially 
where his interest is distinct from that of the other 
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parties. 82 

If a party introduces the answer, he admits that 
respondent is worthy of credit in so far that he 
cannot impeach him. 83 The answers may be put 
in evidence regardless of whether or not the party 
is present at the trial 84 and prepared to testify, 85 
or even where he does testify, 85 * 5 in which event he 
may explain his answer. 86 Hence, where the inter¬ 
rogated party is a witness and is asked about his 
answers by the interrogating party’s counsel, his 
own counsel is entitled to question as to such an¬ 
swers on redirect examination. 87 The nonavail¬ 
ability of the witness need not be established where 
the examination before trial of a party, as distin¬ 
guished from that of a witness, is sought to be in¬ 
troduced in evidence. 87 - 5 


amined may not introduce it in evi¬ 
dence. 

N.Y.—Schimmel v. Spiral, 157 N.Y.S. 
2d 404, 4 Misc.2d 406. 

Baker v. Green Bus Lines, 35 N. 
Y.S.2d 328. 

(6) In any event, if the party who 
conducted the examination puts any 
part of it in evidence, the party ex¬ 
amined may put the balance or any 
part of the examination in evidence. 
N.Y.—Schimmel v. Spigal, supra. 
Baker v. Green Bus Lines, supra 

77. Ala.—Alabama Power Co. v. 
Bodine, 105 So. 869, 213 Ala. 627- 
Southern R. Co. v. Hubbard, 22 
So. 541, 116 Ala. 387. 

Coca-Cola Bottling Co. v. Barks¬ 
dale, 88 So. 36, 17 Ala.App. 606. 

N.J.—Seinner v. Public Service Co¬ 
ordinated Transport, 151 A. 624, 
107 N.J.Law 159—Grannan v. Pox, 
126 A. 398, 100 N.J.Law 288. 

Wis.—Held v. Draeger, 49 N.W.2d 
750, 260 Wis. 70—In re Shinoe’s Es¬ 
tate, 250 N.W. 505, 212 Wis. 481— 
Lange v. Heckel, 175 N.W. 788, 171 
Wis. 59. 

18 C.J. p 1108 note 5. 

Maxim as basis of rule 

Under a statute providing for the 
admissibility of answers to inter¬ 
rogatories when offered by the par¬ 
ty interrogating, in view of the 
maxim, Inclusio unius, exclusio al- 
terius, the party answering cannot 
have the benefit of the answers in 
evidence. 

Wis.—In re Shinoe’s Estate, 250 N.W. 
505, 212 Wis. 481. 

Unresponsive answers introduced 
in evidence by the adverse party 
are evidence in the case. 

Ala.—Sovereign Camp, W. O. W., v. 
Craft, 94 So. 831, 208 Ala. 467. 

Effect of cross-examination as to 
part 

Trial judge erred in excluding 
from evidence plaintiff’s entire dep¬ 
osition, taken on adverse examina¬ 


tion before trial, at close of de¬ 
fendant's case after cross-examina¬ 
tion of plaintiff on parts thereof. 

Wis.—Demochitz v. Wells, 253 N.W. 
790, 214 Wis. 599. 

78. N.J.—Grannan v. Fox, 126 A. 
398, 100 N.J.Law 288. 

79. Wis.—Thomas v. Lockwood Oil 
Co., 182 N.W. 841, 174 Wis. 486. 

80. Tex.—McGown v. Randolph, 26 
Tex. 492. 

18 C.J. p 1108 note 7. 

Admission in favor of codefendant 
Where testimony of defendant, who 
was not served with summons and did 
not appear, was essential to code¬ 
fendant’s case, reading of defaulting 
defendant's deposition was authoriz¬ 
ed. 

D.C.—Bowles v. Marsh, Mun.App., 82 
A. 2d 135. 

Participation in examination 

(1) Where two defendants in per¬ 
sonal injury suit were both served 
with notice of plaintiff’s application 
for leave to examine defendants and 
both appeared in person and by coun¬ 
sel and participated in examination 
of one of them, his deposition was ad¬ 
missible in evidence against other 
defendant, subject to such defendant’s 
right to except to competency, rele¬ 
vancy, or materiality of deponent’s 
testimony. 

N.C.—Aldridge v. Hasty, 82 S.E.2d 
331, 240 N.C. 353. 

(2) Where in pretrial examination 
of third-party plaintiff by defendant, 
on notice to codefendant, the latter 
chose to abstain from inquiry, the 
deposition taken was not binding on 
him. 

N.Y.—’Walker v. Briner, 114 N.Y.S.2d 
201, 201 Misc. 1115, affirmed 115 N. 
Y.S.2d 663, 280' App.Div. 909. 

81. Ill.—Clark v. A. Bazzoni & Co., 
129 N.E.2d 435, 7 Ill.App.2d 334. 

La.—Johnson v. Marsh, 2 La.Ann. 
772. 


N.Y.—Glens Falls Ins. Co. v. Weiss, 
150 N.Y.S.2d 685, 6 Misc.2d 729- 
Cooperative GLF Produce v. David 
Glass & Sons Wholesale Grocers, 
42 N.Y.S.2d 896, 180 Misc. 541. 

18 C.J. p 1108 note 8. 

82. La.—Mailey v. Helm, 52 So. 671, 
126 La. 481. 

18 C.J. p 1108 note 9. 

83. See infra subdivision b of this 
section. 

84. Ill.—Rose v. City of Chicago, 45 
N.E.2d 717, 317 Ill.App. 1. 

N.Y.—Gottfried v. Gottfried, 95 N.Y.S. 

2d 561, 197 Misc. 562. 

Wis.—Leslie v. Knudson, 238 N.W. 

397, 205 Wis. 517. 

18 C.J. p 1108 note 12. 

85. Ill.—Rose v. City of Chicago, 45 
N.E. 2d 717, 317 Ill. 1. 

Wis.—Meier v. Paulus, 35 N.W. 301, 
70 Wis. 165. 

18 C.J. p 1108 note 13. 

85.5 Del.—Welshire, Inc. v. Har- 
bison, 88 A.2d 121, 32 Del.Ch. 362, 
affirmed 91 A.2d 404, 33 Del.Ch. 199. 

Ky.—Applegate v. Johnson, 208 S.W. 
2d 77, 306 Ky. 358. 

Md.—Billmeyer v. State, for Use of 
Whiteman, 64 A.2d 755, 192 Md. 
419. 

88. Tex.—Smith v. Olson, 46 S.W. 
631, 92 Tex. 181. 

87. Ala.—Coca-Cola Bottling Co. v. 
Barksdale, 88 So. 36, 17 Ala.App. 
606. 

87.5 N.Y.—Go ell v. U. S. Life Ins. 
Co. in City of New York, 40 N.Y.S. 
2d 779, 265 App.Div. 735—General 
Ceramics Co. v. Schenley Products 
Co., 30 N.Y.S.2d 540, 262 App.Div. 
528. 

Schimmel v. Spigal, 157 N.Y.S.2d 
404, 4 Misc.2d 406—Masciarelli v. 
Delaware & Hudson R. Co., 34 N. 
Y.S.2d 550, 178 Misc. 458. 

Shapiro Bros. Factors v. Mos- 
kowitz, 33 N.Y.S.2d 67. 
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§ 67 DISCOVERY 

b. Conclnsiveness of Answer 

The answers to Interrogatories are not conclusive and 
may be contradicted by other evidence; but, unless con- 
tradicted, they are binding against the party introducing 
them. 

While there is authority, as discussed in Evi- 
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dence § 309, that answers to interrogatories have 
the force of judicial admissions, it has been held 
that a party is not precluded from explaining or 
contradicting his answers. 87 * 50 Also, the answer to 
interrogatories is not conclusive evidence but may 
be contradicted by other evidence, 88 although there 


Admissibility of deposition of witness 
as dependent on nonavailability to 
testify see Depositions § 92(2). 
Predecessor in title 

Testimony of a party may be taken 
by examination before trial and the 
deposition read on trial, even when 
such party is present, and such rule 
applies to the original owner or as¬ 
signor in respect of material mat¬ 
ters of disputed transaction wholly 
within his knowledge and not that of 
the assignee. I 

N.Y.—Shapiro Bros. Factors v. 
Moskowitz, supra. 

Witness examined before trial as ad- 
Terse party 

Examination before trial of witness 
as adverse party is treated the same 
as the examination of a party, and 
the unavailability of the witness 
need not be established before his 
examination is used as evidence. 

IST.Y.—Masciarelli v. Delaware & Hud¬ 
son R. Co., 34 N.Y.S.2d 550, 178 
Misc. 458. 

S7.50 Ala.—City of Prichard v. Haw¬ 
kins, 63 So.2d 378, 255 Ala. 676. 

Tex.—Smith v. Olsen, 46 S.W. 631, 
92 Tex. 181. 

88. Del.—Fusco v. Dauphin, 75 A.2d 
701, 6 Terry 499. 

Mass.—Cochrane v. Zahos, 189 N.E. 

831, 286 Mass. 173. 

18 C.J. p 1108 note 15. 

Same foroe and effect as other evi¬ 
dence 

Interrogatories and answers thereto 
are not binding and have same force 
and effect as any other kind of testi¬ 
mony weighed by jury. 

TT.S.—Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71. 

ConcltLsiveness as to matters of fact 

( 1 ) Answers to interrogatories 
propounded prior to trial pursuant 
to statute are not conclusive on an¬ 
swering party of matters of fact 
embraced therein. 

N.J.—Spalt v. Eaton, 192 A. 576, 118 
N.J.Law 327, affirmed 196 A. 736, 
119 N.J.Law 343. 

(2) In actions for injuries, testi¬ 
mony of injured plaintiff’s physi¬ 
cian as to medical aid rendered to 
plaintiff by physician was admissi¬ 
ble, notwithstanding physician was 
not Identified in answer to inter¬ 
rogatories submitted by defendant. 

N.J.—Spalt v. Eaton, 196 A. 736, 119 

N.J.Law 343. 

Under Louisiana code 

(1) The general rule has no ap¬ 
plication where written evidence is 


required, and the answers to inter¬ 
rogatories are elicited as a substi¬ 
tute therefor, and in such case the 
answers are conclusive, and cannot 
be contradicted by parol testimony. 
La.—Lawrence v. Claiborne, 41 So.2d 
680, 215 La. 785—Cernich v. 
Cernich, 27 So.2d 266, 210 La. 421— 
Fontenot v. Ludeau, 186 So. 21, 191 
La. 540, followed in Deshotels v. 
Ludeau, 186 So. 26, 191 La. 554, 
Fontenot v. Ludeau, 186 So.2d 26, 
191 La. 555, McDaniel v. Ludeau, 
186 So. 26, 191 La. 656, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557, and 
Tate v. Ludeau, 186 So. 27, 191 La. 
558—Scurto v. Le Blanc, 184 So. 
567, 191 La, 136—Sherman v. Neh- 
lig, 97 So. 270, 154 La. 25—Ruben- 
stein v. Files, 84 So. 33, 146 La. 727 
—Larido v. Perkins, 61 So. 728, 132 
La. 660. 

Sexton v. Waggoner, App,, 66 So, 
2d 634—McGee v. Finley, App., 05 
So.2d 384—Barry v. Ballard, App., 
47 So.2d 347—Cole v. Murray, 7 La. 
App. 4. 

(2) Under such circumstances the 
answers to interrogatories end the 
case. 

La.—Cernich v. Cernich, 27 So.2d 26G, 
210 La. 421—Fontenot v. Ludeau, 
186 So. 21 , 191 La. 540, followed in 
Deshotels v. Ludeau, 186 So. 26, 191 
La. 554, Fontenot v. Ludeau, 186 So. 
26, 191 La. 555, McDaniel v. Lu¬ 
deau, 186 So. 26, 191 La. 556, Fonte¬ 
not v. Ludeau, 180 So. 27, 191 La. 
557, and Tate v. Ludeau, 186 So. 27, 
191 La. 558. 

<3) So, when answers to inter¬ 
rogatories on facts and articles are 
used to supply the place of a coun¬ 
ter letter, the answers are not sub¬ 
ject to contradiction by anything 
short of a counter letter or other 
written evidence except in a case 
where the owner of realty is influ¬ 
enced by fraud or error to rest his 
[ title in another. 

La ( —Scurto v. Le Blanc, 184 So. 567, 
191 La. 136. 

(4) Nor are the answers subject 
to contradiction by a cross-exam¬ 
ination of the party who has an¬ 
swered the interrogatories, in any 
case where parol evidence is not 
admissible. 

La.—Scurto v. Le Blanc, supra. 

(5) Where propounding of inter¬ 
rogatories on facts and articles is 
the only method by which the par¬ 
ty propounding them may establish 
title, the party answering interroga¬ 
tories must make such explanation 
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as is necessary for defense at time 
when he answers interrogatories 
since parol testimony is inadmissi¬ 
ble. 

La.—Fontenot v. Ludeau, ISO So. 21 , 
191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 554 , 
Fontenot v. Ludeau, 180 So. 26, 191 
La. 555, McDaniel v. Ludeau, 186 
So. 26, 191 La. 556, Fontenot v. Lu¬ 
deau, 186 So. 27, 191 La. 557 and 
Tate v. Ludeau, 186 So. 27, 191 La 
558. 

( 6 ) In suit for specific perform¬ 
ance of agreement to sell realty, de¬ 
fendant’s answers to questions pro¬ 
pounded to her by interrogatories 
on facts and articles must for the 
purpose of tho title be taken as 
true. 

La.—Rubenstein v. Files, 84 So. 33 , 
146 La. 727. 

(7) Tho statute providing that an¬ 
swers of a party to interrogato¬ 
ries on facts and articles do not ex¬ 
clude adverse testimony has no ap¬ 
plication in a case in which written 
evidence is required as a substitute 
therefor, as where the attempt is 
made in that way to establish title 
to realty, and in such a case the 
answers, not being open to contra¬ 
diction, are conclusive. 

La.—Scurto v. Lo Blanc, supra. 

( 8 ) Even if parol evidence has 
been improperly admitted, answers 
stand uncontradicted and prevail 
so far as titles to the properties in¬ 
volved were concerned. 

La.—Scurto v. Le Blanc, supra. 

(9) But, under the code oral tes¬ 
timony is admissible in contradic¬ 
tion of such answers when such 
testimony is otherwise admissible. 

La.—Sherman v, Nohlig, 97 So. 270 , 

154 La. 25—Rubensteln v. Files, 
supra. 

Barry v. Ballard, App., 47 So.Sd 
347. 

(10) Thus, whero verbal testi¬ 
mony is admissible, answers to in¬ 
terrogatories on facts and articles 
constitute only so much evidence 
which must bo considered by judge 
as other testimony and do not ex- 
cludo parol evidence. 

La.—Fontenot v, Ludeau, 186 So. 21, 
191 La. 540, followed in Deshotels 
v. Ludeau, 180 So. 26, 191 La. 554* 
Fontenot v. Ludeau, 18f. So. 26, 191 
La, 555, McDaniel v, Ludeau, 186 
So. 26, 191 La. 650, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557, 
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are a few early cases in which a contrary view is 
expressed. 89 Further, the answer may be support¬ 
ed by questions on cross-examination of the interro¬ 
gated party by the interrogator. 90 

Where the party who asked the interrogatories 
introduces the answers in evidence he vouches for 
their credibility 90 - 5 and admits that the answering 
party is worthy of credit. 90 * 10 Unless contradicted 
by evidence, the truth of the answers stands as 
against the party who introduces them. 91 However, 
he is not barred from introducing evidence contra¬ 
dicting the answers, 91 - 5 and, when contradicted by 
other evidence, the party introducing the answers 
in evidence is not bound by them. 92 It has been 
held that two witnesses, 93 or one witness and cor¬ 
roborating circumstances, 94 are required to rebut 
the answer, and the force of the answer cannot be 
destroyed by the testimony of one witness without 
corroborating circumstances, 95 or by circumstantial 
evidence, however strong, unless in corroboration 
of the testimony of a witness. 96 


DISCOVERY §§ 67-68 

Defendant who is compelled to answer interroga¬ 
tories with respect to his allegation of plaintiff's 
contributory negligence is not barred from relying 
on what he learns later, whether at or before the 
trial, and whether or not such information is the 
same or different from what he now has. 96 - 5 

§ 68. - Failure to Answer 

a. In general 

b. Waiver of right to relief 

a. In General 

A variety of remedies are available where a party falls 
or refuses to answer interrogatories. 

Failure of a party to answer interrogatories en¬ 
titles the party propounding them to the benefit of 
one or more of the following remedies: Continu¬ 
ance of the cause until full answers to the interroga¬ 
tories are made, 97 and taxing with just costs; 98 an 
order adjudging the party refusing to answer in 
contempt; 99 a stay of proceedings in the action in 


and Tate v. Ludeau, 186 So. 27, 
191 La. 558. 

Barry v. Ballard, supra. 

( 11 ) The code provision that the 
party answering- interrogatories 
must admit or deny facts inquired 
about and then make necessary ex¬ 
planations does not require explana¬ 
tion of answers -when given or for¬ 
bid subsequent explanation where 
parol testimony is admissible. 

La.—Fontenot v. Ludeau, 186 So. 21, 
191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26. 191 La. 554, 
Fontenot v. Ludeau, 186 So. 26, 
191 La. 555, McDaniel v. Ludeau, 
186 So. 26, 191 La. 556, Fontenot 
v. Ludeau, 186 So. 27, 191 La. 557, 
and Tate v. Ludeau, 186 So. 27, 
191 La. 558. 

(12) Where defendant, in answer to 
interrogatories propounded by plain¬ 
tiff in open court in suit for specific 
performance of oral agreement to sell 
realty, admitted agreement to sell to 
plaintiff five acres in southeast corner 
of southwest border of specified 
quarter section, parol testimony was 
admissible to establish identity and 
shape of tract of land sold. 

La.—Sexton v. Waggoner, App., 66 
So.2d 634. 

89. Miss.—Robinson v. Francis, 8 
Miss. 458. 

Mo.—Fugate v. Carter, 6 Mo. 267. 

90. Ala.—City Ice Delivery Co. v. 
Lecari, 98 So. 901, 210 Ala. 629. 

90.5 Ala.—City of Prichard v. Haw¬ 
kins, 53 So.2d 378, 255 Ala. 676. 

90.10 Ala.—Southern R. Co. v. Hub¬ 
bard, 22 So. 541, 116 Ala. 387—Wil¬ 
son v. Maria, 21 Ala. 359. 


91. La.—Cole v. Murray, 7 La.App. 

4. 

Mass.—Hoosac Tunnell & W. R. Co. 
v. New England Power Co., 42 N.E. 
2d 832, 311 Mass. 667—Lydon v. 
Boston Elevated Ry., 34 N.E.2d 642, 
309 Mass. 205—Castelli v. Padeni, 
18 N.E.2d 338, 301 Mass. 603- 
Woodman v. Powers, 136 N.E. 352, 
242 Mass. 219—Minihan v. Boston 
El. R. Co., 83 N.E. 871, 197 Mass. 
367. 

91.5 Ala.—Farmers Co-op. Ware¬ 
house Ass’n v. Shikles, 51 So.2d 554, 
35 Ala.App. 636. 

99, Mass.—Woodman v. Powers, 
136 N.E. 352, 242 Mass. 219. 

Effect of failure or refusal to an¬ 
swer see infra § 68. 

93. Ga.—Hi 1 burn v. Hightower, 173 

5. E. 389, 178 Ga. 534. 

La.—Rubenstein v. Files, 84 So. 33, 
146 La. 727. 

94. Ga.—Hilburn v. Hightower, 173 
S.E. 389, 178 Ga. 534. 

La.—Rubenstein v. Files, 84 So. 33, 
146 La. 727. 

Insufficient corroboration 

Failure of defendant to call a 
witness whom plaintiff should have 
called cannot be considered as cor¬ 
roboration within rule that defend¬ 
ant’s answers to interrogatories may 
be overcome by one witness strong¬ 
ly corroborated. 

La.—Rubenstein v. Files, supra. 

95. Tex.—Oliver v. Chapman, 15 
Tex. 400. 

18 C.J. p 1108 note 18. 

96. Tex.—Oliver v. Chapman, su¬ 
pra. 

96.5 N.J.—Schwartz v. Public Serv¬ 
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ice Coordinated Transport Co., 64 
A.2d 477. 

97. Ala.—Melvin v. Scowley, 104 
So. 817, 213 Ala. 414—Collins v. 
Mobile & O. R. Co., 97 So. 631, 210 
Ala. 234. 

Tex.—Saenz v. Sanders, Civ.App., 241 
S.W.2d 316. 

18 C.J. p 1109 note 20. 

Default by husband 

Fact that same attorney repre¬ 
sented husband and wife, who were 
plaintiffs in ejectment action, was 
no reason for imputing to wife the 
error of the husband, who refused 
to submit himself for examination 
under subpoena. 

Or.—Alery v. Alery, 238 P.2d 771, 
193 Or. 336. 

98. Ala.—Melvin v. Scowley, 104 
So. 817, 213 Ala. 414—Street v. 
Griffin, 78 So. 965, 201 Ala. 397. 

99. Fla.—Palm Shores v. Nobles, 5 
So.2d 52, 149 Fla. 103. 

Ill.—Smith v. Thompson, 63 N.E.2d 
613, 327 IlLApp. 59. 

La.—White v. Louisiana & A. Ry. 

Co., App., 94 So.2d 95. 

Or.—Alery v. Alery, 238 P.2d 771, 
193 Or. 336. 

Wis.—Singer Sewing Mach. Co. v. 
Lang, 203 N.W. 399, 186 Wis. 530. 
Statute authorizing recovery of ex¬ 
penses occasioned in ascertaining 
facts sought to be established by use 
of interrogatories or demands for ad¬ 
mission of facts as a penalty for re¬ 
fusal to make admissions is not ex¬ 
clusive, and does not deprive circuit 
court of its power to punish for, con¬ 
tempt for arbitrary refusal in failing 
to carry out an order of such court in. 
a proper case. 
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aid of which discovery was sought; 1 compelling an directing a nonsuit; 5 judgment by default, or de¬ 
answer by attachment; 2 motion for an order to cree pro confesso, 6 or a dismissal; 7 taking the in- 
compel an answer; 3 striking the party's pleading; 4 


HI.—Smith v. Thompson, 63 N.E.2d 
613, 327 Ill.App. 59. 

Order requiring* answer 
Before party is entitled to proceed 
for a rule for contempt under statute 
pertaining to refusal to answer in¬ 
terrogatories, he must have success¬ 
fully proceeded under statute per¬ 
taining to contempt for failure to 
comply with order, and, in such rule, 
he can obtain reasonable expenses in¬ 
curred in obtaining the order to com¬ 
pel the answer, and such expenses 
may include reasonable attorney 
fees. 

La.—White v. Louisiana & A. Ry. Co., 
App., 94 So.2d 95. 

Construction of order for answer 
Order requiring corporation to fur¬ 
nish dates when listed loans to di¬ 
rectors and officers, their relatives 
and business concerns, were paid, 
if paid, was held to require state¬ 
ment of all payments both partial 
and total, and not merely date of 
final payment or statement that cer¬ 
tain amount was still due, as re¬ 
gards whether corporation was in 
contempt for failure to comply with 
order. 

N.T.—Kahle v. Mount Vernon Trust 
Co., 292 N.Y.S. 516, 162 Misc. 44. 

Trade secrets 

In action to restrain defendants 
from using plaintiff’s trade secrets 
allegedly obtained while one of de¬ 
fendants was employee of plaintiff, 
in view of fact that issues were not 
made up on pleadings, and plaintiff 
had not made showing that plain¬ 
tiff’s business embraced trade secrets 
and that they were surreptitiously 
taken by defendants, defendants’ re¬ 
fusal to answer deposition questions 
and to produce books and records per¬ 
taining to their trade secrets did not 
constitute contempt. 

Ohio.—Perfect Measuring Tape Co. 
v. Notheis, 114 N.E.2d 149, 93 Ohio 
App. 507. 

1. N.J.—Kennell v. Gershonovitz, 87 
A. 130, 84 N.J.Law 577. 

Residence 

Where defendant filed a false state¬ 
ment of his residence, court could 
compel him to file a true statement 
by staying all proceedings on his 
part until he did so. 

N.Y.—Wolff v. Wolff, 133 N.Y.S.2d 
648. 

2 . Ala.—Melvin v. Scowley, 104 So. 
817, 213 Ala. 414—Collins v. Mo¬ 
bile & O. R. Co., 97 So. 631, 210 
Ala. 234. 

18 C.J. p 1109 note 22. 

3. Ill.—People ex re 1. Terry v. Fish¬ 
er, 145 N.E.2d 588, 121 I11.2d 231. 


Mass.—Cutter v. Cooper, 125 N.E. 

634, 234 Mass. 307. 

Discretionary power limited 

A statute authorizing the court to 
order adverse party to answer inter¬ 
rogatories of adverse party where 
he refuses to do so does not vest un¬ 
trammeled discretion in court, but 
imposes the duty to act according to 
law having regard to all pertinent 
factors and general rules of evidence. 
Mass.—Cutter v. Cooper, supra. 
Jurisdiction 

Judge had jurisdiction, at time or¬ 
der to answer interrogatories was 
made, to allow more than thirty 
interrogatories if it seemed to him 
wise in the exercise of sound judg¬ 
ment, the order to answer having the 
same effect as if permission to file 
all of the interrogatories had been 
given in advance. 

Mass.—Gill v. Stretton, 10 N.E.2d 185, 
298 Mass. 342. 

Duty of party to appear 

Plaintiff had duty to appear at 
time and place appointed for hearing 
on defendant’s motion for an order 
that plaintiff answered defendant’s 
interrogatories, in order to make ap¬ 
propriate objection if any she had, 
rather than asking for report on the 
order, since trial judge had ample 
power to order answers to the inter¬ 
rogatories, and compliance therewith 
was necessary in order that the trial 
of the case might go forward. 

Mass.—Gill v. Stretton, supra. 

4. N.J.—Interchemical Corp. v. Un- 
cas Printing Finishing Co., 120 
A.2d 880, 39 N.J.Super. 318. 

Wash.—Haas v. Washington Water 
Power Co., 160 P. 051, 93 Wash. 
291. 

18 C.J. p 1109 note 23. 

5. Ala.—Collins v. Mobile & O. R. 
Co., 97 So. 081, 210 Ala. 234. 

Mass.—Gill v. Stretton, 10 N.K.2d 185, 
208 Mass. 342. 

18 C.J. p 1109 note 24. 

Granting discretionary 

Whether defendant was entitled to 
a nonsuit because of plaintiff's failure 
to answer interrogatories is within 
the sound discretion of the trial 
court. 

Mass.—Gill v. Stretton, supra— 
Henry L. Sawyer Co. v. Boyajian, 

5 N,E.2d 348, 29C Mass. 215. 

Presence of judge 

Entry of nonsuit of plaintiff for 
failure to file answers to defend¬ 
ant’s interrogatories as ordered by 
trial judge did not require presence 
of trial judge at the time. 

Mass.—Gill v. Stretton, 10 N.E.2d 185, 
298 Mass. 342. 


6 . Ala.—Melvin v. Scowley, 104 So 
817, 213 Ala. 414—Collins v. Mobile 
& O. R. Co., 97 So. 631, 210 Ala. 234. 

N.J.—Interchemical Corp. v. Uncas 
Printing & Finishing Co., 120 A 2d 
880, 39 N.J.Super. 318. 

IS C.J. p 1109 note 25. 

7. Ky.—Rivers v. James, 264 S.\V 2 d 
659. 

Wash.—Saar v. Weeks, 178 P. 819 
105 Wash. 628. 

18 C.J. p 1109 note 26. 

Unusual circumstances 

(1) An action should not be dis¬ 
missed because of plaintiff’s failure 
to comply with order to answer de¬ 
fendant's interrogatories, except in 
unusual circumstances displaying 
gross inattention, carelessness, or 
contumacy toward order. 

N.J.—In re Wozar's Estate, 111 A.2d 
768, 34 N.J.Super. 133. 

(2) Dismissal of action by resident 
of Czechoslovakia, who claimed to be 
decedent’s son, for accounting by ad¬ 
ministrator of decedent’s estate and 
revocation of letters of administra¬ 
tion, was not justified because of 
plaintiff’s or his attorney’s failure to 
answer within fifteen days defend¬ 
ant’s Interrogatories asking whether 
plaintiff was ever convicted of crime 
and requesting that he attach photo¬ 
graphs of 2 uintfofl’ and his parents 
to, and place his fingerprints on, 
interrogatories, in view of difficulties 
attending prosecution of action and 
time required for verified completion 
of answers to interrogatories, produc¬ 
tion of necessary documents, and tak¬ 
ing of necessary depositions. 

N.J. —In re Wozar's Estate, supra. 

Dismissal with prejudice Is drastic 
and generally iN not 1 o be invoked, ex¬ 
cept where order for Uisenvery goes 
to the very foundation of the cause of 
action, or where refusal to comply is 
deliberate and contumacious. 

N.J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A. 2d 705, 6 N.J. 
333. 

Ron.ooxnpllan.oe with order taxing 
costs 

That the order of dismissal was 
made on same day as order requir¬ 
ing payment of costs was not error, 
where plaintiff refused to comply 
With the first order. 

Ala,—Street v. Griffin, 78 So. 9C5, 
201 Ain. 397. 

Nonresident 

(1) A statute providing for dis¬ 
missal on failure of a nonresident 
party to answer interrogatories is 
intended to penalize the party only 
where he has undoubtedly had time 
to answer lntcrrogatorluc* and has 
failed to do so. 


198 



27 C.J.S, 


DISCOVERY § 68 


terrogatories as confessed, 8 without any formal mo¬ 
tion therefor, 9 and although other evidence of the 
facts is accessible to the party ; 10 or rendering such 
judgment as would be appropriate if the default¬ 
ing party offered no evidence. 11 

The court has inherent power to impose appro¬ 
priate sanctions for violation of the discovery 
rules, 11 - 5 but it has been held that unless authorized 


by statute, the court may not strike a pleading and 
enter judgment on failure of a party to answer in¬ 
terrogatories 11 - 10 Which of the several remedies 
or penalties prescribed for a failure to answer shall 
be adopted and enforced is within the sound discre¬ 
tion of the court. 12 The court should ordinarily 
give the offending party a further opportunity to an¬ 
swer the interrogatories before imposing severe 
sanctions for a failure to answer. 12 - 5 The trial of 


Miss.—Hibernia Bank & Trust Co. v. 
Beech, 78 So. 609, 117 Miss. 668 . 

(2) The penalty should not be in¬ 
flicted unless the requirements of 
the statute have been strictly com¬ 
plied with by the party invoking it 
and the alleged default of the par¬ 
ty against whom it is invoked clear¬ 
ly appears. 

Miss.—Merchants' Grocery Co. v. 
Merchants' Trust & Banking Co., 
80 So. 494, 119 Miss. 99. 

(3) Moreover, unless it appears 
that there was an intentional eva¬ 
sion the penalty should not be im¬ 
posed. 

Miss.—Smithers v. Metropolitan Dis¬ 
count Co., 87 So. 284, 124 Miss. 833 
—A. J. Higgins Lumber & Export 
Co. v. Price, 81 So. 787, 120 Miss. 
123. 

(4) So, where there has been a sub¬ 
stantial compliance with the statute 
in answering, the statutory penalty 
should not be imposed, since the 
interrogator may except to the an¬ 
swer and have additional answers or¬ 
dered made. 

Miss.—Smithers v. Metropolitan Dis¬ 
count Co., supra. 

(5) Where plaintiff who resided in 
California left for Mississippi travel¬ 
ing by automobile after being notified 
of date set for trial, and answered 
interrogatories with reasonable 
promptness after his arrival, court 
properly refused to dismiss action 
on ground of failure of plaintiff 
promptly to answer numerous in¬ 
terrogatories propounded after court 
convened and after case had been set 
for trial on a day certain. 

Miss.—Jessup v. Reynolds, 43 So.2d 
753, 208 Miss. 50. 

8 . La.—Fontenot v. Ludeau, 186 So. 
21, 191 La. 540, followed in Desho- 
tels v. Ludeau, 186 So. 26, 191 
La. 554, Fontenot v. Ludeau, 186 
So. 26, 191 La. 555, McDaniel v. 
Ludeau, 186 So. 26, 191 La. 556, 
Fontenot v. Ludeau, 186 So. 27, 191 
La. 557, and Tate v. Ludeau, 186 
So. 27, 191 La. 558. 

18 C.J. p 1109 note 27. 

Effect of taking as confessed 

( 1 ) Refusal to answer interroga¬ 
tories constitutes an admission of 
the fact which is the subject of the 
question. 

Tex.—Frierson v. Modern Mut. 


Health & Acc. Ins. Co., Civ.App., 
172 S.W.2d 389, error refused— 
Hubbard v. De Ford, Civ.App., 297 
S.W. 869. 

(2) The party interrogated cannot 
testify on that issue. 

Tex.—Hubbard v. De Ford, supra. 

(3) The fact that the interroga¬ 
tories are taken as confessed be¬ 
cause the party refuses to answer 
does not make the answers so con¬ 
fessed conclusive on the party in¬ 
terrogated so as to prevent an ex¬ 
planation on the trial. 

Tex.—Hubbard v. De Ford, supra. 

18 C.J. p 1109 note 27 [d]. 

9. La.—McCloskey v. Wingfield, 32 
La.App. 38. 

18 C.J. p 1109 note 29. 

10. S.C.—Roche v. Chaplin, 17 S. 
C.L. 419. 

11. Ala.—Melvin v. Scowley, 104 So. 
817, 213 Ala. 414. 

11.5 N.J.—Lang v. Morgan's Home 
Equipment Corp., 78 A.2d 705, 6 N. 
J. 333. 

Burke v. Central R. Co. of N. J., 
126 A.2d 903, 42 N.J.Super. 387— 
Evtush v. Hudson Bus Transp. Co., 
76 A.2d 263, 10 N.J.Super. 45, af¬ 
firmed 81 A.2d 6, 7 N.J. 167, 27 
A.L.R.2d 731. 

Sanctions must be just and rea¬ 
sonable under the circumstances. 

N.J.—Burke v. Central R. Co. of N. 
J., 126 A.2d 903, 42 N.J.Super. 387. 

11.10 Ill.—Boettcher v. Howard En¬ 
graving Co., 58 N.E.2d 866, 389 
Ill. 75. 

12. Ala.—Nelson v. Belcher Lumber 
Co., 166 So. 808, 232 Ala. 116— 
Melvin v. Scowley, 104 So. 817, 
213 Ala. 414. 

Mass.—Henry L. Sawyer Co. v. Boy- 
ajian, 5 N.E.2d 348, 296 Mass. 215. 
N.J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A.2d 705, 6 N.J. 333. 
Tex.—George S. May Co. v. Stephens 
Lumber Co., Civ.App., 301 S.W.2d 
294. 

18 C.J. p 1110 note 35. 

Denial of dismissal conditioned on 
answering interrogatories 
Where court denied defendants' mo¬ 
tions to dismiss and for judgment on 
pleadings on condition that plaintiffs 
answer defendants' interrogatories 
and requests for admission of facts 
and pay defendants' counsel one 
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hundred fifty dollars costs and attor¬ 
neys' fees, and where plaintiffs failed 
to make such payment, court, under 
its own special rules, did not abuse 
its discretion in dismissing plain¬ 
tiffs’ action. 

Wash.—Vistad v. Luketa, 279 P.2d 
922, 46 Wash.2d 213. 

Confining court’s discretion 
Motion to dismiss executor’s bill to 
quiet title for his failure to an¬ 
swer respondents’ interrogatories was 
properly denied where it sought to 
confine court's discretion to dis¬ 
missal. 

Ala.—Sibley v. Hutchison, 118 So. 
638, 218 Ala. 440. 

Duty of court 

On failure of full answer and on 
appropriate motion, the court is in 
duty bound to exercise a sound ju¬ 
dicial discretion to punish in one of 
the statutory methods, unless the 
duty is obviated by admission of 
the party interrogated. 

Ala.—Woodmen of the World v. Al¬ 
ford, 89 So. 528, 206 Ala. 18. 

Number of penalties 
Where the court exercises its dis¬ 
cretion by imposing one of the statu¬ 
tory penalties, it cannot impose any 
of the others. 

Ala.—Melvin v. Scowley, 104 So. 817, 
213 Ala. 414. 

Overruling motion proper 
Motion to require full answers to 
interrogatories filed pursuant to stat¬ 
ute by date designated in motion, un¬ 
der penalty of judgment by default 
or nil dicit, was properly overruled. 
Ala.—Nelson v. Belcher Lumber Co., 
166 So. 808, 232 Ala. 116. 

12.5 N.J.—Lang v. Morgan’s Home 
Equipment Corp., 78 A.2d 705, 6 N. 
J. 333. 

Interchemical Corp. v. Uncas 
Printing & Finishing Co., 120 A.2d 
880, 39 N.J.Super. 318. 

Pa.—Trader Horn Coal Co. v. F. D. 
Kessler, Inc., Com.Pl., 29 Northumb. 
Leg.J. 117. 

If an order for discovery is am¬ 
biguous, it should be clarified at the 
time the court gives the offending 
party not complying with the order 
for discovery an opportunity to com¬ 
ply with the order, so that the of¬ 
fending party will have the alternar 
tive, either of complying promptly or 
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an action by ordinary proceedings will not be post¬ 
poned because of the failure to answer interroga¬ 
tories where the party interrogated is present at the 
time of the trial, or even if he is absent, where no 
affidavit has been filed reciting the facts which the 
interrogator believes will be proved by the answers 
and that the interrogatories have not been filed for 
the purpose of delay, or if the party interrogated 
admits that the facts stated in the affidavit are 
true. 13 


Sanctions will not be imposed unless the refusal 
to answer is willful, 14 or unless the interrogatories 
are pertinent and relevant at the time when the an¬ 
swer is required; 15 nor will the harsh penalty of 
striking a pleading and taking judgment by de¬ 
fault be invoked unless it clearly appears that the 
facts sought to be elicited by the interrogatories are 
material and proper for interrogation. 13 Sanc¬ 
tions will not be imposed for the failure to answer 
improper interrogatories. 10 - 5 An answer denying 


of refusing and suffering the conse¬ 
quences. 

N.J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A.2d 705, 6 N.J. 
333 . 

IS, Iowa.— Winneshiek County State 
Bank v. District Court of Allamakee 
County, 212 KW. 391, 203 Iowa 
1277. 

14. Colo.—Manning v. Manning, 317 
P.2d 329. 

Ky.—Proctor & Gamble Distributing 
Co. v. Vasseur, 275 S.W.2d 941. 

La.—Cusachs v. Dugue, 36 So. 960, 
113 La. 261. 

Mass.—Levins v. Theopold, 95 N.E. 

2d 664, 326 Mass. 611. 

18 C.J. p 1106 note 72, p 1109 note 
32. 

Reasonable condition 
Where plaintiff refuses to answer 
defendant’s written interrogatories 
on the ground that defendant has 
acted in bad faith within the meaning 
of statute by failing to give plaintiff 
a copy of a written statement that 
defendant's investigator obtained 
from plaintiff on the same matters 
about which defendant's interroga¬ 
tories inquire, defendant’s motion to 
sanction plaintiff will be denied ex¬ 
cept as to the names of witnesses, 
unless defendant furnishes plaintiff 
with a copy of plaintiff’s prior writ¬ 
ten statement. 

Pa.—Perkins v. Pittsburgh Rys. Co., 

6 FaJMst. & Co.2d 656, 104 Pittsb. 
Leg.J. 283. 

Witnesses 

In action for death of motorist in a 
grade crossing accident, depositions 
of defendant’s witnesses were not in¬ 
admissible on ground that defend¬ 
ant’s answer to a pretrial interroga¬ 
tory propounded to it by plaintiff 
with reference to obtaining the names 
and addresses of persons known to 
have been present at the accident 
was erroneous because defendant had 
knowledge of presence of witnesses 
where defendant's knowledge of the 
presence of witnesses at the occur¬ 
rence was based on hearsay. 

Mo.—Davis v. Illinois Terminal R. 

Co., 291 S.W.2d 891. 

Nonresident 

Record did not disclose any such 
willful failure of wife, residing in 
Chicago, to appear for the taking of 


her deposition in Denver as would 
justify dismissal of her action for 
separate maintenance, in view of 
showing that wife was without funds 
available for journey to Denver and 
that counsel had offered to have wife 
appear for taking of her deposition a 
few days prior to trial. 

Colo.—Manning v. Manning, 317 P.2d 
329. 

Presumption. 

(1) In suit in which parol testi¬ 
mony is admissible, failure of liti¬ 
gant to answer interrogatories on 
facts and articles merely creates pre¬ 
sumption which may yield to evi¬ 
dence to the contrary. 

La.—Fontenot v. Ludeau, 186 So. 21, 
191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La. 654, 
Fontenot v. Ludeau, 18C So. 26, 
191 La. 565, McDaniel v. Ludoau, 
186 So. 26, 191 La. 556, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 657, and 
Tate v. Ludeau, 186 So. 27, 191 La. 
558. 

(2) In suit to annul sale of inter¬ 
est in mineral rights for fraud, fail¬ 
ure of plaintiff to answer interroga¬ 
tory whether she knew at time of 
receipt of ono half of renewal money 
payable under lease that other half 
was paid to defendant was not con¬ 
clusive in view of admissibility of 
parol evidence to explain answer. 

La.—Fontenot v. Ludeau, ISO So. 21, 

191 La. 540, followed in Deshotels 
v. Ludeau, 186 So. 26, 191 La, 554, 
Fontenot v. Ludeau, 186 So. 20, 191 
La. 655, McDaniel v. Ludeau, 180 
So. 26, 191 La. 556, Fontenot v. 
Ludeau, 186 So. 27, 191 La. 557, and 
Tate v. Ludeau, 186 So. 27, 191 La. 
558. 

15, Ala.—Hodge v. Alabama Water 
Co., 88 So. 585, 205 Ala. 472. 

18 C.J. p 1110 note 33. 

18. Wash.—Gostina v. Whitham, 208 
P. 132, 148 Wash. 72—Kelly-Spring- 
fleld Tire Co. v. Lotta Miles Tire 
Co., 245 P. 921, 139 Wash. 159. 
Reasonable excuse 

In suit by beneficiary of testamen¬ 
tary trust for declaration of liabili¬ 
ty of executrix and other beneficiaries 
for maladministration of estate, 
where answer of one of beneficiaries 
to interrogatories stated that she was 
unable to furnish information re- 
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quired without examination of rec¬ 
ords of executrix and she could not 
examine records until she regained 
her eyesight, trial court properly 
overruled motion to strike such ben¬ 
eficiary’s pleadings from the files and 
I declare her to be in default on 
ground that answers were unsatisfac¬ 
tory. 

Ind.—Gibson v. Gibson, 106 N.E 2d 
102, 122 Ind.App. 599. 

Discovery of other party’s evidence 

Striking answer and entering judg¬ 
ment by default for failure to answer 
interrogatories is error, where their 
purpose was to disclose evidence 
which would be introduced by defend¬ 
ant. 

Wash.—Kelly-Springfleld Tire Co. v. 
Lotta Miles Tire Co., 215 P. 921, 
139 Wash. 159. 

Hearsay 

Plaintiff in a suit for personal in¬ 
juries against a railroad company 
cannot have judgment by default be¬ 
cause defendant In answer to inter¬ 
rogatories asking if a written report 
of the killing has been made to it, 
and if so that the report be attached 
to the answer, stated that the engi¬ 
neer and section foreman had made 
unsworn reports of the accident and 
refused to attach the same, such ex 
parte statements of persons being 
hearsay and not competent evidence. 
Ala.—Culver v. Alabama Midland R. 
Co., 18 So. 827, 108 Ala. 330. 

18,5 Ky.—Proctor & Gamble Distrib¬ 
uting Co. v, YuHseur, 275 S.W.2d 
941. 

Mass.—Poland v. New Bedford, 

Woods Hole, Martha's Vineyard 
and Nantucket S. K. Authority, 105 
N.E.2d 218, 328 Mush. 570. 

Miss.—Morrison v. Guaranty Mort¬ 
gage & Trust Co., 199 So. 110, 191 
Miss. 207. 

Xrn&led interrogatories 

Where original Interrogatories to 
be answered by defendant were at¬ 
tached to commission and placed in 
hands of notary public and no copy of 
them was left in custody of district 
clerk for inspection by defendant or 
his attorney, and notary public re¬ 
fused to permit defendant or his at¬ 
torney to see interrogatories before 
defendant was required to answer 
them, interrogatories were not “filed 
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knowledge will not be treated as a refusal to an¬ 
swer. 16 - 10 

The dismissal of the complaint for failure to 
answer does not entitle defendant to a judgment 
on the merits. 17 The burden is on the party refus¬ 
ing to answer to show cause for such refusal. 18 The 
neglect or refusal of nominal parties to answer 
should not be permitted to prejudice the rights of 
real parties in interest. 19 

If the petition is neither answered nor taken for 
confessed, the party filing it has the right to aban¬ 
don it and prove the facts by witnesses, 20 and it 
has been held that, if a party fails to answer a peti¬ 
tion for discovery, the petition may be read in evi¬ 
dence, 21 but, where a party has refused to answer 
some of the questions propounded, the interrogato¬ 
ries and his statement of refusal to answer them 
cannot be read in evidence. 22 A refusal of the trial 
judge to order a person refusing to answer inter¬ 
rogatories to give answers to relevant and ma¬ 
terial questions is subject to exception, unless sub¬ 
stantial rights of the parties are not affected. 23 
However, such exception is not subject to the rule 
of trial evidence, stated in Trial § 148, that an ex¬ 
ception to the exclusion of evidence must show what 
the witness would have answered in response to the 


question. 24 

Where the answer is not sufficiently explicit, the 
remedy is by motion for a more explicit answer, 
rather than by motion to dismiss. 25 Although in¬ 
terrogatories are not fully answered, the answers 
are not to be disregarded as far as responsive. 26 

Rights of defaulting party . Where a party fails 
to obey an order directing interrogatories to be an¬ 
swered, he may not complain that no further steps 
were taken to enforce an answer until the calling 
of the cause for trial. 27 A party is not excused 
from answering interrogatories by the fact that the 
officer into whose official custody the interrogatories 
were placed by the party propounding them failed 
to indorse them filed; 28 nor may he properly claim 
the benefit of statutory provisions that the interro¬ 
gating party may rebut the force of the answer by 
two witnesses or by one witness and corroborating 
circumstances, stated supra § 67 b, where he fails or 
refuses to answer specific questions and has not ob¬ 
jected to the questions on some substantial lawful 
ground. 29 However, a refusal to answer improper 
interrogatories does not preclude the defaulting 
party from introducing evidence bearing on the 
subject matter of the interrogatory. 30 Where un¬ 
answered interrogatories are not filed as required 


in the cause" as required by statute 
and trial court properly held that in¬ 
terrogatories should not be taken as 
confessed because defendant refused 
to answer them. 

Tex.—Tillison v. Griffin, Civ.App., 148 
S.W.2d 873. 

16.10 Ala.—State ex rel. Everett v. 
Board of School Com’rs of Mobile 
County, 19 So.2d 545, 246 Ala. 133. 
Ga.—Hobbs v. New England Ins. Co., 
93 S.E.2d 653, 212 Ga. 513, error 
transferred 92 S.E.2d 636, 93 Ga. 
App. 687. 

Pedigree 

In mandamus proceedings, where 
respondents' interrogatories under 
statute providing for discovery at 
law called for personal knowledge 
of relator concerning pedigree of peo¬ 
ple of same family name as relator’s 
husband, petition could not be dis¬ 
missed for relator’s failure to an¬ 
swer, or for answering that she did 
not know pedigree information asked 
for. 

Ala.—State ex rel. Everett v. Board 
of School Com'rs of Mobile County, 
19 So.2d 545, 246 Ala. 133. 

17. Ind.—Carlstedt v. Rohsenberger, 
85 N.E. 996, 43 Ind.App. 263. 

18 C.J. p 1110 note 36. 

18. Tex.—Gulf, C. & S. F. R. Co. v. 
Hamilton, 42 S.W. 358, 17 Tex.Civ. 
App. 76. 


Inference not to be taken 

Inference from use of word put 
into interrogatory should not be al¬ 
lowed to take place of evidence of 
facts, so as to be taken against the 
interrogated party who fails to ex¬ 
plain such matter where burden of 
proof was on interrogating party 
and he failed to inquire. 

Mass.—Washburn v. R. F. Owens 
Co., 147 N.E. 564, 252 Mass. 47. 

19. Ga.—Bridges v. Nicholson, 20 
Ga. 90. 

20. Miss.—Foster v. Pinckard, 13 
Miss. 792. 

21. Ark.—Field v. Pope, 5 Ark. 66. 

22. La.—Fontenot v. Ludeau, 186 So. 
21, 191 La. 540, followed in Desho- 
tels v. Ludeau, 186 So. 26, 191 La. 
554, Fontenot v. Ludeau, 186 So. 

26, 191 La. 555, McDaniel v. Lu¬ 
deau, 186 So. 26, 191 La. 556, Fonte¬ 
not v. Ludeau, 186 So. 27, 191 La. 
557, and Tate v. Ludeau, 186 So. 

27, 191 La. 558. 

18 C.J. p 1110 note 39. 

23. Mass.—Cutter v. Cooper, 125 N. 
E. 634, 234 Mass. 307. 

24. Mass.—Cutter v. Cooper, supra. 
Reason for role 

Questions asked of witnesses at a 
trial are usually asked by counsel 
having more or less well grounded 
reasons for anticipating the testi¬ 
mony to be given, whereas inter- 
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Togatories are commonly propound¬ 
ed to ascertain material facts in ad¬ 
vance of trial which are utterly un¬ 
known to the interrogator. 

Mass.—Cutter v. Cooper, supra. 

25. Wash.—Knapp v. Order of Pen- 
do, 79 P. 209, 36 Wash. 601. 

26. Ala.—Collins v. Mobile & O. R. 
Co., 97 So. 631, 210 Ala. 234. 

Tex.—Meyer v. Claus, 15 Tex. 516. 
Motion 

Where of the interrogatories not 
answered some were pertinent and 
others immaterial, that plaintiff's 
motion to require defendant to an¬ 
swer embraced them all, designat¬ 
ing them by number, and his mo¬ 
tion for continuance was because of 
failure to answer “said interroga¬ 
tories,” did not warrant the court's 
refusal to require answer to such 
interrogatories as were permitted. 
Ala.—Collins v. Mobile & O. R. Co., 
97 So. 631, 210 Ala. 234. 

27. Ind.—Hubler v. Pullen, 9 Ind. 
273, 68 Am.D. 620. 

28. Ala.—Rosenau v. Powell, 55 So. 
789, 173 Ala. 123. 

29. Ga.—People's Bank of Glenn- 
ville v. Burkhalter, 177 S.E, 708; 
179 Ga. 863. 

30. N.J.—Niven v. Union Trust A 
Hudson County Nat. Bank, 136 
A. 334, 5 N.XMisc. 29L 
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by statute, the defaulting party may resist their use 
as admissions or as evidence. 30 - 5 

Failure to disclose witnesses. Where a party fails 
to disclose his witnesses in response to a proper in¬ 
terrogatory demanding such information, the court 
may refuse to permit him to call any witnesses, 30 - 10 
and it has been held error to permit him to call 
as a witness one he did not list where he knew of 
such witness at the time he answered the interroga¬ 
tory. 30 - 15 However, the matter of permitting un¬ 
listed witnesses to testify has been held to rest in 
some degree in the discretion of the court; 30 - 20 and 
the court may permit an unlisted witness to testify 
where the rights of the adverse party are sufficiently 
protected, 30 - 25 or where it was not clear that the 
particular witness was within the scope of the in¬ 
terrogatory. 30 - 30 A witness may testify for defend¬ 
ant even though not listed in response to the inter¬ 
rogatories propounded to a codefendant as to whom 
a nonsuit has been entered. 30 - 35 

b. Waiver of Right to Relief 

The right to relief for failure or refusal of the in¬ 
terrogated party to answer interrogatories may be waived. 

The right of a party to relief for failure to an- 
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swer interrogatories is waived by his failure to ask 
that a time be fixed for filing proper answers, 31 or 
to move for a dismissal or suppression of a defense 
until after the jury are sworn. 32 Likewise, his right 
to have a judgment by default is waived by the 
failure to have the time for answering fixed.33 

Where a party who serves interrogatories receives 
them after the time within which they should have 
been answered, he thereby waives the objection that 
they were not answered in time, especially where he 
permits the trial to proceed without objection until 
he has rested his case; 34 but the mere fact that a 
party before announcing ready for trial fails to call 
attention to his motion to have interrogatories pro¬ 
pounded to the adverse party taken as confessed be¬ 
cause of his refusal to answer docs not waive his 
statutory right to have the interrogatories con¬ 
fessed, 35 and the mere fact that plaintiff causes the 
action to be placed on the trial list docs not consti¬ 
tute a waiver of the right to claim a default for 
failure to answer interrogatories. 36 

A party may not complain that the adverse party 
has not revealed relevant information where he has 
not exhausted the discovery procedures available to 
him. 36 - 5 


30.5 Tex.—Tillison v. Griffin, Civ. 
App., 148 S.W.2d 873. 

30.10 N.J.—Burke v. Central R. Co. 
of N. J., 126 A.2d 903, 42 N.J.Su- 
per. 387—Gibilterra v. Roaemawr 
Homes, 108 A.2d 295, 32 N.J.Su- 
per. 315, affirmed 115 A.2d 553, 19 
N.J. 166. 

Substantial right 

Failure to disclose names and ad¬ 
dresses of witnesses in response to 
interrogatories constitutes depriva¬ 
tion of substantial rights of pro¬ 
pounding party. 

N.J.—Burke v. Central R. Co. of N. J., 
126 A.2d 903, 42 N.J.Super. 387— 
Abbatemarco v. Colton, 106 A.2d 
12, 31 N.J.Super. 181. 

30.15 N.J.—Evtush v. Hudson Bus 
Transp. Co., 81 A.2d 6 , 7 N.J. 167, 27 
A.L.R.2d 731. 

D’Agostino v. Schaffer, 133 A.2d 
45, 45 N.J.Super. 395. 

X>ater discovered witness 
Where answer responding to de¬ 
mand for disclosure of persons know¬ 
ing relevant facts indicated disclo¬ 
sure of witnesses defendant then in¬ 
tended to call, and answer was not 
intended to bar later discovered wit¬ 


nesses, mala fides was not shown or 
charged, testimony of two witnesses 
not named in answer wns not object¬ 
ed to, and a third witness was ex¬ 
cused subject to recall when point of 
surprise was made, defendant was 
not barred by answer from calling 
such unnamed witnesses at trial, and 
defendant was not required under 
rule to disclose such witnesses before 
their actual production at trial. 

N.J.—Atlantic Northern Airlines v. 

Schwimmer, 96 A.2d 652, 12 N.J. 

293. 

Continuance 

When litigant, after denying 
knowledge of witnesses which ho in 
fact had, produces witnesses at trial, 
adverse parly should object to their 
being permitted to testify, and if 
they are permitted to testify should 
move that their testimony be strick¬ 
en, to allow trial court to sustain 
such objection and refuse to permit 
witness to testify, or order such tes¬ 
timony stricken, or to grant continu¬ 
ance to give surprised party oppor¬ 
tunity to investigate and secure re¬ 
buttal testimony, and under certain 
circumstances to grant mistrial. 
Wash.—Satlier v. Lindahl, 261 I 

682, 43 Wash.2d 463. I 


30,20 Minn.—Muggenburg v. Leigh¬ 
ton, 63 N.W.2d 533, 241 Minn. 498. 

30.25 N.J.—Vails v. Parnmus Bath¬ 
ing Beach, Inc., 134 A.2d 743, 46 N. 
J.Super. 353. 

30.30 N.J.-—Barber v. Vaccaro, 108 
A. 2 d 869, 32 N.J.Super. 573 . 

30.35 Pa.—Lyons v. Bodek’s Estate, 
142 A.2d 199. 

31. Iowa.—-Union Republican Co. v. 
Anderson, 232 NAV. 492, 211 Iowa 
1 . 

18 C.J. p 1110 note 46. 

32. La.—Gilzandouer v. Macarty, 10 
Mart. 70. 

N.J.—Gagllono v. J. ,s. Coffin, Jr. f Co., 
59 A.2d 8116, 137 N.J.Law 303. 

18 C.J. p 1110 note 47. 

33. Iowa.—Fahey v. Ancient Order 
of United Workmen, 374 N.W. 650, 
187 Iowa 825. 

3-4. N.J,—Voorhcos v. Jones, 29 N*. 
J.Law 270. 

35. Tax, —Lyon v. Files, 110 S.W. 
999, 50 Tex.Civ.App. 030. 

30. Mass.—Kennedy v. Gooding, 7 
Gray 417. 

36.5 N.J.—UuooRfuHco v. Public 

Service Klee. & (ins Co„ 140 A2d 
79, 49 N.J.Super. 385. 
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DISCOVERY § 69 

D. PRODUCTION AND INSPECTION OF WRITINGS AND OTHER MATTERS 


§ 69. Nature, Scope, and Right to Remedy in 
General 

By statute, parties litigant commonly have the right 
to procure the production and inspection, and even the 
copying and photographing, of writings or other matters 
in the possession or control of an adversary litigant in 
courts of law as well as in equity. 

Under statutory provisions to that effect in the 
various jurisdictions, parties litigant commonly have 
the right to require their adversaries to produce or 


make available for inspection or examination writ¬ 
ings or other matters in their custody or control ; 37 
and the courts have the power to grant discovery of 
articles or property in the possession of, or under 
the control of, a party relating to the merits of an 
action or a defense thereto. 37 * 5 

The validity of such statutes has been sustained; 38 
and they are regarded as remedial in nature, 39 to 
be liberally construed, 40 and as applicable to pend- 


37. Cal.—Holm v. Superior Court In 
and For City and County of San 
Francisco, 267 P.2d 1026, 42 C.2d 
500, rehearing denied 268 P.2d 722, 
42 C.2d 500. 

Iowa.—Fairbanks Morse & Co. v. Dis¬ 
trict Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 
703. 

18 C.J. p 1116 note 79. 

Statutes held clear and unambiguous 
Wyo.—Lake De Smet Reservoir Co. 
v. Kaufmann, 292 P.2d 482, 75 Wyo. 
87. 

37.5 N.Y.—Bearor v. Kapple, 24 N.Y. 
S.2d 655. 

Production, or deposit in court, or 
both 

Word “or” in statute providing 
that court, or judge thereof, may, on 
due notice and cause shown, order 
either party to give other, within 
specified time, inspection of property 
or inspection and copy or permission 
to take copy of any hooks and docu¬ 
ments in his possession or under his 
control containing evidence relating 
to action or special proceeding *'or M 
may require a deposit of books or 
documents with clerk and may re¬ 
quire their production at trial, means 
"and” and statute authorizes court, 
in its sound discretion, to grant both 
methods of relief afforded by stat¬ 
ute. 

Wis.—Culligan, Inc. v. Rheaume, 67 
N.W.2d 279, 268 Wis. 298. 

38. N.J.—Corpus Juris quoted ia 
Eaton Axle & Spring Co. v. Breeze 
Corporations, Inc., 162 A. 581, 10 
N.J.Misc. 1100, affirmed 168 A. 285, 
111 N.J.Law 282. 

18 C.J. p 1116 note 81. 
limited invasion of rights 

For purpose of discovery in admin¬ 
istration of justice, a limited inva¬ 
sion, in a limited manner, of one’s 
fundamental rights is permitted. 

Mo.—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W. 
2d 569, 351 Mo. 111. 

39. Cal.—Corpus Juris Secundum 
quoted in Holm v. Superior Court 
In and For City and County of San 
Francisco, 267 P.2d 1025, 1028, 42 C. 
2d 500, rehearing denied 268 P.2d 
722, 42 C,2d 50 0—McClatchy News¬ 


papers v. Superior Court of Sacra¬ 
mento County, 159 P.2d 944, 26 C. 
2d 386—Corpus Juris quoted in Un¬ 
ion Trust Co. of San Diego v. Su¬ 
perior Court in and for San Diego 
County, 81 P.2d 150, 157, 11 C.2d 
449, 118 A.L.R. 259. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—American 
Federation of Musicians v. Superi¬ 
or Court In and For Los Angeles 
County, 309 P.2d 874, 150 C.A.2d 
165—Milton Kauffman, Inc., v. Su¬ 
perior Court in and for Los Angeles 
County, 210 P.2d 88 , 94 C.A2d 8 — 
Parker v. Shell Oil Co., 130 P-2d 
158, 55 C.A.2d 48. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., 2 A.2d 922, 9 
W.W.Harr. 511. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287—Hampton 
Clinic v. District Court of Franklin 
County, 300 N.W. 646, 231 Iowa €5. 

Mo.—Corpus Juris Secundum cited in 
State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 386, 358 Mo. 
1088, 8 A.L.R.2d 1124. 

N.Y.—Wile v. Nassau Smelting & 
Refining Works, 200 N.Y.S. 154, 205 
App.Div. 657. 

N.C.—H. L. Coble Const. Co. v. Hous¬ 
ing Authority of City of Durham, 
93 S.E.2d 98, 244 N.C. 261—Corpus 
Juris quoted in Ross v. Robinson, 
118 S.E. 4, 185 N.C. 548. 

Wis.—Culligan, Inc. v. Rheaume, 67 
N.W.2d 279, 268 Wis. 298—Tilsen 
v. Rubin, 66 N.W.26 648, 268 Wis. 
131. 

18 C.J. p 1116 note 82. 

40. Cal.—Corpus Juris Secundum 
quoted iu Holm v. Superior Court 
in and for City and County of San 
Francisco, 267 P.2d 1025, 1028, 42 
C.2d 500, rehearing denied 268 P.2d 
722, 42 C.2d 500—McClatchy News¬ 
papers v. Superior Court of Sacra¬ 
mento County, 159 P.2d 944, 26 C. 
2d 386—Corpus Juris quoted in Un¬ 
ion Trust Co. of San Diego v. Su¬ 
perior Court in and for San Diego 
County, 81 P.2d 150, 157, 11 C.2d 
449, 118 A.L.R. 259. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—American 
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Federation of Musicians v. Supe¬ 
rior Court In and For Los Angeles 
County, 309 P.2d 874, 150 C.A.2d 
165—Milton Kauffman, Inc., v. Su¬ 
perior Court In and For Los An¬ 
geles County, 210 P.2d 88, 94 C.A. 
2d 8—Parker v. Shell Oil Co., 130 
P.2d 158, 65 C.A.2d 48—Austin v. 
Turrentine, 87 P.2d 72, 30 C.A.2d 
750, rehearing denied 88 P.2d 178, 
30 C.A.2d 750. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., 2 A.2d 922, 9 
W.W.Harr. 511. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287—Hampton 
Clinic v. District Court of Frank¬ 
lin County, 300 N.W. 646, 231 Iowa 
65. 

La.—Louisiana Farm Bureau Cot¬ 
ton Growers* Co-op. Ass’n v. Ba¬ 
con, 105 So. 278, 159 La. 169. 

Mo.—Corpus Juris Secundum cited In 
State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 386, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex 
rel. Iron Fireman Corp. v. Ward, 
173 S.W.2d 920, 351 Mo. 761. 

N.J.—Corpus Jhris quoted in Eaton 
Axle & Spring Co. v. Breeze Cor¬ 
porations, Inc., 162 A. 581, 10 N.J. 
Misc. 1100, affirmed 168 A. 285, 111 
N.J.Law 282. 

N.Y.—Gordon v. 580 Equities, Inc., 
159 N.Y.S.2d 865, 6 Misc.2d 330— 
Ely v. State, 123 N.Y.S.2d 628, 204 
Misc. 502—Merriam Display Supply 
Studio v. Harlambides, 91 N.Y.S.2d 
901, 196 Misc. 352. 

N.C.—H. L. Coble Const. Co. v. Hous¬ 
ing Authority of City of Durham, 
93 S.E.2d 98, 244 N.C. 261—Corpus 
Juris quoted in Dunlap v. London 
Guaranty & Accident Co., 163 S.E. 
750, 202 N.C. 651—Ross v. Robin¬ 
son, 118 S.E. 4, 185 N.C. 548. 

Pa.—Brauner v. Mutual Life Ins. Co. 
of N. Y., 4 Pa.Dist. & Co.2d 106, 56 
Lack.Jur. 117—Drawbaugh v. Penn¬ 
sylvania Power & Light Co., 84 Pa. 
Dist. & Co. 209, 64 Dauph.Co. 141. 

Wis.—Culligan, Inc. v. Rheaume, 67 
N.W.2d 279, 268 Wis. 298—Tilsen 
v. Rubin, 66 N.W.2d 648, 268 Wis. 
131—Frank v. Marquette Universi¬ 
ty, 245 N.W. 125, 209 Wis. 372. 

18 C.J. p 1116 note 82. 

Liberal in spirit 

Rules concerning discovery and in- 



§ 69 DISCOVERY 

mg actions. 41 The use of the remedy should be en¬ 
couraged rather than discouraged. 41 * 6 The right to 
the production and inspection of writings and other 
matters is, particularly as it relates to the jurisdic¬ 
tion of courts of law, 42 strictly statutory, 43 in that 
such right was not available under common law. 43 * 5 

The statutory right is intended to assist in the 
administration of justice 44 by facilitating and ex¬ 
pediting the preparation of cases for trial and, in a 
measure, guarding against undesirable surprise and 
delay; 44 * 6 and it is designed to simplify procedure 
and obtain admissions of facts and evidence, thereby 
shortening costly and time-consuming trials. 44 * 10 It 
is based on ancient principles of equity, 45 the stat¬ 
utes conferring it being but an enlargement of ju¬ 
dicial power by providing for the exercise of an 
old right in another tribunal 46 and being enacted 
with a view of providing a more speedy and less 
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expensive remedy than by proceedings in chan¬ 
cery. 47 

More specifically, the purpose of the statutes is to 
enable a party litigant to discover material infor¬ 
mation which, by reason of an opponent’s control, 
would otherwise be unavailable for judicial .scru¬ 
tiny, 47 * 5 and to provide a convenient and summary 
method of obtaining material and competent docu¬ 
mentary evidence in the custody or under the con¬ 
trol of an adversary. 47 - 10 It is a further extension 
of the concept of pretrial. 47 * 15 

The power of the court to compel discovery un¬ 
der the statute is very broad; 47 * 20 and, the statutes 
generally being permissive, 47 * 25 the application of 
the statute rests in the discretion of the court, as 
discussed infra § 81, and depends on the circum¬ 
stances of each particular case. 47 - 30 In other words, 
the right is not absolute, but is dependent on the 


spection are liberal in spirit and 
should be accorded a broad construc¬ 
tion. 

N.J.—Eilen v. Tappin’s, Inc., 81 A.2d 
500, 14 N.J.Super. 162. 

41. N.Y.—Wile v. Nassau Smelting 
& Refining Works, 200 N.Y.S. 154, 
205 APP-Dlv. 657. 

41.5 Cal.—American Federation of 
Musicians v. Superior Court In and 
For Los Angeles County, 309 P.2d 
874, 150 C.A.2d 165—Milton Kauff¬ 
man, Inc., v. Superior Court in and 
for Los Angeles County, 210 P.2d 
88 , 94 C.A.2d 8 . 

N.Y.—Gordon v. 580 Equities, Inc., 
159 N.Y.S.2d 865, 5 Misc.2d 330. 

42. N.J.—P. & D. Mfg. Co. v. Barn¬ 
es, 199 A. 9, 120 N.J.Law 229. 

43. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and for 
San Diego County, 81 P.2d 150, 11 
C.2d 449, 118 A.L.R. 269. 

Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Al¬ 
to County, 247 N.W. 203, 215 Iowa 
703. 

43.5 Concealment up to time of trial 
Privilege before trial of inspecting 

an article involved in action and in 
possession of other party was not 
accorded a litigant by early common 
law which laid down maxim of “nomo 
tenetur armare adversarium suum 
contra se” and in furtherance of such 
principle generally allowed litigants 
to conceal from each other up to time 
of trial evidence on which they meant 
to rely and would not compel either 
of them to supply other with any evi¬ 
dence to assist in conduct of cause. 
S.C.—Welsh v. Gibbons, 46 S.E.2d 
147, 211 S.C. 516, 175 A.L.R. 228. 

44. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and for 


San Diego County, 81 P.2d 150, 11 
C.2d 449, 118 A.L.R. 259. 

Mo.—Corpus Juris Secundum cited in 
State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 386, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex rel. 
St. Louis Union Trust Co. v. Sar- 
torius, 171 S.W.2d 569, 351 Mo. 
111 . 

N.Y.—Gordon v. 580 Equities, Inc., 
159 N.Y.S.2d 865, 5 Misc.2d 330. 
Pa.—Brauner v. Mutual Life Ins. Co. 
of N. Y., 4 Pa.Dist. & Co.2d 106, 56 
Lack.Jur. 117. 

“The modem tendency in the ad¬ 
ministration of justice is to relax the 
rules which relate to the inspection 
of writings to the end that the trial 
of actions may be expedited and jus¬ 
tice be more efficaciously and speed¬ 
ily administered." 

Cal.—Milton Kauffman, Inc., v. Su¬ 
perior Court In and For Los An¬ 
geles County, 210 P.2d 88 , 93 , 04 C. 
A.2d 8 . 

44.5 Mo.—State ex rel. St. Louis Un¬ 
ion Trust Co. v. Sartorius, 171 S.W. 
2d 569, 351 Mo. 111. 

44.10 Mich.—Berney v. Volk, 67 N. 
W.2d 801, 341 Mich. 647, 

45. Cal.—Holm v. Superior Court in 
and for City and County of San 
Francisco, 267 P.2d 1025, 42 C. 3 d 
500, rehearing denied 268 F. 2 d 722, 
42 C.2d 500—Union Trust Co. of 
San Diego v. Superior Court in and 
for San Diego County, 81 P.2d 150, 
11 C.2d 449, 118 A.L.R. 259. 

48. Cal.—Parker v. Shell Oil Co., 130 
F.2d 158, 55 C.A.2d 48. 

N.J.—P. & D. Mfg. Co. v. Barnes, 199 
A. 9, 120 N.J.Law 229. 

Ohio.—Dicckbrador v. New York 
Cent R. R., Com.Pl., 113 N.E.2d 
268. 


Modern conception 

Statutes relating to production of 
books and papers by parties to pend¬ 
ing suits are a modern conception 
enacted for purpose of supplanting 
outmoded bill of discovery, and are 
necessary to administration of jus¬ 
tice under modern social and econom¬ 
ic conditions. 

Mo.—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W. 
2 d 569, 351 Mo. 111 . 

47. Cal.—Austin v. Turrentine, 87 
P.2d 72, 30 C.A.2d 750, rehearing 
denied 88 P. 2 d 178, 30 C.A.2d 750. 
N.J.— Corpus Juris quoted iu Eaton 
Axle & Spring Co. v. Breeze Cor¬ 
porations, Inc., 162 A. 581, 10 N.J. 
Miac. 1100, affirmed 168 A. 285, 111 
N.J.Law 282. 

N.C.— Corpus Juris quoted in Ross v. 
Robingjon, 118 S.E. 4, 5, 185 N.C. 
648. 

18 C.J. p 1116 note 80. 

47.5 Cal.—American Federation of 
Musicians v. Superior Court In and 
For Los Angeles County, 309 F.2d 
874, 150 C.A.2d 165—Milton Kauff¬ 
man, Inc., v. Superior Court in and 
for Los Angelos County, 210 P.2d 
88 , 94 C.A.2d 8 . 

Ill.—Chapman v. Gulf, M. & 0. R. 
Co., 86 N.K.2d 552, 337 Ill.App. 611. 

47.10 Iowa.—Hampton Clinic v. Dis¬ 
trict Court of Franklin County, 300 
N.W. 046, 231 Iowa 65. 

47.15 Mich.—Berney v. Volk, 67 N. 
W.2d 801, 341 Mich. 647. 

47.20 N.Y.—:La Pasta v. Bacon, 40 
N„Y.S. 2 d 653. 

47.25 Wyo.—Lake Do Smet Reser¬ 
voir Co. v. Kaufmann, 292 l\2d 482, 
75 Wyo. 87. 

47.30 N.Y.—La Paata v. Bacon, 40 
N.Y.S.2d 653. 
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existence of certain conditions. 47 * 35 The court has 
no power to compel plaintiff, on defendant’s mo¬ 
tion to strike the complaint, to produce documents 
for defendant’s inspection. 47 * 40 

On the other hand, while statutes of this character 
are not limited to the scope of the historical bill 
of discovery in equity, 47 * 45 neither are they to be 
construed so broadly as to contravene constitu- f 
tional provisions inhibiting unreasonable searches 
and seizures. 48 The inspection granted must be 
reasonable and under the safeguards which the law 
provides in keeping with the constitutional guar¬ 
anty against unlawful search and seizure. 48 - 5 Fur¬ 
ther, a statute authorizing inspection will not be 
construed in such a manner as to require a party 
having the custody or control of original writings 
to attach them to his pleadings. 49 

Copying and photographing . Under a statute or 
rule expressly so providing, the court may order a 
party to permit the copying and photographing of 
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the document or thing in issue. 49 - 5 

Bill of particulars distinguished . A bill of par¬ 
ticulars is to be distinguished from a discovery and 
inspection, in that a bill of particulars is sought for 
the purpose of amplifying the pleadings in order to 
limit the issues, while discovery and inspection 
are sought to procure evidence in order to prove 
one’s cause of action. 49 * 10 

Production of documents at examination before 
trial distinguished . The right of inspection of docu¬ 
ments required to be produced in connection with 
the right to examine a party before trial, as dis¬ 
cussed supra § 52, is to be distinguished from the 
right of inspection, discussed herein, which is a 
general right. 49 * 15 

Production of documents at trial distinguished. 
The statutory right to compel disclosure of facts 
or the production of papers before trial is to be dis¬ 
tinguished from the power of a court to compel the 
production of documents on trial 50 which is held 


47.35 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

47.40 Assignment as affecting- real 
party in interest 

Where defendant moved to strike 
complaint on ground that plaintiff 
was not real party in interest be¬ 
cause loan agreement between plain¬ 
tiff and insurance company consti¬ 
tuted complete assignment of plain¬ 
tiff's cause of action to insurance 
company, court had no power to re¬ 
quire plaintiff to produce for inspec¬ 
tion on motion his insurance con¬ 
tract. 

N.Y.—Gorman v. Baltimore Drive It 
Yourself Co., 46 N.Y.S.2d 530. 

47.45 Cal.—Holm v. Superior Court 
In and For City and County of San 
Francisco, 267 P.2d 1025, 42 C.2d 
500, rehearing denied 268 P.2d 722, 
42 C.2d 500. 

48. Mo.—Corpus Juris Secundum 
cited in State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 386, 358 
Mo. 1088, 8 A.L.R.2d 1124. 

Mont.—State ex rel. Pitcher v. Dis¬ 
trict Court of Fifth Judicial Dist. 
in and for Madison County, 133 P. 
2d 350, 114 Mont. 12S. 

Utah.—Evans v. Evans, 98 P.2d 703, 
98 Utah 189. 

Seasonable search and seizure per¬ 
mitted 

Statutes relating to production of 
hooks and papers by parties to pend¬ 
ing suits permit reasonable searches 
and seizures of books, papers, and 
•documents in possession of parties 
when containing evidence material to 
•cause. 

Mo.—State ex rel. St. Louis Union 


Trust Co. v. Sartorius, 171 S.W.2d 
569, 351 Mo. 111. 

48.5 Mont.—State ex rel. Pitcher v. 
District Court of Fifth Judicial 
Dist. in and for Madison County, 
133 P.2d 350, 114 Mont. 128. 

49. Ala.—Goodall-Brown Co. v. Bay, 
53 So. 137, 168 Ala. 350. 

18 C.J. p 1116 note 79 [b]. 

49.5 N.Y.—Frank v. Papa, 31 N.Y.S. 
2d 704, 263 App.Div. 844. 

3021 Corp. v. Napoli, 49 N.Y.S.2d 
399—La Pasta v. Bacon, 40 N.Y.S. 
2d 653. 

Pa.—Naylor v. Baker's Merchandise 
Co., 84 Pa.Dist. & Co. 529. 

49.10 N.Y.—Dache v. Abraham & 
Straus, 66 N.Y.S.2d 787, 187 Misc. 
1001. 

49.15 N.Y.—Laitenberger v. State, 
57 N.Y.S.2d 418. 

Difference in construction of scope 
While statute providing for deposi¬ 
tion and statute providing for discov¬ 
ery by production and inspection of 
documents are both part of discov¬ 
ery procedure, each statute spells out 
scope of its operation within a dif¬ 
ferent specific phase of discovery, 
and statute relating to production 
and inspection of documents will not 
be liberalized by applying to statute 
broader scope of deposition statute. 
S.D.—Bean v. Best, 80 N.W.2d 565. 

50. Ala.—Ex parte Anniston Person¬ 
al Loans, Inc., 96 So.2d 627, 266 
Ala. 356. 

Conn.—Banks v. Connecticut By. & 
Lighting Co., 64 A. 14, 79 Conn. 
116. 

Pa.—Egan v. Plotnick, 51 Fa.Dist. & 
Co. 68—U. S. Gypsum Co. v. Birds- 
boro Steel Foundry & Machine Co., 
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50 Pa.Dist. & Co. 540, affirmed 52 
A.2d 344, 160 Pa.Super. 548. 

Barry v. Aetna Ins. Co., Com.Pl., 
36 Del.Co. 206. 

Remedy not available for production, 
before trial 

(1) Remedy provided by statute 
authorizing trial court to require par¬ 
ties to produce at trial records and 
documents in their possession is not 
available for production of docu¬ 
ments prior to trial. 

Fa.—Peoples City Bank v. John Han¬ 
cock Mut. Life Ins. Co., 44 A. 2d 514, 
353 Pa. 123, 161 A.L.R. 1143. 

( 2 ) In action for malpractice, an 
order, requiring defendant to sign 
and give to plaintiff's counsel written 
consent for plaintiff or his counsel 
or their agent to examine hospital 
records, nurses’ records, and any 
X-ray pictures of plaintiff’s case, and 
to make copies thereof, was not au¬ 
thorized by statute empowering a 
court to require parties to produce 
books or writings at trial. 

Pa.—Whetsel v. Shaw, 22 A.2d 751, 
343 Pa. 182. 

Supplementary power 

Statute empowering court, on affi¬ 
davit of necessity and materiality, 
to require a party to suit to produce 
documents in his possession is sup¬ 
plementary to statute looking to pro¬ 
duction of documents at trial. 

Ala.—Ex parte Rowell, 26 So.2d 554, 
248 Ala. 80—Ex parte Darring, 7 
So.2d 564, 242 Ala. 621. 

Incidental effect of role for subpoena 
duces tecum 

Supreme court rule authorizing is¬ 
suance of subpoena duces tecum for 
production of books, papers, docu¬ 
ments, or other objects was not in- 
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to be within the inherent powers of the court, 51 and 
is considered in its various aspects in Equity § 449, 
Evidence § 754 et seq, and Witnesses § 25. 

§ 70, Actions and Proceedings in Which In¬ 
spection Authorized 

While the production of books, papers, documents, or 
other articles, may be had only in such actions or pro¬ 
ceedings as are within the intent of the statute, under# 
some statutes the provisions are applicable to all types 
of actions, legal or equitable. 

While the production of books, papers, documents, 
or other articles, under statutory provisions there¬ 
for may be had in such actions or proceedings as are 
within the intent of the statute, and only in such pro¬ 
ceedings, 52 under some statutes, the provisions re¬ 
lating to the production and inspection of books 
and documents are applicable to all types of actions, 
legal or equitable. 52 - 5 

Libel . It has been held that a production cannot 
be compelled in aid of an action of libel, 53 but it has 
also been held that when the power to allow the in¬ 
spection of papers is general in the statute it may be 
exercised in all cases, even in cases of libel, when 
the pleadings refer to any documents. 54 

Rent-control proceedings . On a landlord’s appli¬ 
cation in an administrative proceeding for a rent 
increase, the tenant does not have the right to ex¬ 


amine the records submitted by the landlord in sup¬ 
port of his application ; 54 - 5 nor does the tenant have 
such right in his proceeding for an order setting 
aside the determination of the body or officer ad¬ 
ministering rent control granting increases in 
rent. 54 - 10 

§ 71(1). Subjects of Production and Inspec¬ 
tion 

The application of discovery procedures to books, 
papers, and writings is discussed infra §§ 71(2)- 
71(8); and their application to things other than 
books and papers is discussed infra § 71(9). 

Examine Pocket Parts for later cases. 

§ 71(2). - Books and Papers 

It is the present trend that there should be disclosure 
of all pertinent books, papers, and documents which will 
servo to aid the parties in adjusting their differences at 
pre-trial hearings. 

It is the present trend of appellate courts that 
there should be disclosure of all pertinent books, 
papers, and documents which will serve to aid the 
parties in adjusting their differences at pre-trial 
hearings, 51 - 50 since a lawsuit is not a game which 
is to be won by the smartest player, but a search for 
the truth. 54 - 55 Accordingly, in most jurisdictions 


tended as a rule of discovery, but 
rather its purpose is to enforce pro¬ 
duction of documents or objects at 
trial that contain evidence material 
and relevant to issues and to require 
prior production and inspection of 
such records or objects if prior pro¬ 
duction and inspection will expedite 
trial. 

Mo.—State ex rel. Phelps v. McQueen, 
296 S.W.2d 86 . 

Evasion of discovery statute 
A party may not escape provisions 
of discovery statute by attempting 
to use statute authorizing court to 
order production of documentary evi¬ 
dence on trial or on taking of depo¬ 
sitions to accomplish same purpose. 
Mo.—State ex rel. Clemens v. Witt- 
haus, 228 S.W.2d 4, 360 Mo. 274. 

51. Conn.—Katz v. Richman, 168 A. 
219, 114 Conn. 165. 

52. Mass.—Owens-Illinois Glass Co. 
v. Bresnahan, 79 N.E.2d 195, 322 
Mass. 629, 13 A.L.R.2d 653. 

N.Y.—Spector v. Rosman Metal Body 
Co., 51 N.Y.S.2d 468, 268 App.Div. 
929. 

Action for damages for breach of 
contract 

N.Y.—Tannenbaum v. Carvel, 65 N. 

Y.S.2d 56, 271 App.Div. 790. 
Arbitration proceedings 
Inspection of books and papers 


may not be had in arbitration pro¬ 
ceedings. 

N.Y.—In re Schwartz, 217 N.Y.S. 233. 
127 Misc. 452. 

injury of servant or employee 

Statutory examination of “ways, 
works or machinery” is applicable 
only where a servant or employee 
has been injured in course of em¬ 
ployment. 

Mass.—Owens-Illinois Glass Co. v. 
Bresnahan, 79 N.E,2d 195, 322 Mass. 
629, 13 A.L.R.2d 653. 

Removal of trustee 

In proceeding for removal of trus¬ 
tee, petitioner was authorized to in¬ 
spect and copy books, papers, docu¬ 
ments, and records relating to the 
trust estate, under direction and su¬ 
pervision of attorney appointed as 
referee, pursuant to rules of civil 
practice. 

N.Y.—In re Wagenheim’s Estate, 298 
N.Y.S. 907, 164 Misc. 823, reversed 
on other grounds In re Wagon- 
heim's Will, 3 N.Y.S.2d 3 80, 254 
App.Div. 614. 

In Pennsylvania 

(1) It seems that the Act of Febr. 
27, 1798, 3 Sm.L. 303, 28 rub.Ht. {? 
61, providing for the production of 
books and writings, is not applicable 
to tort actions. 


Pa.-—Thorne v. Schneider, 33 Pa.Dist. 
& Co. 4 49. 

(2) However, it has been held that 
an inspection might he granted in an 
action founded on tort. 

Pa.—Marsh v. Mcrtz, 32 Pa.Dist. & 
Co. 117. 

52.5 Ohio.— Pldgeon v. Yeager, 9 
Ohio Supp. 3. 

53. N.Y .—Opdyke v. Marble, 44 
Barb. 64. 

54. Oil.—Modal chy Newspapers v. 
Superior Court nf Sacramento 
County, 159 P.2d 94 1, 26 C.2d 386. 

Wis.—Krails v. Sentinel Co., 23 N.W. 
12, 62 Wis. 660. 

54.5 N.Y.—Moukacl v. ltoss, 79 N.Y. 
S.2d 779, 274 App.Mv. 74. 

54.10 Denial held not arbitrary or 
capricious 

In proceeding by lenant for order 
sotting aside del erminal ion of state 
rent administrator granting increas¬ 
es in rent, it was not arbitrary or ca¬ 
pricious to deny a tenant an oppor¬ 
tunity to examine records submitted 
by landlord in support of his appli¬ 
cation for rent Increases. 

N.Y.-—April v. Abrams, 155 N.Y.S.2d 
953. 

54.50 N.Y.—Mallon v. Ginsberg, 173 
N.Y.S.2d 412. 

54.55 N.Y.—Mallon v. Ginsberg, su¬ 
pra. 
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the statutes provide for the obtaining and inspec¬ 
tion of books and papers of the adverse party; 55 
and in general such statutes have been liberally in¬ 
terpreted, 56 subject to the requirements that the in¬ 
formation which they are alleged to contain and 
which it is sought to procure is material and rele¬ 
vant, as discussed infra § 71(3), in the possession or 
control of the adverse party, infra § 71(4), that it 
is not an infringement of the rules of law protecting 
the disclosure of privileged communications, infra § 

72, or the privilege of a party as a witness, infra § 

73, and that it is sought on proper grounds and for 
a proper purpose, infra § 74. 

Discovery and inspection will not lie where it is 
not clear that the matters referred to, such as agree¬ 
ments, are written instruments or documents. 56 - 5 

Particular books and papers . It has been held 
proper to have a discovery of such instruments as 
contracts, 56 - 10 deeds, 57 letters, 58 insurance poli¬ 
cies, 58 - 5 medical records, 58 - 10 negotiable instru- 


DISCOVERY § 71(2) 

ments, 58 * 15 telegrams, 59 wills, 59 * 5 or instruments 
sued on. 60 However, the statute relating to the in¬ 
spection of writings has no application to the right 
of a testator to inspect his will which had been de¬ 
posited with the clerk of court for safekeeping in 
an incompetency proceeding. 60 - 5 

Documents referred to in pleadings or affidavits . 
Under a provision to that effect, a party to an ac¬ 
tion is enabled to compel the production for inspec¬ 
tion of any document referred to in the pleadings or 
affidavits of the party or parties against whom the 
relief is sought. 60 - 10 However, under the general 
discovery provisions the determining factor is 
whether the discovery sought relates to the merits 
of the action, 00 - 15 and reference in the pleadings or 
affidavits to the document need not be estab¬ 
lished. 60 * 20 

Document used to refresh memory at examina¬ 
tion before trial. It has been held that a party may 
be entitled to a discovery and inspection of a docu- 


55. N.J.—Corpus Juris quoted in 
Eaton Axle & Spring Co. v. Breeze 
Corporations, Inc., 162 A. 581, 10 N. 
J.Misc. 1100, affirmed 168 A. 285. 
Ill N.J.Law 282. 

18 C.J. p 1116 note 79. 

56. R.I.—Arnold v. Pawtuxet Val¬ 
ley Water Co., 26 A. 55, 18 R.I. 189, 
19 L.R.A. 602. 

18 C.J. p 1116 note 82. 

56.5 N.Y.—Dache v. Abraham & 
Straus, 66 N.Y.S.2d 787, 187 Misc. 
1001. 

56.10 N.J.—Cannon v. Virginia Ste¬ 
vedoring Corp., 81 A.2d 832, 14 N. 
J.Super. 248. 

57. N.Y.—Beck v. Bohm, 88 N.Y.S. 
584, 95 App.Div. 273. 

Jackson v. Jones, 3 Cow. 17. 

58. Iowa.—Main v. Ring, 260 N.W. 
859, 219 Iowa 1270. 

18 C.J. p 1116 note 84. 

Insured and insurer 

(1) In an action on a life insurance 
policy defended on ground deceased 
had been suspended for nonpayment 
of dues in defendant fraternal asso¬ 
ciation, it was required to produce 
for inspection original letters con¬ 
stituting correspondence between in¬ 
surer and insured. 

Ala.—Sovereign Camp, W. O. W., v. 
Graham, 107 So. 98, 214 Ala. 239. 

(2) In action for double indemni¬ 
ty benefit of life policy for acciden¬ 
tal death of insured while in military 
service, discovery and inspection of 
correspondence between insurer and 
insured or anyone on his behalf 
would be granted to determine if at 
time of payment of premium it was 
tendered on condition that military 
service should not affect double in¬ 
demnity provision and, if that were 


not case, that insurer should return 
premium. 

N.Y.—Parrino v. Prudential Ins. Co. 
of America, 89 N.Y.S.2d 245, 275 
App.Div. 861. 

58.5 Suit for personal injuries 
against city and its insurance car¬ 
rier 

N.H.—Villars v. City of Portsmouth, 
129 A.2d 914, 100 N.H. 453. 

58.10 N.Y.—Cardinal v. University 
of Rochester, 69 N.Y.S.2d 355, 271 
App.Div. 1048. 

58.15 Pa.—Fern Hill Sportswear Co. 
v. Willensky, 85 Pa.Dist. & Co. 487, 
54 Lack.Jur. 167. 

Check 

Idaho.—Lyon v. Melgard, 163 P.2d 
1019, 66 Idaho 599. 

Promissory notes 

N.Y.—Union Trust Co. of Rochester 
v. Francis, 277 N.Y.S. 332, 154 Misc. 
83. 

59. Iowa.—Main v. Ring, 260 N.W. 
859, 219 Iowa 1270. 

18 C.J. p 1116 note 85. 

59.5 Mo.—State ex rel. St. Louis 
Union Trust Co. v. Sartorius, 171 S. 
W.2d 569, 351 Mo. 111. 

60. La.—Mosely v. Wright, 149 So. 
887, 177 La. 1002. 

N.Y.—Frank v. Papa, 31 N.Y.S.2d 704, 
263 App.Div. 844. 

Union Trust Co. of Rochester v. 
Francis, 277 N.Y.S. 332, 154 Misc. 
83. 

18 C.J. p 1116 note 86. 

60.5 N.C.—In re Gamble, 93 S.E.2d 
66, 244 N.C. 149. 

60.10 N.Y.—'Wile v. Nassau Smelt¬ 
ing & Refining Works, 200 N.Y.S. 
154, 205 App.Div. 657. 
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Dache v. Abraham & Straus, 66 
N.Y.S.2d 787, 187 Misc. 1001—Stork 
Restaurant v. Portfolio, 53 N.Y.S. 
2d 773, 183 Misc. 946. 

Underlying purpose of section of 
Civil Practice Act dealing with dis¬ 
covery or inspection on notice is to 
make available to opposing party a 
copy of document referred to by par¬ 
ty in his affidavit or pleadings. 

N.Y.—:Parry v. Flamma, 130 N.Y.S. 
2d 139. 

Sufficiency of reference in deposition 

(1) Provision has been held to ap¬ 
ply to a document referred to in an 
examination before trial, since an 
examination before trial is a “deposi¬ 
tion” equivalent to an affidavit with¬ 
in statute with respect to discovery. 
N.Y.—Schnur v. Gajewski, 163 N.Y. 

S.2d 259, 6 Misc.2d 206. 

(2) However, it has also been held 
that an “affidavit" and a “deposi¬ 
tion” are not one and same, within 
meaning of section authorizing a par¬ 
ty to obtain discovery and inspec¬ 
tion of documents by giving notice 
to his adversary to produce any docu¬ 
ments referred to in adversary's 
pleadings or affidavits, and a ref¬ 
erence to a document in course of 
testimony taken by deposition was 
not a reference made in an “affi¬ 
davit”. 

N.Y.—Zinner v. Louis Meyers & Son, 
43 N.Y.S.2d 319, 181 Misc. 344. 

60.15 N.Y.—Parry v. Flamma, 130 
N.Y.S.2d 139. 

Materiality and relevancy of books 
and papers sought to be required 
to be produced and inspected see 
infra § 71(3). 

60.20 N.Y.—Parry v. Flamma, supra. 
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ment used by his adversary, or an employee of his 
adversary, to refresh his memory in preparation 
for an examination before trial. 60 * 25 

§ 71(3).-Materiality and Rele¬ 

vance 

In general the right to the production and inspection 
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of books and papers is limited to such documents as are 
material and relevant to the establishment of the cause 
of action or defense; and under some statutes the docu. 
ments must contain or constitute admissible evidence. 

In general, a party is ordinarily entitled to the 
production of books, documents, and papers which 
are material and relevant to the establishment of his 
cause of action or defense ; 61 and he is entitled to 


60.25 Statement of ship captain 
Counsel for plaintiff in death ac¬ 
tion should be permitted to inspect 
and question defendant's employee, 
who was captain of vessel on which 
decedent was employed at time of 
fatal accident, with respect to state¬ 
ment given by captain to defend¬ 
ant’s attorney, during examination of 
captain before trial, where he testi¬ 
fied that he used statement on day 
before examination for purpose of 
refreshing his recollection of things 
therein and that his memory was re¬ 
freshed by reference thereto, al¬ 
though he did not actually use state¬ 
ment during examination. 

N.Y.—Alfredsen v. Loomis, 148 N.Y. 
S.2d 468. 

61. U.S.—Fidelity & Casualty Co. 
v. Tar Asphalt Trucking Co., D. 
C.N.J., 30 F.Supp. 216—Southern 
Lands v. Henderson, D.C.La., 28 
F.Supp. 701—Monks v. Hurley, D. 
C.Mass., 28 F.Supp. 600. 

Alaska.—Crinis v. Alaska Treadwell 
Gold Mining Co., 6 Alaska 52. 

Cal.—General Elec. Co. v. Superior 
Court in and for Alameda County, 
291 P.2d 945, 45 C.2d 897—Holm 
v. Superior Court In and For City 
and County of San Francisco, 267 
P.2d 1025, 42 C.2d 500, rehearing de¬ 
nied 268 P.2d 722, 42 C.2d 500. 

Del.—Jones v. Westinghouse Elec. 
Supply Co., 128 A.2d 808—Lore v. 
Girard Trust Corn Exchange Bank, 
121 A.2d 309, 10 Terry 540—Mari¬ 
etta Mfg. Co. v. Hedges-Walsh- 
Weidner Co., 2 A.2d 922, 9 W.W. 
Harr. 511—Fox v. Derrickson, 104 

A. 155, 7 Boyce 129. 

Fla.—Miakka Estates v. B. L. E. 
Realty Corporation, 181 So. 423, 
132 Fla. 307—Commercial Bank in 
Panama City v. Atlanta & St. A. 

B. Ry. Co., 162 So. 51 2, 120 Fla. 
167. 

Iowa.—Main v. Ring, 260 N.W. 859, 
219 Iowa 1270—Iowa Farm Credit 
Corporation v. Hutchison, 223 N. 
W. 271, 207 Iowa 453. 

Mich.—Layton v. Cregan & Mallory 
Co., 248 N.W. 539, 263 Mich. 30— 
Wuerth v. Frohlich, 232 KW. 373, 
251 Mich. 701. 

Miss.—Robertson v. Greenwood Lum¬ 
ber Co., 90 So. 487, 127 Miss. 793, 
Mo.—State ex rel. Iron Fireman 
Corp. v. Ward, 173 S.W.2d 920, 351 
Mo. 761—State ex rel. Schlueter 
Mfg. Co. v. Beck, 85 S.W.2d 1026, 
337 Mo. 839. 

State ex rel. Laughlin v. Sartori- 


us, App., 119 S.W.2d 471—Sinclair 
Refining Co. v. Nat. L. McGuire 
Oil & Supply Co., App., 221 S.W. 
378. 

Mont.—State ex rel. Pitcher v. Dis¬ 
trict Court of Fifth Judicial Dist. 
in and for Madison County, 133 P. 
2d 350, 114 Mont. 128. 

N.J.—Sunbeam Corp. v. Windsor- 
Fifth Ave., 102 A.2d 32, 14 N.J. 235. 

In re Wozar's Estate, 111 A.2d 
768, 34 N.J.Super. 133—Stenzler v. 
Wigton-Abbott Corp., 78 A.2d 714, 
11 N.J.Super. 600—Crisafulli v. 
Public Service Coordinated Trans¬ 
port, 72 A.2d 429, 7 N.J.Super. 521. 
N.Y.—Paliotto v. Hartman, 156 N.Y. 
S.2d 220, 2 A.D.2d 866—Morris v. 
E. A. Laboratories, 33 N.Y.S.2d 
464, 263 App.Div. 540—Rubel Cor¬ 
poration v. Santoro, 18 N.Y.S.Sd 
699, 259 App.Div. 750—Ehrlich v. 
New York Cent. R. Co., 295 N.Y.S. 
181, 251 App.Div. 721—Zalta v. 

Guaranty Trust Co. of New York, 
291 N.Y.S. 71, 249 App.Div. 640— 
Rosenthal v. Magazine Repeating 
Razor Co., 246 N.Y.S. 286, 231 

App.Div. 79—Insurance Co. of 
North America v. Bernard, 226 N. 
Y.S. 524, 222 App.Div. 512. 

In re Kimelman’s Estate, 3 56 N. 
Y.S.2d 465, 4 Misc.2d 374—Morrinm 
Display Supply Studio v. Harlnm- 
bides, 91 N.Y.S.2d 901, 196 Misc. 
352. 

Parry v. Flamma, 130 N.Y.S.2d 
139—La Pasta v. Bacon, 40 N.Y. 
S.2d 653—Bearor v. Ivappie, 24 N. 
Y.S.2d 655—Manzi v. State, 23 N. 
Y.S.2d 21—Pritchard v. Security 
Trust Co. of Rochester, 188 N.Y. 
S. 548. 

N.C.—Salisbury & S. Ry. Co. v. 
Southern Tower Co., 105 S.E. 28, 
180 N.C. 422. 

Ohio.—Driver v. F, W. Woolworth 
Co., 16 N.E.2d 548, 58 Ohio App. 
299—Trustees of Ohio Wesleyan 
University v. State ex rol. Fulton, 
197 N.E. 612, 50 Ohio App. 51. 

Pa,—Schiavo v. Caplo, 1 Pa.Dist. & 
Co.2d 623, 45 Luz.Leg.Reg. 85— 
Bradley v. Philadelphia Transp. 
Co., 87 Pa.Dist. & Co. 548—Fern 
Hill Sportswear Co. v. Willensky, 
85 Fa.Dist. & Co. 487, 54 Lack. 
Jur. 167—Dorfman v. Philadelphia 
Transp. Co., 79 Pa.Dist. & Co. 380. 
S.D.—Bean v. Best, 80 N.W.2d 565. 
Wis,—Leuslnk v. O'Donnell, 39 N.W. 

2d 675, 255 Wis. 627. 

Wyo.—Lake De Smet Reservoir Co. i 
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v. Kaufmann, 292 P. 2 d 482 75 

Wyo. 87. 

36 C.J. p 1067 note 98. 

Grant of discovery held, proper 

(1) In general. 

N.Y.—Parrino v. Prudential Ins. Co. 
of America, 89 N.Y.S.2d 245, 275 
App.Div. 861. 

(2) Order requiring defendant in 
deceit action to produce correspond¬ 
ence for inspection of plaintiff be¬ 
fore trial properly included material 
correspondence with various named 
companies which plaintiff alleged, 
and defendant did not deny, were 
merely trade names used by defend¬ 
ant for purpose of presenting dif¬ 
ferent fronts for conducting same 
kind of business. 

Iowa.—Main v. Ring, 260 N.W. 859 
219 Iowa 1270. 

Grant held not abuse of discretion 

Cal.—American Federation of Musi¬ 
cians v. Superior Court Tn and For 
Los Angeles County, 309 P. 2 d 874, 
150 C.A. 2 d 165. 

Mo.—State ex rol. Cummings v. Witt- 
haus, 219 S.W.2d 383, 358 Mo. 1088, 
8 A.L.R.2d 1124. 

N.O.—H. L. Coble Const. Co. v. 
Housing Authority of City of Dur¬ 
ham, 93 S.E.2d 98, 244 N.C. 261. 
Tox.—Highway Ins. Underwriters v. 

Griffith, Civ.App., 290 SAV.2d 950. 
Wis.—GVspuglio v. Cespugiio, 300 N. 

W. 780, 238 Wis. 603. 

Attempted cancellation 

A writing otherwise subject to dis¬ 
covery hns been hold to remain so, 
notwithstanding irieffoofunI attempts 
of a party to cancel such writing. 
Wis.—Worthington Dump Machin¬ 
ery Corporation v. Northwestern 
Iron Co., 186 N.W. 156, 176 Wis* 
35. 

Medical records 

Where plaintiff testified In exam¬ 
ination before trial of personal in¬ 
jury action that prior nervous condi¬ 
tion had increased because of acci¬ 
dent, refusal of trial court to enter 
order directing plaintiff to consent 
to inspection and copying of medical 
records pertaining to his nervous or 
psychiatric condition prior to acci¬ 
dent, if madn in exercise of discre¬ 
tion, was an abuse of discretion. 
Wis.—"Thompson v. Huberts, 09 N.W. 
2d 482, 269 Wis. 472. 

Scope and extent of remedy 
Discovery of writings on behalf 
of defendant extends to any matter 
which la necessary to enable him to 
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the production or inspection of writings only in such | a case. 62 In fact, it has been held that the court 


meet the issues presented by the 
complaint not being limited to an 
affirmative defense, so it has been 
held that, where a cause of action 
rests on an assignment, the exist¬ 
ence of which defendants have de¬ 
nied, they are entitled to an inspec¬ 
tion of the assignment and a dis¬ 
covery of the books, papers, and 
documents relating thereto. 

N.Y.—Pritchard v. Security Trust Co. 

of Rochester, 188 N.Y.S. 548. 

Books of trustee 

Where, in trustee’s action against 
trustor, trustor filed a cross com¬ 
plaint and counterclaim alleging 
negligence and fraud on part of 
trustee in administration of trust, 
and demurrer to such pleading was 
overruled, it was held that trustee's 
books were subject to production and 
inspection as material, in view of 
verified allegations with respect to 
negligence and fraud of trustee. 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Statement of account and invoices 
Statement of account between par¬ 
ties, in a suit for sum alleged to be 
due by account for produce, goods, 
and chattels, and the original in¬ 
voices allegedly constituting such ac¬ 
count, were proper matter for an or¬ 
der for an inspection by defendant 
in advance of trial pursuant to stat¬ 
ute. 

Ala.—Ex parte Darring, 7 So.2d 564, 
242 Ala. 621. 

62. Ala.—Ex parte Rowell, 26 So.2d 
554, 248 Ala. 80. 

Cal.—Adams v. Superior Court In 
and For San Bernardino County, 
317 P.2d 983, 49 C.2d 427—General 
Elec. Co. v. Superior Court in 
and for Alameda County, 291 P.2d 
945, 45 C.2d 897—McClatchy News¬ 
papers v. Superior Court of Sacra¬ 
mento County, 159 P.2d 944, 26 C.2d 
386—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C. 2 d 
449, 118 A.L.R. 259. 

Pyper v. Jennings, 191 P. 565, 
47 C.A. 623. 

Del.—Putterman v. Daveler, Ch., 
134 A.2d 480—Marietta Mfg. Co. 
v. Hedges-Walsh-Weidner Co., 2 A. 
2d 922, 9 W.W.Harr. 511—Wise v. 
Western Union Telegraph Co., 178 
A. 640, 6 W.W.Harr. 456. 

Ga.—E. Frederics, Inc., v. Felton 
Beauty Supply Co., 198 S.E. 324, 
58 Ga.App. 320. 

HI.—Carden v. Ensminger, 161 N.E. 

137, 329 Ill. 612, 58 A.L.R. 1256. 
Ill.—Chapman v. Gulf, M. & O. R. Co., 
86 N.E.2d 552, 337 Ill.App. 611. 
Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287—Independent 
Order of Foresters v. Scott, 272 N.‘ 
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W. 68 , 223 Iowa 105—Fairbanks 
Morse & Co. v. District Court in 
and for Palo Alto County, 247 N. 
W. 203, 215 Iowa 703—Iowa Farm 
Credit Corporation v. Hutchison, 
223 N.W. 271, 207 Iowa 453—Trav¬ 
elers’ Ins. Co. v. Jackson, 206 N.W. 
98, 201 Iowa 43—Davis v. District 
Court in and for Allamakee Coun¬ 
ty, 192 N.W. 852, 195 Iowa 688 . 

Mich.—Lancashire v. Moynihan, 187 
N.W. 319, 218 Mich. 16. 

Mo.—State ex rel. Thompson v. Har¬ 
ris, 195 S.W.2d 645, 355 Mo. 176, 
166 A.L.R. 1425—State ex rel. St. 
Louis Union Trust Co. v. Sartorius, 
171 S.W. 2 d 569, 351 Mo. Ill—State 
ex rel. Missouri Broadcasting Co. 
v. O'Malley, 127 S.W.2d 684, 344 
Mo. 639—State ex rel. Missouri 
Pac. R. Co. v. Hall, 27 S.W.2d 1027, 
325 Mo. 102 . 

State ex rel. Laughlin v. Sar¬ 
torius, App., 119 S.W.2d 471. 

N.J.—Schlossberg v. Jersey City Sew¬ 
erage Authority, 104 A.2d 662, 15 
N.J. 360. 

Gross v. Kennedy, 83 A.2d 58, 15 
N.J.Super. 118. 

Prashker v. New Jersey Title 
Guarantee & Trust Co., 38 A.2d 702, 
135 N.J.Eq. 329. 

N.Y.—Kathleen Foley, Inc. v. Gulf 
Oil Corp., 163 N.Y.S.2d 266, 3 A.D. 
2d 928—Shiek v. Cary, 151 N.Y.S.2d 
781, 2 App.Div.2d 637—Application 
of Village of Lawrence, 137 N.Y. 
S.2d 106, 285 App.Div. 823—Young 
Farmers & Traders Life Ins. Co., 
125 N.Y.S.2d 528, 282 App.Div. 

1010, motion denied 117 N.E.2d 917, 
306 N.Y. 743, affirmed 119 N.E.2d 
591, 306 N.Y. 888 —People ex rel. 
Mergenthaler Linotype Co. v. Mills, 
76 N.Y.S.2d 653, 273 App.Div. 860, 
appeal denied 78 N.Y.S.2d 370, 273 
App.Div. 911—Crandall v. Ford Mo¬ 
tor Co., 22 N.Y.S.2d 929, 260 App. 
Div. 380—Bencoe v. McDonnell, 206 
N.Y.S. 372, 210 App.Div. 859—Ben¬ 
coe v. McDonnell, 205 N.Y.S. 343, 
210 App.Div. 123. 

Bederman v. Brooklyn Trust Co., 
7 N.Y.S.2d 271, 169 Misc. 394—In re 
Wagenheim's Estate, 298 N.Y.S. 
907, 164 Misc. 823, reversed on oth¬ 
er grounds In re Wagenheim’s 
Will, 3 N.Y.S.2d 180, 254 App.Div. 
614—Union Trust Co. of Rochester 
v. Francis, 277 N.Y.S. 332, 154 Misc. 
83—In re Smathers’ Will, 274 N.Y. 
S. 109, 152 Misc. 774—Marx v. Mer¬ 
chants’ Nat. Properties, 265 N.Y.S. 
163, 148 Misc. 6 . 

Dunfee v. Board of Ed., Union 
Free School Dist. No. 23, Town of 
Oyster Bay, Massapequa, 141 N.Y. 
S.2d 633—Powell v. Iceland S. S. 
Co., 125 N.Y.S.2d 500—Kulheim v. 
Bayza, 45 N.Y.S.2d 869—Fuelane 
Corp. v. Chapman Gas & Appliance 
Corp., 42 N.Y.S.2d 107—Croteau v. 
Belden, 30 N.Y.S.2d 315—Francis v. I 
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! McCrory Stores Corporation, 21 N. 
Y.S.2d 533. 

N.C.—Flanner v. St. Joseph Home for 
Blind Sisters of St. Joseph of 
Newark, N. J., 42 S.E.2d 225, 227 
N.C. 342—Dunlap v. London Guar¬ 
anty & Accident Co., 163 S.E. 759, 
202 N.C. 651. 

Ohio.—Weil v. Mundet & Son, Inc., 
24 Ohio N.P., N.S. 557. 

Pa.—Fratkin v. Wolfe, 78 Fa.Dist. & 
Co. 427. 

R. I.—Broadway Furniture Co. v. Su¬ 
perior Court, 123 A. 566. 

S. C.—South Carolina Elec. & Gas Co. 
v. Aetna Life Ins. Co., 95 S.E.2d 
596, 230 S.C. 340. 

Utah.—Evans v. Evans, 98 P.2d 703, 
98 Utah 189. 

Wis.—Frank v. Marquette Univer¬ 
sity, 245 N.W. 125, 209 Wis. 372- 
Northern Wisconsin Co-op. To¬ 
bacco Pool v. Oleson, 211 N.W. 
923, 191 Wis. 586—Worthington 

Pump & Machinery Corporation v. 
Northwestern Iron Co., 186 N.W. 
156, 176 Wis. 35. 

18 C.J. p 1119 note 21. 

Relevance as sole criterion 

Under statute authorizing courts to 
order parties to produce books and 
writings which contain evidence per¬ 
tinent to issues, relevancy is sole 
criterion for determining whether or 
not a document may be ordered pro¬ 
duced. 

Ohio.—Sloan v. S. S. Kresge Co., Com. 
PI., 97 N.E.2d 238. 

Bar examination papers 

Candidate for admission to bar who 
had examined his own bar examina¬ 
tion papers .would not be permitted, 
for purpose of comparison, to ex¬ 
amine papers of others who took ex¬ 
amination with him. 

N.Y.—Application of AblofiC, 7 N.E.2d 
677, 273 N.Y. 529. 

Discharge of employee 

(1) In an action for wrongful dis¬ 
charge of plaintiff as an employee 
of defendant, letters to and from de¬ 
fendant as plaintiff’s former employ¬ 
er, affecting his discharge have been 
held to call for material matter. 

Mo.—State ex rel. Chicago, R. I. & 
P. Ry. Co. v. Woods, 292 S.W. 
1033, 316 Mo. 1032. 

(2) Letters written after such dis¬ 
charge have, however, been held not 
to be material within the applica¬ 
tion of the text rule. 

Mo.—State ex rel. Chicago, R. I. & 
P. Ry. Co. v. Woods, supra. 

Disproval of claim 

One may not be entitled under 
statute respecting production of pa¬ 
pers to books and papers which tend 
only to disprove his claim. 

Iowa.—Dunlop v. District Court of 
Greene County, 239 N.W. 541, 214 
Iowa 389. 
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has no jurisdiction to order the production of books entitled to production or inspection must disclose 

and papers as to matters which are not material. 62 * 5 information relevant and material to the issues 63 

Accordingly, the writing of which one may be and necessary to the establishment of the cause of 


Establishment of relation of employ¬ 
er and employee 

In death action against truck driv¬ 
er and corporation which denied that 
it was an employer of truck driver, 
statement of account of records of 
corporation between corporation and 
truck driver, showing amount truck 
driver owed corporation from date 
he became employed by it to time 
employment terminated, was not ma¬ 
terial, and motion for production of 
statement of account should not have 
been granted. 

Mo.—State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 358 Mo. 1088, 
8 A.L.R.2d 1124. 
betters concerning lease 

On motion for discovers*- by con¬ 
servator of bank seeking to deter¬ 
mine degree in which boards of di¬ 
rectors and officers of bank, ware¬ 
house company, which was a debtor 
of bank, and warehouse company's 
lessor were interlocking, lessor could 
be required to produce all letters re¬ 
ceived from and copies of letters 
written to warehouse company con¬ 
cerning lease but not all other let¬ 
ters concerning lease. 

S.C.—Boykin v. Hermitage Cotton 
Mills, 185 S.E. 863, 180 S.C. 364. 

As affected by pleadings 

(1) Documents which were other¬ 
wise sufficiently material to action 
to authorize trial court to order de¬ 
fendant to produce them for inspec¬ 
tion of plaintiff before trial could 
not be rendered immaterial by af¬ 
firmative allegations appearing in de¬ 
fendant's answer. 

Iowa.—Main v. Ring, 260 N.W. 869, 
218 Iowa 1270. 

(2) Where, however, defendants 
struck from their answer all refer¬ 
ence to a certain written agreement, 
it was held in a particular case that 
trial court did not err in refusing to 
allow plaintiffs an inspection of such 
agreement. 

Wash.—Saar v. Weeks, 178 P. 819, 105 
Wash. 628. 

62.5 Iowa.—Chandler v. Taylor, 12 
]ST.W.2d 590, 234 Iowa 287. 

No facts as to materiality and com¬ 
petency 

Where court had no facts on which 
it may determine whether record of 
bank deposits have any relation to 
defendant’s defense or that such rec¬ 
ords are competent, relevant, mate¬ 
rial, or have any probative value, 
discovery statute does not authorize 
order of discovery. 

N.Y.—Mark v. Rizzo, 146 N.Y.S. 2d 
30, 286 App.Div. 610. 

63. Ark.—City Nat. Bank v. Wof¬ 
ford, 75 S.W.2d 666, 189 Ark. 914. 


Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., Super., 2 A.2d 
922, 9 W.W.Harr. 511. 

Iowa.—Main v. Ring, 260 N.W. 859, 
219 Iowa 1270—Fairbanks Morse 
& Co. v. District Court in and 
for Palo Alto County, 247 N.W. 
203, 215 Iowa 703. 

Mo.—State ex rel. Burleigh v. Mil¬ 
ler, 266 S.W. 985. 

Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657—State 
ex rel. Laughlin v. Sartorius, App., 

119 S.W.2d 471. 

N.J.—Appeal of Pennsylvania R. Co., 

120 A.2d 94, 20 N.J. 398. 

N.Y.—Paliotto v. Hartman, 156 N.Y.S. 
2d 220, 2 A.D.2d 866—People ex 
rel. Mergenthaler Linotype Co. v. 
Mills, 76 N.Y.S.2d 653, 273 App.Div. 
860, appeal denied 78 N.Y.S.2d 370, 
273 App.Div. 911—Haffenberg v. 
Wendling, 69 N.Y.S.2d 54G, 271 App. 
Div. 1057. 

Kulheim v. Eayza, 45 N.Y.S.2d 
869. 

36 C.J. p 1067 note 1. 

Sole purpose of role authorizing 
trial court to order parties to pro¬ 
duce books and other writings for in¬ 
spection before or use at trial is to 
procure evidence pertinent to issues. 
Fla.—Jacobs v. Jacobs, 50 So.2d 169 
—Hollywood Beach Hotel & Golf 
Club v. Gilliland. 191 So. 30, 140 
Fla. 24. 

Inspection held warranted 

(1) Where plaintiff in a malprac¬ 
tice action sought an order to compel 
production of hospital records and 
charts disclosing medical treatment 
of plaintiff and tending to prove acts 
of commission or omission by physi¬ 
cians during time relation of physi¬ 
cian and patient existed, and it ap¬ 
peared that records and charts were 
material and it did not appear that 
plaintiff was merely engaged in a 
“fishing expedition,” production of 
records and hospital charts in con¬ 
trol of physicians was properly or¬ 
dered notwithstanding such docu¬ 
ments might be favorable evidence 
for plaintiff. 

Iowa.—Hampton Clinic v. District 
Court of Franklin County, 300 N. 
W. 646, 231 Iowa 65. 

(2) Where in an action to recover 
amount of certain checks allegedly 
given as a loan, it is averred that 
checks were in fact a gift, and that 
word “loan” now appearing thereon 
was added later, an issue of forgery 
is raised, so that production of 

210 


checks for inspection in advance of 

trial may be compelled. 

l»a.—Cohen v. Bi gel man, 71 Pa.Dist. 

& Co. 593. 

(3) In action by resident of foreign 
country, who claimed to be decedent’s 
son, for accounting by administrator 
of decedent’s estate and revocation of 
letters of administration, defendant’s 
interrogatories requesting attach¬ 
ment of photographs of plaintiff and 
his parents were proper as material 
on question of plaintiff’s identity, al¬ 
though it might have been more ap¬ 
propriate to proceed under rule pro¬ 
viding for granting of leave to in¬ 
spect and copy or photograph docu¬ 
ments on showing of good cause. 

N.J.—In re Wozar’s Instate, 111 A.2d 

768, 34 N.J.Super. 133. 

(4) In action by an insurer of de¬ 
fendant corporation under a work¬ 
men’s compensation policy covering 
defendant’s wrecking or demolition 
job, for an increase in premiums due 
on policy, plaintiff would bo granted 
inspection before trial of defendant's 
books itemized in notice of motion 
therefor, where defendant's denial 
raised issue as to accuracy of audit 
made, and where plaintiff had made 
no inspection ns to some records and 
should not bo compelled to await 
trial. 

N.Y.—American Mut. Liability Ins. 

Co. v. Vellelri Const. Carp., 124 N. 

Y.S.2d 874, 282 App.Div. 867. 

Inspection, held not warranted 

(1) In proceeding 1 by executor for 
construction of a will and directions, 
it was not error to refuse to compel 
production of documents embodying 
settlement of conflicting interests of 
two of several legatees. 

Gn.—Hlaknmnn v. Harwell, 31 S.E. 

2d 50, 198 Ga. 165. 

(2) Where truth or falsity of en¬ 
tries in certain time records alleged 
to have been made by plaintiff was 
not an issue in pending action, and 
defendant's motion for discovery and 
inspection of such records was mere¬ 
ly sought to cheek on credibility of 
plaintiff, motion was required to be 
denied. 

N.Y.—Dienstag v. Allienson & Pas- 

sin, 60 N.Y.S.2d 79*1, affirmed 62 N. 

Y.S.Sd 844, 270 App.Div. 927, and 

71 N.Y.S.2d 891, 272 App.Div. 801. 

(3) A rule to show cause why 
plaintiff should not be permitted to 
inspect books of defendants will be 
discharged where purpose of such 
inspection is to determine whether a 
partnership exists between defend¬ 
ants, and complaint does noL allege a 
partnership or joint undertaking on 
part of defendants. 
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action 64 or defense 65 or cross complaint or coun- books and papers of which discovery may be had 
terclaim. 66 Where the statute so provides, the must relate to the merits of the action or defense. 67 


Pa.—Fitting Lumber Co. v. Green, 80 
Pa.Dist. & Co. 334, 44 Berks Co. 13, 
35 Erie Co. 35. 

(4) Where pre-trial order in action 
in lieu of prerogative writ to set 
aside construction contract let by de¬ 
fendant sewerage authority did not 
embrace an issue of fraud, bad faith, 
and corruption of authority mem¬ 
bers in awards of construction con¬ 
tracts, plaintiffs were not entitled to 
order for production of cancelled 
checks or photographs thereof, for 
purpose of proving fraud, bad faith, 
and corruption on part of members of 
authority, when counsel for defend¬ 
ants had objected, and no motion 
was made by plaintiffs to amend. 
N.J.—Schlossberg v. Jersey City 
Sewerage Authority, 104 A.2d 662, 
15 N.J. 360. 

64. Mo.—Dowden v. Walrus Mfg. 

Co., 205 S.W. 258, 199 Mo.App. 657. 
N.J.—Bead Chain Mfg. Co. v. Smith, 
62 A.2d 215, 1 N.J. 118. 

N.Y.—Zaraax Mfg. Co. v. Grossman, 
102 N.Y.S.2d 833—Application of 
Dimin, 41 N.Y.S.2d 797. 

N.C.—H. L. Coble Const. Co. v. Hous¬ 
ing Authority of City of Durham, 
93 S.E.2d 98, 244 N.C. 261. 

R.I.—Broadway Furniture Co. v. 
Superior Court, 123 A. 566. 

Corporation papers 

In an action against a corporation 
for alleged breach of contract to 
employ plaintiff, it has been held 
that certain corporate stock books, 
securities, registers, and other reg¬ 
isters were not subject to discov¬ 
ery as being in no way material to 
show the existence of an agency or 
joint adventure between such cor¬ 
porations as alleged by plaintiff. 
Iowa.—Fairbanks Morse & Co. v. Dis¬ 
trict Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 
703. 

University records 

Records of university relating to 
disciplinary action taken by faculty 
against classmates of plaintiff were 
held to be immaterial and not sub¬ 
ject to inspection in student’s action 
to compel issuance of diploma. 

Wis.—Frank v. Marquette University, 
245 N.W. 125, 209 Wis. 372. 

Amount of goods sold 

In action for commissions allegedly 
due under employment contract, 
plaintiff was entitled to examine de¬ 
fendants before trial concerning cost 
estimates prepared by defendants 
which plaintiff claimed included per¬ 
centage contemplated to cover plain¬ 
tiff’s commissions and to examine de¬ 
fendants’ books for purpose of ascer¬ 
taining amount of goods sold, in 
proof of plaintiff’s alleged damages. 


N-.Y.—Shargel v. Gulland, 52 N.Y.S. 
2d 142. 

liability of defendants as partners 
Where plaintiff sought to establish 
liability of three defendants as part¬ 
ners in joint adventure, documentary 
evidence which plaintiff would have a 
right to have produced would be 
such as was material to and tended 
to prove liability of all defendants 
and participation of all defendants in 
profits of business out of which in¬ 
debtedness allegedly arose. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287. 

65. Del.—Marietta Mfg. Co. v. 
Hedges-Walsh-Weidner Co., Super., 
2 A.2d 922, 9 W.W.Harr. 511. 

N.Y.—Srebroff v. Radio Engineering 
Laboratories, 78 N.Y.S.2d 409, 273 
App.Div. 985. 

In action against executors to re¬ 
cover for work, labor, services, and 
materials alleged to have been fur¬ 
nished defendants’ decedent over a 
period of years wherein defendants 
claimed neither personal knowledge 
nor records of tranactions, they were 
entitled to discovery and inspection 
of certain original books and records 
in possession or control of plaintiff 
pertaining to transactions referred 
to in complaint. 

N.Y.—Cohen v. Arbitman, 51 N.Y.S. 
2d 391. 

66. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and 
for San Diego County, 81 P.2d 150, 
11 C.2d 449, 118 A.L.R. 259. 

67. N.Y.—Urbina v. McLain, 168 N. 
Y.S.2d 175, 4 A.D.2d 589—Faen- 
drick v. Allied Aviation Service 
Intern. Corp., 134 N.Y.S.2d 316, 284 
App.Div. 898—People ex rel. Mer- 
genthaler Linotype Co. v. Mills, 76 
N.Y.S.2d 653, 273 App.Div. 860, ap¬ 
peal denied 78 N.Y.S.2d 370, 273 
App.Div. 911. 

Hoyt v. Cornwall Hospital, 6 N. 
Y.S.2d 1014, 169 Misc. 36—Bell v. 
Frank Gilbert Paper Co., 193 N.Y.S. 
26, 117 Misc. 610, affirmed 193 N. 
Y.S. 925, 201 App.Div. 867—Gilbert 
v. Frank Gilbert Paper Co., 193 N. 
Y.S. 26, 117 Misc. 610, affirmed 193 
N.Y.S. 933, 201 App.Div. 868—Rich¬ 
mond v. Josephthal, 193 N.Y.S. 26, 
117 Misc. 610, affirmed Richmond v. 
Hercules Paper Corporation, 193 
N.Y.S. 951, 201 App.Div. 870. 

Dunfee v. Board of Ed., Union 
Free School Dist. No. 23, Town of 
Oyster Bay, Massapequa, 141 N.Y. 
S.2d 633. 

N.C.—Planner v. St. Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J„ 42 S.E.2d 225, 227 N.C. 
342. 

Wyo.—Lake De Smet Reservoir Co. v. 
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Kaufmann, 292 P.2d 482, 75 Wyo. 
87. 

Corporation papers 

(1) Books and papers of a corpo¬ 
ration relating to the merits of an 
action are subject to discovery on 
behalf of stockholders suing such 
corporation. 

N.Y.—Bell v. Frank Gilbert Paper 
Co., 193 N.Y.S. 26, 117 Misc. 610, 
affirmed 193 N.Y.S. 925, 201 App. 
Div. 867—Gilbert v. Frank Gilbert 
Paper Co., 193 N.Y.S. 26, 117 Misc. 
610, affirmed 193 N.Y.S. 933, 201 
App.Div. 868—Richmond v. Jo¬ 
sephthal, 193 N.Y.S. 26, 117 Misc. 
610, affirmed Richmond v. Hercules 
Paper Corporation, 193 N.Y.S. 951, 
201 App.Div. 870. 

Wis.—Townsend v. La Crosse Trailer 
Corp., 35 N.W.2d 325, 254 Wis. 31. 

(2) In action against corporation 
to recover money lent and salary 
unpaid under alleged agreement of 
employment, plaintiff was in a par¬ 
ticular case held to be entitled to 
production and inspection of only 
journal, cashbook, general ledger, ac¬ 
counts payable book, and minute book 
covering a specified period of time. 
N.Y.—Harris v. Harris, 1 N.Y.S.2d 

362, 253 App.Div. 815. 

(3) Fact that plaintiff, in minority 
stockholder’s derivative action, was 
stockholder of some of corporation 
whose books he sought on motion to 
inspect did not authorize him to in¬ 
spect documents other than those 
relating to merits of action. 

N.Y.—Weistrop v. Necchi Sewing 
Mach. Sales Corp., 148 N.Y.S.2d 610, 
affirmed 150 N.Y.S.2d 151, 1 A.D.2d 
822. 

Hospital records 

(1) In action against hospital, 
where patient alleged that she be¬ 
came infected with syphilis as a re¬ 
sult of blood transfusions while in 
hospital, hospital records were held 
subject to discovery for purpose of 
disclosing circumstances surrounding 
administration of such transfusions. 
N.Y.—Hoyt v. Cornwall Hospital, 6 

N.Y.S.2d 1014, 169 Misc. 361. 

(2) Hospital records, relating to 
competency of testator have been 
held to be subject to inspection by 
proponent of will. 

N.Y.—In re Rubin’s Will, 292 N.Y.S. 
305, 161 Misc. 374. 

Matters relating to amount of dam¬ 
ages may be subject to discovery 
and inspection, as against contention 
that amount of damages has no re¬ 
lation to merits of defense, where it 
was part of defense to refute dam¬ 
ages claimed by plaintiff, and such 
defense need not necessarily be an 
affirmative one. 
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Where defendant asserts the execution of general 
releases by plaintiff, warranting dismissal of plain¬ 
tiff's complaint, plaintiff will not be granted an ex¬ 
amination of the report of a physical examination 
of him by defendant’s physician prior to the settle¬ 
ment. 67 - 5 

It has been held that there is a more liberal stand¬ 
ard of relevancy in pre-trial discovery proceedings 
than at a trial, 67 * 10 and that a subpoena duces tecum 
for the production of records should be upheld un¬ 
less it is palpable that the evidence sought can have 
no bearing on the issues. 67 - 15 

Under some statutes a party is entitled to the in¬ 
spection of only such documents as are necessary to 
establish a prima facie case, 67 - 20 so that if he al¬ 
ready has facts establishing a prima facie case he 
is not entitled to inspection to obtain other substan¬ 
tive proof. 67 - 25 


27 C.J.S. 

Writings as containing or constituting admissible 
evidence . Under provisions to that effect, docu¬ 
ments or other matters will not be ordered to be 
produced for inspection unless they constitute or 
contain evidence relevant and material to some mat¬ 
ter involved in the pending action or proceeding,67.30 
or constitute or contain admissible evidcnce.67.35 
Under some statutes or rules the contents of the 
writings which it is sought to have produced or of 
which inspection is sought to be had must be such 
as would be admissible as evidence under the ordi¬ 
nary rules of evidence, 68 although the rule is other¬ 
wise under other statutes ; C8 - 6 and it has been held 
that it is immaterial that the evidence is not com¬ 
petent under ordinary rules, it being sufficient if it 
might, under any circumstances, be introduced as 
evidence. 68 - 10 Under other statutes the writings or 
other articles must themselves be evidence, 69 al- 


N.Y.—Gordon v. 580 Equities, Inc., 
159 N.Y.S.2d 865, 5 Misc.2d 330. 

67.5 N.Y.—ChristofCers v. Rockwell 
Co., 142 N.Y.S.23 816, 286 App.Div. 
947. 

67.10 N.J.—Appeal of Pennsylvania 
R. Co., 120 A.2d 94, 20 N.J. 398. 

67.15 N.J.-—.Appeal of Pennsylvania 
R. Co., supra. 

67.20 Pa.—By berg v. Lyman Fel- 
heim Co., 81 Pa.Dist. & Co. 417, 35 
Erie Co. 48. 

67.25 Pa.—Byberg v. Lyman Fel- 
heim Co., supra. 

67.30 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

Fla.—Jacobs v. Jacobs, 50 So.2d 169 
—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. 30, 140 
Fla. 24. 

Mo.—State ex rel. Headrick v. Bailey, 
278 S.W.2d 737, 365 Mo. 160—State 
ex rel. Terminal R. Ass’n of St. 
Louis v. Flynn, 257 S.W.2d 69, 363 
Mo. 1065—State ex rel. Bostelmann 
v. Aronson, 235 S.W.2d 384, 361 Mo. 
535. 

Examination of note by expert 
Where trial court, on motion of 
defendant, who contended that name 
of payee had been changed, and that 
it was necessary to obtain opinion of 
expert to testify thereto, allowed de¬ 
fendant, under statute, to inspect 
and submit original notes to expert, 
who examined them and testified on 
them at trial, court erred, since stat¬ 
ute does not contemplate such pro¬ 
cedure. 

Miss.—Box well v. Champagne, 91 So. 
2d 256. 

67.35 S.D.—Bean v. Best, 80 N.W.2d 
565. 

68. Mich.—H&llett v. Michigan Con¬ 


sol. Gas Co., 299 N.W. 723, 298 
Mich. 582. 

Mo.—State ex rel. Thompson v. Har¬ 
ris, 195 S.W.2d 645, 355 Mo. 17 6, 
166 A.L.R. 1425. 

Mont.—State v. Hall, 175 P. 2G7, 55 
Mont. 182. 

Pa.—Fitting Lumber Co. v. Green, 80 
Pa.Dist. & Co. 334, 44 Berks Co. 13, 
35 Erie Co. 35. 

Ex parte statement of the pros¬ 
ecuting witness being inadmissible 
as substantive evidence in the pros- 
[ ecution of a criminal case, a writ¬ 
ing to which such statement has 
been reduced has been held not to 
be subject to inspection on behalf of 
accused. 

Mont.—State v. Hall, 175 P. 267, 55 
Mont. 182. 

Statement held not to justify order to 
be produced 

Neither fact that a statement, 
which railroad employee had given 
to railroad company after injury al¬ 
legedly sustained through negligence 
of railroad company, might contain 
admissions against interest and 
therefore would be admissible in fa¬ 
vor of railroad company as original 
evidence, nor fact that statement 
might constitute direct evidence for 
purpose of rehabilitating employee in 
event it should appear that employee 
made statements inconsistent with 
statement given to railroad compa¬ 
ny, did not justify order, at request 
of employee, to produce statement in 
possession of railroad company's at¬ 
torney for purposes of permitting 
employee to copy statement. 

Mo.—State ex rel. Chicago, R, I. (k 
P. R. Co. v. Riederer, 303 S.W.Sd 
71. 

66.5 In Wisconsin 

(1) Under statute providing for 
inspection of documents containing 
“evidence” relating to action, term 
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“evidence” has boon hold to include 
records relating to action, although 
in and of themselves such records 
may not be admissible in evidence as 
independent evidentiary documents. 
Wis.—Thompson v. Roberts, 69 N.W. 
2d 482, 269 Wis. 472. 

(2) Right of defendant to inspect 
medical records relating to personal 
injury action does not depend on his 
ability to get records admitted in ev¬ 
idence at trial, or on opinion of trial 
court, presently, of their probable 
admissibility. 

Wis.—Thompson v. Roberts, supra. 

(3) Where plaintiffs disability 
from prior disease and injuries both 
before and after automobile accident 
affected same parts of bis person and 
same bodily functions, medical in¬ 
formation of a documentary nature 
concerning plaintiff contained “evi¬ 
dence relating to tho action” as pro¬ 
vided in statute, and defendant was 
entitled to inspection thereof. 
Wis.—Leusink v. O'Donnell, 39 N.W. 

2d C75, 255 Wis. 527. 

68.10 N.II.—Lcfebvrc v. Somers- 

worth Shoe Co., 41 A.2d 924, 93 
N.H. 354. 

69. N.Y.—Urbina v, McLain, 1C8 N. 

Y.S.2d 175, 4 A.l>.2d 589—Faend- 
rick v. Allied Aviation Service In¬ 
tern. Corp., 3 34 N.Y.S.2d 316, 284 
App.Div. 898—People ox rel. Mer- 
genthalor Linotype Co. v. Mills, 76 
N.Y,S.2d 653, 273 App.Div. 860, ap¬ 
peal denied 78 N.Y.S.2d 370, 273 
App.Div. 911—Haffenberg v. Wend- 
liiitf, 69 N.Y.S.lid 546, 271 App.Div. 
1057. 

Kaufman v. Tripp, 173 N.Y.S.2d 
944, 11 Mi.sc.2d 254—In re Wagen- 
hedm’s Estate, 298 N.Y.S. 907, 164 
Misc. 823, reversed on other 
grounds In re Wagenhoim's Will. 

3 N.Y.S.Sd 180, 254 App.Div. 614— 
Fleming v. State, 294 N.Y.S. 576, 
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though the contrary has been held under some stat¬ 
utes. 70 

Discovery will not ordinarily be extended to doc¬ 
uments which may merely furnish leads or clues 
for obtaining evidence; 70 - 5 nor is discovery of doc¬ 
uments authorized in order to enable one party to an 
action to check on the credibility of the other par- 
ty 70.10 So, also, an inspection may not be had 
for the purpose of securing matter which would be 
admissible in evidence only for the purpose of im- 
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peachment of a witness. 70 - 15 However, under some 
statutes the scope of discovery allowed is measured 
by the rule governing depositions before trial, 70 * 20 
so that discovery is allowable as to matters which 
are either relevant to the subject matter of the ac¬ 
tion or reasonably calculated to lead to the discovery 
of admissible evidence. 70 * 25 

Limited examination. The examination of books 
and papers will be limited to so much thereof as is 
relevant and material, 70 - 30 and parts thereof as to 


162 Misc. 340—In re Smathers’ 
Will, 274 N.Y.S. 109, 152 Misc. 774 
—Marx v. Merchants’ Nat. Proper¬ 
ties, 265 N.Y.S. 163, 148 Misc. 6. 

Beasley v. Huntley Estates at 
Ardsley, 137 N.Y.S.2d 784, affirmed 
137 N.Y.S.2d 787, 285 App.Div. 887 
—Powell v. Iceland S. S. Co., 125 
N.Y.S.2d 500—Destin v. Bernard 
Mayer Estate, Inc., 123 N.Y.S.2d 271 
—Kulheim v. Bayza, 45 N.Y.S.2d 
869—Miller v. New England Mut. 
Life Ins. Co., 14 N.Y.S.2d 129. 

Evidence prima facie admissible 
N.Y.—Central Nat. Bank v. White, 
37 N.Y.Super. 297, 5 Jones & Spen. 
297. 

Reports in regular course of husi~ 
ness 

Only reports which are made in 
regular course of business are sub¬ 
ject to discovery and inspection. 

N.Y.—Dunfee v. Board of Ed., Union 
Free School Dist. No. 23, Town of 
Oyster Bay, Massapequa, 141 N.Y. 
S.2d 633. 

70. Iowa.—Main v. Ring, 260 N.W. 
859, 860, 219 Iowa 1270. 

Reason for rule 

The object of inspection is to en¬ 
able one intelligently to prepare for 
trial rather than to procure docu¬ 
ments to offer in evidence at the 
trial. 

Iowa.—Main v. Ring, supra. 

Advantageous information 

Code 1897 § 4654, cannot, however, 
be used to end that party be permit¬ 
ted merely to peruse papers which 
are inadmissible in evidence. 

Iowa.—Travelers’ Ins. Co. v. Jackson, 
206 N.W. 98, 201 Iowa 43. 

70.5 N.Y.—Halfenberg v. Wendling, 
69 N.Y.S.2d 546, 271 App.Div. 1057 
—Falco v. New York, etc., R. Co., 
146 N.Y.S. 1024, 161 App.Div. 735. 

Beasley v. Huntley Estates at 
Ardsley, 137 N.Y.S.2d 784, affirmed 
137 N.Y.S.2d 787, 285 App.Div. 887. 

Woods v. De Figaniere, 24 N.Y. 
Super. 681, 25 How.Pr. 522. 

S.D.—-Bean v. Best, 80 N.W.2d 565. 

School records 

In action against board of educa¬ 
tion school district for injuries re¬ 
ceived by infant when his hand be¬ 
came caught in class room door, rec¬ 


ord showing names and addresses of 
students assigned to infant’s class 
room on date of accident could not 
be discovered on ground that they 
might be useful to infant in supply¬ 
ing a clue as to where evidence might 
be gathered. 

N.Y.—Dunfee v. Board of Ed., Union 
Free School Dist. No. 23, Town of 
Oyster Bay, Massapequa, 141 N.Y. 
S.2d 633. 

70.10 N.Y.—Dienstag v. Athenson & 
Passin, 60 N.Y.G.2d 794, affirmed 62 
N.Y.S.2d 844, 270 App.Div. 927, and 
71 N.Y.S.2d 891, 272 App.Div. 801. 

70.15 Mo.—State ex rel. Headrick v. 
Bailey, 278 S.W.2d 737, 365 Mo. 
160. 

70.20 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
F.2d 764. 

70.25 Ariz.—Dean v. Superior Court 
In and For Maricopa County, su¬ 
pra. 

70.30 Iowa.—Chandler v. Taylor, 12 
N.W.2d 590, 234 Iowa 287. 

N.Y.—Schiffmacher v. Niagara Fron¬ 
tier Transit System; 161 N.Y.S.2d 
805, 3 A.D.2d 891. 

Income tax returns 

In action for partnership account¬ 
ing, where defendant denied exist¬ 
ence of partnership but plaintiff as¬ 
serted that defendant in his income 
tax returns reported that he had re¬ 
ceived income from partnership and 
defendant on examination denied 
having knowledge of contents of tax 
returns, plaintiff was entitled to dis¬ 
covery and inspection of defendant’s 
returns, limited to that portion of re¬ 
turns referring to partnership with 
plaintiff. 

N.Y.—Gould v. Sullivan, 54 N.Y.S.2d 
430, affirmed 54 N.Y.S.2d 396, 269 
App.Div. 736. 

limited examination, of corporate 
hooks 

(1) In mandamus proceeding to 
compel corporation’s officers to deliv¬ 
er its books, records, etc., to relator 
as its secretary or exhibit them to 
him for inspection as stockholder, 
relator, filing motion to require re¬ 
spondents to permit him to inspect 
and take copies of described books, 
records and papers of corporation, 
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was entitled to order for inspection 
and copies of corporation’s bylaws 
and minutes of its board of directors 
only, as such minutes may be expect¬ 
ed to show who is corporation’s sec¬ 
retary, although other books and rec¬ 
ords thereof may also contain some¬ 
thing indicating secretary’s identity. 
Nev.—State ex rel. Garaventa v. Gar- 
aventa Land & Livestock Co., 118 
P.2d 703, 61 Nev. 110. 

(2) In action against corporation 
and individual defendants who ac¬ 
quired accounts of corporation for 
breach of agency contract, plaintiff 
was not entitled to examine before 
trial stock books of corporate de¬ 
fendant to obtain names of stock¬ 
holders at time of examination, and 
stockholders at time of breach of 
contract, but was entitled to infor¬ 
mation as to amount of stock owned 
by individual defendants; and plain¬ 
tiff was entitled to examination of 
corporate books before trial to ascer¬ 
tain accounts using plaintiff’s prod¬ 
ucts, and which were transferred by 
corporation in violation of contract 
and as to number of accounts and 
quantity of competing products pur¬ 
chased without disclosure of names 
of customers. 

N.Y.—Fuelane Corp. v. Chapman Gas 
& Appliance Corp., 42 N.Y.S.2d 107. 

Assignment of mortgage 

In action to quiet title on ground 
that mortgage had been extinguished 
and that defendant was not true own¬ 
er thereof, discovery and inspection 
would be limited to assignments of 
disputed mortgage. 

N.Y.—3021 Corp. v. Napoli, 49 N.Y.S. 
2d 399. 

Notices received prior to accident 
In action for death of her husband 
who was killed when, while cleaning 
a window, he fell from sixth floor of 
building, documents having a bear¬ 
ing on notice to window cleaners to 
use a belt with special terminals in 
compliance with industrial code and 
a variance granted to building owner 
were proper items for examination 
except that such documents had to be 
limited to those posted or received 
prior to date of accident. 

N.Y.—Shiek v. Cary, 151 N.Y.S.2d 781, 
2 A.D.2d 637. 
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which an examination is not warranted may he 
sealed, as discussed infra § 85. 

Possible future relevancy or materiality. The fact 
that certain matter may become relevant and ma¬ 
terial if certain circumstances exist does not entitle 
petitioner to an inspection of such matter until the 
existence of the prerequisite circumstances is es¬ 
tablished; 70 - 35 and the fact that certain matter may 
become relevant and material if defendant pleads a 
certain defense does not entitle plaintiff to an in¬ 
spection to forestall such defense until it is plead- 
ed.70.40 
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§ 71(4).-Possession or Control 

While, under the statutes, books and papers, in order 
to be subject to discovery or production and inspection, 
must be within the possession and control of the adverse 
party, it may be sufficient that they are under the control, 
although not in the actual possession, of the adverse 
party. 

While under the provisions of the statutes gen¬ 
erally, books and papers, to be subject to discovery 
or production and inspection, must be within the 
possession and control of the adverse party,71 it 
has been held that actual possession of the books 
and papers is not necessary, it being sufficient that 
they are under the control of the parties against 


70.35 N.Y.—Application of Esar, 135 
N.Y.S.2d 450, 284 App.Div. 961. 

Petitioner’s relation to corporation 
Petitioner was not entitled to or¬ 
der for examination of books, papers, 
and records of corporation before de¬ 
termination of triable issue as to 
whether petitioner was director or 
stockholder of corporation. 

N.Y.'—Application of Esar, supra. 

Proof of fraud, as prerequisite 

Where information to be obtained 
from examination of corporate in¬ 
surer's books was sought solely for 
purpose of proving allegations of 
fraud concerning plan of mutualiza¬ 
tion of insurer, but, from petition, it 
did not appear that examination was 
necessary or material to proof of 
such allegations, examination would 
not be allowed prior to trial of issue 
of fraud, and, if plaintiff were suc¬ 
cessful on such issue, he might then 
be entitled to an examination for 
purpose of proving his damages. 

N.Y.—Young v. Farmers & Traders 
Life Ins. Co., 125 N.Y.S.2d 528, 282 
App.Div. 1010, affirmed 119 N.E.2d 
591, 306 N.Y. 888. 

70.40 Character of corporation 
In a personal injury action against 
corporation which operated a hospi¬ 
tal, in order to prepare complaint 
plaintiff was not entitled to inspect 
defendant’s records to ascertain 
whether it was a commercial rather 
than eleemosynary corporation. 

N.C.—Flanner v. St. Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J., 42 S.E.2d 225, 227 N.C. 
342. 

71. Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

Kan.—Tri-State Hotel Co. v. South¬ 
western Bell Tel. Co., 125 P.2d 728, 
155 Kan. 358. 

Mich.—Lancashire v. Moynlhan, 187 
N.W. 319, 218 Mich. 16. 

Mo.—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W.2d 
569, 351 Mo. Ill—State ex rel. 


Ozark Cooperage & Lumber Co. v. 
McElhinney, 253 S.W. 1063. 

N.J.—Gross v. Kennedy, 83 A.2d 58, 
15 N.J.Super. 118. 

N.Y.—Goldstein v. Kaye, 156 N.Y.S. 
2d 238, 2 A.D.2d 889 — Continental 
Ins. Co. v. Equitable Trust Co. of 
New York, 243 N.Y.S. 200, 229 App. 
Div. 657. 

Leone v. Lohmaior, 12S N.Y.S.2d 
618, 205 Misc. 467—Cardinal v. Uni¬ 
versity of Rochester, 63 N.Y.S.2d 
868, 187 Misc. 519, modified on oth¬ 
er grounds 69 N\Y.S.2d 355, 271 
App.Div. 1048—Petition of Cencl, 
57 N.Y.S.2d 231, 185 Misc. 479— 
Bederman v. Brooklyn Trust Co., 7 
N.Y.S.2d 271, 1C9 Misc. 394. 

Beasley v. Huntley Estates a I 
Ardsley, 137 N.Y.S.2d 7S4, affirmed 
137 N.Y.S.2d 787, 285 App.Div. 887 
—Electrolux Clorp. v. Lehigh Val¬ 
ley R. Co., 115 N.Y.S.2d 870—Cro¬ 
teau v. B cl den, 30 N.Y.S.Sd 315— 
Bearor v. Kapple, 24 N.Y.S.2d 655 . 
Pa.—Marsh v. Mortz, 32 Pa.l)ist. & 
Co. 117, 32 Luz.Leg.Rog. 60. 

S.C.—Williams v. Southern Life Ins. 

Co., 79 S.E.2d 3(55, 224 S.C. 415. 

Wis.—Worthington Pump & Ma¬ 
chinery Corporation v. Northwest¬ 
ern Iron Co., 186 N.W. 156, 150, 
176 Wis. 35. 

Custody or control of decedent’s rep¬ 
resentative 

(1) Where it appeared that rec¬ 
ords of corporation wore subject to 
control or were in custody of testa¬ 
tor's widow-executrix, ordering their 
production would be prnpor, oven 
though corporation was not party to 
accounting proceeding. 

N.Y.—In re Tannenbaum’s Estate, 
168 N.Y.S.2d 605, D Miso.2d 95. 

(2) Defendants were entitled to a 

discovery and inspection of all books 
of account, records, and documents 
in hands of administratrix with will 
annexed, and which were in posses¬ 
sion of deceased at time of his death 
showing any transactions between 
deceased and an individual defend¬ 
ant between certain years. I 
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N.Y.—Cucurullo v. Bisbee Realty Co., 

25 N.Y.S.2d 552, 261 App.Div. 919. 

Joint possession 

Books and papers kept in such 
manner as to show accounts of a 
party and also of one not a party are 
subject to inspection as within pos¬ 
session of the party to the suit. 
N.Y.—State ex rel. Ozark Cooperage 

& Lumber Co. v. McElhinney, 253 S. 

W. 1003, 1067. 

Papers not in possession or control 

(1) In a shipper's action against 
a carrier and the director general of 
railroads for injuries to a shipment 
of dressed poultry, an order to the 
director general to produce all pa¬ 
pers and documents relative to the 
movement of the car in question as 
well as the icing records thereof, 
which were not under his control, but 
under that of the carrier, has been 
held error. 

Iowa.-—-Davis v. District Cotirt in and 

for Allamakee County, 192 N.W. 

852, 195 Iowa 688. 

(2) Discovery, on behalf of plain¬ 
tiff of an original will, presumably 
in the illcs of the prohate court, 
should lie denied In the absence of an 
allegation in the bill of complaint 
that defendant has surreptitiously 
removed it from such Hies. 

Mich.—Lancashire v. Moynihnn, 187 

N.W. 319, 218 Mich. 16. 

Partnership hooks at death of part¬ 
ner 

Since on death of a partner right 
to sped he partnership property vests 
in surviving partner, executor of de¬ 
ceased partner against whom action 
was brought to recover salary and 
commissions under contract of em¬ 
ployment and to recover damages for 
broach thereof could not b© con¬ 
sidered as having books and records 
of partnership under his control, and, 
therefore, order granting motion for 
discovery and Inspection of such 
books and records of former partner¬ 
ship was erroneous. 

N.Y.—Goldstein v. Kayo, ICC N.Y.S.2d 

238, 2 A.D.2d 889. 
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whom the rule for their production is sought. 72 
Where the records are not directly in the control 
of a party, or he has only a limited control over 
them, as in the case of hospital records, he may, 
in a proper case, be ordered to consent in writing 
to an inspection of such records. 72 - 5 

Possession or control of attorney . While, under 
a statute so providing, an order for discovery may 
be made where the document sought is in the pos¬ 
session or under the control of the party against 
whom discovery or inspection is sought, or of his 
agent or attorney, 72 - 10 the rule does not embrace 
in its scope all of the personal papers of the party's 
agent or attorney, 72 * 15 and only the adverse party's 
documents which are held by the agent or attorney 
may be so reached. 72 - 20 

Document subject to attorney's subpoena . It has 
been held that a discovery and inspection may be 
demanded of a document mentioned in adversary's 
pleading notwithstanding the adversary is not in 
possession and control thereof, where, under the 
statute, the adversary's attorney has the power to 
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subpoena the document. 72 * 25 

Income tax returns . While it has been held that 
income tax returns are not subj ect to discovery and 
inspection, on the grounds that the originals are 
not in the possession of the party and the court will 
not require the taxpayer to request the collector of 
internal revenue to furnish copies thereof, 72 * 30 it 
has also been held that, since the taxpayer could 
obtain copies of his returns, they are within his 
control, and therefore subject to discovery and in¬ 
spection. 72 - 35 

§ 71(5).-Books and Papers of 

Common or Special Interest to 
Parties 

All books and papers in which parties have a common 
interest are subject to production and inspection, as are 
also those in which the applicant has a special interest 
or right. 

All books and documents in which the parties have 
a common interest are subject to production and 
inspection, 73 as are also those books and papers in 


72. N.Y.—Leone v. Lohmaier, 128 

N.Y.S.2d 618, 205 Misc. 467. 
Papers in possession of third person 

(1) Mere fact that a paper sought 
to be produced happens to be in pos¬ 
session of a third person may not 
preclude it from being a subject of 
•discovery. 

La.—Mosely v. Wright, 149 So. 887, 

177 La. 1002. 

(2) So, a document not personally 
in the possession of defendant, but 
in the possession of a representa¬ 
tive of an insurance company which 
is acting as defendant’s representa¬ 
tive in connection with the defense 
of a case, has been held to be in 
defendant’s possession. 

Pa.—Marsh v. Mertz, 32 Fa.Dist. & 

Co. 117, 32 Luz.Leg.Reg. 60. 

(3) Where defendant’s insurer had 
obtained statement from plaintiff and 
was defending action for defendant, 
plaintiff was entitled to a discovery 
and inspection of statement in pos¬ 
session of defendant’s insurer, since 
statement was under defendant’s 
■“control.” 

N.Y.—Sciortino v. Steeplechase 

Amusement Co., 51 N.Y.S.2d 174. 

In Iowa 

(1) Rule stated in text prevails. 
Iowa.—Hampton Clinic v. District 

Court of Franklin County, 300 N.W. 

646, 231 Iowa 65. 

(2) Under statute providing for 
production of books and papers and 
requiring that petitioner state that he 
believes that such books and papers 
are under control of party against 
whom rule is sought, word “control” 
is an extension of word “possession” 


I and is used to prevent evasion which 
use of word “possession” might per¬ 
mit. 

Iowa.—Hampton Clinic v. District 
Court of Franklin County, supra— 
National Clay Products Co. v. 
District Court in and for Cerro 
Gordo County, 243 N.W. 727, 214 
Iowa 960. 

(3) Where hospital records and 
charts would not be released or de¬ 
livered to third persons without con¬ 
sent of physicians who, on request, 
were entitled to possession of records 
and charts pertaining to patient’s 
case, in malpractice action against 
physicians, trial court properly or¬ 
dered production of hospital charts 
and records, notwithstanding hospital 
was not a party to action, since rec¬ 
ords were in “control” of physicians 
within meaning of statute. 

Iowa.—Hampton Clinic v. District 
Court of Franklin County, supra. 

(4) Under a prior statute it was 

said that “the statute makes no dis¬ 
tinction between the books and 
papers belonging to, or in possession 
of, a party to the suit and those be- 1 
longing to a stranger. All are sub¬ 
ject to the rule upon a proper show- I 
ing.” | 

Iowa.—Iowa L. T. Co. v. Polk County 

Dist. Ct., 127 N.W. 1114, 1116, 149 
Iowa 66. 

72.5 Wis.—Leusink v. O'Donnell, 39 
N.W.2d 675, 255 Wis. 627. 

72.10 N.Y.—:Marco v. Sachs, 109 N.Y. 
S.2d 224. 

72.15 Private papers of former at¬ 
torney 

In stockholder’s derivative action, 
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plaintiff and corporation involved 
were not entitled to discovery and 
inspection of corporation’s former 
attorney’s private paper, drawn up 
for his personal guidance and con¬ 
venience in closing transaction for 
corporation, in absence of showing 
that document was under control of 
any of parties to action. 

N.Y.—Marco v. Sachs, supra. 

72.20 N.Y.—Marco v. Sachs, supra. 

72.25 N.Y.—Dache v. Abraham & 
Straus, 66 N.Y.S.2d 787, 187 Misc. 
1001 . 

72.30 Ohio.—Ross v. Keilson Cigar 
Co., Com.Pl., 69 N.E.2d 203. 

72.35 N.Y.—iGould v. Sullivan, 54 N. 
Y.S.2d 430, affirmed 54 N.Y.S.2d 
396, 269 App.Div. 736. 

Widow’s right as to tax returns 
Widow, although not personal rep¬ 
resentative of deceased husband, and 
although husband had been dead for 
a year and a half without appoint¬ 
ment of administrator, had right un¬ 
der federal regulation to make an ap¬ 
plication to have deceased husband’s 
income tax returns opened to inspec¬ 
tion, and therefore widow in action 
for husband’s death would be re¬ 
quired to make a bona fide demand 
on proper authorities to produce hus¬ 
band’s federal and state tax returns 
for five years prior to his death. 

Del.—Connor v. Gilmore, 70 A.2d 262, 
6 Terry 184. 

73. Cal.—Corpus Juris quoted in 
Union Trust Co. of San Diego v. 
Superior Court in and for San 
Diego County, 81 P.2d 150, 157, 11 
C.2d 449, 118 A.L.R. 259. 
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which applicant has a special interest or right. 74 

Automobile liability insurance policy. An in¬ 
jured person has such a special interest in the pro¬ 
visions of an automobile liability insurance policy 
as to entitle him to a discovery thereof, 74 - 5 the pro¬ 
visions not being a matter for the sole knowledge 
of the named assured and the insurance carrier to 
the exclusion of the injured person. 74 * 10 


Partnership books. In an action between part¬ 
ners, production and inspection of the partnership 
books will be ordered almost as a matter of course 
when such production and inspection is sought by 
one of the partners. 75 

Books kept by executor or trustee. Production 
and inspection will be required of books kept by an 
executor, 76 or trustee, 77 where the inspection is 


Corpus Juris Secundum quoted in 
Milton Kauffman, Inc., v. Superior 
Court in and for Los Angeles 
County, 210 P.2d 88, 93, 94 C.A.2d 
8 . 

Ohio.—Ward v. L. Eid Concrete 
Steel Co., 17 Ohio N.P., N.S., 331. 
Pa.—Marsh v. Mertz, 32 Pa.Dist. & 
Co. 117, 32 Luz.Leg.Reg. 60. 

18 C.J. p 1118 note 3. 

Mere memorandum in which the 
parties had no common interest has 
been held not to be subject to dis¬ 
covery under the text rule. 

Pa.—Booh v. Book, 20 Pa.Dist. & 
Co. 462, 44 Lanc.L.Rev. 37. 

Release 

A release given by person alleged 
to have been injured to defendant 
has been held to be subject to in¬ 
spection within the text rule. 

Ohio.—Ward v. L. Eid Concrete Steel 
Co., 17 Ohio N.P., N.S., 331. 

74. Cal.—Strauss v. Superior Court 
in and for Los Angeles County, 224 
P.2d 726, 36 C.2d 396—Corpus Juris 
quoted in Union Trust Co. of San 
Diego v. Superior Court in and for 
San Diego County, 81 P.2d 160, 
167, 11 C.2d 449, 118 A.L.R. 269. 

Corpus Juris Secundum quoted in 
Milton Kauffman, Inc., v. Superior 
Court in and for Los Angeles 
County, 210 P.2d 88, 93, 94 C.A.2d 
8 . 

Pa.—Matusow Mfg. Co. v. Weinraub, 
86 Pa.Dist. & Co. 667. 

S.C.—Wells v. Holman, 106 S.E. 224, 
115 S.C. 443. 

Tex.—Rush v. Browning, 132 S.W. 
763, 103 Tex. 649, 

Corpus Juris cited in Ralls v. 
Ralls, Civ.App., 266 S.W. 688, 696, 

18 C.J. p 1117 note 92. 

No special Interest in mortgagee be¬ 
fore default 

Where mortgagor had complied 
with terms of agreement whereby 
mortgagee agreed to accept lesser 
sum in amortization payments than 
was provided by moratorium laws 
and was not in default thereunder, 
mortgagee was not entitled to an or¬ 
der requiring mortgagor to produce 
all records with respect to income 
from mortgaged realty. 

N.Y.—Application of City Bank 
Farmers Trust Co., 64 N.Y.S. 2d 680* 
184 Misc. 674. 

74.5 Cal.—-Superior Ins. Co. v. Supe¬ 


rior Court in and for Los Angeles 
County, 235 P.2d 833, 37 C.2d 749. 

74.10 Cal.—Superior Ins. Co. v. Su¬ 
perior Court in and for Los Angeles 
County, supra. 

75. Cal.—Corpus Juris Secundum 
quoted in Milton Kauffman, Inc. v. 
Superior Court in and for Los 
Angeles County, 210 P.2d 88, 93. 
94, 94 C.A.2d 8. 

N.Y.—Lord v. Spielman, 34 N.Y.S. 52, 
13 Misc. 48. 

Tex.—Rush v. Browning, 132 S.W. 
763, 103 Tex. 649. 

Wyo.—Corpus Juris Secundum quoted 
in Swanson v. Johnson, 122 P.2d 
423, 424, 58 Wyo. 1. 

18 C.J. p 1117 note 93. 

New firm 

Partnership books transferred to 
a new firm have been held not sub¬ 
ject to inspection on behalf of a 
former general partner in dissolved 
firm. 

N.Y.—Sanderson v. Cooke, 176 N.E. 
518, 256 N.Y. 73. 

In action for dissolution of partner¬ 
ship or joint enterprise, for an ac¬ 
counting, and for division of profits, 
coui*t properly granted leave to plain¬ 
tiff to inspect certain books, docu¬ 
ments, etc., in view of pleadings and 
motion papers indicating that de¬ 
fendant was to liquidate business 
and account to plaintiff, that defend¬ 
ant had entire and exclusive posses¬ 
sion and control of records of busi¬ 
ness, and that records were necessary 
for an accounting with respect to de¬ 
fendant’s financial transactions. 
Wis.—Hudson v. Graff, 33 N.W.2d 174, 
263 Wis. 1. 

Executrix of partner 

Discovery and inspection of books 
and records of business in which de¬ 
cedent had been a partner were war¬ 
ranted in order that executrix, who 
had no personal knowledge, might 
be enabled to prepare to meet de¬ 
fenses which would bar her right to 
accounting. 

N.Y.—Levine v, Levine, 95 N.Y.S.2d 
762, 276 App.Div. 1086. 

76. Pa.—In re Gordon’s Estate, ID 
Pa.Dist. 1018. 

18 C.J. p 1117 note 94. 

Books and records of decedent 

(1) Testator’s widow should bo 
permitted to examine testator’s 
books, papers, documents, and roc- 
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ords which can be used as evidence 
of his domicile, proof of which in¬ 
cludes his declarations, admissions, 
and representations, with respect to 
which widow may be unable to give 
direct testimony, as well as his man¬ 
ner of living and extent of his stays 
at different residences, since such 
papers and records do not relate to 
executors’ private affairs, but to tes¬ 
tator's affairs and in a sense to 
spouses* manner of living. 

N.Y.—In re Barber’s Estate, 138 N. 
Y.S.2d 609. 

(2) However, an action cannot be 
maintained solely for discovery of 
books of decedent in hands of his 
executors by one making a claim 
against estate. 

N.Y.—Rice v. Tutors, 111 N.Y.S. 5, 
58 Misc. 381. 

Judicial supervision, subject to 
which testator’s widow consents that 
executors of his estate may withhold 
from inspection by her any writings 
which they deem irrelevant or confi¬ 
dential, will also protect executors as 
to writings which they contend are 
not proper subjects of discovery and 
inspection. 

N.Y.—Tn ro Barber’s Estate, 138 N.Y. 
S.2d 600. 

77. Cal.—Corpus Juris Secundum 
cited in Strauss v. Superior Court 
in and for Los Angeles County, 224 
P.2d 726, 730, 30 C.2d 396—Corpua 
Juris quoted in Union Trust Co. of 
San Diego v, Superior Court in and 
for San Diego County, 81 F.2d 160, 
167, 11 C.2d 449, 118 A.L.R. 259. 

18 C.J. p 1117 note 95. 

Relaxation of strictness of rule 
Where parties to contemplated liti¬ 
gation stand in relation of trustee 
and beneficiary respectively, ordinary 
strictness of rule relating to right of 
inspection is greatly relaxed con¬ 
sistent with common interest that 
parties have in all books und records 
with respect to trust. 

Cal.—-Strauss v. Superior Court in 
and for Los Angeles County, 224 P. 
2d 726, 36 C.2d 39G. 

Resulting trust 

Under statute, complainants claim¬ 
ing ownership to a one-half undivided 
fee-simple Interest In land, legal ti¬ 
tle to which was in defendant, based 
on alleged resulting trust, were en¬ 
titled to inspection of books and rec¬ 
ords kept by defendant’s late hua- 
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sought by a person interested in the estate of dece¬ 
dent or by a beneficiary of the trust. 

Books of employer , principal, or agent Pro¬ 
duction will be required of the books of an em¬ 
ployer at the instance of his employee, where the 
employee is to be paid by a percentage of the profits 
or business done by the employer, 78 even though 
the employee has since become his competitor in 
business, 79 and notwithstanding the employee had 
had prior opportunity to inspect them. 80 Books 
and papers of a principal may be subject to discov¬ 
ery on behalf of agent claiming compensation as 
commission on sales made for principal. 81 Pro¬ 
duction will also be required of the books of an 
agent where the inspection is sought by his prin¬ 
cipal. 82 


DISCOVERY §§ 71 (5)—71 (6) 

Books in hands of receiver or assignee . Produc¬ 
tion will be required of books in the hands of a re¬ 
ceiver 83 or assignee. 84 

Report of examination by adversary's physician . 
It has been held that the record of the physical ex¬ 
amination of a party by his adversary’s doctor may 
be available to him by discovery. 84 * 5 

§ 71(6).-Private Books; Papers 

of Nonparties 

Ordinarily, papers of a purely private nature and 
papers of nonparties are not subject to discovery. 

Ordinarily, production and inspection will not be 
granted of an adversary’s papers of a purely private 
nature. 85 Accordingly, in so far as the private 


band during his lifetime pertaining 
to purchase and operation of land. 
Miss.—Shepherd v. Johnston, 28 So.2d 
661, 201 Miss. 99. 

78. Cal.—Corpus Juris Secundum 
quoted in Milton Kauffman, Inc., v. 
Superior Court in and for Los 
Angeles County, 210 P.2d 88, 93, 94, 
94 C.A.2d 8. 

N.Y.—In re Hammett’s Estate, 299 
N.Y.S. 333, 252 App.Div. 824 

—Selwyn v. Walter Typographic 
Service, 283 N.Y.S. 909, 246 App. 
Div. 766—Burns v. Lipson, 198 N. 
Y.S. 810, 204 App.Div. 643. 

Pa.—Bullock v. Mastercraft Products, 
Inc., 84 Pa.Dist. & Co. 117. 

Tex.—Southern Bag & Burlap Co. 
v. Boyd, 38 S.W.2d 565, 120 Tex. 
418. 

Wis.—Tilsen v. Rubin, 66 N.W.2d 648, 
268 Wis. 131. 

18 C.J. p 1117 note 96. 

Not subject to discovery 

Under circumstances presented in 
particular cases, it has been held 
that the books and records of former 
employers were not subject to dis¬ 
covery at the instance of a former 
employee claiming to be entitled to 
a percentage of profits. 

N.Y.—Singer v. National Gum & Mica 
Co., 208 N.Y.S. 1, 211 App.Div. 758— 
Klink v. Hershon, 181 N.Y.S. 459, 
191 App.Div. 504. 

Rothenberg v. Pickwick Cosmetic 
Corporation, 20 N.Y.S.2d 159. 
Percentage of profits essential 

(1) In order that the books of a 
former employer shall be subject to 
discovery by an employee, it is es¬ 
sential that he be entitled to a share 
or percentage of profits. 

N.Y.—Meisel v. Spielman Motor Sales 
Co., 22 N.Y.S.2d 884, 260 App.Div. 
880, 939. 

(2) Accordingly, former employ¬ 
er’s books and papers have been 
held not subject to inspection by 
discharged employee, whose com- j 
pensation was a varying commission I 


on net cost to employer of merchan¬ 
dise purchased for it, since such 
commissions were not contingent on 
profits. 

N.Y.—Clynne v. Scharf Bros. & Sons, 
210 N.Y.S. 338, 213 App.Div. 286. 
Showing of liability not prerequisite 
Employee, claiming that he had 
been wrongfully discharged and seek¬ 
ing by way of damages not only his 
loss of stated salary for remainder 
of term of employment but a sum 
based on his share of prospective 
net sales, was not required to have 
issue of liability first tried, or even 
to make prima facie showing of li¬ 
ability, in order to be entitled to dis¬ 
covery as to books and records rele¬ 
vant to damages issue. 

Cal.—Kaynar Mfg. Co. v. Superior 
Court In and For Los Angeles 
County, 297 P.2d 502, 141 C.A.2d 
547. 

Detailed records not required 
Where employment contract, enti¬ 
tling employee to percentage of “net 
sales,” defined quoted term as “gross 
sales less taxes, excise charges, dis¬ 
counts, credits, allowances, refunds, 
or returns” and there was no ques¬ 
tion as to correctness of employer’s 
books of account, it was error to re¬ 
quire employer to produce, in connec¬ 
tion with employee’s action for 
wrongful discharge, detailed records 
which were basis for entries in books 
of account. 

Cal.—Kaynar Mfg. Co. v. Superior 
Court In and For Los Angeles 
County, supra. 

79. Cal.—Corpus Juris Secundum 
quoted in Milton Kauffman, Inc. v. 
Superior Court in and for Los An¬ 
geles County, 210 P.2d 88, 93, 94, 94 
C.A.2d 8. 

N.Y.—Thomas v. Guy B. Waite Co., 
99 N.Y.S. 297, 113 App.Div. 494. 
Employee of competitor 

The books of an employer have 
been held not to be subject to in¬ 
spection on behalf of a discharged 
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employee who has become the em¬ 
ployee of a competitor of the for¬ 
mer employer. 

N.Y.—Mendelsohn v. Mendelsohn, 19 
N.Y.S.2d 516, 259 App.Div. 379— 
Klink v. Hershon, 181 N.Y.S. 459, 
191 App.Div. 504. 

8a Cal.—Corpus Juris Secundum 
quoted in Milton Kauffman, Inc. v. 
Superior Court in and for Los An¬ 
geles County, 210 P.2d 88, 93, 94, 94 
C.A2d 8. 

N.Y.—Thomas v. Guy B. Waite Co., 
99 N.Y.S. 297, 113 App.Div. 494. 

81. N.Y.—Gemson v. Perreault, 194 
N.Y.S. 618, 201 App.Div. 649. 

Fuelane Corp. v. Chapman Gas & 
Appliance Corp., 42 N.Y.S.2d 107. 
Pa.—Byberg v. Lyman Felheim Co., 
81 Pa.Dist. & Co. 417, 35 Erie Co. 
48. 

82. N.Y.—Holmes v. Cornell, 7 N.Y. 
Wkly.DIg. 375. 

18 C.J. p 1117 note 99. 

Action by customer against stock¬ 
broker 

Pa.—Calloway v. Clucas, 16 Fa.Dist. 
& Co. 453. 

83. N.Y.—Petition of Fowler, 9 Abb. 
N.Cas. 268. 

84. N.Y.—York Haven Paper Co. v. 
Place, 43 N.Y.S. 81, 13 App.Div. 
227. 

84.5 N.Y.—Totoritus v. Stefan, 173 
N.Y.S.2d 411, 10 Misc.2d 881. 

85. N.Y.—Shiverich v. Bonsall, 173 
N.Y.S. 90, 185 App.Div. 338. 

Marco v. Sachs, 109 N.Y.S.2d 224. 
Check book and. accounts 
In action for accounting, involving 
validity of contract between plaintiff 
and defendant, her stepfather, his 
private check book and his private 
accounts were held not to be subject 
to Inspection on application by plain¬ 
tiff. 

N.Y.—Shiverick v. Bonsall, 173 N.Y.S. 
90, 185 AppJMv. 338. 
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§§ 71(6)-71(8) DISCOVERY 

books or papers of a party have no relation to the 
issues of the case under consideration, they are not 
subject to production and inspection . 86 

Private papers of persons not parties to action. 
As a general rule, under the statutes relating to the 
production and inspection of books or papers, the 
private books or papers of persons not parties to 
the action are not subject to discovery , 87 even 
though they contain information which is important 
to the preparation of the case for trial . 88 On the 
other hand, it has been held that the production of 
the records of a third person, not a party to the suit, 
may be ordered, in the discretion of the court ; 88 - 5 
but the court must consider whether good cause has 
been shown for the examination , 88 * 10 whether the 
person not a party to the suit may be unduly affected 
by the revelation of the private affairs , 88 - 15 and 
whether the books and records are within the pos¬ 
session, custody, or control of the other party to 
the suit . 88 * 20 

§ 71(7).-Documents of Public 

Record 

As a general rule, no discovery can be required of 
documents of public record. 


As a general rule, under statutes authorizing 
discovery no discovery can be required of docu¬ 
ments of public record, as they are equally accessi¬ 
ble to all parties , 89 although under special circum¬ 
stances it has been allowed . 90 

Public officers may be entitled to compel the pro¬ 
duction for inspection of the documents and rec¬ 
ords of the public or governmental entity of which 
they are officers, and of the departments and agen¬ 
cies thereof . 90 - 5 

§ 71(8).-Statements Relating to 

Accidents 

A statement concerning the accident in issue, made 
by a party to the resulting negligence action, which state¬ 
ment was taken by his adversary or by some one on be¬ 
half of his adversary, is generally subject to production 
and inspection; but a similar statement by a witness not 
a party to the action is not so subject. 

While there may be some authority to the con¬ 
trary , fl0 * 50 a party to an action for negligence who, 
shortly after the accident in issue, made or signed 
a written statement concerning the accident, which 
statement was taken by his adversary, by counsel, 
or some other person on behalf of his adversary, is 


86. Iowa.—Chandler v. Taylor, 12 N. 
W.2d 590, 234 Iowa 287. 

Wash.—Hardman v. Brown, 279 P. 
91, 153 Wash. 85. 

Private books of account 

Where particular entries in private 
books of account had no relation to 
the controversy in question, it was 
held in a particular case that refusal 
to permit inspection of such books 
except as to entries relating to con¬ 
troversy was not error. 

Wash.—Hardman v. Brown, supra. 

87. Iowa.—Main v. Ring, 260 IST.W. 
859, 218 Iowa 1270. 

18 C.J. p 1118 note 4. 

Memoranda and notes of counsel 

Statements of witness, made to 
counsel in preparation for trial and 
reduced to writing, and notes made 
by counsel for the same purpose, 
are the counsel’s property, which the 
court cannot compel them to sur¬ 
render to opposing counsel. 

Ill.—Walker v. Struthers, 112 N.3E. 
961, 273 Ill. 387. 

Physicians 

In an action on an accident insur¬ 
ance policy to which was set up the 
defense that insured had committed 
suicide, where physicians were em¬ 
ployed by insurer to perform an 
autopsy and make laboratory analysis 
of certain organs of deceased, private 
letters, communications, memoranda, 
opinions, or findings of such physi- 
oians have been held not to be sub¬ 
ject to discovery. 


Iowa.—Travelers’ Ins. Co. v. Jackson, 
206 N.W. 98, 201 Iowa 43. 

88. U.S.—Southern R. Co. v. North 
Carolina Corp. Commission, C.C.N. 
C., 104 P. 700. 

Ky.—Marion Nat. Bank v. Abell, 11 
S.W. 300, 88 Ky. 428, 10 Ky.L. 9S0. 

88.5 N.J.—Gross v. Kennedy, 83 A. 
2d 58, 15 N.J.Super. 118. 

88.10 N.J.—Gross v. Kennedy, supra. 
88.15 N.J.—Gross v. Kennedy, supra. 
88.20 N.J.—Gross v, Kennedy, supra. 

89 . N.T.—Komow v. Simplex Cloth- 
Cutting Mach. Co., 179 N.Y.S. 682, 
109 Misc. 358, attirmed ISO N.Y.S. 
942, 191 App.Div. 8S4. 

Okl.—Incorporated Town of Salli- 
saw v. Chappellc, 171 P. 22, 67 Okl 
307. 

18 C.J. p 1118 note 7. 

90. N.Y.—Lovell v. Clarke, 7 How. 
Pr. 158. 

18 C.J. p 1118 note 8. 

Housing authority records 

New York City Housing Authority 
records have been held to be sub¬ 
ject to inspection by those who show 
a clear right thereto in the same 
manner as they are open to taxpay¬ 
ers as provided by statute. 

N.Y.—Smith v. Citizens Sav. Bank, 
2 N.Y.S.2d 213, 166 Misc. 843. 

Public utility records 

Under the Idaho statute any books, 
papers, or record kept by a public 
utility corporation are subject to 
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production and examination by the 
advor.se party in eases brought before 
the public utilities commission. 
Idaho.—Federal Min., etc., (Y>. v. Pub¬ 
lic Utilities Commission, 143 P. 
1173, 26 Idaho 391, L.U.A.1917F 

1195. 

90.5 Housing authority as independ¬ 
ent entity 

Members of town finance commit¬ 
tee could not compel production of 
documents and records belonging to 
town housing authority which is an 
entity separate and distinct from 
town. 

Mass.—Clinton Housing Authority v. 
Finance Committed of <’Union, 109 
N.R2d 449, 329 Mass. 495. 

90.50 In Pennsylvania 

(1) Where petitioner, while in the 
hospital being treated for personal 
injuries on which action is brought, 
executed a statement describing the 
accident wherein such injuries were 
sustained, it has been held tluil the 
parties have such a common interest 
in the writing uh to render it subject 
to production and inspection under a 
particular statute. 

Pa.—Marsh v. Mertz, 32 Pa.Dist. & 
Co. 117, 32 Luz.Leg.lteg. 60. 

(2) In another case construing the 
same statute, it was held, however, 
that such statement is not subject 
to production and inspection. 

Pa.—Thorne v. Schneider, 33 Pa-Dist. 
& Co. 449. 
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generally entitled to have such statement produced 
for his inspection or a copy of it furnished to him, 
provided such statement contains evidence ma¬ 
terial to the issues in the suit or relating to the ac¬ 
tion , 90 * 55 or the statement could be offered in evi- 


DISCOVERY § 71(8) 

dence , 90 - 60 or could be used in connection with the 
cross-examination of the party . 90 * 65 This is par¬ 
ticularly true where the circumstances surrounding 
the making of the statement indicate that the party 
making it may have been at some disadvantage . 90 * 70 


90.55 Mo.—State ex rel. Headrick v. 

Bailey, 278 S.W.2d 737, 365 Mo. 160. 
N.Y.—Holleran v. Kenna, 174 N.Y.S. 

2d 99, 6 A.D.2d 740. 

Totoritus v. Stefan, 173 N.Y.S.2d 

411, 10 Misc.2d 881—Carlo v. Doyle, 

170 N.Y.S.2d 147, 9 Misc.2d 137— 

Herlihy v. Costa, 159 N.Y.S.2d 286, 

5 Misc.2d 192. 

Seasons for rule 

(1) “The great mass of personal 
injury cases which clog the court 
calendars today require fair and 
speedy disposition, either by way of 
trial or settlement. To accomplish 
these ends it has increasingly been 
the practice to eliminate any ele¬ 
ments of surprise whenever practica¬ 
ble—hence the very liberal rules for 
examinations before trial. By the 
same token we see no valid reason 
why a defendant or insurance car¬ 
rier, if a written statement from a 
possible plaintiff is taken, should not 
furnish a copy of such statement to 
the plaintiff; or, in default thereof, 
that a plaintiff should not upon due 
application be permitted to inspect 
the statement. Such a practice in 
our opinion will be certain to save 
time both for the courts and liti¬ 
gants, and tend to a more efficient 
and speedy disposition of cases." 
N.Y.—Wilhelm v. Abel, 147 N.Y.S.2d 

475, 476, 477, 1 A.D.2d 55. 

(2) “The trial of an action at law 
is not—and never has been—a game. 

. Can it be said that justice 
will be promoted by permitting de¬ 
fendant to ‘trip’ plaintiff on some 
technical inconsistency between the 
statement and his testimony given, 
probably, some four years after the 
event? If the statement is the true 
version of the occurrence, how can 
defendant be harmed if plaintiff’s tes¬ 
timony at the trial is consistent with 
the statement?" 

N.Y.—Konopka v. La Purka, 172 N.Y. 

S.2d 330, 332. 

Particular statements required to be 
produced 

(1) Where claim adjuster of rail¬ 
road company, within twenty-four 
hours after accident in which individ¬ 
ual was injured as result of alleged 
negligence of railroad company, took 
a written statement in hospital from 
individual concerning circumstances 
of accident, and did not give individ¬ 
ual a copy of statement, and he could 
not recollect what statement con¬ 
tained, it was an abuse of discretion 
on part of superior court to deny 
application of individual under code 


of civil procedure to inspect state¬ 
ment. 

Cal.—Dowell v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 304 P.2d 1009, 47 C.2d 483. 

(2) In action by assured against 
its insurer to recover sums paid in 
settlement and expenses incurred in 
defense of suit against assured aris¬ 
ing out of accident, assured was en¬ 
titled to discovery and inspection of 
statements which investigator for in¬ 
surer had obtained from officers and 

I employees of assured in course of 
usual routine inquiry preparatory to 
defending claim asserted against as¬ 
sured, but which insurer had used 
as basis for disclaimer of liability on 
ground of failure to give timely no¬ 
tice of accident. 

N.Y.—Alper v. Harris 20/20 Plan for 
Better Vision, 143 N.Y.S.2d 267, 208 
Misc. 392. 

(3) Bus passenger’s statement to 
bus company’s claim adjuster with 
respect to facts involved in passen¬ 
ger’s action for injuries, which state¬ 
ment allegedly was inconsistent with 
passenger’s position in action con¬ 
stituted a “document containing evi¬ 
dence relating to the action" which, 
under statute, court could order to he 
produced for inspection. 

Wis.—Walsh v. Northland Greyhound 
Lines, 12 N.W.2d 20, 244 Wis. 281. 

Former New York rule 

(1) Prior to case of Wilhelm v. 
Abel, 147 N.Y.S.2d 475, 1 A.D.2d 55, 
it was generally held that statement 
of a party would not be required to 
be produced except where it was ob¬ 
tained by overreaching, fraud, or co¬ 
ercion, or there were other special 
circumstances. 

N.Y.—Shontell v. Glens Falls Ins. Co., 
125 N.Y.S.2d 911, 282 App.Div. 965 
—Sevon v. Rockmaker, 59 N.Y.S.2d 
51, 269 App.Div. 1057—Sack v. All 
States Holding Corp., 49 N.Y.S.2d 
148, 268 App.Div. 793. 

Scavone v. Bush, 84 N.Y.S.2d 40, 
193 Misc. 268—La Maida v. Miled- 
na Realty Corp., 49 N.Y.S.2d 650, 
182 Misc. 690. 

Croteau v. Belden, 30 N.Y.S.2d 
315. 

(2) Where statement was obtained 
by overreaching, its production would 
be required. 

N.Y.—Toftegaard v. Hart, 100 N.Y.S. 
2d 729, 198 Misc. 805. 

Bearor v. Kapple, 24 N.Y.S.2d 655. 

(2) Fact that an adjuster or agent 
of an insurer, in obtaining a written 
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statement from an injured person at 
his home, instead of at a hospital as 
condemned in penal law, furnished 
paper and ink and verbiage, and then 
took statement away, did not give 
him an exclusive “property right" in 
statement, so as to require denial of 
motion to compel production and dis¬ 
covery of statement or an inspection 
thereof. 

N.Y.—Bearor v. Kapple, supra. 

90.60 N.Y.—'Urbina v. McLain, 168 
N.Y.S.2d 175, 4 A.D.2d 589. 
Statement of party as admission 
Statement of a party to a suit con¬ 
stitutes an admission, and it can 
therefore be received in evidence. 
N.Y.—Urbina v. McLain, supra. 

XTse not limited to impeachment pur¬ 
poses 

A bus passenger suing for injuries 
resulting from bus company’s negli¬ 
gence was not precluded from in¬ 
specting or obtaining a copy of state¬ 
ment written by company’s adjuster 
and signed by passenger on ground 
that statement could be used only to 
impeach passenger, since company 
could offer statement in evidence. 
Wis.—Walsh v. Northland Greyhound 
Lines, 12 N.W.2d 20, 244 Wis. 281. 

90.65 N.Y.—Meehan v. McCloy, 40 N. 
Y.S.2d 207, 266 App.Div. 706, appeal 
denied 41 N.Y.S.2d 957, 266 App. 
Div. 761. 

90.70 N.Y.—Tatar v. City of New 
York, 160 N.Y.S.2d 901. 

Party hospitalized and without at¬ 
torney 

N.Y.—Herlihy v. Costa, 159 N.Y.S.2d 
286, 5 Misc.2d 192. 

No knowledge or recollection 

Plaintiff was entitled to discovery 
and inspection of a statement taken 
from her by defendant, where she 
claimed she had no knowledge of its 
contents and no recollection of sign¬ 
ing thereof. 

N.Y.—Mallon v. Ginsberg, 173 N.Y.S. 
2d 412. 

Child 

In action for personal injuries sus¬ 
tained by ten-year-old child allegedly 
due to an unprotected opening in a 
city school yard, where statement of 
plaintiff allegedly was taken when 
unaccompanied by either counsel or 
parent, in view of tender years of 
plaintiff, an inspection of such state¬ 
ment would be granted to prevent 
surprise on trial. 

N.Y.—Tatar v. City of New York, 
160 N.T.S.2d 901. 



§§ 71 (8)—71 (9) DISCOVERY 

On the other hand, a similar statement by a wit¬ 
ness not a party to the suit, who is available as a 
witness at the trial, is not subject to discovery and 
inspection, 90 * 75 since such statement is not evidence 
of the facts, but is admissible only for the purpose 
of impeachment of the witness. 90 * 80 Moreover, 
statements made by witnesses other than the party 
to the action will not be required to be produced 
for examination where such statements were secured 
through an independent investigation by defendants 
in preparation for trial and such investigation was 
equally open to the party seeking the examina¬ 
tion. 90 * 85 

It has been held that the statement of a party may 
not be required to be produced in the absence of a 
showing of such circumstances surrounding the 
taking of the statement as would constitute good 
cause for requiring production. 90 * 90 In other words, 
he must show that there are special circumstances 
in his particular case which make it essential to the 
preparation of his case and in the interest of justice 
that the statements be produced for his inspection 
or copying. 90 * 95 

The inspection and production of tape recordings 
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of statements relating to accidents are discussed in¬ 
fra § 71(9). 

Whether the statement o± a party constitutes a 
privileged or confidential communication is dis¬ 
cussed infra § 72. 

§ 71(9). - Things Other Than Books 

and Papers 

Under the terms of particular statutes or rules, In a 
proper case, discovery may be had of physical objects 
other than books and papers, such as animals, automo¬ 
biles, machinery, fingerprints, photographs, recordings, 
X-rays, and other objects. 

While the rule may be otherwise in the absence 
of specific statutory provision authorizing such in¬ 
spection, under the terms of particular statutes or 
rules so providing, physical objects other than books 
and papers have been held to be subject to discov¬ 
ery, 91 including buried human bodies, 92 although 
in New York, while discovery may be allowed un¬ 
der the statute, not only of books and papers, but 
of any article or property in the possession of, or 
under the control of, the adverse party relating to 
the merits of the action, 93 the right docs not extend 
to the discovery and inspection of a buried human 


90.75 Mo.—State ex rel. Headrick v. 

Bailey, 278 S.W.2d 737, 365 Mo. 160. 
N.Y.—Urbina v. McLain, 168 N.Y.S. 
2d 175, 4 A.D.2d 589. 

Refusal of witnesses to discuss case 
Even though plaintiff in motor ve¬ 
hicle collision case had shown that 
subject witnesses had declined to 
furnish him statements or discuss 
case with him, trial court would not 
he put in error for refusing to re¬ 
quire counsel for defendant-insurer 
to produce statements obtained from 
such witnesses, where plaintiff had 
not shown that their testimony could 
not have been procured by deposition 
or as witnesses testifying on trial 
of case. 

La.—Self v. Employers Mut. Liability 
Ins. Co. of Wis., App., 90 So.2d 547. 

90.80 Mo.—State ex rel. Headrick v. 

Bailey, 278 S.W.2d 737, 365 Mo. 160. 
N.Y.—Urbina v. McLain, 168 N.Y.S. 
2d 175, 4 A.D.2d 589. 

90.85 N.Y,—Tatar v. City of New 
York, 160 N.Y.S.2d 901. 

Availability of witnesses 
If prospective witnesses them¬ 
selves are available to party and can 
be interrogated or examined by him, 
there will ordinarily be no occasion 
for ordering production of their 
statement; and where production of 
statements of prospective witnesses 
is sought, it will usually have to be 
shown that witnesses are no longer 
available, or that witnesses, even 


though they can be located, are hos¬ 
tile and will not furnish information 
to party, or that for some other rea¬ 
son information sought cannot be ob¬ 
tained elsewhere in spite of diligent 
effort. 

Ariz.—Dean v. Superior Court In and 
For Maricopa County, 324 P.2d 
764. 

90.90 Colo.—McCoy v. District Court 
of Larimer County, 246 P.2d 619, 
126 Colo. 32. 

Necessity and sufficiency of showing 
of good cause in application and 
proceedings for discovery general¬ 
ly see infra § 80 (4) h. 

90.95 Colo.—McCoy v. District Court 
of Larimer County, supra. 

91. Ohio.—Driver v. F. W. Wool- 
worth Co., 16 N.E.2d 648, 58 Ohio 
App. 299. 

Pa.—Richardson v. Delaware, Lack¬ 
awanna & Western R. Co., 21 Pa. 
Dist. 1122. 

18 C.J. p 1118 note 11. 

‘‘Property” 

Under statute permitting inspec¬ 
tion of property, word “property" is 
analogous to “thing." 

Wis.—City of Appleton v. Sauer, 74 
N.W.2d 167, 271 Wis. 614. 

92. S.C,—In re Percival, 85 S.E, 247, 
101 S.C. 198. 

18 C.J. p 1119 note 12. 

93. N.Y.—Wood v. American Loco¬ 
motive Co., 294 N.Y.S. 200, 260 APP. 
Div. 816. 


Leone v. Lohmaior, 12S N.Y.S.2d 
618, 205 Misc. 467—Fuchsman v. 
George Raptis Yarns, 101 N.Y.S.2d 
143, 198 Misc. 195—Merriam Dis¬ 
play Supply Studio v. llarlambides, 
91 N.Y.S.2d 901, 190 Misc. 352— 
Manasen v. Chest Mc»tal Products, 
87 N.Y.S.2d 732, 194 Misc. 818— 
Bederman v. Brooklyn Trust Co., 
7 N.Y.R.2d 271, 169 Misc. 394. 

Bearor v. Kapple, 24 N.Y.S.2d 
655—Miller v. Now England Mut. 
Life Ins. Co., 14 N.Y.S.2d 129. 

18 C.J. p 1118 note 9. 

Window cleaner’s safety anchor bolt 
N.Y.—Potruk v. South Ferry Realty 
Co., 157 N.Y.S.2d 24 9, 2 A.D.2d 533. 

Purpose 

One of the purposes of tho stat¬ 
ute reform! to in the text is to per¬ 
mit a party to obtain information 
respecting true character of claim 
made by opposing party. 

N.Y.—Miller v. New England Mut. 
Life Ins. Co., 14 N.Y.S.2d 120. 

Admissibility in evidence 

It must appear that the article 
or property in question is evidence, 
otherwise it could not relate to the 
merits of tho action. 

N.Y.—Miller v. New England Mut, 
Life Ins. Co., supra. 

Pormerly in New York the right 
to production and inspection was 
limited to books, documents, or oth¬ 
er papers. 

N.Y.—'Wilson v. Collins, 109 N.Y.S, 
660, 57 Misc. 363. 
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body, 94 whether the deceased died before or after 
the trial. 94 * 5 The statute supersedes whatever pro¬ 
vision for inspection of the property the parties may 
have made by contract. 94 * 10 


Accordingly, discovery, or production and inspec¬ 
tion, have been ordered of various physical or tan¬ 
gible things and objects, 94 * 15 including animals, 94 * 20, 
automobiles, 94 * 25 engines and machinery, 94 * 30 foods 


94. N.Y.—In re Dinkel & Jewell Co., 
198 N.Y.S. 831. 

18 C.J. P 1118 note 10. 

Dissection 

Where the exhumation of a body 
would have been of no value to de¬ 
termine the cause of the death with¬ 
out an autopsy and dissection, the 
text rule has been held to be par¬ 
ticularly applicable in the absence 
of any provision in the discovery 
statute for the dissection of bodies, 
and in view of a penal statute pro¬ 
viding that an autopsy without the 
consent of deceased or his next of 
kin is unlawful. 

N.Y.—Bernstein v. Metropolitan Life 
Ins. Co., 255 N.Y.S. 591, 142 Misc. 
516. 

In re Dinkel & Jewell Co., 198 N. 
Y.S. 831. 

No showing of fraud perpetrated 
Acceptance by jury of theory of 
plaintiff's experts in action tried ac¬ 
cording to law does not mean that a 
“fraud" was perpetrated on court or 
defendant if plaintiff’s experts were 
mistaken, with respect to right of 
defendant to disinterment of plain¬ 
tiff’s body and autopsy. 

N.Y.—Holmes v. City of New York, 
42 N.Y.S.2d 359, 180 Misc. 364. 

94.5 N.Y.—Holmes v. City of New 
York, supra. 

Death of plaintiff after obtaining 
judgment 

Where principal issue in action for 
personal injury was whether plain¬ 
tiff had a subdural hematoma as her 
experts claimed, or a brain tumor 
which antedated accident as defend¬ 
ant’s experts claimed, and plaintiff 
died after obtaining judgment for 
forty-seven thousand five hundred 
dollars from which appeal was pend¬ 
ing, defendant was not entitled to 
disinter plaintiff’s body and have au¬ 
topsy performed over objections of 
plaintiff’s family, although plaintiff 
had refused a trephine operation for 
purpose of diagnosis. 

N.Y.—Holmes v. City of New York, 
supra. 

94.10 Alleged defective construction 
of barn 

In action for balance due on barn- 
construction contract, where owner 
counter-claimed for alleged defective 
construction, statute pertaining to 
inspection of property in possession 
of party was applicable and governed 
right to inspection regardless of al¬ 
leged agreement, or terms thereof, 
between parties with respect to in¬ 
spection. 

Wis.—Zutter v. Krai, 68 N.W.2d 590, 
268 Wis. 606. 


94.15 Pa.—Naylor v. Baker’s Mer¬ 
chandise Co., 84 Pa.Dist. & Co. 529. 

! Cleansing substance 

In action against manufacturer of 
product for general cleaning purpos¬ 
es for injury to fingers, hands, and 
arms of user, portion of article con¬ 
stituting basis of action was held to 
be subject to discovery on behalf of 
defendant. 

N.Y.—Reiss v. Kirkman & Son, 273 
N.Y.S. 7, 242 App.Div. 77. 
Dnmh-o-meter 

A drunk-o-meter is within statute 
permitting inspection of “property." 
Wis.—City of Appleton v. Sauer, 74 
N.W.2d 167, 271 Wis. 614. 

Damaged Items of personalty 
N.Y.—Gordon v. 580 Equities, Inc., 
159 N.Y.S.2d 865, 5 Misc.2d 330. 
Eyeglasses 

In action for negligence and 
breach of warranty, where defend¬ 
ant claimed that certain eyeglass 
frames were composed of highly in¬ 
flammable material and that fire 
causing the injury in question orig¬ 
inated with such frames rather than 
with combs purchased from defend¬ 
ant, as claimed by plaintiffs, defend¬ 
ant was held to be entitled to in¬ 
spect eyeglasses in order to present 
facts to jury. 

N.Y.—Treacy v. P. W. Woolworth 
Co., 292 N.Y.S. 767, 249 App.Div. 
864. 

Inflammable children’s costume 
In action alleged against manufac¬ 
turer of child’s cowboy costume 
which burst into flame while being 
worn by child, motion by manufac¬ 
turer for inspection of parts, if any, 
of cowboy costume, would be grant¬ 
ed. 

N.Y.—Malone v. M. A. Henry Co., 85 
N.Y.S.2d 393. 

Mascara 

In an action for personal injuries 
to plaintiff alleged to have been 
caused by poisonous substance in a 
tube of mascara purchased from 
defendant, such tube was held to 
be subject to discovery on applica¬ 
tion of defendant. 

Ohio.—Driver v. F. W. Woolworth 
Co., 16 N.E.2d 548, 58 Ohio App. 
299. 

Shoes 

Issue being whether linen ma¬ 
terial, purchased by plaintiff for pur¬ 
pose of making shoes, was fit for the 
purpose, and shoes being in plaintiff’s 
possession, it was held defendant’s 
motion for permission to subject 
shoes to proposed tests which would 
aid in determining dispute should be 
granted. 


N.Y.—Jerry & Herbert Lehmann, 
Inc., v. Turtle Bros., 267 N.Y.S. 785, 
149 Misc. 744. 


Wire 

In an action for the purchase price 
of wire, wherein a defense and coun¬ 
terclaim were interposed that the 
wire was damaged, rusty, and unmer¬ 
chantable, and not in accordance with 
the contract, it was held that such- 
wire was subject to discovery. 

N.Y.—E. L. Parker & Nimme Co. v. 

Enterprise Tinware Co., 182 N.Y.S. 


909. 


. of mare by voter- 


94.20 

inarian 

In action for death of ranch hand 
who was killed when mare furnished - 
by employer fell due to alleged dis¬ 
eased condition of mare, where plain¬ 
tiff alleged that mare was unfit for 
purpose for which furnished, order 
authorizing examination of mare by 
veterinarian of plaintiff’s choice in 
order to enable veterinarian to form 
an opinion of physical condition of 
mare was authorized. 

Tex.—Robb v. Gilmore, Civ.App., 302 
S.W.2d 739, refused no reversible 


error. 


94*25 Prior Inspection, held to pre¬ 
clude discovery 

Where defendants had made sev¬ 
eral complete inspections of plain¬ 
tiff's automobile and its alleged de¬ 
fective parts after its sale to plain¬ 
tiff and prior to action for breach 
of warranty in such sale, order di¬ 
recting plaintiff to produce automo¬ 
bile for examination before trial was 
improper. 

N.Y.—Halstead v. Holmes, 298 N.Y.S. 

835, 252 App.Div. 811. 

94.30 Diesel engine 

In death action by administrator 
against railroad company, adminis¬ 
trator was entitled to inspect diesel 
engine, subject to privilege granted 
to railroad company, for its conven¬ 
ience, of permitting administrator 
to inspect a different diesel engine of 
identical design. 

N.Y.—De Vito v. New York Cent. R. 
Co., 146 N.Y.S.2d 545, affirmed 159 
N.Y.S.2d 468, 3 A.D.2d 692. 
Examination of ‘‘way®, works or ma¬ 
chinery” 

Statutory examination of “ways, 
works or machinery” is applicable 
only where a servant or employee has* 
been injured in course of employ¬ 
ment. 

Mass.—Owens-Illinois Glass Co. v. 
Bresnahan, 79 N.E.2d 195, 322 Mass* 
629, 13 A.L.R.2d 653. 

Machinery and, die® 

Manufacturer suing corporation or¬ 
ganized by manufacturer’s former 
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and beverages allegedly contaminated, 94 - 35 and even 
real property, in some instances. 94 - 40 

Fingerprints . In a proper case, a party may be 
required to submit his fingerprints. 94 - 45 

Production of photographs. A statute provid¬ 
ing for the production of “books or writings” has 
been held not to require production of photo¬ 
graphs; 95 but it has also been held that under a 
general statute authorizing discovery, discovery may 
be had of photographs, blueprints, and other mem¬ 
oranda in the other party’s files. 95 - 5 

Recordings. Recordings, such as tape recordings, 
in the possession or control of the adverse party may 
be subject to discovery. 95 - 10 The rules with respect 
to the production and inspection of statements relat¬ 
ing to accidents have been held to apply to oral state- 
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ments recorded by tape recording. 95 - 15 

Submission to physical examination. A statute au¬ 
thorizing the inspection of books, papers, and docu¬ 
ments in the possession of a litigant docs not author¬ 
ize requiring plaintiff, suing for personal injuries, 
to submit to a physical examination by defendant’s 
physicians, or physicians appointed by the court. 95 - 20 

X-rays and matters relating thereto . While the 
rule is otherwise in some jurisdictions, 95 - 25 statutes 
authorizing discovery, or production and inspection, 
have been held to authorize the production and in¬ 
spection of X-rays and matters relating thereto, 95 -30 
inspection of which may be also authorized under a 
court rule with respect to hospital records and 
X-rays. 95 - 35 Under certain circumstances discovery 
and inspection may be ordered of X-ray machinery 
and equipment. 95 - 40 


■employee to restrain use of trade 
secrets allegedly acquired by former 
■employee while employed by manu¬ 
facturer was entitled to order for in¬ 
spection of defendant corporation’s 
machinery and dies to obtain infor¬ 
mation necessary to establish manu¬ 
facturer's case. 

N.J.—Bead Chain Mfg. Co. v. Smith, 
62 A.2d 215, 1 N.J. 118. 

94.35 Ohio.—Lawson v. Hudepol 
Brewing Co., Com.Pl., 101 N.E.2d 
254. 

94.40 Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758. 

94.45 Identity of resident of foreign 
country 

In action by resident of foreign 
country, who claimed to be decedent's 
son, for accounting by administrator 
■of decedent's estate and revocation 
•of letters of administration, defend¬ 
ant's interrogatory, asking that 
plaintiff place his fingerprints in 
spaces provided as part of interroga¬ 
tories, was justified, in view of issue 
of plaintiff's identity, his nonresi¬ 
dence in United States, and his in¬ 
ability or lack of intention to ap¬ 
pear in state courts. 

N.J.—In re Wozar's Estate, 111 A.2d 
768, 34 N.J. Super. 133. 

95. Del.—Marietta Mfg. Co. v. H edg¬ 
es-Walsh-Weidner Co., 2 A.2d 9 22, 
9 W.W.Harr. 511. 

Photographs of dredges taken 
from time to time during their con¬ 
struction have been held not to be 
subject to production or inspection 
under the text rule in an action to 
recover damages for failure to deliv¬ 
er boilers for such dredges being 
built by plaintiffs. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., supra. 

■95.5 Pa.—Drawbaugh v. Pennsyl¬ 
vania Power & Light Co., 84 Pa. 
Dist. & Co. 209, 64 Dauph.Co. 141. I 


Photographs of scene of accident 

Where plaintiffs were seriously in¬ 
jured at time of an automobile acci¬ 
dent and were carried from scene of 
accident to hospital, defendants 
would be required to permit an in¬ 
spection of photographs under de¬ 
fendants’ control taken immediately 
following accident and before vehi¬ 
cles were moved. 

N.Y.—Howe v. McBride, 84 N.Y.S.2d 
283, 193 Misc. 271. 

95.10 Recording of party’s admis¬ 
sion 

Where plaintiff claimed that de¬ 
fendant admitted during conferences 
that plaintiff had an interest in ven¬ 
ture and plaintiff claimed that re¬ 
cordings were made of conferences, 
recordings were subject to inspection 
and discovery on ground that admis¬ 
sions made by defendant therein 
would be relevant and fact that it 
was made after commencement of 
suit, or made in a personal confer¬ 
ence without benefit of counsel, 
would not render admission inadmis¬ 
sible. 

N.Y.—Baron v. Kings-Suffolk Realty 
Corp., 158 N.Y.S.2d 923, 4 Misc.2d 
587. 

95.15 Mo.—State ex rel. Headrick v. 
Bailey, 278 S.W.2d 737, 3G5 Mo. ICO. 

95.20 S.C.—Welsh v. Gibbons, 46 S. 
E.2d 147, 211 S.C. 51G, 175 A.L.R. 
228. 

95.25 Pa.-—Whotsel v. Shaw, 22 A.2d 

751, 343 Pa. 182. 

95.30 N.Y.—Romano v. Mount Si¬ 
nai Hospital, 150 N.Y.S.2d 246. 
Disability from arthritis 

In action against insurance com¬ 
pany on a claim of disability re¬ 
sulting from arthritis, X-rays made 
of claimant have boon held to bo 
subject to inspection as related to 
the merits of the action within the 
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meaning of the statute referred to 
in the text. 

N.Y.—Miller v. Now England Mut. 

Life Ins. Co., 14 N.Y.S.2Q 129. 
Films, reports, interpretations, and 
schedules 

In action against hospital and oth¬ 
ers, all X-ray films taken of plaintiff 
patient and all reports or interpreta¬ 
tions made thereof on file or in pos¬ 
session of defendants, X-ray depart¬ 
ment log book, or schedule and any 
operating-room schedule or schedules 
in so far as they concerned plaintiff 
patient were subject to discovery by 
plaintiffs. 

N.Y.—Romano v. Mount Sinai Hospi¬ 
tal, 150 N.Y.S.2d 2-16. 

95.35 N.Y.—Sohnur v. Cnjewski, 163 
N.Y.S.2d 259, 6 Misc.2d 206. 
Treatment by individual practitioner 
Court rule with respect to produc¬ 
tion of hospital records including 
X-rays of injured plaint Iff applies to 
a case whore plaintiff has undergone 
medical treatniont by individual prac¬ 
titioner. 

N.Y.—Schnur v. Gajewsltl, supra. 
Examination of X-ray by court ap¬ 
pointed physician 
Enct that injured plaintiffs were 
examined by a court appointed physi¬ 
cian to whom X-rays were submitted, 
did not bar defendant’s right to have 
X-rays examined by its own roent¬ 
genologist, where trial court would 
be confronted with physician's indi¬ 
cated lack of qualifications as a ro¬ 
entgenologist in area of injuries 
claimed by one plaintiff, and with 
physician’s failure to be assured as 
to precise date when X-ray of other 
plaintiff was taken. 

N.Y.—Schnur v. (lajewskl, supra. 
95.40 Injuries caused by electric 
shock 

In action against hospital for in¬ 
juries caused by eleetrical shock re¬ 
ceived while foot wua being X-raycd# 
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Possession or control of object. As in the case of 
books and papers generally, as discussed supra § 71 
(4), before objects and things other than books and 
papers will be required to be produced and inspected, 
they must appear to be in the possession or control 
of the adverse party; 95 - 45 but it is sufficient if the 
article, although not in the possession of the adverse 
party, is subject to his control. 95 * 50 

Change in characteristics of object or article . The 
fact that the object or article may have changed in 
its characteristics between the time of the incidents 
in issue and the time the discovery is sought will 
not necessarily preclude an examination, inspection, 
or analysis thereof, 95 * 55 since the question of the 
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competency of the result of such examination, in¬ 
spection, or analysis is properly for determination on 
the trial. 95 * 60 

Conditions of inspection. Where material is to 
be inspected, the conditions under which the inspec¬ 
tion is to be made depend on all the circumstances in 
the particular case. 95 * 65 

Right to photograph or test objects produced . The 
courts may permit the production and inspection of 
objects to include the taking of photographs of the 
objects produced; 95 * 70 and the courts even permit 
inspection to include the making of various tests, in¬ 
cluding chemical analysis, of a wide variety of arti¬ 
cles. 95 * 75 


production of hospital records, 
X-rays, and charts would be directed, 
and motion for discovery and inspec¬ 
tion of such records. X-rays, charts, 
and of X-ray machinery and equip¬ 
ment would be granted. 

N.Y.—Taylor v. Beekman Hospital, 
62 N.Y.S.2d 637, 270 App.Div. 1020. 

95.45 N.Y.—Cardinal v. University 
of Rochester, 63 N.Y.S.2d 868, 187 
Misc. 519, modified on other 
grounds 69 N.Y.S.2d 355, 271 App. 
Div. 1048. 

Inspection of building and personalty- 
denied 

In action to foreclose trust deed 
covering leasehold estate on realty 
and all property used at or in connec¬ 
tion with buildings on or to be erect¬ 
ed on realty and placed therein by 
grantor, trustee was not entitled to 
an order on sublessor of grantor's 
assignor, which several years previ¬ 
ously had repossessed premises under 
declared forfeiture of sublease for 
default in payment of rent and tax¬ 
es, to permit an inspection of build¬ 
ing and personal property therein at 
time of trial or for the production of 
inventory of personal property found 
in building at time it was repos¬ 
sessed, where trustee failed to show 
that property found in building at 
time of repossession belonged to 
grantor. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. v. Mid-City Realty Co., 
156 S.W.2d 730, 348 Mo. 1006. 

Uranium owned by war department 
In action against university for 
personal injuries allegedly resulting 
from dissemination of rays into at¬ 
mosphere during operation of cyclo¬ 
tron in course of atomic research for 
war department, plaintiff’s request 
for discovery and inspection of sam¬ 
ples of uranium 235 and plutonium 
used in operation of cyclotron was 
denied, where university did not own 
or control such substances, but mere¬ 
ly had custody of minute quantities 
of such substances owned by war de¬ 
partment and subject to its orders, j 


| and department, in interest of na¬ 
tional safety and welfare, had di¬ 
rected university not to give any 
samples. 

N.Y.—Cardinal v. University of 
Rochester, 63 N.Y.S.2d 868, 187 
Misc. 519, modified on other 
grounds 69 N.Y.S.2d 355, 271 App. 
Div. 1048. 

95.50 Article In possession of in¬ 
surer 

In action by homeowner against 
manufacturer and owner of blow 
torch for property damage resulting 
from fire allegedly caused by explo¬ 
sion of torch, torch, which was in 
possession of investigators of home- 
owners insurance company to which 
he had assigned his claim, was with¬ 
in control of homeowner and sub¬ 
ject to discovery, although insurance 
company was not a party to action. 
N.Y.—Leone v. Lohmaier, 128 N.Y.S. 
2d 618, 205 Misc. 467. 

95.55 Analysis of vaccine 

In action for breach of warranty in 
sale of dust vaccine purchased in 
sealed bottles, order directing defend¬ 
ant to deliver to plaintiff for analysis 
a bottle of vaccine of same lot and 
serial number purchased was not im¬ 
proper on ground that a so-called ex¬ 
piration date was applicable to vac¬ 
cine in question, and that its present 
condition would not reflect true char¬ 
acter of product on date of sale. 
N.Y.—Canter v. American Cyanimid 
Co., 173 N.Y.S.2d 623, 5 AJD.2d 513. 

95.60 N.Y.—Canter v. American Cy¬ 
animid Co., supra. 

95.65 Air sample In. vicinity of cy¬ 
clotron; new cyclotron 
In action against university for 
personal injuries allegedly resulting 
from dissemination of neutrons into 
atmosphere during operation of cy¬ 
clotron in course of atomic research, 
plaintiff’s request that cyclotron be 
operated during period that sample of 
air is taken in building housing cy¬ 
clotron, and in which plaintiff work¬ 
ed, was denied, where cyclotron had 
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been changed and now disseminated 
protons. 

N.Y.—Cardinal v. University of 
Rochester, 63 N.Y.S.2d 868, 187 

Misc. 519, modified on other 
grounds 69 N.Y.S.2d 355, 271 App. 
Div. 1048. 

95.70 Photographing of truck per¬ 
mitted 

Pa.—Naylor v. Baker’s Merchandise 
Co., 84 Pa.Dist. & Co. 529. 

95.75 Ohio.—Lawson v. Hudepohl 
Brewing Co., Com.Pl., 101 N.E.2d 
254. 

Particular articles analyzed or tested 
Articles which have been analyzed 
or tested under statute include wa¬ 
ter used in a boiler, a bottle-filling 
machine, cleaning powder, pieces of 
rope, and dies for making tableware. 
N.Y.—Merriam Display Supply Stu¬ 
dio v. Harlambides, 91 N.Y.S.2d 901, 
196 Misc. 352. 

“Padeometer” test 

In action for price of shades with 
defense of breach of warranty for 
failure of shades to protect merchan¬ 
dise in defendant’s store from fading 
in sunlight, plaintiff's request for in¬ 
spection for purpose of sending 
shades to a laboratory for a “fadeo- 
meter” test to determine whether 
they were made of right material 
would be granted. 

N.Y.—Merriam Display Supply Stu¬ 
dio v. Harlambides, supra. 

By whom analysis to- be made 

In action against brewing compa¬ 
ny by customer for injuries allegedly 
caused from drinking beer allegedly 
contaminated with dead flies, compa¬ 
ny’s petition of discovery for pur¬ 
pose of inspecting and having a. 
chemical analysis of contents of bot¬ 
tle would be granted, on condition 
that parties agree as to who should 
make analysis, or, if parties should 
not agree, to have an analysis made 
by a reputable chemist appointed by 
court. 

Ohio.—Lawson v. Hudepohl Brewing: 
Co., Com.Pl., 101 N.E.2d 254. 
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Photographs of mamifacturing processes. In a 
proper case, a party may be permitted to inspect the 
■other party’s factory and take photographs of the 
manufacturing processes. 95 * 80 On the other hand, it 
may be an improvident exercise of discretion to per¬ 
mit plaintiff in a negligence action to take motion 
pictures of the manufacturing processes of defend¬ 
ant. 9 5 - 8 5 

No statutory authority. In the absence of specific 
statutory provision authorizing a party to inspect 
material within control of his adversary, it has been 
held that the courts cannot order that this be done, 96 
and statutory provisions authorizing the appointment 
of expert witnesses to examine persons, matters, and 
things prior to trial have been held not to authorize 
the making of such an order, 97 particularly where 
compliance with such order would require invasion 
of the private premises of a party. 98 

§ 72. -Privileged Matter in General 

a. In general 
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b. Communications between attorney 

and client; work product 

c. Medical and hospital records 

d. Other matters 

a. In General 

On the ground of public policy, statutes and rules 
providing for production and inspection of books and 
papers do not authorize the production or inspection of 
privileged matter, that is, books and papers which, be¬ 
cause of their confidential and privileged character, could 
not be received in evidence. 

On the ground of public policy, 98 * 50 frequently 
confirmed by express provision in the discovery stat¬ 
utes, 98 * 55 statutes and rules providing for the pro¬ 
duction and inspection of books and documents do 
not authorize the production or inspection of privi¬ 
leged matter, 98 * 60 that is, books and papers which, 
because of their confidential and privileged charac¬ 
ter, could not be received in evidence," except in 
so far as the confidential and privileged character of 
the books, documents, or other items are waived by 
the party protected by the rule. 99 - 5 


95.80 Battery factory 

Where plaintiff had sustained in¬ 
juries when automobile battery, 
which had been installed on plain¬ 
tiff's automobile exploded, plaintiff 
would be entitled, on his motion for 
discovery and inspection in action 
against seller of battery and based 
■on negligence and breach of war¬ 
ranty, to inspect battery factory and 
manufacturing process, to take sam¬ 
ples of material and chemicals used 
in manufacture of such battery, and 
to take still photographs, rather than 
motion pictures, of manufacturing 
processes, even though present proc¬ 
esses allegedly differed from those 
which obtained at time of accident. 
N.Y.—:Field v. B. F. Goodrich Co., 
124 N.Y.S.2d 256. 

95.85 N.Y.—Levine v. Pepsi Cola 
Metropolitan Bottling Co., 110 N.Y. 
S.2d 98, 279 App.Div. 869, 

.98. R.I.—O'Reilly v. Superior Court, 
124 A. 726, 46 R.I. 37, 33 A.L.R. 13. 

Statutes authorizing discovery of 
writings 

Enactment of statutes providing 
for the discovery of documents 
within the control or possession of 
the adverse party have been held 
to indicate that an order for exam¬ 
ination as to other matters is not 
authorized in the absence of specific 
statutory provision. 

R.I.—O'Reilly v. Superior Court, 124 
A. 1, 45 R.I. 491, 33 A.L.R. 10, 

Bottle of contaminated beverage 

Statute authorizing inspection of 
“books, papers and documents" in 
possession of a litigant and denying 
right of discovery except as author¬ 


ized by statute having been held not 
to authorize requiring plaintiff suing 
for personal injury to submit to a 
physical examination by defendant's 
physicians or physicians appointed 
by court cannot be invoked and 
courts are without inherent power to 
require plaintiff suing for injury 
from drinking a bottle of contam¬ 
inated beverage to deposit bottle in 
court so as to permit defendant to 
make a chemical analysis thereof. 
S.C.—Welsh v. Gibbons, 4G S.E.2d 147, 
211 S.C. 616, 175 A.L.R. 228. 

97. R.I.—O’Reilly v. Superior Court, 
124 A. 726, 46 RX 37, 33 A.L.R. 
13. 

98. R.I.—O'Reilly v. Superior Court, 
supra. 

Flooring 

Under such statute, it has been 
held that a court has no authority 
to require party to permit expert 
witnesses to enter his dwelling for 
the purpose of examining the floor¬ 
ing. 

R.I.—O'Reilly v. Superior Court, su¬ 
pra, 

98.50 Mo.—State ex rel. Terminal R. 
Ass'n of St. Louis v. Flynn, 257 S. 
W.2d 69, 363 Mo. 1005. 

98.55 Mo.—State ex rel. Terminal R. 
Ass’n of St. Louis v. Flynn, su¬ 
pra—State ex rel. Bostolmann v. 
Aronson, 235 S.W.2d 384, 361 Mo. 
535. 

98.60 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
R.2d 764. 

Mo.—State ex rel. Terminal R. Ass'n 
of St. Louis v. Flynn, 257 S.W. 
2d 69, 363 Mo. 1005—-State ex rel. 
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Bostelmann v. Aronson, 235 S.W. 
2d 384, 361 Mo. 535. 

N.J.—Stenzler v. Wigton-Abbott 

Corp., 78 A.2d 714, 11 N.J.Super. 

000 . 

Pa.—Brauner v. Mutual Life Ins. Co. 
of N. Y., 4 Pa.List, & Co.2d 106, 66 
Lack.Jur. 117. 

99. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 2-1. 

Ill.—Krumlin v. Brukncs, 255 Ill. 
App. 503. 

18 C.J. p 1117 note 91, p 1130 note 

8 . 

Procedural, not substantive, right 
In interpretation of privilege to be 
afforded under superior court rule 
authorizing order for discovery and 
production of nonprivilogod docu¬ 
ments in possession, custody, or con¬ 
trol of party to action on motion of 
party showing good cause therefor, 
no substantive right accrues to par¬ 
ties because of such rule, which is 
entirely procedural, so that ques¬ 
tion of policy is dominating factor 
in determining application of rule. 
Del.—Empire Box Corp. of Strouds¬ 
burg v. Illinois Cereal Mills, 90 A 
2d 672, 8 Terry 283. 

99.5 Party’s reliance on report as 
evidence 

Defendant, who would rely on cer¬ 
tified public accounlant's audit and 
report in proof of his defense and 
counterclaim, expressly or impliedly 
waived right to insist, in pretrial 
discovery proceedings that the audit 
and report were privileged and, 
therefore, not available to plaintiff. 
Fia.—Savino v. Luciano, 92 So.2d 
817* 
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Whether a statutory privilege as to confidential 
communications applies to particular persons or 
classes depends on the provisions of the statutes, 99 * 10 
which will be strictly construed; 99 * 15 and unless a 
statute expressly extends the privilege to specific 
persons or classes, the law will not justify such in¬ 
dividuals in refusing to disclose facts contained in 
documents which would otherwise be competent evi¬ 
dence in a particular proceeding. 99 * 20 An automo¬ 
bile liability policy is not within the privileged class 
of writings which a deponent or party may not be re¬ 
quired to produce for inspection. 99 * 25 

Whether papers or documents are private or pub¬ 
lic is immaterial in determining whether or not they 
are privileged, with respect to discovery; 99 * 30 and 
this is so as to the papers of public officials, 99 * 35 and 
as to suits involving government entities as well as 
persons. 99 * 40 

Burden of justifying claim of privilege . In gen¬ 
eral, the burden of showing the existence of circum¬ 
stances which justify a claim of privilege against 
disclosure is on the party who claims the privi¬ 
lege. 99 * 45 

Records containing privileged and unprivileged 
evidence . Where records and documents, which are 
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the object of discovery and inspection procedures, 
contain both privileged and nonprivileged evidence, 
the trial court, in the exercise of a sound discretion, 
may permit their inspection subject to express con¬ 
ditions and requirements which reasonably shield 
and protect the person for whose benefit the privi¬ 
lege exists. 99 * 50 

b. Communications between Attorney and 
Client; Work Product 

In general, documents of a client in the hands of an 
attorney are privileged from production or inspection, as 
are documents or matters which constitute part of the 
work product of the adverse party or his counsel, that 
is, data and material obtained or prepared by the adverse 
party, his counsel, or some other person on his behalf, in 
anticipation of litigation or in preparation for trial. 

In general, documents of a client in the hands of 
an attorney are privileged from production or in¬ 
spection at the instance of third persons, 1 as are 
documents or matters which constitute part of the 
work product of the adverse party or his counsel in 
connection with the preparations for the trial, that 
is, any data and material obtained or prepared by 
the adverse party, his counsel, or some other person 
on his behalf, in anticipation of litigation or in prep¬ 
aration for trial, 1 * 5 unless the privilege from produc- 


99.10 Cal.—Tatkin v. Superior Court 
In and For Los Angeles County, 
App., 326 P.2d 201. 

99.15 Cal.—Tatkin v. Superior Court 
In and For Los Angeles County, 
supra. 

99.20 Cal.—Tatkin v. Superior Court 
In and For Los Angeles County, 
supra. 

99.25 Ky.—Maddox v. Grauman, 265 
S.W.2d 939. 

99.30 Mich.—C. A. Roberts Co. v. 
City of Detroit, 78 N.W.2d 106, 346 
Mich. 384. 

99.35 Members of board of as- 
sessors 

In suits to recover municipal per¬ 
sonal property taxes paid under pro¬ 
test, the public or private character 
of papers of certain city officials in¬ 
cluding members of board of assses- 
sors was not, of itself, controlling 
of question of privilege as against 
discovery. 

Mich.—C. A. Roberts Co. v. City of 
Detroit, supra. 

99.40 Suit against municipality 
In suits to recover municipal per¬ 
sonal property taxes paid under pro¬ 
test, so-called non-public documents 
such as office work papers, etc., and 
so-called limited-public records avail¬ 
able only to taxpayers to whose 
property they related, such as per¬ 
sonal property statements, etc., were 
not privileged, so that plaintiff was 
entitled to subpoena for examination ( 
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of such documents and records of cer¬ 
tain city officials including members 

of board of assessors. 

Mich.—C. A. Roberts Co. v. City of 
Detroit, supra. 

99.45 N.Y.—Castiglione v. State, 169 
N.Y.S.2d 145, 8 Misc.2d 932, 935. 

99.50 Minn.—Snyker v. Snyker, 72 
N.W.2d 357, 245 Minn. 405. 

1. Del.—Wise v. Western Union 
Telegraph Co., 178 A- 640, 6 W. 
W.Harr. 456. 

Fla.—Seaboard Air Line R. Co. v. 
Timmons, 61 So.2d 426. 

Ill.—People v. White, 131 N.E.2d 
803, 8 Ill.App.2d 428. 

Mo.—State ex rel. Terminal R. Ass'n 
of St. Louis v. Flynn, 257 S.W.2d 
69, 363 Mo. 1065—Corpus Juris 
cited in State ex rel. Chicago, R. I. 
& P. Ry. Co. v. Woods, 292 S.W. 
1033, 1036, 316 Mo. 1032. 

18 C.J. p 1130 note 10. 

1.5 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

Fla.—Seaboard Air Line R. Co. v. 
Timmons, 61 So.2d 426. 

N.Y.—Roach v. City of Albany, 122 
N.Y.S.2d 437, 282 App.Div. 807. 

Castiglione v. State, 169 N.Y,S.2d 
145, 8 Misc.2d 932, 935—City .of 
New York v. Bogart, 129 N.Y.S.2d 
133, 204 Misc. 1105. 

Ohio.—Robinson v. Ferguson, App., 
149 N.E.2d 152. 

Pa.—Feldman v. Seligman & Latz, 
Inc., 9 Pa.Dist. & Co.2d 394— 
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Bradley v. Philadelphia Transp. 
Co., Com.Pl., 87 Pa.Dist. & Co. 548. 

Philadelphia Suburban Transp. 
Co. v. Farrell Sales & Service Co., 
Com.Pl., 41 Del.Co. 172. 

Utah.—Mower v. McCarthy, 245 P.2d 
224, 122 Utah 1. 

Reason for rule 

(1) Except on rare occasions, 
attorney's work product is exempt 
from discovery, not because it falls 
within attorney-client privilege, hut 
upon theory that private flies and 
records of an attorney should he pre¬ 
served from invasion by opposing 
counsel. 

Del.—Frank C. Sparks Co. v. Huber 
Baking Co., 114 A.2d 657, 10 Terry 
267. 

(2) The rule demonstrates desire 
to protect the work product of the 
attorney in civil actions, except in 
unusual cases. 

N.J.—State v. Bunk, 63 A.2d 842. 
Express exception, to court rule 
(1) Under court rule providing 
that any party may move for order 
directing other party to file list of 
all documents, photographs, etc., in 
his possession, material to tlie merits, 
but that rule should not apply to 
memoranda, documents, etc., prepared 
in preparation for trial, photographs 
prepared by expert witnesses for de¬ 
fendants in will contest were not 
subject to production; and defend¬ 
ants could not be required to divulge 
names of their expert witnesses be- 
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tion or inspection by third persons is waived, 1 * 10 
or unless the denial of the production and inspection 
will result in an injustice or undue hardship, as dis¬ 
cussed below. 

Under a statute so providing, the immunity from 
discovery applies to a writing obtained or prepared 
by the adverse party, or his attorney, surety, indem¬ 
nitor, or agent, in anticipation of litigation and in 
preparation for trial, 1 * 16 Under a similar statute no 
discovery or inspection will be permitted which 
would disclose the existence or location of reports, 
memoranda, statements, information, or other things 
made or secured by any person or party in anticipa¬ 
tion of litigation or in preparation for trial, other 
than information as to the identity or whereabouts 
of witnesses. 1 - 20 
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There is a distinction between privileged com¬ 
munications which are protected from discovery be¬ 
cause of the attorney-client relationship and those 
matters, not necessarily privileged, which are im¬ 
mune from discovery because they have been pre¬ 
pared for use in preparation for, or anticipation of, 
litigation. 1 * 25 Not all that finds its way into a law¬ 
yer’s files enjoys the immunity; 1 * 30 and where rele¬ 
vant and nonprivileged facts remain hidden in an 
attorney’s file, and production of those facts is es¬ 
sential to the preparation of one’s case, discovery 
may properly be had. 1 * 35 The privilege from dis¬ 
covery accorded to communications between attor¬ 
ney and client extends only to documents that are 
prepared for, or placed in the hands of, an attorney 
in reference to an existing or anticipated contro¬ 
versy, 1 * 40 and not to communications made or deliv- 


fore trial, and plaintiff should not be 
permitted indirectly to obtain names 
of such experts by requiring: de¬ 
fendants to produce photographs 
taken by such experts in prepara¬ 
tion for trial. 

Ill.—To well v. Hunter, 85 N.E.2d 
674, 403 Ill. 202. 

(2) Statement obtained by in¬ 
vestigator of the Chicago Transit 
Authority from claimant concerning 
accident caused by alleged negligent 
operation of streetcar, and report 
made by claimant's physician to au¬ 
thority concerning claimant's inju¬ 
ries, were not subject to provision 
of supreme court rule providing for 
production of documents relating to 
the merits of the matter in question 
but came under exception providing 
that the rule is not applicable to 
documents obtained in preparation 
for a trial. 

Ill.—Hayes v. Chicago Transit Au¬ 
thority, 92 N.E.2d 174, 340 Ill.App. 
375. 

Work sheets and files of an ad¬ 
verse party in a criminal or civil 
case will not ordinarily be made 
available to the other party. 

N.Y.—People v. Marshall, 172 N.Y.S. 

2d 237, 5 A.D.2d 352. 

Municipality within, rule 
A municipality can have a “work 
product," that is, reports of in¬ 
vestigations of a claim, which it is 
under no duty to disclose to a claim¬ 
ant against it, the same as any other 
litigant. 

Fla.—City of Sarasota v. Colbert, 
App., 97 So.2d 872. 

Application to both parties 
Rule providing that a deponent 
shall not be required to disclose docu¬ 
ments prepared by adverse party or 
his attorney in anticipation of, or 
in preparation for, trial, except in 
certain circumstances, applies in an 
action between two adverse parties 
whose separate counsels have each 


made investigations with respect to 
that action which they intend to 
use in the adversary proceeding be¬ 
tween the two. 

Iowa.—Henke v. Iowa Home Mut. 

Cas. Co., 87 N.W.2d 920. 

Unofficial transcript of criminal 
prosecution 

Where a defendant in criminal 
prosecution which stemmed from 
automobile accident produced an ex¬ 
perienced court reporter and secured 
permission of court for him to trans¬ 
cribe proceedings of trial, and such 
reporter was not official court re¬ 
porter and was paid by defendant, 
and such reporter was not sworn, and 
defendant subsequently became de¬ 
fendant in action for injuries which 
stemmed from same automobile ac¬ 
cident, plaintiffs in action for in¬ 
juries were not entitled to an order 
requiring defendant to deliver to 
plaintiffs defendant’s copy of pro¬ 
ceedings in criminal prosecution for 
inspection to copy if desired by 
plaintiffs. 

Fla.—-McGee v. Cohen, 57 So.2d 058. 

1.10 N.Y.—Roach v. City of Albany, 

122 N.Y.S.2d 437, 282 App.Div. 807. 

Use of photograph in other proceed¬ 
ings 

The character of photograph of 
scene of alleged fall on city side¬ 
walk as privileged or confidential was 
lost when city by its attorney pro¬ 
duced photograph at examination of 
injured person by city comptroller, 
questioned injured person concerning 
photograph, and made it a part of 
city’s record of examination proceed¬ 
ing. 

N.Y.—Roach v. City of Albany, supra. 

Waiver by conduct of counsel held 
Insufficient 

Privilege of attorney, if It exists, 
belongs exclusively to client, and 
attorney general’s failure to object, 
prior to entry of order granting pre¬ 
trial examination, that reports wore 
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work product of lawyer for defense 
and fell within protection of stat¬ 
ute, did not constitute a waiver, if 
privilege existed. 

N.Y.—Castfglionc v. State, 1G9 N.Y. 
S.2d 145, 8 Misc.2d 932, 935. 

1.15 Writing not so obtained or pre¬ 
pared 

Where statements taken from de¬ 
fendant were not obtained or pre¬ 
pared by adverse party, attorney, 
surety, indemnitor, or* agent, the 
statements were required to be pro¬ 
duced or submitted for inspection, 
if called for by proper subpoena is¬ 
sued in accordance with tlio rules. 
N.J.—Streckcr v. Devine, 78 A.2d 320, 
11 N.J.Hupor. 272. 

1.20 Pa.—Stebelskl v. Philadelphia 
Transp. Co., 0 Pn.Plst. & Oo.2d 627 
—Davis v. Blumherg, 3 Pa.Dist. & 
Co.2d 150—Drawbaugh v. Pennsyl¬ 
vania. Power I jig lit Co., 84 Pa. 
Dist. & Co. 209, «t Dauph.Co. 141. 
1.25 Del.—Frank C. Sparks Co. v. 
Huber Baking Co., 1M A.2d 657, 
10 Terry 267. 

Minn.—Brown v. Saint Paul City Ry. 

Co., 02 N.W.2d (588, 241 Minn. 15. 
1.30 N.Y.—Roach v. City of Albany, 
122 N.Y.S.2d 437, 282 App.Div. 807. 

1.35 N.Y.—Reach v. City of Albany, 
supra. 

1.40 Mo.—State ok rel. Terminal R. 
Ass'n of St. Louis v. Flynn, 257 
a.W.2d 69, 363 Mo. 1065. 

Pn.—Philadelphia Suburban Transp. 
Co. v. Farrell Sales Service Co., 
Com.Pl., 41 Del.Co. 172. 

Bus driver's report of accident 
Confidential communications em¬ 
bodied in municipal bus driver’s re¬ 
port of accident involving 1 ’ personal 
injuries to passenger and photo¬ 
graphs of scene of accident were 
protected by attorney-client privilege 
and not subject to discovery by pas¬ 
senger in his personal injury action 
against municipality, even though 
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ered to him in the general course of professional The privilege is limited to the work product of 
business. 2 the attorney with respect to the pending action and 

Moreover, the privilege extends only to writings £ oes no further. 2 - 6 Thus, the rule does not apply 

prepared during, and because of, the relation of at- where 1116 discovery is sought in aid of execution, 

torney and client.* Thus, an attorney can be com- after the case > for which information had been 
pelled to produce any paper of his client in his pos- S athered > has already been determined adversely to 

session which his client could be compelled to pro- the whoSe attorne y gathered it.*-* A diagram, 

duce, since the mere handing of the document to the sketdl ’ or a model of a Pre-existing object or device 

attorney does not render it privileged.*- 2 However, has been held not to constitute a work product with- 

documents prepared in relation to an intended ac- in the exemption.*-™ Photographs taken by a third 

tion are privileged, whether or not prepared at the P erson and subsequently sold to one of the litigants 

request of an attorney and whether or not ultimately are not thereb y rendered privileged, and the other 

laid before him, if prepared with a bona fide inten- P art y t0 the legation is entitled to examine them.*-™ 

tion of being laid before him for the purpose of tak- Where the right to assert the attorney-client priv- 
ing his advice. 3 * 4 ilege is clear the bill of discovery cannot be used 


prepared in ordinary course of busi¬ 
ness. 

Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 
C.2d 500. 

Particular documents held not priv¬ 
ileged 

A powder company’s report of re¬ 
sults of its tests of samples of 
beater flour on request of vice presi¬ 
dent of corporation purchasing flour 
for use in its manufacture of paper- 
board was nonprivileged, so as to au¬ 
thorize enforcement of its production 
by such corporation, in its action for 
breach of warranty of flour, only on 
showing of good cause therefor by 
defendant moving for production of 
report, where it was made when no 
litigation was anticipated or pend¬ 
ing and not for purpose of delivering 
it to plaintiff’s attorney for advice. 
Del.—Empire Box Corp. of Strouds¬ 
burg v. Illinois Cereal Mills, 90 A. 
2d 672, 8 Terry 283. 

2. Mo.—State ex rel. Chicago, R. L 
& P. R. Co. v. Riederer, 303 S.W.2d 
71. 

N.Y.—Avery v. Lee, 102 N.Y.S. 12, 
117 App.Div. 244. 

Pa.—Philadelphia Suburban Transp. 
Co. v. Farrell Sales & Service Co., 
Com.Pl., 41 Del.Co. 172. 

18 C.J. p 1130 note 16. 

Particular documents held not privi¬ 
leged 

(1) Examinations and inspections, 
sought by village in connection with 
proceeding for acquisition of realty 
by such village for park and recrea¬ 
tional purposes for its residents, 
which related to alleged agreement 
between village and property owners 
for purchase and sale of such prop¬ 
erty were material and necessary 
to prosecution of village’s claim, and 
were not privileged communications 
between attorney and client such as 
would preclude village from assert¬ 
ing right to discovery. 


N.Y.—Application of Village of 
Lawrence, 137 N.Y.S.2d 106, 285 
App.Div. 823. 

(2) In personal injury action 
against streetcar company, under 
showing made by company, it was 
not error for court to require produc¬ 
tion of streetcar conductor’s accident 
report made to company pursuant 
to company’s rules and regulations, 
notwithstanding company’s conten¬ 
tion that report was prepared for use 
in preparation for, or anticipation of, 
litigation. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 241 Minn. 15. 

3. Mo.—State ex rel. Chicago, R. 
I. & P. Ry. Co. v. Woods, 292 S. 
W. 1033, 316 Mo. 1032. 

Xietters 

Letters from agents of lessee rail¬ 
road to lessor affecting discharge of 
lessor’s employee were held under 
the text rule not privileged, in ac¬ 
tion for slander and procuring 
wrongful discharge. 

Mo.—State ex rel. Chicago, R. I. & P. 
Ry. Co. v. Woods, supra. 

Statement given, to investigator 

Municipal bus passenger's giving of 
signed statement to municipal claims 
investigator concerning injury receiv¬ 
ed by passenger on bus did not give 
rise to attorney-client relationship 
and was not privileged, since it was 
not made, or intended to be made, in 
confidence, and, therefore, statement 
could be reached by discovery. 

Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, re¬ 
hearing denied 268 P.2d 722, 42 C.2d 
500. 

3.2 Tex.—Oehler v. Dallas Ry. & 
Terminal Co., Civ.App., 290 S.W.2d 
945, reversed on other grounds Dal¬ 
las Ry. & Terminal Co. v. Oehler, 
Sup., 296 S.W.2d 757. 

3.4 Del.—Empire Box Corp. of 
Stroudsburg v. Illinois Cereal Mills, 
90 A.2d 672, 8 Terry 283. 
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Buie not changed by new court rules 
U.S.—Reeves v. Pennsylvania R. Co., 
D.C.Del., 8 F.R.D. 616. 

Photographs in preparation for de¬ 
fense of litigation 
Photographs of scene of accident to 
railroad terminal employee, taken by 
employee of terminal’s special service 
department immediately after the ac¬ 
cident, in preparation for defense of 
reasonably anticipated litigation, 
were privileged and not subject to 
discovery; and supreme court would 
not assume that defense of personal 
injury claims was a part of usual and 
ordinary business for which railroad 
terminal was organized and exists so 
as to make photographs, taken at 
scene of accident to terminal’s em¬ 
ployee, in preparation for defense of 
anticipated litigation, open to discov¬ 
ery. 

Mo.—State ex rel. Terminal R. Ass'n 
of St. Louis v. Flynn, 257 S.W.2d 
69, 363 Mo. 1065. 

3.6 Matter not within rule 
Rule providing that deponent shall 
not be required to disclose document 
prepared by adverse party or his at¬ 
torney in anticipation of, or in 
preparation for, trial, unless denial 
of inspection would result in an in¬ 
justice, did not apply to communica¬ 
tions between attorney and insurer 
with respect to claims against in¬ 
sured, in subsequent action by in¬ 
sured against insurer for failure to 
settle claims against him within pol¬ 
icy limits. 

Iowa.—Henke v. Iowa Home Mut. Cas. 
Co., 87 N.W.2d 920. 

3.8 Fa..—Grew v. Brunner, 1 Pa.Dist. 
& Co.2d 754. 

3.10 Model of destroyed scaffold 
N.J.—Stenzler v. Wigton-Abbott 

Corp., 78 A.2d 714, 11 N.J.Super, 600. 

3.12 Photographs of scene of ac¬ 
cident 

N.Y.—De Vito v. New York Cent. R. 
Co., 146 N.Y.S.2d 545, affirmed 159 
N.Y.S.2d 468, 3 A.D.2d 692. 



§ 72 DISCOVERY 

to defeat it; 3 - 14 and whether, in any given situation, 
the privilege exists depends on the facts asserted as 
the basis for the privilege. 3 * 16 In applying the rule 
precluding discovery of the report of an expert 
made at the request of an attorney, the rule must 
be interpreted in the light of the facts of each 
case ; 3 * 18 and whether, in any given situation, a doc¬ 
ument or communication between an attorney and 
his client is privileged, so as not to be subject to dis¬ 
covery, is a question of fact, 3 * 20 and the burden of 
proof is on the party claiming the privilege. 3 * 22 

Special circumstances; injustice or hardship . The 
rule against the discovery of the work product of an 
attorney in preparation for trial will not be applied 
where there are such special circumstances as satis¬ 
fies the court that the denial of the discovery will 
result in an injustice or undue hardship. 3 * 24 The 
elements of prejudice, hardship, or injustice contem¬ 
plated by this exception to the rule exist where the 
party seeking discovery is, with due diligence, un¬ 
able to obtain evidence of some material facts, 
events, conditions, and circumstances which the dis- 
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covery will probably reveal, and where, because of 
this situation, the party is unable to prepare the case 
adequately for trial. 3 * 26 Thus, discovery will be al¬ 
lowed where the witnesses are no longer available or 
can be reached only with the greatest difficulty, 3 ^ 
it will give a clue to relevant facts that cannot be 
secured otherwise, 3 * 30 or it is necessary for pur¬ 
poses of impeachment. 3 * 32 

Impressions, conclusions, opinions, or theories . 
An attorney's work product, within the protection 
against discovery and inspection, includes memoran¬ 
da, briefs, and writings prepared by him for his own 
use, 3 * 34 and any writing which reflects an* attorney's 
mental impressions, conclusions, opinions, or legal 
theories. 3 * 36 The communications or opinions sent 
by an attorney to his client relating to advice on a 
claim or action are similarly privileged and will not 
be required to be produced for inspection. 3 * 33 In 
fact, under some statutes, such impressions, conclu¬ 
sions, opinions, or legal theories, 3 * 40 or the conclu¬ 
sions of an expert, 3 * 42 are within an absolute pro¬ 
hibition against discovery, which is clear, positive, 


3.14 Cal.—Holm v. Superior Court In 
and For City and County of San 
Francisco, 267 P.2d 1025, 42 C.2d 
500, rehearing denied 268 P.2d 722, 
42 C.2d 500. 

3.10 Cal.—Holm v. Superior Court In 
and For City and County of San 
Francisco, supra. 

3.18 Del.—Frank C. Sparks Co. v. 
Huber Baking Co., 114 A.2d 667, 10 
Terry 267. 

3.20 Cal.—Holm v. Superior Court In 
and For City and County of San 
Francisco, 267 P.2d 1025, 42 C.2d 
500, rehearing denied 268 P.2d 722, 
42 C.2d 500. 

Minn.—Brown v. Saint Paul City Ky. 
Co., 62 N.W.2d 688, 241 Minn. 15. 

3.22 Minn.—Brown v. Saint Paul 
City Ry. Co., supra. 

3.24 Iowa.—Henke v. Iowa Home 
Mut. Cas. Co., 87 N.W.2d 920. 

Utah.—Mower v. McCarthy, 245 P.2d 
224, 122 Utah 1. 

Discretion of court 
Under rule providing deponent shall 
not be required to produce or submit 
for inspection any writing prepared 
by the adverse party or his attorney, 
in anticipation of litigation or in 
preparation for trial, unless court Is 
satisfied that denial will result in an 
Injustice or undue hardship, it is left 
largely in the sound discretion of the 
trial court to determine whether de¬ 
nial will result in an injustice or un¬ 
due hardship. 

Iowa.—Henke v. Iowa Home Mut. Cas. 

Co., 87 N.W.2d 920. 

Sufficiency of showing of hardship 
On motion for production of tran¬ 


script of testimony by railroad em¬ 
ployees given in railroad's investiga¬ 
tion of accident, although plaintiffs 
showing on motion was only that his 
case was weak and was not neces¬ 
sarily that he had been unable to ob¬ 
tain evidence of the cause of the 
accident, in view of fact that wit¬ 
nesses who knew facts were em¬ 
ployed by defendant and that until 
recently many of them were unknown 
to plaintiff and that facilities and 
euuipment involved in the accident 
had at all times been under control of 
defendant and had not been available 
to plaintiff for inspection, showing 
was sufficient for granting of motion. 
Utah.—Mower v. McCarthy, 245 P.2d 
224, 122 Utah 1. 

Federal prohibition held inapplicable 
Where transcript of testimony 
given by railroad employees in rail¬ 
road’s own investigation of railroad 
accident did not constitute the reports 
of railroad accidents required by fed¬ 
eral statutes, discovery of transcript 
under rules of civil procedure was not 
prohibited by those federal statutes. 
Utah.—Mower v. McCarthy, supra. 
Inspection, permitted 
Del.—Frank C. Sparks Co. v. Huber 
Baking Co., 114 A.2d 657, 10 Terry 
267. 

La.—Maggio v. State Farm Mut. Auto. 
Ins. Co., App., 102 So.2d 505. 

3.28 Utah.—Mower v. McCarthy, 245 
P.2d 224, 122 Utah 1. 

3.28 Fla.—Miami Transit Co. v. 
Hums, 46 So.2d 390. 
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Circumstances held not to warrant 
discovery 

Fla.—Miami Transit Co. v. Hums, 
supra. 

3.30 Fla.—Miami Transit Co. v. 
Hums, supra. 

3.32 Fla.—Miami Transit Co. v. 
Hums, supra. 

3.34 Ariz.—Doan v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

Counsel’s notes 

Defendants did not have right to 
demand that plaintiffs counsel sub¬ 
mit to them, either through a discov¬ 
ery deposition or during trial, notes 
which plaintiffs counsel was pur¬ 
portedly reading while examining a 
witness. 

Ill.—Eizerman v. Behn, 132 N,E.2d 
788, 9 Ill.App.2d 263. 

3.38 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 P. 
2d 764. 

Iowa.—Honko v. Iowa Home Mut. Cas. 
Co., 87 N.W.Sd 920. 

Utah.—Mower v, McCarthy, 245 P.2d 
224, 122 Utah 1. 

3.38 Wis.—Continental Cas. Co. v. 
Pogorzelski, 82 N.W.2d 183, 275 
Wis. 350. 

3.40 Utah.—Mower v. McCarthy, 245 
P.2d 224, 122 Utah 1. 

3.42 Railroad’s records of conclu¬ 
sions stated by its experts as to 
cause of railroad accident in which 
plaintiff's husband was killed were 
not discoverable even though denial 
of discovery would cause prejudice, 
hardship, or injustice. 

Utah.—Mower v. McCarthy, supra. 
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and without exception; 3 * 44 and such records are 
not discoverable even though the denial of discovery 
will cause prejudice, hardship, or injustice, 3 * 46 at 
least in so far as they contain only conclusions, and 
do not contain evidence of events, conditions, cir¬ 
cumstances, and similar matters. 3 * 48 

Reports or statements of employees or agents . 
The protection against discovery and inspection of 
the work product of a party extends to statements 
and reports made by his employees or agents, where 
made in anticipation of, or preparation for, litiga¬ 
tion, 3 * 50 although where the petitioner shows good 
cause, in the nature of undue hardship, a discovery 
and inspection of such statements and reports may 
be allowed. 3 * 52 However, where the report or state¬ 
ment is not submitted for the purpose of being laid 


before an attorney for guidance in pending or im¬ 
pending litigation it is not so privileged. 3 * 54 

Reports and investigations . The rule protecting 
the work product of the adverse party or his coun¬ 
sel from discovery and inspection has been applied, 
where such documents have been prepared in antici¬ 
pation of litigation or in preparation for trial, to re¬ 
ports or investigations made by, or on behalf of, the 
adverse party, 3 * 56 such as the results of tests and 
analyses, 3 * 58 or reports of medical investigations or 
examinations. 3 * 60 

Statements of parties relating to accident . A 
statement made by a party to an accident, and taken 
by the other party or his agent or employee, is not 
a privileged or confidential communication so as to 
preclude the party making the statement from in- 


3.44 Utah.—Mower v. McCarthy, su¬ 
pra. 

3.46 Utah.—Mower v. McCarthy, su¬ 
pra. 

3.48 Utah.—Mower v. McCarthy, su¬ 
pra. 

3.50 N.Y.—De Yito v. New York 
Cent. R. Co., 146 N.Y.S.2d 545, af¬ 
firmed 159 N.Y.S.2d 468, 3 A.D.2d 
692. 

Pa.—Philadelphia Suburban Transp. 
Co. v. Farrell Sales & Service Co., 
Com.Pl., 41 Del.Co. 172. 

Bona fide intent essential 

In order that documents prepared 
by a third person on behalf of a 
party shall be entitled to be priv¬ 
ileged from discovery on the ground 
of attorney-client relationship, it 
must clearly appear that such docu¬ 
ments were prepared with bona fide 
intention of being laid before an 
attorney. 

Bel.—Wise v. Western Union Tele¬ 
graph Co., 178 A. 640, 6 W.W.Harr. 
456. 

3.52 Good cause shown 

In action for personal injuries, 
where six of defendant’s employees 
gave statements to defendant, plain¬ 
tiff showed good cause within the 
rule so as to require defendant to 
produce the six written statements 
for inspection and copying, where it 
would be an undue financial hard¬ 
ship on plaintiff to require them to 
take the deposition of the witnesses 
assuming that they could be found. 
Del.—Jones v. Westinghouse Elec. 
Supply Co., 128 A.2d 808, 11 Terry 
274. 

3.54 Del.—Wise v. Western Union 
Telegraph Co., 178 A. 640, 6 W.W. 
Harr. 456. 

Reports between agents 

Reports between agents in charge 
of branch offices of defendant tel¬ 
egraph company as their principal 
have been held not to be privileged, 
where at the time such reports were 


! prepared no suit had been brought or 
threatened and the home office of the 
principal knew nothing of plaintiff 
customer’s complaint which had oc¬ 
casioned such reports. 

Del.—Wise v. Western Union Tele¬ 
graph Co., supra. 

Statements pertaining to accident 
In death action by administrator 
against railroad, it was within ap¬ 
propriate field of pretrial preparation 
for administrator to be permitted to 
discover and inspect railroad’s records 
of statements made by its employees 
in regular course of their employ¬ 
ment, pertaining to accident, and such 
statements were not privileged com¬ 
munications. 

N.Y.—De Vito v. New York Cent. R. 
Co., 146 N.Y.S.2d 545, affirmed 159 
N.Y.S.2d 468, 3 A.D.2d 692. 

3.56 Fla.—Seaboard Air Line R. Co. 
v. Timmons, 61 So.2d 426. 

City of Sarasota v. Colbert, App., 
97 So.2d 872. 

N.Y.—Dialand Elec. Sales Corp. v. 
Worcester Mut. Fire Ins. Co. of 
Worcester, Mass., 173 N.Y.S.2d 669, 
5 A.D.2d 1047—Metropolitan Life 
Ins. Co. v. Goldberger, 149 N.Y.S. 
2d 281, 1 A.D.2d 823. 

Ohio.—Eisaman v. Weimer, Com.Pl., 
126 N.E.2d 92. 

Report by detective agency 
In city's action against its officers 
and others to recover money paid out 
of sinking fund for repurchase of 
city’s own bonds which were never 
delivered by deceased broker, under 
the “work product” rule there was 
no error in denying officer's motion 
to inspect report made by detective 
agency employed by city to investi¬ 
gate matters which were subject of 
action. 

Fla.—City of Lake Worth v. First 
Nat. Bank in Palm Beach, 93 So.2d 
49. I 

Investigation for insurer 

Reports of investigation made forj 


insurer to ascertain facts concerning 
validity of claim for loss under theft 
policy after presentation of claim for 
such loss, for the purpose of aiding 
insurer in preparing defense against 
such claim, were not subject to com¬ 
pulsory disclosure for inspection by 
insured on examination of insurer 
before trial. 

N.Y.—Naiman v. Niagara Fire Ins. 
Co., 131 N.Y.S.2d 241, 283 App.Div. 
1016. 

Accountant’s report on adversary’s 
books 

In action by apartment building 
owners, against persons who con¬ 
structed building and collected rents 
for owners for period, to recover for 
defects in construction and for money 
had and received, report of accountant 
employed by owners to go over de¬ 
fendants’ books was confidential and 
court properly refused defendants’ re¬ 
quest for its production. 

Cal.—Oppenheimer v. Minks, 297 P.2d 
67, 141 C.A.2d 485. 

3.58 Analyses of flour 
An expert’s report of results of his 
tests and analyses of beater flour, 
made for corporation pursuant to its 
attorney’s instructions and delivered 
to him for use in preparation of cor¬ 
poration’s pleadings in, and trial of, 
its action for breach of warranty of 
flour, which plaintiff purchased from 
defendant for use in manufacture of 
paperboard, was privileged, so as to 
preclude enforcement of its produc¬ 
tion by corporation on defendant’s 
motion. 

Del.—Empire Box Corp. of Strouds¬ 
burg v. Illinois Cereal Mills, 90 A. 
2d 672, 8 Terry 283. 

3.60 N.Y.—Andrews v. Ghikas, 102 
N.Y.S.2d 796, 278 App.Biv. 658. 

Castiglione v. State, 169 N.Y.S.2d 
145, 8 Misc.2d 932, 935. 

Ohio.—In re Bates, 146 N.E,2d 366, 
167 Ohio St. 46. 
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specting or obtaining a copy of it. 3 * 62 So also, a 
written statement by plaintiff describing the acci¬ 
dent on which the suit is based, taken from him 
shortly after the accident by an agent of the insur¬ 
ance company representing defendant, is not a priv¬ 
ileged communication which the insurance company 
may withhold from inspection. 3 - 64 However, the 
statement of a party to an accident relative to the 
manner in which the accident occurred, given by the 
party to his own counsel for use in connection with 
the litigation, is not subject to discovery and inspec¬ 
tion; 3 * 66 and, likewise, the statement by a party to 
his automobile liability insurer is a confidential com¬ 
munication and not the proper subject of discov¬ 
ery. 3 * 63 

Statements secured from witnesses. Written 
statements secured from witnesses are the work 
product of the parties obtaining them, and a party 
should not be required prior to trial to turn them 
over to his opponent, 3 * 70 although under some cir¬ 
cumstances a party may be required to do so, 3 - 72 as 
where the denial of the production of such docu¬ 
ments would unfairly prejudice or cause undue hard¬ 
ship to the party seeking such production. 3 * 74 On 
the other hand, it has been held that statements of 
witnesses, even though obtained by the attorney in 
anticipation of litigation or preparation for trial, arc 
not the work product of the attorney, 3 * 76 and must 
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be produced for inspection and copying on a show¬ 
ing of good cause; 3 * 78 and an inspection of the 
statements of prospective witnesses will not be de¬ 
nied even though the moving party has himself ob¬ 
tained statements from the same prospective wit¬ 
nesses, 3 * 30 if good cause is shown that the state¬ 
ments are sought for the purpose of impeaching or 
determining the credibility of the witnesses. 3 * 32 
However, discovery and inspection will not be or¬ 
dered as to memoranda by an attorney of the sub¬ 
stance of oral statements made by witnesses. 3 - 34 

The necessity and sufficiency of showing of good 
cause on application and proceedings for discovery 
generally are discussed infra § 80(4) h. 

Communications serving dual purpose. Where a 
communication appears to serve a dual purpose, one 
for transmittal to an attorney in the course of pro¬ 
fessional employment, and one not related to that 
purpose, the question is then presented to the trial 
court as to which purpose predominates. 3 * 86 

c. Medical and Hospital Records 

Books of a physician and hospital records may be 
privileged against discovery in so far as they contain 
information concerning patients, except where there has 
been a waiver of the privilege, or where Inspection is 
sought by the patient himself. 

The books of a physician which contain informa- 


3.62 Wis.—Walsh v. Northland 

Greyhound Lines, 12 N.W.2d 20, 244 
Wis. 281. 

Statements of parties to accident as 
subject to discovery generally see 
supra § 71(8). 

Statement written by olaim adjuster 
A statement written by bus com¬ 
pany’s claim adjuster and signed by 
injured passenger was not a “privi¬ 
leged communication" so as to pre¬ 
clude passenger in action for injuries 
from inspecting or obtaining a copy of 
the statement. 

Wis.—Walsh v. Northland Greyhound 
Lines, supra. 

3.64 N.Y—Bearor v. Kapple, 24 N.Y. 
S.2d 655. 

3.66 Mo.—Martin v. Lingle Re¬ 
frigeration Co., 260 S.W.2d 5 62. 

3.63 Statement to insurers’ attorney 
or representatives 

Statements by defendants to their 
automobile liability insurers were 
“confidential communications" not 
the proper subject of discovery and 
inspection at instance of plaintiff, 
whether made to insurers’ attorney 
or to lay representatives for in¬ 
surers' retained attorney. 

N.Y.—Hollien v. Kaye, 87 N.Y.S.2d 
782, 194 Misc. 821. 

3.70 Conn.—Prizio v. Penachio, 116 
A.2d 340, 19 Conn.Sup. 381. 


Ill.—Chapman v. Gulf, M. & O. It. 
Co., 86 N.E.2d 552, 337 Ill.App. 
611. 

N.Y.—De Vito v. New York Cent. 
R. Co., 146 N.Y.S.2d 545, nfilrmed 
159 N.Y.S.2d 468, 3 A.D.2d G92. 

Pa.—Bradley v. Philadelphia Transp. 
Co., 87 Pa.Dist. & Co. 548. 

3.72 Conn.—Prizio v. Penachio, 115 
A.2d 340, 19 Conn.Sup. 381. 

3.74 La.—Maggio v. State Farm 
Mut. Auto. Iris. Co., App., 102 So. 
2d 505. 

3.76 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

3.78 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 

supra. 

3.80 Ariz,—Dean v. Superior Court 
In and For Maricopa County, 

supra. 

3.82 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 

supra. 

3.84 Ariz,—Dean v. Superior Court 
In and For Maricopa County, 

supra. 

3.86 Cal.—Holm v. Superior Court 
In and For City and County of 
San Francisco, 2G7 P.2d 1025, 42 
C.2d 500, rehearing denied 268 P.2d 
722, 42 C.2d 500. I 
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Preparation for litigation as dom¬ 
inant purpose 

Where facts before trial court 
required determination that trans¬ 
mittal of photographs of scene of 
accident and of bus which was in¬ 
volved in accident to bus compa¬ 
ny’s attorneys was for purposes of 
litigation and that such was domi¬ 
nant, if not sole, purpose, trial 
court's denial of attorney-client, priv¬ 
ilege and ordering production of such 
photographs for inspection of pas¬ 
senger, who had brought personal 
injury action against bus company, 
constituted an abuse of discretion. 
Cal.—Carroll v. Superior Court In 
and For City and County of San 
Francisco, 2G7 P.2d 1037, 42 C.2d 
874. 

Permitting inspection held not abuse 
of discretion 

In actions for deaths of Independ¬ 
ent contractor's employees killed in 
refinery accident, where witnesses’ 
statements were secured by re¬ 
finery pursuant to Putroloum Safety 
Order and also for use by refinery’s 
attorney in event claim or suits were 
filed, trial court did not abuse its 
discretion in permitting plaintiffs to 
inspect such statements. 

Cal.—Union Oil Co. of Cal. v. Su¬ 
perior Court, Los Angeles County, 
311 P.2 d G 40, 151 C.A.2d 286. 
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tion concerning his patients are privileged in an ac¬ 
tion between the physician and a third person; 4 and 
this privilege has been held to extend to X-ray 
plates and photographs made by physicians in con¬ 
nection with professional services rendered to their 
patients. 5 However, the privilege may be waived, in 
which event production and inspection may be grant¬ 
ed. 5 - 5 In any event, the books are not immune on 
the grounds of privilege where the names of the 
physician’s patients, or confidential information con¬ 
cerning them, will not be disclosed. 5 * 10 

Hospital records are also privileged and not sub¬ 
ject to discovery, 5 * 15 except where there is a waiv¬ 
er of the privilege, 5 * 20 although, under or apart from 
statutes so providing, hospital records have also been 
held to be subject to the provisions relating to in¬ 
spection. 5 * 25 


Under a statute expressly so providing, the rec¬ 
ords of the department of mental hygiene as to pa¬ 
tients in its institutions may be made accessible for 
inspection in a proper case where it is so ordered by 
a judge of a court of record. 5 - 30 Moreover, the pro¬ 
visions prohibiting the disclosure of information ac¬ 
quired by a physician in attending a patient in his 
professional capacity do not apply to the manager 
of a mental institution and a person committed to 
its care. 5 * 35 Furthermore, any privilege that may 
exist may be waived by the patient or, in the case 
of a deceased patient, by the personal representa¬ 
tive of the patient or any party of interest. 5 * 40 

Where a statute so provides, the court may require 
a party seeking to recover for personal injuries to 
consent to the inspection of the medical records by 
his adversary, 5 * 45 in so far as they may be relevant 


4 . N.Y.—Lorde v. Guardian Life 
Ins. Co. of America, 300 N.Y.S. 721, 
252 App.Div. 646. 

IS C.J. p 1131 note 18. 

5. N.Y.—Lorde v. Guardian Life 
Ins. Co. of America, supra. 

5.5 Idaho.—Murphy v. Mutual Life 
Ins. Co. of New York, 112 P.2d 993, 
62 Idaho 362. 

5.10 Information on physician’s in- 
come sought 

Where wife brought action on 
separation agreement and alleged 
that her divorced husband withheld 
information concerning his income, 
husband, who was a psychiatrist, 
could not claim privilege with 
respect to examination concerning 
visits and payments by patients, 
whose names would not be disclosed 
to public. 

N.Y.—Zilboorg v. Zilboorg, 131 N.Y. 
S.2d 122, affirmed 131 N.Y.S.2d 300, 
283 App.Div. 942, appeal granted, 
132 N.Y.S.2d 328, 284 App.Div. 802. 

5.15 N.Y.-—Jaffe v. City of New 
York, 94 N.Y.S.2d 60, 196 Misc. 710, 
Buie inapplicable in other states 
Privilege accorded medical records 
of New York hospitals with respect 
to disclosure of information obtained 
by physicians and surgeons could 
not deprive defendant in New 
Jersey suit of right to benefit and 
use of that evidence by obtaining 
depositions in New York on oral 
examination, where such testimony 
was not privileged in New Jersey. 
N.J.—Abety v. Abety, 77 A.2d 291, 
10 N.J.Super. 287. 

Commencement of action held not 
waiver 

In administratrix* action against 
city for death of intestate, com¬ 
mencement of action did not operate 
as waiver of plaintiff’s privilege 
with respect to certain hospital rec¬ 
ords so as to permit city to have 


records submitted to it for inspec¬ 
tion. 

N.Y.—Jaffe v. City of New York, 94 
N.Y.S.2d 60, 196 Misc. 710. 

5.20 N.Y.—In re Ericson’s Will, 106 
N.Y.S.2d 203, 200 Misc. 1005. 

Waiver by next of kin 

Excluded next of kin objecting to 
probate of deathbed will leaving 
bulk of estate to a friend were en¬ 
titled to discovery and inspection 
of records of hospital in which will 
was executed on placing on the 
record of the examination express 
waiver by next of kin of statutory 
privilege accorded such records. 

N.Y.—In re Ericson’s Will, supra. 

Waiver during trial 

(1) Where party to action sought 
discovery and inspection of hospital 
records which were privileged, party 
could, if privilege were waived at 
trial, apply in light of waiver for 
suspension for a reasonable length 
of time in which to examine and 
produce such records. 

N.Y.—Jaffe v. City of New York, 94 
N.Y.S.2d 60, 196 Misc. 710. 

(2) Where action was brought for 
personal injuries sustained in motor 
vehicle accident and defendant 
moved for order to require plaintiff 
to produce for discovery and in¬ 
spection hospital records pertaining 
to his care and treatment, but plain¬ 
tiff resisted on ground that records 
were privileged, since to prove his 
case plaintiff almost invariably 
would have to waive his personal 
privilege, records should be ac¬ 
cessible to eliminate delay or even 
mistrial when waiver becomes 
operative, and plaintiff would be 
required to deliver records to court 
in sealed envelope which would not 
be opened for inspection except on 
order of trial court. 

N.Y.— 1 Tripp v. Knox, 165 N.Y.S.2d j 
660, 5 Misc.2d 771. I 
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5.25 N.J.—Abety v. Abety, 77 A.2d 
291, 10 N.J.Super. 287. 

S.C.—Peagler v. Atlantic Coast Line 
R. Co., 101 S.E.2d 821. 

5.30 N.Y.—Application of Warring¬ 
ton, 105 N.Y.S.2d 925, 278 App.Div. 
936, affirmed 100 N.Y.S.2d 655, 277 
App.Div. 1076, appeal granted 102 
N.Y.S.2d 813, 278 App.Div. 628. 

Thomas v. State, 94 N.Y.S.2d 770, 
197 Misc. 288—In re Grabau’s Will, 
85 N.Y.S.2d 748, 193 Misc. 859- 
Lee v. State, 49 N.Y.S.2d 836, 183 
Misc. 615. 

In re Fitzgerald, 133 N.Y.S.2d 
779. 

Provision held inapplicable 

Provision applying only to an 
institution for the insane is not ap¬ 
plicable to application for inspection 
of records by an inmate of a school 
for mental defectives. 

N.Y.—Lee v. State, 49 N.Y.S.2d 836, 
183 Misc. 615. 

5.35 N.Y.—McKeever v. Teachers’ 
Retirement Bd. of City of New 
York, 99 N.Y.S.2d 884. 

5.40 N.Y.—McKeever v. Teachers’ 
Retirement Bd. of City of New 
York, supra. 

5.45 S.C.—Peagler v. Atlantic Coast 
Line R. Co., 101 S.E.2d 82 1. 

Wis.—Leusink v. O’Donnell, 39 N.W. 
2d 675, 255 Wis. 627. 

Nervous or psychiatric illness 
Where plaintiff testified in exam¬ 
ination before trial of personal in¬ 
jury action that prior nervous con¬ 
dition had increased because of ac¬ 
cident, court had power under stat¬ 
ute to enter order directing plaintiff 
to consent to inspection and copy¬ 
ing of his medical records pertaining 
to his nervous or psychiatric condi¬ 
tion prior to accident. 

Wis.—Thompson v. Roberts, 69 N. 
W.2d 482, 269 Wis. 472. 
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and material. 5 * 50 

Demand for inspection by patient himself . Medi¬ 
cal records of a patient are subject to inspection on 
the demand of the patient himself; 6 and, where the 
action is by the former patient against the hospital, 
all hospital records involving diagnosis, treatment, 
and prognosis of the patient should be produced for 
plaintiffs discovery and inspection. 6 * 5 

Communications disgracing memory of deceased 
patient . In the case of a deceased patient, there may 
be a privilege as to information of the patient’s con¬ 
dition in so far as such confidential communications 
would tend to disgrace the memory of the patient. 6 - 10 

d. Other Matters 

Whether papers are privileged so as to be protected 
from discovery or inspection has been adjudicated with 
respect to various other matters, such as confidential 
business practices, bank accounts, matters communi¬ 
cated to public officials, court records, income tax re¬ 
turns, and United States Census information. 

Where records are otherwise subject to discovery, 
it will not be defeated, on the ground of privilege, 
because disclosure of a party’s confidential manu¬ 
facturing and business practices might result there¬ 
by, 6 * 50 although the courts may exercise their dis- 
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cretion to avoid unnecessary disclosure of such 
information, particularly in actions between com¬ 
petitors. 6 - 55 

Reports or statements by agent or employee . Re¬ 
ports or statements by an agent or employee to his 
principal or employer in the ordinary course of 
business are not privileged, 7 at least where they 
are not submitted by such agent or employee for the 
purpose of being laid before an attorney for guid¬ 
ance in pending or impending litigation. 6 

Bank accounts and related matters . Books, doc¬ 
uments, records, and papers relating to the account 
between a depositor and a bank have been held not 
to be privileged from statutory discovery in an ac¬ 
tion against such bank. 9 

Private matters communicated to public officials . 
In general, in the absence of statute, a communica¬ 
tion with respect to private matters is not privileged 
by reason of the fact that it is made to a public of¬ 
ficial. 9 - 5 Papers on file in the office of a state com¬ 
missioner of securities have been held not to be 
privileged from statutory discovery. 10 

Court records . The courts may decline to permit 
the examination of confidential court records; 10 - 5 


5.50 limited consent 

Where injured plaintiff’s control 
over documents of medical nature 
was limited in that some of them 
were records of hospital operated by 
the Veterans Administration, plain¬ 
tiff would be ordered to consent to 
an inspection of such records by de¬ 
fendant, his attorney, or physician 
and such consent would be limited 
to records concerning treatment of 
plaintiff’s left arm and leg as to 
which there was prior disability be¬ 
fore the accident. 

Wis.—Ueusink v. O'Donnell. 39 N.W. 
2d 675, 255 Wis. 627. 

6 . N.Y.—Hoyt v. Cornwall Hospi¬ 
tal, 6 N.Y.S.2d 1014, 169 Misc. 361. 
Report of examination of plaintiff 
by defendant’s physician as privi¬ 
leged matter and exempt from dis¬ 
covery see supra subdivision b of 
this section. 

6.5 N.Y.—Application of Weiss, 147 
N.Y.S.2d 455, 208 Misc. 1010. 

Romano v. Mount Sinai Hos¬ 
pital, 150 N.Y.S.2d 246. 

6.10 Examination of records not de¬ 
nied 

In action for death of patient in 
hospital who jumped from window 
while allegedly temporarily insane, 
examination of hospital employees 
and hospital records to enable the 
plaintiff to prepare a complaint 
would not be denied on the ground 
that such examination would disclose 
Information which would tend to 


“disgrace memory of the patient” 
within the prohibition of the statute, 
since mental illness is no longer re¬ 
garded as disgraceful. 

N.Y.—Killip v. Rochester General 
Hospital, 146 N.Y.S.2d 164, 1 Misc. 
2d 349. 

6.50 U.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.N.Y., 11 F. 
R.D. 562. 

Cal.—General Elec. Co. v. Superior 
Court in and for Alameda County, 
291 P.2d 945, 45 C.2d 897. 

6.55 U.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.N.Y., 11 F. 
R.D. 562. 

7. Del.—Wise v. Western Union 
Telegraph Co., 178 A. 640, 6 W.W. 
Harr. 456. 

N.Y.— Corpus Juris Secundum cited la 

De Vito v. New York Cent. R. Co., 
146 N.Y,S.2d 545, 547, aillrmed 159 
N.Y.S.2d 468, 3 A.D.2d 692. 

8. See supra subdivision b of this 
section. 

9. Fla.—Commercial Bank in Pan¬ 
ama City v. Atlanta & St. A. B. 
By. Co., 162 So. 512, 120 Fla. 167. 

Action for conversion of money 
Bank could not refuse to produce 
books and papers for inspection of 
railroad as plaintiff which claimed 
that its agent, in collusion with 
bank, converted railroad’s money, on 
ground that books and papers were 
privileged matters and came within 
scope of privileged communication, 
Fla.—Commercial Bank in Panama 

232 


City v. Atlanta & St. A. B. Ry. Co., 
supra. 

9.5 S.D.—Peterson v. Peterson, 17 
N.W.2d 920, 70 S.D. 385. 

10. Mo,—State ex rel. Ross v. Se¬ 
vier, 69 S.W.2d 662, 334 Mo. 977. 
File not open to public 

Statutory authority of commis¬ 
sioner to place in a separate file, 
which shall not be made public, in¬ 
formation which he deems, in jus¬ 
tice to the person tiling, should not 
be made public has been hold not 
to place papers containing such in¬ 
formation beyond reach of a court 
order requiring discovery of papers 
containing such Information in a 
proper case. 

Mo.—State ex rel. Ross v. Sevier, 
supra. 

10.5 Adoption proceedings 

Petitioner, who instituted in sister 
state an action for alienation of 
affections and criminal conversation 
against petitioner’s former wife’s 
present husband who had adopted 
two children in surrogate’s court in 
New York, would not bo given per¬ 
mission to inspect files In adoption 
proceedings and to obtain exemplified 
copies of portions of adoption rec¬ 
ords, which allegedly contained 
statements made by defendant m 
such action In sister state which 
were essential and material to peti¬ 
tioner’s action in sister state. 

N.Y.—In ro Glassor, 100 N.Y.S.Sd 
723, 198 Misc. 889. 
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and contents of affidavits relating to naturalization 
have been held to be privileged. 11 III. 

Income tax returns. It is generally held that fed¬ 
eral income tax returns or copies thereof are not 
privileged as a matter of law in civil litigation where 
the returns are material to the claims of the par¬ 
ties. 11 * 5 Certainly, this rule applies to copies of in¬ 
come tax reports which are in the possession of the 
persons who made the reports j 11 * 10 but it has also 
been held that the original returns on file in the 
internal revenue offices are privileged communica¬ 
tions which the court will not compel to be pro¬ 
duced. 11 * 15 

United States Census information. The discov¬ 
ery of data and information contained in the records 
of the United States Bureau of the Census may be 
obtained only under federal statutes, 11 * 20 so that 
where the disclosure of such information would be 
detrimental to the person to whom such informa¬ 
tion relates it will not be ordered under the state 
law, since under the applicable federal statute the 
furnishing of information is prohibited under such 
circumstances. 11 * 25 

Discovery by certain specified persons. Under 
statutory provisions expressly so providing, certain 
records which are otherwise not subject to dis¬ 
closure may be subject to discovery on behalf of 
specified persons or their representatives. 12 


§ 73. - Privilege of Party as Witness 

Subject to some exceptions, an order for production 
or inspection should be denied where the discovery sought 
would prove the adverse party guilty of a criminal of¬ 
fense or subject him to a penalty. 

While the rule has no application where defend¬ 
ant, in other steps of the proceedings, as in his 
pleadings, has admitted the very facts concerning: 
which, as a witness, he might have been able to as¬ 
sert his privilege, 12 * 50 an order for production or 
inspection should be denied where the discovery 
sought would prove the party guilty of a criminal 
offense. 13 

In order to invoke the rule against self-incrimina¬ 
tion with respect to discovery, the individual must 
raise the question, and it cannot be raised by the 
court for him. 13 - 5 Thus, the order will not be de¬ 
nied on this ground unless the party makes oath 
that such discovery would tend to incriminate him. 14 
Moreover, it will not be denied where the crime is 
barred by the statute of limitations. 15 Where a 
party is required to produce documents on an oral 
examination before trial under the statute not for 
inspection, but only for the purpose of refreshing his 
recollection, as discussed supra § 52, he cannot re¬ 
fuse to produce them on the ground that they 
would tend to incriminate him 16 

An order for the production of books and papers 
should be denied where they contain evidence of 
matter which would subject the party to a penalty; 17 


II. Ill.—Krumin v. Bruknes, 255 
Ill.App. 503. 

Disqualification for citizenship 

Affidavits relating to disqualifica¬ 
tion of an alien for citizenship have 
been held to be privileged. 

III. —Krumin v. Bruknes, supra. 

11.5 N.H.—Currier v. Allied New 

Hampshire Gas Co. f 137 A.2d 405. 
Pa.—Noonan v. McGuire, Com.Pl., 
104 Pittsb.Leg.J. 209. 

In tort actions 

N.H.—Currier v. Allied New Hamp¬ 
shire Gas Co., 137 A.2d 405. 
Discretionary with trial court 
Discovery of federal income tax re¬ 
turns is discretionary with trial 
court and it may, if circumstances 
warrant it, impose stringent require¬ 
ments on moving party to establish 
grounds for production of federal in¬ 
come tax returns. 

N.H.—Currier v. Allied New Hamp¬ 
shire Gas Co., supra. 

11.10 S.D.—Peterson v. Peterson, 17 
N.W.2d 920, 70 S.D. 385. 

11.15 S.D.—Peterson v. Peterson, 
supra. 

11.20 Pa.—-Brauner v. Mutual Life 
Ins. Co. of N. Y., 4 Pa.Dist. & Co.2d 
106, 56 Lack.Jur. 117. 


11.25 Pa.—Brauner v. Mutual Life 
Ins. Co. of N. Y., supra. 

12 . U.S.—Third Nat. Bank & Trust 
Co. v. U. S., C.C.A.Ohio, 53 F.2d 
599. 

Discovery in actions on war risk 
insurance see Army and Navy 5 96. 

Wills 

While the rule stated in the text 
applies with respect to wills, under 
a statute expressly so providing, the 
right of the testator to see his own 
will, which he had deposited with 
the court clerk for safekeeping, is 
not subject to the limitations of the 
statute. 

N.C.—In re Gamble, 93 S.E.2d 66, 
244 N.C. 149. 

12.50 Production of gun held not to 
require testimonial compulsion 
In civil action to recover for shot¬ 
gun wounds inflicted on plaintiff by 
defendant, wherein, in his answer 
defendant had disclosed make, model, 
gauge, and serial number of gun and 
admitted the gun was equipped with 
polychoke, but disagreed with plain¬ 
tiff as to distance between parties 
at time of accident, discovery order 
requiring defendant to produce gun 
did not require testimonial compul¬ 
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sion so as to violate privilege against 
self-incrimination. 

Mich.—Berney v. Volk, 67 N.W.2d 
801, 341 Mich. 647. 

13. Ky.—Corpus Juris Secundum 
cited in Akers v. Fuller, 228 S.W.2d 
29, 31, 312 Ky. 602—Corpus Juris 
Secundum cited in Kindt v. Mur¬ 
phy, 227 S.W.2d 895, 898, 312 Ky. 
395. 

Mich.—Lancashire v. Moynihan, 
187 N.W. 319, 218 Mich. 16. 

Pa.—Boyle v. Smithman, 23 A. 397, 
146 Pa. 255. 

18 C.J. p 1131 note 21. 

13.5 N.C.—Cates by Borland v. 
Griffith Finance Co., 93 S.E.2d 145, 
244 N.C. 277. 

14. Pa.—O’Connor v. Tack, 2 
Brewst 407. 

18 C.J. p 1131 note 22. 

15. N.Y.—McCreery ▼. Ghormley, 
39 N.Y.S. 1036, 6 App.Div. 170. 

16. N.Y.—Pray v. C. A. Blanchard 
Co., 88 N.Y.S. 650, 95 App.Div. 
423. 

17. Pa.—Boyle v. Smithman, 23 A. 
397, 146 Pa. 255. 

18 C.J. p 1131 note 39. 
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but a foreign corporation may be required to al¬ 
low an inspection of its books in an action brought 
to exclude it from the state, as the revocation of a 
privilege to do business in the state is not the in¬ 
fliction of a penalty. 18 Indeed, according to some 
authorities the rule has no application where the 
party required to produce is a corporation; 19 and if 
the circumstances are not such as to constitute a 
harassing of the opposite party, the case for discov¬ 
ery is not defeated by the fact that the corporate 
records when produced would tend to incriminate 
the custodian thereof. 19 - 5 

§ 74, Grounds and Purposes of Production 

and Inspection 

a. In general 

b. To enable party to frame pleading 

c. To enable party to prepare for trial 

a. In General 

The statutes providing for discovery contemplate the 
existence of a special necessity therefor, and it may not 
be employed as a matter of course or promiscuously. An 
application for discovery will not be granted where the 
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facts to be proved by the papers or articles of which an 
inspection is sought can be otherwise established or are 
otherwise available or already known. 

The statutes empowering the courts to compel a 
party to produce for the inspection of the other 
party documents relating to the merits or defense 
of the action were intended to cover a special neces¬ 
sity shown to exist; 19 * 50 and it was not the inten¬ 
tion of the legislature to allow its employment as a 
matter of course, 19 - 55 or to permit its promiscuous 
invocation. 19 - 60 The statutes generally are designed 
to provide a method for the production or inspec¬ 
tion of books or papers by proceedings at law in 
those cases where their production and inspection 
might formerly have been compelled by the ordi¬ 
nary rules of proceedings in chancery. 20 

Accordingly, a party cannot obtain a roving com¬ 
mission for the inspection or production of books 
or papers in order that he may ransack them for 
evidence to make out his case. 21 In other words, 
the courts cannot and will not permit a party, un¬ 
der statutes authorizing discovery of writings, to 
engage ill a fishing expedition, 22 or provide him 


18. Neb.—State v. Standard Oil 
Co., 84 N.W. 413 , 61 Neb. 28, 87 
Am.S.R. 449. 

19. U.S.—International Coal Min¬ 
ing- Co. v. Pennsylvania R. Co., C. 
C.Pa., 152 F. 557, error dismissed, 
C.C.A., 156 P. 765. 

Pla.—Commercial Bank in Panama 
City v. Atlanta & St. A. B. Ry. 
Co., 162 So. 512, 120 Pla. 167. 

Pa.—International Coal Min. Co. v. 
Pennsylvania R. Co., 16 Pa.Dist. 
533. 

19.5 Ohio.—Davies v. Columbia Gas 
& Elec. Co., Com.Pl., 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

19.50 N.Y.—La Maida v. Miledna 
Realty Corp., 49 N.Y.S.2d 650, 182 
Misc. 690. 

Necessity and sufficiency of show¬ 
ing of good cause in application 
and proceedings for discovery see 
infra § 80(4) h. 

19.55 N.Y.—La Maida v. Miledna 
Realty Corp., supra. 

19.60 N.Y.—La Maida v. Miledna 
Realty Corp., supra. 

20. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and for 
San Diego County, 81 P.2d 150, 11 
C.2d 449, 118 A.L.R. 259. 

Del.—Loft, Inc. v. Guth, 191 A. 879, 
21 Del.Ch. 361. 

Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., Super., 2 A.2d 
922, 9 W.W.Harr. 611. 

Iowa.— Corpus Juris quoted in Fair¬ 
banks Morse & Co. v. District 
Court in and for Palo Alto County, 
247 N.W. 203, 206, 215 Iowa 703— 
Corpus Juris cited in National Clay 


Products Co. v. District Court in 
and for Cerro Gordo County, 243 
NW. 727, 734, 214 Iowa 900. 

18 C.J. p 1119 note 19. 

21 . Cal.—Union Trust Co. of San 
Diego v. Superior Court in and 
for San Diego County, 81 P.2d 150, 
11 C.2d 449, 118 A.L.R. 259. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., Super., 2 A.2d 
92 2, 9 W.W.Harr. 511. 

Fla.—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. 30, 140 
Pla. 24. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287—Independent 
Order of Foresters v. Scott, 272 
N.W. 68, 223 Iowa 105—Main v. 
Ring, 260 N.W. 859, 219 Iowa 1270 
—Corpus Juris quoted in Fair¬ 
banks Morse & Co. v, District 
Court in and for Palo Alto Coun¬ 
ty, 247 NW. 203, 206, 215 Iowa 
703—National Clay Products Co. v. 
District Court in and for Cerro 
Gordo County, 243 NW. 727, 214 
Towa 960—Davis v. District Court 
in and for Allamakee County, 192 
N.W. 852, 195 Iowa 688. 

La,—State ex rel. Cotonio v. Italo- 
American Homestead Ass'n, 149 
So. 449, 177 La. 706, certiorari de¬ 
nied State of Louisiana ex rel. 
Cotonio v. Italo-American Home¬ 
stead Ass’n, 54 S.Ct. 128, 290 U.S. 
694, 78 L.Ed. 597. 

Mich.—Taylor v. S. S. Kresgo Co., 50 
NW.2d 851, 332 Mich. 65. 

N.J.—Prashker v. New Jersey Title 
Guarantee & Trust Co., 38 A.2d 
702, 135 N.J.Eg. 329. 

N.Y,—Kalteux v. C. P. Ward, Inc., I 


130 N.Y.S.2d 208, 2S3 App.Div, 990 
—Haffenbcrg v. Wend ling, G9 N.Y. 
S.2d 54G, 271 App.Div. 1057— 

Rheims v. Bonder, 172 N.Y.S. 543, 
185 App.Div. 61. 

Pcig v. McGoIdriclt, 135 N.Y.S.2d 
400, 20G Misc. 1050, appeal dis¬ 
missed 135 N.Y.S.2d 924, 284 App. 
Div. 879—In re Wagenhcim’s Es¬ 
tate, 298 N.Y.S. 907, 164 Misc. 
823, reversed on other grounds In 
re Wagenheim’s Will, 3 N.Y.S.2d 
ISO, 254 App.Div. 014. 

November v. Hollander, 83 N.Y. 
S.2d 869. 

N.C.—Dunlap v. London Guaranty 
& Accident Co., 103 S.E. 750, 202 
N.C. 051. 

Ohio.—Cleveland Electric Illuminat¬ 
ing Co. v. Hitchens, 3 Ohio N.P., 
N.S., 57. 

R.I.—Broadway Furniture Co. v. 

Superior Court, 123 A. 566. 

Wis.—-Worthington Pump & Ma¬ 
chinery Corporation v. Northwest¬ 
ern Iron Co., 186 NAV. 156, 176 
Wis. 35. 

18 C.J. p 1119 note 20. 

“The statute „ . . cannot 

. . . be used as a moans of 

rifling an adversary's files to And 
out what evidence or information 
he has collected and what prepara¬ 
tion he has made for tho trial." 
Iowa.—Main v. Ring, 260 NW. 859, 
219 Iowa 1270. 

22. Cal.—Los Angeles Transit Lines 
v. Superior Court of State, in and 
for Los Angeles County, 259 P.2d 
1004, 119 C.A.2U 405. 

Conn.—Katz v. Uichman, 158 A. 219, 
114 Conn. 165. 
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with an instrument to pry into his adversary’s busi¬ 
ness or to uncover business methods or other facts 
pertaining to such business ; 23 nor may an inspec¬ 
tion be had for the purpose of attempting to inspect 
the adversary’s preparation for trial. 23 - 5 However, 
a party in possession of papers cannot invoke the 
protection of a statute against an indiscriminate ex¬ 
ploration into matters extrinsic to the merits, where 
he has himself proclaimed the relevancy of the pa¬ 
pers in his pleadings. 23 - 10 

It must, according to some cases, appear that the 
application is not made for any improper or ul¬ 
terior purpose, 24 such as to obtain information to 
form the basis of an action against a third per¬ 
son, 24 - 5 and that the evidence is not to be used in 
other suits or prosecutions. 25 There exists, how¬ 
ever, authority to the effect that where the informa¬ 
tion sought is relevant and material, inspection of 
writings may be allowed regardless of applicant’s 
motives, 26 and notwithstanding the disclosure sought 
would incidentally reveal evidence useful in another 


case. 27 

It has been held that if the information sought is 
relevant and material discovery of writings is not to 
be denied because it may lead to a discovery of new 
causes of action by plaintiff ; 28 and it is well settled 
that the fact that the documents may be evidence 
for petitioners will not defeat plaintiffs right to 
their production if they tend to prove his cause of 
action. 28 - 5 Where one party pleads a document 
going to the merits, and the other party is ignorant 
of it, he is entitled to a production and inspection 
of it, although it relates to his adversary’s case. 23 

While discovery and inspection is a proper meth¬ 
od of seeking information for the purpose of estab¬ 
lishing a cause of action, 29 - 5 a discovery of writings 
will not ordinarily be permitted to enable a party 
to ascertain whether he has a cause of action, 30 or 
defense, 31 or to enable a party to ascertain the facts 
or evidence on which his opponent’s action or de¬ 
fense rests. 32 It has been held that a discovery will 


Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., Super., 2 A.2d 
922, 9 W.W.Harr. 511—Wise v. 

Western Union Telegraph Co., 178 
A. 640, 6 W.W.Harr. 456. 

Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 

Ill.—Firebaugh v. Tralf, 186 N.E. 
526, 353 Ill. 82. 

Iowa.—Chandler v. Taylor, 12 N.W. 

2d 590, 234 Iowa 287. 

Mo.—State ex rel. Bostelmann v. 
Aronson, 235 S.W.2d 384, 361 Mo. 
535—State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex 

rel. St. Louis Union Trust Co. v. 
Sartorius, 171 S.W.2d 569, 351 Mo. 
111 . 

S.C.—Royster v. Unity Life Ins. Co., 
8 S.E.2d 875, 193 S.C. 468—Floyd 
v. Victory Sav. Bank, 189 S.E. 
462, 182 S.C. 357. 

Pishing expedition through hooks of 
account 

Under statute empowering court, 
on affidavit of necessity and materi¬ 
ality, to require a party to a suit 
to produce hooks, papers, etc., in his 
possession or power, at or before 
trial, a fishing expedition through 
books of account as well as a fishing 
expedition as the objective of the 
proceeding are not to be tolerated. 
Ala.—Ex parte Darring, 7 So.2d 564, 
242 Ala. 621. 

Cases held to amount to fishing ex¬ 
peditions 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., Super., 2 A.2d 
922, 9 W.W.Harr. 511. 


| Cases not constituting fishing ex¬ 
peditions 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Uiego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Del.—Elster v. American Airlines, 
Ch., 106 A.2d 516. 

Fla.—Commercial Bank in Panama 
City v. Atlanta & St. A. B. Ry. 
Co., 162 So. 512, 120 Fla. 167. 

Mo.—State ex rel. Laughlin v. Sar¬ 
torius, App., 119 S.W.2d 471. 

23. Fla.—Jacobs v. Jacobs, 50 So. 
2d 169—Hollywood Beach Hotel 
& Golf Club v. Gilliland, 191 So. 
30, 140 Fla. 24. 

Books of former employer subject 
to discovery see supra § 71(5). 

23.5 Inspection held not improper 
Where defendant, on plaintiff’s com¬ 
plaint, made series of inspections of 
furnace stoker which defendant had 
installed for plaintiff, and kept rec¬ 
ord of inspections, inspection made 
after fire caused by stoker was pre¬ 
sumably fh ordinary course of busi¬ 
ness, and record thereof was material 
to plaintiff’s case, hence order per¬ 
mitting plaintiff to inspect defend¬ 
ant’s records up to nine months be¬ 
fore filing suit, and showing reported 
inspection made after fire, was not 
a prohibited attempt to inspect de¬ 
fendant’s preparations for trial. 

Mo.—State ex rel. Iron Fireman Cor¬ 
poration v. Ward, 173 S.W.2d 920, 
351 Mo. 761. 

23.10 Wis.—Cespuglio v. Cespuglio, 
300 N.W. 780, 238 Wis. 603. 

24. Ill.—Wynn v. Taylor, 109 Ill. 
App. 603. 

N.Y.—People v. American Ice Co., 
105 N.Y.S. 650, 54 Misc. 67, modi- 
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fled on other grounds 104 N.Y.S. 
858, 120 App.Div. 234. 

24.5 N.C.—Flanner v. St. Joseph 
Home for Blind Sisters of St. 
Joseph of Newark, N. J., 42 S.E.2d 
225, 227 N.C. 342. 

25. Ill.—Wynn v. Taylor, 109 Ill. 
App. 603. 

Ohio.—Cleveland Electric Illuminat¬ 
ing Co. v. Hitchens, 3 Ohio N.P., 
N.S., 57. 

26. Mo.—State ex rel. Chicago R. 
I. & P. Ry. Co. v. Woods, 292 S. 
W. 1033, 316 Mo. 1032. 

27. Mo.—State ex rel. Chicago, R. 
I. & P. Ry. Co. v. Woods, supra. 

28. N.Y.—Palmer v. United Press, 
73 N.Y.S. 456, 67 App.Div. 64. 

28.5 Iowa.—Hampton Clinic v. Dis¬ 
trict Court of Franklin County, 300 
N.W. 646, 231 Iowa 65. 

29. Mo.—State ex rel. Iron Fireman 
Corporation v. Ward, 173 S.W.2d 
920, 351 Mo. 761. 

N.Y.—DeKoven v. Ziegfeld, 101 N.Y.S. 

586, 52 Misc. 93. 

18 C.J. p 1121 note 35. 

29.5 N.Y.—Bridgman v. American 
Book Co., 173 N.Y.S.2d 502. 

30. N.Y.—Moore v. Theodore A. 
Crane's Sons Co., 161 N.Y.S. 984, 
175 App.Div. 972. 

November v. Hollander, 83 N.Y.S. 
2d 869. 

18 C.J. p 1120 note 30. 

31. N.Y.—Mclnnes v. Gardiner, 57 
N.Y.S. 356, 27 Misc. 124. 

32. U-S.—P. H. McGarry & Co. v. 
Southern Pacific Co., D.C.CaL, 4 
F.2d 421. 
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not be allowed unless the claim is made that writ¬ 
ings sought to be produced are forgeries and the 
inspection is sought to enable the party to prove that 
fact; 33 nor will inspection be granted to enable the 
attorney for applicant to cross-examine the adverse 
party, 34 to qualify a witness as an expert, 36 to de¬ 
termine the names of witnesses whereby an adver¬ 
sary’s case will be established, 36 or to secure evi¬ 
dence when better evidence could be obtained. 37 

An inspection of books at a trial has been held 
to be properly refused where permission to inspect 
would almost inevitably lead to a prolongation or a 
postponement of the trial with great inconvenience 
and expense to the parties concerned. 33 

Information otherwise available . In the absence 
of special circumstances, 39 an application for dis- 
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covery and inspection will not be granted where the 
facts to be proved by the books, papers, or articles, 
for which discovery is sought, can be otherwise es¬ 
tablished, 40 or are otherwise available or already 
known, 40 * 5 or unless it clearly appears that the in¬ 
formation sought cannot otherwise be obtained, 41 
as where witnesses cannot be found 41 * 6 or refuse to 
give information. 41 * 10 However, the mere fact that 
the applicant may have knowledge of some of the 
information sought does not necessarily preclude 
him from the right of inspection and examination, 
where such knowledge is incomplete as to many 
facts essential to his action. 41 * 15 

For example, discovery will not be granted where 
documents are copies of public records open to the 
inspection of all, additional copies of which may be 
obtained on the payment of necessary fees, 42 or 


pel.—Wise v. Western Union Tele¬ 
graph Co., 178 A. 640, 6 W.W. 
Harr. 456. 

N.Y.—De Vito v. New York Central 
Railroad Co., 146 N.Y.S.2d 545, af¬ 
firmed 159 N.Y.S.2d 468, 3 A.D.2d 
692—Glaser v. Chesebrough, 170 N. 
Y.S. 1059. 

18 C.J. p 1120 note 33. 

33. N.Y.—Moore v. Encyclopaedia 
Britannica Co., 88 N.Y.S. 133, 43 
Misc. 618. 

18 C.J. p 1120 note 34. 

Suspicion of genuineness 

It has been held, however, that 
the court has no power to compel 
the production of a note sued on 
on the affidavit of defendant stat¬ 
ing grounds to suspect its genuine¬ 
ness and that plaintiff had denied 
him permission to see it. 

Pel.—Frank v. Frank, 6 Del. 245. 
Miss.—Boxwell v. Champagne, 91 So. 
2d 256. 

34. N.Y.—Cooke v. Lalance Gros- 
jean Mfg. Co., 3 N.Y.Civ.Proc. 332, 
29 Hun 641, reversed on other 
grounds 1 N.E. 777, 99 N.Y. 649. 

35. Mich.—Martin v. Elliott, 63 N. 
W. 998, 106 Mich. 130, 31 L.R.A. 
169. 

18 C.J. p 1121 note 39. 

36. Del.—Wise v. Western Union 
Telegraph Co., 178 A. 640, 6 W.W. 
Harr. 456. 

N.Y.—De Vito v. New York Central 
Railroad Co., 146 N.Y.S.2d 645, af¬ 
firmed 159 N.Y.S.2d 468, 3 A.D.2d 
692. 

37. N.Y.—Holtz v. Schmidt, 34 N.Y. 
Super. 28. 

38. Conn.—Katz v. Richman, 158 
A. 21D, 114 Conn. 165. 

59. Mich.—Lancashire v. Moynihan, 
187 N.W. 310, 218 Mich. 16. 

.8 C.J. p 1120 note 24. 

to. Ky.—Boston Ins. Co. v. Faulk¬ 
ner, 89 S.W.2d 332, 262 Ky. 25. 


La.—Louisiana Farm Bureau Cot¬ 
ton Growers’ Co-op. Ass’n v. Ba¬ 
con, 105 So. 278, 159 La. 169. 
Mich.—Klett v. Hickey, 17 N.W.2d 
201, 310 Mich. 329—Lancashire v. 
Moynihan, 187 N.W. 319, 218 Mich. 
16. 

N.Y.—Powell v. Iceland S. S. Co., 125 
N.Y.S.2d 500—November v. Hol¬ 
lander, 83 N.Y.S.2d 869. 

18 C.J. p 1120 note 25. 

Denial of access not shown 

In action against railroad and engi¬ 
neer and conductor of train for per¬ 
sonal injuries sustained when plain¬ 
tiff’s automobile collided with flat car 
which was blocking railroad cross¬ 
ing, defendants were not entitled to 
pretrial order directing hospital 
which treated plaintiff after accident 
to make its clinical records of plain¬ 
tiff available for defendants' inspec¬ 
tion in absence of showing that hos¬ 
pital had denied defendants access to 
those records or that there was any 
good reason why defendants could not 
require hospital to make those rec¬ 
ords available at time of trial. 

S.C.—Peagler v. Atlantic Coast Line 
R. Co., 101 S.E.2d 821. 

40.5 Ky.—Louisville Sc N. R. Co. v. 

Blevins, 293 S.W.2d 246. ‘ 

N.Y.—Croteau v, Belden, 30 N.Y.S.2d 
315. 

Pa.—Pennsylvania Mfrs. Ass’n Ons. 
Ins. Co. v. Freeman's Dairy, 87 Pa. 
Dist. & Co. 146, 25 Leh.L.J. 498— 
Schwartz v. American Home Reno¬ 
vating Co., 87 Pa.Dist. & Co. 46, 44 
Luz.Leg.Reg. 134—Byberg v. Ly¬ 
man Felheim Co., 81 Pa.Dist. Sc Co. 
417, 35 Erie Co. 48. 

Availability of witnesses making 
statement 

Production of statements obtained 
by adverse party in anticipation of 
trial will be denied where witnesses 
are available and can and will fur¬ 
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nish to movant the desired informa¬ 
tion. 

La.—Self v. Employers Mut. Liabili¬ 
ty Ins. Co. of Wis., App., 90 So.2d 
547. 

Availability of witness’ report on 
cross-examination 
Production of appraisal report of 
condemner’s witness would not be 
compelled for use at hearing on land¬ 
owner’s motion to set aside verdict 
on ground that it was against evi¬ 
dence because it adopted witness’ ap¬ 
praisal, where witness’ report was 
available when he was cross-examin¬ 
ed and no reason was suggested for 
production of report after the event. 
N.H.—Amoskeag-Lawrence Mills, Inc. 

v. State, 133 A.2d 788. 

Article previously Inspected by party 
In action for injuries allegedly sus¬ 
tained by user of automatic home 
ironer, motion by defendant distribu¬ 
tor of ironer for a discovery and in¬ 
spection thereof would be granted, 
but similar motion by defendant man¬ 
ufacturer which had had an inspec¬ 
tion and expert examination of iron- 
er would be denied. 

N.Y.—Rosen v. Bondix Home Appli¬ 
ance, 98 N.Y.S.2d 636, 197 Misc, 526, 
affirmed 100 N.Y.S.2d 140, 277 App. 
Div. 997. 

41. Del.—Jones v. Westinghouse 
Elec. Supply Co., 128 A.2d 808, 11 
Terry 274. 

Mich.—Tropical Paint Sc Oil Co. v. 

Hall, 196 N.W. 354, 225 Mich. 293. 
41.5 Del.—Jones v. Westinghouse 
Elec. Supply Co., 128 A.2d 808, 11 
Terry 274. 

41.10 Del.—Jones v. Westinghouse 
Elec, Supply Co., supra. 

41.15 N.Y.—Yannatone v. Sullivan, 

61 N.Y.S.2d 421, 187 Misc. 3. 

42. Mich.—Lancashire v. Moynihan, 
187 N.W. 319, 218 Mich. 16. 

N.Y.—In re Smathers’ Will, 274 N.Y. 
S. 109, 162 Misc. 774. 
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where defendant has offered to produce and allow 
plaintiff to inspect books and plaintiff has declined 
to avail himself of the offer, 43 or where it clearly 
appears that all papers material to the inquiry have 
been produced. 44 Thus, under a statute enabling 
a party to compel the production for inspection of 
any document referred to in the pleadings or affida¬ 
vits of the party or parties against whom the relief is 
sought, as discussed supra § 69, if the document is 
set forth in extenso in the pleading or affidavit the 
relief is not available. 44 - 5 

Discovery will, therefore, be denied where the par¬ 
ty has in his possession or under his control the 
means of acquiring all the information that he seeks 
to obtain, 45 or where the writings sought do not in 


themselves contain evidence, but merely informa¬ 
tion by which evidence can be obtained. 46 So also, 
in an action for injuries alleged to have been caused 
by use of a certain substance, production of the for¬ 
mula for making such substance may not be required 
where an examination is allowed with respect to the 
chemicals, poisons, drugs, and other ingredients, and 
the amounts thereof, in the substance in question. 47 

It has generally been held that the application will 
be denied if equivalent relief can be obtained by sub¬ 
poena duces tecum, 48 although in some jurisdictions 
this is no ground for denying the application. 49 So 
also, discovery will not be allowed where the same 
results can be produced by an examination before 
trial, 49 * 5 or where another judicial officer may order 


Documents of public record as not 
subject to discovery see supra § 71 
(7). 

Conveyances 

Where there is no allegation that 
conveyances sought to be produced 
are forgeries, or that they are not 
recorded with the county register of 
deeds, their discovery not being in¬ 
dispensably necessary in order for 
plaintiffs to prepare for trial will be 
denied. 

Mich.—Lancashire v. Moynihan, 187 
N.W. 319, 218 Mich. 16. 

43. N.Y,—Beams v. Burras, 33 N.Y. 
S. 262, 86 Hun 268. 

18 C.J. p 1120 note 27. 

Inspection not precluded 

The mere fact that plaintiff has had 
the opportunity to inspect books kept 
by defendant has been held not to 
preclude plaintiff from his right to 
an inspection and to examination 
made by an expert in order properly 
to prepare for trial. 

N.Y.—Lord v. Spielman, 34 N.Y.S. 62, 
13 Misc. 48. 

44. Wis.—Worthington Pump & Ma¬ 
chinery Corporation v. Northwest¬ 
ern Iron Co., 186 N.W. 166, 176 Wis. 
36. 

44.5 N.Y.—Parry v. Flamma, 130 N. 
Y.S.2d 139. 

45. Mich.—Lancashire v. Moynihan, 
187 N.W. 319, 218 Mich. 16. 

Miss.—Wilson v. Gamble, 177 So. 

363, 180 Miss. 499. 

18 C.J. p 1120 note 28. 

“Statute permitting the inspection 
of papers before the trial was not 
enacted for benefit of a litigant al¬ 
ready in possession of all the facts, 
but instead was enacted for the 
benefit of a party who was not only 
not in possession of all the facts in¬ 
dispensable to the proper preparation 
of his case or the framing of his 
pleading, but in truth is compelled to 
look for the facts among the papers 
belonging to or in the possession of 
his adversary." 


Mo.—State ex rel. Laughlin v. Sar- 
torius, App., 119 S.W.2d 471, 473. 
Offer by adversary 
On failure of party seeking inspec¬ 
tion of books to avail himself of an 
opportunity given by his adversary to 
make such inspection, it has been 
held that the court properly refused 
to grant it. 

Miss.—Wilson v. Gamble, 177 So. 363, 
180 Miss. 499. 

46. See supra § 71(2). 

47. N.Y.—Hillick v. E. W. Edwards 
& Son, 256 N.Y.S. 313, 143 Misc. 277, 
modified 257 N.Y.S. 945, 235 App. 
Div. 893, Pearl v. Abraham & 
Straus, 257 N.Y.S. 946, 235 App.Div. 
893, and Jacobs v. E. W. Edwards 
& Son, 257 N.Y.S. 947, 235 App.Div. 
893. 

48. Kan.—Redfield v. Chelsea Coal 
Co., 54 P.2d 975, 143 Kan. 480. 

Ky.—Boston Ins. Co. v. Faulkner, 
89 S.W.2d 332, 262 Ky. 25. 

Mich.-—Klett v. Hickey, 17 N.W.2d 
201, 310 Mich. 329—Gemsa v. Dor- 
ner, 239 N.W. 332, 256 Mich. 195. 
N.Y.—Klink v. Hershon, 181 N.Y.S. 
459, 191 App.Div. 504—Redmond v. 
Stoneham, 169 N.Y.S. 239, 182 App. 
Div. 307. 

Pa.—By berg v. Lyman Felheim Co., 
81 Pa.Dist. & Co. 417, 35 Erie Co. 
48. 

Utah.—Evans v. Evans, 98 P.2d 703, 
98 Utah 189. 

18 C.J. p 1121 note 42. 

Season for rale is that under sub¬ 
poena duces tecum the books or pa¬ 
pers in question are brought into 
court, or before the notary or ref¬ 
eree, where they are still under the 
control of the witness and inspec¬ 
tion is subject to supervision by the 
court. 

Utah.—Evans v. Evans, supra. 

Convenience and expense 

Where resort to subpoena duces 
tecum would be more inconvenient 
and expensive to both parties than 
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statutory discovery, the text rule 
has been held not to apply. 

Mich.—Layton v. Cregan & Mallory 
Co., 248 N.W. 539, 263 Mich. 30. 

In Iowa 

(1) It has been held that statutory 
discovery should be granted in a 
proper case as regards papers within 
the custody and control of a party to 
the action. 

Iowa.—Independent Order of Fores¬ 
ters v. Scott, 272 N.W. 68, 223 Iowa 
105. 

(2) Where discovery is sought 
with respect to writings in custody 
or control of nonparties, subpoena 
duces tecum rather than statutory 
discovery has been held to be the 
appropriate form of procedure. 

Iowa.—National Clay Products Co. v. 

District Court in and for Cerro 
Gordo County, 243 N.W. 727, 214 
Iowa 960. 

49. Ill.—Rigdon v. Conley, 31 Ill. 
App. 630, affirmed 30 N.E. 1060, 141 
Ill. 565. 

Ohio.—Arbuckle v. Woolson Spice 
Co., 21 Ohio Cir.Ct. 347, 11 Ohio 
Cir.Dec. 743. 

49.5 N.Y.—Norfolk Ins. Co. v. Blair 
Holdings Corp., 140 N.Y.S.2d 239. 

Denial of discovery pending conclu¬ 
sion of examination 

(1) Where plaintiff's motion for 
an examination of defendant before 
trial was granted, his further motion 
for a general discovery and inspec¬ 
tion would be denied without preju¬ 
dice to a renewal after completion of 
examination on showing at that time 
that such relief would be still neces¬ 
sary. 

N.Y.—Radin v. Kornreich, 41 N.Y.S. 
2d 637, 179 Misc. 529. 

Goodard v. Holland Transp. Co., 
74 N.Y.S.2d 85—Radin v. Kornreich, 
41 N.Y.S.2d 640—Radin v. Korn¬ 
reich, 41 N.Y.S.2d 638. 

(2) In action for wrongful death 
and conscious pain and suffering, it 
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a discovery and inspection if he so decides. 49 - 10 

Facts admitted by adversary . The production of 
documents and records will not be required where 
the matters to be shown thereby have been admitted 
by the other party's pleadings. 49 - 15 

Effect of refusal to testify . The fact that a par¬ 
ty has refused to answer questions relating to a cer¬ 
tain transaction, under the privilege against self-in¬ 
crimination, does not warrant denying him the right 
to discovery of documents relating to the transac¬ 
tion on the ground that his refusal to answer indi¬ 
cates that he knows enough about it so that he does 
not need the information he would obtain from an 
inspection. 49 - 20 

Contract between parties for discovery . Where 
there is a special contract between the parties ex¬ 


pressly providing for the discovery of defendant's 
books on behalf of plaintiff, such contract will be 
given effect by the courts, and a discovery of defend¬ 
ant's books will be ordered, 50 even though, under 
the circumstances of the particular case, an inspec¬ 
tion of defendant's books and records would not 
otherwise be warranted. 50 - 5 

b. To Enable Party to Frame Pleading 

In general the right of production and inspection of 
books, documents, and other things may be invoked to 
enable a party to frame his pleadings. 

It is a general rule, particularly under statutes or 
rules of procedure containing provisions expressly 
relating to such use of the right of production and 
inspection, 51 that the right of production and inspec¬ 
tion of books, documents, and other things may be 
invoked to enable a party to frame his pleadings, 52 


was not proper to direct discovery 
and inspection of defendant's records 
under statute which, provided that a 
court of record may by order compel 
party to action pending- therein to 
produce copy of, or to give other 
party permission to take photographs 
of, records in his possession and un¬ 
der his control, related to the action, 
before conclusion of examination be¬ 
fore trial at which defendant’s rec¬ 
ords will be produced. 

N.Y.—Battaglia v. New York City 
Transit Authority, 157 N.Y.S.2d 797, 
2 A.D.2d 985. 

49.10 Discovery available to referee 
Where wife had obtained support 
order against husband, who was sole 
owner of two large corporations, and 
husband had appeared for examina¬ 
tion and produced books and records 
required by order of court, and the 
question of defendant's financial con¬ 
dition was presently before an offi¬ 
cial referee for testimony and report, 
and the referee could, if he deemed 
it advisable, order such discovery 
and inspection, wife’s motion to per¬ 
mit discovery and inspection of the 
books and records of the husband's 
companies would not be granted. 

N.Y.—Zlotlow v. Zlotlow, 137 N.Y.S. 
2d 860, 285 App.Div. 884, 

49.15 Ill.—Marshall v. B. F. Good¬ 
rich Co., 60 N.E.2d 651, 325 Ill.App. 
623. 

Champertous nature of oontract 
In ejectment action wherein de¬ 
fendants contended that complainants 
had entered into a champertous con¬ 
tract with their agent who was also 
court clerk and master, chancellor 
did not err in refusing to compel 
agent to file contract with complain¬ 
ants, where he admitted that he was 
employed by complainants as agent 
on a contingent basis and would be 
paid for his services out of recovery 
in ejectment action. 


Tenn.—Walsh v. Hose, 193 S.W.2d 
118, 29 Tenn.App. 78. 

49.20 Action by corporation against 
director 

Where allegations of corporation 
against former director implied that 
former director committed criminal 
offenses with reference to property 
rights of corporation and reasonably 
suggested that evidence supporting 
those allegations might tend to prove 
income tax fraud, former director’s 
refusal to answer, in attempted ad¬ 
verse examination of him, on ground 
that answers might tend to incrimi¬ 
nate him was not evidence that for¬ 
mer director knew enough about all 
the transactions so that hi* did not 
need information lie would obtain 
from inspection of c-orpor/ito records 
he requested, and granting of inspec¬ 
tion was not an abuse of discretion. 
Wis.—Wagner Iron Works v. Wag¬ 
ner, 90 N.W.2d 110. 

50. N.Y.—Land Value Refunding 
Co. v, M. G. Babcock Co., 3 80 N.Y.S. 
784, 190 App.Div. 858. 

Sprintz v. Smoler Bros,, 50 N.Y. 
S.2d 348. 

Pa,-—Pennsylvania Mfrs, Ass’n Ons. 
Ins. Co. v. Freeman’s Dairy, 87 Pa. 
Dist. & Co. 14(5, 25 Luh.L.J. 498. 

50.5 N.Y.—Land Value Refunding 
Co. v. M. G. Babcock Co., 3 80 N.Y. 
S, 784, 190 App.Div. 858. 

51. Mich.— Klett v. Hickey, 17 N.W. 
2d 201, 310 Mich. 329. 

In Pennsylvania 

(1) Under the rules of civil pro¬ 
cedure adopted in 1950, Pa.R.C.P.Nos. 
4001-4025, 12 P.S.Appendix, the right 
of discovery is available to enable a 
party to prepare pleadings. 

Pa.—Pennsylvania Mfrs. Ass’n Cas. 
Ins. Co. v. Freeman's Dairy, 87 Pit. 
Dist. & Co. 3 46, 25 Leh.L.J. 498— 
Schwartz v. American Homo Reno¬ 
vating Co., 87 Pa.Dist. & Co. 46, 44 
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Luz.Log.Rog. 134—Wolf v. Lisker, 
86 I’a.Dist. & Co. 35C. 

(2) In an action in assumpsit in¬ 
stituted by summons to recover addi¬ 
tional premiums allegedly due over 
a five-year period on a workmen's 
compensation insurance policy, plain¬ 
tiff carrier has the right under the 
rules of civil procedure to discovery 
and inspection of defendant’s payroll 
records in order to prepare his com¬ 
plaint, oven though plaintiff’s right to 
access to defendant’s books and rec¬ 
ords under the terms of the insur¬ 
ance contract between the parties no 
longer exists. 

Pa.—Pennsylvania Mfrs. Ass’n Cas. 
Ins. Po. v. Freeman’s Dairy, supra. 

(3) No discovery or Inspection will 
be permitted which would disclose 
facts which are not necessary to pre¬ 
pare tin* j)leadings or prove a prima 

I facie claim or defense. 

Pa.—Wolf v. Lisker, supra. 

(4) The rule was formerly other¬ 
wise. 

Pa.—Shoemaker <& Busch, Inc., v. 
George F. Lee, Jn<\, 65 JVi.Dist. & 
Pn. 146—Tomlinson Co. v. Tatlow, 
3!) Pa.Dist. & Co. 398, 47 York Log. 
Ree. 155—Sork v. Trevor Dunham, 
Ine., 3 4 Pa.Dist. Sr. Do. 526—Morris 
v. Sumter, 30 Pa.Dist. 812, 22 Lack. 
Jur. 103, 34 York Leg.Ree. 207, 35 
York Leg.Ree. 3 00, 15 Dol.Co. 538, 
09 Plttsb.Leg.J’. 032. 

Bivens v. Standard Terry Mills, 
Tn<\, Pom.PI., 63 Monlg.Co. 60, 60 
York Leg.Ree. 204. 

18 C.J. p 1121 note 47. 

52. Fla.—Pnlhoun v. Russ, 89 So. 
134, 81 Fla. 773. 

La.—Mosel,v v. Wright, 149 So. 887, 
177 La. 1002. 

N.Y.—Pity Bank Farmers Trust Co. 
V. Ferrara, 100 N.Y.S.2d 71, 3 A.D. 
2d 252, amended on other grounds 
102 N.Y.S.2d 943, 3 A.D,2d 980— 
Shore Bridge Corp. v. A, JT. Taretta 
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particularly where there are special circumstanc¬ 
es, 52 - 5 as where the information sought cannot be 
otherwise obtained, 53 or where the books are those 
of an agent or joint adventurer of the party seeking 
their production or inspection. 54 

Where discovery is sought for this purpose, the 
right to the order is limited to the production or in¬ 
spection of such documents only as are necessary to 
enable a suitor to plead properly. 56 An application 
will not be granted merely to enable the party to 
state his damages with certainty, 55 or for the pur¬ 
pose of enabling him to determine whether he has 
one or the other of two causes of action. 57 

If a party cannot plead intelligently without in¬ 
specting a paper which is in the possession of his 


adversary, he should obtain an extension of time to 
plead and prosecute a petition for an inspection and 
copy of the paper, 58 or for a production of it. 59 

For bill of particulars or more definite pleading. 
An order for an inspection or production will be 
granted to enable a party to furnish a bill of par¬ 
ticulars, 60 or to make his complaint more definite 
and certain, in response to an order to do so, 60 - 5 es¬ 
pecially where the necessary information is con¬ 
tained only in the books of his adversary. 61 

Facts in possession of applicant. If it appears that 
all the facts necessary for pleading are in the pos¬ 
session of applicant, the application should be de¬ 
nied, 62 unless the contract on which the action is 


Contracting Co., 102 N.Y.S.2d 155, 
278 App.Div. 627—Levine v. Levine, 
95 N.Y.S.2d 762, 276 App.Div. 1086 
—Cuban Telephone Co. v. Conklin, 
187 N.Y.S. 817, 196 App.Div. 463— 
Zurich General Acc. & Liability 
Ins. Co. v. Union Ferry Co. of New 
York and Brooklyn, 171 N.Y.S. 1103, 
184 App.Div. 943. 

Lee v. State, 49 N.Y.S.2d 836, 183 
Misc. 615. 

N.C.—Nance v. Gilmore Clinic, 53 S. 

E.2d 531, 230 N.C. 534. 

S.C.—Whitman v. National Manu¬ 
facture & Stores Corporation, 179 
S.E. 478, 175 S.C. 464. 

18 C.J. p 1121 note 48. 

Opening and inspection of graves 
Where complaint, in action for 
scattering remains of one of plain¬ 
tiff’s deceased children in process of 
preparing a new grave for another 
burial, contained positive allegation 
that defendant cemetery association 
perpetrated alleged wrongful act, it 
was held that an order for the open¬ 
ing and inspection of other graves 
of plaintiff’s family should not be 
granted where it was unnecessary 
to open such graves in order for 
plaintiff to establish prima facie 
cause of action. 

N.Y.—Crispo v. St. Mary’s Cemetery 
Ass’n, 17 N.Y.S.2d 70, 258 App.Div. 
1020. 

Suit to determine book value of stock 
Where stockholder brought action 
against corporation to determine book 
value of common stock and copy of 
contract reauiring stockholder to turn 
stock in in return for one half of 
book value was insufficient to enable 
stockholder to frame complaint, and 
all books and records were within 
possession of corporation, and stock¬ 
holder claimed that financial state¬ 
ment reflected a depressed value, 
discovery proceeding to enable stock¬ 
holder to examine books, papers, in¬ 
voices, etc., reflecting directly or in¬ 
directly on value of stock was prop¬ 
er before service of complaint to en¬ 


able stockholder to plead alleged 
causes of action and define issues. 
Wis.—Townsend v. LaCrosse Trailer 
Corp., 35 N.W.2d 325, 254 Wis. 31. 

Records of department of mental hy¬ 
giene 

Judge of a court of claims has pow¬ 
er to make accessible records of de¬ 
partment of mental hygiene, although 
there is no claim pending, and would 
do so on motion where state would 
not concede that movant had been 
committed as a mental defective and 
by reason thereof movant had with¬ 
drawn notice of intention to file a 
claim. 

N.Y.—Lee v. State, 49 N.Y.S.2d 836, 
183 Misc. 615. 

52.5 Complexity of transactions 
In corporation’s action against for¬ 
mer director based on alleged acts 
which were very numerous and cov¬ 
ered a substantial period of time as 
well as involved a large amount of 
money, permitting director to inspect 
corporation’s records before pleading 
was not an abuse of discretion in 
view of fact that alleged transactions 
were not simple and it might be un¬ 
likely that an individual relying on 
memory and personal records could 
adequately plead to the allegations. 
Wis.—Wagner Iron Works v. Wagner, 
90 N.W.2d 110. 

53. Mich.—Klett v. Hickey, 17 N.W. 
2d 201, 310 Mich. 329. 

N.Y.—Cream of Wheat Co. v. Ameri¬ 
can Home Magazine Co., 144 N.Y. 
S. 873, 159 App.Div. 761. 

18 C.J. p 1121 note 49. 

54 . N.Y.—Hotchkiss v. Levi, 125 N. 
Y.S. 462, 140 App.Div. 525. 

55. Mich.—Klett v. Hickey, 17 N.W. 
2d 201, 310 Mich. 329. 

N.J.—Copper King v. Robert, 74 A. 
292, 76 N.J.Eq. 251. 

N.Y.—Crispo v. St. Mary’s Cemetery 
Ass’n, 17 N.Y.S.2d 70, 258 App.Div. 
1020. 

56. Mont.—State ex rel. Pitcher v. 
District Court of Fifth Judicial 
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District in and for Madison Coun¬ 
ty, 133 P.2d 350, 114 Mont. 128. 
N.Y.—Young v. Farmers & Traders 
Life Ins. Co., 125 N.Y.S.2d 528, 282 
App.Div. 1010, motion denied 117 
N.E.2d 917, 306 N.Y, 743, affirmed 
119 N.E.2d 591, 306 N.Y. 888—Mar¬ 
tin v. East Trinidad Lake Asphalt 
Co., 84 N.Y.S. 711, 87 App.Div. 472. 
Pa.—Wolf v. Lisker, 86 Pa.Dist. & Co. 
356. 

18 C.J. p 1121 note 52. 

To determine subsequent royalties 
In action by corporation against 
former director for conversion of cor¬ 
porate property while he was in 
control of corporation, refusal to per¬ 
mit former director before pleading 
to inspect corporate records for peri¬ 
od after control of corporation passed 
to another, to determine subsequent 
royalties due him, was not improper, 
where he can make sufficient allega¬ 
tions on which to seek accounting 
and obtain more specific information 
after issue has been joined. 

Wis.—Wagner Iron Works v. Wagner, 
90 N.W.2d 110. 

57. N.Y.—Green v. Carey, 31 N.Y.S. 
8, 81 Hun 496. 

58. Iowa.—Lay v. Wissman, 36 
Iowa 305. 

Mo.—Hill v. Meyer, 47 Mo. 585. 

59. N.Y.—Birdsall v. Pixley, 3 Wend. 
425, reversed on other grounds 4 
Wend. 196—Jackson v. Jones, 3 
Cow. 17. 

60. U.S.—P. H. McGarry & Co. v. 
Southern Pacific Co., D.C.Cal., 4 
F.2d 421. 

18 C.J. p 1121 note 56. 

60.5 N.Y.—Silverstein v. Exciting 
Fashions, Inc., 125 N.Y,S.2d 497. 

61. N.Y.—Campbell v. Brock’s 
Commercial Agency, 66 N.Y.S. 540, 
38 App.Div. 137. 

18 C.J. p 1122 note 57, 

62. N.Y.—Cross v. Bishop Oil Cor¬ 
poration, 219 N.Y.S, 181, 218 App. 
Div. 632, followed in 219 N.Y.S. 
184, 218 App.Div. 853. 
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brought gives the party the right to inspect his ad¬ 
versary’s books and papers. 63 

c. To Enable Party to Prepare for Trial 

Production and inspection may be ordered for the 
purpose of discovering evidence to prove a prima facie 
claim or defense or to enable a party to prepare for trial 
generally. 

Discovery is available for the purpose of discover¬ 
ing evidence to prove a prima facie claim or de¬ 
fense, 63 * 50 or to enable a party to prepare for trial 
generally, 64 although it may be denied under the 
circumstances of particular cases. 66 

§ 75. Pendency and Condition of Cause 

Depending on the governing statute, the granting of 
an order for discovery Is generally authorized only after 
a case is pending or after Joinder of issue therein. 

In general, the power of a court to order the pro¬ 
duction of books, papers, or articles for inspection 
exists only in a suit pending in the court, 66 except in 
so far as discovery may be allowed to enable a par¬ 


ty to frame his pleadings, as discussed supra § 74 b; 
and under some statutes the cause must be at issue 
to authorize the granting of an order. 67 In the ab¬ 
sence of any provision in the statute requiring that 
the case be at issue in order to authorize inspection 
of documents, it has been held, however, that it is 
sufficient that the case be pending. 62 Under some 
statutes an order for inspection and production to 
enable the party to prepare for trial can be made 
only after issue joined, 69 although it has been held 
that the court has inherent power to impound a pa¬ 
per shown to be material before issue joined. 70 

Under some statutes production may be ordered 
before as well as on the trial, 71 but under others 
production cannot be required before the trial, 72 ex¬ 
cept where the parties have a common interest in 
the instrument of evidence called for, 73 or under 
some statutes where the inspection and production 
are sought in aid of the defense of usury. 74 

Establishment of right to particular relief as pre¬ 
requisite . Where production and inspection would 


Pa.—Schwartz v. American Home 
Renovating Co., 87 Pa.Dist. & Co. 
46, 44 Luz.Lieg-.Reg. 134. 

18 C.J. p 11 22 note 58. 

63. N.Y.—Ballenb erg v. Wahn, 92 
N.Y.S. 830, 103 App.Div. 34. 

18 C.J. p 1122 note 59. 

63.50 Pa.—Matusow Mfg. Co. v. 
Weinraub, 86 Pa.Dist. & Co. 657 
—Wolfe v. Lisker, 86 Pa.Dist. & 
Co. 356—Byberg v. Lyman Fel- 
heim Co., 81 Pa.Dist. & Co. 417, 
35 Brie Co. 48. 

64:. TJ.S.—Shaefer v. International 
Power Co., C.C.N.Y., 157 F. 896. 
18 C.J. p 1121 note 46. 

Evidence necessary to challenge will 
Where deceased executed a death¬ 
bed will leaving bulk of estate to 
friend of deceased, to exclusion of 
deceased’s blood relatives, excluded 
relatives could obtain discovery and 
inspection of records of hospital 
which might contain evidence nec¬ 
essary in preparation for trial to 
ascertain conditions prevailing at 
time purported will was executed. 
N.Y.—In re Ericson’s Will, 104 N.Y. 
S.2d 507, 200 Misc. 1005, opinion 
adhered to 106 N.Y.S.2d 203, 200 
Misc, 1005. 

Vo facilitate progress of trial 
Where defendant's scaffold alleg¬ 
edly collapsed, causing plaintiffs to 
fall and suffer injuries, and scaffold 
was destroyed at time of accident, 
fact that an inspection by plaintiffs 
of defendant’s model of scaffold 
would enable plaintiffs to facilitate 
the progress of the trial was suffi¬ 
cient cause for the granting of an 
order for defendant to produce the 
model for inspection. 


N.J.—Stenzler v. Wigton-Abbott 

Corp., 78 A.2d 714, 11 N.J.Super. 
600. 

65. Pa.—Miles v. New York, etc., 
Coal Co., 15 Pa.Dist. 811. 

18 C.J. p 1121 note 46 [a]. 

66. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 
30, 140 Fla. 24. 

N.Y.—Garbrinsky v. Meagher, 198 
N.Y.S. 833, affirmed Garbinsky v. 
Meagher, 202 N.Y.S. 926, 208 App. 
Div. 762—In re Ranger's Estate, 
169 N.Y.S. 1077. 

N.C.—Planner v. St. Joseph Home 
for Blind Sisters of St. Joseph of 
Newark, N. J., 42 S.E.2d 22 5, 227 
N.C. 342. 

18 C.J. p 1122 note 61. 

67. Del.—Leib v. American Nat. 
Mortgage Co., 138 A. 277, 3 W. 
W.Harr. 252. 

Fla.—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. SO, 140 
Fla. 24. 

N.C.—Planner v. St. Joseph Home 
for Blind Sisters of St. Joseph of 
Newark, N. J., 42 S.E.2d 225, 227 
N.C. 342 

18 C.J. p 1122 note 62. 

68. Mo.—State ex rel. Laughlin v. 
Sartorius, APP., 119 S.W.2d 471. 

69. N.Y.—Garbrinsky v. Meagher, 
198 N.Y.S. 833, affirmed 202 N.Y.S. 
926, 208 App.Div. 762. 

18 C.J. p 1122 note 63. 

Grant of general inspection of cor¬ 
porate books prior to joinder of 
issue was premature whether appli¬ 
cation be deemed to be one in sup¬ 
port of complaint under statute or 
otherwise. 


N.Y.—Spector v. Rosman Metal 
Body Co., 51 N.Y.S.2d 468, 268 
App.Div. 929. 

Feingold v. Ellman, 138 N.Y.S.2d 
192. 

Formal complaint 
Plaintiff should not be allowed to 
oxamine defendant's books for a 
series of years to secure informa¬ 
tion to frame a complaint, and, hav¬ 
ing gained information as to de¬ 
fendant’s business, bo in a position 
to discontinue without putting him¬ 
self on record in a formal com¬ 
plaint. 

N.Y.—Garbrinsky v. Meagher, 198 
N.Y.S. 833, affirmed 202 N.Y.S. 
926, 208 App.Div. 762. 

70. N.Y.—Rhoades v. Schwartz, 65 
N.Y.S. Ill, 52 App.Div. 379. 

71- Ill.—Swedlsh-Amorican Tel. Co. 
v. New York Fidelity, etc., Co., 

70 N.E. 768, 208 Ill. 562. 

72. Okl.—State v. Prairie Cotton 
Oil Co., 71 P.2d 988, 180 Okl. 608 
—State v. Chickasha Milling Co., 

71 P.2d 081, 1 HO Okl. (ill. 

Pa.—Peopl cs City Bunk v. John 
Hancock Mut. Life Ins. Co., 44 
A.2d 514, 353 Pa. 123, 161 A.L.R. 
1143—Whctsel v. Shaw, 22 A.2d 
751, 343 I»a. 182. 

Morris v. Sant or, 30 Pa.Dist. 
812, 22 Lack-Jur. 101, 34 York 

Leg.Roc. 207, 35 York Leg.Rec. 
160, 15 Dcl.Co. 538, 69 Pittsb.Leg. 
J. 632. 

18 C.J. p 1122 note 6$. 

73. Pa.—Raub v. Van Horn, 19 A. 
704, 133 Pa, 573. 

74. Conn.—Sage v. Middletown Ins. 
Co., 5 Day 400. 
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be useless or irrelevant unless the party is entitled 
to some other part of the relief sought or establish¬ 
es certain preliminary matters, it will not be ordered 
until such right has been established. 75 Hence, a 
motion for the production of books and records in 
connection with an action for breach of contract will 
be denied where, in view of the language of the in¬ 
strument, there is no contract because of lack of mu¬ 
tuality of obligation. 75 * 5 

§ 76. Persons Entitled to Inspection 

Persons entitled to discovery of books, papers, or 
other articles are limited to those contemplated by the 
authorizing statutes. 

The persons who may be entitled to the discovery 
and inspection of books, papers, or other articles, are 
limited to those persons contemplated by the stat¬ 
utes authorizing the procedure. 76 Generally discov¬ 
ery of books and records may be had only on behalf 
of the party having the affirmative. 77 

Corporations. A corporation may have the right 
to inspect the books, papers, and other articles of the 
adverse party. 77 * 5 Thus, the rule whereby a party 
making a statement relating to an accident, which 
statement is in the possession of the adverse party, 
may be entitled to the production and inspection of 
the statement, as discussed supra § 71(8), has been 
applied to permit the discovery and inspection by a 


DISCOVERY §§ 75-77 

corporation, in a proper case, of the statements made 
by its officers and agents and taken by the adverse 
party. 77 * 10 

Stockholders . The right of stockholders, suing a 
corporation, to discovery and inspection is to be de¬ 
termined in their character as litigants. 78 

Partners . A partner may be permitted to examine 
partnership books even after the property in them 
has passed into other hands. 70 

Decedenfs representatives . Any discretion in¬ 
volved in granting a discovery and inspection in es¬ 
tate proceedings should be exercised in favor of rep¬ 
resentatives of deceased. 80 

Former employees . A former employee, as such, 
is not entitled to inspection of defendant’s books and 
papers in suit for wrongful discharge, 81 although 
an employee suing for commissions or a share of 
profits under an employment contract may be enti¬ 
tled to inspect his employer’s books in order to deter¬ 
mine the amount of commission to which he may 
be entitled, as discussed supra § 71(5). 

§ 77. Persons as against Whom Inspection 
May Be Obtained 

a. In general 

b. Corporations 

c. Governmental entities 


75. N.Y.—Josias v. Sugar Products 
Co.. 169 N.Y.S. 887. affirmed 174 
N.Y.S. 908. 

18 C.J. p 1122 note 69. 

Bight to accounting 

Defendant in action for account¬ 
ing denying in its answer joint ven¬ 
ture agreement alleged by plaintiff 
in his complaint, plaintiff was held 
not entitled to inspection and dis¬ 
covery of defendant's books until 
establishment by interlocutory judg¬ 
ment of right to accounting. 

N.Y.—Josias v. Sugar Products Co., 
supra. 

Status of petitioner as stockholder 
or director 

Petitioner was not entitled to or¬ 
der for examination of books, pa¬ 
pers, and records of corporation be¬ 
fore determination of triable issue as 
to whether petitioner was director 
or stockholder of the corporation. 
N.Y.—Application of Esar, 135 N.Y. 

S.2d 450, 284 App.Div. 961. 

75.5 N.Y.—Du Bois Concrete Prod¬ 
ucts Corp. v. Country Estates of 
Flower Hill, Inc., 156 N.Y.S.2d 309. 

76. N.Y.—Application of Wnuk, 193 
N.Y.S. 353, 200 App.Div. 731. 

One likely to be sued 
A person likely to be sued for the 
death of a decedent was not entitled 
to examination of a portion of the 

27 C. J.S.—16 


dead body, under a statute author¬ 
izing discovery only at the instance 
of a party to an action. 

N.Y.—Application of Wnuk, supra. 
Trustee in bankruptcy 

In action by trustee in bankruptcy 
of bankrupt corporations against na¬ 
tional bank, for money had and re¬ 
ceived, trustee was entitled to a dis¬ 
covery and inspection of bank's 
books, papers, and documents. 

N.Y.—Saper v. National Bank of Far 
Rockaway, 38 N.Y.S.2d 425, 265 
App.Div. 941. 

77. U.S.—Cantor v. Reno Nat. 

Bank, D.C.Nev., 18 F.Supp. 931. 
N.Y.—Frohman v. Samuel Stores, 
255 N.Y.S. 606, 142 Misc. 479. 

77.5 N.Y.—Harris 20-20 Plan for 
Better Vision v. Sun Indem. Co. of 
N. Y., 144 N.Y.S.2d 270. 

77.10 Suit by insured against lia¬ 
bility insurer 

Where liability insurer's agent, 
through an investigator who was 
making routine inquiry for purpose 
of preparing to defend claim against 
insured, procured from insured's of¬ 
ficers and employees statements 
which insurer used as basis for de¬ 
nying liability under policy, and of¬ 
ficers and agents claimed lack of 
recollection of contents of state- 
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ments, insured, in action against in¬ 
surer to recover sum paid in settle¬ 
ment and expenses incurred in de¬ 
fense, was entitled to discovery and 
inspection of statements. 

N.Y.—Harris 20-20 Plan for Better 
Vision v. Sun Indem. Co. of N. 
Y., supra. 

78. N.Y.—Richmond v. Josephthal, 
193 N.Y.S. 26, 117 Misc. 610, af¬ 
firmed Richmond v. Hercules Pa¬ 
per Corporation, 193 N.Y.S. 951, 
201 App.Div. 870—Gilbert v. Frank 
Gilbert Paper Co., 193 N.Y.S. 26, 
117 Misc. 610, affirmed 193 N.Y. 
S. 933, 201 App.Div. 868—Bell v. 
Frank Gilbert Paper Co., 193 N. 
Y.S. 26, 117 Misc. 610, affirmed 193 
N.Y.S. 925, 201 App.Div. 867. 

79. N.Y.—Sanderson v. Cooke, 175 
N.E. 518, 256 N.Y. 73. 

Plausible or sufficient reason for 
such examination must, however, be 
shown by such partner in order that 
examination contemplated by the 
text rule shall be allowed. 

N.Y.—-Sanderson v. Cooke, supra. 

80. N.Y.—In re Reynolds* Estate, 3 
N.Y.S.2d 706, 166 Misc. 446. 

81. N.Y.—Clynne v. Scharf Bros. & 
Sons, 210 N.Y.S. 338, 213 App.Div. 
286. 
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§ 77 DISCOVERY 

a. In General 

In general, the right to procure the production and 
Inspection of writings or other matters is available only 
as between opposing parties to an action. 

In general, the right to procure the production 
and inspection of writings or other matters is avail¬ 
able only as between the opposing parties to an ac¬ 
tion. 81 - 50 Thus, the court will not order the pro¬ 
duction or inspection of the books or papers of a 
plaintiff or defendant at the instance of his co¬ 
plaintiff or codefendant, 82 unless applicant, being 
nominally a coparty, is really an opposing party. 83 
As a rule only a party to the action can be required 
to produce or grant inspection of his books, papers, 
or documents, 84 although it has been held that a per¬ 
son not a party to the suit may be ordered to pro¬ 
duce any documents in his possession to which a 
party to the suit has either an exclusive right or 
right in common with his adversary. 85 


Accordingly an insurance company acting as 
agent or representative of defendant in defense of 
an action brought to recover damages for negligence 
may be required to produce for inspection a writ¬ 
ten statement by plaintiff describing what took place 
at the time that the injuries were sustained; 86 and 
the trustee of an estate may be required to produce 
books or documents kept by him with respect to 
such estate for inspection of beneficiaries. 87 

b. Corporations 

A corporation, including a foreign corporation, may, 
as a party to an action, be required to produce its books 
op papers for inspection; and the order may require such 
production by the individuals and officers having charge 
of the writings. 

A corporation may, as a party to an action, be 
required to produce its books or papers for inspec¬ 
tion; 88 and this rule applies to a foreign corpora- 


81.50 N.T.—Applet)ee v. Duke, 21 N. 
T.S. 890, appeal dismissed 35 N. 
E. 205, 139 N.T. 621. 

82. N.T.—Rafferty v. Williams, 34 
Hun 544. 

18 C.J. p 1119 note 13. 

83 . N.T.—Applebee v. Duke, 21 N. 
T.S. 890, appeal dismissed 35 N. 
E. 205, 139 N.T. 621. 

84 . Ala.—Ex parte Anniston Per¬ 
sonal Loans, Inc., 96 So.2d 627, 
266 Ala. 356—Ex parte Monroe 
County Bank, 49 So.2d 161, 254 
Ala. 515, 23 A.L.R.2d 866. 

Iowa.—Independent Order of Forest¬ 
ers v. Scott, 272 N.W. 68, 223 

Iowa 105—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

N.T.—Rubel Corporation v. Rosoff, 
297 N.T.S. 274, 251 App.Div. 868. 
18 C.J. p 1119 note 15. 

Order as not ‘binding* on nonparty 

(1) Where order of discovery did 
not direct plaintiff to produce and 
discover, but permitted inspection 
by defendant of records of the bank, 
and the bank was not party to the 
action, the bank was not subject to 
provisions of the statute and was not 
bound by the order. 

N.T.—Mark v. Rizzo, 146 N.T.S.2d 30, 
286 App.Div. 610. 

(2) Leave to inspect and make 
copy of records of a voluntary char¬ 
itable hospital with respect to nam¬ 
ed former patients could not be 
granted as an application to dis¬ 
cover and inspect, where respondent 
hospital was not a party to any ac¬ 
tion in which petitioner was a par¬ 
ty. 

N.T.—Petition of Cenci, 57 N.Y.S.2d 
231, 185 Misc. 479. 


Hospitals 

In action by administratrix against 
city for death of intestate, court 
would deny application to require 
hospitals which were not parlies to 
submit records to city, since rec¬ 
ords were not under control of an 
opposing party. 

N.T.—Jaffe v. City of New York, 
94 N.T.S.2d 60, 196 Misc. 710. 

85 . Ky.—Marion Nat. Bank v. Ab¬ 
ell, 11 S.W. 300, 8S Ky. 428, 10 
Ky.L. 980. 

Pa.—Marsh v. Mertz, 32 Pa.Dist. & 
Co. 117, 32 Luz.Leg.Ueg. 60. 
Subjects of discovery as depending 
on custody or control see supra 
§ 71. 

86 . Pa.—Marsh v. Mertz, supra. 

Insurance company as real party In 
interest 

Application of injured plaintiff to 
compel defendants to produce for 
inspection a copy of a statement 
written out by an adjuster of an 
insurance carrier of one of defend¬ 
ants, and signed by plaintiff on day 
of accident while at home suffering 
from results thereof, could bo grant¬ 
ed under section of the Civil Prac¬ 
tice Act dealing with the power of 
a court to require discovery from 
the “parties” to the action, since 
the interest of defendants and the in¬ 
surance company was so closely re¬ 
lated that the insurance company 
was the "real party in interest.” 
N.T,—Bearor v. Kapple, 24 N.Y.S.2d 
655. 

87. Mich.—Lancashire v. Moynihan, 
187 N.W. 319, 218 Mich. 16. 

Fraud 

Trustee of an estate charged with 
conspiracy to defraud beneficiaries 
may be required to produce books 
and documents kept by him as trus¬ 
tee, or copies of them. 
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Mich.—Lancashire v. Moynihan, su¬ 
pra. 

88. Cal.—Construction Products 

Corp. v. Superior Court in and 
for Los Angeles County, 229 P.2d 
399, 103 C.A.2d 4 03. 

Nev.—State ex rel. Gnravonta v. Gar- 
aventa Land <& Livestock Co., 118 
l'\2d 703, 01 Nev. 110. 

N.Y.—Uosshcim v. Dwyer, 278 N.T. 
S. 311, 24 t App.Div. 729. 

Dunbar & Sullivan Dredging Co. 
v. State, 21 N.Y.S.2d 937, 174 
Misc. 743. 

Silverstein v. Inciting Fashions, 
Inc., 125 N.Y.S.2d 497—Fuelane 
Corp. v. Chapman Gas & Appli¬ 
ance Corp., 4 2 N.Y.S.2d 107. 
Joinder of officer or agent as party 
Corporation has, under particular 
applicable statute, been required to 
produce documents as party to ac¬ 
tion, notwithstanding no officer or 
agent of corporation was joined as 
a party to act ion. 

Iowa.—Independent Order af Forest¬ 
ers v. Scott, 272 N.W. 68, 223 
Iowa 105. 

Noncompllanoe with order 

That corporation may not comply 
with the order of a court ordering 
production of corporate books and 
papers does not affect the jurisdic¬ 
tion of such court to make such or¬ 
der. 

Iowa.—Independent Order of Forest¬ 
ers v. Scott, supra. 

Substantial and not nominal party 
In action for accounting by cor¬ 
poration certificate holders against 
corporation and others, under plead¬ 
ings alleging that all officers of cor¬ 
poration participated in conspiracy 
to defraud corporation and certifi¬ 
cate holders, such corporation was 
held to be a substantial defendant 
and, as such, subject to discovery 
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tion. 89 In accordance with the rule that only a 
party to the action can be required to produce or 
grant inspection of its writings, discussed supra 
subdivision a of this section, a corporation which 
is a stranger to the action cannot be required to pro¬ 
duce its books or records for inspection, 90 except 
in special circumstances. 90 * 5 

Individuals and officers of a corporation having 
charge of its books may be required to produce 
them in court in response to an order for discov¬ 
ery; 91 and the fact that such books are in pos¬ 
session of a particular corporate officer who ex¬ 
ercises control over them as a federal receiver 
of his corporation does not place such books beyond 
the reach of a state court, 92 this being particularly 
true where a federal court having jurisdiction of 
the matter has held that the officer in question would 
be required to produce the books and papers of the 


DISCOVERY § 77 

corporation on mandate of the state court. 93 

Ordinarily, however, the court will not require 
a foreign corporation not doing business in the state 
to bring without the state and produce within the 
forum the books or records of the corporation, 94 
except where the contract which is the subject of 
the action was made within the state and expressly 
provides that plaintiff is to have access to defend¬ 
ant's books and records ; 94 - 5 nor may a foreign cor¬ 
poration which comes into a state merely to bring 
suit be required by a state statute to produce cor¬ 
porate books and papers under conditions which 
could not have been imposed on a nonresident in¬ 
dividual. 95 Moreover, the books and records of a 
corporation in a foreign country will not be ordered 
to be produced, where a discovery and inspection 
thereof would presumably be in violation of the 
statutes of that country. 95 -5 


of its books and papers, and not a 
merely nominal party. 

Iowa.—Independent Order of For¬ 
esters v. Scott, supra. 

Book value of stock 

In action by stockholder against 
corporation to determine book value 
of common stock for purpose of re¬ 
imbursing stockholder on turning in 
stock under contract, stockholder 
was entitled under statute permit¬ 
ting discovery inspection of books 
and documents by adverse party in 
civil action to go behind financial 
statement, and examine all books, 
records, and flies which might re¬ 
flect book value such as payroll 
records, cash receipts, cash disburse¬ 
ments, etc., for a period of one 
month to date value was to be de¬ 
termined and one month thereafter. 
Wis.—Townsend v. La Crosse Trailer 
Corp., 35 N.W.2d 325, 254 Wis. 31. 

89. Iowa.—Independent Order of 
Foresters v. Scott, 272 N.W. 68, 
223 Iowa 105. 

90. Iowa.—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

Jurisdiction, of officers insufficient 
Court without jurisdiction of cor¬ 
poration may not compel its offi¬ 
cers to produce for inspection its 
books or make discovery of its af¬ 
fairs. 

Iowa.—National Clay Products Co. 
v. District Court In and for Cerro 
Gordo County, supra. 

HTo issues raised by corporation’s 
answer 

In stockholders’ derivative action 
against persons allegedly participat¬ 
ing in wasteful acts to detriment 
of corporation, where plaintiff and 
corporation were not adverse par¬ 
ties, in view of fact that answer of 
corporation raised no issues as to 


allegations of complaint, discovery 
and inspection of books and records 
should have been denied. 

N.Y.—Abrahams v. Rand, 110 N.Y.S. 
2d 304, 279 App.Div. 401, reargu¬ 
ment and appeal denied 112 N.Y.S. 
2d 669, 279 App.Div. 1006. 

90.5 N.Y.—In re Rappaport’s Es¬ 
tate, 96 N.Y.S.2d 741. 

Trustee having control of corpora¬ 
tion 

Where corporation, in which testa¬ 
mentary trust owned stock, had paid 
no dividends for more than fourteen 
years and was controlled by one of 
the trustees by virtue of his in¬ 
dividual stockholdings therein and 
those of trust, testator’s widow was 
entitled to require production of all 
records of corporation for inspec¬ 
tion. 

N.Y.—In re Rappaport’s Estate, su¬ 
pra. 

Ownership hy parties of all stock of 
corporation 

Where trustees in their fiduciary 
capacity and one of them in his 
individual capacity together owned 
all stock in and controlled corpora¬ 
tion, remaindermen of trust consist¬ 
ing principally of decedent’s holdings 
in such corporation were entitled to 
discovery and inspection with re¬ 
spect to books, records, and other 
papers of the corporation. 

N.Y.—In re Herrick’s Estate, 161 N. 
Y.S.2d 690. 

91. Iowa.—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

N.Y.—Continental Ins. Co. v. Eq¬ 
uitable Trust Co. of New York, 
243 N.Y.S. 200, 229 App.Div. 657. 

Books and papers in officer’s posses¬ 
sion 

Under Civil PractAct § 413, or¬ 
der for examination of secretary of 
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foreign corporation not doing busi¬ 
ness in New York can require sec¬ 
retary to produce only such books 
and papers as are in his possession. 
N.Y.—Cohen v. International Broker¬ 
age & Clearing Co., 208 N.Y.S. 715, 
124 Misc. 860. 

92. N.Y.—Continental Ins. Co. v. 
Equitable Trust Co. of New York, 
243 N.Y.S. 200, 229 App.Div. 657. 

93. N.Y.—Continental Ins. Co. v. 
Equitable Trust Co. of New York, 
supra. 

94. N.Y.—E. Richard Meinig Co. v. 
U. S. Fastener Co., 185 N.Y.S. 320, 
194 App.Div. 397—Kram v. Jew¬ 
ish World Pub. Co., 163 N.Y.S. 
261, 176 App.Div. 840. 

Sprintz v. Smoler Bros., 50 N. 
Y.S.2d 348. 

94.5 Agreement held within role 
Where agreement on which plain¬ 
tiff sued foreign corporation was ex¬ 
ecuted in New York and corpora¬ 
tion’s office was listed as being in 
New York, and contract stated that 
it should be interpreted and enforced 
according to laws of New York and 
provided that inspection should be 
made by plaintiff’s accountant, plain¬ 
tiff was entitled to have corpora¬ 
tion’s books produced for inspection 
in New York, notwithstanding plain¬ 
tiff resided outside New York. 

N.Y.—Sprintz v. Smoler Bros., su¬ 
pra. 

95. U.S.—Kentucky Finance Corpo¬ 
ration v. Allen, Wis., 43 S.Ct. 636, 
262 U.S. 544, 67 L.Ed. 1112. 

95.5 Becords located In Canada 
Where discovery and inspection re¬ 
lated to merits of action, and was 
necessary to enable plaintiff to es¬ 
tablish his right to an accounting, 
motion therefor would be granted as 
to books and records located in New 
York, but denied as to records in 
Canada, since discovery and inspec- 



§§ 77-78 DISCOVERY 

Receivers appointed for corporation . In a proper 
case under the statute a court which has appointed 
receivers for a corporation has jurisdiction to re¬ 
quire them to produce books and papers of such 
corporation for inspection. 96 

Parent and subsidiary corporations . In a prop¬ 
er case discovery may lie to permit the inspection 
of the records of the parent company of a corpo¬ 
rate party, at least where they are in the custody and 
control of the party. 96 * 5 

c. Governmental Entities 

Whether discovery is available as against govern¬ 
mental entities depends on the terms of the provisions 
under which discovery is sought. 

Whether discovery is available as against govern¬ 
mental entities depends on the terms of the provi¬ 
sions under which discovery is sought. 96 * 50 Thus, 
in the absence of specific mention of municipal 
corporations in statutes providing for discovery and 
examination of articles, it has been held that a 
municipal corporation as defendant in an action is 
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not required to produce for inspection articles with¬ 
in its control and supervision. 97 

In a proper case inspection of state records may 
be had notwithstanding the state’s immunity from 
suit. 97 * 5 Thus, a motion for discovery directed to 
a state department for information that involves no 
privilege on the part of the state, disclosure of 
which is not harmful to the state, and that is ma¬ 
terial to plaintiff’s cause of action, should not be 
denied because of the principle of the immunity of 
the state from suit. 97 * 10 

§ 78 . Demand for Inspection 

Under some statutes documents referred to in the 
pleadings may be required to be produced for inspection 
or copying by the mere giving of notice; and under 
other statutes there must be a demand or notice, and a 
refusal thereof, to support a motion to compel compli- 
ance with such demand. 

Under a statute so providing, documents referred 
to in the pleadings or affidavits of a party may be 
required to be produced for inspection or copying 
at any time by the mere giving of notice; 97 * 60 and 


tion of Canadian records presumably 
would be in violation of Business 
Records Protection Act of Ontario. 
N.Y.—Hirshhorn v. Hirshhorn, 105 
N.Y.S.2d 628, 278 App.Div. 1006. 

96. Mo.—State ex rel. Burleigh v. 
Miller, 266 S.W. 985. 

96.5 Identical officers 

Where defendant and parent com¬ 
pany had identical officers, and it ap¬ 
peared that a record in custody and 
control of defendant, although nomi¬ 
nally a record of parent company, 
might well be material as might a 
report to parent company containing 
admissions against interest, discov¬ 
ery order permitting inspection of 
parent company’s records in custody 
and control of defendant was proper. 
Mo.—State ex rel. Iron Fireman 
Carp. v. Ward, 178 S.W.2d 920, 851 
Mo. 761. 

96.50 N.Y.—DeBenedittis v. Board 
of Ed. of City of New York, 53 
N.Y.S.2d 701, 183 Misc. 700. 

97. N.Y.—Berryman v. Board of 
Education of City of Buffalo, 12 
N.Y.S,2d 135, 257 App.Div. 915. 

Effect of provisions as to examina¬ 
tion before trial 

Since sections of Civil Practice 
Act dealing* with examination before 
trial are in a different article from 
those relating to discovery and in¬ 
spection, the legislature may not be 
presumed to have intended that ad¬ 
dition or amendment of section spe¬ 
cifically allowing examination before 
trial of a municipal corporation 
should affect discovery and inspec¬ 
tion with respect to municipal cor¬ 
porations. 


N.Y.—DeBenedittis v. Board of Ed. 
of City of New York, 53 N.Y.S.2d 
701, 183 Misc. 700. 

City departments 

(1) City board of education, as de¬ 
fendant in personal injury case, 
could not be required to permit a 
discovery and inspection and the 
taking of photographs of machine 
involved in accident, since, in ab¬ 
sence of specific mention of munici¬ 
pal corporations in statute allowing 
discovery and inspection, such stat¬ 
ute is not applicable to municipal 
corporations. 

N.Y.—DeBenedittis v. Board of Ed. 
of City of New York, supra. 

(2) A voluntary charitable hospi¬ 
tal could not be required to produce 
its records with respect to former 
patients for examination and copy¬ 
ing by petitioner under section of 
New York City Charter dealing with 
New York City departments, since 
section was not applicable to a 
private institution such as the hos¬ 
pital. 

N.Y.—Petition of Cenci, 57 N.Y.S.2d 
231, 185 Misc. 479. 

97.5 N.H.—Lefebvre v. Somers- 
worth Shoe Co., 41 A.2d 924, 93 
N.H. 354. 

97.10 Records of analyses by state 
department 

Where shoe company, sued for 
causing employee's death by fur¬ 
nishing poisonous iiuid to work with, 
sent samples to industrial hygiene 
division of state board of health, 
which made analyses, administratrix 
was entitled to inspect records 
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thereof, notwithstanding principle of 
state’s immunity from suit. 

N.H.—Lefebvre v. Somersworth Shoe 
Co., supra. 

97.50 N.Y,—Wile v. Nassau Smelt¬ 
ing & Refining Works, 200 N.Y.S. 
154, 205 App.Div. 657. 

Zinner v. Louis Meyers & Son, 
43 N.Y.S.2d 319, 181 Misc. 344. 

Parry v. Flamma, 130 N.Y.S.2d 
139. 

Actions pending 

Statutory provisions for notice to 
produce documents or papers for in¬ 
spection have been held to apply in 
actions pending at the time that 
such provisions became effective. 
N.Y.—Wile v. Nassau Smelting & 
Refining Works, 200 N.Y.S. 154, 
205 App.Div. 657. 

Necessity of special circumstances 

(1) Special circumstances need 
not be shown to justify the service 
of a notice to produce and exhibit 
for inspection copies of documents, 
but all that is required is that the 
documents bo referred to in an af¬ 
fidavit or pleading of a party. 

N.Y.—Fener v. Brow h ter Aeronauti¬ 
cal Corp., 80 N.Y.S.2d 482, 192 
Misc. 290. 

(2) If special circumstances were 
required, where the documents cov¬ 
ered by plaintiff’s notice to produce 
and exhibit for inspection were suf¬ 
ficient to bar any recovery by plain¬ 
tiff, plaintiff would be entitled to 
such inspection. 

N.Y.—Fon<»r v. Brewster Aeronauti¬ 
cal Corp., supra. 
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such discovery is distinct from the general dis¬ 
covery for which there must be an application and 
order. 97 * 55 Under certain statutory provisions for 
the production and inspection of writings, it has 
been held that there should be a demand or notice to 
produce the desired documents; 98 and the making 
of a demand is in accord with the better practice, 99 
since costs will not be allowed the party applying for 
inspection in the absence of a previous request 
therefor. 1 Where it does not appear that the de¬ 
mand for permission to make an inspection and copy 
of certain documents was refused, a motion to com¬ 
pel compliance with such demand will be over¬ 
ruled. 1 * 5 

On the other hand, it has been held that in an¬ 
alogy to the power of courts to issue subpoena duces 
tecum, discussed in Witnesses § 25 b, a court of gen¬ 
eral jurisdiction has power to order the production 
of documentary evidence without notice. 2 A previ¬ 
ous demand for an inspection has been held to be 
unnecessary where an order to show cause has been 
served and opposed on the return day. 3 

Sufficiency of notice or demand. The notice 
must be addressed to the proper party; 3 - 5 and a 
demand for the production or inspection of docu¬ 
ments or articles must be specific. 4 

Objections to notice to produce documents for 
inspection should be by application to the court to 
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have such notice vacated, modified, or regulated by 
a preliminary order. 5 

Noncompliance with notice . Where a party who 
has voluntarily made reference in his pleading to a 
document fails to comply with a notice to produce 
such document for inspection and copy by another 
party to the action, it is the better practice, if at all 
feasible and expedient, to facilitate a determination 
antecedent the trial as to the penalty for such fail¬ 
ure; 5 * 5 and a common penalty for such failure to 
produce the document on notice is to preclude the 
defaulting party from proving or introducing the 
document on the trial. 5 * 10 

§ 79. Objections to Inspection 

It is not a valid objection to the production of writ¬ 
ings that the requirement would place a physical burden 
on the party ordered to produce, that the writings are 
In another state, or that it involves inconvenience, 
trouble, and expense. 

If documents or records are material to an issue 
they are subject to discovery procedures in spite of 
the physical burden under which the party required 
to produce them might be placed. 5 * 50 Similarly, 
among the matters held not to constitute a valid ob¬ 
jection to the production of writings for inspection 
under the statutes is the fact that the writings 
sought are in another state; 6 and this is so, where 
the court has jurisdiction of the parties, whether the 
discovery is sought from a corporation 7 or an in- 


97.55 N.T.—Fener v. Brewster Aero¬ 
nautical Corp., supra. 

Application and order as prerequisite 
to discovery and inspection gen¬ 
erally see infra §§81, 82. 

98. Cal.—Favorite v. Superior Court 
of California in and for San Bern¬ 
ardino County, 198 P. 1004, 52 C. 
A. 316. 

Service of notice on attorney held 
sufficient 

Notice served on attorney for a 
party to litigation is ample to se¬ 
cure pretrial production of docu¬ 
ments. 

N.J.—Cannon v. Virginia Stevedoring 
Corp., 81 A.2d 832, 14 N.J.Super. 
248. 

99. Del.—Perkins v. Bringhurst, 101 
A. 438, 29 Del. 582. 

Neb.—Barmby v. Plummer, 45 N.W. 
377, 29 Neb. 64. 

1. S.C.—Jenkins v. Bennett, 13 S.E. 
929, 40 S.C. 393. 

18 C.J. p 1123 note 75. 

1.5 Ohio.—Huffer v. Gugle, App., 
107 N.E.2d 225. 

2 . N.T.—Continental Ins. Co. v. Eq¬ 

uitable Trust Co. of New York, 
244 N.Y.S. 377, 137 Misc. 28, af¬ 
firmed 243 N.Y.S. 200, 229 App. 
Div. 657. I 


3. Mont.—State v. Second Judicial 
Dist. Ct., 76 P. 206, 30 Mont. 206. 

18 C.J. p 1123 note 73. 

3.5 Capacity in which party ad¬ 
dressed 

Where deceased's son by former 
marriage filed caveat by son's moth¬ 
er and natural guardian to apprais¬ 
ers' return setting aside certain 
property of deceased as a year’s sup¬ 
port for subsequent wife and her 
child, and subsequent wife’s notice 
to produce document was directed to 
son’s mother by name followed by 
words “natural guardian” of son, the 
description “natural guardian” was 
merely descriptio personae and no¬ 
tice was therefore directed to son’s 
mother individually and not in her 
representative capacity of natural 
guardian, and hence notice to pro¬ 
duce should have been quashed. 

Ga.—Burns v. Burns, 77 S.E.2d 560, 
88 Ga.App. 734. 

4. Pa.—Bullock v. Mastercraft 
Products, Inc., 84 Pa.Dist. & Co. 
117. 

Wash.—State ex rel. Hamilton v. 
Standard Oil Co. of California, 68 
P.2d 1031, 190 Wash. 496. 

5. N.T.—Wile v. Nassau Smelting 
& Refining Works, 200 N.T.S. 154, 
205 App.Div, 657. 
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5.5 N.Y.—Scher v. Pollack, 172 N. 
Y.S.2d 972, 10 Misc.2d 856. 

5.10 N.T.—Scher v. Pollack, supra. 
Xiimited time to comply 

Where defendants pleaded affirma¬ 
tive defense of release, and plain¬ 
tiff duly served notice demanding 
that defendants produce release for 
inspection, and defendants did not 
comply nor did they move to va¬ 
cate or modify notice, plaintiff's 
motion to preclude would be granted 
to extent of precluding defendants 
from proving alleged release on tri¬ 
al, unless, within limited time, de¬ 
fendants produced for inspection of 
plaintiff's attorney original release 
pleaded in answer and permitted 
copies to be made thereof. 

N.T.—Scher v. Pollack, supra. 

5.50 Cal.—General Elec. Co. v. Su¬ 
perior Court In and For Alameda 
County, 291 P.2d 945, 45 C.2d 897. 

6. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 

18 C.J. p 1116 notes 87, 88. 

7. N.T.—Wilson v. Van Dorn Iron 
Works Co., 174 N.T.S. 684, 106 
Misc. 442, affirmed 176 N.T.S. 926, 
188 App.Div. 928. 
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dividual, 8 and notwithstanding the corporation in 
question is a foreign corporation not doing business 
in the state, and its books are outside the state. 9 So 
also, inconvenience, trouble, or expense to which 
one may be put in being required to produce or per¬ 
mit inspection of writings has been held not to con¬ 
stitute an objection to the granting of such rem¬ 
edy. 10 

Where the books or documents are material to the 
case of applicant, it is no objection to their produc¬ 
tion or inspection that they relate also to the case 
of his adversary; 11 nor is it any objection that the 
instrument of which inspection is sought is com¬ 
prised in, and forms part of, a very large document 
in other portions of which the party has no inter¬ 
est. 12 Whether it may validly be objected that the 
remedy should be withheld in an action for an ac¬ 
counting until after proof that plaintiff is entitled 
thereto depends on the circumstances of the par¬ 
ticular case. 12 - 5 

The fact that the production of documents was de¬ 
nied on the party’s motion for a bill of particulars 


is not a defense for a refusal to comply with a de¬ 
mand to produce documents for inspection before 
trial, 12 - 10 since, as discussed supra § 69, there is a 
difference in purpose between a bill of particulars 
and a discovery and inspection. 

Impossibility of timely production of records . 
The production of records will not be ordered where 
the task is impossible of fulfillment in time. 12 - 1 5 

Alteration or destruction of article to be tested . 
It may be a valid objection to examination and test¬ 
ing of an object that such testing would materially 
alter or destroy the object as an important article 
of evidence; 12 - 20 but the objection is invalid where 
it is not shown how the interests of the objecting 
party will be prejudiced if such tests take place be¬ 
fore the exhibit is shown to the jury rather than 
afterward. 12 - 25 

Divulgence of trade secrets. The right to in¬ 
spection cannot be defeated on the ground that such 
inspection would divulge the party's trade secrets 
and confidential working practices, 12 - 30 at least 


N.C.—Corpus Juris quoted in Ross v. 
Robinson, 118 S.E. 4, 5, 185 N.C. 
548. 

Vt.—In re Consolidated Rendering 
Co., 66 A. 790, 80 Vt. 55, 11 Ann. 
Cas. 1069, affirmed 28 S.Ct. 178, 
207 T7.S. 541 , 52 L.Ed. 327 . 

18 C.J. p 1116 note 87. 

8. N.Y.—:Muller v. Philadelphia, 103 
N.Y.S. 387, 118 App.Div. 276. 

18 C.J. p 1116 note 88. 

9. N.J.—Arizona Copper King v. 
Robert, 74 A. 29 2 , 76 N.J.Eq. 251. 

18 C.J. p 1117 note 89. 

10. Cal.—Corpus Juris Secundum 
cited in Strauss v. Superior Court 
in and for Los Angeles County, 
224 P.2d 726, 730, 731, 36 C.2d 
396. 

American Federation of Musi¬ 
cians v. Superior Court In and 
For Los Angeles County, 309 P.2d 
874, 150 C.A.2d 165—Corpus Juris 
Secundum cited in Milton Kauff¬ 
man, Inc., v. Superior Court in and 
for Los Angeles County, 210 P. 
2d 88, 95, 94 C.A.2d 8. 

N.J.—Sunbeam Corp. v. Windsor- 
Fifth Ave., 102 A.2d 32, 14 N.J. 
235. 

N.Y.—Cuban Telephone Co. v. Conk¬ 
lin, 187 N.Y.S. 817, 196 App.Div. 
463. 

Ohio.—Weil v. Mundet & Son, Inc., 
24 Ohio N.P., N.S., 557. 

Unjust interference with business 
by reason of discovery has been held 
to be untenable as an objection where 
the production and inspection is to 
be in the city where the principal 
place of business of the party ob¬ 
jecting is located. 


Iowa.—Iowa Farm Credit Corpora¬ 
tion v. Hutchison, 223 N.W. 271, 
207 Iowa 453. 

11. N.Y.—Bearor v. Kapple, 24 N.Y. 
S.2d 655. 

Shoe, etc., Reporter Assoc, v. 
Bailey, 4 9 N.Y.Super. 385. 

18 C.J. p 1121 note 36. 

12. N.Y.—Umfreville v. Manhattan 
R. Co., 62 N.Y.S. 20, 46 App.Div. 
594. 

Pa.—Philadelphia v. McManes, 16 
Phila. 1. 

12.5 N.Y,—Silvorstein v. Exciting 
Fashions, Inc., 125 N.Y.S.2d 497. 

Objection held invalid under circum¬ 
stances 

In action by equitable owner of 
fifty percent of stock of corporation 
for conversion and an accounting, 
owner's motion for leave to discover 
and inspect certain documents of 
corporation would not bo denied on 
ground that remedy should be with¬ 
held in action for accounting until 
after proof that plaintiff is entitled 
thereto, since action was grounded 
in conversion and since inspection of 
check and check books, as granted 
by court, would produce no full ac¬ 
counting. 

N.Y.—Silverslein v. Exciting Fa¬ 
shions, Inc., supra. 

12.10 N.Y.—Dache v. Abraham & 
Straus, 66 N.Y.S.2d 787, 187 Misc. 
1001 . 

12.15 N.Y.—In re Hubei’s Estate, 
106 N.Y.S.2d 137. 

Pa.—Consolidated Lithographing 

Corp. v. Park Rose Cigar Co., j 
Com.PL, 68 York Log.Rec. 1. | 
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Records of three separate corpora- 
tlons 

N.Y.—In re Rubel’s Estate, 106 NY 
S.2d 137. 

12.20 N.Y.—Pctruk v. South Ferry 
Realty Co., 157 N.Y.S.2d 249, 2 A. 
D.2d 533 . 

12.25 N.Y.—Potruk v. South Ferry 
Realty Co., supra. 

Scientific examination, of window holt 

In personal injury action by a 
window cleaner brought against a 
building owner who served third- 
party complaint on installer of safe¬ 
ty device, where result of third- 
party action appeared to be depend¬ 
ent on the results of examination of 
an allegedly defective bolt, and 
third-party defendant failed to show 
how its interests would be preju¬ 
diced if examination took place be¬ 
fore bolt was shown to the jury in¬ 
stead of afterward, and examination 
of bolt after it had boon examined 
by jury might unduly prolong trial, 
building owner was entitled to 
scientific examination of bolt prior 
to trial although bolt would be ma¬ 
terially altered or destroyed during 
such examination. 

N.Y.—Petruk v. South Ferry Realty 
Co., supra. 

12.30 Action by former employee, 
now competitor 

Where, by employment contract 
between discharged employee and 
former employer, discharged em¬ 
ployee was to share in profits of 
one of the former employer's de¬ 
partments, and data to determine 
profits was only in books and rec¬ 
ords in former employer’s posses- 
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where the court may take steps to safeguard the 
party’s rights appropriately. 12 - 35 

Postponement of question until trial Where an 
inspection might be prejudicial to a party and there 
is some question as to whether it is essential, the 
inspection may be denied, the court reserving the 
right to order it during the trial if it should appear 
necessary. 12 - 40 

§ 80(1). Application and Proceedings There¬ 
on 

A proper application must ordinarily be made in order 
to secure discovery. 

The statutory proceedings for the production of 
writings have been declared to be analogous to the 
equity practice under a bill of discovery. 13 

In order to procure discovery of writings, a prop¬ 
er application for such remedy must ordinarily be 
made; 14 but purely technical defects may be ig- 


DISCOVERY §§ 79-80(2) 

nored, 14 - 5 and where upon the hearing of a motion, 
or the taking of evidence upon any issue, it develops 
that books and papers in control of the adverse par¬ 
ty contain evidence material to the issue, it has been 
held that an order for the inspection and production 
of such books and papers may be made without for¬ 
mal application therefor 15 

There exists authority to the effect that proceed¬ 
ings for the discovery of writings may be joined 
with proceedings for the examination of the adverse 
party 16 but there also exists authority to the con¬ 
trary effect. 17 

§ 80(2). -Time of Making Application 

An application for discovery of writings should be 
made without undue delay. 

An application for discovery of writings should 
be made without undue delay. 17 - 50 Ordinarily the 
application is made in time when made before trial, 18 


sion and was not available elsewhere, 
and discharged employee brought ac¬ 
tion against former employer to re¬ 
cover damages for discharge, which 
was allegedly wrongful, and in 
breach of contract of employment, 
•discharged employee was entitled to 
an order permitting him to inspect 
former employer’s business records 
under statute dealing with inspec¬ 
tion of documents and property, al¬ 
though discharged employee was 
presently a competitor of former em¬ 
ployer, and although business rec¬ 
ords of former employer mixed in¬ 
formation with respect to all de¬ 
partments of former employer. 

Wis.—Tilsen v. Rubin, 66 N.W.2d 
648, 268 Wis. 131. 

12.35 N.J.—Bead Chain Mfg. Co. v. 

Smith, 62 A.2d 216, 1 N.J. 118. 
12.40 Inspection and. test of sewage 
system 

In action to restrain maintenance 
■of defendant’s sewage system, order 
granting plaintiff’s motion for in¬ 
spection and chemical test of such 
system was erroneous, where the 
facts alleged in the moving papers 
might be sufficient to establish a 
prima facie case, and the test, as 
ordered by the court, might be prej¬ 
udicial to defendant’s rights, and 
the test could be ordered during the 
trial if it then appeared that a test 
was necessary. 

N.Y.—Cardot v. Ball, 31 N.Y.S.2d 
268, 263 App.Div. 788. 

13. Iowa.—Dunlop v. District Court 
of Greene County, 239 N.W. 541, 
214 Iowa 389. 

14. Iowa.—Dunlop v. District Court 
of Greene County, supra. 

Pa.—Provident Mut. Life Ins. Co. v. 

Green, Com.Pl., 31 Del.Co. 661. 

18 C.J. p 1123 note 82. 


Motion for alternative or general re¬ 
lief 

A statute permitting a motion to 
ask for alternative or general relief 
was construed to refer to relief perti¬ 
nent to the action and to be unavail¬ 
able to one seeking inspection of cor¬ 
porate books as a stockholder rather 
than as a party to the action. 

ISr.Y. —Spector v. Rosman Metal Body 
Co., 61 N.Y.S.2d 468, 268 App.Div. 
929. 

Summary proceeding 

On application for an order direct¬ 
ing escrowee to permit a copy to be 
made of an instrument deposited 
with escrowee by another and peti¬ 
tioner who had instituted suit for al¬ 
leged breach of the instrument, where 
papers did not set forth that es- 
crowee’s possession was consequence 
of an attorney and client relationship, 
or that it was effected under circum¬ 
stances authorizing relief by sum¬ 
mary proceeding, the application was 
denied without prejudice to an appro¬ 
priate application for required relief. 
N.Y.—Middlemark v. Stern, 63 N.Y.S. 
2d 70. 

14.5 Pa.—Drawbaugh v. Pennsyl¬ 
vania Power & Light Co., 84 Pa. 
Dist. & Co. 209, 64 Dauph.Co. 141, 

15. S.D.—McGeary v. Brown, 122 N. 
W. 605, 23 S.D. 673. 

18 C.J. pll23 note 86. 

16. N.Y.—Keon v. New York Trap- 
rock Corporation, 239 N.Y.S. 668, 
228 App.Div. 795—Fey v. Wisser, 
202 N.Y.S. 30, 206 App.Div. 520. 

In re Smathers’ Will, 274 N.Y.S. 
109, 152 Misc. 774. 

N.C.—Abbitt v. Gregory, 144 S.E. 297, 
196 N.C. 9. 

Production of writings in aid of ex¬ 
amination before trial see supra 
§ 52. 


Propriety of order for both inspec¬ 
tion of books and examination be¬ 
fore trial see infra § 81. 
Examination of receiver 
In an action by the purchaser of 
corporate bonds against the seller to 
rescind the sale for fraud where an 
officer of the corporation was also Its 
federal receiver, it was held that ex¬ 
amination of such receiver and also 
production of corporate books could 
be had by examining receiver, as 
such, as witness. 

N.Y.—Continental Ins. Co. v. Equita¬ 
ble Trust Co. of New York, 244 N. 
Y.S. 377, 137 Misc. 28, affirmed 243 
N.Y.S. 200, 229 App.Div. 657. 

17. N.Y.—-Western Elevating Ass’n 
v. Chapman, 263 N.Y.S. 62, 238 App. 
Div. 14—Citizens’ Trust Co. of Uti¬ 
ca v. R. Prescott & Son, 223 N.Y.S. 
184, 221 App.Div. 420—Boeck v. 
Smith, 83 N.Y.S. 428, 85 App.Div. 
575. 

17.50 N.Y.—Leone v. Lohmaier, 128 
N.Y.S.2d 618, 205 Misc. 467. 

Motion to quash service of summons 
pending 

Where a motion to quash the serv¬ 
ice of the summons on one of the de¬ 
fendants was pending, the court in 
its discretion could deny an applica¬ 
tion for an inspection as premature 
or could hold the application in abey¬ 
ance until the determination of the 
motion. 

Kan.—Cassity v. Brady, 321 P.2d 171, 
182 Kan. 381. 

18. N.Y.—Smith v. Rubel, 134 N. 
Y.S. 400, 149 App.Div. 670. 

Leone v. Lohmaier, 128 N.Y.S.2d 
618, 205 Misc. 467. 

18 C.J. p 1123 note 76. 

Laches was not established, where 
order to show cause asking for dis- 
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although it has been held that delay in making the 
application until long after the case is at issue is 
ground for denial of the order where the opposite 
party stipulates to produce the documents for in¬ 
spection on the trial. 19 As a general rule the ap¬ 
plication comes too late when not made until the 
case is reached for trial, 20 where the delay is not 
excused, justified, or explained, 20 - 5 although the ap¬ 
plication will be entertained even after the case has 
proceeded to hearing, under special circumstances 
and where the delay in making it has been fully ex¬ 
plained. 21 An application not made until the close 
of the trial has been denied. 21 - 5 

Delay in making the application will be excused 
where it appears that it was caused by some action 
or statement of the opposite party on which the ap¬ 
plicant had the right to rely; 22 but the application 
will be denied where there has been gross delay in 
making it. 23 

Under other particular statutory provisions it has 
been variously held that an application for discov¬ 
ery must be made before the case is at issue, 24 that 
issue need not actually have been joined, 25 and that 
an application made before trial was premature. 26 


27 C.J.S. 

§ 80(3). -Jurisdiction 

The Jurisdiction of the court rests on, and is limited 
by, the statute under which the application is made. 

The jurisdiction of the court is limited by the 
statute under which its powers are conferred and 
the application is made. 27 Under a statute provid¬ 
ing that the court before which an action is pend¬ 
ing may compel the production and inspection of 
books and papers, the court has jurisdiction from 
and after the time of the institution of the cause 
although before the return day of the summons or 
the time within which defendant is required to 
plead. 28 

A court having jurisdiction of the parties may re¬ 
quire the production of documents and records with¬ 
in the city and county of the court's jurisdiction 
even though they are kept at some other place with¬ 
in the state. 29 Under the statutes power is con¬ 
ferred on the judge before whom the application is 
made to pass upon the sufficiency of the motion and 
to decide what papers shall be produced and the 
terms of production. 30 A ruling against an applica¬ 
tion for the inspection of books and papers is not 
such a judgment or final order as will preclude the 


covery was granted less than two 
weeks after amended complaint had 
been served, and unsuccessful efforts 
had been made to obtain permission 
for inspection prior to that time. 

N.Y.—Leone v. Lohmaier, supra. 

19. N.Y.—Caldwell v. Mutual Re¬ 
serve L. Ins. Co., 99 N.Y.S. 984, 114 
App.Div. 377. 

20. D.C,—Union Storage & Transfer 
Co. v. Lamphere, Mun.App., 40 A. 2d 
258. 

N.Y.—Norman v, Pyramid Cranes Co., 
162 N.Y.S.2d 718, 3 A.D.2d 927— 
Moran v. Vreeland, 51 N.Y.S. 434, 
29 App.Div. 243. 

18 C.J. p 1123 note 78. 

20.5 D.C.—United Storage & Trans¬ 
fer Co. v. Lamphere, Mun.App., 40 
A.2d 258. 

N.Y.—Norman v. Pyramid Cranes Co., 
162 N.Y.S.2d 718, 3 A.D.2d 927. 

21. N.Y.—Jackson v. Ives, 22 
Wend. 637—Mechanics Bank v. 
James, 2 Code Rep. 46. 

18 C.J. p 1123 note 79. 

21.5 N.Y.—Rath v. Aerovlas Inter- 
americanas De Panama, 127 N.Y.S. 
2d 231, 205 Misc. 135. 

22. Pa.—Berger v. Berger, 5 Pa. 
Dist. & Co. 665, 20 Sch.Leg.Reg. 
202 . 

18 C.J. p 1123 note 80. 

Reliance on statements of insured 
In an action at law to recover a 
premium on a liability insurance pol¬ 
icy based on the compensation paid 


to the employees of insured, it has 
been held that mere delay of insurer 
in making the application for the 
production of books and papers of 
insured necessary to determine the 
actual amount of compensation paid 
will not affect insurer's right in this 
respect where the delay was due to 
the fact that insurer relied on state¬ 
ments as to compensation paid, ren¬ 
dered by insured. 

N.Y.—Fidelity, etc., Co. v. F. W. Sea- 
grist, Jr,, Co., 80 N.Y.S. 277, 79 App. 
Div. 614. 

23. Ky.—Boston Ins. Co. v. Faulk¬ 
ner, 89 S.W.2d 332, 262 Ky. 25. 

18 C.J. p 1123 note 81. 

24. Del.—Emerson v. Universal 

Products Co., 156 A. 786, 18 Del. 
Ch. 189. 

25. Mo.—State ex rel. Laughlin v. 
Sartorius, App., 119 S.W.2d 471. 

26. Ark.—City Nat. Bank v. Wof¬ 
ford, 75 S.W.2d 666, 189 Ark. 914. 

Reason, for rule 

Petitioners should first try to es¬ 
tablish the allegations of their 
pleadings by testimony of witnesses 
and thus lay a foundation for the 
request to produce such writings. 
Ark.—City Nat. Bank v. Wolford, su¬ 
pra. 

27. Iowa.—Fairbanks Morse Sc Co. 
v. District Court in and for Palo 
Alto County, 247 N.W. 203, 210 
Iowa 703. 


New York municipal court 

Under a statute empowering the 
“court” to order the exhibition of an 
account or writing declared on, and 
a rulo of court providing that ex 
parte applications may bo made to 
any “justice," a justice in one dis¬ 
trict has no authority to grant ex 
parte an application for the exhibi¬ 
tion of books and papers in an ac¬ 
tion in another district. 

N.Y.—Matter of Bolte, 90 N.Y.S. 499, 
97 App.Div. 551. 

Excess of jurisdiction 

Where a petition may sufficiently 
conform to the statute to give the 
court jurisdiction to order produc¬ 
tion of some of the books or papers 
for which tho rule is asked, it does 
not follow that tho court has juris¬ 
diction to require the production of 
everything asked in the petition, as, 
for example, matters which are not 
material. 

Iowa.—Fairbanks Morse Sc Co. v. Dis¬ 
trict Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 
703. 

28. Mo.—State ex rel. Floper v. 
Mueller, 50 S,W.2d 719, 227 Mo.App. 
1101 . 

29. Cal.—Transbay Const. Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 65 P.2d 
1237, 12 C.A.2d 565. 

30. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 
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court from acting on another application at a suc¬ 
ceeding term. 31 

A judge in chambers has no power to order a par¬ 
ty to furnish copies of papers which are evidence 
in the cause of his adversary, 32 except in vacation. 33 

§ 80(4). 1 ■ Form and Requisites 

a. In general 

b. Showing pendency of action 

c. Showing cause of action or defense 

d. Specification of information sought 

e. Materiality and necessity of discovery 


DISCOVERY §§ 80(3)-80(4) 

f. Existence of writings; possession and 

control by adverse party 

g. Description of books and documents 

h. Other allegations 

i. Signature and verification 

a. In General 

There should be a compliance with the statute in 
making application for the inspection of writings. 

An order for the inspection and production of 
books and papers for examination cannot be made 
unless the application therefor is made in the man¬ 
ner prescribed by statute. 34 Ordinarily the applica¬ 
tion must be by petition, 35 which should be clear and 


31. Mo.—State ex rel. Burleigh v. 
Miller, 266 S.W. 985. 

32. N.Y.—Clarke v. Spencer, 6 Cow. 
59—Willis v. Bailey, 19 Johns. 268. 

33. N.Y.—Moore v. McIntosh, 18 
Wend. 529. 

34. Iowa.—Dunlop v. District Court 
of Greene County, 239 N.W. 541, 214 
Iowa 389. 

La.—Chicago Mill & Lumber Co. v. 

Lewis, App., 76 So.2d 625. 

N.Y.—Soehner v. Aplo Clothing Co., 
296 N.Y.S. 701, 251 App.Div. 793. 

Bartholomay Co. v. Began, 205 
N.Y.S. 745, 123 Misc. 489. 

18 C.J. p 1123 note 82. 

Application, for discovery order by 
notice of motion or order to show 
cause 

(1) Where a petition for discovery 
has been filed under Pa.R.C.P.Nos. 
4005, 4006, 4007 and 4009, 12 P.S.Ap- 
pendix, it is not necessary to issue a 
rule to show cause but, under Pa.R.C. 
P. No. 4012(c), 12 P.S.Appendix, the 
proposed order should be placed on 
the motion list after filing and a copy 
of the petition and proposed order 
together with notice of the time when 
application will be made to the court 
for the order prayed for should be 
served on each party or his attor¬ 
ney. 

Pa.—Williamson v. Shulman, 84 Pa. 
Dist. & Co. 360. 

(2) Prior to the amendment of the 
New York rules of practice in 1949 
to permit an application for an or¬ 
der of discovery to be made by a 
notice of motion supported by an 
affidavit, it was required that an ap¬ 
plication for a discovery order be 
made by an order to show cause. 
N.Y.—McHugh v. State, 78 N.Y.S.2d 

903. 

(3) However, the rule that applica¬ 
tion for an order of discovery should 
be by order to show cause did not 
apply where a motion for discovery 
and inspection was made at the same 
time as a motion for an examination 
before trial. 

N.Y.—Saper v. National Bank of Far 


Rockaway, 38 N.Y.S.2d 425, 265 
App.Div. 941. 

Continental Insurance Co. v. Eq¬ 
uitable Trust Co., 244 N.Y.S. 377, 
137 Misc, 28, affirmed 243 N.Y.S. 
200, 229 App.Div. 657—In re Reyn¬ 
olds’ Estate, 3 N.Y.S.2d 706, 166 
Misc. 446. 

Fink v. Thompson, 70 N.Y.S.2d 
226. 

Discovery by notice without court or¬ 
der 

(1) Under the New York Civil 
Practice Act § 327, a party may ob¬ 
tain a discovery and inspection of any 
document referred to in the adverse 
party’s pleadings or affidavits with¬ 
out a court order by giving him no¬ 
tice in writing to produce such docu¬ 
ment for inspection. 

N.Y.—Schmoll Fils Associated v. Bal¬ 
tic America Line, 247 N.Y.S. 305, 
231 App.Div. 231. 

Dache v. Abraham & Straus, 66 
N.Y.S.2d 787, 187 Misc. 1001. 

(2) A party referring to documents 
in his pleadings or affidavits may be 
required to afford a discovery and 
inspection by notice even though he 
does not have possession or control 
of the documents. 

N.Y.—Schmoll Fils Associated v. Bal¬ 
tic America Dine, supra. 

Dache v. Abraham & Straus, su¬ 
pra. 

(3) If the document is set forth 
in extenso in the pleading or affida¬ 
vit, relief under § 327 of the Civil 
Practice Act is not available. 

N.Y.—Parry v. Flamma, 130 N.Y.S.2d 
139. 

(4) Civil Practice Act § 327 re¬ 
lating to procuring discovery and in¬ 
spection by notice is applicable only 
where a document is referred to in 
an adversary's pleading or affidavit, 
and where such is not the case, dis¬ 
covery and inspection must be by or¬ 
der of the court obtained pursuant to ; 
the Civil Practice Act § 324. 

N.Y.—Schmoll Fils Associated v. Bal- j 
tic America Line, supra, | 

Dache v. Abraham & Straus, su- j 
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pra—Zinner v. Louis Meyers & Son, 
43 N.Y.S.2d 319, 181 Misc. 344. 

Parry v. Flamma, supra. 

(5) An affidavit, admitting the pos¬ 
session of certain documents, given 
under the compulsion of an order ob¬ 
tained under Civil Practice Act § 328, 
which provides that a party to an ac¬ 
tion may obtain a court order re¬ 
quiring any other party to state by 
affidavit whether or not specified doc¬ 
uments are in his possession, is not 
such an affidavit as is referred to in 
the Civil Practice Act § 327, and in¬ 
spection of the documents, possession 
of which is admitted by the affidavit, 
cannot be obtained by a notice with¬ 
out a court order. 

N.Y.—Schmoll Fils Associated v. Bal¬ 
tic America Line, 247 N.Y.S. 305, 
231 App.Div. 231. 

(6) Notice for production of books 
and documents in connection with 
examination before trial generally see 
supra § 52. 

Subpoena duces tecum 

(1) The basic principles applicable 
to affidavit in support of motion for 
subpoena duces tecum, and those ap¬ 
plicable to affidavit in support of or¬ 
der for inspection, are the same. 

Cal.—McClatchy Newspapers v. Su¬ 
perior Court, 159 P.2d 944, 26 C.2d 
944. 

Proctor & Gamble Mfg. Co. v. 
Superior Court of State, In and For 
Marin County, 268 P.2d 199, 124 C. 
A. 2d 157—Los Angeles Transit 
Lines v. Superior Court, 259 F.2d 
1004, 119 C.A2d 465. 

(2) Subpoena duces tecum has been 
held not to be proper proceeding for 
obtaining discovery and inspection of 
writings where the statute provid¬ 
ing for such discovery specifies an¬ 
other mode of procedure. 

N.Y.—Quinby v. Ellithorp, 170 N.Y.S. 
969. 

(3) Subpoena duces tecum for pro¬ 
duction of documents in aid of ex¬ 
amination before trial see supra § 52. 


35. Iowa.—Dunlop v. District Court 



§ 80(4) DISCOVERY 

specific in its averments ; 36 but the petition need not 
have all the formalities of a bill of discovery. 37 The 
application must show that applicant has a right to 
discovery. 38 The pleadings may be looked to in de¬ 
termining the propriety of the application. 38 - 5 

Specific allegations establishing applicant’s right 
to discovery of writings are considered in subse¬ 
quent subdivisions of this section. 

b. Showing Pendency of Action 

Ordinarily applications for discovery of writings should 
show that there is an action pending. 

Except when made to enable a plaintiff to frame 
his complaint, as discussed supra § 74 b, the applica- 


27 C.J.S. 

tion must affirmatively show that an action is pend¬ 
ing. 33 

c. Showing Cause of Action or Defense 

The application should show a cause of action or 
defense in support of which inspection is sought. 

The application must show a probable cause of 
action or defense in the applicant in support of 
which the production or inspection is sought, 43 but 
the merits of the action will not be determined in the 
proceeding. 41 In addition the application must also 
show, either expressly or by necessary implication, 
that the court has or would have jurisdiction of the 
action itself. 42 


of Greene County, 239 N.W. 541, 214 
Iowa 389. 

18 C.J. p 1123 note 83. 

36- Pa.—Tomlinson Co. v. Tatlow, 
19 Pa.Dist. & Co. 398, 47 York Leg:. 
Bee. 155. 

Ambiguity; lack of detail 

Ambiguously framed petition and 
lack of detail in its averments was 
held to require denial of right to dis¬ 
covery of writings. 

Fa.—Tomlinson Co. v. Tatlow, supra. 

37. U.S.—Jacques v. Collins, C.C. 
N.Y., 13 F.Cas.No.7,167, 2 Blatchf. 
23. 

18 C.J. p 1123 note 84. 

38. Cal.—Proctor & Gamble Mfg. Co. 
v. Superior Court of State, In. and 
For Marin County, 268 P.2d 199, 124 
C.A.2d 157. 

HI.—Carden v. Ensminger, 161 N.E. 

137, 329 Ill. 612, 58 A.L.R. 1256. 

Mo.—State ex rel. Missouri Broad¬ 
casting Co. v. O’Malley, 127 S.W.2d 
684, 344 Mo. 639. 

State ex rel. Laughlin v. Sartori- 
us, App., 119 S.W.2d 471. 

N.C.—Cates by Borland v. Griffith 
Finance Co., 93 S.E.2d 145, 244 N. 
C. 277. 

Application held sufficient 

(1) To state case for right to dis¬ 
covery of writings. 

Cal.—Austin v. Turrentine, 87 P.2d 
72, 30 C.A.2d 750, rehearing denied 
88 P.2d 178, 30 C.A.2d 750. 

Mo.—State ex rel. Iron Fireman Corp. 
v. Ward, 173 S.W.2d 920, 351 Mo. 
761—State ex rel. Burleigh v. Mil¬ 
ler, 266 S.W. 985. 

N.C.—Tillis v. Calvine Cotton Mills, 
Inc., 94 S.E.2d 600, 244 N.C. 587. 
S.C.—Bradley v. Southern Weaving 
Co., 78 S.E.2d 237, 224 S.C. 201. 

(2) To warrant discovery of signed 
statement given by applicant to de¬ 
fendant. 

Wis.—Walsh v. Northland Greyhound 
Lines, 12 N.W.2d 20, 244 Wis. 281. 

(3) To state case for discovery of 
photographs. 

N.Y.—Fink v. Thompson, 70 N.Y.S.2d 
226. 


(4) In an action for an accounting 
pursuant to a contract for participa¬ 
tion in profits, plaintiff made a suffi¬ 
cient showing that defendant’s rec¬ 
ords were inaccurate to entitle him 
to an inspection to discover the 
names of the persons from whom de¬ 
fendant purchased supplies. 

Mich.—Willard v. Gaston, 53 N.W.26 
332, 333 Mich. 455. 

Application held insufficient 

(1) In general. 

Ark.—Vandover v. Lumber Under¬ 
writers, 126 S.W.2d 105, 197 Ark. 
718. 

Cal.— Proctor & Gamble Mfg. Co. v. 
Superior Court of State, In and For 
Marin County, 2G8 P.2d 199, 124 C. 
A.2d 157. 

N.C.—Planner v. St. Joseph Homo for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J., 42 S.E.2d 225, 227 N.C. 
342. 

(2) Application did not establish 
reasonable basis for belief that safe 
deposit box contained documents, ob¬ 
jects, or tangible property relevant 
and material to issues of action. 

Mo.—State ex rel. Bostelmann v. 

Aronson, 235 S.W.Sd 384, 301 Mo. 
535. 

38.5 Cal.—Union Trust Co. of Snn 
Diego v. Superior Court, 81 P.2d 
150, 11 C.2d 449, 118 A.L.R. 259. 

American Federation of Musi¬ 
cians v. Superior Court In and For 
Los Angeles County, 309 P.2d 874, 
150 C.A.2d 165. 

Mo.—State ex rel. Iron Fireman Corp. 
v. Ward, 173 S.W.2d 920, 351 Mo. 
761—State ex rel. Missouri Broad¬ 
casting Co. v. O’Malloy, 127 S.W.2d 
684, 344 Mo. 639. 

Matters considered in making deter¬ 
mination see infra § 80(6). 

39. Mont.—State v. Second Judicial 
District Ct., 74 P, 1078, 29 Mont. 
363. 

18 C.J. p 1124 note 88. 

40. N.J.—In rc Lewis, 29 N.J.Eq. 279. 
18 C.J. p 1124 note 89. 
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Application for inspection in order 
to frame complaint must show some¬ 
thing actionable. 

N.Y.—Stewart v. Socony Vacuum Oil 
Co., 163 N.Y.S.2d 22, 3 A.D.2d 582. 
Accounting 

(1) Contention that discovery and 
inspection of books and records rele¬ 
vant on an accounting, but not ma¬ 
terial with respect to the right to an 
accounting, may not bo had until the 
right to the accounting is determined 
has been rejected, and it has been 
held that discovery and inspection of 
such writings may be had on a prima 
facie showing that applicant is enti¬ 
tled to an accounting. 

Cal.—Milton Kauffman, Inc., v. Su¬ 
perior Court in and for Los An¬ 
geles County, 210 P.2rt 88, 94 C.A. 
2d 8—Austin v. Turrentine, 87 P,2d 
72, 30 C.A.2d 750. 

(2) On the other hand, it has been 
held that it is difficult to disagree 
with the view that it would be a 
mockery of justice if the applicant 
could go through the books of anoth¬ 
er’s business without first establish¬ 
ing his controverted right to an ac¬ 
counting. 

Minn.—Webster v. Schwartz, 81 N.W. 
2d 867, 249 Minn. 224. 

Joint venture hold sufficiently al¬ 
leged to warrant inspection of books 
and records involved. 

Cal.—Milton Kauffman, Inc., v. Su¬ 
perior Court in and for Los An¬ 
geles County, 210 l\2d 88, 94 C.A. 
2d 8. 

Failure to state cause of action 

against additional defendant whose 
hooks aro sought to bo inspected 
warrants a denial of application for 
such relief. 

Minn.—Webster v. Schwartz, 81 N.W. 
2d 867, 249 Minn. 224. 

41. Ala.—Ex par to Hakor, 23 So. 
096, 118 Ala. 185. 

18 C.J. p 1124 note 90. 

42. N.Y.—Snow, otc., Co. v, Snow- 
Church Surety Co., 80 N.Y.S. 612, 
80 App.Div. 40. 
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DISCOVERY § 80(4) 

d. Specification of Information Sought the desired information. 4 ® 

The application must specifically state the information Under statutory provisions requiring that a peti- 
sought ‘ tion for the production of hooks or papers shall state 

The application must specifically state what in- the fact ® ex ? ected to be proved hy such books and 
formation is wanted, 4 * and that the books or papers P a Pe« broad general statements m this respect may 

of which discovery is sought contain such informa- be su ™ cient 

tion. 44 Where, however, facts and circumstances e. Materiality and Necessity of Discovery 
are shown which warrant a presumption that they 

contain evidence which will prove or tend to prove papers sought to be discovered and the necessity for dis- 
some facts which the party applying will have to es- covery. 

tablish, it has generally been held that the applica- The application must show that the books or pa- 
tion should be granted, 4 ® although it has been held pers, discovery of which is sought, are material to 
not enough to show that they probably will furnish some issue involved in the action, 48 and this may 


43. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 

18 C.J. p 1124 note 92. 

44. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, supra. 

18 C.J. p 1124 note 93. 

45. N.Y.—Umfreville v. Manhattan 

R. Co., 62 N.Y.S. 20, 46 App.Div. 
594. 

18 C.J. p 1124 note 94. 

46. N.Y.—Dickie v. Austin, 4 N.Y. 

Civ.Proc. 123, 65 How.Pr. 420— 

Morrison v. Sturves, 26 How.Pr. 
177. 

47. Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 703. 

48. Ariz.—Dean v. Superior Court 
in and for Maricopa County, 324 P. 
2d 764. 

Ark.—City Nat. Bank v. Wofford, 75 

S. W.2d 666, 189 Ark. 914. 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Austin v. Turrentine, App., 87 P. 
2d 72, 30 C.A,2d 750, rehearing de¬ 
nied 88 P.2d 178, 30 C.A.2d 750- 
Shell Oil Co. v. Superior Court of 
Los Angeles County, 292 P. 531, 109 
C.A. 75—Pyper v. Jennings, 191 P. 
565, 47 C.A. 623. 

Del.—Marietta Mfg. Co. v. Hedges - 
Walsh-Weidner Co., 2 A.2d 922, 9 
W.W.Harr. 511—Fox v. Derrickson, 
104 A. 155, 7 Boyce 129. 

Fla.—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. 30, 140 
Fla. 24. 

Ga.—Burns v. Burns, 77 S.E.2d 560, 
88 Ga.App. 734. 

Ill.—Hawley Products Co. v. May, 41 
N.E.2d 769, 314 IlI.App. 537. 

Iowa.—Main v. Ring, 260 N.W. 859, 
219 Iowa 1270—Dunlop v. District 
Court of Greene County* 239 N.W. 
541, 214 Iowa 389. 

Minn.—Sandstrom’s Estate v. Wahl- 
strom, 89 N.W.2d 19. 

Mo.—State ex rel. Headrick v. Bailey, 
278 S.W.2d 737, 365 Mo. 160—State 
ex rel. Terminal R. Ass'n of St. 


Louis v. Flynn, 257 S.W.2d 69, 363 
Mo. 1065—State ex rel. Iron Fire¬ 
man Corp. v. Ward, 173 S.W.2d 920, 
351 Mo. 761—State ex rel. Missouri 
Broadcasting Co. v. O’Malley, 127 
S.W.2d 684, 344 Mo. 639—State ex 
rel. Schlueter Mfg. Co. v. Beck, 85 
S.W.2d 1026, 337 Mo. 839—State 
ex rel. Missouri Pac. R. Co. v. Hall, 
27 S.W.2d 1027, 325 Mo. 102. 

Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657. 

N.J.—Eilen v. Tappin's, Inc., 81 A. 
2d 500, 14 N.J.Super. 162—Toth v. 
Bigelow, 79 A.2d 720, 12 N.J.Su¬ 
per. 359. 

N.Y.—Milberg v. Lehrich, 156 N.Y.S. 
2d 72, 2 A.D.2d 860—Bencoe v. Mc¬ 
Donnell, 205 N.Y.S. 343, 210 App. 
Div. 123. 

In re Wagenheim's Estate, 298 N. 
Y.S. 907, 164 Misc. 823, reversed 
on other grounds In re Wagen- 
heim’s Will, 3 N.Y.S.2d 180, 254 
App.Div. 614. 

N.C.—Thomas v. Trustees of Cataw¬ 
ba College, 87 S.E.2d 913, 242 N.C. 
504—Planner v. St. Joseph Home 
for Blind Sisters of St. Joseph of 
Newark, N. J„ 42 S.E.2d 225, 227 
N.C. 342. 

Pa.—Tomlinson Co. v. Tatlow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 
155. 

R.I*—Tilden-Thurber Corporation v. 

Fame 11, 110 A. 399, 43 R.I. 42. 

Wis.—Cespuglio v. Cespuglio, 300 N. 
W. 780, 238 Wis. 603—Northern 
Wisconsin Co-op. Tobacco Pool v. 
Oleson, 211 N.W. 923, 191 Wis. 586. 
18 C.J. p 1124 note 96. 

Materiality of each document 
sought to be examined must be spe¬ 
cifically shown. 

Wis.—Townsend v. La Crosse Trail¬ 
er Corp., 35 N.W.2d 325, 254 Wis. 
31—Worthington Pump & Ma¬ 
chinery Corp. v. Northwestern Iron 
Co., 186 N.W. 156, 176 Wis. 156. 
Competent, admissible evidence 

(1) The application must show 
that the books and documents sought 
to be discovered contain competent, 
admissible evidence material to the 
issues to be tried. 1 
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Cal.—Adams v. Superior Court in 
and for San Bernardino County, 317 
P.2d 983, 49 C.2d 427—McClatchy 
Newspapers v. Superior Court of 
Sacramento County, 159 P.2d 944, 
26 C.2d 386. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—Kaynar 
Mfg. Co. v. Superior Court In and 
For Los Angeles County, 297 P.2d 
502, 141 C.A.2d 547—Proctor & 

Gamble Mfg. Co. v. Superior Court 
of State in and for Marin County, 
268 P.2d 199, 124 C.A.2d 157—Los 
Angeles Transit Lines v. Superior 
Court of State, in and for Los An¬ 
geles County, 259 P.2d 1004, 119 
C.A.2d 465—Milton Kauffman, Inc. 
v. Superior Court in and for Los 
Angeles County, 210 P.2d 88, 94 C. 
A.2d 8. 

N.Y.—Milberg v. Lehrich, 156 N.Y.S. 
2d 72, 2 A.D.2d 860. 

Merriam Display Supply Studio 
v. Harlambides, 91 N.Y.S.2d 901, 
196 Misc. 352. 

(2) The application must show 
that the papers and documents 
sought to be inspected contain evi¬ 
dence relating to the merits of the 
action. 

N.C.—Tillis v. Calvine Cotton Mills, 
Inc., 94 S.E.2d 600, 244 N.C. 587— 
H. L. Coble Const. Co. v. Housing 
Authority of City of Durham, 93 
S.E.2d 98, 244 N.C. 261. 

(3) On the other hand it has been 
stated that “it is not essential that 
admissibility as evidence at the trial 
be established, but only a reasonable 
calculation that the inspection will 
lead to the discovery of admissible 
evidence.” 

N.J.—Eilen v. Tappin’s, Inc., 81 A.2d 
500, 502, 14 N.J.Super. 162. 

Reasonable probability of material 
evidence 

Application for discovery must con¬ 
tain facts showing or indicating a 
reasonable probability that docu¬ 
ments or objects constitute or con¬ 
tain material evidence. 

S.D.—Bean v. Best, 80 N.W.2d 565. 
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be shown by reference to the pleadings. 49 The re¬ 
quirement of relevancy is not as strictly applied as 
in a case involving the admissibility of evidence. 49 - 6 
The legal conclusion, stated in general terms, that 
the desired documents are material and relevant evi¬ 
dence has been held insufficient, 49 - 10 but under a 
statute requiring that the application show wherein 
facts sought are material it has been held that broad 
general statements as to materiality may be suffi¬ 
cient. 60 Moreover, it has been held that the appli¬ 
cant for inspection is not to be held to too strict a 
showing as to records he has never seen. 60 - 6 An 
allegation that specified documents contain or may 


contain evidence relevant to the matter involved in 
the litigation is insufficient to require their produc¬ 
tion for inspection. 60 - 10 Where the petition shows 
the materiality of the evidence, it is not necessary 
that its materiality should appear from an inspection 
of the pleadings in the action in which the discoveiy 
is sought. 61 

The application must also show the necessity for 
the inspection or production, 52 although an indis¬ 
pensable necessity for their inspection need not be 
shown. 63 A mere statement that inspection is nec¬ 
essary is not sufficient; 54 the facts from which the 


Evidence or cine to evidence 

Motion for discovery and inspec¬ 
tion of documents must show that 
the requested documents are evi¬ 
dence rather than clues to evidence. 
N.Y.—Weistrop v. Necchi Sewing 
Mach. Sales Corp., 148 N.Y.S.2d 610, 
2 Misc.2d 310, affirmed 150 N.Y.S. 
2d 161, 1 A.D.2d 822. 

Mere suspicion that books or pa¬ 
pers contain material evidence will 
not warrant an order for their pro¬ 
duction. 

Cal.—Adams v. Superior Court In 
and For San Bernardino County, 
317 P.2d 983, 49 C.2d 427. 

Austin v. Turrentine, 87 P.2d 72, 
30 C.A.2d 750. 

Xn absence of showing- of material¬ 
ity, court could not designate books 
to be produced and those not re¬ 
quired. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287. 

Showing held sufficient 

Mo.—State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 358 Mo. 1088, 

8 A.L.R.2d 1124. 

N.C.—Till is v. Calvine Cotton Mills, 
Inc., 94 S.E.2d 600, 244 N.C. 587— 
H. L. Coble Const. Co. v. Housing 
Authority of City of Durham, 93 S. 
E.2d 98, 244 N.C. 261. 

Wis.—Tilsen v. Rubin, 66 N.W.2d 648, 
268 Wis. 131. 

Showing held insufficient 

Cal.—Proctor & Gamble Mfg. Co. v. 
Superior Court of State, In and 
For Marin County, 268 F.2d 199, 
124 C.A.2d 157. 

N.C.—Flanner v. St Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J., 42 S.E.2d 225, 227 N.C. 
342. 

49. Mo.—State v. Trimble, 163 S.W. 
860, 254 Mo. 542. 

Pleadings considered in determining 
materiality of writings sought to 
be inspected see infra § 80 (6). 

Documents referred to in adverse 
party’s pleading 

Where defendant's pleading refers 
to the documents, inspection of which 
plaintiff is seeking, defendant may, 


not contend that they are not ma¬ 
terial. 

Wis.—Cespuglio v. Cespuglio, 300 N. 
W. 780, 238 Wis. 603. 

49.5 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

49.10 Cal.—McClatchy Newspapers 
v. Superior Court of Sacramento 
County, 159 P.2d 944, 26 C.2d 386. 

Union Oil Co. of Cal. v. Superior 
Court, Dos Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—Los An¬ 
geles Transit Lines v. Superior 
Court of State, in and for Los An¬ 
geles County, 259 P.2d 1004, 119 C. 
A.2d 465. 

Mo.—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W.2d 
569, 351 Mo. Ill—State ex rel. Mis¬ 
souri Broadcasting Co. v. O’Malley, 
127 S.W.2d 684, 344 Mo. 639. 

Dowden v. Walrus Mfg. Co., 205 
I S.W.2d 258, 199 Mo.App. 657. 

N.J.—Toth v. Bigelow, 79 A.2d 720, 
12 N.J.Super. 359. 

N.C.—Thomas v. Trustees of Cataw¬ 
ba College, 87 S.E.2d 913, 242 N.C. 
504—Patterson v. Southern Ry. Co., 
12 S.E.2d 652, 219 N.C. 23. 

Pa.—Tomlinson Co. v. Tatl'ow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 
155. 

Wis.—Worthington Pump & Ma¬ 
chinery Corporation v. Northwest¬ 
ern Iron Co., 186 N.W. 156, 176 Wis. 
35. 

18 C.J. p 1125 note 2. 

There should be showing of facts 
as distinguished from mere opinions 
or conclusions. 

N.J.—Ellen v. Tappin’s, Inc., 81 A. 

2d 500, 14 N.J.Super. 162. 

Basis of conclusion 

Party seeking an inspection must 
show some basis for an inference 
that documents sought to be inspect¬ 
ed contain material evidence. 

Mo.—State ex rel. Iron Fireman Corp. 
v. Ward, 173 S.W.2d 920, 351 Mo. 
761—State ex rel. Missouri Broad¬ 
casting Co, v. O’Malley, 127 S.W. 
2d 68, 344 Mo. 639—State ex rel. 
Missouri Pac. R. Co. v. Hall, 27 S. 
W.2d 1027, 325 Mo. 102. 
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50. Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 
703. 

Where responding party questions 
materiality or relevancy of items 
sought to be discovered, court may 
require them to be submitted to it for 
determination before being turned 
over to moving party, and a general 
allegation as to materiality and rel¬ 
evancy of documents and things 
sought to be discovered is sufficient 
Ariz.—Dean v. Superior Court In and 
For Maricopa County, 324 P.2d 
764. 

50.5 Mo.—State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex rel. 
Iron Fireman Corp. v. Ward, 173 S- 
W.2d 920. 351 Mo. 761. 

50.10 Fla.—Seaboard Air Line R. Co. 
v, Timmons, 61 So.2d 426. 

51. Ill.—Denison Cotton Mill Co. v. 
Schermcrhorn, 100 N.E. 491, 257 Ill. 
128. 

52. Mo.—Dowden v. Walrus Mfg. 
Co., 205 S.W. 258, 199 Mo.App. 657. 

N.J.—Eilen v. Tappin’s, Inc., 81 A. 

2d 500, 14 N.J.Super. 162. 

N.Y.—People ex rel. O’Brien v. Cald¬ 
well Mfg. Co., 9 N.Y.S.2d 89, 256. 
App.Div. 886—Bencoe v. McDonnell, 
205 N.Y.S. 343, 210 App.Div. 123. 
N.C,—Thomas v. Trustees of Cataw¬ 
ba College, 87 S.E.2d 913, 242 N.C. 
504. 

Pa.—Schwartz v. Helwig Pontiac Co.* 
7 Pa.DIst. & Co.2d 586, 104 Pittsb. 
Leg.J. 407—Tomlinson Co. v. Tat- 
low, 19 Pa.Dist. & Co. 398, 47 York 
Leg.Rec. 155. 

R.I.—Tilden-Thurber Corporation v» 
Far noil, 110 A. 399, 43 R.I. 42. 

18 C.J. p 1124 note 99. 

53. Mich.—London Guarantee, etc.* 
Co. v. Wayne Cir. Judge, 109 N.W. 
1040, 146 Mich. 477. 

Mo.—State ex rel. Iron Fireman Corp* 
v. Ward, 173 S.W.2d 920, 351 Mo. 
761. 

N.Y.—Whitworth v. Erie R. Co., 8T 
N.Y.Super. 437. 

54. Mo.—State ex rel. Missouri 
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court can determine the necessity must be stated, 55 
positively and not argumentatively or inferentially. 56 

If the application shows that there are other 
sources of information open to the party it must 
show an exhaustion of such sources. 57 Thus, it may 
be required that the application show that an exam¬ 
ination before trial with the production of books and 
papers in aid of such examination, as discussed su¬ 
pra § 52, will be an inadequate remedy. 57 * 5 In some 
jurisdictions, a party seeking the production and 
discovery of documents in order to prepare for trial 
must allege that the information sought cannot be 
obtained at the trial by a subpoena duces tecum. 57 * 10 

Where inspection is asked for the purpose of en¬ 
abling plaintiff to frame his complaint, the applica¬ 
tion must show that applicant does not possess the 
facts for which inspection is sought; 58 a mere aver¬ 
ment that the inspection is necessary is not suffi¬ 
cient. 59 

f. Existence of Writings; Possession and Con¬ 
trol by Adverse Party 

The existence of writings sought to be produced or 


Inspected and their possession and control by the adverse 
party must be shown by the application. 

The application must show the existence of the 
books or documents of which production or inspec¬ 
tion is sought. 60 

Unless books and papers belonging to, or in pos¬ 
session of, a stranger to the suit are within the stat¬ 
ute, 61 the application must also show that the books 
or papers of which discovery is sought are in the 
possession of the adverse party or under his con¬ 
trol, 62 and an allegation that they were in the pos¬ 
session or control of such party at some past date 
is not sufficient. 63 

g. Description of Books and Documents 

The writings must be described with sufficient par¬ 
ticularity to advise the adverse party of what is required 
and to enable the court to determine the propriety of 
granting the discovery which is sought. 

The books, papers, or documents that the appli¬ 
cant wishes to have produced for inspection must 
be identified; 63 * 50 they must be described with such 
particularity as to advise the adverse party of what 


Broadcasting Co. v. O’Malley, 127 
S.W.2d 684, 344 Mo. 639. 

Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657. 

N.C.—Thomas v. Trustees of Cataw¬ 
ba College, 87 S.E.2d 913, 242 N.C. 
604—Patterson v. Southern Ry. Co., 
12 S.E.2d 652, 219 N.C. 23. 

Pa.—Tomlinson Co. v. Tatlow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 

155. 

Wis.—Cespuglio v. Cespuglio, 300 N. 
W. 780, 238 Wis. 603—Worthing¬ 
ton Pump & Machinery Corporation 
v. Northwestern Iron Co., 186 N.W. 

156, 176 Wis. 35. 

18 C.J. p 1125 note 2. 

55. Del.—Marietta Mfg. Co. v. Hedg- 
es-Walsh-Weidner Co., 2 A.2d 922, 
9 W.W.Harr. 511. 

Mo.—State ex rel. Missouri Broad¬ 
casting Co. v. O'Malley, 127 S.W. 
2d 684, 344 Mo. 639. 

Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657. 

N.C.—Patterson v. Southern Ry. Co., 
12 S.E.2d 652, 219 N.C. 23. 

Pa.—Tomlinson Co. v. Tatlow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 
155. 

Wis.—Worthington Pump & Ma¬ 
chinery Corporation v. Northwest¬ 
ern Iron Co., 186 N.W. 156, 176 Wis. 
35. 

18 C.J. p 1125 note 3. 

56. N.C.—Patterson v. Southern Ry. 
Co., 12 S.E.2d 652, 219 N.C. 23— 
Evans v. Seaboard Air Line R. Co., 
83 S.E. 617, 167 N.C. 415. 

Pa.—Tomlinson Co. v. Tatlow, 19 


Pa.Dist. & Co. 398, 47 York Leg. 
Rec. 155. 

57. La.—Corpus Juris cited in Lou¬ 
isiana Farm Bureau Cotton Grow¬ 
ers’ Co-op. Ass'n v. Bacon, 105 So. 
278, 282, 159 La. 169. 

18 C.J. p 1125 note 5. 

Corpus Juris has been quoted in a 

case denying the right to a subpoena 

duces tecum. 

La.—Keiffe v. La Salle Realty Co., 
112 So. 799, 801, 163 La. 824, 53 
A.L.R. 82. 

57.5 N.Y.—Gross v. Price, 153 N.Y. 
S.2d 424, 2 A.D.2d 707. 

Weistrop v. Necchi Sewing Mach. 
Sales Corp., 148 N.Y.S.2d 610, 2 
Misc.2d 310, affirmed 150 N.Y.S.2d 
151, 1 A.D.2d 822—Norfolk Insur¬ 
ance Co., Inc. v. Blair Holding 
Corp., 140 N.Y.S.2d 239, 2 Misc.2d 
333. 

57.10 Mich.—Willard v. Gaston, 53 
N.W.2d 332, 333 Mich. 455—Taylor 
v. S. S. Kresge Co., 50 N.W.2d 851, 
332 Mich. 65. 

58. N.Y.—Dannenberg v. Heller, 85 
N.Y.S. 90, 88 App.Div. 548. 

Mehesy v. Kahn, 50 N.Y.Super. 
209, 6 N.Y.Civ.Proc. 33. 

59. N.Y.—Dannenberg v. Heller, 85 
N.Y.S. 90, 88 App.Div. 548. 

60. N.Y.—Memphis Trotting Assoc, 
v. Smathers, 99 N.Y.S. 1057, 114 
App.Div. 376. 

18 C.J. p 1125 note 8. 

61. Iowa.—Iowa L. & T. Co. v. Polk 
County Dist Ct„ 127 N.W. 1114, 149 
Iowa 66. 


62. Ariz.—Dean v. Superior Court in 
and for Maricopa County, 324 P.2d 
764. 

Cal.—Kaynar Mfg. Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 297 P.2d 502, 141 C.A.2d 647— 
Milton Kauffman, Inc. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 210 P.2d 88, 94 C.A.2d 8. 

Conn.—Cervino v. Coratti, 41 A.2d 95, 
131 Conn. 518. 

Ga.—Burns v. Burns, 77 S.E.2d 560, 
88 Ga.App.* 734. 

Pa.—Tomlinson Co. v. Tatlow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 
155. 

18 C.J. p 1125 note 11. 

Documents referred to in pleadings 
or affidavits as subject to notice to 
produce for inspection without re¬ 
gard to whether or not they are in 
party’s possession or under his 
control see supra 8 80(4) a. 

63. Del.—-Netter v. Stoeckle, 56 A. 
604, 20 Del. 345. 

63.50 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

Cal.—McClatchy Newspapers v. Su¬ 
perior Court of Sacramento Coun¬ 
ty, 159 P.2d 944, 26 C.2d 386. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—Kaynar 
Mfg. Co. v. Superior Court in and 
for Los Angeles County, 297 P.2d 
502, 141 C.A.2d 547—Los Angeles 
Transit Lines v. Superior Court of 
State in and for Los Angeles Coun¬ 
ty, 259 P.2d 1004, 119 C.A.2d 465— 

I Milton Kauffman, Inc., v. Superior 
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§ 80(4) DISCOVERY 

is required and to enable the court to determine the 
propriety of allowing the inspection sought, 64 partic¬ 
ularly where the writings sought are in different 
places or are voluminous, 65 although it is recog¬ 
nized that where the records sought are so volumi¬ 
nous that it is impractical or impossible to designate 
specifically each document sought, the court in its 
•discretion may treat designation by categories as 
sufficient, as long as each category is sufficiently de¬ 


fined. 65 * 5 

More specifically, the writings in question should 
be described with such certainty as will or should 
reasonably apprise the adverse party or the custo¬ 
dian of such writings of that which may be de¬ 
sired; 66 the papers desired must be described with 
sufficient accuracy to enable the court to say wheth¬ 
er they have any relation to the petitioner's action. 67 


Court in and for Los Angeles Coun¬ 
ty, 210 P.2d 88, 94 C.A.2d 8. 

N.J.—Toth v. Bigelow, 79 A.2d 720, 
12 N.J. Super. 359. 

-N.Y.—Byrnes v. S. S. Stafford, Inc., 
71 N.Y.S.2d 584. 

N.C.—H. L. Coble Const. Co. v. Hous¬ 
ing Authority of City of Durham, 
93 S.E.2d 98, 244 N.C. 261—Plan¬ 
ner v. St. Joseph Home for Blind 
Sisters of St. Joseph of Newark, 
N. J., 42 S.E.2d 225, 227 N.C. 342— 
Patterson v. Southern By. Co., 12 
S.E.2d 652, 219 N.C. 23. 

Inspection of property 

Where underpass had been con¬ 
structed at point of accident after 
the accident, and signal tower had 
been removed, and administrator did 
not designate particular tower which 
he wished to inspect before trial of 
wrongful death action against rail¬ 
road, administrator’s motion would 
he denied. 

N.Y.—De Vito v. New York Cent. R. 
Co., 146 N.Y.S.2d 545, affirmed 159 
N.Y.S.2d 468, 3 A.D.2d 692. 

64. Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

•Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—Crisci v. 
Sorce, 309 P.2d 941, 150 C.A.2d 96 
—Kaynar Mfg. Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 297 P.2d 502, 141 C.A.2d 547 
—Los Angeles Transit Lines v. Su¬ 
perior Court of State in and for 
Los Angeles County, 259 P.2d 1004, 
119 C.A.2d 465—Pyper v. Jennings, 
191 P. 565, 47 C.A. 623. 

Del.—Marietta Mfg. Co. v. Hedges- 
Walsh-Weidner Co., 2 A.2d 922, 9 
W.W.Harr. 511—Wise v. Western 
Union Telegraph Co., 178 A. 640, 6 
W.W.Harr. 456. 

Fla.—Jacobs v. Jacobs, 50 So.2d 169 
—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. 30, 140 
Fla. 24. 

Idaho.—Wallace Bank & Trust Co. v. 
First Nat. Bank, 237 P. 284, 40 
Idaho 712, 50 A.L.R. 316. * 

Iowa.—Davis v. District Court in and 
for Allamakee County, 192 N.W. 
852, 195 Iowa 688. 


Mo.—Corpus Juris Secundum cited in 

State ex rel. Bostelmann v. Aron¬ 
son, 235 S.W.2d 384, 389, 361 Mo. 
535—State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1124. 

N.J.—Toth v. Bigelow, 79 A.2d 720, 
12 N.J.Super. 359. 

N.Y.—Milberg v. Lehrich, 156 N.Y. 
S.2d 72, 2 A.D.2d 860—Hay v. Re¬ 
public Trading Co., 172 N.Y.S. 573, 
184 App.Div. 537. 

N.C.—Dunlap v. London Guaranty & 
Accident Co., 163 S.E. 750, 202 N.C. 
651. 

Pa.—Tomlinson Co. v. Tallow, 19 Pa. 
Dist. & Co. 398, 47 York Leg.Rec. 
155. 

Wis.—Northern Wisconsin Co-op. To¬ 
bacco Pool v. Oleson, 211 N.W. 923, 
191 Wis. 586. 

18 C.J. p 1126 note 13. 

Blanket request for all written 
statements, all memoranda, and all 
other documents in defendant’s pos¬ 
session lacks specificity and is too 
sweeping and undetailed to comply 
with rule requirements as to designa¬ 
tion. 

Ariz.—Dean v. Superior Court In and 
For Maricopa County, 324 l\2d 764. 

Papers which cannot be definitely de- 
scribed 

Application has been held to bo 
sufficiently definite when it refers to 
papers under adverse party's exclu¬ 
sive control, which relate to immedi¬ 
ate issue in controversy and cannot 
be definitely described. 

N.C.—H. L. Coble Const. Co. v. Hous¬ 
ing Authority of City of Durham, 
93 S.E.2d 98, 244 N.C. 263—Riven- 
bark v. Shell Union Oil Corpora¬ 
tion, 8 S.E.2d 919, 217 N.C. 592. 

Compared with production on oral 
examination 

Broad language which may bo suf¬ 
ficient to support an application to 
produce books and papers in connec¬ 
tion with an oral examination will 
not necessarily support an order for 
discovery or inspection. 

N.Y.—Plati v. Eastman Kodak Co., 
134 N.Y.S.2d 767, 284 App.Div. 1021. 

Public records 

In action against a municipality 
and water district, where plaintiff 
did not indicate the records of which 
they sought the discovery and inspec¬ 
tion and defendants alleged that all 
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records pertaining to the inquiry 
were public, motion for discovery 
and inspection would be denied. 

N.Y.—Jayne v. East Hills Water 
Dist., 164 N.Y.S.2d 284, 6 Misc2d 
676. 

Description held sufficient 

Cal.—American Federation of Musi¬ 
cians v. Superior Court In and For 
Los Angeles County, 309 P.2d 874, 
150 C.A.2d 65. 

Description held insufficient 

N.J.—Toth v. Bigelow, 79 A.2d 720, 
12 N.J.Super. 359. 

65. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 

65.5 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

66. Cal.—Union Trust Co. of San Di¬ 
ego v. Superior Court in and for 
San Diogo County, 81 P.2d 150, 11 
C.2d 449, 118 A.L.R. 259. 

Test 

“Whether the description of rec¬ 
ords is sufficient to inform their cus¬ 
todian of that which is desired, pre¬ 
sents a question merely of whether 
under the circumstances and situa¬ 
tion generally, considered in the light 
of reason and common sense he ought 
to recognize and be able, to distin¬ 
guish or identify the particular thing 
that is desired." 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, supra. 

Description understood by adverse 
party is sufficient. 

Cal.—Strauss v. Superior Court In and 
for Los Angeles County, 224 P.2d 
726, 36 C.2d 396—McCIatchy News¬ 
papers v. Superior Court of Sacra¬ 
mento County, 159 P.2d 944, 26 C.2d 
386. 

Milton Kauffman, Inc. v. Superi¬ 
or Court in and for Los Angeles 
County, 210 l\2d 88, 94 C.A.2d 8. 

literal aocurocy Is not required. 
Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 I\2d 150, 155, 11 
C.2d 449, 1.18 A.L.R. 25!). 

67. N.C.—Dunlap v. London Guaran¬ 
ty & Accident Co., 163 S.E. 750, 202 
N.C. 651, 
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Failure to name the particular book desired is not, 
however, necessarily fatal, 68 and a party should not 
be held to too great accuracy in designating and de¬ 
scribing records that he has never seen. 68 * 5 Where 
the party seeking the production of documents is 
unable to designate specifically the documents sought, 
he may proceed by deposition or interrogatories to 
acquire the necessary information so that he can 
properly designate them. 68 - 10 

Too great generality in the application is cured 
by particularizing the books in the order. 69 Gener¬ 
ality in the designation of writings may not be ob¬ 
jectionable if the subject matter to which they re¬ 
late is specifically mentioned and no answer to the 


DISCOVERY § 80(4) 

petition is filed or claim made that the documents 
are not under the control of the adverse party. 70 
When discovery of letters is sought their contents 
need not be positively stated. 71 

h. Other Allegations 

An application for discovery and inspection may be 
required to show good cause for granting such relief. 

Under the rules governing the practice with re¬ 
spect to discovery and inspection, it may be required 
that there be a showing of good cause for the appli¬ 
cation. 71 * 50 Good cause is shown where it appears 
that the information sought is not available to the 
moving party in the exercise of diligent effort in 
any other way. 71 * 55 


68. N.Y.—Wilson v. Yan Dorn Iron 
Works Co., 174 N.Y.S. 684, 106 
Misc. 442, affirmed 176 N.Y.S. 926, 
188 App.Div. 928. 

Inability to name book 

That plaintiff, seeking- an inspec¬ 
tion of books of defendant foreign 
corporation in suit for commissions 
on sales cannot name the particular 
book containing the information 
sought, has been held to be unim¬ 
portant, since all that defendant 
would be required to exhibit would 
be the book or record containing the 
information. 

N.Y.—Wilson v. Van Dorn Iron 
Works Co., supra. 

68.5 Mo.—State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1214. 

68.10 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 
P.2d 764. 

69. N.Y.—Hofman v. Seixas, 33 N.Y. 
S. 23, 12 Misc. 3. 

18 C.J. p 1126 note 14. 

70. Pa.—In re Keim’s Estate, 1 
Woodw. 108. 

71. N.Y.—Mason v. Smith, 2 N.Y.S. 
355, 49 Hun 612. 

71.50 Ariz.—Dean v. Superior Court 
in and for Maricopa County, 324 
P.2d 764. 

Colo.—McCoy v. District Court of 
Larimer County, 246 P.2d 619, 126 
Colo. 32. 

Ill.—Hawley Products Co. v. May, 41 
N.E.2d 769, 314 Ill.App. 537. 

La.—Self v. Employers Mut. Liabili¬ 
ty Ins. Co. of Wis., App., 90 So.2d 
547. 

Minn.—Sandstrom’s Estate v. Wahl- 
strom, 89 N.W.2d 19—Webster v. 
Schwartz, 81 N.W.2d 867, 249 Minn. 
224. 

Mo.—State ex rel. Chicago, R. I. & P. 
R. Co. v. Riederer, 303 S.W.2d 71 
—State ex rel. Headrick v. Bailey, 
278 S.W.2d 737, 365 Mo. 160—State 
ex rel. Terminal R. Ass’n of St. 
Louis v. Flynn, 257 S.W.2d 69, 363 
Mo. 1065. 


N.J.—Toth v. Bigelow, 79 A.2d 720, 
12 N.J.Super. 359. 

“Good cause” 

(1) “Good cause" within rule au¬ 
thorizing any party showing good 
cause to inspect documents in pos¬ 
session of opposite party containing 
evidence within scope of examina¬ 
tion permitted by another rule is an 
elastic term which must be defined 
and applied according to circum¬ 
stances and considerations of prac¬ 
tical convenience of each case. 

Del.—Jones v. Westinghouse Elec. 
Supply Co., 128 A.2d 808. 

(2) Good cause for exercise of dis¬ 
cretion by court under court rule does 
not relate to substance in documents, 
but to reason for producing relevant 
or material matters therein, so that 
enforcement of rule entails exercise 
of sound judicial discretion by court 
and burden is on moving party to 
demonstrate need for documents 
sought beyond relevancy or material¬ 
ity of substance therein. 

Del.—Empire Box Corp. of Strouds¬ 
burg v. Illinois Cereal Mills, 90 A. 
2d 672, 8 Terry 283. 

(3) In weighing circumstances to 
ascertain if they constitute “good 
cause” within rule with respect to in¬ 
spection of documents in possession 
of opposite party, special considera¬ 
tion should be given to practical 
handicap a movant is under when he 
must attempt to obtain voluntary co¬ 
operation of an employee of his oppo¬ 
nent without aid of court. 

Del.—Jones v. Westinghouse Elec. 
Supply Co., supra. 

71.55 Ariz.—Dean v. Superior Court 
In and For Maricopa County, 324 P. 
2d 764. 

Del.—Jones v. Westinghouse Elec. 
Supply Co., 128 A.2d 808—Empire 
Box Corp. of Stroudsburg v. Il¬ 
linois Cereal Mills, 90 A.2d 672, 
8 fterry 283. 

Statements of witnesses see supra § 
72 b. 

Resdlts of tests 

In action for breach of warranty 

2M 


of flour, purchased by plaintiff from 
defendant, defendant's motion for 
plaintiff’s production of report of re¬ 
sults of tests of flour by Delaware 
corporation, with its principal office 
in state, must be denied for failure 
to show good cause as against con¬ 
tention that to compel defendant to 
propound interrogatories to such cor¬ 
poration or proceed by deposition to 
obtain substance of matter set out in 
report would entail unnecessary ex¬ 
pense and unnecessary delay in pre¬ 
paring defense, since necessary wit¬ 
nesses were available to inform de¬ 
fendant of matters sought to be dis¬ 
covered and defendant must exercise 
some degree of industry. 

Del.—Empire Box Corp. of Strouds¬ 
burg v. Illinois Cereal Mills, su¬ 
pra. 

Collision report 

Under rule of court for production 
of documents by opposing party on 
showing of good cause therefor, 
plaintiff involved in automobile col¬ 
lision was not entitled to production 
of collision report, which had been 
prepared by claim agent for defend¬ 
ants’ insurance carrier, but which 
had been signed by plaintiff, merely 
because plaintiff could not remem¬ 
ber contents of statement because of 
lapse of time. 

Del.—Fisher v. Glick, 95 A.2d 464, 
8 Terry 583. 

Inspection of model of destroyed 
scaffold 

Where defendant’s scaffold alleged¬ 
ly collapsed, causing plaintiffs to fall 
and suffer injuries, and scaffold was 
destroyed at time of accident, fact 
that defendant had constructed a 
model of scaffold for evidentiary pur¬ 
poses was good cause for granting 
of plaintiffs’ motion requiring de¬ 
fendant to produce for inspection, 
copying or photographing certain, 
blueprints of scaffold and a model 
thereof. 

N.J.—Stenzler v. Wigt on-Abbott 
Corp., 78 A.2d 714, 11 N.J.Super. 
600. 



§ 89(4) DISCOVERY 

The application need not show that applicant has 
a property interest in the books or documents, 72 but 
it must show that such books or documents are com¬ 
petent evidence, 73 in support of applicants case. 74 
It must appear from the application that there was 
a prior request for the inspection and notice given 
to the party. 75 Where inspection of a privileged 
document, such as a communication between attor¬ 
ney and client, is sought, the application must allege 
facts establishing that the privilege is not applica¬ 
ble. 76 - 5 

It has been held that if the application is to ob¬ 
tain inspection of books of a foreign corporation it 
must show that the books are within the state. 76 
An application for an order that a specified person 
produce books of a corporation must show that such 
person is an officer of the corporation, but where it 
states the name of the officer and specifies the pa¬ 
pers of the corporation of which inspection is de¬ 
sired, it need not aver that an examination of the 
corporation is desired. 77 

In consonance with the rule that only a party to 
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the action can be required to produce writings or 
permit their inspection, as discussed supra § 77, the 
application for discovery should allege that the per¬ 
son from whom discovery is sought is a party to 
the action; 78 and where such person is not such 
party an amendment to the application for discovery 
cannot operate to cure the defect. 73 

i. Signature and Verification 

In the absence of a statute providing otherwise, appli¬ 
cations for discovery of writings must usually be verified! 

Ordinarily it is held that an application for the 
discovery of writings must be verified 80 and must 
be verified by affidavit. 81 Under particular statu¬ 
tory provisions it has been held, however, that an 
application for discovery of writings need not be 
verified. 82 

Where verification of the application by affidavit 
is required it has been held that it should be the 
affidavit of the petitioner, 83 and under this view an 
affidavit made by his attorney has been held not to 
comply with the statute. 84 It has also been held 


Photographs of accident 
Where party is hospitalized imme¬ 
diately after accident, or for any val¬ 
id or excusable cause is unable to ob¬ 
tain photographs of vehicles involved 
in accident, or of scene of accident, 
portraying conditions at time of oc¬ 
currence, good cause exists for pro¬ 
duction for inspection and copying of 
photographs in possession of adverse 
party. 

Ariz.—Dean v. Superior Court In and 
For Maricopa County, 324 P.2d 764. 

72. R.L—Arnold v. Pawtuxet Valley 
Water Co., 26 A. 65, 18 R.I. 189, 19 
L.R.A. 602. 

73. U.S.—San Fernando Copper Min¬ 
ing & Reduction Co. v. Humphrey, 
C.C.Cal., Ill F. 772. 

18 C.J. p 1126 note 17. 

Application required to show that 
documents are material to issue 
involved in case see supra sub¬ 
division e of this section. 

74. N.Y.—Meakings v. Cromwell, 3 
N.Y. Super. 698. 

18 C.J. p 1126 note 18. 

75. Del.—Perkins v. Bringhurst, 101 
A. 438, 29 Del. 582. 

18 C.J. p 1126 note 19. 

75.5 Fla.—Seaboard Air Dine R. Co. 
v. Timmons, 61 So.2d 426. 

70. N.Y.—Snow v. Snow-Church 
Surety Co., 80 N.Y.S. 512, 80 App. 
Div. 40. 

77. NY.—Donaldson v. Brooklyn 
Heights R. Co., 104 N.Y.S. 178, 119 
App.Div. 513. 

78. Iowa.—National Clay Products 
Co. v. District Court in and for 


Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

73. Iowa.—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, supra. 
Amending caption 

Amending petition for production 
of papers by insertion of their names 
in caption and assertion that they 
were made parties did hot, within 
the meaning of the text rule, make 
persons named parties to action for 
share of dissolved corporation’s as¬ 
sets. 

Iowa.—National Clay Products Co. v. 
District Court in and for Cerro 
Gordo County, supra. 

80. Pa.—Tomlinson Co. v. Tatlow, 
19 Pa.Dist, & Co. 398, 47 York Leg. 
Rec. 155. 

18 C.J. p 1126 note 24. 

Application must be supported by 
oath 

Conn.—Cervino v. Coratti, 41 A. 2d 96, 
131 Conn. 518. 

Ga.—Burns v. Burns, 77 S.B.Sd 560, 
88 Ga.App. 734. 

81. Ala.—Ex parte Rowell, 26 So.2d 
554, 248 Ala. 80. 

N.Y.—Breyer v. Block, 199 N.Y.S. 

664, 205 App.Div. 255. 

18 C.J. p 1126 note 24. 

Oood practice 

Application for order permitting in¬ 
spection of defendant’s books should 
have been supported by an affidavit, 
although court rule did not express¬ 
ly require an affidavit. 

N.J.—Eilen v. Tappin’s, Inc., 81 A.2d 
600, 14 N.J.Super, 162. 
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82. Mo.—State ex rel. Chicago, R. I. 
& P. Ry. Co. v. Woods, 292 S.W. 
1033, 316 Mo. 1032. 

In Iowa 

(1) Practice and procedure with 
respect to production of books and 
papers is no longer governed by stat¬ 
ute, but by rules of civil procedure 
under which application therefor is 
not required to be verified. 

Iowa.—Chandler v. Taylor, 12 N.W.2d 
690, 234 Iowa 287. 

(2) Under rules of civil procedure 
an application for production of books 
and papers is a motion which re¬ 
quires supporting affidavit of person 
knowing facts. 

Iowa.—-Chandler v. Taylor, supra. 

(3) Fact that application for pro¬ 
duction of books and papers lacked 
supporting affidavit does not deprive 
court of jurisdiction to grant appli¬ 
cation, stnee parties may agree on, 
or court may direct, some other form 
of proof. 

Iowa.—Chandler v. Taylor, supra. 

(4) Verified petition for production 
of documents has been held to be 
equivalent to an affidavit. 

Iowa.—Independent Order of Fores¬ 
ters v. Scott, 272 N.W. 68, 228 Iowa 
105. 

83. N.Y.—Breyer v. Bloch, 199 N.Y.S. 
664, 205 App.Div. 255. 

N.C.—Dunlap v. London Guaranty & 
Accident Co., 168 S.E. 750, 202 N. 
C. 651. 

IS C.J. p 1126 note 25. 

84. N.Y.—Breyer v. Bloch, 199 N.Y 
S. 664, 205 App.Div. 255. 
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DISCOVERY §§ 80(4)-80(6) 


that the affidavit may be made by a third person. 85 
If the affidavit is made by the attorney some reason 
should be shown for his making it. 86 

It has been held that an affidavit in support of an 
application for the production of writings need only 
establish a prima facie showing as to the relevancy 
of the information sought. 87 In order to be suffi¬ 
cient such affidavit should, however, state facts with¬ 
in the knowledge of affiant and not mere conclu¬ 
sions. 88 Ordinarily an application for discovery of 
books or papers based on information and belief is 
insufficient, 89 at least where facts supporting the as¬ 
sertion of information and belief are not set 
forth. 89 - 5 However, allegations on information and 
belief have been held sufficient when they are not 
denied by the adversary, 90 especially where the 
books or papers concern the transactions of agents 
or joint adventurers. 91 Where the material facts 
are positively verified, it is no objection that addi¬ 
tional facts are stated on information and belief. 92 
It is error to base an order of inspection on insuffi¬ 
cient supporting affidavits. 92 - 5 

Curing defects in petition . The fact that the pe¬ 
tition for a discovery and inspection of papers in 
defendant’s possession is not subscribed by plain¬ 
tiff but by his attorney is not material when it is 
verified by plaintiff. 93 

Verified answer . Under certain statutory provi¬ 
sions on the filing of an application for the produc¬ 
tion of writings the party alleged to be in possession 
thereof may be required to file a verified answer. 94 
This answer should indicate which of the writings 


sought are in his possession and which are not and 
should set forth any grounds of objection to the 
production. 95 If the objection be that the desired 
document is privileged the verified answer should 
set forth the ground on which such privilege is 
claimed. 96 

Hearing and determination on verified application 
and answer see infra § 80 (6). 

§ 80(5). -Notice 

Notice of an application for discovery of writings need 
not be given unless required by statute. 

Where the statute does not require notice of a pe¬ 
tition for the production and inspection of books 
and papers, no such notice need be given. 97 Ordi¬ 
narily, however, it is necessary to give notice where 
the books and papers are to be used as evidence on 
the trial, 98 although notice has been held unneces¬ 
sary where they are required for the purpose of en¬ 
abling a party to plead. 99 The notice must be in 
writing. 1 A statute requiring notice is not rendered 
inapplicable nor is it complied with by an applica¬ 
tion in open court just before the commencement 
of the trial. 1 - 5 

§ 80(6). -Hearing and Determination 

A hearing on an application for inspection of writings 
is usually essential. 

Under certain statutes providing for the produc¬ 
tion and inspection of writings of the adverse par¬ 
ty, a preliminary hearing is required to determine 
what writings may be inspected; 2 and an order en- 


N.C.—Dunlap v. London Guaranty & 
Accident Co., 163 S.E. 750, 202 N. 
C. 651. 

85. N.Y.—Walker v. Granite Bank, 
44 Barb. 39, 19 Abb.Pr. 111. 

Exchange Bank v. Monteath, 4 
How.Pr. 280, 2 Code Bep. 148. 

86. N.Y.—Breyer v. Bloch, 199 N.Y. 
S. 664, 205 App.Div. 255. 

18 C.J. p 1126 note 29. 

Applicant’s residence outside coun¬ 
ty has been held not to constitute 
sufficient reason for his attorney’s 
making of the affidavit. 

N.Y.—Breyer v. Bloch, supra. 

87. N.Y.—Rosenthal v. Magazine Re¬ 
peating Razor Co., 246 N.Y.S. 286, 
231 App.Div. 79. 

88. Cal.—Shell Oil Co. v. Superior 
Court of Los Angeles County, 292 
P. 531, 109 C.A. 75. 

Affidavits held Insufficient as stat¬ 
ing conclusions within the applica¬ 
tion of the text rule. 

Cal.—-Shell Oil Co. v. Superior Court 
of Los Angeles County, supra. 

89. Ill.—Carden v. Ensminger, 161 
27 C.J.S.—17 


N.E. 137, 329 Ill. 612, 58 A.L.R. 
1256. 

N.C.—Dunlap v. London Guaranty & 
Accident Co., 163 S.E. 750, 202 N. 
C. 651. 

Pa.—Tomlinson Co. v. Tatlow, 19 
Pa.Dist. & Co. 398, 47 York Leg. 
Rec. 155. 

18 C. J. p 1126 note 30. 

89.5 Cal.—Proctor & Gamble Mfg. 
Co. v. Superior Court of State, In 
and For Marin County, 268 P.2d 199, 
124 C.A.2d 157. 

90. N.Y.—National Oleo Meter Co. 
v. Jackson, 54 N.Y.Super. 444. 

91. N.Y.—Hotchkiss v. Levi, 125 N. 
Y.S. 462, 140 App.Div. 525. 

92. N.Y.—Kings County Bank v. 
Dougherty, 20 N.Y.S. 817, 66 Hun 
627. 

92.5 Cal.—Proctor & Gamble Mfg. 
Co. v. Superior Court of State, In 
and For Marin County, 268 P.2d 
199, 124 C.A.2d 157. 

93. N.Y.—Hallett v. American . L. 
Book Co., 83 N.Y.S. 110, 40 Misc. 
652. 


94. Del.—Wise v. Western Union 
Telegraph Co., 178 A. 640, 6 W.W. 
Harr. 456. 

95. Del.—Wise v. Western Union 
Telegraph Co., supra. 

96. Del.—Wise v. Western Union 
Telegraph Co., supra. 

97. R.I.—Congdon v. Aylswortb, 15 
A. 73. 

98. Mo.—State ex rel. Ross v. Sev¬ 
ier, 69 S.W.2d 662, 334 Mo. 977. 

18 C.J. p 1127 note 35. 

Notice held sufficient 
Mo.—State ex rel. Burleigh v. Miller, 
266 S.W. 985. 

99. U.S.—Bronson v. Kensey, C.C. 
Ill., 4 F.Cas.No.1,927, 3 McLean 
180. 

1. N.J.—Tillou v. Hutchinson, 15 
N.J.Law 178. 

1.5 Wis.—Zutter v. Krai, 68 N.W.2d 
590, 268 Wis. 606. 

2. Utah.—Evans v. Evans, 98 P.2d 
703, 98 Utah 189. 

Quashal 

An order for discovery of certain 
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tered without the taking of testimony or agreement 
of the parties as to what might be considered as 
evidence is improper. 2 * 5 There must be some evi¬ 
dence, by affidavit or otherwise, that facts exist war¬ 
ranting the granting of relief. 2 * 10 Applicant has 
the burden of establishing the facts entitling him to 
inspection, 2 * 15 as, that there is good cause for grant¬ 
ing the application, the writings sought to be in¬ 
spected are relevant and material, and they are not 
privileged; 2 * 20 but it has been held that a party ob¬ 
jecting to discovery on the ground that the docu¬ 
ment is privileged has the burden of presenting facts 
establishing the privilege unless it appears from the 
face of the document itself that it is privileged. 2 * 26 

In passing on an application for the discovery of 
writings the court is under equal obligation to both 
parties to see that their rights are protected. 3 

Questions as to the materiality of books and pa¬ 
pers sought to be produced before trial are for the 
court rather than for the applicant. 4 Averments 
of an affidavit in support of an application for in¬ 
spection of writings are not conclusive on the court 
passing on such application. 5 In determining the 


application, the court should consider all of the pri¬ 
or proceedings, including the pleadings, answers to 
interrogatories, and affidavits. 5 * 5 So the court may 
properly consider the pleadings in the case to deter¬ 
mine the materiality of writings sought to be in¬ 
spected. 6 

Where a verified application alleged the material¬ 
ity of the writings in question and the facts which 
would be shown thereby, the facts well pleaded in 
such application are to be taken as true where the 
resistance to the application is not verified. 7 At any 
rate a verified application may not be subject to at¬ 
tack as a roving commission or fishing bill of dis¬ 
covery where the resistance to such application is 
not verified and the allegations of the application as 
to the materiality of the writings sought are not de¬ 
nied. 8 Allegations in a verified answer to a peti¬ 
tion for discovery of writings, when not formally 
denied by petitioner either by allegation or proof, 
must be taken as true. 9 

While it may be urged in opposition to an applica¬ 
tion for discovery that the complaint does not state 
a cause of action, 9 * G the hearing on such an applica* 


writings granted in the absence of 
a hearing as required by statute is 
subject to quashal. 

R.I.—Broadway Furniture Co. v. Su¬ 
perior Court, 123 A. 566. 

2.5 R.I.—A & Z Chain Co. v. Su¬ 
perior Court, 52 A.2d 510, 72 R.I. 
425. 

2.10 Iowa.—Chandler v. Taylor, 12 
N.W.2d 590, 234 Iowa 287. 

2.15 Mo.—State ex rel. Headrick v. 
Bailey, 278 S.W.2d 737—State ex 
rel. Terminal R. Ass’n of St. Louis 
v. Flynn, 257 S.W.2d 69, 363 Mo. 
1065—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W.2d 
569, 351 Mo. Ill—State ex rel. 
Atchison, T. & S. F. R. Co. v. Trim¬ 
ble, 163 S.W. 860, 254 Mo. 642. 
Attorney's work product 
One seeking to invade privacy of 
attorney’s course of preparation by 
compelling discovery and inspection 
of private paper, drawn up for his 
personal guidance and convenience 
in closing transaction for client, has 
burden to establish adequate reasons 
to justify such invasion of his priva¬ 
cy. 

N.Y.—Marco v. Sachs, 109 N.Y.S.2d 
224. 

2J20 Mo.—State ex rel. Headrick v. 
Bailey, 278 S.W.2d 737—State ex 
rel. Terminal R. Ass'n of St, Louis 
v. Flynn, 257 S.W.2d 69, 363 Mo. 
1065. 

Tape recorded statements 
Mo.—State ex rel. Headrick v. Bail¬ 
ey, 278 S.W.2d 737. 


Photographs 

Mo.—State ex rel. Terminal R. Ass’n 
of St. Louis v. Flynn, 257 S.W.2d 
69, 363 Mo. 1065. 

2.25 Minn.—Brown v. Saint Paul 
City Ry. Co., G2 N.W.2d 6S8, 241 
Minn. 15. 

3. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 

Examination of writing by court 

Question whether portions of writ¬ 
ings sought by discovery come with¬ 
in prohibitions protecting attorney’s 
work product and expert's conclu¬ 
sions should be determined without 
permitting opposing counsul to see 
questioned matter and, to do this, 
parts of transcript which it is claim¬ 
ed are not discoverable should ho sub¬ 
mitted to court for it to decide. 

Utah.—Mower v. McCarthy, 215 P.2d 
224, 122 Utah 1. 

4. Ark.—City Nat. Bank v. Wof¬ 
ford, 75 S.W.2d 666, 189 Ark. 914. 

5. Cal.—Maclay Rancho Realty Co. 
v. Superior Court of California in 
and for Los Angeles County, 254 
P. 287, 81 C.A. 471. 

5.5 Cal.—American Federation of 
Musicians v. Superior Court in and 
for Los Angelos County, 300 P.2d 
874, 150 C.A.2d 65. 

Fla.—Certain Underwriters at 
Lloyd’s, London v. Hawthorn© Fly¬ 
ing Service, 63 So.2d 308. 

Mo.—State ex rel. Bostelmann v. 
Aronson, 235 S.W.2d 384, 3C1 Mo. 
535. 


Win.—Tilsen v. Rubin, G6 N.W.2d 648, 
268 Wis. 131—Hudson v. Graff, 33 
N.W.2d 174, 253 Wis. 1. 

6. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and 
for San Diego County, 81 P.2d 
150, 11 C.2d 419, 11S A.L.R. 259. 

Mo.—State cx rel. Missouri Broad¬ 
casting Co. v. O’Malley, 127 S.W.2d 
684, 344 Mo. 639. 

Wis.—Tilsen v. Rubin, 66 N.W.2d 648, 
268 Wis. 131. 

Consideration of pleadings in deter¬ 
mining propriety of application see 
supra § 80(4) a. 

7. Iowa.—Main v. Ring, 260 N.W. 
S59, 219 Iowa 1270. 

8. Iowa.—Independent Order of 

Foresters v. Scott, 272 N.W. 68, 223 
Iowa 105. 

9. Del,—Marietta Mfg. Co. v. Hedg- 
es-Walsh-Weldnor Co., 2 A.2d 922, 
9 W.W.IIarr. 511. 

Iowa.—Chandler v. Taylor, 12 N.W. 
2d 590, 234 Iowa 287. 

9.5 Nev.—State ox rel. Garaventa v. 
Garavcnta Land & Livestock Co., 
118 P.2d 703, 61 Nev. 110. 

Question determined from face of 
complaint, without regard to denials 
in answer. 

Nev.—State ex rel. Garaventa v. Gar¬ 
aventa Land & Livestock Co., su¬ 
pra. 

Sufficiency of complaint 

(1) On a motion to require defend¬ 
ant to produce for plaintiff's discov¬ 
ery and Inspection certain documents 
and records, court will not scrutinize 
allegations of complaint to determine 
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tion is not the appropriate time to consider the merits 
of the case. 9 - 10 

§ 81. Order 

It rests in the sound legal discretion of the trial court 
to determine whether an order for discovery of writings 
shall be made in a particular case. 

An order will generally be granted as a matter of 


DISCOVERY §§ 80(6)-81 

course for the disclosure of books, papers, and docu¬ 
ments which are the foundation of the action or in 
which the applicant has a special interest. 10 

Under statutes authorizing the discovery of books, 
papers, and other matters, the propriety of granting 
an order for discovery in any particular case rests 
largely in the sound legal discretion of the trial 
court, 11 and its discretion in granting or refusing 


sufficiency of cause of action alleged, 
and a complaint which makes out a 
prima facie case is sufficient. 

N.Y.—3021 Corp. v. Napoli, 49 N.Y. 
S.2d 399. 

(2) Where inadequacy of complaint 
is not evident on its face and free 
from doubt, court will not refuse to 
entertain plaintiff’s application for a 
discovery and inspection. 

N.Y.—Hirshhorn v. Hirshhorn, 105 N. 
Y.S.2d 628, 278 App.Div. 1006. 

9.10 Ill.—Olson v. Elmore Real Es¬ 
tate Imp. Co., 73 N.E.2d 796, 331 
Ill.App. 620. 

N.Y.—Application of Village of Law¬ 
rence, 137 N.Y.S.2d 106, 285 App. 
Div. 823—Hirshhorn v. Hirshhorn, 
105 N.Y.S.2d 628, 278 App.Div. 1006. 

3021 Corp. v. Napoli, 49 N.Y.S.2d 
399. 

10. N.Y.—Murphy v. Keenan, 167 N. 
Y.S. 55, 101 Misc. 443, affirmed 170 
N.Y.S. 1099, 183 App.Div. 923. 

11. Cal.—Adams v. Superior Court 
In and For San Bernardino Coun¬ 
ty, 317 P.2d 983—Dowell v. Superi¬ 
or Court, 304 P.2d 1009, 47 C.2d 
483—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, 81 P.2d 150, 11 C.2d 
449, 118 A.L.R. 259. 

Union Oil Co. of Cal. v. Superior 
Court, Los Angeles County, 311 P. 
2d 640, 151 C.A.2d 286—Construc¬ 
tion Products Corp. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 229 P.2d 399, 103 C.A.2d 403— 
McKinley v. Southern Pacific Co., 
181 P.2d 899, 80 C.A.2d 301—Trans¬ 
bay Const. Co. v. Superior Court in 
and for City and County of San 
Francisco, 55 P.2d 1237, 12 C.A.2d 
565—Maclay Rancho Realty Co. v. 
Superior Court of California in and 
for Los Angeles County, 254 P. 287, 
81 C.A. 471. 

Conn.—Katz v. Richman, 158 A. 219, 
114 Conn. 165. 

Del.—Wise v. Western Union Tele¬ 
graph Co., 178 A. 640, 6 W.W.Harr. 
456. 

Fla.—Jacobs v. Jacobs, 50 So.2d 169 
—Hollywood Beach Hotel & Golf 
Club, Inc. v. Gilliland, 191 So. 30, 
140 Fla. 24. 

Iowa.—Independent Order of For¬ 
esters v. Scott, 272 N.W. 68, 223 
Iowa 105—Main v. Ring, 260 N.W. 
859, 219 Iowa 1270—Fairbanks 

Morse & Co. v. District Court in 


and for Palo Alto County, 247 N. 
W. 203, 215 Iowa 703—Iowa Farm 
Credit Corporation v. Hutchison, 
223 N.W. 271, 207 Iowa 453. 

Mo.—State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 358 Mo. 1088, 
8 A.L.R.2d 1124—State ex rel. 
Schlueter Mfg. Co. v. Beck, 85 S.W. 
2d 1026, 337 Mo. 839—State ex reL 
Missouri Pac. R. Co. v. Hall, 27 S. 
W.2d 1027, 325 Mo. 102. 

N.J.—Corpus Juris quoted in Eaton 
Axle & Spring Co. v. Breeze Cor¬ 
porations, Inc., 162 A. 581, 10 N.J. 
Misc. 1100, affirmed 168 A. 285, 111 
N.J.Law 282. 

N.Y.—Niagara Midland Co. v. Mer¬ 
cury Record Corp., 158 N.Y.S.2d 
967, 3 A.D.2d 694—Roach v. City of 
Albany, 122 N.Y.S.2d 437, 282 App. 
Div. 807. 

Murphy v. Keenan, 167 N.Y.S. 55, 
101 Misc. 443, affirmed 170 N.Y.S. 
1099, 183 App.Div. 923—Merriam 
Display Supply Studio v. Harlam- 
bides, 91 N.Y.S.2d 901, 196 Misc. 
352—Hollien v. Kaye, 87 N.Y.S.2d 
782, 194 Misc. 821—In re Wagen- 
heim’s Estate, 298 N.Y.S. 907, 164 
i Misc. 823, reversed on other 
grounds In re Wagenheim’s Will, 3 
N.Y.S.2d 180, 254 App.Div. 614- 
Union Trust Co. of Rochester v. 
Francis, 277 N.Y.S. 332, 154 Misc. 
83—In re Smathers’ Will, 274 N.Y. 
S. 109, 152 Misc. 774. 

Croteau v. Belden, 30 N.Y.S.2d 
315—Miller v. New England Mut. 
Life Ins. Co., 14 N.Y.S.2d 129. 

N.C.—Tillis v. Calvine Cotton Mills, 
Inc., 94 S.E.2d 600, 244 N.C. 587— 
H. L. Coble Const. Co. v. Housing 
Authority of City of Durham, 93 S. 
E.2d 98, 244 N.C. 261—Star Manu¬ 
facturing Co. v. Atlantic Coast Line 
R. Co., 23 S.E.2d 32, 222 N.C. 330 
—Dunlap v. London Guaranty & 
Accident Co., 163 S.E. 750, 202 N. 
C. 651. 

Okl.—State v. Prairie Cotton Oil 
Co., 71 P.2d 988, 180 Okl. 608- 
State v. Chickasha Milling Co., 71 
P.2d 981, 180 Okl. 611. 

Pa.—Weisbecker v. Hosiery Patents, 
Inc., 63 Montg.Co. 105, 61 York 
Leg.Rec. 47. 

Tex.—Southern Bag & Burlap Co. v. 

Boyd, 38 S.W.2d 565, 120 Tex. 418. 
Wash.—General Sherman Consol. 
Gold Mines v. Burris, 19 P.2d 665, 
172 Wash. 142. 

Wis.—Continental Cas. Co. v. Pogor- 
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zelski, 82 N.W.2d 183, 275 Wis. 350 
—Worthington Pump & Machinery 
Corporation v. Northwestern Iron 
Co., 186 N.W. 156, 176 Wis. 35- 
Groundwater v. Washington, 65 IT. 
W. 871, 92 Wis. 56. 

Wyo.—Lake De Smet Reservoir Co. 
v. Kaufmann, 292 P.2d 482, 75 Wyo. 
87. 

18 C.J. p 1127 note 39. 

“If the affidavit is sufficient to 
justify the order, whether the judge 
shall grant the order or decline it 
is a matter within his discretion.” 
N.C.—Dunlap v. London Guaranty & 
Accident Co., 163 S.E. 750, 752, 202 
N.C. 651. 

Animal causing injury 

Tex.—Robb v. Gilmore, Civ.App., 302 
S.W.2d 739, refused no reversible 
error. 

“Drunk-o-meter” 

Wis.—City of Appleton v. Sauer, 74 
N.W.2d 167, 271 Wis. 614. 

Not matter of right 

Granting or denial of motion for 
inspection of object, such as motion 
by defendant in action on airplane 
insurance contract to require internal 
inspection of insured airplane’s en¬ 
gine to determine whether it suffered 
percentage of structural damage re¬ 
quired by contract to constitute total 
loss, is matter of discretion, not of 
right. 

Fla.—Certain Underwriters at 

Lloyd's, London v. Hawthorne Fly¬ 
ing Service, 63 So.2d 308. 

Corporate and. individual defendants 
Even though motion asked only for 
inspection of writings in possession 
of corporate defendant, order allow¬ 
ing inspection of writings in posses¬ 
sion of both corporate defendant and 
individual defendant did not preju¬ 
dice individual defendant, where in¬ 
dividual defendant was president of 
corporate defendant and order con¬ 
templated inspection of no writings 
of president not connected with cor¬ 
porate business. 

N.C.— 1 Tillis v. Calvine Cotton Mills, 
Inc., 94 S.E.2d 600, 244 N.C. 587. 

Discovery of federal income tax re¬ 
turns is discretionary with trial court 
and it may, if circumstances warrant 
it, impose stringent requirements on 
moving party to establish grounds for 
their production. 

N.H.—Currier v. Allied New Hamp¬ 
shire Gas Co., 137 A.2d 405. 
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the order will not be disturbed unless abused. 12 
This discretion, however, must not be arbitrarily ex¬ 
ercised; 13 but should be controlled by the general 
purpose of the particular statute and the circum¬ 
stances of the particular case. 14 

The court should consider whether the discovery 
will facilitate the trial of the action. 15 At all events 
the right of a party to obtain inspection of docu¬ 
ments in a proper case is not to be treated by the 
court as a game having fixed rules that must be lit¬ 
erally and punctiliously observed. 16 Where plain¬ 
tiff seeks discovery of recordings of conversations 
between the parties, and defendant's answering affi¬ 
davit is equivocal as to the making of the record¬ 
ings, defendant may be required to make affidavit 


clearly denying possession of such recordings or in¬ 
spection thereof will be ordered. 16 - 5 Where both 
an examination before trial and discovery are 
sought, discovery may be denied without prejudice 
to a renewal of the application after the examination 
before trial, 16 - 10 or with a direction to produce the 
documents in aid of the examination before trial. 15 .i5 

The courts should carefully guard against the 
abuse of the right given by statute to inspect pri¬ 
vate books and papers, 17 and have wide discretion 
in fixing the terms on which an inspection will be 
allowed. 17 - 5 The order may include provisions to 
safeguard the rights of the party whose property is 
to be inspected, 17 - 10 and the scope of inspection may 
be limited to protect against annoyance, embarrass- 


12. Cal.—American Federation of 
Musicians v. Superior Court In and 
For Los Angeles County, 309 P.2d 
874, 150 C.A.2d 241—Construction 
Products Corp. v. Superior Court in 
and for Los Angeles County, 229 
P.2d 399, 103 C.A.2d 403—Milton 
Kauffman, Inc. v. Superior Court, 
210 P.2d 88, 94 C.A.2d 8. 

Iowa.—Independent Order of Forest¬ 
ers v. Scott, 272 N.W. 68, 223 Iowa 
105. 

Kan.—Bortzfield y. Sutton, 299 P.2d 
584, 180 Kan. 46. 

Mo.—State ex rel. Cummings v. Witt- 
haus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex rel. 
Schlueter Mfg. Co. v. Beck, 85 S.W. 
2d 1026, 337 Mo. 839. 

N.J.—P. & D. Mfg. Co. v. Barnes, 
199 A. 9, 120 N.J.Law 229, 

Corpus Juris quoted in Baton 
Axle & Spring Co. v. Breeze Cor¬ 
porations, 162 A. 581, 10 N.J.Misc. 
1100, affirmed 168 A. 285, 111 N.J. 
Law 282. 

N.Y.—Niagara Midland Co. v. Mercu¬ 
ry Record Corp., 158 N.Y.S.2d 967, 3 
A.D.2d 694. 

Tex.—Southern Bag & Burlap Co. 
v. Boyd, 38 S.W.2d 565, 120 Tex. 
418. 

Wash.—General Sherman Consol. 
Gold Mines v. Burris, 19 P.2d 665, 
172 Wash. 142. 

Wis.—Worthington Pump & Machin¬ 
ery Corporation v. Northwestern 
Iron Co., 186 N.W. 156, 176 Wis. 35. 
18 C.J. p 1127 note 39. 

Discretion held not abused 
Fla.—Certain Underwriters at Lloyd's 
London v. Hawthorne Flying Serv¬ 
ice, 63 So.2d 308. 

Mich.—Nelson v. City of Dearborn, 66 
N.W.2d 78, 340 Mich. 544. 

Minn.—Miller v. McCarthy, 270 N.W. 
559, 198 Minn. 497. 

N.Y.—First Nat. Oil Corp. v. Arrieta, 
165 N.Y.S.2d 132, 4 A.D.2d 782. 

Feig v. McGoldrick, 135 N.Y.S. 
2d 400, 206 Misc. 1050, appeal dis¬ 
missed 135 N.Y.S.2d 924, 284 App. 
Div. 879. 


Wash.—General Sherman Consol. 
Gold Mines v. Burris, 19 P.2d 665, 
172 Wash. 142. 

13. N.Y.—Miller v. New England 
Mut. Life Ins. Co., 14 N.Y.S. 2d 
129, 

18 C.J. p 1127 note 41. 

Discretion held abused 

(1) In general. 

Mo.—State ex rel. Bostelmann v. 
Aronson, 235 S.W.2d 384, 361 Mo. 
535. 

N.Y.—Van Buskirk v. Niagara Mo¬ 
hawk Power Corp., 156 N.Y.S.2d 
698, 2 A.D.2d 871. 

(2) In divorce case, an order di¬ 
recting that plaintiff permit a dis¬ 
covery and inspection of certain re¬ 
cordings made by a radio and sound 
expert of conversations between de¬ 
fendant and an alleged corespond¬ 
ent on the date when adultery was 
alleged to have been committed and 
at other times was held an im¬ 
proper exercise of discretion. 

N.Y.—Kiss v. Kiss, 14 N.Y.S.2d 835, 

258 App.Div. 736. 

14. N.Y.—Miller v. New England 
Mut. Life Ins. Co., 14 N.Y.S.2d 
129. 

“In addition the court must have 
in mind the present trend of lib¬ 
eralized practice." 

N.Y.—Miller v. New England Mut. 
Life Ins. Co., supra. 

15. N.Y.—Babbitt v. Crampton, 1 N. 
Y.Civ.Proc. 169. 

16. Cal.—Union Trust Co. of San 
Diego v. Superior Court in and for 
San Diego County, 81 F.2d 150, 11 
C.2d 449, 118 A.L.R. 259. 

16.5 N.Y.—Baron v. Kings-Suffolk 
Realty Corp., 158 N.Y.S.2d 923, 
4 Misc.2d 587. 

16.10 N.Y.—Milberg v. Lehrich, 156 
N.Y.S.2d 72, 2 A.D.2d 860—Curry 
v. Carborundum Co., 30 N.Y.S.2d 
256, 262 App.Div. 1066. 

In re McConnell's Estate, 107 N. 
Y.S.2d 258—Rubenstein v. Foster- 
Milburn Co., 94 N.Y.S.2d 242, af- 
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firmed 94 N.Y.S.2d 828, 276 App 
Div. 921. 

Propriety of joinder of applications 
for both types of relief see supra 
§ 80(4). 

16.15 N.Y.—Kicrnan v. State, 78 N. 

Y.S.2d 412, 191 Misc. 505. 
Production of books and papers in 
aid of examination before trial 
generally see supra § 62. 

17. S.C.—Floyd v. Victory Sav. 

Bank, 189 S.E. 4C2, 182 S.C. 357. 
Constitutional rights 

Order requiring production of 
books, papers, or records is subject 
to limitation that inspection sought 
must not be so broad as to infringe 
on constitutional immunity against 
unlawful search and seizure. 

Cal.—Adams v. Superior Court In 
and For San Bernardino County, 
317 P.2d 983—McClatchy Newspa¬ 
pers v. Superior Court, 159 P.2d 
944, 26 C.2d 386. 

17.5 Ark.—Vale v. Huff, 306 S.W.2d 
861. 

Bond to protect against loss 

If there is any real danger of 
property which defendant seeks to 
inspect being loHt, a bond can be re¬ 
quired, such matter being within 
discretion of trial court. 

Ark.—Vale v. Huff, supra. 

17.10 N.J.—Sunbeam Corp. v. Wind¬ 
sor-Fifth Avo., 3 02 A.2d 32, 14 N. 
J. 235—Bead Chain Mfg. Co. v. 
Smith, 62 A.2d 215, 1 N.J. 118. 

Eilcn v. Tappins, Inc., 81 A.2d 
500, 14 N.J.Supor. 162. 

S.C.—Bradley v. Southern Weaving 
Co., 78 S.K.2d 237, 224 S.C. 201. 
Sealing portions of books or docu¬ 
ments see infra 5 85. 

Provision, prohibiting disclosure 
Where former director, who. was 
defendant in action brought by cor¬ 
poration for alleged conversion by 
director of corporate property while 
he was in control of corporation, was 
granted limited and supervised ac¬ 
cess to entire list of corporation's 
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ment, or oppression. 17 - 15 So, if production is like- 
ly to be vexatious to the party from whom discovery 
is sought, the court should look into it narrowly, 18 
and orders for the invasion of the premises of a 
litigant and the taking of samples of his property 
should be allowed with caution and reserve. 19 

The court should, accordingly, scrutinize closely 
applications for inspection contemplating the tak¬ 
ing of samples of material for chemical analysis; 20 
and may make provision for the adverse party to 
be present at the tests, 20 - 5 or may direct that he re¬ 
ceive a copy of the report of the expert to whom the 
object is submitted for testing. 20 * 10 

Where the moving papers show that the purpose 
of the inspection is solely to refresh applicant's rec¬ 
ollection, an order should not be granted where the 
opposite party offers to produce the documents at 
the trial. 21 An order for the production of writings 
should not be granted where the party resisting the 
application shows adequate cause why such produc¬ 
tion cannot be made. 22 


DISCOVERY § 81 

It is usually held that a peremptory order should 
not be made at once, but there should first be a 
rule to show cause. 23 However, the practice may 
be to grant an order for the production of papers 
without the issuance of such rule on the presenta¬ 
tion of the petition and the serving of a notice and 
any excuses for their nonproduction can be made 
at the return of the order. 24 

An order for discovery and inspection is to be 
given the widest effect, but there must be ultimate 
boundaries both in the construction and execution 
of the order. 24 - 5 

Form and requisites . An order for discovery of 
writings must not only designate the time, place, and 
manner of such discovery, as discussed infra § 82, 
but should also designate with reasonable certainty 
the particular book, or parts of books, or papers to 
be produced and inspected so as to limit the party to 
the discovery to which he is entitled, 25 or, as other¬ 
wise stated, an order for inspection must be so spe- 


records requested, provision in or¬ 
der which granted inspection, pro¬ 
hibiting disclosure of contents and 
copies of records inspected was prop¬ 
er. 

Wis.—Wagner Iron Works v. Wag¬ 
ner, 90 N.W.2d 110. 

17.15 N.J.—Bead Chain Mfg. Co. v. 
Smith, 62 A.2d 215, 1 N.J. 118. 

Eilen v. Tappin’s, Inc., 81 A. 2d 
500, 14 N.J.Super. 162. 

18. S.C.—Floyd v. Victory Sav. 
Bank, 193 S.E. 203, 185 S.C. 87. 

18 C.J. p 1127 note 43. 

Numerous writings 
Where it would be harsh and un¬ 
reasonable to compel adverse party 
to produce more than five thousand 
marketing agreements called for, 
and onerous, burdensome, and ex¬ 
pensive to have certified copies 
made, an order requiring such pro¬ 
duction should be refused as un¬ 
just, unfair, and imposing too great 
burden. 

La.—Louisiana Farm Bureau Cot¬ 
ton Growers’ Co-op. Ass’n v. Ba¬ 
con, 105 So. 278, 159 La. 169. 
Requiring new records 

Order of discovery directing bank 
to deposit records with the clerk of 
court which would necessitate bank's 
purchasing new set of books and 
setting up new records for the pur¬ 
pose of carrying on its daily busi¬ 
ness, which would hamper bank in 
carrying on its business, was too 
broad and erroneous. 

S.C.—Floyd v. Victory Sav. Bank, 
193 S.E. 203, 185 S.C. 87. 

19. Mo.—State ex rel. Schlueter 
Mfg. Co. v. Beck, 85 S.W.2d 1026, 
337 Mo. 839. 


20. Mo.—State ex rel. Schlueter 
Mfg. Co. v. Beck, supra. 
Constitutionality 

Constitutionality of order author¬ 
izing litigant to take sample of ma¬ 
terials to be found on premises of 
opposing litigant depends on facts 
of each case. 

Mo.—State ex rel. Schlueter Mfg. Co. 
v. Beck, supra. 

20.5 N.Y.—Canter v. American Cy- 
animid Co., 173 N.Y.S.2d 623, 5 A.D. 
2d 513. 

Expense 

In action for breach of warranty 
and negligence in sale of a dust vac¬ 
cine for chickens, where order direct¬ 
ed defendant to deliver to plaintiff 
for analysis a bottle of vaccine of 
same lot and serial number as pur¬ 
chased, plaintiff's objection to pres¬ 
ence of defendant to observe test to 
be made on ground that its expense 
would be increased was not a valid 
objection. 

N.Y.—Canter v. American Cyanimid 
Co., supra. 

Tests of shoes 

Where defendant was permitted by 
court to make tests of shoes in plain¬ 
tiff's possession, it was held that 
tests should be made only in pres¬ 
ence of plaintiff's representative. 

N.Y.—Jerry 8k Herbert Lehmann, 
Inc., v. Turtle Bros., 267 N.Y.S. 
785, 149 Misc. 744. 

20.10 In New York 

(1) In action for breach of war¬ 
ranty and negligence in sale of a dust 
vaccine for chickens, order directed 
defendant to deliver to plaintiff a bot¬ 
tle of vaccine for testing and provid¬ 
ed that defendant should be furnished 


reports of all tests and analyses 
made by plaintiff’s experts on condi¬ 
tion that it furnish to plaintiff re¬ 
ports of all tests and analyses made 
by it, or on its behalf for purpose 
of litigation, as well as reports of 
any other tests or analyses as to 
which it may offer proof on trial. 
N.Y.—-Canter v. American Cyanimid 
Co., 173 N.Y.S.2d 623, 5 A.D.2d 513. 
(2) On the other hand, a party se¬ 
curing a discovery and inspection was 
not required to furnish a copy of his 
own expert’s report to his adversary. 
N.Y.—Latorre v. Pepsi Cola Metro¬ 
politan Bottling Co., 125 N.Y.S.2d 
329, 204 Misc. 184. 

21. N.Y.—Christman v. Keck, 122 
N.Y.S. 676, 138 App.Div. 654. 

22. Iowa.—Dunlop v. District Court 
of Greene County, 239 N.W. 541, 
214 Iowa 389. 

Nonexistence of paper 
Where it appeared from answer¬ 
ing affidavit that alleged documents 
whose discovery and inspection was 
desired did not exist, motion for 
discovery and inspection was denied. 
N.Y.—In re Bond & Mortgage Guar¬ 
antee Co. (Nos. 10-16 Division 
Street), 15 N.Y.S.2d 509, 172 Misc. 
637. 

23. D.C.—District of Columbia v. 
Bakersmith, 18 App.D.C. 574. 

Fa.—Leslie v. Mahoning IL Co., 22 
Pa.Co. 300. 

24. Del.—Netter v. Stoeckle, 56 A. 
604, 20 Del. 345. 

24.5 N.J.—-Eilen v. Tappin's, Inc., 
81 A2d 500, 14 N.J.Super. 162. 

25. Iowa.—-Neufeld v. Jordan, 88 
N.W.2d 601, 240 Iowa 1063—Fair- 
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cific in its terms with reference to its designation j tended that it may be readily identified.^® General- 
or description of the book, paper or document in- I ity in description may, however, be allowed if the 


banks Morse & Co. v. District Court 
in and for Palo Alto County, 247 
N.W. 203, 215 Iowa 703. 

Mo.—State ex rel. Bostelmann v. 
Aronson, 235 S.W.2d 384, 361 Mo. 
535—State ex rel. Cummings v. 
Witthaus, 219 S.W.2d 383, 358 Mo. 
1088, 8 A.L.R.2d 1124—State ex rel. 
Chicago, B. I. & P. By. Co. v. 
Woods, 292 S.W. 1033, 316 Mo. 1032. 
N.T.—Zirn v. Bradley, 11 N.Y.S.2d 
986, 257 App.Div. 832, reargument 
denied 12 N.Y.S.2d 1018, 257 App. 
Div. 848. 

N.C.—Elizabeth City Hotel Corpo¬ 
ration v. Toxey, 149 S.E. 382, 197 
N.C. 787. 

S.C.—Floyd v. Victory Sav. Bank, 
193 S.E. 203, 185 S.C. 87—Boykin 
v. Hermitage Cotton Mills, 185 S. 
E. 863, 180 S.C. 364. 

18 C.J. p 1127 note 48. 

Records of Coast Guard 

In action against railroad company, 
engineer, and conductor of train for 
personal injuries sustained when 
plaintiff's automobile collided with 
fiat car which was blocking railroad 
crossing, order directing United 
States Coast Guard to permit defend¬ 
ants to inspect and copy plaintiff’s 
service records was too broad and 
inspection would be confined to such 
Coast Guard records as related to 
plaintiff’s health and any physical 
injuries sustained. 

S.C.—Peagler v. Atlantic Coast Line 
R. Co., 101 S.E. 2d 821. 

Access to all records of corporation 
In action by corporation against 
former director for alleged conver¬ 
sion of corporate property while he 
was in control of corporation, order 
permitting director to have limited 
and supervised access to entire list 
of corporation’s records for inspec¬ 
tion before pleading was not an abuse 
of discretion, especially where cor¬ 
poration failed to suggest practicable 
limitations. 

Wis.—Wagner Iron Works v. Wag¬ 
ner, 90 N.W.2d 110. 

Absolute precision in identifying 
books and records desired is not es¬ 
sential. 

Iowa.—Iowa Farm Credit Corporation 
v. Hutchison, 223 N.W. 271, 207 
Iowa 453. 

Dependent on facts and circum¬ 
stances 

“Necessarily, in proceedings of 
this kind, no specific rule can be 
formulated which will be adequate 
for all situations. Always the facts 
and circumstances vary in the par¬ 
ticular cases presented. In their 
consideration of the question, courts 
have been, and must be, largely 
governed by general rules.” 

S.C.—Boykin v. Hermitage Cotton 


Mills, 185 S.E. 863, 869, 180 S.C. 
364. 

Orders sustained 

(1) In an action on a promissory 
note given in payment of corporate 
stock where there was a defense of 
fraud in sale of such stock order 
requiring corporation to produce 
stock subscription contract, loan ap¬ 
plications, stock books, etc., was 
held to describe them with suffi¬ 
cient particularity. 

Iowa.—Iowa Farm Credit Corporation 
v. Hutchison, 223 N.W. 271, 207 
Iowa 453. 

(2) Order directing defendant to 
permit inspection by plaintiff of cer¬ 
tain documents in its possession 
was held not so broad in its terms 
as to permit an unconstitutional 
ransacking of its books where order 
designated documents and counsel 
conceded that such documents con¬ 
tained material evidence and that 
inspection thereof was necessary to 
permit plaintiff to prepare his case. 
Cal.—Transbay Const. Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 55 P.2d 
1239, 12 C.A.2d 570. 

(3) Order permitting plaintiff to 
make memoranda of books, papers, 
and documents as may be material 
and necessary to the prosecution of 
the action and which relate to the 
merits thereof has been held not 
objectionable as limiting right of 
plaintiff under former order which 
permitted him to make “extracts’’ 
or “copies from the contents of said 
books.” 

N.Y.—Wertheim v Grombecker, 240 
N.Y.S. 623, 229 App.Div. 16. 

18 C.J. p 1127 note 48 [b]. 

Orders held improper 

(1) Order granting application 
for examination of defendant cor¬ 
poration’s books and records limit¬ 
ing examination to documents and 
book entries “identified by the wit¬ 
ness,” was held to be improper as 
placing plaintiff too much at morey 
of an unwilling witness, by reason 
of the quoted words. 

N.Y.—Hambleton v. Tidewater Oil 
Sales Corporation, 209 N.Y.S. 659, 
213 App.Div. 52. 

(2) In action on notes wherein 
defendant filed counterclaims alleg¬ 
ing fraudulent broach of alleged 
agreement to charge defendant low¬ 
est prices for certain merchandise 
and sought discovery and inspection 
of plaintiffs’ books and records, or¬ 
der permitting discovery and inspec¬ 
tion of all plaintiffs’ books and rec¬ 
ords for period of ten years was 
held to be too broad. 

N.Y.—Jabara v. Rashid, 11 N.Y.S.2U 
727, 256 App.Div. 790, reargument 
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denied 12 N.Y.S.2d 1004, 257 App 
Div. 929. 

(3) Order for inspection of rec¬ 
ords which required production of 
“list of all the contracts,” “all pay¬ 
ments made by” plaintiffs to defend¬ 
ants between specified dates, “gross 
revenues received” by plaintiffs, and 
“expenditures made in connection 
with the said tax” has been held 
to be improper and void as “blanket 
order.” 

Cal.—Minteer v. Superior Court in 
and for Los Angeles County, 59 P. 
2d 578, 15 C.A.2d 578. 

(4) Where conservator of bank 
sought by discovery to determine 
degree in which boards of directors 
and officers of bank, warehouse 
company, which was a debtor of 
bank, and warehouse company’s les¬ 
sor were interlocking, order requir¬ 
ing lessor to furnish all directors’ 
minutes for period covering approx¬ 
imately eleven years was held too 
broad in including other minutes 
than those referring to lessor’s deal¬ 
ings with warehouse company. 

S.C.—Boykin v. Hermitage Cotton 
Mills, 185 S.E. 863, ISO S.C. 364. 

(5) An order In an action against 
a carrier for damages to a ship¬ 
ment of dressed poultry requiring 
defendant to produce forthwith all 
books, papers, and writings called 
for In prayer of petition, under the 
custody and control of defendant, 
was held to be too broad. 

Iowa.—Davis v. District Court in and 
for Allamakee County, 192 N.W. 
852, 195 Iowa G88. 

(6) An order for the examination 
of the books and officers of a cor¬ 
porate defendant, which placed no 
limit thereon and allowed plaintiff 
to examine as to matters with which 
his own alUdavlts showed he was 
familiar, was held improper as too 
broad In scope. 

N.Y.—Love v. Charles H. Brown 
Paint Co., 185 N.Y.S. 428, 194 App. 
Div. 211. 

(7) Circuit court improperly order¬ 
ed a party defendant to permit in¬ 
spection of contents of safe deposit 
box on motion of plaintiff in absence 
of a designation in order of matters 
and things in box to bo inspected and 
a showing of relevancy and material¬ 
ity of such matters and things. 

Mo.—State ox rel. Bostelmann v. 

Aronson, 235 S.W.2d 384, 361 Mo. 
535. 

(8) Other orders. 

N.Y.—Klink v. Hershon, 181 N.Y.S. 

459, 191 App.Div. 004. 

18 C.JT. p 1127 note 48 [a], 

26. Cal.—Union Trust Co. of San 
Diego v. Superior Court In and for 
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subject matter is specifically mentioned in the mo¬ 
tion and notice. 27 Where some of the books and 
papers ordered to be produced are described with 
sufficient certainty, they must be produced notwith¬ 
standing other books and papers mentioned in the 
order are not sufficiently described. 28 

It is not necessary to insert in the order for the 
discovery the consequence of not obeying it. 29 Such 
insertion may not render the order void, 30 although 
it has been held in a particular case that specification 
of a penalty for noncompliance in an order for dis¬ 
covery made by a judge out of court vitiates the 
whole order. 31 

It has been held that an order for the production 
of papers should require that a copy of the docu¬ 
ment in question be left in place of the original and 
that applicant furnish a bond to insure restoration 
of the original document. 32 

While the view has been taken that an order for 
the examination of defendant before trial and an 
order for the examination and inspection of books 
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are distinct proceedings and cannot be united in one 
order, 33 the later cases permit the granting of both 
types of relief in one order. 34 

§ 82. -Time, Place, and Manner of In¬ 

spection 

The time, place, and manner of Inspection should be 
fixed by the order. 

The order should require production and inspec¬ 
tion of writings at such reasonable times as may be 
determined by the trial court; 35 and should limit 
the time within which the inspection should be 
made. 36 Where the circumstances of the case are 
such as to require its early determination, an order 
for inspection of writings should require that it be 
had with despatch. 37 

The order should designate with certainty the 
date for the production and inspection, 38 although 
an order has been held sufficient which fixes a par¬ 
ticular date and such other times as the referee may 
appoint. 39 The order may fix a day for the produc¬ 
tion and inspection different from the day of trial. 40 


San Diego County, 81 P.2d 150, 11 
C.2d 449, 118 A.L.R. 259. 

Adversary’s appellation, of writ¬ 
ings in question need not be adopt¬ 
ed in describing them. 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, supra. 

Documents held to he sufficiently 
identified 

Cal.—Union Trust Co. of San Diego 
v. Superior Court in and for San 
Diego County, supra. 

Description that can he reasonably 
understood by party is sufficient. 

Cal.—Milton Kauffman, Inc., v. Supe¬ 
rior Court in and for Los Angeles 
County, 210 P.2d 88, 94 C.A.2d 8. 

27. U.S.—'Victor G. Bloede Co. v. 
Joseph Bancroft & Sons Co., C.C. 
Del., 98 F. 175, affirmed 106 F. 
396, 45 C.C.A. 354, 52 L.R.A. 734, 
certiorari denied 21 S.Ct. 924, 181 
U.S. 620, 45 L.Ed. 1031. 

28. N.C.—Forsyth County v. Lem- 
ly, 85 N.C. 341. 

29. N.Y.—Rice v. Ehle, 65 Barb. 
185, reversed on other grounds 55 
N.Y. 518. 

30. N.Y.—Rice v. Ehle, supra. 
Whitworth v. Erie R. Co., 37 N. 

Y.Super. 437. 

31. N.Y.—Broderick v. Shelton, 18 
Abb.Pr. 213. 

32. Ga.—Strickland v. Hendricks, 
95 S.E. 741, 22 Ga.App. 212. 

Penalty and conditions of bond 

The penalty of such bond ought 
to be as large as a bond of indem¬ 
nity, with a consent that if the pa¬ 
per in question be not restored, ob¬ 


jections to it shall be waived, and 
that copy may be read in its place. 
Ga.—Strickland v. Hendricks, supra. 

33. N.Y.—New York Assets Reali¬ 
zation Co. v. Pforzheimer, 143 N.Y. 
S. 898, 158 App.Div. 700. 

18 C.J. p 1128 note 53. 

Propriety of joinder of application 
for examination before trial and 
request for inspection see supra § 
80(1). 

Production of writings in aid of ex¬ 
amination before trial see supra § 
52. 

34. N.Y.—Wertheim v. Grombecker, 
240 N.Y.S. 623, 229 App.Div. 16. 

Kulheim v. Bayza, 45 N.Y.S.2d 
869. 

Order for both not prejudicial 

Where plaintiff, in his petition for 
order requiring defendant to produce 
records for inspection and authoriz¬ 
ing taking of depositions before trial, 
attempting to combine court rules 
with respect to petitions for produc¬ 
tion and discovery and authorizing 
trial court to make an order for tak¬ 
ing of depositions of opposite party, 
and no prejudice to defendant re¬ 
sulted, it was not an abuse of discre¬ 
tion for trial court to enter an order 
for discovery by deposition and ex¬ 
amination in conjunction with pro¬ 
duction and discovery of records, to 
enable plaintiff to plead his alleged 
cause of action. 

Mich.—Hallett v. Michigan Consol. 
Gas Co., 299 N.W. 723, 298 Mich. 
582. 

35. Iowa.—Fairbanks Morse & Co. 
v. District Court in and for Palo 
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Alto County, 247 N.W. 203, 215 
Iowa 703. 

N.Y.—McQuade v. Sztykgold, 149 N.Y. 
S.2d 378, 1 A.D.2d 872, reargument 
denied 151 N.Y.S.2d 599, 1 A.D.2d 
950. 

Inspection of property 
Pa.—Bergstresser v. Holt, Com.Fl., 
68 Montg.Co. 158, 66 York.Leg.Rec. 
117. 

36. Mont.—State v. Second Judicial 
Dist. Ct., 71 P. 602, 27 Mont. 441, 
94 Am.S.R. 831. 

18 C.J. p 1128 note 58. 

37. N.Y.—!National Bank of Ridge¬ 
wood in New York v. American 
Surety Co. of New York, 264 N.Y. 
S. 421, 239 App.Div. 853. 

Liquidation of bank 

In an action on bonds brought 
by a bank in process of liquida¬ 
tion, where a speedy determination 
of the issues was necessary in or¬ 
der that depositors be promptly 
paid, it was held that an order for 
the production of writings should 
require that examination thereof be 
made with despatch. 

N.Y.—National Bank of Ridgewood 
in New York v. American Surety 
Co. of New York, supra. 

38. La.—Spears v. Nugent, 2 La. 
Ann. 11. 

18 C.J. p 1128 note 56. 

39. N.Y.—Hallett v. American L. 
Book Co., 83 N.Y.S. 110, 40 Misc. 
652. 

40. La.—Murison v. Butler, 18 La. 
Ann. 296. 
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In the absence of statutory language limiting the 
time for production and inspection of books or writ¬ 
ings to the time of the trial, the order may allow 
examination either before or during the trial. 41 

The order should make reasonable provisions as 
to the place of inspection. 41 - 6 It should generally 
provide that the inspection should be made at de¬ 
fendant’s place of business without removal, 42 or 
that the books should be produced in open court 
or before an officer of the court, 43 although the 
court may in its discretion otherwise fix the place of 
examination, 44 especially where another place of in¬ 
spection is agreed on by counsel of the parties. 45 

Books of account should not be impounded and 
their owner deprived of their use and control. 45 - 5 
A court cannot require a party to move his books, 
papers, and documents from the place where they 
are ordinarily kept to some other place to make it 
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convenient to inspect them. 46 So a party cannot be 
required to produce his books at the office of his 
adversary’s attorney, 47 but may either permit them 
to be inspected at the office of his own attorney or 
furnish duly verified copies of the entries in ques¬ 
tion. 48 It has been held that a party cannot be re¬ 
quired to produce a deed for inspection at a photog¬ 
rapher’s studio in order that it may be photo¬ 
graphed, 49 but it has also been held that where the 
instrument sued on is alleged to be a forgery the 
opposite party is entitled to an order, not only for 
its inspection, but for leave to make photographic 
copies thereof. 50 

The order should require production and inspec¬ 
tion under reasonable conditions as may be deter¬ 
mined by the trial court. 51 The order should be so 
drawn as to interfere as little as possible with the 
conduct of the party’s business, 52 and the admis- 


41. Ill.—Carden v. Ensminger, 161 
N.E. 137, 329 Ill. 612, 68 A.L.R. 
1256. 

41.5 N.Y.—Gugger v. Phillips, 129 
N.Y.S.2d 25, 283 App.Div. 823, 

amendment denied 130 ]ST.Y.S.2d 886. 

foreign corporation 

Where plaintiff was entitled to re¬ 
quire foreign corporation to produce 
its books for inspection and discovery- 
in New York, but it appeared that 
general ledger was in constant use 
by corporation, the court will permit 
corporation, as alternative to produc¬ 
tion of ledger, to produce at its own 
expense photostat copies of relevant 
pages thereof or require inspection 
of ledger in its home office out of 
New York by reimbursing plaintiff 
for reasonable expense incurred 
thereby. 

N.Y.—Sprintz v. Smoler Bros., 50 N. 
Y.S.2d 348. 

Yacht 

In action in New York to recover 
damages for alleged misrepresenta¬ 
tions and fraud in sale of yacht to 
plaintiff, order permitting inspection 
of yacht by defendants before trial 
should have provided for inspection 
in New York on return of yacht from 
Florida in event defendants should 
not desire to inspect yacht in Florida 
at their own expense. 

N.Y.—Gugger v. Phillips, 129 N.Y.S. 
2d 25, 283 App.Div. 823, amendment 
denied 130 N.Y.S.2d 886. 

42* Ill.—Carden v. Ensminger, 161 
N.E. 137, 329 Ill. 612, 58 A.L.R. 1256. 
Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Al¬ 
to County, 247 N.W. 203, 215 

Iowa 703. 

Wis.—Corpus Juris quoted in 
Northern Wisconsin Co-op. Tobacco 


Pool v. Oleson, 211 N.W. 923, 925, 
191 Wis. 586. 

18 C.J. p 1128 note 74. 

Examination by handwriting expert 
In action involving issue whether 
deceased executed a check in favor 
of plaintiff, order permitting inspec¬ 
tion of check by plaintiff, limited to 
hours of 9 A.M. to 5 P.M. at defend¬ 
ant's place of business, only two days 
before trial started, deprived plain¬ 
tiff of a fair opportunity to have the 
document examined by a handwrit¬ 
ing expert and to avail himself of 
expert testimony. 

Idaho.—Lyon v. Melgard, 163 P.2d 
1019, 66 Idaho 599. 

43. Del.—Martin v. D. B. Martin 

Co., 102 A. 373, 10 Del.Ch. 211. 

18 C.J. p 1128 note 75. 

44. Ill.—Denison Cotton Mill Co. v. 
Schermerhorn, 100 N.E. 491, 257 
Ill. 128. 

18 C.J. p 1128 note 76. 

45. Del.—Martin v. D. B. Martin 

Co., 102 A. 373, 10 Del.Ch. 211. 

45.5 Ala.—Ex parte Darring, 7 So.2d 
664, 242 Ala. 021. 

46. Ohio.—Richards v. Buntc, 33 

Ohio Cir.Ct. 37—Richards v. Bun- 
te, 15 Ohio Cir.Ct, N.S., 401. 

47. N.Y.—Fox v. Brega, 5 N.Y.S. 908, 
1 Silv.Sup. 445. 

4a N.Y.—Fox v. Brega, supra. 

49. N.Y.—Beck v. Bohm, 88 N.Y.S. 
584, 95 App.Div. 273. 

18 C.J. p 1128 note 68. 

50. N.Y.—Corbet v. Union Dime 

Sav. Inst., 122 N.Y.S. 268, 67 Misc. 
175. 

18 C.J. p 1128 note 69. 

51. Fla.—Hollywood Beach Hotel & 
Golf Club v. Gilliland, 191 So. 30, 
140 Fla. 24. 


Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo* Al¬ 
to County, 247 N.W. 203, 215 Iowa 
703. 

52. Iowa.—Independent Order of 
Foresters v. Scott, 272 NW. 68, 
223 Iowa 105. 

N.Y.—Barclay v. Barclay, 155 N.Y. 
S. 632, 171 App.Div. 892. 

Bell v. Frank Gilbert Paper Co., 
193 N.Y.S. 26, 117 Misc. 610, af¬ 
firmed 193 N.Y.S. 925, 201 App.Div. 
867—Richmond v. Josephthal, 193 
N.Y.S. 26, 117 Misc. 610, affirmed 
Richmond v. Hercules Paper Cor¬ 
poration, 193 N.Y.S. 951, 201 App, 
Div. 870—Gilbert v. Frank Gilbert 
Paper Co., 193 N.Y.S. 26, 117 Misc. 
610, affirmed 193 N.Y.S. 933, 201 
App.Div. 868. 

Business offices ox convenient place 
therein 

Order directing a party to produce 
certain books and records for in¬ 
spection at such party's business of¬ 
fices or at a convenient place there¬ 
in, was held not unreasonable or 
unduly burdensome on such party. 
Fla.—Hollywood Beach Hotel & Golf 
Club v. Gilliland, 191 So. 30, 140 
Fla. 24. 

Principal place of business 
Whether an order for the discovery 
of corporate writings shall require 
that they be inspected at the princi¬ 
pal place of business of such cor¬ 
poration has been held to be a mat¬ 
ter within the discretion of the trial 
court since such corporation has no 
absolute right to have inspection of 
documents made at its principal 
place of business, and rule requiring 
inspection at such place is merely 
one founded on convenience. 

Iowa.—Independent Order of For¬ 
esters v. Scott, 272 N.W. 68, 223 
Iowa 105. 
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DISCOVERY § 82 


sion of outsiders to the office of the party during 
business hours for a considerable period will not be 
directed except for cogent reasons. 53 The court 
will not order writings to be taken from one party 
and delivered to his adversary, 54 or to experts for 
an ex parte examination not in the presence of the 
party. 55 There is authority to the effect that the 
examination may be made in a foreign state under 
the supervision of a proper officer, 56 but there is 
also authority holding that an order requiring the 
transmission of a document for expert examination 
outside the state is improper. 56 * 5 

If an order for discovery of writings provides 
that the documents be deposited, the length of time 
for which they must be deposited should be stated; 57 
but the business books of a going concern will not 
be compelled to be deposited in court for a space of 
time. 58 An order for the deposit of books and pa¬ 
pers will not be made where the party has offered to 


permit his adversary to inspect them at all reason¬ 
able times. 53 In some jurisdictions a party cannot 
be required to deposit his papers in the clerk's of¬ 
fice, 60 but in others such an order is authorized. 61 

Limitations on production and inspection . In 
addition to limitations as to time, place, and man¬ 
ner of inspection which have been noted in the pre¬ 
ceding paragraphs of this section, orders for dis¬ 
covery of writings or other matters should be lim¬ 
ited in conformity with the provisions of the stat¬ 
utes authorizing the remedy, 62 must be limited to 
writings within the custody and control of the party 
to whom the order is directed, 63 and inspection 
should be limited to the books, papers, or property 
mentioned in the petition for the order. 64 The or¬ 
der for production and inspection of books or pa¬ 
pers should also be limited to those which are ma¬ 
terial and necessary to the case under considera¬ 
tion, 65 or to such documents or entries in the books 


Referee may be appointed, in 
accordance with applicable statutory 
provisions, to direct and superintend 
discovery and inspection of a party’s 
papers to the end that its business 
shall not be subjected to undue in¬ 
terference. 

N.Y.—Bell v. Frank Gilbert Paper 
Co., 193 N.Y.S. 26, 117 Misc. 610, 
order affirmed 193 N.Y.S. 925, 201 
App.Div. 867—Richmond v. Joseph- 
thal, 193 N.Y.S. 26, 117 Misc. 610, 
affirmed Richmond v. Hercules 
Paper Corporation, 193 N.Y.S. 951. 
201 App.Div. 870—Gilbert v. Frank 
Gilbert Paper Co., 193 N.Y.S. 26, 
117 Misc. 610, affirmed 193 N.Y.S. 
933, 201 App.Div. 868. 

53. N.Y.—Caslow v. Mawhinney, 122 
N.Y.S. 270. 

54. N.J.—Hilyard v. Harrison Tp., 
37 N.J.Law 170. 

Wis.—Corpus Juris quoted in 
Northern Wisconsin Co-op Tobacco 
Pool v. Oleson, 211 N.W. 923, 925, 
191 Wis. 586. 

55. Pa.—In re Yardley, 21 Pa.Dist. 
215. 

56. Va.—Avis v. Lee, 77 Va. 553. 

56.5 Mich.—Equitable Life Assur. 
Soc. of U. S. v. MacMahon, 37 N.W. 
2d 769, 325 Mich. 90. 

Exhibit on trial 

In insurer’s interpleader suit to 
determine who was entitled to pro¬ 
ceeds of life policy, trial court im¬ 
properly required transmission of a 
document, purporting to be a change 
of beneficiary, for expert examination 
outside jurisdiction of court, where 
document would of necessity be an 
exhibit on trial and order would de¬ 
prive claimant of statutory right to 
apply for production of the document 
in order to prepare for trial. 


Mich.—Equitable Life Assur. Soc. of 
U. S. v. MacMahon, supra. 

57. N.Y.—Stow v. Betts, 7 Wend. 
536. 

58. N.Y.—Coslow v. Mawhinney, 122 
N.Y.S. 270. 

Julio v. Ingalls, 17 Abb.Pr. 448. 

59. Pa.—Beatty v. Jones, S3 Pa.Co. 
560. 

60. N.C.—Mills v. Biscoe Lumber 
Co., 52 S.E. 200, 139 N.C. 524. 

61. N.Y.—Beck v. Bohm, 88 N.Y.S. 
584, 95 App.Div. 273. 

Supervision of inspection 

Where order providing for in¬ 
spection of defendants’ books and rec¬ 
ords by plaintiff directed that books 
and records be deposited with clerk 
of court, court did not abuse its dis¬ 
cretion because it did not make pro¬ 
vision for supervision by defendants 
of plaintiff’s examination of the 
books and records, so that no improp¬ 
er use would be made of the books 
and records and so that they would 
not be misplaced, destroyed, or lost. 
Wis.—Culligan, Inc. v. Rheaume, 67 
N.W.2d 279, 268 Wis. 298. 

62. N.Y.—Chippona v. General Rail¬ 
way Signal Co., 292 N.Y.S. 393, 249 
App.Div. 255. 

63. Iowa.—Davis v. District Court 
in and for Allamakee County, 192 
N.W. 852, 195 Iowa 688. 

64. Wis.—Corpus Juris quoted in 
Northern Wisconsin Co-op Tobacco 
Pool v. Oleson, 211 N.W. 923, 925, 
191 Wis. 586. 

18 C.J. p 1129 note 88. 

65. N.Y.—Kahn v. Fifth Avenue 
Coach Co., 13 N.Y.S.2d 174, 257 App. 
Div. 360. 

S.C.—Royster v. Unity Life Ins. Co., 
8 S.E.2d 875, 193 S.C. 468. 
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Discretion of court 

In proceedings to compel defend¬ 
ant power company to furnish plain¬ 
tiff consumers with current at the 
rates at which it is furnished to oth¬ 
er like consumers under similar cir¬ 
cumstances where inspection of con¬ 
tracts between defendant power com¬ 
pany and other consumers was 
sought, it was held that the order 
should not authorize inspection of 
more than are reasonably sufficient 
to establish allegations of discrimi¬ 
nation in rates, the actual number 
of copies of contracts being a matter 
for the sound legal discretion of the 
presiding judge. 

N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 105 S.E. 28, 
180 N.C. 422. 

Order too broad 

In a stockholder’s suit against a 
common carrier bus corporation, it 
has been held that an order relating 
to sixty two separate items cover¬ 
ing a thirteen year period and di¬ 
recting the production of eight speci¬ 
fied classes of books and records cov¬ 
ering the same period was too broad 
an inquisition in scope of items and 
period of time covered. 

N.Y.—Kahn v. Fifth Avenue Coach 
Co., 13 N.Y.S.2d 174, 257 App.Div. 
360. 

Document given to counsel by mis¬ 
take 

Where counsel of one of the par¬ 
ties has by court order been given 
permission to inspect and copy & 
certain specified number of docu¬ 
ments, and it appears that by mis¬ 
take such counsel has been given a 
document not included in the list, an 
order will be made requiring the re* 
turn of such document with all 
copies thereof. 
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as show the transactions relating to the claim in 
controversy, 66 although it has been held that the 
relevancy of all parts of the documents which are 
not sealed will be presumed. 67 

An order for the production of writings for in¬ 
spection need not be limited to visual inspection 
alone but may authorize the taking of memoranda 
from the writings inspected. 68 Similarly it has been 
held that an order for inspection may properly in¬ 
clude authority to take photographs 69 or to make 


tests of the material in question. 70 Under the view 
that the courts should closely scrutinize applications 
which contemplate the taking of samples for chem¬ 
ical inspection, as discussed supra § 81, it has been 
held that an order authorizing such discovery under 
certain circumstances is too broad. 71 Statutes pro¬ 
viding for inspection of material have also been held 
not to contemplate an order to test such material by 
chemicals or by soap and water, 72 or by other tests 
which affect the fiber, the texture, or the condition 
of such material. 73 Particular orders have been re- 


Vt.—Sparrow v. Vermont Sav. Bank, 
110 A. 433, 94 Vt. 283. 

66. Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 215 Iowa 
703. 

N.Y.—Bartlett v. Sanford, 278 N.Y.S. 
578, 244 App.Div. 722—Hay v. Re¬ 
public Trading: Co., 172 N.Y.S. 573, 
184 App.Div. 537. 

American Seal-Kap Corporation 
v. Smith Lee Co., 277 N.Y.S. 549, 
154 Misc. 176, affirmed 289 N.Y.S. 
756, 248 App.Div. 617. 

Wis.—Corpus Juris quoted in North¬ 
ern Wisconsin Co-op. Tobacco Pool 
v. Oleson, 211 N.W. 923, 925, 191 
Wis. 586. 

18 C.J. p 1129 note 89. 

67. Del.—Martin v. D. B. Martin 
Co., 102 A. 373, 10 Del.Ch. 211. 

68. Ill.—Carden v. Ensmingrer, 161 
N.E. 137, 329 Ill. 612. 

N.Y.—Middlemark v. Stern, 53 N.Y.S. 
2d 70. 

18 C.J. p 1129 note 91. 

Order may permit copying* of docu¬ 
ment 

N.Y.—Chesapeake Industries v. Selz- 
nick Releasing Organization, 148 
N.Y.S.2d 736, affirmed 153 N.Y.S.2d 
545, 2 A.D.2d 666—Destin v. 

Bernard Mayer Estates, Inc., 123 N. 
Y.S.2d 271—3021 Corp. v. Napoli, 
49 N.Y.S.2d 399. 

69. N.Y.—Frank v. Papa, 31 N.Y.S. 
2d 704, 263 App.Div. 844—Treacy v. 
F. W. Woolworth Co., 292 N.Y.S. 
767, 249 App.Div. 864—Chippona v. 
General Railway Signal Co., 292 N. 
Y.S. 393, 249 App.Div. 255. 

3021 Corp. v. Napoli, 49 N.Y.S.2d 
399—La Pasta v. Bacon, 40 N.Y.S. 
2d 653. 

Eyeglass frames 

In action for negligence and breach 
of warranty, where defendant 
claimed that eyeglass frames were 
composed of highly inflammable ma¬ 
terial and that Are originated with 
such frames rather than with combs 
purchased from defendant, as claimed 
by plaintiffs, an order authorizing 
defendant to inspect and to make 
photographs of frames in order to 
present facts to jury has been held 
to be valid. 


N.Y.—Treacy v. F. W. Woolworth 
Co., 292 N.Y.S. 767, 249 App.Div. 
864. 

Inspection of industrial plant; mo¬ 
tion pictures 

(1) In action against bottling com¬ 
pany for injuries suffered when a bot¬ 
tle containing beverage exploded, per¬ 
mitting plaintiff as part of examina¬ 
tion before trial to take motion pic¬ 
tures of manufacturing processes of 
defendant was an improvident exer¬ 
cise of discretion. 

N.Y.—Devine v. Pepsi Cola Metropol¬ 
itan Bottling Co., 110 N.Y.S.2d 98, 
279 App.Div. 869. 

(2) Where plaintiff had sustained 
injuries when automobile battery, 
which had been installed in plaintiff’s 
automobile exploded, plaintiff would 
be entitled, on his motion for dis¬ 
covery and inspection in action 
against seller of battery and based on 
negligence and breach of warranty, to 
inspect battery factory and manu¬ 
facturing process, to take samples of 
material and chemical used in manu¬ 
facture of such battery, and to take 
still photographs, rather than mo¬ 
tion pictures, of manufacturing proc- I 
esses, even though present processes 
allegedly differed from those which 
obtained at time of accident. 

N.Y.—:Field v. B. F. Goodrich Co., 124 

N.Y.S.2d 256. 

(3) In action for injuries sus¬ 
tained by contracting silicosis, order 
granting plaintiff discovery and in¬ 
spection of defendant’s plant, which 
permitted as incidental thereto the 
taking of photographs was held to 
be valid. 

N.Y.—Chippona v. General Railway 
Signal Co., 292 N.Y.S. 393, 240 App. 
Div. 255. 

(4) The case of Manglono v. Gen¬ 
eral Ry. Signal Co., 200 N.Y.S. 226, 
248 App.Div. 847, afiirmed on reargu¬ 
ment 296 N.Y.S. 457, 250 App.Div. 
828, to the extent that it did not per¬ 
mit the taking of photographs of ma¬ 
chinery in an industrial plant has 
been expressly overruled. 

N.Y.—Chippoiia v. General Railway 
Signal Co., supra. 

70. N.Y.—Petruk v. South Ferry 
Realty Co., 167 N.Y.S.2d 249, 2 A.D. 
2d 533. 


Jerry & Herbert Lehmann. Inc. 
v. Turtle Bros., 267 N.Y.S. 785, 149 
Misc. 744. 

Test ran of dies 

In action for breach of contract 
whereunder defendant was to manu- 
, facture tableware for plaintiff ac¬ 
cording to sample where sufficiency 
of dies for ordinary quantity produc¬ 
tion was in issue, plaintiff was en¬ 
titled to a pretrial test run of the dies 
under quantity manufacturing con¬ 
ditions. 

N.Y.—Manasen v. Chest Metal 
Products, 87 N.Y.S.2d 732, 194 Misc 
818. 

71. Mo.—State ox rel. Schlueter 
Mfg. Co. v. Beck, 85 S.W.2d 1026, 
337 Mo. 839. 

Paints 

Order authorizing claimant in com¬ 
pensation proceeding to take photo¬ 
graphs of paint shop wherein he al¬ 
legedly contracted occupational dis¬ 
ease, and to tako for chemical analy¬ 
sis three-ounce samples of certain 
paints and thinners used by him dur¬ 
ing period of employment, has, in ap¬ 
plying the text rule, been held to be 
Invalid where application disclosed 
that applicant must have had knowl¬ 
edge of condition of paint shop and 
kind of paint used, and inspection 
was sought, mainly on ground that 
applicant’s attorneys were unac¬ 
quainted with technical nature of 
work. 

Mo.—State ox rol. Schlueter Mfg. 
Co. v. Beck, supra. 

72. N.Y.—Beauty Silk Mfg. Co. v. 
Krumholz, 252 N.Y.S. 643, 141 Misc. 
204. 

73. N.Y.—Beauty Silk Mfg. Co. v. 
Krumholz, supra. 

Tests altering object 

(1) Plaintiffs, one of whom was 
struck with stool chain, which broke 
while it was being used to tow an 
automobile, were entitled to an in¬ 
spection of chain by experts, includ¬ 
ing microscopic observation and pho¬ 
tographing, but plaintiffs were not 
entitled to make tests which would 
alter present condition of chain. 

N.Y.—Scully v. Farragut Refrigera¬ 
tion Co., 140 N.Y.S.Sd 614, 207 Misc. 
798. 
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stricted to the production of books, records, and doc¬ 
uments for the purpose only of refreshing the mem¬ 
ory of witnesses. 74 An order limiting examination 
of certain records for the purpose of refreshing 
the recollection of a witness has in a particular case 
been held to be improper as unduly restrictive. 75 

Unless otherwise provided by statute, the order 
need not limit the number of assistants that the 
party may employ in the inspection, as the court 
will see to it that the privilege is not abused, 76 but 
it is not error to limit them, 77 and there must be 
compliance with statutes providing for such limita¬ 
tion. 78 * 

Refused of applicant to accept terms of order. 
Where the party applying for inspection refuses to 
accept the terms of the order, the court may in its 
discretion deny the inspection entirely. 79 

Tender of expense. Where production of docu¬ 
ments would entail great expense in the preparation, 
such expense must first be tendered. 80 

§ 83. - Service of Order 

An order for the production and inspection of books 
or documents must usually be served personally on a 
party; where the party is a corporation service on its 
attorney is sufficient. 

An order for the production and inspection of 
books or documents must be, usually, served person¬ 
ally on the party, 81 although when the party re¬ 
quired to produce books or documents is a corpora¬ 
tion service on its attorney is sufficient. 82 


DISCOVERY §§ 82-84 

Proof of service . A return by the sheriff that he 
executed the order by “delivery of copy” implies 
delivery to each party to whom the service is ad¬ 
dressed. 83 

§ 84. -Modifying or Vacating 

In a proper case, orders for the discovery of writings 
may be modified or vacated. 

The terms of an order for the discovery of books 
or papers may be modified if too broad, or other¬ 
wise improperly framed, 84 as where it might be con¬ 
strued as authorizing an unlawful act, such as the 
breaking open of a safe to obtain the desired in¬ 
spection. 85 

The order should be vacated where it is shown 
to have been improperly granted, 86 where statu¬ 
tory requirements are not complied with, 87 or where 
the order of the court goes beyond the powers con¬ 
templated and conferred by law. 88 An order for 
discovery of writings should also be vacated where 
it is made to appear that the party from whom dis¬ 
covery is sought has not possession or control of 
the books, papers or documents, 89 where he alleges 
that the reasons which previously impelled him to 
refuse to comply with the order, which he seeks 
to set aside, no longer exist and he offers to pro¬ 
duce all books and papers in court, 90 or where the 
documents ordered to be produced contain merely 
hearsay evidence not admissible in behalf of either 
party. 91 


(2) Where a building owner, de¬ 
fendant in a personal injury action 
brought by an injured window clean¬ 
er allegedly because a defective bolt 
broke on cleaner’s safety anchor, was 
permitted to conduct scientific in¬ 
vestigation of bolt which would ma¬ 
terially alter or destroy bolt prior 
to trial of the issues, third-party de¬ 
fendant was entitled to photograph 
bolt, have expense of tests borne by 
owner, have copies of reports furnish¬ 
ed to him, and to be notified of time 
and place of tests in order that he 
could have representatives present. 
N.Y.—Petruk v. South Ferry Realty 
Co., 157 N.Y.S.2d 249, 2 A.D.2d 533. 

74. N.Y.—Michel Cosmetics v. Tsir- 
kas, 296 N.Y.S. 96, 251 App.Div, 
742. 

Smith-Eisemann Corporation of 
America v. Eisenbach, 188 N.Y.S. 
479. 

75. N.Y.—Burrows v. Magnetic Anal¬ 
ysis Corporation, 248 N.Y.S. 365, 
231 App.Div. 619. 

76. N.Y.—Veiller v. Oppenheim, 26 
N.Y.S. 1051, 75 Hun 21, 31 Abb.N. 
Cas. 181. 

18 C.J. p 1129 note 82. 


77. Kan.—Stevens v. Blake, 48 F. 
888, 5 Kan.App. 124. 

78. N.C.—Sheek v. Sain, 37 S.E. 334, 
127 N.C. 226. 

79. N.Y.—Clyde v. Rogers, 94 N.Y. 
541. 

80. U.S.—Northern Fac. R. Co. v. 
Keyes, C.C.N.D., 91 F. 47. 

81. La.—Spears v. Nugent, 2 La.Ann. 

11 . 

18 C.J. p 1129 note 92. 

82. Iowa.—Grand Lodge A. O. U. W. 
v. Webster County Dist. Ct., 130 
N.W. 117, 150 Iowa 398. 

N.Y.—Rossner v. New York Museum 
Assoc., 20 Hun 182. 

83. N.C.—McDonald v. Carson, 94 
N.C. 497. 

84. Fla.—Gables Racing Ass’n v. 
Persky, 156 So. 392, 116 Fla. 77. 

Iowa.—National Clay Products Co. 
v. District Court in and for Cerro 
Gordo County, 243 N.W. 727, 214 
Iowa 960. 

N.Y.—Heath v. Commercial Travel¬ 
ers Mut. Accident Ass’n of Ameri¬ 
ca, 292 N.Y.S. 369, 249 App.Div. 
832—Strong & Trowbridge Co. v. 
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Defiance Mach. Works, 170 N.Y.S. 
414, 182 App.Div. 869. 

18 C.J. p 1129 note 95. 

85. N.Y.—Krooks v. L. & C. Wise 
Co., 28 N.Y.S. 641, 31 Abb.N.Cas. 
46. 

86. Mich.—Lancashire v. Moynihan, 
187 N.W. 319, 218 Mich. 16—People 
v. Kent County Cir. Ct., 38 Mich. 
351. 

87- N.C.—Dunlap v. London Guaran¬ 
ty & Accident Co., 163 S.E. 750, 202 
N.C. 651—Ross v. Robinson, 118 S. 
E. 4, 185 N.C. 548. 

88. N.C.—Dunlap v. London Guaran¬ 
ty & Accident Co., 163 S.E. 750, 
202 N.C. 651—Ross v. Robinson, 
118 S.E. 4, 185 N.C. 548. 

89. U.S.—In re National Public 
Utility Investing Corporation, C.C. 
A.N.Y., 79 F.2d 302. 

Mich.—Lancashire v. Moynihan, 187 
N.W. 319, 218 Mich. 16. 

18 C.J. p 1130 note 99. 

90. Neb.—Sallander v. Prairie Life 
Ins. Co., 200 N.W. 344, 112 Neb. 
629. 

91. Minn.—Powell v. Northern Pac. 
R. Co., 48 N.W. 907, 46 Minn. 249. 



§§ 85-86 DISCOVERY 

§ 85. Sealing Up Portions of Books or Docu¬ 
ments 

Portions of the writings which have no relation to 
the subject of examination may be sealed. 

Where the books contain accounts and transac¬ 
tions which in no way relate to the subject of the 
examination, the party producing them has the right 
to seal such parts of the books so that they shall 
not be exposed to the observation of those who have 
no right to examine them , 92 or the court may in¬ 
spect disputed passages in order to determine the 
right to protection , 93 and may order such parts 
sealed . 94 The affidavit of a party who produces 
books with portions thereof sealed that such sealed 
portions do not relate to the matters in issue is to 
be taken in the first instance as sufficient to protect 
them from examination , 95 but if his adversary can 
show any fair grounds for supposing the sealed 
portions to be material, the court can order them to 
be opened . 96 

Before coming into court for an order that sealed 
portions of books be opened, the party should first 
apply to the referee to whom the case has been re¬ 
ferred . 97 Where plaintiff will have to waive his 
privilege in order to prove his case, it may be pro¬ 
vided that privileged records be sealed and delivered 
to the court so that they will be accessible at the 
trial . 97 * 5 

The inspection of sealed portions of books or pa¬ 
pers renders the party liable for contempt . 98 


27 c.j.s. 

§ 86. Failure to Produce or Permit Inspec¬ 
tion 

Compliance with an order to produce or permit in. 
spection of papers may be enforced by proper remedies. 

An order for the production of books or papers 
must be complied with immediately , 99 but where the 
documents are out of the state, reasonable time will 
be given the party to comply with the order for 
their production . 1 The order must also be complied 
with strictly . 2 Giving leave to a party to examine 
the books at a place other than that provided by the 
order is not a compliance therewith . 3 The party 
required to produce papers under a statutory notice 
to produce must make a thorough effort to comply 
with the terms of such notice , 4 and if unable to com¬ 
ply therewith in whole or in part should so certify 
under oath . 5 Sworn copies may be produced in lieu 
of the originals, where defendant and his books are 
in another state, or at such a great distance that the 
production in court would be attended with great 
inconvenience, expense, or detriment . 6 An order 
requiring production of certain books or in the al¬ 
ternative requiring a deposition of inability to pro¬ 
duce has been held to be sufficiently complied with 
by production of some of such books and deposition 
of inability to produce the balance . 7 

It has been held that the court has inherent pow¬ 
er to impose appropriate sanctions for violations 
of the discovery rules . 7 * 5 For failure to produce or 
permit inspection of writings as required by court 


92. Iowa.—Fairbanks Horse & Co. 
v. District Court in and for Palo 
Alto County, 247 N.W. 203, 215 
Iowa 703—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, 243 N.W. 727, 
214 Iowa 960. 

18 C.J. p 1130 note 2. 

93. Determination, by- clerk subject 
to review by judge 

Where books contain entries with 
which applicant has no concern, the 
order will be conditioned to require 
the deposit of the books in the clerk’s 
office, and to provide for the attend¬ 
ance of a representative of the op¬ 
posite party, the relevancy of the 
contested entries to be determined in 
the first instance by the clerk, with 
summary application for the review 
thereof by the judge in chambers. 
U.S.—Gray v. Schneider, C.C.N.Y., 119 
F. 474. 

94. Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Al¬ 
to County, 247 N.W. 203, 216 Iowa 
703—National Clay Products Co. v. 
District Court in and for Cerro 
Gordo County, 243 N.W. 727, 214 
Iowa 960. 

18 C.J. p 1130 note 4. 


95. Iowa.—National Clay Products 
Co. v. District Court in and for 
Cerro Gordo County, supra. 

18 C.J. p 1130 note 5. 

96. N.Y.—Titus v. Cortelyou, 1 Barb. 
444. 

97. N.Y.—Titus v. Cortelyou, supra. 
97.5 N.Y.— 1 Tripp v. Knox, 1G5 N.Y. 

S.2d 660. 

98. N.Y.—Titus v. Cortelyou, 1 Barb. 
444—Dias v. Merle, 2 Paige 494. 

99. N.Y.—People v. Brower, 4 Paige 
405. 

1- N.J.—Arizona Copper King v. 

Robert, 74 A. 292, 76 N.J.Eq. 251. 

2. N.Y.—Snyder v. Olmstcad, 1 How. 
Pr. 194. 

Subsequent acquisition of control 
When plaintiff, by rule, prays for 
the production of books and papers 
of defendant, and he answers that 
they are not in his possession or con¬ 
trol, and no effort is made to trav¬ 
erse and contradict the answer, and 
in the progress of the trial defendant 
ascertains where they are, and pro¬ 
duces them, and offers them in evi¬ 
dence, this is substantial compliance 
with the order, although there may 
be a well-grounded suspicion that 
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f through the influence of defendant 
they had been secreted. 

La.—Chaffe v. Mackenzie, 10 So. 369, 
43 La.Ann. 1062. 

3. N.Y.—Snyder v. Olmstead, 1 How. 
Pr. 194. 

4. N.Y.—Liggett v. Comprodaily 

Pub. Co., 10 N.Y.S.2d 923, 266 App. 
Div. 1005. 

5. N.Y.—Liggett v. Comprodaily 

Pub. Co., supra. 

6. Fla.—Neaflo v. Miller, 20 So. 252, 
37 Fla. 173. 

Ga.—Branan v. Nashville, etc., R. Co., 
46 S.M. 882, 119 Ga. 738. 

Substitution of copies not accept¬ 
able 

In a particular case, it was said 
that a party cannot by furnishing 
copies preclude his adversary from 
inspecting the originals and com¬ 
pelling their production for that pur¬ 
pose. 

Ph.—H eed v. Stevenson, 12 Phila. 
53C. 

7. N.Y.—Swetnick v. Klein, 285 N.Y. 
S. 281, 246 App.Div. 261. 

7.5 N.J.—Lang v. Morgan’s Home 
Equipment Corp., 78 A.2d 705, 6 N. 
J. 333. 
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order, it has been held that the court may impose a 
fine on the party failing to comply with the order ; 8 
may enforce the order by attachment ; 9 or may pun¬ 
ish the party guilty of such failure for contempt . 10 
It has also been held that, for failure to comply, the 


DISCOVERY § 86 

court may direct that the facts with respect to the 
contents of the writing as stated in the application 
for the order be taken as confessed ; 11 the court 
may debar the party failing to produce writings from 
maintaining a particular claim or defense relating 


Burke v. Central R. Co. of N. J., 
126 A.2d 903, 42 N.J.Super. 387. 

8. N.Y.—American Blue Stone Co. v. 
Cohn Cut Stone Co., 164 N.V.S. 
506, 98 Misc. 439. 

18 C.J. p 1132 note 47. 

8. D.C.—District of Columbia v. 

Bakersmith, 18 App.D.C. 574. 

18 C.J. p 1132 note 48. 

10. Mo.—State ex rel. St. Louis 
Union Trust Co. v. Sartorius, 171 
S.W.2d 569, 351 Mo. 111. 

N.J.—Eaton Axle & Spring Co. 
v. Breeze Corporations, 162 A. 581, 
10 N.J.Misc. 1100, affirmed 168 A. 
285, 111 N.J.Law 282. 

N.Y.—People v. George Henriques & 
Co., 196 N.E. 304, 267 N.Y. 398. 

Capie v. Capie, 228 N.Y.S. 701, 
224 App.Div. 660. 

Provision for use of secondary evi¬ 
dence 

Violation of an order for inspection 
in advance of trial of books, papers, 
etc., pursuant to statute, was punish¬ 
able by contempt, as against conten¬ 
tion that provision of statute au¬ 
thorizing use of secondary evidence 
on trial in event of refusal to comply 
with order was exclusive penalty for 
noncompliance. 

Ala.—Ex parte Darring, 7 So. 2d 564, 
242 Ala. 621. 

•Contesting validity of order 

(1) Party desiring to contest valid¬ 
ity of order requiring production of 
records may refuse to obey and de¬ 
fend in contempt proceeding. 

Ill.—:Firebaugh v. Traff, 186 N.E. 526, 

353 Ill. 82. 

People v. White, 131 N.E.2d 803, 
8 Ill.App.2d 428—Hayes v. Chicago 
Transit Authority, 92 N.E.2d 174, 
340 Ill.App. 375—Hawley Products 
Co. v. May, 41 N.E.2d 769, 314 Ill. 
App. 537. 

(2) Where petition was filed for an 
■order requiring defendants to show 
■cause why they should not be pun¬ 
ished for contempt for refusal to 
obey an order to produce a lease for 
inspection before a commissioner, and 
■defendants filed a sworn answer, and 
petitioner did not attempt to produce 
testimony at hearing on rule but 
merely relied on supporting affidavits 
on information and belief and testi¬ 
mony taken before commissioner and 
made no showing that production of 
lease was relevant to issues in action 
wherein its production was ordered, 
the trial court could discharge de¬ 
fendants on answer without requiring 
them first to establish truth of an¬ 
swer by testimony. 


Ill.—Hawley Products Co. v. May, su¬ 
pra. 

(3) Conviction of contempt for re¬ 
fusal to obey order reversed where 
order was issued improvidently. 

D.C.—Doherty v. Shamley, Mun.App., 
132 A.2d 862. 

Discretion not abused 

Refusing to punish plaintiff for 
contempt for failing to produce books 
and papers for defendant’s inspec¬ 
tion a second time has been held not 
to constitute an abuse of discretion. 
Cal.—Mayo v. Superior Court in and 
for Los Angeles County, C.A., 2 P. 
2d 522. 

Subpoena dnoes tecum 

Where court, in suit for specific 
performance of testator’s agreement 
to bequeath certain property to plain¬ 
tiff for services rendered, ordered de¬ 
fendants to produce for plaintiff’s in¬ 
spection prior will making provision 
for plaintiff, and defendants filed re¬ 
turn which did not deny possession 
of prior will but merely denied pos¬ 
session of will making provision for 
plaintiff, and defendants refused to 
produce prior will, in contempt pro¬ 
ceeding for refusal to comply with 
the order court had power to issue 
subpoena duces tecum for production 
of prior will and court would not be 
prohibited from proceeding further in 
the case. 

Mo.—State ex rel. St. Louis Union 
Trust Co. v. Sartorius, 171 S.W.2d 
569, 351 Mo. 111. 

11. La.—Louisiana Farm Bureau 
Cotton Growers’ Co-op. Ass’n v. 
Bacon, 105 So. 278, 159 La. 169. 

Byrnes v. St. Charles Dairy, 
App., 79 So.2d 584. 

Neb.—Sallander v. Prairie Life Ins. 

Co., 193 N.W. 737, 110 Neb. 332. 
Ohio.—Banks v. Canton Hardware 
Co., 103 N,E.2d 568, 156 Ohio St. 
453. 

18 C.J. p 1132 note 56. 

Proof of contents of document by affi¬ 
davit 

(1) Where an order has been se¬ 
cured by a party to an action to pro¬ 
duce a book, paper, or document in 
possession or control of the adverse 
party under statute, and such party 
refuses to comply with the order, the 
proper practice is for the party de¬ 
siring to use such document in evi¬ 
dence to offer an affidavit setting 
forth the contents thereof, and It 
then becomes the duty of the court 
to instruct the jury to presume that 
the contents of the book, paper, or 
document are such as the affidavit 
alleges them to be. 
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[ Neb.—Sallander v. Prairie Life Ins. 
Co., 193 N.W. 737, 110 Neb. 332. 
Ohio.—Banks v. Canton Hardware 
Co., 103 N.E.2d 568, 156 Ohio St. 
453. 

(2) Under statute providing that 
on failure of party to permit inspec¬ 
tion of documents in his possession 
in accordance with court order, court 
may direct jury to presume material 
contained in them to be such as the 
party seeking inspection, by affidavit, 
alleges it to be, statements of fact in 
affidavit need not give the exact 
terms of the documents but may con¬ 
tain the contents of the documents 
as the affiant believes them to be; 
and affidavit is not sufficient if it al¬ 
leges only a general conclusion as to 
which documents might lead, with no 
allegation as to contents of docu¬ 
ments. 

Ohio.—Banks v. Canton Hardware 
Co., supra. 

(3) Allegation in unverified peti¬ 
tion, based only on information and 
belief, was not tantamount to an 
"affidavit" which could be used as 
evidence under the statute permitting 
a party to prove by his affidavit the 
contents of documents which his ad¬ 
versary fails to produce. 

Kan.—Tri-State Hotel Co. v. South¬ 
western Bell Tel. Co., 125 P.2d 728, 
155 Kan. 358. 

(4) Where verified petition did not 
contain any certificate of officer be¬ 
fore whom it was taken, petition was 
not an "affidavit" within statute pro¬ 
viding that when an adverse party 
refuses to comply with a court order 
proper practice by other party is to 
offer affidavits setting forth contents 
of document. 

Neb.—Kennedy & Parsons Co. v. 
Schmidt, 42 N.W.2d 191, 152 Neb. 
637. 

(5) Under statute providing that 
on refusal to obey order for inspec¬ 
tion of document, court may direct 
jury to presume document to be such 
as party applying for it alleges it to 
be if such document is wanted as 
evidence by party applying therefor, 
it is the party applying for docu¬ 
ment, not his attorney, who must 
allege character of document before 
instruction is authorized, and the al¬ 
legation must be under oath. 

Or.—Fine v. Harney County Nat. 
Bank, 170 P.2d 365, 181 Or. 411, 
opinion set aside on other grounds 
182 P.2d 379, 181 Or. 411, 171 A.L.R. 
867. 
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iscovery sought ; 12 or the court may, in its 
n , 13 render a judgment of nonsuit or de- 
ainst the party , 14 as far as the facts relate 
part of the action or defense to which the 
: papers are alleged to apply , 15 or may ex- 
2 documents from being given in evidence . 16 

e other hand, it has been held that a court 


having obtained jurisdiction of a party cannot con¬ 
demn him without a hearing, merely because he is 
in contempt of court, for failure to comply with a 
court order for production of writings , 17 nor should 
penalties be imposed until it is ascertained judicially 
that such refusal was without good reason , 18 and 
that the evidence sought is pertinent to the issues 


—Intercliemical Corp. v. Un- 
inting & Finishing Co., 120 
30, 39 N.J. Super. 318. 
ingold v. Walworth Bros., 
E. 675, 238 N.Y. 446. 
dty to comply with, order 
defendant failed to comply 
jovery order to make certain 
available and failed to an- 
.errogatories, the court had 
7 to strike defense and enter 
judgment without supple- 
>rder; however, as ordinari- 
lending party was given at 
second opportunity to com- 

terchemical Corp. v. XJncas 
ig & Finishing Co., 120 A.2d 
N.J.Super. 318. 

—Carter v. Southern R. Co., 
. 209, 3 Ga.App. 34. 

1132 note 57. 

—National Bondholders Cor- 
Dn v. Austell Bank, 9 S.E.2d 
i0 Ga. 411. 

-ris v. Oxford Metal Spin- 
2o., 43 N.E.2d 186, 315 Ill. 
90. 

Hargue v. Perkins, 295 S.W. 
1132 note 58. 

oceedings under court rule 
ing court to strike pleadings 
enter judgment on motion 
litigant fails to comply with 
produce records for the in- 
of the adverse party, the 
■ is stricken and the judg- 
sndered on the presumption 
i refusal to produce evidence 
L to the administration of due 
was but an admission of the 
? merit in the asserted de- 

rris v. Oxford Metal Spin- 
Co., 43 N.E.2d 186, 315 Ill. 
190. 

t in. support of motion 
* court rule authorizing court 
e pleadings and to enter judg- 
n motion, where a litigant 
comply with order to produce 
for inspection of adverse par- 
ant could not question suffi- 
>f adverse party's affidavit in 
of such motion as affidavit 
mecessary, and court could 
uch relief on oral motion of 
party or sua sponte. 
rris v. Oxford Metal Spin- 
30., supra. 


15. N.Y,—Follett v. Weed, 3 How. 
Pr. 360. 

Pa.—Wills v. Kane, 2 Grant 46. 

16. Mass.—Spellman v. Metropolitan 
Transit Authority, 104 N.E.2d 493, 
328 Mass. 446. 

IST.Y.—Burgin v. Ryan, 263 N.Y.S. 

242, 238 App.Div. 122. 

Tex.—Railway Exp. Agency v. Spain, 
Civ.App., 249 S.W.2d 644, appeal 
dismissed 255 S.W.2d 509, 152 Tex. 
198. 

18 C.J. p 1132 note 60. 

Application for exclusion 

Under Civ.Pract.Act, whether ap¬ 
plication to preclude introduction of 
document in evidence for failure to 
produce it for inspection on notice 
should be made at special term or on 
trial rests largely in court's discre¬ 
tion. 

N.Y.—Burgin v. Ryan, 263 N.Y.S. 242, 
238 App.Div. 122. 

Signed, statements 

Statute preventing admission in 
evidence in personal injury actions of 
signed statements, of which copy has 
been demanded by injured party and 
refused, applies to any writing sign¬ 
ed by injured party, or his represen¬ 
tative, such as letter, filled in acci¬ 
dent blank of insurer, or any other 
form, stating facts connected with 
cause of action, whether given volun¬ 
tarily or on request of defendant, his 
insurer, or their representatives, 
whether it makes claim for damages, 
or whether it is delivered manually, 
by mail, by messenger, or otherwise. 
Mass.—Spellman v. Metropolitan 
Transit Authority, 104 N.E.2d 493, 
328 Mass. 446. 

Public record 

Where defendant under statute re¬ 
lating to obtention of copies of writ¬ 
ings to be offered in evidence de¬ 
manded of plaintiff permission to 
inspect a letter allegedly written by 
defendant, plaintiff was not required 
to deliver a copy of the letter to de¬ 
fendant to authorize admission of a 
photostatic copy of the letter, where 
defendant had notice that the photo¬ 
static copy was a public record equal¬ 
ly accessible to both parties and that 
plaintiff did not have control of the 
original letter. 

Kan.—Hoffman v. Hoffman, 135 P.2d 
887, 156 Kan. 647. 

17. N.Y.—People v. George Henri- 
ques & Co., 196 N.E. 304, 267 N.Y. 
398. 

18 C.J. p 1132 note 61. 
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“Punishment cannot take the form 
of a deprivation of the constitutional 
right to a trial and hearing before 
condemnation upon unproven charg¬ 
es." 

N.Y-—People v. George Henriques & 
Co., supra. 

Striking out entire answer 

In action for fraud in sale of stock, 
defendants' refusal to produce books, 
papers, and documents, to ascer¬ 
tain value of stock, order striking 
out the entire answer and granting 
judgment for plaintiff has been held 
to be improper within the text rule. 
N.Y.—Feingold v. Walworth Bros., 
144 N.E. 675, 238 N.Y. 446. 

18. Del.—Gottlieb v. McKee, Ch., 107 
A.2d 240. 

Ga.—West v. Atlanta Loan & Sav¬ 
ing Co., 95 S.E. 721, 22 Ga.App. 
184. 

18 C.J. p 1132 note 50. 

Compliance with contempt order as 
condition to review of merits 
U.S.—National Ass’n for Advance¬ 
ment of Colored People v. State of 
Ala., ex rel. Patterson, Ala., 78 S- 
Ct. 1163. 

Impeding justice or suppressing evi¬ 
dence 

“The penalty . . . should be 

resorted to only where there is a 
clear and deliberate attempt to im¬ 
pede justice or to suppress evidence." 
N.Y.—David off v. Bamdas, 204 N.Y.S. 

543, 209 App.Div. 592. 

Evidence 

(1) Unless trial court has evidence, 

direct or circumstantial, on which 
to base a finding that a party has 
refused to produce, pursuant to an 
order of discovery, papers in exist¬ 
ence and relating to merits of the 
action, such court is without juris¬ 
diction to make an order under Civ. 
Pract.Act § 325, punishing parties 

for refusal to obey the order to pro¬ 
duce. 

N.Y.—Feingold v. Walworth Bros., 
144 N.E. 675, 238 N.Y. 446. 

(2) From a refusal by a party to 

obey an order to produce books, a 
presumption arises that the books, 
if produced, would furnish evidence 
material to such party, but no pre¬ 
sumption arises that such books ex¬ 
ist. * 

N.Y.—Feingold v. Walworth Bros., 
supra. 

(3) Evidence in a particular case 
was held sufficient to support find¬ 
ings of existence of certain papers 
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and should be produced . 19 A penalty should not be 
imposed where the application for the production is 
ambiguous on its face , 20 or does not conform to the 
statutes , 21 or where a proper order has not been 
entered . 21 * 6 

Statutory provisions authorizing the court to 
strike the pleading of a party as an additional pun¬ 
ishment for his failure to obey an order or subpoena 
in an action requiring his attendance have been held 
not to apply to disobedience of orders for the pro¬ 
duction of writings where no action is pending . 22 
Under the practice in some jurisdictions, a penalty 
cannot be imposed for disobedience of the statutory 
notice to produce, but an order for production must 
have been made . 23 A party's failure to comply with 
an order for discovery has been held not to author¬ 
ize the court to compel such party to make any ad¬ 
missions of his adversary's claim beyond that which 
would be implied from neglect to plead . 24 


DISCOVERY § 86 

One required by an order illegally or improvident- 
ly issued to produce documents may refuse to com¬ 
ply therewith and invoke the supervisory power of 
the courts for relief . 25 

The question whether the books called for have 
been produced is for the court to determine . 25 The 
burden is on the parly who obtained the order of dis¬ 
covery to establish that there has not been a com¬ 
pliance with it . 26 * 5 The merits of principal case 
will not be considered on a proceeding dealing with 
the failure to comply with an order for the produc¬ 
tion of books and papers . 26 * 10 

Waiver. The right to object to failure to com¬ 
ply with a notice for the inspection of writings may 
be waived . 27 

Excuses . The burden is on the party failing to 
comply with an order for the production of docu- 


which defendants refused to produce 
pursuant to an order of discovery. 
N.Y.—Feingold v. Walworth Bros., 
supra. 

(4) Evidence held to show willful 
noncompliance with order. 

N\J.—Lang- v. Morgan's Home Equip¬ 
ment Corp., 7S A.2d 705, 6 N.J. 333. 
N.Y.—In re Williams’ Estate, 102 N. 
Y.S.2d 908, 199 Misc. 221. 

Striking* out pleading*; default 

(1) Evidence in a particular case 
was held not sufficient to show that 
one defendant had willfully with¬ 
held books or papers which he had 
been ordered to produce to authorize 
adjudging him in contempt, striking 
out his answer, and permitting plain¬ 
tiff to proceed as on a default. 

N.Y.—Davidoff v. Bamdas, 204 N.Y.S. 

543, 209 App.Div. 592. 

(2) Defendant's failure to comply 
with orders, requiring it to produce 
books, made on petition which failed 
to show that such production was 
necessary to cause of action, and 
there being no showing precise 
thing needed by plaintiff to complete 
proof was contained in books, was 
held not to have justified judgment 
by default. 

Mo.—Dowden v. Walrus Mfg. Co., 205 
S.W. 258, 199 Mo.App. 657. 

(3) Answers of individual defend¬ 
ants, who were not subject to an 
order of discovery applying to cor¬ 
porate defendants, although they 
may have combined with corporate 
defendants in suppressing the evi¬ 
dence ordered, could not be stricken 
out, under Civ.Pract.Act § 325, since 
that provision limits the penalty to 
the adverse party who has disobeyed 
the order. 

N.Y.—Feingold v. Walworth Bros., 
144 N.E. 675, 238 N.Y. 446. 


Nonsuit 

Refusal to enter a nonsuit because 
of plaintiff’s alleged failure after no¬ 
tice to produce certain records was 
held to be proper where it appeared 
that he produced a certain book and 
that he kept no carbon copies of cer¬ 
tain notices that were sought. 

Ga.—West v. Atlanta Loan & Sav¬ 
ing Co., 95 S.E. 721, 22 Ga.App. 
184. 

19. Cal.—Commercial Bank of Span¬ 
ish America v. Superior Court of 
California in and for City and 
County of San Francisco, 220 P. 
422, 192 C. 395. 

18 C.J. p 1132 note 51. 

Communications between agents 
Communications from one agent to 
another with respect to a past trans¬ 
action being usually inadmissible in 
evidence in favor of third persons, 
noncompliance with an order requir¬ 
ing production of writings constitut¬ 
ing such communications has been 
held not to justify imposition of 
penalties for contempt. 

Cal.—Commercial Bank of Spanish 
America v. Superior Court of Cali¬ 
fornia in and for City and County 
of San Francisco, supra. 

Evidence insufficient to show non- 
compliance 

Affidavit supporting motion for or¬ 
der to inspect books, not disclosing 
documents desired nor showing con¬ 
tents or relevancy thereof, has been 
held insufficient as evidence on non- 
compliance with order. 

Idaho.—Hayhurst v. Boyd, 300 P. 895, 
50 Idaho 752. 

20. U.S.—Victor G. Bloede Co. v. 
Joseph Bancroft & Sons Co., C.C. 
Del., 110 F. 76. 

21. U.S.—'Victor G. Bloede Co. v. 
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Joseph Bancroft & Sons Co., su¬ 
pra. 

21.5 N.Y.—Segal v. Princess Ann 
Girl Coat, Inc., 137 N.Y.S.2d 242, 
285 App.Div. 811. 

22. N.Y.—People v. George Henri- 
ques & Co., 196 N.E. 304, 267 N.Y. 
398. 

23. Ga.—West v. Atlanta Loan <& 
Saving Co., 95 S.E. 721, 22 Ga.App. 
184. 

Kan.—Hoffman v. Hoffman, 135 P.2d 
887, 156 Kan. 647. 

18 C.J. p 1132 note 55. 

24. Pa.—Wills v. Kane, 2 Grant 46. 

25. La.—Louisiana Farm Bureau 
Cotton Growers’ Co-op. Ass’n v. 
Bacon, 105 So. 278, 159 La. 169. 

Party’s right to adjudication 

Person directed to produce book 
or paper for inspection has been held 
to be entitled to adjudication as to 
whether proper case is presented be¬ 
fore being compelled to obey such 
command. 

N.Y.—-Carlisle v. Bennett, 277 N.Y.S. 
187, 243 App.Div. 186, affirmed 277 
N.Y.S. 197, 243 App.Div. 655, re¬ 
versed on other grounds 197 N.E. 
220, 268 N.Y. 212. 

Void order 

Tex—Saenz v. Sanders, Civ.App., 241 
S.W.2d 316. 

26. U.S.—Victor G. Bloede Co. v. 
Joseph Bancroft & Sons Co., C.C. 
Del., 110 F. 76. 

Pa.—Keim’s Estate, 1 Woodw. 108. 

26.5 Ill.—Olson v. Elmore Real Es¬ 
tate Imp. Co., 73 N.E.2d 796, 331 
Ill.App. 620. 

26.10 Ill.—Olson v. Elmore Real Es¬ 
tate Imp. Co., supra. 

27. Ohio.—Halstead v. Manhattan 
Life Ins. Co., 14 Ohio N.P.,N.S„ 
113. 
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explain his failure . 27 - 5 It is a sufficient ex- 
he failure to obey an order for the produc- 
Doks that the party states on oath that he 
uch books in his possession , 28 or knowl- 
/here they are , 29 and denies all control of 
or papers sought , 30 provided he shows that 
l with possession if he ever had it before 
of court was made and that the books are 
roperty , 31 especially where the papers de- 
would naturally be in his possession . 32 
, he must swear positively that they are not 
issession or control, or state facts which 
denial of knowledge are the equivalent of 
assertion . 33 

ct that the books are out of the state is no 
and it is not sufficient to state on oath 
books contain no entries relative to the 
1 controversy , 35 or that the entries are false 
r that the agent of the opposite party had 
jss to the books shortly before suit was 
when further examination was denied . 37 
action of inability to produce cannot be 
the hearing if not made in opposition to 
or on the hearing of the appeal from the 


npliance with an order of inspection may 
sed on technical grounds . 38 - 5 It is no ex- 
failure to produce books in the possession 
.y that he will be put to inconvenience to 
, 39 A party having the right to enter rent¬ 


ed premises for purposes of inspection is not excused 
from compliance with an order to permit inspection 
of such premises because a tenant therein objects to 
such inspection . 40 

In an action involving an association, it has been 
held that the organization can invoke the constitu¬ 
tional rights of its members to excuse its noncom¬ 
pliance with an order for the production of its mem¬ 
bership lists . 40 - 5 

§ 87. Use of Documents Produced 

Documents produced may be withdrawn after a rea¬ 
sonable time for inspection, and provision may be made 
for the protection of their contents from general publicity. 

On an order to produce a book or paper in court 
counsel for the adverse party has the right to ex¬ 
amine such book or paper before introducing it in 
evidence . 41 Books produced on the oral examina¬ 
tion of a party to enable him to refresh his memory 
may be marked for identification but may not for 
this reason be inspected; but where the party re¬ 
freshes his recollection by the use of the book or 
document, it may be inspected by counsel as to the 
portion used, and the witness may then be asked to 
state the date of the first and last entries in the book 
to fix a period that it covers, and although the mem¬ 
ory of the witness is not refreshed by the inspection, 
the entry may be inspected and the witness examined 
thereon . 42 It has been held that the books of a cor¬ 
poration, produced under a subpoena duces tecum to 
refresh the memory of the officer of a corporation 


—Gottlieb v. McKee, Ch., 

. 240. 

-Askew v. Randolph. Carney 
a.App., 128 A.2d 788. 

Ln v. Rabhor Co., 299 N.Y.S. 
App.Div. 781. 

183 note 64. 

plaintiff failed to submit 
i response to pretrial de- 
their inspection in sincere 
t such records did not exist, 
al days before trial after 
g such records immediate- 
them for inspection, trial 
not abuse discretion in re- 
ich records in evidence and 
? trial on all issues after 
fer to order separate trial 
>f damages was declined by 

md v. Village of Princeton, 
.2d 197, 250 Minn. 472. 
troyed 

person required to produce 
. records, pursuant to court 
adverse examination, show- 
. such books or records were 
,ce, and that they had been 
failure to produce such 
. records did not constitute 


noncompliance with court order such 
as could properly be made basis for 
contempt citation. 

N.C.—Gal yon v. Stutts, 84 S.E.2d 822, 
241 N.C. 120. 

29. Mich.—Lamb v. Lippincott, 73 
N.W. 887, 115 Mich. 611. 

N.Y.—Segal v. Princess Ann Girl 
Coat, Inc., 137 N.Y.S.2d 242, 285 
App.Div. 811. 

30. N.Y.—Watts v. Knevals, 3 N.Y. 
S. 548, 56 N.Y.Super. 592. 

18 C.J. p 1133 note 66. 

31. Mo.—State v. Lucksinger, 79 Mo. 
App. 289. 

N.Y.—Perrow v. Lindsay, 4 N.Y.S. 
795, 52 Hun 115, 16 N.Y.Civ.Froc. 
359. 

32. N.Y.—Hepburn v. Archer, 20 
Hun 535. 

18 C.J. p 1133 note 68. 

33. Mich.—People v. Newaygo Cir. 
Judge, 49 N.W. 921, 41 Mich. 258. 

18 C.J. p 1133 note 69. 

34. N.J.—Arizona Copper King v. 
Robert, 74 A. 292, 76 N.J.Eq. 251. 

35. N.Y.—Elder v. Bogardus, 1 Edm. 
Sel.Cas. 110. 
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*36. N.Y.—Central Nat. Bank v. 
White, 37 N.Y.Super. 297. 

37. Wis.—Williams Mower, etc., Co. 
v. Raynor, 38 Wis. 132. 

38. N.Y.—Press Pub. Co. v. Associ¬ 
ated Press, 58 N.Y.S. IS6, 27 Misc. 
90, 29 N.Y.Civ.Froc. 203, modified 
on other grounds 58 N.Y.S. 708, 41 
App.Div. 493. 

38.5 Cal.—Milton Kauffman, Inc., v. 
Superior Court in and for Los An¬ 
geles County, 210 P.2d 88, 94 C.A. 
2d 8. 

39. N.Y.—Holly Mfg. Co. v. Venner, 
33 N.Y.S. 287, 86 Hun 42, 2 N.Y. 
Ann.Cas. 128. 

40. N.Y.—Kew Homestead Corpora¬ 
tion v. Underwriters Trust Co., 19 
N.Y.S.2d 245, 259 App.Div. 840. 

40.5 U.S.—National Ass’n for Ad¬ 
vancement of Colored People v. 
State of Ala, ex rel. Patterson, 
Ala., 78 S.Ct. 1163. 

41. N.Y.—Strong & Trowbridge Co. 
v. Defiance Mach. Works, 170 N.Y. 
S. 414, 182 App.Div. 869. 

42. N.Y.—Bigio v. Zrike, 170 N.Y.S. 
90, 102 Misc. 561. 
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on his oral examination, cannot be used to refresh 
the memory of a former officer of the corporation 
under an order subsequently obtained for his exam¬ 
ination . 43 

A party who, under rule of court, deposits books 
for inspection may withdraw them after a reason¬ 
able time for inspection and taking copies has ex¬ 
pired . 44 The books should be returned to the party 


DISCOVERY §§ 87-89 

producing them after they have been inspected, al¬ 
though they may be required on the hearing . 45 The 
court may as a condition for making an order for 
production require applicant to undertake not to 
make public the contents of the documents . 46 The 
judge hearing the motion for discovery has no au¬ 
thority to determine the admissibility in evidence 
of the document produced, that being a matter for 
the trial court . 46 * 5 


E, REQUESTS FOR ADMISSIONS OF FACTS 


§ 88. In General 

Statutes or rules of procedure authorizing a party to 
call on the other party to admit any material fact or 
facts or the execution of any material paper or document 
which he intends to use at the trial are constitutional and 
provide for a form of discovery. 

Under statutes or rules of procedure existing in 
some jurisdictions, a party may call on the other 
party to admit any material fact or facts, or the 
execution of any material paper or document which 
he intends to use at the trial . 47 Such statutes or 
rules are constitutional , 48 and the proceeding pro¬ 
vided for is a form of discovery 49 and a part of the 
pre-trial procedure . 50 The statute or rule provid¬ 
ing for requests for admissions is not merely direc¬ 
tory , 51 but substantial compliance therewith is re¬ 
quired . 52 Some discretion is lodged in the trial court 
in the enforcement thereof , 53 but not of such de¬ 
gree as would amount to nullification of its plain 


provisions . 54 

Although the provision is not designed to shift 
the burden of proof , 55 it has the effect of shifting 
to the opposition the burden of denying under oath, 
or admitting, or explaining inability either to deny 
or admit, the requested matter . 56 

Retroactive operation of statute . Under a statute 
authorizing the court to apply remedial statutes to 
proceedings theretofore had, a notice or a demand 
for admissions of fact may be made in an action 
commenced prior to the taking effect of the act pro¬ 
viding therefor . 57 

§ 89. Purpose 

The purpose of statutes and rules of procedure pro¬ 
viding for requests for admissions of facts Is to eliminate 
from the facts at Issue those which will not be disputed 
at the trial, and to expedite the trial. 


43. N.Y.—Searle v. Halstead, 124 N. 
Y.S. 811, 67 Misc. 560. 

44. N.Y.—Stow v. Betts, 7 Wend. 
536. 

45. N.Y.—Stow v. Betts, supra. 

18 C.J. p 1129 note 87. 

46. Pa.—O’Connor v. Tack, 2 Brewst. 
407. 

18 C.J. p 1131 note 36. 

46.5 Cal.—Parker v. Shell Oil Co., 
130 P.2d 158, 55 C.A.2d 48. 

47. Mass.—Butter v. Sovrensky, 175 
N.E. 173, 275 Mass. 88. 

N.Y.—Langan v. First Trust & De¬ 
posit Co., 62 N.Y.S.2d 440, 270 App. 
Div. 700, appeal dismissed 70 N.E. 
2d 15, 296 N.Y. 60, amended on oth¬ 
er grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

Pa.—Dun & Bradstreet, Inc. v. Thom¬ 
as, Com.PL, 5 Lycoming 162. 
Federal practice relating to admis¬ 
sion of facts and of genuineness of 
documents see Federal Courts § 
134 d. 

Source of state statutes and rules 
relating to requests for admissions 
is Federal Rules of Civil Procedure, 
rule 36, 28 U.S.C.A. 

27 C.J.S.—18 


N.Y.—Rusnak v. Doby, 44 N.Y.S.2d 
730, 267 App.Div. 122. 

Tex.—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 593. 

Davis v. Battles, Civ.App., 185 
S.W.2d 177, certified question an¬ 
swered 186 S.W.2d 60, 143 Tex. 378 
—Masten v. Masten, Civ.App., 165 
S.W.2d 225, error refused. 

48. N.Y.—Langan v. First Trust & 
Deposit Co., 62 N.Y.S.2d 440, 270 
App.Div. 700, appeal dismissed 70 
N.E.2d 15, 296 N.Y. 60, amended on 
other grounds 68 N.Y.S.Sd 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

48. Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758. 

Pa.—McDermott v. McDermott, Com, 
PL, 1 Pa.Dist. & Co.2d 599, 55 Lack. 
Jur. 274. 

“This proceeding, of course, is in 

the nature of discovery.” 

Pa.—Scranton Lackawanna Trust Co. 
v. McDermott, 1 Pa.Dist. &. Co.2d 
539, 541, 55 Lack.Jur. 265. 

5a Tex.—Sanders v. Harder, 227 S. 
W.2d 206, 148 Tex. 593. 

Fuller Nurseries & Tree Service 
v. Jones, Civ.App., 253 S.W.2d 946 
—Mosby v. Texas & P. Ry, Co., Civ. 
App., 191 S.W.2d 55. 
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51. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

52. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

53. Pa.—McDermott v. McDermott, 
1 Pa.Dist. & Co.2d 599, 55 Lack.Jur. 
274. 

Tex,—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 593. 

Croan v. McKinney, Civ.App., 185 
S.W.2d 768, affirmed 188 S.W.2d 144, 
144 Tex. 9—Sanchez v. Caroland, 
Civ.App., 274 S.W.2d 114—Masten v. 
Gower, Civ.App., 165 S.W.2d 901. 

54. Tex.—Croan v. McKinney, Civ. 
App., 185 S.W.2d 768, affirmed 188 
S.W.2d 144, 144 Tex. 9. 

55. N.Y.—In re Merritt's Estate, 65 

N.Y.S.2d 206, 187 Misc. 869. ’ 

56. Tex.—Davis r. Battles, Civ.App., 
185 S.W.2d 177, certified question 
answered 186 S.W.2d 60, 143 Tex. 
378. 

57. N.Y.—Koppel Industrial Car 
Equipment Co. v. Portalis & Co.. 
195 N.Y.S. 24, 118 Misc. 670. 
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ments to explain his failure . 27 * 5 It is a sufficient ex¬ 
cuse for the failure to obey an order for the produc¬ 
tion of books that the party states on oath that he 
has no such books in his possession , 28 or knowl¬ 
edge of where they are , 29 and denies all control of 
the books or papers sought , 80 provided he shows that 
he parted with possession if he ever had it before 
the order of court was made and that the books are 
not his property , 31 especially where the papers de¬ 
manded would naturally be in his possession . 32 
However, he must swear positively that they are not 
in his possession or control, or state facts which 
with his denial of knowledge are the equivalent of 
a positive assertion . 33 

The fact that the books are out of the state is no 
excuse ; 34 and it is not sufficient to state on oath 
that the books contain no entries relative to the 
matters in controversy , 35 or that the entries are false 
ones , 35 or that the agent of the opposite party had 
free access to the books shortly before suit was 
brought, when further examination was denied . 37 
The objection of inability to produce cannot be 
raised on the hearing if not made in opposition to 
the order or on the hearing of the appeal from the 
order . 38 

Noncompliance with an order of inspection may 
not be based on technical grounds . 3s * 5 It is no ex¬ 
cuse for failure to produce books in the possession 
of a party that he will be put to inconvenience to 
find them . 39 A party having the right to enter rent- 


27 C.J.S. 

ed premises for purposes of inspection is not excused 
from compliance with an order to permit inspection 
of such premises because a tenant therein objects to 
such inspection . 40 

In an action involving an association, it has been 
held that the organization can invoke the constitu¬ 
tional rights of its members to excuse its noncom- 
pliance with an order for the production of its mem¬ 
bership lists . 40 * 5 

§ 87. Use of Documents Produced 

Documents produced may be withdrawn after a rea¬ 
sonable time for inspection, and provision may be made 
for the protection of their contents from genera* publicity. 

On an order to produce a book or paper in court 
counsel for the adverse party has the right to ex¬ 
amine such book or paper before introducing it in 
evidence . 41 Books produced on the oral examina¬ 
tion of a party to enable him to refresh his memory 
may be marked for identification but may not for 
this reason be inspected; but where the party re¬ 
freshes his recollection by the use of the book or 
document, it may be inspected by counsel as to the 
portion used, and the witness may then be asked to 
state the date of the first and last entries in the book 
to fix a period that it covers, and although the mem¬ 
ory of the witness is not refreshed by the inspection, 
the entry may be inspected and the witness examined 
thereon . 42 It has been held that the books of a cor¬ 
poration, produced under a subpoena duces tecum to 
refresh the memory of the officer of a corporation 


27.5 Del.—Gottlieb v. McKee, Ch., 
107 A.2d 240. 

28. D.C.—Askew v. Randolph Carney 
Co., Mun.App., 128 A.2d 788. 

N.Y.—Klein v. Rabhor Co., 299 N.Y.S. 

149, 252 App.Div. 781. 

18 C.J. p 1133 note 64. 

Mistake 

Where plaintiff failed to submit 
records in response to pretrial de¬ 
mand for their inspection in sincere 
belief that such records did not exist, 
but several days before trial after 
discovering such records immediate¬ 
ly offered them for inspection, trial 
court did not abuse discretion in re¬ 
ceiving such records in evidence and 
continuing trial on all issues after 
court's offer to order separate trial 
on issue of damages was declined by 
defendant. 

Minn.—Lund v. Village of Princeton, 
85 N.W.2d 197, 250 Minn. 472. 
Books destroyed 

Where person required to produce 
books and records, pursuant to court 
order for adverse examination, show¬ 
ed that no such books or records were 
in existence, and that they had been 
destroyed, failure to produce such 
books and records did not constitute 


noncompliance with court order such 
as could properly be made basis for 
contempt citation. 

N.C.—Galyon v. Stutts, 84 S.E.2d 822, 
241 N.C. 120. 

29. Mich.—Lamb v. Lippincott, 73 
N.W. 887, 115 Mich. 611. 

N.Y.—Segal v. Princess Ann Girl 
Coat, Inc., 137 N.Y.S.2d 242, 285 
App.Div. 811. 

30. N.Y.—Watts v. Knevals, 3 N.Y. 
S. 548, 66 N.Y.Super. 592. 

18 C.J. p 1133 note 66. 

31. Mo.—State v. Lucksinger, 79 Mo. 
App. 289. 

N.Y.—Perrow v. Lindsay, 4 N.Y.S. 
795, 52 Hun 115, 16 N.Y.Civ.Proc. 
359. 

32. N.Y.—Hepburn v. Archer, 20 
Hun 535. 

18 C.J. p 1133 note 68. 

33. Mich.—People v. Newaygo Cir. 
Judge, 49 N.W. 921, 41 Mich. 258. 

18 C.J. p 1133 note 69. 

34. N.J.—Arizona Copper King v. 
Robert, 74 A. 292, 76 N.J.Eq, 251. 

35. N.Y.—Elder v. Bogardus, 1 Edm. 
Sel.Cas. 110. 
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'36. N.Y.—Central Nat. Bank ▼. 

White, 37 N.Y.Super. 297. 

37. Wis.—Williams Mower, etc., Co. 
v. Raynor, 38 Wis. 132. 

38. N.Y,—Press Pub. Co. v. Associ¬ 
ated Press, 58 N.Y.S. 186, 27 Misc. 
90, 29 N.Y.Civ.Proc. 203, modified 
on other grounds 58 N.Y.S. 708, 41 
App.Div. 493. 

33.5 Cal.—Milton Kauffman, Inc., v. 
Superior Court in ami for Los An¬ 
geles County, 210 P.2d 88, 94 C.A. 
2d 8. 

39. N.Y.—Ilolly Mfg. Co. v. Venner, 
33 N.Y.S. 287, 86 Hun 42, 2 N.Y. 
Ann.Cus. 128. 

40. N.Y.—Kow Homestead Corpora¬ 
tion v. Underwriters Trust Co., 19 
N.Y.S.2d 245, 259 App.Div. 840. 

40.5 U.S.-National Ass’n for Ad¬ 
vancement of Colored People v. 
State of Ala., ex rel. Patterson, 
Ala., 78 S.Ct. 1163. 

41. N.Y.—Strong & Trowbridge Co. 
v. Defiance Mach. Works, 170 N.Y. 
S. 414, 182 App.Div. 869. 

42. N.Y.—Bigio v. Zrlke, 170 N.Y.S. 
90, 102 Misc. 5G1. 
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on his oral examination, cannot be used to refresh 
the memory of a former officer of the corporation 
under an order subsequently obtained for his exam¬ 
ination . 43 

A party who, under rule of court, deposits books 
for inspection may withdraw them after a reason¬ 
able time for inspection and taking copies has ex¬ 
pired . 44 The books should be returned to the party 
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producing them after they have been inspected, al¬ 
though they may be required on the hearing . 45 The 
court may as a condition for making an order for 
production require applicant to undertake not to 
make public the contents of the documents . 46 The 
judge hearing the motion for discovery has no au¬ 
thority to determine the admissibility in evidence 
of the document produced, that being a matter for 
the trial court . 46 * 5 


E. REQUESTS FOR ADMISSIONS OF FACTS 


§ 88. In General 

Statutes or rules of procedure authorizing a party to 
call on the other party to admit any material fact or 
facts or the execution of any material paper or document 
which he intends to use at the trial are constitutional and 
provide for a form of discovery. 

Under statutes or rules of procedure existing in 
some jurisdictions, a party may call on the other 
party to admit any material fact or facts, or the 
execution of any material paper or document which 
he intends to use at the trial . 47 Such statutes or 
rules are constitutional , 48 and the proceeding pro¬ 
vided for is a form of discovery 49 and a part of the 
pre-trial procedure . 60 The statute or rule provid¬ 
ing for requests for admissions is not merely direc¬ 
tory , 51 but substantial compliance therewith is re¬ 
quired . 52 Some discretion is lodged in the trial court 
in the enforcement thereof , 53 but not of such de¬ 
gree as would amount to nullification of its plain 


provisions . 54 

Although the provision is not designed to shift 
the burden of proof , 65 it has the effect of shifting 
to the opposition the burden of denying under oath, 
or admitting, or explaining inability either to deny 
or admit, the requested matter . 56 

Retroactive operation of statute . Under a statute 
authorizing the court to apply remedial statutes to 
proceedings theretofore had, a notice or a demand 
for admissions of fact may be made in an action 
commenced prior to the taking effect of the act pro¬ 
viding therefor . 57 

§ 89. Purpose 

The purpose of statutes and rules of procedure pro¬ 
viding for requests for admissions of facts is to eliminate 
from the facts at issue those which will not be disputed 
at the trial, and to expedite the trial. 


43. N.Y.—Searle v. Halstead, 124 1ST. 
Y.S. 811, 67 Misc. 560. 

44. N.Y.—Stow v. Betts, 7 Wend. 
536. 

45. N.Y.—Stow v. Betts, supra. 

18 C.J. p 1129 note 87. 

46. Pa.—O’Connor v. Tack, 2 Brewst. 
407. 

18 C.J. p 1131 note 36. 

46.5 Cal.—Parker v. Shell Oil Co., 
130 P.2d 158, 55 C.A.2d 48. 

47. Mass.—Butter v. Sovrensky, 175 
N.E. 173, 275 Mass. 88. 

N.Y.—Langan v. First Trust & De¬ 
posit Co., 62 N.Y.S.2d 440, 270 App. 
Div. 700, appeal dismissed 70 N.E. 
2d 15, 296 N.Y. 60, amended on oth¬ 
er grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

Pa.—Dun & Bradstreet, Inc. v. Thom¬ 
as, Com.PL, 5 Ly coming 1 62. 
Federal practice relating to admis¬ 
sion of facts and of genuineness of 
documents see Federal Courts 5 
134 d. 

Source of state statutes and rules 
relating to requests for admissions 
is Federal Rules of Civil Procedure, 
rule 36, 28 U.S.C.A. 

27 C.J.S.—18 


N.Y.—Rusnak v. Doby, 44 N.Y.S.2d 
730, 267 App.Div. 122. 

Tex.—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 693. 

Davis v. Battles, Civ.App., 185 
S.W.2d 177, certified question an¬ 
swered 186 S.W.2d 60, 143 Tex. 378 
—Masten v. Masten, Civ.App., 165 
S.W.2d 225, error refused. 

48. N.Y.—Langan v. First Trust & 
Deposit Co., 62 N.Y.S.2d 440, 270 
App.Div. 700, appeal dismissed 70 
N.E.2d 15, 296 N.Y. 60, amended on 
other grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

49. Mass.—MacPherson v. Boston 
Edison Co., 142 N.E.2d 758. 

Pa.—McDermott v. McDermott, Com. 
PL, 1 PaJDist. & Co.2d 599, 55 Lack. 
Jur. 274. 

“This proceeding, of course, is in 
the nature of discovery.” 

Pa.—Scranton Lackawanna Trust Co. 
v. McDermott, 1 Pa.Dist. & Co.2d 
539, 541, 55 Lack.Jur. 265. 

50. Tex.—Sanders v. Harder, 227 S. 
W.2d 206, 148 Tex. 593. 

Fuller Nurseries & Tree Service 
v. Jones, Civ.App.. 253 S.W.2d 946 
—Mosby v. Texas & P. By. Co., Civ. 
App., 191 S.W.2d 55. 
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51. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

52. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

53. Pa.—McDermott v. McDermott, 
1 Pa.Dist & Co.2d 599, 55 Lack.Jur. 
274. 

Tex.—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 593. 

Croan v. McKinney, Civ.App., 185 
,S.W.2d 768, affirmed 188 S.W.2d 144, 
144 Tex. 9—Sanchez v. Caroland, 
Civ.App., 274 S.W.2d 114—Masten v. 
Gower, Civ.App., 165 S.W.2d 901. 

54. Tex.—Croan v. McKinney, Civ. 
App., 185 S.W.2d 768, affirmed 188 
S.W.2d 144, 144 Tex. 9. 

55. N.Y.—In re Merritt’s Estate, 65 

N.Y.S.2d 206, 187 Misc. 869. ' 

56. Tex.—Davis v. Battles, Civ.App., 
185 S.W.2d 177, certified question 
answered 186 S.W.2d 60, 143 Tex. 
378. 

57. N.Y.—Koppel Industrial Car & 
Equipment Co. v. Fortalis 8b Co., 
195 N.T.S. 24, 118 Misc. 670. 
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The purpose of statutes and rules of procedure 
providing for requests for admissions is to eliminate 
from the facts at issue those which will not be dis¬ 
puted at the trial , 58 or which cannot properly be 
denied , 59 or about which there is no real controver¬ 
sy but which may be difficult or expensive to prove , 60 
and to relieve the parties of the cost and inconven¬ 
ience of proving them , 61 and also to shorten , 62 sim¬ 
plify , 63 facilitate , 64 and expedite 65 the trial. The 
purpose is not to ascertain relevant facts, but rather 
to ascertain the adversary’s position with respect to 
these facts . 66 The procedure was never intended to 
be used as a demand on a plaintiff or defendant to 
admit that he had no cause of action or ground of 
defense , 67 or to cover ultimate conclusions of fact 
which would necessarily have to be found by the 
court after full and complete trial as the very foun¬ 
dation of the judgment entered in the case . 68 

§ 90. Actions and Proceedings in Which Au¬ 
thorized 

In the absence of limiting provisions of statute or 


rule, requests for admissions are not limited to any par¬ 
ticular type of action. 

In the absence of limiting provisions in the stat¬ 
ute or rule relating to requests for admissions, the 
procedure is not limited to any particular type of 
action , 69 and a request for admissions of facts may 
properly be served in an action for negligence , 70 
in an action for separate maintenance , 71 in a pro¬ 
ceeding by a discharged bankrupt to have a judg¬ 
ment against him satisfied of record , 72 and in pro¬ 
bate proceedings ; 73 but a statute referring to ac¬ 
tions only has no application to special proceed¬ 
ings . 74 The provisions of the rule are available to 
either party in a case involving a question of venue 
the same as in any other case . 75 

§ 91. Subject Matter 

The rule providing that a party may call on the other 
party to make admissions authorizes the making of de¬ 
mands for the admission of relevant and material mat¬ 
ters of fact, and not for the admission of matters of law 
or conclusions. 

The rule providing that a party may call on the 
other party to make admissions authorizes the mak- 


58. Mass.—Gordon v. American 

Tankers Corporation, 191 N.E. 51, 
286 Mass. 349. 

Pa.—Kelley v. Connecticut General 
Life Ins. Co., 6 Pa.Dist. & Co.2d 89. 
Tex.—Gore v. Cunningham, Civ.App., 
297 S.W.2d 287, refused no reversi¬ 
ble error—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114-—Halbert v. 
Sylestine, Civ.App., 292 S.W.2d 135, 
followed in Halbert v. Batisse, 292 
S.W.2d 139—Montgomery v. Gib- 
bens, Civ.App., 245 S.W.2d 311— 
Mosby v. Texas & P. By. Co., Civ. 
App., 191 S.W.2d 55. 

Wash.—Weyerhaeuser Sales Co. v. 
Holden, 203 P.2d 685, 32 Wash.2d 
714. 

59. N.Y.—In re Merritt’s Estate, 65 
N.Y.S.2d 206, 187 Misc. 869. 

60. N.J.—Hunter v. Erie B. Co., 128 
A.2d 304, 43 N.J. Super. 226. 

Tex.—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 593. 

Caddo Grocery & Ice v. Carpen¬ 
ter, Civ.App., 285 S.W.2d 470—Pull¬ 
er Nurseries & Tree Service v. 
Jones, Civ.App., 263 S.W.2d 946— 
Durrett v. Boger, Civ.App., 234 S. 
W.2d 898—Davis v. Battles, Civ. 
App., 185 S.W.2d 177, certified ques¬ 
tion answered 186 S.W.2d 60, 143 
Tex. 378. 

61. . Conn.—Prizio v. Penachio, 115 
A.2d 340, 19 Conn.Sup. 381. 

Neb.—Kissinger v. School Dist. No. 
49 of Clay County, 77 N.W.2d 767, 
163 Neb. 33. 

N.Y.—Langan v. First Trust & De¬ 
posit Co., 62 N.Y.S.2d 440, 270 App. 
Div. 700, appeal dismissed 70 N.E. 
2d 15, 296 N.Y. 60, amended on oth¬ 


er grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

Koppel Industrial Car & Equip¬ 
ment Co. v. Portalis & Co., 195 N. 
Y.S. 24, 118 Misc. 670. 

Katon v. Maskord Management 
Corp., 73 N.Y.S.2d 174. 

Tex.—Masten v. Masten, Civ.App., 
165 S.W.2d 225, error refused. 

62. Mass.—Gordon v. American 

Tankers Corporation, 191 N.E. 51, 
286 Mass. 349. 

N.Y.—Banca Nazionale Di Credito v. 
Equitable Trust Co. of New York, 
224 N.Y.S. 617, 221 App.Div. 555. 

Koppel Industrial Car & Equip¬ 
ment Co. v. Portalis & Co., 195 N. 
Y.S. 24, 118 Misc. 670. 

Seidenberg v. Bosen, 114 N.Y.S. 
2d 279. 

Tex.—Mosby v. Texas & P. By. Co., 
Civ.App., 191 S.W.2d 55. 

63. N.Y. — Koppel Industrial Car & 
Equipment Co. v. Portalis & Co., 
195 N.Y.S. 24, 118 Misc. 670. 

Tex.—Sanders v. Harder, 227 S.W.2d 
206, 148 Tex. 593. 

Durrett v. Boger, Civ.App., 234 
S,W.2d 898—Mosby v. Texas & P. 
By. Co., Civ.App., 191 S.W.2d 55. 

64. N.J.—Cimino v. Boselli, 84 A.2d 
34, 16 N.J.Super. 138. 

65. Ark.—Kingrey v. Wilson, 301 S. 
W.2d 23, 227 Ark. 690. 

Neb.—Kissinger v. School Dist. No. 
49 of Clay County, 77 N.W.2d 767, 
163 Neb. 33. 

N.J,—Hunter v. Erie B, Co., 128 A. 

2d 304, 43 N.J.Super. 226. 

N.Y.—Langan v. First Trust & De¬ 
posit Co., 62 N.Y.S.2d 440, 270 App. 
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Div. 700, appeal dismissed 70 N.E. 
2d 15, 296 N.Y. 60, amended on oth¬ 
er grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

Pa.—Kelley v. Connecticut General 
Life Ins. Co., 6 Pa.Dist. & Co.2d 
89. 

Tex.—Masten v. Masten, Civ.App., 165 
S.W.2d 225, error refused. 

Wash.—Weyerhaeuser Sales Co. v. 
Holden, 203 P.2d 685, 32 Wash.2d 
714. 

66. N.J.—Hunter v. Erie B. Co., 128 
A.2d 304, 43 N.J.Super. 226. 

67. Tex.—Sanders v. Harder, 227 S. 
W.2d 206, 148 Tex. 593. 

Durrett v. Boger, Civ.App., 234 
S.W.2d 898. 

66. N.Y.—Katon v. Maskord Manage¬ 
ment Corp., 73 N.Y.S.2d 174. 

69. N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., 65 N.Y.S.Sd 
243. 

70. N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., supra. 

71. Colo.—Manning v. Manning, 317 
P.2d 329. 

72. Minn.—Fireman’s Fund Indem. 
Co. v. Caruso, 90 N.W.2d 302. 

73. Ill.—People ex rel. Lyles v. Har- 
riss, 12C N.E.2d 426, 5 Ill.App. 579. 

74. N.Y.—Beese v. Chappelle, 135 N. 
Y.S.2d 200, 206 Misc. 887. 

75. Tex.—Davis v. Battles, 186 S.W. 
2d 60, 143 Tex. 378. 

Shaver v. Hughes, Civ.App., 214 
S.W.2d 176. 
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ing of demands for the admission of matters of 
fact , 76 but not for admission of matters of law 77 
or conclusions . 78 The matters of fact requested to 
be admitted must be relevant , 79 material , 89 and ad¬ 
missible at the trial . 81 The provisions are partic¬ 
ularly applicable with respect to transactions previ¬ 
ously had between the litigants . 82 

The device should be used to obtain admissions as 
to which there is no real dispute and which the ad¬ 
verse party can admit cleanly, without qualifica¬ 
tions . 83 A request for plaintiff in a negligence ac¬ 
tion to admit that he was guilty of contributory 
negligence does not fall within the recognized scope 


DISCOVERY § 91 

of the procedure . 84 There is some authority hold¬ 
ing that controverted matters made issues by the 
pleadings in the case are not proper subjects for a 
request for admissions ; 85 but it has been held prop¬ 
er to serve a notice to admit the execution of a 
material document even though the other party has 
filed a pleading denying the genuineness of his sig¬ 
nature to the document . 86 A party should not be 
compelled to admit matters of fact already admitted 
by his pleading and concerning which there is no 
issue . 87 

Facts within knowledge of party requesting ad¬ 
mission. It is immaterial that the requesting party 


76. Tex.—Caddo Grocery & Ice v. 
Carpenter, Civ.App., 285 S.W.2d 470 
—Hester v. Weaver, Civ. App., 252 
S.W.2d 214, error refused. 

Wash.—Weyerhaeuser Sales Co. v. 
Holden, 203 P.2d 685, 32 Wash.2d 
714. 

77. Tex.—Gore v. Cunningham, Civ. 
App., 297 S.W.2d 287, refused no re¬ 
versible error—Caddo Grocery & 
Ice v. Carpenter, Civ.App., 285 S.W. 
2d 470—Hester v. Weaver, Civ.App., 
252 S.W.2d 214, error refused. 

Wash.—Weyerhaeuser Sales Co. v. 
Holden, 203 P.2d 685, 32 Wash.2d 
714. 

Held not matters of law 

Request for admissions, which per¬ 
tained to whether defendant was en¬ 
gaged in certain business, was selling 
sandwiches under certain names, de¬ 
livered sandwiches under certain 
names to various grocery stores, sold 
sandwiches to particular store for 
resale, or delivered such sandwiches 
to be sold for human consumption as 
food, were not requests for admis¬ 
sions of matters of law. 

Tex.—Caddo Grocery & Ice v. Car¬ 
penter, Civ.App., 285 S.W.2d 470. 
Validity of bonds 

A request that defendants admit 
that certain bonds are valid obliga¬ 
tions of a school association is im¬ 
proper as seeking an admission of 
a legal conclusion and not an admis¬ 
sion of fact. 

Pa.—Reed v. Farmers* Nat. Bank, 89 
Pa.Dist. & Co. 547, 26 Northumb. 
Leg.J. 183. 

78. N.Y.—Dukas v. Tolmach, 153 N. 
Y.S.2d 392, 2 A.D.2d 57. 

79. Ga.—Davis v. Palmer, 102 S.E. 
2d 478, 213 Ga. 862—Hobbs v. New 
England Ins. Co., 93 S.E.2d 653, 212 
Ga. 513. 

Ky.—Rogers v. Winchester Bldg. & 
Sav. Ass’n, 293 S.W.2d 463. 

Pa.—Reed v. Farmers’ Nat. Bank, 89 
Pa.Dist. & Co. 547, 26 Northumb. 
Leg.J. 183. 

Standard for determining relevancy 
Words, “relevant matters of fact,” 
in rule concerning requests for ad¬ 


missions, do not mean relevant with 
respect to pleading of party request¬ 
ing admissions, separately consider¬ 
ed, especially when cause is at issue, 
but standard for determining rele¬ 
vancy is frame or scope of contro¬ 
versy as brought to focus by allega¬ 
tions, denials, and admissions in all 
pleadings filed. 

N.J.—Donhauer v. Realty Co-op. Co., 
63 A. 2d 296. 

Held relevant matters of fact 

(1) In general. 

N.J.—Donhauer v. Realty Co-op. Co., 
supra. 

(2) In action for death of one kill¬ 
ed in automobile when struck by 
train, against automobile owner in¬ 
dividually and as administrator of al¬ 
leged driver, requests for admissions 
that driver had been operating auto¬ 
mobile with owner’s permission, that 
railroad signals were operating and 
train whistle was blowing prior to 
accident, that plaintiff’s decedent and 
another were passengers in automo¬ 
bile, that automobile radio had been 
operating, its windows had been clos¬ 
ed, and that it had not been slowed 
down and stopped prior to crossing, 
sought relevant matters of fact. 

N.J.—Hunter v. Erie R. Co., 128 A.2d 

304, 43 N.J.Super. 226. 

8a Ky.—Rogers v. Winchester Bldg. 

& Sav. Ass’n, 293 S.W.2d 463. 
N.Y.—In re Stevens’ Will, 86 N.Y.S. 
2d 493, 194 Misc. 166, appeal denied 
92 N.Y.S.2d 133. 

Requests held immaterial 

(1) In foreign corporation’s suit on 
verified account against peddler's 
guarantor, wherein defense was that 
corporation was either doing business 
in Texas without permit or was vio¬ 
lating anti-trust statute by regulat¬ 
ing territory and prices, request for 
admission that persons selling prod¬ 
ucts purchased them from corpora¬ 
tion was immaterial in absence of 
competent evidence showing corpora¬ 
tion either restricted territory or fix¬ 
ed prices. 

Tex.—Sharp v. J. R. Watkins Co., Civ. 
App., 250 S.W.2d 739. 
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(2) In such suit requests for ad¬ 
missions that orders taken were filled 
out of warehouse in state, that mer¬ 
chandise was marketed by individu¬ 
als located at various places in state, 
and that individuals had designated 
territories so as not to interfere with 
territory of each other, were imma¬ 
terial. 

Tex.—Sharp r. J. R. Watkins Co., su¬ 
pra. 

j (3) Requests for admissions that 
corporation distributed booklets to 
peddlers, warning against selling in 
another territory and threatening ter¬ 
mination of contract if such was 
done, called for matters that were not 
conclusive of material questions, if 
relative. 

Tex.—Sharp v. J. R. Watkins Co., su¬ 
pra. 

Request held properly denied 

Where every party interested in 
application for retail package liquor 
license was given opportunity to air 
objections, so that any objection must 
necessarily have appeared in record 
of hearing in order to be considered 
by circuit court on appeal, request of 
objecting parties for admissions was 
properly denied. 

Ky.—W ebb v. Kentucky Alcoholic 
Beverage Control BdL, 291 S.W.2d 
558. 

81. N.Y.—Koppel Industrial Car & 
Equipment Co. v. Portalis & Co., 195 
N.Y.S. 24, 118 Misc. 670. 

82. N.Y.—In re Merritt’s Estate, 65 
N.Y.S.2d 206, 187 Misc. 869. 

83. Del.—Laskowski v. Atomic 
Cleaners & Dyers, 89 A.2d 157, 8 
Terry 198. 

84. Del.—Laskowski v. Atomic 
Cleaners & Dyers, supra. 

85. Ga.—Hobbs v. New England Ins. 
Co., 93 S.E.2d 653, 212 Ga. 513. 

86. Mass.—Boston Morris Plan Co. 
v. Barrett, 172 N.E.2d 603, 272 
Mass. 437. 

87. Del.—Sherr v. East, 71 A.2d 752, 

6 Terry 260. 
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§§ 91-92 DISCOVERY 


is acquainted with the facts as to which admission 
is sought , 88 or that he could, or could not, have 
ascertained the facts on reasonable inquiry . 89 

§ 92. — Facts Not within Personal 
Knowledge of Party on Whom Re¬ 
quest Made 

Facts of a controversial nature as to the truth of 
which the party has neither knowledge nor reasonable 
means of acquiring knowledge are not proper subjects for 
a request for admissions; but there is a split of author¬ 
ity as to whether a party should be required to admit or 
deny facts which are not within his knowledge if the 
means of obtaining information are reasonably available 
to him. 

Facts of a controversial nature as to the truth 
of which the party has neither knowledge nor rea¬ 
sonable means of acquiring knowledge are not prop¬ 
er subjects for a request for admissions ; 90 and 
the party making the demand cannot, by making it, 
shift his burden of proving facts about which there 
is a reasonable dispute or the truth of which the 
other party could not ascertain on reasonable inquiry 
and without substantial effort or expense . 91 

There is a split of authority as to whether a 
party should be required to admit or deny facts 
which are not within his knowledge if the means 
of obtaining information are reasonably available 
to him . 92 There is some authority holding that a 


party is not required to admit facts not within his 
personal knowledge even though the means of in¬ 
formation are reasonably within his power , 98 par¬ 
ticularly where the facts sought to be elicited are 
matters of public record and could be obtained just 
as easily by the party making the request as by the 
party on whom the request is made . 94 So, a corpo¬ 
rate administrator of a decedent’s estate which has 
no knowledge of the facts should not be compelled 
to make admissions against the interests of the 
estate which could be based only on the evidence of 
witnesses other than the administrator or its cor¬ 
porate officers . 95 

On the other hand, it is held that when a request 
for admission is made under the statute, the party 
served must answer even though he has no per¬ 
sonal knowledge if the means of obtaining the in¬ 
formation are available to him , 96 and this is said 
to be the better view, in keeping with the purpose 
of narrowing the issues and expediting the actual 
trial . 97 It is not a sufficient answer that he does 
not know when it appears that he can obtain the 
information ; 98 and a response that the matters of 
fact on which admission is requested do not lie 
within the personal knowledge of the party to whom 
the request is addressed is insufficient to avoid the 
penalties imposed by the rule, without a specific 
showing that it was not reasonably within his power 
to obtain the knowledge or information . 99 


88. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33. 

89. N.Y.—In re Stevens' Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 

90. N.Y.—In re Stevens’ Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 

Medical and dental treatment 

A demand by plaintiff for admis¬ 
sion by defendant of controversial 
facts concerning examination and 
treatment of plaintiff by his own 
physician and dentist and reasonable 
value of their services, as to truth 
of which defendant has neither 
knowledge nor reasonable means of 
acquiring knowledge, is not withih 
contemplation of statute authorizing 
demand for admission of facts, so as 
to warrant admission in evidence in 
its entirety of such demand. 

N.Y.—Solof v. City of New York, 49 
N.Y.S.2d 921, 181 Misc. 966. 

91. N.Y.—Koppel Industrial Car & 
Equipment Co. v. Portalis & Co., 
195 N.T.S. 24, 118 Miso. 670. 

Party held not bound to admit that: 

(1) Indenture agreement was not 
canceled 

N.Y.—In re Stevens’ Will, 86 N.Y.S.2d 


493, 194 Misc. 166, appeal denied 92 
N.Y.S.2d 133. 

(2) Party making demand was not 
legally adopted. 

N.Y.—In re Stevens’ Will, supra. 

(3) Person named in petition is pe¬ 
titioner. 

N.Y.—In re Stevens’ Will, supra. 

(4) Petitioner performed all acts 
required of him by indenture agree¬ 
ment. 

N.Y.—In re Stevens’ Will, supra. 

(5) Petitioner was not returned to 
foundling hospital. 

N.Y.—In re Stevens’ Will, supra. 

92. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., 6 Pa.Dist. & Co. 
2d 89. 

93. Del.—Fusco v. Dauphin, 76 A.2d 
701, 6 Terry 499. 

Reasons for rule 

(1) Party may be absolutely bound 
to his prejudice by admission based 
on facts obtained from another who 
has actual knowledge of facts, but 
who may have no interest in result 
of case and may give careless or er¬ 
roneous reply. 

Del.—Fusco v. Dauphin, supra. 

(2) Party is not required to take 
time and trouble to ascertain facts 
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from some other person in order to 
assist adverse party in proving his 
own case. 

Del.—Fusco v. Dauphin, supra. 

94. Del.—Fusco v. Dauphin, supra. 
Party held not required to admit 

Facts as to age of motorcycle driv¬ 
er and whether he was licensed to 
drive motorcycle. 

Del.—Fusco v. Dauphin, supra. 

95. Pa.—Scranton Lackawanna Trust 
Co. v. McDermott, 1 Pa.Dist. & Co. 
2d 539, 55 Lack.Jur. 265. 

96. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33. 

N.Y.—In re Merritt’s Estate, 65 N.Y. 
S.2d 206, 187 Misc. 869—In re Stev¬ 
ens’ Will, 86 N.Y.S.2d 493, 194 Misc. 
166, appeal denied 92 N.Y.S.2d 133. 
Tex.—Montgomery v. Gibbens, Civ. 
App., 245 SAV.2d 311. 

97. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., Pa.Com.Pl., 6 
Pa.Dist. & Co.2d 89. 

98. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33. 

Tex.—Montgomery v. Gibbens, Civ. 
App., 245 S.W.2d 311. 

99. N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 43 N.J.Super. 226. 
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§ 93. -Matters of Opinion 

A request for an admission as to a matter of opinion 
is normally improper. 

A request for an admission as to a matter of 
opinion is normally improper , 1 particularly so where 
it relates directly to the pivotal and controversial 
issues in the case , 2 although it has been said that 
this doctrine should not be inflexibly applied where 
the borderline between fact and opinion is shadowy . 3 

§ 94 , - Genuineness of Documents 

The scope of provisions authorizing requests for 
admissions of the genuineness of documents or the truth 
of any fact relating to their authenticity is limited to 
documents and to facts connected with documents. 

The scope of a provision that a party may serve 
a request for an admission of the genuineness of 
any writing, document, or record, or the truth of 
any fact relating to its authenticity, correctness, 
execution, delivery, mailing, or receipt, is limited 
to documents and to facts connected with them , 4 
and does not authorize a request to admit that doc¬ 
uments were presented to, and examined by, the 
party . 5 A request to admit that an association 
passed a specified resolution at a certain meeting is 
within the scope of the provision , 6 and a request 
may properly seek an admission of the truth of the 
matter contained in a document . 7 

§ 95. Request or Demand 

A request or demand for admission may not be re¬ 
garded as a pleading, and permission of the court is not 
required to make, file, or serve it. 

A request or demand for admissions may not 


DISCOVERY §§ 93-96 

properly be regarded as a pleading in the case . 8 
Permission of the court is not required to make 
such a request or demand , 2 or to file it , 10 or serve it 
on the adverse party ; 11 but service must be made in 
the manner specified by the statute or rule . 12 It 
is to be presumed that the party making the re¬ 
quest believes himself legally entitled to the admis¬ 
sions requested . 13 

§ 96. -Time for Request or Demand 

A request or demand for admissions may be made 
within the time provided by the controlling statute or 
rule of practice. 

Under a provision that a party may make a re¬ 
quest for admissions at any time after defendant has 
made an appearance in the cause or time therefor 
has elapsed, the request may be made at any time 
after the opposite party has filed a plea of privi¬ 
lege , 14 and this is true whether the case is pending 
in the court in which it was originally ^brought or 
in the court to which it was transferred on the plea 
of privilege . 15 A provision authorizing service 
after the commencement of the action and before 
trial should be adaptable to a trial interrupted by a 
needed adjourned hearing before possible conclu¬ 
sion , 16 and in such case a request for admissions 
may be authorized by the court , 17 although the 
provision should be strictly construed where under 
ordinary expectation the trial would be continued 
to completion . 18 

Notice of the filing of the requests may be filed 
in the court before the adverse party has answered 
them . 19 


1. N.Y.—Koppel Industrial Car & 
Equipment Co. v. Portalis & Co., 195 
N.Y.S. 24, 118 Misc. 670. 

Pa.—Kelley v. Connecticut General 
Life Ins. Co., 6 PaJDist. & Co.2d 89. 

2. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., supra. 

3. Pa.—Kelley v. Connecticut Gener¬ 
al Life Ins. Co., supra. 

4. Pa.—Reed v. Farmers* Nat, Bank, 
89 Pa.Dist. & Co. 547, 26 Northumb. 
Leg.J. 183. 

5. Pa.—Reed v. Farmers* Nat. Bank, 
supra. 

8. Pa.—Reed v. Farmers* Nat. Bank, 
supra. 

7. Pa.— Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., 6 Pa.Dist. & Co. 
2d 89. 

B. Wash.—Weyerhaeuser Sales Co. 
v. Holden, 203 P.2d 685, 32 Wash. 
2d 714. 

9. N.Y.—Koppel Industrial Car & 
Equipment Co. v. Portalis & Co., 
195 N.Y.S. 24, 118 Misc. 670. 


1 10. Pa.—McDermott v. McDermott, 1 
1 Pa.Dist. & Co.2d 599, 55 Lack.Jur. 
274. 

11. Pa.—McDermott v. McDermott, 
supra. 

12. Mass.—La France Industries v. 
City of Boston, 176 N.E. 655, 276 
Mass. 60. 

Service by copy 

Under a statute providing that re¬ 
quests for admissions may be made 
“by written notice filed in the clerk’s 
office and served by copy on the oth¬ 
er party or his attorney,’* service 
must be by an officer authorized to 
make service of civil process, and 
service by mail is insufficient. 

Mass.—La France Industries v. City 
of Boston, supra—Boston Morris 
Plan Co. v. Barrett, 172 N.E. 603, 
272 Mass. 487. 

13. N.Y.—Langan v. First Trust & 
Deposit Co., 62 N.Y.S.2d 440, 270 
App.Div. 700, appeal dismissed 70 
N.E.2d 15, 296 N.Y. 60, amended on 


other grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 
723, 296 N.Y. 1014. 

14. Tex.—McKinney v. Croan, 188 S. 
W.2d 144, 144 Tex. 9—Davis v. Bat¬ 
tles, 1 86 S.W.2d 60, 143 Tex. 378. 

15. Tex.—Croan v. McKinney, Civ. 
App., 185 S.W.2d 768, affirmed 188 
S.W.2d 144,144 Tex. 9. 

18. N.J.—Cimino v. Roselli, 84 A.2d 
34, 16 N.J.Super. 138. 

17. N.J.—Cimino v. Roselli, supra. 

18. N.J.—Cimino v. Roselli, supra. 

19. Pa.—Scranton Lackawanna 
Trust Co. v. McDermott, 1 Pa-Dist. 
& Co.2d 539, 55 Lack.Jur. 265. 

Reason fox rule 

Otherwise admissions, whether for¬ 
mally granted or to be taken as pro¬ 
vided by rule for failure to answer, 
are not matters of record and would 
require another step in procedure to 
bring them on record. 

Pa.—Scranton Lackawanna Trust Co. 
v. McDermott, supra. 
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§ 97. —— Form, Requisites, and Propriety 

A request or demand for admissions should specifi¬ 
cally set forth the matters of fact concerning which an 
admission of truth is sought and describe any document 
concerning which an admission of genuineness is re¬ 
quested. 

A request or demand for admissions should spe¬ 
cifically set forth the matters of fact concerning 
which an admission of truth is sought , 20 and should 
describe any document concerning which an admis¬ 
sion of genuineness is requested , 21 exhibiting the 
document 22 or a copy thereof , 23 with the request, 
unless a copy thereof has theretofore been fur¬ 
nished . 24 Furthermore, orderly procedure requires 
the party making the request to specify a fixed time 
for response . 25 Where no prescribed form for 
requests for admissions has been adopted or express¬ 
ly sanctioned by the state court, the form prescribed 
for use under the similar federal practice is a proper 
form to be used . 26 

A demand is not defective for failure to allege 
that there was no substantial dispute as to the 
facts, the admission of which is demanded , 27 or 
that such facts are within the knowledge of the 
party on whom the demand is made, or can be as¬ 
certained by him on reasonable inquiry ; 28 in the 
absence of such statements they are read into the 
demand . 29 Since the plain purpose of the request 
is to induce admissions, and since an admission al¬ 
ways obviates proof, a request is not objectionable 
because compliance would assist evasion of the 
best evidence rule . 30 A request is objectionable, 


however, where it is drawn in such a manner that 
the court, in considering the pleadings, cannot as¬ 
certain whether or not the facts requested were ma¬ 
terial and relevant to the issues involved . 31 

Determination of propriety . The reasonableness 
of a demand for admissions is a question to be de¬ 
termined by the trial court 32 at the trial, and not be¬ 
fore the trial ; 33 and it has been held that the stat¬ 
ute does not afford the party on whom demand is 
served opportunity to determine its propriety by- 
preliminary motion , 34 as by a motion to set aside 
the demand , 35 or modify it , 36 or by a motion for an 
order declaring specified items irrelevant and re¬ 
lieving from the necessity of answering them . 37 

§ 98. - Waiver of Irregularities 

Minor irregularities in a request for admissions may 
be waived. 

Minor irregularities in a request for admissions 
substantially in accordance with the rule may be 
waived by the adverse party , 38 as by failing to 
point out to the trial court any such claimed irregu¬ 
larities during the procedure of the trial . 39 Where 
a party sent his request to the adverse party by cer¬ 
tified mail although the rule requires such request to 
be sent by registered mail or delivered in person, 
and the adverse party voluntarily filed his admis¬ 
sions in reply, although he may not have been re¬ 
quired to do so, the trial court may, in its discretion, 
refuse to strike the admissions because of the in¬ 
sufficiency of the mailing of the request . 40 


20. Wash.—Weyerhaeuser Sales Co. 
v. Holden, 203 P.2d 685, 32 Wash.2d 
714. 

Reason, for rule 

Party, on whom request is made, 
should be definitely advised as to just 
what facts are sought to be admit¬ 
ted, so that he may be thereby en¬ 
abled specifically to admit truth or 
genuineness of matters concerning 
which request is made. 

Wash.—Weyerhaeuser Sales Co. v. 

Holden, supra. 

Request held insufficient 

Request simply requesting that 
each and every averment in four para¬ 
graphs of plaintiff's affirmative reply 
to defendant’s cross complaint be ad¬ 
mitted as true. 

Wash.—Weyerhaeuser Sales Co, v. 
Holden, supra. 

21. Wash.—Weyerhaeuser Sales Co. 
v. Holden, supra. 

22. Wash.—Weyerhaeuser Sales Co. 
v. Holden, supra. 

23. N.J.—McDermott v. Botwick, 119 
A.2d 776, 38 N.J.Super. 528. 
Original document need not be at¬ 
tached to demand, and photostatic 
copy is sufficient. 


Tex.—Laurel v. Wheeler, Civ.App., 
304 S.W.2d 258, error dismissed. 

24. Tex.—Laurel v. Wheeler, supra. 
Wash.—Weyerhaeuser Sales Co. v. 

Holden, 203 P.2d 685, 32 Wash.2d 
714. 

25. Fla.—Campbell v. Blue, 80 So.2d 
316. 

Time for response see infra § 100. 

26. Wash.—Weyerhaeuser Sales Co. 
v. Holden, 203 P.2d 685, 32 Wash.2d 
714. 

27. N.Y.—In re Stevens’ Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal de¬ 
nied 92 N.Y.S.2d 133. 

28. N.Y.—In re Stevens’ Will, supra. 

29. N.Y.—In re Stevens’ Will, supra. 

30. N.J.—Donhauer v. Realty Co-op. 
Co., 63 A.2d 296. 

31. Ga.—Davis v. Palmer, 102 S.E.2d 
478, 213 Ga. 862. 

32. N.Y.—Langan v. First Trust & 

Deposit Co., 62 N.Y.S.2d 440, 270 
App.Div. 700, appeal dismissed, 70 
N.E.2d 15, 296 N.Y. 60, amended on 
other grounds 68 N.Y.S.2d 448, 271 
App.Div. 951, affirmed 73 N.E.2d 723, 
296 N.Y. 1014. i 


Katon v. Maskord Management 
Corp., 73 N.Y.S.2d 174. 

33. N.Y.—Seidenberg v. Rosen, 114 
N.Y.S.2d 279—Clark v. Curtis, 83 N. 
Y.S.2d 340—Ottone v. American 
London Shrinkers Corp., 55 N.Y.S. 
2d 243. 

34. N.Y.—In re Robbins’ Will, 109 N. 
Y.S.2d 48, 201 Misc. 725. 

35. N.Y.—Banca Nazionale Di Cred- 
ito v. Equitable Trust Co. of New 
York, 224 N.Y.S. 617, 221 App.Div. 
555, disapproving Koppel Industrial 
Car & Equipment Co. v. Portalis & 
Co., 195 N.Y.S. 24, 118 Misc. 670. 

Rowland v. State, 172 N.Y.S.2d 
420, 10 Misc.2d 825. 

Ottone v. American London 
Shrinkers Corp., 55 N.Y.S.2d 243. 

36. N.Y.—Rowland v. State, 172 N. 
Y.S.2d 420, 10 Misc.2d 825. 

37. N.Y.—In re Robbins’ Will, 109 N. 
Y.S.2d 48, 201 Misc. 725. 

38. Tex.—Billingslea v. Greaves, Civ. 
App., 196 S.W.2d 945. 

39. Tex.—Billingslea v. Greaves, su¬ 
pra. 

40. Tex.—Cunningham v. Associates 
Inv. Co., Civ.App., 295 S.W.2d 687, 
error dismissed. 
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§ 99. Response 

The party to whom a request for admissions Is made 
should comply with, and answer, the request, and the 
burden of making a proper response is squarely on him. 

The party to whom a request for admissions is 
made should comply with, and answer, the request. 41 
Thus, although the rule is otherwise in the absence 
of such a provision, 42 under a statute or rule pro¬ 
viding that unless the party served with the demand 
shall deny the facts or give reasons why he is un¬ 
able or refuses to comply with the demand, the 
facts are deemed to be admitted, the party served 
with a demand for admissions may not ignore it 
unless he wishes to have the facts deemed to be 
admitted. 43 

The burden of making a proper response is 
squarely on the party to whom the requests are 
•directed, 44 and that party must, under ordinary cir¬ 
cumstances, decide for himself the propriety of each 
response he makes. 45 It is not proper to refuse to 
respond to a requested admission on the ground that 
the requesting party has the burden of proving the 
matters contained in the request; 46 and a party 
must respond to a request for admissions even 
though the matters requested may be controverted 
by the pleadings. 47 

The court has no power to compel a party to 
make an admission 48 or accept a notice to admit. 49 
A motion to order the party to answer the requests 


more specifically is improper, 50 but it may be treated 
as a motion to determine whether or not the an¬ 
swers made amount to an admission. 51 

Response distinguished from pleadings and depo¬ 
sitions . The response to a request for admissions 
may not properly be regarded as a pleading in the 
case, 52 although it is analogous to a pleading. 53 
Moreover, answers to a request for admission of 
facts are not in any sense a deposition, 54 and are 
not governed by the same rules of procedure as 
those observed by the courts with respect to depo¬ 
sitions. 55 

§ 100. -Time for Response 

The response should be made within the time required 
by the statute or rule, and a response not filed within 
the required time must be disregarded. 

The response should be made within the time re¬ 
quired by the statute or rule. 56 A response not filed 
within the required time must be disregarded. 57 

As shown supra § 97, orderly procedure requires 
the party making the request to specify a fixed time 
for response, and in the absence of any fixed time 
therefor the adverse party is not required to re¬ 
spond, 68 nor is the failure to fix a definite time 
waived by filing objections to the request based on 
the grounds that the admissions sought were im¬ 
material and irrelevant and already covered in in¬ 
terrogatories propounded and answered. 59 Where 


41. N.Y.—Banca Nazionale Di Cred- 
ito v. Equitable Trust Co. of New 
York. 224 N.Y.S. 617, 620, 221 App. 
Div. 655. 

42. N.Y.—Banca Nazlonale Di 
Credito v. Equitable Trust Co. of 
New York, supra. 

“If the defendant is not in a posi¬ 
tion to answer, or for any sufficient 
reason is unable to comply with 
such demand, then the same may be 
ignored, and the defendant’s rights 
protected by the trial court holding 
that the refusal to answer was rea¬ 
sonable.” 

N.Y.—Banca Nazionale Di Credito 
v. Equitable Trust Co. of New 
York, supra. 

43. N.Y.—Rusnak v. Doby, 44 N.Y. 
S.2d 730, 267 App.Div. 122. 

Rowland v. State, 172 N.Y.S.2d 
420, 10 Misc.2d 825. 

Purpose of change of statute 

Purpose of legislation repealing 
former statute and enacting new 
section relating to same subject 
matter was to make more effective 
procedure to compel adverse parties 
to concede uncontroverted facts 
which would be material to matter 
under litigation. 

N.Y.—Langan v. First Trust & De¬ 


posit Co., 62 N.Y.S.2d 440, 270 

App.Div. 700, appeal dismissed 70 
N.E.2d 15, 296 N.Y. 60, amended 
on other grounds 68 N.Y.S.2d 448, 
271 App.Div. 951, affirmed 73 N. 
E.2d 723, 296 N.Y. 1014—Rusnak 
v. Doby, 44 N.Y.S.2d 730, 267 

App.Div. 122. 

44. N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 13 N.J.Super. 226. 

45. N.J.—Hunter v. Erie R. Co., su¬ 
pra. 

48. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33. 

47. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, supra. 

48. N.J.—Hunter v. Erie R. Co., 

128 A.2d 304, 43 N.J.Super. 226. 

N.Y.—Corr v. Hoffman, 220 N.Y.S. 
65, 128 Misc. 713. 

49. N.Y.—Redman v. State, 154 N. 
Y.S.2d 315, 2 Misc.2d 766. 

50. N.J.—Hunter v. Erie R. Co., 

128 A.2d 304, 43 N.J.Super. 226. 

51. N.J.—Hunter v. Erie R. Co., 

supra. 

52. Wash.—Weyerhaeuser Sales Co. 
v. Holden, 203 P.2d 685, 32 Wash.2d 
714. 


53. N.Y.—Seidenberg v. Rosen, 114 
N.Y.S.2d 279. 

54. Tex.—Halbert v. Sylestine, Civ. 
App., 292 S.W.2d 135, followed in 
Halbert v. Batisse, 292 S.W.2d 139. 

55. Tex.—Halbert v. Sylestine, Civ. 
App., 292 S.W.2d 135, followed in 
Halbert v. Batisse, 292 S.W.2d 139. 

56. Pa.—McDermott v. McDermott, 
1 Pa.Dist. & Co.2d 599, 55 Lack. 
Jur. 274. 

57. Del.—Lowe v. Hulliger, 83 A. 2d 
698, 7 Terry 331. 

Failure to respond generally see 

infra §109. 

Failure to respond within required 
time as effecting admission see 

infra § 102. 

58. Fla.—Campbell v. Blue, SO So. 
2d 316. 

Request held insufficient 

Where it merely requested that 

adverse party, not less than ten 

days after service of request, admit 
specified facts, without specifying 
time within which request must be 
answered. 

Fla.—Campbell v. Blue, supra. 

59. Fla—Campbell v. Blue, sup^a. 
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the rule provides that the matters of which an ad¬ 
mission is requested shall be deemed admitted un¬ 
less the party answers within a period designated 
in the request “not less” than a specified number of 
days after delivery thereof or within such further 
time as the court may allow, the party is allowed the 
full number of days after delivery of request before 
answer is required. 60 

The time allowed for reply begins to run the day 
after the request for admission is received; 61 and 
where it expires on a Sunday, a reply properly de¬ 
posited in the mail on the following day is timely 
although not received on that day. 62 


Extension of time . Additional time may be grant¬ 
ed in the discretion of the court 63 for good cause. 64 
By granting an extension of time the court must be 
taken to have ruled that good cause was shown 
therefor. 65 

Cure of default. Default in failing to file within 
the time allowed is cured by a consent to the filing 
as within time made by the party on whom the copy 
of the admissions is served. 66 

§ 101. -Form, Requisites, and Sufficien¬ 

cy 

The response to a request for admissions should con¬ 
tain an admission or denial of proper requests relating to 


60. Tex.—Masten v. Grower, Civ. 
App., 165 S.W.2d 901. 

Bequest requiring answer “within” 
ten days means that answer is re¬ 
quired in less than ten days, and 
may not he in compliance with rule 
which designates time for answer as 
“not less” than ten days. 

Tex.—Masten v. G-ower, supra. 

61. Tex.—McKinney v. Croan, 188 
S.W.2d 144, 144 Tex. 9. 

62. Tex.—McKinney v. Croan, su¬ 
pra. 

63. Mass.—Boston Morris Plan Co. 
v. Barrett, 172 N.E. 603, 272 Mass. 
487. 

Neb.—Greer v. Chelewski, 76 N.W. 

2d 438, 162 Neb. 450. 

N.Y.—Banca Nazionale Di Credito v. 
Equitable Trust Co. of New York, 
224 N.Y.S. 617, 221 App.Div. 555. 

Howland v. State, 172 N.Y.S.2d 
420, 10 Misc.2d 825—-In re Moro- 
ney's Estate, 118 N.Y.S.2d 349, 203 
Misc. 557. 

Ottone v. American London 
Shrinkers Corp., 55 N.Y.S.2d 243. 
During progress of trial 

(1) Where defendant failed to an¬ 
swer plaintiffs* written request for 
admission or denial of relevant facts 
within designated period, it was 
within discretion of trial court to 
permit defendant during progress of 
trial and more than three months 
after designated period to answer 
request. 

Tex.—Masten v. Gower, Civ.App., 
165 S.W.2d 901. 

(2) Where questions submitted in 
request for admissions were an¬ 
swered in negative within time 
designated by statute but none of 
questions answered was verified, 
trial court did not abuse discretion 
in permitting party to verify an¬ 
swers at beginning of trial. 

Ark.—Kingrey v. Wilson, 301 S.W. 
2d 23, 227 Ark. 690. 

(3) Motions made at trial for 
leave to hie amended affidavits to 
respective replies to demand for ad¬ 


missions should have been granted, 
notwithstanding replies were not 
sworn statements as required by 
rule providing for request for ad¬ 
missions of fact and method of their 
answer or denial. 

Tex.—Durrett v. Boger, Civ.App., 234 
S.W.2d 898. 

Substitute responses 
Where defendant's responses that 
he had no personal knowledge of 
facts in response to request for ad¬ 
missions were so evasive that they 
could have been deemed admissions, 
court allowed fifteen days to substi¬ 
tute responses. 

N.J.—Hunter v. Erie R. Co., 128 A. 
2d 304, 43 N.J.Super. 226. 

Application for extension 

(1) It is proper practice to move 
for an extension of time to serve 
an answer to motion to admit be¬ 
fore designated period has expired, 
unless written stipulation be ob¬ 
tained, or at least within a reason¬ 
able time thereafter. 

N.Y.—Des Marais v. Thomas, 147 N. 
Y.S.2d 223, affirmed 153 N.Y.S.2d 
532, 1 A.D.2d 1002, reargument 

and appeal denied 153 N.Y.S.2d 
567, 2 A.D.2d 746. 

(2) Application for extension of 
time to comply with notice to admit 
certain facts should ordinarily be 
made at special term before trial 
and on proper showing of necessity 
and good faith. 

N.Y.—Katon v. Maskord Manage¬ 
ment Corp., 73 N.Y.S.2d 174. 

(3) At or before hearing on plain¬ 
tiff’s motion for summary judgment, 
trial court could permit defendant 
to file request for extension of time 
to file response to plaintiff's request 
for admissions. 

Tex.—Lozano v. Kazen, Civ.App., 313 
S.W.2d 894. 

Refusal to allow additional time 
held not abuse of discretion 
Ky.—Sims Motor Transp. Lines, Inc. 
v, Foster, 293 S.W.2d 226. 

64. Tex.—Snyder v. St. Paul 
Mercury Indem. Co. of St. Paul, 


Civ.App., 191 S.W.2d 107, refused 
for want of merit. 

Excusable delay 

Cross motion for extension of 
time to serve an answer to notice to 
admit was granted, although notice 
remained unanswered for several 
months, where delay was excusable, 
in view of difficulty of communica¬ 
tion and attorney’s reliance on some 
understanding concerning an ex¬ 
tension. 

N.Y.—Des Marais v. Thomas, 147 N. 
Y.S.2d 223, affirmed 153 N.Y.S.2d 
532, 1 A.D.2d 1002, reargument 
and appeal denied 153 N.Y.S.2d 
567, 2 A.D.2d 746. 

Reasonable belief that request had 
been abandoned 

To support finding of trial court of 
good cause for extension of time to 
answer plaintiff’s request for ad¬ 
missions of facts, evidence that de¬ 
fendant's counsel had reasonably 
been led to believe by plaintiff’s 
counsel's conduct that request had 
been abandoned is sufficient, and 
defendant need not establish such 
abandonment as matter of law. 

Tex.—Snyder v. St. Paul Mercury 
Indem. Co. of St. Paul, Civ.App., 
191 S.W.2d 107, refused for want 
of merit. 

Sufficient excuse for failure to re¬ 
quest extension held not shown 
Where plaintiff's request for ad¬ 
missions was served on defendant's 
attorney on August 3 and defendant 
was available for two days there¬ 
after, his absence from August 5 to 
August 20 was not sufficient legal or 
equitable excuse for his failure to 
request an extension of time in 
which to file his answers. 

Tex.—Lozano v. Kazen, Civ.App., 313 
S.W.2d 894. 

65. Tex.—Snyder v. St. Paul Mercu¬ 
ry Indem. Co. of St. Paul, Civ. 
App., 191 S.W.2d 107, refused for 
want of merit. 

66. N.J.—Reeves v. Jersey City, 84 
A.2d 42, 16 N.J.Super. 231. 
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facts within the knowledge of the party making It or 
set forth in detail the reasons for not admitting or deny¬ 
ing the requests. 

The response to a request for admissions should 
be candid 67 and not evasive, 68 and should contain an 
admission or denial of proper requests relating to 
facts within the knowledge of the party making it 69 
or set forth in detail the reasons for not admitting 
or denying the requests. 70 If a request calls for 
an opinion of the adverse party or calls for informa¬ 
tion as to which he has no personal knowledge and 
which cannot be ascertained by reasonable inquiry, 
he may admit or deny the request with qualifica¬ 
tions, 71 or may use the necessity for qualification 
as an explanation for his inability to admit or 
deny. 72 A qualified admission of fact may, under 
particular circumstances, be treated as neglect or 


refusal to comply. 73 

Signature and verification . When required by the 
statute or rule the answers should be signed on be¬ 
half of the party making the admissions 74 and 
sworn; 75 and unsworn answers amount to no an¬ 
swer at all, 76 unless the defect is waived 77 or cured 
by amendment 78 A verified statement constitutes a 
sworn statement within the provision. 79 

Manner of service , delivery, or filing . Where a 
party forwards his request for admissions by mail, 
he impliedly requests a reply by mail, 80 and the 
request is complied with when the party on whom 
the request is made deposits his reply in the mail 
properly stamped and addressed. 81 Substantial com¬ 
pliance with the requirements of the rule as to 
filing is sufficient. 82 


67. Tex.—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114. 

68. Tex.—Longoria v. Violet Gin 
Co., Civ.App., 309 S.W.2d 484, er¬ 
ror refused no reversible error. 

69. Tex.—Caddo Grocery & Ice v. 
Carpenter, Civ.App., 285 S.W.2d 
470—Montgomery v. Gibbens, Civ. 
App., 245 S.W.2d 311. 

Response that party cannot with 
truth admit that exhibit is true and 
correct copy is insufficient. 

N.M.—Aktiengesellschaft Der Har- 
lander Buamwollspinnerie und 
Zwirn-Fabrik v. Lawrence Walker 
Cotton Co., 288 P.2d 691, 60 N.M. 
154. 

70. Tex.—Montgomery v. Gibbens, 
Civ.App., 245 S.W.2d 311. 

71. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., 6 Pa.Dist. & 
Co.2d 89. 

72. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., supra. 

73. N.Y.—Corr v. Hoffman, 220 N.Y. 
S. 65, 128 Misc. 713. 

74. Signature by party or attorney 

(1) When controlling statute so 
requires, answer to demand to admit 
facts must be signed by party an¬ 
swering. 

Mass.—Crowinshield Shipbuilding 
Co. v. Jackson, 186 N.E. 87, 283 
Mass. 21—Butter v. Sovrensky, 
175 N.E. 173, 275 Mass. 88. 

(2) Answer may be signed either 
by party or his attorney under pro¬ 
visions of some statutes. 

Mass.—Crowinshield Shipbuilding 
Co. v. Jackson, 186 N.E. 87, 283 
Mass. 21. 

(3) Where there was no stipula¬ 
tion of record allowing an attorney 
to sign answer nor was anything 
ever said or done about answer until 
a judgment was entered from which 
appeal was taken, appellees would 
not be deemed to have waived ques-j 


tion of whether document filed as 
an answer to a request for admis¬ 
sions executed by appellant’s attor¬ 
ney and without oath, failed to com¬ 
ply with rule dealing with request 
for admission of facts. 

Fla.—Wider v. Carraway, App., 101 
So.2d 13. 

Signature by attorney for school 
district 

Where members of school board 
were appearing for, and in behalf of, 
school district and not for them¬ 
selves as individuals, and reply to 
request by plaintiff for admissions 
was made in behalf of all defend¬ 
ants, including school district, and 
was signed by their attorney, al¬ 
though it listed members of school 
board by their individual names, 
plaintiff could not successfully con¬ 
tend that reply was never signed on 
behalf of school district. 

Neb.—Greer v. Chelewski, 76 N.W.2d 
438, 162 Neb. 450. 

Granting of motion to sign in per¬ 
son or file further answers rests 
wholly in sound discretion of trial 
court. 

Mass.—Crowinshield Shipbuilding 

Co. v. Jackson, 186 N.E. 87, 283 
Mass. 21. 

75. Ark.—White River Limestone 
Products Co. v. Missouri-Pacific 
R. Co., 310 S.W.2d 3. 

N.J,—McDermott v. Botwick, 119 A- 
2d 776, 38 N.J.Super. 528. 

Tex.—Durrett v. Boger, Civ.App., 
234 S.W.2d 898—Croan v. McKin¬ 
ney, Civ.App., 185 S.W.2d 768, af¬ 
firmed 188 S.W.2d 144, 144 Tex. 
9. 

76. Tex.—Croan v. McKinney, supra. 

77. Tex.—McKinney v. Croan, 188 S. 
W.2d 144, 144 Tex. 9. 

78. Mass.—Courakis v. Baumann, 
112 N.E.2d 812, 330 Mass. 270. 


Adding signature to jurat 

Where plaintiffs filed notice re¬ 
quiring a defendant to admit cer¬ 
tain facts, and such defendant’s an¬ 
swers were sworn to but were not 
accompanied by jurat signed by no¬ 
tary public, trial court could grant 
leave to add signature to jurat, 
thereby curing such defect, so that, 
defendant would not be held to have 
admitted facts stated by failure to 
file sworn answer. 

Mass.—Courakis v. Baumann, supra. 

79. N.Y.—In re Merritt’s Estate, 65 
N.Y.S.2d 206, 187 Misc. 869. 
Verified pleading, being a state¬ 
ment under oath, constitutes a 
sworn statement. 

N.Y.—In re Merritt’s Estate, supra. 

Verification by attorney 

Reply to demand to admit may in 
a proper case be verified by attorney 
for person in whose behalf reply is 
made. 

N.Y.—Seidenberg v. Rosen, 114 N.Y. 
S.2d 279. 

80. Tex.—McKinney v. Croan, 188 
S.W.2d 144, 144 Tex. 9. 

81. Tex.—McKinney v. Croan, su¬ 
pra. 

82. Tex.—Sanders v. Harder, 227 S. 
W.2d 206, 148 Tex. 593. 

Piling with olerk instead of with 
party 

Where reply to request for ad¬ 
missions was filed by defendants 
with district clerk instead of with 
plaintiff as required by rule, but 
plaintiff learned that reply had been 
filed when case was called for trial 
and did not request a continuance, 
there was a substantial compliance 
with rule and defendants could not 
be regarded as having admitted mat¬ 
ters covered by requests by reason 
of alleged failure to reply. 

Tex.—Sanders v. Harder, supra. 
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§§ 101-103 DISCOVERY 

Determination of sufficiency or effect . The suf¬ 
ficiency or effect of an answer made to a demand 
for admissions is a question to be determined at, 
and not before, the trial. 83 The question as to 
whether a party has rightly or wrongly declined 
for reasons set forth to admit or to deny an item 
tendered in a notice to admit is for the trial court 
to decide, 84 and that court has power to certify 
that the refusal to admit the facts was reasonable, 
thereby absolving the party from payment of the 
costs and expenses necessary to prove the facts 
specified in the demand. 85 

§ 102, -Admission 

An admission of the truth of the requested matter 
arises when the adversary serves an answer affirmatively 
admitting the truth of the requests or when he responds 
in a manner not in compliance with the formal require¬ 
ments of the statute or rule. 

An admission of the truth of the requested matter 
arises when the adversary serves an answer affirma¬ 
tively admitting the truth of the requests 86 or 
when he responds in a manner not in compliance 
with the formal requirements of the statute or 
rule. 87 Admission results from the failure to take 


affirmative action to avoid such a result 88 or from 
failure to respond within the required time. 89 A 
bad response 90 or an evasive or improper answer 91 
may be construed by the court at the trial to be no 
response at all and, therefore, an admission. 

Improper refusal to admit or deny. Where a 
party declines to admit or deny various requests 
relating to matters of fact on the unfounded ground 
that they involve questions of law, the requests are 
properly adjudged to be admitted. 92 

§ 103. - Avoidance of Admission 

A party may avoid an admission by denying specifi¬ 
cally and positively the matters of which an admission 
is requested, by setting forth in detail why he cannot 
truthfully admit or deny those matters, or by properly 
objecting to the request. 

In order to avoid an admission, other than by ob¬ 
jecting to the request, the party must serve a sworn 
statement denying specifically the matters of which 
an admission is requested, or setting forth in detail 
why he cannot truthfully admit or deny those mat¬ 
ters. 93 A denial must be positive. 94 A reply made 
only on information and belief does not meet the 
requirements, 95 and neither do answers which are 


83. N.T.—Seidenberg v. Rosen, 114 
N.Y.S.2d 279—Clark v. Curtis, 83 
N.Y.S.2d 340. 

84. N.Y.—Belfer v. Dictograph 

Products, 89 N.Y.S.2d 125, 275 

App.Div. 824—Langan v. First 
Trust & Deposit Co., 62 N.Y.S.2d 
440, 270 App.Div. 700, appeal dis¬ 
missed 70 N.E.2d 15, 296 N.Y. 60, 
amended on other grounds 68 N. 
Y.S.2d 448, 271 App.Div. 951, af¬ 
firmed 73 N.E.2d 723, 296 N.Y. 
1014. 

85. N.Y.—Banca Nazionale Di 
Credito v. Equitable Trust Co. of 
New York, 224 N.Y.S.2d 617, 221 
App.Div. 555. 

86. N.J.—Hunter v. Erie R. Co., 
128 A.2d 304, 43 N.J.Super. 226. 

87. Fla.—Wider v. Carraway, App., 
101 So.2d 13. 

N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 43 N.J.Super. 226. 

Tex.—Montgomery v. Gibbens, Civ. 

App., 245 S.W.2d 311. 

Unsworn statement 
Where plaintiffs' response to de¬ 
fendant’s request for admission was 
an unsworn statement that plain¬ 
tiffs were without knowledge of 
correctness or exactness of defend¬ 
ant's request as to cost of repos¬ 
sessing materials, such response, in 
effect, amounted to an admission in 
view of fact statute dealing with 
admissions requires a sworn state¬ 
ment denying specifically matters 
of which an admission is requested, j 
Ark.—White River Limestone ] 


Products Co. v. Missouri-Pacific 
R. Co., 310 S.W.2d 3. 

Evasive answers 

Where defendant’s answers to 
plaintiff’s requests were evasive, 
plaintiff was entitled to admissions. 
Tex.—Longoria v. Violet Gin Co., 
Civ.App., 309 S.W.2d 484, error re¬ 
fused no reversible error. 

88. Tex.—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114. 

89. Del.—Lowe v. Hulliger, 83 A. 
2d 698, 7 Terry 331. 

Time for response see supra § 100. 

90. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33. 

91. N.J.—Hunter v. Erie R. Co., 

128 A.2d 304, 43 N.J.Super. 226. 

92. Tex.—Caddo Grocery & Ice v. 
Carpenter, Civ.App., 283 S.W.2d 470. 

93. N.J.—Hunter v. Erie R. Co., 

128 A.2d 304, 43 N.J.Super. 226. 

Tex.—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114. 

94. N.M.—Aktiengesellschaft D e r 
Harlander Buamwollspinnerie und 
Zwirn-Fabrik v. Lawrence Walker 
Cotton Co., 288 P.2d 691, 60 N.M. 
154. 

Tex.—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114—Durrett v. 
Boger, Civ.App., 234 S.W.2d 898. 

95. Tex.—Taylor v. Owen, Civ. 

App., 290 S.W.2d 771—Durrett v. 
Boger, Civ.App., 234 S.W.2d 898. 
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Matters presumptively in knowledge 
of party 

(1) Where plaintiff requests ad¬ 
mission of matter of which defend¬ 
ant has personal knowledge, or mat¬ 
ter which is presumptively within 
his knowledge, such matter cannot 
be denied on information or belief. 
N.M.—Aktiengesellschaft Der Har¬ 
lander Buamwollspinnerie und 
Zwirn-Fabrik v. Lawrence Walker 
Cotton Co., 288 P.2d 691, 60 N.M. 
154. 

(2) Where plaintiff requested ad¬ 
mission that defendant had received 
original or copy of report, which 
was to have been sent to defendant 
by his representative pursuant to 
contract, and further requested that 
defendant set forth in entirety con¬ 
tents of report, and defendant 
responded that he had received copy 
but not original of report, that he 
would not admit copy was true 
copy, and that he had sent copy to 
third party, had not received it 
back, and could not set forth its 
contents, defendant had personal or 
presumptive knowledge of contents 
of report and could have complied 
with plaintiff’s request had he de¬ 
sired so to do, and his response did 
not put at issue whether defendant 
had received report and knew its 
contents. 

N.M.—Aktiengesellschaft Der Har¬ 
lander Buamwollspinnerie und 
Zwirn-Fabrik v. Lawrence Walker 
Cotton Co., supra. 
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evasive 96 or which contain self-serving statements. 97 
A request which does not fall within the recognized 
scope of the procedure is properly denied. 98 Pur¬ 
ported defenses which should be pleaded affirmative¬ 
ly in the answer have no place in defendant’s re¬ 
sponse to a request for admissions. 99 

An explanation, in a sworn answer to a request, 
of why an admission cannot be made may be suffi¬ 
cient to avoid an admission, 1 although the reasons 
may not be fickle, 2 but must be based on reason. 3 

Objections to request . If a request calls for an 
opinion of the adverse party or calls for informa¬ 
tion as to which he has no personal knowledge and 
which cannot be ascertained by reasonable inquiry, 
he may file an objection to the scope of such a re¬ 
quest; 4 and under some provisions a litigant may 
protect himself against the penalty for failure to 
comply with the demand by serving an answer show¬ 
ing that the matters concerning which admissions 
were demanded were matters not within the scope 
of the statute. 6 

§ 104. - Withdrawal or Amendment 

The court in its discretion may permit a party to 
withdraw or amend an admission, but may not compel 
him to alter one. 

A party who has made an admission in response 
to a request therefor may seek permission to with¬ 
draw it 6 or to amend it. 7 Withdrawal rests entirely 
within the discretion of the trial court. 8 It may not 
compel a party to alter an admission 9 and cannot 


DISCOVERY §§ 103-105 

strike qualifications to the admissions on motion of 
the party requesting them. 19 

§ 105. Use and Effect 

A party who has requested admissions may Introduce 
in evidence those made without being bound by the ad¬ 
verse party’s denial of, or refusal to admit, other facts; 
and where the statute merely authorizes the demand and 
answers to be admitted in evidence, the trial Judge is 
not bound to accept the answers as true. 

A party who has requested admissions may intro¬ 
duce in evidence those of the adverse party without 
being bound by such party’s denial of other facts 
or refusal to admit other facts about which requests 
for admissions are made. 11 Where under the stat¬ 
ute the demand and answers are simply to be admit¬ 
ted in evidence, and where the statute makes no dec¬ 
laration ,to their quality as evidence, the trial judge 
in a case tried without a jury is not bound to accept 
the answers as true. 12 In a workmen’s compensa¬ 
tion case an employee’s request for admission that 
he had worked a specified time for a stated average 
weekly wage has been held not to preclude him from 
asserting some other wage rate. 13 

Unresponsive part of answer . A part of the an¬ 
swer which purports to volunteer an explanation 
of some matter about which a request for admission 
has been made is unresponsive to the request, and 
not binding on the party making the request for it. 14 
An admission which does not conform in all essen¬ 
tials with a request cannot be urged to bar inquiry 
to ascertain precisely which portions are admitted 
and which denied or qualified. 16 


96. N.M.—Aktiengesellschaft Der 

Harlander Buamwollspinnerie und 
Zwirn-Fabrik v. Lawrence Walker 
Cotton Co., supra. 

Tex.—Taylor v. Owen, Civ.App., 290 

S.W.2d 771—Sanchez v. Caroland, 
Civ.App., 274 S.W.2d 114—Mont¬ 
gomery v. Gibbens, Civ.App., 245 
S.W.2d 311. 

Ambiguous answers 

Tex.—Sharp v. J. R. Watkins Co., 
Civ.App., 250 S.W.2d 739. 

97. Tex.—Cruse v. Daniels, Civ. 
App., 293 S.W.2d 616, refused no 
reversible error—Halbert v. Syles- 
tine, Civ.App., 292 S.W.2d 135, fol¬ 
lowed in Halbert v. Batisse, 292 
S.W.2d 139—Taylor v. Owen, Civ. 
App., 290 S.W.2d 771—Mosby v. 
Texas & P. Ry. Co., Civ.App., 191 
S.W.2d 55. 

98. Del.—Laskowski v. Atomic 
Cleaners & Dyers, 89 A.2d 157, 8 
Terry 198. 

99. Del.—Lowe v. Hullifcer, 83 A. 
2d 698, 7 Terry 331. 

1. Fa.—Byberg v. Lyman Felheim 
Co., 81 Pa.Dist. & Co. 47, 35 Erie 
Co. 48. 


2. Tex.—Montgomery v. Gibbens, 
Civ.App., 245 S.W.2d 311. 

3. Tex.—Montgomery v. Gibbens, 
supra. 

4. Pa.—Kelley v. Connecticut Gen¬ 
eral Life Ins. Co., 6 Pa.Dist. & 
Co.2d 89. 

5. N.T.—Cunningham v. Mayer, 155 
N.Y.S.2d 939. 

6. N.Y.—Corr v. Hoffman, 220 N.Y. 
S. 65, 128 Misc. 713. 

7. IsT.Y.—Corr v. Hoffman, supra. 

& Tex.—Frozen Foods Exp. v. 
Odom, Civ.App„ 229 S.W.2d 92, 
refused no reversible error. 
Refusal to allow withdrawal held 
not abuse of discretion 
Where defendants' reply to re¬ 
quest for admission that their truck 
and trailer had collided with another 
truck and trailer on stated date and 
specified highway in named county 
had been on file for several days 
before defendants announced ready 
for trial and was admitted in evi¬ 
dence without objection and there 
was ample evidence of collision be¬ 
tween two trucks. 
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Tex.—Frozen Foods Exp. v. Odom, 
supra. 

9. N.Y.—Corr v. Hoffman, 220 N.Y. 
S. 65, 128 Misc. 713. 

10. N.Y.—Corr v. Hoffman, supra. 

11. Tex.—Halbert v. Sylestine, Civ. 
App., 292 S.W.2d 135, followed In 
Halbert v. Batisse, 292 S.W.2d 139. 

12. Mass.—Gordon v. American 
Tankers Corporation, 191 N.E. 51, 
286 Mass. 349. 

13. Tex.—Insurance Co. of Tex. v. 
Davis, Civ.App., 276 S.W.2d 327, 
refused no reversible error. 

14. Tex.—Cruse v. Daniels, Civ. 

App., 293 S.W.2d 616, refused no 
reversible error—Halbert v. 

Sylestine, Civ.App., 292 S.W.2d 
135, followed in Halbert v. Batisse, 
292 S.W.2d 139—Mosby v. Texas 
& P. Ry. Co., Civ.App., 191 S.W.2d 
55. 

15. N.Y.—Nadler v. Commercial 
Travelers Mut. Acc. Ass'n of 
America, 137 N.Y.S.2d 176, 207 
Misc. 218. 
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§§ 105-107 DISCOVERY 


As against codefendants . The rule relating to ad¬ 
missions on request is not designed to elicit the gen¬ 
uineness of documents and truth of facts from one 
of two joint tort defendants for use against the 
other. 16 In an action against more than one de¬ 
fendant the response to a request for admissions 
made to one defendant and not to the others is not 
binding on the others where there is no showing 
that such defendant was an agent of the other de¬ 
fendants or had authority to represent them. 17 An 
admission of fact obtained without notice to anoth¬ 
er defendant who has no opportunity to cross-exam¬ 
ine concerning it is not admissible against a joint 
tort defendant at the trial. 18 

§ 106. -Admission 

The effect of admissions made In response to a re¬ 
quest is comparable to a legal admission made in the 
pleadings of a party, and It is not necessary that they 
be formally introduced in evidence at the trial, although 
they may be. 

The effect of admissions made in response to a 
request is comparable to a legal admission made in 
the pleadings of a party, 19 and it is not necessary 
that they be formally introduced in evidence at the 
trial, 20 although it has been held that their effect is 
to furnish affirmative evidence of the fact admitted 
which can be introduced by the requesting party at 
the trial. 21 Admissions made are binding on the 
party making them, 22 and he is precluded at the trial 
from adducing any proof to the contrary 23 unless re¬ 


lieved by the court from the effects of the admission 
for cause shown. 24 Admissions made a part of the 
record by stipulation of the parties become binding 
on all the parties to the proceedings. 25 A review¬ 
ing court is not bound by admissions of purported 
matters of fact, however, when the record before it 
shows that such admissions are not truthful, but that 
the opposite of the admissions is true. 26 

Admissions as to question of lazv . Where a 
request to admit and admissions involve a question 
of law more than a matter of fact, the admissions 
do not constitute proof under the rule relating to 
admissions of matters of fact before trial. 27 

§ 107. - Denial or Avoidance of Admis¬ 

sion 

If an admission is avoided, the requesting party must 
prove the matter at the trial; and he cannot properly 
ask the court to declare facts to be admitted in the face 
of a denial of knowledge thereof by the party to whom 
the request is addressed. 

If an admission is avoided, the requesting party 
must prove the matter at the trial. 28 The party 
demanding admission of facts cannot properly ask 
the court to declare such facts to be admitted in the 
face of a denial of knowledge of these facts by the 
party on whom the demand is made. 29 Where the 
answering party denies or refuses to make an ad¬ 
mission of fact, the refusal is nothing more than 
a refusal to admit a fact, 30 and is not admission of 


16. Del.—Sherr v. East, 71 A. 2d 
752, 6 Terry 260. 

17. Tex.-r-Talbott v. Hogg, Civ. 
App., 298 S.W.2d 883, error dis¬ 
missed—Sanchez v. Caroland, Civ. 
App., 274 S.W.2d 114. 

18. Del.—Sherr v. East, 71 A. 2d 
752, 6 Terry 260. 

19. Tex.—Fuller Nurseries & Tree 
Service v. Jones, Civ.App., 253 S. 
W.2d 946—Mas ten v. Masten, Civ. 
App., 165 S.W.2d 225, error refused. 

20. Tex.—Fuller Nurseries & Tree 
Service v. Jones, Civ.App., 253 S. 
W.2d 946—Montgomery v. Gibbens, 
Civ.App., 245 S.W.2d 311. 

Reason for role 

Admissions are part of record and 
just as binding on party who made 
them as though they had been made 
from stand in open court. 

Tex.—Pacific Finance Corp. v. 

Ramsey, Civ.App., 305 S.W.2d 297. 

21. N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 43 N.J.Super. 226, 

Admission held sufficient evidence 
In action for injuries to pedestrian 
struck by truck defendant's admis¬ 
sion, in answer to plaintiff’s request, 
that defendant's servant was operat¬ 
ing a truck in defendant's service 


in city wherein collision occurred 
on day thereof, satisfied burden on 
plaintiff to prove prima facie that 
such servant was acting in scope 
and course of his employment by de¬ 
fendant when collision occurred. 
Tex.—Kirk v. Harrington, Civ.App., 
255 S.W.2d 557. 

Use restricted to pending action 
Under rule providing that any ad¬ 
mission made by a party pursuant to 
request is for purpose of pending 
action only and does not constitute 
an admission by him for any other 
purpose and may not be used against 
him in any other proceeding, special 
proceeding instituted by discharged 
bankrupt for purpose of satisfying a 
judgment of record was a pending 
action within contemplation of rule. 
Minn.—Fireman’s Fund Indem. Co. v. 
Caruso, 90 N.W.2d 302. 

22. Mass.—Krinsky v. Pilgrim 

Trust Co., 149 N.E.2d 665. 

23. Mass.—Krinsky v. Pilgrim 

Trust Co., supra. 

Utah.—Mud Control Laboratories v. 
Covey, 269 P.2d 854, 2 Utah 2d 85. 

24. Mass.—Krinsky v. Pilgrim 

Trust Co., 149 N.E.2d 665. 

25. Minn.—Ketterer v. Independent 
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School Dist. No. 1 of Chippewa 
County, 79 N.W.2d 428, 248 Minn. 
212 . 

26. Tex.—Gore v. Cunningham, Civ. 
App., 297 S.W.2d 287, refused no 
reversible error. 

27. Tex.—Gore v. Cunningham, su¬ 
pra. 

Admission, as to record title of land 
in controversy 

Tex.—Gore v. Cunningham, supra. 

28. N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 43 N.J.Super. 226. 

Authenticity of documents 
Where party on whom a request to 
admit authenticity of certain docu¬ 
ments is made files an answer under 
oath explaining why an admission 
could not be made concerning docu¬ 
ments and objecting to their rele¬ 
vancy as evidence, moving party is 
put on proof of documents. 

Pa.—Byberg v. Lyman Felheim Co., 
81 Pa.Dist. & Co. 417, 35 Erie Co. 
48. 

29. N.Y.—In re Merritt’s Estate, 65 
N.Y.S.2d 206, 187 Misc. 869. 

30. Tex.—Halbert v. Sylestine, Civ. 
App., 292 S.W.2d 135, followed in 
Halbert v. Batisse, 292 S.W.2d 139. 
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any fact except the one of such refusal. 31 The only 
penalty to be imposed by the court if it finds such 
refusal unreasonable is the assessment of reason¬ 
able expenses incurred in the making of the proof 
by the other party. 32 

Refusal based on constitutional privilege . A re¬ 
fusal to admit based on the grounds of constitutional 
privilege does not constitute a presumptive admis¬ 
sion against the party asserting his privilege, 33 even 
though the statute relating to admissions on request 
provides that any admission made or deemed to be 
made pursuant to a request is for the purpose of 
the pending action only, and does not constitute an 
admission for any other purpose and may not be 
used against him in any other proceeding. 3 * 

§ 108.-Expenses of Making Proof 

Under some statutes and rules of procedure the rea¬ 
sonable expenses incurred in proving a fact may be im¬ 
posed on a party who, on proper request, unreasonably 
denies or refuses to admit it. 

Under some statutes and rules of procedure a 
party requesting another party to admit facts men¬ 
tioned in the request may, on the denial thereof or 
refusal to make such admissions, prove the facts 
and then apply to the court for an order requiring 
the other party to pay him for the reasonable ex¬ 
penses incurred in making the proof; 35 and he is 
entitled to recover such expenses if the party on 
whom demand is made knows the demanded facts 


DISCOVERY §§ 107-108 

to be true beyond reasonable dispute or can ascer¬ 
tain them to be true on reasonable inquiry, 33 but not 
otherwise. 37 An executor is bound to admit the 
genuineness of the testator’s signature and if he 
avoids doing so, he is chargeable with the reason¬ 
able expense incurred by the adverse party in prov¬ 
ing it. 33 

The party making the demand is not entitled to 
recover any part of the expense of proving im¬ 
material matters, 39 matters of no substantial im¬ 
portance, 40 matters shown not to be true, 41 facts 
not shown to have been known by the party on 
whom the demand has been made, and as to which 
he could get no information without the written 
request of the party making the demand, 42 or mat¬ 
ters which would require the party on whom the de¬ 
mand is made to accept as true the unsupported oral 
statement of a witness. 43 Moreover, the court in 
its discretion may refuse to assess costs where the 
request calls for concessions not only of facts but 
of conclusions. 44 

The party making the demand is not entitled to 
recover if the court finds there were good reasons 
for the denial, 45 as where a substantial portion of 
the facts sought to be admitted were of controverti¬ 
ble character and not within the purpose of the 
rule, 46 or where such facts could not fairly have 
been admitted without qualification or explanation. 47 
So, it is error to tax costs against a receiver who 


31. Tex.—Halbert v. Sylestine, Civ. 
App., 292 S.W.2d 135, followed in 
Halbert v. Batisse, 292 S.W.2d 139. 

32. N.Y.—Seidenberg v. Rosen, 114 
N.Y.S.2d 279. 

Imposition of expenses of making 
proof see infra § 108. 

Summary judgment held improperly 
granted 

N.Y.—Belfer v. Dictograph Products, 
89 N.Y.S.2d 125, 275 App.Div. 824. 

33. N.Y.—Oppenheim v. Gunther, 85 
N.Y.S.2d 210, 193 Misc. 914. 

34. N.Y.—Oppenheim v. Gunther, su¬ 
pra. 

35. N.J.—Hunter v. Erie R. Co., 128 
A.2d 304, 43 N.J.Super. 226. 

Kleiner v. Kleiner, 49 A.2d 582, 
139 N.J.Eq. 26. 

N.Y.—Belfer v. Dictograph Products, 
89 N.Y.S.2d 125, 275 App.Div. 824 
—Rusnak v. Doby, 44 N.Y.S.2d 730, 
267 App.Div. 122. 

Rowland v. State, 172 N.Y.S.2d 
420, 10 Misc.2d 825. 

Purpose of rule is to improve ad¬ 
ministration of justice; and rule is a 
salutary one. 

Ill.—Albert Pick Co. v. Valos, 64 N. 

E.2d 319, 327 Ill.App. 404. 

Sham answer 

If answer to request for admission 


as to matters of fact, papers, docu¬ 
ments, and photographs, is sham, 
penalty to be imposed by trial court 
is assessment of reasonable expenses 
incurred in making of proof by party 
who makes demand. 

N.Y.—Seidenberg v. Rosen, 114 N.Y. 
S.2d 279. 

Statute held inapplicable to special 
proceeding 

N.Y.—Reese v. Chappelle, 135 N.Y.S. 
2d 200, 206 Misc. 887. 

36. N.Y.—In re Stevens' Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 

37. N.Y.—In re Stevens’ Will, supra. 
Probability of no knowledge 

It has been held that a defendant 
refusing to comply with a demand to 
admit certain facts will be subjected 
to only half of expense of proving 
them where some of them related to 
matters of which he probably had no 
knowledge. 

N.Y.—Hart v. Automobile Ins. Co. of 
Hartford, 246 N.Y.S. 586, 140 Misc. 
399. 

38. N.Y.—In re Stevens’ Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 


39. N.Y.—In re Stevens’ Will, supra. 

40. N.J.—Hunter v. Erie R. Co., 128- 
A,2d 304, 43 N.J.Super. 226. 

41. N.Y.—:In re Stevens’ Will, 86 N. 
Y.S„2d 493, 193 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 

42. N.Y.—In re Stevens’ Will, su¬ 
pra. 

43. N.Y.—In re Stevens’ Will, su¬ 
pra. 

44. N.Y.—Dukas v. Tolmach, 153 N. 
Y.S.2d 392, 2 A.D.2d 57. 

45. N.J.—Hunter v. Erie R. Co., 128- 
A.2d 304, 43 N.J.Super. 226. 

46. Ill.—Usalatz v. Pleshe’s Estate, 
23 N.E.2d 939, 302 Ill.App. 392. 

Tender 

Second mortgagee whose proof of 
tender of overdue interest payments 
caused a dismissal of complaint to 
foreclose first mortgage was not en¬ 
titled to attorney's fee under statute 
where question of tender was a con¬ 
troverted issue. 

Ill.—Polish Women’s Alliance of 
America v. Machalski, 5 N.E.2d 622, 
287 Ill.App. 630. 


47. Ill,—Usalatz v. Pleshe’s Estate, 
23 N.E.2d 939, 302 IlLApp. 392. 
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has no power to confess judgment for refusing to 
concede plaintiff’s cause of action, since such con¬ 
cession would have been tantamount to a confession 
of judgment. 48 

In a proceeding to recover the cost of proving 
facts, the party who, on demand, has previously 
-denied or refused to admit such facts, has the bur¬ 
den of showing that he was not in possession of the 
facts and could not ascertain them on reasonable 
inquiry. 49 An application for attorney’s fees and 
expenses, incurred in obtaining witnesses to prove 
the claimed facts which the opposing party has re¬ 
fused to admit, is properly denied where the amount 
asked for is very large, the various items of ex¬ 
pense are not set forth, and the absolute necessity 
of such evidence is not shown. 50 

§ 109. Failure to Respond 

Under the statutes and rules of procedure, a failure 
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to answer a request for admission of facts has the effect 
of an admission of the truth of the matters set out in the 
request which cannot be controverted at the trial. 

Under the statutes and rules of procedure relat¬ 
ing to requests for admissions of facts, it is gen¬ 
erally held that a failure to answer a request has the 
effect of an admission of the truth of the matters set 
out in the request, 51 particularly where no legal or 
equitable excuse is shown for the failure to answer 
the request, 52 as where a party properly serves a 
request for admissions of relevant matters of fact or 
the genuineness of relevant documents, and all ob¬ 
jections thereto are heard and appropriately denied 
by the court, and the other party has been ordered 
to respond thereto and fails to do so; 53 and such 
admission cannot be controverted at the trial. 54 
The statute is not self-executing, 55 and a party 
claiming that matter alleged has been admitted be¬ 
cause of failure to deny must prove service of a 
proper request in compliance with the statute and 


48. N.Y.—Haebler v. Crawford, 249 
N.Y.S. 184, 232 App.Div. 122, re¬ 
versed on other grounds 179 N.B. 
319, 258 3ST.Y. 130, motion denied 
and remittitur amended 180 N.E. 
353, 258 N.Y. 607. 

49. N.Y.—In re Stevens' Will, 86 N. 
Y.S.2d 493, 194 Misc. 166, appeal 
denied 92 N.Y.S.2d 133. 

50. Mich.—Colonial Theatrical En¬ 
terprises v. Sage, 275 N-W. 750, 
282 Mich. 18. 

51- Ky.—Sims Motor Transp. Lines, 
Inc. v. Foster, 293 S.W.2d 226. 

Mass.—Snowden v. Cheltenham, 149 
N.E.2d 606—Cohen v. James Millar 
Co., 164 N.E. 820, 266 Mass. 55. 

N.J.—Hunter v. Erie R. Co., 128 A.2d 
304, 43 N.J.Super. 226. 

.N.Y.'—Jennings v. Jennings, 84 N.Y. 
S.2d 511, 193 Misc. 805. 

In re Ronan's Will, 91 N.Y.S.2d 
79. 

'Tex.—Lozano v. Kazen, Civ.App., 313 
S.W.2d 894—Longoria v. Violet Gin 
Co., Civ.App„ 309 S.W.2d 484, er¬ 
ror refused no reversible error— 
Pure Oil Co. v. Fowler, Civ.App., 
302 S.W.2d 461, refused no revers¬ 
ible error—Kilsby v. Aero-Test 
Equipment Co., Civ.App., 301 S.W. 
2d 703, refused no reversible error 
—Associates Inv. Co. v. Baker, Civ. 
App., 221 S.W.2d 363, error dis¬ 
missed—Cohen v. Vogt, Civ.App., 
211 S.W.2d 762, refused no reversi¬ 
ble error—Billingslea v. Greaves, 
Civ.App., 196 S.W.2d 945—Krasa 
v. Derrico, Civ.App., 193 S.W.2d 
891—Weaver v. Weaver, Civ.App., 
171 S.W.2d 898—Masten v. Gow¬ 
er, Civ.App., 165 S.W.2d 901. 

Response not filed within required 
time see supra § 100. 

Comparable to admission, In. plead¬ 
ings 

Effect of party’s failure to answer 


inquiries in adversary’s written re¬ 
quest for admission or denial of rel¬ 
evant facts is comparable to legal ad¬ 
mission in party’s applicable plead¬ 
ing. 

Tex.—Frierson v. Modern Mut. 
Health & Acc. Ins. Co., Civ.App., 
172 S.W.2d 389, error refused— 
Masten v. Masten, Civ.App., 165 S. 
W.2d 225, error refused. 

Bequest embracing every fact tender¬ 
ed by pleadings 

Where plaintiff's written request 
for admission or denial by defend¬ 
ants of relevant facts, embraced ev¬ 
ery fact tendered by plaintiff’s plead¬ 
ings, effect of defendants' failure to 
answer was to present cause to trial 
court on agreed statement of facts, 
in so far as plaintiff’s cause of action 
was concerned, and it was duty of 
trial judge to apply law to facts so 
established and to render judgment 
accordingly. 

Tex.—Frierson v. Modern Mut. 
Health & Acc. Ins. Co.,' Civ.App., 
172 S.W.2d 389, error refused. 

52. Tex.—Lozano v. Kazen, Civ.App., 
313 S.W.2d 894. 

Sufficient excuse held not shown 

(1) Where plaintiff's request for 
admissions was served on defend¬ 
ant’s attorney on August 3, and de¬ 
fendant was available for two days 
thereafter, his absence from August 
5 to August 20 was not sufficient 
legal or equitable excuse for his 
failure to file his answers to request. 
Tex.—'Lozano v. Kazen, supra. 

(2) Because one might be forced 
to admit truth of some damaging 
facts or because answers to some re¬ 
quests for admissions may be diffi¬ 
cult is not an excuse for ignoring 
them. 

Tex.—Lozano v. Kazen, supra. 
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53. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

54. Mass.—Snowden v. Cheltenham, 
149 N.E.2d 606. 

Tex.—Cohen v. Vogt, Civ.App., 211 
S.W.2d 762, refused no reversible 
error—Billingslea v. Greaves, Civ. 
App., 196 S.W.2d 945—Frierson v. 
Modern Mut. Health & Acc. Ins. 
Co., Civ.App., 172 S.W.2d 389, error 
refused—Masten v. Gower, Civ. 
App., 165 S.W.2d 901—Masten v. 
Masten, Civ.App., 165 S.W.2d 225, 
error refused. 

Evidence held inadmissible 

In action arising out of collision 
of truck and automobile, where plain¬ 
tiff requested admission seeking to 
establish that truck driver was agent 
of defendant truck owner and de¬ 
fendant did not answer, it was proper 
to exclude evidence that driver was 
independent contractor. 

Ky.—Sims Motor Transp. Lines, Inc. 

V. Foster, 293 S.W.2d 226. 

Controverting evidence held not er¬ 
roneously admitted in absence of 
objection 

Tex.—Minnehoma Financial Co. v. 
Johnson, Civ.App., 253 S.W.2d 475, 
reversed on other grounds 258 S. 

W. 2d 78, 152 Tex. 386. 

Evidence held without effect 

Where party failed to answer re¬ 
quest for admissions of fact, evi¬ 
dence to contrary is without effect. 
Tex.—Weaver v. Weaver, Civ.App., 
171 S.W.2d 898. 

55. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 
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failure appropriately to respond thereto. 56 There 
can be no definitive appraisal of a failure to comply 
with the demand until the trial ; 57 and it has been 
held that the trial court does not have the power to 
excuse the total failure to comply with a demand, 
particularly where the statute specifically reserves 
the right to object at the trial to the admissibility 
of the facts admitted. 58 

Where part of the request is admitted specifically 
and there is no denial of the balance and no show¬ 
ing that the unanswered part could neither be ad¬ 
mitted nor denied, the entire question will be taken 
as admitted and as answered in the affirmative. 59 

Failure to respond to the demand, however, can 
have no greater effect than failure to answer the 
complaint itself, 60 and it does not change the char¬ 
acter of a tort action for unliquidated damages into 
an action for a sum liquidated, 61 or authorize or 
require the court to strike the pleading of the party 
failing to respond to the request. 62 

Matters not included in the request for admis¬ 
sions are not deemed to be admitted. 63 So, failure 
of defendant in a negligence action to reply to a 
request to admit that he engaged a doctor to ex¬ 
amine plaintiff and that in due course he received 
a report does not entitle plaintiff to have the report 
admitted in evidence where there was no request to 
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admit that the doctor would testify to statements 
mentioned in the report and no request to admit the 
truth of the report. 64 

The denial of an application for a failure to ad¬ 
mit, pursuant to demand, is warranted where the 
demands are complex and require construction 
which renders it unsafe for the party to make ad¬ 
missions thereon. 65 

Failure to act on an insufficient request to admit 
averments contained in a pleading furnishes no 
ground for rendering judgment on the pleading on 
the theory that the allegations thereof were to be 
taken as true. 66 

As against codefendants. Default of one defend¬ 
ant in failing to respond to a request for admissions 
is not binding on another against whom the first 
sought recovery over, 67 and, accordingly, without 
any proof, as against the nondefaulting defendant, 
of the matters deemed admitted by the default, judg¬ 
ment over in favor of the defaulting defendant 
against the other is improperly entered. 68 

Party sued individually and in representative ca¬ 
pacity . Where the request is addressed only to a 
defendant or his attorneys of record, and not to him 
in his representative capacity, in which he is also 
sued, his failure to answer the requests should not 


56. Neb.—Kissinger v. School Dist. 
No. 49 of Clay County, 77 N.W.2d 
767, 163 Neb. 33—Mueller v. Shack- 
lett, 58 N.W.2d 344, 156 Neb. 881. 

57. N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., 55 N.Y.S.2d 
243. 

58. N.Y.—Rusnak v. Doby, 44 N.Y. 
S.2d 730, 267 App.Div. 122. 

Rowland v. State, 172 N.Y.S.2d 
420, 10 Misc.2d 825. 

59. Tex.—Bowman Biscuit Co. of 
Tex. v. Hines, Civ.App., 240 S.W.2d 
467, certified question answered 251 
S.W.2d 153, 151 Tex. 370. 

Entire question held admitted 
Where there was request for ad¬ 
mission that certain cookies were de¬ 
livered to grocery at city in certain 
county on or immediately before fifth 
day of October, 1948, in unbroken 
packages, answer which merely stat¬ 
ed that cookies were delivered to 
grocery in such city and such coun¬ 
ty on September 24, 1948, was admis¬ 
sion of entire question. 

Tex.—Bowman Biscuit Co. of Tex. v. 
Hines, supra. 

60. N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., 55 N.Y.S.2d 
243. 

61- N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., supra. 


62. N.Y.—Ottone v. American Lon¬ 
don Shrinkers Corp., supra. 

63. Tex.—Sharp v. J. R. Watkins 
Co., Civ.App., 250 S.W.2d 739— 
Texas Emp. Ins. Ass’n v. Tanner, 
Civ.App., 218 S.W.2d 277, refused 
no reversible error. 

Testimony held not in conflict with 
requested admission 

In compensation suit wherein in¬ 
surer contended that prior injury 
contributed to employee’s incapacity 
and requested admissions which were 
not timely answered, that allegations 
in former pleadings were made with 
employee’s authority and approval, 
permitting employee to testify that 
he did not see his pleadings in for¬ 
mer suit was not objectionable as 
permitting testimony in contradic¬ 
tion of requested admissions which 
should properly have been taken as 
confessed. 

Tex.—Texas Emp. Ins. Ass'n v. Tan- 
net, supra. 

Admissions held not exclusive 

Admissions of defendant in tres¬ 
pass to try title suit that she was 
claiming property from certain 
source based on defendant’s failure 
to answer requests for admission 
werd not exclusive and would not 
preclude defendant from claiming ti- 
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tie under any other claim which she 
might have. 

Tex.—Krasa v. Derrico, Civ.App., 193 
S.W.2d 891. 

64. Md.—Nocar v. Greenberg, 124 A. 
2d 757, 210 Md. 506. 

65. N.Y.—Sidelair Realty Co. v. 
Schor, 95 N.Y.S.2d 839. 

Effect of foreign divorce decree 
Where plaintiff in action for sep¬ 
aration in her reply to defendant’s 
counterclaim denied that a Nevada 
default divorce decree against plain¬ 
tiff while she was a resident in New 
Jersey was duly entered and, in a 
stipulation of facts as to decree, 
made same contention because of 
lack of jurisdiction of Nevada court, 
plaintiff’s ignoring a notice served* 
by defendant prior to trial requiring 
plaintiff to admit that decree was 
duly entered, was not an admission 
that Nevada court had jurisdiction 
so as to bar plaintiff’s action. 

N.Y.—Smith v. Smith, 55 N.Y.S.2d 
430. 

66. Wash.—Weyerhaeuser Sales Co* 
v. Holden, 203 P.2d 685, 32 Wash. 
2d 714. 

67. N.Y.—Brown v. Godefroy Mfg- 
Co., 104 N.Y.S.2d 444, 278 App.Div* 
242. 

68. N.Y.—Brown v. Godefroy Mfg* 
Co., supra- 
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be taken as admissions against him in his representa¬ 
tive capacity. 62 

§ 110. -Relief from Default 

An inadvertent default in failing to comply with a 
notice to admit may be opened and opportunity afforded 
to comply with the notice. 

An inadvertent default in failing to comply with 
a notice to admit may be opened and opportunity af¬ 
forded to comply with the notice, 70 and where the 
opposite party was put to some inconvenience and 
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loss of time, the opening of the default may be 
conditioned on the payment of costs. 71 The trial 
judge does not abuse his discretion in denying a 
request on the morning of the trial for permission 
to file an amended answer to the request for ad¬ 
missions in order to change a constructive admis¬ 
sion, made through a failure expressly to deny the 
fact, to an express denial, where the party request¬ 
ing the admission had prepared for trial in reliance 
on the constructive admission and could not pro¬ 
ceed with the trial if the leave was granted to 
amend. 72 


DISCREDIT. To disbelieve, not to accept as true, or 
to refuse credence to; 1 to distrust; 2 also, more spe¬ 
cifically, to destroy or impair the credibility of a 
person, to impeach, to lessen the degree of credit 
to be accorded to a witness or document, as by im¬ 
pugning the veracity of the one or the genuineness 
of the other, to disparage or weaken the reliance up¬ 
on the testimony of a witness, or upon documentary 
evidence, by any means whatever. 3 

The right to impeach or discredit a witness is 
treated in Witnesses § 474. 

DISCREETLY. The word “discreetly” is defined as 
meaning judiciously, prudently, with discernment. 4 

DISCREPANCY. The word is derived from a well- 
known Latin verb, “diserepare,” signifying to differ 
in sound, to sound differently or discordantly, ap¬ 
plicable originally to sounds in the physical world; 
in process of time the word acquired a broader 


meaning and came to be applied to things generally 
that differed, did not agree, were not in harmony, 5 
or were in conflict with one another. 6 It has been 
said that usually the word means contrariety, dis¬ 
agreement, discordance, inconsistency, or variance; 7 
a difference between two things which ought to be 
identical, as between one writing and another. 8 

The word has been held to be synonymous with 
“difference,” “disagreement,” “discord,” “discord¬ 
ance,” “dissonance,” “dissidence,” and “uncon¬ 
formity;” 9 and has been compared with, or dis¬ 
tinguished from, “erasure,” 10 “error,” 11 and “ir¬ 
regularity.” 12 

Phrase: “Discrepancy in the returns.” 13 

DISCRETELY. Disjunctively, separately. 14 

DISCRETIO EST DISCERNERE PER LEGEM 
QUID SIT JUSTUM. 15 


69. Tex.—Krasa v. Derrico, Civ.App. f 
193 S.W.2d 891. 

70. N.Y.—In re Moroney’s Estate, 
118 N.Y.S.2d 349. 203 Misc. 557. 

Connolly v. F. M. Charlton Co., 
118 N.Y.S.2d 229—Ottone v. Ameri¬ 
can London Shrinkers Corp., 55 N. 
Y.S.2d 243. 

Refusal held error 

Where judgment was rendered 
without introduction of any testimo¬ 
ny on defendant's refusal to answer 
plaintiff's request for admissions, and 
within about two hours after judg¬ 
ment was rendered, and before it was 
prepared, defendant came into court 
and tendered written answers and 
moved for a new trial, it was held er¬ 
ror to overrule motion, on ground 
that rule should not be construed so 
as to give one litigant an advantage 
over his opponent, permitting him to 
have judgment without supporting 
testimony when case can be opened 
without injustice to either party for 
a full hearing on evidence. 


Tex.—Gordon v. Williams, Civ.App., 
164 S.W.2d 867. 

71. N.Y.—Dukas v. Tolmach, 142 N. 
Y.S.2d 176. 

72. Tex.—Ice Service Co. v. Scruggs, 
Civ.App., 284 S.W.2d 185, refused 
no reversible error. 

1. Tex.—Howard v. State, 8 S.W. 
929, 931, 25 Tex.App. 686. 

2. Cal.—People v. Clark, 24 P. 313, 
316, 84 C. 573. 

3. Black L.D. 

4. Iowa.—Parks v. City of Des 
Moines, 191 N.W. 728, 731, 195 
Iowa 972. 

5. N.Y.—Smith v. Oneida County, 
156 N.Y.S. 837, 841, 92 Misc. 607. 

6. N.Y.—In re Barrett, 204 N.Y.S. 
705, 709, 209 App.Div. 217. 

7. N.Y.—In re Barrett, supra. 
Wash.—State v. Superior Court of 

King County, 244 P. 702, 703, 138 
Wash. 488. 

8. Black L.D. 


9. N.Y.—Smith v. Oneida County, 
156 N.Y.S. 837, 841, 92 Misc. 607. 

10. Conn.—Comley v. Wilson, 163 
A. 465, 468, 116 Conn. 36. 

11. N.Y.—In re Barrett, 204 N.Y.S. 
705, 709, 209 App.Div. 217. 

12. N.Y.—In re Barrett, supra. 

13. Held not to constitute 
Erasure and substitution in re¬ 
turn of number of votes cast held 
not to establish “discrepancy in the 
returns." 

Conn.—Comley v. Wilson, 163 A. 465, 
467, 116 Conn. 36. 

14. Iowa.—Parks v. City of Des 
Moines, 191 N.W. 728, 731, 195 
Iowa 972. 

15. A maxim meaning "Discretion 
is to know [discern] through law 
what is just." 

Black L.D. 

Applied or quoted in Miller v. 
Wallace, 76 Ga. 479, 484, 2 Am.S.R. 
48. 

18 C.J. p 1134 note 16 [a]. 
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DISCRETION 


DISCRETIO EST SCIRE PER LEGEM QUID SIT 
JUSTUM. 16 

DISCRETIO JUDICIS EST PER LEGES DIS- 
CERNERE. 17 

DISCRETION*. 

In General 

The word “discretion” connotes necessarily an act 
of a judicial character, 18 and, as used with ref¬ 
erence to discretion exercised judicially, it implies 
the absence of a hard-and-fast rule, 19 and it requires 
an actual exercise of judgment and a consideration 
of the facts and circumstances which are necessary 
to make a sound, fair, and just determination, 19 - 5 
and a knowledge of the facts upon which the dis¬ 
cretion may properly operate. 20 

The word has been made use of in various mean¬ 


ings, 21 and in some connections the word “discre¬ 
tion” is not a happy choice because of the dif¬ 
ferent senses in which it can be used. 21 * 5 

“Discretion” has been variously defined as the act 
or the liberty of deciding according to the princi¬ 
ples of justice and one’s ideas of what is right and 
proper under the circumstances, without willfulness 
or favor; 22 circumspection, wariness, wise conduct 
and management; 23 deliberate judgment; 24 judg¬ 
ment directed by circumspection; 24 * 5 a power of 
choice; 24 * 10 the exercise of a privilege, right, or 
power consonant with reason or good judgment. 24 * 15 

“Discretion” is further defined as meaning equita¬ 
ble decision of what is just and proper under the 
circumstances; 25 exercise of caution; 26 judgment 
or soundness of judgment; 27 knowledge and pru¬ 
dence, nice discernment, and judgment directed by 
circumspection; 28 the liberty or power of acting 


16. A maxim meaning “Discretion 
consists in knowing what is just 
in law.” 

Black L.D. 

Applied in Le Roy v. New York, 
4 Johns.Ch., N.Y., 352, 356. 

18 C.J. p 1134 note 17 [a]. 

17. A maxim meaning “The discre¬ 
tion of a judge is a legal discre¬ 
tion.” 

U.S.—In re Leonard, D.C.Mo. f 15 F. 
Cas.No.8,255. 

18. Mo.—Queatham v. Modern 
Woodmen of America, 127 S.W. 
651, 655, 148 Mo.App. 33. 

10. See infra p 294 note 62. 

19.5 N.Y.—Application of Prazzita, 
147 N.Y.S.2d 11, 16. 

20. Mo.—Gaston v. St. Louis Pub¬ 
lic Service Co., 20 S.W.2d 659, 560, 
223 Mo.App. 766. 

21. Cal.—-Lent v. Tillson, 14 P. 71, 
77, 72 C. 404. 

Variable meanings depending on use 
Neb.—Greenberg v. Fireman’s Fund 
Ins. Co. of San Francisco, Cal., 35 
N.W.2d 772, 776, 150 Neb. 695. 

21.5 U.S.—Delno v. Market St. Ry. 
Co., C.C.A.Cal., 124 F.2d 965, 967. 

As used in one sense 

“Discretion” in one sense is ex¬ 
plained as follows: The discretion 
of a judge is said by Lord Camden 
to be the law of tyrants: It is al¬ 
ways unknown, it is different in dif¬ 
ferent men; it is casual, and de¬ 
pends on constitution, temper, and 
passion. In the best, it is oftentimes 
caprice; in the worst, it is every 
vice, folly, and passion to which 
human nature Is liable. 

U.S.—Delno v. Market St. Ry. Co., 
supra. 

22. U.S.—Markall v. Bowles, D.C. 
Cal., 58 F.Supp. 463, 465. 

27 C.J.S.—19 


Mich.—Wilson v. Michigan State 
Board of Registration in Medicine, 
199 N.W. 643, 644, 228 Mich. 25. 

Or.—Tice v. State Indus. Acc. Com¬ 
mission, State of Or., 195 P.2d 
188, 191, 183 Or. 593. 

Philippine.—Lamb v. Phipps, 22 
Philippine 456, 488. 

Tex.— Corpus Juris Secundum quoted 
in Texas Indemnity Ins. Co. v. 
Arant, CivApp., 171 S.W.2d 915, 
919. 

As negativing Inconsiderate action 

(1) “Discretion should not be a 
word for arbitrary will or incon¬ 
siderate action.” 

Mich.—Wilson v. Michigan State 
Board of Registration in Medicine, 
199 N.W. 643, 644, 228 Mich. 25. 

(2) “It is readily apparent there-! 
fore that such discretion is not to 
be an unbridled or arbitrary one 
but a legal, sound, and honest dis¬ 
cretion.” 

Mo.—Gaston v. St. Louis Public 
Service Co., 20 S.W. 559, 560, 223 
Mo.App. 766. 

(3) Standing alone and unsup¬ 
ported by circumstances, the term 
imports the exercise of judgment, 
wisdom, and skill, as contradistin¬ 
guished from unthinking folly, 
heady violence, and rash injustice, 
and, when technically employed in 
legal instruments, its proper ac¬ 
ceptation is inseparable from the 
idea of dispassionate conclusion, 
having due regard to the rights and 
interests of others. 

Pa.—In re Shelley, 2 A.2d 809, 813, 
332 Pa. 358—Paschall v. Passmore, 
15 Pa. 295, 304. 

Kime v. City of Scranton, 43 
Lack.Jur. 165. 

23. Okl.—Arkansas Valley Town & 
Land Co. v. Atchison, T. & S. F. 
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R. Co., 151 P. 1028, 1031, 49 Okl. 
282. 

24. Ind.—Citizens* St. R. Co. v. 
Heath, 62 N.E. 107, 111, 29 Ind. 
App. 395—Stewart v. Stewart, 62 
N.E. 1023, 1025, 28 Ind.App. 378. 

Me.—In re Murray, 45 A.2d 636, 638, 
142 Me. 24. 

N.J.—State v. Shiren, 88 A2d 601, 
604, 9 N.J. 445. 

Tex.—Corpus Juris Secundum quoted 
in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

24.5 Wash.—Merritt School Dist. 
No. 50 v. Kimm, 157 P.2d 989, 991, 
22 Wash.2d 887. 

24.10 TJ.S.—Rollins v. Helvering, C. 
C.A., 92 F.2d 390, 393. 

24.15 Ark.—Connor v. Ricks, 212 S. 
W.2d 552, 554, 213 Ark. 768. 

25. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721, 726. 

Bimbaum v. Birrell, D.C.N.Y., 
17 F.R.D. 409, 411. 

Cal.—In re Spiers, 89 P.2d 456, 459, 
32 C.A.2d 124. 

Ill.—People v. Pfanschmidt, 104 N. 
E. 804, 816, 262 Ill. 411, Ann.Cas. 
1915A 1171. 

N.Y.—In re Davis’ Will, 88 N.Y.S. 

2d 192, 195, 195 Misc. 213. 

Tex.—Cowden v. Broderick & Cal¬ 
vert, 114 S.W.2d 1166, 1171, 131 
Tex. 434, 117 A.L.R. 61. 

26. Ill.—People v. Pfanschmidt, 104 
N.E. 804, 816, 262 Ill. 411, Ann. 
Cas.l915A 1171. 

27. Iowa.—McManus v. Finan, 4 
Iowa 283, 287. 

Me.—In re Murray, 45 A.2d 636, 638, 
142 Me. 24. 

28. Fla.—Towle v. State, 3 Fla. 202, 
214. 



DISCRETION 


27 C.J.S. 


without other control than one’s own judgment; 29 
freedom to act according to one’s judgment 29 * 5 in 
the absence of a hard-and-fast rule; 29 * 10 the power 
to discriminate and determine what, under existing 
circumstances, is right and proper; 30 the power 
exercised by courts to determine questions to which 
no strict rule of law is applicable but which, from 
their nature, and the circumstances of the case, are 
controlled by the personal judgment of the court; 30 * 5 
also prudence or the quality of being discreet; 31 a 
science or understanding to discern between falsity 
and truth, between wrong and right, between shadow 
and substance, between equity and colorable glosses 
and pretenses, and not to do according to the wills 
and private affections of persons. 32 

In a legal sense, “discretion” is the responsible 


exercise of official conscience on all the facts of a 
particular situation in the light of the purpose for 
which the power exists. 32 * 5 

“Discretion” has been compared or contrasted 
with, and also distinguished from, “arbitrary act” 
see 6 C.J.S. p 146 note 61, “judgment,” 33 “judicial 
action,” 34 “option,” 35 and “uncontrolled will.”36 

Applied to Fiduciaries or Officials in General 

When applied to public functionaries, the term 
refers to the power or right, conferred upon them 
by law, of acting officially in certain circumstances 
according to the dictates of their own judgment and 
conscience, uncontrolled by the judgment or con¬ 
science of others, 37 but the power is to be exercised 


Me.—In re Murray, 45 A.2d 636, 638, 
142 Me. 24. 

18 C.J. p 1134 note 28. 

Similarly expressed 

Discretion implies knowledge, 
prudence, and discernment which en¬ 
ables a person to judge critically of 
what is correct and proper. 

Okl.—Stewart v. Oklahoma Tax Com¬ 
mission, 168 P.2d 125, 128, 196 

Okl. 675. 

Wash.—Merritt School Dist. No. 50 
v. Kimm, 157 P.2d 989, 991, 22 
Wash.2d 887. 

29. TJ.S.—Giannini v. Standard Oil 
Co., D.C.Ind., 130 F.Supp. 740, 746. 

Iowa.—Welch v. Borland, 66 N.W.2d 
866, 868, 246 Iowa 119. 

Mich.—Wilson v. Michigan State 
Board of Registration in Medicine, 
199 NW. 643, 644, 228 Mich. 25. 
N.M.—Kiddy v. Board of County 
Com’rs of Eddy County, 255 P.2d 
678, 681, 57 N.M. 145. 

18 C.J. p 1134 note 36. 

29.5 Kan.—Deeds v. Deeds, 196 P. 

1109, 1110, 108 Kan. 770. 

Md.—Schneider v. Hawkins, 16 A.2d 
861, 864, 179 Md. 21. 

Mo.—State ex rel. and to Use of 
Kersey v. Pemiscot Land & Coop¬ 
erage Co., 295 S.W. 78, 80, 317 
Mo. 41. 

18 C.J. p 1134 note 36. 

According to best judgment 
Mont.—State ex rel. Anderson v. 
Gile, 172 P.2d 583, 586, 119 Mont. 
182. 

According to honest judgment 
Tex.—Cowden v. Broderick & Cal¬ 
vert, 114 S.W.2d 1166, 1171, 131 
Tex. 434, 117 A.L.R. 61. 

29.10 Md.—Schneider v. Hawkins, 
16 A.2d 861, 864, 179 Md. 21. 

Mont.—State ex rel. Anderson v. 
Gile, 172 P.2d 583, 586, 119 Mont. 
182. 

30, Pa.—Appeal of Lubin Mfg. Co., 
25 Pa.Dist. 578, 579. 

Tex.— Corpus Juris Secundum quoted 


in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

30.5 U.S.—Home Owners’ Loan 
Corp. v. Huffman, C.CA.Mo., 134 F. 
2d 314, 316—Delno v. Market St. 
Ry. Co., C.C.A.Cal., 124 F.2d 965, 
967. 

31. Ill.—People v. Pfanschmidt, 104 
N.E. 804, 816, 262 Ill. 411, Ann. 
Cas.l915A 1171. 

Okl.—Arkansas Valley Town & 
Land Co. v. Atchison, T. & S. F. R. 
Co., 151 P. 1028, 1031, 49 Okl. 282. 

32. Ark.—Connor v. Ricks, 212 S. 
W.2d 552 , 554, 213 Ark. 768. 

Ga.—Miller v. Wallace, 76 Ga. 479, 
484, 2 Am.S.R. 48. 

18 C.J. p 1134 note 29. 

Bound by the rule of reason and law 
“Discretion is to discern between 
right and wrong; and therefore 
whoever hath power to act at dis¬ 
cretion is bound by the rule of rea¬ 
son and law." 

Pa.—In re Shelley, 2 A.2d 809, 813, 
332 Pa. 358. 

Kenowski v. City of Scranton, 
44 Lack.Jur. 45—Kime v. City of 
Scranton, 43 Lack.Jur. 165. 

32.5 U.S.—Bowles v. Goebel, C.C.A. 
N.D., 151 F.2d 671, 674. 

Woods v. Cobleigh, D.C.N.H., 75 
F.Supp. 125, 130. 

Reeves v. Pennsylvania R. Co., 
D.C.Del., 9 F.R.D. 487, 489. 

N.Y.—Monahan v. Jacobs & Politi, 
66 N.Y.S.2d 207, 216, 187 Misc. 332. 

33. Compared with “judgment” 

Ala.—Seaboard Mfg. Co. v. Woodson, 

11 So. 733, 736, 98 Ala. 378. 

34. Mo.—In re Saline County Sub¬ 
scription, 45 Mo. 52, 53, 100 Am. 
D. 337. 

35. “Option” not synonymous 

Tex.—Cowden v. Broderick & Cal¬ 
vert, Civ.App., 108 S.W.2d 562, 
567. 

36. Tex.—Cowden v. Broderick & 
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Calvert, 114 S.W. 2d 1166, 1171, 
131 Tex. 434, 117 A.L.R. 61. 

37. Ark.—Connor v. Ricks, 212 S. 

W.2d 552, 554, 213 Ark. 768. 

Iowa.—Independent School Dist. of 
Danbury v. Christiansen, 49 N.W. 
2d 263, 267, 242 Iowa 963—Gunson 
v. Williams, 48 N.W.2d 809, 810, 
242 Iowa 916—Phinney v. Mont¬ 
gomery, 257 N.W. 208, 210, 218 
Iowa 1240—Taylor County Farm 
Bureau v. Board of Sup'rs of Tay¬ 
lor County, 252 N.W. 498, 500, 218 
Iowa 937—First Nat. Bank v. 
Hayes, 171 N.W. 715, 718, 186 Iowa 
892. 

Kan.—Allen v. Burke, 53 P.2d 894, 
897, 143 Kan. 257—Beacon Pub. 

Co. v. Burke, 63 P.2d 888, 891, 143 
Kan. 248—State v. Tindell, 210 
P. 619, 622, 112 Kan. 256. 

Ohio.—Mutual Home & Savings Ass’n 
v. Merion, 37 N.E.2d 109, 119, 67 
Ohio App. 439. 

Okl.—Application of Board of Ed¬ 
ucation of City of Ardmore, 49 
P.2d 122, 127, 173 Okl. 296. 

Or.—Ex parte Anderson, 229 P.2d 
633, 648, 191 Or. 409, 29 A.L.R.2d 
1051. 

18 C.J. p 1134 note 37. 

Discretion on questions of law and 
fact 

“Discretion" as used with respect 
to executive state officials means 
not only discretion on questions of 
fact, but on mixed questions of law 
and fact, and whether such official 
decides the question right or wrong 
is immaterial, for having the power 
to decide at all carries with it the 
duty to decide as the official per¬ 
ceives the law and the facts to be. 
Ark.—Hardin v. Cassinelli, 166 S.W. 

2d 258, 261, 204 Ark. 1016. 

Not unlimited 

(1) "The word ‘discretion/ how¬ 
ever, is not unlimited in its meaning. 
It must be exercised in view of all 
the conditions existing at the time 
the demand is made for its exercise.’” 



27 C.J.S, 


DISCRETION 


under the terms and procedure prescribed by the 
law granting the power , 38 for the lawful exercise of 
discretion by such officials and fiduciaries involves 
a fair consideration of all peculiar features of the 
particular question to the disposition of which it is 
to be applied , 39 and also the exercise of independent 
judgment . 40 

The word denotes a freedom to act according to 
honest judgment , 41 a legal discretion exercised in 
good faith , 42 as opposed to the arbitrary will or 
merely individual or personal view ; 43 and it ex¬ 


cludes not only the play of fancy or caprice, but 
also servile adherence to a hard and fast general 
rule . 44 

Discretion in performing an act arises when it 
may be performed in one of two or more ways, either 
of which would be lawful, and where it is left to the 
will or judgment of the performer to determine in 
which way it shall be performed, but when a positive 
duty is enjoined and there is but one way in which 
it can be performed lawfully, then there is no dis¬ 
cretion . 45 In this application, the word has been 


Cal.—Kentfield v. Reclamation Board, 
SI P.2d 431, 435, 137 C.A 675. 

(2) The discretion must be exer¬ 
cised in a reasonable manner, and 
not maliciously, wantonly and arbi¬ 
trarily to the wrong and injury of 
another. 

Ohio.—Mutual Home & Savings 
Ass’n v. Merion, 37 N.E.2d 109, 
119, 67 Ohio APP. 439. 

Discretion, must be sound and can¬ 
not be arbitrary or abused. 

Mo.—Corpus Juris Secundum cited in 
Kirby v. Nolte, 164 S.W.2d 1, 4, 
349 Mo. 1015. 

Similarly expressed 

(1) "Discretion is the power or 
right of acting officially according 
to what appears best and appropriate 
under the circumstances. It cannot 
be controlled.” 

Del.—Caras v. Delaware Liquor 
Commission, Super., 90 A.2d 492, 
494, 8 Terry 268. 

Minn.—Spurck v. Civil Service Bd., 
42 N.W.2d 720, 724, 231 Minn. 183 
—Romsdahl v. Town of Long Lake, 
Watonwan County, 220 N.W. 166, 
167, 175 Minn. 34. 

Mont.—School Dist. No. 2 of Sil¬ 
ver Bow County v. Richards, 205 
P. 206, 208, 62 Mont. 141. 

Tex.—Board of Permanent Road 
Com’rs of Hunt County v. John¬ 
son, Civ.App., 231 S.W. 859, 860. 

(2) "Discretion” as applied to au¬ 
thority of a public functionary 
means the power or right to act 
officially according to what appears 
just and proper under the circum¬ 
stances. 

U.S.—Markall v. Bowles, D.C.Cal., 
58 P.Supp. 463, 465. 

Or.—Tice v. State Indus. Acc. Com¬ 
mission, State of Or., 195 P.2d 188, 
191, 183 Or. 593. 

(3) "Discretion” as applied to pub¬ 
lic officers means power or right to 
act in an official capacity in manner 
which appears just and proper under 
the circumstances. 

N.Y.—Application of Blackburn, 134 
N.Y.S.2d 138, 142, 144, 206 Misc. 
393. 

Calzaretta v. Mulrain, 121 N.Y.S. 
2d 76, 79. 


(4) The word "discretion,” as used 
in statutory or administrative grant 
of power, means that the recipient 
must exercise his authority accord¬ 
ing to his own understanding and 
conscience. 

U.S.—U. S. ex rel. Accardi v. 

Shaughnessy, N.Y., 74 S.Ct. 499, 
503, 347 U.S. 260, 98 L.Ed. 681. 

(5) ‘Discretion,” means, in legal 
sense, power of free decision, un¬ 
directed choice, authority to choose 
between alternative courses of ac¬ 
tion. 

N.C.—Burton v. City of Reidsville, 
90 S.E.2d 700, 702, 243 N.C. 405. 

38. Cal.—Ryan v. Andriano, 266 P. 
831, 832, 91 C.A. 136. 

Fla.—State ex rel. Roberts v. Knox, 
14 So.2d 262, 264, 153 Fla. 165. 

39. Pa.—Appeal of Lubin Mfg. Co., 
25 Pa.Dist. 578, 579. 

‘‘Manifestly contemplates that the 

commission shall investigate the 
case before acting upon the ap¬ 
plication. Otherwise, it could not 
exercise any discretion whatever.” 
Or.—Wooldridge v. Arens, 102 P.2d 
717, 719, 164 Or. 410. 

40. Pa.—Camp v. Corn Exchange 
Nat. Bank, 132 A. 189, 193, 285 
Pa. 337. 

41. Mass.—Paquette v. City of Fall 
River, 179 N.E. 588, 590, 278 Mass. 
172. 

42. U.S.—Driscoll v. Washington 
County Fire Ins. Co., Washington, 
Pa., C.C.A.Pa., 110 F.2d 485, 489. 

Miss.—Board of Mississippi Levee 
Com’rs v. Kellner, 196 So. 779, 783, 

189 Miss. 232. 

S.C.—Ex parte Hart, 2 S.E.2d 52, 54, 

190 S.C. 473. 

Tex.—Ridgway v. City of Fort 
Worth, Civ.App., 243 S.W. 740, 744. 
Similarly expressed 
The discretion given by law to cer¬ 
tain individuals does not mean that 
they have a power of free decision 
or that they may pursue an undirect¬ 
ed course. The discretion is one reg¬ 
ulated by well-known and established 
principles of law and equity. It must 
be legal and regular, exercised in the 
spirit of reason and not ruled or gov¬ 
erned by humor. 


Wash.—Merritt School Dist. No. 50 v. 
Kimm, 157 P.2d 989, 991, 22 Wash. 
2d 887. 

43. U.S.—U. S. Nat. Bank & Trust 
Co. of Kenosha, Wis., v. Sullivan, 
C.C.A.Wis., 69 F.2d 412, 415. 

D.C.—Potomac Small Loan Co. v. 

Myles, Mun.App., 34 A2d 609, 613. 
Fla.—State ex rel. Roberts v. Knox, 
14 So.2d 262, 264, 153 Fla. 165. 
Mont.—Grant v. Michaels, 23 P.2d 
266, 270, 94 Mont. 452. 

Ohio.—Mutual Home & Savings Ass’n 
v. Merion, 37 N.E.2d 109, 119, 67 
Ohio App. 439. 

Pa.—Camp v. Corn Exchange Nat. 
Bank, 132 A. 189, 193, 285 Pa. 337. 

Commonwealth v. Brownmiller, 
14 A.2d 907, 913, 141 Pa. Super. 107. 

44. Pa.—Appeal of Lubin Mfg. Co., 
25 Pa.Dist. 578, 579. 

Similarly expressed 

In the enforcement of private 
rights, the lawful exercise of discre¬ 
tion excludes mere caprice or arbi¬ 
trary action. 

N.J.—Beronio v. Pension Commission 
of City of Hoboken, 33 A.2d 855, 
858, 130 N.J.Law 620. 

45. Cal.—Corpus Juris Secundum 
quoted in Covert v. State Board of 
Equalization, App., 162 P.2d 717, 
724. 

D.C.—U. S. ex rel. TT. S. Borax Co. v. 
Ickes, 98 F.2d 271, 281, 68 AppJD.C. 
399. 

N.M.—Corpus Juris Secundum quoted 
in State ex rel. Four Corners Ex¬ 
ploration Co. v. Walker, 292 P.2d 
329, 332, 60 N.M. 459. 

S.C.—Blalock v. Johnston, 185 S.E. 

51, 54, 180 S.C. 40, 105 A.L.R. 1115. 
Tex.— Corpus Juris Secundum quoted 
in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

Similarly expressed 

"Discretion” in legal terminology 
is not an unbridled prerogative pos¬ 
sessed by either ministerial or judi¬ 
cial officials, but it connotes the ex¬ 
ercise of opinion and judgment cir¬ 
cumscribed by law, and, where the 
right is indisputable, there is no room 
for the exercise of discretion other 
than in keeping with the law. 

Fla.—State ex rel. Beacham v. Wynn, 
28 So.2d 253, 254, 158 Fla. 182. 


om 



DISCRETION 


27 C.J.S. 


without other control than one’s own judgment; 29 
freedom to act according to one’s judgment 29 * 5 in 
the absence of a hard-and-fast rule; 29 * 10 the power 
to discriminate and determine what, under existing 
circumstances, is right and proper; 30 the power 
exercised by courts to determine questions to which 
no strict rule of law is applicable but which, from 
their nature, and the circumstances of the case, are 
controlled by the personal judgment of the court; 30 * 5 
also prudence or the quality of being discreet; 31 a 
science or understanding to discern between falsity 
and truth, between wrong and right, between shadow 
and substance, between equity and colorable glosses 
and pretenses, and not to do according to the wills 
and private affections of persons. 32 

In a legal sense, “discretion” is the responsible 


exercise of official conscience on all the facts of a 
particular situation in the light of the purpose for 
which the power exists. 32 * 5 

“Discretion” has been compared or contrasted 
with, and also distinguished from, “arbitrary act” 
see 6 C.J.S. p 146 note 61, “judgment,” 33 “judicial 
action,” 34 “option,” 35 and “uncontrolled will.” 3 6 

Applied to Fiduciaries or Officials in General 

When applied to public functionaries, the term 
refers to the power or right, conferred upon them 
by law, of acting officially in certain circumstances 
according to the dictates of their own judgment and 
conscience, uncontrolled by the judgment or con¬ 
science of others, 37 but the power is to be exercised 


Me.—In re Murray, 46 A.2d 636, 638, 
142 Me. 24. 

18 C.J. p 1134 note 28. 

Similarly expressed 

Discretion implies knowledge, 
prudence, and discernment which en¬ 
ables a person to judge critically of 
what is correct and proper. 

Okl.—Stewart v. Oklahoma Tax Com¬ 
mission, 168 P.2d 125, 128, 196 

Okl. 676. 

Wash.—Merritt School Dist. No. 50 
v. Kimrn, 157 P.2d 989, 991, 22 
Wash.2d 887. 

29. U.S.—Giannini v. Standard Oil 
Co., D.C.Ind., 130 F.Supp. 740, 746. 

Iowa.—Welch v. Borland, 66 N.W.2d 
866, 868, 246 Iowa 119. 

Mich.—-Wilson v. Michigan State 
Board of Registration in Medicine, 
199 N.W. 643, 644, 228 Mich. 25. 
N.M.—Kiddy v. Board of County 
Com’rs of Eddy County, 255 P.2d 
678, 681, 57 N.M. 145. 

18 C.J. p 1134 note 36. 

29.5 Kan.—Deeds v. Deeds, 196 P. 

1109, 1110, 108 Kan. 770. 

Md.—Schneider v. Hawkins, 16 A.2d 
861, 864, 179 Md. 21. 

Mo.—State ex rel. and to Use of 
Kersey v. Pemiscot Land & Coop¬ 
erage Co., 295 S.W. 78, 80, 317 
Mo. 41. 

18 C.J. p 1134 note 36. 

According to best judgment 
Mont.—State ex rel. Anderson v. 
Gile, 172 P.2d 583, 586, 119 Mont. 
182. 

According to honest judgment 
Tex.—Cowden v. Broderick & Cal¬ 
vert, 114 S.W.2d 1166, 1171, 131 
Tex. 434, 117 A.L.R. 61. 

29.10 Md.—Schneider v. Hawkins, 
16 A.2d 861, 864, 179 Md. 21. 

Mont.—State ex rel. Anderson v. 
Gile, 172 P.2d 583, 586, 119 Mont. 
182. 

30. Pa.—Appeal of Lubin Mfg. Co., 
25 Fa.Dist. 578, 579. 

Tex. —Corpus Juris Secundum quoted 


in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

30.5 U.S.—Home Owners’ Loan 
Corp. v. Huffman, C.C.A.Mo., 134 F. 
2d 314, 316—Delno v. Market St. 
Ry. Co., C.C.A.Cal., 124 F.2d 965, 
967. 

31. Ill.—People v. Pfanschmidt, 104 
N.E. 804, 816, 262 Ill. 411, Ann. 
Cas.l915A 1171. 

Okl.—Arkansas Valley Town & 
Land Co. v. Atchison, T. & S. F. R. 
Co., 151 P. 1028, 1031, 49 Okl. 2S2. 

32. Ark.—Connor v. Ricks, 212 S. 
W.2d 552, 554, 213 Ark. 768. 

Ga.—Miller v. Wallace, 76 Ga. 479, 
484, 2 Am.S.R. 48. 

18 C.J. p 1134 note 29. 

Bound by the rule of reason and law 
“Discretion is to discern between 
right and wrong; and therefore 
whoever hath power to act at dis¬ 
cretion is bound by the rule of rea¬ 
son and law.” 

Pa.—In re Shelley, 2 A.2d 809, 813, 
332 Pa. 358. 

Kenowski v. City of Scranton, 
44 Lack.Jur. 45—Kime v. City of 
Scranton, 43 Lack.Jur. 165. 

32.5 U.S.—Bowles v. Goebel, C.C.A. 
N.D., 151 F.2d 671, 674. 

Woods v. Cobleigh, D.C.N.H., 75 
F.Supp. 125, 130. 

Reeves v. Pennsylvania R. Co., 
D.C.Del., 9 F.R.D. 487, 489. 

N.T.—Monahan v. Jacobs & Politi, 
66 N.Y.S.2d 207, 216, 187 Misc. 332. 

33. Compared with “judgment” 

Ala.—Seaboard Mfg. Co. v. Woodson, 

11 So. 733, 736, 98 Ala. 378. 

34. Mo.—In re Saline County Sub¬ 
scription, 45 Mo. 52, 53, 100 Am. 
D. 337. 

35. “Option” not synonymous 

Tex.—Cowden v. Broderick & Cal¬ 
vert, Civ.App., 108 S.W. 2d 562, 
567. 

36. Tex.—Cowden v. Broderick & 
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Calvert, 114 S.W.2d 1166, 1171, 
131 Tex. 434, 117 A.L.R. 61. 

37. Ark.—Connor v. Ricks, 212 S. 

W.2d 552, 554, 213 Ark. 768. 

Iowa.—Independent School Dist. of 
Danbury v. Christiansen, 49 N.W. 
2d 263, 267, 242 Iowa 963—Gunson 
v. Williams, 48 N.W.2d 809, 810, 
242 Iowa 916—Phinney v. Mont¬ 
gomery, 257 N.W. 208, 210, 218 
Iowa 1240—Taylor County Farm 
Bureau v. Board of Sup’rs of Tay¬ 
lor County, 252 N.W. 498, 500, 218 
Iowa 937—First Nat. Bank v. 
Hayes, 171 N.W. 715, 718, 186 Iowa 
892. 

Kan.—Allen v. Burke, 53 P.2d 894, 
897, 143 Kan. 257—Beacon Pub. 

Co. v. Burke, 53 P.2d 888, 891, 143 
Kan. 248—State v. Tindell, 210 
P. 619, 622, 112 Kan. 256. 

Ohio.—Mutual Home & Savings Ass’n 
v. Merion, 37 N.E.2d 109, 119, 67 
Ohio App. 439. 

Okl.—Application of Board of Ed¬ 
ucation of City of Ardmore, 49 
P.2d 122, 127, 173 Okl. 296. 

Or.—Ex parte Anderson, 229 P.2d 
633, 648, 191 Or. 409, 29 A.L.R.2d 
1051. 

18 C.J. p 1134 note 37. 

Discretion on questions of law and 
fact 

“Discretion” as used with respect 
to executive state officials means 
not only discretion on questions of 
fact, but on mixed questions of law 
and fact, and whether such official 
decides the question right or wrong 
is immaterial, for having the power 
to decide at all carries with it the 
duty to decide as the official per¬ 
ceives the law and the facts to be. 
Ark.—Hardin v. Cassinelli, 166 S.W. 

2d 258, 261, 204 Ark. 1016. 

Not unlimited 

(1) “The word ‘discretion/ how¬ 
ever, is not unlimited in its meaning. 
It must be exercised in view of all 
the conditions existing at the time 
the demand is made for its exercise.” 



27 C. J. S. 


DISCRETION 


under the terms and procedure prescribed by the 
law granting the power, 38 for the lawful exercise of 
discretion by such officials and fiduciaries involves 
a fair consideration of all peculiar features of the 
particular question to the disposition of which it is 
to be applied, 39 and also the exercise of independent 
judgment. 40 

The word denotes a freedom to act according to 
honest judgment, 41 a legal discretion exercised in 
good faith, 42 as opposed to the arbitrary will or 
merely individual or personal view; 43 and it ex¬ 


cludes not only the play of fancy or caprice, but 
also servile adherence to a hard and fast general 
rule. 44 

Discretion in performing an act arises when it 
may be performed in one of two or more ways, either 
of which would be lawful, and where it is left to the 
will or judgment of the performer to determine in 
which way it shall be performed, but when a positive 
duty is enjoined and there is but one way in which 
it can be performed lawfully, then there is no dis¬ 
cretion. 45 In this application, the word has been 


Cal.—Kentfield v. Reclamation Board, 
31 P.2d 431, 435, 137 C.A. 675. 

(2) The discretion must be exer¬ 
cised in a reasonable manner, and 
not maliciously, wantonly and arbi¬ 
trarily to the wrong and injury of 
another. 

Ohio.—Mutual Home & Savings 
Ass'n v. Merion, 37 N.E.2d 109, 
119, 67 Ohio App. 439. 

Discretion must be sound and can¬ 
not be arbitrary or abused. 

Mo.—Corpus Juris Secundum cited in 
Kirby v. Nolte, 164 S.W. 2d 1, 4, 
349 Mo. 1015. 

Similarly expressed 

(1) “Discretion is the power or 
right of acting officially according 
to what appears best and appropriate 
under the circumstances. It cannot 
be controlled.” 

Del.—Caras v. Delaware Liquor 
Commission, Super., 90 A.2d 492, 
494, 8 Terry 268. 

Minn.—Spurck v. Civil Service Bd., 
42 N.W.2d 720, 724, 231 Minn. 183 
—Romsdahl v. Town of Long Lake, 
Watonwan County, 220 N.W. 166, 
167, 175 Minn. 34. 

Mont.—School Dist. No. 2 of Sil¬ 
ver Bow County v. Richards, 205 
P. 206, 208, 62 Mont. 141. 

Tex.—Board of Permanent Road 
Com’rs of Hunt County v. John¬ 
son, Civ.App., 231 S.W. 859, 860. 

(2) “Discretion” as applied to au¬ 
thority of a public functionary 
means the power or right to act 
officially according to what appears 
just and proper under the circum¬ 
stances. 

U.S.—Markall v. Bowles, D.C.Cal., 
58 F.Supp. 463, 465. 

Or.—Tice v. State Indus. Acc. Com¬ 
mission, State of Or., 195 P.2d 188, 
191, 183 Or. 593. 

(3) “Discretion” as applied to pub¬ 
lic officers means power or right to 
act in an official capacity in manner 
which appears just and proper under 
the circumstances. 

N.Y.—Application of Blackburn, 134 
N.Y.S.2d 138, 142, 144, 206 Misc. 
393. 

Calzaretta v. Mulrain, 121 N.Y.S. 
2d 76, 79. 


(4) The word “discretion,” as used 
in statutory or administrative grant 
of power, means that the recipient 
must exercise his authority accord¬ 
ing to his own understanding and 
conscience. 

U.S.—U. S. ex rel. Accardi v. 
Shaughnessy, N.Y., 74 S.Ct. 499, 
503, 347 U.S. 260, 98 L.Ed. 681. 

(5) “Discretion,” means, in legal 
sense, power of free decision, un¬ 
directed choice, authority to choose 
between alternative courses of ac¬ 
tion. 

N.C.—Burton v. City of Reidsville, 
90 S.E.2d 700, 702, 243 N.C. 405. 

38. Cal.—Ryan v. Andriano, 266 P. 
831, 832, 91 C.A. 136. 

Fla.—State ex rel. Roberts v. Knox, 
14 So.2d 262, 264, 153 Fla. 165. 

39. Pa.—Appeal of Lubin Mfg. Co., 
25 Pa.Dist. 578, 579. 

“Manifestly contemplates that the 

commission shall investigate the 
case before acting upon the ap¬ 
plication. Otherwise, it could not 
exercise any discretion whatever.” 
Or.—Wooldridge v. Arens, 102 P.2d 
717, 719, 164 Or. 410. 

40. Pa.—Camp v. Corn Exchange 
Nat. Bank, 132 A. 189, 193, 285 
Pa. 337. 

41. Mass.—Paquette v. City of Fall 
River, 179 N.E. 588, 590, 278 Mass. 
172. 

42. U.S.—Driscoll v. Washington 
County Fire Ins. Co., Washington, 
Pa., C.C.A.Pa., 110 F.2d 485, 489. 

Miss.—Board of Mississippi Levee 
Com’rs v. Kellner, 196 So. 779, 783, 

189 Miss. 232. 

S.C.—Ex parte Hart, 2 S.E.2d 52, 54, 

190 S.C. 473. 

Tex.—Ridgway v. City of Fort 
Worth, Civ.App., 243 S.W. 740, 744. 
Similarly expressed 

The discretion given by law to cer¬ 
tain individuals does not mean that 
they have a power of free decision 
or that they may pursue an undirect¬ 
ed course. The discretion is one reg¬ 
ulated by well-known and established 
principles of law and equity. It must 
be legal and regular, exercised in the 
spirit of reason and not ruled or gov¬ 
erned by humor. 


Wash.—Merritt School Dist. No. 50 v. 
Kimm, 157 P.2d 989, 991, 22 Wash. 
2d 887. 

43. U.S.—'U. S. Nat. Bank & Trust 
Co. of Kenosha, Wis., v. Sullivan, 
C.C.A.Wis., 69 F.2d 412, 415. 

D.C.—Potomac Small Loan Co. v. 

Myles, Mun.App., 34 A.2d 609, 613. 
Fla.—State ex rel. Roberts v. Kin ox, 
14 So.2d 262, 264, 153 Fla. 165. 
Mont.—Grant v. Michaels, 23 P.2d 
266, 270, 94 Mont. 452. 

Ohio.—Mutual Home & Savings Ass’n 
v. Merion, 37 N.E.2d 109, 119, 67 
Ohio App. 439. 

Pa.—Camp v. Corn Exchange Nat. 
Bank, 132 A. 189, 193, 285 Pa. 337. 

Commonwealth v. Brownmiller, 
14 A.2d 907, 913, 141 Pa. Super. 107. 

44. Pa.—Appeal of Lubin Mfg. Co., 
25 Pa.Dist. 578, 579. 

Similarly expressed 

In the enforcement of private 
rights, the lawful exercise of discre¬ 
tion excludes mere caprice or arbi¬ 
trary action. 

N.J.—Beronio v. Pension Commission 
of City of Hoboken, 33 A.2d 855, 
858, 130 N.J.Law 620. 

45. Cal.— Corpus Juris Secundum 
quoted in Covert v. State Board of 
Equalization, App., 162 P.2d 717, 
724. 

D.C.—U. S. ex rel. U. S. Borax Co. v. 
Ickes, 98 F.2d 271, 281, 68 App.D.C. 
399. 

N.M.— Corpus Juris Secundum quoted 
in State ex rel. Four Corners Ex¬ 
ploration Co. v. Walker, 292 P.2d 
329, 332, 60 N.M. 459. 

S.C.—Blalock v. Johnston, 185 S.E. 

51, 54, 180 S.C. 40, 105 A.L.R. 1115. 
Tex.— Corpus Juris Secundum quoted 
in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

Similarly expressed 

“Discretion” in legal terminology 
is not an unbridled prerogative pos¬ 
sessed by either ministerial or judi¬ 
cial officials, but it connotes the ex¬ 
ercise of opinion and judgment cir¬ 
cumscribed by law, and, where the 
right is indisputable, there is no room 
for the exercise of discretion other 
than in keeping with the law. 

Fla.—State ex rel. Beacham v. Wynn, 
28 So.2d 253, 254, 158 Fla. 182. 
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distinguished from “ministerial act.” 46 

Review . When anything is left to a person to be 
done according to his discretion, the law intends it 
to be done with sound discretion and according to 
law; and the court has power to redress things that 
are otherwise done, notwithstanding they are left to 
the discretion of those who do them, 47 although it 
has been said that it perverts and destroys the mean¬ 
ing of the word to hold that exercise of discretion 
may be reviewed or controlled by some person or tri¬ 
bunal other than the person or tribunal on whom 
it is conferred. 48 

Judicial Discretion 

A relative, elastic term, 49 and it has been said 
that any attempt to define it is generally regarded 
as a difficult and dangerous undertaking. 50 It im¬ 
plies the absence of arbitrary determination, ca¬ 
pricious disposition, or whimsical thinking, 51 im¬ 


ports the exercise of discriminating judgment with¬ 
in the bounds of reason, 52 and is governed by the 
situation and circumstances affecting the exercise 
thereof. 53 

“Judicial discretion” imports the invocation by a 
clear and trained mind of reason, courage, impartial¬ 
ity, and conscience to accomplish in a calm spirit a 
result in conformity to law and just and equitable 
to all parties; 53 - 5 and it frequently involves pains¬ 
taking consideration of many factors, giving to 
each the weight to which it is appropriately en¬ 
titled, 53 - 10 and it may include the propriety of 
granting appropriate relief. 53 - 15 

Broadest sense . In a broad sense, “judicial dis¬ 
cretion” is the option which a judge may exercise 
either to do or not to do that which is proposed to 
him that he shall do; 53 - 20 choosing between the 
doing and not doing of a thing, the doing of which 
cannot be demanded as an absolute right of the 


46. Ark.—Democrat Printing & 
Lithographing Co. v. Parker, 96 S. 
W.2d 16, 18, 192 Ark. 989. 

18 C.J. p 1134 note 37 [b], 

47. Mich.—People v. Gage, 155 N.W. 
464, 467, 188 Mich. 635. 

Utah.—Corpus Juris Secundum cited 
in Salt Lake City v. Anderson, 148 
P.2d 346, 351, 106 Utah 350. 

18 C.J. p 1135 note 41. 

48. Ark.—Connor v. Ricks, 212 S.W. 
2d 552, 654, 213 Ark. 768. 

Kan.—State v. Tindell, 210 P. 619, 
622, 112 Kan. 256—Farrelly v. Cole, 
56 P. 492, 497, 60 Kan. 356, 44 L.R. 
A. 464. 

Utah.—Corpus Juris Secundum cited 
in Salt Lake City v. Anderson, 148 
P.2d 346, 351, 106 Utah 350. 

When not subject to review 

‘‘Where . . . discretion is 

vested in a nonjudicial body, such 
as trustees or officers of a corpora¬ 
tion, or other public functionaries, 
its exercise does not call for the ap¬ 
plication of any fixed rules or prin¬ 
ciples of law, and its meaning can¬ 
not he so limited nor restricted, 
since to do so would be to take 
such a discretion away from the 
body upon which it is conferred and 
bestow it upon some other body, and 
so on ad infinitum, so long as the 
right of appeal or review existed.” 
Wash.—Conway v. Minnesota Mut. 
L. Ins. Co., 112 P, 1106, 1107, 62 
Wash. 49, 40 L.R.A.,N.S„ 148. 

49. U.S.—In re Albert Dickinson 
Co., C.C.A.U1., 104 F.2d 771, 775. 

S.C.—Wingard v. Sims, 73 S.E.2d 
279, 281, 222 S.C. 396—Frost v. 
Protective Life Ins. Co., 19 S.E. 
2d 471, 473, 199 S.C. 349. 

Tex.— Corpus Juris Secundum quoted j 
in Missouri-Kansas-Texas Railroad 


Co. of Tex. v. Bush, Civ.App., 310 
S.W.2d 404, 408. 

More limited boundaries than the 
field of general discretion which 
exists in the incidents of ordinary 
forensic proceedings. 

U.S.—U. S. v. 1,997.66 Acres of Land, 
More or Less, in Polk County, 
Iowa, C.C.AJowa, 137 F.2d 8, 14. 

50. N.J.—O’Neill v. O’Neill, 11 A.2d 
128, 135, 18 N.J.Misc. 82. 

N.M.—Pankey v. Hot Springs 

Nat. Bank, 84 P.2d 649, 653, 42 
N.M. 674. 

S.C.—Frost v. Protective Life Ins. 
Co., 19 S.E.2d 471, 473, 199 S.C. 
349. 

Tex.—Corpus Juris Secundum quoted 
in Missouri-Kansas-Texas Railroad 
Co. of Tex. v. Bush, Civ.App., 310 
S.W.2d 404, 408. 

Henson v. State, 200 S.W.2d 
1007, 1013, 150 Tex.Cr. 344. 

51. Cal.—Gossman v. Gossman, 126 
P.2d 178, 184, 52 C.A.2d 184. 

Mo.—Lee v. Baltimore Hotel 
Co., 136 S.W.2d 695, 698. 

52. Mass.—Davis v. Boston Elevat¬ 
ed Ry. Co., 126 N.E. 841, 844, 235 
Mass. 482. 

53. U.S.—Hartford-Empire Co. v. 
Obear-Nester Glass Co., C.C.A. 
Mo., 95 F.2d 414, 417. 

53.5 Mass.—Bartley v. Phillips, 57 
N.E.2d 26, 30, 317 Mass. 35. 
“Sound judicial discretion” 

The text statement is equally ap¬ 
plicable to the phrase “sound judi¬ 
cial discretion.” 

Mass.—Kravetz v. Lipofsky, 200 N.E. 
865, 867, 294 Mass. 80. 

53.10 U.S.—Atchison, T. & S. F. Ry. 
Co. v. Jackson, C.A.Kan., 235 F.2d 
390, 393. 


53.15 D.C.—Brown v. Hecht Co., D. 
C., 49 F.Supp. 528, 532. 

53.20 Ark.—Corpus Juris quoted in 
Axley v. Hammock, 50 S.W.2d 608, 
610, 185 Ark. 939. 

D.C.—Alden v. Hinton, 6 D.C. 217, 
223. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 1059, 198 Or. 413, 38 A. 
L.R.2d 720—State ex rel. Bethke v. 
Bain, 240 P.2d 958, 964, 193 Or. 
688 . 

Tex.—Corpus Juris quoted in Pace 
v. Olvey, Civ.App., 282 S.W. 940, 
942. 

Corpus Juris Secundum quoted 
in Koll v. State, 157 S.W.2d 377, 
380, 143 Tex.Cr. 104. 

Similarly expressed 

(1) Judicial discretion is the op¬ 
tion which the judge may exercise 
between the doing and the not doing 
of a thing, the doing of which can¬ 
not be demanded as an absolute right 
of the party asking it to be done. 
Alaska.—Buckner v. Dufresne, 10 

Alaska 121, 126. 

Ind.—Neal v. State, 14 N.E.2d 590, 
593, 214 Ind. 228—McFarlan v. 

Fowler Bank City Trust Co., 12 
, N.E.2d 752, 754, 214 Ind. 10. 

Mo.—Harriman v. Harriman, App., 
281 S.W.2d 566, 571. 

(2) Judicial discretion is the op¬ 
tion which a judge may exercise be¬ 
tween the doing and not doing of a 
thing which cannot be demanded as 
an absolute legal right, guided by 
the spirit, principles, and analogies 
of the law, and founded on the rea¬ 
son and conscience of the judge, to 
a just result in the light of the par¬ 
ticular circumstances of the case. 
N.J.—State v. Winne, 91 A.2d 65, 78, 

21 N.J.Super. 180. 
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party asking it to be done; 53 * 25 the exercise of 
the right legally to determine between two or more 
courses of action. 54 It is that sense of right and 
justice from which has sprung a vast array of legal 
and equitable principles never written in any con¬ 
stitution, code, or legislative act, but which never¬ 
theless by the sanction and approval of the courts 
have beeome component parts of the law of the 
land. 55 

Usual and ordinary sense . In every court of gen¬ 
eral jurisdiction there resides authority which is 
not strictly defined or limited by fixed rules of law, 
but which must be exercised in order justly to vin¬ 
dicate substantive rights, properly frame issues, and 
duly conduct trials. 56 This authority may be said, 
in a general way, to be the power of the judge to 
rule and decide as his best judgment and sound dis¬ 
cretion dictate; and the term "judicial discretion" 
or "discretion of the court" is usually employed as 
designating the power mentioned. 57 

There are different kinds of discretion that may be 


exercised by the trial court; there is a discretion 
in the right to decide as the court pleases, or in the 
decision of what is just and proper under the cir¬ 
cumstances, or according to the judgment of the 
court; but in all cases courts must exercise a dis¬ 
cretion in the sense of being discreet, circumspect, 
and prudent, and exercising cautious judgment. 58 
No court can properly and judicially try an issue 
of fact without the exercise of that wisdom and 
judgment which in that particular case would be 
designated as "discretion;" nevertheless, by many 
authorities, the word is properly enough used to ex¬ 
press that judicial judgment in discriminating as to 
weight and cogency between different witnesses and 
between conflicting evidentiary documents and cir¬ 
cumstances which must be exercised in reaching any 
conclusion of fact from evidence, 59 implying the 
liberty to act as a judge should act, applying the 
rules and analogies of the law to the facts found 
after weighing and examining the evidence—to act 
upon fair judicial consideration, and not arbi¬ 
trarily. 60 


53.25 Alaska.—Buckner v. Du- 

fresne, 10 Alaska 121, 126. 
Ark.—Corpus Juris quoted in Axley 
v. Hammock, 50 S.W.2d 608, 610, 
185 Ark. 939. 

D.C.—Alden v. Hinton, 6 D.C. 217, 
223. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 1059, 198 Or. 413, 38 
A.L.R.2d 720—State ex rel. Bethke 
v. Bain, 240 P.2d 958, 964, 193 Or. 
688 . 

R.I.—Corpus Juris quoted in Roy v. 

Tanguay, 131 A. 553, 554. 

Tex.—Corpus Juris quoted in Pace v. 
Olvey, Civ.App., 282 S.W. 940, 942. 

Corpus Juris Secundum quoted in 
Roll v. State, 157 S.W.2d 377, 380, 
143 Tex.Cr. 104. 

Similarly expressed 
Judicial discretion is the sound 
choosing by the court, subject to the 
guidance of the law, between doing 
or not doing a thing, the doing of 
which cannot be demanded as an 
absolute right of the party who asks 
that it be done. 

Minn.—Chapman v. Horsey, 41 N.W. 
2d 438, 442, 230 Minn. 279. 16 A.L. 
R.2d 1015. 

54. Ark.—Corpus Juris quoted in 
Axley v. Hammock, 50 S.W.2d 608, 
610, 185 Ark. 939. 

Ga.—Rome Scale Mfg. Co. v. Harvey, 
83 S.E. 434, 435, 15 Ga.App. 381. 
Or.—State ex rel. Ricco v. Biggs, 
255 P.2d 1055, 1059, 198 Or. 413, 
38 A.L.R.2d 720—State ex rel. 
Bethke v. Bain, 240 P.2d 958, 964, 
193 Or. 688. 

Tex.—Corpus Juris quoted in Pace 
v. Olvey, Civ.App., 282 S.W. 940, 
942. 


Corpus Juris Secundum quoted 
in Roll v. State, 157 S.W.2d 377, 
380, 143 Tex.Cr. 104. 

More specifically 

In discussing the exercise of the 
court's discretion in requiring or 
dispensing with an executor’s bond, 
the court said: “This discretion de¬ 
notes an option of the court to ei¬ 
ther make or not make such a re¬ 
quirement, according to the precepts 
of sound judgment under the cir¬ 
cumstances.” 

Okl.—Corpus Juris cited in In re 
Dillard’s Estate, 88 P.2d 639, 640, 
184 Okl. 534. 

55. Tenn.—Carothers v. Giles Coun¬ 
ty, 39 S.W.2d 584, 586, 162 Tenn. 
492—Scott v. Marley, 137 S.W. 
492, 493, 124 Tenn. 388. 

56. Md.—Saltzgaver v. Saltzgaver, 
35 A2d 810, 182 Md. 624. 

Mont.—Kujich v. Little, 260 P.2d 
383, 389, 390, 127 Mont. 125. 

Or.—Corpus Juris Secundum quoted 
in State ex rel, Bethke v. Bain, 
240 P.2d 958, 964, 193 Or. 688. 

Tex.—Alexander v. Smith, 49 S.W. 

916, 20 Tex.Civ.App. 304, 305. 

18 C.J. p 1135 note 47. 

57. Cal.—Swall v. Anderson, App., 
140 P.2d 196, 201. 

Ohio.—Corpus Juris quoted in State 
v. Ferranto, 148 N.E. 362, 364, 112 
Ohio St. 667. 

Or.—Corpus Juris Secundum quoted 
in State ex rel. Bethke v. Bain, 
240 P.2d 958, 964, 193 Or. 688. 

18 C.J. p 1135 note 49. 

58. Cal.—Swall v. Anderson, App., 
140 P.2d 196, 201. 


Md.—Watson v. Cook, 184 A. 808, 
910, 170 Md. 377. 

Ohio.—Corpus Juris quoted in State 
v. Ferranto, 148 N.E. 362, 364, 112 
Ohio St, 667. 

Fessenden v. Fessenden, 165 NT. 
E. 746, 747, 320 Ohio App. 16. 
Wash.—State ex rel. Nielsen v. Su¬ 
perior Court for Thurston County, 
110 P.2d 645, 7 Wash.2d 562. 

18 C.J. p 1135 notes 50-54. 

Two-fold meaning 

" 'Judicial discretion' has a two¬ 
fold meaning: one pertaining to 
procedure only not affecting the ul¬ 
timate rights of litigants and from 
which no appeal will lie; and the 
other involving rights of litigants 
both legal and equitable, determi¬ 
nable according to the applicable 
principles of law and equity, and 
not according to the arbitrary will 
of the court without authority of 
law.” 

Tex.—Corpus Juris cited in Sunshine 
Bus Lines v. Craddock, Civ.App., 
112 S.W.2d 248, 252. 

18 C.J. p 1136 note 64 [b]. 

59. Wis.—Nash v. Fries, 108 N.W. 
210, 211, 129 Wis. 120. 

60. Ran.—Deeds v. Deeds, 196 P. 
1109, 1110, 108 Ran. 770—State v. 
Foren, 97 P. 791, 793, 78 Ran. 654. 

N.H.—Jaques v. Chandler, 62 A. 713, 
715, 73 N.H. 376—Colburn v. Gro¬ 
ton, 28 A. 95, 96, 66 N.H. 151, 2 % 
L.R.A. 763. 

Okl.—Pickett v. Chicago, R. I. & P. 
Ry. Co., 36 P.2d 284, 286, 169 OkL 
123. 

18 C.J. p 1135 notes 56, 57. . 
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However incapable of exact definition, it is clear¬ 
ly recognized that discretion is not absolutely with¬ 
out elements, conditions, or limitations. 61 The term 
implies the absence of a hard-and-fast rule, 62 or a 
mandatory procedure regardless of varying cir¬ 
cumstances, 62 * 5 since the establishment of a clearly 
defined rule of action would be the end of discre¬ 
tion, 62 * 10 and yet "judicial discretion” should not be 
another term for "arbitrary will,” "inconsiderate 
action,” or "unstable caprice;” 63 nor should it be, 
as Lord Coke pronounced it, a crooked cord, but 


rather, as Lord Mansfield defined it, exercising the 
best of judgment upon the occasion that calls for 
it. 6 * 

Judicial discretion is the capacity of the indi¬ 
vidual judge presiding over a particular court to 
perceive and apply to the facts of each case in 
judgment the law of the land, so that in each case 
the rights of the parties under the facts of the case 
may be declared and enforced according to the law 
of the land, 65 and it is the exercise of the court's 
own judgment, within the law. 65 * 5 It has been re¬ 


el. Ohio.—Corpus Juris quoted in 
State v. Ferranto, 148 N.E. 362, 
364, 112 Ohio St. 667. 

Or.—Corpus Juris Secundum cited in 
Port of Umatilla v. Richmond, 321 
P.2d 338, 352. 

18 C.J. p 1136 note 58. 

62. U.S.—Lagnes v. Green, Wash., 
51 S.Ct. 243, 247, 282 U.S. 531, 75 
L.Ed. 520. 

Miller v. Tennessee Gas Trans¬ 
mission Co., C.A.La., 220 F.2d 434, 
436—U. S. v. Davis, C.A.I11., 202 
F.2d 621, 624—Cohen v. Young, C. 
C.A.Mich., 127 F.2d 721, 726. 

U. S. v. Schneiderman, D.C.Cal., 
104 F.Supp. 405, 409, 410. 

Bimbaum v. Birrell, D.C.N.Y., 17 
F.R.D. 409, 411—U. S. v. National 
City Lines, D.C.Cal., 7 F.R.D. 393, 
397. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 398, note, 73 App.D.C. 233. 

Ind.—Sanders v. Ryan, 41 N.E. 2d 
833, 836, 112 Ind.App. 470—New 
York Cent. R. Co. v. Pinnell, 40 
N.E.2d 988, 991, 112 Ind.App. 116. 

Ky.—Harvey Coal Corporation v. 
York, 67 S.W.2d 977, 978, 252 Ky. 
605. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 
2d 810, 182 Md. 624. 

Mass.—McLaughlin v. Municipal 
Court of Roxbury Dist. of City of 
Boston, 32 N.E.2d 266, 270, 308 
Mass. 397—Long v. George, 7 N.E. 
2d 149, 151, 296 Mass. 574—Com¬ 
monwealth v. Gallo, 175 N.E. 718, 
722, 275 Mass. 320. 

Mich.—Wilson v. Michigan State 
Board of Registration in Medi¬ 
cine, 199 N.W. 643, 644, 228 Mich. 
25. 

Mo.—State on inf. McKittrick v. 
Wallach, 182 S.W.2d 313, 319, 353 
Mo. 312, 155 A.L.R. 1. 

Mont.—Kujich v. Lillie, 260 F.2d 383, 
389, 127 Mont. 125. 

Neb.—First Trust Co. of Lincoln v. 
Thompson, 23 N.W.2d 339, 342, 147 
Neb. 366—Pettegrew v. Pettegrew, 
260 N.W. 287, 289, 128 Neb. 783. 

N.Y.—Bernstein v. Strammiello, 120 
N.Y.S.2d 490, 495, 202 Misc. 823. 

Ohio.—Corpus Juris quoted in State 
v. Ferranto, 148 N.E. 362, 364, 112 
Ohio St. 667. 

Okl.—Stewart v. Oklahoma Tax Com¬ 


mission, 168 P.2d 125, 128, 196 Okl. 
675. 

Or.— Corpus Juris Secundum cited in 

Port of Umatilla v. Richmond, 321 
1 P.2d 338, 352—State v. Lewis, 230 
P. 543, 544, 113 Or. 359. 

S.C.—Wingard v. Sims, 73 S.E.2d 279, 
281, 222 S.C. 396—Frost v. Pro¬ 
tective Life Ins. Co., 19 S.E.2d 
471, 473, 199 S.C. 349. 

18 C.J. p 1136 note 59. 

Similarly expressed 
It is that discretion which is not, 
and cannot be, governed by any fixed 
principles or rules. 

Alaska.—Buckner v. Dufresne, 10 
Alaska 121, 126. 

N.Y.—Rowley v. Van Benthuysen, 16 
Wend. 369, 378. 

Absence of hard-and-fast rule 
regulating conduct 

Pa.—Wetherhold v. Rex, 3 Pa.Dist. 
& Co. 382, 10 Leh.Co.L.J. 148. 

“Ia a plain case, this discretion 
has no office to perform, and its ex¬ 
ercise is limited to doubtful cases, 
where an impartial mind hesitates." 
Wash.—Graham v. Yakima Stock 
Brokers, 72 P.2d 1041, 1043, 192 
Wash. 121. 

62.5 Mo.—State on inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 319, 
353 Mo. 312, 155 A.L.R. 1. 

62.10 U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721, 726. 

Birnbaum v. Birrell, D.C.N.Y., 17 
F.R.D. 409, 411. 

Mass.—Long v. George, 7 N.E. 2d 
149, 151, 296 Mass. 574—Paquette 
v. City of Fall River, 179 N.E. 
588, 590, 278 Mass. 172. 

Mich.—Wilson v. Michigan State 
Board of Registration in Medi¬ 
cine, 199 N.W. b43, 644, 228 Mich. 
25. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
389, 127 Mont. 125. 

S.C.—Frost v. Protective Life Ins. 
Co., 19 S.E.2d 471, 473, 199 S.C. 
349. 

Tex.— Corpus Juris Secundum cited 
in Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
919. 

18 C.J. p 1136 note 59 [a]. 

Antithesis of discretion 

To arbitrarily establish a fixed 
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policy to govern every case is the 
antithesis of "discretion." 

N.Y.—Application of Frazzita, 147 N. 
Y.S.2d 11, 16, 17, 18. 

Similarly expressed 

Discretion is the power exercised 
by the courts to determine questions 
to which no strict rule of law is 
applicable, but which, from their 
nature and the circumstances of the 
case, are controlled by the personal 
judgment of the court. It cannot be 
exercised where a strict rule of law 
is applicable, since the term "dis¬ 
cretion" implies the absence of any 
such rule. Where there is a clearly 
defined and well-settled applicable 
rule of law, the courts are bound to 
enforce the rule, and discretion is 
at an end. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 1059, 198 Or. 413, 38 
A.L.R.2d 720—State ex rel. Bethke 
v. Bain, 240 P.2d 958, 964, 193 Or. 
688—State v. Lewis, 230 P. 543, 
544, 113 Or. 359. 

63. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721, 726. 

Birnbaum v. Birrell, D.C.N.Y., 17 
F.R.D. 409, 411. 

Mass.—Paquette v. City of Fall 
River, 179 N.E. 588, 590, 278 Mass. 
172. 

Ohio.—Corpus Juris quoted In State 
v. Ferranto, 148 N.E. 362, 364, 112 
Ohio St. 667. 

Or.—Corpus Juris Secundum cited 
in Port of Umatilla v. Richmond, 
321 P.2d 338, 352. 

18 C.J. p 1136 notes 60, 61. 

64. Del.—Bringhurst v. Harkins, 122 
A. 783, 787, 2 W.W.Harr. 324. 

Nev.—Goodman v. Goodman, 236 P. 

2d 305, 306, 68 Nev. 484. 

S.C.—Norris v. Clinkscales, 25 S.E. 

797, 801, 47 S.C. 488. 

18 C.J. p 1136 notes 62, 63. 

65. Tenn.—Carothers v. Giles Coun¬ 
ty, 39 S.W.2d 584, 586, 162 Tenn. 
492—Scott v. Marley, 137 S.W. 492, 
493, 124 Tenn. 388. 

18 C.J. p 1136 note 64. 

65.5 Ill.—Stancato v. Chicago Busi¬ 
ness Men’s Ass’n, 246 Ill.App. 464, 
466. 
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ferred to frequently as a legal discretion, 66 and 
cautious reasoning, 66 * 5 and not a personal 67 or in¬ 
dividual 67 - 5 discretion. 

“Judicial discretion” is a legal discretion to be 


exercised in conformity mth the spirit of the law, 
and in a manner to subserve and not defeat the ends 
of substantial justice, 68 and the exercise of judicial 
discretion implies conscientious judgment, not arbi- 


66. N.J.—McFeely v. Board of Pen¬ 
sion Com’rs of City of Hoboken, 62 
A.2d 686, 688, 1 N.J. 212. 

Okl.—First Nat. Bank v. Henshaw, 
35 P.2d 898, 902, 169 Okl. 49—Belt 
v. Morris, 34 P.2d 581, 584, 168 
Okl. 528—Mason v. Ford, 216 P. 
129, 131, 90 Okl. 112. 

S.D.—City of Sioux Falls v. Mar¬ 
shall, 204 N.W. 999, 1002, 48 S.D. 
378, 45 A.L.R. 447. 

Tex.—Pace v. Olvey, Civ.App., 282 
S.W. 940, 942. 

18 C.J. p 1136 note 65. 

Similarly expressed 

Judicial discretion must be legal 
and regular, governed by rule and 
not by humor, and regulated by well- 
known and established principles of 
law. 

U.S.—In re Ruane, D.C.N.Y., 35 F.2d 
187, 188. 

Prescribed or settled by law 

(1) “A discretion to be exercised 
in discerning the course prescribed 
by the law, according to principles 
ascertained by adjudicated cases.” 
N.J.—State v. Hunter, 68 A.2d 274, 

276, 4 N.J.Super. 531. 

Okl.—First Nat. Bank v. Henshaw, 
35 P.2d 898, 902, 169 Okl. 49—Belt 
v. Morris, 34 P.2d 581, 584, 168 
Okl. 528. 

(2) “Four propositions may be 
laid down with reference to the ex¬ 
ercise of discretion: (1) Whether 
or not a matter is one for law or 
for discretion is settled by law, and 
the court has no power to put it in 
the one category or the other at 
pleasure. A court has no discretion 
to apply the law or not as he sees 
flt. (2) Where discretion is con¬ 
ferred it must really be exercised 
as such; the court cannot act op¬ 
pressively or arbitrarily under pre¬ 
tense of exercising discretion. Such 
arbitrary or oppressive action under 
color of exercising discretion is 
called abuse of discretion. (3) If 
discretion reposed in a court or 
judge is in fact exercised as such, 
the manner of its exercise will not 
be reviewed. (4) But, if the discre¬ 
tion is abused, the abuse may be re¬ 
viewed and corrected by a higher 
tribunal.” 

Nev.—Goodman v. Goodman, 236 P. 

2d 305, 306, 307, 68 Nev. 484. 
Or.—State v. Lewis, 230 P. 543, 545, 
113 Or. 359. 

Lord Mansfield’s statement 

(1) “Discretion, when applied to a 
court of justice, means sound dis¬ 
cretion guided by law. It must be 
governed by rule, not humor; it 


must not be arbitrary, vague and 
fanciful, but legal and regular.” 

U.S.—Paper Stylists v. Fitchburg 
Paper Co., D.C.N.Y., 9 F.R.D. 4, 5. 
Neb.—Greenberg v. Fireman’s Fund 
Ins. Co. of San Francisco, Cal., 35 
N.W.2d 772, 776, 150 Neb. 695— 
Tingley v. Dolby, 14 N.W. 146, 
147, 13 Neb. 371. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 565, 578, 5 N.J. 
281. 

Smith v. Smith, 85 A.2d 523, 524, 
17 N.J.Super. 128. 

N.Y.—People v. Craver, 20 N.Y.S.2d 
533, 537, 174 Misc. 325. 

Tenn.—Carothers v. Giles County, 39 
S.W.2d 584, 586, 162 Tenn. 492. 

Va.—City of Richmond v. Henrico 
County, 41 S.E.2d 35, 41, 185 Va. 
859. 

(2) Statement repeated in part. 
N.J.—Beronio v. Pension Commission 
of City of Hoboken, 33 A2d 855, 
858, 130 N.J.Law 620—Brandon v. 
Board of Com’rs of Town of Mont¬ 
clair, 11 A.2d 304, 311, 124 N.J. 
Law 135—LaBell v. Quasdorf, 184 
A 750, 753, 116 N.J.Law 368. 

66.5 Or.—State ex rel. Pac. Tel. & 
Tel. Co. v. Duncan, 230 P.2d 773, 
784, 191 Or. 475. 

67. Ind.—Scott v. Laporte, 68 N.E. 
278, 281, 69 N.E. 675, 162 Ind. 34 
—Rothrock v. Carr, 55 Ind. 334, 
335. 

Or.—State ex rel. Pac. Tel. & TeL 
Co. v. Duncan, 230 P.2d 773, 784, 
191 Or. 475. 

Similarly expressed 

(1) “Discretion does not mean the 
arbitrary will or merely individual or 
personal view of the judge.” 

Iowa.—State v. District Court of Jef¬ 
ferson County, 238 N.W. 290, 294, 
213 Iowa 822, 80 A.L.R. 339. 

(2) “Judicial discretion, said Coke, 
is never exercised to give effect to 
the mere will of the judge, but to 
the will of the law. The judge’s 
proper function, when using it, is to 
discern according to law what is just 
in the premises. ‘Discemere per le¬ 
gem quid sit justum.’" 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
911, 215 N.C. 61. 

(3) “Discretion exercised within 
the limits of applicable provisions of 
law and equity, and does not imply 
that the court may act according to 
mere whim or caprice.” 

Fla.—Ellard v. Godwin, 77 So.2d 617, 
619—Dixie Music Co. v. Pike, 185 
So. 441, 447, 135 Fla. 671. 

(4) “Discretion is not the judge’s 
sense of moral right; neither is It 


his sense of what is just. He is not 
clothed with a dispensing power or 
privileged to exercise his individual 
notions of abstract justice. With 
him there is no scope for judicial 
caprice. Principles of law are to be 
ascertained and followed. Justice is 
administered in the courts on set¬ 
tled and fixed principles. It does 
not vary ‘like the Chancellor's foot.’ 
The rights of litigants do not rest 
in the discretion or grace of the 
judge. In all cases that come un¬ 
der his consideration a judge must 
act with discretion and discrimina¬ 
tion and give weight to every circum¬ 
stance bearing on the question to be 
adjudicated. He is not at liberty in 
determining personal or property 
rights to act at his own discretion 
unrestrained by the legal and equi¬ 
table rules governing those rights.” 
N.Y.—In re Bond’s Guardianship, 297 
N.Y.S. 493, 496, 251 App.Div. 651. 

(5) “Judicial discretion is not a 
mere arbitrary rule which confers 
upon a Judge the right to blindly 
make a judicial determination nor is 
it a palliation for capricious discrim¬ 
ination.” 

N.Y.—In re Martin, 11 N.Y.S.2d 607, 
611, 170 Misc. 919. 

(6) “Discretion” is not simply a 
judge’s sense of moral right or what 
is just, but it is a liberty or privi¬ 
lege to decide and act in accordance 
with what is fair and equitable un¬ 
der the peculiar circumstances of the 
particular case, guided by the spirit, 
principles, and analogies of the law. 
N.Y.—Gielski v. State, 155 N.Y.S.2d 

863, 871, 3 Misc.2d 578. 

67.5 Or.—State ex rel. Pac. Tel. & 
Tel. Co. v. Duncan, 230 P.2d 773, 
784, 191 Or. 475. 

68. Cal.—Grossman v. Grossman, 126 
P.2d 178, 184, 52 C.A.2d 184. 

Ga.—Griffin v. State, 77 S.E. 1080, 
1083, 12 Ga.App. 615. 

Ky.—Kidd v. Commonwealth, 74 S.W. 

2d 944, 947, 255 Ky. 498. 

18 C.J. p 1136 note 67. 

Similarly expressed 

(1) “A liberty or privilege allowed 
to a judge, within the confines of 
right and justice* but independent of 
narrow and unbending rules of posi¬ 
tive law, to decide and act in accord¬ 
ance with what is fair, equitable and 
wholesome, as determined upon the 
peculiar circumstances of the case, 
and as discerned by his personal 
wisdom and experience, guided by the 
spirit, principles, and analogies of 
the law.” 

Mo.—Garr v. Nelson, 148 S.W. 417, 
421, 166 Mo.App. 51 
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trary action. 68 - 5 Judicial discretion requires ac- to what is right and equitable under the circula¬ 
tion in conformity with law on the facts and cir- stances and the law, and directed by the reason 
cumstances before the court after hearing and due and conscience of the judge to a just result, 66 -i5 and 
consideration. 68 * 10 thus “judicial discretion” is defined as meaning a 

When invoked as a guide to judicial action, “dis- sound discretion; 68 sound discretion guided by 
cretion” means a sound discretion, a discretion ex- law; 70 a sound legal discretion, not an arbitrary, un¬ 
erased not arbitrarily or willfully, but with regard limited, or whimsical power to be exercised at the 


N.Y.—McMahon v. State, 19 N.Y.S.2d 
639, 642, 173 Misc. 1004. 

(2) “The liberty to act as a judge 
should act, applying the rules and 
analogies of the law to the facts 
found after weighing and examining 
the evidence—to act upon fair judi¬ 
cial consideration, and not arbitrari¬ 
ly.” 

Kan.—State v. Foren, 97 P. 791, 793, 
78 Kan. 654. 

(3) “Discretion • • • is to a 

very great extent, regulated by us¬ 
age or by principles, which courts 
have learned by experience will, 
when applied to the great majority 
of cases, best promote the ends of 
justice.” 

S.D.—City of Sioux Falls v. Marshall, 
204 N.W. 999, 1002, 48 S.D. 378, 45 
A.L.R. 447. 

(4) “A discretion to be exercised 
in discerning the course prescribed 
by the law, according to principles 
ascertained by adjudged cases.” 

Okl.—Mason v. Ford, 216 P. 129, 131, 

90 Okl. 112. 

(5) Other similar statements see 
18 C.J. p 1137 note 79 [bj. 

68.5 U.S.—Burns v. U. S., Cal., 53 
S.Ct. 154, 156, 287 U.S. 216, 77 L. 
Ed. 266. 

legislative control 

The exercise of “judicial discretion” 
is necessarily controlled by the will 
of the law-making body. 

N.J.—Beronio v. Pension Commission 
of City of Hoboken, 33 A2d 865, 
858, 130 N.J.Law 620. 

Okl.—Ex parte Boyd, 122 P.2d 162, 
171, 73 Okl.Cr. 441. 

Similarly expressed 

Judicial discretion is not to be ex¬ 
ercised arbitrarily or willfully, but, 
instead, in the interests of justice. 
D.C.—Franklin v. Chas. C. Schulman 
Co„ Mun.App., 31 A.2d 871, 872. 

68.10 Pa.—In re Philadelphia County 
Grand Jury, April 1943, 32 A.2d 
199, 204, 347 Pa. 316. 

Similarly expressed 

It means to do nothing more or less 
in the case than what the ends of 
justice demand, or what is just and 
proper in the circumstances. 

Ky.—Ewing v. Hays, 77 S.W.2d 946, 
950, 257 Ky. 259. 

68.15 U.S.—Lagnes v. Green, Wash., 
51 S.Ct. 243, 247, 282 U.S. 531, 75 
L.Ed. 520. 

Miller v. Tennessee Gas Trans¬ 
mission Co.. C.A.L&., 22.0 F.2d 434, 


436—U. S. v. Davis, C.A.I11., 202 F. 
2d 621, 624. 

U. S. v. Schneiderman, D.C.Cal., 
104 F.Supp. 405, 409, 410. 

U. S. v. National City Lines, D. 
C.Cal., 7 F.R.D. 393, 397. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 398, 73 App.D.C. 233. 

Ind.—Sanders v. Ryan, 41 N.E.2d 833, 
836, 112 Ind.App. 470—New York 
Cent. R. Co. v. Pinnell, 40 N.E.2d 
988, 991, 112 Ind.App. 116. 

Ky.—Grigsby v. Grigsby, 61 S.W.2d 
605, 608, 249 Ky. 727. 

Md.—Schneider v. Hawkins, 16 A. 2d 
861, 864, 179 Md. 21. 

Mass.—Universal Adjustment Corp. 
v. Midland Bank, Ltd., of London, 
England, 184 N.E. 152, 159, 281 
Mass. 303, 87 A.L.R. 1407. 

Neb.—First Trust Co. of Lincoln v. 
Thompson, 23 N.W.2d 339, 342, 147 
Neb. 366. 

N.Y.—Bernstein v. Strammiello, 120 
N.Y.S.2d 490, 495, 202 Misc. 823. 

Pa.—Appeal of Lyfolmar Co., 48 
Lack.Jur, 65. 

Similarly expressed 

(1) The term “discretion,” when 
invoked as a guide to judicial action, 
means a sound discretion exercised 
with regard to what is right and in 
the interests of justice. 

U.S.—'Whiteman v. Pitrie, C.A.La., 220 
F.2d 914, 919—Commercial Credit 
Corporation v. Pepper, C.A.Fla., 187 
F.2d 71, 75, 76. 

(2) The term “discretion” when 
used as a guide to judicial action 
means sound discretion exercised 
with due regard for that which is 
right and equitable under the circum¬ 
stances. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 
Jackson, C.A.Kan., 235 F.2d 390, 393 
—Stanton v. U. S., C.A.Alaska, 226 
F.2d 822, 823—Smaldone v. U. S., 
C.AColo., 211 F.2d 161, 163. 

(3) Stated in general terms, “judi¬ 
cial discretion” means sound discre¬ 
tion, exercised not arbitrarily or will¬ 
fully, but with just regard to what 
is right and equitable under the cir¬ 
cumstances and the law. 

R.I.—Strzebinska v. Jary, 193 A. 747, 
749, 58 R.I. 496, 112 A.L.R. 391. 

(4) “Judicial discretion” means a 
sound judgment which is not exer¬ 
cised arbitrarily, but with regard to 
what is right and equitable under 
circumstances and law, and which is 
directed by reasoning conscience of 
judge to a just result. 
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Wash.—State ex rel. Clark v. Hogan 
303 P.2d 290, 293, 49 Wash.2d 457. 

69. D.C.—Cornwell v. Cornwell, 118 
F.2d 396, 398, 73 App.D.C. 233. 

Ky.—Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 360, 240 
Ky. 1. 

Neb.—First Trust Co. of Lincoln v. 
Thompson, 23 N.W.2d 339, 342, 147 
Neb. 366. 

Ohio.—Davis v. Shigley, 100. N.E.2d 
261, 263, 88 Ohio App. 423. 

70. Cal.—Lent v. Tillson, 14 P. 71, 
78, 72 C. 404. 

Fla.—Edwards v. Knight, 139 So. 582, 
584, 104 Fla. 16. 

Ky.—Grigsby v. Grigsby, 61 S.W.2d 
605, 608, 249 Ky. 727. 

Me.—Munsey v. Public Loan Corp., 
116 A.2d 416, 418, 151 Me. 17. 

Md.—Saltzgaver v. Saltzgaver, 35 A. 

2d 810, 182 Md. 624. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
389, 390, 127 Mont. 125. 

N.J.—Pagano v. Krispy Kernals, 77 
A.2d 511, 512, 10 N.J.Super. 588. 
N.C.—Sykes v. Blakey, 200 S.E. 910, 
911, 215 N.C. 61. 

Pa.—Appeal of Register of Wills, 54 
York Leg.Rec. 49. 

S.C.—Norris v. Clinkscales, 25 S.E. 

797, 801, 47 S.C. 488. 

S.D.—City of Sioux Falls v. Marshall, 
204 N.W. 999, 1002, 48 S.D. 378, 45 
A.L.R. 447. 

Tenn.—Carothers v. Giles County, 39 
S.W.2d 584, 586, 162 Tenn. 492. 

18 C.J. p 1137 note 72. 

Similarly defined 

Judicial discretion is sound discre¬ 
tion exercised according to the well- 
established rules of practice and pro¬ 
cedure; a discretion guided by the 
law so as to work out substantial eq¬ 
uity and justice. 

Me.—American Oil Co. v. Carlisle, 63 
A.2d 676, 681, 144 Me. 1—Bourisk 
v. Mohican Co., 175 A. 345, 346, 133 
Me. 207—Hill v. Finnemore, 172 A. 
826, 833, 132 Me. 439—Charlesworth 
v. American Express Co., 103 A. 
358, 359, 117 Me. 219. 

Decision according to right and law 

(1) “The court in the exercise of 
a sound discretion must when fully 
advised decide the matter of the pe¬ 
tition according to the very right of 
it.” 

Iowa.—State v. District Court of Jef- 
ferson County, 238 N.W. 290, 294, 
213 Iowa 822, 80 A.L.R. 339. 

(2) “There is always danger that 
a discretion, however properly it may 
at first be exercised, will soon de- 
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whim of the judge, 7 ! nor an unlimited license to 
act irrespective of restraint; 72 sound judicial dis¬ 
cretion; 73 a discretion to be guided by the spirit, 
principles, and analogies of the law; 74 discretion 
directed by reason and conscience to a just re¬ 
sult; 74 - 5 an impartial discretion, guided and con¬ 
trolled in its exercise by fixed legal principles; 75 
a discretion exercised within the limits of the ap¬ 
plicable principles of law and equity; 75 ^ a dis¬ 


cretion guided by law, based upon sound judg¬ 
ment, and inspired by the desire to promote jus¬ 
tice, which must not be arbitrary or capricious; 76 
the exercise of judgment directed by conscience and 
reason, as opposed to capricious or arbitrary ac¬ 
tion; 76 * 5 an exercise of authority in the mode of 
proceeding for the enforcement of rights or the 
redress of wrongs, such as is reasonably designed 
to promote substantial justice; 77 freedom to act 


generate into mere caprice; an arbi¬ 
trary sic volo sic jubeo, stat pro ra- 
tione voluntas (as I wish it to be I 
will decree it; let my will stand in 
place of a rule). Therefore, when 
anything is left to judicial discre¬ 
tion, the law intends that it must be 
done with sound discretion and ac¬ 
cording to law.” 

Fla.—Edwards v. Knight, 139 So. 582, 
584, 104 Fla. 16. 

Marshall, C. J., said: “Courts are 
mere instruments of the law, and can 
will nothing. When they are said to 
exercise a discretion, it is a mere 
legal discretion, a discretion to be ex¬ 
ercised in discerning the course pre¬ 
scribed by law; and, when that is 
discerned, it is the duty of the court 
to follow it. Judicial power is never 
exercised for the purpose of giving 
effect to the will of the judge; al¬ 
ways for the purpose of giving ef¬ 
fect to the will of the Legislature, 
or, in other words, to the will of the 
law.” 

Cal.—Swall v. Anderson, App., 140 F. 
2d 196, 201. 

Mich.—Wilson v. Michigan State 
Board of Registration in Medicine, 
199 N.W. 643, 644, 228 Mich. 25. 
Nev.—Goodman v. Goodman, 236 P. 

2d 305, 307, 68 Nev. 484. 

N.J.—Smith v. Smith, 85 A.2d 523, 
524, 17 N.J.Super. 128. 

18 C.J. p 1137 note 73 [a]. 

71. Ariz.—In re Welisch, 163 P. 264, 
265, 18 Ariz, 517. 

Ky.—-Quinn v. Quinn, 130 S.W.2d 834, 
837, 279 Ky. 286. 

18 C.J. p 1136 note 68. 

Similarly defined 

(1) Judicial discretion is a mere 
legal discretion. 

N.J.—Sokol v. Liebstein, 82 A.2d 453, 
454, 14 N.J.Super. 373. 

(2) Judicial discretion is a mere 
legal discretion—a discretion in dis¬ 
cerning the course presented by the 
law. 

N.J.—McFeely v. Board of Pension 
Com’rs of City of Hoboken, 62 A.2d 
686, 688, 1 N.J. 212. 

72. Mo.—State v r Cook, App., 187 S. 
W. 1122, 1123. 

Okl.—Pickett v. Chicago, 36 P.2d 284, 
286, 169 Okl. 123. 

Similarly expressed 

(1) “It does not mean a wild whim¬ 
sical discretion—a mere vague pow¬ 
er, to be exercised only at the whim. 


and caprice of the judge, because he 
may have the humor to bestow a fa¬ 
vor upon one person as a mark of 
friendship, and withhold it from an¬ 
other as a mark of displeasure.” 
Ariz.—In re Welisch, 163 P. 264, 265, 
18 Ariz. 517. 

(2) “Such a discretion as the law 
sanctions is not arbitrary, vague, or 
fanciful, nor is it to be controlled by 
humor or caprice, but is to be gov¬ 
erned by principle and regular pro¬ 
cedure for the accomplishment of 
the ends of right and justice.” 

N.M.—Pankey v. Hot Springs Nat. 

Bank, 84 P.2d 649, 653, 42 N.M. 674. 

(3) “Discretion • . . is a ju¬ 

dicial one; it does not extend to ar¬ 
bitrary and unreasonable action.” 

U.S.—In re Albert Dickinson Co., C. 

C.A.I1L, 104 F.2d 771, 775. 

(4) It does not imply that a court 
may act, or fail to act, according to 
the mere whim or caprice of the pre¬ 
siding judge, but it means a discre¬ 
tion exercised within the limits of 
the applicable principles of law and 
equity. 

Fla.—Carolina Portland Cement Co. 
v. Baumgartner, 128 So. 241, 247, 
99 Fla. 987. 

73. Me.—Lebel v. Cyr, 34 A.2d 201, 
202, 149 Me. 98. 

Mass.—Davis v. Boston Elevated Ry. 
Co., 126 N.E. 841, 844, 235 Mass. 
482. 

18 C.J. p 1137 note 70. 

Similarly expressed 

“A sound judicial discretion guided 
by law.” 

Idaho.—Watt v. Stanfield, 210 P. 998, 
1000, 36 Idaho 366. 

74. Me.—Lebel v. Cyr, 34 A.2d 201, 
202, 149 Me. 98. 

Mass.—Commonwealth v. McKnight, 
195 N.E. 499, 503, 289 Mass. 530— 
Davis v. Boston Elevated Ry. Co., 
126 N.E. 841, 844, 235 Mass. 482. 
N.J.—Higgins v« Polk, 103 A.2d 1, 2, 
14 N.J. 490. 

Okl.—Pickett v. Chicago, 36 F.2d 284, 
286, 169 Okl. 123. 

Or,—Coos Bay Nav. Co. v. Endicott, 
57 P. 61, 62, 34 Or. 573. 

Pa.—Maloney v. Stahlnecker, 19 A.2d 
162, 164, 341 Fa. 517. 

18 C.J. p 1137 note 74. 

74.5 U.S.—Atchison, T. & S. F. Ry. 
Co. v. Jackson, C.A.Kan., 235 F.2d 
390, 393—Stanton v. U. S., C.AAlas- 
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ka, 226 F.2d 822, 823—Smaldone v. 
U. S., C.A.C 0 I 0 ., 211 F.2d 161, 163. 

75. U.S.—Texas Co. v. Globe Oil & 
Refining Co., D.C.I11., 114 F.Supp. 
144, 147. 

Cal.—In re Howard’s Estate, 284 P. 
2d 966, 969, 133 C.A.2d 535—Peo¬ 
ple v. Calvert, 277 P.2d 834, 837, 838, 
129 C.A.2d 693—Nicholls v. Anders, 
56 P.2d 1289, 1292, 13 C.A2d 440. 
Ky.—Kidd v. Commonwealth, 74 S. 

W.2d 944, 947, 255 Ky. 498. 

Wash.—Graham v. Yakima Stock 
Brokers, 72 F.2d 1041, 1043, 192 
Wash. 121. 

18 C.J. p 1137 note 75. 

75.5 Fla.—Ellard v. Godwin, Fla., 77 
So.2d 617, 619—Carolina Portland 
Cement Co. v. Baumgartner, 128 So. 
241, 247, 99 Fla. 987. 

75. Cal.—People v. Calvert, 277 P.2d 
834, 837, 838, 129 C.A.2d 693—Nich¬ 
olls v. Anders, 56 P.2d 1289, 1292, 
13 C.A.2d 440—Cargnani v. Carg- 
nani, 116 P. 306, 309, 16 C.A. 96. 
Idaho.—Watt v. Stanfield, 210 P. 998, 
1000, 36 Idaho 366. 

Ky.—Harvey Coal Corp. v. York, 67 
S.W.2d 977, 978, 252 Ky. 605. 

Mass.—Commonwealth v. Gallo, 175 
N.E. 718, 722, 275 Mass. 320. 

Neb.—Pettegrew v. Pettegrew, 260 
N.W. 287, 289, 128 Neb. 783. 

N.Y.—Barrett v. Miner, 196 N.Y.S. 

175, 181, 119 Misc. 230. 

Or.—State v. Lewis, 230 P. 543, 544, 
113 Or. 359. 

Pa.—Maloney v. Stahlnecker, 19 A.2d 
162, 164, 341 Pa. 517. 

Wash.—Graham v. Yakima Stock 
Brokers, 72 P.2d 1041, 1043, 192 
Wash. 121. 

76.5 Del.—In re Public Service Hold¬ 
ing Corp., 24 A.2d 584, 587, 26 DeL 
Ch. 436—Radio Corp. of America v. 
Philadelphia Storage Battery Co., 
6 A.2d 329, 342, 23 Del.Ch. 289. 

77. Or.—Linn County v. Morris, 67 
P. 295, 297, 40 Or. 415. 

Similarly expressed 

(1) “One to be exercised for such 
causes as may be deemed to be suffi¬ 
cient when considered with a just 
and reasonable regard to the legal 
rights and obligations of both par¬ 
ties.” 

Ky.—Quinn v. Quinn, 130 S.W.2d 334, 
837, 279 Ky. 286. 

(2) “Judicial discretion” is impar¬ 
tial reasoning, guided and controlled 
in its exercise by fixed legal prinei- 
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according to the judgment of the court, 78 or ac¬ 
cording to the rules of equity and the nature of 
circumstances; 79 the power exercised by courts to 
determine questions to which no strict law is ap¬ 
plicable but which, from their nature and the cir¬ 
cumstances of the case, are controlled by the per¬ 
sonal judgment of the court; 80 an appeal to the 
judicial conscience, in the exercise of which it is the 
duty of the court to see to it that the power with 
which it is thus clothed is used in such manner as 
to subserve and not defeat substantial justice. 81 

Arriving at its meaning negatively, “judicial dis¬ 
cretion” is not manifestly unreasonable action; not 
a ruling which effects injustice; not action clearly 
against reason and evidence; not the whim or ca¬ 
price of a judge, or not his arbitrary will. 81 * 5 

In its practical application, “judicial discretion” 


is substantially synonymous with “judicial pow¬ 
er;” 82 but it does not necessarily mean “judicial 
duty,” 82 - 5 and “judicial discretion” has been distin¬ 
guished from “law.” 83 “Judicial discretion” has 
also been distinguished from “administrative dis¬ 
cretion,” see the C.J.S. definition Administrative. 

In Phrases 

Legal discretion. A discretion to be exercised in 
discerning the course prescribed by law, 84 or within 
the limits which the law fixes. 85 The term has been 
distinguished from “personal discretion” 85 - 5 and 
“political discretion.” 86 

Political discretion. A discretion which embraces, 
combines, and considers all circumstances, events, 
and projects, foreign or domestic, that can affect 


pies, requiring- the court in the con¬ 
sideration of the facts to decide as 
its reason and conscience dictate, and 
it requires that the court be discreet, 
just, circumspect and impartial and 
that it exercise cautious judgment as 
opposed to arbitrary action. 

U.S.—Dixie Cup Co. v. Paper Contain¬ 
er Mfg. Co., C.A.I11., 174 F.2d 834, 
836. 

78. Wis.—-Murray v. Buell, 41 N.W. 
1010, 1011, 74 Wis. 14. 

79. Mass.—Dong v. George, 7 N.E.2d 
149, 151, 296 Mass. 574—Paquette 
v. City of Pall River, 179 N.E. 588, 
690, 278 Mass. 172. 

N.Y.—Platt v. Munroe, 34 Barb. 291, 
293. 

People ex rel. Totalis v. Craver, 
20 N.Y.S.2d 533, 537, 174 Misc. 325. 
Tex.—Corpus Juris cited in. Sunshine 
Bus Lines v. Craddock, Civ.App., 
112 S.W.2d 248, 252. 

18 C.J. p 1137 note 79 [a]-p 1138 note 
82. 

80. U.S.—Home Owners’ Lean Cor¬ 
poration v. Huffman, C.C.A,Mo., 134 
F.2d 314, 316, 317. 

U.S.—Delno v. Market St. Ry. Co., C. 

C.A.Cal., 124 F.2d 965, 967. 

Md.—Watson v. Cook, 184 A. 908, 910, 
170 Md. 377. 

Mo.—State ex rel. U. S. Fire Ins. Co. 
v. Terte, 176 S.W.2d 25, 28, 351 Mo. 
1089. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 1059, 198 Or. 413, 38 A. 
L.R.2d 720—State v. Lewis, 230 P. 
543, 544, 113 Or. 359. 

Tex.—Missouri-Kansas-Texas Rail¬ 

road Co. of Tex. v. Bush, Civ.App., 
310 S.W.2d 404, 408. 

18 C.J. p 1137 note 80. 

Similarly defined 

“Judicial discretion” is the liberty, 
privilege and power prescribed by 
and conferred upon the judiciary by 
law. 


Mont.—State v. Bosch, 242 P.2d 477, 
488, 125 Mont. 566. 

81. Ga.—Butler v. Strickland-Till- 
man Hardware Co., 82 S.E. 815, 816, 
15 Ga.App. 435. 

81.5 N.J.—O’Neill v. O’Neill, 11 A. 
2d 128, 135, 18 N.J.Misc. 82. 

Similarly expressed 

(1) It is not the indulgence of a 
judicial whim, but is the exercise of 
judicial judgment based on facts and 
guided by law. 

U.S.—Smith v. Hill, C.C.A.Pa., 5 F.2d 
188. 

(2) “Judicial discretion” is not a 
capricious or arbitrary discretion and 
is not a mental discretion to be ex¬ 
ercised ex gratia. 

Cal.—In re Howard’s Estate, 284 P.2d 
966, 969, 133 C.A.2d 535. 

(3) “Judicial discretion” does not 
extend to a refusal to apply well- 
settled principles of law to a con¬ 
ceded or indisputable state of facts. 
U.S.—Peterson v. John Hancock Mut. 

Life Ins. Co. of Boston, Mass., C.C. 
A.Iowa, 116 F.2d 148, 151. 

82. Ga.—Griffin v. State, 77 S.E. 
1080, 1083, 12 Ga.App. 615. 

18 C.J. p 1137 note 81 [a]. 

82.5 D.C.—Brown v. Hecht Co., D. 
C., 49 F.Supp. 528, 532. 

83. N.J.—State v. Wood, 23 N.J. 
Law 560, 564. 

84. U.S.—Osburn v. U. S. Bank, 
Ohio, 9 Wheat. 738, 866, 6 L.Ed. 
204. 

N.J.—State by Parsons v. Standard 
Oil Co., 74 A.2d 565, 578, 5 N.J. 
281. 

Tex.—Corpus Juris Secundum quoted 
In Missouri-Kansas-Texas Railroad 
Co. of Tex. v. Bush, Civ.App., 310 
S.W.2d 404, 408. 

36 C.J. p 976 note 93. 

Readily comprehended concept 
It means nothing more than the 
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1 application of statutes and legal 
principles to all of the facts of a 
case. 

Cal.—Shopiro v. Shopiro, App., 153 
P.2d 62, 66. 

Not mental discretion 

The discretion intended is not a 
mental discretion to be exercised ex 
gratia, but a “legal discretion,” to 
be exercised in conformity with the 
spirit of the law, and in a manner 
to subserve, and not to impede or 
defeat, the ends of justice. 

Wash.—Bishop v. Ulman, 126 P.2d 
582, 583, 14 Wash.2d 13. 

Similarly expressed 

(1) Legal discretion means a dis¬ 
cretion founded upon the facts and 
circumstances presented to the court, 
from which it must draw a con¬ 
clusion governed by the law. 

Cal.—People v. Rosner, 248 P. 683, 
685, 78 C.A. 497. 

(2) “Legal discretion” is the ex¬ 
ercise of discretion where there are 
two alternative provisions of law 
applicable, under either of which 
court could proceed. 

Ohio.—Shannon v. Hendrixson, App., 
32 N.E.2d 431, 432. 

(3) Legal discretion does not mean 
arbitrary action but means judg¬ 
ment reasonably exercised according 
to the particular circumstances in 
view of gravity of the issue. 

N.J.—State v. Spruill, 106 A.2d 278, 
282, 16 N.J. 73. 

85. Tex.— Corpus Juris Secundum 
quoted In Missouri-Kansas-Texas 
Railroad Co. of Tex., v. Bush, Civ. 
App., 310 S.W.2d 404, 408. 

Wis.—Norton v. Kearney, 10 Wis. 
443, 450. 

85.5 Cal.—In re Bogunovic, 114 P. 
2d 581, 584, 18 C.2d 160. 

86. N.Y.—Wynhamer v. People, 20 
Barb. 567, 612. 
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the national interest. 87 It has been distinguished 
from “legal discretion” see supra note 86. 

Sound discretion . Discretion as setled by rules; 88 
a judicial discretion; 89 a legal and not an arbitrary 
discretion; 90 the exercise of reasonable skill, pru¬ 
dence, and judgment. 90 * 5 

Other phrases: “Abuse of discretion” and “abuse 
of judicial discretion” see the C.J.S. definition 
“Abuse,” “at one’s discretion,” 91 “at the discretion 
of,” 92 “at the discretion of the jury,” 93 “at the dis¬ 
cretion of the lessee,” 94 “at their discretion” see the 


C.J.S. definition At, “at their discretion may be 
terminated forthwith,” 95 “discretion in imposition 
of punitive damages for assault and battery,” 96 
“documents appear . . . unimpeachable in their 

discretion,” 97 “exercise discretion,” 98 “exercise of 
discretion,” 99 “exercise of judicial discretion,” 1 
“further questions may be asked ... in the 
discretion of the court,” 2 “impartial discretion,” 2 * 5 
“in his discretion,” 3 “in our discretion,” 4 “in the 
discretion of the grantor,” 5 “in the discretion of the 
juxy,” 6 “it cannot control judicial discretion,” 7 “leg- 


87. N.Y.—Wynhamer v. People, su¬ 
pra. 

88. U.S.—The Margaret v. The Con- 
nestoga, C.C.Pa., 16 F.Cas.No.9,070, 
2 Wall.Jr. 116. 

Sometimes called a tyrannical power 
“ ‘Sound discretion* is no doubt an 
excellent phrase in the abstract, but 
the exercise of it over men’s prop¬ 
erty, liberty or life is sometimes 
called a tyrannical, not a judicial 
power. ‘Discretion’ is admitted to be 
dangerous; but ‘sound discretion’ is 
claimed as a different thing. Who 
is to judge of the soundness but the 
court? And by what is it to judge 
when it abandons precedent and 
principle? ‘Sound discretion* is dis¬ 
cretion as settled by rules.” 

U.S.—The Margaret v. The Connes- 
toga, supra. 

89. Ky.—Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
360, 240 Ky. 1. 

Mo.—Kirby v. Balke, 266 S.W. 704, 
708, 306 Mo. 109. 

58 C.J. p 810 note 51. 

Similarly defined 

(1) ‘‘Sound discretion” means 
sound judicial discretion enlightened 
by intelligence and learning and con¬ 
trolled by sound principles of law. 
Mass.—Commonwealth v. Coggins, 

87 N.E.2d 200, 202, 324 Mass. 552. 

(2) “Sound discretion” means in 
good faith and on reasonable 
grounds. 

Mich.—People v. Raider, 239 N.W. 
387, 389, 256 Mich. 131. 

(3) “Sound discretion” means ju¬ 
dicial discretion exercised on full and 
fair consideration of the facts pre¬ 
sented to the judge by the well- 
known and established mode of pro¬ 
cedure. 

Tenn.—Caldwell v. State, 48 S.W.2d 
1087, 1089, 164 Tenn. 325. 

(4) “Sound discretion” means dis¬ 
cretion exercised, not arbitrarily or 
willfully, but with regard to what is 
right and equitable under the cir¬ 
cumstances and the law, and direct¬ 
ed by the reason and conscience of 
the judge to a just result. 

Ky.—Milner v. Gibson, 61 S.W.2d 
273, 279, 249 Ky. 594. 


Not arbitrary 

“Sound discretion or judicial dis¬ 
cretion is not consonant with the 
will of, or the arbitrary direction of, 
the court as adduced from whim or 
caprice. It has reference to that im¬ 
pulse or discretion of the court which 
is guided by law, caution, and pru¬ 
dence, or, as someone expressed it, 
an equitable determination of what 
is just and proper under the circum¬ 
stances.” 

Fla.—Atkins v. State, 130 So. 273, 
100 Fla. 897. 

90. Ariz.—Avery v. Calumet & Je¬ 
rome Copper Co., 284 P. 159, 163, 
36 Ariz. 235. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 398, 73 App.D.C. 233. 

90.5 Mass.—Kingsley v. Spofford, 11 
3ST.E.2d 487, 490, 298 Mass. 469. 

91. As meaning “at will” 

“Webster’s International Diction¬ 
ary, Second Edition, defines ‘discre¬ 
tion* when used in the sense of ‘at 
one’s discretion’ as meaning ‘at will; 
according to one’s judgment or pleas¬ 
ure.* 99 

U.S.—Davis v. General Goods Corpo¬ 
ration, D.C.N.Y., 21 F.Supp. 445, 
446. 

92. “At the option of” compared and 
distinguished 

fl ‘At the discretion of’ may, un¬ 
der some circumstances, mean ‘at 
the option of,* but usually it does 
not.” 

Tex.—Cowden v. Broderick & Cal¬ 
vert, 114 S.W.2d 1166, 1171, 131 
Tex. 434, 117 A.L.R. 61. 

93. Ala.—Brown v. State, 20 So. 103, 
107, 109 Ala. 70. 

94. Tex.—Cowden v. Broderick & 
Calvert, Civ.App., 108 S.W.2d 562, 
567. 

95. Sound judgment Implied 

“ 'At their discretion’ implies that 
the promisors will act in the prem¬ 
ises upon a sound judgment. It ex¬ 
cludes an arbitrary, unreasonable, or 
oppressive act.” 

Wis.—Beers v. Atlas Assur. Co., 253 
N.W. 584, 589, 215 Wis. 165. 

96. Ala.—Powell v. Bingham, 196 
So. 154, 29 Ala.App. 248. 


97. Pa.—Camp v. Corn Exchange 
Nat. Bank, 132 A. 189, 193, 285 Pa. 
337. 

98. Meaning of phrase 

To choose between doing and not 
doing a thing, the doing of which 
cannot be demanded as an absolute 
right of the party asking it to be 
done. 

D.C.—Alden v. Hinton, 6 D.C. 217, 
223. 

99. “Means that the decision [of the 
court] must be based upon a just 
and proper consideration of the par¬ 
ticular circumstances which are pre¬ 
sented to the court in each case.” 
Cal.—People v. Eudy, 82 P.2d 359, 

361, 12 C.2d 41. 

1. By a trial judge 

“The writer cannot escape the 
conviction that in practical effect 
the exercise of judicial discretion by 
a trial judge means doing as he 
pleases, unguided by law, while an 
abuse of such discretion is shown 
when an appellate court is of the 
opinion that he should have done 
otherwise. Whatever the meaning 
of discretion—sound or unsound—it 
certainly cannot be exercised con¬ 
trary to positive law, nor common¬ 
ly recognized legal or equitable 
principles.” 

Tex.—Borger v. Mineral Wells Clay 
Products Co., Civ.App., 80 S.W.2d 
333, 334. 

2. Ark.—Missouri Pacific Transp. 
Co. v. Johnson, 126 S.W.2d 931, 
934, 197 Ark. 1129. 

2.5 Wash.—Bishop v. Illman, 126 P. 
2d 582, 583, 14 Wash.2d 13. 

3. Ohio.—Hoffman v. Hoffman, 22 N. 
E.2d 652, 653, 61 Ohio App. 371. 

4. U.S. — Davis v. General Foods 
Corporation, D.C.N.Y., 21 F.Supp. 
445, 447. 

5. U.S.—Rollins v. Helvering, C.C. 
A., 92 F.2d 390, 392. 

6. Mo.—Gaston v. St. Louis Public 
Service Co., 20 S.W. 559, 560, 223 
Mo.App. 766. 

7. Okl.—State ex rel. First Nat. 
Bank v. Ogden, 49 P.2d 565, 567, 
173 Okl. 285. 


or»rk 
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islative congressional discretion/* 5 "make allowances 
at their discretion/* 9 "may in its discretion bring an 
action/* 10 "may remove . . . ‘at their discre¬ 

tion/** 11 "sound judicial discretion/* 12 "sound legal 
discretion/* 13 "to serve at its discretion/* 14 "to the 
sound discretion of the court/* 15 and "to the sound 
discretion of the trial court.** 15 

DISCRETIONARY. Left to discretion, limited or 
restrained only by discretion or judgment. 17 The 
term is used interchangeably with "judicial/* 17 - 5 
and it is contrasted with "mandatory.** 17 - 10 

Discretionary act . The term "discretionary act’* 
is defined generally to mean an act involving the 
exercise of discretion and judgment. 17 - 15 As ap¬ 
plied to governmental activities, discretionary acts 
are acts* of grace; they do not create rights, duties, 
or obligations, but privileges merely, terminable at 
the will of the government. 18 The term has been 
distinguished from "judicial act** 19 and "ministerial 


aet.** 19 - 5 

Discretionary administrative functions . A term 
applied to the powers and functions of governmental 
boards, authorized by law to decide questions of 
fact and to make decisions after hearing held on no¬ 
tice. 20 It does not involve the exercise of judicial 
powers as defined in constitutions, 21 but has been 
held practically synonymous with "quasi-judicial 
functions/* and has been distinguished from "min¬ 
isterial functions.** 22 

Discretionary duty . A duty that requires the ex¬ 
ercise of judgment in its performance, 23 having re¬ 
gard to or exercise of the judgment of the person 
doing it upon the propriety of the act being done. 24 
It may be executive or judicial, according to the na¬ 
ture of the subject matter. 25 The term has been dis¬ 
tinguished from "ministerial duty.** 26 

Discretionary power . A power is discretionary 
when it is not imperative, or, if imperative, when 


8. “Legislative congressional power” 
distinguished 

“Legislative congressional discre¬ 
tion begins with the choice of means 
and ends with the adoption of meth¬ 
ods and details to carry the delegat¬ 
ed power into effect. The distinction 
between these two things—power and 
discretion—is not only very plain 
but very important. For while the 
powers are rigidly limited to the 
enumerations of the Constitution, the' 
means which may be employed to 
carry the powers into effect are not 
restricted, save that they must be 
appropriate, plainly adapted* to the 
end, and not prohibited by, but con¬ 
sistent with, the letter and spirit of 
the Constitution.” 

U.S.—Carter v. Carter Coal Co., D. 
C., 56 S.Ct. 855, 864, 298 U.S. 238, 
80 L.Ed. 1160. 

8 , Ind.—Scott v. Laporte, 68 N.E. 
278, 281, 69 N.E. 675, 162 Ind. 34. 

10. U.S.—Securities and Exchange 
Commission v. Stock Market Fi¬ 
nance, D.C.N.Y., 10 F.Supp. 95, 97. 

11. Tex.—Ridgway v. City of Fort 
Worth, Civ.App., 243 S.W. 740, 744. 

12. Me.—Appeal of Hilt, 146 A. 439, 
441, 128 Me. 191. 

Mass.—Kravetz v. Lipofsky, 200 N. 

E. 865, 867, 294 Mass. 80. 

See supra p 292 note 53.5. 

Hot synonymous with will or whim 
Sound judicial “discretion” is not 
synonymous with will or whim of 
the judge, but rather should be will 
of the law. 

U.S.—Morrisey v. Crabtree, D.C.N. 
C., 143 F.Supp. 105, 106. 

13. Okl.—Nation v. Savely, 260 F. 
32, 34, 127 Okl. 117. 

14. Mass.—Paquette v. City of Fall 


River, 179 N.E. 588, 590, 278 Mass. 
172. 

15. N.Y.—-In re Burke, 110 N.Y.S. 
1004, 1006, 125 App.Div. 889. 

58 C.J. p 810 note 50[c]. 

16. An impartial discretion 

“The discretion here spoken of is 
‘an impartial discretion, guided and 
controlled in its execution by fixed 
legal principles;’ ‘a legal discretion, 
to be exercised in conformity with 
the spirit of the law, and in a man¬ 
ner to subserve, and not to defeat 
the ends of substantial justice.’ ” 

Or.—Hanthorn v. Oliver, 51 P. 440, 
441, 32 Or. 57, 67 Am.S.R. 518. 

17. Century J>. 

17.5 Iowa.—Taylor County Farm 
Bureau v. Board of Sup’rs of Tay¬ 
lor County, 252 N.W. 498, 500, 218 
Iowa 937—Rehmann v. City of 
Des Moines, 215 N.W. 957, 959, 
204 Iowa 798, 55 A.L.R. 430. 

S.C.—Dunbar v. Fant, 170 S.E. 460, 
463, 170 S.C. 414, 90 A.L.R. 1412. 
Vt.—Nadeau v. Marchessault, 24 A. 

2d 352, 354, 112 Vt. 309. 

Wash.—State ex rel. Linden v. Bun¬ 
ge, 73 P.2d 516, 518, 192 Wash. 245. 

17.10 Pa.—Commonwealth v. Zang, 
16 A.2d 741, 744, 142 Pa.Super. 
566. 

17.15 Tenn.—State ex rel. Millers 
Nat. Ins. Co. v. Fumbanks, 151 S. 
W.2d 148, 150, 177 Tenn. 455. 

18. Pa.—Collins v. Martin, 139 A. 
122, 125, 290 Pa. 388, 55 A.L.R. 
311. 

Held descriptive of the act of a 
state in providing care for a fixed 
percentage of the needy poor. 

Pa.—Collins v. Martin, supra. 

Held inapplicable 

(1) To the levy of a tax by a 
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commissioner of highways to pay a 
judgment incurred for road and 
bridge purposes. 

Ill.—People ex rel. Euziere v. Rice, 
190 N.E. 681, 682, 356 Ill. 373. 
(2) To the issue by the governor 
of a warrant for extradition upon 
receipt of a proper requisition. 

Utah.—Moreaux v. Ferrin, 100 P.2d 
560, 563, 98 Utah 450. 

19. Mo.—In re Saline County Sub¬ 
scription, 45 Mo. 52, 53, 100 Am. 
D. 337. 

19.5 Tenn.—State ex rel. Millers 
Nat. Ins. Co. v. Fumbanks, 151 
S.W.2d 148, 150, 177 Tenn. 455. 

20. Cal.—Drummey v. State Board 
of Funeral Directors and Embalm- 
ers, App., 77 P.2d 912, 919. 

21. Cal.—Drummey v. State Board 
of Funeral Directors and Embalm- 
ers, supra—Jacobs v. Board of 
Dental Examiners, 75 P.2d 96, 97, 
24 C.A.2d 359. 

22. Cal.—Drummey v. State Board 
of Funeral Directors and Embalm- 
ers, App., 77 P.2d 912, 919. 

23. Vt.—Proctor v. Hufnail, 16 A.2d 
518, 520, 111 Vt. 365—State v. 
Howard, 74 A. 392, 395, 83 Vt. 6. 

Wash.—State v. Bunge, 73 F,2d 516, 
518, 192 Wash. 245. 

24. S.D.—Stephens v. Jones, 123 N. 
W. 705, 708, 24 S.D. 97. 

25. Vt.—State v. Howard, 74 A. 
392, 395, 83 Vt. 6. 

26. U.S.—Sims v. United Pac. Ins. 
Co., D.C.Idaho, 51 F.Supp. 433, 435. 

Vt.—Proctor v. Hufnail, 16 A.2d 518, 
520, 111 Vt. 365—State v. Howard, 
74 A. 392, 395, 83 Vt. 6. 

Wash.—State ex rel. Linden v. 
Bunge, 73 P.2d 516, 518, 192 Wash. 
245. 
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the time or manner or extent of its execution is left 
to the discretion of the donee. 27 The term involves 
an alternative power, that is, a power to do or re¬ 
frain from doing a certain thing, 28 when applied to 
the discharge of an official duty, requires examina¬ 
tion and consideration, 29 and, when applied to the 
power of courts, does not mean a power to do what 
they please, not directed by law and precedents, but 
a power confined to those limits, within which an 
honest man competent to the discharge of the du¬ 
ties of his office ought to be confined. 30 Generally 
the courts will not compel the execution of discre¬ 
tionary powers, or review the discretion, when ex¬ 
ercised in good faith. 31 

The term has been compared with, or distin¬ 
guished from, “imperative power, 1 ” 32 “judicial pow¬ 
er,” 33 and “mandatory power.” 34 

Other phrases: “Discretionary authority” see the 
C.J.S. definition Authority, “discretionary damag¬ 
es,” 35 “discretionary defense” see the C.J.S. defini¬ 
tion Defense, “discretionary governmental func¬ 


tion,” 36 “discretionary instructions” see Agency § 
147 b (1), “discretionary order,” 37 “discretionary 
power of the Judge,” 38 “discretionary special pow- 
er,” 39 “discretionary trust” see Trusts § 21, and 
“quasi-judicial, or discretionary in its character.” 40 

DISCRIMINATE. To make a difference between; 41 
to make a difference or distinction; 41 * 6 to separate 
by discerning differences; 41 * 10 to distinguish 41 * 15 
accurately. 41 * 20 

It has been said that while the word may be de¬ 
fined as treating one differently from another, still 
the nature and meaning of the word is such that it 
can hardly be said that one discriminates against 
another by merely not doing something which that 
other does not want done. 42 

Phrases: “Discriminate in price,” 43 and “right to 

diRP. rimin fl.tfi .” 44 

DISCRIMINATION'. The act of treating differ¬ 
ently; 45 treating one differently from another; 46 the 


27. Ala.—Doe v. Ladd, 97 Ala. 223 r 
232. 

Tex.—City of San Antonio v. Zog- 
heib, Civ.App., 70 S.W.2d 333, 334. 

28. Fla.—State ex rel. Allied Engi¬ 
neering Corporation v. Bailey, 190 
So. 445, 446, 139 Fla. 85. 

Ky.—Commonwealth ex rel. Meredith 
v. Frost, 172 S.W.2d 905, 909, 295 
Ky. 137. 

Pa.—Bennett v. Norton, 32 A. 1112, 
1116, 171 Pa. 221. 

Tex.—City of San Antonio v. Zog- 
heib, Civ.App., 70 S.W.2d 333, 334. 

29. D.C.—U. S. v. Douglass, 19 D.C. 
99, 109. 

30. U.S.—Lehigh Valley R. Co. v. 
Board of Public Utility Com’rs, N. 
J., 49 S.Ct. 69, 74, 278 U.S. 24, 73 
L.Ed. 161, 62 A.L.R. 805. 

31. Ala.—Doe v. Ladd, 77 Ala. 223, 
232. 

Ohio.—State v. Beard, 27 N.E.2d 184, 
185, 63 Ohio App. 486. 

Tex.—City of San Antonio v. Zog- 
heib, Civ.App., 70 S.W.2d 333, 334. 
■See also Appeal and Error § 1583. 

32. Wis.—In re Doe’s Will, 285 N. 
W. 764, 766, 232 Wis. 34. 

33. Me.—State v. Le Clair, 30 A. 7, 
9, 86 Me. 522. 

18 C.J. p 1138 note 90 Ec]. 

34. Md.—Hersh v. Welsh, 18 A.2d 
202, 204, 179 Md. 270. 

Tex.—Slaughter v. Qualls, Civ.App., 
149 S.W.2d 651, 656. 

Can.—Quebec, etc., R. Co. v. Rex, 
15 Can.Exch. 237, 20 Dom.L.R. 987. 

35. “Damages are ‘discretionary’ 
when, as for pain and suffering, they 
are to be measured only by the en¬ 
lightened consciences of impartial 
jurors.” 


Ga.—Southern Ry. Co. v. Groover, 
154 S.E. 706, 707, 41 Ga.App. 746. 
As bearing interest before verdict 
either as interest or as damages 
see Damages § 92. 

36. N.C.—Hodges v. City of Char¬ 
lotte, 200 S.E. 889, 890, 214 N.C. 
737. 

37. Minn.—Mar thaler Machine & 
Engineering Co. v. Meyers, 218 N. 
W. 127, 128, 173 Minn. 606. 

N.C.—Walston v. Morgan, 7 S.E.2d 
474, 217 N.C. 790. 

38. Eng.—In re Taylor, 4 Ch.D. 157, 
159. 

18 C.J. p 1138 note 90 [a]. 

39. Meaning 

“A special power is discretionary 
if its exercise or non-exercise de¬ 
pends wholly on the volition of the 
grantee.” 

N.Y.—Merrill v. Lynch, 13 N.Y.S. 

2d 514, 625, 173 Misc. 39. 

See also Powers § 6. 

40. As descriptive of ‘‘an officer’s 
duty and authority [requiring] the 
examination of evidence in the de¬ 
termination of questions of law and 
fact before taking action thereon.” 
Fla.—Hall v. State, 187 So. 392, 398, 

136 Fla. 644. 

41. Mo.—Wynn v. Wabash R. Co., 
86 S.W. 562, 563, 111 Mo«App. 642. 

41.5 La.—State v. Arkansas Louisi¬ 
ana Gas Company, 78 So.2d 825, 
827, 227 La. 179. 

To make a distinction 
U.S.—Feng Yeat Chow v. Shaugh- 
nessy, D.C.N.Y., 151 F.Supp. 23, 
26. 

41.10 Iowa.—Andrews v. Union Sav. 
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• Bank & Trust Co. of Davenport, 
28 N.W.2d 37, 40, 238 Iowa 481. 
41.15 Iowa.—Andrews v. Union Sav. 
Bank & Trust Co. of Davenport, 
supra. 

41.20 U.S.—Feng Yeat Chow v. 
Shaughnessy, D.C.N.Y., 151 F.Supp. 
23, 26. 

42. Ga.—Wimberly v. Georgia 

Southern & F. R. Co., 63 S.E. 29, 
31, 5 Ga.App. 263. 

43. Between different purchasers 
"The phrase 'to discriminate in 

price’ . . . considered by itself 

and entirely out of its context, might 
be deemed to include a refusal to 
offer a price to a customer upon 
goods which the latter desired to of¬ 
fer for resale. Such a conclusion is 
insupportable, however, after con¬ 
sideration of the other language of 
the section. The discrimination in 
price referred to must be practiced 
‘between different purchasers.’ 
Therefore at least two purchases 
must have taken place.” 

U.S.—Shaw's v. Wilson-Jones Co., C. 
C.A.P&., 105 F.2d 331, 333. 

44. La.—Succession of Lith, 90 So. 
364, 365, 149 La. 977. 

“Right to classify the tax” equiva¬ 
lent see the C.J.S. definition 
Classify. 

45. La.—Corpus Juris Secundum 
quoted in State v. Arkansas Louisi¬ 
ana Gas Company, 78 So.2d 825, 
827, 227 La. 179. 

N.M.—State v. Fate, 138 P.2d 1006, 
1009, 47 N.M. 182. 

English L.D. 

46. Ga.—Wimberly v. Georgia 
Southern & F. R. Co., 63 S.E. 29, 
31, 5 Ga.App. 263. 
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act of unfairly, injuriously, and prejudically dis¬ 
tinguishing between persons or objects, where eco¬ 
nomically a sound and fair distinction does not ex¬ 
ist. 46 - 5 

In a particular connection, it means the demand 
of a higher rate, or of a higher value, the resulting 
disadvantage involving a correlative discrimina¬ 
tion. 47 

“Discrimination" and “delay," while generally 
used to express dissimilar ideas, have sometimes been 
used synonymously, see the C.J.S. definition Delay. 
The term has been held synonymous with “distinc¬ 
tion." 48 

It has been contrasted with, or distinguished from, 
“classification" see the C.J.S. definition Classifica¬ 
tion, “fairness,” 49 and “regulation.” 50 

As to the prohibition of discrimination in particu¬ 
lar connections see inter alia Insurance § 342, Public 
Utilities § 7, Taxation §§ 21-38, and as to validity 
of statutes under the Fourteenth Amendment see 
Constitutional Law §§ 88, 505. 

Unjust discrimination. Different treatment of 
persons of the same class under like or similar con¬ 
ditions. 51 

Unjust discrimination in rates or service, sec such 
titles as Carriers §§ 348-397, 510, 517, Electricity § 
27, Gas § 30, Telegraphs, Telephones, Radio, and 
Television §§ 71-73, and Waters § 297. 

DISCUSS. To examine in detail or by disputa¬ 
tion. 52 It has been said that the word “discussed,” 


as used in a particular connection and context, sug¬ 
gests debate, exchange of reasons, disputation, ex¬ 
amination in detail, but that it conveys no informa¬ 
tion as to the words, argument, or illustrations 
made. 53 

Phrase: “Discussing the propriety of finding a 
bill of indictment.” 54 

DISCUSSION. The agitation of a point or subject 
with a view to elicit truth or gain a cause, argu¬ 
ment about something, debate, or disquisition. 55 In 
a particular connection, it has been held that a mere 
reference to a matter is not a discussion thereof un¬ 
der a law prohibiting such discussion. 56 

In the civil lazv a proceeding, at the instance of a 
surety, by which the creditor is obliged to exhaust 
the property of the principal debtor, toward the 
satisfaction of the debt, before having recourse to 
the surety; 57 also the seizure and sale of the prop¬ 
erty of the principal to satisfy the demand against 
him, before proceeding against that of the surety. 58 

In Scotch law, the ranking of the proper order in 
which heirs are liable to satisfy the debts of the 
deceased. 59 

DISDAIN. The word “disdain" expresses the state 
of being despised, disgraced, or shamed. 59 - 5 

DISEASE. The word “disease" is derived from the 
prefix “dis” and the noun “ease." 59 - 10 

As generally used, “disease" is a well-understood 
term, 60 having a clear and well-defined meaning, 61 
which, however, in particular cases, depends on the 


La.— Corpus Juris Secundum quoted 
In State v. Arkansas Louisiana 
Gas Company, 78 So.2d 825, 827, 
227 La. 179. 

N.M.—!State v. Pate, 138 P.2d 1006, 
1009, 47 N.M. 182. 

Definitions of “discriminate” em¬ 
ployed 

To divide, to distinguish, to ob¬ 
serve the difference between, to treat 
differently. 

N.J.—Jersey City v. Bettcher, 34 A. 

2d 784, 789, 22 N.J.Misc. 16. 

46.5 U.S.—Morton Salt Co. v. Fed¬ 
eral Trade Commission, C.C.A.1U., 
162 F.2d 949, 954, 957. 

47. U.S.—Atlantic Pipe Line Co. v. 
Brown County, D.C.Tex., 12 F.Supp. 
642, 646. 

4a U.S.—Atlantic Pipe Line Co. v. 
Brown County, supra. 

49. It is the antithesis of “fair¬ 
ness” 

U.S.—Atlantic Pipe Line Co. v. 
Brown County, supra. 

50. N.H.—Hedding v. Gallagher, 45 


A. 96, 98, 69 N.H. 650, 76 Am.S. 
R. 204. 

51. W.Va.—Lindenburg v. Ameri¬ 
can Railway Express Co., 106 S. 
E. 884, 886, 88 W.Va. 439—Elk 
Hotel Co. v. United Fuel Gas Co., 
83 S.E. 922, 924, 75 W.Va. 200, L. 

R. A.1917E 970. 

66 C.J. p 32 note 41. 

52. Webster Int.D. 

53. Tex.—Graham v. State, 57 S.W. 
2d 850, 854, 123 Tex.Cr. 121. 

54. Tex.—Sims v. State, Cr., 45 S. 
W. 705, 706—Stuart v. State, 34 

S. W. 118, 35 Tex.Cr. 440, 441. 

18 C.J. p 473 note 43 [a]. 

“Deliberating upon the accusation 

against the defendant” held to 
mean the same thing see the C.J.S. 
definition Deliberate. 

55. Century D. 

Deliberation of jury in arriving at 
verdict see Trial §§ 462-464. 

“Informal discussion” distinguished 
from “hearing” i 
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N.J.—Sellitto v. Cedar Grove Tp., 38 
A.2d 185, 186, 132 N.J.Law 29. 

56. Tex.—Byrom v. State, 104 S.W. 
2d 870, 871, 132 Tex.Cr. 435. 

57. Black L.D. 

“Benefit of discussion” 

“This right of the surety is termed 
the ‘benefit of discussion.' ” 

Black L.D. 

58. La.—Schmidt v. New Orleans, 
33 La.Ann. 17, 18. 

59. Black L.D. 

59.5 U.S.—Cole v. Loew’s Inc., D.C. 

Cal., 8 F.R.D. 508, 514. 

59.10 Pa.—Myers v. Metropolitan 
Life Ins. Co., 33 A.2d 253, 255, 257, 
152 Pa.Super. 507. 

“Dis” as a prefix meaning absence of, 
want of, etc. see the C.J.S. defini¬ 
tion Dis. 

60. U.S.—Mutual Life Ins. Co. of 
New York v. Dodge, C.C.A.Md., 11 
F.2d 486, 489, 59 A.L.R. 1290. 

61. Miss.—Metropolitan Casualty 
Ins. Co. v. Cato, 74 So. 118, 119, 
113 Miss. 303. 
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context, 62 and if there is a conflict between a highly 
technical medical definition of the term and a defini¬ 
tion of the term which would naturally be accepted 
by the average layman, the courts may adopt the lat¬ 
ter definition. 62 * 5 

When used as descriptive of a present, exi st ing 
condition, the term “disease” has been held not to 
apply to a past diseased condition from which there 
has been a complete recovery. 63 

In its general connotation, the word “disease” re¬ 
fers only to an ailment of a settled character, 64 and 
does not apply to a slight and temporary disorder, 65 
or to the imperfect working of some function, which 
is over in a short period of time, and which, when 
recovered from, leaves the body in its normal con¬ 
dition. 66 While it has been said that the word “dis¬ 
ease” may include, and is often used to designate, 
ailments more or less trivial, 67 and while in a strict 


or literal sense any departure from an ideal or per¬ 
fect norm of health is a disease, 67 * 5 ordinarily the 
term “disease” imports more than a temporary dis¬ 
order, and denotes a serious illness which has im¬ 
paired the constitution or left in its wake some or¬ 
ganic or chronic effect undermining the general 
health, 68 and means more than a mere temporary 
pain or disorder. 69 

In a particular connection it has been held to im¬ 
ply knowledge of its existence on the part of the 
person suffering therefrom, 70 although it need not 
imply a resulting pain or weakness. 71 

Depending upon the circumstances, the word has 
been variously defined as meaning an alteration in 
the state of the body or of some of its organs inter¬ 
rupting or disturbing the performance of the vital 
functions, or a particular instance or case of this; 72 
any departure from the state of health presenting 


62. Ind.—Police & Firemen’s Ins. 
Ass’n v. Blunk, 20 N.E.2d 660, 663, 
107 Ind.App. 279. 

62.5 Ariz.—Dickerson v. Hartford 
Accident & Indemnity Co., 105 P.2d 
517, 520, 56 Ariz. 70. 

63. After recovery from acute ail- 
meat 

"Neither man nor animal is con¬ 
sidered diseased because, at one pe¬ 
riod, there was an acute ailment from 
which recovery was to all appear¬ 
ances complete, though the body may 
still contain parasites or bacilli, 
harmless to the host, but possibly 
dangerous to others if again they 
become loose.” 

N.Y.—Dressier v. Merkel, Inc., 284 
N.Y.S. 697, 702, 247 App.Div. 300. 

64. U.S.—Mutual Life Ins. Co. of 
New York v. Dodge, C.C.A.Md., 11 
F.2d 486, 489, 59 A.L.R. 1290. 

Manner of approach 

Its approach may be gradual and 
insidious, or sudden and catastro¬ 
phic. 

N.Y.—Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 368, 240 N.Y. 83, 
39 A.L.R. 867. 

65. Ala.—Thompson v. State, 153 So. 
470, 228 Ala. 231. 

Life Ins. Co. of Virginia v. Mann, 
186 So. 583, 585, 28 Ala.App. 425— 
Ferguson v. State ex rel. Bailey, 
172 So. 350, 352, 27 Ala.App. 337. 
Tex.—AEtna Life Ins. Co. v. Ship- 
ley, Civ.App., 134 S.W.2d 342, 347. 

66. Miss.—Metropolitan Casualty 

Ins. Co. v. Cato, 74 So. 118, 119, 
113 Miss. 303. 

Tex.—Corpus Juris cited in South¬ 
western Life Ins. Co. v. Green, Civ. 
App., 101 S.W.2d 594, 596. 
Similarly expressed 
Pa.—Beal Estate Trust Co. of Phila¬ 
delphia v. Metropolitan Life Ins. 
Co., 17 A.2d 416, 420, 340 Pa. 533. I 


67. Tex.—Mutual Life Ins. Co. v. 
Simpson, 31 S.W. 501, 502, 88 Tex. 
333, 28 L.R.A. 765, 53 Am.S.R. 757. 

International Broth, of Boiler 
Makers v. Rodriguez, Civ.App., 193 
S.W.2d 835, 840—Sovereign Camp, 
W. O. W., v. Mendez, Civ.App., 123 
S.W.2d 985, 987. 

Continuing statement 

"Medical science, as expounded by 
I its experts, has not definitely deter¬ 
mined all of the physical ailments 
which indicate a vice in the constitu- 
I tion, or have a direct tendency to 
shorten life.” 

Tex.—Mutual Life Ins. Co. v. Simp¬ 
son, 31 S.W. 501, 502, 88 Tex. 333, 28 
L.R.A. 765, 53 Am.S.R. 757. 

International Broth, of Boiler 
Makers v. Rodriguez, Civ.App., 193 
S.W.2d 835, 840—Sovereign Camp, 

| W. O. W., v. Mendez, Civ.App., 123 
S.W.2d 985, 987. 

67.5 U.S.—Bush v. Order of United 

Commercial Travelers of America, 
C.C.A.Vt., 124 F.2d 528, 529. 

N.Y.—Silverstein v. Metropolitan 
Life Ins. Co., 171 N.E. 914, 915, 254 
N.Y. 81. 

Pa.—Real Estate Trust Co. of Phila¬ 
delphia v. Metropolitan Life Ins. 
Co., 17 A.2d 416, 420, 340 Pa. 533. 

68, Ala.—New York Life Ins. Co. v. 
Hoffman, 193 So. 104, 106, 238 Ala. 
648—Independent Life Ins. Co. of 
America v. Butler, 129 So. 466, 469, 
221 Ala. 501. 

North Carolina Mut. Life Ins. Co. 
v. Coleman, 26 So.2d 114, 118, 32 
Ala.App. 287—Life Ins. Co. of Vir¬ 
ginia v. Mann, 186 So. 583, 585, 28 
Ala.App. 425. 

Most he serious 

It must be so considerable or sig¬ 
nificant that it would be character¬ 
ized as disease or infirmity in com¬ 
mon speech of men. 
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N.Y.—Dressier v. Merkel, Inc., 284 
N.Y.S. 697, 702, 247 App.Div. 300. 
Readily remediable illness not dis¬ 
ease 

An illness, even though curable 
only by medical or surgical treat¬ 
ment, but nevertheless, readily reme¬ 
diable, and so not necessarily tend¬ 
ing to shorten life before it has be¬ 
come so far developed as to have 
some present hearing upon the gen¬ 
eral health is not a "disease” as that 
term is ordinarily understood. 

U.S.—Edwards v. U. S., C.C.A.Tenn., 
140 F.2d 526, 530. 

69. Ala.—Corpus Juris cited in 
Ferguson v. State ex rel. Bailey, 
172 So. 350, 352, 27 Ala.App. 337. 

70. U.S.—Northwestern Mut. Life 
Ins. Co. v. Wiggins, C.C.A.Or., 15 
F.2d 646, 648. 

71. Mass.—Palumbo v. Metropolitan 
Life Ins. Co., 5 N.E.2d 836, 837, 
296 Mass. 358. 

7a. U.S.—Order of United Commer¬ 
cial Travelers of America v. Nich¬ 
olson, C.C.A.N.Y., 9 F,2d 7, 14. 

Ala.—Southern Life & Health Ins. 
Co. v. Drake, 117 So. 401, 402, 22 
Ala.App. 494. 

Cal.—-People v. Willis, 217 P. 771, 772, 
62 C.A. 717. 

Ga.— Corpus Juris quoted in Pilgrim 
Health & Life Ins. Co. v. Gomley, 
148 S.E. 666, 667, 40 Ga.App. 30. 
Ill.—Motusas v. Acme Burial Ass’n, 
48 N.E.2d 539, 319 IU.App. 106. 
N.C.— Corpus Juris Secundum quoted 
in Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 619, 222 N.C. 
716, 166 A.L.R. 826— Corpus Juris 
quoted in McGregor v. General Ac¬ 
cident Fire & Life Assur. Corpora¬ 
tion, 198 S.E. 641, 642, 214 N.C. 201. 
Or.—Merriam v. Hamilton, 130 P. 
406, 407, 64 Or. 476. 
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marked symptoms; 73 any derangement of the func¬ 
tions or alteration of the structure of the animal 
organs; 74 a deviation from the healthy or normal 
condition of any of the functions or tissues of the 
body; 75 a morbid condition, resulting from some 
functional disturbance or failure of physical func¬ 
tion which tends to undermine the constitution; 76 


disorder, illness, or sickness; 77 some ailment or dis¬ 
order of somewhat established or settled character, 
as distinguished from a mere temporary condition, 
local in its nature, which passes shortly, and after 
its passing leaves the body again normal. 78 

The term, when used without restrictive words, 


Pa.—Myers v. Metropolitan Life Ins. 
Co., 33 A.2d 253, 255, 257, 152 Pa. 
Super. 507. 

Vt.—Morrill v. Cliarles Bianchi & 
Sons, 176 A. 416, 420, 107 Vt 80. 

Pathological sense or definition 

Ariz.—Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 105 P.2d 517, 
520, 56 Ariz. 70. 

Tex.—International Broth, of Boiler 
Makers v. Rodriguez, Civ.App., 193 
S.W.2d 835, 840. 

73. Cal.-—People v. Willis, 217 P. 
771, 772, 62 C.A. 717. 

Ind.—Police & Firemen's Ins. Ass'n 
v. Blunk, 20 N.E.2d 660, 663, 107 
Ind.App. 279. 

N.J.—Giambattista v. Thomas A. Ed¬ 
ison, Inc., 107 A.2d 801, 806, 32 N.J. 
Super. 103. 

Or.—Merriam v. Hamilton, 130 P. 406, 
407, 64 Or. 476. 

Pa.—Myers v. Metropolitan Life Ins. 
Co., 33 A.2d 253, 255, 257, 152 Pa. 
Super. 507. 

74. Ala.—Southern Life & Health 
Ins. Co. v. Drake, 117 So. 401, 402, 
22 Ala. App. 494. 

N.Y.—Dressier v. Merkel, Inc., 284 N. 
Y.S. 697, 702, 247 App.Div. 300— 
Travelers’ Ins. Co. v. Pomerantz, 
218 N.Y.S. 490, 492, 218 App.Div. 
431. 

Gold water v. Citizens Casualty 
Co. of New York, 7 N.Y.S.2d 242, 
249. 

18 C.J. p 1139 note 4. 

Similarly defined 

"Disease” is defined as a disturb¬ 
ance in function or structure of any 

organ or part of the body. 

Or.—Blalock v. City of Portland, 291 
P.2d 218, 221, 206 Or. 74. 

75. U.S.—Order of United Commer¬ 
cial Travelers of America v. Nich¬ 
olson, C.C.A.N.Y., 9 F.2d 7, 14. 

Me.— Corpus Juris Secundum cited in 
Ellis v. National Casualty Co., 29 
A.2d 110, 111, 139 Me. 254. 

Mass.—Palumbo v. Metropolitan Life 
Ins. Co., 5 N.E.2d 836, 837, 296 
Mass. 358. 

N.C.— Corpus Juris Secundum quoted 
in Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 619, 22 2 N.C. 
716, 166 A.L.R. 826—Corpus Juris 
cited in McGregor v. General Acci¬ 
dent Fire & Life Assur. Corpora¬ 
tion, 198 S.E. 641, 642, 214 N.C. 201. 

76. Ala.—Southern Life & Health 
Ins. Co. v. Drake, 117 So. 401, 402, 
22 Ala.App. 494. 


Miss.—Metropolitan Casualty Ins. 
Co. v. Cato, 74 So. 118, 119, 113 
Miss. 303. 

18 C.J. p 1139 note 6. 

Similarly expressed 

(1) "A morbid condition of the 
body.” 

N.C.— Corpus Juris Secundum quoted 
in Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 619, 222 N.C. 
716, 166 A.L.R. 826— Corpus Juris 
quoted in McGregor v. General Ac¬ 
cident Fire & Life Assur. Corpora¬ 
tion, 198 S.E. 641, 642, 214 N.C. 201. 
Tex.—Sovereign Camp of the Wood¬ 
men of the World v. Treanor, Civ. 
App., 217 S.W. 204, 207. 

(2) "Some physical disturbance.” 
Iowa.—Meyer v. New York Fidelity 

& Casualty Co., 65 N.W. 328, 330, 
96 Iowa 378, 59 Am.S.R. 374. 

As both serious and proximate 

"A distinction, then, is to be drawn 
between a morbid or abnormal con¬ 
dition of such quality or degree that 
in its natural and probable develop¬ 
ment it may be expected to be a 
source of mischief, in which event it 
may fairly be described as a disease 
or an infirmity, and a condition ab¬ 
normal or unsound when tested by a 
standard of perfection, yet so remote 
in its potential mischief that com¬ 
mon speech would call it not disease 
or infirmity, but at most a predispos¬ 
ing tendency.” 

N.Y.—Silverstein v. Metropolitan 

Life Ins. Co., 171 N.E. 914, 915, 254 
N.Y. 81. 

Pa.—Real Estate Trust Co. of Phila¬ 
delphia v. Metropolitan Life Ins. 
Co., 17 A.2d 416, 420, 340 Pa. 533. 

77. N.Y.—People v. Sanger, 118 N. 
E. 637, 638, 222 N.Y. 192. 

Pa.—Myers v. Metropolitan Life Ins. 
Co., 33 A.2d 253, 255, 257, 152 Pa. 
Super. 507. 

Vt.—Morrill v. Charles Bianchi & 
Sons, 176 A. 416, 420, 107 Vt. 80. 

Illness or sickness 

Or.—Blalock v. City of Portland, 291 
P.2d 218, 221, 206 Or. 74. 

78. U.S.—Zogg v. Bankers’ Life Co. 
of Des Moines, Iowa, C.C.A.W.Va., 
62 F.2d 575, 578. 

Ill.—Maremont v. Lawyers Mut. 
Ben. Ass’n, 13 N.E.2d 849, 294 Ill. 
App. 605. 

Iowa.—Meyer v. New York Fidelity 
& Casualty Co., 65 N.W. 328, 330, 
96 Iowa 378, 384, 59 Am.S.R. 374. 
N.J.—Urback v. Metropolitan Life i 
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Ins. Co., 32 A.2d 337, 340, 130 NJ 
Law 210. 

Or.—Todd v. Occidental Life Ins. Co., 
295 P.2d 870, 874, 208 Or. 634. 
Tex.—Corpus Juris cited in South¬ 
western Life Ins. Co. v. Green, Civ. 
App., 101 S.W.2d 594, 596. 

Similarly expressed. 

(1) "The terms ‘sickness* and 
‘disease’ do not mean a trifling ill¬ 
ness nor an occasional physical dis¬ 
turbance resulting from accidental 
causes and not permanent in their 
effects, nor a temporary illness which 
readily yields to professional treat¬ 
ment and leaves no permanent physi¬ 
cal injury or disorder calculated or 
having a tendency to shorten life.” 
W.Va.—Stockton v. Continental Life 

Ins. Co., 141 S.E. 878, 879, 105 W. 
Va. 240. 

(2) "A pre-existing disease as 
distinguished from a mere bodily 
condition, temporary disorder, or 
departure from normal, not amount¬ 
ing to a disease or sickness within 
the connotation of that term in com¬ 
mon parlance.” 

Utah.—Browning v. Equitable Life 
Assur. Soc. of United States, 80 P. 
2d 348, 351, 353, 94 Utah 570. 

(3) "A disease is usually deep- 
seated and permanent, or at least 
prolonged.” 

Ark.—Pacific Mut. Life Ins. Co. v. 
McCombs, 64 S.W.2d 333, 335, 188 
Ark. 52. 

(4) A condition in which bodily 
health is seriously attacked, derang¬ 
ed, or impaired. 

Ariz.—Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 105 P.2d 517, 
520, 56 Ariz, 70. 

(5) "Disease” means a condition 
which is considered capable of either 
improving or deteriorating. 

D.C.—Durham v. U. S., 214 F.2d 862, 
875, 94 U.S.App.D.C. 228, 45 A.L.R. 
2d 1430. 

(6) ‘‘Disease’* denotes a serious 
disorder which has impaired the con¬ 
stitution or left in its wake some or¬ 
ganic or chronic effect undermining 
the general health. 

Ala.—Jefferson Life & Cas. Co. v. Be- 
vill, 86 So.2d 289, 291, 292, 38 Ala. 
App. 384. 

(7) A disability or ailment of some 
duration. 

Pa.—Vernon v. Firemen’s Pension 
Fund of Philadelphia, 52 A.2d 199, 
202, 160 Pa.Super. 617, 
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includes diseases of the mind as well as of the 
body. 79 

In the subjoined notes examples are given of 


what, under particular circumstances, the term has 
been held to include, 80 and what the term has been 
held not to include. 81 


79 , U.S.—Connecticut Mut. L. Ins. 
Co. v. Akens, Pa., 14 S.Ct. 155, 157, 
150 U.S. 468, 475, 37 L.Ed. 1148. 

Tenn.—Guardian Life Ins. Co. of 
America v. Richardson, 129 S.W.2d 
1107, 1115, 23 Tenn.App. 194. 

80. Held to include 

(1) Abnormal arterial degenera¬ 
tion. 

U.S.—Preferred Accident Ins. Co. of 
New York v. Combs, C.C.A.Neb., 76 
F.2d 775, 781. 

(2) An accidental injury to the 
eye. 

U.S.—Phelps Dodge Corporation v. 
Guerrero, C.C.A.Ariz„ 273 F. 415, 
416. 

(3) Aneurism. 

U.S.—Bates v. New York Life Ins. 
Co., D.C.La., 31 F.Supp. 813, 815. 

(4) Arteriosclerosis. 

U.S.—Order of United Commercial 
Travelers of America v. Nicholson, 
C.C.A.N.Y., 9 F.2d 7, 14. 

(5) Astigmatism. 

Wis.—Nickell v. State, 238 N.W. 508, 
510, 205 Wis. 614. 

(6) Cancer. 

Ariz.—Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 105 P.2d 517, 
520, 56 Ariz. 20. 

(7) Chronic alcoholism. 

Me.—Knowlton v. John Hancock Mut. 
Life Ins. Co., 79 A.2d 581, 583, 146 
Me. 220. 

(8) Cold and fever. 

Tex.—Sovereign Camp of the Wood¬ 
men of the World v. Treanor, Civ. 
App., 217 S.W. 204, 207. 

(9) Common colds or head colds. 
U.S.—U. S. v. Eleven Cartons of Drug 

Labeled in Part “Vapex,” D.C.Md., 
59 F.2d 446, 447. 

(10) Diabetes. 

Mo.—Cable v. Metropolitan Life Ins. 
Co., App., 128 S.W,2d 1123, 1126. 

(11) Disease of the kidneys. 

Miss.—Metropolitan Casualty Ins. Co. 

v. Cato, 74 So. 118, 119, 113 Miss. 
303. 

(12) Duodenal ulcer. 

Ill.—Welte v. Metropolitan Life Ins. 
Co., 27 N.E.2d 63, 66, 305 Ill.App. 
120 . 

(13) Headache. 

Wis.—Nickell v. State, 238 N.W. 508, 
510, 205 Wis. 614. 

(14) Hernia. 

Cal.—Bige v. State Industrial Acci¬ 
dent Commission, 287 P. 577, 578, 
105 C.A. 210. 

N.Y.—Foster v. Gillinder Bros., 16 
N.E.2d 360, 278 N.Y. 348. 

(15) Hypertrophic arthritis. 

Mass.—Palumbo v. Metropolitan Life 


Ins. Co., 5 N.E.2d $36, 838, 296 
Mass. 358. 

(16) Insanity. 

Kan.—Holler v. W. S. Dickey Clay 
Mfg. Co., 139 P.2d 846, 853, 157 
Kan. 355, 148 A.L.R. 1131. 

La.—Lewis v. Liberty Industrial Life 
Ins. Co., App., 166 So. 143, 144. 

(17) Meningo-encephalitis. 

Ala.—Life Ins. Co. of Virginia v. 
Mann, 186 So. 583, 585, 28 AlaAj>p. 
425. 

(18) Neurosis. 

Tex.—Hood v. Texas Indem. Ins. Co., 
209 S.W.2d 345, 348, 146 Tex. 522. 

(19) Partial paralysis. 

Wis.—Nickell v. State, 238 N.W. 508, 
510, 205 Wis. 614. 

(20) Pneumonia or rheumatism. 
N.Y.—Connelly v. Hunt Furniture 

Co., 147 N.E. 366, 368, 240 N.Y. $3, 
39 A.L.R. 867. 

(21) Psychoneurosis or neurosis. 
Ariz.—Chapman v. Finlayson Lease, 

107 P.2d 196, 198, 56 Ariz. 224. 

(22) Senility. 

Ala.—Equitable Life Assur. Soc. v. 
Garrett, 148 So. 338, 25 Ala-App. 
446. 

(23) Tuberculosis. 

Mass.—Mercier’s Case, 52 N.E.2d 380, 
382, 315 Mass. 238. 

N.Y.—Connelly v. Hunt Furniture 
Co., supra. 

(24) Ulcer of the cornea. 

N.Y.—Pinto v. Chelsea Fibre Mills, 
186 N.Y.S. 748, 750, 196 App.Div. 
221 . 

81. Held not to Include 

(1) Abscessed tooth. 

U.S.—Massachusetts Protective Ass’n 
v. Lewis, C.C.A.Pa., 72 F.2d 952, 
953, 955. 

(2) Adhesions resulting from a 
prior hernia operation. 

Idaho.—Rauert v. Loyal Protective 
Ins. Co, of Boston, Mass., 106 P.2d 
1015, 1019, 61 Idaho 677. 

(3) Age itself. 

Mo.—Langan v. U. S. Life Ins. Co., 
App., 121 S.W.2d 268, 273. 

(4) Arteriosclerosis, unless it has 
reached a stage beyond that usually 
found in persons of a particular age. 
U.S.—Preferred Accident Ins. Co. of 

New York v. Combs, C.C.A-Neb., 76 
F.2d 775, 781. 

(5) Attack of epilepsy, or fainting 
spell, 

Ky.—Prudential Ins. Co. of America 
v. Gaines, 112 S.W.2d 666, 670, 271 
Ky. 473. 

(6) Attack of indigestion. 

Tex.—Southwestern Life Ins. Co. v. 
Green, Civ.App., 101 S.W.2d 594, 
596, 597. 


(7) Backache. 

Ala.—Ferguson v. State ex rel. Bail¬ 
ey, 172 So. 350, 352, 27 Ala.App. 
337. 

(8) Congenital amblyopia. 

Pa.—Myers v. Metropolitan Life Ins. 
Co., 33 A.2d 253, 255, 257, 152 Pa. 
Super. 507. 

(9) Dormant ulcer. 

N.Y.—Silverstein v. Metropolitan 
Life Ins. Co. t 171 N.E. 914, 254 
N.Y. 81. 

(10) Encapsulated or dormant 
germs of arthritis in the system. 

Ga.—National Life & Accident Ins. 

Co. v. Upchurch, 195 S.E. 588, 589, 
57 Ga.App. 399. 

(11) Enlargement of the prostate, 
usual in men of advanced age. 

Me.—Ellis v. National Casualty Co., 
29 A.2d 110, 111, 139 Me. 254. 

(12) Fainting spell produced by in¬ 
digestion, lack of proper food, or oth¬ 
er similar cause. 

U.S.—Manufacturers* Acc. Ind. Co. v. 

Dorgan, C.C.A.Mich., 58 F. 945, 955. 
Tex.—Southwestern Life Ins. Co. v. 
Green, CivJLpp., 101 S.W.2d 594, 
596, 597. 

(13) Heatstroke. 

Ky.—Wolfe v. American Rolling Mill 
Co., 126 S.W.2d 835, 836, 277 Ky. 
395. 

(14) Herniated intervertebral disc 
of the lumbar spine. 

R-I.—Cruso v. Yellow Cab Co. of 
Providence, 106 A.2d 734, 739, 82 
R.I. 158. 

(15) High blood pressure, like ver¬ 
tigo, held more of a symptom than 
a disease. 

Ala.—Independent Life Ins. Co. of 
America v. Butler, 129 So. 466, 469, 
221 Ala. 501. 

(16) Impacted teeth. 

N.C.—McGregor v. General Accident 
Fire & Life Assur. Corporation, 
198 S.E. 641, 643, 214 N.C. 201. 

(17) Inebriety, whisky drinking or 
drunkenness. 

N.C.—Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 619, 222 N.C. 
716, 166 A.L.R. 826. 

(18) Infection by injection of gan¬ 
grenous matter from a corpse into 
a cut in the hand. 

N.Y.—Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 367, 368, 240 N.Y. 
83, 39 A.L.R. 867. 

(19) Kidney trouble arising from 
temporary ailments or causes. 

Ala.—Independent Life Ins. Co. of 
America v. Butler, supra. 

(20) Pains in the shoulder and 
neck. 

Ala.—Thompson v. State, 153 So. 470, 
228 Ala. 231. 
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Under some circumstances, or in particular con¬ 
nections, the term has been held equivalent to, or 
synonymous with, “bodily infirmity” see the C.J.S. 
definition Bodily, “disorder,” or “distemper,” 82 “in¬ 
firmity,” 83 “malady,” 84 and “sickness.” 85 

In other connections, or under other circumstanc¬ 
es, it has been compared with, or distinguished from, 
“ailment” see the C.J.S. definition Ailment, “bodily 
injury” see the C.J.S. definition Bodily, “disorder,” 86 
“injury,” 87 “pain,” 88 “personal injury,” 89 “sick¬ 
ness,” 90 “symptom,” 91 and “temporary disorder.” 92 

Hodgkin's disease . A rare disease, first recorded 


by Dr Hodgkins, noted English physician, in 1832; 
it is of unknown origin, or cause, is incurable, and 
always terminates fatally. 93 

Paget's disease. A pathological process of bone 
due to a vascular change in the bone; 93 - 5 a lessen¬ 
ing of the density of the bone substance; 93 - 10 a 
chronic degenerative condition of the bones, in 
which there is an overgrowth of part of the bones 
and degenerative changes in other parts of the 
bones. 93 - 15 

The disease varies with the individual cases, 93 - 20 


(21) Predisposition to unfavorable 
results from the receipt of neosal- 
varsan in treatment for syphilis. 

N.Y.—Berkowitz v. New York Life 

Ins. Co., 10 N.Y.S.2d 106, 111, 256 
App.Div. 324. 

(22) Pregnancy. 

Or.—Carter v. Howard, 86 P.2d 451, 
455, 160 Or. 507. 

(23) Presence in an apparently 
normal and healthy body of germs of 
one kind or another, which are con¬ 
fined, quiescent, and impotent. 

U.S.—Massachusetts Protective Ass'n 
v. Lewis, C.C.A.Pa., 72 F.2d 952, 
955. 

(24) Slightly enlarged prostate 
gland and slightly enlarged heart. 
N.Y.—Lytwyn v. John Hancock Mut. 

Life Ins. Co. of Boston, Mass., 245 
N.Y.S. 354, 355, 138 Misc. 293. 

(25) Sunstroke. 

Mo.—Farmer v. Railway Mail Ass’n, 
57 S.W.2d 744, 745, 227 Mo.App. 
1082. 

N.J.—Lower v. Metropolitan Life 
Ins. Co., 168 A. 592, 594, 111 N.J. 
Law 426. 

N.Y.—Connelly v. Hunt Furniture 
Co., 147 N.E. 366, 368, 240 N.Y. 83, 
39 A.L.R. 867. 

82. Pa.—Myers v. Metropolitan Life 
Ins. Co., 33 A.2d 253, 255, 257, 152 
Pa.Super. 507. 

Tex.—Sovereign Camp of the Wood¬ 
men of the World v. Treanor, Civ. 
App., 217 S.W. 204, 207. 

83. Ala.—Southern Life & Health 
Ins. Co. v. Drake, 117 So. 401, 402, 
22 Ala.App. 494. 

Iowa.—Meyer v. New York Fidelity 
& Casualty Co., 65 N.W. 328, 330, 
96 Iowa 378, 59 Am.S.R. 374. 

Miss.—Metropolitan Casualty Ins. Co. 
v. Cato, 74 So. 118, 119, 113 Miss. 
303. 

84. Pa.—Myers v. Metropolitan Life 
Ins. Co., 33 A.2d 253, 255, 257, 152 
Pa.Super. 507. 

Tex.—Sovereign Camp of the Wood¬ 
men of the World v. Treanor, Civ. 
App., 217 S.W. 204, 207. 

85. Ala.—McAllister v. State, 181 So. 
511, 513, 28 Ala.App. 213. 


N.C.—Glenn v. Gate City Life Ins. 

Co., 18 S.E.2d 113, 115, 220 N.C. 672. 
Pa.—Myers v. Metropolitan Life Ins. 
Co., 33 A.2d 253, 255, 257, 152 Pa. 
Super. 507. 

Utah.—Browning v. Equitable Life 
Assur. Soc. of U. S., 80 P.2d 348, 
353, 94 Utah 570. 

“Technically synonymous with ‘dis¬ 
ease’ w 

W.Va.—Milam v. Norwich Union In¬ 
demnity Co., 149 S.E. 668, 669, 107 
W.Va. 574. 

86. Ark.—Pacific Mut. Life Ins. Co. 
v. McCombs, 64 S.W.2d 333, 335, 
188 Ark. 52. 

87. N.Y.—Pinto v. Chelsea Fibre 
Mills, 186 N.Y.S. 748, 750, 196 App. 
Div. 221. 

Ohio.—Burns v. Employers Liability 
Ass’n, App., 31 N.E.2d 690, 694. 

88. Ala.—Thompson v. State, 153 
So. 470, 228 Ala. 231. 

Corpus Juris cited in Ferguson 
v. State ex rel. Bailey, 172 So. 350, 
352, 27 Ala.App. 337. 

Mass,—Pimental’s Case, 127 N.E. 424, 
426, 235 Mass. 598. 

Or.—Merriam v. Hamilton, 130 P. 
406, 407, 64 Or. 476. 

89. Mass.—Smith’s Case, 30 N.E.2d 
536, 537, 307 Mass. 516—Pimental's 
Case, 127 N.E. 424, 426, 235 Mass. 
598. 

N.Y.—Pinto v. Chelsea Fibre Mills, 
186 N.Y.S. 748, 750, 196 App.Div. 
221 . 

90. W.Va.—Milam v. Norwich Union 
Indemnity Co., 149 S.E. 668, 669, 
107 W.Va. 574. 

91. Ala. — Independent Life Ins. Co. 
of America v. Butler, 129 So. 466, 
469, 221 Ala. 501. 

92. Iowa.—Meyer v. New York Fi¬ 
delity & Casualty Co., 65 N.W. 328, 
330, 96 Iowa 378, 59 Am.S.R. 374. 

93. Ala.—New York Life Ins. Co. v. 
Horton, 180 So. 277, 281, 235 Ala. 
626. 

Similarly expressed 
An obscure and comparatively 
rare disease of the lymphatic system, 
its cause unknown, and no cure 
found. 


U.S.—Aetna Cas. & Sur. Co. v. Rhine, 
C.C.A.Tex., 152 F.2d 368, 370. 
Course described 

“Dr. Osier . . . says, in his 

. . . Principles and Practice of 
Medicine, that Hodgkin’s disease is 
a disease characterized by enlarge¬ 
ment of the lymph-glands, with 
anaemia and a fatal termination. 
That there are acute cases in which 
the disease advances rapidly and 
death follows in a few months, but, 
as a rule, it lasts from two to three 
years; that remarkable periods of 
quiescence may occur, in which the 
glands diminish in size, the fever 
disappears, and the general condi¬ 
tion improves, but death occurs, gen¬ 
erally, within two to three years 
. . . that ’an acute form has 
been described. In one case, begin¬ 
ning like so many cases of lymphatic 
lecksemia, with angina, the whole 
course was less than ten weeks. 
That Zeigler mentions two cases of 
death within a month.’ ” 

Ala.—New York Life Ins. Co. v. Hor¬ 
ton, 180 So. 277, 281, 235 Ala. 626. 
93.5 U.S.—Brett v. J. M. Carras, 
Inc., C.A.Pa., 203 F.2d 451, 452. 

93.10 Conn.—McManus v. Jarvis, 22 
A.2d 857, 859, 128 Conn. 707. 

93.15 Ark.—Travelers Ins. Co. v. 
Johnston, 162 S.W.2d 480, 481, 204 
Ark. 307. 

93.20 Ark.—Travelers Ins. Co. v. 

Johnston, supra. 

Course described 

There is some change of the blood 
vessels which supply the bone caus¬ 
ing bone inflammation; the bone goes 
through various stages, and many of 
these stages are overlapping so that 
any of the three stages may be pres¬ 
ent at the same time. The first stage 
is considered to be rarefaction of the 
bone, the bone becomes osteoporatic, 
meaning that the lime salt is being 
dissolved in the bone, and at the same 
time there is a certain effort at heal¬ 
ing which takes place, so that the 
bone becomes filled with a sort of 
fibrous plug and the bone thickens, 
new bone is laid down, but it is ar¬ 
ranged in a mosaic pattern, it is not 
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it is always painful; 9 3 - 26 but the disease ordinarily 
does not cause the afflicted person to fall. 93 - 30 

The exact cause of the disease is not known, 93 - 35 
and, while there is no known cure for it, 93 - 40 per¬ 
sons afflicted with it ordinarily live their usual ex¬ 
pectancy. 93 - 45 

The disease is also known as Osteitis deformans as 
stated in the C.J.S. definition of this term. 

Raynaud’s disease . A disease that embraces cir¬ 
culation and is functional rather than organic. It 
is due to a cerebral disturbance, acting on the vascu¬ 


lar constrictors and vascular dilators. It involves 
constriction of the blood vessels and may be transi¬ 
tory if the causative mental factor is removed. If 
an emotional person suffering from this disease were 
to be subjected to extreme worry it would have a 
constrictive effect upon the arteries. 94 

Other diseases are listed in the subjoined note. 94 * 5 

Phrases employing the word “disease ” or cognate 
words: “Any ailment or disease/’ 95 “any mental or 
bodily disease or infirmity/’ 96 “any of the following 
diseases,” 97 “conditions and diseases which may re¬ 
sult from bodily injuries/’ 98 “consultation or atten- 


regular like normal bone, and the 
bone thickens completely. Areas of 
the bone are, therefore, soft and re¬ 
hardening, and finally the bone be¬ 
comes very thick and the marrow 
capacity is more or less obliterated, 
and the bone becomes very brittle 
and fractures easily. 

U.S.—Brett v. J. M. Carras, Inc., C.A. 

Pa., 203 F.2d 451, 452, 453. 
Monostotic or polystotic 

If only one bone is affected it is 
called monostotic Paget’s; if more 
than one, polystotic. 

U.S.—Brett v. J. M. Carras, Inc., su¬ 
pra. 

93.25 U.S.—Brett v. J. M. Carras, 

Inc., supra. 

Progression into face bones 

If the disease progresses into the 
face bones, the thickening may pro¬ 
duce grotesque features, leontiasis 
ossea, or a lion-like facial expression. 
U.S.—Brett v. J. M. Carras, Inc., su¬ 
pra. 

93.30 Ark.—Travelers Ins. Co. v. 
Johnston, 162 S.W.2d 480, 481, 204 
Ark. 307. 

Paget’s of skull 

As the bones thicken, they press on 
nerves, and, thus, Paget’s of the skull 
can cause deafness and blindness, and 
can affect the victim’s balance. 

U.S.—Brett v. J. M. Carras, Inc., C. 

A.Pa., 203 F.2d 451, 453. 

93.35 Ark.—Travelers Ins. Co. v. 
Johnston, 162 S.W.2d 480, 481, 204 
Ark. 307. 

93.40 U.S.—Brett v. J. M. Carras, 
Inc., C.A.Pa., 203 F.2d 451, 452. 
Magnesium treatments may have ar¬ 
resting effect 

U.S.—Brett v. J. M. Carras, Inc., su¬ 
pra. 

93.45 Ark.—Travelers Ins. Co. v. 
Johnston, 162 S.W.2d 480, 481, 204 
Ark. 307. 

94. Cal.—Smith v. Schumacker, 85 
P.2d 967, 971, 30 C.A.2d 251. 
“Buerger’s disease” contrasted see 
12 C.J.S. p 376 notes 88.1 and 88.2 
in Pocket Parts. 

Disease described 
An excitable vaso-spastic state. In 


which the vessels go into spasm, with 
resulting ischemia and loss of tis¬ 
sue. 

Pa.—Rathmell v. Borough of Wesley- 
ville, 35 A.2d 776, 777, 154 Pa.Su- 
per. 351. 

94.5 

(1) Constitutional disease see the 
C.J.S. definition Constitutional in 
Pocket Parts. 

(2) Dust disease, construed as in¬ 
cluding bronchitis and consequential 
emphysema. 

N.Y.—-Withers v. E. I. Du Pont De 
Nemours & Co., 43 N.Y.S.2d 913, 
914, 266 App.Div. 928. 

(3) Functional disease is a disease, 
the symptoms of which are not the 
result of an organic lesion or change 
of structure. 

N.Y.—Maricle v. Glazier, 128 N.Y.S. 
2d 148, 151, 283 App.Div. 402. 

(4) “Heart disease” see the C.J.S. 
definition Heart. 

(5) “Industrial disease” as refer¬ 
ring to a disease relating to labor or 
occupation. 

Mo.—Inter-State Oil Co. v. Equity 
Mut. Ins. Co., App., 183 S.W.2d 328, 
331. 

(6) “Kuemmell’s disease” or “trau¬ 
matic spondylitis” is a collapse of the 
body of the vertebra subsequent to 
a slight injury which has not caused 
any immediate change in the spine, 
in the shape of the spine. 

N.H.—St. Germaine v. Manchester 
Coal & Ice Co., 51 A.2d 477, 94 N.H. 
2 91. 

(7) “Local disease,” as not being 
within the meaning of the term “lo- j 
cal affection” unless such affection 
has sufficiently developed to have 
some bearing upon the general 
health. 

U.S.—Edwards v. U. S., C.C.A.Tenn., 
140 F.2d 526, 530. 

(8> “Meniere’s disease” is a disease 
which is associated with any disturb¬ 
ance in the middle ear that brings 
about consequent disturbance in the 
vestibular nerve that controls the 
equilibrium. 

La.—Ferret v. Toye Bros. Yellow Cab 
Co., App., 17 So.2d 835, 838. 


(9) Occupational disease see the 
C.J.S. definition Occupational, and see 
Workmen’s Compensation Acts § 
169. 

(10) “Perthes’ disease” is osteo- 
chronditis of the hip. 

Okl.—Magnolia Pipe Line Co. v. 
Ricks, 121 P.2d 570, 571, 190 Okl. 
145. 

(11) “Peyronie’s disease” is a 
fibrous induration of the penis, usual¬ 
ly occurring in men past 30 years of 
age, mostly in those of middle age; 
it is a slow developing process which 
can develop in from six months to 
one year; and in some cases it can 
be traced to traumatic origin. 

Utah.—Miner v. Industrial Commis¬ 
sion, 202 P.2d 557, 558, 115 Utah 88. 

(12) “Pott’s disease” is tuberculo¬ 
sis of the bony structure of the spi¬ 
nal column. 

Mich.—Weller v. Consumers' Power 
Co., 250 N.W. 298, 264 Mich. 525. 

(13) “Rum disease” described as 
that appetite for spirits which can¬ 
not be overcome except by actual re¬ 
straint. 

N.J.—Streitwolf v. Streitwolf, 47 A. 
14, 18. 

(14) “Traumatic disease,” as dis¬ 
tinguished from an “ideopathic dis¬ 
ease,” is one which is caused by 
physical injury. 

Ga.—Griggs v. Lumbermens Mut. 
Casualty Co., 6 S.E.2d 180, 182, 61 
Ga.App. 448. 

(15) ‘‘Venereal disease” discussed 
see the C.J.S. definition Venereal. 

95. U.S.—Zogg v. Bankers’ Life Co. 
of Des Moines, Iowa, C.C.A.W.Va., 
62 F.2d 575, 578. 

96. Utah.—Braddock, by Smith, v. 
Pacific Woodmen Life Ass’n, 54 P. 
2d 1189, 1194, 89 Utah 75. 

97. W.Va.—Stockton v. Continental 
Life Ins. Co., 141 S.E. 878, 879, 
105 W.Va. 240. 

98. U.S.—Lincoln Nat Life Ins. 
Co. v. Erickson, C.C.A.Minn„ 42 
F.2d 997, 1001. 

Mo.—Price v. Metropolitan St R. 
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tion by a ‘physician for disease/ “cure, mitiga¬ 
tion or prevention of disease,” 1 “death due to 
disease,” 2 “disease common to both sexes,” 3 “dis¬ 
ease contracted in line of duty,” 4 “disease danger¬ 
ous to public health,” 5 “disease, defect, or bodily in¬ 
firmity,” 6 “disease of any kind,” 7 “disease of the 
organs of the body not common to both sexes,” 8 “dis¬ 
ease or diseased patients,” 9 “disease or illness,” 10 
“disease or infection,” 11 “disease or infirmity,” 12 
“disease or injury,” 13 “disease or medical or surgi¬ 
cal treatment,” 14 “disease peculiar to women,” 15 
“disease resulting in pain,” 16 “disease that resulted 
from the injury,” 17 “disease unless it results from 


an injury,” 18 “disease whether acquired accidentally 
or otherwise,” 19 “existing disease,” 20 “induced . . 
by disease,” 21 “loss resulting from disability from 
disease,” 22 “means employed in the cure of dis¬ 
ease,” 23 “mental disease,” 24 “not caused by, or con¬ 
tributed to ... by any disease,” 25 “pulmo¬ 
nary disease,” 26 “sickness and disease,” 27 and “suf¬ 
fering from any disease;” 28 also “offers to treat dis¬ 
eases,” 29 “sexual diseases,” 30 and “venereal diseas¬ 
es;” 31 and also “product of a diseased animal.” 32 

Additional phrases, elsewhere discussed, are listed 
in the subjoined note. 33 


Co., 119 S.W. 932, 940, 220 Mo. 435, 
132 Am.S.R. 588. 

“Bodily injury" distinguished see the 
C.J.S. definition Bodily. 

90- Utah.—Braddock, by Smith, v. 
Pacific Woodmen Life Ass’n, 54 
F.2d 1189, 1194, 89 Utah 75. 

1. U.S.—U. S. v. Eleven Cartons of 
Drug Labeled in Part "Vapex”, D. 
C.Md., 59 F.2d 446, 447. 

2. U.S.—Massachusetts Protective 
Ass’n v. Lewis, C.C.A.Pa., 72 F. 
2d 952, 953. 

3. Meaning 

A disease that “affected organs 
that both sexes had,” even though 
“the organs affected [in a particular 
case] are not common to both." Such 
a disease “may be an inflamed con¬ 
dition of the ovarian tubes, the Fal¬ 
lopian tubes, or other parts of the 
body of a woman, and of such parts 
of a man’s body subject to such con¬ 
dition possessed by him." 

Tex.—National Life & Accident Ins. 
Co. v. Weaver, Civ.App., 226 S.W. 
754, 757. 

“Salpingitis” included 
Tex.—National Life & Accident Ins. 
Co. v. Weaver, supra. 

4. U.S.—Moore v. U. S., 48 Ct.Cl. 
110 , 112 . 

5. Me.—Anderson v. City of Port¬ 
land, 154 A. 572, 573, 130 Me. 214. 

6. Ind.—Railway -Mail Ass’n v. 
Schrader, App., 19 N.E.2d 887, 107 
Ind.App. 235. 

7. “Disease whether acquired acci¬ 
dently or otherwise” equivalent 

Mo.—Cameron v. Massachusetts Pro¬ 
tective Ass’n, 275 S.W. 988, 992, 
220 Mo.App. 780. 

8. Tex.—Business Men’s Assur. 
Ass'n v. Read, Civ.App., 48 S.W.2d 
678, 680. 

9. N.Y.—Goldwater v. Citizens Cas¬ 
ualty Co. of New- York, 7 N.Y.S,2d 
242, 249. 

10. As including ulcer 

Included or not, depending on cir¬ 
cumstances, that is whether or not it 
“was of such a character as seriously 

to affect the general health , . . 

...» • t 


I and not a mere temporary indisposi¬ 
tion." 

Vt.—Cummings v. Connecticut Gen¬ 
eral Life Ins. Co., 142 A. 82, 90, 101 
Vt. 73. 

11. N.Y.—Connelly v. Hunt Furni¬ 
ture Co., 147 N.E. 366, 368, 240 N.Y. 
83, 39 A.L.R. 867. 

Pinto v. Chelsea Fibre Mills, 186 
N.Y.S. 748, 750, 196 App.Div. 221— 
Borgsted v. Shults Bread Co., 167 
N.Y.S. 647, 649, 180 App.Div. 229. 

12. N.Y.—Silverstein v. Metropoli¬ 
tan Life Ins. Co., 171 N.E. 914, 254 
N.Y. 81. 

13. Tex.—Sovereign Camp of the 
Woodmen of the World v. Treanor, 
Civ.App., 217 S.W. 204, 206. 

14. Administration, of anesthetic 
preparatory to operation held includ¬ 
ed. 

Tex.—International Travelers' Ass’n 
v. Yates, Com.App., 29 S.W.2d 980, 
981. 

15. Mo.—Shuler v. American Benev. 
Assoc., Ill S.W. 618, 622, 132 Mo. 
App. 123. 

16. ‘‘Personal injury” distinguished 
Mass.—Pimental's Case, 127 N.E. 424, 

426, 235 Mass. 598. 

17. Vt.—Morrill v. Charles Bianchi 
& Sons, 176 A. 416, 418, 420, 107 
Vt. 80. 

18. Vt.—Morrill v. Charles Bianchi 
& Sons, supra. 

19. Mo.—Cameron v. Massachusetts 
Protective Ass’n, 275 S.W. 988, 992, 
220 Mo.App. 780. 

"Disease of any kind" equivalent see 
supra note 7. 

20. Chronic or definite affliction 

An “existing disease" when it co¬ 
operates with an accident to cause an 
injury or death “does not mean a 
temporary disorder or derangement 
of the bodily organs, system, or func¬ 
tions, nor ... a tendency or 
susceptibility to a disease, but 
. . . a chronic or definite af¬ 

fliction such as would be embraced 
in the common understanding and 
meaning of the term ‘diseased’ or 
'sick/ ” 


Utah.—Browning v. Equitable Life 
Assur. Soc. of U. S., 72 P.2d 1060, 
1074, 94 Utah 532. 

21. Utah.—Browning v. Equitable 
Life Assur. Soc. of U. S., 80 P.2d 
348, 352, 94 Utah 570. 

22. N.C.—McGregor v. General Acci¬ 
dent Fire & Life Assur. Corpora¬ 
tion, 198 S.E. 641, 642, 214 N.C. 201. 

23. N.Y.—Goldwater v. Citizens Cas¬ 
ualty Co. of New York, 7 N.Y.S. 
2d 242, 249. 

24. Tex.—Shaffer v. State, 151 S.W. 
1061, 1067, 68 Tex.Cr. 162. 

25. Ga.—National Life & Accident 
Ins. Co. v. Upchurch, 195 S.E. 588, 
57 Ga.App. 399. 

26. “Broncho-pneumonia” Included 
Ala.—Southern Life & Health Ins. 

Co. v. Drake, 117 So. 401, 402, 22 
Ala.App. 494. 

27. “Accidental injuries” not in¬ 
cluded 

N.C.—Poole v. Imperial Mut. Life & 
Health Ins. Co., 125 S.E. 8, 188 N. 
C. 468. 

28. U.S.—Phelps Dodge Corporation 
v. Guerrero, C.C.A.Ariz., 273 F. 415, 
416. 

29. Ala.—McAlister v. State, 181 So. 
511, 513, 28 Ala.App. 213—Fergu¬ 
son v. State ex rel. Bailey, 172 So. 
350, 352, 27 Ala.App. 337. 

30. “Venereal diseases” equivalent 
Or.—State v. Hollinshead, 151 P. 710, 

711, 77 Or. 473. 

31. N.Y.—'Upton v. Upton, 4 N.Y.S. 

936, 937, 51 Hun 184. 

Or.—State v. Hollinshead, 151 P. 710, 
711, 77 Or. 473. 

Sometimes referred to as a “had 
disease” 

N.Y.—'Upton v. Upton, 4 N.Y.S. 936, 

937, 51 Hun 184. 

32. N.Y.—Dressier v. Merkel, Inc., 
284 N.Y.S. 697, 701, 247 App.Div. 
300. 

33. “Aggravation of a disease exist¬ 
ing prior to such injury" see the 
C.J.S. definition. Aggravation. 

“Any disease or bodily infirmity” and 
“any disease peculiar to the fe- 
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DISFIGUREMENT 


DISENFRANCHISEMENT. See Disfranchisement 
post. 

DISENTAILING DEED. In English law, an en¬ 
rolled assurance barring an entail, pursuant to the 
statute 3 & 4 Wm. IV c 74. 34 

DISESTABLISH. To withdraw all recognition 
from. 35 In a particularly specific use of the word, 
it has been defined as meaning to require an em¬ 
ployer not to recognize, support, or encourage the 
further existence of a particular independent union 
of employees for any purpose or in any manner, 36 
and as including such matters as refraining from 
collective bargaining with a minority group, recogni¬ 
tion of the agency chosen by the majority for the 
purposes of collective bargaining, posting of appro¬ 
priate bulletins, refraining from bargaining with an 
organization corrupted by unfair labor practices. 37 

Phrases: “Completely disestablish said organiza¬ 
tion as such representative,” 3 8 and “disestablish its 
company union as representative of its em¬ 
ployees.” 39 

DISFIGURE. The word has no technical meaning, 
and, in its plain and ordinary sense, has been de¬ 
fined as meaning to mar the figure and to render 
less perfect or beautiful in appearance, to deface or 
deform; 40 to do some external injury which may de-. 


tract from the personal appearance. 41 

Also the word has been defined by statute as will¬ 
fully and maliciously to place any mark by means 
of a knife or other instrument upon the face or other 
part of the person; 42 and has been held to imply 
a permanent and not merely a temporary and incon¬ 
sequential disfigurement. 43 

Phrases: “Maim, disfigure, disable, or kill;” 44 
and also “seriously permanently disfigured about 
face or head.” 45 

DISFIGUREMENT. The act of disfiguring, or the 
state of being disfigured; 46 also that which dis¬ 
figures; a defacing; a blot; 47 a blemish, blot, sear, 
or mutilation; 47 * 5 that which impairs or injures the 
beauty, symmetry, or appearance of a person or 
thing; that which renders unsightly, misshapen, or 
imperfect, or deforms in some manner; 48 a change 
of external form to, or for, the worse. 43 * 5 

In .a particular connection, it has been held that 
the term implies a permanent and serious disfigure¬ 
ment, affecting the capacity to earn and to secure 
profitable employment, 49 and that it does not in¬ 
clude an operative scar upon the body not ordinarily 
visible 50 or the loss of artificial teeth. 51 

As an offense see Animals § 70, Malicious Mis¬ 
chief § 5, and Mayhem § 3. 


male sex** see the C.J.S. definition 
Any. 

"Bad disease" see the C.J.S. defini¬ 
tion Bad. 

"Bodily disease or illness,” "bodily 
disease or infirmity,” and "bodily 
infirmity or disease” see the C.J.S. 
definition Bodily. 

'"Diagnose diseases” and "diagnose, 
treat, operate for, or prescribe for, 
any disease,” see the C.J.S. defini¬ 
tion Diagnose. 

"Disabled as the result of disease” 
see the C.J.S. definition Disabled. 

"Diseased food” see the C.J.S. title 
Food § 16. 

"Disease or ailment” see the C.J.S. 
definition Ailment.- 

"Disease or bodily infirmity” see the 
C.J.S. definition Bodily. 

34. Black L.D. 

35. U.S.—Cudahy Packing Co. v. Na¬ 
tional Labor Relations Board, C.C. 
A.Minn., 102 F.2d 745, 752. 

36. U.S.—Cudahy Packing Co. v. Na¬ 
tional Labor Relations Board, C.C. 
A., 116 F.2d 367, 373—Cudahy Pack¬ 
ing Co. v. National Labor Relations 
Board, C.C.A.Minn., 102 F.2d 745, 
752. 

37. U.S.—National Labor Relations 
Board V. Pennsylvania Greyhound 
Lines, 58 S.Ct. 571, 575, 303 U.S. 
261, 82 L.Ed. 831, 115 A.L.R. 307. 


38. U.S.—Cudahy Packing Co. v. Na¬ 
tional Labor Relations Board, C. 
C.A.Minn., 102 F.2d 745, 752. 

39. U.S.—National Labor Relations 
Board v. Pennsylvania Greyhound 
Lines, 58 S.Ct. 571, 675, 303 U.S, 
261, 82 L.Ed. 831, 115 A.L.R. 307. 

40. Mo.—State v. Nieuhaus, .117 S.W, 
73, 78, 217 Mo. 332. 

N.C.—Branham v. Denny Roll & Pan¬ 
el Co., 25 S.E.2d 865, 869, 223 N.C, 
233. 

Ohio.—State v. Benjamin, 132 N.E.2d 
761, 763, 102 Ohio App. 14. 

S.C.—Manning v. Gossett Mills, 6 S. 
E.2d 256, 257, 192 S.C.: 262. 

18 C.J. p 1139 note 14. 

41. Stroud Jud.D. 

42. Tex.—-Pool v. State, 129 S.W. 
1135, 1136, 59 Tex.Cr. 482. 

43. Va.—Lee v. Commonwealth, 115 
S.E. 671, 673, 135 Va. 572. 

-W'.va.—State v. Taylor, 142 S.E. 254, 
255, 256, 105 W.Va. 298. 

44. W.Va. — State v. Taylor, supra. 

45. La.—Jones v. General Accident 
Fire & Life Assur. Corporation, 1 
La.App. 88, 89. 

46. Century D. 

47. S.C.—Manning v. Gossett Mills, 
6 S.E.2d 256, 257, 192 S.C. 262. 
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47.5 N.C.—Branham v. Denny Roll 
& Panel Co., 25 S.E.2d 865, 869, 223 
N.C. 233. 

48. Ill.—Superior Mining Co. v. In¬ 
dustrial Commission, 141 N.E. 165, 
166, 309 Ill. 339. 

Md.—Bethlehem-Sparrows Point 

Shipyard v. Damasiewicz, 50 A. 2d 
799, 803, 187 Md. 474. 

N.C.—Branham v. Denny Roll & Pan¬ 
el Co., 25 S.E.2d 865, 869, 223 N.C. 
233. 

S.C.—Mitchum v. Inman Mills, 40 S. 
E.2d 38, 209 S.C. 307—Godfrey v. 
Watts Mills, 19 S.E.2d 902, 904, 199 
S.C. 437—Ferguson v. State High¬ 
way Department, 15 S.E.2d 775, 778, 
197 S.C. 520—Poole v. Saxon Mills, 
6 S.E.2d 761,, 764, 765, 192 S.C. 339 
—Murdaugh v. Robert Lee Const. 
Co., 194 S.E. 447, 452, 185 S.C. 497. 

48.5 S.C.—Mitchum v. Inman Mills, 
40 S,E.2d 38, 209 S.C. 307—Poole v. 
Saxon Mills, 6 S.E.2d 761, 764, 765, 
192 S.C. 339. 

49. Ill.—Superior Mining Co. v. In¬ 
dustrial Commission, 141 N.E. 165, 
166, 309 Ill. 339. 

50. S.C.—Stone v. Ware Shoals Mfg. 
Co., 7 S.E.2d 226, 228, 192 S.C. 459. 

51. Pa.—Pavik v. Glen Alden Coal 
Co., 14 A.2d 161, 163, 140 Pa.Super. 
165. 
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Phrases: “Any other disfigurement, or the loss of 
bodily function not otherwise provided for,” 52 “com¬ 
pensable disfigurement,” 53 “serious bodily disfigure¬ 
ment,” 54 and “serious facial or head disfigure¬ 
ment.” 55 

DISFRANCHISEMENT. An act which destroys or 
takes away the franchise or right of being a mem¬ 
ber of the corporation; 56 an absolute expulsion of 
the member from the body, and the taking away of 
his franchise; 57 the deprivation of a freeman of a 
municipal body of his franchise; 58 the taking a 
franchise from a man for some reasonable cause; 59 
also the power to expel from membership. 60 

In a more popular sense, the taking away of the 
elective franchise—that is, the right of voting in 
public elections—from any citizen or class of citi¬ 
zens. 61 It is sometimes referred to as “disen¬ 
franchisement,” 62 but this form is said to be rarely 
used. 63 

In the sense of expulsion from membership, the 
term has been distinguished from “amotion” see the 
C.J.S. definition of that word. 

DISGAVEL. In English law, to deprive lands of 
that principal quality of gavelkind tenure by which 
they descend equally among all the sons of the ten¬ 
ant. 64 

DISGRACE. It has been said that the word “dis¬ 
grace” defies definition, and has as many shades of 
meaning as there are persons who use it and oc¬ 


casions for its use. 64 * 5 The word is frequently used 
with an odious implication, 64 * 10 and as a term of 
general disparagement, 64 * 15 and equally discreditable 
as applied to all persons. 64 - 20 In this sense the term 
may imply disfavor, shame, contumely, or even 
dishonor, 64 * 25 and is defined as meaning a cause of 
shame or reproach; that which dishonors; a state 
of ignominy, dishonor, or shame. 65 

The word may have a much less odious implica¬ 
tion, 65 - 5 being employed to mean lack of grace, un¬ 
becomingness, inharmony, and ridiculousness. 65 - 10 

DISGRACEFUL. A term synonymous with “in¬ 
famous.” 66 

Phrase: “Disgraceful to him as a member of so¬ 
ciety.” 67 

DISGRADING. In old English law, depriving one 
of an order or dignity. 68 

DISGUISE. 

In General 

Historically, the meaning of the word “disguise” 
has remained unchanged since the Sixteenth Cen¬ 
tury, and the ordinary meaning of the term is also 
the legal meaning. 68 * 5 

As a Noun 

The word “disguise,” as a noun, is defined as 
meaning a dress or exterior put on to conceal or 
deceive; 69 unfamiliar or characteristic style of 


52. Utah.—Vukelich v. Industrial 
Commission of Utah, 220 P. 1073, 
1075, 62 Utah 486. 

53. Pa.—Phillips v. Coxe Bros. & 
Co., 5 A.2d 445, 447, 448, 135 Pa. 
Super. 253. 

54. S.C,—Murdaugh v. Robert Lee 
Const. Co., 194 S.E. 447, 452, 185 
S.C. 497. 

Phrase construed as requiring 1 that 
the disfigurement should be much 
more than slight, partaking of perma¬ 
nency. 

S.C.-—Godfrey v. Watts Mills, 19 S.E. 
2d 902, 904, 199 S.C. 437—Hamilton 
v. Little, 15 S.E.2d 662, 667, 197 S. 
a 434. 

55. S.C.—Ferguson v. State Highway 
Department, 15 S.E.2d 775, 778, 197 
S.C. 520—Poole v. Saxon Mills, 6 
S.E.2d 761, 764, 765, 192 S.C. 339— 
Murdaugh v. Robert Lee Const. Co., 
194 S.E. 447, 452, 185 S.C, 497. 

56. W.Va.—Richards v. Clarksburg, 
4 S.E. 774, 778, 30 W.Va. 491. 

57. N.Y.—White v. Brownell, 2 Daly 
329, 357, 4 Abb.Pr.,3ST.S., 162. 

58. Ont.—Marsh v. Huron College, 
27 Grant Ch. (U.C.) 605, 623. 


59. Eng.—Symmers v. Regem, 2 
Cowp. 489, 502, 98 Reprint 1203. 

60. N.Y.—In re Koch, 178 N.E. 545, 
546, 257 N.Y. 318. 

61. Black L.D. 

Voters are to be deemed disfran¬ 
chised where persons entitled to vote 
are denied the right to do so by 
whatever means, and also where per¬ 
sons are permitted to vote, but their 
votes, by reason of fraud, violence, 
and other wrongdoing have not 
been counted at all, or have not been 
counted as cast. 

Ky.—Scholl v. Bell, 102 S.W. 248, 256, 
125 Ky. 750. 

62. N.Y.—In re Koch, 178 N.E. 545, 
546, 257 N.Y. 318. 

63. Century D. 

64. Black L.D., citing 2 Blackstone 
Comm, p 85. 

64.5 Mass.—Bander v. Metropolitan 
Life Ins. Co., 47 N.E.2d 595, 601, 
313 Mass. 337. 

64.10 Ala.—Little v. State, 39 So.2d 
587, 592, 34 Ala.App. 114. 

64.15 Mass.—Bander v. Metropolitan 
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Life Ins. Co., 47 N.E.2d 595, 601, 
313 Mass. 337. 

64.20 Mass.—Bander v. Metropolitan, 
Life Ins. Co., supra. 

64.25 Ala.—Little v. State, 39 So.2d 
587, 592, 34 Ala.App. 114. 

65. Tex.—Slawson v. State, 45 S.W. 
575, 39 Tex.Cr. 176, 178, 73 Am.S.R. 
914. 

65.5 Ala.—Little v. State, 39 So.2d 
587, 592, 34 Ala.App. 114. 

65.10 Ala.—Little v. State, supra. 

66. Ind.—Poison v. Poison, 39 N.E. 
498, 499, 140 Ind. 310. 

Mo.—Corpus Juris Secundum cited in 
Coots v. Payton, 280 S.W.2d 47, 54, 
365 Mo. 180. 

67. Tex.—Terence v. State, 128 S.W. 
2d 1211, 1212, 137 Tex.Cr. 322. 

68. Black L.D. 

68.5 U.S.—Hardyman v. Collins, D. 
C.Cal., 80 F.Supp. 501, 509. 

69. Ala.—Dale County v. Gunter, 46 
Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 540, 1 A.L.R. 638. 
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DISHONEST 


dress or apparel assumed to conceal one’s iden¬ 
tity; 69 - 5 that which is used to conceal one’s identity 
or counterfeit another’s; specifically, a player’s or 
masker’s costume, etc. 69 - 10 

In a more general sense the word “disguise” 
means any outward form, which, intentionally or 
not, misrepresents the true nature or identity of a 
person or thing; a deceptive appearance; also pre¬ 
tense or pretentious appearance; artifice or in¬ 
sincerity, especially in manners, speech, etc.; hence 
any misleading lack of correspondence between ap¬ 
pearance and reality; deception; speciousness; 69 - 15 
artificial language or manner, assumed for decep¬ 
tion. 69 * 26 

The word is also employed to mean change of 
manner by drink; slight intoxication. 69 - 25 

Phrase: “Person in disguise.” 76 

As a Verb 

To change the guise or appearance of, especially 
to conceal by an unusual dress, to hide by a coun¬ 
terfeit appearance, also to affect or change by liquor, 
to intoxicate; 71 to conceal by assuming some false 
appearance, as to disguise his sentiments. 72 The 


term has been given the same meaning as “dis¬ 
semble,” 73 and has been compared with “conceal” 
see the C.J.S. definition Conceal “hide,” and “se¬ 
crete.” 74 

Phrase: “If such person * . . was dis¬ 

guised.” 75 

DISGUSTING*. The word has been held to be syn¬ 
onymous with “filthy,” “indecent,” lascivious,” 
‘lewd,” and “obscene.” 75 - 5 

DISHERISON. In old English law, disinheriting, 
depriving or putting out of an inheritance. 76 The 
term is said to be obsolete. 77 

DISHERITOR. An obsolete term meaning one who 
disinherits, or puts another out of his freehold. 73 

DISHONEST. The term involves the element of 
moral turpitude or want of integrity, 79 and has been 
defined as meaning lacking in probity or fairness in 
business transactions; 80 wanting in honesty or in¬ 
tegrity; disposed to cheat or defraud; not trust¬ 
worthy. 81 

Phrases: “Dishonest act,” 82 “dishonest act of em- 


€9.5 TJ.S.—Corpus Juris Secundum 
cited in Hardyman v. Collins, D.C. 
Cal., 80 F.Supp. 501, 509. 

€9.10 U.S.—Corpus Juris Secundum 
cited in Hardyman v. Collins, D.C. 
Cal., 80 F.Supp. 501, 509. 

€9.15 U.S.—Corpus Juris Secundum 
cited in Hardyman v. Collins, D.C. 
Cal., 80 F.Supp. 501, 509. 

69.20 Ala.—Dale County v. Gunter, 
46 Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 292, 
14 Okl.Cr. 540, 1 A.L.R. 638. 

€9.25 Ala.—Dale County v. Gunter, 
46 Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 540, 1 A.L.R. 638. 

70. Ala.—Dale County v. Gunter, 46 
Ala. 118, 143. 

“Person in ambush, or concealed in 
the bushes” distinguished see Am¬ 
bush 3 C.J.S. p 1038 note 99. 

■71. Ala.—Dale County v. Gunter, 46 
Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 540, 1 A.L.R. 638. 
Similarly defined 

The verb “disguise” is defined as 
meaning to change the style of dress 
of; formerly to dress (oneself) in 
outlandish, unfamiliar, or fantastic 
fashion; now, to change the custom- 
-ary dress or appearance of; so as 
to conceal one’s identity or counter¬ 
feit another’s; to hide or obscure 
the true nature or character of, by 
altering appearances or distinguish¬ 
ing Quality; to conceal by misrepre¬ 


sentation or counterfeiting; to cloak, 
mask, as, to disguise anger, one’s 
sentiments, the taste of quinine. 

U.S.—Corpus Juris Secundum cited in 
Hardyman v. Collins, D.C.Cal., 80 
F.Supp. 501, 609. 

72. Okl.—Darneal v. State, 174 P. 
290, 292, 14 Okl.Cr. 540, 1 A.L.R. 
638. 

73. Okl.—Darneal v. State, supra. 

74. Ala.—Dale County v. Gunter, 46 
Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 540, 1 A.L.R. 638. 

75. As meaning completely disguised 
“There may be no conviction of a 

felony under the foregoing provision 
of law unless the participants are so 
completely disguised as to make it 
impossible to identify them.” 

Okl.—Darneal v. State, supra. 

75.5 N.Y.—People, on Complaint of 
Sumner, v. Dial Press, 48 N.Y.S.2d 
480, 481, 182 Misc. 416. 

76. N.Y.—Wade v. Malloy, 16 Hun 
226, 229. 

Okl.—In re Byford’s Will, 165 P. 194, 
196, 65 Okl. 159. 

Or.—Abernethy v. Orton, 71 P. 327, 
329, 42 Or. 437, 95 Am.S.R. 774. 

77. Black L.D. 

78. Black L.D. 

79. Pa.—Bank of Erie Trust Co. v. 
Employers’ Liability Assur. Cor¬ 
poration of London, England, Lim¬ 
ited, 185 A. 224, 225, 322 Pa. 132, 
104 A.L.R. 1170. 
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80. La.—Mitchell v. Morris, 56 So. 
502, 129 La. 543, 545. 

81. N.Y.—In re Briggs, 156 N.Y.S. 
947, 949, 171 App.Div. 52. 

82. U.S.—Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
F.2d 160, 166—Maryland Casualty 
Co. v. American Trust Co., C.C.A. 
Tex., 71 F.2d 137, 138. 

La—Curran & Treadaway v. Ameri¬ 
can Bonding Co. of Baltimore, 192 
So. 335, 337, 193 La 763. 

Curran & Treadaway v. American 
Bonding Co. of Baltimore, App., 187 
So. 348, 351. 

N.Y.—Van Schaick v. Fidelity & Cas¬ 
ualty Co. of New York, 274 N.Y.S. 
331, 335, 152 Misc. 449. 

Tex.—2Etna Casualty & Surety Co. v. 

Austin, Civ.App., 285 S.W. 951, 953. 
Wash.—Hansen v. American Bonding 
Co. of Baltimore, 48 P.2d 653, 656, 
183 Wash. 390. 

Moral turpitude or want of integrity 
essential 

For an act to be “dishonest” there 
must exist the element of moral tur¬ 
pitude or want of integrity. 

U.S.—Glens Falls Indem. Co. v. Na¬ 
tional Floor & Supply Co., CA-Fla., 
239 F.2d 412, 413. 

Commercial Banking Corporation 
v. Indemnity Ins. Co. of North 
America, D.C.Pa., 1 F.R.D. 380, 382. 
“Wrongful act” distinguished 
La.—Bank of Commerce & Trust Co. 
v. Union Indemnity Co., 142 So. 156, 
157, 174 La. 1014. 



DISHONESTY 


ployee ,” 83 "dishonest, and therefore unworthy of 
snch office,” 84 "dishonest dealing,” 85 "dishonest or 
criminal act,” 86 "dishonest or criminal act or omis¬ 
sion,” 87 and "dishonest practices.” 88 

DISHONESTY. The word is not a term of art, but 
one to be measured by the common speech of men. 89 
Its meaning extends beyond acts which would be 
criminal, and is not restricted to such conduct as 
imports a criminal offense; 90 and it has been spe¬ 
cifically defined as an absence of integrity, a dis¬ 
position to betray, cheat, deceive, defraud, 91 or 
deceive; 91 * 5 bad faith; 92 course of conduct gen¬ 
erally characterized as lacking in principle, a dis¬ 
position to defraud, deceive, or betray; faithless¬ 
ness, want of integrity in principle, or of fairness 


27 C.J.S. 

and straightforwardness; 98 fraud. 94 It may consist 
in an intentional violation of the truth, 95 or any 
deviation from probity. 95 * 5 

Under particular circumstances, the term may re¬ 
fer to dishonesty in money matters, 96 but does not 
necessarily imply an intention to profit personally 
by one’s course. 97 It has been held to include any 
act which shows a want of integrity or a breach of 
trust; 98 but not to include an extension of credit 
without [employer’s] permit to do so. 99 

The term has been contrasted with "honesty,” 1 
and distinguished from "negligence.” 2 

Phrases: "Acts of fraud or dishonesty,” 3 "dis¬ 
honesty, misconduct, or neglect of business,” 4 
"drunkenness, dishonesty, improvidence, or want of 


83. N.Y.—Kean v. National Surety 
Co., 210 N.Y.S. 105, 106, 213 App. 
Div. 750. 

84. Tex.—Alsup v. State, 238 S.W. 
667, 668, 91 Tex.Cr. 224. 

85. Cal.—Brecheen v. Riley, 200 P. 
1042, 1044, 187 C. 121. 

88. N.Y.—World Exchange Bank v. 
Commercial Casualty Ins. Co., 173 
N.E. 902, 903, 255 N.Y. 1. 

Pa.—Bank of Erie Trust Co. v. Em¬ 
ployers* Liability Assur. Corpora¬ 
tion of London, England, Limited, 
185 A. 224, 225, 322 Pa. 132, 104 
A.L.R. 1170. 

"Default** synonymous see the C.J.S. 
definition Default. 

87- Iowa.—Andrew v. Hartford Ac¬ 
cident & Indemnity Co., 223 N.W. 
529, 532, 207 Iowa 652. 

88. Ill.—Braucher v. Board of Ex¬ 

aminers of Architects of State of 
Illinois, 209 Ill.App. 455, 466— 

Kaeseberg v. Ricker, 177 Ill.App. 
527, 529. 

89. N.Y.—In re Cullen's Estate, 297 
N.Y.S. 280, 285, 163 Misc. 410. 

Not a standard of perfection 

“The measure of its meaning is not 
a standard of perfection, but an in¬ 
firmity of purpose so opprobrious or 
furtive as to be fairly characterized 
as dishonest in the common speech 
of men. Our guide is the reasonable 
expectation and purpose of the ordi¬ 
nary business man when making an 
ordinary business contract’* 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land v. Bates, C.C.A.Iowa, 76 F.2d 
160, 167. 

Commercial Banking Corporation 
v. Indemnity Ins. Co. of North 
America, D.C.Pa., 1 F.R.D. 380, 382. 
Ohio.—State ex rel. Neal v. State Civ¬ 
il Service Commission, 72 N.E.2d 
69, 71, 147 Ohio St. 430. 

90. U.S.—Fidelity & Deposit Co. of 
Maryland v. Bates,' C.C.A.Iowa, 76 
F.2d 160, 167—Brandon v. Holman, 
C.C.A.W.Va„ 41 F.2d 586, 588—-Etna 


Casualty & Surety Co. v. Commer¬ 
cial State Bank of Rantoul, D.C. 
Ill., 13 F.2d 474, 477. 

N.Y.—Bank of U. S. v. Cooper-Bes- 
semer Corporation, 261 N.Y.S. 687, 
692, 146 Misc. 20. 

Something short of criminality 
“Dishonesty . . . may be some¬ 

thing short of criminality. . 

The appeal is to the mores rather 
than to the statutes.’* 

N.Y.—World Exchange Bank v. Com¬ 
mercial Casualty Ins. Co., 173 N.E. 
902, 903, 255 N.Y. 1. 

91. U.S.—Fidelity & Deposit Co. of 
I Maryland v. Bates, C.C.A.Iowa, 76 

F.2d 160, 167. 

Cal.—Hogg v. Real Estate Com’r, 129 
P.2d 709, 711, 712, 54 C.A.2d 712. 
Ind.—State ex rel. Hundley v. Jay, 
10 N.E.2d 737, 741, 104 Ind.App. 
259. 

Tex.—Alsup v. State, 238 S.W. 667, 
670, 91 Tex.Cr. 224. 

Similarly defined 

A disposition to lie, cheat or de¬ 
fraud; untrustworthiness; lack of in¬ 
tegrity. 

Ohio.—State ex rel. Neal v. State Civ¬ 
il Service Commission, 72 N.E.2d 
69, 71, 147 Ohio St. 430. 

91.5 Cal.—Midway School Dist. of 
Kearn County v. Griffeath, 172 P.2d 
857, 860, 29 C.2d 13. 

92. Cal.—Hogg v. Real Estate Com’r, 
129 P.2d 709, 711, 712, 54 C.A.2d 
712. 

92. Or.—Bank of California Nat. 
Ass'n v. Portland Hide & Wool Co., 
282 P. 99, 104, 131 Or. 123. 

93. Cal.—Hogg v. Real Estate 
Com’r., 129 P.2d 709, 711, 712, 54 C. 
A.2d 712. 

Ind.—American Surety Co. of New 
York v. Jay Lodge No. 87, F. & 
A. M., 196 N.E. 356, 361, 102 Ind. 
App. 82. 

Ohio.—State ex rel. Foxall v. Cos- 
sairt, 65 N.E.2d 870, 873, 146 Ohio I 
St. 328. i 


94. Cal.—Hogg v. Real Estate 

Com’r., 129 P.2d 709, 711, 712, 54 
C.A.2d 712. 

Ohio.—State ex rel. Foxall v. Cos- 
sairt, 65 N.E.2d 870, 873, 146 Ohio 
St. 328. 

Tex.—National Surety Co. v. Mc- 
Cutcheon, Civ.App., 270 S.W. 1062 
1064. 

18 C.J. p 1140 note 42. 

95. Wis.—Godfrey v. Godfrey, 106 
N.W. 814, 819, 127 Wis. 47, 7 Ann. 
Cas. 176. 

95.5 Ohio.—State ex rel. Foxall v. 
Cossairt, 65 N.E.2d 870, 873, 146 
Ohio St. 328. 

96. N.Y.—In re Flood’s Will, 140 N. 

E. 936, 937, 236 N.Y. 408. 

In re Cohen’s Will, A.D., 2 N.Y. 
S.2d 764, 765, 254 App.Div. 671. 

97. U.S.—Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 

F. 2d 160, 167. 

98. N.H.—Exeter Banking Co. v. 
Taylor, 160 A. 733, 735, 85 N.H. 
468. 

N.J.—Mortgage Corp. of N. J. v. Aet¬ 
na Cas. & Sur. Co., 115 A.2d 43, 46, 
19 N.J. 30. 

99. Tex.—American Surety Co. v. 
Gracey, Civ.App., 252 S.W. 263, 
265. 

1. As good or bad faith 

14 ‘Honesty* is good faith. ‘Dishon¬ 
esty’ is bad faith." 

Or.—Bank of California Nat. Ass’n. 
v. Portland Hide & Wool Co., 282 
P. 99, 104, 131 Or. 123. 

2. La.—Anders v. J. L. Evans & Co., 
App., 187 So. 109, 111. 

3. “Acts resulting from mistake of 
judgment and acts done negligent¬ 
ly” distinguished 

Wis.—Humbird Cheese Co. v. Fristad, 
242 N.W. 158, 160, 208 Wis. 283. 

4. Ill.—Brachas v. Sabath & Weiss- 
kopf Co., 198 Ill.App. 357, 358. 
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understanding,” 5 “fraud, dishonesty, forgery, theft, 
embezzlement, wrongful abstraction, or willful mis¬ 
application,” 6 “fraud, dishonesty, larceny, embez¬ 
zlement, forgery, misappropriation, wrongful ab¬ 
straction, or willful misapplication,” 7 “incompetent 
to execute the duties of such trust by reason of dis¬ 
honesty,” 8 “loss through dishonesty or any act of 
fraud amounting to larceny or embezzlement,” 9 and 
“substantial dishonesty.” 10 

DISHONOR. When used in a commercial sense, to 
refuse or decline to accept or pay. 11 

DISHONORABLE. In its generally accepted sense, 
the word has been defined as meaning discreditable, 
disgraceful, disreputable, ignominious, infamous, 
scandalous, or shameful; also base, bringing or de¬ 
serving dishonor, devoid of honor, false, false-heart¬ 
ed, not honorable, shameless, staining the character 
and lessening the reputation, wanting in honor. 12 

As applied to official or professional conduct, “dis¬ 
honorable” has been construed, under some statutes, 
to be restricted in its application to professional or 
official conduct, 13 and under other statutes is not 
so restricted but is given its natural and wider 
meaning; 14 and, so applied, has been held synony¬ 
mous with “unprofessional.” 15 

Dishonorable conduct . Applied to persons en¬ 
gaged in the professions, “dishonorable conduct” has 
been defined as the doing intentionally of some act 
or acts in the discharge of professional duty which 


one so engaged and endowed with the ordinary sense 
of honor would not have done, or the intentional 
failure to do that which under the same circumstanc¬ 
es such a person would have done. 16 The term oc¬ 
curs in various statutes and under some it has been 
held to include a conspiracy to defraud a client, 17 
and drunkenness, and violation of law while in that 
condition, 18 while under others it has been held not 
to include a conviction for petit larceny set aside 
by the appellate court, 19 a disloyal or unpatriotic 
utterance, 20 and professional advertising. 21 

As ground for disbarment of an attorney see At¬ 
torney and Client § 38 note 64, and for suspension 
or revocation of a physician’s license or certificate 
see Physicians and Surgeons § 17. 

Other phrases: “Fraudulent or dishonorable con¬ 
duct, or malpractice,” 22 “or for any other dishonor¬ 
able conduct,” 23 “unprofessional, dishonorable, or 
immoral conduct” and “unprofessional or dishonor¬ 
able conduct” see Physicians and Surgeons § 17. 

DISINCARCERATE. To set at liberty, to free 
from prison. 24 

DISINFECT. To remove from or destroy in a sub¬ 
stance the poison of injurious or contagious dis¬ 
eases. 25 

Disinfected . Purified from infection. 26 

DISINFECTANT. A substance used to disinfect ox 
to destroy the germs of infectious and contagious 
diseases. 26,50 


5. N.Y.—In re Flood’s Will, 140 N. 
E. 936, 937, 236 N.Y. 408. 

In re Canter’s Will, 261 N.Y.S. 
872, 878, 146 Misc. 123. 

6. U.S.—Brandon v. Holman, C.C.A. 
W.Va., 41 F.2d 586, 587. 

Ind.—American Surety Co. of New 
York v. Jay Lodge No. 87, F. & A. 
M., 196 N.E. 356, 360, 102 InUApp. 
82. 

Tex.—American Surety Co. v. Gracey, 
Civ.App„ 252 S.W. 263. 

7. N.H.—Exeter Banking Co. v. Tay¬ 
lor, 160 A. 733, 735, 85 N.H, 458. 

8. N.Y.—In re Latham, 130 N.Y.S. 
535, 539, 145 AjJp.Div. 849. 

9. Ill.—City Trust, Safe Deposit & 
Surety Co. v. Lee, 68 N.E. 485, 486, 
204 Ill. 69. 

10. Meaning 

“Substantial dishonesty means a 
reckless or entirely inexcusable dis¬ 
regard of the truth.” 

Wis.—Godfrey v. Godfrey, 106 N.W. 
814, 819, 127 Wis. 47, 7 Ann.Cas. 
176. 

11. Wis.—Brewster v. Arnold, 1 
Wis. 264, 276. 

12. Kan.—Capland v. Board of Den¬ 


tal Examiners, 87 P.2d 597, 607, 149 
Kan. 352. 

13. Tex.—Lotto v. State, Civ.App., 
208 S.W. 563, 564. 

14. Kan.—Crabb v. Board of Dental 
Examiners, 235 P. 829, 830, 118 Kan. 
513. 

15. Colo.—Hummel v. Board of Chi¬ 
ropractic Examiners of Colorado, 
87 P.2d 248, 249, 103 Colo. 476— 
Sapero v. State Board of Medical 
Examiners, 11 F.2d 555, 558, 90 
Colo. 568. 

18 C.J. p 1140 note 45—66 C.J. P 55 
note 37. 

16. Tex.—Rowland v. State, Civ. 
App., 55 S.W.2d 133, 137. 

17. Tex.—Rowland v. State, supra. 

1& Kan.—Crabb v. Board of Dental 
Examiners, 235 P. 829, 830, 118 Kan. 
513. 

19. Colo.—Hummel v. Board of Chi¬ 
ropractic Examiners of Colorado, 
87 P.2d 248, 249, 103 Colo. 476. 

20. In wartime 

A remark, publicly made while the 
United States was at war with Ger¬ 
many, that “Germany is going to win 
the war, and I hope she will,” held 
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not to constitute dishonorable con¬ 
duct. 

Tex.—Lotto v. State, Civ.App., 208 
S.W. 563, 564. 

21. By dentist 

Publication by a dentist of news¬ 
paper advertisements, containing no 
untruthful matter and the placing by 
him of a cabinet or show case con¬ 
taining a dental display outside the 
building in which he has his office, 
while it might be considered as un¬ 
ethical, held not to constitute “dis¬ 
honorable conduct.” 

Kan.—Capland v. Board of Dental Ex¬ 
aminers, 87 P.2d 597, 607, 149 Kan. 
352. 

22. Tex.—Lotto v. State, Civ.App., 
208 S.W. 563, 564. 

23. Kan.—Crabb v. Board of Dental 
Examiners, 235 P. 829, 118 Kan. 
513. 

24. Black L.D. 

25. Tex.—Clampitt v. St. Louis 

Southwestern R. Co., Civ.App., 185 
S.W. 342, 344. 

26. Tex.—Clampitt v. St. Louis 
Southwestern R. Co., supra. 

26.50 U.S.—U. S. v. Weinreb, D.C.N. 
Y., 99 F.Supp. 763, 765. 
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DISINHERISON'. Disinheriting, depriving or put¬ 
ting out of an inheritance. 27 In the civil law, the 
act of depriving a forced heir of the inheritance 
which the law gives him. 28 

DISINHERIT. To cut off from, or deprive of, an 
inheritance or hereditary succession; to prevent, as 
an heir, from coming into possession of any prop¬ 
erty or right which, by law or custom, would de¬ 
volve on him in the course of descent; 29 to de¬ 
prive heirs, who without such act would inherit; 30 
to deprive the person of the right to inherit an 
estate who would otherwise be his heir. 131 

Phrases: “Promise not to disinherit;” 32 also 
“disinherits the parent ... of such full-blood 
Indian;” 33 and also “he and his heirs and assigns 
are disinherited.” 34 

DISINHERITANCE. The act by which a person 
deprives his heir of an inheritance, who, without 
such act, would inherit; the act by which the own¬ 
er of an estate deprives the person of the right to 
inherit the same who would otherwise be his heir. 35 

DISINTER. To unbury; to take out of the grave; 
to disentomb; to exhume. “Disinter” is not a tech¬ 


nical word, nor has it acquired a peculiar meaning 
in law; it must therefore be construed according to 
the context and approved usage of the language. 36 
For specific use of the term see Dead Bodies § 10. 

Phrase: “Disinters, removes, or carries away a 
human body.” 37 

DISINTERESTED. Not having any interest in the 
matter referred to or in controversy; free from 
prejudice or partiality; impartial or fairminded; 
without pecuniary interest; not previously inter¬ 
ested; 38 not biased or prejudiced; 39 also having 
no prospect of gain or loss; 40 indifferent; 41 not 
related to; 42 superior to private regards. 43 

It means something more than not having a pe¬ 
cuniary interest in the controversy. 43 - 5 

Phrases: “Competent and disinterested apprais¬ 
ers,” 44 “competent and disinterested commission¬ 
er,” 45 “competent and disinterested umpire,” 46 
“competent, credible, and disinterested,” 47 “disinter¬ 
ested and competent freeholders,” 48 “disinterested 
and competent men,” 49 “disinterested and credi¬ 
ble,” 50 “disinterested appraisers,” 51 “disinterested, 
competent attorney,” 52 “disinterested judge from 
neutral county,” 53 “disinterested person,” 54 “dis- 


27. Okl.—In re Byford’s Will, 165 P. 
194, 196, 65 Okl. 159. 

28 . Black L.D. 

29. Cal.—In re Shirley’s Estate, 290 
P. 302, 304, 107 C.A. 267. 

Colo.—In re Schmidt’s Will, 273 P. 
21, 23, 85 Colo. 28. 

30. Okl.—Anglin v. Patterson, 248 
P. 632, 633, 121 Okl. 106. 

31. Okl.—In re Byford’s Will, 165 P. 
194, 196, 65 Okl. 159. 

32. Colo.—-In re Schmidt’s Will, 273 
P. 21, 23, 85 Colo. 28. 

33. Okl.—Anglin v. Patterson, 248 
P. 632, 633, 121 Okl. 106. 

34. Cal.—In re Shirley’s Estate, 290 
P. 302, 303, 107 C.A. 267. 

35. Colo.—In re Schmidt’s Will, 273 
P. 21, 23, 85 Colo. 28. 

Miss.—Corpus Juris Secundum quoted 
in Guion v. Guion, 100 So.2d 351, 
357. 

Okl.—Copeland v. Johnson, 224 P. 
986, 988, 101 Okl. 228—Battiest v. 
Wolf, 223 P. 661, 664, 97 Okl. 212- 
In re Byford’s Will, 165 P. 194, 196, 
65 Okl. 159. 

36. Cal.—People v. Baumgartner, 66 
P. 974, 975, 135 C. 72. 

37. Tex.—Williamson v. State, 72 S. 
W. 600, 44 Tex.Cr. 520, 521. 

38. Del.—Corpus Juris Secundum 
cited in Scott v. Arden Farms, 28 
A.2d 81, 85, 26 Del.Ch. 283. 

Iowa.—Corpus Juris quoted in Kraft 


v. Tenningkeit, 214 N.W. 562, 563, 
204 Iowa 15. 

18 C.J. p 1140 notes 56-58, 60, 63. 
Impartial 

Va.—Basham v. R. H. Lowe, Inc., 11 
S.E.2d 638, 643, 176 Va. 485, 131 A. 
L.R. 761. 

39. Ala.—Hall v. Western Assur. 
Co., 32 So. 257, 258, 133 Ala. 637. 

18 C.J. p 1140 note 59. 

40. S.C.—State v. Easterlin, 39 S.E. 
250, 251, 61 S.C. 71. 

A physician selected, employed and 
paid by either plaintiff or defendant 
is not “disinterested.” 

Ala.—Basham v. R. PI. Lowe, Inc., 11 
S.E.2d 638, 643, 176 Va. 485, 131 
A.L.R. 761. 

41. Mass.—Wolcott v. Ely, 2 Allen 
338, 340. 

42. Me.—Jewell v. Jewell, 24 A. 858, 
859, 84 Me. 304, 18 L.R.A. 473. 

18 C.J. p 1140 note 64. 

43. Mass.—Wolcott v. Ely, 2 Allen 
338, 340. 

43.5 Del.—Corpus Juris Secundum 
cited in Scott v. Arden Farms Co., 
28 A.2d 81, 85, 26 Del.Ch. 283. 

44. Tex.—Pennsylvania Fire Ins. Co. 
v. W. T. Waggoner Estate, Com. 
App., 39 S.W.2d 593, 595. 

45. Ill.—City of Naperville v. Wehr- 
le, 173 N.E. 165, 166, 340 Ill. 579, 
71 A.L.R. 535. 

46. N.J.—Melton Bros., Inc., v. New¬ 
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ark Fire Ins. Co., 139 A. 399, 400, 
101 N.J.Eq. 692. 

47. “Respectable” equivalent 

Tex.—Ex parte Maple, 33 S.W.2d 739, 
741, 116 Tex.Cr. 135. 

48. N.Y.—Orange County v. Storm 
King Stone Co., 128 N.E. 677, 680, 
229 N.Y. 460. 

Adirondack Power & Light Cor¬ 
poration v. Prodger, 200 N.Y.S. 807, 
121 Misc. 280. 

49. Ill.—JEtna Ins. Co. v. Stevens, 
48 Ill. 31, 32. 

50. Me.—Appeal of Clark, 05 A. 517, 
518, 114 Me. 105, Ann.Cas.l917A 837 
—Warren v. Baxter, 48 Me. 193, 
195. 

51. U.S.—Phoenix Assur. Co., Limit¬ 
ed, of London, England, v. Davis, 
C.C.A.Tex., 67 F.2d 824, 825. 

N.C.—Hill v. Star Ins. Co. of Ameri¬ 
ca, 157 S.E. 599, 602, 200 N.C. 502. 

Tex.—Pennsylvania Fire Ins. Co. v. 
W. T. Waggoner Estate, Civ.App., 
41 S.W.2d 340, 343. 

52. Ky.—Kroger Grocery & Baking 
Co. v. Hamlin, 235 S.W. 4, 7, 193 
Ky. 116. 

53. Cal.—City of Los Angeles v. Su¬ 
perior Court in and for Inyo Coun¬ 
ty, App., 18 P.2d 759, 764. 

54. Ind.—Knickerbocker Ice Co. v. 
Gray, 72 N.E. 869, 871, 165 Ind. 
140, 6 Ann.Cas. 607. 

Miss.—Deer Island Fish & Oyster Co. 
v. First Nat. Bank, 159 So. 656, 
657, 172 Miss. 384. 



27 C.J.S. 


DISMISS 


interested stakeholder,” 55 “disinterested testi¬ 
mony,” 56 “disinterested tribunal,” 57 and “disinter¬ 
ested witness” see Wills § 185 and Witnesses §§ 
167-185. 

DISIPACI6N. In Spanish law, wastefulness, prod¬ 
igal conduct like that of a spendthrift, justifying a 
wife in demanding restitution of the dote, etc. 58 

DISJUNCTIM. In the civil law, separately; the 
opposite of “conjunctim.” 59 

DISJUNCTIVE. Serving or tending to disjoin; 
separating. 60 The term has been held equivalent to 
“alternative” see the C.J.S. definition of that term. 

DISK. See Disc. 

DISLIKE. Disapprobation, displeasure, or dis¬ 
favor. 60 - 50 Its synonyms include “aversion,” “dis¬ 
affection,” and “antipathy.” 60 - 51 

DISLOCATE. To put out of its proper place. 61 
Phrase: “Dislocating the kneecap.” 62 

DISLOYAL. The word “disloyal” is defined as 
meaning faithless; not loyal; false where alle¬ 
giance is due; 62 - 5 not true to, 63 as to a sovereign or 
lawful superior, or to the government under which 
one lives; 63 - 5 untrue. 64 


Under particular circumstances, it has been held 
that the term involves a corrupt or improper state 
of mind. 65 Under other circumstances, where no 
duty of allegiance, faithfulness or loyalty is in¬ 
volved, it is defined as meaning unco-operative. 65 - 5 

Phrases: “ UisloyaP in accepting and receiving 
presents,” 66 “disloyal, scurrilous, and abusive,” 67 
and “disloyal words.” 68 

DISLOYALTY. The state of being disloyal, un¬ 
faithfulness to one’s government. 69 

Phrase: “Insubordination, disloyalty, mutiny, or 
refusal of duty.” 70 

DISMANTLE. The term has been held synonymous 
with “destroy” see the C.J.S. definition of that word. 

DISMEMBERMENT. The act of dismembering, or 
the state of being dismembered; the act of tearing 
or cutting in pieces; severance of limbs or parts 
from the main body. 71 

Phrases: “Dismemberment by severance at or 
above the wrist,” 72 and “dismemberment of the 
ownership.” 73 

DISMES. Tenths, or tithes. 74 

DISMISS. To send or remove from office, service, 
or employment; 75 to discharge. 75 - 5 The word sig- 


N.T.—Application of Board of Sup’rs 
of Sullivan County, 278 N.Y.S. 870, 
872, 154 Misc. 723—Coon v. Nation¬ 
al Fire Ins. Co. of Hartford, 213 N. 
Y.S. 407, 408, 126 Misc. 75. 

Vt.—In re New England Power Cor¬ 
poration, 156 A. 390, 392, 103 Vt. 
453. 

55. Iowa.—Equitable Life Ins. Co. of 
Iowa v. Johnston, 269 N.W. 767, 
770, 222 Iowa 687, 108 A.L.R. 257. 

Iowa.—Equitable Life Ins. Co. of 
Iowa v. Johnston, 263 N.W. 808, 
810. 

56. Va.—Culpepper v. Robie, 154 S. 
E. 687, 695, 155 Va. 64. 

57. Me.—Peirce v. Bangor, 74 A. 
1039, 1043, 105 Me. 413. 

58. Escriche Diccionario. 

59. Black L.D. 

60. Century D. 

“Disjunctive term” 

“One which is placed between two 
contraries, by the affirming of one of 
which the other is taken away; it 
is usually expressed by the word 
‘or* ”. 

Black L.D. 

“Disjunctive allegations” see Plead¬ 
ing § 41. 

“Disjunctive conditions” see the C. 
J.S. definition Condition. 


“Disjunctive covenants” see Cove¬ 
nants § 24. 

“Disjunctive instructions” see Trial 
§ 327. 

“Disjunctive words” see Statutes § 
335, and Wills § 613. 

60.50 Mo.—Heuer v. John R. Thomp¬ 
son Co., App., 251 S.W.2d 980, 984. 

60.51 Mo.—Heuer v. John R. Thomp¬ 
son Co., supra. 

61. Mich.—Gallagher v. Monroe, 192 
N.W. 609, 610, 222 Mich. 202. 

62. Mich.—Gallagher v. Monroe, su¬ 
pra. 

62.5 Cal.—Sullivan v. Warner Bros. 
Theatres, 109 P.2d 760, 762, 42 C. 
A.2d 660. 

63. U.S.—IT. S. v. Ault, D.C.Wash., 
263 F. 800, 810—TJ. S. v. Strong, D. 
C.Wash., 263 F. 789, 796. 

63.5 Cal.—Sullivan v. Warner Bros. 
Theatres, 109 P.2d 760, 762, 42 C.A. 
2d 660. 

64. Mo.—Wade v. William Barr Dry 
Goods Co., 134 S.W. 1084, 1086, 155 
Mo.App. 405. 

65. Mo.—Wade v. William Barr Dry 
Goods Co., supra. 

65.5 Cal.—Sullivan v. Warner Bros. 
Theatres, 109 P.2d 760, 762, 42 C. 
A2d 660. 

66. Mo.—Wade v. William Barr Dry 
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Goods Co., 134 S.W. 1084, 1086, 155 
Mo.App. 405. 

67. U.S.—U. S. v. Strong, D.C.Wash., 
263 F. 789, 796. 

68. “Seditious words” distinguished 
Can.—Rex v. Trainor, 10 Alta.L. 164, 

171, 33 Dom.L.R. 658, 27 Can.Cr. 
Cas. 232. 

56 C.J. p 1287 note 55 [cj. 

69. U.S.—U. S. v. Krafft, N.J., 249 
F. 919, 925, 162 C.C.A. 117, L.R.A. 
1918F 402. 

70. U.S.—U. S. v. Krafft, supra. 

71. Black L.D. 

72. Mich.—Nelson v. Great Northern 
Life Ins. Co., 235 N.W. 180, 253 
Mich. 351. 

73. La.—Palmer Corporation of Lou¬ 
isiana v. Moore, 132 So. 229, 232, 
171 La. 774. 

See also Mines and Minerals § 150. 

74. Black L.D. 

The American “dime” 

“The original form of ‘dime,’ the 
name of the American coin.” 

Black L.D. 

75. Mont.—State ex rel. Saxtorph v. 
District Court, Fergus County, 275 
P.2d 209, 215, 128 Mont. 353. 

Pa.—Gerlach v. School Dist. of Little 
Beaver Tp., 180 A. 756, 758, 119 Pa. 
Super. 520. 

75.5 Mont.—State ex reL Saxtorph v. 
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nifies removal, temporary or permanent, in harmony 
with the context, 76 and may denote a final, perma¬ 
nent discharge, 72 a temporary suspension, 78 or mere¬ 
ly a retirement from active duty. 79 

As applied to the removal of a cause out of court 
see Dismissal and Nonsuit § 1. 

Depending on the sense in which the word is used, 
it has been held synonymous with, or equivalent to, 
"remove” 80 and "suspend.” 81 

It has been held not synonymous with "retire,” 81 - 5 
and has been distinguished from "quash,” 82 and 
"remand” see Dismissal and Nonsuit § 1. 

Phrases: ‘‘Dismiss an appeal” see Appeal and Er¬ 
ror §§ 1346-1386, and "vacate and dismiss;” 83 also 
"dismissed as to the defendant or defendants resi¬ 
dent in the county,” 84 "dismissed before the termi¬ 
nation of the engagement,” 85 "dismissed for 
cause,” 86 "dismissed without good cause shown,” 87 
"or be dismissed from such force,” 88 "retired or dis¬ 
missed,” 89 and "dismissed W. 0. J.;” 90 also ‘“dis¬ 
missed 7 clerk,” 91 and "‘dismissed 7 policeman;” 92 
and also "dismissing • . . after a hearing. 7793 


DISMISSAL. The word "dismissal” means the act 
of dismissing or state or fact of being dismissed, 98 - 5 
and, depending on the context, the term has been 
held to mean either the merely temporary depriva¬ 
tion or removal of one from office 94 or a permanent 
severance from the service, 95 implying, in the latter 
case, a voluntary act by the employer to terminate 
the employment. 96 

Depending on the particular use of the word, it 
has been held synonymous with, or equivalent to, 
"cancellation 77 see the C.J.S. definition Cancellation, 
and "suspension;” 97 and has been distinguished 
from "affirmance of the judgment 77 see the C.J.S. 
definition Affirmance, and "suspension. 7798 

As applied to the removal of a cause out of court 
see Dismissal and Nonsuit § 1. 

Phrases: "Dismissal agreed 77 see Dismissal and 
Nonsuit § 9, "dismissal for cause, 7799 "dismissal for 
failure to prosecute, 771 "dismissal for want of prose¬ 
cution, 772 "dismissal for want of substantial federal 
question, 773 "dismissal from such employment,” 4 
"dismissal of appeal 77 see Appeal and Error §§ 1346- 
1386, “ ‘dismissal 7 of charge, 775 " ‘dismissal 7 of teach- 


District Court, Fergus County, 275 
P.2d 209, 215, 128 Mont. 353. 

76. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

77. N.Y.—:People v. Bingham, 166 N. 
Y.S. 28, 29. 

78. Cal.—Goldsmith v. Board of Ed¬ 
ucation of Sacramento City High 
School Dist., 225 P. 783, 785, 66 C. 
A. 157. 

79. N.Y.—People ex rel. Tims v. 
Bingham, 166 N.Y.S. 28, 29. 

80. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

81. Cal.—Goldsmith v. Board of Ed¬ 
ucation of Sacramento City High 
School Dist., 225 P. 783, 785, 66 C. 
A. 157. 

81.5 Mass.—Brown v. Little, Brown 
& Co., Inc., 168 N.E. 521, 526, 269 
Mass. 102, 66 A.L.R. 1284. 

82. Miss.—Bosley v. Bruner, 24 
Miss. 457, 462. 

83. U.S.—Huasteca Petroleum Co. v. 
Cia de Navegacao Lloyd Brasileiro, 

D. C.N.Y., 297 F. 318, 321. 

“Cease” distinguished see the C.J.S. 

definition Cease. 

84. Ill.—Shomide v. Brewerton, 137 
N.E. 881, 306 Ill. 365. 

85. U.S.—The Fort Gaines, D.C. 
Md., 18 F.2d 413. 

86 . Mass.—Commissioner of Labor 
and Industries v. Downey, 195 N. 

E. 742, 743, 290 Mass. 432. 


87. Colo.—School District No. 1 
of Jefferson County v. Parker, 260 
P. 521, 522, 82 Colo. 385. 

88. Mo.—O’Hanlon v. St. Louis Po¬ 
lice Pension Fund Ass’n, App., 22 
S.W.2d 902. 

89. N.Y.—People v. Bingham, 166 N. 
Y.S. 28, 29. 

90. Meaning 

“This application is therefore ‘Dis¬ 
missed W. O. J.,' which means that 
it is dismissed because we are with¬ 
out jurisdiction.” 

Tex.—Wood v. Bankers Life & Loan 
Ass’n of Dallas, 125 S.W.2d 262, 132 
Tex. 505. 

91. As including one who was “re¬ 
quired to resign.” 

Eng.—Stephenson v. London Joint 
Stock Bank, 20 T.L.R. 8. 

92. N.Y.—Foley v. New York Mut. 
Benev. Soc., 126 N.Y.S. 12, 14, 141 
App.Div. 180. 

93. “Terminating a . con- 

tract at the end of a term” dis¬ 
tinguished 

Pa.—Gerlach v. School Dist. of Little 
Beaver Tp., 180 A. 756, 758, 119 Pa. 
Super. 520. 

93.5 Mont.—State ex rel. Saxtorph 
v. District Court, Fergus County, 
Mont., 275 P.2d 209, 215, 128 Mont. 
353. 

94. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 
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95. Mass.—Downey v. School Com¬ 
mittee of Lowell, 25 N.E.2d 738, 
739, 305 Mass. 329—Commissioner 
of Labor and Industries v. Downey, 
195 N.E. 742, 290 Mass. 432. 

96. U.S.—'The Tuscania, C.C.A.N.Y., 
42 F.2d 168, 169. 

97. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

98. Mass.—Commissioner of Labor 
and Industries v. Downey, 195 N. 
E. 742, 743, 290 Mass. 432. 

99. Mass.—Commissioner of Labor 
and Industries v. Downey, supra. 

1. N.Y.—Brand v. Union Ry. Co. of 
New York City, 17 N.Y.S.2d 504, 
506, 173 Misc. 224. 

2. U.S.—Pueblo de Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807, 812. 

3. U.S.—Johnson v. Town of Deer¬ 
field, D.C.Mass., 25 F.Supp. 918, 
919. 

4. Refusal to permit performance 
“The refusal by the defendant to 

allow the plaintiff to perform the du¬ 
ties required by her employment 

amounted to her dismissal from such 

employment.” 

Colo.—School District No. 1 of Jef¬ 
ferson County v. Parker, 260 P. 521, 
523, 82 Colo. 385. 

5. N.Y.—People v. Kelly, 250 N.7.S. 
610, 612, 140 Misc. 377. 



27 C.J.S. 


DISMISSAL 


er,” 6 "dismissal on the merits,” 7 "dismissal or retire- "dismissals, demotions, suspensions, and other ptrni- 
ment,” 8 "dismissal with prejudice "judgment of tive action.” 12 
dismissal,” 10 and "order of dismissal;” 11 and also 


6. Cal.—Gentner v. Board of Edu¬ 
cation of Los Angeles City High 
School Dist., 25 P.2d 824, 825, 219 
C. 135. 

Tilton v. Board of Education of 
Pomona City High School Dist., 78 
P.2d 474, 475, 25 C.A.2d 746. 

Mass.—Boody v. School Committee of 
Town of Barnstable, 177 N.E. 78, 
79, 276 Mass. 134. 

Mo.—Taggart v. School Dist. No. 52, 
Carroll County, App., 88 S.W.2d 447, 
449. 


7. 17. S.—National Life & Accident 
Ins. Co. v. Parkinson, C.C.A.Okl., 
136 F.2d 506, 509—Schram v. Poole, 
C.C.A.Cal., Ill P.2d 725, 727. 

Ark.—Norm Co. v. Harris, 122 S.W. 
2d 532, 533, 197 Ark. 124. 

8. Okl.—U. S. Fidelity & Guaranty 
Co. v. State, 10 P.2d 454, 455, 157 
Okl. 27. 

9. Ill.—Bank of America v. Jorjori- 
an, 24 N.E.2d 896, 897, 303 IlLApp. 
184. 


Wash.—Maib v. Maryland Casualty 
Co., 135 P.2d 71, 74, 17 Wash.2d 47. 

10. Wash.—Boe v. Hodgson Graham 
Co., 166 P. 779, 780, 97 Wash. 444. 

11. Tex.—Sanders v. Farrier, Civ. 
App., 271 S.W. 293, 298. 

12. Cal.—Stephenson v. Unemploy¬ 
ment Reserves Commission of 
California, 92 P.2d 931, 933, 34 C.A. 
2d 19. 
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27 C.J.S. 


nifies removal, temporary or permanent, in harmony 
with the context, 76 and may denote a final, perma¬ 
nent discharge, 77 a temporary suspension, 78 or mere¬ 
ly a retirement from active duty. 79 

As applied to the removal of a cause out of court 
see Dismissal and Nonsuit § 1. 

Depending on the sense in which the word is used, 
it has been held synonymous with, or equivalent to, 
“remove” 80 and “suspend.” 81 

It has been held not synonymous with “retire,” 81 - 5 
and has been distinguished from “quash,” 82 and 
“remand” see Dismissal and Nonsuit § 1. 

Phrases: “Dismiss an appeal” see Appeal and Er¬ 
ror §§ 1346-1386, and “vacate and dismiss;” 83 also 
“dismissed as to the defendant or defendants resi¬ 
dent in the county,” 84 “dismissed before the termi¬ 
nation of the engagement,” 85 “dismissed for 
cause,” 86 “dismissed without good cause shown,” 87 
“or be dismissed from such force,” 88 “retired or dis¬ 
missed,” 89 and “dismissed W. 0. J.;” 90 also “ 'dis¬ 
missed* clerk,” 91 and “‘dismissed’ policeman;” 92 
and also “dismissing * . . after a hearing.” 93 


DISMISSAL. The word “dismissal” means the act 
of dismissing or state or fact of being dismissed, 93 *5 
and, depending on the context, the term has been 
held to mean either the merely temporary depriva¬ 
tion or removal of one from office 94 or a permanent 
severance from the service, 95 implying, in the latter 
case, a voluntary act by the employer to terminate 
the employment. 96 

Depending on the particular use of the word, it 
has been held synonymous with, or equivalent to, 
“cancellation” see the C.J.S. definition Cancellation, 
and “suspension;” 97 and has been distinguished 
from “affirmance of the judgment” see the C.J.S. 
definition Affirmance, and “suspension.” 98 

As applied to the removal of a cause out of court 
see Dismissal and Nonsuit § 1. 

Phrases: “Dismissal agreed” see Dismissal and 
Nonsuit § 9, “dismissal for cause,” 99 “dismissal for 
failure to prosecute,” 1 “dismissal for want of prose¬ 
cution,” 2 “dismissal for want of substantial federal 
question,” 3 “dismissal from such employment,” 4 
“dismissal of appeal” see Appeal and Error §§ 1346- 
1386, “ ‘dismissal’ of charge,” 5 “ ‘dismissal’ of teach- 


District Court, Fergus County, 275 
P.2d 209, 215, 128 Mont. 353. 

76. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

77. N.Y.—People v. Bingham, 166 N. 
Y.S. 28, 29. 

78. Cal.—Goldsmith v. Board of Ed¬ 
ucation of Sacramento City High 
School Dist., 225 P. 783, 785, 66 C. 
A. 157. 

79. N.Y.—People ex rel. Tims v. 
Bingham, 166 N.Y.S. 28, 29. 

80. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

81. Cal.—Goldsmith v. Board of Ed¬ 
ucation of Sacramento City High 
School Dist., 225 P. 783, 785, 66 C. 
A. 157. 

81.5 Mass.—Brown v. Little, Brown 
<fe Co., Inc., 168 N.E. 521, 526, 269 
Mass. 102, 66 A.L.R. 1284. 

82. Miss.—Bosley v. Bruner, 24 
Miss. 457, 462. 

83. U.S.—Huasteca Petroleum Co. v. 
Cia de Navegacao Lloyd Brasileiro, 

D. C.N.Y., 297 F. 318, 321. 

“Cease" distinguished see the C.J.S. 

definition Cease. 

84. Ill.—Shomide v. Brewerton, 137 
N.E. 881, 306 Ill. 365. 

85. U.S.—The Fort Gaines, D.C. 
Md., 18 F.2d 413. 

86 . Mass.—Commissioner of Labor 
and Industries v. Downey, 195 N. 

E. 742, 743, 290 Mass. 432. 


87. Colo.—School District No. 1 
of Jefferson County v. Parker, 260 
P. 521, 522, 82 Colo. 385. 

88. Mo.—O'Hanlon v. St. Louis Po¬ 
lice Pension Fund Ass’n, App., 22 
S.W.2d 902. 

89. N.Y.—People v. Bingham, 166 N. 
Y.S. 28, 29. 

90. Meaning 

“This application is therefore ‘Dis¬ 
missed W. O. J.,' which means that 
it is dismissed because we are with¬ 
out jurisdiction." 

Tex.—Wood v. Bankers Life & Loan 
Ass’n of Dallas, 125 S.W.2d 262, 132 
Tex. 505. 

91. As including one who was “re¬ 
quired to resign." 

Eng.—Stephenson v. London Joint 
Stock Bank, 20 T.L.R. 8. 

92. N.Y.—Foley v. New York Mut. 
Benev. Soc., 126 N.Y.S. 12, 14, 141 
App.Div. 180. 

93. “Terminating a • con¬ 

tract at the end of a term” dis¬ 
tinguished 

Pa.—Gerlach v. School Dist. of Little 
Beaver Tp., 180 A. 756, 758, 119 Pa. 
Super. 520. 

93.5 Mont.—State ex rel. Saxtorph 
v. District Court, Fergus County, 
Mont., 275 P.2d 209, 215, 128 Mont. 
353. 

94. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 
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95. Mass.—Downey v. School Com¬ 
mittee of Lowell, 25 N.E.2d 738, 
739, 305 Mass. 329—Commissioner 
of Labor and Industries v. Downey, 
195 N.E. 742, 290 Mass. 432. 

96. U.S.— 1 The Tuscania, C.C.A.N.Y., 
42 F.2d 168, 169. 

97. Cal.—Nichols v. Sunderland, 247 
P. 614, 618, 77 C.A. 627. 

98. Mass.—Commissioner of Labor 
and Industries v. Downey, 195 N. 
E. 742, 743, 290 Mass. 432. 

99. Mass.—Commissioner of Labor 
and Industries v. Downey, supra. 

1. N.Y.—Brand v. Union Ry. Co. of 
New York City, 17 N.Y.S.2d 504, 
506, 173 Misc. 224. 

2. U.S.—Pueblo de Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807, 812. 

3. U.S.—Johnson v. Town of Deer¬ 
field, D.C.Mass., 25 F.Supp. 918, 
919. 

4. Refusal to permit performance 
"The refusal by the defendant to 

allow the plaintiff to perform the du¬ 
ties required by her employment 

amounted to her dismissal from such 

employment." 

Colo.—School District No. 1 of Jef¬ 
ferson County v. Parker, 260 P. 521, 
523, 82 Colo. 385. 

5. N.Y.—People v. Kelly, 250 N.Y.S. 
610, 612, 140 Misc. 377. 
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er,” 6 “dismissal on the merits,” 7 “dismissal or retire- “dismissals, demotions, suspensions, and other puni- 
ment,” 8 “dismissal with prejudice,” 9 “judgment of tive action.” 12 
dismissal,” 10 and “order of dismissal;” 11 and also 


6. Cal.—Gentner v. Board of Edu¬ 
cation of Los Angeles City High 
School Dist., 25 P.2d 824, 825, 219 
C. 135. 

Tilton v. Board of Education of 
Pomona City High School Dist., 78 
F.2d 474, 475, 25 C.A.2d 746. 

Mass.—Boody v. School Committee of 
Town of Barnstable, 177 N.E. 78, 
79, 276 Mass. 134. 

Mo.—Taggart v. School Dist. No. 52, 
Carroll County, App., 88 S.W.2d 447, 
449. j 


7. U.S.—National Life & Accident 
Ins. Co. v. Parkinson, C.C.A.Okl„ 
136 F.2d 506, 509—Schram v. Poole, 
C.C.A.CaL, 111 F.2d 725, 727. 

Ark.—Norm Co. v. Harris, 122 S.W. 
2d 532, 533, 197 Ark. 124. 

8. Okl.—U. S. Fidelity & Guaranty 
Co. v. State, 10 P.2d 454, 455, 157 
Okl. 27. 

9. Ill.—Bank of America v. Jorjori- 
an, 24 N.E.2d 896, 897, 303 Ill.App. 
184. 


Wash.—Maib v. Maryland Casualty 
Co., 135 P.2 d 71, 74, 17 Washed 47. 

10. Wash.—Boe v. Hodgson Graham 
Co., 166 P. 779, 780, 97 Wash. 444. 

11- Tex.—Sanders v. Farrier, Civ. 
App., 271 S.W. 293, 298. 

19. Cal.—Stephenson v. Unemploy¬ 
ment Reserves Commission of 
California, 92 P.2d 931, 933, 34 C.A. 
2d 19. 
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DISMISSAL AND NONSUIT 

This Title includes termination of civil actions by voluntary act of the plaintiff in discontinuing or 
withdrawing from the suit, becoming nonsuit, etc., or by order of the court entered on consent of the par¬ 
ties, or made because of delay, defect, or fault in the proceedings; nature and grounds of such disposi¬ 
tion of actions, proceedings therefor, and operation and effect thereof in general; and setting aside dis¬ 
continuance, dismissal, or nonsuit, and reinstating cause. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

L DEFINITIONS, §§ 1-5 

II. VOLUNTARY TERMINATION OF SUIT, §§ 6-44 
m. INVOLUNTARY TERMINATION OF SUIT, §§ 45-86 


Sub-Analysis 


I. DEFINITIONS—p 320 

§ 1. Dismissal—p 320 

2. Discontinuance—p 321 

3. Nonsuit—p 322 

4. Nolle prosequi—p 324 

5. Retraxit—p 324 


II, VOLUNTARY TERMINATION OF SUIT—p 325 

§ 6. In general—p 325 

7. Right to dismissal, discontinuance, or nonsuit—p 325 

8. - Statutory provisions—p 328 

9. - Consent of parties—p 329 

10. - On adverse ruling of court—p 330 

11. - Necessity for leave and order of court—p 331 

12. - Loss of right by estoppel or waiver—p 334 

13. Parties entitled—p 334 

14. - Nominal plaintiffs and persons beneficially interested—p 335 

15. - Plaintiffs acting in official or representative capacity—p 336 

16. - As between coplaintiffs—p 336 

17. Condition of cause—p 337 

18. - Before trial, decision, or verdict in general—p 338 

19. - After commencement of trial or jury impaneled or sworn—p 342 

20. - Before or after submission to court or jury or retirement of jury—p 344 

21. -After submission to referees, arbitrators, etc.—p 351 

22. -After judgment, verdict, or decision—p 352 

23. - After reversal and remand for new trial—p 354 

24. - Other stages of cause—p 354 

25. Grounds of objection—p 354 

26. - Prejudice to defendant's rights in general—p 355 

27. - Rights as to set-off, counterclaim, or other affirmative relief—p 357 

28. - Rights of interveners and third persons—p 361 

29. Dismissal as to part of cause of action—p 362 

30. Dismissal as to one or more codefendants—p 363 

31. - In actions ex contractu—p 365 

32. - In actions ex delicto—p 366 

33. Procedure to effect dismissal, discontinuance, or nonsuit—p 368 


See also descriptive word index in the back of this volume 
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DISMISSAL & NONSUIT 


27 C.J.S. 

n. VOLUNTARY TERMINATION OP SUIT—Continued. 

§ 34. - Notice of application and discontinuance—p 370 

35. -Dismissal as of right on payment or tender of costs—p 371 

36. - Order—p 371 

37. -Imposition of terms in general—p 373 

38. - Payment of costs—p 374 

39. Operation and effect—p 376 

40. Setting aside and reinstating cause—p 385 

41. - Time—p 387 

42. - Grounds—p 387 

43. -Application and notice, and proceedings thereon—p 389 

44. -Effect of reinstatement—p 390 

III. INVOLUNTARY TERMINATION OF SUIT—p 390 

§ 45. In general—p 390 

46. Power to order nonsuit or to dismiss—p 391 

47. Statutory provisions—p 392 

48. Right to dismissal or nonsuit—p 392 

49. -Estoppel or waiver of right—p 393 

50. Parties entitled to dismissal—p 394 

51. Parties entitled to oppose dismissal—p 396 

52. Dismissal as to part of cause of action or part of codefendants—p 396 

53. Condition of cause—p 398 

54. Stipulations as to dismissal and enforcement thereof—p 398 

55. Grounds—p 399 

56. -Vexatious or fictitious suit, laches, res judicata, or pendency of another 

suit—p 403 

57. - Want of authority to bring suit—p 404 * 

58. -Error as to nature or form of remedy and misjoinder—p 405 

59. -Disobedience of order of court—p 406 

60. -Want of jurisdiction—p 408 

61. -Irregularities in proceedings generally—p 410 

62. -Obj ections relating to process—p 410 

63. - Objections relating to parties—p 415 

64. - Objections relating to pleadings—p 420 

65 (1). - Want of prosecution—p 426 

65 (2).-Exercise of power—p 432 

65 (3).-Excuses for delay—p 441 

65 (4).-Duty of defendant to expedite—p 452 

66. Procedure to effect—p 453 

67. -Form and requisites of motion—p 453 

68. - Time of motion—p 455 

69. -Notice of motion—p458 

70. -Renewal of motion—p 460 

71. -Hearing and determination—p 460 

72. -Judgment or order in general—p 468 

73. -Dismissal absolute or without prejudice—p 471 

74. - Conditions—p 475 

75. Discontinuance by operation of law—p 476 

76. Dismissal or nonsuit on court’s own motion —p 479 

77. Operation and effect—p 482 

78. Setting aside dismissal or nonsuit and reinstatement of cause—p 489 

79. -Time for setting aside and reinstatement—p 492 

80. -Notice of motion—p 496 


See also descriptive word index in the back of this Volume 
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§1 DISMISSAL & NONSUIT 27 C.J.S. 

m. INVOLUNTARY TERMINATION OF SUIT—Continued. 

§ 81. -Grounds—p 496 

82. -Application, hearing, and order—p 500 

83. -Imposition of terms—p 504 

84. -Waiver of objection—p 504 

85. -Operation and effect—p 505 

86. Curing or waiving discontinuance—p 505 

See also descriptive word index in the back of this Volume 


I. DEFINITIONS 


§ 1. Dismissal 

Dismissal signifies the final ending of a suit or pro¬ 
ceeding, other than by a final Judgment on the controver¬ 
sy, and is equivalent to a nonsuit or discontinuance, but, 
generally, not to a retraxit. 

Dismissal signifies the final ending of a suit, not 
a final judgment on the controversy, but an end of 
that proceeding. 1 Although the term “dismissed” 
or “dismissal” is now a familiar one in courts of 
law, 2 it was not originally applied to common-law 
proceedings, 3 and seems to have been borrowed 
from proceedings in courts of chancery, where in 


practice it is applied to the removal of a cause out 
of court, without any further hearing, 4 and not to 
the mere annulment of the writ. 6 

Other terms compared and distinguished. A dis¬ 
missal in effect is equivalent to a nonsuit, 6 although 
a distinction has been recognized to the effect that a 
motion to nonsuit is intended to test the sufficiency 
of the evidence, while a motion to dismiss is aimed 
at fatal defects in the pleading.? A dismissal, in 
practice, also imports the same thing as a discontinu¬ 
ance, namely, that the cause is sent out of court; 8 


1. Fla.— Corpus Juris quoted in 
Hewitt v. International Shoe Co., 
148 So. 533, 536, 110 Fla. 37. 

Mo. —Corpus Juris cited in Keyes v. 
Chicago, B. & Q. R. Co., 31 S.W.2d 
50, 61, 326 Mo. 236. 

Corpus Juris quoted in Cooper v. 
Associated Laundries, Inc., App., 
83 S.W.2d 591, 692. 

Okl.— Corpus Juris cited in In re Ini¬ 
tiative Petition NTo. 112, State Ques¬ 
tion No. 167, 7 P.2d 868, 869, 164 
Okl. 257. 

18 C.J. p 1145 note 1. 

2. Ala.—Bullock v. Perry, 3 Stew. & 
P. 319. 

3. Cal.— Corpus Juris cited in Mer- 
ner Lumber Co. v. Silvey, 84 P.2d 
1062, 1064, 29 C.A.2d 426. 

Miss.—Bosley v. Bruner, 24 Miss. 
457, 462. 

18 C.J. p 1145 note 3. 

4. Ala.—Bullock v. Perry, 2 Stew. & 
P. 319, 322. 

Miss.—Bosley v. Bruner, 24 Miss. 457, 
462. 

N.J.—Camden & A. R. Co. v. Stewart, 
19 N.J.Eq. 69. 

Dismissals in equity generally see 
Equity §§ 563-679. 

“Motion to dismiss should be con¬ 
strued as a motion to strike the case 
from the docket of the court." 

Ga.—Brightwell v. Brightwell, 129 S. 
E. 658, 161 Ga. 89. 

5. Miss.—Bosley v. Bruner, 24 
Miss. 457, 462. 


6. Conn.—Galvin v. Birch, 118 A. 826, 
827, 98 Conn. 228. 

Ind.—Davis v. State, 90 N.E.2d 803, 
228 Ind. 159. 

Mich.—Corpus Juris quoted in Pear 
v. Graham, 241 N.W. 865, 867, 258 
Mich. 161. 

Mo.—Corpus Juris cited in Stith v. 
J. J. Newberry Co., 79 S.W.2d 447, 
461, 336 Mo. 467. 

Neb.—Corpus Juris quoted in Temple 
v. Cotton Transfer Co., 253 N.W. 
349, 350, 126 Neb. 287. 

Okl.—In re Initiative Petition No. 
112, State Question No. 167, 7 P. 
2d 868, 154 Okl. 257. 

Tex.—Ramirez v. First State Bank & 
Trust Co. of Rio Grande City, Civ. 
App., 92 S.W.2d 523, reversed on 
other grounds First State Bank & 
Trust Co. of Rio Grande City v. 
Ramirez, 126 S.W.2d 16, 133 Tex. 
178. 

Va.—Corpus Juris Secundum quoted 
in Norwood v. Buffey, 86 S.E.2d 
809, 811, 196 Va. 1051. 

18 C.J. p 1145 note 6. 

Dismissal not on merits is a "non¬ 
suit." 

U.S.—Hotel Woodward Co. v. Ford 
Motor Co., N.Y., 258 F. 322, 169 C. 
C.A 338. 

Va.—Norwood v. Buffey, 86 S.E.2d 
809, 196 Va. 1051. 

Dismissal of complaint under code 
procedure in an action in the na¬ 
ture of what were formerly termed 
"common-law actions" has been held 
equivalent to a nonsuit under the 
common law. 


N.Y.—Niagara F. Ins. Co. v. Camp¬ 
bell Stores, 92 N.Y.S. 208, 101 App. 
Div. 400, affirmed 77 N.E. 1192, 184 
N.Y. 682. 

18 C.J. p 1145 note 6 [b]. 

7. Ga.—Evans v. Josephine Mills, 46 
S.E. 674, 119 Ga. 448. 

Va.—Corpus Juris Secundum cited In 
Norwood v. Buffey, 86 S.E.2d 809, 
811, 196 Va. 1051. 

8. Mich.—Corpus Juris quoted in 
Pear v. Graham, 241 N.W. 865, 867, 
258 Mich. 161. 

Mo.—Alexander v. Haffner, 20 S.W.2d 
896, 898, 323 Mo. 1197. 

Neb.—Corpus Juris quoted in Temple 
v. Cotton Transfer Co., 253 N.W. 
349, 350, 126 Neb. 287. 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 274 P. 192, 193, 51 Nev. 
275. 

N.C.—Corpus Juris cited in Blades v. 
Southern Hy. Co., 12 S.E.2d 553, 
554, 218 N.C. 702. 

18 C.J. p 1145 note 7. 

Terms having same meaning 
The terms "dismissal," "discon¬ 
tinued," "stricken from the docket," 
and "filed away" mean substantially 
the same thing; that is, that the ac¬ 
tion has been stricken from the dock¬ 
et for want of prosecution, or on the 
motion of plaintiff or the court. 

Ky.—Aikman v. South, 97 S.W. 4, 29 
Ky.L. 1201. 

“Dismissal” and “sobreselmiento” 
distinguished 

Philippine.—Lanuza v, Gonzalez, 17 
Philippine 413. 

18 C.J. p 1145 note 7 £b]. 
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but it is not equivalent to a retraxit, unless the par¬ 
ties have agreed to the dismissal. 9 It has also been 
held the equivalent of cancellation within the mean¬ 
ing of a contract to cancel a suit. 10 Ordering a pe¬ 
tition “off calendar” is not synonymous with dis¬ 
missal, but merely means a postponement. 10 * 5 

“Dismiss” is distinguishable from “remand,” 11 
and “to dismiss” has been distinguished from “to 
quash.” 12 

§ 2. Discontinuance 

A discontinuance is a voluntary or involuntary inter¬ 
ruption in the proceedings of a case caused by the failure 
of the plaintiff to continue the suit regularly as he should* 
it is similar to a dismissal, nonsuit, or nolle prosequi, but 
differs from a retraxit. 

A discontinuance, generally speaking, is a failure 
to continue a case regularly from day to day and 
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from term to term from the commencement of the 
suit until final judgment; 13 the chasm or interrup¬ 
tion in proceedings occasioned by the failure of 
plaintiff to continue the suit from time to time as he 
ought, or failure to follow up his case. 14 It is in 
substance and effect an abandonment by the moving 
party of his pending cause, 15 but it means no more 
than a declaration of plaintiff's willingness to stop 
the pending action and is neither an adjudication 
of his cause by the proper tribunal nor an acknowl¬ 
edgment by him that his claim is not well found¬ 
ed. 16 A discontinuance may be either voluntary, as 
where plaintiff withdraws his suit, 17 or involuntary, 
as where in consequence of some technical omis¬ 
sion or mispleading the suit is deemed out of court. 13 

Other terms compared and distinguished . A dis¬ 
continuance has been spoken of as a species of dis¬ 
missal, 19 as being equivalent to marking the cause 


S. Wash.—State Medical Examin¬ 
ing Bd. v. Stewart, 89 P. 475, 46 
Wash. 79, 123 Am.S.R. 915, 11 L.R. 
A..N.S., 557, 13 Ann.Cas. 653. 

18 C.J. p 1145 notes 8, 9. 

“There is well-recognized distinc¬ 
tion between a dismissal voluntari¬ 
ly made by the clerk’s entry, which 
is presumed to be without prejudice 
to the bringing of another action, and 
a dismissal entered in open court pur¬ 
suant to stipulation, which is ordi¬ 
narily effective as a retraxit.” 

Cal.—Lewis v. Johnson, 86 P.2d 99, 
102, 12 C.2d 558. 

Breznikar v. T. J. Topper Co., 72 
P.2d 895, 23 C.A.2d 298—Lamb v. 
Herndon, 275 P. 503, 97 C.A. 193. 

10. Ind.—Klitze v. Smith, 91 N.E. 
748, 749, 46 Ind.App. 26. 

10.5 Cal.—In re Lyle’s Guardianship', 
174 P.2d 906, 77 C.A.2d 153. 

11. U.S.—Northern Pac. Terminal 
Co. v. Lowenberg, C.C.Or., 18 F. 
339, 341, 9 Sawy. 348. 

18 C.J. p 1141 note 76 [a]. 

12. Miss.—Bosley v. Bruner, 24 
Miss. 457, 462. 

13. Mo.—Ferber v. Brueckl, 17 S.W. 
2d 524, 527, 322 Mo. 892. 

Bagby v. Kirby, 35 S.W.2d 54, 56, 
225 Mo.App. 1190. 

Ohio.—Sampliner v. Bialosky, 25 
Ohio N.P., N.S., 161, 164. 

18 C.J. p 1146 note 11 [b]. 

“Discontinuance” has a well-settled 
meaning in the law, and has had from 
a very ancient time. 

Va.—Payne v. Buena Vista Extract 
Co., 98 S.E. 34, 39, 124 Va. 296. 
Discontinuance in criminal cases see 
Criminal Law § 464. 

Submission to arbitration as a dis¬ 
continuance see Arbitration and 
Award § 30 b. 

27 C.J.S.—21 


14. U.S.—Corpus Juris Secundum 
cited in Perkins v. Southern Coal 
Corp., D.C.Va., 96 F.Supp. 8, 11, 
affirmed, C.A., 190 F.2d 692. 

Mo.—Alexander v. Haffner, 20 S.W. 

2d 896, 898, 323 Mo. 1197. 

Ohio.—Sampliner v. Bialosky, 25 
Ohio N.P., N.S., 161, 164. 

Pa.—Bucci v. Detroit Fire & Marine 
Ins. Co., 167 A. 425, 427, 109 Pa. 
Super. 167. 

18 C.J. p 1146 note 11. 

Similar definitions 

(1) “A chasm or gap left by neg¬ 
lecting to enter a continuance.” 

N.H.—Taft v. Northern Transp. Co., 

56 N.H. 414, 416. 

(2) A gap or chasm in proceeding 
after suit is pending. 

Ala.—Ex parte Shade, 43 So.2d 319, 
253 Ala. 139. 

(3) Other definitions see 18 C.J. p 
1146 note 11 [a]. 

“Discontinuance” occurs whenever 
plaintiff leaves a chasm in the plead¬ 
ings or proceedings of his cause, 
as by not continuing the process, or 
by not proceeding regularly as he 
ought to do, whereby his suit is by 
operation of the common law to be 
regarded as discontinued. 

Fla.—Harrington v. Bowman, 143 So. 
651, 654, 106 Fla. 86. 

15. U.S.—Wilson v. Smith, C.C.Pa., 
117 F. 707, affirmed 126 F. 916, 61 
C.C.A. 446. 

Ark.—Murrell v. Exchange Bank, 271 
S.W. 21, 23, 168 Ark. 645, 44 A. 
L.R. 1391. 

Cal,—Carvel v. Arents, 272 P.2d 858, 
126 C.A.2d 776. 

Pa.—Corpus Juris quoted in Snyder 
v. Snyder, 19 Pa.Dist. & Co. 125, 
126, 25 Berks Co. 188, 47 York 
Leg.Rec. 111. 

18 C.J. p 1146 note 13. 
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“Abandonment” and “discontinuance” 
compared and distinguished 
La.—Guccione v. New Jersey Ins. 
Co. of Newark, N. J., App., 167 
So. 845, 848. 

16. Pa.—Corpus Juris quoted in 
Snyder v. Snyder, 19 Pa.Dist. & 
Co. 125, 126, 26 Berks Co. 188, 
47 York Leg.Rec. 111. 

R.I.—Corpus Juris Secundum cited In 
Rebelo v. Cardoso, 103 A.2d 80, 83, 
81 R.I. 360. 

18 C.J. p 1146 note 14. 

17. Miss.—Hunt v. Griffin, 49 Miss. 
742. 

N.J.—In re Jacobsen’s Estate, 39 A. 

2d 704, 22 N.J.Misc. 417. 

18 C.J. p 1146 note 15. 

“Voluntary discontinuance is a vol¬ 
untary action on the part of plain¬ 
tiff whereby his case goes out of 
court without a decision on the 
merits.” 

Mo.—Ferber v. Brueckl, 17 S.W.2d 
524, 527, 322 Mo. 892. 

18. Alderman v. Puleston, 24 So. 
2d 527, 156 Fla. 731. 

Miss.—Hunt v. Griffin, 49 Miss. 742. 
18 C.J. p 1146 note 16. 

“Discontinuance can only be pred¬ 
icated of some positive act of the 
actor in the proceeding, or in con¬ 
sequence of the actor’s failure or 
omission to perform some precedent 
duty enjoined upon the actor by 
law.” 

Ala.—Ex parte Doak, 66 So. 64, 67, 
188 Ala. 406. 

19. Ala.—Bullock v. Perry, 2 Stew. 
& P. 319. 

Dismissal as equivalent to discon¬ 
tinuance see supra § i. 
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"settled,” 20 or "withdrawing suit,” 21 and as be¬ 
ing somewhat similar to a nonsuit, 22 although a dis¬ 
tinction between discontinuance and nonsuit has 
been recognized. 23 A voluntary discontinuance is 
also like a nolle prosequi; 24 but technically it dif¬ 
fers from a retraxit, in that it does not, like a re¬ 
traxit, operate as an extinguishment of the cause, 
but leaves plaintiff free to bring another suit. 25 

§ 3. Nonsuit 

a. In general 

b. Non prosequitur 

a. In General 

A nonsuit, whether voluntary or Involuntary, Is a 
Judgment against the plaintiff when he is unable to prove 
his case, or when he refuses or neglects to proceed to 
the trial of a cause after it has been put at issue. It is 
in effect like a dismissal, but differs from a retraxit. 
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Nonsuit is the name of a judgment given against 
plaintiff when he is unable to prove his case, or when 
he refuses or neglects to proceed to the trial of a 
cause after it has been put at issue, without deter¬ 
mining such issue, 26 although the term "nonsuit” 
is sometimes broadly applied to a variety of termi¬ 
nations of an action which do not adjudicate the 
issues on the merits. 27 

A nonsuit is of two kinds, voluntary and invol¬ 
untary. 28 A voluntary nonsuit is an abandonment 
of his cause by a plaintiff who allows a judgment 
for costs to be entered against him by absenting him¬ 
self or failing to answer when called on to hear the 
verdict. 29 An involuntary or compulsory nonsuit 
takes place where plaintiff, on being called, when 
his case is before the court for trial, neglects to ap- 


20. N.Y.—Pomaranz v. Marcus, 87 
N.Y.S. 941, 93 App.Div. 552. 

21. Pa.—Lowry v. McMillan, 8 Pa. 
157, 49 Am.D. 501. 

22. Fla.—Harrington v. Bowman, 
143 So. 651, 654, 106 Fla. 86. 

La.—State ex rel. Hammon v. Hef¬ 
lin, 4 La.App. 322. 

Mo.—Alexander v. Haffner, 20 S.W. 

2d 896, 323 Mo. 1197. 

Ohio.—Sampliner v. Bialosky, 25 
Ohio N.P., N.S., 161, 164. 

Pa.—Bucci v. Detroit Fire & Marine 
Ins. Co., 167 A. 425, 427, 109 Pa. 
Super. 167. 

Va.—Payne v. Buena Vista Extract 
Co., 98 S.E. 34, 39, 124 Va. 296. 

18 C.J. p 1146 note 19. 

‘"There exists no essential differ¬ 
ence between a discontinuance and 
a voluntary non-suit.” 

La.—Shepard Realty Co. v. United 
Shoe Stores Co., 190 So. 383, 388, 
193 La. 211—Davis v. Young, 35 
La. Ann. 739, 740—Dennistoun v. 

Rist, 9 La.Ann. 464. 

23. Pa.—Lamb v. Greenhouse, 59 
Pa.Super. 329, 332. 

S.C.— Corpus Juris Secundum cited 
in Romanus v. Biggs, 59 S.E.2d 
645, 649, 217 S.C. 74. 

18 C.J. p 1146 note 20. 

24. Conn.—Nettleton v. Gridley, 21 
Conn. 531, 56 Am.D. 378. 

25. U.S.—Wilson v. Smith, C.C.Pa., 
117 F. 707, affirmed 126 F. 916, 61 
C.C.A. 446. 

IS C.J. p 1146 note 22. 

26. Cal.— Corpus Juris Secundum 
quoted in Solomons v. Lumsden, 
213 P.2d 132, 134, 95 C.A.2d Supp. 
924 

N.J.—Wyckoff v. Bradley, 172 A. 

790, 113 N.J.Law 104. 

N.C.—Blades v. Southern Ry. Co., 12 
S.E.2d 553, 218 N.C. 702—Cooper v. 
Crisco, 161 S.E. 310, 201 N.C. 739. 
R.I.—Giarrusso v. Brown & Sharpe 


Mfg. Co., 50 A.2d 72, 72 R.I. 229. 
IS C.J. p 1147 note 23. 

Under strict common-law interpre¬ 
tation, “nonsuit” meant a judgment 
rendered against plaintiff when he 
was unable to prove his case or when 
he refused or neglected to proceed 
to a trial on the merits. 

U.S.—Sachs v. Ohio Nat. Life Ins. 

Co., C.C.A.J11., 131 F.2d 134. 
Similar definitions 

(1) “The name of a judgment ren¬ 
dered against a plaintiff in a legal 
proceeding upon his inability to 
maintain his case in court, or when 
he is in default in prosecuting his 
suit or in complying with the stat¬ 
utes or orders of the court.” 

Conn.—Galvin v. Birch, 118 A. 826, 

827, 98 Conn. 228. 

(2) Other definitions see 18 C.J. 
p 1147 note 23 [a] [b]. 

Direction to Jury to find for de¬ 
fendant is in effect a nonsuit, and 
must be so treated. 

Mont.—Creek v. McManus, 32 P. 675, 
13 Mont. 152—McKay v. Montana 
Union R. Co., 31 P. 999, 13 Mont. 
15. 

27. Cal.—McColgan v. Jones, Hub¬ 
bard & Donnell, 78 P.2d 1010, 11 
C.2d 243. 

Nonsuit as in the nature of demur¬ 
rer to the evidence see Trial 
§ 225. 

28. U.S.—Hammergen v. Schur- 
meier, C.C.Minn., 3 F. 77, 1 Mc¬ 
Crary, 436. 

Ill.—Herring v. Poritz, 6 Ill.App. 
208, 211. 

R.I.—Giarrusso v. Brown & Sharpe 
Mfg. Co., 50 A.2d 72, 72 R.I. 229. 

29. Ala.—Corpus Juris cited in 
Deal v. Camden Fire Ins. Co., 160 
So. 225, 230 Ala. 141. 

Fla.—Corpus Juris cited in J. 

Schnarr & Co. v. Virginia-Carolina 
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Chemical Corporation, 159 So. 39 
41, 118 Fla. 258. 

N.C.—Corpus Juris cited in Nantaha- 
1 a Power & Light Co. v. Whiting 
Mfg. Co., 184 S.E. 48, 49, 209 N. 
C. 560. 

Tex.—Harris v. Phillips, Civ.App., 56 
S.W.2d 253, error dismissed. 

18 C.J. p 1147 note 25. 

Similar definitions 

(1) “A neglect of the plaintiff to 
appear and prosecute his suit, or a 
voluntary withdrawal from the suit, 
after appearance.” 

Vt.—Smith v. Crane, 12 Vt. 487, 490. 

(2) A withdrawal or abandonment 
by plaintiff of his case with costs 
adjudged against him, with no ad¬ 
judication on the merits, and with 
the right to file a new action, leaving 
the situation as though action had 
never been filed. 

D.C.—Halpern v. Gunn, Mun.App., 57 
A.2d 741. 

(3) Other definitions see 18 C.J. p 
1147 note 25 [a]. 

Equivalent to abandonment 

“A voluntary nonsuit is equivalent 
to an abandonment.” 

La.—Shepard Realty Co. v. United 
Shoe Stores Co., 190 So. 383, 38 8, 
193 La. 211—Davis v. Young, 35 
La.Ann. 739, 740. 

At common law one essential of 
nonsuit was the abandonment of 
the case by plaintiff. 

Nev.—Danforth v. Danforth, 166 P. 
927, 40 Nev. 435. 

Nonsuit held voluntary notwith¬ 
standing the record recited that 
plaintiff took an involuntary non¬ 
suit. 

Mo.—McDonnell v. G. B. Peck Dry 
Goods Co., 228 S.W. 759. 

Manning v. Driscoll's Estate, 
App., 164 S.W. 2d 981, opinion 
quashed on other grounds State ex 
rel. Manning v. Hughes, 174 S.W. 
2d 200, 351 Mo. 780. 
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pear, or when he has given no evidence on which 
a jury could find a verdict; 30 but it has been held 
that a nonsuit will be deemed involuntary only when 
it is prompted by an adverse ruling of the court, 
which is preclusive of a recovery by plaintiff, 31 or 
which impedes the proper presentation of his cause 
of action. 32 Whether a nonsuit is voluntary or in¬ 
voluntary depends on the manner in which it is in¬ 
voked, as ascertained by the attendant circumstanc¬ 
es, and not on its designation by the court or plain¬ 
tiff. 33 

As a rule, a nonsuit is not a final disposition of 
the cause on the merits and does not bar another suit 
on the same cause of action, 34 and for this rea¬ 
son a nonsuit is in many instances important; 35 
but it has been held to be a judgment on the merits, 
where it is peremptorily ordered for a failure or in¬ 
sufficiency of evidence. 36 
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Other terms compared and distinguished . A non¬ 
suit is in effect like a dismissal, as stated supra § 1, 
and is sometimes informally entered as a dismiss¬ 
al; 37 but it differs from a retraxit in that in case 
of a nonsuit plaintiff may begin his suit again, which 
he cannot do in case of a retraxit. 33 It has also 
been compared with discontinuance supra § 2, and 
distinguished from continuance. 33 

b. Non Prosequitur 

A non prosequitur Is a form of dismissal Judgment 
entered against a plaintiff because of his failure to con¬ 
tinue his suit. 

A non prosequitur is a form of dismissal judg¬ 
ment which is entered against a plaintiff by reason 
of his failure to continue the suit from time to time 
as he ought. 40 In effect it is like a nonsuit. 41 


30. Colo.— Corpus Juris cited in 
Haefeli v. Ahlstrand, 73 P.2d 1378, 
1380, 101 Colo. 296. 

Fla.—Corpus Juris quoted in J. 

Schnarr & Co. v. Virginia-Carolina 
Chemical Corporation, 159 So. 39, 
41, 118 Fla. 258. 

18 C.J. p 1147 note 26. 

31. Fla.—Crews v. Woods, 59 So.2d 
526— Corpus Juris cited in Hart- 
quist v. Tamiami Trail Tours, 190 
So. 533, 540, 139 Fla. 328. 

Mo.—Segall v. Garlichs, 281 S.W. 
693, 313 Mo. 406—McFarland v. 
O’Reilly, 272 S.W. 692, 308 Mo. 322. 

Corpus Juris cited in Interna¬ 
tional Harvester Co. v. McLaugh¬ 
lin, 52 S.W. 2d 227, 227 Mo.App. 
221 . 

18 C.J. p 1147 note 27. 

Voluntary termination on adverse 
ruling generally see infra § 10. 
Inevitable consequence of ruling 
Where a nonsuit is the inevitable 
consequence of a ruling adverse to 
plaintiff’s contention that the ex¬ 
ecution of the contract sued on was 
admitted by defendant’s answer, it 
is involuntary. 

S.C.—Marlboro Cotton Mills v. 
O’Neal, 103 S.E. 781, 114 S.C. 459. 

32. Fla.—Hartquist v. Tamiami 
Trail Tours, 190 So. 533, 133 Fla. 
328. 

33. Mo.—Hogan-Sunkel Heating Co. 
v. Bradley, 7 S.W.2d 255, 320 Mo. 
185. 

Simply to call nonsuit involuntary 
in record does not make it so. 

Mo. —Hogan-Sunkel Heating Co. v. 
Bradley, supra—Segall v. Garlichs, 
281 S.W. 693, 313 Mo. 406—Mc¬ 
Donnell v. G. B. Feck Dry Goods 
Co., 228 S.W. 759. 

34. Mich.— Corpus Juris quoted in 
Fear v. Graham, 241 N.W. 865, 
867, 258 Mich. 161. 


Tenn.—Long v. Kirby-Smith, 292 S. 
W.2d 216. 

Va.—Payne v. Buena Vista Extract 
Co., 98 S.E. 34, 39, 124 Va. 296. 
Wyo.—Mulhern v. Union Pac. R. 

Co., 2 Wyo. 465. 

18 C.J. p 1147 note 28. 

Historical discussion of doctrine 
N.H.—Ordway v. Boston & M. R. 

Co., 45 A. 243, 69 N.H. 429. 

Test whether nonsuit 
j “It is generally a safe test of 
the question whether the result in 
any case is a nonsuit or a judg¬ 
ment upon the merits to inquire 
whether the determination would be 
a bar to another proceeding for the 
same relief between the same par¬ 
ties.” 

N.Y.—Forbes v. Chichester, 26 N.E. 
914, 3 Silv.A. 430, 434. 

35. N.C.—Bradshaw v. Citizens’ 

Nat. Bank, 90 S.E. 789, 790, 172 N. 
C. 632. 

18 C.J. p 1147 note 28 [b]. 

36. Colo.—Corpus Juris cited in El¬ 
liott v. Parr, 66 P.2d 819, 821, 100 
Colo. 204. 

N.H.—Ordway v. Boston & M. JR. 
Co., 45 A. 243, 69 N.H. 429. 

37. W.Va.—Glascock v. Brandon, 12 
S.E. 1102, 35 W.Va. 84. 

38. Me.—Hayden v. Maine Cent. R. 
Co., 108 A. 681, 118 Me. 442. 

Tenn.—Long v. Kirby-Smith, 292 
S.W.2d 216. 

Va.—Pinner v. Edwards, 6 Rand 675, 
27 Va. 675. 

W.Va.—South Branch R. Co. v. 

Long, 26 W.Va. 692, 700. 

18 C.J. p 1148 note 34. 

Other statement of distinction 
“A retraxit differs from a nonsuit 
in that one is negative and the oth¬ 
er positive; the nonsuit is a mere 
default and neglect of the plaintiff, 
and therefore he is allowed to begin 
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his suit again upon payment of 
costs; but a retraxit is an open and 
voluntary renunciation of his suit in 
court, and by this he forever loses his 
action.” 

N.C.—Steele v. Beaty, 2 S.E.2d 854, 
215 N.C. 680. 

Or.—Hill v. Wilson, 2 50 P. 840, 841, 
119 Or. 636. 

Pa.—Bucci v. Detroit Fire & Marine 
Ins. Co., 167 A. 425, 427, 109 Pa. 
Super. 167. 

Va.—Hoover v. Mitchell, 25 Gratt. 

387, 390, 66 Va. 387, 390. 

18 C.J. p 1148 note 34 [a]. 

39. S.C.—Corpus Juris Secundum 
cited in Romanus v. Biggs, 59 S.E. 
2d 645, 648, 217 S.C. 77. 

Tenn.—Williams v. King, 1 Overt. 
185. 

18 C.J. p 1147 note 30 [a]. 

40. Fla.—Hewitt v. International 
Shoe Co., 148 So. 533, 536, 110 Fla. 
37. 

“Hon pros is a judgment entered 
when the plaintiff at any stage of 
the proceedings fails to prosecute his 
action, or any part of it, in due time. 
The judgment is entered at the in¬ 
stance of defendant who obtains costs 
against the plaintiff. This type of 
judgment is now in the form of a 
judgment of involuntary nonsuit.” 
N.C.—Steele v. Beaty, 2 S.E.2d 854, 
856, 215 N.C. 680. 

33 C.J. p 1061 note 26 [a]. 

41. Fla.—Hewitt v. International 
Shoe Co., 148 So. 533, 110 Fla. 37. 

Mo.—Corpus Juris cited in Keyes v. 
Chicago, B. & Q. R. Co., 31 S.W.2d 
50, 61, 326 Mo. 236. 

18 C.J. p 1147 note 31. 

“Hon prosequitur” is commonly 
called a “nonsuit,” and covers judg¬ 
ment by non prosequitur, nolle pros¬ 
equi, and technical nonsuits, and al¬ 
so judgments of nonsuit entered un¬ 
der statute or rules. 
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§| 4-5 DISMISSAL & NONSUIT 

§ 4. Nolle Prosequi 

A nolle prosequi is an agreement not to proceed fur¬ 
ther in the suit as to a particular person or cause of 
action. 

A “nolle prosequi” is a formal entry on the record 
by plaintiff, by which he declares that he will no 
further prosecute the case, either as to some of the 
counts, or some of defendants, or altogether; 41 - 50 
an agreement not to proceed further in the suit as 
to a particular person or cause of action. 42 It does 
not amount to a retraxit, 43 but has the effect of a 
discontinuance as stated supra § 2. In some states 
it is superseded by judgments of voluntary non¬ 
suit. 44 


§ 5. Retraxit 

A retraxit is an open and voluntary renunciation of 
a claim in court; a formal and final renunciation of the 
plaintiff’s right of action, operating as a perpetual bar 
thereto. 

A retraxit is an open and voluntary renunciation 
of a claim in court. 45 To constitute a retraxit there 
must be a formal and final renunciation of plaintiff’s 
right of action by which it is carried into the judg¬ 
ment, 46 and, ordinarily, a dismissal is effective as a 
retraxit where it is entered in open court pursuant 
to a stipulation or motion, 47 but not in the absence 
of such stipulation or a motion addressed to the 
court. 48 The retraxit must be entered by plaintiff 
in person, 49 or must be entered with the personal 


W.Va.—Buena Vista Freestone Co. v. 

Parrish, 12 S.E. 817, 34 W.Va. 652. 
41.50 Tenn.—State ex rel. Under¬ 
wood v. Brown, 244 S.W.2d 168, 193 
Tenn. 113. 

42. Fla.—Hewitt v. International 
Shoe Co., 148 So. 533, 536, 110 Fla. 
37. 

18 C.J. p 1148 note 46. 

In criminal cases see Criminal Law 
§§ 456-463. 

Similar definition 

“An entry made on the record by 
which the plaintiff declares that he 
will proceed no further.” 

N.C.—Steele v. Beaty, 2 S.E.2d 854, 
856, 215 N.C. 680. 

43. Fla.—Broward v. Roche, 21 Fla. 
465. 

18 C.J. p 1148 note 47. 

A retraxit differs from a nolle pros¬ 
equi in that it is a bar to any future 
action for the same cause, whereas 
the nolle prosequi is not, unless made 
after judgment. 

Fla.—Broward v. Roche, supra. 

44. N.C.—Steele v. Beaty. 2 S.E.2d 
854, 215 N.C. 680. 

45. U.S.—Bertelsen v. White. D.C. 
Mass., 58 F.2d 792, 795, affirmed, 
C.C.A., .65 F.2d 719. 

Ga.—Corbin v. Goepper, 192 S.E. 24, 
184 Ga. 559. 

Me.—Hayden v. Maine Cent. R. Co., 
108 A. 681, 118 Me. 442. 

N.C.—Steele v. Beaty, 2 S.E.2d 864, 
856, 215 N.C. 680. 

Okl.—Boettcher Oil & Gas Co. v. 
Westmoland, 113 F.2d 824, 189 Okl. 
110 . 

Va.—Virginia Concrete Co. v. Board 
of Sup’rs of Fairfax County, 91 S. 
E.2d 415, 197 Va.- 821—Tate v. Bank 
of New York, 32 S.E. 476, 478, 96 
Va. 765. 

W.Va.—Pethtel v. McCullough, 39 S, 
E. 199, 200, 49 W.Va. 520. 

18 C.J. p 1148 note 36. 

Discontinuance distinguished see su¬ 
pra S 2. 

Dismissal distinguished see supra § 

1 . 


Similar definitions 

(1) “A formal and voluntary renun¬ 
ciation in open court of a cause of 
action therein pending.” 

Okl.—Corpus Juris cited in Savery v. 
Mosely, 76 F.2d 902, 904, 182 Okl. 
133. 

(2) “The act by which a plaintiff 
abandons his claim and withdraws 
his suit.” 

Ga.—West v. Flynn Realty Co., 186 
S.E. 753, 754, 53 Ga.App. 594. 
N.C.—Steele v. Beaty, 2 S.E.2d 854, 
856, 215 N.C. 6S0. 

(3) Other definitions. 

Vt.—Sheffer v. B. B. Perkins & Co., 
75 A. 6, 7, 83 Vt. 185, 25 L.R.A.,N.S., 
1313. 

46. Ala.—Southern R. Co. v. Mcln- 
tire, 53 So. 158, 169 Ala. 42. 

Cal.—Burke v. W. R. Chamberlin & 
Co., 125 P.2d 120, 61 C.A.2d 419. 
Okl.—Savery v. Mosely, 76 P.2d 902, 
182 Okl. 133. 

Acts not constituting retraxit 

(1) Covenants not to sue, in con¬ 
sideration of payment by defendants 
of specified sums to plaintiffs. 

Cal.—Beck v. Bel Air Properties, 286 
P.2d 503, 134 C.A.2d 834. 

(2) A dismissal on the condition or 
contingency that the costs be paid 
by defendant, since it is not a re¬ 
nunciation of plaintiff's cause of ac¬ 
tion. 

U.S.—Haldeman v. U. S., Ky., 91 U.S. 
584, 23 L.Ed. 433. 

Ga.—Corbin v. Goepper, 192 S.E. 24, 
184 Ga. 559. 

(3) Filing of action against coun¬ 
ty for money paid out for tax title 
because of alleged invalidity of tax 
sale as not constituting a “retrax¬ 
it” of pending action by same plain¬ 
tiff, based on the tax title, to quiet 
title against a different defendant. 
Okl.—Savery v. Mosely, 76 P.2d 902, 

182 Okl. 133. 

(4) Stipulation for dismissal of 
cause with prejudice. 

Fla.—Martin v, Burney, 34 So.2d 36, 
160 Fla. 183. 


(5) Withdrawal of a certain count 
in a complaint. 

Ala.—Southern R. Co. v. McEntire, 
53 So. 158, 169 Ala. 42. 

Under Federal Tort Claims Act 
Where plaintiff was injured through 
negligence of Air Force officer acting 
in course of his employment, dis¬ 
missal of plaintiff’s action in state 
court against such officer as individ¬ 
ual, which was entered without preju¬ 
dice and was not renunciation of 
claim, was not retraxit and did not 
preclude maintenance of action 
against United States under Federal 
Tort Claims Act. 

U.S.—Purcell v. U. S., D.C.Cal., 130 
F.Supp. 882. 

47. Cal.—Gagnon Co. v. Nevada Des¬ 
ert Inn, 289 P.2d 466, 45 C.2d 448 
—Lewis v. Johnson, 86 P.2d 99, 12 
C.2d 558. 

Markwell v. Swift & Co., 272 P. 
2d 47, 126 C.A.2d 245. 

Okl.—Amos v. Johnston, 19 P.2d 344, 
162 Okl. 115. 

To operate as a retraxit an order 
of dismissal must be made on motion 
of one party on the written consent 
of the other. 

Cal.—Stoutenborough v. San Francis¬ 
co Bd. of Education, 38 P. 449, 104 
C. 664. 

48. Cal.—Gagnon Co. v. Nevada Des¬ 
ert Inn, 289 P.2d 466, 45 C.2d 448 
—Lewis v. Johnson, 86 P.2d 99, 12 
C.2d 558. 

Hildebrand v. Delta Lumber & 
Box Co., 153 P.2d 377, 67 C.A.2d 88 
—Burke v. W. R. Chamberlin & 
Co., 125 P.2d 120, 51 C.A.2d 419. 

49. Cal.—Bogardus v. O'Dea, 287 P. 
149, 105 C.A. 189. 

N.C.—Steele v. Beaty, 2 S.E.2d 854, 
856, 215 N.C. 680. 

Or.—Hill v. Wilson, 250 P. 840, 119 
Or. 636. 

6 C.J. p 647 note 45—18 C.J. p 1148 
note 40. 

“A retraxit occurred at common 
law when a plaintiff came into court 
in person and voluntarily renounced 
his suit or cause of action.*' 
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consent of the plaintiff given, voluntarily, 50 and in 
open court; 51 and it must be made after the declara¬ 
tion is filed; as otherwise it will then operate only 
as a nonsuit. 52 

Operation and effect . A retraxit operates as a 
dismissal of the cause with prejudice; 53 and as a 
perpetual bar to the cause of action, 54 on the theory 


DISMISSAL & NONSUIT §§ 5-7 

that plaintiff has received satisfaction for his 
claim. 55 

The doctrine with respect to retraxit has been ex¬ 
pressly held to be obsolete and unknown to modern 
practice in some jurisdictions; 56 but in others a 
special plea of retraxit is a good plea and cannot 
be stricken as a nullity. 57 


II. VOLUNTARY TERMINATION OP SUIT 


§ 6. In General 

In the absence of statute or rule of court, the matter 
of taking a nonsuit, or dismissing or discontinuing an ac¬ 
tion, is controlled by the common law. 

As has been noted in preceding sections, a suit 
may be voluntarily terminated by the plaintiff by a 
discontinuance, supra § 2; nonsuit, supra § 3; or 
by a retraxit, supra § 5. In the absence of statute 
or rule of court, the question as to taking a volun¬ 
tary nonsuit, or discontinuing or dismissing an ac¬ 
tion, is controlled wholly by the common law as 
announced or modified by legal decisions; 58 and 


the right of plaintiff voluntarily to terminate his 
suit, as controlled by the common law or by stat¬ 
ute, or by both, will be considered infra § 7 et seq. 

§ 7. Right to Dismissal, Discontinuance, or 
Nonsuit 

A plaintiff ordinarily has the legal right to discon¬ 
tinue or dismiss his suit, or to take a voluntary nonsuit, 
provided he applies for it at the proper time, and the 
rights of the defendant are not prejudiced thereby. 

Plaintiff has no absolute right at all times and 
under all circumstances to discontinue, dismiss, or 
take a nonsuit, 59 without prejudice to the bringing 


Cal.—Lamb v. Herndon, 275 P. 503, 
507, 97 C.A. 193. 

50. Colo.—Hallack v. Loft, 34 P. 568, 
19 Colo. 74, 81. 

18 C.J. p 1148 note 41. 

Authority of attorney to enter re¬ 
traxit see Attorney and Client § 
87. 

51. Cal.—Lewis v. Johnson, 86 P.2d 
99, 12 C.2d 558. 

18 C.J. p 1148 note 42. 

At common law a retraxit by plain¬ 
tiff could not be entered except in 
open court, nor even then without 
leave of the court, nor at all if it 
worked prejudice to any other party, 
either defendant or coplaintiff. 

Ga.—Harvey v. Boyd, 101 S.E. 708, 
24 Ga.App. 561. 

52. N.C.—Steele v. Beaty, 2 S.E.2d 
854, 215 N.C. 680—Eagin v. Mus- 
grove, 61 N.C. 13. 

Pa.—Lowry v, McMillan, 8 Pa. 157, 
49 Am.D. 501. 

Nonsuit distinguished see supra § 3. 

53. Okl.—Savery v. Mosely, 76 P.2d 
902, 182 Okl. 133. 

Modem, name for "retraxit” is dis¬ 
missal with prejudice. 

Cal.—Robinson v. Hiles, 260 P.2d 194, 
119 C.A.2d 666. 

54. Ga.—Corbin v. Goepper, 192 S.E. 
24, 184 Ga. 559. 

West v. Flynn Realty Co. f 186 S. 
E. 753, 53 Ga.App. 594. 

Me.—Hayden v. Maine Cent. R. Co., 
108 A. 681, 118 Me. 442. 

N.J.—Kelleher v. Lozzi, 80 A.2d 196, 
7 N.J. 17. 

Okl.— Corpus Juris cited in Continen¬ 
tal Casualty Co. v. Derrick, 86 P.2d 


798, 799, 184 Okl. 267—Turner v. 
Fleming, 130 P. 551, 37 Okl. 75, 45 
L.R.A.,N.S., 265, Ann.Cas.l915B 831. 
Or.—Hill v. Wilson, 250 P. 840, 119 
Or. 636. 

Tenn.—Long- v. Kirby-Smith, App., 
292 S.W.2d 216. 

Va.—Virginia Concrete Co. v. Board 
of Supers of Fairfax County, 91 S. 
E.2d 415, 197 Va. 82L 
W.Va.—Pethtel v. McCullough, 39 S. 

E. 199, 49 W.Va. 520. 

18 C.J. p 1148 note 38. 

Retraxit as to one or more codefend¬ 
ants see infra §§ 30-32. 

Distinguished from voluntary with¬ 
drawal 

At common law a "retraxit” differed 
from plaintiff’s voluntary withdraw¬ 
al of his action in that a retraxit 
terminated both the action and the 
right of action, while a withdrawal 
terminated the action, only leaving 
plaintiff right to recommence a suit 
on same alleged right, although the 
pending action was as effectively dis¬ 
missed by the one as by the other. 
Ga.—Harvey v. Boyd, 101 S.E. 708, 
24 GaJApp. 561. 

55. Cal,—Hildebrand v. Delta Lum¬ 
ber & Box Co., 153 P.2d 377, 67 
C.A2d 88—Commercial Transfer v. 
Daigh & Stewart, 91 P.2d 951, 953, 
33 C.A.2d 370. 

“Even at common law the doctrine 
of retraxit was based upon the the¬ 
ory that the complainant had by his 
withdrawal announced that he had 
received satisfaction . . . and 

he having been satisfied, his cause of 
action was at an end.” 

3 ?; 


Cal.—Commercial Transfer v. Daigh 
& Stewart, supra. 

Unless some satisfaction has been 
received by plaintiff for the dismissal, 
there can be no retraxit. 

Cal.—Key v. Caldwell, 104 P.2d 87, 39 
C.A.2d 698. 

56. Minn.—Walker v. St. Paul City 

R. Co., 53 N.W. 1068, 52 Minn. 127. 
Tenn.—Lindsay v. Allen, 82 S.W. 171, 

112 Tenn. 637. 

Long v. Kirby-Smith, App., 292 

S. W.2d 216. 

18 C.J. p 1148 note 44. 

57. Miss.—Williams v. Northern 
Bank, 15 Miss. 28. 

58. S.C.—Parnell v. Powell, 3 S.E.2d 
801, 191 S.C. 159. 

Va.— Corpus Juris Secundum cited in 
City of Norfolk v. Norfolk County, 
75 S.E.2d 66, 68, 194 Va. 716. 

59. U.S.—Baird v. Aluminum Seal 
Co., D.C.Pa., 117 F.Supp. 492. 

Colo.—Wright v. Tust, 195 P.2d 951, 
118 Colo. 449. 

Mo.—Corpus Juris cited In State ex 
rel. Big Bend Quarry Co. v. Wurde- 
m&n, 274 S.W. 380, 381, 309 Mo. 341. 

Smith v. Taylor, App., 289 S.W. 
2d 134. 

Mont.— Corpus Juris quoted In State 
ex rel. Butte-Los Angeles Mining 
Co. v. District Court of Second Ju¬ 
dicial Dist., 61 P.2d 828, 829, 103 
Mont. 140. 

N.J.— Corpus Juris Secundum cited 
in In re Jacobsen’s Estate, 39 A*2d 
704, 706, 22 N.J.Misc. 417. 

N.M.— Corpus Juris quoted In Dela- 
hoyde v. Lovelace, 49 P.2d 253, 255, 
39 N.M, 446. 
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§ 7 DISMISSAL & NONSUIT 


of a new action; 60 but such right is often depend¬ 
ent on the effect it has on the rights of defendant, 
as explained infra §§ 26, 27, or on the application 
being made at the proper time, as explained infra 
§§ 17-24, and the granting of leave to do so is often 
held to rest within the discretion of the court, see 
infra § 11. Subject to these restrictions plaintiff 
cannot be compelled by defendant to prosecute the 


action against his will, 61 and, except as the rule is 
modified by statute or rule of court, 62 he ordinarily 
has the legal right, which, in some cases or under 
some statutes, is said to amount to an absolute 
right, 63 to discontinue or dismiss his suit, or to 
take a nonsuit, on such terms and under such con¬ 
ditions as he sees fit, 64 or on such terms as the court 


N.Y.—Smith v. Young, 82 N.Y.S.2d 30, 
192 Misc. 897. 

Lundin v. Mittleman, 115 N.Y.S. 
2d 775, appeal dismissed 119 N.Y. 
S.2d 647, 281 App.Div. 894. 

Pa.— Corpus Juris quoted in In re 
Cross’ Estate, 164 A. 516, 517, 309 
Pa. 418—Beaver v. Slane, 114 A. 
509, 271 Pa. 317. 

Dove v. Thomas, 23 Pa.Dist. & 
Co. 272—American Engineering Co. 
v. Ross, 16 Pa.Dist. & Co. 813— 
Hileman Coal Co. v. Phoenix Coal 
Co., 6 Pa.Dist. & Co. 633. 

Short v. Short, Com.Pl„ 33 Del. 
Co. 391. 

S.C.—Parnell v. Powell, 3 S.E.2d 801, 
191 S.C. 159. 

Wyo.—Healy v. Wostenberg, 38 P.2d 
325, 47 Wyo. 375. 

18 C.J. p 1148 note 49. 

At common, law 

(1) Plaintiff had absolute right to 
discontinue action before or after is¬ 
sue joined and without leave of court. 
Wis.—Burling v. Burling, 82 N.W. 

2d 807, 275 Wis. 612. 

(2) Plaintiff could become nonsuit¬ 
ed as of right at any time before 
verdict and thereby reserve to him¬ 
self power to bring a new action for 
same subject matter. 

Vt.—Stark v. CrOwell, 94 A.2d 585, 
117 Vt. 413, followed in 94 A.2d 
592, 117 Vt. 424. 

60. Colo.—Boyer v. Boyer, 175 P.2d 
92, 115 Colo. 429. 

S.C.—Parnell v. Powell, 3 S.E.2d 801, 
191 S.C. 159. 

As discharge of cause of action gen¬ 
erally see infra § 39. 

61. N.Y.—Valentine v. Valentine, 119 
N.Y.S. 426, 134 App.Div. 664. 

White v. National Bondholders 
Corp., 78 N.Y.S.2d 468, 191 Misc. 
536, affirmed 79 N.Y.S.2d 315, 273 
App.Div. 963—In re Janowitz’ Will, 
300 N.Y.S. 38, 164 Misc. 936—White 
v. White, 146 N.Y.S. 368, 84 Misc. 
114. 

Or.—Goin v. Chute, 270 P. 492, 126 Or. 
466. 

62. U.s. —El Paso & Southwestern 
Co. v. Riddle, D.C.Tex., 287 P. 173, 
affirmed, C.C.A., 294 F. 892. 

Mich.—Wicks v. Cramton, 300 N.W. 
75, 299 Mich. 252—Slowke v. Alter- 
matt, 292 N.W. 330, 293 Mich. 360. 
Particular court role applicable 
There is no express statutory pro¬ 
vision or specific rule in the common 
pleas court governing the question of. 


discontinuance of a suit by a plain¬ 
tiff without prejudice, and therefore 
Michigan court rule applicable to 
such situation controls. 

Mich.—Glazer v. Silber, 75 N.W.2d 17, 
344 Mich. 635. 

63. U.S.—Pilot Life Ins. Co. v. Hab- 

is, C.C.A.S.C., 90 F.2d 842—.Etna 
Life Ins. Co. of Hartford, Conn. v. 
Wilson, C.C.A.S.C., 84 F.2d 330- 
Prudential Ins. Co. of America v. 
Stack, C.C.A.S.C., 60 F.2d 830. 
Kilpatrick v. Texas & P. R. Co., 

D. C.N.Y., 72 F.Supp. 632. 

El Paso & Southwestern Co. v. 
Riddle, D.C.Tex., 287 F. 173, affirm¬ 
ed, C.C.A., 294 F. 892. 

Ariz.—Corpus Juris cited in R. L. 
Harris & Co. v. Houck, 197 P. 575, 
22 Ariz. 340. 

Cal.—Cook v. Stewart McKee & Co., 
157 P.2d 868, 68 C.A.2d 758. 

Idaho.—Ramsey v. District Court of 
Sixth Judicial Dist. in and for 
Lemhi County, 193 P. 733, 33 Idaho 
296. 

Ill.—Industrial Nat. Bank of Chicago 
v. Shalin, 72 N.E.2d 52, 330 Ill.App. 
498—Burke v. Chicago City R. Co., 
109 Ill.App. 656. 

Ind.—Stamper v. Link, 69 N.E.2d 600, 
117 Ind.App. 212, mandate modified 
on other grounds 71 N.E.2d 128, 117 
Ind.App. 212—Isaacs v. Fletcher 
American Nat. Bank, 185 N.E. 154, 
98 Ind.App. 111. 

Kan.—Henry v. Edde, 79 P.2d 888, 
148 Kan. 70. 

La.—Betz v. Hearin Tank Lines, 
App., 75 So.2d 356—Cryer v. Cryer, 
App., 44 So.2d 517. 

Mich.—Slowke v. Altermatt, 292 N.W. 
330, 293 Mich. 360. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839—In re Blue River 
Power Co., 217 N.W. 604, 116 Neb. 
405. 

N.Y.—Haselnus v. Long Island R. 
Co., 299 N.Y.S. 683, 252 App.Div. 
914. 

Lundin v. Mittelman, 115 N.Y.S. 
2d 775, appeal dismissed 119 N.Y. 
S.2d 647, 281 App.Div. 894. 

N.C.—Idol v. Hanes, 14 S.E.2d 801, 
219 N.C. 723—Sink v. Hire, 186 S. 

E. 494, 210 N.C. 402. 

Okl.—Corpus Juris quoted in In re 
Initiative Petition No. 112, State 
Question No. 167, 7 P.2d 8C8, 869, 
154 Okl. 257. 

Or.—Chance v. Carter, 158 P. 947, 81 
Or. 229. 

Pa.—Hix v. Womelsdorf Bank & 
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Trust Co., 51 Pa.Dist. & Co. 334, 35 
Berks Co. 229, 57 York Leg.Rec. 
155. 

Commonwealth ex rel. v. Cillo, 
Co., 92 Pittsb.Leg.J. 337. 

S.C.—Wildhagen v. Ayers, 82 S.E.2d 
609, 225 S.C. 384. 

Tenn.—Cooke v. Taylor, 13 TennApp. 
15—Campbell v. Lee, 12 TennApp. 
293. 

Tex.—Payne v. Nichols, Civ.App., 176 
S.W.2d 961, error refused—Wil¬ 
lacy County Water Control & Im¬ 
provement Dist. No. 1 v. Fawkes, 
Civ.App., 72 S.W.2d 374. 

Wyo.—Healy v. Wostenberg, 38 P.2d 
325, 47 Wyo. 375. 

Right to dismissal, discontinuance, or 
nonsuit in federal practice see Fed¬ 
eral Courts § 142. 

As privilege 

To take a nonsuit is to avail one's 
self of a privilege granted by the 
rules of procedure, and is an accom¬ 
paniment of, or corollary to, the 
right that no one is required to sue 
another unless he chooses. 

Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466. 

Right as matter of law 

Plaintiff is entitled to dismiss ac¬ 
tion as matter of law when applica¬ 
tion is seasonably made, if no cross 
complaint or counterclaim asking af¬ 
firmative relief has been filed. 

Mont.—State ex rel. Butte-Los An¬ 
geles Mining Co. v. District Court 
of Second Judicial Dist., 61 P.2d 
828, 103 Mont. 140. 4 

64. U.S.—Armour & Co. v. Miller, C. 
C.A.N.D., 91 F.2d 521. 

Hann v. Venetian Blind Corpora¬ 
tion, D.C.Cal., 15 F.Supp. 372. 

Ala.—Corpus Juris cited la. Harris v. 
Town of East Brewton, 191 So. 216, 
218, 238 Ala. 402—Butler Cotton 
Oil Co. v. Brooks, 94 So. 518, 208 
Ala. 386. 

D.C.—Halpern v. Gunn, MunApp., 57 
A.2d 741. 

Fla.—Hartquist v. Tamiami Trail 
Tours, 190 So. 533, 139 Fla. 328. 

Ill.—Sweet-Orr & Co. v. E. G. Hen¬ 
drickson Co., 248 Ill.App. 624. 

Iowa.—Des Moines Joint Stock Land 
Bank of Des Moines v. Donson, 220 
N.W. 102, 206 Iowa 897, opinion sup¬ 
plemented 221 N.W. 542, 206 Iowa 
897. 

Ky.—Commonwealth v. Plummer, 81 
S.W.2d 897, 235 Ky. 506. 

La.—State ex rel. Hammon v. Heflin, 
4 La.App. 322. 
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may impose. 65 

Ordinarily, plaintiff’s reasons for discontinuing or 
dismissing his suit, or taking a nonsuit, are of no 
concern to the court, 66 and the fact that he may 
not have disclosed all his reasons, or may not have 
given the real one, cannot affect his right. 67 In 
practice, however, his reasons for such course are 
frequently assigned, and the absence thereof may 
be significant to the trial court in ruling on a motion 


DISMISSAL & NONSUIT § 7 

for a voluntary dismissal, 68 and plaintiff will not be 
allowed the benefit of the rule, making his reasons 
immaterial, when he is seeking thereby to use the 
process of the court solely with a view to his own 
financial advantage. 69 

Cross action. A defendant has a right to dismiss 
at any time his cross action against his codefendant, 
where the latter cannot be injured thereby; 70 and 


Mo.—Fenton v. Thompson, 176 S.W. 
2d 456, 352 Mo. 199—Piatt v. Heim 

6 Overly Realty Co., 117 S.W. 2d 
327, 342 Mo. 772. 

Neb.—Grose v. Bredthauer, 284 N.W. 
869, 136 Neb. 43—Williams v. Miles, 
89 N.W. 455, 63 Neb. 851. 

N.J.—Mathews v. American Tobacco 
Co., 23 A.2d 301, 130 N.J.Eq. 470, 
affirmed 37 A.2d 99, 135 N.J.Eq. 11. 
N.Y.—Gentilala v. Fay Taxicabs, 153 
N.E. 848, 243 N.Y. 397. 

Nussbaum v. Sobel, 54 N.Y.S.2d 
228, 269 App.Div. 105, reargument 
denied 55 N.Y.S.2d 117, 269 App.Div. 
767—Guglielmoni v. Diamond, 33 N. 
Y.S.2d 973, 263 App.Div. 1012, 264 
App.Div. 730—Schering & Glatz v. 
American Pharmaceutical Co., 254 
N.Y.S. 764, 234 App.Div. 343—Wien¬ 
er v. Benson Bldg. Co., 210 N.Y.S. 
484, 213 App.Div. 347—Frear v. 

Lewis, 195 N.Y.S. 3, 201 App.Div. 
660—Stevenson v. Diamond Fuel 
Co., 190 N.Y.S. 379, 198 App.Div. 
345. 

Smith v. Smith, 166 N.Y.S.2d 634, 

7 Misc.2d 515—In re Janowitz’ Will, 
300 N.Y.S. 38, 164 Misc. 936—Blev¬ 
ins v. Blevins, 226 N.Y.S. 553, 131 
Misc. 315. 

Corey v. Corey, 62 N.Y.S.2d 796. 
N.C.—Walker v. Standard Oil Co. of 
New Jersey, 24 S.E.2d 254, 222 N. 
C. 607—Nantahala Power & Light 
Co. v. Whiting Mfg. Co., 184 S.E. 
48, 209 N.C. 560. 

Okl.—Corpus Juris quoted in. In re 
Initiative Petition No. 112, State 
Question No. 167, 7 P.2d 868, 869, 
154 Okl. 257. 

S.C.—Johnson v. Atlantic Coast Line 
R. Co., 92 S.E.2d 847, 229 S.C. 329 
—Parnell v. Powell, 3 S.E. 2d 801, 
191 S.C. 159. 

S.D.—Siegel v. Shriver-Johns on Co., 
208 N.W. 773, 50 S.D. 93. 

Tex.—Gladden v. Thurmond, Civ. 
App., 77 S.W.2d 703—Magnolia Pe¬ 
troleum Co. v. Blankenship, Civ. 
App., 70 S.W.2d 258—In re Greer, 
Civ.App., 41 S.W.2d 351. 

18 C.J. p 1148 note 55. 

Reason for rule 

“The right to take a nonsuit or dis¬ 
miss a cause is essential to an effi¬ 
cient administration of the law, and 
oft enables justice to prevail when 
otherwise it would miscarry. . . . 

The most righteous cause is liable to 
fail now and then from unforeseen 


contingencies, accidental omissions, 
and mistake in procedure, or other 
circumstances unconnected with the 
merits, and, but for the rule allow¬ 
ing a nonsuit, substantial rights 
would perish, and the principles of 
justice be too often defeated.” 

Mo.—Piatt v. Heim & Overly Realty 
Co., 117 S.W.2d 327, 329, 342 Mo. 
772. 

As a substantial right 
U.S.—Hann v. Venetian Blind Cor¬ 
poration, D.C.CaL, 15 F.Supp. 372. 

18 C.J. p 1148 note 55 [a]. 

Source of right 

Right of plaintiff to take a volun¬ 
tary nonsuit comes from the common 
law and is not statutory. 

W.Va.—Hutchinson v. Mitchell, 101 
S.E.2d 73. 

65. Neb.—Feight v. -Mathers, 46 N.W. 
2d 492, 153 Neb. 839. 

N.Y.—*Williams v. Levy, 152 N.Y.S. 
454. 

Okl.—Corpus Juris quoted In In re 
Initiative Petition No. 112, State 
Question No. 167, 7 P.2d 868, 869, 
154 Okl. 257. 

Imposition of terms in general see in¬ 
fra § 37. 

66. U.S.—In re Skinner & Eddy Cor¬ 
poration, Ct.Cl., 44 S.Ct. 446, 265 
U.S. 86, 68 L.Ed. 912. 

New York Life Ins. Co. v. Driggs, 
C.C.A.S.C., 72 F.2d 833—Prudential 
Ins. Co. of America v. Stack, C.C. 
A.S.C., 60 F.2d 830. 

La.—Clement v. Gulf Refining Co. of 
Louisiana, 125 So. 73, 169 La. 268. 
Miss.—Keith v. Yazoo & M. V. R. Co., 
145 So. 227, 228, 164 Miss. 566. 
Neb.—Banks v. Uhl, 6 Neb. 145. 
N.Y.—In re Butler, 4 N.E. 518, 101 
N.Y. 307, 3 How.Pr.,N.S., 509. 

Frear v. Lewis, 195 N.Y.S. 3, 201 
App.Div. 660— Stevenson v. Dia¬ 
mond Fuel Co., 190 N.Y.S. 379, 198 
App.Div. 345. 

Smith v. Young, 82 N.Y.S.2d 30, 
192 Misc. 897—In re Janowitz* Will, 
300 N.Y.S. 38, 164 Misc. 936—Rosen 
v. 981 Union Ave. Corporation, 182 
N.Y.S. 811, 112 Misc. 492. 

Corey v. Corey, 62 N.Y.S.2d 796 
—In re Machinery Builders, 47 N. 
Y.S.2d 735. 

Okl.—Corpus Juris quoted In In re 
Initiative Petition No. 112, State 
Question No. 167, 7 P.2d 868, 869, 
871, 154 Okl. 257. 
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Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466. 

Tex.—Willacy County Water Control 
& Improvement Dist. No. 1 v. 
Fawkes, Civ.App., 72 S.W.2d 374. 

18 C.J. p 1149 note 57. 

Reason for role 

“For all the court may know or 
may be required to know, the non¬ 
suit is for the purpose of abandoning 
the action or suit altogether. Often 
a nonsuit is taken for the purpose 
of making a more thorough study of 
the facts in the light of developments 
since the action was begun, and even 
sometimes it is to enable plaintiff to 
make a more comprehensive study of 
the applicable law. But whatever 
the reason for the. nonsuit, the plain¬ 
tiff has a right to take that step/' 
within a proper time. 

Miss.—Keith v. Yazoo & M. V. R. Co., 
145 So. 227, 228, 164 Miss. 566. 

Reed not show meritorious cause 
Plaintiff seeking nonsuit need not 
show meritorious cause of action 
which he will adequately state in new 
declaration. 

Miss.—Keith v. Yazoo & M. V. R. Co., 
supra. 

67. U.S.—In re Skinner & Eddy Cor¬ 
poration, Ct.CL, 44 S.Ct. 446, 448, 
265 U.S. 86, 68 L.Ed. 912. 

New York Life Ins. Co. v. Driggs, 
C.C.A.S.C., 72 F.2d 833. 

Hann v. Venetian Blind Corpora¬ 
tion, D.C.Cal., 15 F.Supp. 372, 379. 

68 . N.M.—Delahoyde v. Lovelace, 49 
P.2d 253, 39 N.M. 446. 

Discretion of court generally see in¬ 
fra § 11. 

69. N.Y.—Schering & Glatz v. 
American Pharmaceutical Co., 254 
N.Y.S. 764, 234 AppJDiv. 343. 

Levey v. Levey, 150 N.Y.S. 610, 
88 Misc. 315. 

Presh start 

Policy favoring withdrawal of suits 
has in mind ending of litigation and 
not withdrawal as step in plan for 
fresh start to avoid mistakes and ef¬ 
fect of defendants’ attorney’s work 
preparatory to trial. 

N.Y.—Lundin v. Mittelman, 115 N.Y. 
S.2d 775, appeal dismissed 119 N.Y. 
S.2d 647, 281 App.Div. 894. 

70. Tex.—Taylor v. Hill, Civ.App., 
183 S.W. 836. 



§§ 7-8 DISMISSAL & NONSUIT 

under some statutes he has the right to dismiss his 
counterclaim against plaintiff. 71 

§ 8. - Statutory Provisions 

The right to a voluntary dismissal, discontinuance, or 
nonsuit, in some states, is governed by statute, which is 
to be liberally construed in favor of the right, but strictly 
construed as far as it is in derogation of the common law. 

The matter of voluntary dismissal, discontinuance, 
or nonsuit is generally governed by statute, and the 
decisions construing it, 72 which statutes generally 
limit or modify, but do not abolish, the common-law 
doctrine. 73 A statute authorizing a dismissal or non¬ 
suit will, generally, be liberally construed in favor 
of the right of plaintiff to dismiss or take a non¬ 
suit, 74 since it is the policy of the government to 
discourage, rather than to encourage, litigation; 75 
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and such a statute covers all cases not coming with¬ 
in any exception stated therein, unless some other 
statute explicitly removes its operation. 76 To the 
extent that the statute is in derogation of the com¬ 
mon law, it must be strictly construed, 77 and will not 
be extended to include cases not within its express 
terms; 78 but such a statute has been held to apply 
to a case pending at the time of its passage. 79 

A statutory provision that an action on the same 
cause of action against the same defendant should 
not be dismissed more than once without the written 
consent of defendant or an order of court, gives a 
plaintiff a right to one arbitrary dismissal but no 
more, 80 and if plaintiff, who has had one arbitrary 
dismissal recommences his action, he cannot dismiss 
except on the merits unless for cause shown or by 
consent of defendant. 81 


71. N.M.—Montgomery v. Karavas, 
114 P.2d 776, 46 N.M. 287—Persh¬ 
ing v. Ward, 280 P. 254, 34 N.M. 
298. 

Reconventional demand 

Bight to discontinue suit, expressly 
granted by statute to plaintiff, is also 
available to defendant who has filed 
reconventional demand. 

La.—Breffeilh v. Breffeilh, 60 So.2d 
467, 221 La. 843—Senseley v. First 
Nat. Life Ins. Co., 16 So.2d 906, 205 
La. 61. 

72. TJ.S.—Snider v. Sand Springs By. 
Co., C.C.A.Okl., 62 F.2d 635. 

Minn.—Willard v. Max A. Kohen, 
Inc., 279 N.W. 653, 202 Minn. 626. 

Court rule superseding statute 
Wash.—In re Frye’s Estate, 88 P.2d 
676, 198 Wash. 406. 

Rule of civil procedure superseding 
statute 

Minn.—Falkenstein v. Braufman, 88 
N.W.2d 884, 251 Minn. 444. 

Statute prescribing ways of dismiss¬ 
al 

Statute relating to dismissal of an 
action without prejudice to a future 
action simply prescribes that plain¬ 
tiff or the court may dismiss a cause 
Without prejudice in six specific ways 
all of which were recognized under 
the common law, and does not pur¬ 
port completely to cover the subject 
of dismissal. 

Ohio.—Orndorff v. Ohio Power Co., 
61 N.E.2d 213, 75 Ohio App. 94. 

Privilege of dismissing an action 
as provided by statute is designed to 
afford to plaintiff a certain freedom 
of action within limits prescribed 
that cannot be circumscribed indi¬ 
rectly. 

Cal.—Wilson v. Los Angeles County 
Civil Service Commission, 273 P.2d 
34, 126 C.A.2d 679—Simpson v. Su¬ 
perior Court in and for Los Angeles 
County, 158 P.Sd 46, 68 C.A.2d 821. 


73. Ga.—Harvey v. Boyd, 101 S.E. 
708, 24 Ga.App. 561. 

Mich.—Wicks v. Cramton, 300 N.W. 
75, 299 Mich. 252. 

N.Y.—Schintzuis v. Lackawanna 
Steel Co., 120 N.E. 137, 224 N.Y. 
226. 

Or.—Corpus Juris Secundum cited in 
Bobillot v. Clackamas County, 179 
P.2d 545, 547, 181 Or. 30. 

Tex.—Renfroe v. Johnson, 177 S.W.2d 
600, 142 Tex. 251. 

J. A. Walsh & Co. v. B B. Butler, 
Inc., Civ.App., 260 S.W.2d 889, ap¬ 
plication dismissed 262 S.W.2d 952, 
152 Tex. 601. 

Retraxit 

In Georgia, code provisions relat¬ 
ing to a retraxit are derived from the 
English common law, and must be 
construed accordingly. 

Ga.—Harvey v. Boyd, 101 S.E. 708, 
24 Ga.App. 561. 

74. Tex.—Corpus Juris Secundum 
cited in Smith v. Columbian Carbon 
Co., 198 S.W.2d 727, 728, 145 Tex. 
478. 

Corder v. Corder, Civ.App., 189 
S.W.2d 100, error refused—Vincent 
v. Bell, Civ.App., 22 S.W.2d 753— 
Houston & T. C. B. Co. v. McDade, 
Civ.App., 295 S.W. 318—Weil v. 
Abeel, Civ.App., 206 S.W. 735. 

Proceedings under writ ad quod 
damnum are included in statute pro¬ 
viding for dismissal of actions, and 
may be dismissed by plaintiff on 
same terms as other actions. 

Neb.—In re Blue Biver Power Co., 
217 N.W. 604, 116 Neb. 405. 

Plaintiff cannot avail himself of 
statutory provision which authorizes 
the court to dismiss an action which 
has been abandoned by plaintiff. 

Cal.—Kershaw v. Hogan, 15 P.2d 535, 
127 C.A. 89. 

75. Cal.—Los Angeles Gas & Elec¬ 
tric Corporation v. Superior Court | 
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in and for Los Angeles County, 200 
P. 811, 53 C.A. 701. 

Avoidance of needless litigation 
Tex.—Renfroe v. Johnson, 177 S.W. 
2d 600, 142 Tex. 251. 

76. Cal.—Los Angeles Gas & Elec¬ 
tric Corporation v. Superior Court 
in and for Los Angeles County, 200 
P. 811, 53 C.A. 701. 

77. Md.—State for Use of Shipley v. 
Lupton, 161 A. 393, 163 Md. 180. 

Mo.—Piatt v. Heim & Overly Realty 
Co., 117 S.W.2d 327, 342 Mo. 772. 

St. Louis Nat. Bank of Commerce 
v. Butler, 143 S.W. 1117, 163 Mo. 
App. 380. 

Or.—Corpus Juris Secundum cited In 
Bobillot v. Clackamas County, 179 
P.2d 545, 547, 181 Or. 30. 

The two-dismissal rule is in dero¬ 
gation of a previously existing right 
and must therefore be strictly con¬ 
strued. 

Fla.—Crump v. Gold House Restau¬ 
rants, Inc., 96 So.2d 215. 

78. Iowa.—Crane v. Leclere, 216 
N.W. 622, 204 Iowa 1037. 

Or.—Corpus Juris Secundum cited in 
Bobillot v. Clackamas County, 179 
P.2d 545, 547, 181 Or. 30. 

Statutes prohibiting dismissal after 
final submission see infra § 20. 

79. Ala.—Dickson v. Alabama Ma¬ 
chinery & Supply Co., 89 So. 843, 
18 Ala.App. 164, certiorari denied 
Ex parte Alabama Machinery & 
Supply Co., 89 So. 922, 206 Ala. 698. 

80. U.S.—Hineline v. Minneapolis 
Honeywell Regulator Co., C.C.A, 
Minn., 78 F.2d 854. 

81. U.S.—Hineline v. Minneapolis 
Honeywell Regulator Co., supra. 

Minn.—Wollenschlager v. Minneapo¬ 
lis, St. P. & S. S. M. By. Co., 183 
N.W. 144, 149 Minn. 220. 

Bringing about of dismissal by re¬ 
fusal to proceed to trial is "volun¬ 
tary dismissal before trial," within 
statute relating to dismissal of ac- 
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DISMISSAL & NONSUIT § 9 


§ 9. - Consent of Parties 

The parties of record may agree to a dismissal, dis¬ 
continuance, or nonsuit, and if properly made it is the 
duty of the court to carry such agreement into effect. 
A “dismissal agreed” is an order or judgment dismissing 
a suit as agreed on by the parties; a declaration of 
record sanctioned by the judgment of the court that 
the cause of action has been adjusted by the parties 
themselves. 

Quoted in part in: N.D.—Roe v. Hetherington, 24 N.W. 

2d 61, 74 N.I>. 692. 

Parties of record to a suit, who are under no dis¬ 
ability and are suing or defending for themselves 
alone, may agree at any time to the dismissal of 
the action or defense, with or without prejudice, 82 
and under some statutes, either party may dismiss 
on written consent thereto being given by the other 
party in a prescribed manner; 83 and it has been 
held that a voluntary nonsuit may be entered on the 
consent and request of plaintiff’s counsel, 84 or that 
plaintiff should be allowed to discontinue if de¬ 
fendant makes no objection thereto. 85 Where dis¬ 
missal would prejudice the rights of other parties 
to the suit, a voluntary dismissal may be had only 
with the consent of such parties. 85 * 5 On the proper 
giving of consent, or making of agreement to dis¬ 


miss, the dismissal is complete, and the court should 
carry the agreement into effect, 86 and is without 
jurisdiction to proceed with the action on its mer¬ 
its ; 87 but it may investigate as to whether the dis¬ 
missal involved any mistake, fraud, or conceal¬ 
ment. 88 A stipulation for dismissal is not an agree¬ 
ment which the court can carry into effect until re¬ 
quested. 88 * 5 

Dismissal agreed . A "dismissal agreed” or “dis¬ 
missed agreed” is an order or judgment dismissing 
a suit as agreed on by the parties, in the final de¬ 
termination of the matter litigated in the suit. 89 It 
is virtually an acknowledgment by plaintiff in open 
court, as in a retraxit, that he has no cause of ac¬ 
tion, or rather, no further cause of action; 99 a 
declaration of record sanctioned by the judgment of 
the court, that the cause of action has been ad¬ 
justed by the parties themselves, in their own way, 
and that the suit is "dismissed agreed.” 91 It is 
equivalent to a retraxit at common law, 92 and has 
been held to bar another suit between the same par¬ 
ties on the original cause of action brought to ad¬ 
justment by them, and merged in the judgment ren¬ 
dered at their instance and in consequence of their 


tion without a determination of 
the merits. 

U.S.—Hineline v. Minneapolis Honey¬ 
well Regulator Co., C.C.A.Minn., 78 
F.2d 854. 

82. Ky.—Bernheim v. Wallace, 217 
S.W. 916, 920, 186 Ky. 459, 8 A.L.R. 
938. 

Mo.— Corpus Juris Secundum cited in 
Hiatt v. Hiatt, App., 188 S.W.2d 863, 
865. 

N.Y.—Manufacturers Mut. Fire Ins. 
Co. of Rhode Island v. Hopson, 25 
N.Y.S.2d 502, 176 Misc. 220, affirmed 
29 N.Y.S.2d 139, 262 App.Div. 731, 
affirmed 43 N.E.2d 71, 288 N.Y. 668. 
As to involuntary termination of suit 
see infra § 54. 

Reason for rule 

“The absolute control and disposi¬ 
tion of litigation at every stage of 
the proceedings from its inception 
to and after final judgment is in the 
power of the parties to the record." 
Ky.—Bernheim v. Wallace, 217 S.W. 
916, 920, 186 Ky. 459, 8 A.L.R. 938. 

83. Cal.—MacDermot v. Grant, 184 
P. 396, 181 C. 332. 

Signature by attorney of record of 
consenting party 

Cal.—MacDermot v. Grant, supra. 

Stipulation executed, acknowledged, 
and filed with cleric of court 
Minn.—Muellenberg v. Joblinski, 247 
N.W. 670, 188 Minn. 398. 

84. N.J.—Arcoil Mfg. Co. v. New 
Brunswick Fire Ins. Co., 187 A. 178, 
117 N.J.Law 214. 


85. N.Y.—Feldblum Realty Corpora¬ 
tion v. City of New York, 269 N.Y. 
S. 793, 150 Misc. 622. 

85.5 Da.—Senseley v. First Nat. Life 
Ins. Co., 16 So.2d 906, 205 La. 61. 

86. Ill.—Miller v. Miller, 163 N.E. 
343, 332 Ill. 177—Coultas v. Green, 
43 Ill. 277—Toupin v. Gargnier, 12 
Ill. 79. 

N.D.— Corpus Juris Secundum quoted 
in Roe v. Hetherington, 24 N.W.2d 
56, 61, 74 N.D. 692. 

Abuse of discretion 

Where all persons and parties hav¬ 
ing any interest in voluntary pro¬ 
ceeding for dissolution of corporation 
expressed desire for discontinuance, 
it was an abuse of discretion to deny 
motion for discontinuance. 

N.Y.—Application of Fine Sound, Inc., 
172 N.Y.S.2d 200, 5 A.D.2d 973. 

Where attorneys for both parties 
ask for discontinuance, with full 
knowledge of the facts, the court 
should permit the discontinuance. 
N.Y.—Dailey v. Northern New York 
Utilities, 221 N.Y.S. 52, 129 Misc. 
183. 

87. Minn.—Muellenberg v. Joblinski, 
247 N.W. 570, 188 Minn. 398. 

Agreement made out of court 
An agreement to dismiss a pend¬ 
ing suit made out of court, and not 
presented to nor acted on by the 
court, cannot affect its jurisdiction 
to proceed with the suit, and, if re¬ 
lied on by defendant, must be plead¬ 
ed in abatement, and is waived by 
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answering an amended bill filed there¬ 
after on the merits. 

U.S.—McFadden v. Heisen, Idaho, 150 
F. 568, 80 C.C.A. 370. 

88. Tenn.—Wood v. Winslow, 1 
Tenn.App. 582. 

88.5 N.D.—Roe v. Hetherington, 24 
N.W.2d 66, 74 N.D. 692. 

89. Va.—Hoover v. Mitchell, 25 
Gratt. 387, 388, 66 Va. 387, 388. 

90. Va.—Hoover v. Mitchell, supra. 
“It is not merely an abandonment 

of his suit by the plaintiff, as in a 
nonsuit; it is the concurrent action 
of both parties. It is a representa¬ 
tion by the plaintiff to the court, that 
the suit has been agreed, which is 
assented to by the defendant; and 
thereupon the suit is dismissed 
agreed by the judgment of the court, 
without costs to either party." 

Va.—Hoover v. Mitchell, supra. 

91. Ky.—Bank of Commonwealth ▼. 
Hopkins, 2 Dana 395. 

Va.—Hoover v. Mitchell, 25 Gratt. 
387, 66 Va. 387. 

W.Va.—Pethtel v. McCullough, 39 S. 

E. 199, 200, 49 W.Va. 520. 

Similar definition. 

"An adjudication of the matters in 
dispute between the parties by them¬ 
selves.” 

Kan.—Root v. Topeka Water Supply 
Co., 26 P. 398, 400, 46 Kan. 183. 

92. W.Va.—Pethtel v. McCullough, 
39 S.E. 199, 49 W.Va. 520. 

Retraxit generally see supra $ 6 . 



§§ 9-10 DISMISSAL & NONSUIT 

agreement, 93 unless the agreement authorizes a new 
suit on the same cause of action, 94 and except as to 
a party as to whom the dismissal was obtained with¬ 
out his knowledge or consent, 95 or to which he was 
not a party. 96 

“Neither party " A docket entry of “neither 
party,” which the court has no power to order ex¬ 
cept by agreement of the parties, 96 * 5 effects a dis¬ 
missal of the action, 96 * 10 but does not bar mainte¬ 
nance of another action for the same cause, 96 * 15 
unless plaintiff so agrees. 96 * 20 Defendant, by such 
an entry, surrenders no cause of action against 
plaintiff. 96 * 25 

§ 10. - On Adverse Ruling of Court 

On intimation of an opinion or ruling which would be 
adverse to him, a plaintiff may dismiss or take a nonsuit, 
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and his action in this respect will be regarded as volun¬ 
tary if he is not precluded by the ruling from recovering 
a judgment. 

Where the motion is seasonably made, plaintiff 
may, on an intimation of an adverse opinion or rul¬ 
ing which would practically bar a recovery,97 0 r on 
a ruling of the court adverse to him, 98 elect to take 
a nonsuit, or dismiss the action, 99 or in some states 
withdraw a juror and discontinue; 1 and, under 
some statutes, such a dismissal may be made without 
prejudice to a subsequent action for the same cause. 2 

A nonsuit, on such grounds, will be considered 
voluntary, where plaintiff is not precluded by the 
rulings of the court from recovering judgment and 
substantial damages, 3 as where he suffers a nonsuit 
after the court gives an opinion that he should do 
so, 4 or on an intimation that the court would sus- 


93. U.S.—U. S. v. Parker, Nev, 7 S. 
Ct. 454, 120 U.S. 89, 30 L.Ed. 601. 

Ky.—Jarboe v. Smith, 10 B.Mon. 257 
—Bank of Commonwealth v. Hop¬ 
kins, 2 Dana. 395. 

Reason, for rale 

“It is a bar to another suit upon 
the same cause, on the principle of a 
compromise decree on the merits in 
equity, or a retraxit at common law, 
either of which is a bar to another 
suit ... it imports a compro¬ 
mise and adjustment and a decree 
ending* the case on that ground.” 
W.Va.—Pethtel v. McCullough, 39 S. 
E. 199, 200, 49 W.Va. 520. 

Mere general entry “dismissed 
agreed,” however, has been held not, 
of itself, to import an agreement to 
terminate the controversy or to im¬ 
ply an intention to merge the cause 
of action in the judgment. 

U.S.—Haldeman v. U. S., Ky., 91 U.S. 
584, 586, 23 L.Ed. 433. 

Ex parte Loung June, D.C.N.Y., 
160 F. 251, 258, reversed on other 
grounds 171 F. 413, 96 C.C.A. 369. 

94. U.S.—U. S. v. Parker, Nev., 7 S. 
Ct. 454, 120 U.S. 89, 30 L.Ed. 601. 
“A new cause of action may arise 

upon the agreement of the parties, 
that produced the order dismissing 
the suit; and there might possibly be 
cases, where by the terms of the 
agreement a suit could be maintained 
upon the original cause of action, but 
it would be alone by virtue of the 
stipulations contained in the agree¬ 
ment of the parties.” 

Ky.—Jarboe v. Smith, 10 B.Mon. 267, 
258. 

95. U.S.—'Welch v. Mandeville, D.C., 
1 Wheat. 233, 4 L.Ed. 79. 

96. Va.—Tate v. Bank of New York, 
32 S.E. 476, 96 Va. 765. 

96.5 Me.—Berry v. Somerset R. Co., 
36 A. 904, 89 Me. 552. 

Mass.—Coburn v. Whitely, 8 Mete. 
272. 


Power of court to strike entry 
Me.—Berry v. Somerset R. Co., 36 
A. 904, 89 Me. 552. 

45 C.J. p 1378 notes 65, 66. 

96.10 Me.—Means v. Hoar, 86 A. 772, 
110 Me. 409. 

45 C.J. p 1378 notes 51, 52, 56-58. 

Costs were not recoverable by ei¬ 
ther party. 

Me.—Means v. Hoar, supra. 

45 C.J. p 1378 note 52. 

96.15 Mass.—White v. Beverly Bldg. 

Assoc., 108 N.E. 921, 221 Mass. 15. 
45 C.J. p 1378 notes 54, 55. 

96.20 Me.—Means v. Hoar, 86 A. 772, 
110 Me. 409. 

96.25 Me.—Gendron v. Hovey, 56 A. 

583, 98 Me. 139. 

45 C.J. p 1378 note 64. 

97. U.S.—Spies v. Union Pac. R. Co., 
C.C.A.Neb., 250 F. 434. 

N.C.—Rochlin v. P. S. West Const. 
Co., 67 S.E.2d 464, 234 N.C. 443— 
Midgett v. Branning Mfg. Co., 53 
S.E. 178, 140 N.C. 361. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Reynolds, 12 P.2d 208, 157 Okl. 268, 
89 A.L.R. 5. 

Tex.—Weil v. Abeel, Civ.App., 206 S. 
W. 735. 

18 C.J. p 1149 note 61. 

Time for making motion see infra §§ 
17-24. 

If any ground is left on. which 
plaintiff may succeed before the jury, 
the case must be tried on the re¬ 
maining ground, and he is not en¬ 
titled to a nonsuit because of a pro¬ 
posed ruling which does not reach 
the whole case and preclude a re¬ 
covery by plaintiff. 

N.C.—Chandler v. Carolina Mills, 90 
S.E. 299, 172 N.C. 366. 

98. Fla.—Crews v. Woods, 59 So.2d 
526. 

Tex.—Weil v. Abeel, Civ.App., 206 
S.W. 735. 

18 C.J. p 1149 note 62. 

330 


99. Mo.—Fenton v. Thompson, 176 
S.W.2d 456, 352 Mo. 199. 

Tex.—Weil v. Abeel, Civ.App., 206 S. 
W. 735. 

18 C.J. p 1149 note 63. 

1. U.S.—Wolcott v. Studebaker, C.C. 
Ill., 34 F. 8. 

Withdrawal of juror generally see 
Trial § 224. 

2. U.S.—Spies v. Union Pac. R. Co., 
Neb., 250 F. 434, 162 C.C.A. 504. 

Ohio.—Schram v. City of Cincinnati, 
14 Ohio N.P..N.S., 109. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Reynolds, 12 P.2d 208, 157 Okl. 268, 
89 A.L.R. 5. 

Operation and effect of dismissal, dis¬ 
continuance, or nonsuit as not dis¬ 
charging cause of action generally 
see infra § 39. 

Plaintiff may dismiss without prej¬ 
udice, under a statutory provision 
that plaintiff may dismiss without 
prejudice to a future action “before 
the final submission of the case to 
the jury or to the court where the 
trial is by the court,” where the 
court has stated its opinion that the 
opening statement of counsel did not 
state facts sufllcient to state a cause 
of action, but before any motion or 
suggestion for a directed verdict has 
been made. 

U.S.—Spies v. Union Pac. R. Co., Neb., 
250 F. 434, 162 C.C.A. 504. 

3. Mo.—Corpus Juris cited in Inter¬ 
national Harvester Co. v. McLaugh¬ 
lin, 52 S.W.2d 227, 227 Mo.App. 221. 

18 C.J. p 1149 note 65. 

Voluntary nonsuit defined generally 
see supra § 3. 

4. Mo.—Adamson v. Metropolitan St. 
R. Co., 103 S.W. 1097, 126 Mo.App. 
127. 

N.J.—Runyon v. Central R. Co., 25 N. 
J.Law 556. 



27 C.J.S. 

tain a demurrer to the evidence, 5 or direct a ver¬ 
dict. 6 On the other hand, a nonsuit taken after 
instructions which preclude plaintiff’s recovery is 
generally held not to be a voluntary nonsuit. 7 

§11. - Necessity for Leave and Order of 

Court 

A discontinuance, dismissal, or nonsuit is generally 
entered by leave and order of court. If the rights of the 
defendant or other interested parties will not be affected, 
and the application therefor is seasonably made, a dis¬ 
missal or nonsuit is usually granted as a matter of course, 
and, under some statutes, the plaintiff is entitled thereto 
as a matter of right. 


DISMISSAL & NONSUIT §§ 10-11 

As a general rule, a discontinuance must be by 
leave of court, express or implied, 8 and on its or¬ 
der, 9 especially after the proper time has passed for 
discontinuing the cause; 10 and ordinarily a dis¬ 
missal cannot be accomplished by the mere act of 
plaintiff alone, 11 particularly after a trial or ver¬ 
dict. 18 f 

It, generally, is considered that the granting or 
the refusal of leave to dismiss, discontinue, or take 
nonsuit is a matter of practice to be exercised at 
the discretion of the court with reference to the 
rights of both the parties, 13 and so as not to preju- 


5. Mo.—McFarland v. O’Reilly, 272 
S.W. 692, 308 Mo. 322. 

18 C.J. p 1149 note 67. 

After demurrer to evidence sustained 
see infra § 20. 

Intimation of instruction 

A nonsuit taken by plaintiff after 
the court has indicated that it would 
give an instruction in the nature of 
a demurrer to plaintiff’s evidence, but 
before it is given to the jury, is a vol¬ 
untary nonsuit. 

Mo.—Segall v. Garlichs, 281 S.W. 693, 
313 Mo. 406. 

Kane v. Kaysing Iron Works, 
App., 89 S.W. 2d 532—Owens v. 
Washington Fidelity Nat. Ins. Co., 
App., 85 S.W.2d 193. 

6. Fla.—Crews v. Woods, 59 So. 2d 
526. 

Iowa.—Rush v. Barnhill, 255 N.W. 
491, 218 Iowa 425. 

Ohio.—Schram v. City of Cincinnati, 
14 Ohio N.P..N.S., 109. 

18 C.J. p 1149 note 68. 

After direction of verdict see infra 

§ 20 . 

Intention, to give peremptory In¬ 
struction 

A nonsuit taken after the court 
had announced its intention to give 
a peremptory instruction for direct¬ 
ed verdict but before such instruc¬ 
tion was given is voluntary notwith¬ 
standing it was denominated in rec¬ 
ord as an involuntary nonsuit, and 
allegations of petition concerning de¬ 
fendant as to whom nonsuit was tak¬ 
en became mere surplusage. 

Mo.—Stephenson v. American Nat. 
Ins. Co., 78 S.W.2d 876, 229 Mo.App. 
480. 

18 C.J. p 1149 note 68 la]. 

7. Mo.—Pettis County v. De Bold, 
117 S.W. 88, 136 Mo.App. 265. 

18 C.J. p 1149 note 69. 

& Hawaii.—Ludin v. Ludin, 28 Ha¬ 
waii 487. 

Iowa.—Hetherington v. Roe, 35 N.W. 
2d 14, 239 Iowa 1354, applying 
North Dakota law. 

Mo.—Mosely by Cobb v. McFields, 
App., 235 S.W.2d 399. 

Neb.—Tuttle v. Wyman, 32 N.W.2d 
742, 149 Neb. 769. 


N. J.—Corpus Juris Secundum cited in 

In re Jacobsen’s Estate, 39 A.2d 
704, 705, 22 N.J.Misc. 417. 

N.Y.—Frear v. Lewis, 195 N.Y.S. 3, 
201 App.Div. 660. 

Pa.—Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 250, 
353 Pa. 49—Beaver v. Slane, 114 A. 
509, 271 Pa. 317—Consolidated Nat. 
Bank v. McManus, 66 A. 250, 217 
Pa. 190. 

Commonwealth v. Tucker, 78 Pa- 
Super. 19. 

Kasuga v. Deverend Flying 
School, 73 Pa.Dist. & Co. 503, 12 
Monroe L.R. 80—Corpus Juris quot¬ 
ed in Dove v. Thomas, 23 Pa.Dist. 
& Co. 272, 278—Verona Tool Works 
v. Allegheny Forging Co., 19 Pa. 
Dist. & Co. 19, 46 York Leg.Rec. 183 
—Hileman Coal Co. v. Phoenix Coal 
Co., 6 Pa.Dist. & Co. 633—City of 
New York v. Spannuth, 2 Pa.Dist. 
& Co. 218, 18 Sch.Deg.Rec. 407. 

Short v. Short, Com.Pl., 33 DeLCo. 
391. 

18 C.J. p 1149 note 70. 
heave to enter nolle proseq.nl 

After a judgment on demurrer to 
the whole declaration plaintiff can¬ 
not enter a nolle prosequi as to one 
of the counts and take judgment on 
the others, without leave of the court. 
N.Y.—Backus v. Richardson, 5 Johns. 
476. 

Voluntary withdrawal of his action 
by plaintiff could not be entered at 
common law except in open court, 
nor even then without leave of the 
court, nor at all if it worked preju¬ 
dice to any other party, either de¬ 
fendant or coplaintiff. 

Ga.—Harvey v. Boyd, 101 S.E. 708, 24 
Ga.App. 561. 

Under rules of civil procedure leave 
of court is required to discontinue an 
action by plaintiff as to less than all 
the defendants, where a minor is a 
party, in a wrongful death action in 
which a minor has an interest, where 
an incompetent is a party, and in 
class actions. 

Pa.—Pesta v. Barron, 138 A.2d 690, 
185 Pa.Super. 323. 

9. N.Y.—Frear v. Dewis, 195 N.Y.S. 
3, 201 App.Div. 660. 
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Williams v. Artcraft Optical Co., 
27 N.Y.S.2d 220, 176 Misc. 317. 

Pa.—Corpus Juris quoted in Dove v. 

Thomas, 23 Pa.Dist & Co., 272, 278. 
18 C.J. p 1149 note 71. 

Filing of written statement of 
abandonment and the clerk’s entry 
in the register of actions does not 
operate as a dismissal of the action 
if no judgment of dismissal was ever 
made or entered nor any order of the 
court made in relation to the matter 
of abandonment. 

Cal.—Barnes v. Barnes, 30 P. 298, 95 
C. 171, 16 D.R.A. 660—Rochat v. 
Gee, 27 P. 670, 91 C. 355. 

10. Or.—Hutchings v. Royal Bakery 
& Confectionery Co., 118 P. 185, 60 
Or. 48. 

Time for discontinuance generally 
see infra §§ 17-24. 

11. U.S.—Dooley v. Fritz, D.C. 
Mass., 38 F.2d 123, appeal dismiss¬ 
ed, C.C.A., 45 F.2d 317. 

Pa.—Corpus Juris quoted In Dove v. 

Thomas, 23 Pa.Dist. & Co., 272, 278. 
18 C.J. p 1150 note 72. 

Mere announcement by pl a in ti ff 
after the commencement of the ac¬ 
tion that he withdrew his claim as 
against certain defendants does not 
have the effect of dismissing the 
action as to such defendants. 

S.C.—Adger v. Pringle, 11 S.C. 527. 

12. U.S.—Veazie v. Wadleigh, Me., 
11 Pet. 55, 61, 9 B.Ed. 630. 

Neb.—Tuttle v. Wyman, 32 N.W.2d 
742, 149 Neb. 769. 

After verdict generally see infra § 

22 . 

13. U.S.—Nelson v. Devney, C.C.A. 
Wis., 102 F.2d 487. 

Pannill v. Roanoke Times Co., D. 
C.Va., 252 F. 910. 

Ala.—Harris v. Town of East Brew- 
ton, 191 So. 216, 238 Ala. 402. 

Cal.—MacDermot v. Grant, 184 P. 
396, 181 C. 332. 

Broadwell v. Ryerson, 192 P.2d 
797, 85 C.A.2d 352. 

Conn.—City of Derby v. Di Yanno, 
118 A.2d 308, 142 Conn. 708—Ben¬ 
nett v. United Lumber & Supply 
Co., 159 A. 572, 114 Conn. 614. 
Hawaii.—Ludin v. Ludin, 28 Hawaii 
487. 
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§ 11 DISMISSAL & NONSUIT 

dice others or the public, 14 and its decision will not parties or an abuse of such discretion on the part of 
be disturbed on review, unless there was evident the court. 15 This, however, is not a power to be 
misapprehension of the facts or the rights of the exercised arbitrarily. 16 


Ill.—Galeener v. Hessel, 11 N.E.23 
997, 292 Ill.App. 523. 

Mich.—Glazer v. Silber, 75 1ST.W.2d 
17, 344 Mich. 635—Carpus Juris 
Secundum cited in Reed v. Bur¬ 
ton Abstract & Title Co., 73 NT.W. 
2d 828, 832, 344 Mich. 375—^Corpus 
Juris cited in City of Dearborn v. 
Michigan Turnpike Authority, 73 
N.W.2d 544, 550, 344 Mich. 37—Cor¬ 
pus Juris quoted in Pear v. Gra¬ 
ham, 241 N.W. 865, 867, 258 Mich. 
161. 

Minn.—Erickson v. Northern Minn. 
Nat. Bank of Duluth, 50 N.W.2d 
489, 235 Minn. 232—Willard v. Max 
A. Kohen, Inc., 279 N.W. 553, 202 
Minn. 626. 

Miss.—Mitchell v. Film Transit Co., 
13 So.2d 154, 194 Miss. 550. 

Mo.—State ex rel. Big Bend Quarry 
Co. v. Wurdeman, 274 S.W. 380, 
309 Mo. 341. 

Neb.—Tuttle v. Wyman, 32 N.W.2d 
742, 149 Neb. 769. 

N.M.—Emmco Ins. Co. v. Walker, 
260 P.2d 712, 57 N.M. 525. 

N.Y.—Stanford v. Cayuga Linen & 
Cotton Mills, 25 N.Y.S.2d 65, 261 
App.Div. 877. 

Stanford v. Cayuga Linen & Cot¬ 
ton Mills, 14 N.Y.S.2d 217, 171 Misc. 
1001—Blevins v. Blevins, 226 N.Y. 
S. 553, 131 Misc. 315—Jacobs v. 
Jacobs, 217 N.Y.S. 280, 127 Misc. 
605, affirmed 217 N.Y.S. 918, 217 
App.Div. 753, motion denied 216 
N.Y.S. 851, 217 App.Div. 769. 

A. B. C. Wholesale Florists, Inc. 
v. Spanakos, 124 N.Y.S.2d 167— 
Tiber v. Tiber, 120 N.Y.S.2d 819, 
modified on other grounds 124 N.Y. 
S.2d 420, 282 App.Div. 473—Lundin 
v. Mittelman, 115 N.Y.S.2d 775, ap¬ 
peal dismissed 119 . N.Y.S.2d 647, 
281 App.Div. 894—Corey v. Corey, 
62 N.Y.S.2d 796. 

Pa.—In re Norris* Estate, 198 A. 142, 
329 Pa. 483—Beaver v. Slane, 114 
A. 509, 271 Pa. 317. 

Donosa v. Ueltzen, 97 Pa.Super. 
556. 

Short v. Short, Com.Pl., 33 Del. 
Co. 391—Geiger v. Geiger, Com.Pl., 
22 Leh.L.J. 123. 

S.C.—Caulder v. Skipper, 91 S.E.2d 
321, 228 S.C. 606—Brown v. Palmet¬ 
to Baking Co., 69 S.E.2d 598, 221 S. 
C. 183—Romanus v. Biggs, 59 S.E. 
2d 645, 217 S.C. 74—Barr v. Wit- 
sell, 175 S.E. 436, 173 S.C. 199— 
Armitage v. Seaboard Air Line Ry. 
Co., 164 S.E. 169, 166 S.C. 21. 

Wis.—Rohr v. Chicago, N. S. & M. 

R. R., 190 N.W. 827, 179 Wis. 106. 
Wyo.—Corpus Juris cited in Neider- 
john v. Thompson, 264 P. 699, 702, 
38 Wyo. 28. 

18 C.J. p 1150 note 74. 


Allowance of motion not mandatory 
Section of forcible entry and de¬ 
tainer statute, providing that plain¬ 
tiff may dismiss suit as to any one 
or more of defendants and that jury 
or court may find any one or more 
of them guilty and others not guilty, 
whereupon court shall render judg¬ 
ment according to such finding, did 
not render mandatory allowance by 
circuit court of plaintiffs’ motion to 
dismiss such an action without prej¬ 
udice at conclusion of evidence, since 
section does not refer to such dis¬ 
missal. 

Ill.—Perry v. Waddelow, 115 N.E.2d 
348, 351 Ill.App. 356. 

Distinction has been made that a 
voluntary nonsuit may be taken as 
a matter of right, but that a discon¬ 
tinuance rests within the discretion 
of the court. 

Pa.—Donosa v. Ueltzen, 97 Pa.Super. 
556—Lamb v. Greenhouse, 59 Pa. 
Super. 329. 

18 C.J. p 1150 note 74 [b]. 

Sufficient cause for dismissal must 
relate to, and affect the legal rights 
of, the parties litigant. 

Minn.—Wollenschlager v. Minneap¬ 
olis, St. P. & S. S. M. Ry. Co., 183 
N.W. 144, 149 Minn. 220. 

Surprise as ground 
Where defendant’s introduction of 
evidence offered practically at the 
close of the trial was a surprise to 
plaintiff, and he had no opportunity 
to investigate it, or to seek to rebut 
it, the court might grant a nonsuit. 
U.S.—Pannill v. Roanoke Times Co., 
D.C.Va., 252 F. 910. 

Whether case is in law or in equity 
is immaterial in considering a peti¬ 
tion for leave to dismiss, where the 
case has not progressed to point 
where defendant had acquired any 
substantial rights. 

U.S.—New York Life Ins. Co. v. 
Driggs, C.C.A.S.C., 72 F.2d 833. 

14. Ala.—Harris v. Town of East 
Brewton, 191 So. 216, 238 Ala. 402. 
Pa.—Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 250, 
353 Pa. 49. 

Prejudice to others as affecting right 
to dismissal or nonsuit generally 
see infra §§ 14, 28. 

Constitutionality of statute 
Where justice of the peace associ¬ 
ation filed petition praying that su¬ 
preme court proceed to authorize as¬ 
sociation to prepare examination 
questions for approval of supreme 
court and that its officers be au¬ 
thorized to conduct an examination 
pursuant to statute, association’s mo¬ 
tion to dismiss would be overruled in 
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view of important public interest in 
determination of constitutionality of 
statute. 

Ind.—Petition of Justice of the Peace 
Ass’n of Ind., 147 N.E.2d 16. 

15. Cal.—MacDermot v. Grant, 184 
P. 396, 181 C. 332. 

Kershaw v. Hogan, 15 P.2d 535, 
127 C.A. 89. 

Ill.—Henneberry v. Byers, 22 N.E. 

2d 403, 301 Ill.App. 618. 

Ky.—Kelton v. Saylor, 277 S.W. 1026, 
211 Ky. 739. 

La.—Allen v. Allen, 115 So. 648, 165 
La. 437. 

Minn.—Swanson v. Alworth, 209 N. 

W. 907, 168 Minn. 84. 

Mo.—State ex rel. Big Bend Quarry 
Co. v. Wurdeman, 274 S.W. 380, 309 
Mo. 341. 

N.C.—Edgerton v. Johnson, 7 S.E.2d 
535, 217 N.C. 314. 

S.C.—Barr v. Witsell, 175 S.E. 436, 
173 S.C. 199—Armitage v. Seaboard 
Air Line Ry. Co., 164 S.E. 169, 166 
S.C. 21. 

Wis.—Obermeier v. Milwaukee Elec¬ 
tric Ry. & Light Co., 188 N.W. 603, 
177 Wis. 490. 

18 C.J. p 1150 note 75. 

Discretion held not abused 

(1) Permitting plaintiff to dismiss 
without prejudice to new action. 
Colo.—Pittman v, Marshall, 59 P.2d 

914, 99 Colo. 62. ^ 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Reynolds, 12 P.2d 208, 157 Okl. 
268, 89 A.L.R. 5. 

(2) Granting voluntary nonsuit 
without prejudice. 

U.S.—Pilot Life Ins. Co. v. Habis, C. 
C.A.S.C., 90 F.2d 842. ^ 

(3) Refusal of motion for volun¬ 
tary nonsuit with a request append¬ 
ed for leave to take it off, where the 
trial had proceeded to the taking of 
defendant's evidence. 

Pa.—Donosa v. Ueltzen, 97 Pa.Super. 
556. 

(4) Refusing second dismissal 
without prejudice. 

N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

Discontinuance by defendant 

Where defendant, having inter¬ 
posed counterclaim, moved court 
to discontinue action previously 
brought against plaintiff on cause 
of action set up in counterclaim* 
court properly granted motion, where 
all the parties to the prior action 
were in court, and no substantial 
right to the plaintiff was injured 
thereby. 

N.Y.—Gilman v. Katz, 175 N.Y.S. 480. 

16. U.S.—Shattuck v. Pennsylvania 
R. Co., D.C.N.Y., 50 F.2d 974. 

Hawaii.—Ludin v. Ludin, 28 Hawaii 
487. 
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The discretionary power of the court is called into 
action only where the circumstances are such that a 
termination of the action would be unjust or in¬ 
equitable to the legal rights of defendant or others. 17 
If such circumstances do not exist, an application for 
a discontinuance, dismissal, or nonsuit, if season¬ 
ably made, is usually granted as a matter of 
course, 18 on payment of costs and disbursements to 
the time of making the application; 19 and, under 
some statutes, it is held that under such circum¬ 
stances, plaintiff may discontinue, dismiss, or take a 
nonsuit as a matter of right, and that the court has 


DISMISSAL & NONSUIT § 11 

no discretionary power to direct the entry of an or¬ 
der otherwise. 20 

In some cases it has been held, that, under such 
circumstances, plaintiff may dismiss without formal 
application or leave of court at any time before 
trial, as explained infra § 18, provided the dismissal 
will not work a prejudice to other parties; 21 and 
under some statutes such a dismissal may be had 
in term time or in vacation. 22 It has been held that 
a discontinuance may be effected as to one or more 
of several defendants without an order of court, 23 


N.T.—Blevins v. Blevins, 226 N.T.S. 

553, 131 Misc. 315. 

18 C.J. p 115 0 note 75 [a]. 

17- N.T.—Willets v. Browning, 190 
N.T.S. 606, 198 App.Div. 551. 

Stanford v. Cayuga Linen & Cot¬ 
ton Mills, 14 N.T.S.2d 217, 171 Misc. 
1001—In re Janowitz’ Will, 300 N. 
T.S. 38, 164 Misc. 936—Bissell v. 
Village of Williamsville, 254 N.T. 
S. 33, 141 Misc. 758—Blevins v. 
Blevins, 226 N.T.S. 553, 131 Misc. 
315. 

S. C.—Corpus Juris Secundum quoted 
in Wildhagen v. Avers, 82 S.E.2d 
609, 610, 225 S.C. 384. 

18 C.J. p 1150 note 74 [a]. 

“The only discretion that may be 
exercised ... is the protection 
of any rights which may have ac¬ 
crued to defendant as a result of the 
bringing of the action, such as the 
preservation of a counterclaim, the 
restitution of property of which he 
has been deprived, the recovery of his 
■costs, and the like.’* 

Neb.—In re Blue River Power Co., 
217 N.W. 604, 607, 116 Neb. 405. 

Element of accident or mistake 
must enter into situation before 
plaintiff can rightfully invoke 
■court's discretion to permit volun¬ 
tary nonsuit, and the question 
whether findings of accident, mis¬ 
take, etc., justifying discretionary 
ruling permitting nonsuit, can rea¬ 
sonably be made, is one of law. 

N.H.—Ingalls v. Maine Cent. R. R„ 
142 A. 695, 83 N.H. 397. 

T. 8. U.S.—Prudential Ins. Co. of 

America v. Stack, C.C.A.S.C., 60 
F.2d 830. 

Hawaii.—Ludin v. Ludin, 28 Hawaii 
487. 

-N.T.—Nosrep Corporation v. Clinton 
Securities Corporation, 184 N.T.S. 
771, 193 App.Div. 878. 

Blevins v. Blevins, 226 N.T.S, 
553, 131 Misc. 315. 

Pa.—Beaver v. Slane, 114 A. 509, 271 
Pa. 317. 

Corpus JUris quoted la Dove v. 
Thomas, 23 Pa.Dist. & Co. 272, 278 
—American Engineering Co. v. 
Ross, 16 Pa.Dist & Co. 813. 

“The rule is liberal in favor of 


permitting a voluntary dismissal, so 
as not to prejudice the rights of the 
plaintiff in subsequent litigation, and 
only in extreme cases would a denial 
be sustained.” 

Minn.—Swanson v. Alworth, 209 N. 
W. 907, 910, 168 Minn. 84. 

“Discontinuance of litigation is 
favored by the courts, and when one 
of the litigants wants to quit and his 
quitting and retiring from the field 
of controversy will end the litigation, 
the courts should not erect a barrier 
against such action.” 

Mo.—State ex rel. State Highway 
Commission of Missouri v. James, 
App., 115 S.W.2d 225, 226. 

19, U.S.—Veazie v. Wadleigh, Me., 
11 Pet. 55, 9 L.Ed. 630. 

N.T.—Willetts v. Browning, 190 N.T. 

S. 606, 198 App.Div. 551. 

Stanford v. Cayuga Linen & Cot¬ 
ton Mills, 14 N.T.S.2d 217, 171 Misc. 
1001—In re Janowitz’ Will, 300 N. 

T. S. 38, 164 Misc. 936. 

Okl.—Corpus Juris quoted la In re 
Initiative Petition No. 112, State 
Question No. 167, 7 P.2d 868, 869, 
154 Okl. 257. 

Pa.—American Engineering Co. v. 

Ross, 16 PaJDist. & Co. 813. 
Payment of costs generally see in¬ 
fra §§ 35, 38. 

20. Ga.—Fender v. Hendley, 26 S. 
E.2d 887, 196 Ga. 512—Davenport 
v. Hardman, 192 S.E. 11, 184 Ga. 518 
—Harry L. Winter, Inc., v. Peo¬ 
ple’s Bank of Calhoun, 143 S.E. 387, 
166 Ga. 385. 

Idaho.—Spencer v. Ensign, 196 P. 
668, 33 Idaho 577. 

Ind.—Isaacs v. Fletcher American 
Nat Bank, 185 N.E. 154, 98 Ind. 
App. 111. 

Kan.—Henry v. Edde, 79 P.2d 888, 
148 Kan. 70. 

N.H.—Ingalls v. Maine Cent. R. R., 
142 A. 695, 83 N.H. 397. 

Okl.—Vaughn v. Ryan, 223 P. 344, 
97 Okl. 226. 

Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466. 

R.I.—Brown v. Brown, 152 A. 423, 
51 R.I. 132. 

Tex.—Weil v. Abeel, Civ.App., 206 
S.W. 735. 


Ground for refusal 
Trial court’s offer, after refusal of 
continuance for absence of import¬ 
ant witness, of temporary delay to 
enable preparation for trial does not 
authorize denial of nonsuit to which 
plaintiff is entitled as matter of law 
regardless of reason for requesting 
it. 

Tex.—Willacy County Water Control 
& Improvement Dist. No. 1 v. 
Fawkes, Civ.App., 72 S.W.2d 374. 
Unsatisfactory grounds 

Nonsuit cannot be denied because 
grounds announced therefor appear 
unsatisfactory. 

Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466. 

21. Pa.—American Engineering Co. 
v. Ross, 16 Pa-Dist. & Co. 813. 

Commonwealth ex rel. v. Cillo, 
Co., 92 Pittsb.Leg.J. 337. 

S.C.—Inman v. Hodges, 61 S.E. 958, 
80 S.C. 455. 

Prejudice to defendant as affecting 
right to dismiss generally see in¬ 
fra § 26. 

Anybody in Interest 

A plaintiff may not be allowed to 
dismiss his suit, where such dismiss¬ 
al would injuriously affect anybody 
in interest in the subject matter of 
the suit, whether such person be 
plaintiff or defendant, or other person 
interested in the result. 

Mo.—Corpus Juris cited in State ex 
reL Big Bend Quarry Co. v. Wurde- 
man, 274 S.W. 380, 382, 309 Mo. 341. 

22. Ga.—Davenport v. Hardman, 192 
S.E. 11, 184 Ga. 518—M. C. Kiser 
Co. v. Bonnett, 122 S.E. 338, 157 
Ga. 555—Jackson v. Roane, 23 S.E. 
118, 96 Ga. 40. 

Cowart v. Atlanta, B. & C. Ry. 
Co., 198 S.E. 795, 58 Ga.App. 466. 

Xu term time but not in vacation 
La.—Mollere v. Bayon, 2 MarLO.S. 
144. 

In vacation but not in term time 
Mo.—State ex rel. Big Bend Quarry 
Co. v. Wurdeman, 274 S.W. 380, 
309 Mo. 341. 

State ex rel. Borsenberger v. Mc- 
Elhinney, App., 38 S.W.2d 281. 

23. III.—Burke v. Chicago City R« 
Co., 109 Ill.App. 656* 
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that an order of discontinuance may be entered ex 
parte without application to, and the special direc¬ 
tion of, the court; 24 and that an ex parte motion to 
discontinue or dismiss takes effect the moment it 
is filed without an order of the court granting the 
motion. 25 Even where leave is considered neces¬ 
sary, a discontinuance is in actual practice in some 
states entered without leave, 26 which is presumed 
unless defendant interferes and asks the court to 
withhold it; 27 but the court may on cause shown 
refuse leave after the discontinuance has been 
entered. 28 

§ 12. - Loss of Right by Estoppel or 

Waiver 

A plaintiff may waive or be estopped to assert his 
right to a dismissal, discontinuance, or nonsuit, by some 
act or omission on his part inconsistent therewith. 

Plaintiff may waive or be estopped to assert his 
right to a dismissal, discontinuance, or nonsuit by 
the performance of some act inconsistent with it, 29 
as where he fails to take his proceedings therefor 
within the proper time, as explained infra §§ 17-24, 
or makes a general appearance after a discontinu¬ 
ance; 30 and where a written dismissal has been 
filed, but no leave to dismiss has been obtained, and 
complainant continues to prosecute his suit, the dis¬ 
missal will be presumed to have been withdrawn. 31 
A plaintiff’s right to summarily dismiss is waived 


by his filing a motion to dismiss and thereby in¬ 
voking the court’s jurisdiction to make an order on 
the motion. 32 

However, plaintiff’s right to have a nonsuit is 
not waived by a motion for a new trial, on the 
ground that such nonsuit was improperly refused. 33 
Neither is his right to a discontinuance waived by 
cross-examining defendant’s witness called after the 
denial of a motion for discontinuance, and by sub¬ 
mitting the case at the close of the testimony without 
renewing his motion; 34 nor by asking leave to in¬ 
troduce further testimony after the court’s refusal 
to allow a discontinuance, where on leave being 
granted the request was withdrawn and no further 
action taken. 35 An agreement to dismiss a pending 
suit made out of court and not presented to or acted 
on by the court is waived by defendant’s answering 
an amended bill filed thereafter on the merits. 36 

§ 13. Parties Entitled 

Generally, the party or plaintiff commencing the ac¬ 
tion, or his successor in interest, has the right voluntar¬ 
ily to take a discontinuance, dismissal, or nonsuit of an 
action. 

Ordinarily the right voluntarily to take a discon¬ 
tinuance, dismissal, or nonsuit of an action or pro¬ 
ceeding is in the party or plaintiff who commenced 
it, 37 and not in a stranger to the action or proceed- 


Dismissal or discontinuance as to 
one or more codefendants general¬ 
ly see infra §§ 30-32. 

24. Mass.—Alpert v. Mercury Pub. 
Co., 172 N.E. 221, 272 Mass. 39. 

N.Y.—McBratney v. Rome, W. & O. 
R. Co., 87 N.Y. 467. 

25. La.—Interdiction of Escat, 21 
So.2d 43, 207 La. 228—Shreveport 
Long Leaf Lumber Co. v. Jones, 
177 So. 693, 188 La. 619—Person v. 
Person, 136 So. 225, 172 La. 740. 

26. Pa.—Commonwealth v. Magee, 
73 A. 346, 224 Pa. 166. 

Lamb v. Greenhouse, 59 Pa. Su¬ 
per. 329. 

Appointment of Mining Engineer, 
Com.Pl., 38 Luz.Leg.Reg. 115. 

18 C.J. p 1150 note 82. 

27. Pa.—Commonwealth v. Tucker, 
78 Pa.Super. 19. 

Verona Tool Works v. Allegheny 
Forging Co., 19 Pa.Dist. <fe Co. 19, 
46 York Leg.Rec. 183—City of New 
York v. Spannuth, 2 Fa.Dist. & Co. 
218, 18 Sch.Leg.Rec. 407. 

Appointment of Mining Engineer, 
38 Luz.Leg.Reg. 115. 

18 C.J. p 1150 note 83. 

Discontinuance without sanction 
of court will be deemed sanctioned 
if made with the concurrence of de¬ 
fendant and costs have been paid. 


Pa.—Hileman Coal Co. v. Phoenix 
Coal Co., 6 Pa.Dist. & Co. 633. 

28. Pa.—Commonwealth v. Tucker, 
78 Pa.Super. 19. 

Verona Tool Works v. Allegheny 
Forging Co., 19 Pa.Dist. & Co. 19, 
46 York Leg.Rec. 183. 

18 C.J. p 1150 note 84. 

29. Colo.—Reagan v. Dyrenforth, 
285 P. 775, 87 Colo. 126. 

18 C.J. p 1150 note 86. 

Agreeing to submit defendant’s mo¬ 
tion for new trial, appearing and un¬ 
reservedly contesting it on merits, 
waives claim to discontinuance. 

Ala.—Ex parte Schoel, 87 So. 801, 205 
Ala. 248. 

Jones v. Morrow, 108 So. 81, 21 
Ala.App. 326. 

Right not lost 

Plaintiff’s right to take voluntary 
nonsuit is not lost by filing of plea 
of privilege and controverting affi¬ 
davit and hearing of evidence on 
issue. 

Tex.—First Nat. Bank v. Hannay, 67 
S.W.2d 215, 123 Tex. 203—Atlantic 
Oil Producing Co. v. Jackson, 296 
S.W. 283, 116 Tex. 570. 

H. H. Watson Co. v. Cobb Grain 
Co., Com.App., 292 S.W. 174. 

30. Ind.—McDougle v. Gates, 21 Ind. 
65. 

18 C.J. p 1150 note 88. 
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31. N.M.—Newcomb v. White, 23 P. 
671, 5 N.M. 435. 

32. Cal.—Spellacy v. Superior Court 
In and For Los Angeles County, 72 
P.2d 262, 23 C.A.2d 142. 

33. Ill.—Denton v. Central School 
Supply House, 61 Ill.App. 267. 

34. N.Y.—Rothenberg v. Filarsky, 62 
N.Y.S. 721, 30 Misc. 610. 

35. N.Y.—Goldberg v. Victor, 56 N. 
Y.S. 1044, 26 Misc. 728. 

36. U.S.—McFadden v. Heisen, Ida¬ 
ho, 150 F. 568, 80 C.C.A. 370. 

37. Ark.—Walton v. Rucker, 97 S. 
W.2d 442, 193 Ark. 40. 

N.J.—Mathews v. American Tobacco 
Co., 23 A.2d 301, 130 N.J.Eq. 470, 
affirmed 37 A.2d 99, 135 N.J.Eq. 11. 
Ohio.—Patterson v. Pollock, 84 N.E. 

2d 606, 84 Ohio App. 489. 

18 C.J. p 1151 note 94. 

“Plaintiff” 

Affiants to supporting affidavit in 
a primary election contest, do not 
become parties “plaintiff” within 
statute authorizing a plaintiff to non¬ 
suit or dismiss complaint. 

Ark.—Walton v. Rucker, 97 S.W.2d 
442, 193 Ark. 40. 

Defendant seeking affirmative re¬ 
lief by cross action is “plaintiff” 
within statute providing for volun¬ 
tary dismissal of case. 
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ing. 38 However, a person who has assumed the sit¬ 
uation of plaintiff, 39 or has become his successor 
in interest, 40 may discontinue an action. While 
plaintiff has a right to dismiss without prejudice, 
defendant, brought into court by summons, has no 
right to demand that the action be dismissed as to 
any proper party plaintiff; 41 nor can an action be 
said to have been discontinued by plaintiff where 
it has been dismissed at the instance of defend¬ 
ant. 42 

A petitioner for intervention may dismiss as 
against his petition as well as against plaintiff’s an¬ 
swer and cross bill, unless plaintiff’s rights will be 
prejudiced thereby. 43 

Attorney . Plaintiff may effect the dismissal or 
nonsuit through his duly authorized attorney; 44 
and, where authority is given by power of attorney 
to one to discontinue a suit, it must be strictly pur¬ 
sued and the discontinuance should be by him per¬ 
sonally and not by another. 45 


DISMISSAL & NONSUIT §§ 13-14 

§ 14. - Nominal Plaintiffs and Persons 

Beneficially Interested 

The courts usually will not permit a plaintiff to dis¬ 
continue or dismiss to the prejudice of the party for 
whose use the suit was brought, or of other parties bene¬ 
ficially interested in the suit. 

Where persons other than plaintiff of record are 
interested in the prosecution of a suit, the courts 
will not permit plaintiff to dismiss if their rights 
will be prejudiced, 46 where the latter will indem¬ 
nify him against the costs to which he may be sub¬ 
jected. 47 A nominal or legal plaintiff, however, 
may dismiss or discontinue a suit brought for the 
use of another, where the latter is shown to have 
no beneficial interest in the subject matter of the 
controversy, 48 or has neglected to come in and be 
made a party to the suit; 49 and it has been held 
that he may dismiss at any time before the rights 
of the usee have been adjudicated by the court in 
which the action is pending or by the court to which 
an appeal may be taken. 50 According to some early 


Ark.—Fox v. Pinson, 34 S.W. 2d 459, 
182 Ark. 936, 74 A.L.R. 583. 
Dismissing* as to codefendant 

(1) A plaintiff who has joined two 
persons as defendants alone has the 
right to dismiss as to one of them, 
and if he fails to do so the court 
cannot do so. 

Tex.—Luter v. Inhken, Civ.App., 143 
S.W. 675. 

(2) Dismissal or discontinuance as 
to one or more codefendants gener¬ 
ally see infra §§ 30-32. 

38. Cal.—Soule v. Billings, 42 C. 285. 

39. La.—Barbara, Inc., v. Bill el o, 33 
So.2d 689, 212 La. 937—Broussard 
v. Duhamel, 4 La. 366. 

N.H.—Kimball v. Wellington, 20 N. 
H. 439. 

18 C.J. p 1151 note 96. 

40. N.Y.—Hallett v. Hallett, 30 N. 
Y.S. 946, 10 Misc. 304. 

Rosen v. Goldstein, 1 N.Y.City 
Ct. 483. 

41. Ark.—Lay v. Collins, 86 S.W. 
281, 74 Ark. 536. 

Kan.—Roberts v. Tomlinson, 57 P. 
1060, 9 Kan.App. 85. 

42. La.—Dreyfuss v. Process Oil & 
Fuel Co., 77 So. 283, 142 La. 564. 

43. Mich.—Dunitz v. Braver, 233 N. 
W. 347, 252 Mich. 111. 

44. Ky.—Commonwealth, for Use 
and Benefit of Clay County v. 
Sizemore, 108 S.W.2d 733, 269 Ky. 
722. 

Authority of attorney to dismiss, 
discontinue, or nonsuit generally 
see Attorney and Client § 87. 
County attorney 

County or county board, which has 
employed an attorney other than the 
county attorney to bring suit on 


ground that county attorney had per¬ 
sonal adverse interests, may author¬ 
ize county attorney to dismiss suit 
over objection of attorney employed 
to prosecute it. 

Ky.—Commonwealth, for Use and 
Benefit of Clay County v. Size¬ 
more, supra. 

Attorney for opposition cannot en¬ 
ter a dismissal in the name of plain¬ 
tiff when neither plaintiff nor the at¬ 
torney by whom he is being repre¬ 
sented is in court, whatever author¬ 
ity plaintiff may have given or at¬ 
tempted to give him in that behalf. 
Ind.—City of Crown Point v. Chip- 
man, 141 N.E. 453, 193 Ind. 642. 

45. Pa.—Mechanics’ Bank v. Fisher, 
1 Rawle 341. 

18 C. J. p 1153 note 21. 

46. U.S.—McCullum v. Coxe, Pa., 1 
Dali. 139, 1 L.Ed. 72. 

New Haven Merchant’s Nat. 
Bank v. U. S., N.Y., 214 F. 200, 130 
C.C.A. 548. 

N.D.—Van Gordon v. Goldamer, 113 
N.W. 609, 16 N.D. 323. 

Pa.—Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 250, 
353 Pa. 49. 

18 C.J. p 1151 note 1. 

Rights of interveners and third per¬ 
sons generally see infra § 28. 
Corporate directors to the prejudice 
of stockholders 

Minn.—National Power, etc., Co. v. 
Rossman, 142 N.W. 818, 122 Minn. 
355, Ann.Cas.l914D 830. 

18 C.J. p 1151 note 1 [bj. 

Necessity for sanction of court 
A plaintiff in minority stockhold¬ 
ers’ suit brought on behalf of cor¬ 
poration, wherein corporation was 
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real party in interest although 
joined as nominal defendant, could 
not dismiss action in his fiduciary 
capacity as respects corporation, 
without first receiving sanction of 
trial court. 

Cal.—Spellacy v. Superior Court In 
and For Los Angeles County, 72 
P.2d 262, 23 C.A.2d 142. 

Necessity for leave and order of 
court generally see supra § 11. 
Premature action. 

The use plaintiff in an action on 
bond, which was premature because 
there had been no default and no 
one had a right of action, sh<&ld be 
permitted to correct the error by 
discontinuing and commencing de 
novo. 

Pa.—Commonwealth v. Magee, 73 A. 
346, 224 Pa. 166. 

47. U.S.—Farmers* & Mechanics’ 
Bank v. Gaither, D.C., 8 F.Cas.No. 
4,654, 3 Cranch C.C. 345, reversed 
on other grounds 1 Pet. 37, 7 L.Ed. 
43. 

Ala.—Jennings v. Pearce, 13 So. 605, 
99 Ala. 303. 

48. N.D.—Van Gordon v. Goldamer* 
113 N.W. 609, 16 N.D. 323. 

18 C.J. p 1151 note 3. 

49. N.Y.—Hirshfield v. Fitzgerald, 51 
N.E. 997, 157 N.Y. 166, 46 L.R.A. 
839. 

Manufacturers Mut. Fire Ins. Co. 
of Rhode Island v. Hopson, 25 N. 
Y.S.2d 502, 176 Misc. 220, affirmed 
29 N.Y.S.2d 139, 262 App.Div. 731, 
aflarmed 43 N.E.2d 71, 288 N.Y. 668 
—Manning v. Mercantile Trust Co., 
75 N.Y.S. 168, 37 Misc. 215. 

18 C.J. p 1151 note 3 [b]. 

50. Ky.—Bernheim v. Wallace, 217 
S.W. 916, 186 Ky. 459, 8 A.L.R. 938. 



§§ 14-16 DISMISSAL & NONSUIT 

decisions which follow the rule that courts of law 
consider only legal rights, plaintiff of record may 
dismiss, even though it is alleged and offered to be 
proved that the beneficial interest is really in an¬ 
other. 51 It has been held that a nominal plaintiff 
may not release the action or enter a retraxit with¬ 
out the knowledge or consent of the real plaintiff. 52 

§ 15. -Plaintiffs Acting in Official or 

Representative Capacity 

A plaintiff suing In an official capacity may discon¬ 
tinue the suit during his term of office; and a person 
suing in representative or fiduciary capacity may dismiss 
or agree to a dismissal. 

Plaintiffs who act in an official capacity for the 
public in bringing a suit, as, for instance, select¬ 
men, overseers of the poor, etc., being the only 
parties plaintiff before the court, may discontinue 
such suit, 53 during the continuance of their term 
of office, 54 where they all concur in such discon¬ 
tinuance. 65 Where the further prosecution of an 
action by officials is rendered impossible by the abo¬ 
lition of their office, they are entitled to a discontinu¬ 
ance without costs. 66 

A plaintiff, receiver of a state court, suing by 
leave or direction of such court, is not required to 
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show his authority to dismiss before a federal court 
will entertain his motion therefor. 57 

Where one of several parties plaintiff in a cause 
dies, a dismissal as to him is illegal unless made at 
the instance of someone representing his interest; 58 
the personal representative of a deceased plaintiff 
may agree to the dismissal of the suit. 59 Where 
the reorganization committee of an insolvent cor¬ 
poration is empowered to institute, compromise, and 
dismiss suits brought in its behalf, the fact that 
one member of the committee refuses to join with 
the rest in taking a nonsuit does not deprive the 
committee of its power to take it. 60 

§ 16. -As between Coplaintiffs 

One of two or more coplaintiffs ordinarily may with¬ 
draw from, abandon, or dismiss the suit so far as his 
interests are concerned without affecting the further 
progress of the suit as to the other plaintiffs. 

One of two or more coplaintiffs may withdraw 
from, abandon, or dismiss a suit so far as his in¬ 
terest is concerned, 61 where such interest is ascer¬ 
tained, 62 on the payment of a proportionate amount 
of the taxable costs. 63 Such action, however, will 
not be allowed to affect the further progress of the 
suit as to the other plaintiffs ; 64 and, unless he can 


51. N.C.—Jones v. Blackledge, 4 N. 
C. 342. 

18 C.J. p 1151 note 4. 

52. N.J.—Sloan v. Sommers, 14 N.J. 
Law 509. 

53. Ohio.—State v. Coshocton 

County Comrs., 16 Ohio Cir.Ct., 
N.S., 144. 

Pa.—City of New York v. Spannuth, 
2 Pa.Dist. & Co. 218, 18 Sch.Leg. 
Rec. 407. 

18 C.J. p 1152 note 5. 

54. N.Y.—Wright v. Smith, 13 Barb. 
414. 

18 C.J. p 1152 note 6. 

55. N.Y.—Perry v. Tynen, 22 Barb. 
137. 

66. N.Y.—Cole v. Rose, 65 How.Pr. 
520. 

57. U.S.—Youtsey v. Hoffman, C.C. 
Ky., 108 F. 699. 

58. Mo.—McLaran v. Wilhelm, 50 
Mo.App. 658. 

59. N.Y.—Banta v. Marcellus, 2 
Barb. 373. 

Va.—Wohlford v. Compton, 79 Va. 
333. 

60. Tex.—Bangs v. Sullivan, Civ. 
App., 73 S.W. 74. 

61. Cal.—MacDermot v. Grant, 184 
P. 396, 181 C. 332. 

Ill.—Minarik v. Commonwealth Edi¬ 
son Co., 139 N.E.2d 854, 12 Xll.App. 
2d 410. 

La.—Clement v. Gulf Refining Co. of 
Louisiana, 125 So. 73, 169 La. 268 


—McClung v. Atlas Oil Co., 87 So. 
515, 148 La. 674. 

Neb.—Thies v. Platte Valley Public 
Power & Irrigation Dist., 289 N. 
W. 386, 137 Neb. 344. 

Wash.—Dean v. Oregon R. & Nav. 

Co., 80 P. 842, 38 Wash. 565. 

18 C.J. p 1152 note 12. 

Motive immaterial 

If certain plaintiffs could withdraw 
from suit, they could do it regardless 
of motive. 

La.—Clement v. Gulf Refining Co. of 
Louisiana, 125 So. 73, 169 La. 268. 

Omission from second complaint 
Omission from a second amended 
complaint of certain parties plaintiff, 
who were such in the original com¬ 
plaint, works a discontinuance of the 
action so far as they are concerned, 
equivalent to a voluntary dismissal. 
Cal.—Spreckels v. Spreckels, 158 P. 
543, 172 C. 789. 

Agreement between defendant and 
one plaintiff is not a dismissal by 
such plaintiff. 

Tex.—De Mankowski v. Ship Chan¬ 
nel Development Co., Civ.App., 300 
S.W. 118. 

62. Ala.—Cunningham v. Carpenter, 
10 Ala. 109. 

18 C.J. p 1152 note 13. 

Action on a bond in the name of 
the two joint obligees therein may 
be discharged by one of them. 

Me.—Shaw v. Keep, 34 Me. 199. 
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63. Neb.—Williams v. Miles, 89 N. 
W. 455, 63 Neb. 851. 

N.C.—Pritchard v. Mitchell, 51 S.E. 
783, 139 N.C. 54. 

Payment of costs generally see in¬ 
fra § 38. 

Sight as dependent on conditional 
attorney’s fees 

Where three plaintiffs joined with 
others in an action to set aside an 
order admitting a will to probate and 
for leave to probate a later will, and 
after appeal from a judgment ad¬ 
verse to plaintiffs, they moved to 
dismiss as to themselves on payment 
of their proportion of the costs, the 
motion would not be denied, although 
their attorneys, who had a contin¬ 
gent fee, had spent considerable mon¬ 
ey and earned attorney’s fees of con¬ 
siderable value. 

Neb.—Williams v. Miles, 89 N.W. 455, 
63 Neb. 851. 

64. Cal.—MacDermot v. Grant, 184 
P. 396, 181 C. 332. 

Ga.— Corpus Juris cited In Harvey v. 

Boyd, 101 S.E. 708, 24 Ga.App. 561, 
La.—McClung v. Atlas Oil Co., 87 So. 
515, 148 La. 674. 

Mo.—Jones v. Kansas City, Ft. S. & 
M. R. Co., 77 S.W. 890, 178 Mo. 528, 
101 Am.S.R. 434. 

Kehoe v. Phillipi, 42 Mo.App. 292, 
W.Va.—Bank of Marlinton v. Poca¬ 
hontas, 106 S.E. 881, 88 W.Va. 414. 
18 C.J. p 1152 note 14. 



27 C.J.S. 

satisfy the court that the others have no interest in 
the claim or that he himself is liable to be injured 
by its further prosecution, one plaintiff has no right 
to dismiss a suit against the objections of his co- 
plaintiffs, 65 and even where he can so satisfy the 
court he has been held to have no right to dismiss 
if his coplaintiff indemnifies him against loss. 66 

On showing want of interest . Where there is a 
misjoinder of plaintiffs it is competent for one of 
them, having no interest in the suit, to withdraw and 
dismiss the action as to himself, 67 although it has 
been held that where a person is made a coplain¬ 
tiff improperly without his privity or consent the 
proper motion is that his name be stricken out, not 
that the bill be dismissed even as to him. 68 In a 
joint action by two or more plaintiffs, since the 
right of any one or more to recover may depend on 
facts to be passed on by a jury, plaintiffs cannot be 
compelled to determine those facts in advance by 
a voluntary nonsuit as to such of the plaintiffs as 
may ultimately fail to recover. 69 

In suit brought without authority . A motion may 
be sustained to withdraw a party plaintiff who was 
made such without authority therefor and who dis¬ 
approves of the suit; 70 and it has been held that 
where, in a personal action, one of several co¬ 
plaintiffs, each having equally an interest in the 
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cause of action and maintaining the suit, if at all, in 
his own right and for his own benefit, and having 
an equal right to control the suit, shows the court 
that the suit is brought without his knowledge, con¬ 
sent or authority, and by a petition duly presented 
requests to be nonsuited, and no fraud appears, a 
nonsuit will be entered as to all the plaintiffs. 71 

§ 17. Condition of Cause 

The stage of the proceeding at which a party should 
be permitted voluntarily to dismiss or to discontinue is 
generally a matter of statutory regulation; and, except 
where restricted by statute or where substantial rights 
are prejudiced thereby, a plaintiff generally may discon¬ 
tinue, dismiss, or take a nonsuit at any stage of the pro¬ 
ceeding. 

The stage of the proceeding at which a party 
should be permitted voluntarily to dismiss or to dis¬ 
continue is generally a matter of statutory regula¬ 
tion. 71 * 50 Plaintiff may discontinue, dismiss, or take 
a nonsuit at any time within the period prescribed by 
statute therefor, 72 and, in the absence of a plea of 
set-off or counterclaim, or of prejudice to defend¬ 
ant and except to the extent that it is restricted in 
this respect by statute, as explained infra §§ 18-24, 
a discontinuance, dismissal, or nonsuit, ordinarily 
may be taken at any stage of the action or proceed¬ 
ing, 73 on the payment of costs, as considered infra 


Amended petition; discretion of 
court 

Trial court does not abuse its dis¬ 
cretion in permitting voluntary dis¬ 
missal of a landowner from an ac¬ 
tion to enjoin the maintenance of a 
diversion dam and for recovery of 
damages from a flood, brought by 
landowner and his tenant, and to al¬ 
low the tenant alone to file an amend¬ 
ed petition at law for the damages 
to the leasehold, as claimed in origi¬ 
nal petition. 

Neb.—Thies v. Platte Valley Public 

Power & Irrigation Dist., 289 N.W. 

386, 137 Neb. 344. 

Judgment for one after dismissal by 
three 

In an action on a note, the trial 
court does not abuse its discretion 
in giving judgment for the whole 
sum in favor of a plaintiff despite 
the attempted dismissal of the action 
by three plaintiffs, so far as they 
were concerned, after the findings 
and judgment had been signed, be¬ 
cause the note had been satisfied as 
to their interests, no legal showing 
thereof being made. 

Cal.—MacDermot v. Grant, 184 P. 

396, 181 C. 332. 

Betraxit 

Where an action is brought by two 
jointly, and a retraxit is entered by 
one of them without express co ns ent 
of the other, the court does not err 

27 C.J.S.—22 


in refusing to dismiss action as to 
other plaintiff and in permitting him 
to continue it in so far as his own 
rights in subject-matter are con¬ 
cerned. 

Ga.—Harvey v. Boyd, 101 S.E. 708, 
24 Ga.App. 561. 

65. Ark.—Ingham Lumber Co. v. 
Ingersoll, 125 S.W. 139, 93 Ark. 447, 
20 Ann.Cas. 1002. 

18 C.J. p 1162 note 15. 

66. Ark.—r-Ingham Lumber Co. v. In¬ 
gersoll, supra. 

Ill.—Winslow v. Newlan, 45 Ill. 145. 

1 67. Iowa.—Ocheltree v. Hill, 42 N. 

W. 523, 77 Iowa 721. 

18 C. J. p 1152 note 17. 

An unnecessary party plaintiff may 
be dropped at any time without af¬ 
fecting the rights of the other plain¬ 
tiff. 

Mo.—Jones v. Kansas City, Ft. S. & 
M. R. Co., 77 S.W. 890, 178 Mo. 628, 
101 Am.S.R. 434. 

Where claim satisfied 
Where in a lien creditors' suit the 
debt of the nominal plaintiff has been 
satisfied and discharged pending the 
litigation, it is proper for the court 
to dismiss such nominal plaintiff 
from the suit, and to order the cause 
to be further proceeded with for the 
benefit of the other lien creditors 
who have come into the suit and as¬ 
serted their liens. 
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W.Va.—Bank of Marl inton v. Poca¬ 
hontas Development Co., 106 S.TL 
881, 88 W.Va. 414. 

68. Fla.—Southern Life Ins. & Trust 
Co. v. Lanier, 5 Fla. 110, 68 Am. 
D. 448. 

69. Mo.—Miller v. Bledsoe, 61 Mo. 
96. 

18 C.J. p 1152 note 19. 

70. Iowa.—Schaal v. Schaal, 213 N* 
W. 207, 203 Iowa 667. 

71. N.H.—Brown v. Wentworth, 46L 
N.H. 490, 88 Am.D. 223—Caverly 
v. Jones, 23 N.H. 573. 

71.50 Minn.—Application of Mit¬ 
chell, 13 N.W.2d 20, 216 Minn. 368. 

Statutory provisions governing dis¬ 
missal, discontinuance, or nonsuit 
in general see supra § 8. 

72. TJ.S.—El Paso & Southwestern 
Co. v. Riddle, D.C.Tex., 287 F. 173, 
affirmed, C.C.A., 294 F. 892. 

Ill.—Sweet-Orr & Co, v. E. G. Hen¬ 
drickson Co., 248 Ill.App. 624. 

Tenn.—Cocke v. Taylor, 13 Tenn-App. 
15—Campbell v. Lee, 12 TenmApp. 
293. 

As absolute right see supra § 7. 

73. TJ.S.—Hayles v. Southern Ry., IX 
C.Ga., 25 F.2d 758. 

Ala.—Butler Cotton Oil Co. v. Brooks, 
94 So. 518, 208 Ala. 3.86. 

Ky.—Commonwealth v. Plummer, 31 
S.W,2d 897, 235 Ky. 506. 
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§ 38. Where defendant pleads another action pend¬ 
ing, plaintiff may enter a discontinuance in the first 
suit at any time before replication in the second 
suit. 74 A motion to dismiss, with the right to refile 
or continue the same cause after an execution sale, 
should not be granted, however, where it is intend¬ 
ed as a continuance, which has already been re¬ 
fused. 75 

Under a statute permitting a nonsuit at any time 
before a decision is announced, plaintiff may take a 
voluntary nonsuit while an undisposed plea of priv¬ 
ilege is pending, 76 even though he has failed to 
controvert such plea, 77 and even though an appeal 
is pending from an interlocutory order overruling 
defendant’s plea of privilege. 78 

Before or after argument . Under some statutes, 
plaintiff may dismiss or take a nonsuit before, and 
not after, argument on the facts of the case, 79 and 
such provisions are subject to strict construction. 79 - 5 
The right to dismiss or take a nonsuit before argu¬ 


ment is not an absolute one but lies within the dis¬ 
cretion of the court, 80 and where justice to plain¬ 
tiff requires it, the court may allow a nonsuit even 
after argument. 81 

§ 18. - Before Trial, Decision, or Verdict 

in General 

a. Before trial 

* b. Before verdict, judgment, or decision 
c. Before adverse ruling on sufficiency 
of evidence 

a. Before Trial 

In the absence of a statute providing otherwise, a 
plaintiff may discontinue or become nonsuit at any time 
before the trial commences, in the absence of any ele¬ 
ment of affirmative relief or prejudice to the defendant. 

Where there are no statutes regulating the prac¬ 
tice otherwise, plaintiff as of right may discontinue 
or become nonsuit at any time before the trial has 
commenced, 82 or prior to a hearing on the mer- 


La.—St. Bernard Trappers* Ass’n v. 
Michel, 110 So. 617, 162 La. 366. 

Alfonso v. Ruiz, App., 2 So.2d 
480. 

N.Y.—Gentilala v. Fay Taxicabs, 153 
3ST.E. 848, 243 N.Y. 397. 

Schering & Glatz v. American 
Pharmaceutical Co., 254 N.Y.S. 764, 
234 App.Div. 343. 

Tex.—Gladden v. Thurmond, Civ. 
App., 77 S.W.2d 703—In re Greer, 
Civ.App., 41 S.W.2d 351, error dis¬ 
missed. 

Effect of plea of set-off, counterclaim, 
or other affirmative relief general¬ 
ly see infra § 27. 

Prejudice to defendant as ground for 
objection see infra § 26. 

After issue joined by answer 

La.—St. Bernard Trappers* Ass’n v. 

Michel, 110 So. 617, 162 La. 366. 
After vacation of Judgment sustain¬ 
ing demurrer 

Where the court entered its judg¬ 
ment sustaining a demurrer, and 
later vacated the judgment sustain¬ 
ing the demurrer, and allowed a non¬ 
suit to be taken, it was held that 
having vacated its judgment the 
former status before it had been 
finally submitted was restored and 
the court had power to grant a non¬ 
suit. 

Tenn.—Cecil v. Jernigan, 4 Tenn.App. 

80. 

74. N.Y.—Marston v. Lawrence, 1 
Johns.Cas. 397. 

75. Iowa.—Des Moines Joint Stock 
Land Bank of Des Moines v. Dan- 
son, 220 N.W. 102, 206 Iowa 897, 
opinion supplemented 221 N.W. 542, 
206 Iowa 897. 

76. Tex.—Atlantic Oil Producing Co. 
v. Jackson, 296 S.W. 283, 116 Tex. 
570. 


Miller v. Van-Tex Royalty Co., 
Civ.App., 57 S.W.2d 596, error dis¬ 
missed—Southern Nat. Co. v. Beck 
& Bridges, Civ.App., 55 S.W.2d 215. 
As to one of several defendants 
Under statutes which provide that 
plaintiff may take a nonsuit at any 
time before the decision is an¬ 
nounced, and also may discontinue as 
to any one or more defendants where 
no cross action or affirmative relief 
is sought, and when the discontinu¬ 
ance would not operate to the prej¬ 
udice of other defendants, where the 
court has indicated that it will allow 
the plea of special privilege of one 
defendant, but not of another, plain¬ 
tiff may, before the decision, dismiss 
as to the one whose plea is to be 
allowed. 

Tex.—First Nat. Bank v. Childs, Civ. 
App., 231 S.W. 807, error refused. 

77. Tex.—Southern Nat. Co. v. Beck 
& Bridges, Civ.App., 55 S.W.2d 215 
—Home Ben. Ass’n v. Sims, Civ. 
App., 39 S.W.2d 1099. 

78. Tex.—Gladden v. Thurmond, Civ. 
App., 77 S.W.2d 703. 

78. Md.—Markoff v. Kreiner, 23 A. 
2d 19, 180 Md. 150—Gildea v. Lund, 
102 A. 467, 131 Md. 385. 

18 C.J. p 1155 note 66. 

After court has ruled on a demur¬ 
rer prayer at the close of plaintiff’s 
case it is not too late, under such 
statute, for plaintiff to take a non 
prosequitur. 

Md.—Markoff v. Kreiner, 23 A.2d 19, 
180 Md. 150—State for Use of Ship- 
ley v. Lupton, 161 A. 393, 163 Md. 
180. 

79.5 Md.—State for Use of Shipley 
v. Lupton, supra. 

80. U.S.—Nelson v. Devney, C.C.A. 
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Wis., 102 F.2d 487—Baker, Fentress 
& Co. v. Young, C.C.A.Wis., 55 F.2d 
53. 

Wis.—Rohr v. Chicago, N. S. & M. 
R. R., 190 N.W. 827, 179 Wis. 106— 
Obermeier v. Milwaukee Electric 
Ry. & Light Co., 188 N.W. 603, 177 
Wis. 490. 

Denial of voluntary nonsuit no abuse 
of discretion 

U.S.—Baker, Fentress & Co. v. Young, 
C.C.A.Wis., 55 F.2d 53. 

81. N.H.—Ingalls v. Maine Cent. R. 
R., 142 A. 695, 83 N.H. 397. 

82. U.S.—Cybur Lumber Co. v. Erk- 
hart. Miss., 247 F. 284, 159 C.C.A. 
378. 

Cal.—Carvel v. Arents, 272 P.2d 858, 
126 C.A.2d 776—Fisher v. Eckert, 
21 2 P.2d 64, 94 C.A.2d 890. 

Ill.—Bernick v. Chicago Title & Trust 
Co., 60 N.E.2d 442, 325 Ill.App. 495 
—Cole v. Glasgow, 53 N.E.2d 751, 
322 Ill.App. 76—Fidelity & Cas. Co. 
of N. Y. v. Heitman Trust Co., 46 
N.E.2d 155, 317 Ill.App. 256. 

Iowa.—Eclipse Lumber Co. v. City of 
Waukon, 213 N.W. 804, 204 Iowa 
278. 

Me.—Hanson v. Casco Loan & Build¬ 
ing Ass’n, 171 A. 627, 132 Me. 397. 

Mass.—Zwick v. Goldberg, 22 N.E. 
2d 661, 304 Mass. 66—Nicolai v. 
Nicolai, 186 N.E. 240, 283 Mass. 241 
—In re Binney’s Will, 135 N.E. 168, 
241 Mass. 315—Marsch v. Southern 
New England R. Corporation, 126 
N.E. 519, 235 Mass. 304. 

Minn.—Application of Mitchell, 13 
N.W.2d 20, 216 Minn. 368—Bolstad 
v. Paul Bunyan Oil Co., 9 N.W.2d 
346, 215 Minn. 166. 

N.H.—Leonard v. Fahey, 175 A. 859, 
87 N.H. 170—Ingalls v. Maine Cent. 
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its, 82 - 6 whether the trial is by jury or by the court 
without the intervention of a jury; 83 or before an 
answer claiming affirmative relief has been filed. 84 
Under some statutes the right to dismiss at any time 
before trial if no counterclaim is filed is an absolute 
one which the court has no discretion to disre¬ 
gard; 85 but under other statutes the right to dis¬ 
miss before trial lies within the discretion of the 


court. 86 

The term, “at any time before trial,” or a term o£ 
a similar import, as used in the statutes has been 
construed to mean before commencement of the 
trial, 87 that is, before the opening of the case to 
the jury, or to the court, if the case is being tried 
without a jury, 88 or at any time before the sub¬ 
mission of the case, 89 or before the jury retire. 90 


R. R„ 142 A. 695, 83 N.H. 397— 
Fulford v. Converse, 54 N.H. 543. 
Okl.—Halley v. Graham, 42 P.2d 824, 
171 Okl. 276. 

Pa.—Pesta v. Barron, 138 A.2d 690, 
185 Pa.Super. 323. 

deSanno v. deSanno, Com.PL, 5 
Chest.Co. 182. 

S.C.—Parnell v. Powell, 3 S.E.2d 801, 
191 S.C. 159. 

Tex.—Brooks v. O’Connor, 39 S.W.2d 
22, 120 Tex. 121. 

Wash.—McReynolds v. Thaler, 307 
P.2d 1060, 49 Wash.2d 905. 

18 C.J. p 1157 note 7. 

Right to dismiss in federal courts see 
Federal Courts § 142. 

Mere filing of motion for summary 
judgment by defendant with deposi¬ 
tion in support thereof did not con¬ 
stitute the beginning of a “hearing,” 
so as to preclude plaintiff's dismissal 
of the suit without prejudice. 

Ill.—Matthews v. Weiss, 146 N.E.2d 
809, 15 Ill.App.2d 530. 

82.5 N.H.—Baxter Woolen Co. v. 
Public Service Co., 94 A.2d 371, 98 
N.H. 62—Saykaly v. City of Man¬ 
chester, 79 A.2d 625, 97 N.H. 4. 

83. Me.—Hanson v. Casco Loan & 
Building Ass'n, 171 A. 627, 132 Me. 
397—Washburn v. Allen, 77 Me. 
344. 

84. Mich.—Glazer v. Silber, 75 N.W. 
2d 17, 344 Mich. 635—Reed v. Bu]> 
ton Abstract & Title Co., 73 N.W. 
2d 828, 344 Mich. 375. 

Okl.—Allied Paint Mfg. Co. v. Banes, 
253 P.2d 826, 208 Okl. 119—Shinn v. 
Morris, 237 P.2d 455, 205 Okl. 289 
—Halley v. Graham, 42 P.2d 824, 
171 Okl. 276—Claussen v. Amberg, 
276 P. 233, 136 Okl. 106. 

Tex.—Brooks v. O’Connor, 39 S.W.2d 
22, 120 Tex. 121. 

Utah.—Campbell v. Nelson, 125 P.2d 
413, 102 Utah 78. 

Wash.—McReynolds v. Thaler, 307 P. 

2d 1060, 49 Wash.2d 905. 

Wyo.—Hursh v. Weliever, 265 P.2d 
372, 72 Wyo. 379. 

18 C.J. p 1157 note 9. 

Effect of pleadings for affirmative re¬ 
lief generally see infra § 27. 
Dismissal with, prejudice 

Where answer demanded no affirm¬ 
ative relief, plaintiff had the right 
under code of civil procedure to dis¬ 
miss with prejudice cause of action 
for rescission prior to trial by filing 
a notice of dismissal with county 
clerk. 


Cal.—MacKenzie v. Voelker, 266 P. 
2d 867, 123 C.A.2d 538. 

85. Cal.—Sullivan v. Compton, 143 
P.2d 357, 61 C.A.2d 500. 

Colo.—Colorado Utilities Corporation 
v. Pizor, 82 P.2d 570, 99 Colo. 294. 
Mass.—Aipert v. Mercury Pub. Co., 
172 N.E. 221, 272 Mass. 39. 

R. I.—Monroe v. Lavimodiere, 145 A. 
305, 50 R.I. 95. 

Wyo.—Healy v. Wostenberg, 38 P.2d 
325, 47 Wyo. 375—State v. District 
Court of Ninth Judicial Dist. in 
and for Fremont County, 292 P. 
897, 42 Wyo. 214, 71 A.L.R. 993, 
motion denied, 1 P.2d 74, 43 Wyo. 
173. 

18 C.J. p 1157 note 10. 

Under statute permitting nonsuit 
at any time before the jury retire, 
plaintiff may take a nonsuit before 
trial. 

Ala.—Douglass v. Montgomery & W. 
P. R. Co., 37 Ala. 638, 79 Am.D. 
76. , 

86. U.S.—Nelson v. Devney, C.C.A. 
Wis., 102 F.2d 487. 

S. C.—Romanus v. Biggs, 59 S.E.2d 
645, 217 S.C. 74. 

87. Colo.—Scofield v. Scofield, 3 P.2d 
794, 89 Colo. 409. 

Ill.—Galeener v. Hessel, 11 N.E.2d 
997, 292 Ill.App. 523. 

R.I.—Monroe v. Lavimodiere, 145 A. 

305, 50 R.I. 95. 

18 C.J. p 1158 note 12. 

After commencement of trial see in¬ 
fra § 19. 

Move by defendant for judgment non 
obstante 

Under statute providing that an 
action may be dismissed without a 
final determination of its merits by 
plaintiff at any time before trial be¬ 
gins, dismissal of action by plaintiff 
was authorized as a dismissal before 
trial where defendant, under statute 
relating to judgment notwithstanding 
verdict, exercised right to move for 
judgment notwithstanding a dis¬ 
agreement of jury, thereby removing 
only condition on plaintiff’s right to 
dismiss. 

Minn.—Bolstad v. Paul Bunyan Oil 
Co., 9 N.W.2d 346, 215 Minn. 166. 

88. Me.—Judkins v. Buckland, 98 A. 
2d 538, 149 Me. 59—Hanson v. Cas¬ 
co Loan & Building Ass’n, 171 A 
627, 132 Me. 397. 

Mass.—Marsch v. Southern New Eng¬ 
land R. Corporation, 126 N.E. 519, 
235 Mass. 304. 
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N.H.—Leonard v. Fahey, 175 A. 859, 
87 N.H. 170—Ingalls v. Maine Cent. 
R. R., 142 A. 695, 83 N.H. 397. 
Okl.—Butler v. Prokop, 321 P.2d 400. 

89. Cal.—Jalof v. Robbins, 120 P.2d 
19, 19 C.2d 233—MacDermot v. 

Grant, 184 P. 396, 181 C. 332. 

Reynolds v. Vidor, 114 P.2d 617, 
45 C.A.2d 685—King v. Superior 
Court in and for San Diego Coun¬ 
ty, 56 P.2d 268, 12 C.A.2d 501— 
Smurda v. Superior Court of State 
of California, in and for Los An¬ 
geles County, App., 266 P. 843— 
Menotti v. Marchesi, 218 P. 439, 63 
C.A. 49—Rutherford v. Peppa, 199 
P. 1111, 53 C.A. 309. 

Idaho.—Molen v. Denning & Clark 
Livestock Co., 50 P.2d 9, 56 Idaho 
57. 

Utah.—Campbell v. Nelson, 125 P.2d 
413, 102 Utah 78. 

Before submission to court or jury 
generally see infra § 20. 

Dismissal held filed before trial 

(1) Where order of submission was 
vacated generally and it was under¬ 
stood that any new evidence avail¬ 
able to either party might be offered 
and that case might be reargued, 
plaintiff’s written order of dismissal 
which was filed with clerk before 
any other order of submission was 
made was filed before “trial” within 
statute giving plaintiff right to dis¬ 
miss before trial. 

Cal.—King v. Superior Court in and 
for San Diego County, 56 P.2d 268, 
12 C.A.2d 501. 

(2) Where order of submission was 
vacated and an tfrder was entered set¬ 
ting cause down for argument, and 
prior to date set for further argu¬ 
ment, plaintiff substituted attorneys, 
and substituted attorneys then filed 
a formal dismissal of the cause with¬ 
out prejudice, plaintiff’s dismissal 
was filed “before the trial” within 
statute giving plaintiff right to dis¬ 
miss before trial, in absence of clear 
showing of bad faith of plaintiff or 
his counsel. 

Cal.—Reynolds v. Vidor, 114 P.2d 617, 
45 C.A.2d 685. 

“Trial” within the statute may be 
trial on law, as well as on the facts. 
Cal.—Provencher v. City of Los An¬ 
geles, 52 P.2d 983, 10 CJL2d 730. 

90. Cal.—Hancock Ditch Co. v. 
Bradford, 13 C. 637. 

“Trial,” in such a statute, means 
the determination or finding in the 



§ 18 DISMISSAL & NONSUIT 

Since a mistrial is in legal effect no trial at all, a 
•dismissal after a mistrial is within the statute as a 
dismissal before the trial begins. 90 * 5 It has been 
held, under such statutes, that plaintiff may dis¬ 
miss or take a nonsuit on the day the case is set 
for trial; 91 pending the selection of a jury; 92 after 
filing but before hearing of an application for a 
change of venue; 93 before completion of the intro¬ 
duction of plaintiff’s evidence; 94 after plaintiff’s 
evidence has been stricken on motion; 95 after the 
evidence is closed on both sides; 96 or before the 
case is taken under advisement at the close of the 
evidence and argument. 97 Likewise, plaintiff is en¬ 
titled to a voluntary nonsuit at any time before he 
rests at the conclusion of his opening case, 97 * 5 un¬ 
less defendant interposes a set-off, counterclaim, or 
other affirmative relief, as considered infra § 27, and 
plaintiff’s right in this respect is absolute and in¬ 
volves no element of discretion on the part of the 
trial court. 97 * 10 Although the practice of dismissing 
an action during trial on learning how the judge in¬ 
tends to decide should not be encouraged, a litigant 
is allowed to do so until the completion of the 
trial. 97 * 15 

It has been held, however, that plaintiff cannot 
take a voluntary dismissal or nonsuit after the argu¬ 
ment and submission to the court of a motion for 
judgment on the pleadings on the ground of plain¬ 
tiff’s failure to reply to new matter in defendant’s 
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answer, 98 or after the evidence is all in and the court 
has announced what its ruling would be on the evi¬ 
dence, 99 or where, after demurrer has been sus¬ 
tained, plaintiff does not amend his complaint. 1 On 
the other hand, it has been held that where an or¬ 
der sustaining the demurrer gives plaintiff a cer¬ 
tain time within which to amend, plaintiff has a 
right to dismiss his action at any time before the 
expiration of that period, as considered infra sub¬ 
division b of this section. 

Where a motion to dismiss the complaint is taken 
under advisement and the determination of such mo¬ 
tion will end the litigation, the trial or hearing has 
begun, 1 * 5 and a hearing on the legal sufficiency of a 
plea which, if sustained, will terminate the litiga¬ 
tion, is a trial, 1 * 10 with respect to the right of plain¬ 
tiff to dismiss without prejudice before trial. 

b. Before Verdict, Judgment, or Decision 

At common law, and under statutes which have made 
no change in the common-law rule, a plaintiff may dis¬ 
continue, dismiss, or take a nonsuit of his action at any 
time before verdict, Judgment, or decision; but the 
granting of a voluntary nonsuit before verdict has been 
held to be discretionary. 

At common law, and under statutes which have 
made no change in the common-law rule, plaintiff 
may discontinue, dismiss, or take a nonsuit of his 
action at any time before verdict, 2 at least before 


case, so that plaintiff may dismiss 
even after the introduction of evi¬ 
dence if he does so before the re¬ 
tirement of the jury, or before the 
final submission of the case for de¬ 
cision by the court. 

Cal.—Strupelle v. Strupelle, 211 P. 
248, 59 C.A. 526. 

Before retirement of jury generally 
see infra § 20. 

90.5 Minn.—Bolstad v. Paul Bunyan 
Oil Co., 9 N.W.?a 346, 215 Minn. 
166. 

91. Ala.—Corn Products Refining 
Co. v. Dreyfus Bros., 57 So. 517, 3 
Ala.App. 529. 

Mass.—Alpert v. Mercury Pub. Co., 
172 N.E. 221, 272 Mass. 39. 

92. Utah.—McCready v. Rio Grande 
Western R. Co., 83 P. 331, 30 Utah 
1, 8 Ann.Cas. 732. 

93. Cal.—McDonald v. California* 
Timber Co., 83 P. 172, 2 C.A. 165. 

9*. Ark.—Bullock v. Miner, 286 S. 

W.2d 328, 225 Ark. 897. 

Idaho.—Molen v. Denning & Clark 
Livestock Co., 50 P.2d 9, 56 Idaho 
57. 

95. Nev.—Burns v. Rodefer, 15 Nev. 
59. 


96. Ga.—Black v. Black, 140 S.E. 
364, 165 Ga. 243. 

18 C.J. p 1158 note 16. 

97. Cal.—King v. Superior Court in 
and for San Diego County, 56 P.2d 
268, 12 C.A.2d 501—Provencher v. 
City of Los Angeles, 52 P.2d 983, 
10 C.A.2d 730. 

97.5 Wash.—McKay v. McKay, 287 
P.2d 330, 47 Wash.2d 301—In re 
Archer’s Estate, 219 P.2d 112, 36 
Wash. 2d 505. 

97.10 Wash.—McKay v. McKay, 287 
P.2d 330, 47 Wash.2d 301—In re 
Archer's Estate, 219 P.2d 112, 36 
Wash.2d 505—Herr v. Schwager, 
234 P. 446, 133 Wash. 568. 

97.15 Cal.—Jalof v. Robbins, 120 P. 
2d 19, 19 C.2d 233. 

98. Mont.—State v. Eighth Judicial 
Dist. Ct„ 79 P. 546, 32 Mont. 37. 

99. Cal.—Rutherford v. Peppa, 199 
P. 1111, 53 C.'A. 309. 

Ill.—Maiorano v. Caciottolo, 76 N.E. 
2d 803, 333 Ill.App. 162. 

1. Cal.—Berri v. Superior Court In 
and For City and County of San 
Francisco, 279 P.2d 8, 43 C.2d 856 
—Goldtree v. Spreckels, 67 P. 1091, 
135 C. 666. 

1.5 Ill.—Bernick v. Chicago Title & 
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Trust Co., 60 N.E.2d 442, 325 Ill. 
App. 495. 

1.10 Ill.—Bernick v. Chicago Title & 
Trust Co., supra. 

2. U.S.—In re Skinner & Eddy Cor¬ 
poration, Ct.Cl., 44 S.Ct. 446, 265 
U.S. 86, 68 L.Ed. 912—Barrett v. 
Virginian Ry. Co., Va. ( 39 S.Ct. 540, 
250 U.S. 473, 63 L.Ed. 1092. 

Prudential Ins. Co. of America v. 
Stack, C.C.A.S.C., 60 F.2d 830— 
Greenville Banking & Trust Co. v. 
Selcow, C.C.A.N.J., 25 F.2d 78. 

Consumers' Power Co. v. Mc- 
Nichol, C.C.A.Mich., 287 F. 529. 

D.C.—American Electrotype Co. v. 
Kerschbaum, 105 F.2d 764, 70 App. 
D.C. 241. 

Ill.—Brewerton Coal Co. v. Industrial 
Commission, 154 N.E. 412, 324 Ill. 
89. 

Galeener v. Hessel, 11 N.E.2d 
997, 292 Ill.App. 523—Sweet-Orr & 
Co. v. E. G. Hendrickson Co., 248 
Ill.App. 624. 

Mich.—Castator v. Boyes & Bland- 
ford, 192 N.W. 696, 221 Mich. 591. 
Miss.—Payne v. Stevens, 88 So. 165, 
125 Miss. 582, petition dismissed 
42 S.Ct. 52, 257 U.S. 642, 66 L.Ed. 
412, and error dismissed 43 S.Ct. 
165, 260 U.S. 705, 67 L.Ed. 473. 

Mo.—Fenton v. Thompson, 176 S.W. 
2d 456, 362 Mo. 199. 
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the jury retire to consider their verdict; 3 or before 
a final judgment, decree, or decision on the merits 
is rendered by the court. 4 At least he can do so if 
a set-off or counterclaim has not been pleaded by de¬ 
fendant, 5 or the judge has not passed on a demur¬ 
rer, 5 * 5 or defendant has not acquired or pleaded a 
right to some affirmative relief, 6 or would not be un¬ 
justly prejudiced. 7 The granting of a voluntary 


nonsuit before verdict has been held to be discre¬ 
tionary. 7 * 5 

Under this rule, plaintiff has the right to dismiss 
his action or take a nonsuit at any time before the 
expiration of a period granted for amendment of 
the complaint; 8 at any time before the jury signi¬ 
fy their willingness or readiness to deliver their 
verdict, 9 or where the jury fail to agree on a ver- 


N.Y.—Schintzuis v. Lackawanna 
Steel Co., 120 N.E. 137, 224 N.Y. 
226. 

N.C.—Walker v. Standard Oil Co. of 
New Jersey, 24 S.E.2d 254, 222 N.C. 
607—Sink v. Hire, 186 S.E. 494, 210 
N.C. 402—Nantahala Power & 
Light Co. v. Whiting Mfg. Co., 184 

S.E. 48, 209 N.C. 560. 

18 C.J. p 1154 note 49. 

Illness of leading* counsel 
N.C.—Sink v. Hire, 186 S.E. 494, 210 
N.C. 402. 

3. U.S.—Consumers’ Power Co. v. 
McNichol, C.C.A.Mich., 287 F. 529. 

Tex.—Payne v. Nichols, Civ.App., 176 
S.W.2d 961, error refused. 
Dismissal or nonsuit before jury re¬ 
tires generally see infra § 20. 
Common-law rule limited 

The common-law rule that a non¬ 
suit could be taken at any time be¬ 
fore verdict is limited by a statu¬ 
tory provision that no plaintiff shall 
take a nonsuit on trial, unless he 
does so before the jury retire from 
the bar. 

Fla.—West Coast Fruit Co. v. Hack¬ 
ney, 123 So. 758, 98 Fla. 382. 

4 . U.S.—In re Skinner & Eddy Cor¬ 
poration, Ct.Cl., 44 S.Ct. 446, 265 
U.S. 86, 68 L.Ed. 912. 

Prudential Ins. Co. of America v. 
Stack, C.C.A.S.C., 60 F.2d 830— 

Greenville Banking & Trust Co. v. 
Selcow, C.C.A.N.J., 25 F.2d 78. 

El Paso & Southwestern Co. v. 
Kiddle, D.C.Tex. f 287 F. 173, af¬ 
firmed, C.C.A., 294 F. 892. 

Ark.—Bullock v. Miner, 286 S.W.2d 
328, 225 Ark. 897—Norton v. Hutch¬ 
ins, 120 S.W.2d 358, 196 Ark. 856. 
Cal.—Home Real Estate Co. v. Winn- 
ants, 179 P. 534, 39 C.A. 643. 

Ga.—Meeks v. Meeks, 74 S.E.2d 861, 
209 Ga. 588—Black v. Black, 140 

S.E. 364, 165 Ga. 243. 

Ill.—Schaller v. Huse, 161 N.E. 727, 
330 Ill. 345. 

Korngabiel v. Fish, 40 N.E.2d 
314, 313 Ill.App. 286. 

La.—Rives v. Starcke, 196 So. 657, 
195 La. 378. 

Smith v. New Orleans Public 
Service, App., 179 So. 606—State ex 
rel. Hammon v. Heflin, 4 La.App. 
322. 

Mich.—Castator v. Boyes & Bland- 
ford, 192 N.W. 696, 221 Mich, 591. 
Minn.—Application of Mitchell, 13 
N.W.2d 20, 216 Minn. 368. 
tf.Y.—Zy v. Zy, 13 N.Y.S.2d 415. j 


Tenn.—McCann Steel Co. v. Carney, 
237 S.W.2d 942, 192 Tenn. 94- 
Graves v. Union Ry. Co., 152 S.W.2d 
1026, 177 Tenn. 699. 

Harrison v. Beaty, 137 S.W.2d 
946, 24 Tenn.App. 13. 

Tex.—Wiley v. Joiner, Civ.App., 223 
S.W.2d 539—Payne v. Nichols, Civ. 
App., 176 S.W.2d 961, error refused 
—Magnolia Petroleum Co. v. Blank¬ 
enship, Civ.App., 70 S.W.2d 258- 
Buster v. Bryant, Civ.App., 60 S. 
W.2d 1043. 

Va.—City of Norfolk v. Norfolk 
County, 75 S.E.2d 66, 194 Va. 716. 
Wash.—In re Frye’s Estate, 88 P.2d 
576, 198 Wash. 406—Kosinski v. 
Hines, 187 P. 712, 110 Wash. 25. 
Representative or class suit 

Named plaintiffs in a representa¬ 
tive or class suit have the right to 
manage and control the suit and may 
dismiss the action at any time before 
judgment or decree is entered. 

Ill.—Winger v. Chicago City Bank & 
Trust Co., 65 N.E.2d 688, 392 Ill. 
624. 

As absolute right 

Ky.—Inter-Mountain Coal & Lumber 
Co. v. Harris, 3 S.W.2d 602, 223 
Ky. 258. 

La.—Rives v. Starcke, 196 So. 657, 
195 La. 378. 

Where purchaser at tax sale is 
made party defendant to bill to fore¬ 
close trust deed, the only decree 
which court may render in his favor 
is to order that plaintiff pay the 
amount legally due him within a def¬ 
inite period, and in default of pay¬ 
ment that the bill be dismissed as 
to the purchaser, and plaintiff may 
dismiss the bill as to him either be¬ 
fore or after the decree without af¬ 
fecting his rights. 

Ill.—Korngabiel v. Fish, 40 N.E.2d 
314, 313 Ill.App. 286. 

Decision reserved 

Where judge, after hearing evi¬ 
dence and reserving decision, in¬ 
formed parties that he would enter 
decision for defendant six days later, 
but, at plaintiff’s request, set case 
down for hearing nineteen days later 
upon question of allowance of' 
amendment to petition and further 
supporting testimony, plaintiff was 
not precluded from dismissing his 
petition before hearing was had and 
judgment entered. 

Ga.—Wood v. Keysville Lumber Co., 
175 S.E. 923, 49 Ga.App. 799. 
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5. N.C.—Johnson City So. R. Co. v. 
South & W. R. Co., 61 S.E. 683, 
148 N.C. 59. 

18 C.J. p 1154 note 50. 

Effect of set-off or counterclaim gen¬ 
erally see infra § 27. 

5.5 Ga.—Parker v. Giles, 32 S.E. 2d 
408, 71 Ga.App. 763. 

6. U.S.—Bassick Mfg. Co. v. Frank 
Miller Co., C.C.A.N.J., 31 F.2d 112, 
certiorari denied Frank Miller Co. 
v. Bassick Mfg. Co., 50 S.Ct. 26, 280 
U.S. 568, 74 L.Ed. 621—Greenville 
Banking & Trust Co. v. Selcow, C.C. 
A.N.J., 25 F.2d 78. 

D.C.—Rust v. Young, 279 F. 989, 51 
App.D.C. 351. 

N.C.—Sink v. Hire, 186 S.E. 494, 210 
N.C. 402. 

18 C.J. p 1154 note 51. 

Effect of demand of defendant for 
affirmative relief generally see in¬ 
fra S 27. 

7. N.Y.—Schintzuis v. Lackawanna 
Steel Co., 120 N.E. 137, 224 N.Y. 
226. 

N.C.—Sink v. Hire, 186 S.E. 494, 210 
N.C. 402. 

S.C.—Moore v. Southern Coatings & 
Chemical Co., 71 S.E.2d 311, 221 S. 
C. 522—American Trust Co. v. 
Bloom, 146 S.E. 249, 148 S.C. 386. 
Prejudice to defendant’s rights as 
ground of objection generally see 
infra 5 25. 

7*5 Me.—Judkins v. Buckland, 98 A. 
2d 538, 149 Me. 59. 

N.H.—Ingalls v. Maine Cent. R. R., 
142 A. 695, 83 N.H. 397. 

8. Cal.—Home Real Estate Co. v- 
Winnants, 179 P. 534, 39 C.A. 643. 

Miss.—Keith v. Yazoo & M. V. R. Co., 
145 So. 227, 164 Miss. 566. 

Pa.—Sharp v. Zmiejko, 85 Fa.Dist. 
& Co. 484, 43 Luz.Leg.Reg. 214. 

9- Pa.—Raymond v. Costallas, 70 A. 
2d 636, 364 Pa. 87—Cherniak v. 
Prudential Ins. Co. of America, 14 
A.2d 334, 339 Fa. 73—Axelrod v. 
Howell, 195 A. 879, 328 Pa. 297— 
James v. Bream, 106 A. 722, 263 
Fa. 305—McLughan v. Bovard, 4 
Watts 308—Evans v. Clover, 1 
Grant 164. 

Donosa v. Ueltzen, 97 Pa.Super. 
556. 

Jury are ready to give in their ver¬ 
dict so as to preclude voluntary non¬ 
suit, when jurors have officially an¬ 
nounced to court their readiness to 
render verdict in reply to clerk’s 
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diet and are discharged, 9 * 5 or the verdict is delivered 
to the clerk, 10 or read by the clerk j 11 or, where the 
case is tried by the court alone, before a decision is 
announced. 12 It has been held, however, that it 
is too late to dismiss after the verdict is handed to 
any person directed to receive it ; 13 after plaintiff’s 
counsel has received knowledge that the jury have 
agreed upon an adverse verdict; 14 after the jury 
have sealed the verdict but before it has been for¬ 
mally announced; 16 or after the coming in of the 
jury. 16 

The rule as to the taking of a nonsuit before the 
decision is announced is liberally construed in favor 
of the right to take a nonsuit. 16 * 5 

c. Before Adverse Ruling on Sufficiency of Evi¬ 
dence 

Under some statutes, a plaintiff may take a dismissal 
or nonsuit at any time before an adverse ruling by the 
court as to the sufficiency of plaintiff's evidence. 

Under some statutes, plaintiff may take a dismis- 
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sal or nonsuit at any time before an adverse ruling 
by the court as to the sufficiency of plaintiff’s evi¬ 
dence, either before or after a challenge thereto, 17 
but not as a matter of right; 17 * 5 and he cannot take 
a dismissal or nonsuit after an adverse ruling on 
such a challenge. 18 

§ 19. - After Commencement of Trial or 

Jury Impaneled or Sworn 

In some states, after the trial has commenced, the 
matter of dismissal or nonsuit rests in the discretion of 
the court, and the plaintiff is not entitled thereto as a 
matter of right. 

In some states the rule is well settled that after 
the trial has commenced plaintiff is not entitled as 
a matter of right to dismiss or to take a nonsuit, 
but the matter then rests in the discretion of the 
court, 19 particularly where defendant has pleaded 
set-off, counterclaim, or other affirmative relief. 20 
Likewise, plaintiff cannot, at his own option and 
without leave of the court, become nonsuit by a re¬ 


usual inquiry as to whether they 
have agreed on verdict. 

Pa.—Raymond v. Costallas, 70 A. 2d 
636, 364 Pa. 87. 

Prevented from giving 1 evidence 
A statute prohibiting nonsuit after 
the jury are ready to give their ver¬ 
dict does not prohibit a nonsuit, 
where from manifest mistake he is 
prevented from giving any evidence. 
Pa.—Franklin v. Mackey, 16 Serg. & 

R. 117. 

9.5 Minn.—Bolstad v. Paul Bunyan 
Oil Co., 9 N.W.2d 346, 215 Minn. 
166. 

Tex.—Wiley v. Joiner, Civ.App., 223 

S. W.2d 639. 

10. Conn.—Bulkley v. Treadway, 1 
Root 552. 

Md.—Bronstein v. American Ice Co., 
86 A. 131, 119 Md. 132. 

11. S.C.—Johnson v. Basquere, 28 S. 
C.L. 329—Lawrin v. Hanks, 14 S.C. 
L. 558. 

12. Tenn.—Graves v. Union Ry. Co., 
152 S.W.2d 1026, 177 Tenn. 699. 

Tex.—Walker v. Haley, Civ.App., 236 
S.W. 544. 

13. Ga.—Merchants’ Bank v. Rawls, 
7 Ga. 191, 50 Am.D. 394. 

14. Ga.—Brunswick Grocery Co. v. 
Brunswick & W. R. Co., 32 S.E. 92, 
106 Ga. 270, 71 Am.S.R. 249. 

15. Pa.—Newton v. Singlob, 5 Pa. 
Co. 151. 

18 C.J. p 1154 note 57. 

16. N.J.—Dunkle v. Rotholz, Sup., 19 
A. 260. 

16.5 Tex.—Luck v. Welch, Civ.App., 
243 S.W.2d 589, refused no reversi¬ 
ble error. 

17. Wash.—Buzard v. City of Se¬ 
attle, 296 P. 564, 161 Wash. 154—j 


Kosinski v. Hines, 187 P. 712, 110 
Wash. 25. 

17.5 Wash.—McReynolds v. Thaler, 
307 P.2d 1060, 49 Wash.2d 905. 

18. Wash.—Buzard v. City of Se¬ 
attle, 296 P. 564, 161 Wash. 154- 
State v. Superior Court Spokane 
County, 166 P. 69, 97 Wash. 172. 

19. U.S.—Pilot Life Ins. Co. v. Ha- 
bis, C.C.A.S.C., 90 F.2d 842. 

Ill.—Gonzalez v. Gonzalez, 127 N.E. 
2d 673, 6 Ill.App.2d 310—Olesen v. 
Trust Co. of Chicago, 124 N.E.2d 
32, 4 Ill.App.2d 372—Wilhite v. 

Agbayani, 118 N.E.2d 440, 2 Ill. 
App.2d 29—Bernick v. Chicago Ti¬ 
tle & Trust Co., 60 N.E.2d 442, 325 
Ill.App. 495. 

La.—Terrell v. Terrell, App., 151 So. 
661, reheard 155 So. 57—Farmer v. 
Jones, 125 So. 140, 12 La.App. 371. 

Me.—Judkins v. Buckland, 98 A.2d 
538, 149 Me. 59. 

N.H.—Saykaly v. City of Manchester, 
79 A.2d 625, 97 N.H. 4—Ingalls v. 
Maine Cent. R. R., 142 A. 695, 83 
N.H. 397—Fulford v. Converse, 54 
N.H. 543. 

Or.—Corpus Juris Secundum cited in 
Bobillot v. Clackamas County, 179 
P.2d 545, 547, 181 Or. 30—Hutch¬ 
ings v. Royal Bakery & Confection¬ 
ery Co., 118 P. 185, 60 Or. 48. 

R. I.—Freedman v. Gibsons, Inc., 198 
A. 551, 60 R.I. 374—Cranston Print 
Works Co. v. American Telephone 
& Telegraph Co., 110 A. 419, 43 
R.I. 88. 

S. C.—Romanus v. Biggs, 59 S.E.2d 
645, 217 S.C. 77—Cunningham v. In¬ 
dependence Ins. Co., 189 S.E. 800, 
182 S.C. 520. 

18 C.J. p 1158 note 20. 

342 


After hearing of evidence 
Ill.—Tree v. St. Luke’s Hospital, 106 
N.E.2d 834, 347 Ill.App. 368. 

Court order is necessary for dis¬ 
missal on plaintiff’s motion after part 
of defendants answered and after 
appearance day. 

Tex.—Cornelius v. Early, Civ.App., 24 
S.W.2d 757, affirmed Early v. Cor¬ 
nelius, 39 S.W.2d 6, 120 Tex. 335. 

Discretion held not abused 
Minn.—Erickson v. Northern Minn. 
Nat. Bank of Duluth, 50 N.W.2d 
489, 235 Minn. 232. 

Purpose of rule 

Rule of civil practice relating to 
discontinuance of action or proceed¬ 
ing by plaintiff after service of an¬ 
swer was intended to prevent a dis¬ 
continuance for the sole purpose of 
warding off an adverse decision and 
enabling plaintiff to sue again on 
same cause of action. 

N.Y.—Getz v. Harry Silverstein, Inc., 
128 N.Y.S.2d 436, 205 Misc. 431. 

Discretion, held exercised 

Record established that discretion 
of trial court was exercised when 
trial court granted plaintiff’s motion 
for voluntary nonsuit after demurrer 
to bill was filed and a hearing was 
held on demurrer, and did not estab¬ 
lish that such motion was granted as 
a matter of law as claimed by de¬ 
fendant, and such dismissal was 
proper. 

N.H.—Baxter Woolen Co. v. Public 
Service Co., 94 A.2d 371, 98 N.H. 
62. 

20. La.—Farmer v. Jones, 125 So. 

140, 12 La.App. 371. 

Effect of set-off or counterclaim gen¬ 
erally see infra S 27. 
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fusal to proceed with the trial after the opening to 
the jury. 20 * 5 

These rules apply where statutes authorize a dis¬ 
missal “at any time before trial,” or where the terms 
of a similar import are used; 21 and a trial is con¬ 
sidered to be actually commenced at the beginning 
of the opening statement, 21 * 5 or, if there is no open¬ 
ing statement, at the time of administering of the 
oath or affirmation to the first witness, 21 * 10 or the 
introduction of any evidence. 21 * 15 On the other 
hand, plaintiff may with defendant’s consent dismiss 
after commencement of the trial, 22 on filing a stipu¬ 
lation to that effect signed by defendant, 22 * 5 or by 
filing a special motion in which the ground for dis¬ 
missal is set forth and which is supported by affi¬ 
davit. 22 * 10 Where plaintiff has filed an answer to a 
counterclaim, defendant’s motion to dismiss without 
prejudice must be decided by the court in the ex¬ 
ercise of its sound discretion. 22 * 15 

The rule, under some statutes, is that plaintiff 
cannot discontinue or submit to a nonsuit after de¬ 
fendant has entered on his defense in open court, 23 
unless defendant consents thereto; 24 but within this 


DISMISSAL & NONSUIT § 19 

rule, defendant has not entered on his defense be¬ 
fore plaintiff has announced his testimony conclud¬ 
ed, even though defendant had procured the attend¬ 
ance of his witnesses, and had made his opening 
statement to the jury on the merits before plaintiff 
introduced any testimony. 25 Accordingly, defend¬ 
ant cannot, by electing to make an opening state¬ 
ment at the outset of a trial and by subsequently 
developing his defense by cross-examination of 
plaintiff’s witnesses, bar plaintiffs right to a nonsuit 
prior to or at the time plaintiff rests in the develop¬ 
ment of his side of the case. 25 * 5 A motion for dis¬ 
continuance, after pretrial conferences and filing 
of a stipulation of facts and issues, has been de¬ 
nied. 25 * 10 

After jury impaneled or sworn . In the absence 
of any statutory provision on the subject, the action 
may be discontinued as to some of defendants aftei 
the jury have been impaneled, 26 or a nolle prosequi 
may be entered as to one of several counts in a 
declaration after the jury have been sworn; 27 anc 
under a statute permitting a dismissal at any time 
before the jury retire plaintiff may dismiss aftei 
the jury have been impaneled. 28 It has been held 


20.5 Mass.—Curley v. Boston Her¬ 
ald-Traveler Corp., 49 N.E.2d 445, 
314 Mass. 31. 

21. Cal.—Newcomb v. City of New¬ 
port Beach, 83 P.2d 21, 12 C.2d 235. 

Fisher v. Eckert, 212 P.2d 64, 94 
C.A.2d 890. 

Colo.—Scofield v. Scofield, 3 P.2d 794, 
89 Colo. 409—Reagan v. Dyren- 
forth, 285 P. 775, 87 Colo. 1 26. 

Ill.—Bernick v. Chicago Title & Trust 
Co., 60 N.E.2d 442, 325 Ill.App. 495 
—Kosmerl v. Sevin, 15 N.E.2d 20, 
295 Ill.App. 345. 

Mass.—Nicolai v. Nicolai, 186 N.E. 
240, 283 Mass. 241—Marsch v. 

Southern New England R. Corpo¬ 
ration, 126 N.E. 519, 235 Mass. 304. 
Minn.—Holleran v. Western Oil & 
Fuel Co., 246 N.W. 23, 187 Minn. 
23 

18 C.J. p 1158 note 22. 

“Commencement of trial” 

After the court has disposed of 
preliminary motions and demurrer, 
arranged its calendar, set apart two 
days for trial, convened, the parties 
have appeared in court presumably 
for trial, and a motion for a con¬ 
tinuance has been denied, the trial 
has commenced, and plaintiff is not 
entitled to a dismissal as a matter 
of right. 

Colo.—Scofield v. Scofield, 3 P.2d 794, 
89 Colo. 409. 

As question for court 

Whether plaintiff, against objec¬ 
tion of defendant, after commence¬ 
ment of a trial on the merits, has 
absolute right to dismiss an action 


on payment of costs, where neither 
a cross complaint nor counterclaim 
has been filed for affirmative relief, 
presents a judicial question to be 
determined by the court. 

Utah.—Tusky v. Chief Consol. Min¬ 
ing Co., 236 P. 452, 65 Utah 269. 
Dismissal without prejudice 

(1) Dismissal of plaintiffs action 
without prejudice was proper, not¬ 
withstanding at close of plaintiff's 
case defendant had made motion for 
judgment on pleadings and for non¬ 
suit, and court had taken motion un¬ 
der advisement. 

Cal.—Allen v. Policy Holders* Life 
Ins. Ass’n, 19 P.2d 253, 129 C.A. 
734. 

(2) Motion for dismissal, without 
prejudice, after commencement of 
trial, rests in court's discretion. 
Minn.—Holleran v. Western Oil & 

Fuel Co., 246 N.W. 23, 187 Minn. 
23. 

(3) If plaintiff desires to have ac¬ 
tion dismissed by court without prej¬ 
udice, after trial has commenced, it 
is necessary that plaintiff show good 
cause for dismissal. 

Cal.—Carvel v. Arents, 272 P.2d 858, 
126 C.A.2d 776. 

21.5 Cal.—Carvel v. Arents, supra. 

21.10 Cal.—Carvel v. Arents, supra. 
21.15 Cal.—Carvel v. Arents, supra. 

22. Me.—Emerson v. Joy, 34 Me. 347. 
Consent of parties generally see su¬ 
pra § 9. 

22.5 Ill.—Perry v. Waddelow, 115 N. 
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E.2d 348, 351 III-App. 356—Fidelitj 
& Cas. Co. of N. Y. v. Heitmar 
Trust Co., 46 N.E.2d 155, 317 Ill 
App. 256. 

22.10 Ill.—Perry v. Waddelow, Hi 
N.E.2d 348, 351 IlLApp. 356—Fi 
delity & Cas. Co. of N. Y. v. Heit 
man Trust Co., 46 N.E.2d 155, 31' 
IlLApp. 256. 

22.15 Del.—Abercrombie v. Davies 
Ch., 133 A.2d 920. 

23. Mich.—Wicks v. Cramton, 300 N 
W. 75, 299 Mich. 252—Pear v. Gra 
ham, 241 N.W. 865, 258 Mich. 161. 

Dismissal, discontinuance, and non 
suit in federal courts see Federa 
Courts § 142. 

24. U.S.—Consumers’ Power Co. \ 
McNichol, C.C.A.Mich., 287 F. 52£ 

Mich.—Wicks v. Cramton, 300 N.W 
75, 299 Mich. 252. 

Consent of parties generally see su 
pra $ 9. 

25. U.S.-—Consumers’ Power Co. i 
McNichol, C.C.A.Mich., 287 F. 529. 

Mich.—Wicks v. Cramton, 300 N.W 
75, 299 Mich. 252. 

25.5 Mich.—Wicks v. Cramton, sc 
pra. 

25.10 Mich.—City of Dearborn i 
Michigan Turnpike Authority, 7 
N.W.2d 544, 344 Mich. 37. 

26. Wis.—Catlin v. Jones, 1 Pim 
130. 

27. Ky.—Breckenridge v. Lee, 3 J 
K. Marsh. 446. 

28. Ala.—Gardner v. Black, 12 S' 
813, 98 Ala. 638. 
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however, that a dismissal as to one of several joint 
defendants should not be permitted after the jury 
have been sworn, where plaintiff’s purpose is to use 
him as a witness. 29 

Under some statutes where the jury are examined 
and sworn, the trial has begun, and a party is not 
entitled to take a nonsuit without prejudice except 
on compliance with the statute; 29 - 6 and where the 
jury are sworn, an opening statement is made, and a 
party fails to proceed with evidence, the court has 
no alternative but to terminate the trial without 
granting the party’s motion for a nonsuit. 29 - 10 

§ 20. — Before or after Submission to 
Court or Jury or Retirement of Jury 

a. In general 

b. What amounts to submission or retire¬ 

ment of jury 
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a. In General 

Under some statutes, the plaintiff ordinarily may dis¬ 
miss his action or take a nonsuit at any time before, 
and not after, a final submission of the cause to the 
jury, or to the court if it is tried without a Jury. 

Some statutes provide in substance either that 
plaintiff, if he desires to suffer a nonsuit or dismiss 
his cause, “must” do so before the cause is finally 
submitted to the court or jury or before the jury 
retire, or that he “may” suffer a nonsuit at any time 
before the final submission of the cause to the court 
or jury or before the jury retire. Under either class 
of statutes, it is generally competent for plaintiff to 
dismiss or suffer a nonsuit before a final submis¬ 
sion of the cause to the court or jury, as the case 
may be, 30 or, as otherwise expressed, before the jury 
retire to consider their verdict, 31 or some judicial 
action is taken, the legal effect of which is to con- 


29. Mo.—Gearhart v. Smallwood, 5 
Mo. 452. 

29.5 III.—Wilhite v. Agbayani, 118 
N.E.2d 440, 2 Ill.App.2d 29. 

29,10 Ill.—Gilbert v. Langbein, 98 
N.E.2d 140, 34S IlLApp. 132. 

30- Ark.—Jonesboro Compress Co. 
v. Simpson, 32 S.W.2d 447, 182 
Ark. 678. 

Cal.—In re Somers’ Estate, 187 P.2d 
433, 82 C.A.2d 757—Diamond v. 

Grath, 116 P.2d 114, 46 C.A.2d 443— 
Reynolds v. Vidor, 114 P.2d 617, 45 
C.A.2d 685. 

Ill.—McMechen v. Chicago, B. & Q. 

Ry. Co., 166 IlLApp. 150. 

Iowa.—Eclipse Lumber Co. v. City 
of Waukon, 213 N.W. 804, 204 Iowa 
278. 

Ky.—Gruber v. Holbert, 225 S.W.2d 
660, 312 Ky. 55. 

Miss.—Dabney Foundation v. Perry, 
79 So.2d 445, 223 Miss. 721. 

Mo.—Publicity Bldg. Realty Corp. v. 
Thomann, 183 S.W.2d 69, 353 Mo. 
493—Fenton v. Thompson, 176 S.W. 
2d 456, 352 Mo. 199—Piatt v, Heim 
& Overly Realty Co., 117 S.W.2d 
327, 342 Mo. 772. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839. 

N.V.—Hayes v. 2 5 5-7 9th Realty Cor¬ 
poration, 13 N.Y.S.2d 605, 257 App. 
Div. 991, 1048—Piedmont Hotel 

Co. v. A. E. Nettleton Co., 272 N. 
Y.S. 673, 241 App.Div. 562. 

Laxer v. Bergen & Zaager, 34 N. 
Y.S.2d 808, 187 Misc. 391, affirmed 
34 N.Y.S.2d 828, 264 App.Div. 710— 
Rosen v. 981 Union Ave. Corpora¬ 
tion, 182 N.Y.S. 811, 112 Misc. 492. 

In re Machinery Builders, 47 N.Y. 
S.2d 735—Elliott Electrical Supply 
Co. v. Gilmartin, 202 N.Y.S. 280. 

)hio.—National Mutual Ins. Co. of 
Celina, Ohio, v. Salisbury, 16 Ohio 
App. 471. 


Madgett v. Cincinnati Traction 
Co., 16 Ohio N.P., N.S., 93. 

Okl.—Butler v. Prokop, 321 P.2d 400— 
Allied Paint Mfg. Co. v. Banes, 253 
P.2d 826, 208 Okl. 119—In re Ini¬ 
tiative Petition No. 112, State Ques¬ 
tion No. 167, 7 P.2d 868, 154 Okl. 
257. 

Tenn.—Graves v. Union Ry. Co., 152 
S.W.2d 1026, 177 Tenn. 699. 

Huff v. Department of Highways 
& Public Works of the State of 
Tennessee, 3 Tenn.App. 277. 

Wash.—In re Frye’s Estate, 88 P.2d 
576, 198 Wash. 406. 

W.Va.—Efthemes v. Crouch, 74 S.E.2d 
508, 138 W.Va. 50—Charleston 

Trust Co. v. Todd, 131 S.E. 638, 101 
W.Va. 31—Commonwealth Pipe & 
Supply Co. v. Nitro Products Corpo¬ 
ration, 120 S.E. 174, 95 W.Va. 13. j 
18 C.J. p 1155 note 60. j 

Effect of plea for affirmative relief 
see infra § 27. 

Prejudice to defendant’s or other’s 
rights generally see infra §§ 26, 
28. 

In personal injury action in fed¬ 
eral court plaintiff is entitled to dis¬ 
miss his action at any time before 
submission, defense being mere de¬ 
nial, although that will enable him 
to begin new action in a different 
forum. 

U.S.—Cybur Lumber Co. v. Erkhart, 

I Miss., 247 F. 284, 159 C.C.A. 378. 

' Not interference with authority of 
court 

A motion to discontinue a case 
that has not been submitted to the 
judge for decision cannot be regard¬ 
ed as an interference with the au¬ 
thority of the judge to render the 
judgment he sees fit, since he has 
no authority to render a judgment 
in a case that has not been sub¬ 
mitted to him for decision. 
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La.—Rives v. Starcke, 196 So. 657, 195 
La. 378. 

Several defendants 
Where verdict and judgment 
against streetcar company and truck 
owners for injuries sustained by 
truck passenger in collision between 
truck and streetcar had been set aside 
as to truck owners and new trial 
granted, plaintiff could dismiss cause 
as to truck owners at any time before 
finally submitting it to jury on the 
new trial, although judgment had 
meantime become final as against 
streetcar company. 

Mo.—Camden v. St. Louis Public 
Service Co., 206 S.W.2d 699, 239 Mo. 
App. 1199. 

31. U.S.—El Paso Southwestern 
Co. v. Riddle, D.C.Tex., 287 F. 173, 
affirmed, C.C.A., 294 F. 892. 

Fla.—Pitt v. Abrams, 139 So. 152, 
103 Fla. 1022—West Coast Fruit 
Co. v. Hackney, 123 So. 758, 93 
Fla. 382. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 85 
N.E.2d 74, 227 Ind. 327. 

Miss.—Welch v. Kroger Grocery Co.„ 
177 So. 41, 180 Miss, 89—Keith v. 
Yazoo & M. V. R. Co., 145 So. 227, 
164 Miss. 566. 

N.J.—Allgeier v. Erie R. Co., 124 
A. 769, 100 N.J.Law 89. 

Wolf v. Schlichting, 161 A. 840,19 
N.J.Misc. 1003. 

Tenn.—Darby v. Pidgeon Thomas- 
Iron Co., 232 S.W. 75, 144 Tenn. 
298. 

Beene v. Cook, App., 311 S.W.2d 
596—Cocke v. Taylor, 13 Tenn.App. 
15. 

Tex.—Payne v. Nichols, Civ.App., 176 
S.W.2d 961, error refused—Walker 
v. Haley, Civ.App., 236 S.W. 544. 
Wash.—In re Frye’s Estate, 88 P,2d 
676, 198 Wash. 406, 
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trol the action of the jury. 32 It has been held, un- the court; 36 and it has also been said that a strict 
der such statutes, that a dismissal or nonsuit may be construction of the statute should perhaps not be 
taken, before the jury retires although the court has allowed where it is manifest that the rights and in- 
orally announced its decision, if it has done nothing terests of defendant would be prejudiced thereby. 37 

further. 03 After submission to court or jury or retirement of 

The right thus given by statute has been held to jury. Both classes of statutes mentioned above are 
be an absolute one which the court has no right to very generally construed to mean that plaintiff is 
deny ; 34 and, under some statutes, is a right to dis- not entitled as of right to dismiss or take a nonsuit 
miss without prejudice to a future action. 35 Such after the cause has been submitted for a final deci- 
right, however, has been held subject to compliance sion to the jury or to the cotut trying the case as a 
with conditions precedent which may be imposed by jury; 38 or what amounts to the same thing in case 


W.Va.—Efthemes v. Crouch, 74 S.E.2d 
508, 138 W.Va. 50—Lykens v. Jar- 
rett, 17 S.E.2d 328, 123 W.Va. 631- 
Commonwealth Pipe & Supply v. 
Nitro Products Corporation, 120 S. 
E. 174, 95 W.Va. 13. 

18 C.J. p 1155 note 61. 

32. Ky.—Jarvis’ Ex’x v. Interstate 
Coal Co., 78 S.W.2d 926, 257 Ky. 
656. 

N.J. —Allgeier v. Erie R. Co., 124 A. 
769, 100 N.J.Law 89. 

Wash.—In re Frye's Estate, 88 P.2d 
576, 198 Wash. 406. 

33. Miss.—Welch v. Kroger Gro¬ 
cery Co., 177 So. 41, 180 Miss. 89. 

34. U.S.—El Paso & Southwestern 
Co. v. Riddle, C.C.A.Tex„ 294 F. 
892. 

Cal.—Spellacy v. Superior Court in 
and for Los Angeles County, 72 
P.2d 262, 23 C.A.2d 142. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 86 
N.E.2d 74, 227 Ind.App. 327. 

Iowa.—Ryan v. Phoenix Ins. Co. of 
Hartford, Conn., 215 N.W. 749, 204 
Iowa 655—Witousek v. Ideal 
Yeast Co., 188 N.W. 772, 194 Iowa 
47. 

Ky.—Trimble v. Powell County, 35 
S.W.2d 8 82, 237 Ky. 501. 

Mo.—Stith v. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Shanks Bros. v. Chicago Great 
Western R. Co., 273 S.W. 169, 221 
Mo.App. 308. 

Neb.—Plattsmouth Loan & Building 
Ass’n v. Sedlak, 259 N.W. 367, 128 
Neb. 509. 

Okl.—Hubbard v. Hubbard, 126 P.2d 
524, 190 Okl. 679—Naylor v. East¬ 
man Nat. Bank, 232 P. 73, 107 Okl. 
208. 

Tex.—Brooks v. O’Connor, 39 S.W.2d 
22, 120 Tex. 121. 

Bice v. W. T. Baleigh Co., Civ. 
App., 48 S.W.2d 648—Vincent v. 
Bell, Civ.App., 22 S.W.2d 753, error 
dismissed. 

Wash.—Herr v. Schwager, 234 P. 446, 
133 Wash. 568. 

18 C.J. p 1155 note 62. 

Befusal of nonsuit held erroneous 
(1) At close of plaintiff’s testi¬ 
mony. 

Tex.—Kesler v. McGuire, Civ.App., 
109 S.W.2d 1115. 


(2) After testimony closed, and 
before court read peremptory in¬ 
struction. 

Tex.—Cox v. Texas Electric By., Civ. 
App., 32 S.W.2d 669, affirmed Texas 
Electric By. v. Cox, Com.App., 49 
S.W.2d 725, 89 A.L.R. 11. 

Cannot keep case on docket 
The court cannot by a failure to 
enter a judgment of dismissal keep 
the cause on the docket so as to 
authorize a hearing on a plea in 
reconvention filed by defendant aft¬ 
er such dismissal. 

Tex.—Clevenger v. Cariker, 110 S.W. 
795, 50 Tex.Civ.App. 562. 

35. Ark.—Baughman v. Overton, 37 
S.W.2d 81, 183 Ark. 561—Mutual 
Ben. Health & Accident Ass’n v. 
Tilley, 298 S.W. 215, 174 Ark. 932. 
Iowa.—Sullivan v. Coakley, 217 N. 

W. 820, 205 Iowa 225. 

Kan.—Bavuso v. Angwin, 201 P.2d 
1057, 166 Kan. 469—Cott v. Baker, 
210 P. 651, 112 Kan. 115. 

Ky.—Strode v. Campbell, 224 S.W.2d 
673, 311 Ky. 525—Jarvis' Ex’x v. 
Interstate Coal Co., 78 S.W.2d 926, 
257 Ky. 656—Trimble v. Powell 
County, 35 S.W.2d 882, 237 Ky. 501 
—Lowther v. Glenn, 225 S.W. 1066, 
189 Ky. 687. 

Mo.—Fenton v. Thompson, 176 S.W.2d 
456, 352 Mo. 199. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839—Duffy v. Cody, 
262 N.W. 828, 129 Neb. 737—In re 
Blue Biver Power Co., 217 N.W. 604, 
116 Neb. 405. 

Ohio.—Apple v. Ganson, App., 76 N.E. 
2d 736. 

Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670—Boardman Co. v. 
Board of Com’rs of Atoka County, 
174 P. 272, 70 Okl. 245. 

Purpose of statute permitting 
plaintiff to dismiss action without 
prejudice before final submission of 
case to jury is to permit a litigant to 
avoid the bar presumptively arising 
from a judgment on the merits of the 
case. 

Ky.—Strode v. Campbell, 224 S.W.2d 
673, 311 Ky. 525. 

Plaintiff is entitled to dismissal 
without prejudice, where objection 
to the introduction of his evidence 
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is sustained on ground petition fails 
to state cause of action. 

Okl.—Carpenter v. Benner, 12 F.2d 
688, 158 Okl. 153. 

Ou trial de novo 

Where on appeal from the probate 
court,, the district court tries the 
case de novo, plaintiff may dismiss 
his action without prejudice at any 
time before the final submission 
thereof to the court. 

Kan.—Darnell v. Haines, 203 P. 712, 
110 Kan. 363. 

36. Neb.—Feight v. Mathers, 46 N. 
W.2d 492, 153 Neb. 839—Platts¬ 
mouth Loan & Building Ass’n v. 
Sedlak, 259 N.W. 367, 128 Neb. 509. 

Imposition of terms generally see 
infra § 37. 

Payment of costs as condition see 
infra § 35. 

37. Mo.—Worthington v. White, 42 
Mo. 462. 

Prejudice of defendant’s rights gen¬ 
erally see infra § 26. 

38. U.S.—Iowa-Nebraska Light & 
Power Co. v. Daniels, C.C.A.Neb., 
63 F.2d 322. 

Ark.—Watts v. Watts, 15 S.W.2d 997, 
179 Ark. 367. 

Cal.—Berri v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 279 P.2d 8, 43 C.2d 856. 

Mo.— Corpus Juris Secundum cited in 
Fenton v. Thompson, 176 S.W.2d 
456, 464, 352 Mo. 199—Coffey v. Hig- 
bee, 298 S.W. 766, 318 Mo. 10. 

Neb.—Pettegrew v. Pettegrew, 260 N. 
W. 287, 128 Neb. 783—Knaak v. 
Brown, 212 N.W. 431, 115 Neb. 260, 
51 A.L.R. 237. 

N.J.— Corpus Juris Secundum cited in 
In re Jacobsen’s Estate, 39 A.2d 704, 
706, 22 N.J.Misc. 417. 

N.Y.—In re Taylor’s Will, 67 N.Y.S. 
2d 823, 271 App.Div. 947. 

Dailey v. Northern New York 
Utilities, 221 N.Y.S. 52, 129 Misc. 
183. 

N.D.—Merchants’ & Farmers’ State 
Bank v. Ronning, 222 N.W. 618, 57 
N.D. 482. 

Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670 —Guegel v. Bailey, 18* 
P.2d 827, 199 OkL 441—Toombs v. 
Cummings, 3 P.2d 177, 151 Okl. 166 



§§ 19-20 DISMISSAL & NONSUIT 

however, that a dismissal as to one of several joint 
defendants should not be permitted after the jury 
have been sworn, where plaintiff’s purpose is to use 
him as a witness. 29 

Under some statutes where the jury are examined 
and sworn, the trial has begun, and a party is not 
entitled to take a nonsuit without prejudice except 
on compliance with the statute; 29 * 5 and where the 
jury are sworn, an opening statement is made, and a 
party fails to proceed with evidence, the court has 
no alternative but to terminate the trial without 
granting the party’s motion for a nonsuit. 29 - 10 

§ 20. - Before or after Submission to 

Court or Jury or Retirement of Jury 

a. In general 

b. What amounts to submission or retire¬ 

ment of jury 


27 c.j.s. 

a. In General 

Under some statutes, the plaintiff ordinarily may dis¬ 
miss his action or take a nonsuit at any time before, 
and not after, a final submission of the cause to the 
jury, or to the court if it is tried without a jury. 

Some statutes provide in substance either that 
plaintiff, if he desires to suffer a nonsuit or dismiss 
his cause, “must” do so before the cause is finally 
submitted to the court or jury or before the jury 
retire, or that he “may” suffer a nonsuit at any time 
before the final submission of the cause to the court 
or jury or before the jury retire. Under either class 
of statutes, it is generally competent for plaintiff to 
dismiss or suffer a nonsuit before a final submis¬ 
sion of the cause to the court or jury, as the case 
may be, 30 or, as otherwise expressed, before the jury 
retire to consider their verdict, 31 or some judicial 
action is taken, the legal effect of which is to con- 


29. Mo.—Gearhart v. Smallwood, 5 
Mo. 452. 

29.5 Ill.—Wilhite v. Agbayani, 118 
N.E.2d 440, 2 Ill.App.2d 29. 

29.10 Ill.—Gilbert v. Langbein, 98 
N.E.2d 140, 343 Ill.App. 132. 

30. Ark.—Jonesboro Compress Co. 
v. Simpson, 32 S.W.2d 447, 182 
Ark. 678. 

Cal.—In re Somers’ Estate, 187 P.2d 
433, 82 C.A.2d 757—Diamond v. 

Grath, 116 P.2d 114, 46 C.A.2d 443— 
Reynolds v. Vidor, 114 P.2d 617, 45 
C.A.2d 685. 

Ill.—McMechen v. Chicago, B. & Q. 

Ry. Co., 166 Ill.App. 150. 

Iowa.—Eclipse Lumber Co. v. City 
of Waukon, 213 N.W. 804, 204 Iowa 
278. 

Ky.—Gruber v. Holbert, 225 S.W.2d 
660, 312 Ky. 55. 

Miss.—Dabney Foundation v. Perry, 
79 So.2d 445, 223 Miss. 721. 

Mo.—Publicity Bldg. Realty Corp. v. 
Thomann, 183 S.W.2d 69, 353 Mo. 
493—Fenton v. Thompson, 176 S.W. 
2d 456, 352 Mo. 199—Piatt v. Heim 
& Overly Realty Co., 117 S.W.2d 
327, 342 Mo. 772. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839. 

N.Y.—Hayes v. 25 5-7 9th Realty Cor¬ 
poration, 13 N.Y.S.2d 605, 257 App. 
Div. 991, 1048—Piedmont Hotel 

Co. v. A. E. Nettleton Co., 272 N. 
Y.S. 573, 241 App.Div. 562. 

Laxer v. Bergen & Zaager, 34 N. 
Y.S.2d 808, 187 Misc. 391, affirmed 
34 N.Y.S.2d 828, 264 App.Div. 710— 
Rosen v. 981 Union Ave. Corpora¬ 
tion, 182 N.Y.S. 811, 112 Misc. 492. 

In re Machinery Builders, 47 N.Y. 
S.2d 735—Elliott Electrical Supply 
Co. v. Gilmartin, 202 N.Y.S. 280. 

Ohio.—National Mutual Ins. Co. of 
Celina, Ohio, v. Salisbury, 16 Ohio 
App. 471. 


Madgett v. Cincinnati Traction 
Co., 16 Ohio N.P., N.S., 93. 

Okl.—Butler v. Prokop, 321 P.2d 400— 
Allied Paint Mfg. Co. v. Banes, 253 
P.2d 826, 208 Okl. 119—In re Ini¬ 
tiative Petition No. 112, State Ques¬ 
tion No. 167, 7 P.2d 868, 154 Okl. 
257. 

Tenn.—Graves v. Union Ry. Co., 152 
S.W.2d 1026, 177 Tenn. 699. 

Huff v. Department of Highways 
& Public Works of the State of 
Tennessee, 3 Tenn.App. 277. 

Wash.—In re Frye’s Estate, 88 P.2d 
576, 198 Wash. 406. 

W.Va.—Efthemes v. Crouch, 74 S.E.2d 
508, 138 W.Va. 50—Charleston 

Trust Co. v. Todd, 131 S.E. 638, 101 
W.Va. 31—Commonwealth Pipe & 
Supply Co. v. Nitro Products Corpo¬ 
ration, 120 S.E. 174, 95 W.Va. 13. 

18 C.J. p 1155 note 60. 

Effect of plea for affirmative relief 
see infra § 27. 

Prejudice to defendant’s or other’s 
rights generally see infra §§ 26, 
28. 

In personal injury action in fed¬ 
eral court plaintiff is entitled to dis¬ 
miss his action at any time before 
submission, defense being mere de¬ 
nial, although that will enable him 
to begin new action in a different 
forum. 

U.S.—Cybur Lumber Co, v. Erkhart, 
Miss., 247 F. 284, 159 C.C.A. 378. 

Not interference with authority of 
oourt 

A motion to discontinue a case 
that has not been submitted to the 
judge for decision cannot be regard¬ 
ed as an interference with the au¬ 
thority of the judge to render the 
judgment he sees fft, since he has 
no authority to render a judgment 
in a case that has not been sub¬ 
mitted to him for decision. 
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La.—Rives v. Starcke, 196 So. 657, 195 
La. 378. 

Several defendants 
Where verdict and judgment 
against streetcar company and truck 
owners for injuries sustained by 
truck passenger in collision between 
truck and streetcar had been set aside 
as to truck owners and new trial 
granted, plaintiff could dismiss cause 
as to truck owners at any time before 
finally submitting it to jury on the 
new trial, although judgment had 
meantime become final as against 
streetcar company. 

Mo.—Camden v. St. Louis Public 
Service Co., 206 S.W.2d 699, 239 Mo. 
App. 1199. 

31. U.S.—El Paso & Southwestern 
Co. v. Riddle, D.C.Tex., 287 F. 173, 
affirmed, C.C.A., 294 F. 892. 

Fla.—Pitt v. Abrams, 139 So. 152, 
103 Fla. 1022—West Coast Fruit 
Co. v. Hackney, 123 So. 758, 98 
Fla. 382. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 86 
N.E.2d 74, 227 Ind. 327. 

Miss.—Welch v. Kroger Grocery Co.* 
177 So. 41, 180 Miss. 89—Keith v. 
Yazoo & M. V. R. Co., 145 So. 227, 
164 Miss. 566. 

N.J.—Allgeier v. Erie R. Co., 124 
A. 769, 100 N.J.Law 89. 

Wolf v. Schlichting, 161 A. 840, 10 
N.J.Misc. 1003. 

Tenn.—Darby v. Pidgeon Thomas 
Iron Co., 232 S.W. 75, 144 Tenn. 
298. 

Beene v. Cook, App., 311 S.W.2d 
596—Cocke v. Taylor, 13 Tenn.App. 
15. 

Tex.—Payne v. Nichols, Civ.App., 176 
S.W.2d 961, error refused—Walker 
v. Haley, Civ.App., 236 S.W. 544. 
Wash.—In re Frye’s Estate, 88 P.2d 
676, 198 Wash. 406. 
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trol the action of the jury. 32 It has been held, un¬ 
der such statutes, that a dismissal or nonsuit may be 
taken, before the jury retires although the court has 
orally announced its decision, if it has done nothing 
further. 33 

The right thus given by statute has been held to 
be an absolute one which the court has no right to 
deny; 34 and, under some statutes, is a right to dis¬ 
miss without prejudice to a future action. 35 Such 
right, however, has been held subject to compliance 
with conditions precedent which may be imposed by 


DISMISSAL & NONSUIT § 20 

the court; 36 and it has also been said that a strict 
construction of the statute should perhaps not be 
allowed where it is manifest that the rights and in¬ 
terests of defendant would be prejudiced thereby. 37 

After submission to court or jury or retirement of 
jury . Both classes of statutes mentioned above are 
very generally construed to mean that plaintiff is 
not entitled as of right to dismiss or take a nonsuit 
after the cause has been submitted for a final deci¬ 
sion to the jury or to the court trying the case as a 
jury; 35 or what amounts to the same thing in case 


W.Va.—Eft hemes v. Crouch, 74 S.E.2d 
508, 138 W.Va. 50—Lykens v. Jar- 
rett, 17 S.E.2d 328, 123 W.Va. 631— 
Commonwealth Pipe & Supply v. 
Nitro Products Corporation, 120 S. 
E. 174, 95 W.Va. 13. 

18 C.J. p 1155 note 61. 

32. Ky.—Jarvis’ Ex’x v. Interstate 
Coal Co., 78 S.W.2d 926, 257 Ky. 
656. 

N.J.—Allgeier v. Erie R. Co., 124 A. 
769, 100 N.J.Law 89. 

Wash.—In re Frye’s Estate, 88 P.2d 
576, 198 Wash. 406. 

33. Miss.—Welch v. Kroger Gro¬ 
cery Co., 177 So. 41, 180 Miss. 89. 

34. U.S.—El Paso & Southwestern 
Co. v. Riddle, C.C.A.Tex., 294 F. 
892. 

Cal.—Spellacy v. Superior Court in 
and for Los Angeles County, 72 
P.2d 262, 23 C.A.2d 142. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 86 
N.E.2d 74, 227 Ind.App. 327. 

Iowa.—Ryan v. Phoenix Ins. Co. of 
Hartford, Conn., 215 N.W. 749, 204 
Iowa 655—Witousek v. Ideal 
Yeast Co., 188 N.W. 772, 194 Iowa 
47. 

Ky.—Trimble v. Powell County, 35 
S.W.2d 882, 237 Ky. 501. 

Mo.—Stith v. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Shanks Bros. v. Chicago Great 
Western R. Co., 273 S.W. 169, 221 
Mo.App. 308. 

Neb.—Plattsmouth Loan & Building 
Ass’n v. Sedlak, 259 N.W. 367, 128 
Neb. 509. 

Okl.—Hubbard v. Hubbard, 126 P.2d 
524, 190 Okl. 679—Naylor v. East¬ 
man Nat. Bank, 232 P. 73, 107 Okl. 
208. 

Tex—Brooks v. O’Connor, 39 S.W.2d 
22, 120 Tex. 121. 

Rice v. W. T. Raleigh Co., Civ. 
App., 48 S.W.2d 648—Vincent v. 
Bell, Civ.App„ 22 S.W.2d 753, error 
dismissed. 

Wash.—Herr v. Schwager, 234 P. 446, 
133 Wash. 568. 

18 C.J. p 1155 note 62. 

Refusal of nonsuit held erroneous 
(1) At close of plaintiff’s testi¬ 
mony. 

Tex.—Kesler v. McGuire, Civ.App., 
109 S.W.2d 1115. I 


(2) After testimony closed, and 
before court read peremptory in¬ 
struction. 

Tex.—Cox v. Texas Electric Ry., Civ. 
App., 32 S.W.2d 669, affirmed Texas 
Electric Ry. v. Cox, Com.App., 49 
1 S.W.2d 725, 89 A.L.R. 11. 

Cannot keep case on docket 

The court cannot by a failure to 
enter a judgment of dismissal keep 
the cause on the docket so as to 
authorize a hearing on a plea in 
reconvention filed by defendant aft¬ 
er such dismissal. 

Tex.—Clevenger v. Cariker, 110 S.W. 
795, 50 Tex.Civ.App. 562. 

35. Ark.—Baughman v. Overton, 37 
S.W.2d 81, 183 Ark. 561—Mutual 
Ben. Health & Accident Ass’n v. 
Tilley, 298 S.W. 215, 174 Ark. 932. 
Iowa.—Sullivan v. Coakley, 217 N. 

W. 820, 205 Iowa 225. 

Kan.—Bavuso v. Angwin, 201 P.2d 
1057, 166 Kan. 469—Cott v. Baker, 
210 P. 651, 112 Kan. 115. 

Ky.—Strode v. Campbell, 224 S.W.2d 
673, 311 Ky. 525—Jarvis’ Ex’x v. 
Interstate Coal Co., 78 S.W.2d 926, 
257 Ky. 656—Trimble v. Powell 
County, 35 S.W.2d 882, 237 Ky. 501 
—Lowther v. Glenn, 225 S.W. 1066, 
189 Ky. 687. 

Mo.—Fenton v. Thompson, 176 S.W.2d 
456, 352 Mo. 199. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839—Duffy v. Cody, 
262 N.W. 828, 129 Neb. 737—In re 
Blue River Power Co., 217 N.W. 604, 
116 Neb. 405. 

Ohio.—Apple v. Ganson, App., 76 N.E. 
2d 736. 

Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670—Boardman Co. v. 
Board of Com’rs of Atoka County, 
174 P. 272, 70 Okl. 245. 

Purpose of statute permitting 
plaintiff to dismiss action without 
prejudice before final submission of 
case to jury is to permit a litigant to 
avoid the bar presumptively arising 
from a judgment on the merits of the 
case. 

Ky.—Strode v. Campbell, 224 S.W.2d 
673, 311 Ky. 525. 

Plaintiff is entitled to dismissal 
without prejudice, where objection 
to the introduction of his evidence 
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is sustained on ground petition fails 
to state cause of action. 

Okl.—Carpenter v. Renner, 12 P.2d 
688, 158 Okl. 153. 

On trial de novo 

Where on appeal from the probate 
court,, the district court tries the 
case de novo, plaintiff may dismiss 
his action without prejudice at any 
time before the final submission 
thereof to the court. 

Kan.—Darnell v. Haines, 203 P. 712, 
110 Kan. 363. 

36. Neb.—Feight v. Mathers, 46 N. 
W.2d 492, 153 Neb. 839—Platts¬ 
mouth Loan & Building Ass’n v. 
Sedlak, 259 N.W. 367, 128 Neb. 509. 

Imposition of terms generally see 
infra $ 37. 

Payment of costs as condition see 
infra § 35. 

37. Mo.—Worthington v. White, 42 
Mo. 462. 

Prejudice of defendant’s rights gen¬ 
erally see infra § 26. 

38. U.S.—Iowa-Nebraska Light & 
Power Co. v. Daniels, C.C.A.Neb., 
63 F.2d 322. 

Ark.—Watts v. Watts, 15 S.W.2d 997, 
179 Ark. 367. 

Cal.—Berri v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 279 P.2d 8, 43 C.2d 856. 

Mo.— Corpus Juris Secundum cited in 
Fenton v. Thompson, 176 S.W.2d 
456, 464, 352 Mo. 199—Coffey v. Hig- 
bee, 298 S.W. 766, 318 Mo. 10. 

Neb.—Pettegrew v. Pettegrew, 260 N. 
W. 287, 128 Neb. 783—Knaak v. 
Brown, 212 N.W. 431, 115 Neb. 260, 
51 A.L.R. 237. 

N. J.— Corpus Juris Secundum cited in 
In re Jacobsen’s Estate, 39 A.2d 704, 
706, 22 N.J.Misc. 417. 

N.Y.—In re Taylor’s Will, 67 N.Y.S. 
2d 823, 271 App.Div. 947. 

Dailey v. Northern New York 
Utilities, 221 N.Y.S. 52, 129 Misc. 
18$. 

N.D.—Merchants’ & Farmers' State 
Bank v. Ronning, 222 N.W. 618, 57 
N.D. 482. 

OkL—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670—Guegel v. Bailey, 186 
P.2d 827, 199 OkL 441—Toombs v. 
Cummings, 3 F.2d 177, 151 OkL 166 



§ 20 DISMISSAL & NONSUIT 

of trial by jury after retirement of the jury; 39 at 
least, he cannot thereafter dismiss or take a nonsuit 
without prejudice to a future action. 40 Such stat¬ 
utes, however, will not be extended so as to prohib¬ 
it the dismissal of a case not falling within its ex¬ 
press terms. 41 It is also generally held that the 


27 C.J.S. 

court may in its discretion permit plaintiff to recall 
such submission and dismiss without prejudice, 42 
and the action of the court in such case is no ground 
of error unless its discretion has been abused; 42 
and furthermore, its ruling is conclusive in any col¬ 
lateral inquiry. 44 Likewise, plaintiff may dismiss 


—Sizemore v. Dill, 220 P. 352, 93 
Okl. 176. 

18 C.J. p 1155 note 64. 

Discretion, not abused 

Refusing to nonsuit plaintiff was 
not abuse of discretion in absence of 
a cross complaint, where request was 
made by plaintiff after submission of 
the case and after trial court indicat¬ 
ed that it would decide against plain¬ 
tiff. 

Ark.—Turner v. Martin, 200 S.W.2d 
495, 211 Ark. 376. 

Trial court should not have per¬ 
mitted plaintiff to file a written vol¬ 
untary nonsuit after submission of 
case to jury, nor have dismissed and 
excused the jury and permitted dis¬ 
missal of the cause. 

Mo.—Fenton v. Thompson, 176 S.W.2d 
456, 352 Mo. 199. 

There is no common-law practice 
authorizing a voluntary nonsuit after 
the case has been submitted to the 
trial judge for decision without a 
jury. 

N.J.—Wolf Co. v. Fulton Realty Co., 
84 A. 1041, 83 N.J.Law 344. 

In re Jacobsen's Estate, 39 A. 2d 
704, 22 N.J.Misc. 417. 

39. Cal.—Leplat v. Raley Wiles 
Auto Sales, 145 P.2d 350, 62 C.A.2d 
628. 

Fla.—J. Schnarr & Co. v. Virginia- 
Carolina Chemical Corporation, 159 
So. 39, 118 Fla. 258. 

N.J.—Pizzella v. Pichard, 164 A. 892, 
11 N.J.Misc. 170. 

Tenn.—Liggins v. Padawer, 14 Tenn. 
App. 201—Cocke v. Taylor, 13 Tenn. 
App. 15. 

Wash.—In re Frye's Estate, 88 P.2d 
576, 198 Wash. 406—De Phillips v. 
Neslin, 283 P. 691, 155 Wash. 147. 

18 C.J. p 1155 note 65. 

Dismissal or nonsuit too late 

(1) After a joinder in a demurrer 
to the evidence and the jury's re¬ 
tirement to assess the damage. 
W.Va.—Frymier v. Lorama R. Co., 103 

S.E. 366, 86 W.Va. 519. 

(2) After the jury has retired, 
reached a verdict, and is returning 
into court to deliver it. 

Tenn.—Liggins v. Padawer, 14 Tenn. 
App. 201. 

40. XT.S.—Shell Petroleum Corpora¬ 
tion v. Shoenfelt, C.C.A.Kan., 80 
F.2d 783. 

Kan.—Tucker v. Immanuel Baptist 
Church, 237 P. 654, 119 Kan. 30. 
Minn.—H. Christiansen & Sons v. 
City of Duluth, 31 N.W.2d 277, 225 
Minn. 486. 


Mo.—Fenton v. Thompson, 176 S.W.2d 
456, 352 Mo. 199. 

Gruet Motor Car Co. v. Briner, 
App., 229 S.W.2d 259. 

N.D.—Merchants' & Farmers' State 
Bank v. Ronning, 222 N.W. 618, 57 
N.D. 482. 

Okl.—Taylor v. Green, 249 P. 393, 
119 Okl. 297. 

W.Va.—Bethlehem Const. Co. v. 
People's Bank of Keyser, 138 S.E. 
748, 104 W.Va. 67 —International 

Bank v. People's Bank of Keyser, 
138 S.E. 745, 103 W.Va. 697. 

“A litigant cannot submit his 
cause to a court, and, after failing 
in whole or in part, decide to with¬ 
draw or dismiss his claim without 
prejudice.” 

Kan.—Overlander v. Overlander, 268 
P. 828, 829, 126 Kan. 429, certiorari 
denied 49 S.Ct. 186, 278 U.S. 658, 
73 L.Ed. 566. 

41. Iowa.—Crane v. Leclere, 216 N. 
W. 622, 204 Iowa 1037. 

Mo.—Piatt v. Heim & Overly Realty 
Co., 117 S.W.2d 327, 342 Mo. 772. 

St. Louis Nat. Bank of Commerce 
v. Butler, 143 S.W. 1117, 163 Mo. 
App. 380. 

18 C.J. p 1155 note 68. 

As being in derogation of common 
law see supra § 8. 

Plaintiff’s right to take nonsuit 
is abridged only by statute limiting 
taking of nonsuit to any time before 
jury retires from bar. 

Fla.—Pitt v. Abrams, 139 So. 152, 103 
Fla. 1022. 

42. U.S.—Shell Petroleum Corpora¬ 
tion v. Shoenfelt, C.C.A.Kan., 80 
F.2d 783—Iowa-Nebraska Light & 

1 Power Co. v. Daniels, C.C.A.Neb., 
63 F.2d 322—Falvey v. Coats, C. 
C.A.Ark., 47 F.2d 856, 89 A.L.R. 1. 
Ark.—Evans v. Boone, 258 S.W.2d 890, 
222 Ark. 296—Raymond v. young, 
201 S.W. 2d 583, 211 Ark. 577— 
Jonesboro Compress Co. v. Simpson, 
32 S.W.2d 447, 182 Ark. 678—Watts 
v. Watts, 15 S.W.2d 997, 179 Ark. 

I 367. 

Cal.—Reynolds v. Vidor, 114 P.2d 617, 
45 C.A.2d 685. 

Ky.—Wagner v. Swoope, 54 S.W.2d 
395, 246 Ky. 19. 

Okl.—Guegel v. Bailey, 186 P.2d 827, 
199 Okl. 441—Taylor v. Green, 249 
P. 393, 119 Okl. 297. 

18 C.J. p 1156 note 69. 

After retirement but before reach¬ 
ing decision 

Tex.—Vincent v. Bell, CiV.App., 22 
S.W.2d 753, error dismissed—Cle¬ 
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ment v. Producers’ Refining Co., 
Civ.App., 270 S.W. 206, reversed 
on other grounds, Com.App., 277 
S.W. 634. 

Permitting briefs to be filed 
Where the court informally per¬ 
mits briefs to be filed after making 
of calendar entry “cause submitted,” 
it could deem the case reopened, 
notwithstanding failure to observe 
all procedural formalities in set¬ 
ting aside the entry, and the case is 
not “finally submitted” so as to pre¬ 
clude dismissal without prejudice by 
plaintiff. 

Iowa.—Thompson v. Schalk, 292 N. 
W. 851, 228 Iowa 705. 

In Missouri 

(1) If facts warrant, plaintiff may, 
even after submission of the case, 
move the court to set the submission 
aside, and, if submission is set aside, 
he may take a nonsuit without preju¬ 
dice. 

Mo.—Fenton v. Thompson, 176 S.W.2d 
456, 352 Mo. 199. 

(2) Under Rev.St.1919, § 1410, the 
trial court had no authority to permit 
plaintiff to take a nonsuit, after the 
case was submitted to the jury. 
Mo.—Suess v. Motz, 285 S.W. 775, 229 

Mo.App. 32. 

43. Ark.—Evans v. Boone, 258 S.W. 
2d 890, 220 Ark. 296—Raymond v. 
Young, 201 S.W.2d 583, 211 Ark. 
577. 

Tex.—Vincent v. Bell, Civ.App., 22 
S.W.2d 753, error dismissed. 

18 C.J. p 1155 note 69. 

Review of discretion of lower court 
as to dismissal or nonsuit before 
trial see Appeal and Error § 1596. 

Discretion, held not abused 

(1) In general. 

Okl.—Guegel v. Bailey, 186 P.2d 827, 
199 Okl. 441. 

(2) Dismissal of complaint without 
prejudice, on plaintiff's motion, op¬ 
posed by defendant, after hearing 
on issues raised by answer and 
counterclaim and after court had 
taken case under advisement, was 
not abuse of discretion, especially 
in absence of showing that defend¬ 
ant had presented sufficient compe¬ 
tent evidence to support counter-* 
claim. 

S.D.—Pennington v. Van, 204 N.W. 17, 
48 S.D. 277. 

44. Kan.—Mason v. Ryus, 26 Kan. 
464. 
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after submission to the jury, if defendant or inter¬ 
ested parties consent. 45 

b. What Amounts to Submission or Retirement 
of Jury 

A submission is final, within the rule prohibiting a 
dismissal or nonsuit after the final submission of the 
cause, where nothing remains to be done to render it 
complete. The authorities are conflicting as to whether 
the plaintiff may dismiss or take a nonsuit after a motion 
for a directed verdict for the defendant has been grant¬ 
ed, or after such a motion has been submitted to the 
court but before any intimation of its ruling thereon. 
Quoted in part in: Okl.—Tiffany v. Tiffany, 199 F.2d 606, 
607, 200 Okl. 670. 

A “final submission,” within the rule that plain¬ 
tiff can dismiss or take a nonsuit only before final 
submission, contemplates a submission on both the 
law and the facts, 46 and is a final submission only 
when nothing remains to be done to render it com¬ 
plete. 47 Accordingly, plaintiff may dismiss or take 


a nonsuit, as being before final submission, before 
plaintiff completes his proofs; 48 before the intro¬ 
duction of all the evidence on the issues made by 
the pleadings; 49 before the argument of the case 
is closed; 50 after intimation by the court as to what 
the instructions will be but before they are given ; 51 
after the instructions are given, 52 or the court has 
expressed its opinion as to the sufficiency of plain¬ 
tiff’s proof, 53 but before the jury have retired. The 
jury have not retired to consider their verdict, 
making it too late to move for a voluntary nonsuit, 
until they are in the jury room and can only emerge 
therefrom or have anything brought therein under 
the court’s direction, by calling a bailiff. 53 - 5 

Likewise, plaintiff may dismiss or take a nonsuit 
after filing and submitting motion for judgment on 
the pleadings but before judgment thereon ; 54 after 
declarations of law are passed on by the court but 
before they are settled; 55 before direction to the 


45. Cal.—Heinlin v. Castro, 22 C. 

100 . 

Okl.—Toombs v. Cummings, 3 P.2d 
177, 151 Okl. 166—Sizemore v. 

Dill, 220 P. 352, 93 Okl. 176. 

46. Neb.—Platt smouth Loan & 

Building Ass’n v. Sedlak, 259 N. 
W. 367, 128 Neb. 509. 

Ohio.—State v. Cook, 179 N.E. 352, 
124 Ohio St. 478, 79 A.L.R. 684. 
Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670. 

47. Iowa.—Thompson v. Schalk, 292 
N.W. 851, 228 Iowa 705. 

Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670. 

18 C.J. p 1156 note 73. 

Submission Is final when all ques¬ 
tions of law are disposed of by the 
court, the instructions and papers 
pertaining to the case are actually 
delivered to the jury, and the jury 
is authorized without further inter¬ 
position or control of the court to 
proceed to a judicial examination 
of the issue submitted to them. 

Ky.—Doss v. Illinois Cent. R. Co., 249 
S.W. 346, 198 Ky. 222—Ohio Valley 
Electric R. Co. v. Lowe, 180 S.W. 
61, 167 Ky. 132—Vertrees v. New¬ 
port News & M. V. R. Co., 25 S.W. 1, 
95 Ky. 314, 15 Ky.L. 680. 

Submission is not final 

(1) Until all questions of law 
have been disposed of by court. 

Okl.—In re Initiative Petition No. 112, 

State Question No. 167, 7 P.2d 868, 
154 Okl. 257. 

(2) Where the court has given 
time for the filing of briefs. 

Iowa.—Thompson v. Schalk, 292 N. 
W. 851, 228 Iowa 705—Crane v. 
Leclere, 216 N.W. 622, 204 Iowa 
1037. 

Neb.—Plattsmouth Loan & Building 
Ass’n v. Sedlak, 259 N.W. 367, 128 
Neb. 509. 


Ohio.—State v. Cook, 179 N.E. 352, 
124 Ohio St. 478, 79 A.L.R. 684. 
Okl.—Tiffany v. Tiffany, 199 P.2d 606, 
200 Okl. 670. 

(3) Where the court ordered that 
the parties be given time to submit 
authorities on questions raised by 
defendant's motion to strike com¬ 
plaint and to dismiss, and before au¬ 
thorities were submitted the action 
was dismissed on plaintiff’s request. 
Nev.—Slack v. Schwartz, 161 P.2d 345, 
63 Nev. 47. 

Suit requiring proof cannot be 
finally submitted until evidence is 
taken, even though default of de¬ 
fendants is regularly entered. 

Cal.—Smurda v. Superior Court of 
State of California, in and for Los 
Angeles County, App., 266 P. 843. 

Xn federal court what is a final 
submission, before which plaintiff 
has right to dismiss under state 
statute, is a question of state prac¬ 
tice. 

U.S.—Yam v. Ft Dodge, D. M. & S. 

R. Co., C.C.A.Iowa, 31 F.2d 717, cer¬ 
tiorari denied Fort Dodge, D. M. & 

S. R. Co. v. Yam, 50 S.Ct. 27, 280 
U.S. 568, 74 L.Ed. 621. 

48. N.Y.—Consolidated Const. Cor¬ 
poration v. Board of Education of 
City of New York, 280 N.Y.S. 87, 
155 Misc. 586. 

Kramer v. Union & New Haven 
Trust Co., 181 N.Y.S. 672. 

49. Kan.—Osborne v. Davies, 57 P. 
941, 60 Kan. 695. 

50. Ark.—Evans v. Boone, 258 S.W. 
2d 890, 220 Ark. 296—Mutual Ben. 
Health & Accident Ass'n v. Tilley, 
298 S.W. 215, 174 Ark. 932—Carpen¬ 
ter v. Dressier, 89 S.W. 89, 76 Ark. 
400. 

Under statute prohibiting dismissal 
after argument begun see supra § 
17. 


51. Iowa.—Mullen v. Peck, 10 N.W. 
829, 57 Iowa 430. 

“Plaintiff is entitled to get the 
court's view of the law of the case 
by its action on requested instruc¬ 
tions, and then dismiss the case if 
the court’s ruling on the instructions 
is not in accord with his view of 
the law.” 

Mo.—Piatt v. Heim & Overly Realty 
Co., 117 S.W.2d 327, 329, 342 Mo. 
772. 

52. Iowa.—Inman Mfg. Co. v. Ameri¬ 
can Cereal Co., 136 N.W. 932, 155 
Iowa 651. 

18 C.J. p 1156 note 75. 

53. N.J.—Malone v. Erie R. Co., 101 
A. 415, 90 N.J.Law 350. 

Pizzella v. Pichard, 164 A. 892, 11 
N.J.Mise. 170. 

53.5 Ala.—Vines v. Crescent Transit, 
Inc., 101 So.2d 332. 

Separation before deliberation 
Where court told jury, after evi¬ 
dence had been presented and jury 
had been charged, that there would 
be no occasion for them to commence 
their deliberations that afternoon and 
they would be permitted to go home, 
returning next morning at 9 o’clock to 
commence deliberations, and plain¬ 
tiff’s attorney moved for a voluntary 
nonsuit before 9 o’clock next morning 
when there were jurors absent from 
the jury room and at least one ex¬ 
hibit had not been presented to jury, 
jury had not "retired to considei 
their verdict.” 

Ala.—Vines v„ Crescent Transit, Inc., 
supra. 

54. Okl.—Avery v. Jay hawker Gaso¬ 
line Co., 225 P. 544, 101 OkL 286. 

55. Mo.—Lawrence v. Shreve, 26 Mo. 
492—Wilson v. Stark, 42 Mo.App. 

, 376. 
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jury to proceed with the consideration of the case; 56 
where, after the cause has once been submitted, the 
court permits an amendment raising a new issue; 57 
after an order giving the parties time to file new 
pleadings; 57 * 5 and where, after the jury have re¬ 
tired, plaintiff suggests the death of defendant. 58 

On the other hand, plaintiff is not entitled to a 
dismissal or nonsuit where a case is finally submit¬ 
ted, although it is laid over on conditions which are 
not complied with, 59 or although the court was 
about to instruct that in case nine of the jurors 
agreed they could return a verdict, since it involves 
no issue; 60 where the right of further argument 
or action by the parties is gone, and the right of de¬ 
cision has passed to the trial tribunal; 60 - 5 after a 
final submission with an attempted reservation of a 
right to dismiss without prejudice; 61 or after the 
evidence is closed and the jury have returned their 
findings. 62 


Likewise, plaintiff is not entitled to a dismissal or 
nonsuit after the court has given the cause in charge 
to the jury for their consideration even though they 
remain in the box, 63 or after the court, trying the 
case without a jury, has taken the case under advise¬ 
ment, at the close of the evidence and argument; 64 
and whether or not a case is submitted at the conclu¬ 
sion of the testimony and argument depends on the 
terms of the order made by the court. 64 - 5 Plaintiff 
is not entitled to a dismissal or nonsuit after a mo¬ 
tion for a new trial but before a ruling thereon, 65 
or, after the cause is submitted on demurrer to the 
petition and the demurrer sustained, even where no 
opinion is filed, 66 although, as to the latter proposi¬ 
tion, there is also authority to the contrary. 67 Fur¬ 
ther it has been held that plaintiff is not entitled 
to a dismissal or nonsuit after a demurrer to the 
evidence has been sustained, 68 but there is also 
authority to the contrary. 69 


56. Iowa.—Marion v. Home Mut. 
Ins. Ass'n of Iowa, 217 N.W. 802, 
205 Iowa 1300. 

57. Cal.—Westbay v. Gray, 48 P. 800, 
116 C. 660. 

Iowa.—Jones v. Currier, 22 N.W. 663, 
65 Iowa 533. 

57.5 Neb.-—Peight v. Mathers, 46 N. 
W.2d 492, 153 Neb. 839. 

58. Mo.—Huthsing v. Maus, 36 Mo. 

101 . 

59. Ohio.—Crowley v. Chamberlain, 
6 Ohio Dec., Reprint, 982, 9 Am.L. 
Rec. 377. 

60. Mo.—McCauley v. Brown, 74 S. 
W. 464, 99 Mo.App. 625. 

60.5 Tenn.—Graves v. Union Ry. Co., 
152 S.W.2d 1026, 177 Tenn. 699. 

61. Iowa.—McArthur v. Schultz, 43 
N.W. 223, 78 Iowa 364. 

18 C.J. p 1156 note 82. 

62. Kan.—Dickerman v. Crane, 57 P. 
306, 8 Kan.App. 795. 

63. U.S.—Gassman v. Jarvis, C.C. 
Ind., 94 F. 603. 

64. Cal.—Jalof v. Robbins, 120 P.2d 

19, 19 C.2d 233—MacDermot v. 

Grant, 184 P. 396, 181 C. 332. 

Kan.—McKinley v. Shull, 212 P. 898, 
112 Kan. 837. 

Mo.— Corpus Jtiris Secundum cited in 
Payne v. White, App., 288 S.W.2d 
6 , 8 . 

N.J.— Corpus Juris Secundum cited 
in In re Jacobsen's Estate, 39 A.2d 
704, 706, 22 N.J.Misc. 417. 

18 C.J. p 1156 note 86. 

Parties and not court submit prop¬ 
ositions and when a court takes a 
case under advisement, it must be 
taken as submitted by the parties 
and not otherwise; and the fact 
that the court takes the case under 
advisement after the parties submit 
requests for rulings on written dec¬ 


larations of law does not change the 
character of the submission made by 
the parties, as regards whether there 
has been a final submission. 

Mo.—Piatt v. Heim & Overly Realty 
Co., 117 S.W.2d 327, 342 Mo. 772. 
Submission on briefs 
Where, at the close of the evi¬ 
dence, the court ordered that the 
“cause be and the same is hereby 
submitted to the court for consid¬ 
eration and decision on briefs,” the 
case was finally submitted and was 
improperly dismissed on plaintiff’s 
filing a notice of abandonment and 
moving for dismissal under a stat¬ 
ute authorizing the court to dismiss 
a cause where on the trial and be¬ 
fore final submission plaintiff aban¬ 
dons it. 

Cal.—Franks v. Cesena, 218 P. 437, 
192 C. 1. 

64.5 Cal.—Jalof v. Robbins, 120 P. 
2d 19, 19 C.2d 233. 

Order held inconsistent with submis¬ 
sion 

Where at conclusion of testimony, 
court indicated party in whose favor 
judgment would be rendered but 
ordered that another be required to 
plead as a party defendant, the order 
was inconsistent with a “submis¬ 
sion” of the case and plaintiff was 
entitled to dismiss. 

Cal.—Jalof v. Robbins, supra. 

65. Tenn.—Donaldson v. Cheatham, 
7 Tenn.App. 186. 

66. Minn.—H. Christiansen & Sons 
v. City of Duluth, 31 N.W.2d 277, 
225 Minn. 486. 

Neb.—State v. Scott, 36 N.W. 121, 22 
Neb. 628. 

67. Ill.—Alphons Custodis Chimney 
Constr. Co. v. -Etna Ins. Co., 160 
lll.App, 140. 


68. U.S.—Snider v. Sand Springs Ry. 
Co., C.C.A.Okl., 62 F.2d 635—Tarn 
v. Ft. Dodge, D. M. & S. R. Co., C. 
C.A.Iowa, 31 F.2d 717, certiorari 
denied Fort Dodge, D. M. & S. R. 
Co. v. Yarn, 50 S.Ct. 27, 280 U.S. 
568, 74 L.Ed. 621. 

18 C.J. p 1156 note 89. 

After court indicated ruling ad¬ 
verse to plaintiff on defendant’s de¬ 
murrer to the evidence motion to 
dismiss was held too late. 

Okl.—Baize v. Connecticut General 
Life Ins. Co., Okl., 102 F.2d 171, 
187 Okl. 109—White v. Tulsa Iron 
& Metal Corporation, 95 P.2d 590, 
185 Okl. 606, 125 A.L.R. 609— 
Chicago, R. I. & P. Ry. Co. v. Reyn¬ 
olds, 12 P.2d 208, 157 Okl. 268, 89 A. 
L.R. 5. 

Court cannot entertain motion for 
voluntary nonsuit, or direct entry 
thereof on its own volition, after sus¬ 
taining defendant's challenge of suf¬ 
ficiency of evidence. 

Wash.—State v. Jones, 259 P. 718, 
145 Wash. 258. 

Discretion of court 
Dismissal of action after court has 
indicated ruling adverse to plaintiff 
on defendant's demurrer to evidence 
is in discretion of court. 

Okl.—White v. Tulsa Iron & Metal 
Corporation, 95 P.2d 590, 185 Okl. 
606, 125 A.L.R. 609—Chicago, R. L 
& P. Ry. Co. v. Reynolds, 12 P.2d 
208, 157 Okl. 268, 89 A.L.R. 5. 

18 C.J. p 1156 note 89 [b]. 

69. Mo.—Diamond Rubber Co. v. 
Wernicke, 148 S.W. 160, 166 Mo. 
App. 128. 

Tex.—McAlister v. Harvey, Civ.App. t 
286 S.W. 548. 

Giving instruction in nature of 
demurrer at close of plaintiff's evi¬ 
dence does not militate against plain- 
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Direction of verdict. According to some author¬ 
ities, plaintiff cannot dismiss or take a nonsuit after 
a motion for a directed verdict for defendant has 
been granted, although the verdict has not been ac¬ 
tually signed or entered, 70 or after the court has 
concluded from the evidence that plaintiff is not en¬ 
titled to recover and has instructed the jury on that 
issue; 71 and a dismissal without prejudice cannot 
be taken after the submission of defendant’s motion 
for a directed verdict and a ruling thereon favor¬ 
able to defendant. 71 - 5 On the other hand, accord¬ 
ing to other authorities a dismissal or nonsuit may 


DISMISSAL & NONSUIT § 20 

be taken notwithstanding a motion for a directed 
verdict for defendant has been sustained if the jury 
have not retired, 72 especially where defendant pre¬ 
sented no witnesses and raised only legal ques¬ 
tions. 73 

According to some authorities, also, it is too late 
to take a dismissal or nonsuit after a motion for a 
directed verdict in favor of defendant has been 
made and submitted to the court; 74 but, according 
to other authorities, a dismissal or nonsuit may be 
taken in such a case, 75 or after a motion for a ver- 


tiff’s right voluntarily to dismiss his 
petition, where no final judgment 
has been entered on demurrer at 
time dismissal is sought. 

Mo.—Pilkington v. Pilkington, 93 S. 
W.2d 1068, 230 Mo.App. 569. 

70. U.S.—Yarn v. Ft. Dodge, D. M. 
& S. R. Co., C.C.A.Iowa, 31 F.2d 
717, certiorari denied Fort Dodge, 
D. M. & S. R. Co. v. Yarn, 50 S.Ct 
27, 280 U.S. 568, 74 L.Ed. 621. 
Iowa.—Marion v. Home Mut. Ins. 
Ass’n of Iowa, 217 N.W. 803, 205 
Iowa 1300. 

Miss.—Gooch v. Coleman, 109 So. 18, 
143 Miss. 447. 

N.J.—Allgeier v. Erie R. Co., 124 A. 

769, 100 N.J.Law 89. 

Ohio.—Jacob Daub Baking Co. v. 
Middleton, 160 3ST.E. 629, 118 Ohio 
St. 106. 

Lake Shore Electric Ry. Co. v. 
Sharp, 19 Ohio Cir.Ct.,N.S., 21. 

Pa.—Cherniak v. Prudential Ins. Co. 
of America, 14 A.2d 334, 339 Pa- 
73. 

Tex.—Wood v. Moers, Civ.App., 289 
S.W. 1017. 

Wash.—Olinger v. Lancaster, 254 P. 
452, 143 Wash. 20—Kosinski v. 
Hines, 187 P. 712, 110 Wash. 25. 

18 C.J. p 1156 note 91. 

Opportunity to take nonsuit 
Where counsel for plaintiff was not 
in courtroom when trial judge began 
addressing the jury preliminary to 
directing the verdict, but returned 
before completion of the direction, 
court’s giving instructed verdict for 
defendant of its own motion, without 
affording plaintiff opportunity to take 
nonsuit, was not an abuse of discre¬ 
tion. 

Ark.—Tucker v. Ford, 146 S.W.2d 542, 
201 Ark. 680. 

‘‘Ready to give verdict” 

Where each party introduced evi¬ 
dence, and at close of defendant’s 
case both submitted points for bind¬ 
ing instructions, on which trial court 
requested oral argument, and at the 
close of arguments trial judge an¬ 
nounced "I shall have to direct a 
verdict,” it was too late for plain¬ 
tiff to suffer a voluntary nonsuit as 
matter of right, since jurors were 
then “ready to give their verdict" 


within meaning of statute providing 
that plaintiff shall not be permitted 
to suffer a nonsuit after jurors are 
“ready to give their verdict.” 

Pa.—Cherniak v. Prudential Ins. Co. 
of America, 14 A.2d 334, 339 Pa. 
73. 

Magen v. Price, 36 Pa.Dist. & 
Co. 74. 

Statement tantamount to judgment 

(1) Refusal to give defendant the 
privilege of taking a nonsuit as to 
his cross action which was made 
after court had announced that it 
would grant plaintiff’s oral motion 
to give the jury a peremptory in¬ 
struction against defendant on his 
cross action was not error, since rul¬ 
ing was tantamount to a judgment 
on such issue under statute. 

Tex.—Linguist v. Walker, Civ.App., 
108 S.W.2d 737. 

(2) Trial court’s statement to 
plaintiff’s counsel that court thought 
defendant's motion for instructed 
verdict was good and should be 
granted was tantamount to granting 
of motion, so that courts’ refusal to 
allow plaintiff to take nonsuit was 
not error. 

Tex.—Kinney v. Wiley, Civ.App., 224 
S.W.2d 348. 

71. U.S.—Miller-Crenshaw Co. v. 
Colorado Mill & Elevator Co., C.C. 
A.Ark., 87 F.2d 457. 

Kan.—Cott v. Baker, 210 P. 651, 112 
Kan. 115. 

71.5 U.S.—Spies v. Union Pac. R. 
Co., Neb., 250 F. 434, 162 C.C.A. 
504. 

Ky.—Jarvis* Ex'x v. Interstate Coal 
Co., 78 S.W.2d 926, 257 Ky. 656. 
Ohio.—Jacob Laub Baking Co. v, Mid¬ 
dleton, 160 N.E. 629, 118 Ohio St. 
106—Turner v. Pope Motor Car Co., 
86 N.E. 651, 79 Ohio St. 153. 

Weaver v. Whalen, 9 N.E.2d 
1016, 66 Ohio App. 35—Continental 
Automobile Mut. Ins. Co. v. Jack- 
sick, 188 N.E. 662, 46 Ohio App. 
344. 

72. Fla-—Pitt v. Abrams, 139 So. 
152, 103 Fla. 1022. 

Tenn.—Darby v. Pidgeon Thomas 
Iron Co., 232 S.W, 75, 144 Tenn. 
298. 

18 C.J. p 1156 note 93. i 
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Reason for rule 

“The directing of a verdict by the- 
trial court is not equivalent to a re¬ 
tirement of the jury from the bar 
and, therefore, the right to take a 
nonsuit is not barred by the trial 
court directing the jury to return a 
verdict for the defendant.” 

Fla.—Pitt v. Abrams, 139 So. 152, 153,. 

103 Fla. 1022. 

18 C.J. p 1156 note 93 [a]. 

It is within discretion of federal 
court, where a voluntary nonsuit 
is permitted by the state practice, 
to refuse to allow a nonsuit after¬ 
plaintiff has concluded his evidence, 
and a motion by defendant for di¬ 
rection of a verdict lias been sub¬ 
mitted and sustained on the grounds 
both of the insufficiency of the com¬ 
plaint and of the evidence to sustain, 
it. 

U.S.—Huntt v. McNamee, N.C., 141 F. 
293, 72 C.C.A. 441. 

73. Mich.—Mintz v. Soule, 166 N.W. 
491, 200 Mich. 9. 

74. U.S.—Spies v. Union Pac. R. Co., 
Neb., 250 F. 434, 162 C.C.A. 504— 
Cogdill v. Whiting Mfg. Co., N.C., 
212 F. 658, 129 C.C.A. 194. 

Mont.—Corpus Juris cited in State- 
ex rel. Barclay Motors v. District 
Court of Second Judicial Dist. in. 
and for Silver Bow County, 59 P. 
2d 45, 47, 102 Mont. 503. 

After court has heard counsel on. 
motion for directed verdict, and legal 
questions are submitted for deci¬ 
sion, plaintiff can no longer dismiss- 
as matter of right. 

U.S.—Snider v. Sand Springs Ry. 
Co., C.CJLOkl, 62 F.2d 635. 

75. Ill.—Colvin v. City of Rood* 
house, 206 IlLApp. 582. 

Ky.—Doss v. Illinois Cent. R. Co.* 
249 S.W. 346, 198 Ky. 222. 

Ohio.—Harris v. City of Findlay, 13* 
N.E.2d 413, 59 Ohio App. 375. 

Or.—Bobillot v. Clackamas County,. 

179 P.2d 545, 181 Or. 30. 

Tex.—Texas Electric Ry. v. Cox* 
ComApp., 49 S.W.2d 725, 89 A.LJEC 
11 . 

Wash.—Kosinski v. Hines, 187 P* 
712,110 Wash. 25. - 
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diet and an announcement or intimation by the 
court that it will sustain the motion, but before 
any entry to that effect or any direction to the jury 
to return a verdict, 76 although it has been held that 
after a trial judge has definitely sustained a motion 
for a directed verdict, as distinguished from merely 
intimating or suggesting that such will be his ac¬ 
tion, a motion for a nonsuit comes too late. 76 - 5 A 
dismissal or nonsuit may be taken after the court 
has announced the direction of a verdict and before 


27 C.J.S. 

the directed verdict is reduced to writing and signed 
by the jury, 77 or after the court has announced that 
it will give a peremptory instruction, but before such 
action has been actually taken. 78 

In such cases the granting or refusal of a dis¬ 
missal or nonsuit is generally within the discretion 
of the court, 79 and it may require plaintiff to make 
an election as to whether he will suffer a voluntary 
nonsuit, before indicating its views on the motion for 
a directed verdict. 80 


Not final submission 

A motion to direct a verdict, be¬ 
fore the court has indicated what its 
ruling on the motion would be, is not 
a “final submission” of the case, and 
plaintiff may dismiss without prej¬ 
udice. 

Ohio.—De Ran v. Stahl, 197 N.E. 
144, 49 Ohio App. 262. 

76. Fla.—Dothan Coffin & Casket 
Co. v. Whiddon, 114 So. 240, 94 
Fla. 272. 

Ill.—Missouri Pac. R. Co. v. Western 
Heater Despatch Co., 220 Ill.App. 
428—McMechen v. Chicago, B. & 

Q. Ry. Co., 166 Ill.App. 150. 

Ind.—Eason v. Northern Ind. Public 
Service Co., 114 N.E.2d 887, man¬ 
date denied State ex rel. Eason v. 
Appellate Court of Ind., 116 N.E.2d 
299, 233 Ind. 46. 

Iowa.—Rush v. Barnhill, 255 N.W. 
491, 218 Iowa 425. 

Ky.—McBurney’s Heirs v. Hopper, 
133 S.W.2d 100, 280 Ky. 295. 
Mich.—Wicks v. Cramton, 300 N.W. 
75, 299 Mich. 252—Slowke v. Alter- 
matt, 292 N.W. 330, 293 Mich. 360. 
Miss.—Hill v. Johnson-Cone Brick 
Co., 177 So. 520, 180 Miss. 305— 
Keith v. Yazoo & M. V. R. Co., 145 
So. 227, 164 Miss. 566. 

Ohio.—Schram v. City of Cincinnati, 
14 Ohio N.P., N.S., 109. 

Okl.—Baize v. Connecticut General 
Life Ins. Co., 102 P.2d 171, 187 
Okl. 109. 

Pa.—Avellino v. Raup Lumber Co., 
29 A.2d 530, 346 Pa. 131. 

Tenn.—Graves v. Union Ry. Co., 152 
S.W.2d 1026, 177 Tenn. 699. 

Sprankle v. Meyeraick, 4 Tenn. 
Civ.App. 515. 

Tex,—Texas Van Lines, Inc. v. 
Templeton, Civ.App., 305 S.W.2d 
646—Houston & T. C. R. Co. v. Me- | 
Dade, Civ.App., 295 S.W. 318. 
W.Va.—Lykens v. Jarrett, 17 S.E.2d 
328, 123 W.Va. 631. 

18 C.J. p 1157 note 95. 

After instructions directing ver¬ 
dict have been marked “given” but 
before they are actually read, a mo¬ 
tion for nonsuit is still timely. 

Ill.—Brown v. Lawler, 130 Ill.App. 
540. 

pmoniLcement in chambers 
I Where trial judge announced in 
chambers to counsel for both par¬ 


ties that he had decided to grant a 
motion for instructed verdict for de¬ 
fendant, and he then signed order 
granting instructed verdict and de¬ 
livered it to clerk, and returned to 
the bench for the purpose of reading 
the charge and verdict to the jury, 
but, before the charge and verdict 
were read, plaintiff’s counsel for first 
time moved for a nonsuit, court was 
required to grant the nonsuit. 

Tex.—Smith v. Columbia Carbon Co., 
198 S.W.2d 727, 145 Tex. 478. 
Statute governing 

Where a defendant moves for a 
peremptory instruction, plaintiff’s 
right to a nonsuit is controlled by 
statute applicable to cases tried be¬ 
fore court without assistance of jury 
under which a nonsuit may be taken 
at any time before the decision is an¬ 
nounced. 

Tex.—Kinney v. Wiley, Civ.App., 224 
S.W. 2d 348 —Smith v. Columbian 
Carbon Co., Civ.App., 196 S.W.2d 
660, reversed on other grounds 198 
S.W.2d 727, 145 Tex. 478—Linguist 
v. Walker, Civ.App., 108 S.W.2d 
737. 

76.5 Tenn.—Bellisomi v. Kenny, 206 
S.W.2d 787, 185 Tenn. 551—Graves 
v. Union Ry. Co., 152 S.W.2d 1026, 
177 Tenn. 699. 

O’Brien v. Southern Bell Tel. & 
Tel. Co., 259 S.W.2d 554, 36 Tenn. 
App. 518—Woodard v. Interstate 
Life & Acc. Co., 152 S.W.2d 636, 25 
Tenn.App. 120. 

Right to move and time for motion 
for dismissal and nonsuit on failure 
of proof at trial see Trial § 240. 

It Is definite and. formal announce¬ 
ment of decision on motion for di¬ 
rected verdict whenever made which 
ends the right to a nonsuit, and not 
the completion of ceremony of in¬ 
structing the jury as to the verdict 
they must return. 

Tenn.—Bellisomi v. Kenny, 206 S.W. 
2d 787, 185 Tenn. 551. 

O'Brien v. Southern Bell Tel. & 
Tel. Co., 259 S.W.2d 554, 36 Tenn. 
App. 518. 

Decision announced 
Where declaration in action for per¬ 
sonal injuries contained a common- 
law count and a statutory count and 
trial judge, in response to a motion 
that verdict be directed on common- 
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law count, announced his decision and 
then called the jury before him and 
explained that he had done so and in 
detail stated his reasons therefor, 
and caused to be entered on minutes 
of court a record of his action, and 
on the following day proceeded with 
the trial on the other count to a con¬ 
clusion of all the evidence, a motion 
then made by plaintiff for a nonsuit 
was too late as to the common-law 
count. 

Tenn.—Graves v. Union Ry. Co., 152 
S.W.2d 1026, 177 Tenn. 699. 

77. Ga.—Macon, D. & S. R. Co. v. 
Leslie, 97 S.E. 438, 148 Ga. 524. 

Cowart v. Atlanta, B. & C. Ry. 
Co., 198 S.E. 795, 58 Ga.App. 466. 
After general demurrer 

It is error to refuse permission to 
dismiss a case, where no question as 
to recoupment, set-off or similar 
counterclaim is involved, after trial 
judge has announced in open court 
his intention to sustain general de¬ 
murrer to petition, but before order 
sustaining such demurrer has been 
actually signed. 

Ga.—Hughes v. Feagin & Hancock, 99 
S.E. 232, 23 Ga.App. 667. 

78. Miss.—Keith v. Yazoo & M. V. 

R. Co., 145 So. 227, 164 Miss. 566— 
Edwards v. Yazoo & M. V. R. Co., 
73 So. 789, 112 Miss. 791—Gulf & S. 
I. R. Co. v. Williams, 68 So. 776, 
109 Miss. 549. 

79. U.S.—Falvey v. Coats, C.C.A. 
Ark., 47 F.2d 856, 89 A.L.R. 1. 

Pannill v. Iloanoke Times Co., D. 
C.Va., 252 F. 910—Worthington v. 
McGough, Ohio, 192 F. 512, 112 C. 
C.A. 662. 

Minn.—Willard v. Max A. Kohen, 
Inc., 279 N.W. 553, 202 Minn. 626. 
Neb.—Stungis v. Wavecrest Realty 
Co., 248 N.W. 78, 124 Neb. 769. 

Or.—Bobillot v. Clackamas County, 
179 P.2d 545, 181 Or. 30. 

Tex.—Rhodius v. Miller, Civ.App., 139 

S. W. 2d 316, error dismissed, 
judgment correct, 

80. U.S.—Pannill v. Roanoke Times 
Co., D.C.Va., 252 F. 910. 

N.J.—Allgeier v. Erie R. Co., 124 A. 

769, 100 N.J.Law 89. 

Reason, for rale 

“A plaintiff should not ... be 
allowed to first ascertain the con¬ 
clusion of the court on the motion to 
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Plaintiff’s action in taking a voluntary nonsuit, 
after the trial judge indicated his intention to di¬ 
rect a verdict for defendant as to punitive dam¬ 
ages, has been considered premature, improvident, 
and unnecessary, in that his rights would have been 
preserved and completely protected by submission 
to the jury of the question of actual damages, and, 
in the event he recovered actual damages, by ap¬ 
pealing from the directed verdict as to punitive 
damages. 80 * 5 

§ 21. - After Submission to Referees, Ar¬ 

bitrators, Etc. 

A plaintiff ordinarily has no right to discontinue, dis¬ 
miss, or take a nonsuit after a voluntary submission of 
the cause to referees or arbitrators; but there is author¬ 
ity to the contrary. 

According to some decisions, plaintiff may submit 
to a discontinuance or nonsuit during a hearing be¬ 
fore a referee. 81 According to other authorities, 
plaintiff has no right to discontinue, dismiss, or suf¬ 
fer a nonsuit, after a voluntary submission under a 
rule of court, 82 even before the hearing before the 


DISMISSAL & NONSUIT §§ 20-21 

referees or arbitrators has begun, 83 or after the 
referee’s report has been filed, 84 except, under some 
statutes, on a stipulation signed by defendant or a 
proper showing supported by affidavit. 85 However, 
under statutes providing that plaintiff “may” or 
“must” if he so desires take a nonsuit before submis¬ 
sion to the court or jury, it has been held that plain¬ 
tiff may take a nonsuit after the referee has pre¬ 
pared, but before he has filed, his report, 85 or after 
he has filed his report, but before judgment has been 
entered thereon, 87 or even after the award has 
ripened into a final judgment. 88 

It has also been held that as a hearing on the 
trial before an auditor cannot terminate in a judg¬ 
ment for either party such hearing does not consti¬ 
tute a trial so as to preclude plaintiff from taking 
a nonsuit after the hearing but before the filing of 
the auditor’s report, 89 and that plaintiff may dismiss 
after the reversal of a judgment sustaining excep¬ 
tions to an auditor’s report, but before the court has 
ordered a decree entered in conformity with the re¬ 
port. 90 


direct a verdict, and thereafter have 
the unfair advantage of taking a 
nonsuit if the court intends to sus¬ 
tain the motion, and of submitting 
the case to the jury if the court in¬ 
tends to overrule the motion.*' 

U.S.—Pannill v. Roanoke Times Co., 
D.C.Va., 252 F. 910, 916. 

80.5 S.C.—Allen v. Atlanta & Char¬ 
lotte Air Line Ry. Co., 57 S.E.2d 
249, 216 S.C. 188, 23 A.L.R.2d 657. 

81. Cal.—Plant v. Fleming, 20 C. 92. 
N.Y.—Coffin v. Reynolds, 37 N.Y. 640. 
18 C.J. p 1157 note 97. 

Dismissal or nonsuit by referee see 
References § 105. 

Submission to arbitration as a dis¬ 
continuance see Arbitration and 
Award § 30. 

Reference by consent does not 
place the action beyond the control 
of the court, and the court has 
jurisdiction to hear a motion for a 
nonsuit by plaintiff pending the refer¬ 
ence. 

N.C.—McNeill v. Lawton, 1 S.E. 493, 
97 N.C. 16. 

Where plaintiff’s motion to set 
aside reference is denied, the court 
may refuse a motion to discontinue; 
it has the right to discontinue an 
action on terms or without terms 
or refuse to discontinue at all. 

N.Y.—Winans v. Winans, 54 N.Y. 
Super. 541, affirmed 26 N.E. 348, 
124 N.Y. 140. 

Master in chancery 

The word “hearing,” as used in a 
statute authorizing plaintiff to dis¬ 
miss at any time before trial or 


I hearing applies to a hearing before 
a master in chancery. 

Ill.—Menard v. Bowman Dairy Co., 
15 N.E.2d 1014, 296 Ill.App. 323. 

82. Mich.—Wyatt v. Sweet, 12 N.W. 
692, 13 N.W. 525, 48 Mich. 539. 

18 C.J. p 1157 note 98. 

83. Mass.—Haskell v. Whitney, 12 
Mass. 47. 

84. ill.—Menard v. Bowman Dairy 
Co., 15 N.E.2d 1014, 296 Ill.App. 
323. 

Me.—Hanson v. Casco Loan & Build¬ 
ing Ass'n, 171 A. 627, 132 Me. 
397. 

Mo.—Allen v. Hockman, 56 S.W. 309, 
156 Mo. 49. 

N.Y.—In re Machinery Builders, 47 
N.Y.S.2d 735. 

18 C.J. p 1157 note 1. 

As equivalent to finding or verdict 
As regards voluntary nonsuit, hear¬ 
ing and report of referee is equiv¬ 
alent to finding by single justice or 
verdict of jury, so that, after filing 
of referee’s report, court must de¬ 
ny plaintiff's motion for voluntary 
nonsuit and did not abuse discre¬ 
tion in doing so without hearing. 
Me.—Hanson v. Casco Loan & Build¬ 
ing Ass’n, 171 A. 627, 132 Me. 
397. 

Where report cannot be used as evi¬ 
dence 

In an action committed by order 
of cburt to a referee, on whose re¬ 
port plaintiff has elected a jury trial, 
plaintiff, if the report cannot be 
used as evidence to the jury, may at 
any time before the commencement 
of tbe trial become nonsuit. 


N.H.—Benton v. Bellows, 61 N.H. 
107. 

85. Ill.—Menard v. Bowman Dairy 
Co., 15 N.E.2d 1014, 296 IlLApp. 
323. 

Before master in chancery 

Under a statute authorizing plain¬ 
tiff to dismiss after the trial or 
hearing has begun, only on filing a 
stipulation signed by defendant, or 
on special motion setting forth the 
ground for dismissal and supported 
by affidavit, where defendant has 
filed an answer to bill, matter is re¬ 
ferred to master, who after hearing 
testimony recommends hill be dis¬ 
missed and, after objections are filed 
and hearing is had on them, over¬ 
rules objections, complainant has no 
right to have bill dismissed without 
stipulation signed by defendant or 
proper showing, supported by affi¬ 
davit. 

Ill.—Menard v. Bowman Dairy Co., 
supra. 

86. Iowa.—Belzor v. Logan, 32 Iowa 
322. 

87. Mo.—Worthington v. White, 42 
Mo. 462. 

18 C.J. p 1157 note 3. 

88. Pa.—Wilson v. Wachua, 11 Fa. 
Dist. 450. 

89. Mass.—Lumiansky v. Tessier, 99 
N.E. 1051, 213 Mass. 182, Ann.Cas. 
1913E 1049. 

18 C.J. p 1157 note 5. 

90. Ga.—People's Bank v. Macon 
Exch. Bank, 46 S.E. 416, 119 Ga. 
366. 



§ 22 DISMISSAL & NONSUIT 

§ 22. — After Judgment, Verdict, or Deci¬ 
sion 

a. After judgment 

b. After verdict 

c. After decision or finding by court 
a. After judgment 

Generally a dismissal or nonsuit cannot be taken after 
a final judgment, but it has been held that a discontin¬ 
uance as to one defendant may be allowed pending a mo¬ 
tion for a new trial, even though verdict and judgment 
have been rendered. 

While it has been held that a discontinuance as 
to one defendant may be allowed pending a motion 
for a new trial, although verdict and judgment have 
been rendered, 91 the general rule is that after a final 
judgment it is too late to dismiss or take a nonsuit 
whether as to the whole case 92 or as to part only 
of the defendants, 93 and whether or not there has 
been an entry of the judgment, 94 except by the 
consent of all interested parties. 95 This rule ap- 
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plies, although defendant has obtained a rule to open 
the judgment, 96 although a new trial has been grant¬ 
ed where plaintiff was denied the right to dismiss 
without prejudice before trial, 97 or although the 
judgment is set aside and the case continued to per¬ 
mit plaintiff to complete his record for appeal; 93 
and the court cannot set aside a judgment for de¬ 
fendant, rendered on a final submission of the cause, 
to permit plaintiff to take a nonsuit. 99 

It has been held, however, that, after a recall of 
the judgment, plaintiff may dismiss, 1 and may take 
a nonsuit after the court has set aside a judgment in 
his favor and reinstated the cause on the docket, 
on a motion made at the same term of court at 
which the judgment was rendered. 2 In some states 
an interlocutory judgment or decision does not de¬ 
prive plaintiff of the right to dismiss, 3 although 
there is also authority to the contrary. 3 * 6 Where 
a decree has been rendered but not journalized, the 
granting or overruling of a motion for dismissal 
rests in the sound judicial discretion of the court. 3 * 10 


91. TJ.S.—Texas & P. R. Co. v. Shef- 
t&ll, Tex., 133 F. 722, 66 C.C.A. 
552. 

Dismissal as to one or more code¬ 
fendants generally see infra § § 30— 
32. 

92. La.—Noble v. Landry, 143 So. 
329, 175 La. 367. 

Mo.—Nordquist v. Armourdale State 
Bank, 19 S.W.2d 553, 225 Mo.App. 
186. 

Okl.—Toombs v. Cummings, 3 P.2d 
177, 151 Okl. 166—Sizemore v. 

Dill, 220 P. 352, 93 Okl. 176. 

Tex.—Rhodius v. Miller, Civ.App., 
139 S.W.2d 316, error dismissed, 
judgment correct—Jacobs v. G-as- 
ow Howard Motor Co., Civ.App., 
55 S.W.2d 641. 

18 C.J. p 1153 note 23. 

“Final judgment” defined generally 
see Judgments § 11. 

Judgments held final within rule 

(1) Judgment entered after order 
sustaining demurrer without leave 
to amend, as judgment after trial. 
•Cal.—Provencher v. City of Los An¬ 
geles, 52 P.2d 983, 10 C.A.2d 730. 

(2) Quashal of a writ. 

Ind.—Cole v. Peniwell, 5 Blackf. 175. 

(3) Sustaining defendants’ demur¬ 
rer, dismissing plaintiffs petition, 
And granting plaintiff an appeal. 

Ky.—Trimble v. Powell County, 35 

S.W.2d 882, 237 Ky. 501. 

On appeal 

(1) A statute authorizing the dis¬ 
missal of actions in a specified court 
“without prejudice to a future ac¬ 
tion” does not apply to a case com¬ 
ing into that court on appeal. 

Ohio.—Hall v. Ritter Lumber Co., 21 
Ohio Cir.Ct.,N.S., 511. 

.8 C.J. P 1153 note 23 [o]. 


(2) Dismissal on appeal generally 
see Appeal and Error §§ 1350-1352. 

93. Miss.—State v. Powers, 52 Miss. 
198. 

18 C.J. p 1153 note 24. 

Dismissal as to one or more code¬ 
fendants generally see infra §§ 
30-32. 

94. N.Y.—Carleton v. Darcy, 43 N.Y. 
Super. 373, appeal dismissed 75 
N.Y. 375. 

18 C.J. p 1153 note 25. 

After findings and judgment signed, 
but before filed 

Cal.—MacDermot v. Grant, 184 P. 
396, 181 C. 332. 

95. Okl.—Toombs v. Cummings, 3 
P.2d 177, 151 Okl. 166—Sizemore 
v. Dill, 220 P. 352, 93 Okl. 176. 

Consent of parties generally see su¬ 
pra § 9. 

96. Pa.—Kennedy v. McNickle, 2 
Brewst. 536. 

Pendency of rule 

U.S.—Baird v. Aluminum Seal Co., 
D.C.Pa., 117 F.Supp. 492. 

97. U.S.—Nelson v. Devney, C.C.A. 
Wis., 102 F.2d 487. 

98. Mo.—Nordquist v. Armourdale 
State Bank, 19 S.W.2d 553, 225 Mo. 
App. 186. 

99. Mo.—Thompson v. Wendling, 
App., 219 S.W. 671. 

1- Mo.—Randalls v. Wilson, 24 Mo. 
76. 

2. Ark.—Union Sawmill Co. v. Lang¬ 
ley, 66 S.W.2d 300, 188 Ark. 316. 

3. Pa.—Davis v. Hillman, 126 A. 
246, 281 Pa. 150. 

18 C«J. p 1153 note 28. 

“Interlocutory judgment” defined 
generally see Judgments § 11. 

352 


Decisions held Interlocutory within 
rule 

(1) Sustaining demurrer to com¬ 
plaint or petition, with leave to 
amend. 

Cal.—Provencher v. City of Los An¬ 
geles, 52 P.2d 983, 10 C.A.2d 730. 
Ill.—Alphons Custodis Chimney 
Constr. Co. v. ^B3tna Ins. Co., 160 
Ill.App. 140. 

(2) Sustaining exception of non¬ 
joinder before judgment sustaining 
exception has been read and signed. 
La.—Wright v. United Gas Public 

Service Co., 162 So. 825, 183 La. 
135. 

(3) Sustaining exception to peti¬ 
tion, but not dismissing action. 

Tex.—Kuehn v. Kuehn, Com.App., 242 

S.W. 719. 

Statute authorizing plaintiff to dis¬ 
continue prior to “judgment” means 
final judgment deciding all points in 
controversy, and not interlocutory 
judgment, such as one sustaining or 
overruling exception of vagueness or 
nonjoinder. 

La.—Wright v. United Gas Public 
Service Co., 162 So. 825, 183 La. 
135. 

3.5 Ga.—Breeden v. Breeden, 44 S.E. 

2d 667, 202 Ga. 740. 

Derivative action 

While plaintiff in a representative 
action has the right to control the 
suit and may discontinue it at 
pleasure, his control ceases to be 
exclusive or absolute when an inter¬ 
locutory judgment is entered. 

Wash.—Goodwin v. Castleton, 144 P. 
2d 725, 19 Wash.2d 748, ISO A.L.R. 
859. 

3.10 Ohio.—Caprita v. Caprita, 60 N. 
E.2d 483, 145 Ohio St. 5. 
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DISMISSAL & NONSUIT § 22 


b. After verdict 

A dismissal or nonsuit ordinarily cannot be taken 
after verdict. 

It has been held that plaintiff may dismiss as to 
one of several defendants after verdict when there 
was no evidence against such defendant, 4 or where 
no cross complaint has been filed against him by 
his codefendant, 5 or where the verdict was in favor 
of such defendant. 6 Plaintiff may also take a dis¬ 
missal or nonsuit after a verdict in his favor has 
been set aside on defendant’s motion, 7 or after a 
new trial has been granted on his own motion. 8 

By the weight of authority, however, a dismissal 
or nonsuit ordinarily cannot be taken after verdict, 9 
either as matter of right or by permission of 
court; 10 and it has been held that this rule applies, 
although the jury are sent back after the verdict 
to correct a defect therein, 11 unless the defect is a 


material one. 12 Likewise, plaintiff cannot, after 
an order vacating a verdict for defendant and grant¬ 
ing a new trial, dismiss the action to the prejudice 
of defendant’s right to review the order on appeal. 18 

c. After Decision or Finding by Court 

Ordinarily a dismissal or nonsuit cannot be taken 
after a finding or decision by the court has been an¬ 
nounced. 

In the absence of statutes otherwise providing, in 
an action tried by the court, it seems that plaintiff 
may dismiss after the court has announced its find¬ 
ing but before a note or entry thereof has been 
made ; 14 but in such an action it is too late to move 
to dismiss after the court has announced its find¬ 
ings or decision under a statute providing that the 
motion “may” be made at any time before the court 
has announced its findings or decision, 15 or under a 


4. Ill.—Christian v. Tyler, 70 Ill. 
App. 227. 

Dismissal as to one or more code¬ 
fendants generally see infra § § 30— 
32. 

5. Ark.—Miller v. Johnson, 45 S.W. 
2d 41, 184 Ark. 1071. 

6. Va.—Ivanhoe Furnace Corp. v. 
Crowder, 66 S.E. 63, 110 Va. 387. 

V. Me.—Hayden v. Maine Cent. R. 
Co., 108 A. 681, 118 Me. 442. 

8. Minn.—Bolstad v. Paul Bunyan 
Oil Co., 9 N.W.2d 346, 215 Minn. 
166. 

Utah.—Klinge v. Southern Pac. Co., 
57 P.2d 367, 89 Utah 284, 105 

A.L.R. 204. 

9. Me.—Hanson v. Casco Loan & 
Building Ass’n, 171 A. 627, 132 
Me. 397. 

Minn.—Corpus Juris cited in Wilson 
v. Anderson, 177 N.W. 130, 131, 
145 Minn. 274. 

Mo.—Bledsoe v. Nickles, App., 91 
S.W.2d 184. 

N.H.—Hinchey v. National Sur. Co., 
Ill A.2d 827, 99 N.H. 373—Ingalls 
v. Maine Cent. R. R., 142 A. 695, 
83 N.H. 397—Fulford v. Converse, 
54 N.H. 543. 

N.C.—Lee v. Penland, 157 S.E. 31, 
200 N.C. 340. 

Pa.—Jason v. Scranton Republican 
Pub. Co., Com.Fl., 44 Lack.Jur. 
126. 

Tex.—Simpson v. Charity Benev. 
Ass’n, 152 S.W.2d 1093, 137 Tex. 
215. 

Wash.—Buzard v. City of Seattle, 
296 P. 564, 161 Wash. 154. 

18 C.J. p 1153 note 34. 

As to cross action 

(1) A defendant’s motion for the 
privilege of taking a nonsuit as to 
his cross action is too late after a 
verdict is returned on plaintiff’s 

27 C.J.S.—23 


cause of action, the issues on the 
cross action having been withheld. 
Tex.—Linguist v. Walker, Civ.App. f 
108 S.W.2d 737. 

(2) Allowing of dismissal by de¬ 
fendants of their cross action after 
instructed verdict for defendants was 
received into court is not error, 
where verdict did not necessarily in¬ 
clude finding on cross action. 

Tex.—Fowler v. Roden, Civ.App., 76 
S.W.2d 858, affirmed 105 S.W.2d 
187, 129 Tex. 599. 

Early English rule that plaintiff 
might become nonsuit even after ver¬ 
dict if he was dissatisfied with the 
damages awarded him was followed 
in an early decision in this country. 
N.T.—Wooster v. Burr, 2 Wend. 295. 
18 C.J. p 1153 notes 29-31. 

10. Minn.— Corpus Juris cited in 
Wilson v. Anderson, 177 N.W. 130, 
131, 145 Minn. 274. 

S.D.—Van Wagenen v. Chladek, 131 
N.W. 507, 27 S.D. 436, Ann.Cas. 
1913D 523. 

11. Md.—Bronstein v. American Ice 
Co., 86 A. 131, 119 Md. 132. 

18 C.J. p 1153 note 36. 

12. N.C.—Southern Cotton Oil Co. 
v. Shore, 87 S.E. 938, 171 N.C. 51. 

18 C.J. p 1154 note 37. 

13. Minn.—Floody v. Great Northern 
R. Co., 116 N.W. 107, 104 Minn. 
517. 

Miss.— Corpus Juris Secundum 
quoted In Harrison v. Illinois 
Cent. R. Co., 69 So.2d 218, 221, 
219 Miss. 401. 

After reversal and remand for new 
trial see Appeal and Error § 1974. 

14 . Ark.— Corpus Juris quoted in 
Watts v. Watts, 15 S.W.2d 997, 
999, 179 Ark. 367. 

Ill.—Paepcke-Leieht Lumber Co. v. 
Berkowsky, 73 Ill.App. 400—Mund- 
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henke v. Mundhenke, 64 Ill.App. 
122—Turnock v. Walker, 54 Ill. 
App. 374. 

18 C.J. p 1154 note 39. 

15. Ala.—Ex parte Alabama Marble 
Co., 113 So. 240, 216 Ala. 272. 
Ark.—Corpus Juris quoted in Watts 
v. Watts, 15 S.W.2d 997, 999, 179 
Ark. 367. 

Xnd.—Mendenhall v. Lay, 111 N.E.2d 
662, 123 Ind.App. 486—Wall v. 

Hutton, 173 N.E. 600, 92 Ind.App. 
705—Sauer v. Sauer, 133 N.E. 169, 
77 Ind.App. 22. 

N.H.—Hinchey v. National Sur. Co., 
Ill A.2d 827, 99 N.H. 373. 

Ohio.—Schram v. City of Cincinnati, 
14 Ohio N.P.,N.S., 109. 

Tex.—Rogers v. Port City Barber & 
Beauty Supply Co., Civ.App., 138 
S.W.2d 219—Linguist v. Walker, 
Civ-App., 108 S.W.2d 737. 

Wash.—German Mexican Co. v. Mex¬ 
ican Pac. Co., 1 P.2d 296, 163 Wash. 
282. 

18 C.J. p 1154 note 40. 

“Decision,” as used in such a stat¬ 
ute, means deciding the case for or 
against one of the parties, and sus¬ 
taining a general demurrer is not a 
“decision.” 

Tex.—Rogers v. Port City Barber & 
Beauty Supply Co., Civ.App., 138 
S.W.2d 219. 

Decision is announced, within stat¬ 
ute authorizing voluntary nonsuit at 
any time before such announcement, 
when court finally declares judgment 
to he entered of record. 

Tex.—Corder v. Corder, Civ.App., 189 
S.W.2d 100, error refused—Humph¬ 
rey v. Humphrey, Civ-App., 263 
S.W. 957. 

Before evidence all in 

Under a statute authorizing plain¬ 
tiff to dismiss his action, when trial 
is before court, at any time before 
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statute permitting 16 or requiring plaintiff to make 
his motion before such submission to the court. 17 
The announcement of a finding which will eliminate 
a right of dismissal under the statute must be held 
to a strict definition. 17 * 5 

An oral or written publication by the court of its 
conclusion on the issue tried, although prior to the 
judgment, is an announcement of decision, within 
this rule. 18 The announcement of its finding or de¬ 
cision within the meaning of this rule does not oc¬ 
cur where the court merely states that there was a 
lack of evidence necessary to sustain one branch of 
plaintiff's case, 19 or merely intimates what its de¬ 
cision or finding will be, 20 or announces a general 
finding which is afterward withdrawn and a special 
finding is filed. 20 * 6 Where the legislature confers 
no authority for judicial action by the court in va¬ 
cation, the filing of the judge's finding of facts and 
conclusions of law in vacation does not constitute an 
announcement of such finding of facts and conclu¬ 
sions of law by the court as cuts off plaintiff’s right 
of dismissal, 20 * 10 and this is equally true where such 
filing is done without the formalities essential to a 
legally constituted court and compliance with the 
provisions of the statute for the holding of special 
terms, adjourned terms, or continuing terms. 20 - 15 

§ 23. - After Reversal and Remand for 

New Trial 

The dismissal or nonsuit after a reversal and re- 
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mand for a new trial is considered in Appeal and 
Error § 1974. 

§ 24. - Other Stages of Cause 

Plaintiff may discontinue after a rescript has been 
sent down affirming his Judgment, or take a nonsuit 
after an appeal in which the case is tried de novo; but 
a nonsuit in a state court cannot be taken after appli. 
cation for removal to a federal court. 

After a rescript has been sent down affirming a 
judgment against several defendants, the trial court 
may allow plaintiff to discontinue as to one and en¬ 
ter final judgment against the others; 21 and, un¬ 
der some statutes, where on appeal the case is tried 
de novo, plaintiff, defeated in the lower court, may 
appeal and at once take a nonsuit. 22 A nonsuit, 
however, cannot be taken in a state court after a 
proper application has been made by defendant for 
the removal of the action to a federal court. 23 

§ 25. Grounds of Objection 

The court may intervene to protect the rights of the 
adverse party and deny a leave to dismiss, and the plain¬ 
tiff will not be allowed to do by indirection that which he 
is unable to accomplish by a direct action. 

The exceptions to the general rule permitting a 
litigant to terminate an action almost at will, such 
as discussed infra §§ 26-28, are well recognized, 
but they do not exclude other circumstances where 
the court may intervene to protect the rights of 
the adverse party; 23 - 50 and the view has been taken 


finding- of court Is announced, it is 
error for court to deny plaintiff's 
motion to dismiss his action, made 
before all evidence was heard. 

Ind.—Runau v. Wheeler, 146 N.E. 
584, 82 Ind.App. 489. 

16. Tex.—Masterson v. McKelvey, 
Civ.App., 21 S.W. 1005. 

17. Ill.—Sarelas v. Tarjan, 262 Ill. 
App. 157. See Fine v. Fox, 211 
Ill.App. 579. 

Mo.—Reed v. Reed, 39 Mo.App. 473. 

17.5 Ind.—State v. Bridges, 64 N.E. 
2d 411, 116 Ind.App. 483. 

18. Ala.—Ex parte Alabama Marble 
Co., 113 So. 240, 216 Ala. 272. 

Ga.—Cowart v. Atlanta, B. & C. Ry. 

Co., 198 S.E. 795, 58 G&.App. 466. 
Ind.—State ex rel. Harp v. Vander¬ 
burgh Circuit Court, 85 N.E. 2d 
254, 227 Ind. 363, 11 A.L.R.2d 

1108. 

Stamper v. Link, 69 N.E.2d 600, 
117 Ind.App. 212, mandate modified 
on other grounds 71 N.E.2d 128, 
117 Ind.App. 212. 

Iowa.—Marion v. Home Mut. Ins. 
Ass'n of Iowa, 217 N.W. 803, 205 
Iowa 1300. 

Tex.—Collins v. Waldo, Civ.App., 291 
S.W.2d 360—Continental State 


Bank of Petrolia v. Waggoner, Civ. 
App., 48 S.W.2d 1026, error re¬ 
fused. 

Wash.—German Mexican Co. v. Mex¬ 
ican Pac. Co., 1 P.2d 296, 163 

Wash. 282. 

Court's statement after trial that 
in its opinion plaintiff was entitled 
to compensation is an “announcement 
of decision,” preventing subsequent 
nonsuit. 

Ala.—Ex parte Alabama Marble Co., 
113 So. 240, 216 Ala. 272. 

19. Ind.—Burns v. Reigelsberger, 70 
Ind. 522. 

20. Ala.—Ex parte Alabama Marble 
Co., 113 So. 240, 216 Ala. 272. 

Ark.—Corpus Juris quoted in Watts 
v. Watts, 15 S.W.2d 997, 999, 179 
Ark. 367. 

Ind.—State v. Bridges, 64 N.E.2d 
411, 116 Ind.App. 483—Sauer v. 
Sauer, 133 N.E. 169, 77 Ind.App. 
22 . 

Iowa.—Marion v. Home Mut. Ins. 
Ass'n of Iowa, 217 N.W. 803, 205 
Iowa 1300. 

Tex.—Odum v. Peeler, Civ.App., 278 
S.W. 884—Weil v. Abeel, Civ.App., 
206 S.W. 735. 

18 C.J. p 1154 note 44. 
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Interrupting statement by judge 

Where, after close of testimony, 
judge stated “I am not at all satis¬ 
fied with the testimony in the case 
and I am going to enter—” and 
plaintiff’s counsel immediately inter¬ 
rupted and asked to take nonsuit, 
plaintiff was within rule authorizing 
nonsuit “before the decision is an¬ 
nounced.” 

Tex.—Corder v. Corder, Civ.App., 189 
S.W.2d 100, error refused. 

20.5 Ind.—State v. Bridges, 64 N.E. 
2d 411, 116 Ind.App. 483. 

20.10 Ind.—State v. Bridges, supra. 
Right to dismissal, discontinuance, 
or nonsuit in term or in vacation 
see supra § 11. 

20.15 Ind.—State v. Bridges, supra. 

21. Mass.—Gray v. Cook, 135 Mass. 
189. 

22. Or.—Goin v. Chute, 270 P. 492, 
126 Or. 466. 

23. Mo.—Beery v. Chicago, R. I. & 
P. R. Co., 64 Mo. 533. 

23.50 N.Y.—Williams v. Artcraft 

Optical Co., 27 N.Y.S.2d 220, 176 
Misc. 317. 
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that litigants should not be permitted to inject them¬ 
selves into a controversy, raise issues therein, and 
then change position and seek to avoid the con¬ 
test. 23 * 55 Plaintiff’s motion for a leave to discon¬ 
tinue the action will be denied where he attempts 
to do by indirection that which he is unable to 
accomplish by a direct action. 23 * 60 A defendant 
may oppose the discontinuance of an action against 
him on a motion by plaintiff after all parties 
rest, 23 * 65 and, if he does so, under some statutes the 
discontinuance cannot be entered except in the dis¬ 
cretion of the court. 23 * 70 

It is no objection to an application for a volun¬ 
tary dismissal that the court lacks jurisdiction of 
defendant or that defendant is under a legal disa¬ 
bility. 24 Where a preponderance of the evidence 
is against a finding that a person is incompetent, a 


DISMISSAL & NONSUIT §§ 25-26 

denial of his request to dismiss the suit on the 
ground of his incompetency is error. 24 * 5 

§ 26. -Prejudice to Defendant's Rights 

in General 

A plaintiff may not dismiss, nonsuit, or discontinue 
where it would prejudice the defendant's rights. 

On a motion by plaintiff to discontinue, the vital 
question is whether defendant will suffer prejudice 
by the discontinuance, 24 - 50 and a plaintiff’s right to 
take a voluntary nonsuit or dismissal depends on 
the effect it will have on defendant’s rights. 25 He 
may dismiss any claim where such dismissal will 
not prejudicially affect the interests of defend¬ 
ant, 26 but he will not be permitted to dismiss, to dis¬ 
continue, or to take a nonsuit, when by so doing 
defendant’s rights will be prejudiced. 27 Thus plain- 


23.55 Cal.—Aten v. Aten, 159 P.2d 
672, 69 C.A.2d 589—Bayle-Lacoste 
& Co. v. Superior Court, 116 P.2d 
458, 46 C.A.2d 697. 

23.60 N.Y.—Zuckerbrow v, Lom¬ 
bardy Dresses, 93 N.Y.S.2d 831, 197 
Misc. 39. 

A. B. C. Wholesale Florists, Inc. 
v. Spanakos, 124 N.Y.S.2d 167. 

23.65 Mass.—Buhl v. Viera, 102 N.E. 

2d 774, 328 Mass. 201. 

23.70 Mass.—Buhl v. Viera, supra. 

24. Ill.—Vincent v. McElvain, 136 
N.E. 502, 304 Ill. 160. 

24.5 Ark.—Dew v. Re qua, 239 S.W.2d 
603, 218 Ark. 911. 

24.50 S.C.—Bomanus v. Biggs, 59 S. 

E. 2d 645, 217 S.C. 74. 

25. La.—Corpus Juris Secundum 
quoted in Betz v. Hearin Tank 
Lines, App., 75 So.2d 356, 360. 

S.C.—Parnell v. Powell, 3 S.E.2d 801, 
191 S.C. 159. 

Right limited 

Statutory right of plaintiff in a 
case tried without a jury to take a 
nonsuit at any time before decision 
is announced will not permit a liti¬ 
gant repeatedly to file suits against 
same parties on same cause of action 
and each time take a nonsuit on filing 
of a plea of limitations which he ad¬ 
mits is a good defense to cause of 
action or which is shown to be such. 
Tex.—Renfroe v. Johnson, Civ.App., 
175 S.W.2d 92, reversed on other 
grounds 177 S.W.2d 600, 142 Tex. 
251. 

26. U.S.—Prudential Ins. Co. of 
America v. Stack, C.C.A.S.C., 60 

F. 2d 830—Goldstein v. Philadel¬ 
phia & Reading Coal & Iron Co., 
C.C.A.Pa., 17 F.2d 482. 

D.C.—Crowder v. Lackey, Mun.App., 
46 A.2d 699. 

Ga.—Palmer v. Palmer, 94 S.E.2d 722, 
212 Ga. 616—Rumph v. Rister, 85 
S.E.2d 768, 211 Ga. 312, transferred. 


see 87 S.E.2d 447, 92 Ga.App. 29- 
Brewer v. Williams, 80 S.E.2d 190, 
210 Ga. 341—Trusco Finance Co., 
Motor Contract Division, v. McGee, 
57 S.E.2d 184, 206 Ga. 382—Walden 
v. S. M. Whitney Co., 36 S.E.2d 157, 
200 Ga. 6—Minter v. Early County, 
184 S.E. 319, 181 Ga. 754—M. C. 
Kiser Co. v. Bonnett, 122 S.E. 338, 
157 Ga. 555. 

Kan.— Corpus Juris cited in Kotwitz 
v. Gridley, 84 P.2d 903, 148 Kan. 676. 

Ky.—Huls v. Smith, 252 S.W.2d 917. 

La.— Corpus Juris Secundum quoted 
in Betz v. Hearin Tank Lines, App., 
75 So.2d 356, 360. 

Mo.—Smith v. Taylor, App., 289 S.W. 
2d 134. 

N.Y.—Gentilala v. Fay Taxicabs, 212 
N.Y.S. 101, 214 App.Div. 255, re¬ 
versed on other grounds 153 N.E. 
848, 243 N.Y. 397—Wiener v. Benson 
Bldg. Co., 210 N.Y.S. 484, 213 App. 
Div. 347. 

White v. National Bondholders 
Corp., 78 N.Y.S.2d 468, 191 Misc. 
536, affirmed 79 N.Y.S.2d 315, 273 
App.Div. 963—In re Janowitz’ Will, 
300 N.Y.S. 38, 164 Misc. 936. 

Midcity Realty Co. v. Blate, 78 
N.Y.S.2d 222. 

Pa.—Kasuga v. Deverend Flying 
School, 73 Pa.Dist. & Co. 503, 12 
Monroe L.R. 80. 

S.C.—Johnson v. Atlantic Coast Line 
R. Co., 92 S.E.2d 847, 229 S.C. 329— 
Setzer v. Odom, 176 S.E. 869, 174 S. 
C. 56. 

Tex.—Leon v. Noble, Civ.App., 234 S. 
W.2d 454—Willacy County Water 
Control & Improvement Dist. No. 1 
v. Fawkes, Civ.App., 72 S.W.2d 
374—Hewitt v. De Leon, Civ.App., 
293 S.W. 301. 

Va.—City of Norfolk v. Norfolk Coun¬ 
ty, 75 S.E.2d 66, 194 Va, 716. 

Wash.—Northern Pac. Ry. Co. v. 
State, 258 P. 482, 144 Wash. 505. 

W.Va.—Stone v. Kaufman, 107 S.E. 
295, 88 W.Va, 588. 

18 C. J. p 1158 note 34. 
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Attempt to surprise lacking 

Permitting voluntary dismissal 
without prejudice where court re¬ 
fused to allow plaintiff’s witnesses 
to testify because of failure of plain¬ 
tiff’s former counsel to reveal names 
and addresses of witnesses by amend¬ 
ment to answers to interrogatories, 
where information was obtained 
through defendant before trial, was 
not abuse of discretion, in absence of 
indication of attempt at surprise, 
since dismissal with prejudice would 
deprive plaintiff of her day in court. 
N.J.—Burke v. Central R. Co. of N. J-, 
126 A.2d 903, 42 N.J.Super. 387. 
Defendant may voluntarily dismiss a 
cross complaint 

(1) At any time before any plead¬ 
ing filed by his adversary praying 
affirmative relief. 

Idaho.—Jeffery v. Ouldhouse, 80 P.2d 
685, 59 Idaho 50. 

(2) Where judgment of involuntary 
nonsuit was entered against plain¬ 
tiff. 

N.C.—Kluttz v. Allison, 199 S.E. 395, 
214 N.C. 379. 

27. U.S.—Dooley v. Fritz, D.C.Mass., 
38 F.2d 123, appeal dismissed, C. 
C.A., 45 F.2d 317—A. C. Gilbert Co. 
v. United Electrical Mfg. Co., D.C. 
Mich., 33 F.2d 760—Goldstein v. 
Philadelphia & Reading Coal & 
Iron Co., C.C.A.Pa., 17 F.2d 482. 

Ark.— Corpus Juris quoted in Rowell 
v. Rowell, 43 S.W.2d 243, 244, 184 
Ark. 643. 

Ga.—Brewer v. Williams, 80 S.E.2d 
190, 210 Ga. 341. 

Kan.— Corpus Juris quoted in Stand¬ 
ard Life Ass’n v. Merrill, 75 F.2d 
825, 828, 147 Kan. 121. 

La.—Senseley v. First Nat. Life Ins. 
Co., 16 So.2d 906, 205 La, 61—St. 
Bernards Trapper Ass’n v, Michel, 
110 So. 617, 162 La. 366. 

Corpus Juris Secundum quoted in 
Betz v. Hearin Tank Lines, App., 75 
So.2d 356, 360. 
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tiff cannot take a voluntary discontinuance where Nevertheless the injury which would thus be occa- 
defendant has acquired in the course of the pro- sioned to defendant must be of a character that ex¬ 
ceeding' some substantial right or advantage which prives him of some substantive rights concerning 

would be lost or rendered less efficient by dismiss- his defenses not available in a second suit or that 

al, 28 or he will be deprived of any just defense. 29 may be endangered by the dismissal, 30 and not the 


N.Y.—Pal me do v. Walton Reporter 
Co., 183 N.Y.S. 365, 193 App.Div. 
920, 112 Misc. 729. 

Smith v. Smith, 166 N.Y.S.2d 634, 
7 Misc.2d 515—In re Courtenay's 
Estate, 90 N.Y.S.2d 289, 195 Misc. 
446—Miller v. Madison Square 
Garden Corporation, 23 N.Y.S.2d 
588, 175 Misc. 350. 

A. B. C. Wholesale Florists, Inc. 
v. Spanakos, 124 N.Y.S.2d 167. 

Pa.—Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 250, 
353 Pa. 49—Corpus Juris cited in 
Shapiro v. City of Philadelphia, 159 
A. 29, 30, 306 Pa. 216. 

S.C.—Parnell v. Powell, 3 S.E.2d 801, 
191 S.C. 159—-Barr v. Witsell, 175 
S.E. 436, 173 S.C. 199. 

Va.—Corpus Juris quoted in Thomas 
Gemmell, Inc. v. Svea Fire & Life 
Ins. Co., 184 S.E. 457, 458, 166 Va. 
95. 

W.Va.—Eft hemes v. Crouch, 74 S.E. 

2d 508, 138 W.Va. 50. 

Wis.—Burling v. Burling, 82 N.W.2d 
807, 275 Wis. 612. 

18 C.J. p 1159 note 35. 

Pact that plaintiff had obtained a 
restraining order does not bar his 
right to a nonsuit, where it is not yet 
certain whether defendant will suffer 
damage because of the restraint. 
N.Y.—Rendo v. Stillano, 128 A. 590, 3 
N.J.Misc. 2. 

If nonsuit would materially affect 
status of subject matter of suit or 
any party, it should not be granted. 
Tex.—Davis v. Wichita State Bank & 
Trust Co., Civ. App., 286 S.W. 584. 

Scatters held prejudicial 

(1) Plaintiff held not entitled to 
take a nonsuit where plaintiff had in 
its possession defendants' property 
and money, and, by taking nonsuit, 
could have deprived defendants of 
their property, or at least have sub¬ 
jected them to increased difficulty 
and additional litigation. 

Mo.—Pioneer Cooperage Co. v. Bland, 
75 S.W.2d 431, 228 MoApp. 994. 

(2) In stockholders* action, facts 
that action was motivated by per¬ 
sonal spite and was intended to 
harass defendants, that a prior sim¬ 
ilar action had been discontinued, 
that defendants had a substantial in¬ 
terest to require prosecution of ac¬ 
tion to a final result, that since 
Stock of corporation was publicly 
traded on securities* markets there 
was a public interest involved, and 
that corporate defendant did not join 
in the application warranted trial 
court's exercise of discretion to re¬ 


fuse a discontinuance requested by 
plaintiffs. 

N.Y.—Block v. Propp, 19 N.Y.S.2d 895, 
174 Misc. 122. 

(3) Plaintiffs’ motion to dismiss 
bill should be denied in view of ref¬ 
erence to master, issuance of tempo¬ 
rary injunction, and filing of cross¬ 
bill. 

U.S.—Dooley v. Fritz, D.C.Mass., 38 
F.2d 123, appeal dismissed, C.C.A, 
45 F.2d 317. 

(4) Where plaintiff brought defend¬ 
ants into court against their will, 
seeking a partnership accounting and 
an injunction restraining disposition 
of alleged partnership assets and ap¬ 
pointment of a receiver, and defend¬ 
ants were thereby caused very con¬ 
siderable hardship and inconvenience 
if not very substantial loss, and de¬ 
fendants denied existence of a part¬ 
nership but filed a counterclaim re¬ 
questing a full accounting of alleged 
partnership in event that court should 
adjudicate that there was a partner¬ 
ship, and plaintiff assigned no reason 
why suit should be discontinued over 
objection of defendants, court abused 
its discretion in permitting plaintiff 
to discontinue the suit. 

S.C.—Romanus v. Biggs, 59 S.E.2d 
645, 217 S.C. 74. 

Return, of property seized 

Where plaintiff seeking to recov¬ 
er lumber or value thereof failed to 
prove that plaintiff was owner of 
property described in petition, on 
plaintiff's attempt to dismiss its 
case, defendants held entitled to 
money received by plaintiff from 
sale of lumber, and to possession of 
lumber unsold. 

Mo.—Pioneer Cooperage Co. v. Bland, 
75 S.W.2d 431, 228 Mo.App. 994. 

Where granting such relief would 
be inequitable to defendant, plaintiff 
will not be permitted to dismiss. 

N.Y.—Grana v. Metropolitan Life Ins. 
Co., 260 N.Y.S. 576, 237 App.Div. 54. 

Powers v. De Cesare, 193 N.Y.S. 
294. 

28. U.S.—Clifton v. Tomb, C.C.A. 
W.Va., 21 F.2d 893—Goldstein v. 
Philadelphia & Reading Coal & 
Iron Co., C.C.A.Fa., 17 F.2d 482. 

Kilpatrick v. Texas & P. R. Co., 
D.C.N.Y., 72 F.Supp. 632. 

Colo.—Phares v. Don Carlos, 221 P. 
883, 74 Colo. 356. 

Ky.—Jarvis' Ex’x v. Interstate Coal 
Co., 78 S.W.2d 926, 257 Ky. 656. 

La.—Corpus Juris Secundum quoted 
in Betz v. Hearin Tank Lines, App., 
75 So.2d 356, 360. 
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Miss.—Mitchell v. Film Transit Co 
13 So.2d 154, 194 Miss. 550. 

N.J.—Ex parte Welsh, 116 A. 23 
93 N.J.Eq. 303. 

N.M.—Delahoyde v. Lovelace, 49 P.2d 
253, 39 N.M. 446. 

N.Y.—Getz v. Harry Silverstein, Inc., 
128 N.Y.S.2d 436, 205 Misc. 431- 
White v. National Bondholders 
Corp., 78 N.Y.S.2d 468, 191 Misc. 
536, affirmed 79 N.Y.S.2d 315, 273 
App.Div. 963—Williams v. Artcraft 
Optical Co., 27 N.Y.S.2d 220, 176 
Misc. 317 —Stanford v. Cayuga 
Linen & Cotton Mills, 14 N.Y.S.2d 
217, 171 Misc. 1001, affirmed 25 N. 
Y.S.2d 65, 261 App.Div. 877—Dailey 
v. Northern New York Utilities, 221 
N.Y.S. 52, 129 Misc. 183. 

Wyo.—Healy v. Wostenberg, 38 P.2d 
325, 47 Wyo. 375. 

After defendants have become en¬ 
titled to affirmative relief enforce¬ 
able in pending proceedings plaintiff 
has no right to dismiss. 

Md.—Camden Sewer Co. v. City of 
Salisbury, 145 A. 497, 157 Md. 175. 

Fact that defendant has established 
right to trial without jury will not 
bar a discontinuance, although in a 
new action plaintiff will be able to 
obtain a jury trial. 

N.Y.—Grosener v. Abramson, 295 N. 

Y.S. 372, 162 Misc. 731. 

La.— Corpus Juris Secundum quoted 
in Betz v. Hearin Tank Lines, App., 
75 So.2d 356, 360. 

Fact that denial of plaintiff’s mo¬ 
tion for summary judgment has been 
affirmed on appeal does not bar non¬ 
suit, since such decision held only 
that the pleadings raised a question 
of fact. 

N.Y.—Piedmont Hotel Co. v. A. E. 
Nettleton Co., 272 N.Y.S. 573, 241 
App.Div, 562. 

Fact that motion to make complaint 
more definite has been granted will 
not bar nonsuit. 

S.C.—Setzer v. Odom, 176 S.E. 869, 
174 S.C. 56. 

29. La.—Corpus Juris Secundum 
quoted in Betz v. Hearin Tank 
Lines, App., 75 So.2d 356, 360. 

N.Y.—Grana v. Metropolitan Life Ins. 

Co., 260 N.Y.S. 576, 237 App.Div. 54. 
18 C.J. p 1159 note 36. 

30. La.—Corpus Juris Secundum 
quoted in Betz v. Hearin Tank 
Lines, App., 75 So.2d 356, 360. 

Neb.—In re Blue River Power Co., 
217 N.W. 604, 116 Neb. 405. 

18 C.J. p 1159 note 37. 
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mere ordinary inconveniences of double litigation 
which in the eye of the law would be compensated 
by costs. 31 

The fact that plaintiff intends to institute, or in¬ 
stitutes, another suit on the same cause of action is 
not a sufficient ground for a denial of his motion 
to discontinue the action, 31 * 5 although it has been 
held that once the jurisdiction of a competent court 
has attached, the discontinuance of the action should 
not be permitted over the objection of the adversary 
if the only reason for discontinuing is plaintiff's 
desire to institute an action for the same cause in 
another forum, 31 * 10 and that permitting plaintiff to 
discontinue his action is an abuse of discretion. 31 * 15 
Likewise, there is authority to the effect that the 
discontinuance of an action will not be denied be¬ 
cause defendant will lose the advantage of a limited 
examination before trial, 31 * 20 or because defendant 
has been subjected to large expense which is to be 
duplicated. 31 * 25 The matter of harassment has been 


held not to be a legal ground to prevent the dis¬ 
missal of a suit before judgment, 31 * 30 although it 
has also been stated that leave to discontinue will 
be withheld where the purpose of plaintiff is to 
harass defendant. 31 * 35 

§ 27. -Rights as to Set-Off, Counter¬ 

claim, or Other Affirmative Relief 

In some, but not other. Jurisdictions, where the de¬ 
fendant interposes a plea for affirmative relief, the plain¬ 
tiff may not take a voluntary nonsuit or dismissal. 

At common law plaintiff has the right to dismiss 
his suit whenever he may choose, except where de¬ 
fendant pleads a set-off. 31 * 60 Likewise, under the 
rule, usually statutory, prevailing in some jurisdic¬ 
tions, plaintiff cannot take a voluntary nonsuit 
or dismissal, as of right 31 * 65 without defendant's 
consent or leave of court, 31 * 70 where defendant has 
interposed a set-off, counterclaim, or other request 
for affirmative relief, 32 if the right to affirmative 


31- U.S.—Pilot Life Ins. Co. v. Hab- 

is, C.C.A.S.C., 90 F.2d 842—Dooley 
v. Fritz, D.C.Mass., 38 F.2d 123, ap¬ 
pealed dismissed, C.C.A., 45 F.2d 
317—A C. Gilbert Co. v. United 
Electrical Mfg. Co., D.C.Mich., 33 
F.2d 760—Clifton v. Tomb, C.C.A. 
W.Va., 21 F.2d 893. 

Kilpatrick v. Texas & P. R. Co., 
D.C.N.Y., 72 F.Supp. 632. 

La.—Corpus Juris Secundum quoted 
in Betz v. Hearin Tank Lines, App., 
75 So.2d 356, 360. 

Neb.—In re Blue River Power Co., 
217 N.W. 604, 116 Neb. 405. 

N.H.—Corpus Juris cited in Ingalls 
v. Maine Cent. R. R., 142 A. 695, 
696, 83 N.H. 397. 

N.M.—Johnson v. Walker-Smith, 142 
P.2d 546, 47 N.M. 310—Delahoyde 
v. Lovelace, 49 P.2d 253, 39 N.M. 
446. 

S.C.—Corpus Juris Secundum cited 
in Caulder v. Skipper, 91 S.E.2d 
321, 322, 228 S.C. 606—Corpus Ju¬ 
ris Secundum cited in Wildhagen v. 
Ayers, 82 S.E.2d 609, 610, 225 S.C. 
384—Moore v. Southern Coatings 
& Chemical Co., 71 S.E.2d 311, 221 
S.C. 522. 

W.Va.—Stone v. Kaufman, 107 S.E. 

295, 88 W.Va. 588. 

18 C.J. p 1159 note 38. 

The right to have case tried In 
certain jurisdiction is not a right, 
the denial of which, by granting 
plaintiff nonsuit, would prejudice de¬ 
fendant. 

U.S.—Pilot Life Ins. Co. v. Habis, C. 
C.A.S.C., 90 F.2d 843. 

Suit in forma pauperis 
In determining whether dismissal 
will work injustice on defendant, 
trial court may consider facts that 
plaintiff sues under statute as poor 
person. 


N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

31.5 La.—Betz v. Hearin Ta n k Lines, 
App., 75 So.2d 356. 

Mo.—Smith v. Taylor, App., 289 S.W. 
2d 134. 

N.Y.—Granoff v. Henry Products Co., 
108 N.Y.S.2d 420, 279 App.Div. 747, 
reargument and appeal denied 110 
N.Y.S.2d 284, 279 App.Div. 799. 
S.C.—Caulder v. Skipper, 91 S.E.2d 
321, 228 S.C. 606—Wildhagen v. 
Ayers, 82 S.E.2d 609, 225 S.C. 384- 
Brown v. Palmetto Baking Co„ 69 
S.E.2d 598, 221 S.C. 183. 

Tenn.—Lyle v. De Bord, 206 S.W.2d 
392, 185 Tenn. 380. 

W.Va.—Efthemes v. Crouch, 74 S.E.2d 
508, 138 W.Va. 50. 

Difficulty of defendant In locating 
his witnesses in event new suit 
should be brought and tried does not 
constitute legal prejudice precluding 
plaintiff on motion before trial in 
taking a voluntary nonsuit. 

S.C,—Johnson v. Atlantic Coast Line 
R. Co., 92 S.E.2d 847, 229 S.C. 329. 

31.10 Pa.—Brown v. T. W. Phillips 
Gas & Oil Co., 74 A.2d 105, 365 Pa. 
155. 

Commonwealth of Pa., Dept, of 
Public Assistance v. Wolfe, Com. 
Pl„ 34 West.L.J. 199. 

31.15 Pa.—Brown v. T. W. Phillips 
Gas & Oil Co., 74 A.2d 105, 365 Pa. 
155. 

31.20 N.Y.—Laxer v. Bergen & Zaag- 
er, 34 N.Y.S.2d 808, 187 Misc. 391, 
affirmed 34 N.Y.S.2d 828, 267 App. 
Div. 710. 

31.25 N.Y.—Laxer v. Bergen & Zaag- 
er, supra. 

31.30 La.—Betz v. Hearin Tank 
Lines, App., 75 So.2d 356. 
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31.35 N.Y.—A. B. C. Wholesale Flor¬ 
ists, Inc. v. Spanakos, 124 N.Y.S. 2d 
167. 

31.60 Tenn.—Lyle v. De Bord, 206 S. 
W.2d 392, 185 Tenn. 380. 

31.65 Cal.—Collins v. Bridge Inv. 
Co., 123 P.2d 436, 20 C.2d 52. 

Aten v. Aten, 159 P.2d 672, 60 
C.A.2d 589. 

31.70 Cal.—Wood v. Jordan, 57 P. 
998, 125 C. 263. 

Ill.—Waxenberg v. Brown, 39 N.EL 
2d 722, 313 Ill.App. 267. 

Mich.—Reed v. Burton Abstract & 
Title Co., 73 N.W.2d 828, 344 Mich. 
375—Smith v. Erla, 26 N.W.2d 728, 
317 Mich. 109. 

S.D.—Miles v. Boyle, 128 N.W. 123, 
26 S.D. 211, Ann.Cas.l913A 1077. 

18 C.J. p 1159 note 44. 

32. Cal.—Newcomb v. City of New¬ 
port Beach, 83 P.2d 21, 12 C.2d 235 
—Swanson v. Siem, 60 F.2d 281, 7 
C.2d 267. 

Riley v. Superior Court of Cal., 
in and for Orange County, 244 P.2d 
474, 111 C.A.2d 365—Lori, Limited, 
v. Wolfe, 192 F.2d 112, 85 C.A.2d 
54—In re Lyle's Guardianship, 174 
P.2d 906, 77 C.A.2d 153—Aten v. 
Aten, 159 P.2d 672, 69 C.A.2d 589 
—Diamond v. Grath, 116 P.2d 114, 
46 C.A.2d 443—Simmons v. Sim¬ 
mons, 114 F.2d 660, 45 C.A.2d 697 
—Steffens v. Rowley, 52 P.2d 493, 
10 C,A.2d 628—Hough v. Wright, 16 
P.2d 301, 127 C.A. 689—Montgomery 
v. Neilon, 182 P. 456, 41 C.A. 184. 

Ill.—Kraegel v. Daros, 77 N.E.2d 883, 
333 Ill-App. 651—Cole v. Glasgow, 
53 N.E.2d 751, 322 Ill.App. 76. 

Minn.—Bolstad v. Paul Bunyan Oil 
Co., 9 N.W.2d 346, 215 Minn. 166 
—Burt v. State Bank & Trust Co. 
of Redwood Falls, 242 N.W. 622, 
186 Minn. 189. 
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relief arises from the same transaction or relates 
to the same subject matter as plaintiff’s claim. 33 

Another view is that it is for the court in its 
discretion to determine whether or not plaintiff 


should be permitted to take a nonsuit where defend¬ 
ant has interposed a set-off, counterclaim, or other 
request for affirmative relief, 34 even though the set¬ 
off or other claim for affirmative relief arises out 


Mont.—Schuster v. Northern Co., 257 
P.2d 249, 127 Mont. 39. 

Neb.—Corpus Juris cited in To op v. 
Palmer, 189 N.W. 394, 396, 108 Neb. 
850. 

N.H.—Moylan v. Lamothe, 30 A. 2d 
. 11, 92 N.H. 299. 

N.J.—Teaneck Tp. v. Block, 427, Lots 
9-10 Assessed to Amelia Klug, 117 
A.2d 465, 19 N.J. 386. 

Mayflower Industries v. Thor 
Corp., 86 A.2d 293, 17 N.J.Super. 
506, appeal dismissed 89 A.2d 277, 
20 N.J.Super. 39. 

N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

N.C.—Ashley v. Jones, 98 S.E.2d 667, 
246 N.C. 442—Bolich v. Prudential 
Ins. Co. of America, 173 S.E. 320, 
206 N.C. 144—Killian v. Maiden 
Chair Co., 161 S.E. 546, 202 N.C. 23 
—Caldwell v. Caldwell, 128 S.E. 

329, 189 N.C. 805. 

Utah.—Rogers v. West, 25 P.2d 971, 
82 Utah 525. 

Wash.—McKay v. McKay, 287 F.2d 

330, 47 Wash.2d 301. 

W.Va.—Efthemes v. Crouch, 74 S.E. 

2d 508, 138 W.Va. 50. 

Wyo.—Healy v. Wo s ten berg, 38 P.2d 
325, 47 Wyo. 375. 

18 C.J. p 1159 notes 39, 40. 

Delivery of dismissal to clerk of 
court does not authorize clerk to en¬ 
ter a dismissal of a petition or com¬ 
plaint if there is some pleading on 
file in opposition thereto which re¬ 
quests affirmative relief. 

Cal.—In re Lyle’s Guardianship, 174 
P.2d 906, 77 C.A.2d 153. 

fact that complaint does not state 
cause of action does not affect opera¬ 
tion of this rule. 

U.S.—Tavitoff v. Stepovich, C.C.A. 
Alaska, 91 F.2d 106.. 

Torrens Act proceeding 

The general statute precluding 
plaintiff from dismissing where af¬ 
firmative relief is demanded by an¬ 
swer is inapplicable to a registration 
proceeding under the Torrens Act. 
Minn.—Hiller v. Smith, 253 N.W. 773, 
191 Minn. 272. 

In Florida 

(1) Motion to dismiss suit after 
defendant filed sufficient answer 
praying affirmative relief was prop¬ 
erly denied. 

Fla.—Willson v. Buxton, 149 So. 329, 
110 Fla. 286. 

(2) Complainants’ motion to dis¬ 
miss was properly denied, where de¬ 
fendant by filing counterclaim ac¬ 
quired substantial right in cause. 
Fla.—Abney v. Hurner, 121 So. 883, 

97 Fla. 240. 


(3) Presence of plea of set-off does 
not deprive plaintiff of right to take 
nonsuit. 

Fla.—Tomasello v. Walton, 129 So. 
840, 100 Fla. 710, followed in Tom¬ 
asello v. Churchill, 137 So. 882, 100 
Fla. 162—West Coast Fruit Co. v. 
Hackney, 123 So. 758, 98 Fla. 382. 

33. U.S.—Tavitoff v. Stepovich, C. 
C.A.Alaska, 91 F.2d 106. 

Cal.—Collins v. Bridge Inv. Co., 123 
P.2d 436, 20 C.2d 52. 

N.C.—Samuel H. Shearer & Son v. 

Herring, 127 S.E. 519, 189 N.C. 460. 
Or.—Siegman v. Siegman, 62 P.2d 16, 
155 Or. 173. 

Wash.—Fisher Flouring Mills Co. v. 
McClinton, 234 P. 20, 133 Wash. 
540—State v. Hastings, 207 P. 23, 
129 Wash. 283. 

Defendant’s incapacity to sue 

Fact that one of several defendants 
seeking affirmative relief was corpo¬ 
ration whose annual license fee was 
not paid will not warrant voluntary 
nonsuit over defendants’ objection. 
Wash.—Andrews v. E. E. Harkins 
Co., 253 P. 460, 142 Wash. 363. 
Relief germane to original petition 
Where a cross bill or answer prays 
for affirmative relief which is ger¬ 
mane to the original petition, a plain¬ 
tiff cannot dismiss his action for the 
purpose of avoiding it. 

Ga.—Shorter v. Shorter, 102 S.E. 863, 
150 Ga. 109. 

Relief not germane 

Where relief sought by cross peti¬ 
tion is not germane to main action, 
dismissal of main action carries 
cross action with it. 

Ga.—Collier v. DeJarnette Supply 
Co., 20 S.E.2d 925, 194 Ga. 129. 
Tender of evidence 

Existence of affirmative pleas 
without offer to support them with 
evidence at proper time did not meet 
requirements of statute barring dis¬ 
missal where defendant asserts claim 
to affirmative relief. 

Wash.—Edwards v. Obzina, 299 P. 
656, 163 Wash. 41. 

Where counterclaim arises out of 
another transaction, plaintiff may 
take a nonsuit. 

Cal.—James v. Center, 53 C. 31. 

N.C.—Samuel H. Shearer & Son v. 

Herring, 127 S.E. 519, 189 N.C. 460. 
18 C.J. p 1160 note 47. 

34. U.S.—In re J. R. Palmenberg 
Sons, C.C.A.N.Y., 76 F.2d 935, af¬ 
firmed 56 S.Ct. 451, 297 U.S. 230, 80 
L.Ed. 657—Sauter v. First Nat. 
Bank, C.C.A.U1., 8 F.2d 121. 

Ala.—Johnson v. Gerald, 113 So. 447, 
216 Ala. 581, 59 A.L.R. 348. 
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Ark.—Corpus Juris quoted in Row¬ 
ell v. Rowell, 43 S.W.2d 243, 244, 
184 Ark. 643. 

N.Y.—Landsman v. Landsman, 104 
N.Y.S.2d 301, 278 App.Div. 214— 
Guglielmoni v. Diamond, 33 N.Y. 
S.2d 973, 263 App.Div. 1012, 264 
App.Div. 730—Hayes v. 255-79th 
Realty Corp., 13 N.Y.S.2d 605, 257 
App.Div. 1048—Piedmont Hotel Co. 
v. A. E. Nettleton Co., 272 N.Y.S. 
573, 241 App.Div. 562. 

White v. National Bondholders 
Corp., 78 N.Y.S.2d 468, 191 Misc. 
536, affirmed 79 N.Y.S.2d 315, 273 
App.Div. 963—Williams v. Artcraft 
Optical Co., 27 N.Y.S.2d 220, 176 
Misc. 317—Dailey v. Northern New 
York Utilities, 221 N.Y.S. 52, 129 
Misc. 183. 

Vitoff v. Vitoff, 69 N.Y.S.2d 394 
—In re Ackerson, 50 N.Y.S.2d 359 
—Powers v. De Cesare, 193 N.Y.S. 
294. 

18 C.J. p 1160 notes 45, 46. 

Annulment of marriage 
Where proceedings to annul mar¬ 
riage were pending and order was 
made directing husband to pay for 
support of wife and child, husband 
was not entitled, through discontinu¬ 
ance of proceedings, to circumvent 
outstanding orders already made and 
wife and children were entitled to ju¬ 
dicial pronouncement on issue of 
legitimacy of children. 

N.Y.—Smith v. Smith, 166 N.Y.S.2d 
634, 7 Misc.2d 615. 

Objections not exclusive 
Exceptions to general rule permit¬ 
ting litigant to terminate action al¬ 
most at will, comprising cases where 
defendant has interposed a counter¬ 
claim or asserts claim of title to 
property in litigation and asks for 
affirmative relief, are well recognized 
but are not exclusive. 

N.Y.—Williams v. Artcraft Optical 
Co., 27 N.Y.S.2d 220, 176 Misc. 317. 
No complaint filed 

A defendant cannot defeat the 
plaintiff’s right to discontinue by 
filing a purported answer with coun¬ 
terclaims, where the suit was begun 
by summons with notice, but no com¬ 
plaint has been filed. 

N.Y.—Stevenson v. Diamond Fuel 
Co., 190 N.Y.S. 379, 198 App.Div. 
345. 

Right to have cross complaint tried 
Counterclaim or cross complaint 
does not prevent voluntary nonsuit, 
but defendant may have cross com¬ 
plaint tried. 

Ark.—Zurich General Acc. & Liabil¬ 
ity Ins. Co. v. Smith, 189 S.W.2d 
718, 209 Ark. 135—Watts v. Watts, 
15 S.W.2d 997, 179 Ark. 367. 
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of the same transaction as plaintiff's claim 35 Such 
discretion is exercised in accordance with the cause 
shown for permitting a continuance or dismissal and 
the prejudice to defendant that will result there¬ 
from. 36 The existence of a counterclaim has been 
held not to prevent plaintiff from dismissing his 
action without prejudice while the court is in va¬ 
cation. 36 * 5 

In other jurisdictions, particularly those where 
the dismissal or nonsuit of plaintiff's claim does not 


prevent the action from continuing as to defend¬ 
ant's request for affirmative relief, as considered 
infra § 39 b, the interposition of a set-off, counter¬ 
claim, demand in reconvention, or other request for 
affirmative relief will not bar a voluntary dismiss¬ 
al or nonsuit, 37 unless the nonsuit would prevent 
or prejudice the determination of defendant's claim 
for affirmative relief. 38 Hence, where a nonsuit 
would destroy the jurisdiction of a cross action, 
it will be denied. 38 * 5 


35. Pa.—Severance v. Heyl & Pat¬ 
terson, 174 A. 787, 115 Pa.Super. 

36. 

36. Pa.—In re Cross’ Estate, 164 A. 
516, 309 Pa. 418. 

Existence of lien 

Plaintiff, in an action to foreclose 
a mechanic’s lien in which defend¬ 
ant owner of the premises had filed 
a counterclaim asking affirmative 
relief for plaintiff's breach of con¬ 
tract and which action was on the 
calendar for trial, will not be per¬ 
mitted to discontinue his action on 
payment of accrued costs and there¬ 
by impose on the owner the bur¬ 
den of giving notice required by 
Lien L. § 59, that action be brought 
on the lien or it will be canceled 
and causing the postponement of 
the trial to a still further date. 

N.T.—Willetts v. Browning, 190 N.Y. 
S. 606, 198 App.Div. 551. 

Merit of counter claim may be con¬ 
sidered. 

N.T.—International Madison Bank & 
Trust Co. v. Jonas Const. Co., 8 
N.Y.S.2d 390, 255 App.Div. 1005. 

No affirmative judgment in favor of 
defendant possible 
Where plaintiff sued as assignee 
on a note, and defendant set up as 
counterclaim, a claim against plain¬ 
tiff’s assignor larger than the 
amount of the note, as defendant 
could recover no affirmative judg¬ 
ment against plaintiff, the court will 
exercise its discretion by allowing 
plaintiff to discontinue the action. 
N.Y.—Archer v. Niagara Sprayer Co., 
198 N.Y.S. 97. 

36.5 U.S.—Holt v. Werbe, C.C.A.Ark., 
198 F.2d 910. 

37. La.—Breffeilh v. Breffeilh, 60 So. 

2d 457, 221 La. 843—Rives v. 

Starcke, 196 So. 657, 195 La. 378. 

Mo.—Begley v. Mississippi Valley 
Trust Co., 252 S.W. 84. 

Alfonso v. Ruiz, App., 2 So.2d 
480—Sharp v. Stiles, App., 187 S. 
W.2d 770. 

Okl.—Canfield v. Helmerich & Payne, 
105 F.2d 425, 187 Okl. 615. 

Tex.—Womack v. Berry, 291 S.W.2d 
677. 

Coke v. Pottorff, Civ.App., 140 S. 
W.2d 586—Watts v. Watts, Civ. ] 


l App., 15 S.W.2d 997—Odum v. 

Peeler, Civ.App., 278 S.W. 884. 

18 C.J. p 1160 notes 50, 51. 

Summary rule for damages 
Although ordinarily a summary 
rule for damages on dissolution of 
injunction should not be treated as a 
reconventional demand, such a rule 
should be given effect of such a de¬ 
mand where plaintiff in original suit 
does not object to form in which 
claim for damages is presented. 

La.—Alfonso v. Ruiz, App., 2 So.2d 
480. 

Permitting dismissal of cross ac¬ 
tion without prejudice to which 
plaintiff had pleaded affirmatively 
was held not erroneous since such 
dismissal in no wise affected affirm¬ 
ative pleadings of plaintiff to it. 
Tex.—Clement v. Producers’ Refining 
Co., Civ. App., 270 S.W. 206, re¬ 
versed in part on other grounds 
and affirmed in part, Com.App., 277 
S.W. 634. 

38. Ga.—Meeks v. Meeks, 74 S.E.2d 
861, 209 Ga. 588—Trusco Finance 
Co., Motor Contract Division, v. 
McGee, 57 S.E.2d 184, 206 Ga. 382 
—Fender v. Hendley, 26 S.E.2d 887, 
196 Ga. 512—American Legion v. 
Miller, 189 S.E. 837, 183 Ga. 754. 
Ky.—Delaney v. Alcorn, 193 S.W.2d 
404, 301 Ky. 802—Rose v. Finley’s 
Ex'r, 63 S.W.2d 948, 250 Ky. 769. 
La.—St. Bernard Trappers Ass'n v. 

Michel, 110 So. 617, 162 La. 366. 
Tex.—Bedner v. Federal Underwrit¬ 
ers Exchange, Civ.App., 133 S.W. 
2d 214, error dismissed, judgment 
correct—Thompson v. Gaither, 

Civ.App., 45 S.W.2d 1106, error re¬ 
fused—Cornelius v. Early, Civ. 
App., 24 S.W.2d 757, affirmed Ear¬ 
ly v. Cornelius, 39 S.W.2d 6, 120 
Tex. 335—Thomason v. Sherill, 
Civ.App., 4 S.W.2d 304, error dis¬ 
missed 10 S.W.2d 687, 118 Tex. 44 
—Davis v. Wichita State Bank & 
Trust Co., Civ.App., 286 S.W. 584. 
Both claims as to same subject mat¬ 
ter 

Where both plaintiff and defend-? 
ant seek affirmative relief as to the 
same subject matter, plaintiff will 
not be permitted to take a voluntary 
nonsuit. 

Tex.—Wolf v. Wolf, Civ.App., 269 S. 
W. 488. 
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Pact that set-off was not in excess 
of plaintiff’s claim would not affect 
the rule. 

Ga.—Wood v. Keysville Lumber Co., 
175 S.E. 923, 49 Ga.App. 799. 

Good cause for dismissal 
After a plea of set-off or counter¬ 
claim has been filed, plaintiff can¬ 
not dismiss or discontinue his action 
so as to interfere with defendant’s 
rights under such plea, unless by 
leave of court on sufficient cause 
shown. 

Ga.—Trusco Finance Co., Motor Con¬ 
tract Division, v. McGee, 57 S.E.2d 
184, 206 Ga. 382. 

Wood v. Keysville Lumber Co., 
175 S.E. 923, 49 Ga.App. 799. 

18 C.J. p 1160 notes 48, 49. 

Interpleader 

Where defendant claimed that 
real issue was between plaintiff and 
other parties and had obtained con¬ 
solidation of actions and brought in 
additional parties, it was error to 
permit plaintiff thereafter to take 
a nonsuit. 

Tex.—Hardin v. Majors, Civ.App., 246 
S.W. 100. 

Buie applied to defendant 

In suit to foreclose a vendors’ lien, 
the failure to grant the vendee's 
application for a nonsuit as to his 
request for a partition was not im¬ 
proper, since any action of court on 
application for nonsuit which would 
have disturbed the status of the tract 
would have prejudiced the vendors’ 
right to affirmative relief sought by 
them. 

Tex.—Chandler v. Kountze, Civ.App., 
130 S.W.2d 327, error refused. 

To avoid multiplicity of suits with 
respect to the same subject matter 
the court should not permit a non¬ 
suit; permitting nonsuit on cross ac¬ 
tion seeking recovery on purchase- 
money notes held error, where plain¬ 
tiff asked cancellation of part of 
notes and alleged willingness to pay 
balance. 

Tex.—Kyle v. Higginbotham, Civ. 
App., 288 S.W. 572, modified on oth¬ 
er grounds Higginbotham v. Kyle, 
Com.App. v 294 S.W. 531. 

38.5 Tex,—Great American Indem¬ 
nity Co, v. McElyea, Civ.App., 57 & 
W.2d 966. 
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The right of plaintiff to discontinue the action is 
not affected by the fact that a defendant has served 
an answer asking affirmative relief against a code¬ 
fendant, having no relation to the cause of action 
set out in the complaint . 39 

The rules entitling defendant to object to a volun¬ 
tary nonsuit where he seeks affirmative relief have 
no application where the matter set forth in the an¬ 
swer is purely defensive and is limited to a resist¬ 
ance of plaintiff’s claim , 40 or where the claim for 
affirmative relief is not sufficiently pleaded . 41 Al¬ 
though it is assumed that a pleading seeking affirma¬ 


tive relief is in the form of a cross complaint, it is 
not the designated name of the pleading which con¬ 
trols, but the controlling factor is whether affirma¬ 
tive relief is requested ; 41 - 6 and a failure to label 
the affirmative allegations as a counterclaim is not 
fatal if they sufficiently support a claim for re¬ 
lief 41 - 10 

The right of defendant to urge his request for af¬ 
firmative relief as an objection to the granting of a 
voluntary nonsuit is to be determined by the state 
of the pleadings at the time the motion for a non¬ 
suit is made . 42 The objection cannot be predicated 


39 . TT.S.—Gilmore v. Bort f C.C. 
Iowa, 134 F. 658, appeal dismissed 
140 F. 985, 72 C.C.A. 680. 

N.Y.—New York v. Lynch, 37 N.Y.S. 
467, 1 App.Div. 544. 

40 . U.S.—JEtna Life Ins. Co. of 
Hartford, Conn., v. Wilson, C.C.A. 
S.C., 84 F.2d 330. 

Cal.—Silverton v. Free, 261 P.2d 17, 
120 C.A.2d 389—In re Somers’ Es¬ 
tate, 187 P.2d 433, 82 C.A.2d 757— 
Simpson v. Superior Court in and 
for Los Angeles County, 158 P.2d 
46, 68 C.A.2d 821—Sullivan v. 

Compton, 143 P.2d 357, 61 C.A.2d 
500. 

■Ga.—Trusco Finance Co., Motor Con¬ 
tract Division v. McGee, 57 S.E.2d 
184, 206 Ga. 382—Corpus Juris 

Secundum cited in Daniel v. Ether- 
edge, 22 S.E.2d 807, 808, 194 Ga. 
860. 

Christian v. McBryar, 76 S.E.2d 
25, 88 Ga.App. 74. 

Mo.—Ryan v. Campbell Sixty-Six 
Exp., 276 S.W.2d 128. 

N.C.—Everett v. Yopp, 100 S.E.2d 221, 
247 N.C. 38. 

Ohio.—Orndorff v. Ohio Power Co., 61 
N.E.2d 213, 75 Ohio App. 94. 
Wash.—Acme Finance Co. v. Mono- 
hon, 62 P.2d 1089, 188 Wash. 392. 

18 C.J. p 1159 notes 39 [b], 41. 

Where answer pleads matter of 
defense only, plaintiff is at liberty 
to dismiss action at any time before 
trial on payment of costs. 

Cal.—Thompson v. Spray, 5 P. 506, 
66 C. 350. 

Sullivan v. Compton, 143 P.2d 
357, 61 C.A.2d 500. 

Xh affidavit of defense 

Plaintiff’s petition to discontinue 
his suit will be granted, although 
defendant has pleaded new matter 
in his affidavit of defense and has 
obtained a rule for judgment for 
want of a sufficient reply, which is 
still pending, if no money judg¬ 
ment is sought and the new matter 
is merely an elaboration of the de¬ 
fense already set forth. 

Pa.—American Engineering Co. v. 
Ross, 16 Fa.Dist. & Co. 813. 


Request for affirmative relief in 
event plaintiff recovers will not bar 
a nonsuit. 

Tex.—Odum v. Peeler, Civ.App., 278 
S.W. 884. 

Plea in abatement held claim for 
affirmative relief. 

Tex.—Cannon v. Willis, Civ.App., 130 
S.W.2d 920, error refused. 

Plea of privilege held not request 
for affirmative relief authorizing ob¬ 
jection to plaintiff's taking nonsuit. 
Tex.—H. H. Watson Co. v. Cobb Grain 
Co., Com.App., 292 S.W. 174. 

Rice v. W. T. Raleigh Co., Civ. 
App., 48 S.W.2d 648—Hewitt v. De 
Leon, Civ.App., 293 S.W. 301. 

Plea of limitations 

(1) Not being a plea of "set-off!” 
or “counterclaim” under a statute, 
relating to dismissal and nonsuit, 
plaintiff was properly granted right 
to dismiss his action. 

Wash.—Herr v. Schwager, 234 P. 446, 

133 Wash. 568. 

(2) In action to quiet title may be 
a request for affirmative relief. 

Tex.—Thompson v. Gaither, Civ.App., 

45 S.W.2d 1106, error refused. 

Usury 

(1) A plea of usury held merely 
a defense and not a “counterclaim,” 
so that a decree granting plaintiffs’ 
motion for voluntary nonsuit, made 
before the trial, was authorized. 

Or.—Vermont Loan & Trust Co. v. 
Bramel, 224 P. 1085, 111 Or. 50. 

(2) Plea alleging that plaintiff re¬ 
tained part of sum lent as usury 
held not plea of set-off, within code 
providing that after filing thereof 
plaintiff may not dismiss action so 
as to interfere with plea. 

Ga.—Pape v. Woolford Realty Co., 

134 S.E. 174, 35 Ga.App. 284. 

Plea of prescription, was a demand 
in reconvention. 

La.—Rives v. Starcke, 196 So. 657, 
195 La. 378. 

Where matters pleaded are proper 
as defense, a mere request for af¬ 
firmative relief will not bar a non¬ 
suit. 

Cal.—Ward v. Goetting, 186 P. 640 
44 CA. 435. 
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Defendant, by demanding change 
of venue, cannot deprive plaintiff of 
right to dismiss action by filing dis¬ 
missal with clerk of court, and rule 
that no judicial action can be tak¬ 
en pending such demand is inappli¬ 
cable. 

Cal.—Rogers v. Transamerica Corpo¬ 
ration, 44 P.2d 635, 6 C.A.2d 340. 

41- Idaho.—Ramsey v. District 

Court of Sixth Judicial Dist. in 
and for Lemhi County, 193 P. 733, 
33 Idaho 296. 

Ill.—Hunsberger v. Mitchell, 78 N.E. 

2d 857, 333 Ill.App. 644. 

Mo.—Niedringhaus v. Zucker, 208 S. 
W.2d 211. 

Ohio.—Orndorff v. Ohio Power Co., 61 
N.E.2d 213, 75 Ohio App. 94. 

Tex.—Haley v. Brown, Civ.App., 70 
S.W.2d 348, error dismissed. 

Effect of reply to- answer 
Where defendant fails to desig¬ 
nate any part of his answer as a 
counterclaim, but plaintiff replies, the 
answer is considered as containing a 
counterclaim. 

S.D.—Miles v. Boyle, 128 N.W. 123, 
26 S.D. 211, Ann.Cas.l913A 1077. 
Plea could not be treated as a 
nullity without an exception to its 
sufficiency and an opportunity of¬ 
fered to amend. 

Tex.—Cunningham v. Wheatly, 21 
Tex. 184. 

41.5 Cal.—In re Lyle's Guardianship, 
174 P.2d 906, 77 C.A.2d 153. 

41.10 Minn.—Rhein v. Rhein, 69 N. 
W.2d 657, 244 Minn. 260. 

Affirmative relief is that for which 
defendant might maintain an action 
entirely independent of plaintiff’s 
claim, and which he might proceed 
to establish and recover even though 
plaintiff abandoned his cause of ac¬ 
tion, or failed to establish it 
Minn.—Rhein v. Rhein, supra. 

42 . Neb.—Plattsmouth Loan & 

Building Ass’n v. Sedlak, 259 N.W. 
367, 128 Neb. 509. 

Tex.—Cornelius v. Early, Civ.App., 24 
S.W.2d 757, affirmed Early v. Cor¬ 
nelius, 39 S.W.2d 6, 120 Tex. 335— 
Dannelly v. Jeffrey, Civ.App., 283 
S.W. 351. 
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on a request for affirmative relief made after the 
motion, but before a decision thereon . 43 On the 
other hand, the objection has been allowed where 
defendant sought leave to file a counterclaim before 
the motion for a nonsuit was acted on . 44 

It is sometimes held that the right to take a volun¬ 
tary dismissal is absolute where no claim for af¬ 
firmative relief has been interposed by defendant , 45 
although it has also been held that the court may 
permit a party to take a nonsuit where no counter¬ 
claim was filed . 45 * 5 

§ 28 . - Rights of Interveners and Third 

Persons 

Although a stranger to the litigation generally can¬ 


not interfere to prevent a dismissal, a voluntary nonsuit 
or dismissal may be denied where it would be prejudicial 
to the rights of third parties or interveners. 

Generally, a stranger to the litigation cannot in¬ 
terfere to prevent a dismissal . 46 Thus, one who* 
has not intervened although he had the right to do* 
so, may not object to a voluntary dismissal . 47 The 
court, however, may consider the effect of the pro¬ 
posed nonsuit on the rights of one not a party to the 
record , 48 and has discretion to deny an application 
for leave to discontinue an action when the rights 
of others will be substantially prejudiced thereby . 49 

It has been held that an intervener may not ob- 


Wash.—McKay v. McKay, 287 P.2d 
330, 47 Wash.2d 301. 

Wyo.—Healy v. Wostenberg, 38 P.2d 
325, 47 Wyo. 375—State v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Fremont County, 292 P. 
897, 42 Wyo. 214, 71 A.L.R. 993, 
motion denied 1 P.2d 74, 43 Wyo. 
173. 

Sight to amend to ask affirmative 
relief ceases when plaintiff discon¬ 
tinues. 

N.Y.—Powers v. De Cesare, 193 N.Y. 
S. 294. 

When affirmative matter has been 
stricken, plaintiff may take a non¬ 
suit. 

Cal.—Alpers v. Bliss, 79 P. 171, 145 
C. 565—Thompson v. Spraig, 5 P. 
506, 66 C. 350. 

Intention to file counterclaim 

Mere fact that plaintiff has been 
notified of defendant’s intention to 
file a counterclaim will not prevent 
him from dismissing. 

Iowa.—Hickman v. Hunter, 140 N.W. 
425, 159 Iowa 201. 

Affirmative relief requested after 
nonsuit improperly denied 
Right of plaintiffs in another ac¬ 
tion to take nonsuit prior to filing of 
cross action or answer seeking af¬ 
firmative relief or granting of peti¬ 
tion to intervene was statutory and 
not within discretion of trial court, 
and failure of trial court to order 
dismissal did not continue action on 
docket, and action of trial court in 
permitting subsequent filing of cross 
action and intervention did not de¬ 
feat right to nonsuit. 

Tex.—Kelly v. W. C. Turnbow Petro¬ 
leum Corporation, Civ.App., 137 S. 
W.2d 216. 

Tacts pleaded before request for non¬ 
suit 

Plaintiffs must be held to have had 
notice of every fact pleaded by de¬ 
fendants before plaintiffs announced 
decision to take nonsuit. 

Tex.—Smith v. Minor, Civ.App., 50 S. 
W.2d 405, error refused. 


43. U.S.—Corpus Juris cited in 
Sgobel & Day v. Craven, C.C,A.Or., 
15 F.2d 364, 365. 

Colo.—Schueler v. Oberto, 271 P. 622, 
84 Colo. 534. 

Tex.—Dannelly v. Jeffrey, Civ.App., 
283 S.W. 351—Walker v. Hernan¬ 
dez, 92 S.W. 1067, 42 Tex.Civ.App. 
543. 

Wyo.—State v. District Court of 
Ninth Judicial Dist. in and for 
Fremont County, 292 P. 897, 42 
Wyo. 214, 71 A.L.R. 993, motion 
denied, 1 P.2d 74, 43 Wyo. 173. 

18 C.J. p 1159 note 44 [cj, p 1161 
note 64. 

44. U.S.—Skinner & Eddy Corp. v. 
U. S., 58 Ct.Cl. 663. 

Opportunity to amend plea 
Where defendant pleaded facts 
showing a cause for affirmative re¬ 
lief by way of defense only, he was 
entitled to an opportunity to amend 
so as to plead such facts as a coun¬ 
terclaim, on plaintiff’s filing an ap¬ 
plication for a discontinuance. 

N.Y.—Jermyn v. Searing, 123 N.Y.S. 
832, 139 App.Div. 116. 

45. Ariz.—R. L. Harris & Co. v. 
Houck, 197 P. 575, 22 Ariz. 340. 

Tex.—Kelly v. W. C. Turnbow Pe¬ 
troleum Corporation, Civ.App., 137 
S.W.2d 216—Kelly v. National 
Bank of Denison, Civ.App., 233 S. 
W. 782, error dismissed. 

45.5 Ark.—Harris v. Starr, 288 S.W. 
2d 332, 226 Ark. 127. 

46. Cal.—Henry v. Vineland Irr. 
Dist., 73 P. 1061, 140 C. 376. 

D.C.—Albrecht v. Bauman, 130 F.2d 
452, 76 U.S.App.D.C. 189. 

Mo.—Gay v. Oreutt, 69 S.W. 295, 169 
Mo. 400. 

18 C.J. p 1161 note 69. 

Collusion and fraud, not established 
In action between city and associ¬ 
ation affecting association and its op¬ 
eration, evidence did not support 
charges made by one whose applica¬ 
tion for admission as party complain¬ 
ant had been denied, that agreement 
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for dismissal was invalid as collu¬ 
sive, fraudulent, and ultra vires. 

N.J.—City of Clifton v. Cresthaven 
Cemetery Ass’n, 71 A.2d 655, 6 N.J. 
Super. 391. 

47. D.C.—Albrecht v. Bauman, 130 
F.2d 452, 76 U.S.App.D.C. 189. 

Ga.—Trusco Finance Co., Motor Con¬ 
tract Division v. McGee, 57 S.E. 
2d 184, 206 Ga. 382—M. C. Kiser Co. 
v. Bonnett, 122 S.E. 338, 157 Ga. 
555. 

48. Ill.—McLane v. Romano, 54 N.E. 
2d 715, 322 ULApp. 700. 

N.Y.—Frear v. Lewis, 195 N.Y.S. 3, 
201 App.Div. 660. 

Williams v. Artcraft Optical C<x, 
27 N.Y.S.2d 220, 176 Misc. 317. 

Tex.—Womack v. Berry, 291 S.W.2d 
677. 

49. Ill.—McLane v. Romano, 54 N.E. 
2d 715, 322 Ill.App. 700. 

N.Y.—Landsman v. Landsman, 104 
N.Y.S.2d 301, 278 App.Div. 214— 
Piedmont Hotel Co. v. A. E. Net- 
tleton Co., 272 N.Y.S. 573, 241 App. 
Div. 562. 

In re Courtenay’s Estate, 96 N. 
Y.S.2d 289, 195 Misc. 446. 

Wis.—Burling v. Burling, 82 N.W. 

2d 807, 275 Wis. 612. 

18 C.J. p 1162 note 70. 

Bights of attorney 

(1) The court will refuse to’permit 
plaintiff to take a nonsuit for the 
purpose of defrauding his attorney. 
N.Y.—Frear v. Lewis, 195 N.Y.S. 3, 

201 App.Div. 660. 

(2) Where defendant secured dis¬ 
charge of attachment and plaintiff 
thereafter filed motion to dismiss his 
action without prejudice and clerk 
entered dismissal order on court jour¬ 
nal, defendant’s right to attorney’s 
fees on dismissal of attachment could 
be asserted at a subsequent time and 
plaintiff’s dismissal was not prejudi¬ 
cial thereto. 

Wyo.—Hursh v. Weliever, 265 P.2d 
372, 72 Wyo. 379. 

Bights not prejudiced 
Pa.—Pesta v. Barron, 13$ A.2d 699, 
185 Fa.Super. 323. 
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ject to a voluntary nonsuit by plaintiff , 50 at least 
where the intervener has not interposed a set-off, 
counterclaim, or other request for affirmative re¬ 
lief , 61 which would be prejudiced by permitting a 
dismissal . 52 There is authority, however, stating 
that when an intervening petition has been filed, 
plaintiff may not dismiss the action in any respect 
to the prejudice of the intervener . 52 * 5 

Where the suit is brought by plaintiff in a repre¬ 
sentative capacity a nonsuit will not be allowed if 
the substantial rights of others have accrued and 
injustice will be done them by permitting the dis¬ 
continuance , 53 unless all the parties in interest con¬ 
sent . 53 * 5 In order to prevent a dismissal on this 
ground, bad faith or collusion on plaintiff’s part 
must be established . 54 The right of plaintiff to dis¬ 
continue or dismiss may also be lost when his rights 
have been seized on execution by an intervener . 55 
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§ 29. Dismissal as to Part of Cause of Action 

Although it has been held that a judgment of non¬ 
suit may not be granted as to particular issues, a plain¬ 
tiff may discontinue or dismiss as to part of his claim 
where such action will not prejudice the rights of others. 

Although it has been held that a judgment of 
nonsuit may not be granted as to particular issues , 53 
it is generally held that plaintiff may withdraw, dis¬ 
miss, or enter a nolle prosequi as to a part of his 
demand or cause of action, where such action does 
not prejudice the rights of other parties , 57 and 
does not violate the rule against splitting a cause 
of action . 58 When certain paragraphs of the com¬ 
plaint are dismissed, the complaint stands as though 
they had never constituted a part thereof , 59 except 
in so far as they are referred to in other paragraphs 
or counts . 60 Plaintiff can dismiss part of his cause 
of action with prejudice while dismissing the balance 
without prejudice . 61 


50. N.Y.—Weber v. Ward, 221 N.Y. 
S. 110, 129 Misc. 163. 

Right to litigate claim for affirma¬ 
tive relief despite dismissal see in¬ 
fra § 39 b. 

51. Ga.—Jackson v. Taylor, 150 S.E. 
156, 169 Ga. 300. 

52. Tex.—Southern Casualty Co. v. 
Bailey, Civ.App., 28 S.W.2d 191. 

52.5 Ohio.—Patterson v. Pollock, 84 
N.E.2d 606, 84 Ohio App. 489. 

53. Ky.—Commonwealth v. Plum¬ 
mer, 31 S.W.2d 897, 235 Ky. 506. 

Petition to intervene by member of 
class 

When a member of the class rep¬ 
resented by plaintiff petitions to in¬ 
tervene prior to the dismissal, he 
must be treated as a party for the 
purpose of presenting objections to 
the dismissal. 

Ind.—Siegel v. Archer, 10 N.E.2d 626, 
212 Ind. 599. 

53.5 III.—Winger v. Chicago City 
Bank & Trust Co., 65 N.E.2d 688, 
392 Ill. 624. 

54. Ky.—Commonwealth v. Plum¬ 
mer, 31 S.W.2d 897, 235 Ky. 506. 

55. La.—State v. Rost, 19 So. 256, 
48 La.Ann. 455. 

18 C.J. p 1162 note 73. 

56. Ala.—Deal v. Camden Fire Ins. 
Co., 160 So. 225, 230 Ala. 141. 

Cal.—American Aeronautics Corp. v. 
Grand Central Aircraft Co„ App., 
317 P.2d 694. 

Amendment of complaint 
Plaintiff wishing to discontinue his 
action as to two of three counts, had 
right to amend complaint by strik¬ 
ing such counts, or withdrawing 
them, which would have given result 
similar to that obtained by voluntary 
nonsuit. 

Ala.—Deal v. Camden Fire Ins. Co., 
160 So. 225, 230 Ala. 141. 


Remaining counts part of claim dis¬ 
missed 

Where plaintiff on his own motion 
dismissed his fourth cause of action 
which was based on an account 
stated, court properly dismissed his 
first three causes of action, the first 
two of which were items of the ac¬ 
count stated, and the third for an 
identical sum. 

Ariz.—Ralston v. Morgan, 73 P.2d 94, 
50 Ariz. 504. 

Statute as to nonsuit with bill of 
exceptions does not apply where 
there is a nonsuit as to only part of 
the cause. 

Ala.—Deal v. Camden Fire Ins. Co., 
160 So. 225, 230 Ala. 141. 

Two causes of action 

Where plaintiff has two causes of 
action and no longer needs to de¬ 
pend on one of them as an alterna¬ 
tive remedy, he may ask for a dis¬ 
missal of that cause. 

Cal.—Summers v. Dominguez, 84 P. 

2d 237, 29 C.A.2d 308. 

Kan.—Kinsch v. Missouri-Kansas- 
Texas R. Co., 326 P.2d 327, 183 
Kan. 224. 

Withdrawal of a count is not a 
dismissal of plaintiff's cause of ac¬ 
tion. 

Ala.—Southern R. Co. v. McEntire, 
53 So. 158, 169 Ala. 42. 

57. Ill.—American Laundry Ma¬ 
chinery Co. v. Barr, 176 Ill.App. 
519. 

N.C.—Walker v. Standard Oil Co. of 
N. J., 24 S.E.2d 254, 222 N.C. 607. 
Tex.—Johnston v. Morales, Civ.App., 
19 S.W.2d 451, error dismissed. 

18 C.J. p 1162 notes 74, 75. 

Xnsurer’s claim for loss 

Owner’s suit for personal inju¬ 
ries and, as insurer’s trustee, for 
loss of automobile, held maintain¬ 
able after waiver of claim for loss 
of automobile. 


Mich.—Solomon v. Ryder, 241 N.W. 
242, 257 Mich. 193. 

58. Iowa.—Des Moines Joint Stock 
Land Bank of Des Moines v. Dan- 
son, 220 N.W. 102, 206 Iowa 897, 
opinion supplemented 221 N.W. 542, 
206 Iowa 897. 

Where prosecution of two suits is 
vexatious because of improper split¬ 
ting of cause of action, plaintiff may 
cure difficulty by electing to prose¬ 
cute one action and dismiss other. 
N.J.—Smith v. Red Top Taxicab Cor¬ 
poration, 168 A. 796, 111 N.J.Law 
439. 

Plaintiff who simultaneously insti¬ 
tuted two suits against defendant 
could during trial of one suit be 
permitted to take voluntary nonsuit 
in other case, where suits did not 
abate each other. 

S.C.—Central Union Bank of South 
Carolina v. Lemmond, 173 S.E. 810, 
172 S.C. 271. 

59. Ind.—Reynolds v. Linard, 95 Ind. 
48—Truitt v. Truitt, 37 Ind. 514. 

18 C.J. p 1162 note 76. 

60. N.Y.—Brown v. Feeter, 7 Wend. 
301. 

61. Iowa.—Hall v. Great American 
Ins. Co. of New York, 252 N.W. 
763, 217 Iowa 1005. 

Rule against splitting cause of ac¬ 
tion 

Where plaintiff took a nonsuit as 
to part of his cause of action and 
continued the action as to the bal¬ 
ance, a new action as to the part 
dismissed may be barred by the rule 
against splitting a cause of action; 
but where part of claim is dismissed 
with prejudice and balance dismissed 
without prejudice, rule against split¬ 
ting a cause of action does not bar a 
new action as to the part dismissed 
without prejudice. 
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§ 30. Dismissal as to One or More Codefend¬ 
ants 

A plaintiff may generally discontinue as to some of 
the defendants and continue the action as to the others, 
unless the defendants as to whom the action is dis¬ 


missed are necessary parties or are seeking affirmative 
relief. 

As a general rule, plaintiff may discontinue the 
action as to some of the defendants and continue 
the action as to the remaining defendants , 62 even 


Iowa.—Hall v. Great American Ins. 
Co. of New York, supra. 

62. Ala.—Crawford v. Mills, 79 So. 
456, 202 Ala. 62—Hallett v. Allaire, 
1 Minor 360. 

Herren v. Rawleigh Medical Co., 
81 So. 692, 17 Ala.App. 55. 

Cal.—Hildebrand v. Delta Lumber & 
Box Co., 153 P.2d 377, 67 C.A.2d 88 
—Trowbridge v. Love, 137 P.2d 890, 
58 C.A.2d 746—Rogers v. Trans- 
america Corporation, 44 P.2d 635, 
6 C.A.2d 340. 

Ill.—Cairo & St. L. R. Co. v. East¬ 
erly, 89 Ill. 156. 

Iowa.—Young v. Brown, 10 Iowa 537. 

La.—Porter v. Lancaster, 2 La.App. 
47. 

Mass.—Zwick v. Goldberg, 22 N.E.2d 
661, 304 Mass. 66—New York Trust 
Co. v. Brewster, 134 N.E. 616, 241 
Mass. 155—Fitch v. Stevens, 2 
Mete. 605. 

Mich.—Garstka v. Republic Steel 
Corporation, 293 N.W. 691, 294 

Mich. 387—Root & McBride Co. v. 
Walton Salt Ass'n, 103 N.W. 844, 
140 Mich. 441. 

Miss.—Harrison v. Agricultural 

Bank, 10 Miss. 307—Nevitt v. 
Natchez Steam Packet Co., 6 Miss. 
196—Peyton v. Scott, 1 Miss. 870. 

Mo.—Smith v. Wallace, 119 S.W.2d 
813, 343 Mo. 1—Stith v. J. J. New¬ 
berry Co., 79 S.W.2d 447, 336 Mo. 
467—Jackson v. Bowles, 67 Mo. 
609. 

Mcllvain v. Kavorinos, App., 212 
S.W.2d 85, affirmed in part and re¬ 
versed in part on other grounds 219 
S.W.2d 349, 358 Mo. 1153—Bledsoe 
v. Nickles, App., 91 S.W.2d 184. 

Mont.—Union Bank & Trust Co. of 
Helena v. State Bank of Town¬ 
send, 62 P.2d 677, 103 Mont. 260. 

N.H.—Flanders v. White Mountains 
Bank, 43 N.H. 383. 

N.J.—Fairchild v. Llewellyn Realty 
Co., 82 A. 924, 82 N.J.Law 423. 

N.Y.—Frank v. Hasing Realty Cor¬ 
poration, 252 N.Y.S. 847, 234 App. 
Div. 712. 

Ohio.—Lungard v. Bertram, 88 N.E.2d 
308, 86 Ohio App. 392—Squire v. 
Guardian Trust Co., 66 N.E.2d 651, 
88 Ohio App. 37, appeal dismissed 
55 N.E.2d 805, 143 Ohio St. 515. 

Okl.—Corpus Juris Secundum cited in 
Whitehead v. Williams, 165 P.2d 
618, 619, 196 Okl. 411. 

Or.—Fischer v. Bayer, 210 P. 452, 108 
Or. 311, motion to recall mandate 
allowed 216 P. 1028, 108 Or. 311. 

Pa.—Weist v. Jacoby, 62 Pa. 110— 
Chambers v. Lapsley, 7 Pa. 24— 
Commonwealth v. Nesbitt, 2 Pa. 
16—Ward v. Taylor, 1 Pa. 238, 


l Simon v. Keystone Coop. Grape 
Ass’n, Com.Pl. t 29 Erie Co. 234. 

R. I.—Granite Bldg. Corp. v. Greene, 
57 A. 649, 25 R.I. 586. 

S. C.—Fitch v. Heise, 1 Cheves 185. 
Tex.—Waurika Oil Ass’n v. Ellis, Civ. 

App., 267 S.W. 523—Osterritter v. 
Board, Civ. App., 91 S.W. 2d 750, er¬ 
ror dismissed—Walker v. Taylor, 
Civ.App., 56 S.W.2d 251—Cooper v. 
Colorado & S. Ry. Co., Civ.App., 
298 S.W. 612—Prairie Oil & Gas 
Co. v. State, Civ.App., 229 S.W. 585. 
Wash.—Cushing v. Williamsburg 
City F. Ins. Co., 30 P. 736, 4 Wash. 
538. 

Wis.—Thompson v. Reinhard, 11 Wis. 
293—Hibbard v. Bell, 3 Pinn. 190, 
3 Chandl. 206. 

18 C.J. p 1171 note 32. 

Affirmative pleas of dismissed de¬ 
fendant 

In suit for services rendered de¬ 
ceased against executor and devisee 
of deceased wherein devisee pre¬ 
sented affirmative defenses and de¬ 
murrer to some of them was sus¬ 
tained, whereupon plaintiff dismissed 
her suit against devisee without prej¬ 
udice, dismissal should not have been 
permitted without providing that af¬ 
firmative pleas inured to benefit of 
devisee, notwithstanding executor 
made no objection. 

Ky.—Ashabraner’s Ex'r v. Owens, 103 
S.W.2d 283, 267 Ky. 728. 

Defendant as to whom jury made no 

Tex.—Buchannan v. Gribble, Civ. 

App., 216 S.W. 899. 

Disclaimer 

Where a party, who has been made 
a defendant, disclaims any interest 
in the subject matter of the suit, and 
no relief is sought against him, the 
suit may be dismissed as to him. 

Ill.—Sawyer v. Campbell, 22 N.E. 458, 
130 Ill. 186. 

Tidholm v. Tidholm, 54 N.E.2d 
745, 322 Ill.App. 691. 

Md.—Hanson v. Worthington, 12 Md. 
418. 

Dismissal of Impeachment proceed¬ 
ing as to all members of county 
board of revenue except one held not 
release or discharge of that one. 

Ala.—Batson v. State, 113 So. 800, 216 
Ala. 275. 

Foreclosure 

Where plaintiff sold standing tim¬ 
ber to F, and F transferred by sale 
or mortgage his interest therein to 
H, who assumed payment of the pur¬ 
chase-money notes given by F to 
plaintiff, it was not error, in action 
against F and H to foreclose ven¬ 
dor's lien and for judgment on the 
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notes, to allow dismissal against F, 
who was bankrupt and not served, it 
not being matter of which H could 
complain that his interest alone be¬ 
ing foreclosed would not bring as 
much at the sale as would the in¬ 
terests of H and F if both were 
foreclosed, H by his pleading seeking 
no relief against F. 

Tex.—Halliday v. Crews, Civ.App., 
237 S.W. 600, dismissed for want of 
jurisdiction. 

Joinder of insurer as warranting mis¬ 
trial 

Where plaintiff joined defendant's 
insurer as a party and subsequently 
dismissed as to insurer, defendant's 
application for a mistrial on ground 
that jury were unnecessarily inform¬ 
ed that he was insured is addressed 
to discretion of court. 

N.J.—Stiles v. Maclean, 138 A. 119, 
103 N.J.Law 537. 

Or.—Bevan v. Templeman, 26 P.2d 
775, 145 Or. 279. 

Liability of other defendants con¬ 
tingent on that of dismissed par¬ 
ty 

In suit to recover on note and to 
set aside alleged fraudulent convey¬ 
ances by maker, where plaintiff had 
consented to absolute dismissal as 
against maker who had become bank¬ 
rupt, dismissal as to codefendants to 
whom maker had conveyed property- 
held proper, since existence of claim 
against maker was condition preced¬ 
ent to assertion of claim against co¬ 
defendants. 

Ky.—Citizens' Bank of Albany v. 

Huff, 76 S.W.2d 904, 256 Ky. 680. 
Mistrial 

Fact that plaintiff's counsel stated 
in argument that one defendant was 
guilty of negligence and that other 
defendant was not held not ground 
for directing mistrial, plaintiff hav¬ 
ing right to discontinue as to some 
defendants and continue as to others. 
Mo.—Peters v. Matthews-Thomas 

Freight & Express Co., App., 51 S. 
W.2d 139. 

Parties sued, in different capacities 
Where a person is sued in the 
same action as executor of one per¬ 
son and also as administrator of an¬ 
other, it is irregular to enter a non¬ 
suit so far as he is sued in the one 
capacity and a judgment against him 
in his other capacity; in such case a 
nolle prosequi is the proper course. 
N.C.—Buie v. Buie, 24 N.C. 87, 

Party joined by mistake 
Dismissal as to one defendant, 
joined by inadvertence of counsel, did 
not affect issues as against other de¬ 
fendant. 
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where defendants are sued jointly , 63 unless the de¬ 
fendants as to whom the action is dismissed are 
necessary parties 64 or are seeking affirmative re¬ 
lief . 65 The fact that a codefendant has filed a cross 
action against the defendant as to whom plaintiff 
seeks to dismiss does not bar the granting of that re¬ 
lief where the cross action may nevertheless be liti¬ 
gated in the same action . 66 The rule permitting a 
plaintiff to discontinue as to some of the defendants 
is most frequently applied to permit him to discon¬ 
tinue as to the defendants not served and to con¬ 
tinue as to those served . 67 

A dismissal as to one defendant does not alter the 
complaint or change the character of the action . 68 


27 c.j.s. 

When a suit has been discontinued or dismissed 
as to one or more of several defendants the latter 
thereupon cease to be parties to the record and are 
not concluded by any judgment rendered in the 
cause , 69 and it has been held that rendition of judg¬ 
ment against a defendant as to whom suit has been 
discontinued and who has not appeared makes the 
judgment bad as to all defendants . 70 Nevertheless, 
appearance of a defendant on whom no notice was 
served, and as to whom a discontinuance was en¬ 
tered, cures the discontinuance and judgment may 
then be rendered against all defendants . 71 A de¬ 
fendant against whom the action was dismissed 
cannot move to transfer the cause . 72 


Minn.—Kutina v. ComTbs, 231 N.W. 

194, 180 Minn. 467. 

Proceeding* in rem 

Under Civ.Code 1910 § 5688, pro¬ 
viding- that plaintiff may amend the 
declaration by striking one or more 
defendants and proceed against the 
others, where in a suit to foreclose 
a mortgage the mortgagor’s wife set 
up a claim of homestead and a claim 
to an equity by reason of her money 
having been used to buy the land to 
defeat plaintiff’s suit, but did not ask 
any affirmative relief against plain¬ 
tiff or her codefendant, plaintiff had 
the right to strike her name as de¬ 
fendant and discontinue the suit as 
to her, although the circumstances 
were such that the suit was a pro¬ 
ceeding in rem. 

Ga.—De Lay v. Latimer, 106 S.E. 901, 
151 Ga. 367. 

Waiver 

Improper discontinuance as to one 
defendant will not avail another who 
waives the objection by afterward 
appearing and defending the suit. 
Ala.—Walker v. Cuthbert, 10 Ala. 
213. 

Provision not applicable 

Where plaintiff moved to dismiss 
action against one of defendants, and 
that defendant joined in motion, pro¬ 
vision of Civil Practice Act with re¬ 
spect to voluntary dismissal was not 
applicable. 

Ill.—Schmalzl v. Derby Foods, 94 N. 
E,2d 86, 341 Ill.App. 390. 

63- Ill.—Fallen v. Rauguth, 253 Ill. 
App. 328—Posvic v. Harford, 211 
Ill.App. 273. 

La.—St. Pierre v. National Casualty 
Co., App., 2 So.2d 93. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429—United Societies 
of Greek Catholic Religion of U. S. 
v. Klochak, 16 A.2d 373, 340 Pa. 159 
—Dunlap Printing Co. v. Ryan, 119 
A. 714, 275 Pa. 556. 

M common law a discontinuance 


as to one of several joint defendants 
is discontinuance as to all. 

Fla.—Harrington v. Bowman, 143 So. 
651, 106 Fla. 86. 

64. U.S.—Interstate Refineries v. 
Barry, C.C.A.Mo., 7 F.2d 548. 

N.J.—Snediker v. Potts, 178 A. 573, 
13 N.J.Misc. 356. 

Tex.—Royal Petroleum Corporation 
v. McCallum, 135 S.W.2d 958, 134 
Tex. 543. 

Collins v. Herd, Civ.App., 295 S. 
W. 216. 

Necessary parties defendant see Par¬ 
ties §§ 41-49. 

65. Cal.—Lori, Limited v. Wolfe, 192 
P.2d 112, 85 C.A.2d 54. 

Ga.—Troup v. Martin, 122 S.E. 611, 
158 Ga 178. 

Neb.—Toop v. Palmer, 189 N.W. 394, 
108 Neb. 850. 

Tex.—Roberts v. Blud worth, Civ. 

App., 295 S.W. 210. 

18 C.J. p 1163 note 83. 

66. Ala.—Pure Milk Co. v. Salter, 
140 So. 386, 224 Ala. 417. 

Okl.—Amerman v. State, 239 P. 146, 
111 Okl. 174. 

67. Ala.—Smith v. Robinson, 11 Ala. 
270. 

Fla.—Bacon v. Green, 18 So. 870, 36 
Fla. 325. 

Ill.—Myerhoff v. Tinslar, 175 Ill.App. 
29. 

Ky.—Combs v. Warner, 8 Dana 87. 
Miss.—Wolley v. Bowie, 41 Miss. 
553. 

N.T.—Bates v. Reynolds, 20 N.Y.Su- 
per. 685. 

Tex.—Mooers v. Hunter, Civ.App., 45 
S.W.2d 387, error dismissed, Com. 
App., 67 S.W.2d 860—Sunshine Oil 
Corporation v. Dooley, Civ.App., 238 
S.W. 357. 

18 C.J. p 1165 note 12. 

Court need not have jurisdiction of 
person to dismiss action as to him. 
Tex.—Collins v. Herd, Civ.App., 295 
S.W. 216. 

Necessity of discontinuance 

(1) In some jurisdictions it is 
necessary to discontinue as to a party 
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not served, the court having no au¬ 
thority to render judgment against 
defendant served without some ac¬ 
tion putting the other out of the 
case. 

Ala.—Oliver v. Hutto, 5 Ala. 211. 
Ark.—Alston v. State Bank, 9 Ark. 
455. 

Fla.—Bacon v. Green, 18 So. 870, 36 
Fla. 325. 

Ky.—Bowmans v. Mize, 3 B.Mon. 320 
—Violet v. Waters, 1 J.J.Marsh. 
303. 

Miss.—Hunt v. Anderson, 33 Miss. 
559—Hughes v. Evans, 12 Miss. 
737—Dennison v, Lewis, 7 Miss- 
517. 

(2) On the other hand, it is held 
that the entry of a formal order of 
discontinuance is not necessary. 

Ala.—Greer & Walker v. Liipert 
Scales Co., 47 So. 307, 156 Ala. 
572. 

68. Miss.—Miller v. Northern Bank, 
34 Miss. 412. 

Ohio.—Lungard v. Bertram, 88 N.E. 

2d 308, 86 Ohio App. 392. 

18 C.J. p 1171 note 31. 

69. Cal.—Sere v. McGovern, 3 P. 
859, 65 C. 244. 

Rogers v. Transamerica Corpora¬ 
tion, 44 P.2d 635, 6 C.A.2d 340. 

Ind.—Feuerstein v. Baumeister, 8 N. 

E.2d 412, 103 Ind.App. 432. 

Mass.—Sweet v. Pecker, 111 N.E. 908, 
223 Mass. 286. 

Okl.—Corpus JUriB Secundum cited in 
Whitehead v. Williams, 165 P.2d 
618, 619, 196 Okl. 411. 

Tex.—Arcadia Refining Co. v. Cook, 
Civ.App., 146 S.W.2d 767, error dis¬ 
missed, judgment correct. 

18 C.J. p 1170 note 26. 

Effect of involuntary dismissal on co¬ 
defendants see infra § 77. 

7a Ark.—Inglish v. Watkins, 4 Ark. 
199. 

71. Ala.—Walker v. Chapman, 22 
Ala. 116. 

18 C.J. p 1171 note 28. 

72. Cal.—Reed v. Calderwood, 22 C. 
463. 
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Where separate suits for damages for negligence 
were brought by a husband and by a husband for 
damages for personal injuries to his wife, and a 
jury rendered separate verdicts as required by the 
statute, the court may permit the discontinuance of 
the case where suit has been brought by the husband 
alone for his own damages. 73 

Parties brought in by defendant. An original de¬ 
fendant has no right over the objection of plaintiff 
voluntarily to discontinue the action against addi¬ 
tional defendants brought in as parties by him. 73 - 5 

§31. - In Actions ex Contractu 

In an action ex contractu the plaintiff may discon¬ 
tinue as to some of the defendants and proceed as to the 
others, unless the party let out is a necessary party or 
the other defendants are prejudiced. 

In an action ex contractu plaintiff may discon¬ 
tinue as to some of the defendants and proceed as 
to the rest unless the party let out is a necessary 
party or the other defendants are prejudiced. 74 


DISMISSAL & NONSUIT §§ 30-81 

Joint contracts . Although there is authority to 
the contrary, usually based on statutes, 75 the gen¬ 
eral rule is that in an action on a joint contract or 
obligation, a dismissal, discontinuance, or nonsuit 
as to one or more defendants served with process 
operates as a dismissal, discontinuance, or nonsuit 
as to all. 76 This rule does not apply to prevent a 
discontinuance as to a defendant who is not in fact 
one of the joint obligors 77 or who is a nonresident 
of the state so that he cannot be served, 78 or who 
makes a defense personal to himself. 79 Thus, plain¬ 
tiff may discontinue as to a defendant who pleads 
infancy, 80 or discharge in bankruptcy, 81 and pro¬ 
ceed against the other defendants. 

Joint and several contracts. Although a rule to 
the contrary prevails in some jurisdictions, 82 the 
majority rule is that in an action against several 
defendants on a joint and several contract plaintiff 
may dismiss, discontinue, or enter a nolle prosequi 
against one or more of the defendants and proceed 
to judgment against the others, 83 unless the rights 


73. Pa.—Wise v. Frey, 22 Westmore¬ 
land Co.L.J. 176. 

73.5 Pa.—Staccone v. Scranton- 
Spring Brook Water Service Co., 
5 Pa.Dist. & Co.2d 191, 5 Lycoming 
93. 

74. Cal.—Abbott v. Limited Mut. 
Compensation Ins. Co., 86 P.2d 961, 
30 C.A.2d 157. 

Dismissal of coplaintiff 

A suit by two joint obligees for 
breach of the contract cannot be 
maintained by one of them after it 
has been voluntarily dismissed as to 
the other. 

Mo.—Townsend v. Roof, 237 S.W. 189, 
210 Mo.App. 293. 

75. Ill.—Corn Planter Refining Co. v. 
George R. Jenkins & Co., 217 Ill. 
App. 139—Teich v. Ayer, 213 Ill. 
App. 41—See Posvic v. Harford, 211 
Ill.App. 273—McDermott v. Gub- 
bing, 25 Ill.App. 641. 

18 C.J. p 1163 notes 81, 82, p 1165 
note 12 [c]. 

Statute applies to actions pending 
at time of its adoption. 

Ala.—Herron v. Rawleigh Medical 
Co., 81 So. 692, 17 AIa.App. 55. 

76. Fla.—Alderman v. Puleston, 24 
So.2d 627, 156 Fla, 731. 

Ga.—Wall v. Wall, 168 S.E. 893, 176 
Ga. 757. 

Idaho.— Corpus Juris Secundum 
quoted In Bailey v. Davis, 267 P. 
2d 631, 633, 75 Idaho 73, 44 A.L.R. 
2d 575. 

Ky.—Trigg y. Christmill, 4 Bibb 455. 
Mich.—Strohschein v. Kranich, 122 N. 
W. 178, 157 Mich. 3—Anderson v. 
Robinson, 38 Mich. 407. 

N.Y.—Hall v. Rochester, 3 Cow. 374. 
18 C.J. p 1163 note 80. 


Action both tort and contract 

Dismissal of action, partaking of 
nature of contract and tort, against 
one of defendants, waived portion 
of action construable as being ex 
contractu. 

Ga.—Wall v. Wall, 168 S.E. 893, 176 
Ga, 757. 

77. Idaho.—Corpus Juris Secundum 
quoted in Bailey v. Davis, 267 P.2d 
631, 633, 75 Idaho 73, 44 A.L.R.2d 
575. 

Ill.—Sullivan v. Mulvihill, 252 Ill. 
App. 567. 

N.J.—Gibson Refrigerator Co. v. 

Brody, 146 A. 872, 7 N.J.Misc. 647. 
Pa.—The Scrantonian v. Brown, 36 
Pa,Super. 170. 

18 C.J. p 1164 notes 1, 3. 

78. U.S.—Barton v. Petit & Bayard, 
Va., 7 Cranch 194, 3 L.Ed. 313. 

Idaho.—Corpus Juris Secundum 

quoted in Bailey v, Davis, 267 P.2d 
631, 633, 75 Idaho 73, 44 A.L.R.2d 
575. 

Tex.—Buchanan v. Hart, Civ.App., 
250 S.W. 765. 

18 C.J. p 1164 note 5. 

79. U.S.—Hamer v. Pennell, C.C.A. 
Fla., 86 F.2d 227. 

Idaho.—Corpus Juris Secundum 

quoted in Bailey v. Davis, 267 P.2d 
631, 633, 75 Idaho 73, 44 A.L,R.2d 
575. 

18 C.J. p 1163 notes 89, 90, p 1164 
notes 91-96. 

Discontinuance necessary 

Where the action is against three 
joint defendants, and two of such 
defendants show a valid discharge, 
if plaintiff does not take a discon¬ 
tinuance as to them a judgment in 
his favor against the third defend¬ 
ant will not be sustained. 
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Mich.—Beekman v. Sylvester, 66 N. 
W. 1093, 109 Mich. 183. 

80. D.C.—Rhees v. Morris, 280 F. 
1001, 52 App.D.C. 27. 

Idaho.—Corpus Juris Secundum 
quoted in Bailey v. Davis, 267 P. 
2d 631, 633, 75 Idaho 73, 44 A.L.R. 
2d 575. 

Mass.—Woodward v. Newhall, 1 
Pick. 500. 

18 C.J. p 1163 note 90. 

81. Idaho.—Corpus Juris Secundum 
quoted in Bailey v. Davis, 267 P.2d 
631, 633, 75 Idaho 73, 44 A.L.R.2d 
575. 

Ill.—Seymour v. O. S. Richardson 
Fueling Co., 68 N.E. 716, 205 Ill. 
77. 

Me.—First Nat. Bank of Pittsfield 
v. Morong, 82 A.2d 98, 146 Me. 
430. 

18 C.J. p 1164 note 93. 

82. Colo.—Whitescarver v. Waldo, 
194 P. 618, 69 Colo. 356. 

Fla.—Harrington v. Bowman, 143 Sa 
651, 106 Fla. 86. 

18 C.J. p 1164 note 97. 

83. Fla.—Cracowaner v. Carlton Nat. 
Bank, 124 So. 275, 98 Fla. 792, 
followed in Wright v. Tatarian, 131 
So. 133, 100 Fla, 1366. 

Ga.—Doody Co. v. Jeff coat, 56 S.E. 
421, 127 Ga. 301. 

Ill.—See Walter v. Dillner, 201 Ill 
App. 540. 

Miss.—Peyton v. Scott, 1 Miss. 870. 
Mo.—People's Bank of Glasgow v. 
Yager, 46 S.W.2d 685, 329 Mo. 
767. 

Okl.—Corpus Juris cited in White- 
head v. Williams, 165 P.2d 618, 619, 
196 Okl. 411. 

18 C.J. p 1164 note 98. 



§§ 31-32 DISMISSAL & NONSUIT 

of the others would be so impaired that they would 
be placed in a worse condition than if defendant 
dismissed had been omitted in bringing the action. 84 

Principal and surety . Unless the surety will be 
prejudiced thereby, 85 a suit against principal and 
surety may be dismissed as to the principal and con¬ 
tinued as to the surety when their liability is joint 
and several, 86 or where under the statute the princi¬ 
pal is not a necessary party to the suit. 87 Under 
some statutes, a discontinuance of the suit as to 
the principal bars a judgment against the surety, 
unless it is shown that such principal resided out of 
the state or in such part of the state that he cannot 
be reached by ordinary process of law. 88 A suit 
may be dismissed as to the surety and proceeded 
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with as to the principal, if the surety is not a neces¬ 
sary or proper party to the suit, 89 or where the 
surety is not served with process, 90 or where there 
cannot be a joint recovery against both. 91 

§ 32. -In Actions ex Delicto 

As a general rule, In an action of tort, the plaintiff 
may at any stage of the cause enter a nolle prosequi, dis¬ 
miss, or discontinue as to some of the defendants with¬ 
out discharging the others, even though the defendants 
are sued as joint tort-feasors, but the court may, in its 
discretion, refuse to dismiss as to one of the defendants 
where it would prejudice the others. 

As a general rule, in an action of tort, plaintiff 
may at any stage of the cause enter a nolle prose¬ 
qui, dismiss, or discontinue as to some of the de¬ 
fendants without discharging the others, 92 even 


Failure to proceed; mistrial 

Where a nonsuit was entered as to 
two of three parties sued individual¬ 
ly and as copartners and plaintiff 
failed to proceed against remaining 
defendant alone as it should have, 
discharge of jury before verdict as 
to such defendant was a mistrial as 
to him. 

Pa.—RKO Distributing Corporation v. 
Fretz, 184 A. 315, 121 Pa.Super. 
605. 

84. Tex.—Horton v. Wheeler, 17 
Tex. 52. 

85. Mass.—Chaffee v. Jones, 19 Pick. 
260. 

18 C.J. p 1165 note 25. 

88. Ga.—Cone v. American Surety 
Co., 116 S.E. 648, 29 Ga.App. 676. 
Md.—-Sharp v. State, 109 A. 454, 135 
Md. 551. 

18 C.J. p 1165 note 24. 

87. Ill.—Kaspar v. People, 82 N.E. 
816, 230 Ill. 342. 

18 C.J. p 1165 note 26. 

88. Ariz.—First Nat. Bank v. Stand¬ 
ard Accident Ins. Co., 297 P. 864, 

38 Ariz. 77. 

Tex.—National Surety Co. v. United 
Brick & Tile Co., Civ.App., 71 S.W. 
2d 937, error dismissed. 

18 C.J. p 1166 note 27. 

89. Tex.—Cole v. Robertson, 6 Tex. 
356, 55 Am.D. 784. 

18 C.J. p 1166 note 28. 

90. Tex.—Pleasants v. State, 15 S.W. 
43, 29 Tex.App. 214. 

81- Vt.—Powers v. Thayer, 30 Vt. 
361. 

92. U.S.—New York, N. H. & H. R. 
Co. v. Halstead, N.Y., 218 F. 455, 
133 C.C.A. 1. 

Bank of California, N. A., v. 
American Fruit Growers, D.C. 
Wash., 41 F.Supp. 967. 

Cal.—Key v. Caldwell, 104 P.2d 87, 

39 C.A.2d 698—Johnson v. Pick¬ 
wick Stages System, 291 P. 611, 
108 C.A. 709—Waterhouse-Wilcox 


Co. v. Betz & Mabrey, 238 P. 763, 
73 C.A. 236. 

Colo.—Corpus Juris quoted in Boul- 
derado Motors v. Peterson, 66 P.2d 
1271, 1272, 100 Colo. 243. 

Ga.—Wall v. Wall, 168 S.E. 893, 176 
Ga. 757. 

Ill.—Goldberg v. Capitol Freight 
Lines, 47 N.E.2d 67, 382 Ill. 283— 
Minnis v. Friend, 196 N.E. 191, 360 
Ill. 328. 

Corpus Juris quoted in Cherkez- 
ian v. Julin, 259 Ill.App. 155, 157— 
Lasley v. Crawford, 228 Ill.App. 590 
—Math v. Chicago City R. Co., 148 
Ill.App. 379, reversed on other 
grounds 90 N.E. 235, 243 Ill. 114. 
Ky.—Monahan v. Schwartz, 108 S.W. 

285, 128 Ky. 375, 32 Ky.L. 1285. 
La.—Martin v. Sterkx, 83 So. 776, 146 
La. 489. 

Gomer v. Anding, App., 146 So. 
704, rehearing denied 147 So. 545. 
Mo.—Baumgartner v. Kansas City, 
204 S.W.2d 689—State ex rel. v. 
Haid, 40 S.W.2d 1048, 328 Mo. 208 
—Corpus Juris cited in Stith v. 
J. J. Newberry Co., 79 S.W.2d 447, 
462, 336 Mo. 467—Corpus Juris 

cited in Keyes v. Chicago, B. & Q. 
R. Co., 31 S.W.2d 50, 61, 326 Mo. 
236. 

Gay v. Kansas City Public Serv¬ 
ice Co., App., 77 S.W.2d 133— 
Weathers v. Kansas City Southern 
R. Co., 86 S.W. 908, 111 Mo.App. 
315. 

N.Y.—Tanzer v. Breen, 116 N.Y.S. 
110, 131 App.Div. 654. 

Schwartz v. City of New York, 25 
N.Y.S.2d 964. 

N.C.—Everett v. Yopp, 100 S.E.2d 
221, 247 N.C. 38. 

Pa.—Kozemchak v. Garner, 61 A.2d 
375, 163 Pa.Super. 328. 

Shearer v. Rasbridge, 27 Pa.Dist. 
& Co. 47, 28 Berks.Co. 150. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Morris, Civ.App., 248 S.W. 57— 
Davis v. Smith, Civ.App., 246 S.W. 
1103. 

Vt.—Murray v. Nelson, 122 A. 519, 
97 Vt. 101. 


Va.—Staunton Mut. Tel. Co. v. Bu¬ 
chanan, 62 S.E. 928, 108 Va. 810. 

18 C.J. p 1162 note 78. 

Actual, not imputed, notice 

In an action against a carrier and 
Pullman Company for leaving a sick 
passenger at the station after having 
been notified of her intention to 
board a Pullman, it was not error, 
as against the railway, to dismiss 
as to the Pullman company, although 
notice through the Pullman em¬ 
ployees of the passenger’s intention 
to board had been given the carrier, 
plaintiff not relying alone on such 
notice, but upon actual notice to the 
railway’s agents. 

S.C.—Spigener v. Seaboard Air Line 
Ry., 98 S.E. 330, 111 S.C. 405. 
Master and servant 

(1) In joint action of tort against 
master and servant for injuries re¬ 
ceived in automobile collision, plain¬ 
tiff may dismiss as to servant for 
reason not going to merits without 
impairment of right to proceed 
against master, notwithstanding that 
master is liable only under doctrine 
of respondeat superior. 

Okl.—Corpus Juris Secundum cited in 
Employers Cas. Co. v. Barnett, 235 
P.2d 685, 689, 205 Okl. 73. 

Wash.—James v. Ellis, 269 P.2d 573, 
44 Wash.2d 599. 

W.Va.— Corpus Juris cited in O’Dell 
v. Universal Credit Co., 191 S.E. 
568, 570, 118 W.Va. 678. 

(2) Permitting plaintiff to take 
nonsuit as to defendant truck driver, 
not as to his employer, held dis¬ 
cretionary. 

U.S.—Chr. Heurich Brewing Co. v. 
McGavin, 16 F.2d 334, 56 App.D.C. 
389. 

(3) Under Cahill St. c 110 par 39, 
and c 7 par 1, there was no abuse of 
discretion in permitting an action 
by an employer to recover for in¬ 
juries to plaintiff’s employee to be 
dismissed as to the driver of the 
truck causing the injury, and the 
declaration to be amended according- 
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though defendants are sued as joint tort-feasors, 93 
but the court may, in its discretion, refuse to per¬ 
mit a discontinuance as to one defendant where it 
would prejudice the others. 94 

A dismissal as to one or more joint tort-feasors 


DISMISSAL & NONSUIT § 32 

in the form of a retraxit applies to and releases 
other joint tort-feasors only where the dismissal is 
made under circumstances which indicate an inten¬ 
tion to settle fully the entire controversy, 95 but it 
does not affect a separate cause of action against 


ly after a verdict against both such 
driver and the employer of the driver 
and before judgment. 

Ill.—Bauer v. Rusetos & Co., 225 
Ill.App. 37. 

(4) In action against corporation 
and manager thereof to recover dam¬ 
ages for manager's refusal to issue 
service letter to plaintiff on termi¬ 
nation of his employment by cor¬ 
poration, where plaintiff dismissed 
suit against manager, as he had right 
to do, before submission of case to 
jury, although court sustained man¬ 
ager’s demurrer to plaintiff’s evi¬ 
dence overruling of corporation’s de¬ 
murrer at close of all evidence on 
ground that ruling on manager's de¬ 
murrer absolved corporation from 
liability under respondeat superior 
doctrine was not error. 

Mo.—Burens v. Wolfe Wear-U-Well 
Corp., 158 S.W.2d 175, 236 Mo.App. 
892. 

(5) In action against owner and 
driver of truck for injuries sustained 
in collision with truck, where owner's 
liability was predicated solely on 
driver’s negligence, but action was 
dismissed with prejudice as against 
driver on plaintiffs* motion, plaintiffs 
could not recover from owner, since 
he was not a joint tort-feasor, but 
his liability was solely derivative. 
Ariz.—De Graff v. Smith, 157 P.2d 

342, 62 Ariz. 261. 

Sight of contribution 

Right of plaintiff to dismiss ac¬ 
tion as to one defendant at any stage 
of proceedings is paramount to right 
of contribution among defendants. 
Mo.—Lavignon v. Dietzel, 34 S-W.2d 

92. 

Where plaintiff in covenant not to 
sue one of several defendants in 
wrongful death action reserved rights 
against all other defendants, court 
had just cause to grant plaintiff's 
request to dismiss action without 
prejudice as to covenantee. 

Cal.—Holtz v. United Plumbing & 
Heating Co., 319 P.2d 617. 

Consent 

On record presented, in automobile- 
truck collision case, truck owner’s 
counsel would have to be held to 
have consented, by words and con¬ 
duct, to dismissal of action as to 
truck driver without prejudice. 

Cal.—Applegate v. Wilson, App., 319 
P.2d 401. 

93. U.S.—Jenkins v. Southern Pac. 
Co., D.C.Cal., 17 F.Supp. 820, re¬ 
versed on other grounds, C.C.A., 
Jenkins v. Pullman Co., 96 P.2d 
405, affirmed Pullman Co. v. Jen¬ 


kins, 59 S.Ct. 347, 305 U.S. 534, 83 
L.Ed. 334. 

Ariz. —Smith v. Pinner, 201 P.2d 741, 
68 Ariz. 115. 

Cal.— Corpus Juris cited in Johnson 
v. Pickwick Stages System, 291 P. 
611, 613, 108 C.A. 279. 

Ga.—City of Atlanta v. Harris, 182 
S.E. 202, 52 Ga.App. 56. 

Ill.—Hawley v. Zdrojeski, 84 N.E.2d 
163, 336 Ill.App. 392—Koltz v. Ja- 
haaske, 38 N.E.2d 973, 312 Ill. 
App. 623—Onyschuk v. A. Vincent 
Sons Co., 277 Ill.App. 414. See 
Klaproth v. Greenberg, 147 IlLApp. 
380. 

Md.—Thompson v. Sun Cab Co., 184 
A. 576, 170 Md. 299. 

Miss.—City of Meridian v. McCoy, 43 
So.2d 883. 

Mo.—Kregain v. Blake, 239 S.W. 495, 
292 Mo. 498. 

Gay v. Kansas City Public Serv¬ 
ice Co., App., 77 S.W.2d 133— 
Plenner v. Southwest Missouri R. 
Co., 290 S.W. 78, 221 Mo.App. 160 
—Hunter Land & Development Co. 
v. Caruthersville Stave & Head¬ 
ing Co., 9 S.W.2d 531, 223 Mo.App. 
132—Hendrix v. Corning, 214 S.W. 
253, 201 Mo.App. 555. 

N.M.— Corpus Juris cited in Miranda 
v. Halama-Enderstein Co., 18 P.2d 
1019, 1020, 37 N.M. 87. 

N.C.—Evans v. Elliott, 17 S.E.2d 125, 
220 N.C. 253. 

N.D.—Farmers' State Bank of Cathay 
v. Jeske, 197 N.W. 854, 50 N.D. 
813. 

Okl.— Corpus Juris Secundum cited in 
Employers Cas. Co. v. Barnett, 235 
P.2d 685, 689, 205 Okl. 73. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

Shroyer v. Sunbury Daily Item, 
Com.Pl., 21 Northumb.Leg.J. 263. 
W.Va.— Corpus Juris cited in O’Dell 
v. Universal Credit Co., 191 S.E. 
568, 570, 118 W.Va. 678. 

Wyo.— Corpus Juris cited in Day v. 
* Smith, 30 P.2d 786, 790, 46 Wyo. 
515. 

Conspiracy 

“The right to relief 
against such defendants as were 
found implicated in the conspiracy 
. . . is not impaired by the fail¬ 

ure to establish the charge against 
others dismissed out of the case.” 
Ill.—Voungquist v. Hunter, 227 Ill. 

App. 152, 159. 

18 C.J. p 1163 note 79. 

On return of separate verdicts 
against two tort-feasors, plaintiff 
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may have verdict set aside as to one 
defendant. 

Ill.—Eimer v. Miller, 255 Ill.App. 
465. 

Dismissal as to one defendant after 
joint verdict returned 
Where, after a joint verdict against 
the two defendants in a personal in¬ 
jury action had been returned, plain¬ 
tiff moved to dismiss the cause as to 
one of the defendants and the motion 
was granted, the discontinuance as 
to the one defendant worked a dis¬ 
continuance also as to the other de¬ 
fendant. 

Ill.—Keys v. North, 271 HLApp. 119. 

Where verdict improperly assesses 
several damages, court could prop¬ 
erly order dismissal of one defend¬ 
ant and entry of judgment against 
codefendant for amount of verdict 
awarded against him. 

Tenn.—Caldwell v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 355. 

Dismissal as release 

(1) A voluntary dismissal as to one 
defendant will not operate as a 
release of a codefendant unless it 
appears that the defendants are joint 
tort-feasors and that plaintiff has 
received some satisfaction for such 
dismissal. 

Cal.—Key v. Caldwell, 104 P.2d 87, 39 
C.A.2d 698—Commercial Transfer 
v. Daigh & Stewart, 91 P.2d 951, 
33 C.A.2d 370—Barsha v. Metro- 
Goldwyn-Mayer, 90 P.2d 371, 32 C. 
A.2d 556. 

(2) In action against vendor and 
agent for misrepresentations, dis¬ 
missal as to vendor in consideration 
of compensation for injuries would 
release agent as joint tort-feasor. 
Cal.—Abbott v. Goodyear Tire & Rub¬ 
ber Co., 3 F.2d 56, 116 C.A. 665. 

94. N.C.—Smith v. Kappas, 12 S.E. 
2d 693, 218 N.C. 758, modified on 
other grounds, 15 S.E.2d 375, 219 
N.C. 850. 

S.C.—Bell v. Clinton Oil Mill, 124 S.E. 
7, 129 S.C. 242. 

95. U.S.—Jenkins v. Southern Pac. 
Co., D.C.CaI., 17 F.Supp. 820, re¬ 
versed on other grounds, C.C.A., 
Jenkins v. Pullman Co., 96 F.2d 
405, affirmed 59 S.Ct 347, 305 U.S. 
534, 83 L.Ed. 334. 

Cal.— Lewis v. Johnson, 86 P.2d 99, 
12 C.2d 558. 

Markwell v. Swift & Co., 272 P.2d 
47, 126 C.A.2d 245—Key v. Caldwell, 
104 P.2d 87, 39 C.A.2d 698—Com¬ 
mercial Transfer v. Daigh & Stew¬ 
art, 91 P.2d 951, 33 C.A.2d 370— 
Bogardus v. O'Dea, 287 P. 149, 105 
C.A. 189. 
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one of the defendants which had been improperly 
joined in the suit. 96 

§ 33. Procedure to Effect Dismissal, Discon¬ 
tinuance, or Nonsuit 

Where a statute prescribes the procedure to obtain 
a nonsuit. It must be followed; but in the absence of such 
a statute a dismissal or nonsuit may be taken in an in¬ 
formal manner. 

Where the procedure to be followed to obtain a 
nonsuit, discontinuance, or dismissal is prescribed 
by statute or rule of court, plaintiff must follow 
such procedure to obtain the requested relief, 97 and 
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the allowance of plaintiff's motion for nonsuit in 
the absence of any attempt to comply with the pro¬ 
visions of the statute is unwarranted. 97 - 5 Under 
some statutes plaintiff may discontinue or dismiss 
where entitled to do so, as of course, by filing a writ¬ 
ten order or notice in the form prescribed by stat¬ 
ute with the clerk; 98 but such statutes do not pre¬ 
clude plaintiff from making his application for a 
discontinuance to the court. 99 

Unless a formal discontinuance, dismissal, or 
nonsuit is required by statute, it may be made in an 
informal manner by any conduct indicating an in¬ 
tention not to proceed with the cause, 1 but not by 


Affirmative defenses of retraxit not 
necessary 

Where, during course of trial, a 
judgment of dismissal was entered 
against two joint tort-feasors on 
plaintiff's motion pursuant to stipu¬ 
lation for consideration, it was un¬ 
necessary for remaining joint tort¬ 
feasors to request leave to amend to 
set up affirmative defense of re¬ 
traxit. 

Cal.—Markwell v. Swift & Co., 272 P. 
2d 47, 126 C.A.2d 245. 

96. Cal.—Bogardus v. O’Dea, 287 P. 
149, 105 C.A. 189. 

97. Ill.—Flassig v. Newman, 47 N. 
E.2d 527, 317 Ill.App. 635—Lyndon 
v. Trust Co. of Chicago, 34 N.E. 
2d 744, 310 Ill.App. 540—Gunder¬ 
son v. First Nat. Bank, 16 N.E.2d 
306, 296 Ill.App. 111. 

R.I.—Providence Buick Co. v. Klein, 
124 A. 729, 46 B.I. 45. 

Wash.—McKay v. McKay, 287 P.2d 
330, 47 Wash.2d 301. 

Motion in open court 

La.—Succession of Jones, 190 So. 

581, 193 La. 360. 

Presence of attorney 

Refusal to sigh judgment of volun¬ 
tary nonsuit on ground that plain¬ 
tiff's attorney was not before court 
held not error. 

N.C.—Waddell v.. Aycock, 142 S.E. 

10, 195 N.C. 268. 

Bight to amend complaint 
Plaintiff by applying for nonsuit 
after demurrer to complaint was sus¬ 
tained with leave to amend, did not 
lose her right to proceed with the 
action if the application was de¬ 
nied. 

Wash.—In re Frye's Estate, 88 P.2d 
576, 198 Wash. 406. 

Dismissal by transferor court 
Where plaintiffs did not pay fees 
and costs for transfer of action from 
superior court wherein it was com¬ 
menced to superior court of another 
county for trial during year after 
entry of transfer order, transferee 
court did not acquire jurisdiction of 
ease, and since transferor court had 
no jurisdiction thereof, - plaintiffs 


were not entitled to entry of order 
of voluntary dismissal by clerk of 
such court. 

Cal.—London v. Morrison, 222 P.2d 
941, 99 C.A.2d 876. 

Failure to file stipulation or affidavit 
Purpose of statute requiring either 
a stipulation from defendant or filing 
of special motion supported by affi¬ 
davit as prerequisite to dismissal 
was to prevent a voluntary dismiss¬ 
al where it would be unfair or un¬ 
just to defendant to permit it; but 
irregularities with respect to dis¬ 
missal by plaintiff without either 
filing a stipulation or a special mo¬ 
tion supported by affidavit in ac¬ 
cordance with statute were waived 
by failure of adverse party to object 
thereto. 

Ill.—Fidelity & Cas. Co. of N. T. v. 
Heitman Trust Co., 46 N.E.2d 155, 
317 Ill.App. 256. 

Motion mailed to wrong place 

Merely mailing motion for non¬ 
suit to trial court addressed to wrong 
address, and doing nothing more, 
was not sufficient to accomplish pur¬ 
pose of filing and presenting mo¬ 
tion to court, especially where mo¬ 
tion so mailed never reached trial 
court and was never filed or called to 
attention of court, but rather lay in 
sealed envelope in office of trial court 
for indeterminate period of time. 
Tex.—Lovelace v. Shawhart, Civ.App., 
283 S.W.2d 74. 

Denial not error 

The denial of a motion for leave 
to file a discontinuance in “the form 
attached" was not error where no 
form was attached to the motion. 
Mass.—Boyle v. Building Inspector of 
• Malden, 99 N.E.2d 925, 327 Mass. 
564. 

97.5 Ill.—Warren v. Tost, 45 N.E.2d 
590, 317 Ill.App. 79. 

98. Ark.—Missouri Pac. R. Co. v. 
Haigler, 158 S.W.2d 703, 203 Ark. 
804. 

Cal.—Nickola v. Superior Court in 
and for Sutter County, 245 P.2d 20, 
111 C.A.2d 620—Rogers V. Trans- | 
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america Corporation, 44 F.2d 635, 
6 C.A.2d 340. 

Okl.—Huddleston v. Texas Co., 63 P. 
2d 707, 178 Okl. 581—Naylor v! 
Eastman Nat. Bank, 232 P. 73, 107 
Okl. 208. 

18 C.J. p 1166 note 31. 

Notice to court 

Under some statutes the election to 
take a nonsuit must be brought to 
the attention of the court before 
definite announcement of his deci¬ 
sion; filing notice of such election 
with the clerk is not sufficient. 

Tex.—To well v. To well, Civ.App., 164 
S.W. 23. 

Telegram instructing clerk of court 
to “discontinue" case entitled plain¬ 
tiff to dismissal before trial. 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 274 P. 192, 51 Nev. 275. 

99. Mont.—Graham v. Superior 

Mines, 49 P.2d 443, 100 Mont 427. 
18 C.J. p 1166 note 31 [a]. 

1. Ala.—Harrell v. Henderson, 69 So. 

2d 868, 260 Ala. 211. 

Conn.—Gruskay v. Simenauskas, 140 
A. 724, 107 Conn. 380. 

Okl.—Halley v. Graham, 42 P.2d 824, 
171 Okl. 276. 

Pa.—City of New York v. Span- 
nuth, 2 Pa.Dist. & Co. 218, 18 Sch. 
Leg.Rec. 407. 

Old Reading Brewery, Inc. v. 
Lebanon Valley Brewing Co., Com. 
PI., 4 Lebanon 294—Fry Roofing 
Co. v. Union, Com.Pl., 27 Leh.L.J. 
98, 70 York Leg.Rec. 148. 

Tex.—Corpus Juris cited in. Sharp v. 
Hall, Civ.App., 49 S.W.2d 523, 525, 
error refused. 

18 C.J. p 1166 notes 34-37. 

Filing of written motion 

Under statute providing that suits 
may be dismissed in writing out of 
term time as well as in term and 
further costs stopped, chancellor in 
his discretion could allow a volun¬ 
tary dismissal of suit to invalidate 
a tax title regardless whether a 
written motion for dismissal had 
been filed. 

Tenn.—Lyle v. De Bord, 206 S.W.2d 
392,-185 Tenn. 380. 
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conduct which does not clearly indicate such an Filing an amended complaint which omits de¬ 
intention 2 or by an improper proceeding. 2 * 6 Thus fendants originally named is a discontinuance as 
an action will be considered as discontinued or dis- to them. 6 Similarly, entering judgment against 
missed by plaintiff’s statement in open court that only some defendants may operate as a dismissal 
he will not proceed with the case, 3 or that the case as to the others. 7 Amending the pleadings so as to 
has been settled, 4 or by his absenting himself from change the substance of the issues to be adjudicated 
court when his presence is required there for pur- is in effect a dismissal of the existing action and 
poses of the impending trial; 5 but once plaintiff the commencement of a new one. 8 
resorts to court procedures for relief he cannot Unless a counterclaim has been pleaded as a de- 
bring the case to an end merely by withdrawing his fense, 8 * 5 plaintiff’s motion for a nonsuit need not 
petition from the clerk’s office. 5 * 5 state any grounds therefor. 9 If an attorney’s au- 


Notice to court that plaintiff fte-. 
sires dismissal authorizes nonsuit. 
Iowa.—Sullivan v. Coakley, 217 NW. 
820, 205 Iowa 225. 

Statement that plaintiff desires the 
case dismissed made by plaintiffs 
counsel does not relieve defendant’s 
counsel from seeing that the case is 
actually dismissed. 

Ga.—Penn v. McGhee, 65 S.E. 686, 
6 Ga.App. 631. 

Taxing costs as estoppel 

If a discontinuance filed is inef¬ 
fective, defendant should move to 
set it aside, and, if he treats it as 
good in taxing costs, an objection 
thereafter is too late. 

Mich.—Garfield v. Mansfield Steel 
Corporation, 194 N.W. 526, 223 

Mich. 694. 

2. N.Y.—Ralli v. Pearsall, 74 N.Y.S. 

620, 69 App.Div. 254. 

Ohio.—Hart v. Guardian Trust Co., 
Com.Fl., 84 N.E.2d 86. 

Statement of plaintiff that “Well, 
I guess I’ll have to dismiss it" was 
not a statement that plaintiff was 
dismissing the case or requesting 
the court for an order of dismissal 
and was not the basis for an in¬ 
voluntary dismissal with prejudice 
for failure of such plaintiff to prose¬ 
cute. 

Colo.—Merwin v. Ideal Cement Co., 
263 P.2d 1021, 128 Colo. 503. 
Withdrawing submission of a case 
and filing an additional paragraph to 
the complaint is not a dismissal of 
the action. 

Ind.—Denney v. Reber, 114 N.E. 424, 
63 Ind.App. 192. 

The mere filing of plaintiff’s mo¬ 
tion, not acted on by court, to dis¬ 
miss suit because of compromise set¬ 
tlement thereof, did not have ef¬ 
fect of dismissal ipso facto, particu¬ 
larly where plaintiff returned full 
amount received in settlement, re¬ 
pudiated compromise, and filed suit 
to set it aside. 

La.—Succession of Jones, 190 So. 
581, 193 La. 360. 

2.5 Rule to show cause 
Rule by plaintiff to show cause 
why he should not be permitted to 
enter a voluntary nonsuit is not the 
27 C. J.S.—24 


proper proceeding because the suffer¬ 
ing of a voluntary nonsuit is neither 
a matter for the exercise of the 
court’s discretion nor one to be done 
under the court’s guidance. 

Fa.—Hix v. Womelsdorf Bank & 
Trust Co., 51 Pa.Dist. & Co. 334, 
35 Berks Co. 229, 57 York Leg.Rec. 

155. 

3. Tex.—In re Greer, Civ.App., 41 
S.W.2d 351, error dismissed. 

4. Ga.—Jackson v. Taylor, 150 S.E. 

156, 169 Ga. 300. 

5. N.C.—Bynum v. Powe, 2 S.E. 170, 
97 N.C. 374. 

Pa.—Felts v. Delaware, etc., R. Co., 
33 A. 97, 170 Pa. 432. 

5.5 Ky.—Gruber v. Holbert, 225 S.W. 
2d 660, 312 Ky. 55. 

6. Ala.—Mock v. Walker, 42 Ala- 

668 . 

Cal.— Corpus Juris cited in Butchart 
v. Moorhead, 282 P. 23, 25, 101 C. 
A. 659— Corpus Juris cited in 
Schlake v. MacConnell, 230 P. 974, 
975, 69 C.A. 207. 

S.C.—Hambright v. Southern Ry., 
Carolina Division, 82 S.E. 416, 98 
S.C. 219. 

Tex.—Ridley v. McCallum, 163 S.W. 
2d 833, 139 Tex. 540. 

National Surety Co. v. United 
Brick & Tile Co., Civ.App., 71 S. 
W.2d 937, error dismissed— Corpus 
Juris cited in St. Louis Southwest¬ 
ern Ry. Co. v. Texas Packing Co., 
CivApp., 253 S.W. 864, 868—Owens 
v. Caraway, Civ.App., 110 S.W. 474. 
18 C.J. p 1166 note 41. 

Summons for two defendants; decla¬ 
ration as to one 

After filing of praecipe for sum¬ 
mons against two defendants, filing 
declaration against one amounts to 
dismissal as to the other. 

Ill.—Ruedger v. Toledo, P. & W. Ry. 
Co., 247 Ill.App. 388. 

Amendment adding a party held to 
be a discontinuance of the original 
suit and the institution of a new one. 
Ala.—White v. Bills Bros., 110 So. 
156, 21 Ala-App. 572. 

Failure to except to Instruction di¬ 
recting verdict for certain defend¬ 
ants amounted to voluntary dismiss¬ 
al as to those defendants. 

369 


Mo.—State ex rel. Porter v. Falken- 
hainer, 296 S.W. 386, 317 Mo. 707. 
Necessary party; acting as party 
Where the original petition by the 
residuary legatees of the estate of a 
husband joined not only the hus¬ 
band’s executor, but the executor and 
residuary legatee of the wife’s es¬ 
tate, the fact that the amended origi¬ 
nal petition did not specify that the 
action was against the executor of 
the widow’s estate as such will not 
be treated as a dismissal of the ac¬ 
tion as to him in his representative 
capacity, where the relief sought 
necessitated his presence in his rep¬ 
resentative capacity, he continued to 
treat the action as involving his rep¬ 
resentative capacity. 

Tex.—Richardson v. McCloskey, Civ. 
App., 228 S.W, 323, dismissed for 
want of jurisdiction. 

7- Ill.—Davis v. Taylor, 41 III 405. 
Lynch v. Chicago, 152 IlLApp. 
160. 

Miss.—Daves v. Mahomer, 41 Miss. 
552. 

Effect of judgment against one of 
several defendants see Judgments 
§ 36. 

Continuation of cause to final judg¬ 
ment, with concurrence of all parties 
except those whose pleas of privilege 
had been sustained, amounted to 
abandonment of cause of action 
against them and dismissal of them 
from suit. 

Tex.—Brown v. Gorman Home Refin¬ 
ery, Civ.App., 276 S.W. 787, af¬ 
firmed Comer v. Brown, Com.App., 
285 S.W. 307. 

&, Tex.—Wortham v. Boyd, 1 SW. 
109, 66 Tex. 401. 

Ramirez v. First State Bank 
& Trust Co. of Rio Grande City, 
Civ.App., 92 SW.2d 523, reversed 
on other grounds First State Bank 
& Trust Co. of Rio Grande City 
v. Ramirez, 126 SW.2d 16, 133 
Tex. 178. 

18 C.J. p 1146 note 13 [a]. 

8 J5 Or.—Ferguson v. Ingle, 62 F. 
760, 38 Or. 43. 

5. Or.—Ferguson v. Ingle, supra. 
Tenn.—Lyle v. 3>e Bord, 206 S.W.2d 
392, 185 Tenn. 380. 
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thorization to dismiss and the record of the plead¬ 
ings leave in doubt whether affirmative relief is 
sought, the entry of the authorization to dismiss is, 
in fact and in law, subject to judicial determina¬ 
tion. 9 * 10 

Hearing . A motion to dismiss or take a nonsuit 
may be heard in chambers. 10 The court may hear 
evidence in passing on the motion to dismiss. 11 

Default. Where the granting of a discontinuance 
is discretionary, it will be granted as of course if 
the defendant defaults. 12 

Discontinuance during vacation . Under some 
statutes a plaintiff may take a nonsuit before a clerk 
in vacation, 13 unless an answer has been inter¬ 
posed. 14 Where plaintiff dismisses during vacation 
and the clerk neglects to make entry of the fact, 
the omission may be cured at the next term of the 
court by a nunc pro tunc entry. 16 A statute pro¬ 
viding for such a dismissal does not authorize the 
entry of a consent decree of dismissal containing 
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matters of importance, in addition to the direction 
for a dismissal of the action. 16 

§ 34. - Notice of Application and Discon¬ 

tinuance 

Generally, notice of application to discontinue, non¬ 
suit, or dismiss should be given to the adverse party, al¬ 
though notice may not be necessary where the right to 
dismiss is absolute. 

Generally, and where required by statute or court 
rule, notice of application to discontinue, nonsuit, 
or dismiss should be given to defendant; 17 but it 
has been held that notice is not necessary where the 
right to dismiss is absolute 13 or where there is noth¬ 
ing to show that the discontinuance would be in¬ 
equitable, 19 where defendant has not appeared, 20 
or where the application is made in open court in 
the presence of defendant’s counsel. 21 

Unless required by statute, the notice need not 
be in writing, 22 but it has been held that a written 
petition to dismiss must be signed by plaintiff or his 
attorney of record, 23 and filed in court. 24 


9.10 Cal.—In re Lyle’s Guardian¬ 
ship, 174 P.2d 906, 77 C.A.2d 153. 
Right of plaintiff to take voluntary 
nonsuit or dismissal where defend¬ 
ant requests affirmative relief see 
supra § 27. 

10. S.C.—Shelton v. Southern R. Co., 
Carolina Div., 61 S.E. 220, 80 S.C. 
74. 

Gamble v. Jenkins, 46 S.C.L. 692. 

11. NT.M.—Young v. Vail, 222 P. 912, 
29 N.M. 324, 34 A.L.R. 980. 

12. N.T.—Palmedo v. Walton Re¬ 
porter Co., 183 N.Y.S. 365, 193 App. 
Div. 920, 112 Misc. 729. 

Nonappearance of defendant 
N.H.—Dorney v. Dorney, 96 A.2d 198, 
98 N.H. 159. 

13- Ark.—Norton v. Hutchins, 120 S. 

W.2d 358, 196 Ark. 856. 

Ga.—M. C. Kiser Co. v. Bonnett, 122 
S.E. 338, 157 Ga. 555. 

18 C.J. p 1166 notes 47, 49. 

14. Tex.—Cunningham v. City of 
Corpus Christi, Civ.App., 260 S.W. 
266 . 

15. Ark.—Lyons v. Green, 56 S.W. 
1075, 68 Ark. 205. 

Ga.—Mountain v. Rowland, 30 Ga. 
929. 

16. Ark.—Parker v. Frierson, 187 S. 
W. 162, 124 Ark. 238. 

17. Ill.—Bernick v. Chicago Title & 
Trust Co., 60 N.E.2d 442, 325 Ill. 
App. 495. 

Mich.—Palchi v. Robbins, 262 N.W. 
381, 272 Mich. 411, followed in 
Frigo v. Robbins, 262 N.W. 385, 
272 Mich. 423. 

Minn.—Thornton v. Webb, 13 Minn. 
498. 

N.Y.—Lewin v. New York Ambassa¬ 


dor, 69 N.Y.S.2d 744, 189 Misc. 181 
—Manufacturers Mut. Fire Ins. Co. 
of Rhode Island v. Hopson, 25 N.Y. 
S.2d 502, 176 Misc. 220, affirmed 29 
N.Y.S.2d 139, 262 App.Div. 731, af¬ 
firmed 43 N.E.2d 71, 288 N.Y. 668. 
Wis.—Burling v. Burling, 82 N.W. 

2d 807, 275 Wis. 612. 

18 C.J. p 1167 note 55. 

Defendants waived notice of mo¬ 
tion to dismiss without prejudice, 
where they moved to set order aside 
and argued merits. 

Wash.—Stiles v. Pantages Theater 
Co., 264 P. 991, 146 Wash. 684. 

Immaterial error in notice 

An error in a notice of the dis¬ 
continuance of a suit “discontinuing 
the same with costs to the plaintiff” 
instead of to defendant is immaterial 
where the statute gives costs to de¬ 
fendant in all cases of discontinu¬ 
ance, since such error could not mis¬ 
lead. 

Mich.—Slocomb v. Thatcher, 20 Mich. 
52. 

Notice and payment of costs 

(1) Under statute, plaintiff has a 
right to dismissal by notifying de¬ 
fendant and paying costs. 

Ill.—Galeener v. Hessel, 11 N.E.2d 
997, 292 Ill.App. 523. 

(2) Where, on day set for trial, 
plaintiff and his counsel absented 
themselves from court, plaintiff was 
not entitled to a nonsuit or voluntary 
dismissal rather than a dismissal on 
the merits, when no motion to dis¬ 
miss without prejudice was made or 
notice given to defendant that a dis¬ 
missal was desired, and costs were 
not paid as required by statute. 
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Ill.—Flassig v. Newman, 47 N.E.2d 
527, 317 Ill.App. 635. 

Notice required is of the discon¬ 
tinuance filed, and not of intention to 
file it. 

Mich.—Garfield v. Mansfield Steel 
Corporation, 194 N.W. 526, 223 
Mich. 694. 

Order without notice to either par¬ 
ty 

An order of dismissal of a case for 
want of prosecution without notice 
or knowledge of either party is inef¬ 
fective, since plaintiff might thereby 
arbitrarily be deprived of his right 
to appeal or complain thereof under 
Civ.Code 1913 par 600. 

Ariz.—Young Mines Co. v. Black¬ 
burn, 196 P. 167, 22 Ariz. 199. 
Service of a notice of discontinu¬ 
ance may be by the officer who serv¬ 
ed the writ. 

Mass.—Jewett v. Locke, 6 Gray 233. 

18. N.Y.—Blevins v. Blevins, 226 N. 
Y.S. 553, 131 Misc. 315. 

18 C.J. p 1167 note 64. 

19. N.Y.-—Valentine v. Valentine, 
119 N.Y.S. 426, 134 App.Div. 664. 

White v. White, 146 N.Y.S. 368, 
84 Misc. 114. 

20. S.C.—Gamble v. Jenkins, 46 S.C. 
L. 692. 

18 C.J. p 1167 note 56. 

21. Minn.—Hoffer v. Fawcett, 284 N. 
W. 873, 204 Minn. 612. 

22. Vt.—Ballou v. Ballou, 26 Vt. 673 
—Hill v. Dunlap, 15 Vt. 645. 

18 C.J. p 1167 notes 59, 60. 

23. Miss.—De Armond v. Fine, 72 
So. 145, 111 Miss. 737. 

24. Miss.—De Armond v. Fine, su¬ 
pra. 
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§ 35. -Dismissal as of Right on Payment 

or Tender of Costs 

Where the defendant will not be prejudiced, the 
plaintiff may dismiss or nonsuit as of course on the pay¬ 
ment of costs. 

Generally, and under statutes so providing, plain¬ 
tiff may dismiss his cause of action, as of course, on 
the payment of costs, provided it does not inter¬ 
fere with the fixed rights of defendant. 25 Under 
this rule it is generally held that costs must be paid 
before the action can be discontinued; 26 an at¬ 
tempt to discontinue without such payment is a 
nullity, 27 and defendant may treat it as such and 
proceed with the cause. 28 On the other hand, it 
has been held that the rule simply subjects plain¬ 
tiff to liability for costs and does not make payment 
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of the costs a condition of obtaining a continu¬ 
ance. 29 

§ 36. - Order 

An order of dismissal may be an Informal one and 
it ordinarily will be sufficient where it shows an Inten¬ 
tion, without a hearing on the merits, to grant leave to 
discontinue, dismiss, or take a nonsuit. Except as be¬ 
tween the parties, an order of dismissal or discontinu¬ 
ance should be entered of record in order to be operative- 

Where leave and an order of court are necessary 
to a voluntary dismissal, discontinuance, or nonsuit, 
such order may be an informal one, 30 and, pro¬ 
vided it is not repugnant or contradictory, 31 it ordi¬ 
narily will be sufficient where it shows an intention, 
without hearing upon the merits of the case, to 
grant plaintiff’s motion and give him leave to dis¬ 
continue, dismiss, or take a nonsuit; 32 but a prom- 


25. U-S.—Kilpatrick v. Texas & P. 

R. Co., D.C.N.T., 72 F.Supp. 632. 
D.C.—American Electrotype Co. v. 
Kerschbaum, 105 F.2d 764, 70 

App.D.C. 241. 

Fla.—Tomasello v. Walton, 129 So. 
840, 100 Fla. 710, followed in Tom¬ 
asello v. Churchill, 137 So. 882, 100 
Fla. 162. 

Ill.—Bernick v. Chicago Title & 
Trust Co., 60 N.E.2d 442, 325 III. 
App. 495. 

La.—Alfonso v. Ruliz, App., 2 So.2d 
480. 

Me.—Fontaine v. Peddle, 67 A.2d 
539, 144 Me. 214. 

Md.—Camden Sewer Co. v. City of 
Salisbury, 145 A. 497, 157 Md. 175. 
N.Y.—Banner Mfg. Co. v. Roadlin 
Realties, 78 N.Y.S.2d 386, 273 App. 
Div. 974. 

Goldstein v. Solomon, 129 N.Y.S. 
2d 886—Laxer v. Bergen & Zaager, 
34 N.Y.S.2d 808, affirmed 34 N.Y.S. 
2d 828, 264 App.Div. 710. 

Vt.—Stark v. Crowell, 94 A.2d 585, 
117 Vt. 413, followed in 94 A.2d 
592, 117 Vt. 424. 

18 C.J. p 1168 note 81. 

Right of defendant to costs on vol¬ 
untary nonsuit or dismissal see 
Costs § 68 a. 

Purpose of role is: 

(1) To reimburse defendant for 
costs when he had been put to ex¬ 
pense in preparing for trial and then 
because of nonsuit he must again 
be put to the expense of preparing 
for trial of the same case. 

Mich.—Slowke v. Altermatt, 297 N. 
W. 241, 297 Mich. 204. 

(2) To leave defendant in position 
he would have stood if suit had not 
been instituted. 

N.M.—Delahoyde v. Lovelace, 49 P. 
2d 253, 39 N.M. 446. 

failure of court to adjudicate lia¬ 
bility for costs does not defeat plain¬ 
tiff's power to take nonsuit as of 
right. 


Tex.—Magnolia Petroleum Co. v. 
Blankenship, Civ.App., 70 S.W.2d 
258. 

Except where a recoupment or set¬ 
off is asserted by defendant, a vol¬ 
untary discontinuance may be en¬ 
tered by plaintiff on payment of 
costs. 

Cal.—Spellacy v. Superior Court in 
and for Los Angeles County, 72 P. 
2d 262, 23 C.A.2d 142. 

Mich.—Palchi v. Robbins, 262 N.W. 
381, 272 Mich. 411, followed in Fri- 
go v. Robbins, 262 N.W. 385, 272 
Mich. 423. 

26. Fla.—Tomasello v. Walton, 129 
So. 840, 100 Fla. 710, followed in 
Tomasello v. Churchill, 137 So. 
882, 100 Fla. 162. 

Ill.—Flassig v. Newman, 47 N.E.2d 
527, 317 Ill.App. 635—Menard v. 
Bowman Dairy Co., 15 N.B.2d 1014, 
296 Ill.App. 323. j 

La.—Senseley v. First Nat. Life Ins. 

Co., 16 So.2d 906, 205 La. 61. 
Mich.—Slowke v. Altermatt, 297 N. 

W. 241, 297 Mich. 204. 

Okl.—Huddleston v. Texas Co., 63 P. 
2d 707, 178 Okl. 581. 

Accrued costs 

Plaintiff was not entitled to a 
dismissal of suit before trial, where 
no certificate was presented certify¬ 
ing payment of accrued costs; but 
statute does not preclude dismissal 
by plaintiff after trial without 
previous payment of costs, or where 
the rendition of a judgment would 
operate as res judicata. 

La.—Schouest v. Schouest, App., 30 
So.2d 871, followed in 30 So.2d 
875, two cases. 

27. Okl.—Oklahoma City Land & De¬ 
velopment Co. v. Patterson, 175 P. 
934, 73 Okl. 234. 

18 C.J. p 1168 note 83. 

28. N.Y.—Huntington v. Forks on, 7 
Hill 195. 


29. Nev.—Hough v. Reserve Gold 
Mining Co., 274 P. 192, 51 Nev. 275. 

18 C.J. p 1168 note 82. 

30. Minn.—Corpus Juris Secundum 
cited in Application of Mitchell, 13 
N.W.2d 20, 24, 216 Minn. 368. 

Mo.—Corpus Juris cited in Stith v. 
J. J. Newberry Co., 79 S.W.2d 447, 
462, 336 Mo. 467. 

18 C.J. p 1167 note 66. 

Necessity of leave or order of court 
see supra § 11. 

Amendment 

Where dismissal of foreclosure 
suits provided that the mortgages 
should be reinstated in full force 
and effect, refusal by court to enter 
nunc pro tunc order on application 
of mortgagors' judgment creditors so 
as to show only a simple voluntary 
nonsuit, rather than consent to rein¬ 
statement, was proper. 

Ark.—Mitchell v. Federal Land Bank 
of St. Louis, 174 S.W.2d 671, 206 
Ark. 253. 

On discontinuance by agreement 
of the parties no formal order is 
necessary. 

N.Y.—Valentine v. Stevens, 96 N.Y.S. 
299, 109 App.Div. 284. 

Title of action 

Where action was dismissed with 
prejudice to plaintiff by an order 
designating number of case but not 
naming all defendants or using ab¬ 
breviation "et al.," and it was in¬ 
tended that the action as a whole 
would be dismissed and not only 
as to one defendant, dismissal was 
not rendered ineffective by failing 
to name all defendants. 

Iowa.—W. D. Phelan & Co. v. Des 
Moines Steel Co., 294 N.W. 315, 
229 Iowa 275. 

31. Tex.—Thompson v. Griffis, 19 
Tex. 115. 

18 C.J. p 1167 note 67. 

32. Fla.—State ex reL L. & L. 
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§ 36 DISMISSAL & NONSUIT 

ise on the part of the court to dismiss an action 
does not constitute a dismissal thereof. 33 Where a 
trial court grants an oral motion to dismiss, the 
fact that the court afterward refuses to sign a for¬ 
mal order dismissing the suit has no bearing on the 
sufficiency of the order entered. 33 - 5 Since, on dis¬ 
missal of a suit jurisdiction of the court is ended, if 
jurisdiction is to be retained, a provision to that ef¬ 
fect must be made a part of the order of dismiss¬ 
al. 33 - 10 

Where an order of discontinuance is entered in 
term time, it is presumed to have been made by the 
court, and the signature of the judge or commission¬ 
er thereto is not essential. 34 

Where a bill is dismissed without a hearing on 
the merits, it is unnecessary that the order show 
that the dismissal was without prejudice, since the 
phrase “without prejudice” merely indicates that 
the suit is dismissed without a decision on the mer¬ 
its 34 - 5 While such phrase is often used in orders 
dismissing bills in equity, it is seldom if ever used 
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in an order dismissing an action at law, since all 
dismissals of actions at law are without preju¬ 
dice. 34 - 10 A court order granting plaintiff’s motion 
for dismissal of a cause without prejudice is not in 
itself a judgment but is only a basis on which a 
final decree may be entered at the established 
judgment day, unless otherwise ordered. 34 - 1 ® 

Entry. Except as between the parties, 35 an or¬ 
der of retraxit, dismissal, or discontinuance should 
be entered of record in order to be operative, 33 
although it has been stated that permission for 
plaintiff to discontinue as to one or more defend¬ 
ants need not be evidenced by an order entered on 
the minutes of the court. 36 - 5 Where the court fails 
to enter a judgment of dismissal during the term at 
which the cause was dismissed, it may enter the 
judgment at the following term. 37 On the other 
hand, it has been held under statutes permitting 
plaintiff to dismiss or discontinue by filing a notice 
with the clerk, that the mere filing of the written 
notice acts automatically to dismiss the action, 38 


Freight Lines v. Barrs, 176 So. 756, 
129 Fla. 668. 

N.Y.—Phillips v. Sun Oil Co., 125 
N.Y.S.2d 161, 282 App.Div. 947, 
affirmed 121 N.E.2d 249, 307 N.Y. 
328 

Tex.—Continental State Bank of Pe- 
trolia v. Waggoner, Civ.App., 48 
S.W.2d 1026, error refused. 

18 C.J. p 1167 note 68. 

Formal order unnecessary 

Entry of orders granting motion 
of petitioners “for authority to dis¬ 
miss petition herein” was sufficient 
to constitute a dismissal of the 
cause without a formal order dis¬ 
missing petition. 

Ill.—Bettenhausen v. Guenther, 58 N. 

E.2d 550, 388 Ill. 487. 

Discontinuance on merits 

Court has no discretion to discon¬ 
tinue case upon merits on plaintiff’s 
motion for discontinuance before 
trial, since the merits are unknown 
to the court, at that stage. 

N.Y.—Bissell v. Village of Williams- 
ville, 254 N.Y.S. 33, 141 Misc. 758. 
Judgment of clerk or judge at term 
Although plaintiff may elect to be 
nonsuited where nothing more than 
costs can be recovered against him, 
the nonsuit must be effected by a 
judgment of the clerk of the supe¬ 
rior court or by the judge at term. 
N.C.—McFetters v. McFetters, 14 S. 
E.2d 833, 219 N.C. 731. 

33- N.D.—State v, Stark County 
Dist. Ct., 143 N.W. 143, 26 N.D. 
32. 

33.5 Ill.—Bettenhausen v. Guenther, 
58 N.E.2d 550, 38$ Ill. 487. 

13.10 Ohio.—State ex rel. De Ran v. 


Myers, 84 N.E.2d 240, 83 Ohio 

App. 469. 

34. Wis.—Hackett v. Bonnell, 16 
Wis. 471. 

34.5 Ill.—People ex rel. Waite v. 
Bristow, 62 N.E.2d 545, 391 Ill. 
101 . 

34.10 Ill.—People ex rel. Waite v. 
Bristow, supra. 

34.15 N.H.—Dorney v. Dorney, 96 
A.2d 198, 98 N.H. 159. 

35. U.S.—Hayles v. Southern Ry., 
D.C.Ga., 25 F.2d 758. 

18 C.J.p 1167 note 72. 

36. Nev.—Knaak v. Brown, 212 N. 
W. 431, 115 Nev. 260, 51 A.L.R. 
237. 

Ohio.—State v. Urschel, 141 N.E. 366, 
105 Ohio St. 640—State v. Urschel, 
135 N.E. 630, 104 Ohio St. 172. 

18 C.J. p 1167 note 73. 

Entry on journal 

Under the statute providing for 
dismissal of an action, order of 
dismissal after final submission to 
court where trial is by the court, 
to be effective, must be entered on 
journal. 

Neb.—Tuttle v. Wyman, 32 N.W.2d 
742, 149 Neb. 769. 

Minute entry sufficient 

Dismissal of action without preju¬ 
dice on motion of plaintiff’s counsel, 
when entered on minutes, was ef¬ 
fective to terminate action without 
formal entry of judgment. 

Minn.—Hoffer v. Fawcett, 284 N.W. 
873, 204 Minn. 612. 

Mere placing of discontinuance on 
court’s files did not end action not 
ripe for judgment. 
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Mass.—Alpert v. Mercury Pub. Co., 
172 N.E. 221, 272 Mass. 39. 
Withdrawal of application 

(1) Under some statutes an ap¬ 
plication in vacation to dismiss a 
suit may be withdrawn at any time 
before the order of dismissal is en¬ 
tered. 

Ala.—Ex parte Johnson, 69 So. 603, 
194 Ala. 565. 

(2) An agreement by plaintiff with 
defendant to discharge a suit, made 
without consideration, may be re¬ 
voked by plaintiff before the entry of 
an order of discontinuance and he 
may proceed with the suit. 

N.Y.—Morrell v. Cole, Clarke, 221. 

36.5 Tex.—Ridley v. McCallum, 163 
S.W.2d 833, 139 Tex. 540. 

37. Mo.—Boyd v. Logan Jones Dry 
Goods Co., 104 S.W.2d 348, 340 Mo. 
1100 . 

38. Cal.—Rogers v. Transamerica 
Corporation, 44 P.2d 635, 6 C.A.2d 
340. 

Mont.—Graham v. Superior Mines, 49 
P.2d 443, 100 Mont. 427. 

Okl.—Naylor v, Eastman Nat. Bank, 
232 P. 73, 107 Okl. 208. 

R.I.—Brown v. Brown, 152 A. 423, 
51 R.I. 132. 

18 C.J. p 1167 note 75, p 1168 note 
77. 

Final judgment 

Court clerk's entry in his register 
of dismissal filed by plaintiff has ef¬ 
fect of “final judgment.” 

Cal.—King v. Superior Court in and 
for San Diego County, 56 P.2d 268, 
12 C.A.2d 501. 

Entry by clerk 

(1) Under some statutes it is prop¬ 
er for the clerk, as custodian of the 
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unless it is filed under a mistake as to its effect, 39 
and that the clerk cannot defeat a dismissal by neg¬ 
lecting or refusing to enter a formal judgment of 
dismissal, 40 since the omission to enter the dismissal 
may be supplied by a nunc pro tunc order at a sub¬ 
sequent term. 41 

It has been held that an order granting leave to 
discontinue on condition that plaintiff pay the tax¬ 
able costs is one on which no judgment can be en¬ 
tered. 42 

An action is terminated by a voluntary discon¬ 
tinuance when plaintiff consents to a dismissal of 
the complaint and an order is entered thereon pro¬ 
viding for judgment in favor of defendant without 
costs, and the entry of a judgment on the order is 
not necessary to fix the termination of the ac¬ 
tion. 42 - 5 
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§ 37. -Imposition of Terms in General 

Where nothing appears to show prejudice or a violation 
of the rights or interest of the adverse party, the court 
may impose reasonable terms as a condition of permit¬ 
ting a discontinuance, dismissal, or nonsuit. 

Where nothing appears to show prejudice or a 
violation of the rights or interest of the adverse 
party, 42 - 50 the court may impose such reasonable 
terms as the circumstances may require, as a con¬ 
dition precedent to granting plaintiff leave to dis¬ 
continue, dismiss, or take a nonsuit. 43 Normally 
the court cannot impose other than the usual terms 
of payment of costs; 44 but if a dismissal would 
prejudice rights which defendant has acquired or 
surrendered by reason of the action, terms in addi¬ 
tion to the payment of costs may be imposed. 45 
The court cannot impose as a condition of granting 


records, to enter up an order of dis¬ 
missal at plaintiffs request. 

Ark.—J. R. Watkins Medical Co. v. 

Horne, 203 S.W. 24, 133 Ark. 570. 
18 C.J. p 1167 note 74. 

(2) In North Carolina judgment of 
voluntary nonsuit may be entered by 
clerk of superior court, under Pub. 
L.1921, Extra Sess., c 92, at any time, 
in action in which judge thereof, in 
term, may render such judgment. 
N.C.—Caldwell v. Caldwell, 128 S.E. 
329, 189 N.C. 805. 

39. Okl.—Mullen v. Noah, 166 P. 742, 
64 Okl. 181. 

18 C.J. p 1168 note 76. 

40. Idaho.—Boyd v. Steele, 59 P. 21, 
6 Idaho 629. 

Iowa.—Luse v. Luse, 122 N.W. 970, 
144 Iowa 396. 

18 C.J. p 1168 note 78. 

41. Cal.—King v. Superior Court in 
and for San Diego County, 56 P.2d 
268, 12 C.A.2d 501. 

18 C.J. p 1168 note 79. 

Where plaintiff dismisses his ac¬ 
tion in vacation, no entry is required 
to be made on the docket, and all 
such entries are to be made in term 
time. 

Ga.—M. C. Kiser Co. v. Bonnett, 122 
S.E. 338, 157 Ga. 555. 

42. N.T.—Hyde v. Anderson, 98 N. 
Y.S. 62, 112 App.Div. 76. 

18 C.J. p 1168 note 8b. 

42.5 N.Y.—Friedman v. Long Island 

R. Co., 75 N.Y.S.2d 466, 273 App. 
Div. 786, affirmed 82 N.E.2d 791, 
298 N.Y. 702. 

42.50 S.C.—Caulder v. Skipper, 91 

S. E.2d 321, 228 S.C. 606. 

Defendant’s liability to another suit 

Where plaintiff made motion for 
voluntary nonsuit without prejudice, 
refusal of such motion on basis of 
conditions which naturally flowed 
from defendants' liability to another 
suit was improper since such con¬ 


ditions did not constitute legal prej¬ 
udice. 

S.C.—Caulder v. Skipper, supra. 

43. U.S.—Shattuck v. Pennsylvania 

R. Co., D.C.N.Y., 50 F.2d 974. 

Neb.—Feight v. Mathers, 46 N.W.2d 

492, 153 Neb. 839—Tuttle v. Wy¬ 
man, 32 N.W.2d 742, 149 Neb. 769. 
N.Y.—Application of Fifth Madison 
Corp., 161 N.Y.S.2d 326, 3 AD.2d 
430—Latzke v. Williams, 299 N.Y. 

S. 176, 252 App.Div. 288, appeal 
dismissed 15 N.E.2d 680, 278 N.Y. 
533. 

Binder v. Grossman, 55 N.Y.S. 
2d 465, 184 Misc. 353—Williams v. 
Artcraft Optical Co., 27 N.Y.S.2d 
220, 176 Misc. 317—Grosner v. 

Abramson, 295 N.Y.S. 372, 162 Misc. 
731. 

Lundin v. Mittelman, 115 N.Y.S. 
2d 775, appeal dismissed 119 N.Y. 
S.2d 647, 281 App.Div. 894—Royal 
Mfg. Co. v. Williams, 51 N.Y.S. 
2d 895. 

S.C.—Caulder v. Skipper, 91 S.E.2d 
321, 228 S.C. 606—Parnell v. Pow¬ 
ell, 3 S.E.2d 801, 191 S.C. 159. 
Wash.—Connor v. Mohr, 13 P.2d 501, 
169 Wash. 201. 

18 C.J. p 1168 note 87. 

Dismissal of counterclaim by de¬ 
fendant 

Del.—Abercrombie v. Davies, 133 A. 
2d 920. 

Notice filed after answer 
Where notice of voluntary dismiss¬ 
al of suit for injunctive relief was 
filed after answers to petition for in¬ 
junction had been filed, legal effect 
to notice could only be given on or-: 
der of the court and on such terms 
and conditions as the court deemed 
proper. 

Fla.—Crump v. Gold House Restau¬ 
rants, Inc., 96 So.2d 215. 

Dismissal of a question public! 
juris is upon such terms as the 
court may impose; the order of dis¬ 
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continuance must provide for the 
revival of the action by any other 
citizen within a stated time. 

Okl.—In re Initiative Petition No. 
112, State Question No. 167, 7 P. 
2d 868, 154 Okl. 257. 

Payment of costs of former action 
It is not an abuse of discretion 
to deny a motion to dismiss a sec¬ 
ond action unless the costs of a for¬ 
mer one, which plaintiff voluntarily 
dismissed, are paid. 

Ind,—Eigenman v. Eastin, 45 N.E. 

795, 17 Ind.App. 580. 

18 C.J. p 1169 note 92 TdJ. 
failure of defendant to request 
terms 

Plaintiff was properly permitted to 
take nonsuit after court set aside 
agreed judgment for him on his 
motion, without returning money re¬ 
ceived in satisfaction of judgment, 
where defendant did not request or¬ 
der to repay money until after non¬ 
suit. 

Ark.—Union Sawmill Co. v. Langley, 
66 S.W.2d 300, 188 Ark. 316. 

44. N.Y.—Telephonine Co. v. Douth- 
itt, 100 N.Y.S. 781, 115 App.Div. 
362. 

Bissel v. Village of Williams- 
ville, 254 N.Y.S. 33, 141 Misc. 758. 
Defendant’s right to plead, limita¬ 
tions 

The court has no power upon dis¬ 
missing a cause without prejudice 
to a new action to bar defendant's 
right to plead the statute of limita¬ 
tions to such new action. 

Neb.—Linton v. Cooper, 106 N.W. 
170, 75 Neb. 167. 

45. Neb.—In re Blue River Power 
Co., 217 N.W. 604, 116 Neb. 405. 

N.Y.—Binder v. Grossman, 55 N.Y.S. 
2d 465, 184 Misc. 353—Williams v. 
Artcraft Optical Co., 27 N.Y.S.2d 
22, 176 Misc. 317—Jacobs v. Jacobs, 
217 N.Y.S. 280, 127 Misc. 505, af¬ 
firmed 217 N.Y.S. 918, 217 App. 
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a continuance that no other action be brought for 
the same relief, 46 that plaintiff’s claim shall not be 
assigned, 47 or that a new action be tried without a 
jury; 48 but, where plaintiff has waived his right 
to a jury trial, he is not thereafter entitled to dis¬ 
continue the action except on the condition that no 
further action be instituted against defendants for 
the same relief, since plaintiff should not be per¬ 
mitted to obtain a jury trial indirectly by institut¬ 
ing another action. 48 * 5 

The court can require that defendant be permitted 
to take and preserve the testimony of a witness, 49 
or that another action for the same relief be trans¬ 
ferred to the county in which the action to be dis¬ 
continued is pending. 50 

Election to proceed with suit . An order granted 
on plaintiff’s motion discontinuing the cause on pay¬ 
ment on demand of defendant’s costs is conclusive 
on plaintiff and does not fail by his nonpayment of 
the costs, 51 but, where the order is for leave to dis¬ 
continue upon terms, plaintiff may refuse to ac- 
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cept the terms of the order and continue the ac¬ 
tion. 52 

If plaintiff neglects to pay the costs on which dis¬ 
continuance has been conditioned, defendant may 
elect to regard the discontinuance as the determina¬ 
tion of the action, and enter judgment for costs, 53 
or may regard the action as still pending; 54 but it 
has been held that the only remedy of defendant is 
by motion in the court below to set aside the discon¬ 
tinuance on the refusal of plaintiff to comply with 
the terms of the order or the rule of court. 55 

§ 38. - Payment of Costs 

The usual condition imposed on the taking of a dis¬ 
continuance is the payment of costs. In proper cases 
the court may in its discretion require the payment of 
an additional allowance, or may permit a discontinuance 
without payment of costs. 

The most usual condition imposed on an applica¬ 
tion to discontinue, nonsuit, or dismiss is the pay¬ 
ment of costs, 56 and in a proper case the court may 
also impose in addition to costs the payment of an 
extra allowance, 57 but no such allowance should be 


Div. 753, motion denied 216 N.Y. 
S. 851, 217 App.Div. 769. 

M ann er in which, rights brought to 
court’s attention 

This discretion to impose terms 
depends on the existence of rights 
which would be jeopardized by dis¬ 
missal, not on the manner in which 
the court may become cognizant 
of them, and is not conditioned on 
some formal claim or assertion of 
them in the record. 

Neb.—Horton v. State, 88 N.W. 146, 
63 Neb. 34. 

46. N.Y.—Lundin v. Mittelman, 119 
N.Y.S.2d 647, 281 App.Div. 894. 

Grosner v. Abramson, 295 N.Y. 
S. 372, 162 Misc. 731. 

18 C.J. p 1169 note 89 [b]. 

47. N.Y.—Telephonine Co. of Amer¬ 
ica v. Douthitt, 100 N.Y.S. 781, 115 
App.Div. 362. 

48. N.Y.—Grosner v. Abramson, 295 
N.Y.S. 372, 162 Misc. 731. 

48.5 N.Y.—Katz v. Austin, 62 N.Y. 
S.2d 912, 271 App.Div. 217. 

49. U.S.—Shattuclc v. Pennsylvania 

R. Co., D.C.N.Y., 50 F.2d 974. 

50. N.Y.—Pressner v. Hines, 181 N. 
Y.S. 362. 

51. N.Y.—Folsom v. Van Wagner, 
14 Abb.Pr.,N.S., 44. 

52. N.Y.—Sim v. Pindell, 252 N.Y. 

S. 399, 140 Misc. 808. 

18 C.J. p 1170 note 10. 

By abandoning appeal from order 
of discontinuance on terms, plaintiff 
accepted the terms. 

N.Y.—Sim v. Pindell, supra. 

53. N.Y.—Sutphen v. Lash, 10 Hun 

120 . 


54. N.Y.—Solomon v. Rothenberg, 
262 N.Y.S. 843, 146 Misc. 277. 

55. Fla.—Buffington v. Quackenboss, 
5 Fla. 196. 

56. Cal.—Sullivan v. Compton, 143 
P.2d 357, 61 C.A.2d 500. 

Mont.—Schuster v. Northern Co., 257 
P.2d 249, 127 Mont. 39. 

N.Y.—McGrath v. Near, 164 N.Y.S. 
2d 967, 4 A.D.2d 816—Lundin v. 
Mittelman, 119 N.Y.S.2d 647, 281 
App.Div. 894—GranofC v. Henry 
Products Co., 108 N.Y.S.2d 420, 279 
App.Div. 747, reargument and ap¬ 
peal denied 110 N.Y.S.2d 284, 279 
App.Div. 799. 

Binder v. Grossman, 55 N.Y.S. 
2d 465, 184 Misc. 353—Williams v. 
Artcraft Optical Co., 27 N.Y.S.2d 
220, 176 Misc. 317—Grosner v. 

Abramson, 295 N.Y.S. 372, 162 Misc. 
731—Ohio Match Sales Co. v. Ever- 
hard, 211 N.Y.S. 858, 126 Misc. 

23, affirmed 215 N.Y.S. 893, 216 
App.Div. 795—Stevens v. Hush, 176 
N.Y.S. 602, 107 Misc. 353. 

Mittman v. Natart Jewelry, 145 
N.Y.S.2d 102—Laxer v. Bergen & 
Zaager, 34 N.Y.S.2d 808, affirmed 
34 N.Y.S.2d 828, 264 App.Div. 710 
—Kramer v. Union & New Haven 
Trust Co., 181 N.Y.S. 672. 

Pa.—Kubany v. Schade, Com.Pl., 39 
West.L.J. 247. 

18 C.J. p 1169 note 92. 

Tender of costs 

Plaintiff's motion to discontinue 
before final submission need not be 
accompanied by or coupled with an 
actual tender of costs; such tender 
not being a condition precedent, al¬ 
though payment of costs may be a 
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condition imposed by the court on 
granting the motion, with which 
plaintiff must of course comply, if 
he desires to avail himself of the 
permission. 

N.Y.—Rosen v. 981 Union Ave. Cor¬ 
poration, 182 N.Y.S. 811, 112 Misc. 
492. 

57. U.S.—Cohen v. Texas Co. f D.C. 
N.Y., 23 F.2d 128. 

N.Y.—Lundin v. Mittelman, 119 N. 
Y.S.2d 647, 281 App.Div. 894. 

Aldrich v. Morningside Heights 
Housing Corp., 150 N.Y.S.2d 838, 
2 Misc.2d 60. 

18 C.J. p 1169 note 94. 

Payment of witnesses 

Plaintiff was required to pay de¬ 
fendant’s expenditures in procuring 
witnesses for attendance on day set 
for trial. 

N.J.—Burke v. Central R. Co. of N. 

J., 126 A.2d 903, 42 N.J.Super. 387. 
As condition to new action 
The court may provide in allow¬ 
ing a discontinuance that plaintiff 
shall pay an additional amount to 
defendant if plaintiff institutes an¬ 
other action for the same relief. 
N.Y.—Grosner v. Abramson, 295 N. 
Y.S. 372, 162 Misc. 731. 

If action is difficult and extraor¬ 
dinary, additional allowance may be 
granted defendant in case of volun¬ 
tary discontinuance and court, in 
determining whether action is "dif¬ 
ficult and extraordinary,” within law 
authorizing additional allowance, 
may consider amount involved and 
nature of facts. 

U.S.—Cohen v. Texas Co., D.C.N.Y., 
23 F.2d 128. 
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made where the interest of defendant has not been 
changed by the bringing of the action or the dis¬ 
missal thereof, 58 or where there is no sufficient basis 
for the computation of such allowance, 59 or where 
the only basis for such allowance is that defendant 
has been put to the expense of preparing his case. 60 


DISMISSAL & NONSUIT § 38 

Discontinuance without costs . Unless the court 
is, by statute, without power to permit a discontin¬ 
uance without costs, 61 the court may permit a dis¬ 
continuance without payment of costs, if the allow¬ 
ance thereof would be inequitable. 62 Accordingly, 
a statute requiring plaintiff to pay all costs on dis- 


Attomey’s fees 

(1) Where plaintiff chose to bring 
action in New York county, although 
he must have known that indis¬ 
pensable witness was not a resident 
of the state, and defendant moved 
successfully for change of venue, 
moved to compel plaintiff to give 
security for costs, and noticed case 
for trial, plaintiff's motion for per¬ 
mission to discontinue the action 
would be granted on condition that 
plaintiff pay not only taxable costs 
and disbursements but additional 
sum for defendant's counsel fees and 
expenses. 

N.Y.—-Williams v. Artcraft Optical 
Co., 27 N.Y.S.2d 220, 176 Misc. 317. 

(2) "Where defendants in actions 
under the Jones Act were residents 
and citizens of New Jersey and in 
personam jurisdiction was available 
in New Jersey but not in Puerto 
Rico, and defendants did not have 
an agent in Puerto Rico on whom 
process could have been served, and 
because of such circumstances, plain¬ 
tiffs were forced to incur certain 
litigation expenses, including counsel 
fees, in order to proceed in New 
Jersey, when defendants voluntarily 
offered to submit to jurisdiction of 
Puerto Rico as an incident of their 
motion to dismiss on ground of for¬ 
um non conveniens, trial court, un¬ 
der such circumstances, did not 
abuse its discretion in conditioning 
its order of dismissal on payment 
of plaintiffs’ counsel fees. 

N.J.—Vargas v. A. H. Bull S. S. 
Co., 135 A.2d 857, 25 N.J. 293, 
certiorari denied 78 S.Ct. 545, 355 
U.S. 958, 2 L.Ed.2d 534. 

(3) Where plaintiff sued as as¬ 
signee on a note, and defendant set 
up as counterclaim a claim against 
plaintiff's assignor larger than the 
amount of the note, as defendant 
could recover no affirmative judg¬ 
ment against plaintiff, the court 
will exercise its discretion by al¬ 
lowing plaintiff to discontinue the 
action on payment of taxable costs, 
disbursements, and attorney's fees 
in an amount to be fixed by the 
court. 

N.Y.—-Archer v. Niagara Sprayer Co., 
198 N.Y.S. 97. 

(4) However, an order condition¬ 
ing dismissal of previous complaint 
on replevin bond on payment of de¬ 
fendants* attorney fees held improp¬ 
er, since not specifically authorized 
by statute. 


S.C.—Setzer v. Odom, 176 S.E. 869, 

174 S.C. 56. 

(5) The mere expense of employ¬ 
ing counsel to defend the action 
does not justify conditioning dis¬ 
missal on payment thereof by plain¬ 
tiff. 

Neb.—In re Blue River Power Co., 

217 N.W. 604, 116 Neb. 405. 

(6) Other decisions with respect to 
attorney's fees see 18 C.J. p 1169 
note 94 [a]. 

In an equitable action, where plain¬ 
tiff moved to discontinue before 
joinder of issue, although defend¬ 
ants had been put to large expense 
in preparation of contemplated de¬ 
fense, court was without power to 
reimburse them therefor as a condi¬ 
tion of granting the motion, but had 
power only to impose ordinary con¬ 
dition of payment of taxable costs 
which would be done within the 
court's discretion. 

N.Y.—White v. National Bondhold¬ 
ers Corp., 78 N.Y.S.2d 468, 191 

Misc. 536, affirmed 79 N.Y.S.2d 

315, 273 App.Div. 963. 

Plaintiff without meritorious case 

(1) When plaintiff is without mer¬ 
itorious case, court may compel pay¬ 
ment of additional costs as condi¬ 
tion to granting discontinuance. 

N.Y.—Schering & Glatz v. American 

Pharmaceutical Co., 254 N.Y.S. 

764, 234 App.Div. 343. 

(2) Where action for breach of 
alleged oral contract was not in¬ 
stituted in good faith and it ap¬ 
peared that ultimate judicial deter¬ 
mination of alleged controversy was 
never seriously contemplated by 
plaintiff, plaintiff's motion for per¬ 
mission to discontinue the action 
would be granted on condition that 
plaintiff pay to defendant one hun¬ 
dred dollars and taxable costs to 
date of discontinuance. 

N.Y.—Binder v. Grossman, 55 N.Y.S. 

2d 465, 184 Misc. 353. 

defendant’s motion to dismiss 

Where plaintiff's motion to dis¬ 
continue action was granted on con¬ 
dition that plaintiff pay all taxable 
costs plus additional allowance and 
plaintiff refused terms and refused 
to proceed, defendant held entitled 
to dismissal of complaint with all 
taxable costs to date except addi¬ 
tional allowance. 

N.Y.—:Marer v. Weiner, 285 N.Y.S. 

584, 247 App.Div. 713. 

58. N.Y.—Schlegel v. Most Holy 
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Trinity Roman Catholic Church, 
108 N.Y.S. 955, 124 App.Div. 502. 
Where discontinuance is to permit 
more direct and advantageous pros¬ 
ecution, an additional allowance 
should not be imposed. 

N.Y.—Schering & Glatz v. American 
Pharmaceutical Co., 254 N.Y.S. 764, 
234 App.Div. 343. 

59. N.Y.—Weidenfield v. Byrne, 99 
N.Y.S. 271, 113 App.Div. 410—Peet 
v. Kimball, 68 N.Y.S. 1010, 58 App. 
Div. 329. 

60. N.Y.—Bissell v. Village of Wil- 
liamsville, 254 N.Y.S. 33, 141 Misc. 
758. 

61. N.Y.—Palmer v. Van Doren, 2 
Edw. 384. 

18 C.J. p 1169 note 93. 

An agreement in writing, or the 
consent of defendant in open court, 
is necessary before a complainant 
can have his bill dismissed without 
costs. 

N.J.—Fisher v. Quick, 9 N.J.Eq. 312. 
Appearance by same attorney 

Plaintiff suing corporation and in¬ 
dividual interested therein for con¬ 
version of advances for rental of 
concession could discontinue as to 
third persons without costs, where 
they appeared by same attorney as 
such individual, and plaintiff ap¬ 
parently had justification for join¬ 
ing the third persons in view of let¬ 
ter of state liquor authority. 

N.Y.—Metropolitan Concessionaires 
v. Mike's Restaurant, 54 N.Y.S.2d 
417. 

62. Fla.—Tomasello v. Walton, 129 
So. 840, 100 Fla. 710, followed in 
Tomasello v. Churchill, 137 So. 
882, 100 Fla. 162. 

N.Y.—Feldblum Realty Corporation 
v. City of New York, 269 N.Y.S. 
793, 150 Misc. 622. 

Gilman v. Katz, 175 N.Y.S. 480. 
Tenn.—Lyle v. De Bord, 206 S.W.2d 
392, 185 Tenn. 380. 

18 C.J. p 1164 note 3 [a], p 1169 
notes 89 [a], 97. 

Discretionary power 

Trial court has no discretionary 
power to require payment of costs 
before entry of judgment of dis¬ 
missal prior to submission of case 
to jury, but a judgment for costs 
may be rendered against dismissing 
party. 

Ohio.—State ex rel. Lipman v. Mack, 
44 N.E.2d 721, 71 Ohio App. 405. 
Charges of officers of court 

A court may in its discretion 
grant a nonsuit without requiring 
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a continuance that no other action be brought for 
the same relief, 46 that plaintiffs claim shall not be 
assigned, 47 or that a new action be tried without a 
jury; 48 but, where plaintiff has waived his right 
to a jury trial, he is not thereafter entitled to dis¬ 
continue the action except on the condition that no 
further action be instituted against defendants for 
the same relief, since plaintiff should not be per¬ 
mitted to obtain a jury trial indirectly by institut¬ 
ing another action. 48 * 5 

The court can require that defendant be permitted 
to take and preserve the testimony of a witness, 49 
or that another action for the same relief be trans¬ 
ferred to the county in which the action to be dis¬ 
continued is pending. 50 

Election to proceed with suit . An order granted 
on plaintiffs motion discontinuing the cause on pay¬ 
ment on demand of defendant’s costs is conclusive 
on plaintiff and does not fail by his nonpayment of 
the costs, 51 but, where the order is for leave to dis¬ 
continue upon terms, plaintiff may refuse to ac- 
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cept the terms of the order and continue the ac¬ 
tion. 52 

If plaintiff neglects to pay the costs on which dis¬ 
continuance has been conditioned, defendant may 
elect to regard the discontinuance as the determina¬ 
tion of the action, and enter judgment for costs, 53 
or may regard the action as still pending ; 54 but it 
has been held that the only remedy of defendant is 
by motion in the court below to set aside the discon¬ 
tinuance on the refusal of plaintiff to comply with 
the terms of the order or the rule of court. 55 

§ 38. - Payment of Costs 

The usual condition Imposed on the taking of a dis¬ 
continuance is the payment of costs. In proper cases 
the court may in its discretion require the payment of 
an additional allowance, or may permit a discontinuance 
without payment of costs. 

The most usual condition imposed on an applica¬ 
tion to discontinue, nonsuit, or dismiss is the pay¬ 
ment of costs, 56 and in a proper case the court may 
also impose in addition to costs the payment of an 
extra allowance, 57 but no such allowance should be 


I>iv. 753, motion denied 216 N.Y. 
S. 851, 217 App.Div. 769. 

Manner in which rights ‘brought to 
court’s attention 

This discretion to impose terms 
depends on the existence of rights 
which would be jeopardized by dis¬ 
missal, not on the manner in which 
the court may become cognizant 
of them, and is not conditioned on 
some formal claim or assertion of 
them in the record. 

Neb.—Horton v. State, 88 N.W. 146, 
63 Neb. 34. 

46. N.Y.—Lundin v. Mittelman, 119 
N.Y.S.2d 647, 281 App.Div. 894. 

Grosner v. Abramson, 295 N.Y. 
S. 372, 162 Misc. 731. 

18 C.J. p 1169 note 89 [b]. 

47. N.Y.—Telephonine Co. of Amer¬ 
ica v. Douthitt, 100 N.Y.S. 781, 115 
App.Div. 362. 

48. N.Y.—Grosner v. Abramson, 295 
N.Y.S. 372, 162 Misc. 731. 

48.5 N.Y.—Katz v. Austin, 62 N.Y. 
S.2d 912, 271 App.Div. 217. 

49. U.S.—Shattuck v. Pennsylvania 

R. Co., D.C.N.Y., 50 F.2d 974. 

50. N.Y.—Pressner v. Hines, 181 N. 
Y.S. 362. 

51. N.Y.—Folsom v. Van Wagner, 
14 Abb.Pr.,N.S., 44. 

52. N.Y.—Sim v. Pindell, 252 N.Y. 

S. 399, 140 Misc. 808. 

18 C.J. p 1170 note 10. 

By abandoning appeal from order 
of discontinuance on terms, plaintiff 
accepted the terms. 

N.Y.—Sim v. Pindell, supra. 

53. N.Y.—Sutphen v. Lash, 10 Hun 

120 . 


I 54. N.Y.—Solomon v. Rothenberg, 
262 N.Y.S. 843, 146 Misc. 277. 

55. Fla.—Buffington v. Quackenboss, 
5 Fla. 196. 

56. Cal.—Sullivan v. Compton, 143 
P.2d 357, 61 C.A.2d 500. 

Mont.—Schuster v. Northern Co., 257 
P.2d 249, 127 Mont. 39. 

N.Y.—McGrath v. Near, 164 N.Y.S. 
2d 967, 4 A.D.2d 816—Lundin v. 
Mittelman, 119 N.Y.S.2d 647, 281 
App.Div. 894—Granoff v. Henry 
Products Co., 108 N.Y.S.2d 420, 279 
App.Div. 747, reargument and ap¬ 
peal denied 110 N.Y.S.2d 284, 279 
App.Div. 799. 

Binder v. Grossman, 65 N.Y.S. 
2d 465, 184 Misc. 353—Williams v. 
Artcraft Optical Co., 27 N.Y.S.2d 
220, 176 Misc. 317—Grosner v. 

Abramson, 295 N.Y.S. 372, 162 Misc. 
731 —Ohio Match Sales Co. v. Ever- 
hard, 211 N.Y.S. 858, 126 Misc. 
23, affirmed 215 N.Y.S. 893, 216 
App.Div. 795—Stevens v. Hush, 176 
N.Y.S. 602, 107 Misc. 353. 

Mittman v. Natart Jewelry, 145 
N.Y.S.2d 102—Laxer v. Bergen & 
Zaager, 34 N.Y.S.2d 808, affirmed 
34 N.Y.S.2d 828, 264 App.Div. 710 
—Kramer v. Union & New Haven 
Trust Co., 181 N.Y.S. 672. 

Pa.—Kubany v. Schade, Com.Pl., 39 
West.L.J. 247. 

18 C.J. p 1169 note 92. 

Tender of costs 

Plaintiff’s motion to discontinue 
before final submission need not be 
accompanied by or coupled with an 
actual tender of costs; such tender 
not being a condition precedent, al¬ 
though payment of costs may be a 
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condition imposed by the court on 
granting the motion, with which 
plaintiff must of course comply, if 
he desires to avail himself of the 
permission. 

N.Y.—Rosen v. 981 Union Ave. Cor¬ 
poration, 182 N.Y.S. 811, 112 Misc. 
492. 

57. U.S.—Cohen v. Texas Co., D.C. 
N.Y., 23 F.2d 128. 

N.Y.—Lundin v. Mittelman, 119 N. 
Y.S.2d 647, 281 App.Div. 894. 

Aldrich v. Morningside Heights 
Housing Corp., 150 N.Y.S.2d 838, 
2 Misc.2d 60. 

18 C.J. p 1169 note 94. 

Payment of witnesses 
Plaintiff was required to pay de¬ 
fendant's expenditures in procuring 
witnesses for attendance on day set 
for trial. 

N.J.—Burke v. Central R. Co. of N. 

J„ 126 A.2d 903, 42 N.J.Super. 387. 
As condition to new action 
The court may provide in allow¬ 
ing a discontinuance that plaintiff 
shall pay an additional amount to 
defendant if plaintiff institutes an¬ 
other action for the same relief. 
N.Y.—Grosner v. Abramson, 295 N. 
Y.S. 372, 162 Misc. 731. 

If action is difficult and extraor¬ 
dinary, additional allowance may be 
granted defendant in case of volun¬ 
tary discontinuance and court, in 
determining whether action Is “dif¬ 
ficult and extraordinary,’* within law 
authorizing additional allowance, 
may consider amount involved and 
nature of facts. 

U.S.—Cohen v. Texas Co., D.C.N.Y., 
23 F.2d 128. 
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made where the interest of defendant has not been 
changed by the bringing of the action or the dis¬ 
missal thereof, 58 or where there is no sufficient basis 
for the computation of such allowance, 59 or where 
the only basis for such allowance is that defendant 
has been put to the expense of preparing his case. 60 


DISMISSAL & NONSUIT § 3* 

Discontinuance without costs . Unless the cour 
is, by statute, without power to permit a discontin 
uance without costs, 61 the court may permit a dis¬ 
continuance without payment of costs, if the allow¬ 
ance thereof would be inequitable. 62 Accordingly 
a statute requiring plaintiff to pay all costs on dis- 


Attorney’s fees 

(1) Where plaintiff chose to bring 
action in New York county, although 
he must have known that indis¬ 
pensable witness was not a resident 
of the state, and defendant moved 
successfully for change of venue, 
moved to compel plaintiff to give 
security for costs, and noticed case 
for trial, plaintiff’s motion for per¬ 
mission to discontinue the action 
would be granted on condition that 
plaintiff pay not only taxable costs 
and disbursements but additional 
sum for defendant’s counsel fees and 
expenses. 

N.Y.—-Williams v. Artcraft Optical 
Co., 27 N.Y.S.2d 220, 176 Misc. 317. 

(2) Where defendants in actions 
under the Jones Act were residents 
and citizens of New Jersey and in 
personam jurisdiction was available 
in New Jersey but not in Puerto 
Rico, and defendants did not have 
an agent in Puerto Rico on whom 
process could have been served, and 
because of such circumstances, plain¬ 
tiffs were forced to incur certain 
litigation expenses, including counsel 
fees, in order to proceed in New 
Jersey, when defendants voluntarily 
offered to submit to jurisdiction of 
Puerto Rico as an incident of their 
motion to dismiss on ground of for¬ 
um non conveniens, trial court, un¬ 
der such circumstances, did not 
abuse its discretion in conditioning 
its order of dismissal on payment 
of plaintiffs’ counsel fees. 

N.J.—Vargas v. A. H. Bull S. S. 
Co., 135 A.2d 857, 25 N.J. 293, 
certiorari denied 78 S.Ct. 545, 355 
U.S. 958, 2 L>.!Ed.2d 534. 

(3) Where plaintiff sued as as¬ 
signee on a note, and defendant set 
up as counterclaim a claim against 
plaintiff's assignor larger than the 
amount of the note, as defendant 
could recover no affirmative judg¬ 
ment against plaintiff, the court 
will exercise its discretion by al¬ 
lowing plaintiff to discontinue the 
action on payment of taxable costs, 
disbursements, and attorney’s fees 
in an amount to be fixed by the 
court. 

N.Y.—Archer v. Niagara Sprayer Co., 
198 N.Y.S. 97. 

(4) However, an order condition¬ 
ing dismissal of previous complaint 
on replevin bond on payment of de¬ 
fendants' attorney fees held improp¬ 
er, since not specifically authorized 
by statute. 


S.C.—Setzer v. Odom, 176 S.E. 869, 
174 S.C. 56. 

(5) The mere expense of employ¬ 
ing counsel to defend the action 
does not justify conditioning dis¬ 
missal on payment thereof by plain¬ 
tiff. 

Neb.—In re Blue River Power Co., 
217 N.W. 604, 116 Neb. 405. 

(6) Other decisions with respect to 
attorney's fees see 18 C.J. p 1169 
note 94 [a]. 

In an equitable action, where plain¬ 
tiff moved to discontinue before 
joinder of issue, although defend¬ 
ants had been put to large expense 
in preparation of contemplated de¬ 
fense, court was without power to 
reimburse them therefor as a condi¬ 
tion of granting the motion, but had 
power only to impose ordinary con¬ 
dition of payment of taxable costs 
which would be done within the 
court's discretion. 

N.Y.—White v. National Bondhold¬ 
ers Corp., 78 N.Y.S. 2d 468, 191 
Misc. 536, affirmed 79 N.Y.S.2d 
315, 273 App.Div. 963. 

Plaintiff without meritorious case 

(1) When plaintiff is without mer¬ 
itorious case, court may compel pay¬ 
ment of additional costs as condi¬ 
tion to granting discontinuance. 

N.Y.—Schering & Glatz v. American 

Pharmaceutical Co., 254 N.Y.S. 
764, 234 App.L>iv. 343. 

(2) "Where action for breach of 
alleged oral contract was not in¬ 
stituted in good faith and it ap¬ 
peared that ultimate judicial deter¬ 
mination of alleged controversy was 
never seriously contemplated by 
plaintiff, plaintiff’s motion for per¬ 
mission to discontinue the action 
would be granted on condition that 
plaintiff pay to defendant one hun¬ 
dred dollars and taxable costs to 
date of discontinuance. 

N.Y.—Binder v. Grossman, 55 N.Y.S. 
2d 465, 184 Misc. 353. 

Defendant’s motion to dismiss 
"Where plaintiff's motion to dis¬ 
continue action was granted on con¬ 
dition that plaintiff pay all taxable 
costs plus additional allowance and 
plaintiff refused terms and refused 
to proceed, defendant held entitled 
to dismissal of complaint with all 
taxable costs to date except addi¬ 
tional allowance. 

N.Y.—Marer v. Weiner, 285 N.Y.S, 
584, 247 App.Div. 713. 

58. N.Y.—Schlegel v. Most Holy 
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Trinity Roman Catholic Church, 
108 N.Y.S. 955, 124 App.Div. 502 
Where discontinuance is to permii 
more direct and advantageous pros- 
edition, an additional allowance 
should not be imposed. 

N.Y.—Schering & Glatz v. American 
Pharmaceutical Co., 254 N.Y.S. 764, 
234 App.Div. 343. 

58. N.Y.—Weidenfield v. Byrne, 99 
N.Y.S. 271, 113 App.Div. 410—Peet 
v. Kimball, 68 N.Y.S. 1010, 58 App. 
Div. 329. 

60. N.Y.—Bissell v. Village of Wil- 
liamsville, 254 N.Y.S. 33, 141 Misc. 
758. 

61. N.Y.—Palmer v. Van Doren, 2 
Edw. 384. 

18 C.J. p 1169 note 93. 

An agreement in writing, or the 
consent of defendant in open court, 
is necessary before a complainant 
can have his hill dismissed without 
costs. 

N.J.—Fisher v. Quick, 9 N.J.Eq. 312. 
Appearance by same attorney 

Plaintiff suing corporation and in¬ 
dividual interested therein for con¬ 
version of advances for rental of 
concession could discontinue as to 
third persons without costs, where 
they appeared by same attorney as 
such individual, and plaintiff ap¬ 
parently had justification for join¬ 
ing the third persons in view of let¬ 
ter of state liquor authority. 

N.Y.—Metropolitan Concessionaires 
v. Mike's Restaurant, 64 N.Y.S.2d 
417. 

62. Fla.—Tomasello v. Walton, 129 
So. 840, 100 Fla. 710, followed in 
Tomasello v. Churchill, 137 So. 
882, 100 Fla. 162. 

N.Y.—Feldblum Realty Corporation 
v. City of New York, 269 N.Y.S. 
793, 150 Misc. 622. 

Gilman v. Katz, 175 N.Y.S. 480. 
Tenn.—Lyle v. De Bord, 206 S.W.2d 
392, 185 Tenn. 380. 

18 C.J. p 1164 note 3 [a], p 1169 
notes 89 [a], 97. 

Discretionaxy power 

Trial court has no discretionary 
power to require payment of costs 
before entry of judgment of dis¬ 
missal prior to submission of case 
to jury, but a judgment for costs 
may be rendered against dismissing 
party. 

Ohio.—State ex rel. Lipman v. Mack, 
44 N.E.2d 721, 71 Ohio App. 405. 
Charges of officers of court 
A court may in its discretion 
grant a nonsuit without requiring 
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missal of his action does not apply where plaintiff 
dismisses as to one or more of several defendants 
and leaves the action pending against other defend¬ 
ants, who may ultimately become liable for costs. 62 * 5 
It has been held, however, that the power to dis¬ 
miss or discontinue without costs should be exer¬ 
cised with caution, 63 and if, by plaintiff's own act 
or error, the subject of the suit is defeated, he 
should not be allowed to discontinue, without 
costs. 64 Cases where plaintiff is allowed to dis¬ 
continue, without payment of costs, are excep¬ 
tional, 65 such as, for example, where defendant 
has obtained a bankrupt’s discharge, 66 or has fraud¬ 
ulently concealed the fact of his infancy from plain- 
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tiff, 67 or has not been served with process. 63 

§ 39. Operation and Effect 

a. In general 

b. Right to affirmative relief 
a. In General 

A voluntary dismissal or nonsuit usually leaves the 
situation as though no suit had ever been brought. 
Quoted in: S.C.—Allen v. Southern Ry. Co., 62 S.E 2d 
507, 511, 218 S.C. 291. 

Unless defendant has interposed a claim for af¬ 
firmative relief, a voluntary nonsuit, dismissal, or 
discontinuance is a final termination of the action, 63 


payment of the costs, hut the rule 
is that the proper charges of the 
officers of the court must be paid 
as a condition precedent to volun¬ 
tary dismissal; and if such charges 
are not paid, it is the duty of the 
court to render judgment against 
plaintiff for their amount. 

Or.—Mitchell, etc., Co. v. Downing, 
32 P. 394, 23 Or. 448. 

Defendants having common interest 
and same counsel 

In an action to declare an act un¬ 
constitutional in which the city, the 
mayor, the council and a board were 
named defendants and made sepa¬ 
rate appearances, an order permit¬ 
ting a discontinuance upon the pay¬ 
ment of four bills of cost would be 
modified to provide for two bills of 
cost where the first three defend¬ 
ants represented a common interest 
and had the same counsel. 

N.Y.—Hequembourg v. Bookstaver, 
7 N.Y.S. 217, 54 Hun 88. 

62.5 Okl.—Whitehead v. Williams, 
165 P.2d 618, 196 Okl. 411. 
Dismissal as to one or more code¬ 
fendants generally see supra § 30. 

63. N.Y.—Hirschlag v. Ben Porat 
Cigar Co., 170 N.Y.S. 715—Layman 
v. New York Bank Note Co., 20 
N.Y.S. 431. 

64. N.Y.—Layman v. New York 
Bank Note Co., supra. 

18 C.J. p 1170 notes 1, 2. 

65. N.Y.—Sire v. Shubert, 140 N. 
Y.S. 841, 155 App.Div. 927. 

18 C.J. p 1170 notes E, 6, 7. 

66. Mass.—Goward v. Dunbar, 4 
Cush. 500. 

N.Y.—Hart v. Storey, 1 Johns. 143. 

67. N.Y.—Van Buren v. Port, 4 
Wend. 209. 

68. N.Y.—Chapman v. Wolf, 85 N. 
Y.S. 638, 89 App.Div. 563. 

69. Cal.—Cook v. Stewart McKee & 
Co., 157 P.2d 868, 68 C.A.2d 758— 
King v. Superior Court in and for 
San Diego County, 56 F.2d 268, 12 
C.A.2d 501—Smurda v. Superior 
Court -of State of California, in 


and for Los Angeles County, App., 
266 P. 843. 

Ga.—Trusco Finance Co., Motor Con¬ 
tract Division v. McGee, 57 S.E.2d 
184, 206 Ga. 382. 

Ill.—Lawrenceville Tp. High School 
Dist. No. 71 v. St. Francisville 
Community High School Dist. No. 
102, 75 N.E.2d 407, 332 Ill.App. 437 
—Cole v, Glasgow, 53 N.E.2d 751, 
322 Ill.App. 76. 

Mo.—Stith v. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

N.C.—Everett v. Yopp, 100 S.E.2d 221, 
247 N.C. 38. 

Pa.—Corpus Juris cited in Hileman 
Coal Co. v. Phoenix Coal Co., 6 
Pa.Dist. & Co. 633, 635. 

S.C.—Corpus Juris Secundum quoted 
in Allen v. Southern Ry. Co., 62 S. 
E.2d 507, 511, 218 S.C. 291. 

Tex.—Corpus Juris cited in Sharp 
v. Hall, Civ.App., 49 S.W.2d 523. 
525. 

W.Va.—Efthemes v. Crouch, 74 S.E. 

2d 508, 138 W.Va. 50. 

18 C.J. p 1170 note 15. 

Bill in equity 

Ga.—Spence v. Dyal, 44 S.E.2d 658, 
202 Ga. 739. 

Bond to secure judgment 

Where action was discontinued, 
court should order discharge of bond 
previously filed by defendants to 
secure judgment. 

N.Y.—Quinn v. Ershowsky, 245 N.Y. 
S. 398, 138 Misc. 15. 

Collateral attack 

(1) The validity of an entry of 
discontinuance cannot be inquired 
into in a collateral proceeding. 

Pa.—Altsman v. Kelly, 9 A.2d 423, 

336 Pa. 481. 

18 C.J. p 1172 note 49. 

(2) Ordinarily, the proper proce¬ 
dure for one claiming that entry on 
docket that suit had been settled 
was unauthorized would not be to 
attack it in a subsequent proceed¬ 
ing, but would be to go into court 
where case was listed and have rec¬ 
ord cleared by expunging the en¬ 
try. 


Pa.—Sale v. Ambler, 6 A.2d 519, 335 
Pa. 165. 

Collateral proceedings 

(1) A dismissal of one action does 
not operate to dismiss a collateral 
action involving the same subject 
matter. 

Ga.—Taylor v. Pittman, 37 Ga. 566. 
Ky.—Davis v. Davis, 172 S.W. 665 
162 Ky. 316. 

18 C.J. p 1171 note 38. 

(2) Where, however, a defendant is 
in custody on mesne process and 
plaintiff is nonsuited the sheriff may 
discharge defendant. 

S.C.—Baker v. Deliesseline, 15 S.C.L. 
372. 

18 C.J. p 1171 note 39. 

Dismissal and nonsuit 

(1) “Judgment of dismissal” and 
“judgment of nonsuit” have the same- 
legal effect. 

Ill.—Gilbert v. Langbein, 98 N.E.2d 
140, 343 Ill.App. 132. 

Mo.—Suess v. Motz, 285 S.W. 775„ 
220 Mo.App. 32. 

(2) In either instance another pro¬ 
ceeding may be instituted. 

Ill.—Gilbert v. Langbein, supra. 

Entire case 

Dismissal carries with it the en¬ 
tire case, including the answer to the* 
extent of defensive matter. 

Ga.—Fender v. Hendley, 26 S.E.2d 
887, 196 Ga. 512—American Legion 
v. Miller, 1 89 S.E. 837, 183 Ga. 
754. 

Entry of neither party was equiv¬ 
alent to nonsuit or abandonment of 
personal injury action, after which 
case was no longer pending and no¬ 
judgment could be rendered in it. 
Mass.—Graziano v. Albergo, 103 N.E. 
2d 323, 328 Mass. 241. 

Bights of appeal 

Discontinuance annulled all that 
had taken place in action and, hence, 
defendant was not prejudiced by 
discontinuance with respect to his- 
rights of appeal from order of sum¬ 
mary judgment or in any other* 
respect. 

N.Y.—Miehle Printing Press & Mfg- 
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and there remains no cause pending in which a third 
person may be permitted to intervene, 70 or in which 
defendant may thereafter file an answer or plea. 71 
In the absence of circumstances working an estop¬ 
pel, 71 * 6 a dismissal or nonsuit leaves the situation as 


though no suit had ever been brought, 72 and it has 
the effect of an absolute withdrawal of the claim 
and leaves defendant as though he had never been 
a party. 72 * 5 It carries down with it previous pro¬ 
ceedings and orders in the action, 73 and all plead- 


Co. v. Amtorg Trading Corp., 103 
KT.S.2d 493, 278 App.Div. 682. 
tXnauthorized dismissal 

Exception to rule that dismissal 
of case is final arises when order of 
dismissal was unauthorized. 

Iowa.—Ryan v. Phoenix Ins. Co. of 
Hartford, Conn., 215 N.W. 749, 204 
Iowa 655. 

Where one of several plaintiffs 
dismisses as to his coplaintiffs who 
acquiesce therein, the latter are out 
of the cause for all purposes and 
cannot in future recover upon the 
cause of action on which they orig¬ 
inally sued without bringing a new 
suit and serving process upon de¬ 
fendants. 

Tex.—Sowell v. Jones, 4 S.W. 620. 

70. Pa.—Corpus Juris cited in 

Hileman Coal Co. v. Phoenix Coal 
Co., 6 Pa.Dist. & Co. 633, 635. 

S.C.—Corpus Juris Secundum quoted 
in Allen v. Southern Ry. Co., 62 
S.E.2d 507, 611, 218 S.C. 291. 

18 C.J. p 1170 note 19. 

Pate of main action 

Intervention was subject to fate 
of equitable proceeding which was 
main case, so that where real plain¬ 
tiffs in equitable action dismissed 
their action, intervention was auto¬ 
matically dismissed. 

Ga.—Haisten v. Tanner-Brice Co., 89 
S.E.2d 172, 211 Ga. 821. 

71. Cal.—Coburg Oil Co. v. Russell, 
276 P.2d 637, 129 C.A.2d 214—Co- 
borg Oil Co. v. Russell, 223 P.2d 
305, 100 C.A.2d 200. 

Pa.—Corpus Juris cited in Hileman 
Coal Co. v. Phoenix Coal Co., 6 Pa. 
Dist. & Co. 633, 635. 

S.C.—Corpus Juris Secundum quoted 
in Allen v. Southern Ry. Co., 62 
S.E.2d 507, 511, 218 S.C. 291. 

Tex.—Taylor v. Masterson, Civ.App., 
259 S.W. 629. 

18 C.J. p 1170 note 20. 
further defensive pleading held a 
nullity 

Ga.—Trusco Finance Co., Motor Con¬ 
tract Division v. McGee, 57 S.E.2d 
184, 206 Ga. 382. 

Cross action 

A defendant's cross action against 
a codefendant being dismissed, the 
case stands as though it had never 
been filed, as regards codefendant's 
right to plead in offset and cross ac¬ 
tion against him. 

Tex.—Taylor v. Hill, Civ.App., 183 
S.W. 836. 

71.5 Claim to attached property 
One who interposed a claim to at¬ 
tached property, gave bond, and took 


possession thereof, but voluntarily 
dismissed the claim, was precluded 
from thereafter setting up title to 
the property and seeking to attack 
the attachment judgment as being 
void on its face, since to allow such 
procedure would be to disregard the 
purpose of the claim laws, which is 
to have such matters tried in the 
claim proceeding. 

Ga.—Romar Acceptance Corp. v. Par¬ 
ham, 98 S.E.2d 615, 213 Ga. 223. 

72. U.S.— Corpus Juris Secundum 
cited in Bryan v. Smith, C.C.A.Ind., 
174 F.2d 212, 214, 11 A.L.R.2d 
1402—Maryland Casualty Co v. 
Latham, C.CJLTex., 41 F.2d 312— 
Emlenton Refining Co. v. Cham¬ 
bers, C.C.A.Pa., 35 F.2d 273, cer¬ 
tiorari denied 50 S.Ct. 160, 280 TJ. 
S. 612, 74 L.Ed. 654. 

Cal.—Cook v. Stewart McKee & Co., 
157 P.2d 868, 68 C.A.2d 758. 

Ill.— Corpus Juris Secundum cited in 
Tailby v. Tailby, 116 N.E.2d 83, 
85, 1 Ill.App.2d 17— Corpus Juris 
Secundum cited in Hellstrom v. 
McCollum, 58 N.E.2d 295, 296, 324 
Ill.App. 385. 

La.—Davies v. Consolidated Under¬ 
writers, App. f 14 So.2d 494. 

Miss.—Dabney Foundation v. Perry, 
79 So.2d 445, 223 Miss. 721—Wells 
v. Bullock, 5 So.2d 686, 192 Miss. 
347. 

Mo.—State ex rel. Burns v. Shain, 
248 S.W. 591, 297 Mo. 369. 

Ohio.—Apple v. Ganson, App., 76 N. 
E.2d 736. 

Or.—Jesse v. Birchell, 257 P.2d 255, 
198 Or. 393, 37 A.L.R.2d 952. 

S.C.—Moore v. Southern Coatings & 
Chemical Co., 71 S.E.2d 311, 221 S. 
C. 522— Corpus Juris Secundum 
quoted in Allen v. Southern Ry. 
Co., 62 S.E.2d 507, 511, 218 S.C. 
291—Kay v. Meadors, 58 S.E.2d 
893, 216 S.C. 483— Corpus Juris 
Secundum cited in Allen v. Atlanta 
& Charlotte Air Line Ry. Co., 57 
S.E.2d 249, 250, 216 S.C. 188, 23 
A.L.R.2d 657. 

Proceedings arrested and annulled 

1ST.T.—Rosenblatt v. Rosenblatt, 82 N. 
Y.S.2d 124—Radin v. Harper, 82 
N.Y.S.2d 121. 

Deleterious consequences other 
than payment of costs do not attach 
to mere filing and dismissal of suit. 
Tex.—Burford v. Sun Oil Co., Civ. 
App., 186 S.W.2d 306, error refused. 

Bight to sue as poor person 
Where plaintiff instituted a suit 
and filed a pauper's oath and then 
took a nonsuit and refiled his ac¬ 
tion, it was held that the new ac¬ 
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tion might be maintained as that 
of a pauper. 

Tenn.—Campbell v. Lee, 12 Tenn. App. 
293. 

Waiver of objections to court’s rul¬ 
ings 

A plaintiff by voluntarily dismiss¬ 
ing his suit waives any errors which 
the court may have committed. 

U.S.—Schotis v. North Coast Steve¬ 
doring Co., D.C.Wash., 24 F.2d 
592. 

Ark.—Grimm ett v. Roberts, 100 S. 

W.2d 961, 193 Ark. 1179. 

Colo.— Corpus Juris cited in Moore v. 
Chalmers-Galloway Live Stock Co., 
10 P.2d 950, 951, 90 Colo. 548. 

Ill.—Shemaitis v. Shemaitis, 97 N.E. 

2d 126, 342 Ill.App. 513. 

S.C.— Corpus Juris Secundum quoted 
In Allen v. Southern Ry. Co., 62 
S.E.2d 507, 511, 218 S.C. 291. 

Tenn.—Corpus Juris cited in Braly 
v. Ragsdale, 3 TenruApp. 205, 209. 
18 C.J. p 1172 note 48. 

72.5 Cal.—Cook v. Stewart McKee & 
Co., 157 P.2d 868, 68 C.A.2S 758. 
Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 86 
N.E.2d 74, 227 Ind. 327. 

Stranger to action 

After dismissal, defendant is a 
stranger to the action. 

Cal.—Cook v. Stewart McKee & Co., 
157 P.2d 868, 68 C.A.2d 758. 

73. U.S.— Corpus Juris Secundum 
quoted in Stout v. Mason, D.C.Pa., 
17 F.R.D. 93, 95. 

Ga.—Creswell v. Acme Lumber & 
Supply Co., 149 S.E. 296, 40 Ga. 
App. 268. 

Ind.— Corpus Juris Secundum quoted 
in Bryan v. Smith, C.C.A.IncL f 174 
F.2d 212, 214, 11 A.L.R.2d 1402. 
N.Y.—Mahon v. Remington, 9 N.Y. 
S.2d 47, 256 App.Div. 889. 

Rosenblatt v. Rosenblatt, 82 N. 
Y.S.2d 124—-Radin v. Harper, 82 
N,Y.S.2d 121. 

Pa.— Corpus Juris cited in Hileman 
Coal Co. v. Phoenix Coal Co., 6 
Pa.Dist. & Co. 633, 635. 

S.C.—Allen v. Southern Ry. Co., 62 
S.E.2d 507, 218 S.C. 291. 

18 C.J. p 1170 note 18. 

Defendant cannot complain of er¬ 
rors committed by court prior to 
discontinuance. 

Mass.—Statkunas v. Louis Promboim 
& Son, 174 N.E. 919, 274 Mass. 
515. 

Nonresident motorist 
The "appearance", contemplated 
by statute providing that dismissal 
of action after nonresident motorist 
has "appeared" under substituted 
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ings, both of plaintiff and of defendant, 74 and all 
issues, 76 with respect to plaintiffs claim. A dismiss¬ 
al, however, does not affect any substantive rights 
acquired by defendant prior to the dismissal. 75 - 6 

A voluntary discontinuance, dismissal, or nonsuit 


by a party plaintiff does not of itself satisfy and dis¬ 
charge the debt or cause of action, and hence does 
not preclude plaintiff from bringing a new suit for 
the same cause, 76 except where the basis of the dis¬ 
missal is an agreement between the parties with re¬ 


service shall bar recommencement 
of same action against him unless 
recommenced action is accompanied 
by actual personal service of orig¬ 
inal notice of suit within the state, 
means any sort of an appearance, 
whether general or special, and is 
not limited to a general appearance. 
Iowa.—Gelvin v. Hull, 293 N.W. 520, 
228 Iowa 1149. 

Court’s opinion, on. merits 

Taking statutory nonsuit fore¬ 
stalls entry of judgment theretofore 
orally pronounced, divests such 
judgment of any force as res ju¬ 
dicata, and requires entry of judg¬ 
ment of nonsuit, but does not dis¬ 
place first oral judgment as being 
court’s opinion that under the facts 
there was no liability. 

Miss.—Welch v. Kroger Grocery Co., 
177 So. 41, 180 Miss. 89. 

Power to vacate orders 

Right of plaintiff to dismiss ac¬ 
tion does not include judicial power 
to vacate existing judgment or or¬ 
der of court previously made in 
such action. 

Okl.—Groenewold v. Groenewold, 144 
P.2d 965, 193 Okl. 324—Kelly v. 
Maupin, 58 P.2d 116, 177 Okl. 44. 

Venue 

(1) Dismissal by plaintiffs of ac¬ 
tion held not to have effect of de¬ 
stroying judgment adverse to them 
on issue of venue. 

Tex.—Deatherage v. Kerrigan, Civ. 
App., 294 S.W. 698—Old v. Clark, 
Civ.App., 271 S.W. 183. 

(2) Where plaintiffs took a nonsuit 
as against one defendant on trial of 
pleas of privilege presented by sev¬ 
eral defendants, plaintiffs abandoned 
their contest of such defendant’s 
plea of privilege and admitted that 
it was well taken and that venue 
should be changed to county named 
in plea, and such nonsuit became res 
judicata on Issue of venue precluding 
plaintiffs from making such defend¬ 
ant a party defendant to the same ac¬ 
tion when venue as to other defend¬ 
ants was changed to a third county. 
Tex.—Tempelmeyer v. Blackburn, 

Civ.App. f 176 S.W.2d 582. 

Decree as to funds In court’s con¬ 
trol 

Where court enters decree in 
pending suit directing distribution 
of funds under its control, which 
suit is later dismissed by consent of 
parties, and thereafter decree with 
respect to funds is violated, court 
may, on petition of interested par¬ 
ity, enter such orders as may be 
ecessary to enforce its decree of 


distribution, notwithstanding such 
dismissal. 

W.Va.—Seal v. Gwinn, 191 S.E. 860, 
119 W.Va. 19. 

74. U.S.—Corpus Juris Secundum 
quoted in Bryan v. Smith, C.C.A. 
Ind., 174 F.2d 212, 214, 11 A.L.R. 
2d 1402. 

Corpus Juris Secundum quoted in 
Stout v. Mason, D.C.Pa., 17 F.R.D. 
93, 95. 

Ga.—Brewer v. Williams, 80 S.E.2d 
190, 210 Ga. 341—Trusco Finance 
Co., Motor Contract Division v. Mc¬ 
Gee, 57 S.E.2d 184, 206 Ga. 382— 
Spence v. Dyal, 44 S.E.2d 658, 202 
Ga. 739. 

Ky.—Rucker v. Baker, 7 Ky.Op. 252. 
N.Y.—Mahon v. Remington, 9 N.Y.S. 

2d 47, 256 App.Div. 889. 

Tex.—Gray v. Tribue, Civ.App., 118 
S.W. 808, error refused. 

Utah.—Pahvant Mercantile & In¬ 
vestment Co. v. Wind, 3 P.2d 257, 
78 Utah 381. 

Where defendant answered only 
first count of petition with allega¬ 
tions applicable only to first count 
and plaintiff thereafter elected to 
rely solely on second count, answer 
held improperly treated as applying 
to case being tried, since effect of 
plaintiff’s election was dismissal of 
first count, and answer fell with first 
count. 

Ga.—L. P. Gunson & Co. v. Garrett, 
186 S.E. 849, 53 Ga.App. 717. 
Objections rendered moot 

Plaintiff’s voluntary dismissal of 
his petition rendered moot objections 
urged by him to defendants’ plead¬ 
ings as tendering nongermane issues. 
Okl.—Alexander v. Pharaoh & Co., 
155 P.2d 244, 195 Okl. 74. 

75. U.S.—Corpus Juris Secundum 
quoted in Bryan v. Smith, C.C.A. 
Ind., 174 F.2d 212, 214, 11 A.L.R.2d 
1402. 

Corpus Juris Secundum quoted in 

Stout v. Mason, D.C.Pa., 17 F.R.D. 
■93, 95. 

Ind.—State ex rel. City of Indianapo¬ 
lis on Behalf of Dept, of Redevel¬ 
opment v. Superior Court of Mari¬ 
on County, 128 N.E.2d 874, 235 Ind. 
151, rehearing denied 131 N.E.2d 
645, 235 Ind. 151. 

Moore-Mansfteld Constr. Co. v. 
Marion, etc., Tract. Co., 101 N.E. 
15, 52 Ind.App. 548. 

La.—Sims v. State Mineral Bd., 53 
So.2d 124, 219 La. 342. 

75.5 La.—Betz v. Hear in Tank 
Lines, App., 75 So.2d 356. 

76. Cal.—De Monbrun v. Sheet Metal 
Workers Intern. Ass'n, 295 P.2d I 


881, 140 C.A.2d 546—Kinley v. Alex¬ 
ander, 290 P.2d 287, 137 C.A.2d 382. 
Fla.—Baker County State Bank v. 

Jones, 98 So. 592, 86 Fla. 484. 

Ga.—Tufts v. Threlkeld, 121 S.E. 120, 
31 Ga.App. 452. 

Ill.—Cole v. Glasgow, 53 N.E.2d 751, 
322 Ill.App. 76. 

La.—Successions of Scardino, 40 So. 
2d 923, 215 La. 472—Rives v. 

Starcke, 196 So. 657, 195 La. 378. 
Mass.—Metropolitan Transit Author¬ 
ity v. Railway Exp. Agency, 84 N. 
E.2d 26, 323 Mass. 707. 

Mont.—Union Bank & Trust Co. of 
Helena v. State Bank of Town¬ 
send, 62 P.2d 677, 103 Mont. 260. 
N.Y.—In re Griffith’s Estate, 216 N. 
Y.S. 605, 127 Misc. 376. 

Radin v. Harper, 82 N.Y.S.2d 

121 . 

N.C.—Howie v. Twin States Exp., 75 
S.E.2d 732, 237 N.C. 667. 

Pa.—Furman v. Karr, 61 Pa.Dist. & 
Co. 501, 51 Lanc.Rev. 53, 64 Montg. 
Co. 9, 61 York Leg.Rec. 184—Lessy 
v. Great Atlantic and Pacific Tea 
Co., 13 Pa.Dist. & Co. 400, 20 Del 
Co. 199—Corpus Juris quoted in 
Metal Products Co. v. Levine, 1 Pa. 
Dist. & Co. 271, 272. 

Tenn.—Campbell v. Lee, 12 Tenn.App. 
293. 

Tex.—Payne v. Nichols, Civ.App., 176 
S.W.2d 961, error refused—Corpus 
Juris cited in Turman v. Turman, 
Civ.App., 46 S.W.2d 447, 449—Jack- 
son v. Guaranty State Bank of 
Fort Worth, Civ.App., 266 S.W. 831. 
W.Va.—Efthemes v. Crouch, 74 S.E. 

2d 508, 138 W.Va. 50. 

18 C.J. p 1171 note 35. 

Plaintiff’s failure to appear 

Statute dealing with the force and 
effect of a judgment of nonsuit en¬ 
tered because of plaintiff's failure to 
appear had no application to volun¬ 
tary nonsuit entered against plain¬ 
tiff on plaintiffs motion. 

La.—Strudwick Funeral Home v. 
Crawford, App., 35 So.2d 838. 

Only recourse of plaintiff who has 
taken a nonsuit ordinarily is to be¬ 
gin his action anew. 

Ill.—Bettenhausen v. Guenther, 58 
N.E.2d 550, 388 Ill. 487. 

The words “without prejudice” in 
respect of a voluntary nonsuit have 
the effect only of causing judgment 
of dismissal not to operate, upon 
theory of res judicata, as a bar to 
a subsequent suit by plaintiff 
against defendant on same cause. 
D.C.—Morse v. Bragg, 107 F.2d 648, 
71 App.D.C. 1, certiorari denied 60 
S.Ct. 1073, 310 U.S. 630, 84 L.Ed. 
1400. 
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spect to the matters in controversy, 77 although file a new action. 77 * 5 Such a voluntary discontinu- 
where it is made to appear from the language of the ance, dismissal, or nonsuit settles no right of prop- 
agreement to dismiss that the parties intended a erty between plaintiff and defendant, nor is it an 
dismissal without prejudice, plaintiff is at liberty to admission of any right whatever in defendant. 78 

The forum for the new action is j plaintiff made no representation, ex- i its purview and has relation only to 


not limited by procedural laws re¬ 
pealed since the institution of the 
first action. 

Neb.—Grose v. Bredthauer, 284 N.W. 
860, 136 Neb. 43. 

Despite judgment against remain¬ 
ing defendants, plaintiff may insti¬ 
tute new suit against defendant as 
to whom the action was discontinued. 
Me.—Drake v. Rogers, 32 Me. 524. 

18 C.J. p 1171 note 34. 

Dismissal by clerk 

(1) Unless an order for dismissal 
on file with clerk provides that dis¬ 
missal is with prejudice, it is a dis¬ 
missal without prejudice. 

Cal.—Burke v. W. R. Chamberlin & 
Co., 125 P.2d 120, 51 C.A.2d 419. 

(2) Voluntary dismissal of action 
by clerk’s entry is presumed to he 
without prejudice to bringing of an¬ 
other action. 

Cal.—Gagnon Co. v. Nevada Desert 
Inn, 289 P.2d 466, 45 C.2d 448. 

Breznikar v. T. J. Topper Co., 
72 P.2d 895, 23 C.A.2d 298. 

(3) However, filing of request by 
plaintiff for dismissal of action, with¬ 
out any showing of good cause for 
dismissal, after trial had commenced, 
and granting by court of request to 
dismiss action by filing direction with 
clerk, should be deemed an abandon¬ 
ment of case by plaintiff, even though 
plaintiff stated that dismissal should 
be without prejudice, and judgment, 
in so far as it purported to be a dis¬ 
missal without prejudice, was void, 
and would be modified by striking 
therefrom the words “without preju¬ 
dice/’ 

Cal.—Carvel v. Arents, 272 P.2d 858, 
126 C.A.2d 776. 

Provision for prejudice improper 
Where oral motion by plaintiff to 
dismiss petition was granted, grant¬ 
ing motion with prejudice over ob¬ 
jection of plaintiff held erroneous. 
Cal.—Steffens v. Rowley, 52 P.2d 493, 
10 C.A.2d 628. 

PaUuxe to prosecute 

If plaintiff fails to appear when 
his case is called, the court cannot 
hear the case on its merits and ren¬ 
der judgment against plaintiff, but 
can only dismiss the petition and 
render judgment for costs against 
him. 

Mo.—Scott v. Rees, 253 S.W. 998, 300 
Mo. 123. 

Estoppel to bring new action 

Plaintiff’s voluntary dismissal of 
action held not to estop him from 
bringing second action, although de¬ 
fendant, allegedly upon strength of 
dismissal, paid his attorney, where 


press or implied, that he would not 
reassert claim. 

N.Y.—Secklir v. Penney, 266 N.Y.S. 
327, 148 Misc. 807, affirmed 280 N. 
Y.S. 1009, 244 App.Div. 830. 
Defendant’s nonresistazLce of mo¬ 
tion for nonsuit and failure to offer 
to proceed held waiver of right to 
obtain judgment on merits. 

Wash.—Edwards v. Obzina, 299 P. 

656, 163 Wash. 41. 

Plaintiff concluded by nonsuit 

Where motion for nonsuit was 
made by certain defendants, and non¬ 
suit was proper as to them, and, up¬ 
on court’s intimation to that effect, 
plaintiff submitted to voluntary non¬ 
suit as to all defendants, plaintiff is 
concluded by voluntary nonsuit as to 
other defendants. 

N.C.—Richmond Guano Co. v. Wal¬ 
ston, 122 S.E. 663, 187 N.C. 667. 

77. U.S.—Corpus Juris cited in 
City of Los Angeles v. Borax Con¬ 
solidated, Ltd., D.C.Cal., 20 P.Supp. 
69, 73. 

Okl.—Colonial Royalties Co. v. Hinds, 
216 P.2d 958, 202 OkL 660—Amos 
v. Johnston, 19 P.2d 344, 162 Okl. 
115. 

Pa.— Corpus Juris cited in Metal 
Products Co. v. Levine, 1 Pa-Dist. 
& Co. 271, 272. 

Va.—Virginia Concrete Co. v. Board 
of Sup’rs of Fairfax County, 91 S. 
E.2d 415, 197 Va. 821—Bardach 
Iron & Steel Co. v. Tenenbaum, 118 
S.E. 502, 136 Va. 163. 

18 C.J. p 1171 note 36. 

Effect of judgment of dismissal pur¬ 
suant to agreement generally see 
Judgments § 634. 

Adjusted by parties 

A “dismissed agreed” order is evi¬ 
dence only that cause of action has 
been adjusted by parties themselves 
in their own way. 

Va.—Murden v. Wilbert, 53 S.E.2d 
42, 189 Va. 358. 

Adjustment of merits 

A dismissal of an action operates 
as a bar to its renewal only when the 
dismissal is based on, and entered 
in pursuance of, an agreement of the 
parties, and when it is understood by 
them to amount to an adjustment of 
the merits of their controversy. 

Cal.—Burke v. W. R. Chamberlin & 
Co., 125 P.2d 120, 51 C.A.2d 419. 
Court rule inapplicable to composite 
agreement 

Under rule providing for dismissal 
of action by plaintiff without order 
of court, provision that unless other¬ 
wise stated dismissal is “without 
prejudice” has only plaintiff within 
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later assertion of plaintiff’s claim 
and not to composite situation by 
which litigation is settled. 

N.J.—Kelleher v. Lozzi, 80 A.2d 196, 
7 N. J. 17. 

Judgment construed in connection 
with, agreement 

Judgment of nonsuit, based on 
agreement of parties, should be con¬ 
strued in connection with such agree¬ 
ment. 

Tex.—Stephenson v. Gaines, Civ.App., 
291 S.W. 602, reversed on other 
grounds, Com.App„ 298 S.W. 401. 
New cause of action by agreement 
Where cause of action is not actu¬ 
ally extinguished by payment or oth¬ 
er satisfaction, but only transformed 
into a new cause of action by agree¬ 
ment of the parties under which 
judgment dismissing the action was 
entered, the remedy must be on the 
new cause of action and cannot be 
maintained on original cause of ac¬ 
tion adjusted by agreement for dis¬ 
missal. 

Ark.—Mutual Life Ins. Co. of New 
York v. Phillips, 169 S.W.2d 132, 
205 Ark. 432. 

Notwithstanding agreement for val¬ 
uable consideration 
Although a suit has been discon¬ 
tinued as to a codefendant on an 
agreement for a valuable consider¬ 
ation, he may be cited anew and pro¬ 
ceeded against and another defendant 
cannot object to such a proceeding. 
Me.—Drake v. Rogers, 32 Me. 524. 

77.5 Cal.—Burke v. W. R. Chamber¬ 
lin & Co., 125 P.2d 120, 51 C.A.2d 
419. 

78. U.S.—*White Satin Mills Cor¬ 
poration v. Woodward, D.C.Minn., 
34 F.2d 158, affirmed, C.C.A., Wood¬ 
ward v. White Satin Mills Corpo¬ 
ration, 42 F.2d 987. 

Nev.—Van Vliet v. Olin, 1 Nev. 495. 
N.Y.—Eisberg v. Cornell, 138 N.Y.S. 
661, 154 App.Div. 885. 

Photos v. Coufos, 153 N.Y.S. 217. 
Pa.—Snyder v. Snyder, 19 Pa.Dist. & 
Co. 125, 25 Berks Co. 188, 47 York 
Leg.Rec. Ill—Corpus Juris quoted 
iu Metal Products Co. v. Levine, 1 
Pa.Dist. & Co. 271, 272. 

Effect ou temporary injunction. 

An action by local labor union 
members to enjoin international un¬ 
ion's general president from assum¬ 
ing control of local union and expend¬ 
ing funds or assets thereof was not 
based on new cause, accruing after 
superior court's final judgment dis¬ 
missing such members’ previous ac¬ 
tion to enjoin president from taking 
over local union’s affairs and taking 
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A voluntary dismissal of a complaint with preju¬ 
dice operates as an adjudication on the merits 78 * 5 
terminating the action and concluding the rights of 
the parties; 78 - 10 but the words “with prejudice” 
appearing in a motion or order for dismissal are 
not always conclusive against plaintiff, and their ef¬ 
fect is determined by the conditions under which 
they are used. 78 - 15 Where defendant has filed his 
answer and no stipulation signed by defendant 
agreeing to a discontinuance is filed, and no grounds 
for a discontinuance are shown by plaintiff as re¬ 
quired by court rule and plaintiff moves for a non¬ 
suit without prejudice, a dismissal of plaintiff’s suit 
with prejudice is proper. 78 - 20 Under a statute pro¬ 
viding that any voluntary dismissal, other than one 
which a party is entitled to take without prejudice, 
shall be with prejudice unless the court in its order 
for dismissal shall otherwise specify, it is not es- 
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sential for the record to specify that a voluntary 
dismissal is without prejudice, in order to make 
such dismissal, in effect, without prejudice, since, if 
the voluntary dismissal is one to which a party is 
entitled without prejudice, it does not constitute 
a dismissal with prejudice or require the court so 
to specify. 78 * 25 

The date on which a motion for a voluntary dis¬ 
missal of a cause goes to judgment is its effective 
date, and it does not relate back to the date of filing 
of the motion. 78 - 30 A statute dealing with dismiss¬ 
als does not require any postponement for the full 
taking effect of a dismissal in term time, as is the 
case where the dismissal is filed in vacation. 78 - 35 

On jurisdiction. The dismissal of an action ousts 
the court of its jurisdiction of the action dismissed, 
which can be resumed only when the order of dis¬ 
missal is vacated. 79 No further proceedings can be 


possession or disposing of its funds 
or other property, except as to al¬ 
leged dissipation of funds, so that 
voluntary dismissal of president’s 
action to enjoin local union members 
from interfering with his control of 
union’s affairs after granting of pre¬ 
liminary injunction was not equiva¬ 
lent to reversal of such injunction 
and did not require his restitution of 
such control, in absence of allegation 
that it was taken over by virtue of, 
or pursuant to, injunction order. 

Cal.—De Monbrun v. Sheet Metal 
Workers Intern. Ass’n, 295 P.2d 
881, 140 C.A.2d 546. 

78.5 N.J.—Mayflower Industries v. 
Thor Corp., 86 A.2d 293, 17 N.J.Su- 
per. 505, appeal dismissed 89 A.2d 
277, 20 N.J.Super. 39. 

Pursuant to agreement 
A dismissal with prejudice may 
imply a decision on the merits pur¬ 
suant to an agreement between the 
parties. 

D.C.—Owen v. Simons, Mun.App., 134 
A.2d 92. 

Terminates right of action 
Dismissal of action or proceeding 
with prejudice commonly implies not 
only termination of particular action 
or proceeding then before court but 
also right of action on which it is 
based. 

N.D.—Mongeon v. Burkebile, 55 N.W. 
2d 445, 79 N.D. 234. 

Dismissal after trial 

(1) Where trial was commenced 
before jury and several witnesses 
sworn and examined and plaintiff dis¬ 
missed the action without an order 
by filing a dismissal thereof with the 
clerk at a time when under the 
amended statute plaintiff alone was 
not authorized to dismiss the action 
in any other manner than "with prej¬ 
udice" and trial court acted on the 


dismissal and terminated further 
proceedings, plaintiff could not claim 
that dismissal was intended to oper¬ 
ate “without prejudice," and on court 
dismissing jury and allowing action 
to be dismissed without consent of 
all parties or showing of just cause, 
the dismissal was “with prejudice.” 
Cal.—Fisher v. Eckert, 212 P.2d 64, 
94 C.A.2d 890. 

(2) Right to dismiss after com¬ 
mencement of trial see supra § 19. 
Entry of dismissal 
Where plaintiff has dismissed ac¬ 
tion, entry of written dismissal of 
action on clerk's register has effect 
of a final judgment. 

Cal.—Fisher v. Eckert, supra. 

78.10 Cal.—Gagnon. Co. v. Nevada 
Desert Inn, 289 P.2d 466, 45 C.2d 
448. 

Fisher v. Eckert, 212 P.2d 64, 94 
C.A.2d 890. 

N.J.—Mayflower Industries v. Thor 
Corp., 86 A.2d 293, 17 N.J.Super. 
505, appeal dismissed 89 A.2d 277, 
20 N.J.Super. 39. 

78.15 N.D.—Mongeon v. Burkebile, 
55 N.W.2d 445, 79 N.D. 234. 

78.20 Mich.—Glazer v. Silber, 75 N. 
W.2d 17, 344 Mich. 635. 

78.25 Mo.—Potter v. McLin, 214 S. 

W.2d 751, 240 Mo.App. 708. 
pirst dismissal 

Where plaintiffs’ dismissal was the 
first and only voluntary dismissal of 
action and the dismissal was made 
before action was finally submitted 
to jury, plaintiffs were entitled to a 
dismissal without prejudice, and nei¬ 
ther plaintiffs nor court was required 
to specify that voluntary dismissal 
so made was without prejudice, and 
failure of order to specify that dis¬ 
missal was without prejudice did not 
affect plaintiffs’ right to bring anoth¬ 


er action against the same parties on 
the same cause of action. 

Mo.—Potter v. McLin, supra. 

78.30 N.H.—Dorney v. Dorney, 96 A 
2d 198, 98 N.H. 159. 

78.35 Ind.—State ex rel. Allis- 

Chalmers Mfg. Co. v. Boone Circuit 
Court, 86 N.E.2d 74, 227 Ind. 327. 

79. Conn.—Lusas v. St. Patrick’s 
Roman Catholic Church Corpora¬ 
tion of Waterbury, 193 A. 204, 123 
Conn. 166, 111 A.L.R. 763. 

Iowa.—Ryan v. Phoenix Ins. Co. of 
Hartford, Conn., 215 N.W. 749, 204 
Iowa 665. 

Miss.—Keith v. Yazoo & M. V. R. Co., 
145 So. 227, 164 Miss. 566. 

Ohio.—State ex rel. De Ran v. Myers, 
84 N.E.2d 240, 83 Ohio App. 469. 
Okl.—Shinn v. Morris, 237 P.2d 455, 
205 Okl. 289—Wood v. Hines, 245 
P. 846, 117 Okl. 86. 

Va.—Murden v. Wilbert, 53 S.E.2d 42, 
189 Va. 358—Bardach Iron & Steel 
Co. v. Tenenbaum, 118 S.E. 502, 136 
Va. 163. 

18 C.J. p 1171 notes 43-45. 

Ancillary jurisdiction 

(1) After voluntary dismissal by 
plaintiff, one not party to action, but 
interested in obtaining relief ancil- 
ary thereto, must move to set aside 
dismissal and obtain order reinstat¬ 
ing cause before court can acquire 
jurisdiction of ancillary proceedings. 
Okl.—Wood v. Hines, 245 P. 846, 117 

Okl. 86. 

(2) A bill by defendant to enjoin 
plaintiff from maintaining actions in 
other jurisdictions on the same 
cause of action, is ancillary, and 
falls with dismissal by plaintiff of 
the original action. 

IT.S.—Venner v. Graves, N.Y., 255 F. 
686, 167 C.C.A. 62. 

Ark.—Norton v. Hutchins, 120 6.W. 
2d 358, 196 Ark. 856. 
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had or judgment rendered by the court, 80 except 
such order or judgment as may be necessary to close 
the litigation properly; 81 and the court is without 
power to make any other order. 81 * 5 When plaintiff 
willfully dismisses an action against one or more of 
several defendants, the effect is the same as though 
the action had been originally brought against the 
remaining defendants, 81 * 10 and the dismissal ousts 
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the court of jurisdiction as to the defendants dis¬ 
missed. 81 * 15 

Effect of two nonsuits or dismissals . Under some 
statutes, until the action is barred, plaintiff may at 
his option dismiss his suit and recommence as often 
as he chooses, subject only to liability for the costs 
in case of renewal. 82 Under other statutes two 


80. Cal.—Smurda v. Superior Court 
of State of California, in and for 
Los Angeles County, App., 266 P. 
843. 

Ga.—Davenport v. Hardman, 192 S.E. 
11, 184 Ga. 518. 

Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 
86 N.E.2d 74, 227 Ind. 327. 

Iowa.—Lyon v. Craig, 238 N.W. 452, 
213 Iowa 36—Turner v. Woodruff, 
185 N.W. 910, 192 Iowa 848. 

Minn.— Corpus Juris cited in Muel- 
lenberg v. Joblinski, 247 N.W. 570, 
571, 188 Minn. 398. 

Miss.—Keith v. Yazoo & M. V. R. 

Co., 145 So. 227, 164 Miss. 566. 

Mo.—Suess v. Motz, 285 S.W. 775, 
220 Mo.App. 32. 

Okl.—Claussen v. Amberg, 276 P. 

233, 136 Okl. 106. 

18 C.J. p 1171 note 46. 

Sights in subsequent action 

Where trial court granted plain¬ 
tiff's motion for nonsuit on the 
ground that plaintiff was not the 
duly appointed administratrix of the 
decedent's estate, it was improper 
for trial court to pass on the rights 
of the alleged beneficiaries in any 
subsequent action which might be 
brought. 

S.C.—Johnson v. Atlantic Coast Line 
R. Co., 92 S.E.2d 847, 229 S.C. 329. 
Erroneous refusal to dismiss 

Where a trial court erroneously re¬ 
fuses to allow plaintiff to dismiss his 
case, proceedings subsequently taking 
place at the trial are nugatory. 

Ga.—Spence v. Dyal, 44 S.E.2d 658, 
202 Ga. 739—Daniel v. Etheredge, 
22 S.E.2d 807, 194 Ga. 860. 

Court cannot dismiss on merits 
without notice, after granting mo¬ 
tion to dismiss without prejudice. 
S.D.—Tiedeman v. Ranney, 213 N.W. 
2, 51 S.D. 244. 

Answer not requesting affirmative 
relief 

(1) Where answer did not request 
affirmative relief and plaintiffs vol¬ 
untarily dismissed their petition 
without prejudice, a subsequent de¬ 
cree giving defendants affirmative 
relief was without jurisdiction and 
void. 

Iowa.—Turner v. Woodruff, 185 N.W. 
910, 192 Iowa 848. 

(2) Defendants could not, after 
dismissal by plaintiff, procure leave 
to amend answer by praying for 
affirmative relief, since court's power 


to permit amendment had ter¬ 
minated. 

Neb.—Plattsmouth Loan & Building 
Ass'n v. Sedlak, 259 N.W. 367, 128 
Neb. 509. 

Interveners 

Where interveners had dismissed 
petition of intervention by court's 
permission, judgment denying them 
recovery held unauthorized, 
j Tex.—Duncan v. Marlin Motor Co., 
Civ.App., 41 S.W.2d 740, error re¬ 
fused. 

18 C.J. p 1171 note 46 [c]. 

Stipulation of dismissal with 
prejudice cannot be filed after the 
action is dismissed without preju¬ 
dice even though the stipulation was 
obtained prior to the dismissal. 
Okl.—Stuart v. Hicks, 153 P. 143, 52 
Okl. 665. 

81. Wis.—Puffer v. Welch, 124 N.W. 

406, 141 Wis. 304. 

18 C.J. p 1172 note 47. 

Attorney’s fees 

Where money was obtained for a 
client and was held in escrow for him 
and attorneys, fact that between 
time of rule nisi and hearing, a 
notice was filed with clerk of court, 
signed by all attorneys in original 
suit, directing clerk to dismiss such 
suit as settled, did not deprive court 
of its jurisdiction to determine rea¬ 
sonable attorneys’ fees. 

Ga—Brotherton v. Stone, 28 S.E.2d 
467, 197 Ga 74. 

Tender Into court 

Fact that petitioners had paid 
costs and marked case dismissed on j 
back of petition did not deprive the 
court of jurisdiction to pass on ques¬ 
tion whether defendant was entitled 
to sum petitioners had tendered in¬ 
to court, in view of fact that defend¬ 
ant’s pleadings were filed and nisi 
was issued thereon prior to time of 
effort to dismiss case. 

Ga—Rumph v. Rister, 87 S.E.2d 447, 
92 GaA.pp. 29. 

Action by court required 
Mere filing by plaintiff of motion 
or request for voluntary dismissal 
of action does not operate to put an 
end to action automatically, and 
some action by court on motion is 
required. 

N.H.—Dorney v. Domey, 96 A.2d 198, 
98 N.H. 159. 

81.5 Ill.—Bettenhausen v. Guenther, 
58 N.E.2d 550, 388 Ill. 487. 
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81.10 Cal.—Cook v. Stewart McKee 
& Co., 157 P.2d 868, 68 C.A.2d 758. 
Dismissal as to one or more code¬ 
fendants generally see supra §§ 30— 
32. 

Dismissal of one joint obligor 

Where cause of action stated by 
petition was failure to perform ob¬ 
ligation created by account stated 
between plaintiffs and defendants, 
omitting or dismissing one alleged 
obligor did not change the cause of 
action against remaining obligor, 
and the only effect of plaintiffs' vol¬ 
untary dismissal of one defendant 
would be to produce a defect of 
parties, and motion to dismiss as to¬ 
other party was not proper method 
of taking advantage of such defect. 
Ohio.—Lungard v. Bertram, 88 N.E. 
2d 308, 86 Ohio App. 392. 

No right to file answer 

When plaintiffs dismissed action 
as to one of several defendants, who 
was not a necessary party to the ac¬ 
tion, such defendant had no right 
thereafter to file answer and cross 
petition. 

Okl.—Whitehead v. Williams, 165 P. 
2d 618, 196 Okl. 411. 

Dismissal with prejudice 

(1) In suit by taxicab passenger 
for injuries resulting from collision 
between taxicab owned by one de¬ 
fendant and automobile driven by 
another defendant, stipulation for 
dismissal of cause with prejudice 
was the giving effect to covenant not 
to sue defendant automobile driver 
and did not inure to benefit of other 
defendant. 

Fla.—Martin v. Burney, 34 So.2d 36, 
160 Fla. 183. 

<2) Where plaintiff sought to set 
aside judgment in attachment pro¬ 
ceeding and to enjoin prosecution by 
attachment plaintiff of a suit against 
surety on the claim and forthcoming 
bonds executed by plaintiff, on 
grounds which could have been urged 
in the claim case had plaintiff not 
voluntarily dismissed his claim, 
plaintiff was not entitled to prevail. 
Ga.—Romar Acceptance Corp. v. 
Parham, 98 S.E.2d 615, 213 Ga. 
223. 

81.15 Okl.—Whitehead v. Williams* 
165 P.2d 618, 196 Okl. 411. 

82. Ga.—Foplarville Sawmill Co. v. 
Driver, 88 S.E. 36, 17 GaApp. 674. 
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nonsuits are equivalent to a verdict against the party 
suffering them; 83 but plaintiff is entitled to one free 
dismissal of his suit before a subsequent voluntary 
dismissal will operate against him as an adjudica¬ 
tion on the merits. 83 - 5 A dismissal and a nonsuit, 
however, are not equivalent to two nonsuits under 
such statutes, 84 nor does the statute apply to non¬ 
suits set aside before the end of the term. 85 The 
two-dismissal rule is not applicable unless defend¬ 
ants are the same, or substantially the same or in 
privity, in both actions. 85 - 5 It has also been held 
that two prior dismissals in different courts without 
defendant’s consent do not bar another action on 
the same cause of action. 86 


b. Right to Affirmative Relief 

Generally, a nonsuit or dismissal does not carry with 
it a defendant's or intervener's plea for affirmative relief; 
but to entitle a party or intervener to continue his claim 
for affirmative relief after dismissal, the claim for affirma¬ 
tive relief must be sufficiently alleged. 

Although there is some authority to the con¬ 
trary, 87 it is generally held that a voluntary nonsuit 
or dismissal by plaintiff does not carry with it de¬ 
fendant’s plea for affirmative relief, and that the dis¬ 
missal does not prevent defendant from proceeding 
in the same action with his set-off, counterclaim, 
cross action, cross complaint, reconventional de¬ 
mand, or other claim for affirmative relief. 88 


Action cannot he renewed without 
paying costs 

Oa.—Holmes v. Huguley, 72 S.E. 38, 
136 Ga. 758. 

'S3. Ala.—Russell v. Rolfe, 50 Ala. 
56. 

Utah.—Thomas v. Braffet's Heirs, 
305 P.2d 607, 6 Utah 2d 57. 

18 C.J. p 1172 note 51. 

.83.5 Fla.—Crump v. Gold House 
Restaurants, Inc., 96 So.2d 215. 

84. Ala.—Bullock v. Perry, 2 Stew. 
& P. 319. 

S5. Ala.—Kennedy v. Geddes, 8 Port. 
26E, 33 Am.D. 289. 

.85.5 Minn.—Falkenstein v. Brauf- 
man, 88 N.W.2d 884, 251 Minn. 444. 

.86. Minn.—Brennan v. Keating, 150 
N.W. 397, 128 Minn. 49—-Walker 
v. St. Paul City R. Co., 53 N.W. 
1068, 52 Minn. 127. 

18 C.J. p 1172 note 54. 

-87. Ala.—Pure Milk Co. v. Salter, 
140 So. 386, 224 Ala. 417. 

18 C.J. p 1161 note 67. 

At common law plaintiff could at 
any time dismiss his suit, carrying 
.along with it defendant’s plea of 
.set-off or recoupment. 

Ala.—Davis v. Evans, 74 So.2d 705, 
261 Ala. 648. 

.88. U.S.—Eastern States Petroleum 
Co. v. Gilliland Refining Co., C.C.A. 
Tex., 103 F.2d 186. 

Ark.—Dorsey v. Dorsey, 289 S.W.2d 
190, 226 Ark. 192—Dailey v. Allen, 
259 S.W.2d 516, 222 Ark. 402- 
Gray v. Butrum, 234 S.W.2d 774, 217 
Ark. 967—Zurich General Acc. & 
Liability Ins. Co. v. Smith, 189 S. 
W.2d 718, 209 Ark. 135—Norton v. 
Hutchins, 120 S.W.2d 358, 196 Ark. 
856—Union Sawmill Co. v. Langley, 
66 S.W.2d 300, 188 Ark. 316— 
Corpus Juris cited in Watts v. 
Watts, 15 S.W.2d 997, 999, 179 Ark. 
997—Dillon v. Hawkins, 227 S.W. 
758, 147 Ark. 1. 

•Conn.—Lusas v. St. Patrick’s Ro¬ 
man Catholic Church Corporation ( 


of Waterbury, 193 A. 204, 123 

Conn. 166, 111 A.L.R. 763. 

Ga.—Brewer v. Williams, 80 S.E.2d 
190, 210 Ga. 341—Collier v. De- 
Jarnette Supply Co., 20 S.E.2d 925, 
194 Ga. 129. 

Idaho.—Jeffery v. Ouldhouse, 80 P. 
2d 685, 59 Idaho 50—Brown v. T. B. 
Reed & Co., 174 P. 136, 31 Idaho 
529. 

Ind.—Judd v. Gray, 59 N.E. 849, 156 
Ind. 278. 

Iowa.—In re Hazeldine's Estate, 280 
N.W. 568, 225 Iowa 369—Fitzgib- 
bon v. Midland Mortgage Co., 199 
N.W. 292, 197 Iowa 1379. 

Ky.—Bradley v. Williams, 202 S.W.2d 
149, 304 Ky. 724—Rader v. Dean, 
121 S.W. 2d 43, 275 Ky. 255— 

Wagner v. Swoope, 54 S.W.2d 395, 
246 Ky. 19—Siddens v. Thomas, 35 
S.W.2d 537, 237 Ky. 362. 

La.—Breffeilh v. Breffeilh, 60 So.2d 
457, 221 La. 843—Rives v. Starcke, 
196 So. 657, 195 La. 378—Person v. 
Person, 135 So. 225, 172 La. 740— 
McMillan v. Lorimer, 107 So. 239, 
160 La. 400—Stringfellow v. Now¬ 
lin Bros., 102 So. 869, 157 La. 683. 

Alfonso v. Ruiz, App., 2 So.2d 
480. 

Mich.—Smith v. Erla, 26 N.W.2d 728, 
317 Mich. 109. 

Minn.—Trainer v. Lammers, 188 N. 
W. 1013, 152 Minn. 415. 

Mo.—Scott v. Rees, 253 S.W. 998, 300 
Mo. 123—Barron v. Wright-Dalton- 
Bell-Anchor Store Co., 237 S.W. 
786, 292 Mo. 195—Adams v. Cary, 
226 S.W. 833. 

Sharp v. Stiles, App., 187 S.W.2d 
770—Dezino v. William S. Drozda 
Realty Co., App., 13 S.W.2d 659- 
Roach v. Landis, App., 1 S.W.2d 
203. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839—Plattsmouth 

Loan & Building Ass’n v. Sedlak, 
259 N.W. 367, 128 Neb. 509. 

N.H.—Corpus Juris Secundum cited 
in Moylan v. Lamothe, 30 A.2d 11, 
12, 92 N.H. 299. 

N.J.—Neuscheler v. See, 36 A,2d 753, 
131 N.J.Law 368. 


N.C.—Samuel H. Shearer & Son v. 
Herring, 127 S.E. 519, 189 NC. 
460. 

Ohio.—Cameron v. Gordon, App., 33 
N.E.2d 1016. 

General Const. Co. v. Village 
of Lakewood, 17 Ohio Cir.Ct.,N.S„ 
165. 

Okl.—Gross v. Hutchins, 71 P.2d 733, 
180 Okl. 486—Stolfa v. Gaines, 283 
P. 563, 140 Okl. 292. 

Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466. 

Pa.—Baumgartner v. Whinney, 39 A. 

2d 738, 156 Pa.Super. 167. 

Tenn.—Harvey v. Campbell, 61 S.W. 
2d 465, 166 Tenn. 369. 

Harrison v. National Life & 
Acc. Ins. Co., 145 S.W.2d 1023, 24 
Tenn.App. 449. 

Tex.—Womack v. Berry, 291 S.W.2d 
677—McElyea v. Parker, 81 S.W.2d 
649, 125 Tex. 225—Brooks v. O'Con¬ 
nor, 39 S.W.2d 22, 120 Tex. 121. 

Bailey v. Federal Supply Co., 
Com.App., 287 S.W. 1090. 

State v. Stanolind Oil & Gas Co., 
Civ.App., 190 S.W.2d 510, error 
refused—Coke v. Pottorff, CivApp., 
140 S.W.2d 686—Jasper v. Mays 
Mfg. Co., Civ.App., 139 S.W.2d 895 
—Traders & Gen. Ins. Co. v. Keith, 
Civ.App., 107 S.W. 2d 710, error dis¬ 
missed—Stump v. Harvey, Civ. 
App., 96 S.W.2d 411—Dittmar v. 
Alamo Nat. Co., Civ.App., 91 S.W. 
2d 781, affirmed 118 S.W.2d 298, 132 
Tex. 44—Avant v. Wallace, Civ. 
App., 71 S.W.2d 641—R. R. Stolley 
Corporation of Austin, Tex., v. 
Quebedeaux, Civ.App., 70 S.W.2d 
266, error dismissed—Commercial 
Inv. Trust v. Smart, CivApp., 69 
S.W.2d 805—Buster v. Bryant, Civ. 
App., 60 S.W.2d 1043—Spence v. 
State Nat. Bank of El Paso, Civ. 
App., 294 S.W. 618, affirmed, Com. 
App., 6 S.W.2d 754—Buse v. Buse, 
Civ.App., 287 S.W. 141—Davis v. 
Wichita State Bank & Trust Co., 
Civ.App., 286 S.W. 584—City of 
Dallas v. McElroy, Civ.App., 254 S. 
W. 599—Walker v. Haley, Civ.App., 
236 S.W. 544—Gooch v. Isbell, Civ. 
App., 77 S.W. 973. 
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Where, however, defendant does not except to a 
ruling granting a nonsuit, the order of nonsuit, al¬ 
though erroneous because defendant had filed a 
counterclaim, has the same effect as though defend¬ 
ant filed no counterclaim . 88 * 5 

A dismissal does not carry with it defendant's 
claim against a third party . 89 A dismissal as to 
one of a number of defendants does not carry with 
it the dismissed defendant's claim for affirmative 
relief against plaintiff 90 or against a codefendant ; 91 
nor does it carry with it a dismissal of the claim in¬ 


terposed against such defendant by a codefendant . 92 
It has been stated, however, that where plaintiff 
covenants not to sue a joint tort-feasor and takes a 
voluntary nonsuit as to him, the remaining tort¬ 
feasor will have to file suit against the dismissed 
tort-feasor in order to claim either contribution or 
indemnity as to him, since he is no longer a party 
to the original suit and in such original suit no 
judgment other than for costs to date of the nonsuit 
can be rendered against him . 92 * 5 

Although there is some authority to the con- 


Utah.— Corpus Juris cited in Zuniga 
v. Schiller, 67 P.2d 645, 646, 92 
Utah 294. 

18 C.J. p 1160 note 52, p 1161 notes 
53, 57, 58. 

Right to dismiss where defendant 
has interposed a plea for affirm¬ 
ative relief see supra § 27. 

Agreement 

Statute providing that no volun¬ 
tary dismissal of a plaintiff's action 
in which a counterclaim or cross 
claim has been filed shall operate to 
dismiss or discontinue such counter¬ 
claim or cross claim does not mean 
that a counterclaim cannot be dis¬ 
missed or settled by agreement, but 
merely means that a counterclaim 
shall not be dismissed merely be¬ 
cause a petition is dismissed. 

Mo.—England v. Yellow Transit Co., 
225 S.W.2d 366, 240 Mo.App. 968. 
Any plea which constitutes more 
than a mere defense and, in fact, 
amounts to a counterclaim by de¬ 
fendant is a “reconventional demand" 
within rule providing that reconven- 
tional demand does not fall on dis¬ 
continuance of plaintiff's suit; and 
the filing of demand in reconvention 
cannot prevent plaintiff's discontinu¬ 
ing suit at any time before judgment 
is rendered, but discontinuance after 
demand in reconvention has been 
filed does not prevent defendant from 
proceeding with prosecution of his 
demand in reconvention to a final 
judgment. 

La.—Alfonso v. Ruiz, App., 2 So.2d 
480. 

Application for provisional remedy 
Where plaintiff after instituting 
suit in Arkansas instituted suit in 
Texas, motion by defendant in Ar¬ 
kansas suit to restrain plaintiff from 
prosecuting Texas suit on ground 
that Texas suit involved same issues 
as Arkansas suit was an applica¬ 
tion for a provisional remedy and 
not set-off or counterclaim which 
gave defendant statutory right after 
plaintiff dismissed Arkansas suit to 
have Arkansas suit continued so that 
chancellor, could enter an order on 
defendant's motion. 

Ark.—Norton v. Hutchins, 120 S.W.2d 
358, 196 Ark. 856. 


Counterclaim assumed to allege 
truth 

For determining the standing of 
a cross complaint under an order dis¬ 
missing the main action on plaintiff’s 
motion, the facts alleged in cross 
complaint, so far as purporting to 
relate to transaction on which action 
was brought, must be taken as true. 
Idaho.—Brown v. T. B. Reed & Co., 
174 P. 136, 31 Idaho 529. 

Counterclaim not permissible 
The dismissal of an action as to 
which the interposition of a coun¬ 
terclaim or setoff is not permissible 
carries with it the counterclaim 
which defendant pleaded. 

Ga.—Youngblood v. Armour Fertili¬ 
zer Works, 99 S.E. 314, 23 Ga.App. 
731. 

Plaintiff must take notice of pro¬ 
ceedings had in case prior to taking 
nonsuit. 

Tex.—Davis v. Wichita State Bank 
& Trust Co., Civ.App., 286 S.W. 
584. 

Plea of settlement 
Where defendant filed a plea of 
final settlement, it was held not to 
constitute a counterclaim within the 
meaning of the statute, and to deny 
plaintiff the right to take a nonsuit 
and dispose of the case. 

Tenn.—Cocke v. Taylor, 13 Tenn.App. 
15. 

Replevin 

Where plaintiff replevied, giving 
bond conditioned fOr the forthcoming 
of the property, to abide the decision 
of the court, and later plaintiff dis¬ 
missed, defendant had the right to 
judgment for the value of the prop¬ 
erty, Although his answer consisted 
only of general demurrer and general 
denial. 

Tex.—Brooks v. Taylor, Civ.App., 214 
S.W. 361, dismissed for want of ju¬ 
risdiction. 

Rule applies in equity suit 
Ga.—Ledbetter v. Goodroe, 170 S.E. 
866, 177 Ga. 616. 

Ruling making dismissal necessary 
invoked by defendant 
While plaintiff is not generally 
entitled to dismiss action after plea 
of set-off or recoupment is filed, so 
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as to interfere therewith, yet, where 
defendant invokes ruling which 
makes dismissal necessary, claim and 
counterclaim go out together. 

Ga.—Adair . v. Smith, 128 S.E. 76* 
33 Ga.App. 674. 

88.5 W.Va.—Efthemes v. Crouch, 
74 S.E.2d 508, 138 W.Va. 50. 

89. Ky.—Wagner v. Swoope, 54 S. 
W.2d 395, 246 Ky. 19. 

90. Ga.—Troup v. Martin, 122 S.E* 
611, 158 Ga. 178. 

91. Iowa.—Spearing v. Chambers, 25 
Iowa 99—King v. Thorp, 21 Iowa 
67—Worrell v. Wade, 17 Iowa 96. 

Mo.—Camden v. St. Louis Public 
Service Co., 206 S.W.2d 699, 239 Mo. 
App. 1199. 

Where right to relief against co¬ 
defendant is contingent on plaintiff's^ 
obtaining judgment against him, the 
claim goes out of the case when such 
defendant is dismissed. 

Ky.—Riddle v. Oldham, 1 Ky.Op. 252. 

92. Okl.—Amerman v. State, 239 P* 
146, 111 Okl. 174. 

Tex.—Gattegno v. The Parisian,. 
Com.App., 53 S.W.2d 1005. 

92.5 Tenn.—Mink v. Majors, 279 S* 
W.2d 714, 39 Tenn.App. 50. 

Sum improperly credited 

Sum received by plaintiff under 
covenant not to sue was improperly 
credited on verdict against third joint- 
tort-feasor on theory of contribution* 
Tenn.—Mink v. Majors, supra. 

Dismissed party not reinstated 
Where original complaint was: 
superseded by amended complaint 
which omitted decedent's employer 
as party and, in effect, dismissed it 
from action, employer was not rein¬ 
stated as party to wrongful death 
action when it was named a cross 
defendant in defendant railroad's 
cross complaint for indemnity; and* 
subsequent filing of direction for dis¬ 
missal of employer with prejudice, 
signed by plaintiff, was unnecessary 
and did not operate as a matter of 
law to discharge railroad from lia¬ 
bility to plaintiff. 

Cal.—Lamoreux v. San Diego & A* 
E. Ry. Co., 311 P.2d 1, 48 C.2d 617~ 



§ 39 DISMISSAL & NONSUIT 

trary , 93 it is generally held that a dismissal does 
not carry with it an intervener’s claim for affirma¬ 
tive relief . 94 

To entitle a party or intervener to continue with 
his claim for affirmative relief after the dismissal of 
plaintiff’s claim, the claim for affirmative relief must 
be sufficiently alleged 95 and must be filed before the 
dismissal . 96 The assertion of merely defensive mat¬ 
ter 97 or of a claim for affirmative relief which could 


27 C.J.S. 

not properly be interposed in the action 98 is insuf¬ 
ficient. In determining the sufficiency of the claim 
for affirmative relief, it is held that the pleading al¬ 
leging the claim for affirmative relief must be suf¬ 
ficient in itself , 99 but other authorities hold that 
plaintiff’s pleading may be resorted to to cure de¬ 
fects in the pleading of the claim for affirmative re¬ 
lief . 1 

Where plaintiff dismisses, an adverse party claim- 


93. Ga.—Martin v. Jelks, 186 S.E. 
732, 182 Ga. 648. 

La.—Succession of Jones, 190 So. 
581, 193 La. 360—St. Bernard 

Trappers* Ass'n v. Michel, 110 So. 
617, 162 La. 366—Gorman v. Gor¬ 
man, 103 So. 766, 158 La. 274. 

94. Ind.—Universal Credit Co. v. 
Collier, 31 N.E.2d 646, 108 Ind. 
App. 685—Universal Credit Co. v. 
Collier, 15 N.E.2d 752, 105 Ind. 
App. 483. 

Iowa.—In re Hazeldine’s Estate, 280 
N.W. 568, 225 Iowa 369. 

Minn.—Scott v. Van Sant, 258 N.W. 
817, 193 Minn. 465. 

Tex.—Dittmar v. Alamo Nat. Co., 118 
S.W.2d 298, 132 Tex 44. 

18 C.J. p 1162 notes 71, 72. 

Dismissal of count warranting* in¬ 
tervention 

Where motion to be made party de¬ 
fendant by person claiming adverse¬ 
ly to plaintiff in ejectment was prop¬ 
erly granted, plaintiff could not dis¬ 
miss count justifying motion, and 
thereby avoid affirmative relief asked 
in cross-bill. 

Mo.—Queen City Inv. Co. v. Kreider, 
31 S.W.2d 1002. 

95. Mo.—Sharp v. Stiles, App., 187 
S.W.2d 770. 

Tex.—Davis v. Wichita State Bank 
& Trust Co., Civ.App., 286 S.W. 
584. 

18 C.J. p 1161 note 60. 

Failure to demand reply 

Defendant was not entitled to pro¬ 
ceed with his counterclaim after 
plaintiff had taken a nonsuit where 
defendant had not made a demand 
for a reply as required by the stat¬ 
ute. 

Pa.—Standard Wood Pipe Co. v. 
Cambria County Coal Co., 105 A. 
830, 262 Pa. 463. 

96. Iowa.—W. D. Phelan & Co. v. 
Des Moines Steel Co., 294 N.W. 
315, 229 Iowa 275. 

Xy.—Rose v« Finley’s Ex’r, 63 S.W.2d 
948, 250 Ky. 769. 

OWL—Claussen v. Amherg, 276 P. 
233, 136 Okl. 106. 

Pa.—Duke v. Wagner, 59 Pa.Dist. & 
Co. 569, 58 DaupbuCo. 331. 

Lehigh Foundries, Inc. v. Walp, 
Com.Pl,, 32 North.Co. 68. 

Tex.—Clevenger v. Cariter, 110 S.W. 
795, 50 TexCiv.App. 562. 


> Answer tendered hut not filed 

; Plaintiff cannot dismiss his peti¬ 
tion without prejudice after answer 
I and set-off or counterclaim has been 
I tendered, although not filed, and 
thereby deprive defendant of right to 
a trial of his set-off. 

Ky.—Delaney v. Alcorn, 193 S.W.2d 
404, 301 Ky. 802. 

That another defendant made 
timely request for affirmative relief 
does not warrant a late application, 
where such defendant did not press 
his claim when plaintiff dismissed. 
Iowa.—W. D. Phelan & Co. v. Des 
Moines Steel Co., 294 N.W. 315, 229 
Iowa 275. 

Tender of plea for affirmative relief 

Defendant has right to trial on 
counter pleading notwithstanding 
plaintiff's dismissal, if pleading for 
counter relief has been tendered or 
filed. 

Ky.—Rose v. Finley's Ex'r, 63 S.W.2d 
948, 250 Ky. 769. 

Application to Intervene comes too 
late if made after dismissal. 

La.—Cleveland v. Comstock, 22 La. 
Ann. 597. 

N.C.—Wilson v. Bank of Lexington, 
77 N.C. 47. 

Dismissal erroneously denied; rela¬ 
tion hack 

Where court erred in denying a 
motion of plaintiff to dismiss the ac¬ 
tion, but subsequently entered an or¬ 
der of dismissal, latter order must be 
regarded as relating back to the 
time of making the motion to dis¬ 
miss, and one intervening and peti¬ 
tioning to be substituted as plaintiff 
after the filing of the motion can¬ 
not complain of the subsequent dis¬ 
missal, under Civ.Code Pract. §§ 134, 
371. 

Ky.—Lowther v. Glenn, 225 S.W. 
1066, 189 Ky. 687. 

97. Iowa.—W. D. Phelan & Co. v. 
Des Moines Steel Co., 294 N.W. 315, 
229 Iowa 275—Eclipse Lumber Co. 
v. City of Waukon, 213 N.W. 804, 
204 Iowa 278. 

Ky.—Siddens v. Thomas, 35 S.W.2d 
537, 237 Ky. 362. 

Mo.—Campbell v. Spotts, 55 S.W.2d 
986, 331 Mo. 974—Scott v. Rees, 253 
S.W. 998, 300 Mo. 123—Lanyon v. 
Chesney, 106 S.W. 522, 209 Mo. 1. 
Ohio.—Omdorff v. Ohio Power Co., 
61 N.E.2d 213, 75 Ohio App. 94. 


.Pa.—Corpus Juris cited in Hileman 
Coal Co. v. Phoenix Coal Co., 6 Pa. 
Dist. & Co. 633, 635. 

Statute of limitations 
Iowa.—Eclipse Lumber Co. v. City of 
Waukon, 213 N.W. 804, 204 Iowa 
278. 

Ky.—Rader v. Dean, 121 S.W.2d 43, 
275 Ky. 255. 

Substance of demand in answer 
determines whether it is reconven- 
tional demand which will prevent 
dismissal of suit by plaintiff, and 
name given demand is immaterial. 
La.—Person v. Person, 135 So. 225, 
172 La. 740. 

Pleading need not he labeled counter¬ 
claim 

Iowa.—Eclipse Lumber Co. v. City 
of Waukon, 213 N.W. 804, 204 Iowa 
278. 

98. Ga.—McGhee v. Penn, 87 S.E. 
917, 144 Ga. 690. 

Claim for damages in summary rule 

In action to enjoin defendant from 
trespassing on land which plaintiff 
alleged was owned by, and was in 
possession of, plaintiff, wherein the 
parties by consent converted the 
action into one of boundary, defend¬ 
ant’s claim for damages for wrong¬ 
ful issuance of restraining order 
should be treated as a “reconvention- 
al demand" which could not be dis¬ 
missed on mere motion of plaintiff 
to discontinue plaintiff’s original de¬ 
mand, notwithstanding claim for 
damages was not filed in accordance 
with the usual requirements with 
respect to filing reconventional de¬ 
mand, but was included in a rule to 
dissolve the restraining order, where 
plaintiff made no objection, when the 
whole matter was called for trial, to 
the fact that the claim for damages 
had been included in a summary rule. 
La.—Alfonso v. Ruiz, App., 2 So.2d 
480. 

99. Iowa.—Eclipse Lumber Co. v. 
City of Waukon, 213 N.W. 804, 204 
Iowa 278. 

1. Tex.—Traders & General Ins. Co. 
v. Keith, Civ.App., 107 S.W.2d 710, 
error dismissed—Howe v. Central 
State Bank of Coleman, Civ.App., 
297 S.W. 692—Davis v. Wichita 
State Bank & Trust Co. f Civ.App.» 
286 S.W. 584. 
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ing affirmative relief is not entitled to judgment on 
his claim, but only to have it proceeded with . 2 The 
dismissal does not prevent plaintiff from defending 
against the adverse claim for affirmative relief . 3 

Set-off to counterclaim. Where plaintiff claims 
a set-off against defendant's counterclaim, the dis¬ 
missal by defendant of his counterclaim without 
prejudice does not affect plaintiffs set-off to the 
counterclaim . 3 * 5 

Waiver of claim in cross petition. An alleged 
waiver by defendant of his claim for money which 
he set up in his cross petition for cancellation of 
the contracts on which plaintiff sued does not re¬ 
move from the cross petition any of the averments 


DISMISSAL & NONSUIT §§ 39-40 

which were appropriate to the prayer of the cross 
petition for cancellation of the contracts, and hence 
such waiver does not constitute a dismissal of the 
cross petition . 3 * 10 

§ 40 . Setting Aside and Reinstating Cause 

Except In some situations, it is generally held that 
either the plaintiff or the defendant may invoke the dis¬ 
cretion of the court to set aside a nonsuit and reinstate 
the case. 

Generally either a plaintiff or defendant may in¬ 
voke the discretion of the court to set aside a non¬ 
suit or reinstate the action after a voluntary dis¬ 
missal ; 4 but, where a judgment of dismissal is 
procured through fraud in which plaintiff partici- 


2. Ky.—Rader v. Dean, 121 S.W.2d 
43, 275 Ky. 255. 

3. Neb.—Winters v. Means, 50 N.W. 
955, 33 Neb. 635. 

18 C.J. p 1171 notes 40, 42. 

Failure to defend against counter- 
claim 

Plaintiff in action on purchase- 
money notes having taken a nonsuit 
and elected not to defend the coun¬ 
terclaim, the court cannot render 
judgment in his favor offsetting the 
counterclaim by the amount of the 
notes, he by his action allowing the 
counterclaim to proceed to judgment 
as an entirely independent action. 
Ark.—Dillon v. Hawkins, 227 S.W. 
758, 147 Ark. 1. 

3.5 Neb.—Feight v. Mathers, 46 N. 
W.2d 492, 153 Neb. 839. 

3.10 Ohio.—Cameron v. Gordon, 
App., 33 N.E.2d 1016. 

4. U.S.—Ohio Savings & Trust Co. v. 
Harman, D.C.Pa., 276 F. 759. 

Ala.— Corpus Juris cited in Harris v. 
Town of East Brewton, 191 So. 
216, 218, 238 Ala. 402. 

Ariz.—Zimmerman v. Western Build¬ 
ers’ & Salvage Co., 297 P. 449, 38 
Ariz. 91. 

Cal.—Isaacs v. Jones, 26 P.2d 533, 
135 C.A. 47. 

Conn.— Corpus Juris cited in Lusas 
v. St. Patrick’s Roman Catholic 
Church Corporation of Waterbury, 
193 A. 204, 206, 123 Conn. 166, 111 
A.L.R. 763. 

Fla.—Seaboard Oil Co. v. Chalk, 159 
So. 531, 118 Fla. 383. 

Ill.— Corpus Juris cited in Smith v. 
Monumental Life Ins. Co., 22 N.E. 
2d 399, 301 Ill.App. 217. 

Minn.—Hoffer v. Fawcett, 284 N.W. 
873, 204 Minn. 612. 

N.Y.—Lindquist v. Danziger, 287 N.Y. 

S. 96, 247 App.Div. 907. 

Pa.—Shapiro v. City of Philadelphia, 
159 A. 29, 306 Pa. 216—Davis v. 
Hillman, 126 A. 246, 281 Pa. 150. 

School District v. Hahne, 22 Pa, 
Dist & Co. 693, 83 Pittsb.Leg.J. 56 
—Verona Tool Works v. Allegheny 
27 C. J.S.—25 


I Forging Co., 19 Pa.Dist. & Co. 19, 

[ 46 York Leg.Rec. 183. 

I W.Va.—State v. Damron, 102 S.E. 238, 
85 W.Va. 619. 

18 C.J. p 1172 notes 55-57. 

Appeal not exclusive method of at¬ 
tack 

Fact that an order dismissing ac¬ 
tion with prejudice as to one of de¬ 
fendants was an appealable order 
would not make an appeal therefrom 
the exclusive method of attacking it, 
but trial court on a proper motion, 
timely made, could set order aside. 
Cal.—Harth v. Ten Eyck, 108 P.2d 
675, 16 C.2d 829. 

General rules governing setting 
aside final judgments apply to set¬ 
ting aside a voluntary nonsuit or dis¬ 
missal. 

Tex.—Turman v. Turman, 64 S.W.2d 
137, 123 Tex. 1. 

Action still pending on claim for af¬ 
firmative relief 

Under statutes, withdrawal by 
plaintiff does not impair right of de¬ 
fendant to prosecute cross complaint 
or counterclaim, and in such case 
plaintiff may be permitted to rein¬ 
state case despite withdrawal, since 
action is still pending. 

Conn.—Lusas v. St. Patrick’s Roman 
Catholic Church Corporation of 
Waterbury, 193 A. 204, 123 Conn. 
166, 111 A.L.R. 763. 

Approval of court necessary 

(1) A nonsuit cannot be set aside 
by agreement at the bar without the 
knowledge and agency of the court. 
Tenn.—McPherson v. Hynds, 1 Overt. 

197. 

(2) A communication by defendant 
to the clerk recalling a letter dis-j 
missing a previous counterclaim is 
of no effect. 

Iowa.—Luse v. Luse, 122 N.W. 970, 
144 Iowa 396. 

Failure to appeal from denial of 
application 

Where plaintiff’s counsel in action 
for malicious prosecution and false 
arrest had action dismissed with-. 
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out prejudice, and plaintiff’s motion 
to vacate dismissal was denied, but 
plaintiff did not appeal, and more 
than a year thereafter plaintiff, on 
order to show cause, again moved to 
vacate dismissal, no relief could be 
granted. 

Minn.—Hoffer v. Fawcett, 284 N.W. 
873, 204 Minn. 612. 

Until final judgment, court may 
permit plaintiff to withdraw his con¬ 
tinuance. 

Mass.—Alpert v. Mercury Pub. Co., 
172 N.E. 221, 272 Mass. 39. 

18 C.J. p 1173 note 71. 

Notice of cross petition 

Where claimant of mechanic's lien 
filed cross petition in suit to fore¬ 
close mortgage without giving no¬ 
tice, and after decree filed dismissal 
of cross petition, but later filed with¬ 
drawal of dismissal and served origi¬ 
nal notice that he had on file a cross 
petition it was held that service of 
notice did not revive cross petition. 
Iowa.—Mahaska County State Bank v. 

Cruzen, 206 N.W. 90. 

Control and discretion of trial court 
(1) Motions to vacate order of dis¬ 
missal are under control and within 
discretion of trial court. 

D.C.—Quick v. Paregol, Mun.App., 68 
A.2d 211. 

I1L—Galeener v. Hessel, 11 N.E.2d 
997, 292 ULApp. 523. 

Tex.—Chester v. Texas Emp. Ins. 
Ass’n, Civ.App„ 265 S.W.2d 648, re¬ 
fused no reversible error. 

(2> Trial court had discretion to 
deny motion by plaintiff for leave to 
withdraw prior motion to dismiss 
without prejudice. 

Ohio.—Robinson v. Engle, 120 N.E.2d 
611, 96 Ohio App. 238. 

(3) Trial court is vested by stat¬ 
ute with a sound discretion in ruling 
on a motion to set aside order of dis¬ 
missal or nonsuit and reinstate case, 
and plaintiff is not entitled to have 
such order set aside and case rein¬ 
stated as a matter of right. 

W.Va.—Nibert v. Carroll Trucking 
Co., 82 S.E.2d 445, 139 W.Va. 583. 
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§ 40 DISMISSAL & NONSUIT 


pated, plaintiff cannot ask for a reinstatement of his 
suit, and he may not seek to set aside the judgment 
of dismissal . 4 - 5 On the other hand, there is author¬ 
ity that a nonsuit cannot be set aside and the action 
reinstated at plaintiff’s instance unless the order of 
dismissal contains a provision for reinstatement , 5 
and, in the absence of fraud, mistake, or lack of 
authority on the part of an attorney in discontinu¬ 
ing an action, a discontinuance ordinarily precludes 
restoration of the action discontinued . 5 - 5 Where 
plaintiff is entitled to a dismissal as a matter of 
right, the court cannot reinstate the action on de¬ 
fendant’s motion . 6 If the action has been dismissed 
by agreement of the parties the court has no power 


to reinstate it without the consent of all parties 
interested , 7 unless it resulted from fraud or col¬ 
lusion . 8 

It has been held that where plaintiff refuses to 
submit his case to the jury after the testimony is 
closed and insists on being nonsuited in conse¬ 
quence of a ruling of the judge, he will not after¬ 
ward be permitted to make a case on which to 
found a motion for setting the nonsuit aside.& 
Where defendant has spent several thousand dollars 
for depositions and attorney’s fees, and where in 
case of a new trial it may be impossible for them 
to secure witnesses they could have obtained at the 
time of another trial, a consent order dismissing 


Where plaintiff brought another 
action in same court on same com¬ 
plaint after taking a nonsuit, court 
did not abuse its discretion in set¬ 
ting aside its order of dismissal and 
reinstating the original cause. 

Ill.—Smith v. Monumental Life Ins. 

Co., 22 N.E.2d 399, 301 Ill.App. 217. 
Effect of denial of application 

An order refusing to strike a dis¬ 
continuance was a recognition of the 
propriety of entering the discontinu¬ 
ance. 

Pa.—Davis v. Hillman, 126 A. 246, 281 
Pa. 150. 

Commonwealth v. Tucker, 78 Pa. 
Super. 19. 

4.5 U.S.—American Ins. Co. v. 
Scheufler, C.C.A.Mo., 129 F.2d 143, 
appeals dismissed 62 S.Ct. 107, 314 
U.S. 575, 86 L.Ed. 466, certiorari 
denied 63 S.Ct. 257, 317 U.S. 687, 87 
L.Ed. 551, rehearing denied 63 S.Ct. 
433, 317 U.S. 712, 87 L.Ed. 567. 

5. Ind.—State ex rel. Allis-Chalmers 
Mfg. Co. v. Boone Circuit Court, 86 
N.E.2d 74, 227 Ind. 327. 

La.—Clement v. Gulf Refining Co. of 
Louisiana, 136 So. 581, 173 La. 
249—Monvoisin v. Plant, 85 So. 206, 
147 La. 464. 

Guillot v. Louisiana Ry. & Nav. 
Co., 5 La.App. 269. 

Mo.—Kane v. Kaysing Iron Works, 
App., 89 S.W.2d 532. 

Pa.—O’Neil v. Stahl, Administratrix, 
19 Pa.Dist. & Co. 579, 47 York Leg. 
Rec. 170. 

18 C.J. p 1172 notes 58, 61 [a], 62. 
Granting dismissal with provision 
for reinstatement 

(1) Held within court’s discretion. 
Pa.—Donosa v. Ueltzen, 97 Pa.Super. 

556. 

McFeaters v. Coop er-B ess emer 
Corp., 51 PaJDist. & Co. 404—O’Neil 
v. Stahl, Administratrix, 19 Fa.Dist. 
& Co. 679, 47 York Leg.Rec. 170. 

(2) Held beyond court’s power. 

D.C.—Jackson v. Merritt, 21 D.C. 276. 

Defendant waives error if he ap¬ 
pears and contests the case on its 
merits. 


Ill.—Weisguth v. Ben Hur Supreme 
Tribe, 112 N.E. 350, 272 Ill. 541. 
Under common law, court has no 
jurisdiction to vacate judgment or 
order of voluntary dismissal at in¬ 
stance of plaintiff, and common-law 
rule was not changed by statute. 

Ill.—Moist v. Jones, 55 N.E.2d 556, 

323 Ill.App. 286. 

Ohio.—Apple v. Ganson, App., 76 N.E. 
2d 736. 

Deave to set aside 

(1) Where plaintiff voluntarily dis¬ 
misses his suit, the court has no 
power to set aside the order of dis^ 
missal and reinstate the cause, unless 
at the same time the nonsuit is taken 
leave is given to move to set aside the 
order of dismissal. 

U.S.—De Korwin v. First Nat. Bank 
of Chicago, C.A.I11., 235 F.2d 156. 
Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 545, 391 Ill. 101—Betten- 
hausen v. Guenther, 58 N.E.2d 550, 
388 Ill. 487. 

Dudley v. Dudley, 76 N.E.2d 807, 
333 Ill.App. 154—Fulton v. Yondorf, 
58 N.E.2d 640, 324 Ill.App. 463. 
Ohio.—Apple v. Ganson, App., 76 N.E. 
2d 736. 

(2) Thus court lacks jurisdiction to 
reinstate action even when applied for 
very next day unless order of dis¬ 
missal expressly grants leave to make 
such application. 

U.S.—De Korwin v. First Nat. Bank 
of Chicago, C.A.I11., 235 F.2d 156. 

(3) An order of voluntary dismiss¬ 
al of suit may not be vacated during 
term in accordance with power con¬ 
ferred by statute or court's inherent 
power to set aside its orders and 
judgments. 

Ill.—Dudley v. Dudley, 76 N.E.2d 807, 
333 Ill.App. 154. 

(4) Plaintiff’s only recourse is to 
bring a new action against defendant 
individually. 

Ill.—Fulton v. Yondorf, 58 N.E,2d 640, 

324 Ill.App. 463. 

Entry of neither party 
Where action was terminated by 


entry of neither party, action could 
not be revived to allow plaintiff, by 
his insurer, to amend his declaration 
by including a claim for property 
damage. 

Mass.—Graziano v. Albergo, 103 N.E. 
2d 323, 328 Mass. 241. 

5.5 N.Y.—Slovitz v. City of New 
York, 157 N.Y.S.2d 532. 

6. Fla.—Hartquist v. Tamiami Trail 
Tours, 190 So. 533, 139 Fla. 328. 

Iowa.—Lyon v. Craig, 238 N.W. 452, 
213 Iowa 36. 

Kan.—Darnell v. Haines, 203 P. 712, 
110 Kan. 363. 

Tex.—Hutchison v. Robert Hamilton 
& Son, Civ.App., 234 S.W. 417. 
Error is waived where plaintiff 
afterward files an amended petition. 
Tex.—Werner v. Hasten, Civ.App., 26 
S.W. 322. 

7. U.S.—McDonnell v. Wasenmiller, 
C.C.A.Neb., 74 F.2d 320. 

Ky.—Howo v. Anderson, 14 S.W. 216, 
12 Ky.L. 303. 

Ohio.—Corpus Juris Secundum quoted 
in Apple v. Ganson, App., 76 N.E.2d 
736, 738. 

Va.—Murden v. Wilbert, 53 S.E.2d 42, 
189 Va. 358—Bardach Iron & Steel 
Co. v. Tenenbaum, 118 S.E. 502, 136 
Va. 163. 

Inherent power 

“A court may, under its inherent 
power, reinstate a cause which has 
been dismissed by consent of par¬ 
ties.” 

W.Va.—Seal v. Gwinn, 191 S.E. 860, 
119 W.Va. 19. 

8. U.S.—McDonnell v. Wasenmiller, 
C.C.A.Neb., 74 F.2d 320. 

Mich.—Johnson v. Harvester Mut. 
Fire Ins. Co., 243 N.W. 242, 259 
Mich. 400. 

Ohio.—Corpus Juris Secundum quoted 
in Apple v. Ganson, App., 76 N.E.2d 
73C, 738. 

18 C.J. p 1172 note 64. 

9. N.Y.—Forbes v. Luyster, 2 N.Y. 
Super. 403. 
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case settled, each party to pay costs, will not be va¬ 
cated on the ground that plaintiff in signing the or¬ 
der understood that dismissal was without prejudice, 
there being no fraud or mutual mistake . 10 

§ 41. - Time 

The application to reinstate must be made at the 
proper time, usually at the term during which the action 
was dismissed. 

The right to set aside a nonsuit and reinstate the 
case may be lost by laches and lapse of time ; 11 the 
motion to reinstate must be made within the time 
specified by the governing statute . 12 The usual rule 
is that a nonsuit or dismissal should be set aside and 


the case reinstated, if at all, at the same term at 
which it was granted ; 13 there can be no reinstate¬ 
ment at a subsequent term , 14 where no misrepre¬ 
sentations were made or deception practiced . 15 

§ 42. - Grounds 

Proper grounds must be shown before a voluntary 
dismissal will be vacated and the case reinstated, and a 
cause will not be reinstated where it is dismissed be¬ 
cause of the plaintiff’s or his counsel’s inexcusable negli¬ 
gence. 

Proper grounds must be shown to warrant setting 
aside a voluntary discontinuance or dismissal and 
reinstating the case . 16 


10. Ky.—Karnes v. Black, 215 S.W. 
191, 185 Ky. 410. 

11. Okl.—Halley v. Graham, 42 P.2d 
824, 171 Okl. 276. 

Pa.—McFeaters v. Cooper-Bessemer 
Corp., 51 Pa.Dist. & Co. 404. 

18 C.J. p 1173 note 72. 

Daches not shown 

Pa.—Simon v. Keystone Coop. Grape 
Ass’n, CoiruPl., 29 Erie Co. 234. 

12. XJ.S.—De Korwin v. First Nat. 
Bank of Chicago, C.A.I11., 235 F.2d 
156. 

Ala.—Harris v. Town of East Brew- 
ton, 191 So. 216, 238 Ala. 402. 

Neb .—Feldt v. Wanek, 278 N.W. 557, 
134 Neb. 334. 

Okl.—Halley v. Graham, 42 P.2d 824, 
171 Okl. 276. 

Tenn.—Beene v. Cook, App., 311 S.W. 
2d 596. 

18 C.J. p 1173 note 72. 

13. Conn.—Lusas v. St. Patrick’s 
Homan Catholic Church Corpora¬ 
tion of Waterbury, 193 A. 204, 123 
Conn. 166, 111 A.L.R. 763. 

Fla.—Seaboard Oil Co. v. Chalk, 159 
So. 531, 118 Fla. 383. 

Miss.—Keith v. Yazoo & M. V. H. Co., 
145 So. 225, 164 Miss. 227. 
W.Va.—Seal v. Gwinn, 191 S.E. 860, 
119 W.Va. 19. 

18 C.J. p 1173 note 71. 

Discretion 

Power of a court in term time to 
set aside judgments of nonsuit is dis¬ 
cretionary and not dependent on 
either common-law or statutory 
grounds. 

Ala.—Ingalls Shipbuilding Corp. v. 
Cahela, 36 So.2d 513, 251 Ala. 163. 

14. Conn.—Lusas v. St. Patrick’s 
Roman Catholic Church Corpora¬ 
tion of Waterbury, 193 A. 204, 123 
Conn. 166, 111 A.L.R. 763. 

Fla.—State ex rel. L. & L. Freight 
Lines v. Barrs, 176 So. 756, 129 
Fla. 668. 

18 C.J. p 1173 note 74. 

If court entered order of nonsuit 
without a judgment of dismissal, the 
court would have retained jurisdic¬ 


tion of the cause and could have set 
aside the order. 

Fla.—State ex rel. L. & L. Freight 
Lines v. Barrs, supra. 

Remedy, if any, of plaintiff seek¬ 
ing reinstatement of action after ex¬ 
piration of term during which action 
was withdrawn was by petition for 
new trial under statute or by pro¬ 
ceeding in equity and not by motion. 
Conn.—Lusas v. St. Patrick’s Roman 
Catholic Church Corporation of 
Waterbury, 193 A. 204, 123 Conn. 
166, 111 A.L.R. 763. 

15. Ill.—Strook v. Jamieson, 139 Ill. 
App. 339. 

Where plaintiff’s counsel dismissed 
without authority, dismissal was 
void and could be set aside at a sub¬ 
sequent term. 

Fla.—State ex rel. Personal Finance 
Co. v. Lewis, 191 So. 295, 140 Fla. 
86 . 

Without notice of dismissal 

Order of dismissal entered on mo¬ 
tion of complainant without any no¬ 
tice whatever to intervener was im¬ 
proper and intervener was entitled to 
have order set aside, notwithstand¬ 
ing petition to vacate the order of 
dismissal was not filed until several 
months had elapsed, in view of fact 
that intervener had no notice of dis¬ 
missal until shortly before petition 
to vacate was died. 

Fla.—Mayflower Inv. Co. v. Brill, 188 
So. 205, 137 Fla. 287. 

16. Ala.—Harris v. Town of East 
Brewton, 191 So. 216, 238 Ala. 402. 

Cal.—Kings v. Superior Court in and 
for San 3>iego County, 56 P.2d 268, 
12 C.A.2d 501. 

Ill.—Becker v. Loebs Ins. Agency Co., 
26 N.E.2d 653, 304 Ill.App. 575. 
Md.—Lewis v. Snowden, 105 A.2d 
492, 204 Md. 583. 

Pa.—Verona Tool Works v. Allegheny 
Forging Company, 19 Pa.Dist. & 
Co. 19, 46 York Leg.Rec. 183. 

18 C.J. p 1173 note 76. 

Discontinuance that is prejudicial 
to rights of others should not be 
permitted to stand, even though orig¬ 
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inally entered with express consent 
of court. 

Pa.—Brown v. T. W. Phillips Gas & 

Oil Co., 74 A.2d 105, 365 Pa. 155. 

Good cause 

(1) Where petitioner’s motion for 
reinstatement of a cause which had 
been voluntarily dismissed was oral 
and failed to show any good cause by 
affidavit or otherwise for setting 
aside the order of dismissal, vacating 
the voluntary dismissal was error. 
Ill.—Moist v. Jones, 55 N.E.2d 556, 

323 Ill.App. 286. 

( 2 ) Fact that confinement in 
penitentiary under lawful sentence 
of imprisonment for a felony of 
which plaintiff had been convicted 
after instituting action of trespass 
on the case for personal injuries 
made it impossible for him to be 
present in court and testify when 
civil case was called for trial did not 
show “good cause" in support of his 
motion, made after release from con¬ 
finement on parole, to set aside non¬ 
suit taken by his committee and 
reinstate case or indicate abuse of 
discretion by trial court in denying 
such motion, in absence of showing 
that plaintiff did not have a reason¬ 
able opportunity to present his testi¬ 
mony at trial by deposition or of 
excuse for failure to do so. 

W.Va.—Nibert v. Carroll Trucking 

Co., 82 S.E.2d 445, 139 W.Va. 583. 

Stipulation valid on its face 

Generally, a court may on sum¬ 
mary motion set aside a discontinu¬ 
ance not valid on its face, since a 
discontinuance in such case is a nul¬ 
lity and the action in effect still 
pending; but where stipulation of 
discontinuance valid on its face and 
terminating action was entered into 
by all attorneys on behalf of parties 
in stockholders’ derivative action 
and there was no judgment of the 
court, court was without power to 
vacate the stipulation on motion of 
stockholders not parties to action, on 
ground of fraud and collusion in 
making of stipulation, since proper 
remedy was by plenary suit to be 



§ 42 DISMISSAL & NONSUIT 

A nonsuit or dismissal may properly be set aside 
and a reinstatement allowed at plaintiff’s instance 
where the necessity for plaintiff’s act was superin¬ 
duced by an error of the court , 17 a clerical error 
for which plaintiff was not responsible , 18 surprise 
at the rejection of his evidence , 19 withdrawal of an 
important witness immediately before trial , 20 the 
necessary absence of plaintiff’s attorney at the time 
of suffering nonsuit , 21 an agreement not kept by 
defendant , 22 or a mistake of fact , 28 or where the 
dismissal was procured or caused by fraud or un¬ 
due influence , 24 or where it was taken in ignorance 
of plaintiff’s obligations to other parties interested, 
whose rights are prejudiced . 25 It is also ground to 
reinstate the action that the action was dismissed 
by plaintiff’s attorney without his consent , 26 that 
there was a misunderstanding between an attorney 
and client , 26 - 6 or that there was a mistake on the 
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part of plaintiff’s counsel ; 26 - 10 that the action was 
dismissed by a trustee without the knowledge or 
consent of the person beneficially interested or his 
attorney ; 27 or that the agreement pursuant to which 
dismissal was made was entered into by plaintiff’s 
attorney improvidently or without due considera¬ 
tion , 28 or was not kept . 29 

On the other hand, a mistake as to the law 30 
or ignorance of facts which he should have known 31 
or that he has additional evidence to support his 
cause of action 32 is not sufficient ground for vacat¬ 
ing a judgment of dismissal entered on plaintiff’s 
motion; nor will a cause be reinstated where it was 
dismissed on account of plaintiff’s or his counsel’s 
inexcusable negligence , 33 or in the absence of a sat¬ 
isfactory showing of diligence by plaintiff . 34 

The court may vacate a discontinuance and rein¬ 
state the action at a defendant’s or intervener’s re¬ 


relieved from the stipulation of dis¬ 
continuance 

N.Y.—Manufacturers Mut. Fire Ins. 
Co. of Rhode Island v. Hopson, 25 
N.Y.S.2d 502, 176 Misc. 220, af¬ 
firmed 29 N.Y.S.2d 139, 262 App. 
Div. 731, affirmed 43 N.E.2d 71, 
288 NT.Y. 668. 

17. Fla.—Seaboard Oil Co. v. Chalk, 
159 So. 531, 118 Fla. 383. 

18 C.J. p 1173 note 77. 

18. Tex.—Peck v. McKellar, 33 Tex. 
234. 

18 C.J. p 1173 note 79. 

19. Tex.—Lyons v. Texas, etc., R. 
Co., Civ.App., 36 S.W. 1007. 

20. N.C.—Sheppard v. Salter, 1 JST.C. 
31. 

21. Tenn.—Williams v. King, 1 
Overt. 185. 

18 C.J. p 1173 note 90. 

22. Pa.—Corpus Juris quoted in 

Snyder v. Snyder, 19 Pa.Dist. & 
Co. 125, 126, 25 Berks Co. 188, 47 
York Leg.Rec. 111. 

Tex.—Cotton v. Lyter, 16 S.W. 553, 
81 Tex. 10. 

Promise to testify 
Where affidavits submitted by 
plaintiff were sufficient to show that 
plaintiff had action dismissed as to 
one of defendants on such defend¬ 
ant's promise to testify to certain 
facts, which he failed to do, trial 
court did not abuse its discretion in 
reconsidering plaintiff's motion to 
set aside order dismissing action 
with prejudice as to such defend¬ 
ant, after motion had been denied. 
Cal.—Harth v. Ten Eyck, 108 P.2d 
675, 16 C.2d 829. 

23. Cal.—Palace Hardware Co. v. 
Smith, 66 P. 474, 134 C. 381. 

N.J.—Pisapio v. Antonelli, 93 A.2d 
229, 23 N.J.Super. 580. 

18 C.J. p 1173 notes 83, 84. 


Misapprehension as to legal effect 
of an instruction is ground to set 
aside a nonsuit. 

Va.—Walker v. Boaz, 2 Rob. 485, 41 
Va. 485. 

24. La.—Succession of Jones, 190 
So. 581, 193 La. 360. 

Mich.—Simon v. Ross, 295 N.W. 615, 
296 Mich. 200. 

Minn.—Melady-Briggs Cattle Corp. v. 
Drovers State Bank of South St. 
Paul, 6 N.W.2d 454, 213 Minn. 304. 
N.Y.—Gelber v. Loew’s, Inc., 51 N.Y. 
S.2d 798, affirmed 77 N.Y.S.2d 132, 
273 App.Div. 845. 

Okl.—Armstrong v. Coleman, 210 P. 

1018, 87 Okl. 288. 

18 C.J. p 1173 notes 85, 86. 

Dismissal under duress was held 
voidable and not void. 

Tex.—Clifton Mercantile Co. v. Sum¬ 
mers, Civ.App., 283 S.W. 203. 

25. Cal.—Sheehan v. Osborne, 69 P. 
842, 6 Cal.Unrep.Cas. 979. 

S.D.—Schoniger v. Logan, 166 N.W. 

226, 40 S.D. 30. 

18 C.J. p 1173 note 87. 

26. Cal.—Bice v. Stevens, App., 325 
P.2d 244. 

Conn.—Lusas v. St. Patrick’s 
Roman Catholic Church Corpora¬ 
tion, 4 A.2d 333, 125 Conn. 206. 

Fla.—State ex rel. Personal Finance 
Co. v. Lewis, 191 So. 295, 140 Fla. 
86 . 

Ga.—Southern Grocery Stores v. 
Cain, 173 S.E. 256, 48 Ga.App. 

557. 

18 C.J. p 1173 note 88. 

26.5 Cal.—Robinson v. Hiles, 260 
P.2d 194, 119 C.A.2d 666. 

26.10 Cal.—Robinson v. Hiles, su¬ 
pra. 

27. Ga.—Edwards v. Perryman, 18 
I Ga. 374. 


Minn.—National Power, etc., Co. v. 
Rossman, 142 N.W. 818, 122 Minn. 
355, Ann.Cas.l914D 830. 

28. Minn.—Mackniok v. Switchmen's 
Union of North America, 154 N.W. 
1099, 131 Minn. 246. 

18 C.J. p 1174 note 91. 

29. S.C.—McNeal v. Herring, 152 S. 
E. 189, 155 S.C. 187. 

30. Cal.—Bruskey v. Bruskey, 41 P. 
2d 203. 4 C.A.2d 472. 

Ga.—Col dough v. Bank of Penfleld, 
127 S.E. 752, 160 Ga. 303. 

N.Y.—Miller v. Katz, 256 N.Y.S. 654, 
143 Misc. 411. 

IS C.J. p 1174 note 93. 

31. N.D.—Bacon v. Mitchell, 106 N. 
W. 129, 14 N.D. 454, 4 L.R.A..N.S., 
244. 

Wis.—Juneau County v. Hocker, 30 
N.W. 357, 67 Wis. 322. 

18 C.J. p 1174 note 94. 

32. Tex.—Sanchez v. Atchison, etc., 
R. Co., Civ.App., 90 S.W. 689. 

33- Iowa.—Ryan v. Phoenix Ins. Co. 
of Hartford, Conn., 215 N.W. 749, 
205 Iowa 655. 

S.D.—Braa v. Bruner, 244 N.W. 537, 
60 S.D. 397. 

18 C.J. p 1174 note 97. 

Counsel’s mistaken advice was not 
the kind of mistake which would per¬ 
mit vacation of order dismissing com¬ 
plaint with prejudice. 

N.J.—Mayflower Industries v. Thor 
Corp., 86 A.2d 293, 17 N.J.Super. 
505, appeal dismissed 89 A.2d 277, 
20 N.J.Super. 39. 

Dismissal through rashness 
Tex.—Chester v. Texas Bmp, Ins. 
Ass’n, Civ.App., 265 S.W.2d 648, re¬ 
fused no reversible error. 

34. Iowa.—Ryan v. Phoenix Ins. Co. 
of Hartford, Conn., 215 N.W. 749, 
205 Iowa 655. 
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quest where the dismissal was granted ex parte or 
was not approved by the court and is prejudicial to 
defendant 35 or intervener , 35 - 5 where the dismissal 
was taken to avoid the court's ruling as to venue , 36 
or "where plaintiff has not complied with the terms 
of the order of discontinuance . 37 On the other 
hand, it is not sufficient to warrant setting aside 
the dismissal that defendant was not given notice 
of the application therefor, where he has not been 
prejudiced , 38 or that plaintiff procured a reopening 
of the case after it had been submitted solely for 
the purpose of taking a dismissal . 39 Where defend¬ 
ant's answer did not request affirmative relief, it 
has been held that the court may not entertain de¬ 
fendant's motion to set aside plaintiffs dismissal 
without prejudice . 39 - 5 

§ 43. - Application and Notice, and Pro¬ 

ceedings Thereon 

An application to reinstate the action must be made 
in the proper manner with due notice to adverse parties, 
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but any doubts which may exist should be resolved In 
favor of the application. 

A voluntary dismissal can be set aside and the ac¬ 
tion reinstated only by a proceeding properly 
brought , 40 and in passing on an application to set 
aside a dismissal with prejudice, the trial court 
must exercise a sound and legal discretion . 40 - 5 It is 
the policy of the law to bring about a trial on the 
merits whenever possible, and, therefore, any doubts 
which may exist should he resolved in favor of the 
application to set aside a dismissal with prejudice, 
to the end of securing for litigant his day in court 
and a trial on the merits . 40 - 10 

Ordinarily application to set aside an order of 
nonsuit or dismissal and to reinstate the cause is by 
motion or petition , 41 supported by affidavit . 42 In 
some jurisdictions, however, it would seem that a 
rule to show cause, supported by a proper affidavit, 
is proper , 43 but in others an action cannot be re¬ 
vived by a rule to show cause . 44 In whatever man¬ 
ner the application is made it should be on due 
notice to the opposite party , 45 and where the op- 


35. Ill.—Galeener v. Hessel, 11 N.E. 
2d 997, 292 Ill.App. 523. 

N.J.—Snediker v. Potts, 178 A. 573, 
13 N.J.Misc. 356. 

N.Y.—Nosrep Corporation v. Clinton 
Securities Corporation, 184 N.Y.S. 
771, 193 App.Div. 878. 

18 C.J. p 1174 note 92. 

35.5 Ohio.—Patterson v. Pollock, 84 
N.E.2d 606, 84 Ohio App. 489. 

36. N.Y.—Palmedo v. Walton Re¬ 
porter Co., 183 N.Y.S. 365, 193 App. 
Div. 920, 112 Misc. 729. 

37. Fla.—Tomasello v. Walton, 129 
So. 840, 100 Fla. 710, followed in 
Tomasello v. Churchill, 137 So. 882, 
100 Fla. 162. 

“The question of costs is between 
the clerk and the party liable for 
such costs. . . . The opposite 

party cannot attack the validity of 
the order of dismissal on this 
ground.” 

U.S.—Hayles v. Southern Ry. f D.C. 
Ga., 25 F.2d 758, 759. 

38. Ill.—Galeener v. Hessel, 11 N.E. 
2d 997, 292 Ill.App. 523. 

39. Cal.—King v. Superior Court in 
and for San Diego County, 56 P.2d 
268, 12 C.A.2d 501. 

39.5 Cal.—Simpson v. Superior 
Court, in and for Los Angeles Coun¬ 
ty, 158 P.2d 46, 68 C.A.2d 821. 

40. Cal.—King v. Superior Court in 
and for San Diego County, 56 P.2d 
268, 12 C.A.2d 501. 

Pa.—Appointment of Mining Engi¬ 
neer, Com.PL, 38 Luz.Leg.Reg, 115. 
Power to reSxamine evidence 

Power of trial court to set aside 
an order dismissing action with prej¬ 
udice as to one of defendants, under 


statute, was not exhausted by trial 
court’s conclusions on order of de¬ 
nial, but trial court had power to re¬ 
examine evidence while cause was 
still pending on its merits and arrive 
at a different conclusion if it thought 
ends of justice would he best served 
thereby. 

Cal.—Harth v. Ten Eyck, 108* P.2d 
675, 16 C.2d 829. 

Order setting aside stipulation of 
dismissal cannot be made in cham¬ 
bers. 

Minn.—Rogers v. Greenwood, 14 
Minn. 333. 

Informal reinstatement 

Court’s expression of willingness 
to hear evidence on count which 
plaintiff had withdrawn, where ac¬ 
quiesced in by plaintiff’s counsel, was 
equivalent to order restoring count. 
Conn.—Gruskay v. Simenauskas, 140 
A. 724, 107 Conn. 380. 

40.5 Cal.—Robinson v. Hiles, 260 P. 

2d 194, 119 C.A.2d 666. 

Abuse of discretion held not shown 
Cal.—Robinson v. Hiles, supra. 

D.C.—Occidental Life Ins. Co. of Cal. 
v. Lame Elk White Horse, Mun. 
App., 74 A.2d 435. 

W.Va.—Hutchinson v. Mitchell, 101 
S.E.2d 73. 

40.10 CaL—Robinson v. Hiles, 260 P. 
2d 194, 119 C.A.2d 666. 

41. N.Y.—Nirken v. Goldman, 179 
N.Y.S. 844. 

18 C.J. p 1174 notes 98, 99. 

Pleadings and supporting affidavits 
held to authorize granting of relief 
sought. 

Cai._Robinson v. Hiles, 260 P.2d 194, 
119 C.A.2d 666. 
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42. Cal.—Hecq v. Conner, 265 P. 180, 
203 C. 504. 

18 C.J. p 1174 notes 1, 2. 

Recitals held facts not conclusions 
Cal.—Robinson v. Hiles, 260 P.2d 194, 
119 C.A.2d 666. 

43. Tenn.—D earing v. Taylor, 1 
Overt. 49. 

44. La.—Gilbert v. Meriam, 2 La. 
Ann. 160—Gilbert v. Nephler, 15 
La. 59. 

45. Conn.—O’Dell v. Cowles, 56 A. 
519, 76 Conn. 293. 

N.J.—Coombs v. Mutzherg, 153 A. 697, 
9 N.J.Misc. 339. 

Ohio.—Wabash-Portland Cement Co. 
v. State Dept, of Highways, 128 N. 

E. 2d 847, 98 Ohio App. 209. 

Pa.—Snyder v. Snyder, 19 Pa.Dist. & 
Co. 125, 25 Berks Co. 188, 47 York 
Leg.Rec. 111. 

Tex.—Turman v. Turman, Civ.App., 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed. 

18 C.J. p 1174 note 5. 

Where defendant has not appeared, 
a motion to set aside dismissal with 
prejudice could not be considered a 
“paper” within statute dispensing 
with requirement of “service of no¬ 
tice of papers.” 

Cal.—McDonald v. Severy, 59 P.2d 
98, 6 C.2d 629. 

Notice to attorney 
After a voluntary order of dismiss¬ 
al, notice to an attorney of defendant 
of a motion to set aside the order 
is not notice to his client, unless the 
continuance of the relation is affirm¬ 
atively shown. 

TJ.S.—Grames v. Hawley, C.C.Kan., 50 

F. 319. 



§J 43-45 DISMISSAL & NONSUIT 

i 

posing party has no notice and no opportunity to 
be heard in opposition to reinstating a cause on the 
active list, the order of reinstatement is an abuse of 
discretion, and it may be vacated at a subsequent 
term . 45 - 5 

In passing on the application the court may con¬ 
sider the pleadings 46 and the evidence taken and 
rulings made prior to the nonsuit . 47 In such hear¬ 
ing there is a strong presumption as to the truthful¬ 
ness of the record . 48 Moreover, where it appears 
possible that the discontinuance was the result of 
mistake or some other cause which, unknown to 
plaintiff, would invalidate the discontinuance and 
justify reinstatement of the action, the parties and 
their attorneys may be directed to appear and give 
testimony relative to the circumstances . 48 - 5 Where 
there is a disputed question of fact, the court may 
properly direct an issue to be made and tried with 
or without a jury . 49 

The court may in a proper case make the allow¬ 
ance of an application to set aside a nonsuit or 
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discontinuance conditional upon the payment of 
costs ; 50 and it may amend a conditional order of 
reinstatement and make it absolute at a subse¬ 
quent term . 51 

§ 44. - Effect of Reinstatement 

Where a cause is reinstated, it stands as though it 
had never been dismissed. 

Where a voluntary dismissal or nonsuit is set 
aside and the cause reinstated, it stands as though 
it had never been dismissed . 52 Plaintiff is restored 
to all his rights and the cause is reinstated for 
trial ; 53 but, although the cause is reinstated on the 
docket at the same term, witnesses who may have 
been summoned are not bound to attend unless sum¬ 
moned anew . 54 An order vacating an order of dis¬ 
missal, unappealed from, operates to annul the en¬ 
try in the clerk's register showing dismissal as well 
as the judgment of dismissal . 55 Where a suit is not 
barred by limitation when brought, it is not affected 
by a nonsuit and reinstatement . 56 


III. INVOLUNTARY TERMINATION OF SUIT 


§ 45. In General 

In the absence of a statute providing otherwise, a 
motion to dismiss cannot serve as a plea in bar, or to 
try the merits of the case. 


Under statutes so providing, it has been held that 
motions to dismiss serve the purpose of demurrers, 
pleas in abatement, or pleas to the jurisdiction , 57 


Failure to give notice of dismissal 

Fact that plaintiff's counsel did not 
notify defendant’s counsel of plain¬ 
tiff’s dismissal of action including de¬ 
fendant’s cross petition did not ex¬ 
cuse failure of counsel for defendant 
to notify plaintiff’s counsel of motion 
to modify the order of dismissal and 
reinstate the cross petition. 

Ohio.—Cameron v. Gordon, App., 33 
N.E.2d 1016. 

45.5 Ohio.—Wabash-Portland Ce¬ 

ment Co. v. State Dept, of High¬ 
ways, 128 N.E.2d 847, 98 Ohio App. 
209. 

46. Cal.—Bruskey v. Bruskey, 41 P. 
2d 203, 4 C.A.2d 472. 

47. Pa.—Cranston v. Aronimink 

Transp. Co., Com.Pl., 31 Del.Co. 195. 

W.Va.—Thomas v. Jones, 141 S.E. 434, 
105 W.Va. 46—State v. Damron, 102 
S.E. 238, 85 W.Va. 619. 

Evidence held to establish irregu¬ 
larity of practice followed in enter¬ 
ing order of discontinuance by stipu¬ 
lation executed by plaintiff without 
notice to his counsel, and hence trial 
court should take testimony concern¬ 
ing the circumstances surrounding 
the making and filing of the stipula¬ 
tion, and should not refuse to vacate 
order of discontinuance after hearing 
on conflicting affidavits only. 

Mich.—Simon v. Boss, 295 N.W. 615, 
296 Mich. 200. 


48. Iowa.—Sullivan v. Coakley, 217 
N.W. 820, 205 Iowa 225. 

Burden on plaintiff 

Whether or not he has obtained 
leave, plaintiff seeking removal of a 
voluntary nonsuit has the burden of 
showing that the interests of justice 
require such action and that there 
would otherwise be a failure of jus¬ 
tice. 

Pa.—McFeaters v. Cooper-Bessemer 
Corp., 51 Pa.Dist. & Co. 404. 

48.5 N.Y.—Slovitz v. City of New 
York, 157 N.Y.S.2d 532. 
Presumption action lacked merit 
On motion to vacate discontinuance 
by former attorney of action for per¬ 
sonal injuries, it was required to be 
assumed that the action lacked merit 
and that the former attorney thought 
so when he discontinued it; and a 
court is without power to vitiate a 
discontinuance of an action by an at¬ 
torney, on conflicting affidavits and 
without plenary suit, especially when 
plaintiff has commenced a “protective 
suit” and the professed purpose of 
the motion to vacate the discontinu¬ 
ance is merely to restore the case to 
the original position on the trial cal¬ 
endar. 

N.Y.—iSlovitz v. City of New York, 
supra. 

49. Tenn.—Stanton v. Houston, 12 
Heisk. 265. 


50. U.S.—Craig v. Brown, Pa., 6 F. 
Cas.No.3,326, Pet.C.C. 139. 

18 C.J. p 1174 note 7. 

51. Tex.—Wilcexon v. Howard, 62 S. 
W. 802, 63 S.W. 938, 26 Tex.Civ. 
App. 281. 

52. Ind.-—Newkirk v. Watson, 161 N. 
E. 704, 87 Ind.App. 473. 

Tex.—Dunbar v. Dunbar, Civ.App., 
233 S.W.2d 358, mandamus over¬ 
ruled. 

Bond for costs 

That reinstatement of action to 
foreclose mechanic’s lien did not re¬ 
vive original bond for costs did not 
prejudice owner, since he could have 
made second application for bond. 
Ariz.—Zimmerman v. Western Build¬ 
ers’ & Salvage Co., 297 P. 449, 38 
Ariz. 91. 

53. Tex.— Corpus Juris cited in Tur¬ 
man v. Turman, Civ.App., 46 S.W. 
2d 447, 449, rehearing denied 71 S. 
W.2d 898, error dismissed. 

18 C.J. p 1174 note 9. 

54. Tenn.—Cochran v. Brown, 1 
Humphr. 329. 

55. Okl.—Howe v. Parker, 90 P. 15, 
18 Okl. 282. 

18 C.J. p 1175 note 11. 

56. Tex.—Cotton v. Lyter, 16 S.W. 
553, 81 Tex. 10. 

57. Mich.—Brotherton Co. v. Jack- 
son, 204 N.W. 704, 231 Mich. 604— 
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or are in substance the same as motions to strike a 
complaint; 57 * 5 but under or apart from such stat¬ 
utes, a motion for dismissal cannot be made to serve 
the purpose of a plea in bar, 58 or to devolve on the 
court the summary determination of the merits of 
the case. 59 On the other hand, a general demurrer 
has been held equivalent to a motion to dismiss. 60 
Where the matter raised by the motion to dismiss 
is such as to render it a dilatory plea or motion, the 
rules governing such pleas or motions are applica¬ 
ble. 6 ! 

The terms dismissal and nonsuit and related and 
similar terms are defined and distinguished supra 
§§ 1-5; and voluntary nonsuit is distinguished from 
involuntary or compulsory nonsuit supra § 3. In 
accordance with the rule in some jurisdictions that 
a nonsuit will be deemed involuntary only when it 
is prompted by an adverse ruling of the court which 


DISMISSAL & NONSUIT §§ 45-46 

is preclusive of recovery by plaintiff, as appears 
supra § 3, it has been held that plaintiff does not 
suffer an involuntary nonsuit because of an instruc¬ 
tion directing a verdict for defendant until such 
instruction is actually given. 62 

Dismissal or nonsuit because of failure of proof 
at the trial is considered in Trial §§ 238-248. 

§ 46. Power to Order Nonsuit or to Dismiss 

In some jurisdictions the courts may not order a 
nonsuit against plaintiff's consent. 

In some jurisdictions the court has no power to 
compel plaintiff to submit to a nonsuit against his 
consent; 63 and this has been held to be the rule 
at common law, 64 and in equity actions. 65 In other 
jurisdictions, however, the power to dismiss or order 
a compulsory nonsuit is held to exist, 66 but only 


Haney v. Grand Rapids Trust Co., 
190 N.W. 684, 221 Mich. 160—Vyse 
v. Richards, 175 N.W. 392 , 208 Mich. 
38S—Pagenkoff v. Patrons’ Mut. F. 
Ins. Co., 163 N.W. 1000, 197 Mich. 
166. 

Speaking demurrer 
When matter raised by motion to 
dismiss is not apparent from petition, 
motion performs office of a speaking 
demurrer. 

Mo.—McLaughlin v. Neiger, App., 286 
S.W.2d 380. 

Summary disposition. 

Purpose of statute permitting filing 
of motion to dismiss action or suit 
was to obtain summary disposition 
of issues of law or easily determined 
issues of fact, and not to obtain dis¬ 
missal without trial by jury or court 
of complicated questions of fact. 

Ill.—Durham v. Coon, 86 N.E.2d 852, 
338 Ill.App. 204. 

57.5 Ind.—Yelton v. Plantz, 77 N.E. 
2d 895, 226 Ind. 155. 

58. Ind.—Corpus Juris Secundum 
quoted in State ex rel. Hurd v. Da¬ 
vis, 84 N.E.2d 181, 184, 227 Ind. 
93. 

Mich.—Vyse v. Richards, 175 N.W. 

392, 208 Mich. 383. 

18 C.J. p 1179 note 9. 

59. Ind.—Corpus Juris Secundum 
quoted in State ex rel. Hurd v. Da¬ 
vis, 84 N.E.2d 181, 184, 227 Ind. 
93. 

Mich.—Brotherton Co. v. Jackson, 204 
N.W. 704, 231 Mich. 604—Haney v. 
Grand Rapids Trust Co., 190 N.W. 
684, 221 Mich. 160. 

18 C.J. p 1179 note 10. 

Nature of appearance 

However, it has been held, in de¬ 
termining whether defendant made 
general or special appearance, that 
ordinarily motion to dismiss is di¬ 
rected to merits. 


U.S.—U. S. v. Tacoma Oriental S. S. 

Co., C.C.A.Wash., 86 F.2d 363. 
Bight of plaintiff 

Plaintiff has right to be accorded 
opportunity to have his cause of ac¬ 
tion determined on merits, and such 
right cannot be prejudiced by im¬ 
proper dismissal of his action. 

Ind.—State ex rel. Terminix Co. of 
Ind. v. Fulton Circuit Court, 132 N. 
E.2d 707, 235 Ind. 218. 

60. Ga.—Pelham v. W. T. Rawleigh 
Co., 126 S.E. 302, 36 Ga.App. 356. 

61 . Two motions in same class 

A motion to dismiss an action on 
ground that pretended writ of at¬ 
tachment did not mention the court 
to which it was returnable, or the 
place of appearance, was a dila¬ 
tory plea, and was in the same class 
of dilatory pleas as that of a plea or 
motion raising questions as to lack 
of proper service; and after the first 
motion had been overruled, second 
motion could not be admitted. 

Vt.—Howe v. Lisbon Sav. Bank & 
Trust Co., 14 A.2d 3, 111 Vt. 201. 

62 . Mo.—Manning v. Driscoll’s Es¬ 
tate, App., 164 S.W.2d 981, opinion 
quashed on other grounds State ex 
rel. Manning v. Hughes, 174 S.W. 
2d 200, 351 Mo. 780—Kane v. Kay- 
sing Iron Works, App., 89 S.W.2d 
532—Owens v. Washington Fidelity 
Nat. Ins. Co., App., 85 S.W.Sd 193- 
Bank of Rockville v. Corbin, App., 
276 S.W. 880. 

63. TJ.S.—Schuchardt v. Allens, N.Y., 
1 Wall. 359, 17 L.Ed. 642. 

Boucicault v. Fox, C.C.N.Y., 3 F. 
Cas.No.1,691, 5 Blatchf. 87. 

D.C.—Wade v. Union Storage & 
Transfer Co., Mun.App., 58 A.2d 
493. 

Ind.—Wayne Pump Co. v. Department 
of Treasury, Gross Income Tax Di¬ 
vision, 110 N.E.2d 284, 232 Ind. 
147—Davis v. State, 90 N.E.2d 803, 
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228 Ind. 159—State ex rel. Hurd v. 
Davis, 84 N.E.2d 181, 227 Ind. 93 
—Yelton v. Plantz, 77 N.E.2d 895, 
226 Ind. 155. 

18 C.J. p 1175 note 13. 

Ability to look into issues 

However, it has been held, in a 
case in which motion to dismiss was 
made, that to the extent that court 
can look into issues involved at out¬ 
set and decide rights of parties, it 
has duty to do so. 

U.S.—Bradt v. Kelsey-Hayes Wheel 
Corporation, D.C.Mich., 14 F.Supp. 
709. 

Plaintiff may go to jury if he in¬ 
sists on doing so even though court 
advises nonsuit. 

Miss.—Hudson v. Strickland, 49 Miss. 
591. 

Tex.—Huston v. Berry, 3 Tex. 235. 

64. Cal.—Merner Lumber Co. v. 
Silvey, 84 P.2d 1062, 29 C.A.2d 426. 

U.C.—Wade v. Union Storage & 
Transfer Co., Mun.App., 58 A. 2d 
493. 

Fla.—J. Schnarr & Co. v. Virginia- 
Carolina Chemical Corporation, 159 
So. 39, 118 Fla. 258. 

Ind.—State ex rel. Terminix Co. of 
Ind. v. Fulton, 132 N.E.2d 707, 235 
Ind. 218. 

65. S.C.—Commercial & Savings 
Bank of Lake City v. Ward, 143 S. 
E. 546, 146 S.C. 77. 

66. Wis.—Spensley v. Lancashire 
Ins. Co., 11 N.W. 894, 54 Wis. 433. 

18 C.J. p 1175 note 15. 

Effect of statute 

Statute relating to dismissal of an 
action without prejudice to a future 
action simply prescribes that a court 
may dismiss a cause without preju¬ 
dice in six specific ways, all of which 
are recognized under common law 
and does not purport completely to 
l cover subject of dismissaL 
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by virtue of a statute so providing. 67 While it 
has been held that an order dismissing a proceeding 
can be granted only by a court having jurisdiction 
thereof, 67 * 5 it has also been held that the only in¬ 
herent power of dismissal a court has is to dismiss 
an action of which it has no jurisdiction. 67 * 10 The 
power of the court to dismiss a defendant's coun¬ 
terclaim is not lost by defendant's failure to appear 
at the trial. 68 

The inherent power of a court to dismiss or order 
a nonsuit on particular grounds is discussed infra 
§§ 55-65. 

§ 47. Statutory Provisions 

A statute authorizing a plaintiff to take a nonsuit does 
not authorize the court to enter an involuntary nonsuit 
except on the merits. 

Under a statute providing that plaintiff may, under 
certain conditions, take a nonsuit, it has been held 
that the entry of an involuntary nonsuit is pro¬ 
hibited, 68 except where it is ordered, in connec¬ 
tion with the entry of judgment for defendant, on 
the merits. 70 Under a court rule so providing, 
plaintiff is not required to submit to nonsuit. 71 

Statutes applicable to dismissal on particular 
grounds are considered together with such grounds 
infra §§ 55-65(4). 
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§ 48. Right to Dismissal or Nonsuit 

The right to an involuntary dismissal or nonsuit gen¬ 
erally rests with the defendant, and the interposition 
of a set-off or counterclaim does not ordinarily limit or 
enlarge the defendant's rights. 

In general, the right to dismissal or nonsuit of 
plaintiff's case on proper grounds rests with defend¬ 
ant, since an action should not be involuntarily dis¬ 
missed where defendant does not request dismiss¬ 
al. 72 In order that defendant be entitled to the ben¬ 
efit of statutory provisions relating to dismissal or 
nonsuit, the statute must be strictly complied with. 78 
Under statute so in effect providing, defendant is not 
entitled to dismissal of plaintiff's case as a matter 
of right, but court may refuse discontinuance even 
though the application therefor is unopposed, 74 and 
should refuse it when it is opposed. 75 The judg¬ 
ment of non pros, being an equitable judgment, de¬ 
fendant is not entitled to such judgment where he 
has an adequate remedy at law. 76 

Set-off or counterclaim . Where plaintiff fails to 
appear and prosecute his suit, the case may be dis¬ 
missed, as appears infra §§ 65(1)—(4); and, while 
there is authority to the contrary, 77 defendant who 
pleads a set-off or counterclaim is not entitled to 
more than dismissal, since he cannot, on plaintiff's 
failure to appear, have judgment thereon, 78 at least 
not in the absence of notice to plaintiff of such plead¬ 
ing, 79 although it has been held that in such an event, 


Ohio.—Orndorff v. Ohio Power Co., 
61 N.E.2d 213, 75 Ohio App. 94. 

Barely justified 

Only rarely is a court justified in 
turning plaintiff out of court on a 
preliminary motion. 

N.Y.—In re Schmidt’s Estate, 33 N. 
Y.S.2d 341. 

Xu Louisiana the court can nonsuit 
plaintiff without his consent, only 
where the case has been regularly 
set for trial, and he fails to appear 
on the day fixed personally or by at¬ 
torney. 

La.—Walson v. Vicksburg Commer¬ 
cial, etc., Bank, 12 Bob. 99. 

67. Iowa.—M. H. McCarthy Co. v. 
Dubuque District Court, 208 N.W. 
505, 201 Iowa 912. 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Okl.—McBride v. Cowan, 194 P. 208, 
80 Okl. 72. 

Wyo.—Sayles v. Wilson, 222 P. 1020, 
31 Wyo. 55. 

67.5 Wis.—Ozaukee Finance Co. v. 
Cedarburg Lime Co., 66 N.W.2d 686, 
268 Wis. 20. 

67.10 Ind.—State ex' rel. Terminix 
Co. of Ind. v. Fulton Circuit Court, 
132 N.E,2d 707, 235 Ind. 218—Soder- 
ling v. Standard. Oil Co., 95 N.E.2d 
298, 228 Ind. 47—State ex rel. Hurd 


v. Davis, 84 N.E.2d 181, 227 Ind. 
93. 

68. U.S.—Groton Bridge & Mfg. Co. 
v. Clark Pressed Brick Co., C.C. 
Ark., 126 F. 552, affirmed 136 F. 27, 
68 C.C.A. 577. 

69. Ariz.—Little v. Brown, 283 P. 
924, 36 Ariz. 194. 

18 C.J. p 1175 note 13. 

70. Ariz.—Ralston v. Morgan, 73 P. 
2d 94, 50 Ariz. 504. 

71. Fla.—Whitaker v. Wright, 127 
So. 306, 99 Fla. 690. 

72. Bight of plaintiff 

(1) Under some statutes plaintiff 
does not have a right to take a com¬ 
pulsory or involuntary nonsuit on an 
adverse ruling by court which is pre¬ 
clusive of recovery under any cir¬ 
cumstances on cause of action stat¬ 
ed, 

Fla.—Crews v. Woods, 59 So.2d 526. 

(2) Voluntary and compulsory non¬ 
suits distinguished see supra § 3. 

73. Mo.—McLaughlin v. Neiger, 

App., 286 S.W.2d 380. 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Purpose of motion 
A motion made under statute stat¬ 
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ing when action may be dismissed 
without prejudice cannot be used for 
any purpose other than statutory pur¬ 
pose. 

Ind.—State ex rel. Hurd v. Davis, 84 
N.E.2d 181, 227 Ind. 93. 

74. N.Y.—People v. Santa Clara 
Lumber Co., 214 N.Y.S. 79, 215 
App.Div. 47. 

Motion held inappropriate 

It is inappropriate for a defend¬ 
ant to move for a discontinuance. 
N.Y.—Bell v. Broadway Sav. Bank, 
129 N.Y.S.2d 23. 

75. N.Y.—People v. Santa Clara 
Lumber Co., 214 N.Y.S. 79, 215 App. 
Div. 47. 

76* Pa.—Chabon v. Metropolitan 
Life Ins. Co., 6 Sch.Reg. 385. 

77, Cal.—Clune v. Quitzow, 57 P. 
886, 125 C. 213. 

78, Mo.—Nordmanser v. Hitchcock, 
40 Mo. 178. 

N.Y.—Cusson v. Whalon, 5 How.Fr. 

302, Code Rep.,N.S., 27. 

18 C.J. p 1175 note 17. 

79, Tex.—Security State Bank v. 
Merritt, Civ.App., 237 S.W. 990. 
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the case may be tried on defendants plea in recon¬ 
vention after dismissing plaintiff’s case. 80 Defend¬ 
ant is not required, however, to ask for a dismissal 
of the complaint until he has proved his cause of 
action on the counterclaim. 81 It has also been held 
that the fact that defendant has interposed a coun¬ 
terclaim does not affect his right to move for a dis¬ 
missal for plaintiff’s unreasonable neglect to pro¬ 
ceed, 82 or on the ground that plaintiff has failed to 
establish his cause of action; 83 that if defendant 
who has set up a counterclaim obtains a dismissal 
of the complaint, plaintiff, having excepted there¬ 
to, may insist that such counterclaim shall be passed 
on by the jury and that defendant after having made 
the issue shall not be allowed to withdraw it, so as 
to reserve the right of having a new action for the 
same cause; 84 and that where some of several de¬ 
fendants file cross complaints asking relief against 
plaintiff and other defendants the court cannot, on 
nonsuiting plaintiff, dismiss the cross complaints. 85 

Plaintiff cannot, on the hearing of his motion for 
judgment on the pleadings, move for the dismissal 
of a counterclaim set up in defendant’s answer as 
amended subsequent to plaintiff’s motion for judg¬ 
ment. 86 


DISMISSAL & NONSUIT §§48-49 

Admission of plaintiffs claim . Where defendant, 
either by his plea or answer or otherwise at the tri¬ 
al, admits plaintiff’s claim or a part of it, a nonsuit 
should not be granted. 87 

§ 49. - Estoppel or Waiver of Right 

The right to dismissal is one which the defendant may' 
waive or may be estopped to claim by conduct incon¬ 
sistent with an intention to exercise it. 

Ordinarily, the right to dismissal is one which may 
be waived or which under some circumstances de¬ 
fendant may be estopped to claim by reason of con¬ 
duct inconsistent with an intention to exercise such 
right, 88 except where the ground is such as to de¬ 
prive the court of jurisdiction. 89 What constitutes 
an estoppel or waiver depends on the practice of the 
place of trial, 90 and, as appears from the diversity 
of the decisions hereinafter considered, on the cir¬ 
cumstances in each case. 

On the one hand, it has been held that defendant 
may waive the right to dismiss an action by taking 
steps looking to a trial on the merits, 91 as by en¬ 
tering into a stipulation with plaintiff to set the case 
for trial; 92 by a continuance of the cause at his in¬ 
stance 93 or with his consent; 94 by failing to object 
to a hearing on a demurrer ; 94 - 5 by electing to stand 


80. Tex.—Jackson v. Brooks, 1 Tex. 
A.Civ.Cas. § 679. 

81. 3ST.Y.—Moissen v. Kloster, 21 N. 
E. 1050. 114 N.Y. 638. 

82. Cal.—Larkin v. Shasta County 
Super. Ct. f 154 P. 841, 171 C. 719, 
Ann.Cas.l917D 670. 

N.Y.—Fleischman v. Mengis, 113 N. 
Y.S. 515. 

83. Minn.—Slocum v. Minneapolis 
Millers* Assoc., 23 N.W. 862, 33 
Minn. 438. 

84. N.Y.—Miller v. Freeborn, 27 N. 
Y.Super. 608. 

85. Idaho.—Taylor v. Bartholomew, 
56 P. 325, 6 Idaho 500. 

86. N.Y.—Dorries Saddlery Co. v. 
Howe, 198 N.Y.S. 673. 

87. Colo.—Adams v. Tucker, 40 P. 
783, 6 Colo.App. 393. 

N.Y.—Darlington v. Hamilton Bank, 
112 N.Y.S. 1097. 

88. N.H.—McDonald v. Smith, 106 
A. 558, 79 N.H. 143. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa. 
449. 

Spremulli v. Massaro, 4 Pa.Dist. 
& Co. 46, 71 Pittsb.Leg.J. 352. 

18 C.J. p 1176 note 25. 

Nature of consent necessary 

Where plaintiff is precluded from 
continuing his action unless defend¬ 
ants consent thereto, consent neces¬ 
sary is joint consent of' all parties. 


Cal.—People, by Department of Pub¬ 
lic Wjorks of California, v. South¬ 
ern Pac. R. Co., 61 P.2d 1184, 17 
C.A.2d 257. 

Discontinuance may be waived, ei¬ 
ther in advance by consent to 
course of procedure which in absence 
of consent would work a discontinu¬ 
ance, or after discontinuance has 
occurred. 

Ala.—Ex parte Phillips, 165 So. 80, 
231 Ala. 364. 

Pailure to object in prior action to 
particular defect may operate to 
waive right to dismissal for such de¬ 
fect in subsequent action. 

S.C.—Parker v. Latimer, 37 S.E. 918, 
59 S.C. 330. 

Construction of express waiver 
The word “foreclose” in mortgage 
transactions has technical meaning, 
relating solely to method of termi¬ 
nating mortgagor’s right of redemp¬ 
tion, so that provision in mortgage 
that mortgagor waived all defenses, 
existing by virtue of homestead 
statute, statute of limitations, or 
otherwise, to any action to foreclose 
mortgage or to exercise of power 
of sale therein, applied only to fore¬ 
closure, by action or sale under 
such power, not to action for defi¬ 
ciency judgment after foreclosure 
sale, and mortgagor did not there¬ 
by waive right to move for dismissal 
of such action on ground of failure 
to prosecute it with reasonable dili¬ 
gence. 


Cal.—Hibernia Savings & Loan Soe. 
v. Lauffer, 107 P.2d 494, 497, 41 
C.A.2d 725. 

89. Effect of stipulation 
Jurisdiction of cause, lost under 

statute, so providing through plain¬ 
tiff’s failure to serve summons and 
make return within three years, 
could not be resumed by stipulation 
that defendant would not take ad¬ 
vantage of delay theretofore or 
thereafter occurring. 

Cal.—Sauer v. Superior Court of San 
Diego County, 241 P. 570, 74 C.A. 
580. 

90. Or.—Dryden v. Pelton-Arm- 
strong Co., 101 P. 190, 53 Or. 418. 

91. Pa.—Pennsylvania R. Co. v. 
City of Pittsburgh, 6 A.2d 907, 
335 Pa. 449. 

92. Pa.—Pennsylvania R. Co. v. 
City of Pittsburgh, supra. 

93. Ala.—Gary v. State Bank, 11 
Ala. 771. 

Minn.— Corpus Juris Secundum cited 
in Kafka v. O'Malley, 22 N.W.2d 
845, 848, 221 Minn. 490. 

94. Ala.—Ex parte Phillips, 165 So. 
80, 231 Ala. 364—Hayes v. Dunn, 
34 So. 944, 136 Ala. 528. 

Minn.— Corpus Juris Secundum cit¬ 
ed in Kafka v. O'Malley, 22 N.W. 
2d 845, 848, 221 Minn. 490. 

94.5 Ga—Faughnan v. Bashlor, 136 
S.E. 545, 163 Ga. 525. 
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on a demurrer to the complaint for want of material 
allegations after demurrer overruled; 95 by a waiver 
of service of process entered on the back of a dec¬ 
laration, with an agreement to appear; 96 or by 
pleading or proceeding with the trial, 97 unless the 
right to move for dismissal is reserved by the an¬ 
swer, 98 or the motion raises a question of jurisdic¬ 
tion 99 or of the sufficiency of the complaint or bill 
to state a cause of action. 1 It has also been held 
that the right to dismiss may be waived by defend¬ 
ant’s failure to seek a remedy in the proper time, 2 
particularly where defendant permits plaintiff to in¬ 
cur the expense of the preparation for trial; 3 by 
failure of one defendant, after discontinuance as 
to the other, to object to the introduction of evidence 
on final argument by both parties ; 4 or by failure to 
object to an order allowing plaintiff leave to amend 
and plead over, on sustaining a plea in abatement. 5 

On the other hand, it has been held that defend¬ 
ant does not waive his right to dismiss or move for 
nonsuit by pleading or demurring to the complaint, 6 
at least where he pleads or demurs prior to the time 


27 C.J.S. 

the right to dismiss arose ; 7 by filing a plea in abate¬ 
ment; 8 by service of notice of trial; 9 or by failure 
to object or move to dismiss at the first opportuni¬ 
ty, 10 even though defendant waits until plaintiff’s 
rights are prejudiced by the statute of limitations. 11 
It has been held that defendant does not waive his 
motion for nonsuit by introducing evidence before 
the motion is disposed of 12 or even after it is de¬ 
nied. 13 The fact that defendant moved to dismiss 
on improper grounds, as for matter outside the rec¬ 
ord, does not preclude him from subsequently mov¬ 
ing on proper grounds. 14 

Estoppel or waiver of right to have plaintiff’s ac¬ 
tion dismissed on particular grounds is considered 
together with such grounds infra §§ 55-65(4). 

§ 50. Parties Entitled to Dismissal 

Except in fictitious controversies, a motion to dis¬ 
miss should ordinarily be made by a party to the suit. 

A motion to dismiss should ordinarily be made by 
one who is a party to the suit, 15 and who has en- 


95. Colo.—Howe v. People, 44 P. 
512, 7 Colo.App. 535. 

96. Iowa.—Humphreys v. Humph¬ 
reys, Morr. 359. 

97. La.—King v. Illinois Cent. R. 
Co., App., 143 So. 95. 

Mo.—State ex rel. State Highway 
Commission v. Moore, 18 S.W.2d 
892, 322 Mo. 329. 

N.H.—McDonald v. Smith, 106 A. 

558, 79 N.H. 143. 

18 C.J. p 1176 note 34. 

Dismissal held improper 
Ohio.—McCune v. Industrial Nucle¬ 
onics Corp., App., 109 N.E.2d 679. 
Waiver of pending motion 
Iowa.—Interstate Business Men's Ac¬ 
cident Ass’n v. Nichols’ Estate, 238 
N.W. 435, 213 Iowa 12. 

Okl.—Ward v. Coleman, 39 P.2d 113, 
170 Okl. 201. 

18 C.J. p 1176 note 34 [a]. 

98. Mass.—Brow v, Norton, 45 N.E. 
933, 167 Mass. 472. 

N.J.—Business Men’s Building & 
Loan Ass’n v. Tumulty, 180 A. 
772, 13 N.J.Misc. 638. 

99. N.C.—Buncombe County v. 
Scales, 88 S.E. 868, 171 N.C. 523. 

18 C.J. p 1176 note 36. 

1. Ga.—Webster v. Thompson, 55 
Ga. 431. 

S.C.—Kennerty v. Etiwan Phosphate 
Co., 17 S.C. 411, 43 Am.R. 607. 

2. Iowa.—Redhead v. Iowa Nat. 
Bank, 98 N.W. 806, 123 Iowa 336. 

18 C.J. p 1176 note 29. 

3. Pa.—Forrest v. Philadelphia 
Rapid Transit Co., 104 A. 663, 261 
Pa. 383. 


4. Ala.—Torrey v. Forbes, 10 So. 
320, 94 Ala. 135. 

5. Tex.—Burdett v. Chandler, 22 
Tex. 14. 

Utah.—Sargent v. Union Fuel Co., 
108 P. 928, 37 Utah 392. 

6. Ala.—Milner v. City of Birming¬ 
ham, 79 So. 261, 201 Ala. 689. 

Cal.—Hibernia Savings & Loan Soc. 
v. Lauffer, 107 P.2d 494, 41 C.A. 
2d 725. 

Tex.—Loftus v. Beckman, Civ.App., 
296 S.W. 703, reversed on other 
grounds Loftus v. Beckmann, Com. 
App., 1 S.W.2d 268. 

7. Ala.—Watson v. Birmingham 
Belt R. Co., 96 So. 257, 209 Ala. 
413. 

Cal.—Jackson v. De Benedetti, 103 
P.2d 990, 39 C.A.2d 574. 

La.—Lips v. Royal Ins. Co. of Liver¬ 
pool, England, 89 So. 213, 149 

La. 359. 

8. Ill.—Stoddard v. Miller, 29 Ill. 
291. 

18 C.J. p 1176 note 41. 

9. N.T.—Israel v. Voight, 34 N.Y.S. 
28, 12 Misc. 206, 1 N.Y.Ann.Cas. 
324. 

18 C.J. p 1176 note 42. 

10. Iowa.—Bruce v. State Serum & 
Supply Co., 177 N.W. 457, 190 Iowa 
343. 

Consultation, of attorneys 
Fact that delay was caused by 
consultation of attorneys does not 
constitute waiver. 

N.Y.—Wilkolaski v. Hanavan, 267 N. 
Y.S. 318, 149 Misc. 838, 240 App. 
Div. 867. 


Fact that plaintiff moved for trial 

before defendant moved to dismiss 
does not preclude dismissal, but may 
be considered in connection with all 
other pertinent circumstances in de¬ 
termining whether motion should be 
granted. 

U.S.—Russell v. Texas Transport & 
Terminal Co., C.C.A.N.Y., 32 F.2d 
689. 

11. Ill.—Ruedger v. Toledo, P. & W. 
Ry. Co., 247 Ill.App. 388. 

Estoppel not warranted 

Affidavit of plaintiff’s counsel filed 
in opposition to defendant's motion 
to dismiss action for failure to 
bring it to trial within five years, 
relating to various alleged repre¬ 
sentations by representatives of de¬ 
fendant in collateral cases but fail¬ 
ing to show any representation by 
defendant in instant case of intent 
to waive or extend five-year period, 
was insufficient to establish that de¬ 
fendant was estopped to seek dis¬ 
missal. 

Cal.—Breakstone v. Giannini, 160 P. 
2d 887, 70 C.A.2d 224. 

12. Or.—Northern Pac. R. Co. v. 
Spencer, 108 P. 180, 56 Or. 250. 

18 C.J. p 1176 note 38. 

13. Or.—Dry den v. Pel ton-Arm¬ 

strong Co., 101 P. 190, 53 Or. 418. 

14. Me.—Estabrook v. Ford Motor 
Co., 10 A.2d 715, 136 Me. 367, fol¬ 
lowed in 10 A.2d 719, 136 Me. 375. 

15. Cal.—Soule v. Billings, 42 C. 
285. 

Ind.—Piggott v. Kirkpatrick, 31 Ind. 
261. 

Amicus curiae see Amicus Curise 5 
3 e (4) aa. 
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tered his appearance or filed a plea, 16 although de¬ 
fendant who has not been served and has not ap¬ 
peared has been held under some circumstances to 
be entitled so to move. 17 Under this rule a motion 
to dismiss may be made by the guardian of an in¬ 
sane person. 17 - 5 A motion to dismiss or for a non¬ 
suit, however, cannot be made by a stockholder in 
a defendant corporation, 18 or by a defendant who 
has no interest in the subject matter of the suit or 
only an interest which should be applied to the sat¬ 
isfaction of the judgment; 19 but defendant may 
move for the dismissal not only of the case to which 
he is a party, but, being an interested person, for 
the dismissal of garnishee proceedings supplemen¬ 
tary to the principal case. 20 Where a regular de¬ 
fault exists against a party, he must first have such 
default set aside before a motion by him to dismiss 


the suit can be entertained, 21 unless the petition 
states no cause of action. 22 

Fictitious controversies . In the case of fictitious 
controversies, considered infra § 56, the action may 
be dismissed at the suggestion not only of a party of 
record, 23 but also of any person in interest, 24 or 
one who may be prejudiced by the judgment. 25 * ! 

More than one defendant. One of several de¬ 
fendants may not move for judgment as in case of 
nonsuit without the concurrence of the others, 26 
unless their liabilities are separate, 27 unless in good 
faith they appear by separate attorneys, 28 or unless 
a statute so provides. 28 * 5 Where several defendants 
jointly move to dismiss, all should be entitled to such 
judgment or it will be error to dismiss. 29 Although 
a defendant otherwise entitled to a dismissal on the 


Stranger to suit 

Motion for dismissal cannot be 
made by stranger. 

W.Va.—Title Ins. Co. of Richmond 
v. Carver, 166 S.E. 697, 113 W.Va. 
58. 

Defendant’s surety 

Where a rule of court provides for 
the entry of a judgment of non pros, 
on the filing of a praecipe by defend¬ 
ant’s attorney, it seems that defend¬ 
ant’s surety has no standing to file 
such a praecipe. 

Pa.—Sheaffer v. Turrill, 31 Pa.Dist. 
& Co. 463. 

Plaintiff may move to dismiss de¬ 
fendant’s counterclaim in proper 
case. 

Iowa.—Brown-Hurley Hardware Co. 
v. Cohen, 128 N.W. 348, 149 Iowa 
396. 

After assignment of suit procured by 
agent 

Where a defendant in a sequestra¬ 
tion suit authorized his agent to set¬ 
tle the suit, and the agent settling 
with plaintiff in sequestration pro¬ 
cured an assignment of the suit to 
a third person, the original defend¬ 
ant was entitled to appear in court 
and dismiss the suit, notwithstand¬ 
ing the assignment. 

Tex.—Beatty-Folsom Co. v. Edwards, 
Civ.App., 238 S.W. 340. 

16. S.C.—Rodericks v. Payne, 12 S. 
C.L. 408. 

17. Defect in process 
Defendant on whom process has not 

been served may have discontinuance 
ordered for defect in process as to 
him. 

Tenn.—Dougherty v. Shown, 1 Heisk. 
302. 

Appearance to demand complaint 
Motion to dismiss may be made by 
defendant who appears to demand 
copy of complaint. 

N.Y.—Muslusky v. Lehigh Valley Coal 


Co., 161 N.Y.S. 1136, 175 App.Div. 
926. 

Purchasers of realty 
Where original defendant in action 
started sixteen years before to try 
title to realty had died, and purchas¬ 
ers for value without notice of prop¬ 
erty were named as defendants, such 
purchasers were entitled to move for 
dismissal. 

Tex.—Trahan v. Roberts, CIv.App., 48 
S.W.2d 503. 

17.5 N.Y.—Kuphal v. Kuphal, 29 NT. 

Y.S.2d 868, 177 Misc. 255. 

18. Mass.—Hobbs v. Dane Mfg. Co., 
5 Allen 581. 

N-.Y.-—Sheriff v. Smith, 47 How.Pr. 
470. 

19. N.Y.—Doctor v. Hughes, 155 N. 
Y.S. 850, 169 App.Div. 810. 

Motion held academic 
Where minority stockholders 
sought specific performance of agree¬ 
ment to dissolve corporation and 
sought money damages from some of 
defendants for amount of money, if 
any, by which value of their stock 
interest in corporation exceeded what 
they would receive in distribution on 
its dissolution and liquidation, motion 
to dismiss cause of action on behalf 
of individual defendants who were 
not parties to stockholders’ agree¬ 
ment was academic and as to those 
defendants would be denied. 

N.Y.—Apfelbaum v. American Bind¬ 
er Co., 173 N.Y.S.2d 753, 10 Misc.2d 
899. 

20. Mich.—-Hiles v. Selas Co., 188 N. 
W. 354, 219 Mich. 88. 

21. Ill,—Fergerson v. Rawlings, 23 
Ill. 69. 

N.Y.—Bancroft v. Wilson, 2 Cow. 495. 

22. Ga.—O’Connor v. Brucker, 43 S. 
E. 731, 117 Ga. 451. 

23. Ill.—In re Burdick, 44 N.E. 413, 
162 Ill. 48. 


24. III.—In re Burdick, supra. 
Lukens v. Old Colony Life Ins. 

Co., 201 IlLApp. 19. 

25. Del.—Mercantile Trading Co. v. 
Rosenbaum Grain Corporation, 154 
A. 457, 17 DeLCh. 325. 

15 C.J. p 784 note 9. 

Corporations under one control 
Where complainant corporation 
and defendant corporation seeking to 
litigate rights of third parties, not 
parties to suit, to examine defend¬ 
ant's books, were under control of 
same persons, such third parties 
could obtain dismissal on ground 
that formal parties were not actually 
adversary litigants. 

Del.—Mercantile Trading Co. v. Ros¬ 
enbaum Grain Corporation, 156 A. 
290, 18 DeLCh. 167. 

26. N.Y.—Bancroft v. Wilson, 2 Cow. 
495. 

18 C.J. p 1177 note 52. 

Dismissal as to some of codefend¬ 
ants see infra § 52. 

27. Ohio.—Sanda v. Coverson, 171 
N.E. 89, 122 Ohio St. 238. 

Cincinnati Traction Co. v. Baron, 
3 Ohio N.P..N.S., 633, affirmed 76 
Ohio St. 599, 52 Cinc.L.Bul. 237, 5 
Ohio Law 57. 

18 C.J. p 1177 note 53. 

28. N.Y.—Gurnee v. Hoxie & Lewis, 
29 Barb. 547. 

Platt v. Littell, 1 How.Pr. 71. 

28.5 Want of prosecution 

Only ground on which circuit court 
can dismiss an action on motion of 
some of defendants is pursuant to 
statutory authority where plaintiff 
fails to prosecute other defendants 
with diligence. 

Ind.—State ex rel. Hurd v. Davis, 84 
N.E.2d 181, 227 Ind. 93. 

29. Ind.—State v. Cunningham, 101 
Ind. 461. 

N.Y.—Bancroft v. Wilson, 2 Cow. 495. 
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merits will not be kept in the proceeding so that he 
can be examined adversely, 29 * 5 where but one of 
several defendants moves that an action be dis¬ 
missed, and the others were not notified, heard, or 
represented on the motion, the action can be dis¬ 
missed only as to the moving defendant, 30 unless 
defendant so moving is the only defendant having 
any interest adverse to that of plaintiff. 30 - 5 

I Where judgment is obtained against one of sev¬ 
eral defendants, the others cannot nonsuit plain¬ 
tiff; 31 but, where in an action on a joint contract 
plaintiff takes no appeal from a judgment dismiss¬ 
ing the suit as to one defendant because he is a 
nonresident, but proceeds to judgment against the 
other, the latter may on appeal obtain a nonsuit; 32 
and where the evidence establishes a different cause 
of action from that sued on, the fact that one of 
two defendants jointly sued has confessed judgment 
does not affect the right of the other to have the 
action dismissed as to him. 33 


27 c.j.s. 

§ 51. Parties Entitled to Oppose Dismissal 

Objection to an improper dismissal as to some defend¬ 
ants may not be made by others not prejudiced thereby. 

An improper dismissal as to some defendants can¬ 
not be objected to by others whose rights are in no 
way prejudiced thereby. 34 

§ 52. Dismissal as to Part of Cause of Action 
or Part of Codefendants 

Part of an indivisible cause of action may not be 
dismissed; but one of several causes of action may be 
dismissed without affecting the others. A dismissal may 
be had as against some of several codefendants provided 
a several judgment would be proper. 

A part of an indivisible cause of action may not 
be dismissed, 35 defendant’s remedy being to request 
the court to charge that no recovery could be had 
as to the objectionable parts. 36 However, a plaintiff 
may be nonsuited on motion of defendant, or nolle 
prosequied, as to one of several divisible causes of 
action without affecting his right to proceed as to 
others; 37 but it has been held that a motion for a 


20.5 Wis.—Heimbach v. Hagen, 83 
N.W.2d 710, 1 Wis.2d 294. 

30. N.Y.—Paulson v. New Jersey, 
etc., R. Co., 66 N.Y.S. 364, 54 App. 
Div. 189. 

30.5 BigrUt to lodge motion 
Defendants, who were only defend¬ 
ants having any interest adverse to 
interest of plaintiff, had right to lodge 
motion for dismissal of entire action. 
N.C.—Daughtry v. Daughtry, 27 S.E. 

2d 446, 223 N.C. 528. 

31- S.C.—Williams v. Rearrs, 4 S.C. 
L. 234. 

32. La.—Thompson v. Chretien, 3 
Roh. 26. 

33. Tex.—Loudon v. Robertson, Civ. 
App., 54 S.W. 783. 

34. N.Y.—Sullivan v. Efficient Truck¬ 
ing Corporation, 295 N.Y.S. 137, 250 
App.Div. 875. 

18 C.J. p 1177 note 60. 

Bight to reimbursement or contribu¬ 
tion 

(1) Defendant city could not ques¬ 
tion dismissal of personal injury ac¬ 
tion as against property owners, such 
defendants not being adverse parties, 
so that judgment will not determine 
rights as between themselves, such 
as right to reimbursement. 

Minn.—McDonough v. City of St. 
Paul, 230 N.W. 89, 179 Minn. 553. 

(2) In action against motorists and 
cab company for injuries sustained 
by cab passenger in collision, where 
answer of cab company alleged that 
negligence of one of motorists was 
sole proximate cause of injury with¬ 
out demanding affirmative relief as 
to its right to contribution from joint 
tort-feasor, cab company was not in 


position to resist dismissal of such 
motorist. 

N.C.—Perry v. Sykes, 200 S.E. 923, 
215 N.C. 39. 

(3) Where passenger brought ac¬ 
tion against host motorist and an¬ 
other motorist for injuries received 
in collision, but complaint did not 
state cause of action against other 
motorist, host motorist would not 
have right to insist that other mo¬ 
torist be retained as party defend¬ 
ant for purpose of enforcing con¬ 
tribution. 

N.C.—Loving v. Whitton, 84 S.E.2d 
919, 241 N.C. 273. 

35. Cal.—Hansen v. Vallejo Electric 
Light & Power Co., 188 P. 999, 182 
C. 492. 

Ga.—Jones v. Britt, 42 S.E.2d 648, 75 
Ga.App. 142. 

Kan.—Schaefer v. Milner, 219 P.2d 
| 663, 169 Kan. 324. 

N.Y.—Tyson v. Alfred H. Smith Co., 
284 N.Y.S. 313, 246 App.Div. 786- 
Bush v. Murray, 205 N.Y.S. 21, 209 
App.Div. 563. 

Okl.— Corpus Juris Secundum cited 

in Welch v. Ayres, 121 P.2d 576, 
578, 190 Okl. 97. 

Single element of damages cannot 
be dismissed. 

Cal.—Meier v. Golden State Auto 
Tour Corporation, 195 P. 290, 50 
C.A. 277. 

S.C.—Jowers v. Dysard Const. Co., 
100 S.E. 892, 113 S.C. 84. 

Effect of statute 

Statutory provision providing for 
judgment as to part of cause of ac¬ 
tion permits severance and judgment 
for part of claim, but does not au¬ 
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thorize dismissal of part of single 
cause of action. 

N.Y.—Valentine v. Perlman, 215 N. 
Y.S. 338, 216 App.Div. 548. 

33. Cal.—Meier v. Golden State Au¬ 
to Tour Corporation, 195 P. 290, 50 
C.A. 277. 

N.Y.—Tyson v. Alfred H. Smith Co., 
284 N.Y.S. 313, 246 App.Div. 786. 
S.C.—Jowers v. Dysard Const Co., 
100 S.E. 892, 113 S.C. 84. 

37. N.Y.—Bank of New York v. Pub¬ 
lic Nat. Bank & Trust Co., 82 N. 
Y.S.2d 694, 195 Misc. 812, affirmed 
90 N.Y.S.2d 701, 275 App.Div. 932 
and reheard 92 N.Y.S.2d 620, 195 
Misc. 834, modified on other 
grounds 99 N.Y.S.2d 851, 277 App. 
Div. 963, judgments affirmed 93 N. 
E.2d 71, 301 N.Y. 503. 

N.C.—Warlick v. Reynolds, 66 S.E. 

657, 151 N.C. 606. 

18 C.J. p 1177 note 61. 

Actions barred by limitations 
Portions of actions barred by 
limitations, if separable from por¬ 
tions not barred, may be severed and 
dismissed, and remaining parts may 
be continued. 

N.Y.—Petnel v. American Tel. & Tel. 
Co., 117 N.Y.S.2d 294, 280 App.Div. 
706, appeal denied 120 N.Y.S.2d 
442, 281 App.Div. 929. 

Entire cause held properly dis¬ 
missed 

Entire cause of action as against 
one defendant was properly dis¬ 
missed where petition alleged two 
causes of action against such de¬ 
fendant and trial court sustained 
special exceptions to one cause and 
plaintiff took a nonsuit as to other 



27 C.J.S. 

nonsuit directed to all the causes of action is not 
sustainable as to one cause of action only. 38 

As to some of codefendants . A court may dis¬ 
miss or render judgment of discontinuance as to 
one or more of several defendants and leave the 
action to proceed against the others whenever a 


DISMISSAL & NONSUIT § 52 

several judgment would be proper, 39 unless the 
cause for the dismissal goes to the discharge of all. 49 
Although the dismissal of an entire action on a mo¬ 
tion by only part of defendants is not erroneous 
where they are the only defendants who have any 
interest adverse to that of plaintiff, 40 * 5 an action 


cause, since there was nothing re¬ 
maining which could be submitted to 
jury. 

Tex.—Landram v. Robertson, Civ. 
App., 195 S.W.2d 170, refused no 
reversible error. 

Prejudice to defendant 

Dismissal of action to restrain 
foreclosure under power of sale in 
trust deed after granting defendants’ 
prayer for foreclosure in equity was 
improper, as prejudicial to defend¬ 
ant, and cause should have been re¬ 
tained for further orders. 

N.C.—Alexander v. Thompson, 180 S. 

E. 575, 208 N.C. 353. 

In Georgia 

(1) Where suit is brought on two 
causes of action in separate counts, 
or on cause of action divisible into 
parts, court generally will not grant 
partial nonsuit, at least in law cas¬ 
es. 

Ga.—Bearden v. Longino, 190 S.E. 12, 
183 Ga. 819. 

(2) Rule has been held otherwise 
in equity, however, and dismissal as 
to some plaintiffs will not operate as 
dismissal of all. 

Ga.—Lowe v. Findley, 81 S.E. 230, 141 
Ga. 380. 

(3) It has also been held that even 
though the allegations of a petition 
which sets forth a cause of action 
and prays for extraordinary relief in 
aid thereof are not sufficient to au¬ 
thorize the granting of such relief, 
the entire petition should not for this 
reason be dismissed, but only the al¬ 
legations relating exclusively to the 
extraordinary relief should be strick¬ 
en. 

Ga.—Gillis v. Hilton, etc.. Lumber 
Co., 38 S.E. 940, 113 Ga. 622. 

38. Cal.—Pacific Vinegar, etc., 

Works v. Smith, 93 P. 85, 152 C. 
507. 

18 C.J. p 1177 note 62. 

Pormer federal equity rule 

Under former federal equity rules, 
rule 29, substituting motions to dis¬ 
miss for demurrers, rules formerly 
applicable to demurrers applied to 
dismissals, and motion to dismiss di¬ 
rected to entire petition was not sus¬ 
tainable only as to part of petition, 
except where such part related to re¬ 
lief which could not be granted be¬ 
cause of defect of parties. 

U.S.—General Inv. Co. v. Lake Shore 
& M. S. Ry. Co., Ohio, 250 F. 160, 
162 C.C.A. 296. 

39. Cal.—Mindenberg v. Carmel Film 
Productions, 282 P.2d 1024, 132 C. 


A.2d 598—People, by Department of 
Public Works of California, v. 
Southern Pac. R. Co., 61 P.2d 1184, 
17 C.A.2d 257—Dowling v. Superior 
Court in and for Marin County, 10 
P.2d 197, 122 C.A. 443. 

D.C.—Potomac Electric Power Co. v. 

Hemler, 47 App.D.C. 34. 

Ill.—Schmalzl v. Derby Foods, 94 N. 
E.2d 86, 341 IlLApp. 390—Tidbolm 
v. Tidholm, 54 N.E.2d 745, 322 HL 
App. 691. 

Ind.—West v. Asher, 38 Ind. 291. 

La.—Stark v. Fellman, 140 So. 491, 
174 La. 324. 

Me.—Corpus Juris cited in. Arnst v. 

Estes, 8 A.2d 201, 204, 136 Me. 272. 
Mich.—Burton v. Burton, 51 N.W.2d 
297, 332 Mich. 326—Uhrstadt v. 
Sauer Cooperage Co., 14 N.W.2d 
834, 309 Mich. 201. 

Mo.—Nimmo v. Perkinson Bros. 

Const. Co., 85 S.W.2d 98. 

Neb.—McShane v. Murray, 184 N.W. 
147, 106 Neb. 512. 

N.J.—Sensale v. Applikon Dyeing & 
Printing Corp., 79 A.2d 316, 12 N. 
J.Super. 171. 

N.Y.—137 East 66th Street v. Law¬ 
rence, 194 N.Y.S. 762, 118 Misc. 
486. 

N.C.—Shaw v. Barnard, 51 S.E.2d 295, 
229 N.C. 713. 

Ohio.—Sanda v. Coverson, 171 N.E. 
89, 122 Ohio St. 238. 

Cincinnati Traction Co. v. Baron, 

3 Ohio N.P.,N.S., 633, affirmed 76 
Ohio St. 599, 52 Cinc.L.Bul. 237, 5 
Ohio Law 57. 

Pa.—Van Tassel v. Churchill, 10 Pa. 
Dist. & Co. 219, 3 Somerset Leg.J. 
251. 

West Penn Rys. Co. v. Umbel, 
Com.Pl., 8 Fay.L.J. 231. 

Puerto Rico.—Martinez de Hernandez 
v. Bertran, 3 Puerto Rico Fed. 66. 
Wash.—Birkel v. Chandler, 66 P. 406, 
26 Wash. 241. 

18 C.J. p 1177 note 64. j 

Motion by one of number of defend¬ 
ants see supra § 50. 

Defendant for purpose of discovery 

The dismissal of suit to enforce 
statutory double liability of share¬ 
holders of joint-stock land hank was 
required as against defendant who 
had been made a party solely for 
purpose of discovery, and who had 
complied with prayer of complaint 
in that respect. 

U.S.—Holmberg v. Anchell, D.C.N.Y., | 
24 F.Supp. 594—Brusselback v. 
Cago Corporation, D.C.N.Y., 24 F. 
Supp. 524. 


Principal and agent; master and 
servant 

(1) It has been held that where 
principal and agent are parties de¬ 
fendant charged with fraud, court's 
erroneous dismissal of agent will 
not release principal. 

Iowa.—Upham v. Mickleson, 157 N.W. 
264. 

(2) On the other hand, it has also 
been held that where master and 
servant are joined in action for in¬ 
jury based on negligence of servant, 
dismissal of action against servant 
is dismissal of action against master. 
Wash.—Curtis v. Puget Sound 

Bridge, etc., Co., 233 P. 936, 133 
Wash. 323. 

(3) Action for injuries should be 
dismissed as against agent of defend¬ 
ant company in absence of any basis 
for imposing liability on agent. 

N.Y.—McFall v. Compagnie Mari¬ 
time Beige (Lloyd Royal) S. A., 
102 N.Y.S.2d 1001, 278 App.Div. 652, 
modified on other grounds 107 N. 
E.2d 463, 304 N.Y. 314. 

Dismissal as to all defendants 

A judgment dismissing a suit as 
to defendants in original suit and 
those made parties defendant by 
supplemental petition was errone¬ 
ous, where the only matters sub¬ 
mitted to the court were the excep¬ 
tions to supplemental petition, as 
case was not tried on its merits. 

La.—Succession of Powers v. How- 
cott, 81 So. 437, 144 La. 953. 

Erroneous refusal to dismiss as 
to one of two defendants was prej¬ 
udicial to other, where action is for 
conspiracy between two defendants. 
N.Y.—Carson v. Dessau, 13 N.Y.S. 
232, 59 N.Y.Super. 79. 

40. Tex.—Dean v. Duffield, 8 Tex. 
235, 58 Am.D. 108. 

Venue 

Where defendants lived in Gallatin 
County and were served there and 
codefendant lived in Fayette County 
and was served there and Gallatin 
circuit court directed verdict for de¬ 
fendants and transitory action was 
dismissed as to them, codefendant 
who had protested venue from outset 
should have been permitted to with¬ 
draw his counterclaim and was enti¬ 
tled to have action dismissed as to 
him. 

Ky.—Bagby v. Suter, 310 S.W.2d 513. 

40.5 N.C.—-Daughtry v. Daughtry, 
27 S.E.2d 446, 223 N.C. 528. 
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cannot be arbitrarily dismissed as to one defendant 
and allowed to proceed against the other, where 
the liability, if any exists, must be joint. 41 

Where some of defendants are in default, the 
court has no power, in dismissing the complaint as 
to some of the parties, to dismiss as to those in de¬ 
fault, since as to them the case was confessed by 
their default. 42 On the other hand, where plaintiff 
is in default as against some of defendants, a dis¬ 
missal as to such defendants does not warrant a 
dismissal as to those defendants against whom 
plaintiff is not in default. 43 

§ 53. Condition of Cause 

The condition of the cause may affect the power of a 
court to dismiss a cause. 

The power of a court to dismiss a cause may be 
affected by the condition of the cause, and courts 
have been held, in particular conditions, to have, 44 
or not to have, 45 the power to dismiss. 


The time when a motion for dismissal may be 
made is considered infra § 68. 

§ 54. Stipulations as to Dismissal and En¬ 
forcement Thereof 

Ordinarily, an agreement between the parties for the 
dismissal of the cause is binding, and, where the fact 
of such agreement is not disputed, will be carried into 
effect on motion. 

An agreement or stipulation between plaintiff and 
defendant that the cause shall be dismissed on cer¬ 
tain conditions obligates plaintiff to dismiss on per¬ 
formance thereof. 46 Where there is no dispute as 
to the fact of such agreement, the courts will carry 
it into effect on motion, 47 provided that the agree¬ 
ment, where it is between plaintiff and one defend¬ 
ant, is not prejudicial to the rights of other defend¬ 
ants; 48 but it is erroneous to do so where plaintiff 
denies the settlement and it is not supported by suffi¬ 
cient evidence. 49 A written stipulation before trial 


41. Joint note 

Ala.—King v. Gibbs, 67 So. 757, 12 
Ala-App. 504. 
joint judgment 

Ga.—Howell v. Shands, 35 Ga. 66. 
Infancy of one defendant 

However, if one of joint defend¬ 
ants pleads infancy, the action may 
be discontinued as to him and pro¬ 
ceed to judgment against other de¬ 
fendants. 

N.T.—Root v. Herman, 2 N.Y.City 
Ct. 409. 

Partners 

Cal.—Hobgood v. Glass, App., 326 P. 
2d 546. 

42. N.Y.—Nichols v. Bennett, 15 N. 
Y.St. 306. 

43. Okl.—Tiger v. Spoonmoore, 16 
P.2d 576, 160 Okl. 188. 

44. Undisposed of motions 

The fact that demurrer and mo¬ 
tions are pending and undisposed of 
does not affect right of court to 
dismiss case, even though, by stat¬ 
ute, demurrer and motions should 
have been disposed of before trial, 
since plaintiff could have had such 
motions disposed of. 

Ariz.—Arnett v. Peterson, 210 P. 683, 
24 Ariz. 405. 

Effect of defendant’s default 

(1) Plaintiff's filing reguest and 
order for default judgment did not 
render the granting defendant's pri¬ 
or motion to dismiss error. 

Cal.—-St. Clair v. Brix, 264 P. 307, 89 
C.A. 94. 

(2) Fact that some defendants had 
defaulted would not affect right to 
grant dismissal as to entire petition 
where court had no jurisdiction to 
grant relief sought by petition. 


Iowa.—Traversy v. Bell, 193 N.W. 

439, 195 Iowa 1243. 

45. Death of defendant 

After action becomes abated by 
death of defendant and does not sur¬ 
vive against his heirs or representa¬ 
tives, court has no authority to di¬ 
rect discontinuance. 

N.Y.—Johnson v. Elwood, 82 N.Y. 362. 
Inability to set aside verdict for de¬ 
fendant 

Where court had lost jurisdiction 
after expiration, of term to set aside 
special verdict favorable to defend¬ 
ant on which no judgment had been 
rendered, court had power on its 
own motion, or that of defendant, to 
enter judgment nunc pro tunc on 
verdict in favor of defendant, and 
could not therefore properly dismiss 
case. 

Tex.—Nalle v. Walenta, Civ.App., 102 

S.W.2d 1070. 

premature motion 

Order dismissing certain defend¬ 
ants in action to recover attorney’s 
fees was improper when time of such 
defendants to answer or plead had 
not expired, and record disclosed no 
pleading or affidavit in support of 
motion to dismiss such defendants, 
or that any issue of law or fact was 
determined when order was entered 
and sufficiency of complaint had not 
been challenged. 

Ill.—Roe v. Cooke, 105 N.E.2d 781, 

346 Ill.App. 576. 

Before order denying motion is va¬ 
cated 

Defendant's plea of statute of lim¬ 
itations and for dismissal of plain¬ 
tiff’s cause of action was improperly 
sustained where a previous order de¬ 
nying a prior motion based on same 
defense was not vacated and answer 
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f which was filed after denial of first 
motion to dismiss and which did not 
contain defense of limitations was 
not withdrawn. 

Ill.—Haran v. Kranz, 71 N.E.2d 804, 
330 Ill.App. 620. 

Nonexistent case 

A nonexistent case cannot be dis¬ 
missed. 

Ohio.—Kossuth v. Bear, 119 N.E.2d 
285, 161 Ohio St. 378. 

46. Ga.—Martin v. McConnell, 25 S. 
E. 699, 99 Ga. 314. 

18 C.J. p 1179 note 92. 

Consideration; oral agreement 

Oral agreement with respect to 
dismissal for which there was no 
consideration is not binding. 

Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 

47. Ala.—Smith v. Smith, 55 So. 
1009, 173 Ala. 547. 

18 C.J. p 1179 note 95. 

48. Mich.—Yawkey v. Richardson, 9 
Mich. 529, 81 Am.D. 769. 

Dismissal as to codefendant held not 
regnired 

Where, during action against sev¬ 
eral defendants for damages arising 
out of automobile accident, plaintiff, 
first defendant, and his insurer 
agreed that, if jury returned verdict, 
insurer would pay plaintiff a certain 
sum in full satisfaction of claim, sub¬ 
ject to understanding that if verdict 
were against both defendants, plain¬ 
tiff would not exact more than one 
half of verdict from other defendant 
or his insurer, it was not necessary 
that plaintiff’s action be dismissed. 
br.J.—Klotz v. Lee, 114 A.2d 746, 36 
N.J.Super. 6, appeal dismissed 121 
A.2d 369, 21 N.J. 148, 

49. Ill.—Allinson v. Pierson, 120 N. 
E. 779, 285 Ill. 387. 
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that an action be dismissed without costs does not 
authorize the entry of a judgment as on the mer¬ 
its, so as to bar a subsequent action for the same 
cause. 50 

Pleading agreement . If the agreement is relied 
on as a defense it should be pleaded. 51 

Relating back of entry . An entry of discontinu¬ 
ance pursuant to agreement does not relate back to 
the time of the agreement so as to enable plaintiff 
to prosecute another suit for the same cause of ac¬ 
tion commenced after the agreement, but before the 
making of the entry. 52 

Setting aside stipulation . An order setting aside 
a stipulation for dismissal of an action cannot be 
made at chambers. 53 It has been held that such a 
stipulation cannot be set aside on the ground of mis¬ 
take if the mistake is one which ordinary care would 
have avoided. 54 

§ 55. Grounds 

A motion to dismiss should ordinarily be founded on 
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some defect, apparent on the face of the record, causec 
by the plaintiff’s act or neglect; it should not be based 
on matters of defense or matters relating to the merits. 
In some jurisdictions the statutory grounds are exclusive. 

Ordinarily, a motion to dismiss a suit should be 
founded on matter of record, apparent on the face 
of the proceedings, 55 and a motion may not be based 
on matters extrinsic to the record. 55 * 5 It should not 
be based on matters of defense or matters relating 
to the merits of the case. 55 The motion should be 
based on some imperfection, gap, or chasm, caused 
by the act or neglect of plaintiff, 57 unless perhaps 
it is founded on a release given or an agreement to 
dismiss pending suit, 58 although a dismissal on agree¬ 
ment has been held to be a matter of defense, after 
a second suit is brought, and not available on motion 
to dismiss. 59 

In some jurisdictions the power to dismiss a cause 
of action without plaintiff's consent is purely statu¬ 
tory, as discussed supra § 46, and a dismissal can be 
granted only on the grounds specified in the stat¬ 
ute. 60 Where no grounds for the dismissal of an 


Pa.—Good v. Grit Pub. Co., 63 A. 
1039, 214 Pa. 614. 

50. Minn.—Rolfe v. Burlington, etc.. 
It. Co., 40 N.W. 267, 268, 39 Minn. 
398, 400. 

51. Ill.—Allinson v. Pierson, 120 N. 
E. 779, 285 Ill. 387. 

18 C.J. p 1179 note 98. 

52. N.H.—Parker v. Colcord, 2 N. 
H. 36. 

53. Minn.—Rogers v. Greenwood, 
14 Minn. 333. 

54. Minn.—Rogers v. Greenwood, su¬ 
pra. 

55. Ga.—McGowans v. Speed Oil Co., 
93 S.E.2d 597, 94 Ga.App. 35. 

Mass.—Tierney v. Tierney, 125 N.E. 
2d 413, 332 Mass. 414—Commis¬ 
sioner of Corporations and Taxa¬ 
tion v. Aetna Life Ins. Co., 104 N. 
E.2d 140, 328 Mass. 404—Zwick v. 
Goldberg, 22 N.E.2d 661, 304 Mass. 
66 . 

18 C.J. p 1179 note 3. 

Error of law 

Motion to dismiss lies if an error 
of law is shown on face of record. 
Mass.—Redfield v. Abbott Shoe Co., 
132 N.E.2d 165, 333 Mass. 551— 
Farber v. Lubin, 97 N.E.2d 419, 
327 Mass. 128. 

Misjoinder alleged in answer 

Where misjoinder of causes of ac¬ 
tion and of parties did not appear 
on face of petition, but facts show¬ 
ing it were alleged in answer, and 
were shown on trial, misjoinders 
•could be then properly taken advan¬ 
tage of. 

Iowa.—Hoyt v. Eckles, 193 N.W. 578, 
196 Iowa 385. 


55.5 Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Aetna Life 
Ins. Co., 104 N.E.2d 140, 32S Mass. 
404—Detore v. Demers Bros., 45 N. 
E.2d 745, 312 Mass. 531—Zwick v. 
Goldberg, 22 N.E.2d 661, 304 Mass. 
66 . 

18 C.J. p 1179 note 8. 

56. Ala.—Smith v. Lewis, 102 So. 
21, 212 Ala. 133. 

Cal.—Maryland Casualty Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 267 P. 
169, 91 C.A. 356. 

18 C.J. p 1179 note 10. 

Contributory negligence 
N.Y.—Skoolinsky v. Lehigh Valley 
R. Co., 291 N.Y.S. 608, 249 App. 
Div. 659. 

57. La.—Arthur v. Dupuy, 58 So. 
570, 130 La. 782. 

Mass.—Harding v. Morrill, 136 
Mass. 291. 

Pa.—McNair v. Wilkins, 3 Whart. 
551. 

18 C.J. p 1179 note 4. 

58. N.Y.—Holland v. Atlantic Ste¬ 
vedoring Co., 147 N.E. 214, 239 N. 
Y. 605. 

Maple Holding Corporation v. 
Weichman-Harte Realty Corpora¬ 
tion, 224 N.Y.S. 348, 130 Misc. 720 
—Swan v. F. W. Woolworth Co., 
222 N.Y.S. Ill, 129 Misc. 500. 

18 C.J. p 1179 note 6. 

59. Ark.—Forschler v. Cash, 194 S. 
W. 1029, 128 Ark. 492. 

60. Idaho.—Carver v. Ketchum, 26 P. 
2d 139, 53 Idaho 595. 

Iowa.—M. H. McCarthy Co. v. Du¬ 
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buque District Court, 208 N.W. 505, 
201 Iowa 912. 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Okl.—Luke v. Patterson, 113 P.2d 
365, 189 Okl. 31—Quincy Showcase 
Works v. Briscoe, 259 P. 128, 126 
Okl. 144—McBride v. Cowan, 194 
P. 208, 80 Okl. 72. 

Wyo.—King v. Giblin, 256 P. 1035, 
36 Wyo. 448—Sayles v. Wilson, 222 
P. 1020, 31 Wyo. 55. 

Combined motion not provided for 
Where no specific provision is 
made in statute for combined mo¬ 
tion to strike the complaint, vacate 
the summons, declare proceedings 
void, and dismiss the action, such 
motion will not be granted, unless 
right to relief is clearly shown and 
defects cannot be cured by amend¬ 
ment. 

Nev.—Branson v. Industrial Workers, 
95 P. 354, 30 Nev. 270. 

Xn California 

(1) It has been held that statu¬ 
tory grounds are not exclusive. 

Cal.—McKenna v. Elliott & Horne 
Co., 258 P.2d 528, 118 C.A.2d 551— 
Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P.2d 572, 
34 C.A.2d 383. 

Oppenheimer v. Deutchman, 281 
P.2d 650, 132 C.A.2d Supp. 875. 

(2) However, it has also been held 
that statute providing that dismissal 
shall be effective even though not 
entered by clerk constitutes exception 
to general rule, and therefore will be 
strictly limited to grounds specified 
in statute. 

Cal.—Egan v. McCray, 31 P.2d 1041, 
220 C. 546. 



§ 55 DISMISSAL & NONSUIT 

action on motion are designated by statute, such mo¬ 
tion may be based on any sufficient ground. 61 

Failure or neglect to enter judgment. Apart from 
statutes requiring the entry of judgment within a 
specified period, the unreasonable neglect of plain¬ 
tiff to enter judgment after he has become entitled 
thereto may warrant dismissal of the cause 62 for 
want of prosecution. 63 However, the right to dis¬ 
missal is waived if not claimed until after the entry 
of judgment. 64 

In some jurisdictions, under statutes so providing, 
the neglect, by the party entitled to judgment, to 
have judgment entered within a specified time after 
the verdict or final submission is a ground for dis¬ 
missal. 65 While some authorities have held such 
dismissal to be discretionary with the court, 66 oth¬ 
ers have held it to be mandatory in cases squarely 
within its terms. 67 However, even where the lat¬ 
ter view prevails, a judgment entered before the 
motion to dismiss is valid. 68 

Under these statutes, a mere failure to enter judg- 


27 C.J.S. 

ment without negligence has been held insufficient 
to authorize a dismissal; 69 nor is a mere lapse of 
time sufficient to justify dismissal; 70 nor will an 
action be dismissed where all the parties are entitled 
to affirmative relief and are equally negligent as to 
entry of the judgment. 71 It has also been held that 
the words “final submission” as used in these stat¬ 
utes mean a submission equivalent to the return of 
a verdict, and refer to a state of the case when judg¬ 
ment may be demanded as a matter of right; 72 ac¬ 
cordingly, whether the statute will apply to plain¬ 
tiff's neglect to enter judgment after defendant's 
default will depend on whether judgment may be 
entered on the default as of right or whether some 
additional act by the court is necessary. 73 

Under a statute so providing, the failure of plain¬ 
tiff to enter a judgment within a specified time, in 
an action in which no answer is filed, is a ground for 
dismissal. 73 - 5 The statute has been held not to be 
a jurisdictional limitation on the power of the 
court, 73 - 10 but dismissal has been held to be manda¬ 
tory. 74 


61. Wash.—Kirby v. Pease, 74 P. 
665, 33 Wash. 511. 

62. Minn.—Deuel v. Hawke, 2 Minn. 
50. 

63. Ariz.—Paul v. Paul, 238 P. 399, 
28 Ariz. 598. 

Dismissal for want of prosecution 
generally see infra § 65(1)—(4). 
Order held not to constitute judg¬ 
ment 

An order “that upon presentation 
by the plaintiff of a written judg¬ 
ment, and its approval and signing 
by the court, judgment will be ren¬ 
dered in favor of the plaintiff and 
against the defendant," is not a 
judgment determining the rights of 
the parties, and the court is war¬ 
ranted, in the absence of final writ¬ 
ten judgment as required, and on 
sufficient indication of abandonment 
in dismissing the action for want of 
prosecution. 

Ariz.—Paul v. Paul, supra. 

64. Wash.—Peirce v. Germantown 
Nat. Bank, 87 P. 488, 44 Wash. 404. 

65. U.S.—Carnegie Nat. Bank v. 
City of Wolf Point, C.C.A.Mont„ 
110 F.2d 569. 

18 C.J. p 1197 note 94—34 C.J. p 61 
note 21. 

Absence of facts explaining delay 
brings case within statute. 

Mont.—Brooks v. Padbury, 110 P.2d 
967, 111 Mont. 456. 

Neither party entitled to judgment 
Motion to dismiss is not author¬ 
ized where neither party is entitled 
to judgment at the time, because 
written findings have not been pre¬ 
pared and approved by the judge or 
waived by the parties. 


Cal.—Nelhaus v. Morgan, 45 P. 255, 5 
C.Unrep.Cas. 391. 

66. Cal.—Rickey Land, etc., Co. v. 
Glader, 94 P. 768, 153 C. 179. 

34 C.J. p 61 note 21 [a] (4). 
Discretion of court generally see in¬ 
fra § 71. 

67. In Montana 

(1) The rule of the text has been 
followed. 

U.S.—Carnegie Nat. Bank v. City of 
Wolf Point, C.C.A.Mont., 110 F.2d 
569. 

Mont.—State ex rel. Stiefel v. Dis¬ 
trict Court, 96 P. 337, 37 Mont. 298. 

(2) Although court has discretion 
in determining whether to dismiss 
action, such discretion must be based 
on the record. 

Mont.—Brooks v. Padbury, 110 P.2d 
967, 111 Mont. 456. 

(3) On motion of court see infra § 
76. 

68. U.S.—Carnegie Nat. Bank v. City 
of Wolf Point, C.C.A.Mont., 110 F. 
2d 569. 

63. U.S.—Carnegie Nat. Bank v. City 
of Wolf Point, supra. 

Mont.—Samuell v. Montana-Holland 
Colonization Co., 220 P. 1093, 69 
Mont. 111. 

18 C.J. p 1197 note 98. 

Reliance on assurance of clerk that 
judgment had been entered was suffi¬ 
cient to show absence of neglect in 
failing to take further steps to have 
judgment entered. 

Mont.—Couse v. Dietz, 159 F.2d 886, 
117 Mont. 539. 

70. U.S.—Carnegie Nat. Bank v. City 
of Wolf Point, C.C.A.Mont., 110 F. 
2d 569. 


Existence of matters preventing en¬ 
try of judgment 

Motion to dismiss was properly de¬ 
nied, where practically all time from 
entry of default either motion to va¬ 
cate default or motion to dismiss 
filed by defendant had been pending, 
and, at time of filing motion to dis¬ 
miss, six months* period had not ex¬ 
isted at a time when case was free 
from motion to vacate and set aside 
default. 

Mont.—Patterson v. Patterson, 179 
P.2d 536, 120 Mont. 127. 

71. Mont.—Joyce v. McDonald, 149 
P. 953, 51 Mont. 163. 

72. Mont.—Marias River Syndicate 

v. Big West Oil Co., 38 P.2d 599, 
98 Mont. 254—Samuell v. Mon¬ 
tana-Holland Colonization Co., 220 
P. 1093, 69 Mont. Ill—State v. 
Silver Bow County Dist. Ct., 128 
P. 582, 46 Mont. 348—State ex 

rel. Stiefel v. District Court, 96 P. 
337, 37 Mont. 298. 

73. Mont.—Marias River Syndicate 
v. Big West Oil Co., 38 P.2d 599, 98 
Mont. 254—Batchoff v. Butte Pa¬ 
cific Copper Co., 198 P. 132, 60 
Mont. 179—Smotherman v. Chris¬ 
tianson, 195 P. 1106, 50 Mont. 202 
—Soliri v. Fasso, 185 P. 322, 56 
Mont. 400—State ex rel. Stiefel v. 
District Court, 96 P. 337, 37 Mont. 
298. 

73.5 Cal.—Rio Del Mar Country 
Club v. Superior Court in and for 
Santa Cruz County, 190 P.2d 295, 
84 C.A.2d 214. 

73.10 Cal.—Pavlovich v. Watts, 115 
P.2d 511, 46 C.A.2d 103. 

74. Cal.—Cahn v. Jones, 225 P.2d 
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The statute contemplates the filing of an answer 
in the ordinary understanding of the term to prevent 
its operation, and the fact that defendant appeared 
in the action is insufficient to satisfy the require¬ 
ment; 74 * 5 nor does the execution and filing of a 
stipulation between the parties constitute the filing 
of an answer. 74 * 10 However, it has been held that 
a demurrer constitutes an answer within the mean¬ 
ing of the statute; 75 but, in order for the demurrer 
to cut off the right to dismissal, it must be filed with¬ 
in the specified time. 75 * 5 A timely default entered 
by the court clerk does not prevent the operation 
of the statute authorizing a dismissal for failure 
timely to enter judgment. 75 * 10 

Under a statute authorizing a dismissal where 
plaintiff neglects to enter judgment within a speci¬ 
fied period in an action in which defendant defaults 
in appearing or pleading, unless sufficient cause is 


shown for not dismissing, negotiations for a settle¬ 
ment have been held sufficient cause for not dismiss¬ 
ing the action. 75 * 15 

Moot or academic questions . The courts will dis¬ 
miss actions which are or have become moot or ac¬ 
ademic or in which there is no actual controversy 
involving substantial rights between the parties. 76 
It has been stated that to say that a case has become 
moot means that defendant is entitled to a dismissal 
as a matter of right. 76 * 5 On the other hand, where 
the actions involve matters which are not academic 
they should not be dismissed. 76 - 10 Furthermore, it 
has been stated that a case should not be dismissed 
as moot where it is disclosed that the public interest 
is involved, even though plaintiff has received the 
precise relief that he is now seeking. 76 * 15 

Premature bringing of action. The premature 
bringing of an action is a ground for dismissal; 77 


570, 101 C.A.2d 345—Schultz v. 

Schultz, 161 P.2d 36, 70 C.A.2d 293 
—Schultz v. Superior Court in and 
for Los Angeles County, 159 P.2d 
417, 69 C.A.2d 530—Bayle-Lacoste 
& Co. v. Superior Court of Alame¬ 
da County, 116 P.2d 458, 46 C.A.2d 
636—Cook v. Justice’s Court of San 
Diego Tp., 61 P.2d 357, 16 C.A.2d 
745. 

Actions pending 1 at time of enact¬ 
ment of such statute have been held 
subject to it. 

Cal.—Cook v. Justice’s Court of San 
Diego Tp., supra. 

Liberal construction in favor of 
state of Unemployment Insurance 
Act did not permit a disregard of 
statute. 

Cal.—Rio Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214. 

74.5 Cal.—Rio Del Mar Country Club 
v. Superior Court in and for Santa 
Cruz County, supra—Schultz v. 
Schultz, 161 P.2d 36, 70 C.A.2d 293. 

74.10 Cal.—Rio Del Mar Country 
Club v. Superior Court in and for 
Santa Cruz County, 190 P.2d 295, 
84 C.A.2d 214—Schultz v. Schultz, 
161 P.2d 36, 70 C.A.2d 293. 

Statutory requirements were not 
waived by stipulation between par¬ 
ties made after passage of specified 
time. 

Cal.—Cahn v. Jones, 225 P.2d 570, 
101 C.A.2d 345. 

75. Cal.—Rio Del Mar Country Club 
v. Superior Court in and for Santa 
Cruz County, 190 P.2d 306, 84 C.A. 
2d 227—Rio Del Mar Country Club 
v. Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214—Evans v. Superior Court 
in and for Los Angeles County, 59 

27 C.J.S.—26 


P.2d 159, 14 C.A.2d 743, followed 
in 59 P.2d 160, 14 C.A.2d 756. 

75.5 Cal.—Rio Del Mar Country Club 
v. Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214. 

75.10 Reason for rule 

Default timely entered by clerk 
was not, in view of statute distin¬ 
guishing in terms a default and a 
judgment, an ‘’interlocutory judg¬ 
ment” sufficient to satisfy statute. 
Cal.—Jacks v. Lewis, 142 P.2d 358, 
61 C.A.2d 148. 

75.15 N.Y.—Burke v. Ward, 105 N.Y. 
S.2d 819, 278 App.Div. 1000. 

76. U.S.—Puget Sound Power & 
Light Co. v. City of Seattle, D.C. 
Wash., 271 F. 958. 

Ala.—Ex parte McFry, 122 So. 641, 
219 Ala. 419. 

Cal.—People v. Pratt, 30 C. 223. 

Fritz v. Superior Court in and for 
City and County of San Francisco, 
63 P.2d 872, 18 C.A.2d 232—Noble 
v. Blanchard, 8 P.2d 523, 120 C.A. 
664. 

Mo.—Fugel v. Becker, 2 S.W.2d 743. 
N.J.—Franklin Lumber Co. v. Vol- 
lick, 145 A. 732, 104 N.J.Eq. 366. 
N.D.—Heller v. Torgerson,* 71 N.W. 
2d 322. 

Tex.—Sanders v. Farrier, CIv.App., 
271 S.W. 293. 

Wash.—Lewis-P acific Dairymen’s 
Ass’n v. Frame, 218 P. 385, 126 
Wash. 493. 

W.Va.—Commercial Credit Co. v. Al- 
tizer, 148 S.E. 322, 107 W.Va. 365. 
18 C.J. p 1197 note 14. 

Actions to determine moot questions 
generally see Actions § 17. 

Tender of payment 
Where lump sum maintenance was 
fixed in wife's maintenance action, 
and full satisfaction thereof was ten¬ 
dered by husband, wife’s sequestra- 
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tion action to enforce payment of 
maintenance, as previously fixed, was 
properly dismissed as moot. 

Mo.—Wagoner v. Wagoner, 267 S.W. 

654, 306 Mo. 241. 

Acceptance of tender 

Case will be dismissed where plain¬ 
tiff accepts tender of amount of claim 
but does not apprise defendant of his 
intention to abandon litigation. 
N.Y.—Mela v. Geis, 3 N.Y.Civ.Proc, 
152. 

Destruction of subject matter 

Where, during pendency of action 
to enjoin interference with headgate 
or dividing box, and to determine 
interests of respective parties there¬ 
in, in which no damages are sought, 
and before final judgment such head- 
gate or dividing box is washed out, 
and no attempt is made to rebuild 
it, the subject matter of the action 
being destroyed, the action abated 
and judgment of dismissal was prop¬ 
erly entered. 

Idaho.—Morehouse v. Little, 232 P. 
1099, 40 Idaho 114. 

76.5 U.S.—U. S. v. W. T. Grant Co., 
N.Y., 73 S.Ct. 894, 345 U.S. 629, 97 
L.Ed. 1303. 

76.10 Kan.—Huber v. Schmidt, 29 ft 
P.2d 33, 180 Kan. 80. 

N.Y.—Koeppel v. Koeppel, 138 N.Y, 
S.2d 366. 

76,15 Mo.—Western Auto Supply Co, 
v. Banner, App., 288 S.W.2d 402. 

77. Ark.—Thomas v. American Ra¬ 
dio & Television, Inc., 312 S.W.2fi 
183. 

Colo.—Weldon v. Newson, 186 P. 516, 
67 Colo. 502. 

D.C.—Werber v- Atkinson, Mun.App v 
84 A.2d 111. 

Ky.—Bate v. Davis, 218 S.W.2d 958, 
309 Ky. 709, 

Brown v. Dye, 7 Ky.Op. 281. 



§ 55 DISMISSAL & NONSUIT 

but where a suit is based on acts constituting both 
a civil and a criminal cause of action, the failure 
first to prosecute defendant criminally cannot be 
urged as a ground for a judgment of nonsuit. 78 Al¬ 
so, a suit to recover an unpaid installment under a 
contract for the sale of land will not be dismissed 
where the vendor has not put the purchaser in de¬ 
fault, since the vendor can make a valid tender of 
performance and file another suit. 78 * 5 
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Miscellaneous grounds . Various defects and ob¬ 
jections, other than those considered in the previous 
paragraphs of this section and infra §§ 56-65(4), 
the propriety of which, as grounds for dismissal, 
has been adjudicated, include payment of the de¬ 
mand sued on, 79 the absence of plaintiff at particu¬ 
lar stages of the trial, 80 objections relating to the 
admission of evidence, 81 and other matters. 82 


La.—City Inv. Co. v. Williams, 132 
So. 367, 171 La. 848. 

Wade v. Welch, App., 8 So.2d 128. 
Neb.—Gingrich v. Blank, 195 N.W. 
946, 111 Neb. 111. 

N.Y.—Brescia Const. Co. v. Walart 
Const. Co., 264 N.Y.S. 862, 238 App. 
Div. 360. 

Or.—Reedsport v. Hubbard, 274 P.2d 
248, 202 Or. 370. 

S.C.—Leonard v. People’s Tobacco 
Warehouse Co., 122 S.E. 678, 128 
S.C. 155. 

18 C.J. p 1180 note 31. 

Premature commencement of action 
generally see Actions § 127. 

78. N.J.—Leeman v. Public Service 
R. Co., 72 A. 8, 77 N.J.Law 420. 

78.5 Ariz.—Wilhorn Builders, Inc. v. 
Cortaro Management Co., 308 P.2d 
251, 82 Ariz. 48. 

79. Payment held not ground for 
dismissal 

Ind.—Hubbs v. State, 50 N.E. 402, 20 
Ind.App. 181. 

Dismissal held proper as to some de¬ 
fendants 

It has also been held that, where 
some of a number of defendants have 
discharged their individual liabilities 
on obligation sued on, dismissal as 
to them is proper. 

Wash.—Park v. Newell, 151 P. 783, 
87 Wash. 431. 

80. When case is called for trial 

(1) Under statute providing that 
action may be dismissed for plain¬ 
tiff’s failure to appear when case is 
called for trial, it was held that de¬ 
fendant's counterclaim might be dis¬ 
missed for his failure to appear when 
case was called for trial. 

Iowa.—Brown-Hurley Hardware Co. 
v. Cohen, 128 N.W. 348, 149 Iowa 
396. 

(2) Word “may,” as used in stat¬ 
ute providing that court may dis¬ 
miss for plaintiff’s failure to appear 
at time of trial, is not equivalent to 
word “must.” 

Ohio.—Orndorff v. Ohio Power Co., 
61 N.E.2d 213, 75 Ohio App. 94. 
When verdict is to he received 

(1) It has been held not ground 
for dismissal that plaintiff failed to 
appear when jury returned into court 
to deliver their verdict. 

N.J.—O'Brien v. Crowley, 88 A. 1061, 
85 N.J.Law 383—Rollins v. Atlan-. 


tic R. Co., 58 A. 344, 70 N.J.Law 
664. 

(2) However, it has also been held 
that where verdict is rendered in 
court, plaintiff should be called be¬ 
fore the foreman announces the ver¬ 
dict, and nonsuit entered if he fails 
to answer. 

Md.—Bronstein v. American Ice Co., 
86 A. 131, 119 Md. 132. 

81. Attempt to suppress testimony 

was held not ground for dismissal. 
Wash.—Langley v. Devlin, 163 P. 395, 
95 Wash. 171. 

Admission of improper evidence 

was held not ground for dismissal. 
Idaho.—Buhl State Bank v. Glander, 
56 P.2d 757, 56 Idaho 543. 

S.C.—Kennedy v. Greenville, 58 S.E. 
989, 78 S.C. 124—Lee v. Unkefer, 
58 S.E. 343, 77 S.C. 460. 

82. Matters held to he grounds for 
dismissal 

(1) Pact that only issue raised by 
pleadings had been determined, in 
equity proceeding, in defendant’s fa¬ 
vor was ground for dismissal. 

Iowa.—General Motors Acceptance 

Corporation v. Baker Mfg. Co., 201 
N.W. 774, 199 Iowa 155. 

(2) In administrator's action for 
passenger’s death, against driver of 
automobile and owners of truck, 
where jury rendered verdict against 
truck owners only, dismissal of ac¬ 
tion as against automobile driver was 
proper. 

Ky.—Barnett v. Smith, 239 S.W.2d 
923. 

Matters held not to he grounds for 
dismissal 

(1) That creditor’s action against 
bankrupt might be barred if trustee 
in bankruptcy elected to assert rights 
of creditor, in absence of such elec¬ 
tion by trustee, if any. 

U.S.—Connell v. Walker, N.D., 54 S. 
Ct. 257, 291 U.S. 1, 78 L.Ed. 613. 

(2) That defendant tendered de¬ 
faulted interest on bond which pro¬ 
vided that whole debt was to become 
due on default. 

N.Y.—People v. New York City Su¬ 
per. Ct., 19 Wend. 104. 

(3) That suit was brought in vio¬ 
lation of agreement to give time. 

Pa.—Murdock v. Steiner, 45 Pa. 349. 

(4) That pleadings admit set-off in 
defendant’s favor exceeding plain¬ 
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tiff’s claim, as shown by his own 
evidence. 

Wis.—Noonan v. Ilsley, 21 Wis. 138. 

(5) That action was not brought 
within time fixed by court. 

Del.—Mutual Loan Assoc, v. Tyre, 81 
A. 48, 26 Del. 88. 

(6) That action was placed on 
wrong calendar. 

N.Y.—Ross v. McCaldin, 107 N.Y.S. 
381, 123 App.Div. 13, reversed on 
other grounds 88 N.E. 50, 195 N. 
Y. 210, 133 Am.S.R. 787. 

(7) That action was brought in 
particular court to escape appoint¬ 
ment of commissioner to take depo¬ 
sitions under statutes not applicable 
to that court. 

Mo.—State v. Burney, 186 S.W. 23, 
193 Mo.App. 326. 

(8) That case had been submitted 
to arbitration and award had been 
made. 

Iowa.—Hynes v. S. A. & D. R. Co., 
38 Iowa 258. 

(9) That justice was a material 
witness where plaintiff asked that 
statement of justice might be re¬ 
ceived as legal evidence, to which de¬ 
fendant refused to accede. 

N.Y.—Van de Veer v. Stanton, 1 Cow. 
84. 

(10) That counsel for plaintiff im¬ 
properly argued case. 

Md.—International Co. v. Clark, 127 
A. 647, 147 Md. 34. 

(11) That material witness was ill. 
N.Y.—Fellerman v. Platt, 103 N.Y.S. 

2d 304. 

(12) Other matters. 

Ga.—White v. Tittle, 102 S.E.2d 689, 
97 Ga.App. 185. 

Kan.—Martin v. Stillie, 281 P. 925, 
129 Kan. 19, 68 A.L.R. 415, adhered 
to 286 P. 394, 130 Kan. 299. 

La.—Harang v. Golden Ranch Land 
& Drainage Co., 92 So. 305, 151 La. 
702. 

N.H.—Langdon v. Maine-New Hamp¬ 
shire Interstate Bridge Authority, 
33 A.2d 739, 92 N.H. 432. 

N.J.—Sherman v. Coastal Cities 
Coach Co., 66 A.2d 892, 4 N.J.Super. 
283. 

N.Y.—Pompez Exhibition Co. v. Flat- 
to, 26 N.Y.S.2d 654, 261 App.Div. 
613. 

Tenn.—Walsh v. Rose, 193 S.W.2d 
118, 29 TennApp. 78. 

Wis.—Rode v. Sealtite Insulation 
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DISMISSAL & NONSUIT § 56 


§ 56. - Vexatious or Fictitious Suit, 

Laches, Res Judicata, or Pendency 
of Another Suit 

The courts have inherent power to dismiss vexatious 
or fictitious suits, and will do so in a proper case. De¬ 
lay In bringing suit will not warrant dismissal where 
laches does not appear from the complaint. Generally, a 
former adjudication is not a ground for dismissal un¬ 
less it appears on the face of the complaint. 

The power to dismiss groundless, vexatious, and 
harassing litigations is inherent in the courts. 83 
Thus, although an action will not be dismissed mere¬ 
ly because it is vexatious, 84 a vexatious action will 
be dismissed where it is clear that there is no meri¬ 
torious cause of action, 85 the action is in fraud of 


justice, 86 the court that entered a decree sought to 
be enforced is amply able to enforce it, 86 - 5 or there 
are other special circumstances. 87 

Courts have inherent 87 * 5 power to dismiss contro¬ 
versies which are fictitious or sham, 88 and may do 
so even after the assignment of a judgment by de¬ 
fault, since there are no rights under such judgment 
to assign. 89 Likewise, an interpleader which is col- 
lusively interposed in the interest of one of defend¬ 
ants may be dismissed. 90 

Laches. An action will not be dismissed for de¬ 
lay in bringing suit where the allegations of the com¬ 
plaint do not as a matter of law disclose that plain¬ 
tiff was guilty of laches. 91 


Mfg. Corp., 88 N.W.2d 345, 3 Wis.2d 
286. 

Dismissal held improper 

In an action for the purchase price 
of lumber sold, where defendant ad¬ 
mitted that he had used a portion of 
the lumber, so that a rescission was 
impossible, but counterclaimed for 
damages for deceit as to the quality 
of the lumber, it was error to dis¬ 
miss the complaint, since plaintiff 
was entitled to a directed verdict for 
the agreed price, less the damages 
suffered by defendant. 

Kalt Lumber Co. v. Patrick Mur¬ 
phy, Inc., 187 N.Y.S. 69. 

83. U.S.—Pueblo De Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807. 

Cal.—Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P.2d 572, 
34 C.A.2d 383. 

Fla.—Rhea v. Hackney, 157 So. 190, 
117 Fla. 62. 

Ill.—Patterson v. Northern Trust Co., 
207 Ill.App. 355, affirmed 122 N.E. 
55, 286 III. 594. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839. 

Vexatious actions generally see Ac¬ 
tions § 21. 

84. Ark.—Heard v. McCabe, 196 S. 
W. 917, 130 Ark. 185. 

18 C.J. p 1180 note 33. 

85. Cal.— Corpus Juris cited in 
Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P.2d 572, 
576, 34 C.A.2d 383. 

Kan.—Dellinger v. County Social 
Welfare Board of Harper County, 
124 P.2d 513, 155 Kan. 207. 

N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

N.Y.—Scarcia v. U. S. Gypsum Co., 
1 N.Y.S.2d 358, 164 Misc. 825. 

18 C.J. p 1175 note 16 [a], p 1180 
note 33. 

86. Miss.—Cullens v. Cullens, 193 
So. 805, 187 Miss. 731. 

18 C.J. p 1181 note 34. 

86.5 Wash.—Davis v. Palmer, 235 P. 
2d 151, 39 Wash.2d 219. 


87. Bad faith 

(1) Bad faith may be a factor in 
determining whether vexatious action 
should be dismissed. 

N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

18 C.J. p 1180 note 33 [a]. 

(2) Under statutory requirements, 
it has been held that motion to dis¬ 
miss because plaintiff did not file 
affidavit that action was brought in 
good faith and without intent to an¬ 
noy defendant was proper. 

Fla.—Maxcy v. Wauchula Develop¬ 
ment Co., 120 So. 852, 97 Fla. 310. 

(3) Dismissal of cause was held 
proper where court found that action 
was brought for ulterior purpose. 

U.S.—Pueblo De Taos v. Archuleta, 

C.C.A.N.M., 64 F.2d 807. 

Failure to pay costs 

Where defendant obtained order 
staying all proceedings in second ac¬ 
tion until satisfaction of judgment 
for defendant for costs in first ac¬ 
tion wherein substantially same re¬ 
lief had been sought, after lapse of 
almost fifteen years during which 
time plaintiff did not attempt to re¬ 
move the bar of stay by paying costs, 
defendant was entitled to dismissal 
of complaint as vexatious. 

U.S.—Weidenfeld v. Pacific Improve¬ 
ment Co., C.C.A.N.Y., 101 F.2d 699. 

87.5 Cal.—McKenna v. Elliott & 
Horne Co., 258 P.2d 528, 118 C.A.2d 
551—Utz v. Aureguy, 241 P.2d 639, 
109 C.A.2d 803—Helvey v. Security- 
First Nat. Bank of Los Angeles, 
221 P.2d 257, 199 C.A.2d 149—Byer 
v. Arguello, 214 P.2d 556, 96 C.A. 
2d 92. 

88. Cal.—Crowley v. Modern Faucet 
Mfg. Co., 282 P.2d 33, 44 C.2d 321. 

Corpus Juris cited in. Cunha v. 
Anglo California Nat. Bank of San 
Francisco, 93 P.2d 572, 575, 34 C.A. 
2d 383. 

N.C.—Burton v. Durham Realty & 
Insurance Co., 125 S.E. 3, 188 N.C. 
473. 

15 C.J. p 784 note 6. 
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Fictitious actions generally see Ac¬ 
tions § 19. 

Time of showing 1 

Whenever in the course of litiga¬ 
tion it becomes apparent that there 
is absence of a genuine adversary 
issue between parties, court should 
withhold exercise of jurisdiction and 
dismiss action. 

N.C.—Bizzell v. Great Am. Ins. Co., 
103 S.E.2d 348, 248 N.C. 294. 
Dismissal held not justified 

Fact that allegation of complaint 
that death of child was caused by 
child's being bitten by defendant's 
dog was controverted by plaintiff’s 
deposition stating that defendant’s 
dog did not bite child did not justify 
dismissal of action on ground that 
it was fictitious or sham. 

Cal.—Byer v. Arguello, 214 P.2d 556, 
96 C.A.2d 92. 

89. Nev.—Haley v. Eureka County 
Bank, 26 P. 64, 21 Nev. 127, 12 L. 
R.A. 815. 

90. Ill.—Hoskins v. Mann, 143 Ill. 
App. 49. 

91. N.Y.—Downey v. Mallinson, 247 
N.Y.S. 705, 232 App.Div. 703. 

Pa.—Edwards v. Western Maryland 
Ry. Co., Ill A. 250, 268 Pa. 228. 
Urging statute of limitations by mo¬ 
tion to dismiss see Limitations of 
Actions § 351. 

Failure to plead laches 

Order of nonsuit cannot be justi¬ 
fied on ground that suit was stale 
where laches was not pleaded as de¬ 
fense. 

Colo.—Mulford v. Nickerson, 232 P. 

674, 76 Colo. 404. 

Action within statutory time 

Staleness of claim will not sus¬ 
tain judgment of nonsuit in action 
otherwise meritorious, if such action 
is brought within time allowed by 
statute. 

Wis.—Loop v. Chamberlain, 17 Wis. 
504. 

Thirteen years 

However, non pros, was awarded 
where plaintiff brought assumpsit to 



§§ 56-57 DISMISSAL & NONSUIT 

Res judicata. It has been held that a former ad¬ 
judication is not a ground for dismissal, 92 unless it 
appears on the face of the declaration, 93 although 
some actions have been dismissed because of a for¬ 
mer adjudication without reference to whether that 
fact appeared from the declaration. 94 In order that 
a former adjudication warrant a dismissal, the ad¬ 
judication must have been on the merits. 95 

Pendency of another suit. The mode of raising 
the objection that another action between the same 
parties for the same cause is pending in the same 
court is considered in Abatement and Revival § 81. 


27 C.J.S. 

§ 57. -Want of Authority to Bring Suit 

In general, the fact that the suit was instituted with¬ 
out authority of the nominal plaintiff is ground for dis¬ 
missal. 

The fact that a suit is instituted without authority 
of the person in whose name it is brought is ground 
for dismissal, 96 although this rule does not apply to 
a suit brought in the name of an infant by his next 
friend, 97 or to a suit which, although brought with¬ 
out plaintiff's knowledge, is prosecuted with his con¬ 
sent. 98 A motion to dismiss is the proper procedure 
where the authority of the attorney appearing for 
plaintiff is challenged; 99 and the suit will be dis¬ 
missed where a sufficient showing of lack of author¬ 
ity is made. 1 


recover for fire loss, thirteen years 
after such loss. 

Pa.—Brass v. Mt. Joy Tp. Mut. Fire 
Ins. Co., 33 Luz.Leg.Reg. 260. 

In Illinois 

(1) Rule of the text has been fol- 

111.—Durham v. Coon, 86 N.E.2d 852, 
338 IlLApp. 204. 

(2) There is authority to the con¬ 
trary effect. 

Ill.—Winter v. Schaller, 111 N.E.2d 
568, 414 IlLApp. 58. 

92. Mich.—Red Star Motor Drivers' 
Ass’n v. City of Detroit, 221 N.W. 
622, 244 Mich. 480, followed in City 
of Detroit v. Webster, 221 N.W. 
629, 244 Mich. 503—Vyse v. Rich¬ 
ards, 175 N.W. 392, 208 Mich. 383. 

R.I.—Harding v. Carr, 58 A.2d 626, 
74 R.I. 59. 

18 C.J. p 1180 note 28. 

Manner of urging res judicata gen¬ 
erally see Judgments §§ 823-825. 

Pleadings closed 

Fact that pleadings were closed 
when decision in prior action was 
filed did not make motion to dismiss 
appropriate pleading. . 

R.I.—Harding v. Carr, 58 A.2d 626, 
74 R.I. 59. 

93. Tex.—General Bonding, etc., Ins. 
Co. v. Lawson, Civ.App., 194 S.W. 
1020. 

18 C.J. p 1180 note 29. 

Where res judicata pleaded 
Plaintiff's failure to reply to de¬ 
fendant’s plea of res judicata or to 
deny such facts have been held to 
warrant dismissal. 

Ill.—Carboni v. Bartlett, 8 N.E.2d 
722, 290 Ill-App. 351—Laing v. Fish, 
119 IlLApp. 645. 

94. Cal.—Stafford v. Yerge, 276 P. 
2d 649, 129 C.A.2d 165. 

N.Y.—Newborn v. Niles, 13 N.Y.S.2d 
690, 257 App.Div. 1031. 

95. N.Y.—Lode wick v. Cutting, 201 
N.Y.S. 276, 121 MiSC. 348. 

Mercantile Liquidation Corp. v. 
Henderson, 60 N.Y.S.2d 428. 


96. U.S.—Washington Corp. v. 

Young, D.C., 10 Wheat. 406, 6 L.Ed. 

352. 

La.—Schloss v. Hodge, 3 La.App. 400. 
N.Y.— Corpus Juris Secundum quoted 
in Schiro v. Catania, 174 N.Y.S.2d 

353, 355. 

W.Va.—State v. Morris, 112 S.E. 519, 
91 W.Va. 269. 

18 C.J. p 1182 note 66. 

Want of capacity to sue see infra 
§ 63. 

Lack of authority not shown 

(1) Motion was properly denied 
where action by school district was 
shown to have been authorized by 
trustees, or, if not, to have been 
subsequently ratified by them. 

Ill.—Trustees of Schools of Town¬ 
ship No. 33 North, Range No. 3 
East of the Third Principal Meridi¬ 
an, La Salle County v. Farnsworth, 
278 Ill.App. 474. 

(2) Dismissal of original petition 
for want of authority did not war¬ 
rant dismissal of intervener's peti¬ 
tion, based on same cause where in¬ 
tervener owned major part of claim; 
and instrument giving right to re¬ 
cover claim in transferor's name 
precluded dismissal of transferee’s 
suit on ground of want of authority 
from transferor made nominal plain¬ 
tiff. 

Tex.—Eckel v. Camden Fire Ins. 
Ass’n, Civ.App., 5 S.W.2d 849, af¬ 
firmed Camden Fire Ins. Ass'n v. 
Eckel, Com.App., 14 S.W.Sd 1020. 

(3) In action by partnership 
against bank to recover amount of 
checks which bank had cashed, and 
which had been drawn on partner¬ 
ship’s bank account by former part¬ 
ner who was allegedly not authorized 
to draw on it, court properly denied 
bank's motion to dismiss, which bore 
signatures of former partner and 
third person, who was never shown 
to have been member of partnership, 
claiming that suit was filed without 
their consent. 

Mo.—George W. Brown Const. Co. v. 
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Peoples Bank of Branson, App., 
254 S.W.2d 29. 

97. Ala.—Barwick v. Rackley, 45 
Ala. 215. 

98. Mass.—Cleverly v. Whitney, 7 
Pick. 36. 

Tex.—Eckel v. Camden Fire Ins. 
Ass’n, Civ.App., 5 S.W.2d 849, af¬ 
firmed Camden Fire Ins. Ass'n v. 
Eckel, Com.App., 14 S.W.2d 1020. 

99. Mont.—Missoula Belt Line Ry. 
Co. v. Smith, 193 P. 529, 68 Mont. 
432. 

N.Y.— Corpus Juris Secundum quoted 
in Schiro v. Catania, 174 N.Y.S.2d 
353, 355. 

Pa.—Gliwa v. U. S. Steel Corporation, 
12 A.2d 784, 338 Pa. 149, certiorari 
denied 61 S.Ct. 60, 311 U.S. 685, 
686, 85 L.Ed. 443. 

W.Va.—State v. Morris, 112 S.E. 519, 
91 W.Va. 269. 

18 C.J. p 1182 note 69. 

Unlicensed attorney see Attorney and 
Client § 16. 

Cross complaint by insurer’s attor¬ 
ney 

Motion to dismiss defendant’s 
cross complaint on ground that at¬ 
torney in filing cross complaint was 
acting against his client's wishes, 
and really was representing defend¬ 
ant’s liability insurer, was held prop¬ 
erly denied, remedy being for defend¬ 
ant to remove his attorney and ap¬ 
point another. 

N.Y.—Kurzon v. Union Ry. Co. of 
New York City, 21 N.Y.S.2d 310. 
Motion by defendant 
N.Y.—Ulanoff v. Croyden Shirt Co., 
174 N.Y.S.2d 357. 

1. Mo.—Valle v. Picton, 16 Mo.App. 
178, reversed on other grounds, 3 
S.W. 860, 91 Mo. 207. 

N.Y.— Corpus Juris Secundum quoted 
in Schiro v. Catania, 174 N.Y.S.2d 
353, 355. 

18 C.J. p 1201 note 97. 

Where prima faoie showing Is 
made that attorneys had no authori¬ 
ty to institute an action, it should 



27 C.J.S. 

§ 58. -Error as to Nature or Form of 

Remedy and Misjoinder 

It is generally held that error as to the nature or form 
of remedy, such as the bringing of an action at law as a 
suit in equity, or vice versa, is not ground for dismissal. 
While the same is true of misjoinder of causes, dismissal 
has been held proper for misjoinder both of parties and 
causes. 

In general, it is not a ground for dismissal or non¬ 
suit that there is an error as to the nature or form 


DISMISSAL & NONSUIT § 58 

of remedy, 2 especially after defendant has been de¬ 
faulted, 3 unless plaintiff neglects or refuses to 
amend. 4 Although there is some authority appar¬ 
ently to the contrary, 5 it is the rule in many juris¬ 
dictions, generally under statutes expressly so pro¬ 
viding, or abolishing the distinctions between law 
and equity, that bringing an action at law as a suit 
in equity or a suit in equity as an action at law is 
not ground for a dismissal. 6 


be dismissed, unless they prove 
their authority. 

Ill.—Bell v. Farwell, 59 N.E. 955, 189 
Ill. 414. 

£ack of authority not shown 
Tex.—Camden Fire Ins. Ass’n v. 
Eckel, Com.App., 14 S.W.2d 1020. 

2m Ark.—Hayes v. Bankers' & Plant¬ 
ers’ Life Ass'n, 261 S.W. 296, 164 
Ark. 202. 

Cal.—Rosemead Co. v. Shipley Co., 
278 P. 1038, 207 C. 414. 

Ga.—Gibson v. Smith, 1 S.E.2d 435, 
187 Ga. 532—Allen v. Potter, 111 
S.E. 549, 153 Ga. 24. 

N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450. 

N.Y.—Amberg v. Allen, 202 N.Y.S. 

29, 207 App.Div. 571. 

N.D.—Varnes v. Schwartz, 197 N.W. 
129, 50 N.D. 511. 

Okl.—Brown v. Privette, 234 P. 577, 
109 Okl. 1—Fraley v. Wilkinson, 
191 P. 156, 79 Okl. 21. 

Or.—Nelson v. Smith, 69 P.2d 1072, 
157 Or. 292—Oldenburg: v. Claggett, 
20 P.2d 234, 142 Or. 238—Brake- 
bush v. Aasen, 267 P. 1035, 126 
Or. 1—Cole v. Canadian Bank of 
Commerce, 239 P. 98, 115 Or. 456. 
Utah.—Mills v. Gray, 167 P. 358, 50 
Utah 224. 

18 C.J. p 1180 note 14, p 1190 note 7. 
Lack of jurisdiction 
Where court lacks jurisdiction to 
grant relief prayed, the bill or peti¬ 
tion may be dismissed at any stage 
of the proceedings. 

N.J.—Niland v. Niland. 126 A. 530, 96 
N.J.Eq. 438. 

Action on contract 
A party should not he nonsuited 
where his complaint states facts con¬ 
stituting cause of action on contract, 
because it also contains allegations 
suited to action ex delicto. 

N.T.—Conaughty v. Nichols, 42 N.Y. 
83. 

3. Wis.—Pyne v. Van Bergen, 1 
Finn. 533. 

4. Wis.—Cronin v. Janesville Tract. 
Co., 158 N.W. 254, 163 Wis. 436. 

5. In Florida 

(1) Where an action at law was 
brought for an accounting between 
partners and settlement of their af¬ 
fairs, which should have been 
brought in equity, the court dis¬ 
missed the case. 


Fla.—Wills v. Andrews, 75 So. 618, 
73 Fla. 384. 

(2) In suit brought in chancery to 
recover on judgment rendered in forr 
eign state, where bill reflected no 
ground for invoking relief in equity 
but allegations were sufficient to 
show cause of action at law, cause 
| should not be dismissed. 

Fla.—Workingmens Co-op. Bank v. 
Wallace, 9 So.2d 731, 151 Fla. 329. 

6. U.S.—Brown v. Kossove, S.D., 255 
F. 806, 167 C.C.A. 134. 

Ark.—Hayes v. Bankers’ & Planters’ 
Life Ass’n, 261 S.W. 296, 164 Ark. 
202 . 

Cal.—Rosemead Co. v. Shipley Co., 
278 P. 1038, 207 C. 414. 

Ga.—Gibson v. Smith, 1 S.E.2d 435, 
187 Ga. 532—Allen v. Potter, 111 S. 
E. 549, 153 Ga. 24. 

N.M.—'Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450. 

N.D.—Varnes v. Schwartz, 197 N.W. 
129, 50 N.D. 511. 

Okl.—Brown v. Privette, 234 P. 577, 
109 Okl. 1—Fraley v. Wilkinson, 
191 P. 156, 79 Okl. 21. 

Or.—Nelson v. Smith, 69 P.2d 1072, 
157 Or. 292—Oldenburg v. Claggett, 
20 P.2d 234, 142 Or. 238—Brake- 
bush v. Aasen, 267 P. 1035, 126 Or. 
1—Spencer v. Wolff, 243 P. 548, 119 
Or. 237—Cole v. Canadian Bank of 
Commerce, 239 P. 98, 115 Or. 456. 
Contra Spores v. Maude, 158 P. 169, 
81 Or. 11. 

Utah.—Mills v. Gray, 167 P. 358, 50 
Utah 224. 

18 C.J. p 1180 note 17, p 1190 note 7. 
Error as to nature of relief sought as 
ground for demurrer see Pleading 
§ 235. 

Grounds for dismissal in equity gen¬ 
erally see Equity § 569. 

Xu Iowa 

(1) Under statute so providing de¬ 
fendant’s remedy is motion to trans¬ 
fer and not motion to dismiss. 

Iowa.—Solberg v. Davenport, 232 N. 

W. 477, 211 Iowa 612—Dillenbeck 
v. Security Savings Bank, 169 N.W. 
675, 172 N.W. 486, 186 Iowa 308. 

(2) In action to enjoin nuisance 
and for damages, denial of equitable 
relief will not necessarily entitle de¬ 
fendant to dismissal. 

Iowa.— Corpus Juris Secundum quot¬ 
ed in Newton v. City of Grundy 
Center, 70 N.W.2d 162, 164, 246 Iowa 
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916—Friedman v. Forest City, 30 
N.W.2d 752, 239 Iowa 112. 

(3) However, it was formerly held 
that where the relief asked is such 
as equity only can grant, the action 
will be dismissed if the facts do not 
warrant such relief, although plain¬ 
tiff may have a remedy at law. 

Iowa.—Hall v. Henniger, 121 N.W. 
6, 145 Iowa 230, 139 Am.S.R. 412- 
Cooper v. Cedar Rapids, 83 N.W. 
1050, 112 Iowa 367. 

In New York 

(1) Distinction between suits at 
law and in equity having been 
abolished, that complaint framed in 
equity states cause of action at law 
does not warrant dismissal, but only 
affects mode of trial. 

N.Y.—Saperstein v. Mechanics’ & 
Farmers’ Savings Bank of Albany, 
126 N.E. 708, 228 N.Y. 257. 

Westergren v. Everett, 218 N.Y. 
S. 68, 218 App.Div. 172—Gould v. 
Fleitmann, 176 N.Y.S. 631, 188 App. 
Div. 759. 

Small v. Kronstat, 24 N.Y.S.2d 
535, 175 Misc. 626—Brozan v. 

Worms, 246 N.Y.S. 1, 138 Misc. 404, 
affirmed 258 N.Y.S. 1049, 236 App. 
Div. 785. 

18 C.J. p 1190 note 7. 

(2) That plaintiff’s remedy is in 
equity would not warrant dismissal 
of his complaint in an action at law. 
N.Y.—Moore v. Bonbright & Co., 195 

N.Y.S. 854, 202 App.Div. 281—An¬ 
drews v. Brewster, 11 N.Y.S. 324, 
58 Hun 603, modified on other 
grounds 26 N.E. 1024, 124 N.Y. 433. 

(3) However, it has been held that 
action in equity will be dismissed 
with leave to serve proper complaint 
where complaint shows existence of 
adequate remedy at law. 

N.Y.—Chadbourne v. Ritz Carlton 
Restaurant & Hotel Co., 202 N.Y.S. 
805, 207 App.Div. 754—Robinson v. 
Whitaker, 199 N.Y.S. 680, 205 App. 
Div. 286. 

Boissevain v. Boissevain, 220 N. 
Y.S. 579, 129 Misc. 5. 

Peterson v. Epler, 67 N.Y.S. 2d 
498. 

<4) It lias been held that com¬ 
plaint in equity may be dismissed as 
insufficient even though cause of ac* 
tion at law may be set out. 

N.Y.—Page v. St. Lawrence Con¬ 
densed Milk Corporation, 210 N.Y. 
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§§ 58-59 DISMISSAL & NONSUIT 

Misjoinder of causes. Under or apart from stat¬ 
utes providing other remedies therefor, a misjoinder 
of causes of action is not ordinarily a ground for 
dismissal, 7 although dismissal has been held proper 
where the complaint joined in one count separate 
and inconsistent causes of action, 8 or joined in dif¬ 
ferent counts a local with a transitory action, and 
the evidence applied equally to both counts. 9 How¬ 
ever, it has been held that dismissal is proper where 
there is a misjoinder both of parties and of causes 
of action, 10 unless defendant is not harmed by such 
joinder. 11 Also, such misjoinder is not ground for 
dismissal where it is cured by amendment, 12 or by 
withdrawal or dismissal of one of the parties with 
his cause of action, 13 or by the submission of sep¬ 


arate verdicts. 14 

§ 59. - Disobedience of Order of Court 

In view of the inherent power of the court in this re¬ 
spect, disobedience of a valid order of court, such as a 
valid order to produce books and papers, is usually a 
ground for dismissal. 

A court has inherent power to impose the sanc¬ 
tion of dismissal or nonsuit against a party disobey¬ 
ing its orders. 14 - 60 Under or apart from statute so 
providing, disobedience of an order of court is usu¬ 
ally a sufficient ground for nonsuit, dismissal, or non 
prosequitur. 16 Thus, dismissal or nonsuit has been 
held proper for disobedience of various orders of 
the court, 16 * 6 such as the refusal of plaintiff to elect 


S. 261, 21S App.Div. 336—Kaston 
v. Zimmerman, 183 N.Y.S. 615, 192 
App.Div. 511. 

Danks v. Gordon, 197 N.T.S. 648, 
119 Misc. 571. 

(5) "Where a complaint states an 
equitable action, it will not be dis¬ 
missed on the theory that there is 
an adequate remedy at law, because 
plaintiff can set up this action as a 
counterclaim in an action at law 
which has been brought against her, 
especially where the complaint al¬ 
leges that persons not parties to the 
other action claim an interest in the 
property which plaintiff seeks to 
recover. 

N.Y.—Robinson v. Whitaker, 199 N. 
Y.S. 680, 205 App.Div. 286. 

7. Fla.—Davis v. Stow, 60 So.2d 630. 
Ill.—Opal v. Material Service Corp., 

133 N.E.2d 733, 9 Ill.App.2d 433. 
Iowa.—Federal Surety Co. v. Des 
Moines Morris Plan Co., 228 N.W. 
293, 209 Iowa 339. 

Mont.—Frost v. J. B. Long Sc Co., 213 
P. 1107, 66 Mont. 385. 

N.M.—Adams v. Cox, 191 P.2d 352, 52 
N.M. 56. 

N.Y.—New Amsterdam Casualty Co. 
v. Parsons, 220 N.Y.S. 340, 219 App. 
Div. 486. 

Metropolitan Life Ins. Co. v. Un¬ 
ion Trust Co. of Rochester, 5 N.Y. 
S.2d 99, 167 Misc. 262—Hoffman v. 
Mittleman, 263 N.Y.S. 899, 147 Misc. 
442. 

N.C.—Star Furniture Co. v. Caro¬ 
lina & N. W. Ry. Co., 143 S.E. 242, 
195 N.C. 636—Harrison v. Southern 
Transit Co., 135 S.E. 460, 192 N.C. 
545—Martin v. Goode, 16 S.E. 232, 
111 N.C. 288, 32 Am.S.R. 799. 

Tex.—Frost v. De Bogory, Civ.App., 
291 S.W.2d 414. 

18 C.J. p 1180 note 21. 

Dismissal on demurrer to pleading 
see Pleading* § 274. 

8. U.S.—Sutherland v. Buckeye Cot¬ 
ton Oil Co., D.C.Miss., 259 F. 909. 

9. N.Y.—Cogswell v. Meech, 12 
Wend. 147. 

18 C.J. p 1180 note 22. 


10. Ga.—Longino v. Bearden, 170 S. 
E. 237, 177 Ga. 353. 

Iowa.—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 095— 
Hoyt v. Eckles, 193 N.W. 578, 196 
Iowa 385. 

N.C.—Mills v. Carolina Cemetery 
Park Corp., 86 S.E.2d 893, 242 N.C. 
20—Perry v. Doub, 77 S.E.2d 711, 
238 N.C. 233—Teague v. Siler City 
Oil Co., 61 S.E.2d 345, 232 N.C. 469 
—Smith v. Greensboro Joint Stock 
Land Bank, 196 S.E. 481, 213 N.C. 
343—Virginia Trust Co. v. Webb, 
173 S.E. 598, 206 N.C. 247—Star 
Furniture Co. v. Carolina & N. W. 
Ry. Co., 143 S.E. 242, 195 N.C. 636 
—Citizens’ Nat. Bank of Baltimore 
v. Angelo Bros., 137 S.E. 705, 193 
N.C. 576—Harrison v. Southern 
Transit Co., 135 S.E. 460, 192 N.C. 
545—Rogers v. Rogers, 133 S.E. 184, 
192 N.C. 50—Shore v. Holt, 117 S.E. 
1C5, 185 N.C. 312—Roberts v. Util¬ 
ity Mfg. Co., 106 S.E. 664, 181 N.C. 
204. 

Dismissal for misjoinder of parties 
generally see infra § 63. 

11. Wis.—Hoffman v. Piper, 210 N. 
W. 683, 192 Wis. 55. 

12. Ga.—Longino v. Bearden, 170 S. 
E. 237, 177 Ga. 353. 

N.C.—Teague v. Siler City Oil Co., 
61 S.E.2d 345, 232 N.C. 469. 

13. N.C.—Shaw v. Barnard, 51 S.E. 
2d 295, 229 N.C. 713—Campbell v. 
Washington Light Sc Power Co., 82 
S.E. 842, 166 N.C. 488. 

Wis.—Hoffman v. Piper, 210 N.W. 683, 
192 Wis. 55. 

14. Wis.—Hoffman v. Piper, supra. 

14.50 Fla.—Surrency v. Winn Sc Lov¬ 
ett Grocery Co., 34 So.2d 564, 160 
Fla. 294. 

La.—Neal v. Hall, App., 28 So.2d 131. 
Ohio.—Gray v. Gray, App., 142 N.E.2d 
552. 

15. Ky.—Whitman v. Kentucky Cen¬ 
tral Life Sc Accident Ins. Co., 22 
S.W.2d 593, 232 Ky. 173. 

La.—Neal v. Hall, App., 28 So.2d 131. 
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Neb.—Bushnell v. Thompson, 274 N. 

W. 453, 133 Neb. 115. 

Ohio.—Raible v. Raydel, 120 N.E.2d 
425, 162 Ohio St. 25. 

Okl.—Southwestern Natural Gas Co. 
v. Sterling, 85 P.2d 302, 184 Okl. 
91. 

Wis.—Motowski v. People’s Dentists 
of Wisconsin, 198 N.W. 465, 183 
Wis. 477. 

18 C.J. p 1181 note 42. 

What disobedience constitutes con¬ 
tempt see Contempt §§ 12-19. 

15.5 Order requiring dismissal of 
pending suit 

Where plaintiff, having appealed to 
district court from adverse decision, 
sought to defeat district court’s juris¬ 
diction by instituting suit in court of 
another state to enjoin taking of dep¬ 
ositions in latter state, district court 
could order plaintiff to dismiss suit 
for injunction on penalty of having 
appeal dismissed if he failed. 

Minn.—In re Siimmer’s Estate, 169 
N.W. 536, 141 Minn. 131, certiorari 
denied Lipman v. Slimmer, 39 S.Ct 
492, 250 U.S. 641, 63 L.Ed. 1185. 

Payment of or security for costs 

(1) Failure to obey order requiring 
payment of costs justifies dismissal. 
U.S.— Corpus Juris cited in Hawke v. 

Servicised Products Corp., D.C.Ohio, 
9 F.R.D. 549, 550. 

Ala.—Albert Hass Lumber Co. v. Gib¬ 
son, 54 So. 994, 172 Ala. Ill, Ann. 
Cas.l913D 497. 

(2) But court has no power to di¬ 
rect discontinuance of action on 
account of plaintiff's failure to com¬ 
ply with terms imposed as a condi¬ 
tion of allowing a discontinuance by 
plaintiff. 

N.Y.—Latzke v. Williams, 299 N.Y.S. 
176, 252 App.Div. 288, appeal dis¬ 
missed 15 N.E.2d 680, 278 N.Y. 533. 

(3) It was held not ground for 
dismissal that plaintiff failed to pay 
costs of former suit against same de¬ 
fendant which had been dismissed 
without prejudice on plaintiff’s appli¬ 
cation. 
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against which of several defendants improperly 
joined he will proceed, 15 * 10 the refusal to amend a 
pleading, 15 * 15 the refusal to comply with an order 
requiring an examination of the body of an insured 
person, 15 - 20 the refusal to introduce evidence in com¬ 
pliance with a ruling of the court placing the bur¬ 
den of proof on plaintiff, 15 * 25 the failure to file speci¬ 
fications as ordered, 15 * 20 and the failure to strike 
matters from a petition. 15 - 25 

A statute providing for a nonsuit has been held 
not to be mandatory. 15 * 40 It has been stated that 
the dismissal of a party’s cause of action is drastic 
punishment, and should not be invoked except in 
those cases where the actions of the party show a 
deliberate and contumacious disregard of the author¬ 
ity of the court. 15 * 45 Accordingly, it is not ground 
for dismissal that plaintiff disobeys a void rule of 
court, 16 or an order on which conditions are subse¬ 
quently imposed, 17 or that the disobedience is by a 
person not bound to obey. 18 It has been held that 
the rule is limited to disobedience of an order con¬ 
cerning the proceedings in the action to be dismissed, 
and does not apply to disobedience of orders in oth¬ 
er actions. 19 


Where some of the counts state a good cause of 
action, the complaint should not be dismissed because 
the amendment to other counts includes matters 
which the court had directed stricken. 20 Where 
other parties besides plaintiff claim affirmative re¬ 
lief, the court cannot properly dismiss as to them 
on plaintiff’s refusal to comply with its order to 
bring in additional parties, without giving such oth¬ 
er parties an opportunity to bring in those it deems 
necessaiy. 21 

Production of books and papers . A dismissal or 
nonsuit may be directed where plaintiff fails to pro¬ 
duce documents, books, papers, or other matters 
when ordered to do so, 22 provided such order has 
been previously obtained, 22 and provided the order 
is peremptory in its nature. 24 A nonsuit will not 
be granted, however, because of the nonproduction 
of books and papers at the trial, under a rule ob¬ 
tained by defendant, where such documents are not 
shown to have any relevancy to the issues, 25 or 
where their nonproduction is satisfactorily explain¬ 
ed, 26 or where plaintiff is entitled to recover on oth¬ 
er counts in his narration. 27 


Ky.—Wilson v. Sullivan, 112 S.W. 
1120. 

(4) Failure to furnish security for 
costs does not warrant dismissal 
where plaintiff shows his inability 
to do so. 

R.I.—-Lewis v. Smith, 43 A. 542, 21 

R. I. 324. 

(5) And failure to show court that 
security for costs is unnecessary is 
not ground for dismissal, but only 
subjects party to absolute order to 
file security. 

N.Y.—Requard v. Theiss, 42 N.Y.S. 
460, IS Misc. 563. 

15.10 Ohio.—French v. Central 
Constr. Co., 81 N.E. 751, 76 Ohio 
St. 509, 12 L.R.A..N.S., 669. 

15.15 Cal.—Loock v. Pioneer Title 
Insurance & Trust Co., 40 P.2d 526, 
4 C.A.2d 245. 

Dismissal for failure to comply with 
order to make petition more definite 
and certain see Pleading § 482. 

15.20 Ky.—Whitman v. Kentucky 
Central Life & Accident Ins. Co., 22 

S. W.2d 593, 232 Ky. 173. 

15.25 Kan.—Title Loan & Invest¬ 
ment Co. v. Fuller, 184 P. 727, 105 
Kan. 395. 

15.30 U.S.—Barton v. Automobile 
Ins. Co. of Hartford, Conn., C.C.A. 
Mass., 63 F.2d 631, certiorari de¬ 
nied 53 S.Ct. 786, 289 U.S. 755, 77 
L.Ed. 1499. 

Mass.—Telch v. Hamburger, 155 N.E. 
658, 259 Mass. 21. 

15.35 Ohio.—McCune v. Industrial 


Nucleonics Corp., App., 109 N.E.2d 
679. 

15.40 Conn.—McCarthy v. Thames 
Dyeing & Bleaching Co., 36 A.2d 
739, 130 Conn. 652. 

15.45 N.J.—Allegro v. Alton Village 

Corp., 87 A.2d 430, 9 N.J. 156. 

16. Mo.—Healer v. Kansas City Pub¬ 
lic Service Co., 251 S.W.2d 66. 

N.Y.—Willner v. Mink Restaurant 
Co., 113 N.Y.S. 31, 61 Misc. 73. 

17. U.S.—Jackson v. Emmons, App. 
D.C., 20 S.Ct 465, 176 U.S. 532, 44 
L.Ed. 576. 

18. Ga.—Bagwell v. Atlanta Cons. 
St. R. Co., 34 S.E. 1018, 109 Ga. 
611, 47 L.R.A. 486. 

18 C.J. p 1181 note 48. 

19. Okl.—Southwestern Natural Gas 
Co. v. Sterling, 85 P.2d 302, 184 Okl. 
91. 

20. Ohio.— Corpus Juris Secundum 
quoted in Squire v. Guardian Trust 
Co., 66 N.E.2d 651, 654, 88 Ohio 
App. 37, appeal dismissed 55 N.E.2d 
805, 143 Ohio St. 515. 

Wash.—Williams v. Lindenberger 
Packing Co., 150 P. 432, 86 Wash. 
292. 

21. Wash.—In re Clerf, 104 P. 622, 
55 wash. 465. 

Dismissal for failure or refusal to 
cure defect as to parties see infra 
§ 63. 

22. U.S.—Iasigi v. Brown, C.C.Mass., 
12 F.Cas.No.6,993, 1 Curt. 401—Mer¬ 
chants* Nat. Bank v. State Nat. 
Bank, C.C.Mass., 17 F.Cas.No.9,448, 
3 Cliff. 201. 


Ala.—Rarden v. Cunningham, 34 So. 
26, 136 Ala. 263. 

Okl.—Corpus Juris quoted in Carter 
Oil Co. v. State Board of Equaliza¬ 
tion, 45 P.2d 112, 172 Okl. 54. 

18 C.J. p 1181 note 51. 

Fund to be distributed 

In proceedings for limitation of li¬ 
ability, refusal to put court in pos¬ 
session of fund to be distributed war¬ 
rants dismissal of petition. 

U.S.—La Bourgogne, N.Y., 28 S.Ct. 

664, 210 U.S. 95, 52 L.Ed. 973. 
Documents in other cases 

Under statute allowing dismissal 
for disobedience of plaintiff to order 
of court concerning proceedings “in 
the action,” where attorney suing for 
services refused to produce docu¬ 
ments pursuant to subpoena, court 
properly dismissed action although 
documents pertained to suits in which 
services involved were rendered. 
Wash.—Magee v. Bacon, 223 P.2d 457, 
37 Wash.2d 271. 

23. U.S.—U. S. Bank v. Kurtz, D.C., 
2 F.Cas.No.920, 2 Cranch C.C. 342. 

18 C.J. p 1181 note 52. 

24. Ga.—Ray v. Home, etc., Inv., etc., 
Co., 32 S.E. 603, 106 Ga. 492—Par¬ 
ish v. Weed Sewing-Machine Co., 7 
S.E. 138, 79 Ga. 682. 

25. Mich.—Randall v. Detroit, etc., 
R. Co., 102 N.W. 988, 139 Mich. 477. 

26. Pa.—Foster v. Sandeman, 5 
Phila. 133. 

27. Pa.—Foster v. Sandeman, su¬ 
pra. 
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§ 60- - Want of Jurisdiction 

In general, want of Jurisdiction of the person or of 
the subject matter of the action is ground for dismissal 
where it is apparent on the record. 

A trial court has been held to have an inherent 
right to dismiss actions of which it has no jurisdic¬ 
tion . 27 - 50 Although it has been held that the ques¬ 
tion of jurisdiction may be procedurally tested by 
a motion to dismiss , 27 - 55 it has also been held that 
the motion is available only to raise the question 
whether, on the face of the record, the court lacks 
jurisdiction . 27 - 60 

Want of jurisdiction of person. The question of 
want of jurisdiction of the person may be raised 
by a motion to dismiss 27 - 65 where it is apparent on 
the face of the record . 28 Where the want of juris¬ 


diction is not apparent on the face of the record, the 
presumption is that jurisdiction of the person has 
been acquired , 29 and it has been held that an ob¬ 
jection thereto may not be raised by a motion to 
dismiss but only by a special plea 30 in abatement, 1 M. 
or in bar , 32 or by answer . 33 A motion for dismissal 
for want of jurisdiction of the person will lie where 
plaintiff, in order to give jurisdiction to the court in 
an action against a nonresident defendant, united a 
ficticious defendant in the action . 34 

Venue. While there is authority for the view that 
a suit brought in the wrong county should be dis¬ 
missed , 35 it has been more commonly held that the 
fact that venue was improperly laid does not au¬ 
thorize a dismissal , 35 - 5 but the cause should be trans¬ 
ferred , 36 especially where defendant by his own 


27.50 Ind.—Griffin Tel. Corp. v. Pub¬ 
lic Service Commission. 138 N.E. 
2d 150—Ballman v. Duffecy, 102 N. 
E.2d 646. 230 Ind. 220. 

27.55 Ind.—Griffin Tel. Corp. v. Pub¬ 
lic Service Commission, 138 N.E,2d 
150. 

27.60 Conn.—Pearson v. Bridgeport 
Hydraulic Co., 109 A.2d 260, 141 
Conn. 646. 

Meaning 1 of “jurisdiction” 

In its ordinary sense, for purpose 
of determining right to dismissal of 
action, much broader meaning is giv¬ 
en to term “jurisdiction" than its 
fundamental meaning, and term may 
be applied to a case where, although 
court has jurisdiction over subject 
matter and parties in fundamental 
sense, it has no power to act except 
in particular manner, or to give cer¬ 
tain kinds of relief, or to act with¬ 
out occurrence of certain procedural 
prerequisites. 

Cal.—Abelleira v. District Court of 
Appeal, 109 F.2d 942, 17 C.2d 280, 
132 A.L.R. 715. 

27.65 Ariz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz Coun¬ 
ty, 179 F.2d 243, 65 Ariz. 255. 
Special appearance 

(1) Motion to dismiss for lack of 
jurisdiction fulfills function formerly 
served by special appearances. 

Del.—Schwartz v. Miner, 133 A. 2d 
599. 

(2) Where jurisdiction of the per¬ 
son is challenged on ground that there 
was no legal service of a valid sum¬ 
mons, motion to dismiss made on spe¬ 
cial appearance is ordinarily proper 
method of presenting question. 
N.C.—Williams v. Cooper, 24 S.E.2d 

484, 222 N.C. 689. 

28. Ga.—McConnon & Co. v. Martin, 
126 S.E. 272, 33 Ga.App. 392. 

Kan.—Cohen v. Trowbridge, 6 Kan. 
385. 

Mass,—Brown v. Webber, 6 Cush. 560. 


Mich.—Westgate v. Dunn, 289 N.W. 
161, 291 Mich. 286. 

Mo.—Stein v. Mercantile Home Bank 
& Trust Co., 148 S.W.2d 570, 347 
Mo. 732. 

Tex.—Nixon v. Cowan, 135 S.W.2d 
96, 134 Tex. 262. 

18 C.J. p 1182 note 72. 

Objections relating to process see 
infra § 62. 

Failure of action as to residents 

Where joint action against several 
defendants, some of whom are non¬ 
residents of county, fails as to resi¬ 
dent defendants, action against non¬ 
residents should be dismissed for 
lack of jurisdiction. 

Ga.—Smith v. Colquitt County, 139 
S.E. 682, 37 Ga.App. 222—Bishop v. 
Pinson, 125 S.E. 880, 33 Ga.App. 
269. 

Iowa.—Hoyt v. Eckles, 193 N.W. 578, 
196 Iowa 385. 

Ky.—Louisville Home Telephone Co. 
v. Beeler’s Adm’r, 101 S.W. 397, 125 
Ky. 366, 31 Ky.L. 19. 

Neb.—Morearty v. Strunk, 226 N.W. 
329, 118 Neb. 718. 

Okl.—Fisher v. Fiske, 219 P. 683, 96 
Okl. 36. 

General appearance is held to op¬ 
erate as waiver of want of jurisdic¬ 
tion. 

N.Y.—Reed v. Chilsom, 36 N.E, 884, 
142 N.Y. 152. 

Record held not to warrant dismissal 
Cal.—Halterman v. Pacific Gas & 
Electric Co., 71 F.2d 865, 22 C.A.2d 
592. 

Kan.—Wells v. Patton, 33 P. 15, 50 
Kan. 732. 

Neb.—Forbes v. McHaffie, 49 N.W. 
721, 32 Neb. 742—Bell v. White 
Lake Lumber Co., 32 N.W. 561, 21 
Neb. 525. 

29. Ill.—Farmers’, etc., Ins. Co. v. 

Buckles, 49 Ill. 482. 

N.Y.—Delaware, etc., R. Co. v. New 
York, etc., R. Co., 33 N.Y.S. 1081, 
12 Misc. 230. 


30. Ala.—Tigrett v. Taylor, 60 So. 
858, 180 Ala. 296. 

31. U.S.—Rhode Island v. Common¬ 
wealth of Massachusetts, 12 Pet 
657, 9 L.Ed. 1233. 

18 C.J. p 1182 note 75. 

32. Ark.—Files v. Reynolds, 50 S. 
W. 509, 66 Ark. 314. 

18 C.J. p 1182 note 76. 

33. Ind.—-Reiser v. Yandes, 45 Ind. 
174—Newell v. Gatling, 7 Ind. 147. 

Ohio.—Rude v. Ohio Mut. L. Assoc., 
4 Ohio Dec. (Reprint) 244, 1 dev. 
L.Rep. 157. 

18 C.J. p 1183 note 77. 

34. Tex.—Henderson v. Kissam, 3 
Tex. 46. 

Va.—Bush v. Cameron, 26 Gratt. 403, 
67 Va. 403. 

18 C.J. p 1183 note 78. 

35. Ark.—Arkansas-Louisiana High¬ 
way Improvement Dist. v. Doug- 
las-Gould & Star City Road Im¬ 
provement Dist., 210 S.W. 150, 133 
Ark. 162. 

Md.—Eck v. State Tax Commission, 
103 A.2d 850, 204 Md. 245. 

Collusion 

An action wherein a nonresident 
defendant by prearrangement permits 
himself to be served with process to 
enable plaintiff to obtain jurisdiction 
over a nonresident codefendant will 
be dismissed as a fraud on the court 
Ark.—Robinson v. Bossinger, 112 S. 

W.2d 637, 195 Ark. 445. 

Waiver of objections 

Rule that where joint action fails 
as to resident defendants, action as 
to nonresident defendants should be 
dismissed, has no application to situ¬ 
ations where nonresident defendants 
waived objections to jurisdiction of 
court. 

Okl.—Bingham v. Williams, 264 P.2d 
761. 

35.5 N.Y.—Hudson Transit Lines, 
Inc. v. Bragalini, 172 N.Y.S.2d 423. 

36. Idaho.—American Surety Co. of 
New York v. District Court of Third 
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acts made it doubtful in what county he resides . 37 

Under a federal venue statute relating to actions 
against national banks, where the action is brought 
in a state court outside the state where it is located, 
since there is no procedure for transferring an ac¬ 
tion from one state to another, the action must be 
dismissed ; 37 * 5 where the action is brought in a 
state court of the state in which the bank is located, 
but not in the county of its location, and the state 
law has procedure for a change of venue, it has 
been held that the action must not be dismissed, but 
that on application therefor, it must be transferred 
to the county in which the bank is located . 37 * 10 

Want of jurisdiction of subject matter . Lack of 


jurisdiction of the subject matter of the action is a 
ground for dismissal of the action 37 * 15 where such 
lack is apparent on the record . 38 In some jurisdic¬ 
tions, dismissal will lie only when it is so apparent, 
since in any other case of want of jurisdiction of 
the subject matter the objection must be taken by 
demurrer, plea, or answer ; 39 but it has been held 
in other jurisdictions that a motion to dismiss will 
lie if the want of jurisdiction appears in any way . 40 

Thus, dismissal is warranted where it appears that 
the amount claimed by or found to be due plaintiff 
is below or in excess of the jurisdictional amount 
prescribed by statute , 41 although where plaintiff 
brings his action in good faith believing that he has 


Judicial Dist. in and for Ada Coun¬ 
ty, 254 P. 515, 43 Idaho 589. 

Mich.—Herpolsheimer v. A. B. Herp- 
olsheimer Realty Co., 75 N.W.2d 
333 , 344 Mich. 657. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

N.J.—Ciaglia v. Ciaglia, 148 A. 761, 
106 N.J.Law 479. 

N.C.—Bowen Piano Co. v. Newell, 98 
S.E. 774, 177 N.C. 533. 

Tex.—Malone v. Barton, Civ.App., 62 
S.W.2d 613. 

Utah.—Cannon v. Tuft, 285 P.2d 843, 
3 Utah 2d 410. 

18 C.J. p 1183 note 79. 

Injuries to seaman see Seamen § 208. 

37. Tex.—Kuteman v. Page, 3 Tex. 
A.Civ.Cas. § 164. 

37.5 Cal.—Monarch Wine Co. v. 

Butte, 249 P.2d 291, 113 C.A.2d 8 33. 
37.10 Cal.—Monarch Wine Co. v. 
Butte, supra. 

37.15 Ariz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz Coun¬ 
ty, 179 P.2d 243, 65 Ariz. 255. 
Duty of court 

Mass.—Kennedy v. Consolidated Mo¬ 
tor Lines, 43 N.E.2d 121, 312 Mass. 
84. 

38. Conn.—Wo o dm on t Ass’n v. Town 
of Milford, 84 A. 307, 85 Conn. 517. 

Fla.—Barrs v. State, 107 So. 249, 91 
Fla. 30. 

Iowa.—Vinton v. Board of Supr’s of 
Mills County, 194 N.W. 358, 196 
Iowa 329. 

Me.—Darling Automobile Co. v. Hall, 

197 A. 558, 135 Me. 382. 

Mich.—Second Nat. Bank v. Gamble, 

198 N.W. 340, 227 Mich. 31. 

N.C.—Anderson v. Atkinson, 69 S.E. 

2d 603, 235 N.C. 300. 

Okl.—Terwilleger v. Bull, 9 P.2d 45, 
155 Okl. 294—Fehr v. Black Petro¬ 
leum Corporation, 229 P. 1048, 103 
Okl. 241. 

Tenn.—Chambers v. Sanford & 
Treadway, 289 S.W. 533, 154 Tenn. 
134. 

Tex.—Perkins v. U. S. Fidelity & 
Guaranty Co., Com.App., 299 S.W. 
213. 


Treaccar v. City of Galveston, 
Civ.App., 28 S.W.2d 887, error re¬ 
fused. 

Va.—Wilson v. State Highway Com¬ 
missioner, 4 S.E.2d 746, 174 Va. 
82—Southern Sand & Gravel Co. v. 
Massaponax Sand & Gravel Corpo¬ 
ration, 133 S.E. 812, 145 Va. 317. 
W.Va.—Charlotton v. Gordon, 200 S. 

E. 740, 120 W.Va. 615. 

1 C.J. p 36 note 22—15 C.J. p 826 note 
6—18 C.J. p 1183 note 81. 

Duty of federal courts to dismiss for 
lack of jurisdiction of controversy 
see Federal Courts § 93. 

Record held not to warrant dismissal 
Okl.—Board of Com’rs of Muskogee 
County v. Kenney, 110 P.2d 1105, 
188 Okl. 492. 

Necessary dismissal as to surety 

Fact that jurisdiction of action 
against surety on contract lay in fed¬ 
eral court by statute so that action 
could not be maintained in state 
court, did not require dismissal of 
state court action against principal. 
Ark.—Hot Springs Concrete Co. v. 
Rosamond, 10 S.W.2d 12, 178 Ark. 
194. 

Motion to erase 

(1) Proper pleading. 

Conn.—Savva v. Royal Indus. Union 
Local 937, United Auto. Aircraft 
and Agr. Workers of America, U. 
A. W., A.F.L.-C.I.O., 138 A.2d 799, 
20 Conn.Sup. 438. 

(2) Only remedy for securing dis¬ 
missal. 

Conn.—Galvin v. Birch, 118 A. 826, 98 
Conn. 228. 

Equivalent to demurrer 
Cal.—Egan v. McCray, 31 P.2d 1041, 
220 C. 546. 

Dismissal of counterclaim 

Dismissal of petition on ground 
that federal court had exclusive ju¬ 
risdiction of question was held to 
warrant dismissal of counterclaim on 
same ground. 

Ky.—Cheatham Electric Switching 
Device Co. v. Kentucky Switch & 
Signal Co., 280 S.W. 469, 213 Ky. 
23. 


Abatement by statute 
Where by statute a certain action 
abates and power to maintain it is 
taken away, trial court is without ju¬ 
risdiction, and must dismiss action. 
Miss.-—Johnson v. Reeves, 72 So. 925, 
112 Miss. 227. 

39. U.S.—Kaigler v. Gibson, D.C. 
Ga,, 264 F. 240. 

Ind.—Davis v. State, 90 N.E.2d 803, 
228 Ind. 159. 

Mich.—Barsky v. Katz, 216 N.W. 382, 
241 Mich. 63. 

N.Y.—Skoolinsky v. Lehigh Valley R. 
Co., 291 N.Y.S. 608, 249 App.Div. 
659. 

Roseman v. Fidelity & Deposit 
Co. of Maryland, 265 N.Y.S. 557, 
148 Misc. 132. 

18 C.J. p 1183 note 85. 

Record held not to warrant dismissal 
N.Y.—Schwartz v. Schwartz, 133 N.Y. 
S.2d 813, 206 Misc. 548. 

40. D.C-—Schickler v. Washington 
Brewery Co., 33 App.D.C. 35. 

Ohio.—Thompson v. The Julius D. 
Morton, 2 Ohio St. 26, 59 Am.D. 
658. 

Record held not to warrant dismissal 
Ohio.—Central Nat. Bank of Cleve¬ 
land v. International Sales Co., 91 
N.E.2d 532, 87 Ohio App. 207. 

41- U.S.—McLaughlin v. Stelle, D.C, 
16 F.Cas.No.8,873, 1 Cranch C.C. 
483. 

Ky.—Detroit Fidelity & Surety Co. 
v. Mason Const. Co., 20 S.W. 2d 735, 
230 Ky. 744. 

Tex.—Englehart v. Volunteer State 
Life Ins. Co., Civ.App., 195 S.W.2d 
798, refused no reversible error— 
Hall v. Price, Civ.App., 148 S.W.2d 
881—Dazey v. Pennington, 10 Tex. 
Civ.App. 326, 31 S.W. 312. 

18 C.J. p 1183 note 82. 

Reduction of amount 
Where the amount recoverable is 
reduced by exceptions to the differ¬ 
ent items of damage alleged to an 
amount below the jurisdiction of the 
court, and plaintiff fails to amend, 
the proper judgment is one dismiss¬ 
ing the cause for want of jurisdic- 
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a just claim to more than the jurisdictional amount, 
his case will not be dismissed for want of jurisdic¬ 
tion because he fails to establish that amount on the 
trial . 42 Also, it has been held that the bringing of 
an action for damages for an amount in excess of 
the jurisdiction of a court will not subject the plain¬ 
tiff to a nonsuit . 42 - 5 However, a motion to dismiss 
an entire action for lack of jurisdiction of the sub¬ 
ject matter will fail where the court had jurisdic¬ 
tion of one count . 43 

Want of jurisdiction of the subject matter is 
ground for dismissal at any stage of the proceed¬ 
ings . 44 In some cases it is held that the action may 
be dismissed without any objection being made , 45 
as where the verdict rendered finds for plaintiff an 
amount less than the jurisdictional amount prescrib¬ 
ed by statute . 46 

§ 61. - Irregularities in Proceedings Gen¬ 

erally 

As a general rule, an action should not be dismissed 
for mere irregularities in the proceedings. 

As a general rule an action should not be dis¬ 
missed for mere irregularities in the proceedings 47 


which can be remedied without substantial prejudice 
to the rights of the parties , 47 - 5 such as a defective 
oath for leave to prosecute in forma pauperis , 46 
a failure to tender an indemnifying bond in an ac¬ 
tion on a lost note , 49 a failure to file an itemized ac¬ 
count until two days after the writ was issued , 59 
a failure of the clerk and master in chancery or the 
complainant for several terms to issue an alias proc¬ 
ess against certain defendants who have never been 
served , 51 or improperly requiring bail in an action 
commenced by capias . 52 

A dismissal or nonsuit has been held proper, how¬ 
ever, for an erroneous amendment to a complaint 
which works an entire change of parties defendant 
and an entire change of the cause of action ; 52 - 5 for 
a failure of plaintiff to give notice or make a de¬ 
mand conditional to his right to sue ; 53 or for a fail¬ 
ure to transmit the original papers, with the rec¬ 
ord of the proceedings in a cause wherein the venue 
had been changed , 54 although there is also authority 
to the contrary . 55 

§ 62. - Objections Relating to Process 

Want of service of process, or delay in the service 
or return of process beyond a reasonable time or the 


tion, and not one which would bar a 
recovery in a court of competent jur¬ 
isdiction. 

Tex.—Wedgworth v. City of Fort 
Worth, Civ.App., 189 S.W.2d 40, er¬ 
ror dismissed—Webb v. Emerson- 
Brantingham Implement Co., Civ. 
App., 227 S.W. 499. 

18 C.J. p 1183 note 82 [b]. 

Value of property to he foreclosed 
as determinative. 

Tex.—Jenkins v. Parks, Com.App., 49 
S.W.2d 714. 

42. N.C.—Brooks v. Collins, 1 N.C. 
425. 

Vt.—Powers v. Thayer, 30 Vt. 361. 

42.5 Cal.—Ritter v. Salsbery, 298 P. 
2d 166, 142 C.A.2d Supp. 847. 

43. Cal.—Maguire v. Cunningham, 
22 2 P. 838, 64 C.A. 536. 

44. Tex.—Treaccar v. City of Gal¬ 
veston, Civ.App., 28 S,W.2d 887, er¬ 
ror refused. 

Vt.—In re McMahon, 63 A.2d 198, 115 
Vt. 415. 

18 C.J. p 1183 notes 81, 84. 

Time of motion to dismiss see infra 

§ 68 . 

On motion to dismiss counterclaim 
Petition may be dismissed for lack 
of jurisdiction on motion to dismiss 
counterclaim. 

Ky.—Cheatham Electric Switching 
Device Co. v. Kentucky Switch & 
Signal Co., 2& S.W. 469, 213 Ky. 

23 : 

45. W.Va.—Cresap v. Kemble, 26 W. 
Va. 603. 

18 C.J. p 1183 note 86. 


I Dismissal on motion of court gener¬ 
ally see infra § 76. 

46. Colo.—Denver, etc., R. Co. v. 
Church, 2 P. 218, 7 Colo. 143. 

S.C.—Owens v. Curry, 34 S.C.L. 261. 

47. Pa.—Matthews v. Gilfillan, 44 Pa. 
Dist. & Co. 266. 

47.5 N.C.—Abernethy Land & Fi¬ 
nance Co. v. First Security Trust 
Co., 196 S.E. 340, 213 N.C. 369. 

18 C.J. p 1181 note 57. 

Non-compliance with state statute, 
where relied on to defeat an action, 
should be pleaded in answer, and is 
not ground for a motion to dismiss. 
U.S.—Bromwell Brush & Wire Goods 
Co. v. State Board of Charities and 
Corrections, D.C.Ky., 279 F. 440. 

New suit after voluntary dismissal 

Where plaintiff voluntarily dis¬ 
missed action as to one of several 
defendants and subsequently made 
said defendant an additional party 
defendant by serving new summons 
on him and filing amended complaint 
as to others, such procedure consti¬ 
tuted commencement of a “new suit" 
as to said defendant, and hence ac¬ 
tion was not dismissible as to him 
on his motion, particularly since de¬ 
fendant would not be benefited by 
making plaintiff take a nonsuit and 
proceeding all over again. 

Ill.—Thompson v. Otis, 2 N.E.2d 370, 
285 Ill.App. 523. 

48. U.S.—Fuller v. Montague, C.C. 
Tenn., 53 F. 206. 


49. Me.—Moore v. Fall, 42 Me. 450, 
66 Am.D. 297. 

50. Miss.—Bryant v. J. C. Harris 
Lumber Co., 12 So. 585, 70 Miss. 
683. 

51. Tenn.—Ford v. Bartlett, 3 Baxt. 

20 . 

52. Mo.—Lyon v. Harlow, 7 Mo. 345. 

52.5 Ala.—May v. Dothan Buick Co., 
8 So.2d 448, 243 Ala. 37. 

53. Tenn.—Powell v. Coward, 2 
Overt. 326. 

Payment of tax and filing of sum¬ 
mons 

(1) Under statute so providing 
court may on motion of the adverse 
party dismiss action provided state 
tax on action is not paid and sum¬ 
mons not filed within ten days after 
service of answer or demurrer. 

Wis.—Clark v. Fox, etc., Impr. Co., 

20 Wis. 421. 

(2) Defendant’s right under such 
statute is not affected by rule of 
court which provides that clerk shall 
not receive nor file any note of is¬ 
sue in any case, nor place any cause 
on calendar, unless state tax and 
two dollars fees for clerk’s salary 
shall have been paid. 

Wis.—Matthes v. Thompson, 53 N.W. 
843, 83 Wis. 565. 

54. Ill.—Wight v. Kirkpatrick, 5 Ill. 
339. 

55. Tex.—Gillespie v. Redmond, 13 
Tex. 9. 

18 C.J. p 1182 note 65. 
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time prescribed by statute, is usually a ground for dis¬ 
missal. Mere defects or irregularities In process or the 
service or return thereof do not ordinarily warrant dis¬ 
missal. 

Where apparent on the record, want of proper 
service may be raised by a motion to dismiss . 55 * 50 
Want of service of process unless waived is a ground 
for dismissal , 55 and the failure to serve one of sev¬ 
eral defendants warrants dismissal as to such de¬ 
fendant , 57 but mere failure to perfect service against 
defendant in the first instance is not necessarily a 
ground for dismissal . 58 Where only some of sev¬ 
eral defendants sued jointly are served with process, 
a motion to dismiss made by defendants served 
should be granted , 59 unless it appears that other de¬ 
fendants are dead or beyond the jurisdiction , 60 or 
unless a complete determination of the controversy 
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can be had without the presence of defendants not 
served . 61 

In at least one jurisdiction, an action will not be 
dismissed where a writ of summons is not served, 
but plaintiff will be permitted to issue an alias sum¬ 
mons . 61 * 5 

Delay in issue , service , and return of process . 
Defendant is entitled to a dismissal unless a sum¬ 
mons is issued 62 or process is served 63 within the 
time prescribed by statute, or within a reasonable 
time , 64 unless delay in the issue, service, and return 
of process is justified . 65 

It has been held, under some rules of court, that 
dismissal for failure to serve a summons within a 
specified time is within the discretion of the court . 65 * 5 


55.50 Mass.—Farber v. Lubin, 97 N. 
E.2d 419, 327 Mass. 128. 

56. Ga.—-Williams v. Mann, 3 S.E.2d 
557, 1 88 Ga. 212. 

Ill.—Beasley v. Pashea, 267 Ill. App. 
434. 

Iowa.—Thompson v. Butler, 243 N.W. 
164, 214 Iowa 1123—North English 
Sav. Bank of North English v. Web¬ 
ber, 216 N.W. 10, 204 Iowa 95S. 
Mass.—Paraboschi v. Shaw, 155 N. 
E. 445, 258 Mass. 531—Boston 

Sheridan Co. v. Sheridan Motor Car 
Co., 138 N.E. 806, 244 Mass. 425. 
N.H.—Rainford v. Town of Newport, 
144 A. 70, 83 N.H. 465. 

N.Y.—National City Bank of New 
York v. Bishinsky, 269 N.Y.S. 587, 
150 Misc. 521. 

18 C.J. p 1184 note 91, 

Dismissal for want of jurisdiction 
generally see supra § 60. 

Dismissal is not automatic, but 
must be requested by defendant. 
Tenn.—Hunter v. May, 25 S.W.2d 580, 
161 Tenn. 155. 

Appointment of curator sought 

Dismissal of suit as against absent 
and nonresident defendants was held 
error, where application for appoint¬ 
ment of curators was timely filed. 
La.—Krotz Springs Oil & Mineral 
Water Co. v. Shirk, 116 So. 488, 165 
La. 1005. 

57. Ga.—Orr v. Lyons, 87 S.E.2d 225. 
91 Ga.App. 833. 

Ind.—Geisen v. Karol, 159 N.E. 469, 
86 Ind.App. 653. 

Mo.—Klene v. Campbell, App., 213 S. 
W. 520. 

Tex.—Geiselman v. Andreson, Civ. 
App., 242 S.W. 798. 

58. Ga.—Faughnan v. Bashlor, 136 
S.E. 545, 163 Ga. 525. 

Reason for rule is that cause of ac¬ 
tion filed may remain so indefinitely 
pending service of process on parties. 
Colo.—Fletcher v. District Court In 
and For Jefferson County, 322 P.2d 
96. 


59. Ga.—Graham v. Marks, 21 S.E. 
986, 95 Ga. 38. 

N.Y.—Morris v. Crawford, 16 Abb.Pr. 
124. 

18 C.J. p 1184 note 92. 

60. Ga.—Graham v. Marks, 21 S.E. 
986, 95 Ga. 38. 

61 . Cal.—Peck v. Agnew, 59 P. 125, 
126 C. 607. 

N.Y.—Kaliske v. Weil, 33 N.Y.S. 413, 
24 N.Y.Civ.Proc. 248. 

18 C.J. p 1184 note 94. 

61.5 Pa.—Neel v. Robertson, 54 Pa. 
Dist & Co. 600, 46 Lack.Jur. 240. 

62 . Ariz.—D. W. Onan & Sons v. Su¬ 
perior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 255. 

Colo.—Coombs v. Parish, 6 Colo. 296. 
Wyo.—Corpus Juris Secundum quoted 
at length in Merrill v. District 
Court of Fifth Judicial Dist, 272 
P.2d 597, 599, 73 Wyo. 58. 

18 C.J. p 1184 note 95. 

Dismissal for want of prosecution 
generally see infra § 65. 

Issuance of alias writ 

(1) Under a statute so providing, 
it has been held that plaintiff must 
sue out an alias or pluries summons, 
where defendant is not served with 
the original summons within a speci¬ 
fied time, if he wishes to avoid a dis¬ 
continuance. 

N.C.—Green Chrismon, 28 S.E.2d 

215, 223 N.C. 724—McGuire v. 

Montvale Lumber Co., 131 S.E. 274, 
190 N.C. 806. 

(2) Proceeding was properly dis¬ 
missed where alias writ was not 
timely issued and no excusable neg¬ 
lect was shown. 

Del.—Giles v. Rodolico, 140 A.2d 263. 

(3) Failure ^>f plaintiff to issue an 
alias writ within period of limitation 
where original writ has not been 
served is properly raised by a mo¬ 
tion for judgment of non pros. 

Pa.—Wingrove v. Carey, 3 Fay.L.J. 

159—Wenisch v. Taylor, 86 Pittsb. 
Leg.J. 395. 
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63. Cal.—Anderson v. Nawa, 143 P. 
555, 25 C.A. 151. 

N.Y.—Shofi v. Hoy, 117 N.Y.S.2d 214. 
18 C.J. p 1184 note 96. 

64. Idaho.—Werner Piano Co. v. 
Baker, 207 P. 588, 35 Idaho 496. 

N.J.—Paterson Glass Co. v. Goldstein, 
129 A. 422, 3 N.J.Misc. 53. 

Courts have inherent power, inde¬ 
pendent of statute, to dismiss an ac¬ 
tion where it appears that plaintiff 
has failed to have summons issued 
for an unreasonable period, or there 
is an unreasonable delay in serving 
summons. 

Ohio.—Gray V. Gray, App., 142 NJSL 
2d 552. 

Intention to abandon suit 

If plaintiff exercises no diligence 
to serve process and apparently 
abandons prosecution for several 
years, court may properly conclude 
that because of laches and negli¬ 
gence he intended to abandon suit. 
U.S.—Taylor v. Southern Ry. Co., D. 

C. I11., 6 F.Supp. 259. 

P allure to proceed against property 
Bill for separate maintenance al¬ 
leging defendant had property in 
state was dismissible for lack of 
prosecution for period of over one 
year, notwithstanding service on de¬ 
fendant in state was impossible where 
plaintiff failed to proceed against 
property. 

N.J.—Searles v. Searles, 160 A. 577, 
10 N.J.Misc. 589. 

Delay held to warrant dismissal 

(1) Four and one-half years. 

Ill.—Daly v. City of Chicago, 129 N. 
E. 139, 295 Ill. 276. 

(2) Lapse of seven terms from the 
filing of the declaration. 

Ga.—Church v. Church, 106 S.E. 114, 
151 Ga. 98. 

65. U.S.—Taylor v. Southern Ry. Co., 

D. C.Ill., 6 F.Supp. 259. 

65.5 N.J.—Byrd v. Ontario Freight 
Lines Corp., 120 A.2d 787, 39 N.J. 
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Under these rules, the fact that plaintiff's attorney 
was under the impression that a summons had been 
timely issued when it actually had not been , 65 * 10 
or the fact that plaintiff's attorney employed anoth¬ 
er attorney who attended to the pleadings , 65 * 15 has 
been held insufficient justification for the exercise 
by a court of its discretionary right to refuse dis¬ 


missal. 

Under statutes so providing, it is mandatory that 
an action be dismissed unless summons is issued 
within one year and service and return thereon are 
made within three years after the commencement 
of the action , 66 but the statute is applicable only 


Super. 275—Hazek v. Mercadante, 
91 A.2d 666, 22 N.J.Super. 103— 
Pagano v. Krispy Kernals, 77 A. 2d 
511, 10 N.J.Super. 588. 

Purpose of rules 

(1) To keep plaintiff's Interest ac¬ 
tive. 

N.J.—Hazek v. Mercadante, 91 A.2d 
666, 22 N.J. Super. 103—Pagano v. 
Krispy Kernals, 77 A.2d 511, 10 N. 
J.Super. 588 , 

(2) To insure that after plaintiff 
has filed his complaint he will dili¬ 
gently cause summons to he issued 
so that defendant will he advised of 
complaint and be afforded early op¬ 
portunity to answer or to take such 
other steps as he considers appropri¬ 
ate. 

N.J.—X-L Liquors v. Taylor, 111 A. 
2d 753, 17 N.J. 444. 

Byrd v. Ontario Freight Lines 
Corp., 120 A.2d 787, 39 N.J.Super. 
275. 

Discretion held to exclude arbitrary 
action 

(1) Lawful exercise of discretion 
excludes mere caprice or arbitrary 
action. 

N.J.—Pagano v. Krispy Kernals, 77 
A.2d 511, 10 N.J.Super. 588. 

(2) Court must be given a valid 
reason why action should not be dis¬ 
missed, and if reason given is not 
sound, discretionary exercise in re¬ 
fusing to dismiss would be arbitrary, 
vague, and fanciful. 

N.J.—Pagano v. Krispy Kernals, su¬ 
pra. 

Service made after setting* aside of 
void service 

Where original summons served on 
out-of-state defendants' resident 
agent, without personal service, was 
forwarded to defendants without de¬ 
lay, but was set aside by court, and 
summons was personally served on 
agent subsequently, no prejudice to 
defendants appeared, and action was 
not subject to dismissal even though 
latter summons was not served in 
conformity with rules requiring serv¬ 
ice within ten days of complaint. 
N.J.—X-L Liquors v. Taylor, 111 A. 
2d 753, 17 N.J. 444. . 

65.10 N.J.—Pagano v. Krispy Ker¬ 
nals, 77 A.2d 611, 10 N.J.Super. 588. 
65.15 N.J.—Pagano v. Krispy Ker¬ 
nals, supra. 

66. Cal.—Grant v. McArthur, 70 P. 
88, 137 C. 270. 

Weldon v. Davis Auto Exchange, 
315 P.2d 33, 153 C.A.2d 515—Oberg- 


fell v. Obergfell, 286 P.2d 462, 134 
C.A.2d 641—Beckwith v. Los Ange¬ 
les County, 282 P.2d 87, 132 C.A.2d 
377—Atchison, T. & S. F. Ry. Co. 
v. Rollaway Window Screen Co., 226 
P.2d 763, 101 C.A.2d 763—Cahn v. 
Jones, 225 P.2d 570, 101 C.A.2d 345 
—Pease v. City of San Diego, 209 
P.2d 843, 93 C.A.2d 708—Frohman 
v. Bonelli, 204 P.2d 890, 91 C.A.2d 
285—Thornley v. Superior Court in 
and for City and County of San 
| Francisco, 201 P.2d 567, 89 C.A.26 
662—Perrin v. Resleure, 175 P.2d 
281, 77 C.A.2d 408—City of San 
Jose v. Wilcox, 144 P.2d 636, 62 C. 
A.2d 224—People, by Department 
of Public Works of California, v. 
Southern Pac. R. Co., 61 P.2d 1184, 
17 C.A.2d 257—Lieb v. Lager, 49 P. 
2d 886, 9 C.A.2d 324—Kelly v. Fer- 
brache, 6 P.2d 987, 119 C.A. 529- 
People v. Kings County Develop¬ 
ment Co., 191 P. 1004, 48 C.A. 72. 
18 C.J. p 1184 note 98. 

Statute not one of limitations 
Cal.—Gonsalves v. Bank of America 
Nat. Trust & Savings Ass’n, 105 
P.2d 118, 16 C.2d 169. 

Atchison, T. & S. F. By. Co. v. 
Rollaway Window Screen Co., 226 
P.2d 763, 101 C.A.2d 763—People v. 
Kings County Development Co., 191 
P. 1004, 48 C.A. 72. 

Statute held procedural 

Cal.—Gonsalves v. Bank of America 
Nat. Trust & Savings Ass’n, 105 P. 
2d 118, 16 C.2d 169. 

Matters of procedure, not substantive 
law, held involved 

Cal.—Atchison, T. & S. F. Ry. Co. v. 
Rollaway Window Screen Co., 226 
P.2d 763, 101 C.A.2d 763. 

Application of federal rules of civil 
procedure 

(1) State court in action based on 
federal statute was not authorized to 
apply federal rule rather than state 
statute on determining that applica¬ 
tion of federal rule would not work 
hardship on trial court. 

Cal.—Atchison, T. & S. F. Ry. Co. v. 
Rollaway Window Screen Co., 226 
P.2d 763, 101 C.A.2d 763. 

(2) Since rules for dismissal as 
provided in California statute and in 
federal rules of civil procedure in¬ 
volves matters of procedure and not 
substantive law, fact that action in 
state court for freight charges was 
based on federal statute, if establish¬ 
ed, did not authorize application of 

A 1 > 


federal rule rather than state stat¬ 
ute. 

Cal.—Atchison, T. & S. F. Ry. Co. v. 
Rollaway Window Screen, Co., su¬ 
pra. 

Purpose of statute 

(1) The statute was adopted to se¬ 
cure expeditious and prompt disposi¬ 
tion of litigation, and not for benefit 
and repose of individuals. 

Cal.—Atchison, T. & S. F. Ky. Co. v. 
Rollaway Window Screen, Co., su¬ 
pra. 

(2) It is designed to encourage 
promptness in prosecution of actions, 
and dismissal is not based on the ab¬ 
sence of a good cause of action, or 
on any defect in the substantive right 
itself. 

Cal.—Gonsalves v. Bank of America 
Nat. Trust & Savings Ass'n, 105 
P.2d 118, 16 C.2d 169. 

Jurisdictional 

(1) Provision requiring dismissal 
of action unless summons is issued 
within one year after commencement 
of action imposes jurisdictional lim¬ 
itations on power of court. 

Cal.—Pavlovich v. Watts, 115 P.2d 
511, 46 C.A.2d 103. 

(2) Such statute has been held to 
be jurisdictional in sense that, in case 
within statute, court is deprived of 
all jurisdiction other than to dismiss 
action. 

Cal.—Gonsalves v. Bank of America 
Nat. Trust & Savings Ass'n, 105 
P.2d 118, 16 C.2d 169. 

Cahn v. Jones, 225 P.2d 570, 101 
C.A.2d 345—Rio Del Mar Country 
Club v. Superior Court in and for 
Santa Cruz County, 190 P.2d 295, 
84 C.A.2d 214—Cook v. Justice's 
Court of San Diego Tp., 61 P.2d 
357, 16 C.A.2d 745—Sauer v. Superi¬ 
or Court of San Diego County, 241 
P. 570, 74 C.A, 580. 

Pallure to issue summons held not 
excused 

Fact that failure to have summons 
issued within year was allegedly due 
to illness and death of plaintiff's pred¬ 
ecessor, lack of funds, and inability 
to obtain diligent counsel, could not 
serve to prevent dismissal of action 
since statute is mandatory and court 
has no discretion in matter. 

Cal.—Walker v. State, 297 P.2d 1036, 
142 C.A.2d 123, appeal dismissed 
Walker v. State of Cal., 77 S.Ct 
353, 352 U.S. 956, 1 L.Ed.2d 316. 
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to cases which come clearly within its terms . 66 - 5 
Although the time set forth in the statute for the 
issuance of the summons is not tolled by the ab¬ 
sence of defendant from the state , 66 - 10 the time set 
forth for the service of the summons and the return 
thereon is tolled by such circumstances . 67 The stat¬ 
ute is inapplicable where appearance is made by de¬ 
fendant within three years . 68 Where there has been 
no return of the summons within the specified time, 
defendant’s filing of a motion to dismiss, and a de¬ 
murrer to the complaint, after that time, do not 
waive the right to dismissal . 68 - 5 


The statute authorizing dismissal where a sum¬ 
mons is not issued or served, or a return is not made 
thereon, within a specified period, does not deprive 
the court of its power, in the exercise of a sound 
discretion, to dismiss an action for unreasonable, in¬ 
excusable delay shorter than the prescribed period , 69 
even though summons was issued and service was 
had within the time prescribed by statute . 70 The 
statute does not apply to the issuance, service, and 
return of a summons on a cross complaint , 70 * 5 but 
the dismissal of such an action rests in the sound 
discretion of the court . 70 - 10 


Actions pending at time of enact¬ 
ment of such statute have been held 
subject to it. 

Cal.—Cook v. Justice's Court of San 
Diego Tp. f 61 F.2d 357, 16 C.A.2d 
745. 

18 C.J. p 1184 note 98 [a]. 

Three years for service and return 
Such statute does not limit the 
time for service of summons to one 
year after commencement of action, 
but fixes extreme limit of time, for 
both service and return of summons, 
at three years. 

Cal.—Murray v. Gleeson, 36 P. 88, 
100 C. 511. 

18 C.J. p 1184 note 1. 

“Return made” 

(1) The phrase “return made" in 
statute does not refer to physical act 
of filing original summons, but is 
technical term, which must be given 
its appropriate legal meaning. 

Mont.—Haggerty v. Sherburne Mer¬ 
cantile Co., 186 P.2d 884, 120 Mont. 
386. 

(2) Admission of service made by 
defendants in writing is equivalent 
of sheriff’s “return made" within 
specified time. 

Mont.—Haggerty v. Sherburne Mer¬ 
cantile Co., supra. 

(3) Words “return thereon" re¬ 
quire filing returned summons and 
not merely endorsement of service 
thereon. 

Cal.—Atchison, T. & S. F. Ry. Co. v. 
Rollaway Window Screen Co., 226 
P.2d 763, 101 C.A.2d 763. 

(4) Summons should be served and 
filed with clerk of court together with 
officer's certificate of service, if serv¬ 
ed by officer, or affidavit of service of 
person who served it, if served by 
any other person. 

CaL—Frohman v. Bonelli, 204 P.2d 
890, 91 C.A.2d 285. 

66.5 Mont.—Haggerty v. Sherburne 
Mercantile Co., 186 F.2d 884, 120 
Mont. 386. 

Action held not subject to dismissal 
Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

66.10 Cal.—Walker v. State, 297 P.2d 
1036, 142 C.A.2& 123, appeal dis¬ 


missed Walker v. State of Cal., 77 
S.Ct. 353, 352 U.S. 956, 1 L.Ed.2d 
316. 

67. Cal.—Gonsalves v. Bank of 
America Nat. Trust & Savings 
Ass’n, 105 P.2d 118, 16 C.2d 169. 

Bank of America Nat. Trust and 
Sav. Ass'n v. Biren, 319 P.2d 704, 
156 C.A.2d 368—Walker v. State, 
297 P.2d 1036, 142 C.A.2d 123, ap¬ 
peal dismissed Walker v. State of 
Cal., 77 S.Ct. 353, 352 U.S. 956, 1 
L.Ed.2d 316—Carmichael v. Supe¬ 
rior Court of Nevada County, 130 
P.2d 725, 55 C.A.2d 406—Wilson v. 
Leo, 127 P. 1043, 19 C.A. 793. 

68. Cal.—Homey v. Superior Court 
in and for Santa Clara County, 188 
P.2d 552, 83 C.A.2d 262—Bayle-La- 
coste & Co. v. Superior Court of 
Alameda County, 116 P.2d 458, 46 
C.A.2d 636—Bellingham Bay Lum¬ 
ber Co. v. Western Amusement Co., 
170 P. 632, 35 C.A. 515. 

18 C.J. p 1184 note 99. 

Matters held sufficient appearance 

(1) Demurrer. 

Cal.—Rio Del Mar Country Club, Inc. 
v. Superior Court in and for Santa 
Cruz County, 190 P.2d 306, 84 C.A. 
2d 227. 

(2) Waiver of service. 

Mont.—Haggerty v. Sherburne Mer¬ 
cantile Co., 186 F.2d 884, 120 Mont. 
386. 

68,5 Cal.—Beckwith v. Los Angeles 
County, 282 P.2d 87, 132 C.A2d 377. 

69. Cal.—Welden v. Davis Auto Ex¬ 
change, 315 P.2d 33, 153 C.A.2d 515 
—Milstein v. Ogden, 190 F.2d 312, 
84 C.A.2d 229—Lieb v. Lager, 49 
P.2d 886, 9 C.A.2d 324—Wisnom v. 
McCarthy, 192 P. 337, 48 C.A. 697 
—Watterson v. Hillside Water Co., 
183 P. 592, 42 C.A. 364. 

18 C.J. p 1184 note 2. 

Regardless of merits 

Court may dismiss action for un¬ 
reasonable delay in service of sum¬ 
mons, regardless of merits or demer¬ 
its of cause of action. 

Cal.—Ordway v. Arata, 309 P.2d 919, 
150 C.A.2d 71—Thompson v. Lester, 
67 P.2d 1093, 20 C.A.2d 745. 

70- Cal.—Thompson v. Lester, su¬ 
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pra—Watterson v. Hillside Water 
Co., 183 P. 592, 42 C.A. 364. 

18 C.J. p 1184 note 3. 

Dismissal held within sound discre¬ 
tion 

CD Where service was made after 
delay of nearly two years without ex¬ 
cuse. 

Cal.—Jackson v. De Benedetti, C.A., 
103 P.2d 990, 39 C.A.2d 574. 

<2) Where service was made after 
delay of more than year and after 
notice of motion to dismiss. 

Cal.—Bryson v. Harry man, 5 P.2d 
665, 118 C.A. 588. 

(3) Where after delay of nearly 
three years papers were delivered to 
sheriff who completed service within 
two working days. 

Cal.—Chilcote v. Pacific Air Trans¬ 
port, 74 P.2d 300, 24 C.A.2d 32. 

(4) Where summons was served 
two years and three months after 
filing of complaint, even though no 
actual prejudice to defendants had 
been shown. 

Cal.—Lieb v. Lager, 49 P.2d 886, 9 
C.A.2d 324. 

Acceptance of service as waiver 
Acceptance of service of sum¬ 
mons by attorney for defendant was 
not waiver of motion to dismiss for 
undue delay of service. 

Cal.—Bryson v. Harryman, 5 P.2d 
665, 118 C.A. 588, 

Dismissal of action is erroneous 
where defendants' affidavits support¬ 
ing motions to dismiss action on judg¬ 
ment did not show that anything was 
paid on judgment, except amount ad¬ 
mitted in complaint, that there was 
any defense to action, or that they 
were harmed by delay. 

Cal.—Forneris v. Krell, 158 P.2d 937, 
69 C.A.2d 280. 

70.5 Cal.—Seaman v. Superior Court 
of Marin County, 190 P. 441, 183 
C. 47. 

Welden v. Davis Auto Exchange, 
315 P.2d 33, 153 OA.2d 515, 

70.10 Cal.—Seaman v. Superior Court 
of Marin County, 190 P. 441, 183 
C. 47. 

Court had jurisdiction to dismiss 
cross complaint because of failure of 
service of process on cross defend- 
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Defective process . It has been held that a motion 
to dismiss for defects in the issuance of process will 
not lie unless it is based on facts which are apparent 
of record. 70 - 15 Even though advantage may be tak¬ 
en of a defective writ by a motion to dismiss, 70 - 20 
a cause will not ordinarily be dismissed because of 
a defect in a writ which is curable by an order nunc 
pro tunc, 70 - 25 or which is merely voidable, and there¬ 
fore amendable, 71 and which could not have preju¬ 
diced defendant. 72 It has been held that an excep¬ 
tion to a defective citation merely places the cause 
in the status it was in at the time of the filing of 
the citation. 73 

# 

Thus, while it has been held that an action may 
be dismissed for omission to indorse on the writ, as 
required by statute, the true nature of the action, 74 
it has also been held that in such circumstances the 
court should continue the case so as to give plaintiff 
an opportunity to serve a corrected citation. 75 So, 
also, while it has been held that an arrest of a debtor 
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on mesne process under a creditor’s sworn certifi¬ 
cate, which is not made in compliance with the stat¬ 
utory requirements, is a ground for dismissal 76 it 
has also been held that a failure to make affidavit 
necessary to the issuance of process for arrest is not 
ground for dismissal. 77 The fact that process in¬ 
tended for service on one defendant is improperly 
directed is no ground for dismissal where a motion 
therefor is not made by him or on his behalf. 78 

Defective or irregular service or return. An ob¬ 
jection relating to the insufficiency of service of 
process, 78 - 5 or a defect in a return of service, 78 -io 
can be raised by a motion to dismiss. Ordinarily, 
an action will not be dismissed because of a defec¬ 
tive or irregular service, 79 or return 80 of process, 
unless the process is thereby rendered void, 81 or the 
court fails to acquire jurisdiction thereby. 83 In any 
event, the motion to dismiss for insufficiency of serv¬ 
ice cannot be entertained unless it is based on facts 
apparent of record. 83 


ants about four and one-half months 
after filing of cross complaint. 

Cal.—Fox Woodsum Lumber Co. v. 
Janes, 173 P.2d 854, 76 C.A.2d 748. 

Refusal to dismiss held justified 

Court was justified in refusing to 
dismiss cross complaint on ground 
that summons had not been returned 
within three years, where delay was 
occasioned wholly at request of mov¬ 
ant and for his benefit. 

Cal.—Seaman v. Superior Court of 
Marin County, 190 P. 441, 183 C. 
47. 

70.15 Vt.—Hanley v. United Steel 
Workers of America, 122 A.2d 872, 
119 Vt. 187. 

70.20 Ariz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 255. 

Vt.—Hayden v. Caledonia Nat. Bank 
of Danville, 28 A.2d 389, 112 Vt. 491, 
142 A.L.R. 1178. 

Foreign attachment; special appear, 
ance 

(1) In foreign attachment cases, 
court rule pertaining to method of 
presentation of defenses and objec¬ 
tions preserves election to attack at¬ 
tachment in advance of submission to 
personal jurisdiction, formerly done 
by special appearance in advance of 
general appearance, by motion to dis¬ 
miss for insufficiency of process. 

Del.—Canaday v. Superior Court In 

and For New Castle County, 119 A. 
2d 347, 10 Terry 456. 

(2) Court rule preserves election to 
let matter proceed to default judg¬ 
ment where attack on process is un¬ 
successful, by utilizing motion to dis¬ 
miss. 

Del.—Canaday v. Superior Court In 
and For New Castle County, supra. 


(3) Motion to dismiss for insuffi¬ 
ciency of process is modern equiva¬ 
lent of former practice of appearing 
specially for purpose of moving to 
quash foreign attachment. 

Del.—Canaday v. Superior Court In 
and For New Castle County, supra. 
70 j 25 N.V.—Greeley v. Greeley, 104 
N.Y.S.2d 900. 

71. Tenn.—Graves v. McBrayer, 225 
S.W.2d 65, 189 Tenn. 289. 

Vt.—Howe v. Lisbon Sav. Bank & 
Trust Co., 14 A.2d 3, 111 Vt. 201. 

72. N.Y.—Siccardi v. Ajello, 190 N. 
Y.S. 704, 117 Misc. 118. 

Failure to seek amendment chang¬ 
ing initials of defendant did not bar 
plaintiff from objecting to order of 
dismissal, since summons did give 
defendant notice, and court could 
amend at any time. 

S.C.—Lee v. Storfer, 156 S.E. 177, 159 
S.C. 70. 

73. La.—Adams v. Ross Amusement 
Co., 161 So. 601, 182 La. 252. 

74. Va,—Williams v. Campbell, 1 
Wash. 153, 1 Va. 153. 

75. Tex.—Farmers* State Bank of 
Merkel v. Briggs, Civ.App., 228 S. 
W. 267. 

76. Me.—Bailey v. Carville, 62 Me. 
524—Sargent v. Roberts, 52 Me. 
590. 

77. Ill.—Wann v. McGoon, 3 Ill. 74. 
Mass.—Haynes v. Saunders, 11 Cush. 

537. 

78. Ga.—Caldwell v. Freeman, 91 S. 
E. 544. 146 Ga. 409. 

78,5 Ariz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz Coun¬ 
ty, 179 P.2d 243, 65 Ariz. 255. 

78.10 Vt.—Lambeth v. Town of Mor¬ 
ristown, 134 A.2d 617. 
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79. La.—Godchaux v. Texas & P. Ry. 
Co., 92 So. 398, 151 La. 955. 

N.Y.—Mandl v. Mandl, 61 N.Y.S 2d 
364, 187 Misc. 185. 

18 C.J. p 1184 note 8. 

80. Mich.—Hakes v. Macklin, 136 N. 
W. 509, 170 Mich. 228. 

18 C.J. p 1185 note 9. 

81. Mass.—Wood v. Ross, 11 Mass. 
271. 

N.Y.—Cavanaugh v. 101 Terrace Ave. 
Holding Corporation, 23 N.Y.S.2d 
278. 

82. Del.—Bros v. Wilkins, 134 A.2d 
636. 

La.—Hodges v. General Motors Ac¬ 
ceptance Corporation, App., 141 So. 
783. 

N.C.—Stevens v. Cecil, 199 S.E. 161, 
214 N.C. 217—Denton v. Vassi- 
liades, 193 S.E. 737, 212 N.C. 513. 
Ohio.—Glass v. McCullough Transfer 
Co., 115 N.E.2d 78, 159 Ohio St. 
505. 

Wis.—State ex rel. Stevens v. Grimm, 
213 N.W. 475, 192 Wis. 601, followed 
in 213 N.W. 476, 192 Wis. 605. 

Improperly before court 

Cause may be dismissed as to part 
of defendants who are irregularly and 
improperly brought before court. 
Mich.—Kirby v. Soule, 144 N.W. 837, 
178 Mich. 406. 

18 C.J. p 1185 note 10. 

83. Mass.—Stein v. Canadian Pac. S. 
S., 11 N.E.2d 457, 298 Mass. 479- 
Uni ted Drug Co. v. Cordley & 
Hayes, 132 N.E. 56, 239 Mass. 334. 

Vt.—Hanley v. United Steel Workers 
of America, 122 A.2d 872, 119 Vt 
187. 

18 C.J. p 1185 note 11. 
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Accordingly, it has been held not a ground for 
dismissal that service of process was procured by a 
fraudulent device or trick; 84 that a copy of the writ 
alone and no process was served on defendant; 85 
that a cause was improperly commenced by a capias 
ad respondendum instead of summons; 86 that the 
service was insufficient to support a personal judg¬ 
ment, if it was sufficient to hold property by attach¬ 
ment; 87 that service of process was made on a mo¬ 
torist through a public official when he should have 
been served personally; 87 - 5 or that the time between 
the service and the return day is less than that re¬ 
quired by code, the remedy being to extend the re¬ 
turn day so as to allow defendant the prescribed 
time. 88 

On the other hand, there is authority to the effect 
that a cause will be dismissed where there is total 
want of authority in the person serving the proc¬ 
ess, 89 or where process is executed out of the juris¬ 
diction of the court, 90 or where the complaint is not 
served with the summons as required by statute; 91 
and service of a writ by a summons instead of by 
copy, as required by statute, is ground for dismiss¬ 
al. 92 The view has been taken that in case of mis¬ 
nomer of defendant the proper course is to discon- 
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tinue and commence the action anew by issuing a 
writ against the true defendant ; 93 but where a writ 
is directed to a corporation under two names, each 
of which the corporation had at some time used, it 
is not ground for dismissal, since there is really only 
one defendant. 94 

§ 63* - Objections Relating to Parties 

a. Want of capacity to sue 

b. Misnomer 

c. Nonjoinder of parties 

d. Misjoinder of parties 

e. Death, disability, or withdrawal of 

party 

a. Want of Capacity to Sue 

In some, but not all, jurisdictions, want of legal ca¬ 
pacity to sue is a ground for a dismissal or nonsuit. 

Although there is authority to the effect that want 
of legal capacity to sue may not be taken advantage 
of by a motion to dismiss or for a nonsuit, 95 it has 
been held that want of legal capacity to sue may 
warrant a dismissal of an action, 95 * 5 unless such 
ground is waived, 95 * 10 or unless the motion is so 
framed as to be made on an unauthorized 
ground. 95 * 15 Where the use of the motion is au- 


34. Mass.—Crosby v. Harrison, 116 
Mass. 114. 

18 C.J. p 1185 note 12. 

35. Ga.—Killen v. Compton, 60 Ga. 
116. 

36. Ind.—Rittenour v. McCausland, 5 
Blackf. 540. 

L8 C.J. p 1185 note 14. 

37. U.S.—Shampeau v. Connecticut 
River Lumber Co., C.C.Vt., 37 F. 
771. 

ST.C.—Warlick v. Reynolds, etc., Co., 
66 S.E. 657, 151 N.C. 606. 

37.5 N.J.—Colon v. Pennsylvania 
Greyhound Lines, 99 A.2d 181, 27 
N.J.Super. 280. 

38. N.C.—Nall v. McConnell, 190 S. 
E. 210, 211 N.C. 258. 

39. Vt.—Howard v. Walker, 39 Vt. 
163—Bliss v. Connecticut, etc., R. 
Co., 24 Vt. 428. 

>0. N.Y. — Williams v. Welch, 5 
Wend. 290. 

V.Va.—Netter-Oppenheimer v. El- 
fant, 59 S.E. S92, 63 W.Va. 99. 

U. Conn.—Galvin v. Birch, 116 A 
908, 97 Conn. 399. 

>2. N.H.—Sleeper v. Free Baptist 
Assoc., 58 N.H. 27. 

>3. Pa.—Brittin v. Shloss, 9 Wkly. 
N.C. 510. 

>4. Vt.—Keefe v. Fraternal Protec¬ 
tive Ins. Co., 176 A. 305, 107 Vt 
99. 


95. La.—McVay v. New Orleans Pub¬ 
lic Service, App., 148 So. 67. 

N.C.—State ex rel. Hoke v. McGal- 
liard, 62 N.C. 346. 

Ohio.—First Presbyterian Soc. v. 

Smithers, 12 Ohio St. 248. 

18 C.J. p 1185 note 21. 

Want of authority to sue see supra 
§ 57. 

Where the defense was not pleaded 

or otherwise entered on the record, it 
was improper to nonsuit plaintiff on 
the ground that he was an alien ene¬ 
my. 

N.J.—Heiler v. Goodman’s Motor Ex¬ 
press Van & Storage Co., 105 A 
233, 92 N.J.Law 415, 3 A.L.R. 336. 

95.5 Colo.—Ivanhoe Grand Lodge, A 
F. & A M. of Colo. v. Most Wor¬ 
shipful Grand Lodge of Ancient 
Free & Accepted Masons of Colo., 
251 P.2d 1085, 126 Colo. 515. 

N.Y.—Parish-Watson v. Chalom Art 
Gallery, 43 N.Y.S.2d 179, 181 Misc. 
299. 

Plaintiff held not to lack capacity to 
she 

Fact that mortgage assignee had 
not received delivery of bond and 
mortgage did not deprive him of ca¬ 
pacity to sue. 

N.Y.—--Hebrew Home for Orphans and 
Aged of Hudson County, N. J. v. 
Freund, 144 N.Y.S.2d 608, 208 Misc. 
658. 

Matters contemplated by want of 
legal capacity to sue are legal disa¬ 
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bilities, such as infancy, lunacy, or 
want of title in plaintiff to character 
in which he sues. 

N.Y.—Tanenbaum v. Consolidated Ed¬ 
ison Co. of N. Y., 72 N.Y.S.2d 493. 
95.10 Colo.—Funk v. Funk, 230 P. 
611, 76 Colo. 45. 

Mo.—Darr v. Barr, App., 287 S.W.2d 
118. 

95.15 Proof of capacity required 
In proceedings on motion to dis¬ 
miss a complaint by a special trus¬ 
tee of local union against individual 
members of local and others on the¬ 
ory special trustee was not a proper 
party plaintiff, since rights of special 
trustee were derived from constitu¬ 
tion, a showing had to be made that 
all necessary requirements relative to 
his appointment had been fully com¬ 
plied with and therefore issues raised 
by individual members of local with 
respect to his capacity to sue should 
be set up in answer as defense to is¬ 
sues, and motion to dismiss complaint 
on ground of improper parties would 
be denied. 

N.Y.—Crawford v. Newman, 174 N.Y. 

S.2d 673, 11 Misc.2d 329. 
Termination of trust 

Statute, providing that objection of 
lack of legal capacity to sue may be 
raised by motion, did not authorize 
motion to dismiss successor trustees' 
petition to foreclose liens of assess¬ 
ments levied by them on residential 
property in subdivision covered by 
trust indenture, on ground that they 
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thorized, it may be entertained by the court wheth¬ 
er or not the objection is apparent from the papers 
filed in the case. 95 * 20 

The bringing of a suit by a person who has no 
standing to maintain it is ground for dismissal, 96 
unless dismissal is not warranted by the facts. 96 * 5 
It has also been held that a suit brought by a non¬ 
existent plaintiff may be dismissed at any time. 96 * 10 

b. Misnomer 

As a general rule a motion for dismissal or nonsuit 
cannot be used to take advantage of the misnomer of a 
party. 

Although there is authority to the contrary, 97 as 
a general rule the misnomer of a party is not a 
ground for motion to dismiss or for nonsuit, 98 but, 
as appears in Parties § 148, should ordinarily be 
availed of by plea or answer in abatement. A pe¬ 
tition which fails to indicate which party named in 
the caption is plaintiff or which is defendant may be 


dismissed in the absence of an offer of amendment. 99 
Where defendant described in the petition or com¬ 
plaint is not a real defendant, the action must be 
dismissed for want of a party defendant. 1 

c. Nonjoinder of Parties 

(1) In general 

(2) Plaintiffs 

(3) Defendants 

(1) In General 

Although there is authority to the contrary, It has 
been held that a party's failure or refusal to Join a nec¬ 
essary party may warrant or require a dismissal or non- 
suit. In some Jurisdictions, the party in error is given 
an opportunity to cure the defect before the action may 
be dismissed. 

Under the practice in some jurisdictions, the ques¬ 
tion of nonjoinder of parties may not be raised by 
a motion to dismiss. 1 -^ Although there is authori¬ 
ty to the contrary, 2 it has been held that a party’s 


lacked legal capacity to sue because 
trust was terminated when last sur¬ 
viving original trustee resigned or 
ceased to function, as such motion 
went to merits of cause rather than 
capacity to sue. 

Mo.—Finch v. Edwards, 198 S.W.2d 
665, 239 Mo.App. 788. 

95.20 Mo.—McLaughlin v. Neiger, 
App., 286 S.W.2d 380. 

90. Ga.—Hubbard v. James, 1 S.E.2d 
436, 187 Ga. 568. 

Kan.—Kirts v. Board of County 
Com’rs of Miami County, 215 P.2d 
642, 168 Kan. 739. 

N.Y.—Johnson v. El wood, 56 N.Y. 
614. 

N.C.—Darden v. Boyette, 100 S.E.2d 
359, 247 N.C. 26—Mahan v. Read, 
83 S.E.2d 706, 240 N.C. 641. 

Okl.—Nelson v. Garrett, 200 P.2d 420, 
201 Okl. 9. 

S.C.—Love v. Hadden, 5 S.C.L. 1. 

18 C.J. p 1185 note 22. 

Where answer specifically denied 
plaintiff was corporation, and no es¬ 
toppel was pleaded and proved, plain¬ 
tiff’s failure to meet such issue au¬ 
thorized dismissal. 

Neb.—Retail Merchants* Service v. 
John Bauer & Co., 246 N.W. 726, 

124 Neb. 360, reheard 248 N.W. 813, 

125 Neb. 61. 

Action by administratrix prior to ap¬ 
pointment 

N.Y.—Ansher v. Dichter, 153 N.Y.S. 
2d 1022. 

Void appointment of administrator 

Where in action instituted by a 
party as administrator it is made to 
appear that the appointment was 
made before there was an order re¬ 
moving the executor and was, there¬ 
fore, void, the court should dismiss 
the action. 


N.C.—Edwards v. McLawhorn, 11 S. 
E.2d 562, 218 N.C. 543. 

96.5 N.Y.—Burnham v. Brush, 55 N. 

Y.S.2d 433, 184 Misc. 815. 

Okl.—Nelson v. Garrett, 200 P.2d 420, 
201 Okl. 9. 

Wash.—Washington Fish & Oyster 
Co. v. G. P. Halferty & Co., 269 P. 
2d 806, 44 Wash.2d 646. 

96.10 Ga.—Parker v. Board of Ed. of 
Sumter County, 70 S.E.2d 369, 209 
Ga. 5—Verner v. Board of Ed. of 
Haralson County, 47 S.E.2d 500, 
203 Ga. 521—Western & A. R. Co. 
v. Dalton Marble Works, 50 S.E. 
978, 122 Ga. 774. 

97. Cal.—Rosencrantz v. Rogers, 40 
C. 489. 

18 C.J. p 1185 note 25. 

Action by guardian 

Objection that the action should 
have been, brought in the name of an 
incompetent person, rather than by 
plaintiff as guardian, should be pre¬ 
sented by motion to dismiss before 
plea. 

Mich.—Sweeney v. Moreland Bros. 
Co., 198 N.W. 932, 227 Mich. 203. 

98. N.J.—Kievitt v. Cannato, 145 A. 
225, 7 N.J.Misc. 271. 

N.Y.—Genesee Valley Trust Co. v. 
Newborn, 3 N.Y.S.2d 172, 167 Misc. 
220 . 

N.C.—Street v. McCabe, 164 S.E. 329, 
203 N.C. 80—Cabarrus County 

Drainage Dist. No. 2 v. Board of 
Com'rs of Cabarrus County, 94 S, 
E. 530, 174 N.C. 738. 

Pa.—Ferraro v. Luzerne Lumber Co., 
Com.Pl., 43 Luz.Leg.Reg. 143. 

S.C.—Martin v. Kelly, 25 S.C.L. 215. 
W.Va.—Alderson's Heirs v. Hender¬ 
son, 5 W.Va. 182. 

18 C.J. p 1185 note 23. 
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Wrong plaintiff 

Where president of assignee of cer¬ 
tificate commenced action to fore¬ 
close certificate, admission of as¬ 
signee as party did not change char¬ 
acter of pending action and require 
dismissal. 

N.C.—Street v. McCabe, 164 S.E. 329, 
203 N.C. 80. 

Misnomer not apparent by inspec¬ 
tion 

A motion to dismiss an action 
brought in the name of a corporation 
on the ground that plaintiff was an 
individual and not a corporation, as 
alleged, was properly denied, since 
the defect was not apparent by an in¬ 
spection of the writ, and the motion 
to dismiss does not lie where proof 
to support or resist it is necessary. 
Me.—Continental Jewelry Co. v. Min¬ 
sky, 111 A. 801, 119 Me. 475. 

99. Ga.—Georgia Fertilizer & Oil Co. 
v. Johnson, 89 S.E. 344, 18 Ga.App. 
281. 

1. Mo.—Atchison v. Crawford Coun¬ 
ty Farmer’s Mut. L. Ins. Co., 180 
S.W. 438, 192 Mo.App. 362. 

18 C.J. p 1185 note 27. 

1.50 Cal.—Stackpole v. Pacific Gas 
& Electric Co., 18C P. 354, 181 C. 
700. 

Ill.—Giese v. Terry, 46 N.E.2d 90, 
382 Ill. 34. 

Ohio.—Lungard v. Bertram, 88 N.E. 
2d 308, 86 Ohio App. 392. 

Not usable as substitute for demur¬ 
rer 

Ohio.—Lungard v. Bertram, 88 N.E.2d 
308, 86 Ohio App. 392. 

2. Ill.—People, for Use of Pope 
County, v. Shetler, 47 N.E.2d 732, 
318 Ill.App. 279. 

S.C.—Baker v. Hartford Fire Ins. Co., 
11 S.E.2d 434, 195 S.C. 373. 
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failure or refusal to join a necessary party may 
warrant or require a dismissal or nonsuit, 3 or, as 
appears in Actions § 133 c, a stay of proceedings 
until such party is brought in, regardless of when 
or how the absence of such party may become ap¬ 
parent. 4 Where it is proper, a motion may be en¬ 
tertained whether based on matters appearing in 
the record, 4 - 5 or on information supplied by a party 
to the action. 4 - 10 

In some jurisdictions, nonjoinder of parties is not 
ground for an immediate dismissal, 4 - 15 but, if after 
the objection has been properly raised, the party in 
error then fails or refuses to cure ,the defect, a 
dismissal is proper. 4 - 20 

(2) Plaintiffs 

There are a number of authorities to the effect that 
an objection of nonjoinder of parties plaintiff cannot be 
raised by a motion to dismiss or for a nonsuit. 
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Although there is authority to the contrary ef¬ 
fect, 5 it has been held without regard to whether or 
not the defect appears on the face of the pleadings 
that an objection of nonjoinder of parties plaintiff 
cannot be raised by a motion to dismiss or for a 
nonsuit. 6 Apart from these decisions, it has been 
held that such an objection cannot be raised by a 
motion to dismiss or for a nonsuit where the defect 
appears on the face of the pleading, 7 but can be thus 
raised where the defect does not appear on the plead¬ 
ings but is disclosed at the trial, 8 unless it appears 
that the interest of the party not joined might be 
consistent with the right of plaintiff to sue alone. 0 
Where plaintiff in a representative action refuses 
to amend the complaint so as to join an indispensa¬ 
ble party, a dismissal of the action is justified. 9 * 5 

Notice . In some jurisdictions nonjoinder of par¬ 
ties plaintiff is not available in aid of a motion for 


If objection is not taken by way of 
demurrer or answer, an objection as 
to the parties cannot be urged on 
motion for nonsuit. 

S.C.—Kirton v. Howard, 134 S.E. 859, 
137 S.C. 11. 

3. Ala.—Robertson v. Council, 191 
So. 257, 238 Ala. 432. 

Cal.—Loock v. Pioneer Title Insur¬ 
ance & Trust Co., 40 P.2d 526, 4 
C.A.2d 245. 

La.— Williams Inv. Co. v. McWil¬ 
liams, 142 So. 611, 174 La. 1053. 
Tex.—Adams v. Bankers’ Life Co., 
Com.App., 36 S.W.2d 182. 

White v. Blalock, Civ.App., 199 
S.W.2d 850—De Loach v. Moore, 
Civ.App., 185 S.W.2d 195—Butman 
v. Jones, Civ.App., 24 S.W.2d 796— 
Wilson v. Reeves County Water 
Improvement Dist. No. 1, Civ.App., 
256 S.W. 346. 

Indispensable party 
Minn.—Do err v. Warner, 76 N.W.2d 
505, 247 Minn. 98, certiorari dis¬ 
missed 77 S.Ct. 20, 352 U.S. 801, 
1 L.Ed.2d 37—McAndrews v. 

Krause, 71 N.W.2d 153, 245 Minn. 
85. 

Pa.—Hertz v. Record Pub. Co. of 
Erie, 60 Fa.Dist. & Co. 591, 31 Erie 
Co. 197. 

Impossibility of bringing 1 party into 
court 

Where necessary parties to suit 
cannot for any reason be brought 
before court, suit is inherently defec¬ 
tive and there is nothing to do except 
to dismiss the bill. 

N.M.—Burguete v. Del Curto, 163 P. 
2d 257, 49 N.M. 292—American 

Trust & Savings Bank of Albuquer¬ 
que v. Scobee, 224 P. 788, 29 N.M. 
436. 

4. Tex.—-Adams v. Bankers* Life Co., 
Com.App., 36 S.W.2d 182. 

Butman v. Jones, Civ.App., 24 S. 
W,2d 796. 

27 C. J.S.—27 


4.5 Pa.—Hertz v. Record Pub. Co. of 
Erie, 60 Pa.Dist. & Co. 591, 31 Erie 
Co. 197. 

4.10 Pa.—Hertz v. Record Pub. Co. 
of Erie, supra. 

4.15 La.—Francis v. Blache, App., 
17 So.2d 29. 

N.Y.—Carruthers v. Jack Waite Min. 
Co., 116 N.E.2d 286, 306 N.Y. 136. 

Wolff v. Brontown Realty Corp., 
118 N.Y.S.2d 74, 281 App.Div. 752. 

Marrero v. Levitt, 152 N.Y.S.2d 
802, 3 Misc.2d 555—Pagano v. Faga- 
no, 139 N.Y.S.2d 219, 207 Misc. 474, 
affirmed 153 N.Y.S.2d 722, 2 A.D.2d 
756, reargument and appeal denied 
155 N.Y.S.2d 784, 2 A.D.2d 819- 
City of New York v. Draper, 107 N. 
Y.S.2d 789, 201 Misc. 957. 

Hines v. Hines, 169 N.Y.S.2d 1003 
—Lo Galbo v. Lo Galbo, 145 N.Y.S. 
2d 641—Pittman v. March Service 
Co., 141 N.Y.S.2d 74—Marsico v. 
Tramutolo, 135 N.Y.S.2d 258. 

4.20 La.—Francis v. Blache, App., 
17 So.2d 29. 

N.Y.—Carruthers v. Jack Waite Min. 
Co., 116 N.E.2d 286, 306 N.Y. 136. 

Wolff v. Brontown Realty Corp., 
118 N.Y.S.2d 74, 281 App.Div. 752. 

Pagano v. Pagano, 139 N.Y.S.2d 
219, 207 Misc. 474, affirmed 153 N. 
Y.S.2d 722, 2 A.D.2d 756, reargu¬ 
ment and appeal denied 155 N.Y.S, 
2d 784, 2 A.D.2d 819. 

Marsico v. Tramutolo, 135 N.Y.S. 
2d 258. 

Objection required 
An action or proceeding will not be 
dismissed for nonjoinder of parties 
except as provided in statute, and 
then only when objection has been 
raised as set forth in court rules. 
N.Y.—Taylor v. Creary, 171 N.Y*S.2d 
560, 5 A.D.2d 876. 

5. Mass.—Halliday v. Doggett, 6 
Pick. 359. 


N.C.—Mahan v. Read, 83 S.E.2d 706, 
240 N.C. 641. 

Pa.—Maloney v. Rodgers, 135 A.2d 
88, 184 Pa.Super. 342. 

6. Cal.—Stackpole v. Pacific Gas & 
Electric Co., 186 P. 354, 181 C. 700. 

Ill.—Giese v. Terry, 46 N.E.2d 90, 
382 Ill. 34. 

Kassly Undertaking Co. v. Flxi- 
ble Co., 40 N.E.2d 621, 313 Ill-App. 
653. 

Ind.—Moll v. Goedeke, 25 N.E.2d 258, 
107 Ind.App. 446. 

Ky.—Tolliver v. Pittsburgh-Consoli- 
dation Coal Co., 290 S.W.2d 471. 
N.J.—Ertag v. Haines, 104 A.2d 31, 
30 N.J.Super. 225. 

N.Y.—Spaulding v. First Nat. Bank, 
205 N.Y.S. 492, 210 App.Div. 216, 
affirmed 147 N.E. 206, 239 N.Y. 586. 

McAllister v. Watson, 61 N.Y.S. 
2d 698, 187 Misc. 393. 

Motion to dismiss for variance not 
proper. 

N.Y.—McManus v. Western Assur. 
Co. of Toronto, 48 N.Y.S. 820, 43 
App.Div. 550, 22 Misc. 269, affirmed 
60 N.Y.S. 1143, 43 App.Div. 550, 
affirmed 60 N.E. 1115, 167 N.Y. 602. 

7. Va.—Prunty v. Mitchell, 76 Va. 
169. 

18 C.J. p 1186 note 45. 

8* Cal.—Burr v. United Railroads of 
San Francisco, 126 P. 873, 163 C. 
663. 

Mont.—Thompson v. Shanley, 17 P. 

2d 1085, 93 Mont. 235. 

18 C.J. p 1186 note 47. 

Nonjoinder of real party in interest 
not shown 

Ind.—Delphos Hoop Co. v. Smith, 95 
N.E. 309, 176 Ind. 29. 

9* Wash.—Washburn v. Case, 1 
Wash.T. 253. 

9-5 Cal.—Keeler v. Schulte, 306 P.2d 
430, 47 C.2d 80L 
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§ 63 DISMISSAL & NONSUIT 

nonsuit unless notice of the nonjoinder has been 
given. 10 

(3) Defendants 

As a general rule the nonjoinder of parties defend¬ 
ant is not a ground for a dismissal or nonsuit. 

It has been held that a dismissal or nonsuit is prop¬ 
er where there has been an omission of a necessary 
party defendant, 11 if the court cannot determine the 
controversy without prejudice to the others, 12 un¬ 
less plaintiff cures the defect by amendment 13 How¬ 
ever, the general rule, in most jurisdictions, is that 
a nonjoinder of parties defendant is not ground for 
a dismissal or nonsuit. 14 According to some au¬ 
thorities a defect of parties defendant is not ground 
for an immediate dismissal, 15 but, if after the ob¬ 
jection has been properly raised plaintiff then fails 
or refuses to cure the defect, a dismissal or nonsuit 
is proper. 16 

A motion to dismiss, for nonjoinder of a defend¬ 
ant with a municipality, may be entertained where 
the fact is made to appear by the complaint, 16 - 5 by 
a plea and proof sustaining it, 16 - 10 or by the evidence 
on the trial. 16 * 15 


27 C.J.S. 

Substitution . A dismissal because of plaintiffs 
delay in moving for substitution of defendant's suc¬ 
cessor may properly be denied, 17 except in cases 
where the delay exceeds the time allowed by stat¬ 
ute for substitution. 18 

d. Misjoinder of Parties 

(1) In general 

(2) Plaintiffs 

(3) Defendants 

(1) In General 

A misjoinder of parties may not be a ground for a 
dismissal or ndnsuit, at least not before proper objection 
has been made to the defect. 

A misjoinder of parties may not be a sufficient 
ground for a dismissal or nonsuit, 19 at least before 
proper objection to the defect has been made. 19 - 5 

(2) Plaintiffs 

In a number of jurisdictions a misjoinder of parties 
plaintiff is not a ground for a nonsuit or dismissal of the 
complaint as to all of the plaintiffs. 

At common law, whether the action is on contract 
or in tort, a joinder of too many plaintiffs is, as a 


10. N.J.—Slater v. North Jersey St. 
Ry. Co., 69 A. 163, 75 N.J.Law 890, 
15 L.R.A.,N.S., 840. 

18 C.J. p 1187 note 49. 

11. U.S.—Weaver v. Marcus, D.C. 
Va. f 73 F.Supp. 736, reversed on 
other grounds, C.C.A., 166 F.2d 862, 
175 A.L.R. 1305. 

Ala.—City of Montgomery v. Moon, 
88 So. 751, 205 Ala. 590. 

La.—Fontini v. Pine Grove Land Co., 
118 So. 865, 167 La. 137. 

18 C.J. p 1187 note 50. 

12. Ky.—White v. Walker, 10 S.W. 
2d 1071, 226 Ky. 326. 

13. Ala.—Bessemer v. Whaley, 66 
So. 145, 188 Ala. 381. 

Actions against municipalities 

Ala.—City of Bessemer v. Brantley, 
65 So.2d 160, 258 Ala. 675—Milner 
v. City of Birmingham, 79 So. 261, 
201 Ala. 689. 

14. U.S.—Asher v. Bone, C.C.A.Ida- 
ho, 100 F.2d 315. 

Ill.—Giese v. Terry, 46 N.E.2d 90, 
382 111. 34. 

Ind.—Watson v. Burnett, 23 N.E.2d 
420, 216 Ind. 216. 

N.T.—McKnight v. Bank of New 
York & Trust Co., 173 N.E, 568, 254 
N.Y. 417. 

New Amsterdam Casualty Co. v. 
Parsons, 220 N.Y.S. 340, 219 App. 
Div. 486. 

Baley v. Henderson, 9 N.Y.S. 345, 
56 Hun 643. 

Yellow Mfg. Credit Corporation 
v. Horowitz, 2 N.Y.S.2d 566, 166 
Misc. 251—Roseman v. Fidelity & 


Deposit Co. of Maryland, 265 N.Y. 
S. 557, 148 Misc. 132. 

18 C.J. p 1187 note 52. 

15. La.—Williams Inv. Co. v. Mc¬ 
Williams, 142 So. 611, 174 La. 1053. 

N.Y.—In re Elwyn’s Estate, 173 N.Y. 
S.2d 192, 8 Misc.2d 704, affirmed 
Elwyn v. Comeau, 168 N.Y.S.2d 942, 
5 A.D.2d 748. 

Malcolm E. Smith, Inc. v. Zabris- 
kie, 84 N.Y.S.2d 362. 

18 C.J. p 1187 note 54. 

Complaint in stockholder’s deriva¬ 
tive action for alleged misconduct to 
detriment of dissolved foreign cor¬ 
poration was not dismissible on 
ground that corporation continued in 
existence for three years for pur¬ 
pose of prosecuting and defending 
suits, and plaintiff conceded that cor¬ 
poration could not be served with 
process in forum, since domiciliary 
courts might grant relief, and plain¬ 
tiff should have been given opportu¬ 
nity to bring in corporation as par¬ 
ty defendant or to have an adjudica¬ 
tion made by court at its domicile, or 
thereafter to show that corporation 
was not indispensable party. 

N.Y.—-Cohen v. Dana, 40 N.E.2d 227, 
287 N.Y. 405. 

16. Ark.—Cleveland v. Biggers, 260 
S.W. 432, 163 Ark. 377. 

La.-—Williams Inv. Co. v. McWil¬ 
liams, 142 So. 611, 174 La. 1053. 
N.Y.—In re Elwyn's Estate, 173 N.Y. 
S.2d 192, 8 Misc.2d 704, affirmed 
Elwyn v. Comeau, 168 N.Y.S.2d 942, 
5 A.D.2d 748. 

Malcolm E. Smith, Inc., v. Zabris- 
kie, 84 N.Y.S.2d 362. 


16.5 Ala.—City of Bessemer v. 

Brantley, 65 So.2d 160, 258 Ala. 
675. 

16.10 Ala.—City of Bessemer v. 
Brantley, supra. 


16.15 Ala.—City of Bessemer v. 
Brantley, supra. 


17. N.C .—Ashford v. Davis, 116 S. 

E. 162, 185 N.C. 89. 


18. U.S.—Toledo Railways & Light 
Co. v. McMaken, D.C.Ohio, 17 F. 
Supp. 338. 

19. Ill.—Opal v. Material Service 
Corp., 133 N.E.2d 733, 9 Ill.App.2d 
433—Feoplc, for Use of Pope Coun¬ 
ty, v. Shetler, 47 N.E.2d 732, 318 
Ill.App. 279—Rubinson v. Armour 
& Co., 18 N.E.2d 251, 298 IllApp. 
620. 

Mass.—Collins v. Croteau, 77 N.E.2d 
305, 322 Mass. 291. 

N.M.—Adams v. Cox, 191 P.2d 352, 
52 N.M. 56. 

N.C.—Ingram v. Corbit, 99 S.E. 18, 
177 N.C. 318. 

Pa.—Pease Woodwork Co. v. Krusky, 
Com.Pl., 26 West.L.J. 209. 

W.Va.—Sutton v. Walton, 10 S.E.2d 
573, 122 W.Va. 424. 

Misjoinder of parties and causes of 
action see supra § 58. 

19.5 N.Y.— 1 Taylor v. Creary, 171 N. 
Y.S.2d 560, 5 A.D.2d 876. 

Marrero v. Levitt, 152 N.Y,S.2d 
802, 3 Misc.2d 555—City of New 
York v. Draper, 107 N.Y.S.2d 789, 
201 Misc. 957. 

Moran v. Singer, 76 N.Y.S.2d 
874. 
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general rule, a ground of dismissal or nonsuit on 
trial, 20 although it has been held that, where the 
misjoinder appears on the face of the record, as dis¬ 
tinguished from its being shown at the trial by a 
variance between the pleadings and proof, the ob¬ 
jection cannot be raised by a motion for a nonsuit. 21 

In a number of jurisdictions, however, sometimes 
by virtue of statutory provisions, a misjoinder of 
parties plaintiff is not a ground for a nonsuit or a 
dismissal of the complaint as to all the plaintiffs, if 
any one of them has shown that he has a good cause 
of action; 22 in such case the motion must be for 
a dismissal of the complaint as to plaintiff in whom 
no right of action appears, 23 or for an instructed 
verdict against such plaintiffs. 24 On the other hand, 
the complaint should be dismissed as to all where a 
dismissal as to some would leave the action defective 
for want of parties, 25 or if the effect of the misjoin¬ 
der is such as to embarrass the court and prevent it 
from doing justice to all the parties. 26 The joinder 
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of a proper, although unnecessary, party plaintiff is 
not a ground for dismissal. 27 

(3) Defendants 

In most jurisdictions an action will not be dismissed 
or nonsuited because plaintiff has brought too many par¬ 
ties defendant into court, but the action may be dis¬ 
missed as to those improperly joined. 

In most jurisdictions, sometimes under statutory 
provisions, an action will not be dismissed or non¬ 
suited because plaintiff has brought too many par¬ 
ties defendant into court, 28 where the complaint 
shows a good cause of action against any of the de¬ 
fendants, 29 unless the court cannot determine from 
the allegations of the petition or complaint which 
were properly joined. 30 However, as to the parties 
improperly joined the action may and should be 
dismissed, 31 and, if plaintiff refuses to elect against 
which of the defendants he will proceed, the action 
may be dismissed as to all. 32 

In some jurisdictions it has been held that, if too 


20. Vt.—Cheney v. Cheney, 26 Vt. 

6G6. 

18 C.J. p 1186 note 29. 

21. N.C.—Bond v. Hilton, 51 N.C. 
180. 

22. Ill.—Hitchcock v. Reynolds, 278 
Ill.App. 559. 

Iowa.—Arts v. Guthrie, 37 N.W. 395, 
75 Iowa 674. 

La.—Frantz v. Waggaman, 28 La. Ann. 
26. 

Mich.—Struble v. Republic Motor 
Truck Co., 185 N.W. 792, 216 Mich. 
299. 

Mont.—Frost v. J. B. Long & Co., 213 
P. 1107, 66 Mont. 385. 

N.Y.—Majestic Loose Leaf, Inc. v. 

Cannizzaro, 169 N.Y.S.2d 566. 
W.Va.—Lawhead v. Doddridge Coun¬ 
ty Bank, 194 S.E. 79, 119 W.Va. 
467. 

18 C.J. p 1186 note 31. 

23. Ill.—Hitchcock v. Reynolds, 278 
Ill.App. 559. 

La.—Pasq.ua v. State Nat. Life Ins. 

Co., 76 So.2d 394, 226 La. 354. 

Okl.—Nelson v. Garrett, 200 P.2d 420, 
201 Okl. 9. 

W.Va.—City of Mullens v. Davidson, 
57 S.E. 2d 1, 133 W.Va. 557, 13 
A.L.R.2d 887. 

18 C.J. p 1186 note 32—47 C.J. p 
219 note 99. 

24. Okl.—Okmulgee Gas Co. v. Kel¬ 
ly, 232 P. 428, 105 Okl. 189. 

25. N.Y.—Chipman v. Montgomery, 
63 N.Y. 221. 

26. N.J.—Hendrickson v. Wallace's 
Ex'r, 31 N.J.Eq. 604. 

27. N.C.—Shore v. Holt, 117 S.E. 
165, 185 N.C. 312. 

28. Fla.—Lawrence v. Eastern Air 
Lines, 81 So.2d 632. 


N.Y.—Jones v. Demuth Glass Works, 
66 N.Y.S.2d 12, 271 App.Div. 840. 

Bonsteel v. Vanderbilt, 21 Barb. 
26. 

Metropolitan Life Ins. Co. v. 
Union Trust Co. of Rochester, 5 
N.Y.S.2d 99, 167 Misc. 262. 

N.C.—Ingram v. Corbit, 99 S.E. 18, 
177 N.C. 318. 

Tex.—Woodhouse v. Cocke, Civ.App., 
39 S.W. 948. 

W.Va.—Sutton v. Walton, 10 S.E.2d 
573, 122 W.Va. 424. 

Wis.—John R. Davis Lumber Co. v. 
Home Ins. Co. of New York, 70 
N.W. 59, 95 Wis. 542. 

18 C.J. p 1186 note 36—47 C.J. p 
222 note 58. 

In actions ex delicto, a misjoinder 
of defendants is immaterial. 

Ill.—Murphy v. Orr, 32 Ill. 489. 

18 C.J. p 1186 note 40. 

On amendment of the complaint 
at the conclusion of the evidence, 
in an action for injuries, in which an 
employer and two of his employees 
had been joined as defendants, by 
striking out the names of the em¬ 
ployees, leaving the employer as the 
sole defendant, the court's refusal to 
discontinue the case was not error. 
Ala.—Nashville, C. & St. L. Ry. v. 
Cox, 94 So. 247, 18 Ala.App. 672. 

26- Conn.—Fairfield v. Southport 
Nat Bank, 59 A. 513, 77 Conn. 423. 
Ga.—Spence v. Woodman Co., 100 S. 
E.2d 435, 213 Ga. 573. 

30. La.—Delesdernier Estate v. Zett- 
woch, App., 175 So. 137, 

31. U.S.—Philadelphia Life Ins. Co. 
v. Burgess, D.C.S.C., 18 F.2d 599. 

Ill.—Johnson v. Hefferan, 10 N.E.2d 
984, 292 Ill.App. 637. 
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N.Y.—Ford v. Curran, 135 N.Y.S.2d 
832, 284 App.Div. 1055. 

N.C.—Patrick-Mosteller Co. v. James 

R. Baker & Co., 105 S.E. 271, 180 
N.C. 588. 

Tex.—McGrew v. Britton, Civ.App., 
206 S.W.2d 836, error refused no 
reversible error—Shell Oil Co. v. 
Railroad Commission, Civ.App., 133 

S. W.2d 791, error dismissed, judg¬ 
ment correct 

Wash.—Bown v. City of Tacoma, 27 
P.2d 711, 175 Wash. 414—Fidelity 
Nat Bank of Spokane v. Fox. 258 
P. 335, 144 Wash. 494. 

W.Va.—Sutton v. Walton, 10 S.E.2d 
573, 122 W.Va. 424. 

18 C.J. p 1186 note 38—47 C.J. P 
227 notes 16, 17. 

Re conventional demand 
La.—State ex rel. Riddle v. Jean- 
sonne, 18 So.2d 306, 205 La. 818. 

Proper party 

Where, in an equitable proceeding, 
there is an answer to the complaint, 
the court may grant plaintiff any 
relief consistent with the case made 
by the complaint and embraced by 
the issues, under Code Civ.Proc. § 
580, and it is error to grant a non¬ 
suit as to one who is a proper. If 
not a necessary, party defendant. 
Cal.—Young v. New Pedrara Onyx 
Co., 192 P. 55, 48 C.A. 1. 

32, Ohio.—French v. Central Constr. 
Co., 81 N.E. 751, 76 Ohio St. 509, 
12 L.R.A.,N.S., 669. 

Where plaintiff refuses to enter a 
nolle prosequi and thus avoid a 
misjoinder appearing from the com¬ 
plaint, the court may properly dis¬ 
miss the suit. 

| Ill.—Reynolds v. Thomas, 17 Ill. 207. 
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many persons are made defendants in an action on 
contract, the action may be dismissed or nonsuited, 33 
especially where the improper joinder was for the 
purpose of giving the court jurisdiction, 34 and the 
view has been taken without reference to the char¬ 
acter of the action that, where an exception of mis¬ 
joinder of defendants is sustained, the court may 
dismiss as to all. 35 An action should be dismissed 
where there has been an entire change of all the 
original parties defendant. 36 

Where certain persons are proper parties defend¬ 
ant and are liable for costs, a disclaimer of interest 
in the subject matter of the suit is not ground for 
dismissal as to them. 37 A motion to dismiss will 
be denied where the moving defendant has there¬ 
tofore affirmatively asserted that he was a proper 
party defendant 37 * 5 Where an action is brought 
against one person as agent for another, whose name 
is stricken from the records, and plaintiff announc¬ 
es that he has no case against the “agent,” the en¬ 
tire proceeding may be dismissed. 38 

e. Death, Disability, or Withdrawal of Party 

The death or disability of a party pending proceed¬ 
ings is not a ground for dismissal or nonsuit of an ac¬ 
tion which may be carried on by, or enforced against, 
another representing the person deceased or under dis¬ 
ability. 

The death or disability of a party pending pro¬ 
ceedings is not a ground for dismissal or nonsuit of 
an action which may be carried on by, or enforced 
against, another representing the person deceased 
or under disability; 39 and especially does this rule 
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apply prior to expiration of the period within which 
there may be a revivor of the action by or against 
the representative of deceased. 40 However, a dis¬ 
continuance on motion of a guardian of an insane 
person will be granted where plaintiff is placed un¬ 
der guardianship pending an action, and the pro¬ 
bate court has decreed that his estate be adminis¬ 
tered as an insolvent estate. 41 Under a statute re¬ 
quiring actions to be prosecuted in the name of the 
real party in interest, an action is subject to dismiss¬ 
al when during its pendency plaintiff ceases to be 
the real party in interest. 42 

The withdrawal of the original plaintiff does not 
require the dismissal of a suit, where another party 
to the suit filed a pleading adopting the original 
plaintiff's allegations and prayer, and to some extent 
assumed the attitude of a coplaintiff. 42 * 5 

§ 64. -Objections Relating to Pleadings 

a. In general 

b. Delays or omissions in filing or serv¬ 

ing 

c. Variance 

a. In General 

A motion to dismiss op for a nonsuit may be granted 
where the pleadings fail to state a cause of action, but 
the defendant is not entitled to a dismissal or nonsuit 
merely because the declaration or complaint is defective 
in some respect. 

While it has been held that the insufficiency of a 
complaint, 43 such as a failure to set out plaintiffs 


33. N.Y.—Sager v. Nichols, 1 Daly 

X. 

18 C.J. P 1186 note 34. 

34. Kan.—Makemson v. Edwards, 
166 P. 608, 101 Kan. 269. 

18 C.J. P 1186 note 35. 

Where issue of fact presented 
If appellate court had jurisdiction 
of appeal from order overruling mo¬ 
tion to dismiss because plaintiff im¬ 
properly named a resident of coun¬ 
ty as a defendant solely to obtain 
jurisdiction of the real defendant, 
an affirmance would probably result 
because issues of fact made by mo¬ 
tion were those on which merits de¬ 
pended and which were not triable 
in a summary way. 

Kan.—Maynard v. State Bank of Le¬ 
high, 182 P. 642, 105 Kan. 269. 

35. La.—McGee v. Collins, 100 So. 
430, 156 La. 291, 34 A.L.R. 336. 
Where there are conflicting de¬ 
mands, the suit must be dismissed 
against all defendants on exception 
of misjoinder. 

La.—Babineaux v. Miller, 5 La.App. 
606. 


36. Ala.—Watson v. Birmingham 
Belt R. Co., 96 So. 257, 209 Ala. 
413. 

Where original party was not 
stricken by amendment, or otherwise, 
and case went to jury against him 
and party brought in by amendment, 
it was not proper case for motion for 
discontinuance. 

Ala.—Thomas v. Saulsbury & Co., 102 
So. 115, 212 Ala. 245. 

The direction of a verdict in favor 
of the original defendants does not 
require a dismissal as to the new de¬ 
fendants. 

Md.—Cohen v. Herbert, 126 A. 707, 
145 Md. 195. 

37. Cal.—Dupuy v. Leavenworth, 17 
C. 262. 

18 C.J. p 1186 note 42. 

37.5 N.Y.—Abeel v. Van Gelder, 36 
N.Y. 513, 2 TranscrApp. 99. 

38. Ga.—Irvine’s Georgia Music 

House v. Wynn, 33 S.E. 415, 107 
Ga. 402. 

33. Cal.—Dixon v. Cardozo, 39 F. 

857, 106 C. 506. 

18 C.J. p 1187 note 55. 
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Nonsuit directed against deceased 
party 

Pa.—Vujevich v. Rupcich, Com.Pl., 94 
Pittsb.Leg.J. 302. 

40. Ala.—Bauer v. Word, 33 So. 538, 
135 Ala. 430. 

18 C.J. p 1187 note 56. 

41. N.H.—Jones v. Jones, 45 N.H. 
123. 

42. Mich.—Cyrowski v* Wojcik, 273 
N.W. 791, 280 Mich. 476. 

42.5 Tex.—Hammond v. Hammond, 
Civ.App., 216 S.W.2d 630. 

43. Cal.—Grimes v. Richfield Oil Co. 
of California, 289 P. 245, 106 C.A 
416—Favali v. Richardson, 
285 P. 1062, 104 C.A. 301—Pa¬ 
cific Finance Corporation v. Roffial- 
li, 276 P. 1064, 98 C.A. 198—Scott 
v. Sciaroni, 226 P. 827, 66 C.A. 577. 

Idaho.—Mole v. Payne, 227 P. 23, 39 
Idaho 247. 

Ind.—Yelton v. Plantz, 77 N.E.2d 895, 
226 Ind. 155. 

Puerto Rico.—Cruz v. Martinez, 29 
Puerto Rico 61. 

18 C.J. p 1188 note 64. 
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cause of action with sufficient clearness, 43 * 5 includ¬ 
ing the objection that the complaint does not state 
facts sufficient to constitute a cause of action, 44 is 
not a ground for granting a motion to dismiss or 
for a nonsuit, by the weight of authority such a 
motion may be granted where the pleadings fail to 
state a cause of action. 45 Likewise, such motion 
may be granted where the pleadings contain two al¬ 


leged causes of action which cannot be joined, 45 - 5 
or fail to ask for any relief or judgment. 45 - 10 

Since, however, it is the purpose and object of the 
law to try actions on their merits, and not to dis¬ 
miss them on mere technicalities, 46 pleadings should 
be liberally construed when it is sought to take ad¬ 
vantage of a defect by a motion for dismissal or 
nonsuit, 47 and defendant is not entitled to a dis- 


43.5 Ga.—Clark v. Bandy, 27 S.E.2d 
17, 196 Ga. 546. 

Whited v. Atlanta Coca-Cola 
Bottling Co., 76 S.E.2d 408, 8S Ga. 
App. 241—Kirby v. Atlanta Gras 
Light Co., 67 S.E.2d 413, 84 Ga. 
App. 786. 

44. Cal.—Favali v. Richardson, 285 

P. 1062, 104 C.A. 301—Pacific 

Finance Corporation v. Roffalli, 276 
P. 1064, 98 C.A. 198. 

Idaho.—Mole v. Payne, 227 P. 23, 
39 Idaho 247—Ludwig v. Ellis, 126 
P. 769, 22 Idaho 475. 

18 C.J. p 1187 note 59. 

After demurrer to a petition Is 
overruled, the sufficiency of the pe¬ 
tition as stating a cause of action 
cannot be tested by a motion to dis¬ 
miss or for a nonsuit. 

Cal.—Parker v. Swett, 180 P. 351, 40 
C.A. 68. 

Ga.—McCandless v. Conley, 41 S.E. 
256, 115 Ga. 48. 

Cone v. American Surety Co., 116 
S.E. 648, 29 Ga.App. 676. 

45. Ariz.—D. W. Onan & Sons v. 
Superior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 255—Johnson 
v. Moore, 250 P. 995, 31 Ariz. 137. 

Ga.—Harbin v. Hunt, 105 S.E. 842, 
151 Ga. 60. 

Hughes v. Weekley Elevator 
Co., 138 S.E. 633, 37 Ga.App. 130— 
Avera Loan & Investment Co. v. 
National Surety Co., 123 S.E. 45, 32 
GaApp. 319. 

Ill.—Johnson v. Hefferan, 10 N.E.2d 
984, 292 Ill.App. 637. 

Iowa.—Vinton v. Board of Sup’rs of 
Mills County, 194 N.W. 358, 196 
Iowa 329. 

La.—Bailey v. Simon, App., 199 So. 
185. 

Me.—Gerstian v. Tibbetts, 49 A.2d 
227, 142 Me. 215. 

Mich.—Mundy v. McDonald, 185 N.W. 

877, 216 Mich. 444, 20 A.L.R. 398. 
Minn.—Tergeon v. Johnson, 205 N. 

W. 888, 165 Minn. 482. 

Neb.—Rothery v. Pounds, 33 N.W.2d 
347, 150 Neb. 25. 

N.J.—Wyckoff v. Bradley, 172 A. 790, 
113 N.J.Law 104. 

Weehawken Realty Co. v. Hass, 
177 A. 434, 13 N.J.Misc. 231. 

N.Y.—Miller v. Vanderlip, 33 N.E.2d 
51, 285 N.Y. 116. 

Ford v. Curran, 135 N.Y.S.2d 832, 
284 App.Div. 1055—Pompez Exhibi¬ 
tion Co., Inc., v. Flato, 26 N.Y.S. i 


2d 654, 261 App.Div. 613—Flatts- 
burg Gas & Electric Co. v. Miller, 
207 N.Y.S. 335, 211 App.Div. 623— 
Charles Albert Co. v. Newtown 
Creek Realty Corporation, 206 N. 

| Y.S. 670, 211 App.Div. 1—Kaemp- 
fer v. Eisenberg, 193 N.Y.S. 742, 
200 App.Div. 691. 

Shofi v. Hoy, 117 N.Y,S.2d 214, 
203 Misc. 402—Harris v. Equitable 
Surety Co., 226 N.Y.S. 263, 131 
Misc. 85—Yager v. Yager, 212 N. 
Y.S. 263, 125 Misc. 773, reversed on 
other grounds 212 N.Y.S. 707, 214 
App.Div. 671—Schachter v. Night 
& Day Press, 210 N.Y.S. 423, 125 
Misc. 172—Brown v. Reiter, 99 N. 
Y.S. 861, 51 Misc. 646. 

N.C.—Adams v. Flora MacDonald 
College, 101 S.E.2d 809, 247 N.C. 
648. 

Or.—Jeffries v. Pankow, 229 P. 903, 
112 Or. 439. 

Tex.—Whitney v. City of Terrell, 
Civ.App., 278 S.W.2d 909—Mitchell 
v. Gooch, Civ.App., 210 S.W.2d 834 
—Clark v. Murrah, Civ App., 136 
S.W.2d 652, reversed on other 
grounds 156 S.W.2d 971, 138 Tex. 
34, 138 AL.R. 242, followed in 
Markward v. Murrah, Civ App., 
136 S.W.2d 656, reversed on other 
grounds 156 S.W.2d 971, 138 Tex. 
34, 138 A.L.R. 242. 

Wash.—Wiegardt v. Becken, 113 P.2d 
60, 8 Wash.2d 568, 143 AL.R. 1208, 
amended on other grounds 118 P.2d 
182, 10 Washed 725, 143 A.L.R. 
1208. 

18 C.J. p 1187 note 60. 

Infant bom dead 

Action could not have been main¬ 
tained in behalf of infant bom dead 
and parents therefore could not 
maintain any action for loss of serv¬ 
ices of such infant, and cause would 
be dismissed on motion. 

N.Y.—Muschetti v. Charles Pfizer & 
Co., 144 N.Y.S.2d 235, 208 Misc. 
870. 

If the complaint is bad in sab- 
stance, a motion to dismiss may be 
granted. 

Mich.—Little v. American State Bank 
of Dearborn, 249 N.W. 22, 263 
Mich. 645. 

18 C.J. p 1187 note 60 EbJ. 

Where a demurrer is sustained to 

the petition, and plaintiff refuses to 
plead further, Judgment dismissing 
the action is proper. i 
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Miss.—Mullinax v. Trustees DTber- 
ville Consol. School, 38 So.2d 93, 
204 Miss. 693. 

Wyo.—P. L. Turner Real Estate Co. 
v. Anson, 142 P. 1052, 22 Wyo. 383. 
Motion for dismissal of defendants 
held to test petition. 

Ohio.—Weinberg v. Schaller, 171 N.E. 
346, 34 Ohio App. 464. 

Complaint or counterclaim held to 
state cause of action as against & 
motion to dismiss or for a nonsuit. 
U.S.—Di Gironimo v. American Seed 
Co., D.C.Pa., 96 F.Supp. 795— 
Taylor v. Insurance Co. of North 
America, D.C.N.Y., 9 F.Supp. 574. 
Ind.—Fidelity Phenix Fire Ins. Co. of 
New York v. Purlee, 135 N-E. 385, 

192 Ind. 106. 

N.Y.—Dikranian v. Dikranian, 31 N. 
Y.S.2d 561, 263 App.Div. 153—Cohn 
v. Smarr, 212 N.Y.S. 304, 214 App. 
Div. 589 —Kaempfer v. Eisenberg, 

193 N.Y.S. 742, 200 AppJDiv. 691. 
Oneida Nav. Corporation v. Al¬ 
liance Assur. Co., 218 N.Y.S. 667, 
128 Misc. 575—Austin, Nichols 
& Co. v. Chesapeake & O. Ry. Co., 
196 N.Y.S. 757, 119 Misc. 566. 

N.C.—Spinks v. Ferrebee, 136 S.E. 
869, 193 N.C. 274. 

Tex.—Smith v. Marvin Drug Co., Civ. 
App., 150 S.W.2d 875, error dis¬ 
missed, Judgment correct. 

No triable issue of fact 
N.Y.—W. Page Bates, Inc. v. Hunter 
Photo Copyist, 109 N.Y.S.2d 581, 
279 App.Div. 838. 

45.5 Ga.—Lancaster v. Brandt, 13 S. 
E.2d 516, 64 GaApp. 429. 

45.10 Ky.—American Nat. Red Cross 
v. Brandeis Machinery & Supply 
Co., 151 S.W.2d 445, 286 Ky. 665. 

46. Idaho.—Nobach v. Scott, 119 P- 
295, 20 Idaho 558. 

Pa.—Matthews v. Gilfillan, 44 Pa. 
Dist. & Co. 266. 

Greider v. Herman, Com.PL, 49 
Lanc.L.Rev. 193. 

47. N.Y.—Smith v. W. U. Tel. Co., 
93 N.Y.S.2d 653, 276 App.Div. 210, 
affirmed 98 N.E.2d 482, 302 N.Y. 
683. 

Vanderporten v. Slutsky, 94 N, 
Y.S.2d 498, 196 Misc. 891—Levy v. 
Gersten, 94 N.Y.S.2d 484, 196 Misc. 
255—Beth Jacob of Boro Park v. 
Morgen Appliances, 94 N.Y.S.2d 398; 
196 Misc. 677—Siek v. Siek, 93 N. 
Y.S.2d 470, 196 Misc. 165, affirmed 
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missal or nonsuit merely because the declaration or 
complaint is defective in some respect, 48 where it 
states a cause of action, 49 as where plaintiff states 
a case entitling him to some relief. 49,5 Likewise, 


27 C.J.S. 

defendant is not entitled to a dismissal or nonsuit 
where the cause of action is proved and defendant 
has not been surprised or prejudiced, 59 or where 
the defects may be obviated by amendment, 51 unless 


95 N.Y.S.2d 234, 276 App.Div. 

1035—Krieger v. Popular Publica¬ 
tions, 3 N.Y.S.2d 480, 167 Misc. 
5. 

Or.—Jackson v. Sumpter Valley 
R. Co., 93 P. 356, 50 Or. 455. 

48. Ga.—Clark v. Bandy, 27 S.E.2d 
17, 196 Ga. 546. 

Whited v. Atlanta Coca-Cola Bot¬ 
tling Co., 76 S.E.2d 408, 88 Ga.App. 
241—Kirby v. Atlanta Gas Light 
Co., 67 S.E.2d 413, 84 Ga.App. 786. 
Ky.—-Singer Sewing Machine Co. v. 

Combs, 11 S.W.2d 994, 227 Ky. 61. 
Neb.—Corpus Juris Secundum cited 
in Rothery v. Pounds, 33 N.W.2d 
347, 349, 150 Neb. 25. 

N.Y.—King v. Bierschenk, 52 N.Y.S. 
498, 32 App.Div. 626. 

Lemye v. Sirker, 224 N.Y.S. 130, 
130 Misc. 605. 

Tex.—Smith v. Marvin Drug Co., Civ. 
App., 150 S.W.2d 875, error dis¬ 
missed, judgment correct. 

U tah —Murray v. Miller, 261 P.2d 
950, 1 Utah 2d 43. 

Wis.—Samuel Meyers, Inc. v. Ogden 
Shoe Co., 181 N.W. 306, 173 Wis. 
317. 

18 C.J. p 1188 notes 64, 65. 

Only such questions as arise on 
general demurrer, as distinguished 
from a special demurrer, are raised 
by a motion for a nonsuit based on 
the insufficiency of the complaint. 
Mont.—Daily v. Marshall, 133 P. 681, 
47 Mont. 377. 

Pact that it contains Irrelevant or 
immaterial matter is not a ground 
for the dismissal of the complaint. 
NT.Y.—MacLeod v. Miller, 201 N.Y.S. 
108. 

18 C.J. p 1188 note 65. 

Pact that it states mere conclu¬ 
sions of law is not a ground for dis¬ 
missing the complaint. 

N.Y.—MacLeod v. Miller, supra. 

Amended petition 

(1) Where an answer had been 
filed defendant moved to amend peti¬ 
tion to show* misnomer in name of 
defendant and to show real name of 
defendant, and such amendment was 
allowed subject to demurrer, and 
amended petition set forth a cause 
of action that was good as against 
a general demurrer and there was no 
demurrer, objection to, or motion to 
strike amendment, action should not 
have been dismissed on ground that 
amendment added a new cause of 
action. 

Ga.—White v. Tittle, 102 S.E.2d 689, 
97 Ga.App. 185. 

(2) Alleged departure of amended 
petition from prior petition held not 


a ground for dismissing amended 
petition. 

Mo.—Drakopulos v. Biddle, 231 S.W. 
924, 288 Mo. 424. 

Measure of damages 

Although pleaded measure of dam¬ 
ages had been stricken on exception 
and petition had not been amended, 
trial court could not dismiss cause 
of action, as plaintiff was still en¬ 
titled to proceed and prove on trial 
of case proper measure of damages. 
Tex.—Sneed v. Martin, Civ.App., 292 
S.W.2d 891. 

49. Ariz.—Johnson v. Moore, 250 P. 
995, 31 Ariz. 137. 

Me.—Jones v. Briggs, 132 A. 817, 
125 Me. 270. 

Neb.—Corpus Juris Secundum cited 
in Rothery v. Pounds, 33 N.W.2d 
347, 349, 150 Neb. 25. 

N.Y.—Power v. Falk, 156 N.Y.S.2d 
406, 2 A.D.2d 878—Wood Mfg. & 
Realty Co. of Long Island v. John¬ 
stone, 133 N.Y.S. 422, 148 App.Div. 
747—Babcock v. Anson, 106 N.Y.S. 
642, 122 App.Div. 73—King v. Bier¬ 
schenk, 52 N.Y.S. 498, 32 App.Div. 
626. 

Krieger v. Popular Publications, 
3 N.Y.S.2d 480, 167 Misc. 5. 

Tex.—Smith v. Marvin Drug Co., Civ. 
App., 150 S.W.2d 875, error dis¬ 
missed, judgment correct—Perez v. 
E. P. Lipscomb & Co., Civ.App., 
267 S.W. 748—Marion Machine 
Foundry & Supply Co. v. Peck, Civ. 
App., 265 S.W. 195. 

Wash.—Blomquist v. Pacific In¬ 
vestors' Co., 232 P. 315, 132 Wash. 
388. 

18 C.J. p 1188 note 66. 

Complaint good in part 
A complaint is not subject to 
dismissal which states a good cause 
of action against defendants in their 
representative capacity for a sum 
specific and separable from another 
amount demanded, for which they 
are not liable in such capacity. 

N.Y.—Scheibeler v. Albee, 99 N.Y.S. 
706, 114 App.Div. 146. 

Where one of several counts an¬ 
swered 

“The doctrine of discontinuance by 
not taking judgment by nil dicit, 
for the part of the declaration un¬ 
answered, where the plea upon which 
issue is taken only professes to an¬ 
swer a part, when properly under¬ 
stood, does not apply where there are 
several counts in a declaration and 
the plea is filed to but one, or a 
part of those counts, and is a com¬ 
plete answer to these, leaving the 
other counts unanswered." 
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Ill.—McAllister v. Ball, 28 Ill. 210 
215. 

18 C.J. p 1146 note 16 [b]. 

Improper pleading 
Where it appears that the failure 
of a complaint to state a cause of 
action is due to improper pleading 
rather than to the absence of a 
cause of action, dismissal should not 
be granted but plaintiff should be 
given leave to amend. 

N.Y.—Ellenborger v. Slocum, 123 N 
Y.S. 342. 

49.5 Colo.—Dillinger v. North Ster¬ 
ling Irr. Dist., 308 P.2d 608, 135 
Colo. 100. 

N.Y.—Abrams v. Allen, 74 N.E 2d 
305, 297 N.Y. 52, 173 A.L.R. 671. 

Levine v. Levine, 146 N.Y.S.2d 
393, 1 Misc.2d 100—Vanderporten v. 
Slutsky, 94 N.Y.S.2d 498, 196 Misc 
891. 

Okl.—Board of Com'rs of Muskogee 
County v. Kenney, 110 P.2d 1105, 
188 Okl. 492. 

50. Wash.—State v. Equitable In- 
demn. Assoc., 52 P. 234, 18 Wash. 
514. 

18 C.J. p 1188 note 67. 

If the proof shows a cause of ac¬ 
tion, the complaint should not be 
dismissed because of a mistake in 
its framing. 

Wis.—Samuel Meyers, Inc. v. Ogden 
Shoe Co., 181 N.W. 306, 173 Wis. 


51. Ga.—Babcock Bros. Lumber Co. 
v. Hughes, 113 S.E. 816, 29 Ga.App. 
20—Harris v. Atlantic Coast Line 
R. Co., 104 S.E. 924, 25 Ga.App. 
835. 

Ky.—Singer Sewing Mach. Co. v. 
Combs, 11 S.W.2d 994, 227 Ky. 
61. 

La.—Bruno v. Gauthier, App., 70 So. 
2d 693. 

Me.—Jones v. Briggs, 132 A. 817, 125 
Me. 270. 

N.C.—Adams v. Flora MacDonald 
College, 101 S.E.2d 809, 247 N.C. 
648—Burrell v. Dickson Transfer 
Co., 94 S.E.2d 829, 244 N.C. 662. 

18 C.J. p 1188 note 68. 

Grounds for amendment and de¬ 
fects amendable in general see 
Pleading § 284. 

An opportunity to amend must be 
given before suit can be dismissed 
for want of form or because of de¬ 
fectiveness of petition. 

Tex.—Hawley v. Warlick, Civ.App., 
267 S.W. 332—Polk v. Almindinger, 
Civ.App., 243 S.W. 682. 

Neb.—Rothery v. Pounds, 33 N.W.2d 
347, 150 Neb. 25. 
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plaintiff declines or fails to amend ; 52 but if the de¬ 
fect cannot be cured by amendment, the action will 
be dismissed. 52 - 5 

It is not ground for granting a motion to dismiss 
or for a nonsuit where the defects may be obviated 
by giving leave to plead over, 53 or by allowing a 
continuance; 54 where the defect may be cured by 
verdict; 55 or where the defect was cured by the 
answer. 56 Unless there is a statutory provision to 
the contrary, 57 a motion for a dismissal or nonsuit 
cannot be based on a defect which may or should 
be taken advantage of by plea or answer, 58 de¬ 
murrer, 59 motion in arrest of judgment, 60 or objec¬ 
tion to the admission of evidence. 61 


DISMISSAL & NONSUIT § 64 

Power . While judicial power to dismiss an ac¬ 
tion for failure of plaintiff to comply with the rules 
of pleading and orders relating thereto has been 
recognized by statute, 62 such power is inherent in 
courts of general jurisdiction. 63 

Omission of formal requisites . The omission of 
formal requisites, such as signing and verifying a 
petition, 64 properly entitling papers in a cause, if 
it is apparent to what case they relate, 65 or stat¬ 
ing separately and numbering distinct causes of ac¬ 
tion, 66 unless the omission is in disobedience of an 
order of the court, 67 is not a ground for dismissal. 
Where, however, a complaint is stricken for want 


52. Ala.—Hartford Accident & In¬ 
demnity Co. v. Green, 134 So. 487, 
223 Ala. 96. 

Ga.—Longino v. Bearden, 170 S.E. 
237, 177 Ga. 353. 

Iowa.—Peterson & Frost v. Kissell, 
125 N.W. 808, 142 Iowa 516. 

Ky.—Payne v. Monk, 6 Ky.Op. 255. 
La.—Bailey v. Simon, App. t 199 So. 
185. 

Miss.—Sherwin Williams Co. v. Feld 
Bros. & Co., 103 So. 795, 139 Miss. 
21 . 

Neb.—Schuster v. Douglas, 56 N.W. 

2d 618, 156 Neb. 484. 

N.M.—Lasswell v. Kitt, 70 P. 561, 
11 N.M. 459. 

Ohio.—Bollenbacher v. Society for 
Savings, App. f 62 N.E.2d 530. 

Tex.—Landers v. East Tex. Salt 
Water Disposal Co., Civ.App. f 242 
S.W.2d 236, reversed on other 
grounds 248 S.W.2d 731, 151 Tex. 
251—Polk v. Almindinger, Civ.App., 
243 S.W. 682. 

Wyo.—Moshannon Nat. Bank v. 
Iron Mountain Ranch Co., 18 P.2d 
623, 45 Wyo. 265, rehearing denied 
21 P.2d 834, 45 Wyo. 265. 

18 C.J. p 1188 note 69. 

Action equivalent to amendment 
Where, after demurrer for mis¬ 
joinder sustained, plaintiff dis¬ 
missed one cause of action and there 
remained a good cause of action, the 
complaint cannot be dismissed for 
failure to amend. 

Cal.—Start v. Heinzerling, 149 P. 50, 
27 C.A. 145. 

52J5 Pa.—Ebald v. City of Phila¬ 
delphia, 128 A.2d 352, 387 Pa. 407. 

53. N.Y.—Conger v. Judson, 74 N. 
Y.S. 504, 69 App.Div. 121. 

54. Iowa.—Bell v. Rowland, 9 Iowa 
281—Harkins v. Edwards, 1 Iowa 
296. 

18 C.J. p 1188 note 71. 

55. Ga.—Harris v. Atlantic Coast 
Line R. Co., 104 S.E. 924, 25 Ga. 
App. 835. 


Me.—Jones v. Briggs, 132 A. 817, 
125 Me. 270. 

18 C.J. p 1188 note 72. 

56. Cal.—Oles v. Kahn Bros., 253 
P. 158, 81 C.A. 76. 

Ky.—Ward v. Rice, 292 S.W. 508, 218 
Ky. 805. 

Admission of allegations of answer 
on motion to dismiss see infra § 71. 

57. Mich.—Harrington v. Sheldon, 
163 N.W. 64, 196 Mich. 388. 

18 C.J. p 1188 note 73. 

58. IT.S.—Harold v. Baltimore & O. 

R. Co., Ohio, 133 F. 384, 60 C.C.A. 
446. 

Iowa.—State v. De Kruif, 34 N.W. 
607, 72 Iowa 488. 

Bill of particulars 

(1) Where the precise meaning of 
a complaint pleading the legal effect 
of a contract sued on was clear, de¬ 
fendant's remedy to limit the issues 
or to prevent surprise was by mo¬ 
tion for a bill of particulars, and not 
by motion to dismiss the complaint. 
N.Y.—Murphy v. New York Yellow 

Cab Co. Sales Agency, 201 N.Y.S. 
493, 207 App.Div. 820. 

(2) Failure of petition to set 
forth sufficient circumstances con¬ 
stituting alleged fraud to apprise 
defendant of nature of plaintiff’s 
proposed proof should he corrected 
by bill of particulars, but did not 
require dismissal of cause of action. 
N.Y.—Hillman v. Hillman, 69 N.Y. 

S. 2d 134, affirmed 79 N.Y.S.2d 325, 
273 App.Div. 960. 

59. Ga.—Phillips v. Phillips, 85 S.E. 
2d 427, 211 Ga. 305. 

Ind.—Wayne Pump Co. v. Depart¬ 
ment of Treasury, Gross Income 
Tax Division, 110 N.E.2d 284, 232 
Ind. 147—Yelton v. Plantz, 77 N.E. 
2d 895, 226 Ind. 155. 

Me.—Stanley v. Inhabitants of 
Town of Sangerville, 109 A. 189, 
119 Me. 26, 9 A.L.R. 348—Little¬ 
field v. Maine Cent. R. Co., 71 A. 
657, 104 Me. 126. 

18 C.J. p 1189 note 75. 
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Petition not setting forth cause of 
action 

If defendant fails to demur to a 
petition which does not set forth a 
cause of action, he may still attack 
it by a motion to dismiss it any 
time before verdict. 

Ga.—Harbin v. Hunt, 105 S.E. 842, 
151 Ga. 60. 

Hughes v. Weekley Elevator Co., 
138 S.E. 633, 37 Ga.App. 130. 

60. Ga.—Phillips v. Phillips, 85 S. 
E.2d 427, 211 Ga. 305. 

Pa.—McKee v. Thompson, 1 Add. 24. 
Vt.—Alexander v. Fairfax School 
Dist. No. 6, 19 A. 995, 62 Vt. 273. 

61. N.H.—Smith v. Piermont, 31 N. 
H. 343. 

S.D.—Thomas v. Issenhuth, 100 N.W. 
436, 18 S.D. 303. 

62. Neb.—Person v. Armour & Co., 
192 N.W. 125, 109 Neb. 648. 

63. Idaho.— Corpus Juris Secundum 
cited in Perry v. Perkins, 245 P.2d 
405, 406, 73 Idaho 4, followed in 
245 P.2d 410, 73 Idaho 13. 

Neb.—Feight v. Mathers, 46 N.W.2d 
492, 153 Neb. 839—Person v. 

Armour & Co., 192 N.W. 125, 109 
Neb. 648. 

64. Minn.—McMath v. Parsons, 2 N. 
W. 703, 26 Minn. 246. 

18 C.J. p 1189 note 78. 

Where plaintiff testified to every 
essential fact alleged in the com¬ 
plaint, the court should not have dis¬ 
missed for want of verification. 

La.—Rogers v. Blitz, App., 161 So. 
613. 

65. Iowa.—Smith v. Watson, 28 
Iowa 218. 

Neb.—Jansen v. Mundt, 30 N.W- 53, 
20 Neb. 320. 

66. N.Y.—Commercial Bank v. Pfeif¬ 
fer, 22 Hun 327. 

Wash.—Boyce v. Chicago, M. & P. S. 

R. Co., 144 P. 27, 82 Wash. 204. 

18 C.J. p 1189 note 80. 

67. IT.S.—Thompson v. Gatlin, Ind.. 
58 F. 534, 7 C.C.A. 351. 

18 C.J. p 1189 note 8L 
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of verification without leave to amend, a dismissal 
of the suit follows as a matter of course. 68 

Objections relating to reply . A complaint should 
not be dismissed because of plaintiff’s failure to re¬ 
ply to defendant’s answer, 69 or because of an 
amendable defect in the reply. 70 

b. Delays or Omissions in Piling or Serving 

Delay op omission in filing or serving pleadings within 


27 c.j.a 

the time and manner prescribed by law is usually a 
ground for dismissal op Judgment as In case of a non¬ 
suit op non prosequitur, unless good cause fop the default 
is shown. 

Delay or omission in filing or serving pleadings 
within the time and manner prescribed by statute, 
rules of practice, or order of court is usually a 
ground for dismissal or judgment as in case of a 
nonsuit or non prosequitur, 71 unless good cause for 
the default is shown; 72 and this rule applies to an 


68. Or.—Clark v. Clark, 159 P. 969, 
81 Or. 405. 

69. Ohio.—First Nat. Bank v. Fish¬ 
er, 12 Ohio N.P..N.S., 269. 

Where facts avoiding' a special 

plea appear in the complaint^ plain¬ 
tiffs failure to reply to such plea is 
not a ground for dismissal. 

Ky.—Hughes v. R. O. Campbell Coal 
Co., 258 S.W. 671, 201 Ky. 839. 

70. N.Y.—Daily v. Dunn, 10 N.Y.S. 
2d 804, 256 App.Div. 1043. 

71. Ill.—Ruedger v. Toledo, P. & W. 
Ry. Co., 247 Ill.App. 388. 

Iowa.—Chandler Pump Co. v. Cronin, 
215 N.W. 721, 205 Iowa 25—Sioux 
County v. Kosters, 191 N.W. 315, 
194 Iowa 1300. 

Md.—Lange v. Board of Education 
of Cecil County, to Use and Benefit 
of International Business Machines 
Corp., 37 A.2d 317, 183 Md. 255. 
N.Y.—Blasser v. Morrisania Milk Co., 
276 N.Y.S. 883, 243 App.Div. 281. 

Shofi v. Hoy, 117 N.Y.S.2d 214— 
Roth v. Perry, 158 N.Y.S.2d 122. 
N.C.—-Samuel H. Shearer & Son v. 

Herring, 127 S.E. 519, 189 N.C. 460. 
Pa.—Hale v. Uhl, 143 A. 115, 293 Pa. 
454. 

Dalrymple v. Philadelphia 
Suburban Cleaners, 67 Pa.Dist. & 
Co. 395, 35 Del.Co. 470—Walsh v. 
Scranton Spring Brook Water Serv¬ 
ice Co., Com.Pl., 52 Lack.Jur. 127— 
Shamburger v. City of Scranton, 
19 FaJDist. & Co. 580, 34 Lack.Jur. 
133, 47 York Leg.Rec. 136—Ed¬ 
wards v. Western Maryland R. Co., 
29 Pa.Dist. 239, 33 York Leg.Rec. 
97, reversed on other grounds 111 
A. 250, 268 Pa. 228—Butchko v. 
Sovereign Camp, W. O. W., 34 Luz. 
Leg.Reg. 187—Bush v. Bryant, 34 
Luz.Leg.Reg. 73—Charviski v. 

Central R. R. of N. J., 32 Luz.Leg. 
Reg. 40—Simons v. East Penn 
Transp. Co., 6 Sch.Reg. 166—Long- 
acre v. Seitzinger, 6 Sch.Reg. 8. 
Tenn.—Whitson v. Southern Ry. Co., 
189 S.W.2d 823, 183 Tenn. 15- 
Morrow v. Malone, 37 Tenn. 642, 
5 Snead 642. 

W.Va.—Megna v. Monongahela 

Transport Co., 158 S.E. 283, 110 W. 
Va. 354. 

18 C.J. P 1189 note 86—49 C.J. p 653 
note 91. 

Buie of court not mandatory 
A rule of court prescribing dis¬ 


missal unless the declaration is filed 
within a certain time is not manda¬ 
tory but is simply a privilege grant¬ 
ed to defendant to have the case 
dismissed on motion. 

Fla.—Daniell v. Campbell, 101 So. 

35, 88 Fla. 63. 

18 C.J. p 1189 note 86. 

Computation of time 

(1) The phrase “second term of 
court” within the meaning of a stat¬ 
ute providing for judgment as in 
case of nonsuit on delayed filing of 
declaration means next term after 
the term to which the process which 
became effective by service is re¬ 
turnable. 

Ill.—Fowler v. Chicago Daily News 

Co., 207 Ill.App. 162. 

(2) A statute providing for a dis¬ 
missal of an action unless a declara¬ 
tion is filed within a specified time 
has been held not applicable during 
the time that the cause is before 
arbitrators. 

Pa.—McCall v. Crousillat, 2 Serg. & 

R., Pa., 167. 

Notice controlling as to date of fil¬ 
ing 

A defendant has the right to rely 
on the terms of the notice which is 
served on him, and to demand a dis¬ 
missal of the action on failure of 
plaintiff to file the petition within 
the time named in the notice. 

Iowa.—Sioux County v. Kosters, 191 

N.W. 315, 194 Iowa 1300. 

Extension of time 

(1) Where orders extending time 
were regularly entered until the date 
of filing, the trial court was not re¬ 
quired to dismiss action for failure 
to file complaint within time. 

N.C.—Hines v. Lucas, 142 S.E. 319, 

195 N.C. 376. 

(2) Where defendant has been duly 
served with summons together with 
a copy of order extending time for 
filing complaint, and within time 
complaint is properly filed with copy, 
defendant is in court and plaintiff’s 
cause may not be summarily dis¬ 
missed for lack of service of proc¬ 
ess. 

N.C.—Braswell v. Atlantic Coast 

Line R. Co., 65 S.E.2d 226, 233 N.C. 

640. 

Judgment for defendant not auto¬ 
matic 

(1) The fact that the term at 
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which defendants* motion to make 
the petition more definite and certain 
was sustained so as to require the 
filing of an amended petition expired 
before the amendment was made did 
not ipso facto work a judgment in 
favor of defendants. 

Mo.—Southwest Nat. Bank of Kansas 
City of McDermand, App., 137 jg 
W. 121 , 

i 

( 2 ) Under statute authorizing 
judge in his discretion to enlarge 
time for pleading, defendant in ac¬ 
tion for fraud was not entitled to 
have action dismissed as matter of 
right for failure on part of plaintiff 
to file complaint in time. 

N.C.—Early v. Eley, 91 S.E.2d 919 
243 N.C. 695. 

Time not prescribed 
Where order directing amendment 
of complaint contained no provision 
as to time within which service was 
to be made on opponents and delay- 
in serving complaint was due part¬ 
ly to fact that plaintiff’s counsel had 
been absorbed in handling other com¬ 
plicated cases, action of trial court 
in dismissing summons and com¬ 
plaint for failure to serve amended 
complaint over period of eleven 
months, even if within court’s power, 
would be abuse of discretion, par¬ 
ticularly in view of provision for 
perpetuation of testimony of aged or 
infirm witnesses, and fact that right 
of action would survive against de¬ 
ceased defendants; and filing of 
amended complaint would not consti¬ 
tute “performing a condition” within 
court rule providing that, where mo¬ 
tion shall be granted on performance 
of any condition, party shall have 
twenty days within which to comply. 
S.C.—White v. Harby, 179 S.E. 671, 
176 S.C. 36. 

72. Pa.—Malewski v. U-Drive-It Co., 
Inc., 14 Pa.Dist. & Co. 270, 26 Luz. 
Leg.Reg. 32—Farrell v. Pennsyl¬ 
vania Coal Co., 29 Pa.Dist. 218, 20 
Luz.Leg.Reg. 247—Wynne v. L. & 
W, V. R. R. Co., 29 Pa.Dist. 84, 
20 Luz.Leg.Reg. 205, 68 Pittsb.Leg. 
J. 112—Byrne v. McCann, 24 Pa. 
Dist. 1070, 44 Pa.Co. 1—Charviski 
v. Central R. R. of N. J., 32 Luz. 
Leg.Reg. 40—Simons v. East Penn 
Transp. Co., 6 Sch.Reg. 166—Long- 
acre V. Seitzinger, 6 Sch.Reg. 8. 

18 C.J. p 1190 note 87. 
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omission or unreasonable delay in filing a reply to 
defendant’s plea or answer, 73 and to a failure to 
amend the complaint within the time limited by an 
order of the court, 74 or within a limited time after 
a demurrer has been sustained. 75 An omission to 
hold court does not excuse a failure to file at that 
term pleadings which may be filed with the clerk; 76 
but the right of defendant to a dismissal for plain¬ 
tiff’s failure to file his pleadings within the time re¬ 
quired may be waived, 77 as by filing an answer, 75 
or where he appears specially only to demand a 
copy of the complaint that he might be advised of 
the nature of the alleged cause of action. 79 A fail¬ 
ure to plead to special pleas is not ground for a 
nonsuit, where trial may be had on other issues 
pleaded. 80 

Failure to file obligations sued on or bill of par¬ 
ticulars\ According to decisions under some stat¬ 
utes, it is not sufficient ground for dismissal that 
plaintiff has failed to file with his declaration a 
copy of the obligation or record sued on. 81 Accord¬ 
ing to decisions under other statutes, where an in¬ 
strument on which an action is founded is not filed 
and no reason is given for not filing it, unless it is 
alleged to be lost or destroyed, defendant may after 
answer move for a dismissal or require the party 
to file it. 82 Although there cannot be a dismissal 


DISMISSAL & NONSUIT § 64 

on a mere failure to file a bill of particulars 83 where 
such particulars are given with abundant fullness 
in other matters of record, 84 yet a failure to file 
such a bill in disobedience of the order of the court 
may be a ground therefor 85 within the sound discre¬ 
tion of the court. 85 - 5 

c. Variance 

A material variance between the writ and declara¬ 
tion, or between the pleading and proof, may be a 
ground for a dismissal or nonsuit. 

According to some authorities a material vari¬ 
ance between the writ and declaration may be 
ground for a motion to dismiss, 86 in the absence of 
a motion to amend; 87 but it has been held by oth¬ 
ers that defendant is required to look to the com¬ 
plaint, and not to the summons or writ, for the pur¬ 
pose of determining the cause of action against 
him, and that a variance between the cause of ac¬ 
tion as stated in the complaint and in the summons 
or writ will not entitle defendant to a dismissal of 
the complaint, 88 especially where the summons and 
complaint are served together so that a variance 
cannot mislead defendant. 89 

Complaint and replication . A variance between 
the complaint and the replication is not a valid 
ground for a dismissal or a nonsuit. 30 


Reason for long* delay not given 
Tenn.—Whitson v. Southern Ry. Co., 
189 S.W.2d 823, 183 Tenn. 15. 

73. Ill.—Kaufman v. Goldman, 126 
N.E.2d 730, 6 Ill.App.2d 207. 

N.J.—Ross v. C. D. Mallory Corp., 37 
A.2d 766, 132 N.J.Law 1. 

Va.—Norfolk & W. R. Co. v. Coffey, 
51 S.E. 729, 52 S.E. 367, 104 Va. 
665. 

18 C.J. p 1190 note 88. 

74. Iowa.—Peterson & Frost v. 
Kissell, 125 N.W. 808, 142 Iowa 
516. 

Neb.—Bushnell v. Thompson, 274 N. 

W. 453, 133 Neb. 115. 

N.M.—Lasswell v. Kitt, 70 P. 561, 
11 N.M. 459. 

Tex.—Waters v. Victoria Independent 
School Dlst., Civ.App., 279 S.W.2d 
695. 

18 C.J. p 1190 note 89. 

75. Cal.—Saddelmire v. Stockton 
Sav. & Loan Soe., 79 P. 381, 144 C. 
650. 

76. Ill.—Downey v. Smith, 13 Ill. 
671. 

Tenn.—Morrow v. Malone, 5 Sneed 
642. 

77. Iowa.—Sioux County v. Fosters, 
191 N.W. 315, 194 Iowa 1300. 

Pa.—Somerset County v. Upper Tur- 
keyfoot Township, 29 Pa.Dist. & 
Co. 717, 8 Som.Leg.J. 284. 


78. S.C.—Murchison v. Atlantic 

Coast Line R. Co., 74 S.E. 749, 91 
S.C. 325. 

79. N.Y.—Muslusky v. Lehigh Val¬ 
ley Coal Co., 159 N.Y.S. 571, 96 
Misc. 68, 

80. Ala.—McAden v. Gibson, 5 Ala. 
341. 

Iowa.—Roberts v. Albright, 2 Greene 
120 . 

18 C.J. p 1190 note 94. 

81. Ill.—Howe v. Frazer, 7 N.E. 
481, 117 Ill. 191—Hopkins v. Wood¬ 
ard, 75 Ill. 62. 

82. Ill.—Staley v. Illinois Thresh- 
ermen’s Mutual Ins. Co., 246 Ill. 
App. 279. 

Ky.—Fuson v. Henderson, 77 S.W.2d 
8, 256 Ky. 729. 

Mo.—Simmons v. Universal Life Ins. 
Co., 61 S.W.2d 382, 227 MoApp. 
1238. 

18 C.J. p 1191 note 10. 

83. Ga.—Hill v. Harris, 75 S.E. 518, 
11 Ga.App. 358. 

N.C.—Casey v. East Carolina Ry., 152 
S.E. 38, 198 N.C. 432. 

Wash,—In re Bowman's Estate, 16 
F.2d 621, 170 Wash. 350. 

84. Cal.—Bell v. Solomons, 121 P. 
377, 162 C. 105. 

Mich.—Gibbs v. Detroit Super. Judge, 
19 N.W. 162, 53 Mich. 496. 

18 C.J. p 1191 note 12. 
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85. U.S.—Botkins v. Sorter, D.C.La., 
29 F.Supp. 991. 

Conn.—McCarthy v. Thames Dyeing 
& Bleaching Co., 36 A.2d 739, 130 
Conn. 652. 

Mass.—Nickerson v. Glines, 107 N.E. 

942, 220 Mass. 333. 

18 C.J. p 1191 note 13. 

85.5 R.I.—Levy v. Gerhard, 60 A.2d 
494, 74 R.I. 288, 4 AL.R.2d 345. 

86. Ill.—Windett v. Hamilton, 52 
Ill. 180. 

18 C.J. p 1190 note 96. 

A variance not brought to notice 
of court by pleading, although it may 
be a ground for a new trial, is not 
a ground for a nonsuit or discon¬ 
tinuance. 

Ala.—Palmer v. Lesne, 3 Ala. 741. 

18 C.J. p 1190 note 95. 

87. Ill.—-Windett v. Hamilton, 52 Ill. 
180. 

88. Pa.—McKee v. Thompson, Add. 
24. 

18 C.J. p 1190 note 98. 

89. N.Y.—Brown v. Eaton, 37 How. 
Pr. 325. 

90. N.C.—Berry v. Hyde County 

Land & Lumber Co., Ill S.E. 707, 
183 N.C. 384. . 
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Pleading and proof . A material variance between 
the pleading and proof may be ground for a mo¬ 
tion to dismiss or for a nonsuit, 91 unless the vari¬ 
ance is curable by amendment, 92 and the complaint 
is amended so as to conform to the proof, 93 or unless 
defendant’s counsel disclaims that he has been mis¬ 
led thereby, 94 or does not object to the admission 
of the evidence. 95 An immaterial variance between 
the pleading and the proof, however, is not cause for 
dismissal or nonsuit, 96 and, where a complaint sets 
forth two or more causes of action, it should not be 
dismissed if there is proof sufficient to substantiate 
any one of them. 97 


27 C.J.s; 

65(1). - Want of Prosecution 

a. In general 

b. Power of court 

a. In General 

It Is the duty of the plaintiff to prosecute his case 
with due diligence, and an action may be dismissed or a 
nonsuit granted for his failure to do so. 

The same public policy which requires that ac¬ 
tions be seasonably instituted requires that they be 
diligently prosecuted, 98 and the mere institution of 
an action does not of itself relieve a person from a 
charge of laches or inexcusable delay. 99 It is the 


91. Cal.—Lewis v. South San Fran¬ 
cisco Yellow Cab Co. f 210 P.2d 62, 
93 C.A.2d 849. 

Cordes v. Paulson, 248 P. 546, 

78 C.A. 90. 

Ga.—Overby v. Phelps, 103 S.E. 431, 
150 Ga. 293. 

N.C.—Lucas v. White, 102 S.E.2d 387, 
248 N.C. 38—Brady v. Nehi Bev¬ 
erage Co., 86 S.E.2d 901, 242 N.C. 
32—Bank of Wadesboro v. Caudle, 

79 S.E.2d 723, 239 N.C. 270— 

Wilkins v. Commercial Finance Co., 
75 S.E.2d 118, 237 N.C. 396, rehear¬ 
ing denied 76 S.E.2d 164, 238 N.C. 
745—Stafford v. Yale, 44 S.E.2d 
872, 228 N.C. 220. 

Pa.—Freeman v. Pittsburgh Rys. 
Co., 152 A. 546, 301 Pa. 490. 

Zullinger v. Grebe, 72 Pa.Super. 
209. 

18 C.J. pll90 note 1. 

Dismissal or nonsuit on failure of 
proof see Trial §§ 238-248. 
Variance between allegations and 
proof in general see Pleading § § 
531-546. 

How determined 

Entire pleadings and evidence must 
be considered in determining wheth¬ 
er variance is substantial, warrant¬ 
ing nonsuit. 

Pa.—Freeman v. Pittsburgh Rys. Co., 
152 A. 546,301 Pa. 490. 

92. Me.—Rumford Nat. Bank v. 
Arsenault, 79 A. 986, 108 Me. 241. 

N.J.—Baker v. Fogg & Hires Co., 112 
A. 406, 95 N.J.Law 230. 

“A material variance is ground 
for nonsuit . . . unless the 
pleader obtains leave to amend his 
pleading so as to make it conform to 
the proof.” 

Cal.—Cordes v. Paulson, 248 P. 546, 
560, 78 C.A. 90. 

Failure to request amendment 

Cal.—Lewis v. South San Francisco 
Yellow Cab Co., 210 P.2d 62, 93 
C.A.2d 849. 

93. Ariz.—White v. Hamilton, 299 
P. 124, 38 Ariz. 256. 


Ill.—Leffers v. Hayes, 64 N.E.2d 768, 
327 Ill.App. 440. 

18 C.J. p 1190 note 3. 

Pleading and opening statement 
Plaintiff should be allowed to 
amend, if there is variance between 
pleading and opening statement. 

N.Y.—Wiren v. Long Island R. Co., 
226 N.Y.S. 103, 222 App.Div. 812. 

94. N.Y.—Lundine v. Callaghan, 81 
N.Y.S. 1052, 82 App.Div. 621. 

95. Wash.—Cremidas v. Dallas, 157 
P. 1084, 91 Wash. 441. 

96. U.S.—Transmarine Corporation 
v. Charles H. Levitt & Co., C.C.A. 
N.Y., 25 F.2d 275. 

Ga.—Hixon v. Cubine, 185 S.E. 714, 
182 Ga. 446. 

Mont.—Wilcox v. Newman, 190 P. 
138, 58 Mont. 54. 

N.Y.—Matthews v. Heath, 96 N.Y.S. 
2d 772, 277 App.Div. 809. 

Gomez v. Loumat Realty Corp., 
78 N.Y.S.2d 772. 

Pa.—Freeman v. Pittsburgh Rys. Co., 
152 A. 546, 301 Pa. 490. 

18 C.J. p 1190 note 6. 

97. N.Y.—Levy v. Gersten, 94 N.Y. 
S.2d 484, 196 Misc. 255. 

N.D.—Barbknecht v. Great Northern 
Ry. Co., 212 N.W. 776, 55 N.D. 104. 
Allegations as to one cause stricken 
Complaint sufficiently alleging 
one cause of action should not be 
dismissed, although allegations re¬ 
lating to first cause of action which 
distinguish it from second are 
stricken. 

N.D.—Barbknecht v. Great Northern 
Ry. Co., supra. 

98. Colo.—Koon v. Barmettler, 301 
P.2d 713. 

Pa.—Hruska v. Gibson, 175 A. 514, 
316 Pa. 518. 

Brown v. Brown, 50 Pa.Dist. & 
Co. 688, 7 Fay.L.J. 18—Rashinsky 
v. North River Ins. Co. of N. Y„ 
Com.Pl., 67 Dauph.Co. 329—Antonio 
v. Sharpe, 7 Sch.Reg. 221. 

“The spirit of our laws and pub¬ 
lic policy require reasonable dili¬ 
gence in bringing litigation to a 
close.” 


Minn.—Davis v. Northern Pac. Ry 
Co., 229 N.W. 86, 87, 179 Minn. 225.' 
Action in. default 

Duty to proceed with an action 
which is in default is as great as in 
one at issue. 

Wis.—Schleif v. Defnet, 42 N.W.2d 
926, 257 Wis. 170, certiorari denied 
71 S.Ct. 620, 341 U.S. 908, 95 L.Ed. 
1346. 

Degree of diligence 

Diligence required of a layman, 
who had been personally advised by 
court to seek other counsel and be 
prepared for pre-trial conference 
some three months hence, should be 
no less than that exercised by a 
man of ordinary prudence in his im¬ 
portant business affairs, or be labeled 
as inexcusable neglect. 

N.J.—Bowman v. Bambara, 100 A.2d 
357, 28 N.J.Super. 92. 

Purpose of court rule relating to 
dismissal of cases for want of prose¬ 
cution was to prevent protracted 
litigation without just cause. 

Me.—S. D. Warren Co. v. Fritz, 25 A. 
2d 645, 138 Me. 279. 

99. Colo.—Yampa Valley Coal Co. 
v. Velotta, 263 P. 717, 83 Colo. 
235. 

Minn.—Wheeler v. Whitney, 194 N. 

W. 777, 15C Minn. 362. 

Okl.—Dardenne v. Daniels, 56 P.2d 
793, 176 Okl. 557. 

Delay in institution of action as 
ground for dismissal see supra § 
56. 

Negligence in prosecuting suit in 
equity as constituting defense see 
Equity § 115. 

Diligent prosecution Is a matter 
of public policy as well as of pri¬ 
vate concern to the litigants. 

Cal.—City of Los Angeles v. Superior 
Court of California in and for Tuo¬ 
lumne County, 197 P. 79, 185 C. 405. 
Fla.—May v. State ex rel. Ervin, 96 
So.2d 126—Elmer A. Yelvington & 
Son v. Sheridan, 65 So.2d 44. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609 —Reed 
v. First Nat. Bank of Gardiner, 241 
P.2d 109, 194 Or. 45. 
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duty of plaintiff to prosecute his case with due dili- Thus an action may be dismissed or a nonsuit grant- 
gence, 1 and, if he fails in this duty, the consequences ed for the failure of plaintiff to prosecute it with 
are the same as though no action had been begun. 2 due diligence, 3 although the statute of limitations 


1. U.S.—Sweeney v. Anderson, C.C.A. 
Kan., 129 F.2d 756. 

Ala.—-Ex parte Whitehead, 199 So. 
876, 29 Ala.App. 583, certiorari de¬ 
nied Ex parte Whisler, 199 So. 
879, 240 Ala. 447. 

Ariz.—Price v. Sunfield, 112 P.2d 210, 
57 Ariz. 142. 

Cal.—Raggio v. Southern Pac. Co., 
185 P. 171, 181 C. 472. 

Gunner v. Van Ness Garage, 310 
P.2d 32, 150 C.A.2d 342—Wisler v. 
California State Bd. of Account¬ 
ancy, 288 P.2d 322, 136 C.A.2d 79— 
Netzley v. Hillstrom, 265 P.2d 57, 
122 C.A.2d 417—Gurst v. San Diego 
Transit System, 258 P.2d 1109, 119 
C.A.2d 51—Hadges v. Iverson, 212 
P.2d 917, 95 C.A.2d 436—Smith v. 
Wiget, 171 P.2d 563, 75 C.A.2d 591— 
Schultz v. Schultz, 161 P.2d 36, 
70 C.A.2d 293—Cohn v. Rosenberg, 
144 P.2d 399, 62 C.A.2d 140— 

Bronger v. Polytechnic School of 
Beauty Culture, 141 P.2d 480, 60 
C.A.2d 656—Gray v. Bybee, 141 P. 
2d 32, 60 C.A.2d 564—Jackson v. 
Thompson, 118 P.2d 31, 47 C.A2d 
405—Inderbitzen v. Lane Hospital, 
61 P.2d 514, 17 C.A.2d 103—Crag- 
hill v. Ford, 16 P.2d 343, 127 C. 
A. 661—Steinbauer v. Bondesen, 
14 P.2d 106, 125 C.A 419. 

Colo.—Johnson v. Westland Theatres, 
Inc., 187 P.2d 932, 117 Colo. 346— 
Koon v. Barmettler, 301 P.2d 713, 
134 Colo. 221. 

D.C.—Steele v. General Baking Co., 
Mun.App., 101 A.2d 845. 

Ill.—Epley v. Epley, 160 N.E. 113, 
328 Ill. 582. 

Svela v. Bloch, 14 N.E.2d 299, 
294 Ill.App. 515. 

Me.—S. D. Warren Co. v. Fritz, 25 
A.2d 645, 138 Me. 279. 

Mo.—Corpus Juris Secundum quoted 
in St. Ferdinand Sewer Dist. of 
St. Louis County v. Turner, App., 
208 S.W.2d 85, 87. 

Mont.—State ex rel. Johnston v. Dis¬ 
trict Court, Lewis & Clark County, 
319 P.2d 957. 

N.M.—Pettine v. Rogers, 321 P.2d 638, 
63 N.M. 457—Emmco Ins. Co. v. 
Walker, 260 P.2d 712, 57 N.M. 525. 

N.V.—Balaka v. Stork Restaurant, 
Inc., 161 N.Y.S.2d 735, 3 AD.2d 
857. 

N.C.—Wynne v. Conrad, 17 S.E.2d 
514, 220 N.C. 335. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609—Reed 
v. First Nat. Bank of Gardiner, 
241 P.2d 109, 194 Or. 45. 

Pa.—Hruska v. Gibson, 175 A. 514, 
316 Pa. 518—Potter Title & Trust 
Co. v. Frank, 148 A 50, 298 Pa. 
137. 

Houck v. New Holland Borough, 
Com.Pl. f 51 Pa-Dist. & Co. 514, 49 


Lanc.L.Rev. 210—Messersmith v. 
Thomas, Com.Pl., 8 Sch.Reg. 59— 
Silvestri v. Brennan, Com.Pl., 26 
West.L.J. 35—Peoples Savings & 
Trust Co. v. Nescopeck M. F. L Co., 
Com.Pl., 38 Luz.Leg.Reg. 70. 

S.D.—Potts v. Starr, 72 N.W.2d 924. 
Tex.—Callahan v. Staples, 161 S.W.2d 
489, 139 Tex. 8. 

Vise v. Foster, Civ.App., 247 S.W. 
2d 274, error refused no reversible 
error. 

Wash.—State ex rel. Washington 
Water Power Co. v. Superior Court 
for Chelan County, 250 P.2d 536, 
41 Wash.2d 484—State ex rel. Lyle 
v. Superior Court for Pierce Coun¬ 
ty, 102 P.2d 246, 3 Wash.2d 702. 
Wyo.—Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 18 P.2d 623, 45 
Wyo. 265, rehearing denied 21 P.2d 
834, 45 Wyo. 265. 

A client, as well as his attorney, 
must exercise due diligence in prose¬ 
cution or defense of litigation. 

Ky.—Gorin v. Gorin, 167 S.W.2d 52, 
292 Ky. 562. 

Defendant is entitled to as speedy 
a disposition of the case as is con¬ 
sistent with his and plaintiff's rights. 
Colo.—Tampa Valley Coal Co. v. Ve- 
lotta, 263 P. 717, 83 Colo. 235. 

A court may require plaintiff to 
exercise reasonable diligence in pros¬ 
ecution of his case. 

Ariz.—Hartford Accident & Indem¬ 
nity Co. v. Sorrells, 69 P.2d 240, 
50 Ariz. 90. 

Whether acting as a representa¬ 
tive or an Individual, one bringing 
another into court should prosecute 
claim with reasonable diligence. 

Pa.—Potter Title & Trust Co. v. 

Frank, 148 A 50, 298 Pa. 137. 

Due diligence to have demurrer de¬ 
termined 

Cal.—Hayward Lumber & Investment 
Co. v. Greenwalt, 12 P.2d 445, 215 
C. 655. 

Claimant asserting lien, since it af¬ 
fects title to realty and possible 
rights of subsequent good-faith pur¬ 
chasers, is bound to prosecute his 
cause with good faith and reason¬ 
able diligence. 

Wis.— Bur nham Bros. Brick Co. v. 
Riesen, 203 N.W. 332, 186 Wis. 523. 
After stipulation dropping case 
from calendar, plaintiff was still re¬ 
quired to see that action was timely 
brought to trial. 

Cal.—Prudential Ins. Co. of Amer¬ 
ica v. Superior Court in and for 
City and County of San Francisco, 
4 P.2d 294, 117 C.A 528. 

2. Colo.—Tampa Valley Coal Co. v. 
Velotta, 263 P. 717, 83 Colo. 235. 

Mo.— Corpus Juris Secundum quoted 
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[ in St. Ferdinand Sewer Dist. of 
St. Louis County v. Turner, App., 
208 S.W.2d 85, 87. 

Okl.—D&rdenne v. Daniels, 56 P.2d 
793, 176 Okl. 557. 

Or.—Reed v. First Nat. Bank of 
Gardiner, 241 P.2d 109, 194 Or. 45. 
Failure to prosecute may he con¬ 
sidered as an abandonment of the 

tribunal as a forum. I 

Ohio.—Aluminum Industries v. Egan, 
22 N.E.2d 459, 61 Ohio App. 111. 

Failure to prosecute operates as dis¬ 
continuance 

Ga.—Ellard v. Simpson, 142 S.E. 855, 
166 Ga. 278. 

3. U.S.— Corpus Juris cited in Hicks 
v. Bekins Moving & Storage Co., 
C.C.A.Wash., 115 F.2d 406, 408. 

Ala.—Hall v. Proctor, 194 So. 675, 
239 Ala. 211. 

Ariz.—Brown v. Haymore, 32 P.2d 
1027, 43 Ariz. 466—Paul v. Paul, 
238 P. 399, 28 Ariz. 598—Toung 
Mines Co. v. Blackburn, 196 P. 167, 
22 Ariz. 199. 

Ark.—Chandler v. Furlow, 192 S.W.2d 
764, 209 Ark. 852—Thompson v. 
Foote, 134 S.W.2d 11, 199 Ark. 474 
—Chalkey v. Henley, 12 S.W.2d 18, 
178 Ark. 635. 

Cal.—Raggio v. Southern Pac. Co., 
185 P. 171, 181 C. 472. 

Cohn v. Rosenberg, 144 P.2d 399, 
62 C.A 2d 140—Martin v. Gibson, 
119 P.2d 1012, 48 C.A2d 449— 

Craghill v. Ford, 16 P.2d 343, 127 
C.A 661—Steinbauer v. Bondesen, 
14 P.2d 106, 125 C.A 419—Ober- 
kotter v. Spreckels, 221 P. 698, 64 
C.A 470—Althouse v. Provident 
Mut. Building-Loan Ass’n, 209 P. 
1018, 59 C.A 31—Wisnom v. Mc¬ 
Carthy, 192 P. 337, 48 C.A. 697. 

Colo.—Tampa Valley Coal Co. v. Ve¬ 
lotta, 263 P. 717, 83 Colo. 235. 

D.C.—Sokolin v. Estes, 131 F.2d 351, 
76 U.S.App.D.C. 357. 

Fla.—State ex rel. Crocker, 143 So. 
346, 106 Fla. 323. 

Ga.—Ellard v. Simpson, 142 S.E. 855, 
166 Ga. 278. 

in.— Epley v. Epley, 160 N.E. 113, 
328 HI. 582—Larkin v. Wiley, 143 
N.E. 836, 312 Ill. 268—Daly v. 
City of Chicago, 129 N.E. 139, 
295 Ill. 276. 

Lindbl&d v. Kovacheff, 74 N.E.2d 
721, 332 IlLApp. 280—Marshall v. 
B. F. Goodrich Co., 60 N.E.2d 651, 
325 IlLApp. 623—Blackman v. Illi¬ 
nois Cent. R. Co., 52 N.E.2d 825, 
321 Ill-App. 310—Heise v. Wright, 
44 N.E.2a 339, 316 IlLApp. 159— 
Svela v. Bloch, 14 N.E.2d 299, 294 
Ill.App. 515—Stewart v. Chicago A 
A. R. Co., 207 IlLApp. 549. 

Kan.—Nelson v. Hoskinson, 189 P. 
165, 106 Kan. 601. 
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Me.—Munsey v. Groves, 117 A.2d 64, 
151 Me. 200. 

Mass.—Curley v. Boston Herald- 
Traveler Corp., 49 N.E.2d 445, 314 
Mass. 31. 

Mich.—Jackson v. Fitzgerald, 67 N.W. 
2d 471, 341 Mich. 55. 

Minn.—General Minn. Utilities Co. v. 
Carlton County Co-op. Power Ass’n, 
22 N.W.2d 673, 221 Minn. 510— 
Helmer v. Nagle, 277 N.W. 359, 
202 Minn. 59—Davis v. Northern 
Pac. Ry. Co., 229 N.W. 86, 179 
Minn. 225—Wheeler v. Whitney, 
194 N.W. 777, 156 Minn. 362. 

Mo.—Guhman v. Grothe, 142 S.W.2d 
1, 346 Mo. 427. 

Corpus Juris Secundum quoted in 
St. Ferdinand Sewer Dist. of St. 
Louis County v. Turner, App., 208 
S.W.2d 85, 87. 

Mont.—Corpus Juris Secundum cited 
in State ex rel. Johnstone v. Dis¬ 
trict Court, Lewis & Clark County, 
319 P.2d 957, 959—Kujich v. Lillie, 
260 P.2d 383, 127 Mont. 125— 

Smotherman v. Christianson, 195 
P. 1106, 59 Mont. 202. 

N.J.—Patterson Glass Co. v. Gold¬ 
stein, 129 A. 422, 3 N.J.Misc. 53. 

N.Y.—Goldfare v. Mallin, 160 N.Y.S. 
2d 125, 3 A.D.2d 735, reargument 
denied 161 N.Y.S.2d 828, 3 A.D.2d 
833, appeal dismissed 147 N.E.2d 
245, 3 N.Y.2d 979, 169 N.Y.S.2d 738 
—McGuire v. Weiss, 89 N.Y.S.2d 
196, 275 App.Div. 357—American 
Ry. Express Co. v. Eddy, 226 N.Y. 
S. 749, 222 App.Div. 840. 

Lawrence v. Cowperthwait, 269 
N.Y.S. 486, 150 Misc. 326. 

Aspridy v. Marsocci, 161 N.Y.S. 
2d 274. 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Ohio.—Merkel v. Maybaugh, 17 Ohio 
Supp. 211, 33 Ohio O. 284. 

Okl.—Corpus Juris cited in Baker v. 
Deichman, 94 P.2d 246, 247, 185 
Okl. 452—Dardenne v. Daniels, 56 
P.2d 793, 176 Okl. 557. 

Or.—City of Reedsport v. Hubbard, 
274 P.2d 248, 202 Or. 370—Reed v. 
First Nat. Bank of Gardiner, 241 P. 
2d 109, 194 Or. 45. 

Pa.—Rosenberg v. Silver, 97 A.2d 92, 
874 Pa. 74. 

McMillan v. Philadelphia Coca- 
Cola Bottling Co., 62 Pa.Dist. & Co. 
448—Barclay v. Young, 61 Pa.Dist. 
•& Co. 29—Swedloff v. Palma, 50 Pa. 
Dist. & Co. 706—Edwards v. West¬ 
ern Maryland R. Co., 29 Pa.Dist. 
239, 33 York Leg.Rec. 97, reversed 
on other grounds 111 A. 250, 268 
Pa. 228—Commonwealth v. Crow, 
24 Pa.Dist. 166, 43 Pa.Co. 487— 
Farr v. People’s Coal Co., 10 Pa. 
Dist. & Co. 47, 27 Lack.Jur. 245. 

Eckert y. Knittle, Com.Pl., 39 
Berks Co. 300, 61 York Leg.Rec. 
101—Behrman v. Pennsylvania 
Turnpike Commission, Com.Pl., 59 
Dauph.Co. 11—Schrieber v. Erie 
Lighting Co., 19 Erie Co. 490— 


Buckla v. Home Ins. Co. of N. Y., 
Com.Pl., 56 Lack.Jur. 185—Mahal - 
sky v. Gruber Motor Car Co., Com. 
Pl. f 42 Lack.Jur. 201—Electric City 
Store Fixture & Supply Co. v. 
World Fire & Marine Ins. Co., 40 
Lack.Jur. 175—Mulherin v. Luton, 
33 Luz.Leg.Reg. 259—Charvinski 
v. Central R. R. of N. J., 32 Luz. 
Leg.Reg. 40—Kaufman v. Potter 
Title & Trust Co., Com.Pl., 92 
Fittsb.Leg.J. 27—Wenisch v. Tay¬ 
lor, 86 Pittsb.Leg.J. 395—Chabon v. 
Metropolitan Life Ins. Co., Com.Pl., 
8 Sch.Reg. 16—Antonio v. Sharpe, 7 
Sch.Reg. 221—Chabon v. Metro¬ 
politan Life Ins. Co., 6 Sch.Reg. 
385—Campbell v. McPhail, Com.Pl., 
36 West.L.J. 53—Silvestri v. Bren¬ 
nan, Com.Pl., 26 West.L.J. 35. 

Tenn.—Pilcher v. Carroll, 15 Tenn. 
App. 423. 

Tex.—Ware v. Jones, Com.App., 242 
S.W. 1022. 

Elms v. Giles, Civ.App., 173 S.W. 
2d 264, error denied State v. Stan- 
olind Oil & Gas Co., 174 S.W.2d 
588—Stateler v. Nettles, Civ.App., 
163 S.W.2d 700—Beaudette v. City 
of El Paso, Civ.App., 247 S.W. 895. 
Wash.—Seely v. Gilbert, 134 P.2d 710, 
16 Wash.2d 611. 

W.Va.—Murray v. Roberts, 183 S.E. 
688, 117 W.Va. 44. 

Wis.—Burnham Bros. Brick Co. v. 

Riesen, 203 N.W. 332, 186 Wis. 523. 
Wyo.—Moshannon Nat. Bank v. Iron 
I Mountain Ranch Co., 18 P.2d 623, 
45 Wyo. 265, rehearing denied 21 
P.2d 834, 45 Wyo. 265. 

18 C.J. p 1191 note 14. 

Dismissal for failure to issue or 
serve summons or process see 
supra § 62. 

Laches of petitioner justifying dis¬ 
missal of suit is chargeable, after 
his death, to his widow and children 
who were appointed substituted peti¬ 
tioners and no finding of laches on 
part of substituted petitioners is nec¬ 
essary. 

Hawaii.—You Dong Men v. Cho 
Kyung Ai, 41 Hawaii 574. 

“Neglect” or “failure” 

Failure to note action for trial is 
as much a “neglect” or “failure” 
within practice rule requiring dis¬ 
missal of action without prejudice 
for want of prosecution when plain¬ 
tiff neglects to note action for trial 
within year after issue has been 
joined when failure is caused by in¬ 
advertence or prompted by honest 
motives, as it is if brought about by 
bad faith. 

Wash.—State ex rel. Woodworth & 
Cornell v. Superior Court for King 
County, 113 P.2d 527, 9 Wash.2d 
37. 

Abandonment 

(1) On plaintiff’s abandonment of 
suit, it should have been dismissed. 
Mich.—Peczeniuk v. Danielak, 269 N. 
W. 125, 277 Mich. 151. 
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(2) Where plaintiff's attorney 0 f 
record announced that he had aban¬ 
doned the case, the court was jus¬ 
tified in making an order of discon¬ 
tinuance on defendant’s motion 
therefor. 

S.C.—Cusack v. Southern R. Co., 
Carolina Division, 107 S.E. 30 lie 
S.C. 143. 

Refusal to proceed 

(1) A dismissal or nonsuit is 
proper where plaintiff refuses to 
proceed with the prosecution of his 
case. 

U.S.—Hooper v. Shorr, C.C.A.I1L, no 
F.2d 446. 

Ark.—Hodges v. Harrell, 293 SW 
25, 173 Ark. 210. 

Colo.—McMillen v. Hayman, 221 p 
893, 74 Colo. 300. 

Ga.—McConnell v. Hall, 139 S.E. 552 
164 Ga. 803. 

McGowans v. Speed Oil Co., 93 
S.E.2d 597, 94 Ga.App. 35—Walker 
v. O’Connor, 97 S.E. 276, 23 Ga. 
App. 22. 

Ohio.—Bollenbacher v. Society for 
Savings, App., 62 N.E.2d 530. 

Okl.—Rourke v. Myers, 84 P.2d 639, 
184 Okl. 46—Lamme v. Skelton, 
233 P. 705, 106 Okl. 214. 

S.C.—Duncan v. Duncan, 126 S.E. 763, 
131 S.E. 238. 

Tex.—Baker v. Arnett, Civ.App., 106 
S.W.2d 849, error dismissed—El- 
wood Grain Co. v. Walker Grain 
Co., Civ.App., 273 S.W. 924r-El- 
lerd v. White, Civ.App., 251 S.W. 
274—Chaffin v. Wm. J. Lemp 
Brewing Co., Civ.App., 248 S.W. 
715. 

(2) The same is true where plain¬ 
tiff refuses again to try his case 
after new trial has been granted to 
defendant. 

Neb.—Egan v. Standard Oil Co. of 
Nebraska, 272 N.W. 327, 132 Neb. 
518. 

(3) It has been held, however, 
that, on plaintiff's refusal to pro¬ 
ceed, judgment for defendant, rath¬ 
er than a dismissal, is the only 
proper course of action. 

Tex.—Munger Oil & Cotton Co. v. 
Beckham, Com.App., 228 S.W. 128. 

Joinder of issue 

(1) Nonffling of a note of issue 
for six months after joinder of issue 
requires dismissal for failure to 
prosecute diligently unless there is 
justifiable cause. 

N.Y.—Friedlander v. Roxy Theatre, 
Inc., 127 N.Y.S.2d 765, 204 Misc. 
740, affirmed 129 N.Y.S.2d 896, 283 
App.Div. 860. 

(2) Where all that plaintiff had 
done in more than five years since 
joinder of issue was to place case on 
calendar and default when it was 
reached, defendant was entitled to 
dismissal for failure to prosecute. 
N.Y.—Rothbard v. Brooklyn Fur 

Storage Co., 142 N.Y.S.2d 790. 
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will bar another suit , 4 unless he presents a suf¬ 
ficient excuse for his failure to prosecute . 5 This 
rule has been held to apply to a failure to prosecute 
a cross complaint, counterclaim, or plea in recon¬ 
vention . 6 


DISMISSAL & NONSUIT § 65(1 

One of the grounds on which an action may prof 
erly be dismissed for# want of prosecution is th 
failure or refusal of a plaintiff to appear and pre 
sent his case, either in person or by counsel on th 
day that it has been regularly set to be tried, 7 o 


(3) Where there is no issue joined, 
court can only dismiss proceedings. 
Ill.—Stein v. Traeger, 218 Ill.App. 
122 . 

After service of summons, and 
even after filing of answer, a case 
may be dismissed for want of prose¬ 
cution, and such action would be a 
genuine dismissal. 

Ohio.—Kossuth v. Bear, 119 N.E.2d 
285, 161 Ohio St. 378. 

Past lack of diligence 

A suit may properly be dismissed 
for past lack of diligence in its 
prosecution, notwithstanding plain¬ 
tiff’s objection to dismissal is in 
effect a manifestation of his intent 
to prosecute it to judgment. 

Tex.—Reed v. Reed, 311 S.W.2d 628. 

In a feigned issue, defendant may 
insist on the ordinary rules of forc¬ 
ing plaintiff to trial, and may non¬ 
suit him for not trying. 

Pa.—Minium v. Hoig, 34 Pa. 396. 

4. U.S.—Bernays v. Leyland, D.C. 
Mass., 228 P. 913. 

Mich.—Hoad v. Spier, 299 N.W. 146, 
298 Mich. 462—Robinson v. Sample, 
219 N.W. 661, 242 Mich. 548. 

Mo.—Corpus Juris Secundum quoted 
in St. Ferdinand Sewer Dist. of 
St. Louis County v. Turner, App., 
208 S.W.2d 85, 87. 

Pact that action would be barred 
considered along with other facts in 
determining the propriety of a dis¬ 
missal. 

Tex.—Leach v. City of Orange, Civ. 
App., 46 S.W.2d 1047. 

5. Cal.—Andersen v. Superior Court 
of California in and for Napa 
County, 200 P. 963, 187 C. 95. 

Perrin v. Resleure, 175 P.2d 281, 
77 C.A.2d 408—Sunset Pub. House 
v. Cottage Gardens Nurseries, 233 
P. 402, 70 C.A. 452. 

Fla.—Eaton v. Harrison, 132 So. 635, 
100 Fla. 1668. 

Idaho.—Judy v. Reilly Atkinson & 
Co., 87 P.2d 451, 59 Idaho 752— 
Nielson v. Old Charles Dickens 
Mining Co., 1 P.2d 193, 51 Idaho 
40. 

Ill.—Epley v. Epley, 160 N.E. 113, 
328 Ill. 582—Daly v. City of Chi¬ 
cago, 129 N.E. 139, 295 Ill. 276. 
Mich.—Detroit Lumber Co. v. Oak¬ 
land Circuit Judge, 173 N.W. 512, 
207 Mich. 62. 

Minn.—State v. Johnson, 13 N.W.2d 
26, 216 Minn. 427, 155 A.L.R. 23— 
Helmer v. Nagle, 277 N.W. 359, 202 
Minn. 59—Wheeler v. Whitney, 194 
N.W. 777, 156 Minn. 362. 

Mo.—Corpus Juris Secundum quoted 
in St Ferdinand Sewer Dist. of St 


Louis County v. Turner, App., 208 
S.W.2d 85, 87. 

Mont.—Smotherman v. Christianson, 
195 P. 1106, 59 Mont. 202. 

N.Y.—Fischetti v. 242 East 19th St. 
Corp., 167 N.Y.S.2d 47, 4 A.D.2d 867 
—Endresen v. City of New York, 
152 N.Y.S.2d 57, 1 AD.2d 1029— 
Dold v. Niagara County, 59 N.Y.S. 
2d 426, 270 App.Div. 344—Endicott 
Trust Co. v. Lehigh Valley R. Co., 
16 N.Y.S.2d 753, 258 App.Div. 1009 
—Di Stefano v. Ridge Const. Cor¬ 
poration, 300 N.Y.S. 21, 252 App. 
Div. 917—Ruscitti v. Ridge Const. 
Corporation, 300 N.Y.S. 22, 252 App. 
Div. 917—Iosue v. City of New 
York, 282 N.Y.S. 703, 246 App.Div. 
554—Lorenzen v. Cavanaugh, 225 
N.Y.S. 13, 222 App.Div. 679. 

Rose v. Rose, 163 N.Y.S.2d 430. 
Or.—Enyart v. Merrick, 34 P.2d 629, 
148 Or. 321. 

Pa.—Edwards v. Western Maryland 
R. Co., Ill A 250, 268 Pa. 228. 

Weil v. Power Building & Loan 
Ass’n, 17 A2d 634, 142 Pa.Super. 
257. 

Winterrowd v. Furness, Com.Pl., 
32 DeLCo. 455—Church v. Mac- 
Fayden, Com.Pl., 30 Erie Co. 245, 
61 York Leg.Rec. 155—Charvinski 
v. Central R. R. of N. J., 32 Luz. 
Leg.Reg. 40—Kaplowitz v. Central 
R. R. of N. J., 31 Luz.Leg.Reg. 474 
—Longaere v. Seitzinger, 6 Sch. 
Reg. 8. 

Tenn.—Pilcher v. Carroll, 15 Tenn. 
App. 423. 

Vt.—Capital Sav. Bank & Trust Co. 

v. Hammett 112 A 360, 95 Vt 47. 
18 C.J. p 1192 note 16. 

Just cause of parties 

Under statute authorizing judge to 
dismiss case for want of prosecution, 
delay is not in itself sufficient to au¬ 
thorize dismissal of cause after 
parties, either orally or in writing, 
and before next regular motion day 
of court notify court they have a 
just cause and are ready and willing 
to proceed promptly with prosecu¬ 
tion of their cause as directed by 
court. 

Or.—Hyde v. Velvin, 318 P.2d 269. 

6. Cal.—Seaman v. Superior Court 
of Marin County, 190 P. 441, 183 
C. 47. 

Kev.—Corpus Juris Secundum cited 
in. Harris v. Harris, 196 P,2d 402, 
404, 65 Nev. 342. 

N.M.—Pettine v. Rogers, 321 P.2d 
638, 63 N.M. 457. 

Tex.—Smock v. Fischel, 207 S.W.2d 
891, 146 Tex. 397. 

Ware v. Jones, Com App., 242 S. 

W. 1022. 


Routh v. City of San Antoni< 
CivApp., 302 S.W.2d 452. 

18 C.J. p 1192 note 17. 

7. U.S.—Hineline v. Minneapoli 
Honeywell Regulator Co., C.C.A 
Minn., 78 F.2d 854. 

Ariz.—Brown v. Haymore, 32 P.2< 
1027, 43 Ariz. 466. 

Fla.—Goodwyn v. Leesburg Citru 
Growers’ Ass’n, 135 So. 129, 10 
Fla. 649. 

Ga.—Cowart v. Smith, 185 S.E. 81S 
182 Ga. 511—Ellard v. Simpsor 
142 S.E. 855, 166 Ga. 278. 

Idaho.— Judy v. Reilly Atkinson <! 

Co., 87 P.2d 451, 59 Idaho 752. 

HI.—Cohen v. Rosenthal, 207 II 
App. 331. 

Ind.—Rogers v. Youngblood, 78 N.E 
2d 663, 226 Ind. 165. 

N.Y.—Linden v. West 21st Stree 
Holding Corporation, 12 N.Y.S.2. 
77, 257 App.Div. 844—Zickl T, 

Russell, 290 N.Y.S. 271, 248 Api 
Div. 845. 

Pa.—In re McManus* Estate, Orph 
15 Northumb.Leg.J. 279. 

Tex.—Smock v. Fischel, 207 S.W.2 
891, 146 Tex. 397. 

Zachary v. Overton, CivApp., 15 
S.W.2d 405, error refused—Daltoi 
v. Davis, CivApp., 294 S.W. 111£ 
reversed on other grounds. Coir 
App., 1 S.W.2d 571—Robinson t 
C ollier, 115 S.W. 915, 53 Tex.Cii; 
App. 285. 

Wis.—Burnham Bros. Brick Co. 
Riesen, 203 N.W. 332, 186 Wis 
523. 

Failure to appear in subsidiary 
proceeding does not warrant dis 
missal of main proceeding. 

Tex.—State v. Perkins, 185 S.W.2 
975, 143 Tex. 386. 

18 C.J. p 1192 note 22. 

Abuse of discretion 

Where counsel for plaintiffs mad 
three round trips of one thousan 
miles in order to appear for trial, an 
at third appearance when court wa 
engaged in another trial, court mad 
statement indicating that caus 
would "trail” but that it would no 
be called for trial before April 2S 
counsel returned to office fiv 
hundred miles away and court o 
April 28 dismissed action becaus 
plaintiffs’ counsel failed to appeal 
court had abused discretion. 

Cal,—Schlothan v. Rusal em, 269 P.2 
68, 41 C.2d 414. 

Issues having been joined, dis 

missal of action for plaintiff’s fai3 
ure to appear when case was calle 
for trial was not error. 
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where plaintiff, without offering any excuse or re¬ 
questing a continuance, aiftiounces that he is not 
ready for trial; 7 * 5 but the mere failure to appear 
on appearance day for hearing an application for 
interlocutory relief does not warrant the dismissal 
of the entire cause for want of prosecution, where 
all defendants had not been served and the case 
had not been set for trial on the merits. 7 - 10 

A failure to select a jury is not considered as a 
neglect to prosecute an action. 7 * 15 


b. Power of Court 

The power of a court to dismiss a suit or grant a non¬ 
suit for want of prosecution is generally recognized to 
be inherent and to exist independently of statute or rule 
of court. 

Although there is authority to the contrary,8 the 
power of a court to dismiss a suit or to grant a non¬ 
suit for want of prosecution is generally recognized 
by the decisions of the courts to be inherent and to 
exist independently of statute 9 or to exist inde- 


Iowa.—Bliss v. Watson, 227 N.W. 
108, 208 Iowa 1199. 

Counsel are under duty to fee pres¬ 
ent in court when their cases are 
called on docket. 

Fla.—Goodwyn v. Leesburg Citrus 
Growers’ Ass’n, 135 So. 129, 101 
Fla. 649. 

Notice of trial 

Granting motion to dismiss action 
for want of prosecution was revers¬ 
ible error, in absence of proof that 
plaintiffs had received notice of 
trial as required by statute. 

Cal.—Stubblefield v. Long, 13 P.2d 
862, 125 C.A. 329. 

Counterclaim or cross action 

(1) Where defendant has not filed 
a cross action or requested affirma¬ 
tive relief, the only proper judg¬ 
ment is one of dismissal where 
plaintiff fails to appear at the trial. 
Tex.—Parr v. Chittim, Com.App., 231 

S.W. 1079. 

Scarborough v. Bradley, Civ. 
App. f 256 S.W. 349—Security State 
Bank v. Merritt, Civ.App., 237 S. 
W. 990. 

(2) This is not true, however, 
where defendant is seeking affirma¬ 
tive relief. 

Tex.—Wadell Connally Hardware Co. 
v. Brooks, Civ.App., 275 S.W. 168. 
Where an intervener failed to ap¬ 
pear either in person or by attorney 
on the date set for trial, dismissal 
of the intervention was authorized, 
Tex.—Chaffin v. Wm. J. Lemp Brew¬ 
ing Co., Civ.App., 248 S.W. 715. 
Where plaintiff was not in de¬ 
fault and had not been called or had 
not declined to answer, a dismissal 
was error. 

Hawaii.—Goo v. Hee Fat, 34 Hawaii 
123. 

Oral admonition by trial court to 
plaintiff that he must be ready to 
proceed with trial at next term of 
court was not type of order which, 
if disobeyed, gave trial court power 
to dismiss action with prejudice. 

Minn.—Nyberg v. Cambridge State 
Bank, 72 N.W.2d 345, 245 Minn. 312. 

Where plaintiff is absent and 
nothing equivalent to a reconven- 
tional demand has been found, only 
judgment which can be rendered is 
one of nonsuit. 


La.—Morgan v. Leone, 129 So. 398, 14 
La.App. 45. 

18 C.J. p 1192 note 22 [a]. 

7.5 Mo.—Arky v. St. Louis County 
Producers’ Market Co., App., 312 
S.W.2d 156. 

7.10 Tex.—State v. Perkins, 185 S. 

W.2d 975, 143 Tex. 386. 

7.15 N.Y.—Schneck v. S. T. Grand, 

Inc., 174 N.Y.S.2d 749. 

8. R.I.—Gasparri v. Greene, 7 A.2d 
784, 63 R.I. 263. 

Where defendant is equally inactive 

The superior court has no power 
at common law to dismiss a case on 
defendant’s motion for plaintiff’s 
mere inaction, no matter how long 
continued, particularly where de¬ 
fendant has been equally inactive 
and motion to dismiss was not filed 
until after plaintiff had resumed 
activity and had taken steps to have 
the case tried. 

R.I.—Levy v. Gerhard, 60 A.2d 494, 
74 R.I. 288, 4 A.L.R.2d 345—Sayles 
v. McLaughlin, 7 A.2d 779, 63 R.I. 
271. 

9. U.S.—Sweeney v. Anderson, C.C. 
A.Kan., 129 F.2d 756— Corpus Juris 
cited ia Hicks v. Bekins Moving 
& Storage Co., C.C.A.Wash., 115 
F.2d 406, 408. 

Taylor v. Southern Ry. Co., D.C. 
Ill., 6 F.Supp. 259. 

Ariz.—Craft v. Cannon, 121 P.2d 421, 
58 Ariz. 457—W. T. Rawleigh Co. 
v. Spencer, 118 P.2d 674, 58 Ariz. 
182—Price v. Sunfield, 112 P.2d 210, 
57 Ariz. 142—Hartford Accident & 
Indemnity Co. v. Sorrells, 69 P.2d 
240, 50 Ariz. 90—Brown v. Hay- 
more, 32 P.2d 1027, 43 Ariz. 466— 
Paul v. Paul, 238 P. 399, 28 Ariz. 
598—Young Mines Co. v. Black¬ 
burn, 196 P. 167, 22 Ariz. 199. 

Ark.—Chandler v. Furlow, 192 S.W. 
2d 764, 209 Ark. 852—Thompson v. 
Foote, 134 S.W.2d 11, 199 Ark. 474. 
Cal.— Corpus Juris Secundum cited in 
Steen v. City of Los Angeles, 190 
P.2d 937, 940, 31 C.2d 542—Raggio 
v. Southern Pac. Co., 185 P. 171, 181 
C. 472. 

Tew v. Tew, App., 324 P.2d 625— 
Harris v. Board of Ed. of City and 
County of San Francisco, 313 P.2d 
212, 152 C.A.2d 677—Ordway v. 
Arata, 309 P.2d 919, 150 C.A.2d 71— 
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Wisler v. California State Bd. of 
Accountancy, 288 P.2d 322, 136 C.A. 
2d 79—Netzley v. Hillstrom, 265 P 
2d 57, 122 C.A.2d 417—Gurst v. San 
Diego Transit System, 258 P.2d 
1109, 119 C.A.2d 51—Jepsen v. Sher¬ 
ry, 220 P.2d 819, 99 C.A.2d 119_ 

Simonini v. Jay Dee Leather Prod¬ 
ucts Co., 193 P.2d 53, 85 C.A.2d 265 
—Cohn v. Rosenberg, 144 P.2d 399, 

62 C.A.2d 140—Bronger v. Polytech¬ 
nic School of Beauty Culture, 141 P. 
2d 480, 60 C.A. 2d 656—Jackson v. 
Thompson, 118 P.2d 31, 47 C.A.2d 
405—Hibernia Savings & Loan Soc. 
v. Lauffer, 107 P.2d 494, 41 C.A.2d 
725—Phillips v. Santa Ana Times, 

63 P.2d 838, 18 C.A.2d 280—Lieb v. 
Lager, 49 P.2d 886, 9 C.A.2d 324— 
Craghill v. Ford, 16 P.2d 343, 127 

C.A. 661—Steinbauer v. Bondesen, 
14 T.2d 106, 125 C.A. 419—St. Clair 
v. Brix, 264 P. 307, 89 C.A. 94— 
Oberkotter v. Spreckels, 221 P. 698, 

64 C.A. 470—Pallett v. Guenther, 
210 P. 969. 59 C.A. 434—Wisnom 
v. McCarthy, 192 P. 337, 48 C.A 
697—People v. Kings County De¬ 
velopment Co., 191 P. 1004, 48 C.A. 
72. 

D.C.—Steele v. Baking Co., Mun.App., 
101 A.2d 845. 

Fla.—State ex rol. Crocker v. Chil- 
lingworth, 143 So. 346, 106 Fla. 323. 

Idaho. —Corpus Juris Secundum cited 
in Perry v. Perkins, 245 P.2d 405, 
406, 73 Idaho 4, followed in 245 P.2d 
410, 73 Idaho 13. 

Ill.—Epley v. Epley, 160 N.E. 113, 328 
Ill. 582—Daly v. City of Chicago, 
129 N.E. 139, 295 III. 276. 

Zisook v. Industrial Commission, 
106 N.E.2d 156, 347 Ill.App. 178— 
Athens v. Ernst, 96 N.E.2d 643, 342 
Ill.App. 357—Lamons & Co. v. 
American Cast Iron Pipe Co., 38 N. 

E.2d 779, 312 Ill.App. 573—Francke 
v. Eadie, 22 N.E.2d 720, 301 Ill.App. 
254, reversed on other grounds 26 
N.E. 2d 853, 373 Ill. 600—Wain- 

wright v. McDonough, 7 N.E.2d 915, 
290 Ill.App. 50—Beasley v. Pashea, 
267 Ill.App. 434—Sheehan v. Su¬ 
preme Lodge Knights of Pythias, 
237 Ill.App. 530. 

Kan.—Reddington v. Rank, 271 P.2d 
807, 176 Kan. 484. 

Minn.—Davis v. Northern Pac. Ry. 
Co., 229 N.W. 86, 179 Minn. 225— 
Corpus Juris cited in Wheeler v. 
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pendently of rule of court. 10 While statutes or 
rules of court providing for the dismissal of ac¬ 
tions for want of prosecution have been adopted 
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in a number of jurisdictions, 11 such statutes or rule: 
must be read in the light of the existence of sucl 
inherent power, 12 which remains unimpaired unles: 


Whitney, 194 N.W. 777, 156 Minn. 
362. 

Mo.—Doughty v. Terminal R. Ass’n 
of St. Louis, 291 S.W.2d 119— Cor¬ 
pus Juris quoted in Guhman v. 
Grothe, 142 S.W.2d 1, 2, 346 Mo. 
427. 

Arky v. St. Louis County Pro¬ 
ducers* Market Co., App., 312 S.W. 
2d 156—City of Jefferson v. Capital 
City Oil Co., App., 286 S.W.2d 65- 
Levee Dist. No. 4 of Dunklin Coun¬ 
ty v. Small, App., 281 S.W.2d 614— 
Snyder v. Christie, App., 272 S.W. 
2d 27—Limpus v. New York Life 
Ins. Co., App., 226 S.W.2d 97—St. 
Ferdinand Sewer Dist. of St. Louis 
County v. Turner, App., 208 S.W.2d 
85—Wiles-Chipman Lumber Co. v. 
Pieper, App., 176 S.W.2d 50. 

Neb.—Brown v. Lincoln, 61 N.W.2d 
836, 157 Neb. 840. 

Nev.— Corpus Juris Secundum cited 
in Harris v. Harris, 196 P.2d 402, 
404, 65 Nev. 342. 

N.M.—Pettine v. Rogers, 321 P.2 d 638, 
63 N.M. 457—Emmco Ins. Co. v. 
Walker, 260 P.2d 712, 57 N.M. 525 
—City of Roswell v. Holmes, 96 P. 
2d 701, 44 N.M. 1. 

N.Y.—Lawrence v. Cowperthwait, 269 
N.Y.S. 486, 150 Misc. 326. 

N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Ohio.—Gray v. Gray, App., 142 N.E.2d 
552. 

Or.— Corpus Juris Secundum cited in 
Reed v. First Nat. Bank of Gardi¬ 
ner, 241 P.2d 109, 114, 194 Or. 45. 
Tex.— Corpus Juris cited in First 
Nat. Bank v. Fox, 39 S.W.2d 1085, 
1086, 121 Tex. 7. 

Routh v. City of San Antonio, 
Civ.App., 302 S.W.2d 452—State v. 
Perkins, Civ.App., 185 S-W.2d 1019, 
reversed on other grounds 185 S.W. 
2d 975, 143 Tex. 386—Broussard 
v. Indemnity Ins. Co. of North 
America, Civ.App., 299 S.W. 506— 
Beaudette v. City of El Paso, Civ. 
App., 247 S.W. 895. 

Wash.—Stickney v. Port of Olympia, 
212 P.2d 821, 35 Wash.2d 239- 
State ex rel. Dawson v. Superior 
Court of Kittitas County, 133 P.2d 
285, 16 Wash.2d 3 00. 

Wyo.— Corpus Juris Secundum cited 
in Merrill v. District Court of 
Fifth Judicial District, 272 P.2d 
597, 599, 73 Wyo. 58— Corpus Juris 
cited in Moshannon Nat. Bank v. 
Iron Mountain Ranch Co., 18 P.2d 
623, 629, 45 Wyo. 265, rehearing de¬ 
nied 21 P.2d 834, 45 Wyo. 265. 

18 C.J. p 1192 note 18. 

Court of record, has inherent dis¬ 
cretionary power to dismiss action 
for want of prosecution. 

Cal.—Craghill v. Ford, 16 P.2d 343, 
127 C.A. 661. 


Inherent power to dismiss a cross 
complaint for lack of diligence in its 
prosecution is possessed by the 
courts. 

Cal.—Seaman v. Superior Court of 
Marin County, 190 P. 441, 183 C. 47. 
Nev.— Corpus Juris Secundum cited 
in Harris v. Harris, 196 P.2d 402, 
404, 65 Nev. 342. 

Compliance with statute not neces¬ 
sary 

Where plaintiff’s attorney had no¬ 
tice of defendant’s motion to dismiss 
for lack of prosecution, granting by 
court of defendant's motion was not 
dependent on compliance with statute 
providing that clerk of court shall 
mail notice to attorneys of record in 
each pending case in which no action 
has been taken for one year that case 
will be dismissed for want of prose¬ 
cution unless good cause is shown. 
Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 

10. Ark.—Thompson v. Foote, 134 
S.W.2d 11, 199 Ark. 474. 

Mo.— Corpus Juris quoted in Guh¬ 
man v. Grothe, 142 S.W.2d 1, 2, 346 
Mo. 427. 

Snyder v. Christie, App., 272 S.W. 
2d 27—Wiles-Chipman Lumber Co. 
v. Piper, App., 176 S.W.2d 50. 

Or.— Corpus Juris Secundum cited in 
Reed v. First Nat. Bank of Gard¬ 
iner, 241 P.2d 109, 114, 194 Or. 45. 
Wash.—State ex rel. Washington 
Water Power Co. v. Superior Court 
for Chelan County, 250 P.2d 536, 
41 Wash.2d 484—Stickney v. Port 
of Olympia, 212 P.2d 821, 35 Wash. 
2d 239. 

18 C.J. p 1192 note 19. 

11. Cal.—O’Donnell, Pacific Emp. Ins. 
Co., Interveners v. City and County 
of San Francisco, 304 P.2d 852, 147 
C.A.2d 63—Netzley v. Hillstrom, 
265 P.2d 57, 122 C.A.2d 417—Gurst 
v. San Diego Transit System, 258 
P.2d 1109, 119 C.A2d 51—Hibernia 
Savings & Loan Soc. v. Lauffer, 107 
P.2d 494, 41 C.A.2d 725—Jackson 
v. De Benedetti, 103 P.2d 990, 39 
C.A.2d 574. 

D.C.—Fox v. Smith, 30 F.2d 869, 58 
App.D.C. 345. 

Idaho.—Judy v. Reilly Atkinson & 
Co., 87 P.2d 451, 59 Idaho 752. 

Ill.—Redwine v. Horrocks, 17 N.E.2d 
359, 297 Ill.App. 638. 

Iowa.—Thoreson v. Central States 
Electric Co., 283 N-W. 253, 225 Iowa 
1406. 

Mass.—Hall v. Maloney, 168 N.E. 724, 
269 Mass. 228. 

Mich.—Detroit Lumber Co. v. Oak¬ 
land Circuit Judge, 173 N.W. 512, 
207 Mich. 62. 

N.M.—City of Roswell v. Holmes, 96 
P.2d 701, 44 N.M. 1. 
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Or.— Corpus Juris Secundum quote* 
ia Reed v. First Nat. Bank o: 
Gardiner, 241 P.2d 109, 114, 19' 
Or. 45. 

Pa.—Glass v. Farmers Nat. Bank o: 
Watsontown, 70 A2d 356, 364 Pa 
186. 

Wash.—State ex rel. Lyle v. Su¬ 
perior Court for Pierce County, 10J 
P.2d 246, 3 Wash.2d 702. 

Statute construed 

Statute authorizing dismissal oJ 
causes for want of prosecution does 
not require parties to suit which has 
been passed to files until furthei 
order of court to remain in constanl 
attendance pending such furthei 
order, to show cause why case shoulc 
not be dismissed when it is with¬ 
drawn from files. 

Miss.—Ross v. Milner, 12 So.2d 917 
194 Miss. 497. 

Rule construed 

Primary meaning of “case” is 
“cause,” and when applied to lega 
proceedings, as in court rule relating 
to dismissal of cases, word imports 
state of facts furnishing occasior 
for exercise of jurisdiction of cour 
of justice. 

Me.—S. D. Warren Co. v. Fritz, 25 A 
2d 645, 138 Me. 279. 

Clerk of court had no authority t< 
pass on value of property seizec 
under a writ of claim and delivers 
issued at instance of plaintiff foi 
possession of personal property de 
scribed in chattel mortgage given t( 
secure payment of notes sued on, bu - 
such value was a fact to be deter 
mined by jury, with respect to juris 
diction of superior court judge t< 
render judgment of nonsuit for fail 
ure to prosecute. 

N.C.—Wynne v. Conrad, 17 S.E.2( 
514, 220 N.C. 355. 

12. Cal.—Netzley v. Hillstrom, 26i 
P.2d 57, 122 C.A.2d 417—Gurst v 
San Diego Transit System, 258 P.2< 
1109, 119 C.A.2d 51—Simonini v 
Jay Dee Leather Products Co., 19 
P.2d 53, 85 C.A.2d 265—Cohn ^ 
Rosenberg, 144 P.2d 399, 62 C.A.2< 
140—Hibernia Savings & Loan Soc 
v. Lauffer, App., 107 P.2d 494, 4 
OA.2d 725. 

Or.— Corpus Juris Secundum quote 
la Reed v. First Nat. Bank o 
Gardiner, 241 P.2a 109, 114, 194 Oi 
45. 

Statute as general guide 
Statutory period within which t 
bring action to trial is not an arbi 
trary limit to be followed in aJ 
cases, but is a general guide i 
determining whether a want of prose 
cution appears and, if so, whet he 
power to dismiss should be used l 
view of entire situation. 
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it is limited expressly 13 or by necessary implica¬ 
tion. 14 Thus, it has been held that the affirmative 
expression of a statute providing for dismissal does 
not deprive the court of its inherent powers. 15 A 
statute requiring dismissal for want of prosecution 
in certain cases may be given retroactive effect, 16 
subject to the exception that a reasonable time must 
be allowed a party affected to safeguard himself 
against a mandatory dismissal. 17 


27 C.J.S. 

§ 65(2).-Exercise of Power 

As a general rule an action may be dismissed for 
want of prosecution if the delay in prosecution is unrea¬ 
sonable or reasonably Justifies the belief that the action 
has been abandoned or is for a period prescribed by 
statute or court rule; but in the absence of a statute or 
rule of court making dismissal mandatory, whether or not 
the action should be dismissed for want of prosecution 
is a matter addressed to the sound discretion of the court. 

An action cannot properly be dismissed for want 
of prosecution where plaintiff has taken all possible 
action, 18 and plaintiff is not chargeable with neglect 


Cal.—Jepsen v. Sherry, 220 F.2d 819, 
99 C.A.2d 119. 

13. Cal.—Phillips v. Santa Ana 
Times, 63 P.2d 838, 18 C.A.2d 280— 
Craghill v. Ford, 16 P.2d 343, 127 
C.A. 661. 

Nev.—Harris v. Harris, 196 P.2d 402, 
65 Nev. 342. 

Or.—Corpus Juris Secundum quoted 
in Reed v. First Nat. Bank of 
Gardiner, 241 P.2d 109, 114, 194 Or. 
45. 

legislative intent 

Act of 1949 repealing law of 1923 
relating to power of court to dis¬ 
miss action for want of prosecution 
contains no limitations on power of 
court, and compels conclusion that 
legislature intended to restore in¬ 
herent power of court, and court 
may consequently, when dismissing 
action for want of prosecution, pro¬ 
ceed under statute. 

Or.—Reed v. First Nat. Bank of 
Gardiner, supra. 

Power limited where state is party 
“Interested party/’ as used in 
statute prohibiting dismissal for 
want of prosecution where state is 
interested party, means party to ac¬ 
tion. 

Okl.—Savoy Oil Co. v. Emery, 277 P. 
1029, 137 Okl. 67. 

Id. Cal.—Johnston v. Baker, 139 P. 
86, 167 C. 260. 

Or.—Corpus Juris Secundum quoted 
in Reed v. First Nat. Bank of Gard¬ 
iner, 241 P.2d 109, 114, 194 Or. 45. 
18 C.J. p 1192 note 20. 

15. Cal.—Phillips v. Santa Ana 
Times, 63 P.2d 838, 18 C.A.2d 280— 
Craghill v. Ford, 16 P.2d 343, 127 
C.A. 661—Vogel v. Marsh, 10 F.2d 
791, 122 C.A. 748—St. Clair v. 

Brix, 264 P. 307, 89 C.A. 94. 

Minn.—Wheeler v. Whitney, 194 N. 

W. 777, 156 Minn. 362. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609- 
Corpus Juris Secundum quoted in 
Reed v. First Nat. Bank of Gard¬ 
iner, 241 P.2d 109, 114, 194 Or. 45. 

16- Cal.—Perry v. Browne, 34 P.2d 
1047, 140 C.A. 55. 

Violation of constitution 

Such a statute is void as to an 
action pending at its effective date as 
violating the section of the constitu¬ 


tion providing that no act shall affect 
the right or remedy of either party 
or change the rules of evidence or 
procedure in any pending case. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, 97 P.2d 391, 44 N.M. 59- 
State ex rel. Western Acceptance 
Corporation v. Moise, 96 P.2d 704, 
44 N.M. 6—City of Roswell v. 
Holmes, 96 P.2d 701, 44 N.M. 1. 

17. Cal.—Superior Oil Co. v. Su¬ 
perior Court in and for Kings 
County, 56 P.2d 950, 6 C.2d 113. 

Shoemaker v. Superior Court in 
and for Los Angeles County, 41 
P.2d 343, 4 C.A.2d 586—Coleman v. 
Superior Court in and for Cala¬ 
veras County, 26 P.2d 673, 135 
C.A 74. 

One year and five mouths held 
“reasonable time” within which 
plaintiff could safeguard his rights. 
Cal.—Superior Oil Co. v. Superior 
Court in and for Kings County, 
66 P.2d 950, 6 C.2d 113. 

18. Ariz.—Craft v. Cannon, 121 P.2d 
421, 58 Ariz. 457. 

Cal.—Central Mfrs. Mut. Ins. Co. v. 
Torreyson, 248 P.2d 940, 113 C.A.2d 
634—Jackson v. Thompson, 118 P. 
2d 31, 47 C.A.2d 405. 

Fla.—B & L Trucking Co. v. Loftin, 
58 So.2d 147—Scarlett v. Frederick, 
3 So.2d 165, 147 Fla. 407. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

N.J.—Steiginga v. Thron, 105 A.2d 
10, 30 N.J.Super. 423. 

N.M.—'Vigil v. Johnson, 291 P.2d 312, 
60 N.M. 273. 

Ohio.—Gray v. Gray, App., 142 N.E. 
2d 552. 

Or.—Hyde v. Velvin, 318 P.2d 269. 
Tex.—Chapman v. Gibson, Civ.App., 

8 S.W.2d 711, error dismissed. 

18 C.J. p 1193 note 29. 

Defendant’s failure 
Where proceeding for reopening a 
case after it had been submitted to 
court was instituted on defendants’ 
motion, their failure to ask for and 
procure an order of reopening could 
not be cast on plaintiff as evidence of 
his lack of diligence. 

Cal.—Jackson v. Thompson, 118 F.2d 
31, 47 C.A.2d 405. 

Plea 

Dismissal, for want of prosecution, 
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of plea which properly raised issue of 
partnership was error. 

Ga.—Barber v. Shader, 27 S.E.2d 108, 
70 Ga.App. 3—Barber v. Smith, 26 
S.E.2d 478, 69 Ga.App. 624. 

Plaintiff’s absence 

A plaintiff in action was entitled to 
introduce whatever evidence was 
available in support of his cause of 
action where his attorney offered to 
proceed with matter on behalf of 
plaintiff, notwithstanding plaintiff 
did not appear in person at trial be¬ 
cause he then resided in sister state. 
Colo.—Hiltibrand v. Brown, 234 P.2d 
618, 124 Colo. 52. 

Statement not basis for dismissal 
Where garnishee moved that plain¬ 
tiff be required to elect whether he 
would proceed to trial, after his mo¬ 
tion for directed verdict in an¬ 
other action involving same plaintiff 
had been sustained, statement of 
plaintiff that “Well, I guess I’ll have 
to dismiss it” was not a statement 
that plaintiff was dismissing case 
or requesting court for an order of 
dismissal and was not basis for an 
involuntary dismissal with prejudice 
for failure of such plaintiff to prose¬ 
cute. 

Colo.—Merwin v. Ideal Cement Co., 
263 P.2d 1021, 128 Colo. 503. 

Subsequent dismissal erroneous 
Where trial court which, during 
vacation and without notice, had dis- 
missed action for want of prosecu¬ 
tion, redocketed case and set pre¬ 
vious order aside, at following term, 
but dismissed action without preju¬ 
dice for want of prosecution, subse¬ 
quent order of dismissal was er¬ 
roneous, where plaintiffs actively at¬ 
tempted to proceed with litigation, at 
time of subsequent order, notwith¬ 
standing plaintiffs failed to do so at 
time of previous order since previous 
order was a nullity. 

Ky.—Furst v. Meek, 180 S.W.2d 410, 
297 Ky. 509. 

Unreasonable or illegal effort can¬ 
not be made basis for dismissal for 
want of prosecution, especially where 
plaintiff transferred case after con¬ 
ceding illegality of first course. 

Tex.—Chapman v. Gibson, Civ.App.i • 
S.W.2d 711, error dismissed. 
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for a failure to demur to an amended answer. 18 *® delay in prosecution is unreasonable , 18 or reason- 
As a general rule an action may and should be dis- ably justifies the belief that the action has been 
missed if plaintiff is unable to prosecute , 18 * 10 if the abandoned , 20 or is for a period prescribed by statute 


18.5 Cal.—Jackson v. Thompson, 118 
P.2d 31, 47 C.A.2d 405. 

18.10 Ohio.—State ex rel. Ogden v. 
Glander, App., 143 N.E.2d 609. 

19. Cal.—Clements v. Ragghianti, 
App., 317 P.2d 706—City of Los 
Angeles v. City of Huntington 
Park, 89 P.2d 702, 32 C.A.2d 253— 
Vogel v. Marsh, 10 P.2d 791, 122 
C.A 748. 

Colo.—Tampa Valley Coal Co. v. Vel- 
lotta, 263 P. 717, 83 Colo. 235. 

Ill.—Epley v. Epley, 160 N.E. 113, 
328 Ill. 582. 

Svela v. Bloch, 14 N.E.2d 299, 
294 Ill.App. 515. 

N.J.—Frytez v. Gruchacz, 17 A.2d 541, 
125 N.J.Law 630. 

N.Y.—Lopez v. Vesce, 168 N.Y.S.2d 
742, 4 A.D.2d 1032—Fletcher v. B. 
F. Goodrich Co., 93 N.Y.S.2d 216, 
276 App.Div. 844—Star Ins. of 
America v. Accordino, 62 N.Y.S.2d 
135, 270 App.Div. 975—Cooper v. 
Martin, 226 N.Y.S. 180, 222 App.Div. 
765. 

Vitale v. Bartlucci, 161 N.Y.S.2d 
898, 7 Misc.2d 7. 

New York Cent. R. Co. v. Banton 
Corp., 110 N.Y.S.2d 64—Long Island 
R. Co. v. City of New York, 64 
N.Y.S.2d 391. 

Pa.—Yetman v. City of Philadelphia, 
56 Pa.Dist. & Co. 426—Wildermuth 
v. Philadelphia & R. Ry. Co., 22 
Pa.Dist. & Co. 374, 83 Pittsb.Leg.J. 
262, 34 Sch.Leg.Rec. 179, 2 Sch. 
Reg. 68. 

Wilkes-Barre Record Co. v. Bar- 
tikowsky, Com.Pl., 36 Luz.Leg.Reg. 
192—Mulherin v. Luton, 33 Luz.L. 
Reg. 259. 

S.C.—Stribling v. Fretwell, 154 S.E. 

415, 157 S.C. 297. 

18 C.J. p 1193 note 24. 

“Unreasonable neglect” and “nnrea* 
sonable delay” are of same meaning 
and both depend on particular facts 
and circumstances to which they are 
applied, and as used in statute au¬ 
thorizing dismissal of complaint in 
case of plaintiff’s unreasonable neg¬ 
lect to proceed, they imply omission 
to do something which party might 
do and might reasonably be ex¬ 
pected to do towards vindication or 
enforcement of his right. 

3.D.—Potts v. Starr, 72 N.W.2d 924. 
Firm attitude against delay 
Appellate division maintains a firm 
attitude against unwarranted delay 
in prosecuting cases. 

NT. Y.—Swanson v. Alter, 158 N.Y.S. 

2d 827, 5 Misc.2d 523. 

Especially where younger Issues have 
been tried in order 
^•Y.—Rochefort v. Stillman, 282 N. 
Y.S. 895, 246 App.Div. 559, appeal 
dismissed 200 N.E. 320, 270 N.Y. 

27 C. J.S.—28 


565—Village of Ardsley, v. Aetna 
Cas. & Sur. Co., 85 N.Y.S.2d 706, 
274 App.Div. 1075, appeal dismissed 
90 N.E.2d 487, 300 N.Y. 623. 

18 C.J. p 1193 note 27. 

A delay such as to render it diffi¬ 
cult to do justice because the trans¬ 
actions have become obscured by 
lapse of time, loss of evidence, and 
death of parties or witnesses, may 
preclude relief. 

Okl.—Dardenne v. Daniels, 56 P.2d 
793, 176 Okl. 557. 

Delays held to authorize or require 
dismissal: 

(1) Between one and two years. 
Ark.—Chalkey v. Henley, 12 S.W.2d 

18, 178 Ark. 635. 

(2) Between two and three years. 
N.Y.—Farber v. Broadco Holding 

Corporation, 9 N.Y.S.2d 253, 256 
App.Div. 833—Gellman v. Coulaw- 
tas, 2 N.Y.S.2d 176, 253 App.Div. 
910—McIntyre v. Branner, 212 N.Y. 
S. 12, 214 App.Div. 145. 

Cantanese v. Stover, 144 N.Y.S. 
2d 31. 

(3) Between three and four years. 
Ill.—Sheehan v. Supreme Lodge, 

Knights of Pythias, 237 IlLApp. 
530. 

N.Y.—Robertson v. Smith, 193 N.Y.S. 
549, 200 App.Div. 653. 

Israel v. Card, 23 N.Y.S.2d 697. 

(4) Between four and five years. 
Ill.—Daly v. City of Chicago, 129 N. 

E. 139, 295 Ill. 276. 

N.Y.—Wilkolaski v. Hanavan, 267 N. 
Y.S. 318, 149 Misc. 838, 240 App. 
Div. 867. 

Valderrama v. M. Samkoff’s Sons, 
61 N.Y.S.2d 704. 

(5) Between five and six years. 

17. S.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Bank 
Line Transport & Trading Co., D.C. 
Cal., 22 F.2d 430. 

Cal.—Barton v. City of Richmond, 
179 P. 522, 39 C.A. 564. 

Ill.—Svela v. Bloch, 14 N.E.2d 299, 
294 IllJLpp. 515. 

N.Y.—Lanzone v. Cariola, 111 N.Y.S. 
2d 532, 279 App.Div. 980. 

(6) Between six and seven years. 
N.Y.—Harfenes v. Rachlin, 167 N.Y. 

S.2d 738, 4 A.D.2d 49—Kellner v. 
Kener, 215 N.Y.S. 87, 216 App.Div. 
244. 

(7) Over seven years. 

Cal.—St Clair v. Brix, 264 P. 307, 89 
C.A. 94. 

Minn.—Davis v. Northern Pac. Ry. 

Co., 229 N.W. 86, 179 Minn. 225. 
N.Y.—People v. Robert W. Smith 
Corporation, 288 N.Y.S. Ill, 247 
App.Div. 441—Iosue v. City of New 
York, 282 N.Y.S. 703, 246 App.Div. 
554—Armstrong v. Richard, 235 N. 
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Y.S. 521, 226 App.Div. 371—Morgan 
v. Squatz, 184 N.Y.S. 311, 193 App. 
Div. 958. 

Lawrence v. Cowperthwait, 269 
N.Y.S. 486, 150 Misc. 326. 

Pa.—Hruska v. Gibson, 175 A. 514, 
316 Pa. 518—Potter Title & Trust 
Co. v. Frank, 148 A. 50, 298 Fa. 
137. 

Talbot v. Delaware County Trust 
Co., Com.Pl., 42 DeLCo. 319, af¬ 
firmed 119 A.2d 518, 384 Pa. 85— 
Serfass v. Lehigh Valley R. Co., 
Com.PL, 20 Leh.L.J. 206, 57 York 
Leg.Rec. 127. 

Tex.—Bogle v. Landa, 94 S.W.2d 154, 
127 Tex. 317. 

20. Cal.—Burnett v. Burnett, 199 P. 

2d 685, 88 C.A.2d 805. 

I1L—Lam on s & Co. v. American Cast 
Iron Pipe Co., 38 N.E.2d 779, 312 
IlLApp. 573. 

N.Y.—Roe v. Kurkhill, 174 N.Y.S.2d 
573, 6 A.D.2d 716—Walsh v. Ben 
Riley’s Arrowhead Inn, Inc., 153 N. 
Y.S.2d 651, 2 A.D.2d 714—Balaka 
v. Stork Restaurant, Inc., 161 N.Y. 
S.2d 735, 3 AJD.2d 857. 

Pa.—Talbot v. Delaware County 
Trust Co., 119 A.2d 518, 384 Pa. 85 
—Manson v. First Nat. Bank in 
Ind., 77 A.2d 399, 366 Pa. 211. 

Rashinsky v. North River Ins. 
Co. of N. Y., Com.Pl., 67 Dauph.Co. 
329—Church v. MacFayden, Com. 
PL, 30 Erie Co. 245, 61 York Leg. 
Rec. 155—Haenel v. Olsen, Com.Pl., 
28 Erie Co. 79—Buckla v. Home Ins. 
Co. of N. Y„ Com.PL, 56 Lack.Jur. 
185—Byker v. Ruddy, Com.PL, 44 
Laek.Jur. 110—Serfass v. Lehigh 
Valley R. Co., Com.PL, 20 Leh.L.J. 
206, 57 York Leg.Rec. 127—Bro- 
zowsky v. Piskorik, Com.PL, 37 Luz. 
Leg.Reg. 16—Brozowsky v. Piskor¬ 
ik, Com.PL, 36 Luz.Leg.Reg. 95— 
James v. Gibbon & Kohl, Com.PL, 
35 Luz.Leg.Reg. 191—Kosloski v. 
Wilkes-Barre Ry. Corp., Com.PL, 
34 Luz.Leg.Reg. 260—Kaufman v. 
Potter Title & Trust Co., Cozn.PL, 
92 Pittsb.Leg.J. 27. 

Tex.—Cullinan v. Cullinan, 275 S.W. 
2d 472, 154 Tex. 247. 

Loftus v. Beckmann, Com.App., 
1 S.W.2d 268. 

Kilpatrick v. Norby, Civ.App., 302 
S.W.2d 492—Routh v. City of San 
Antonio, Civ.App., 302 S.W.2d 452— 
Roosth v. Poth, Civ.App., 198 S.W. 
2d 132, reversed on other grounds 
, 202 S.W.2d 442, 146 Tex. 7—Fielder 
v. Swan, Civ.App„ 175 S.W.2d 279, 
error refused—Johnson v. Camp¬ 
bell, Civ.App., 154 S.W.2d 878—Mer¬ 
rill v. Dunn, Civ.App., 140 S.W.2d 
320, error dismissed, judgment cor¬ 
rect—Trahan v. Roberts, Civ.App„ 
48 S.W.2d 503—Higgins v. South 
Texas Development Co., CivApp., 21 
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or rule of court | has been considered to be in the nature of a stat¬ 


or rule of court , 21 Such a statute 

S.W.2d 540, reversed on other 
grounds, Com.App., 35 S.W.2d 98. 
Conclusive presumption of aban¬ 
donment is raised by a delay of un¬ 
reasonable duration if not sufficiently 
explained. 

Tex.—Callahan v. Staples, 161 S.W.2d 
489, 139 Tex. 8. 

Vise v. Foster, Civ.App., 247 S. 
W.2d 274, error refused, no reversi¬ 
ble error. 

Abandonment can be implied from 
acts and conduct or omissions. 

N.Y.—Sulzer v. Fontheim, 10 N.Y.S.2d 
527, 170 Misc. 552. 

Only where court can say as a 
matter of law from the undisputed 
facts that plaintiff intended to aban¬ 
don his cause of action is a dismissal 
Justified. 

U.S.—Taylor v. Southern Ry. Co., D. 
C.I11., 6 F.Supp. 259. 

Want of action at or just before 
dismissal for want of prosecution 
controls the question of abandon¬ 
ment. 

Tex.—Chapman v. Gibson, Civ.App., 
8 S.W.2d 711, error dismissed. 

Void acts of court induced by plain- 
tiff held not to show abandonment of 
prosecution. 

Tex.—Chapman v. Gibson, supra. 
Abandonment not shown 

(1) Seven months’ delay. 

Tex.—Miller v. Kountze Corporate 
School Dist., Com.App., 54 S.W.2d 
344. 

(2) Other cases. 

Cal.—City of Los Angeles v. City of 
Huntington Park, 89 P.2d 702, 32 
C.A.2d 253. 

La.—Watt v. Creppel, App., 67 So. 2d 
341. 

Mass.—Curley v. Boston Herald-Trav¬ 
eler Corp., 49 N.E.2d 445, 314 Mass. 
31. 

Tex.—State v. Perkins, 185 S.W.2d 
975, 143 Tex. 386. 

Gibson v. Chapman, Civ.App., 37 
S.W.2d 269, error dismissed—Beas¬ 
ley v. Keck, Civ.App., 280 S.W. 855. 
Abandonment shown 

(1) A plaintiff, who took no fur¬ 
ther proceedings after defendant’s de¬ 
fault in answering eighteen years be¬ 
fore, would be presumed to have 
abandoned his claim. 

N.Y.—Sulzer v. Fontheim, 10 N.Y.S. 
2d 527, 170 Misc. 552. 

(2) A motion by plaintiff to dismiss 
constitutes an abandonment within 
the meaning of a statute authorizing 
a dismissal on abandonment. 

Cal.—Casner v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 74 P.2d 298, 23 C.A.2d 730— 
Menotti v. Marches!, 218 P. 439, 63 
C.A. 49, 

(3) Other cases. 

TJ.S.—Central R. Co. of New Jersey 
v. Martin, D.C.N.J., 30 F.Supp. 41. 


21. Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744—Anderson v. City of San Diego, 
258 P.2d 842, 118 C.A.2d 726—Hef- 
fernan v. Bennett & Armour, 230 P. 
2d 658, reheard 239 P.2d 129, re¬ 
heard 243 P.2d 846, 110 C.A.2d 564 
—Neustadt v. Skernswell, 221 P.2d 
694, 99 C.A.2d 293—Bayle-Lacoste 
& Co. v. Superior Court of Alameda 
County, 116 P.2d 458, 46 C.A.2d 
636. 

Del.—Landes v. Wolf, 96 A.2d 344, 9 
Terry 3. 

D.C.—Fox v. Smith, 30 F.2d 869, 58 
App.D.C. 345. 

Fla.—Ruth v. U. S. Fidelity & Guar¬ 
anty Co., 83 So.2d 769. 

Ill.—Redwine v. Horrocks, 17 N.E.2d 
359, 297 Ill.App. 638. 

Iowa.—Thoreson v. Central States 
Electric Co., 283 N.W. 253, 225 Iowa 
1406. 

Ky.—Reutlinger v. Reiss, 183 S.W.2d 
488, 298 Ky. 500—Furst v. Meek, 
180 S.W.2d 410, 297 Ky. 509. 

Mass.—Hall v. Maloney, 168 N.E. 724, 
269 Mass. 228—Cheney v. Boston & 
M. R. Co., 141 N.E. 5 02 , 246 Mass. 
502. 

Mich.—Hoad v. Spier, 299 N.W. 146, 
298 Mich. 462. 

Minn.—Wheeler v. Whitney, 194 N. 
W. 777, 156 Minn. 362. 

Miss.—Mississippi Cent. R. Co. v. 
Brookhaven Lumber & Mfg. Co., 
147 So. 814, 165 Misa 820. 

N.Y.—Crandall v. Crandall, 11 N.Y.S. 
2d 54, 256 App.Div. 1051, appeal dis¬ 
missed 22 N.E.2d 180, 281 N.Y. 632 
—Vorwerk v. Griflith, 296 N.Y.S. 
716, 251 App.Div. 843. 

Brand v. Union Ry. Co. of New 
York City, 17 N.Y.S.2d 504, 173 
Misc. 224. 

N.D.—McGurren v. Noyes Bros. & 
Cutler, 256 N.W. 649, 65 N.D. 146. 

Pa.—Dalrymple v. Philadelphia Sub¬ 
urban Cleaners, 67 Pa.Dist. & Co. 
395, 35 Del.Co. 470. 

H. G. Hall Co. v. Calcagnini, Com. 
PI., 29 Erie Co. 176, 60 York Leg. 
Rec. 128—Zitterbart v. Bills, Com. 
PI., 31 West.L.J. 155. 

Wash.—Hayes v. Quigg, 282 P.2d 301, 
46 Wash.2d 453—State ex rel. Pa¬ 
cific Fruit & Produce Co. v. Superi¬ 
or Court for King County, 155 P.2d 
1005, 22 Wash.2d 327—Craig v. 

Clearwater Concentrating Co., 151 
P.2d 828, 21 Wash.2d 530—State ex 
rel. Woodworth & Cornell v. Superi¬ 
or Court for King County, 113 P.2d 
527, 9 Wash.2d 37—State ex rel. 
Goodnow v. O’Phelan, 106 P.2d 1073, 
6 Wash.2d 146—State ex rel. Lyle 
v. Superior Court for Pierce Coun¬ 
ty, 102 P.2d 246, 3 Wash.2d 702. 

W.Va.—Coogle v. Smith, 104 S.E. 284, 

I 87 W.Va. 112. 


Wis.—Northwestern Malleable Iron 
Co. v. McMahon, 269 N.W. 653, 222 
Wis. 653. 

18 C.J. p 1193 note 25. 

Purpose of statute 

(1) To expedite course of litigation 
and keep court dockets as nearly cur¬ 
rent as possible. 

Fla.—May v. State ex rel. Ervin, 96 
So.2d 126—Early v. Sarasota-Fruit- 

ville Drainage Dist., 67 So.2d 441_ 

Railway Exp. Agency v. Hoagland, 
62 So.2d 756—Ivy H. Smith Co. v. 
Moccia, 59 So.2d 629—Sudduth 
Realty Co. v. Wright, 55 So.2d 189. 

(2) To prevent avoidable delay for 
too long a period. 

Cal.—Pacific Greyhound Lines v. Su¬ 
perior Court of City and County of 
San Francisco, 168 P.2d 665, 28 C.2d 
61—Chris tin v. Superior Court in 
and for Los Angeles County, 71 P. 
2d 205, 9 C.2d 526, 112 A.L.R. 1153. 

Continental Pac. Lines v. Superi¬ 
or Court In and For Solano County, 
299 P.2d 417, 142 C.A.2d 744—Lord 
v. Ingels, 149 P.2d 72, 64 C.A.2d 559 
—Bank of America Nat. Trust & 
Savings Ass’n v. Moore & Harrah, 
128 P.2d 623, 54 C.A.2d 37—Martin 
v. Gibson, 119 P.2d 1012, 48 C.A.2d 
449—Bayle-Lacoste & Co. v. Superi¬ 
or Court of Alameda County, 116 
P.2d 458, 46 C.A.2d 636. 

(3) To put an end to practice of 
filing suit to interrupt prescription 
and then letting suit hang perpetual¬ 
ly over head of defendant unless he 
himself should force issue. 

La.—Sanders v. Luke, App., 92 So.2d 
156. 

To promote decisions on merits 

Court rule requiring dismissal of 
actions not prosecuted within year 
should be given construction that will 
tend to promote decisions on merits 
rather than on strict formal proce¬ 
dure. 

Idaho.—Stilwell v. Weiser Iron 
Works, 157 P.2d 86, 66 Idaho 227. 

Delay after case is “at issue” 

(1) Where demurrer to complaint 
has not been disposed of, case is not 
“at issue,’’ within court rule author¬ 
izing dismissal for failure to take 
any steps In an action for a pre¬ 
scribed time after the case is “at is¬ 
sue.” 

Ariz.—Arnett v. Hardwick, 231 P. 922, 
27 Ariz. 179. 

(2) Under statute relating to dis¬ 
missal of cause for want of prosecu¬ 
tion, suit which had been pending for 
nearly four years, and which had been 
at issue nearly two and one-half 
years, with period of more than two 
years having elapsed since cause was 
referred to an examiner, was proper¬ 
ly dismissed. 

Fla.—Elmer A. Yelvington & Son v. 
Sheridan, 65 So.2d 44. 
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ute of limitations , 21 * 5 although it has been held that 
a rule of court is not one of limitations, since stat¬ 
utes of limitation apply to the commencement, not 
to the prosecution, of an action . 21 * 10 

As a general rule an action will be dismissed 
where plaintiff has not taken any action for a peri¬ 
od longer than is allowed for the commencement of 
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an action . 22 In the absence of a statute or rule of 
court making dismissal mandatory, whether or not 
plaintiff is guilty of lack of diligence or unreason¬ 
able delay, in other words, whether or not the ac¬ 
tion should be dismissed for want of prosecution, is 
a matter addressed to the sound discretion of the 
court , 23 and depends on all the facts and circum- 


“Froceeding” 

(1) Such word as used in a stat¬ 
ute providing for the dismissal of 
any pending cause in which no order 
or proceeding has been had for more 
than a certain time, except an order 
of continuance, includes any step or 
measure adopted in the prosecution 
or the defense of an action, except 
an order of continuance. 

W.Va.—Millar v. Whittington, 105 S. 

E. 907, 87 W.Va. 664. 

(2) Under court rule that any ac¬ 
tion which has been pending in su¬ 
perior court for more than one year 
without any “proceedings having been 
taken” therein during that year shall 
be subject to dismissal for want of 
prosecution, act of party to action in 
applying for and obtaining continu¬ 
ance constituted taking some proceed¬ 
ing. 

Del.—Short & Walls Lumber Co. v. 

Blome, 85 A.2d 235, 7 Terry 446. 

(3) Under such rule any action, 
however formal, will defeat automat¬ 
ic dismissal; and mere inaction for 
a year is in itself insufficient for 
dismissal. 

Del.—Landes v. Wolf, 96 A.2d 344, 9 

Terry 3. 

Notice as prerequisite to power 

(1) Where notice by mailing copy 
of court calendar has not been given 
as required by statute, it is error to 
dismiss a case as one wherein no 
progress has been made for more 
than a fixed period, notice being an 
essential prerequisite to the power of 
the court to dismiss. 

Mich.—Barnes v. Moynihan, 189 N.W. 

896, 220 Mich. 120. 

(2) Rule providing that action 
which has been pending for one year 
without proceedings having been tak¬ 
en shall be dismissed by court if no 
proceedings are taken within thirty 
days after notice has been sent to 
parties by prothonotary, and that ac¬ 
tion may also be dismissed for want 
of prosecution on motion of any 
party, contemplates dismissal on mo¬ 
tion immediately after expiration of 
one year period, and expiration of ad¬ 
ditional thirty days is not necessary. 
Del.—Landes v. Wolf, 96 A.2d 344, 9 

Terry 3, disapproving Ramirez v. 

Rackley, 67 A2d 854, 6 Terry 125. 

21.5 N.M.—Pettine v. Rogers, 321 P. 

2d 638, 63 N.M. 457—Eager v. Bel- 

more, 207 F.2d 519, 53 N.M. 299. 
Wis.—Pautsch v. Clark Oil Co., 58 N. 

W.2d 638, 264 Wis. 207. 


21.10 Idaho.—Stilwell v. Weiser Iron 
Works, 157 P.2d 86, 66 Idaho 227. 

22. Pa.—Potter Title & Trust Co. v. 
Prank, 148 A. 50, 298 Pa. 137. 

Weil v. Power Building & Loan 
Ass’n, 17 A2d 634, 142 Fa.Super. 
257. 

Houck v. New Holland Borough, 
51 Pa.Dist. & Co. 514, 49 Lanc.L. 
Rev. 210. 

Antonelli v. Cohen, Com.Pl., 7 
Chest.Co. 116—Behrman v. Penn¬ 
sylvania Turnpike Commission, 
Com.PL, 59 Dauph.Co. 11—Dean v. 
Williams, Com.Pl., 39 Erie Co. 83— 
Kuchinskas v. Hines, Com.Pl., 35 
Luz.Leg.Reg. 295—Messersmith v. 
Thomas, Com.Pl., 8 Sch.Reg. 59. 
Flat adoption of analogy to stat¬ 
ute of limitations disapproved. 

Pa.—Farrell v. Pennsylvania Coal Co., 
29 Pa.Dist. 218, 20 Luz.Leg.Reg. 
247. 

Statute not controlling 

Time generally required to justify 
dismissal of suit for want of prose¬ 
cution is not the same as the ordi¬ 
nary statute of limitations. 

S.C.—White v. Harby, 179 S.E. 671, 
176 S.C. 36. 

23. U.S.—U. S. v. Fischer, C.C.A.N. 
Y., 93 F.2d 488. 

Ariz.—Brown v. Haymore, 32 P.2d 
1027, 43 Ariz. 466—Arnett v. Peter¬ 
son, 210 P. 683, 24 Ariz. 405. 

Ark.—Chalkey v. Henley, 12 S.W.2d 
18, 178 Ark. 635. 

Cal.—Raggio v. Southern Pac. Co., 
185 P. 171, 181 C. 472. 

Lewis v. Greenspun, App., 325 P. 
2d 551—Harris v. Board of Ed. of 
City and County of San Francisco, 
313 P.2d 212, 152 C.A.2d 677—Gun¬ 
ner v. Van Ness Garage, 310 P.2d 
32, 150 C.A.2d 345—Charlton v. Pan 
Am. World Airways, 254 P.2d 128, 
116 C.A.2d 550—Hillsdale Builders 
Supply Co. v. Eichler, 240 P.2d 343, 
109 C.A.2d 117—Hadges v. Iverson, 
212 P.2d 917, 95 C.A.2d 436—Gray 
v. Bybee, 141 F.2d 32, 60 C.A.2d 564 
—Lieb v. Lager, 49 P.2d 886, 9 C.A 
2d 324—Harris v. Dickinson, 23 P. 
2d 68, 132 C.A 448—Craghill v. 
Ford, 16 P.2d 343, 127 CA 661— 
Vogel v. Marsh, 10 P.2d 791, 122 
C.A 748—St. Clair v. Brix, 264 P. 
307, 89 C.A 94. 

Del.—Landes v. Wolf, 96 A2d 344, 9 
Terry 3. 

D.C.—Berch to Use of Nationwide 
Mut. Ins. Co. v. Rosner, Mun.App., 
136 A.2d 260—Goldstein v. Kennedy, 
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Mun.App., 134 A2d 5SO—Steele v. 
General Baking Co., Mun.App., 101 
A2d 845. 

Kan.—Benewiat v. Benewiat, 313 P-2d 
251, 181 Kan. 621. 

Mich.—Robinson v. Sample, 219 N.W. 
661, 242 Mich. 548. 

Minn.—Wheeler v. Whitney, 194 N.W. 
777, 156 Minn. 362. 

Mont.—Silver v. Eakins, 175 P. 876, 
55 Mont. 210. 

N.M.—City of Roswell v. Holmes, 96 
P.2d 701, 44 N.M. 1. 

N.Y.—Hansen v. Northern Ins. Co. 
of New York, 290 N.Y.S. 376, 248 
App.Div. 845. 

Friedlander v. Roxy Theatre, Inc., 
127 N.Y.S.2d 765, 204 Misc. 740, af¬ 
firmed 129 N.Y.S.2d 896, 283 App. 
Div. 860. 

Timm v. Timm, 26 N.Y.S.2d 884. 

Ohio.—Gray v. Gray, App., 142 N.E.2d 
552. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 

Pa.—Talbot v. Delaware County 
Trust Co., 119 A-2d 518, 384 Pa. 85 
—Manson v. First Nat. Bank in 
Ind., 77 A2d 399, 366 Pa. 211— 
Margolis v. Blecher, 72 A2d 127, 
364 Pa. 234—Pennsylvania R. Co. 
v. City of Pittsburgh, 6 A.2d 907, 
335 Pa. 449—Wingert v. Anderson, 
164 A 333, 309 Pa. 402—Potter Title 
& Trust Co. v. Frank, 148 A 50, 
298 Pa. 137. 

Geyer v. Walton, 30 A2d 643, 151 
Pa. Super. 549—Weil v. Power 
Building & Loan Ass’n, 17 A.2d 
634, 142 Pa.Super. 257—Wargovich 
v. Metropolitan Life Ins. Co., 7 A 
2d 568, 136 Pa.Super. 421. 

Behrman v. Pennsylvania Turn¬ 
pike Commission, Com.PL, 59 
Dauph.Co. 11—Dougherty v. Dime 
Bank & Trust Co., Com.Pl., 37 Luz. 
Leg.Reg. 5—Kamendulis v. Lacka¬ 
wanna & W. R. Co., Com.PL, 35 
Luz.Leg.Reg. 338—Saar v. Penn¬ 
sylvania R. R. Co., Com.PL, 3 Ly¬ 
coming 31—Mosolino v. Gavula, 
Com.PL, 41 Sch.Leg.Rec. 141—An¬ 
tonio v. Sharpe, €om.PL, 7 Sch. 
Reg. 221. 

S.C.—Stribling v. Fretwell, 154 S.E. 
415, 157 S.C. 297. 

Tenn.—Stevens v. Brown, 116 S.W. 
2d 1021, 173 Tenn. 234. 

Tex.—Howeth v. Davenport, Civ.App., 
311 S.W.2d 480, error refused no 
reversible error—Johnson v. Camp¬ 
bell, CivApp., 154 S.W.2d 878- 
Miller v. Kountze Corporate School 
Dist., Civ.App., 35 S.W.2d 1076, re- 
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versed on other grounds, Com.App., 

64 S.W.2d 344—Broussard v. In¬ 
demnity Ins. Co. of North America, 
Civ.App., 299 S.W. 506—Loftus v. 
Beckman, Civ.App., 296 S.W. 703, 
reversed on other grounds Loftus 
v. Beckmann, Com. App., 1 S.W.2d 
268—Beaudette v. City of El Paso, 
Civ.App., 247 S.W. 895. 

Vt.—Capital Sav. Bank & Trust Co. 

v. Hammett, 112 A. 360, 95 Vt. 47. 
Wash.—Hayes v. Quigg, 282 P.2d 301, 
46 Wash.2d 453—State ex rel. Daw¬ 
son v. Superior Court of Kittitas 
County, 133 P.2d 285, 16 Wash.2d 
300. 

W.Va.—Murray v. Roberts, 183 S.E. 
688 , 117 W.Va. 44. 

Wis.—Pautsch v. Clark Oil Co., 58 
N.W.2d 638, 264 Wis. 207. 

Test of abuse 

In a legal sense discretion to dis¬ 
miss a suit for want of prosecution 
is abused whenever in exercise of its 
discretion court exceeds bounds of 
reason, all of circumstances before it 
being considered. 

Cal.—Ordway v. Arata, 309 P.2d 919, 
150 C.A.2d 71. 

Cross complaint 

No fixed rule can be laid down for 
exercise of discretion in dismissing a 
cross complaint for want of prosecu¬ 
tion, since such action is not regulat¬ 
ed by statute. 

Cal.—Fox Woodsum Lumber Co. v. 

Janes, 173 P.2d 854, 76 C.A.2d 748. 
Nev.—Harris v. Harris, 196 P.2d 402, 

65 Nev. 342. 

Degree of discretion 

Trial court has a larger discretion 
in passing on motion to dismiss for 
want of prosecution than in ruling on 
motion made pursuant to rule of 
practice and procedure to dismiss for 
failure to note for trial or hearing 
for one year. 

Wash.—State ex rel. Philips v. Hall, 
108 P.2d 339, 6 Wash.2d 531. 

Tinder statute 

(1) In certain cases under a statute 
so providing dismissal of an action 
for want of prosecution rests in dis¬ 
cretion of trial court. 

Cal.—Allyne v. Murasky, 254 P. 564, 
200 C. 661. 

Wisler v. California State Bd. of 
Accountancy, 288 P.2d 322, 136 C. 
A.2d 79—Sawyer v. Palmer, 263 P. 
2d 475, 121 C.A2d 370—Wilson v. 
Barry, 259 P.2d 991, 119 C.A.2d 621 
—Hibernia Savings & Loan Soc. v. 
Lauffer, 107 P,2d 494, 41 C.A.2d 725 
—Jackson v. De Benedetti, 103 P. 
2d 990, 39 C.A.2d 574—Inderbitzen 
v. Lane Hospital, 61 P.2d 514, 17 
C.A.2d 103—In re Matthiessen’s 
Estate, 52 P.2d 248, 10 C.A.2d 323- 
Barton v. Pierce, 20 P.2d 736, 131 
C.A 33—Stankey v. Boden, 20 P.2d 
50, 130 C.A. 454—Craghill v. Ford, 
16 P.2d 343, 127 C.A. 661—Barry v. 
Learner, 299 P. 82, 113 C.A. 651. 
Wis.—Wisconsin Lumber & Supply 
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Co. v. Dahl, 252 N.W. 714, 214 Wis. 
137. 

(2) Only limitation on exercise by 
court of such discretionary power is 
that power must not be abused. 

Cal.—Cohn v. Rosenberg, 144 P.2d 

399, 62 C.A.2d 140—Jackson v. De 
Benedetti, 103 P.2d 990, 39 C.A.2d 
574. 

Nev.—Harris v. Harris, 196 P.2d 402, 
65 Nev. 342. 

(3) A statute providing that the 
court “may" dismiss for plaintiff’s 
failure to appear at the time of trial 
does not prevent the court, in the 
interest of justice to defendant, from 
proceeding with the trial, notwith¬ 
standing plaintiff's nonappearance. 
U.S.—Fugitt v. Lake Erie & W. R. 

Co., D.C.Ohio, 287 F. 556. 

(4) Purpose of statute giving court 
discretion to dismiss action for want 
of prosecution for failure to bring 
action to trial for more than a cer¬ 
tain time is to prevent unreasonable 
delay. 

Cal.—Ordway v. Arata, 309 P.2d 919, 
150 C.A.2d 71. 

(5) Civil procedure amendment, 
giving court discretionary power to 
dismiss an action for want of prose¬ 
cution where plaintiff had failed for 
two years to bring action to trial, 
had effect of suspending power of 
court to dismiss for any delay of 
less than two years. 

Cal.—Cohn v. Rosenberg, 144 P.2d 
399, 62 C.A.2d 140—Westphal v. 
Westphal, 143 P.2d 405, 61 C.A.2d 
544. 

Rule fixing time for filing proof 

after issue joined held not to require 
dismissal on plaintiff’s failure to 
comply therewith, the matter being 
discretionary. 

Tenn.—Osgood Co. v. Bland, 141 S. 
W.2d 505, 24 Tenn.App. 126. 

Discretion held not abused 
U.S.—Oakes v. Federal Oil Market¬ 
ing Corporation, C.C.A.Ark., 42 F. 
2 d 991—Carnegie Steel Co. v. Colo¬ 
rado Fuel & Iron Co., C.C.A.Colo., 
14 F.2d 1, certiorari denied 47 S.Ct. 
240, 273 U.S. 731, 71 L.Ed. 863. 
Ariz.—Price v. Sunfleld, 112 P.2d 210, 
57 Ariz. 142. 

Cal.—City t of Los Angeles v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 98 P.2d 207, 15 C. 2 d 16 
—Feather River Land & Mining 
Co. v. Paradise Irr. Dist., 46 P.2d 
147, 3 C.2d 733—Farbstein v. 

Woulfe, 269 P. 446, 204 C. 695. 

Hayutin v. Rudnick, App., 322 P. 
2d 1023—Welden v. Davis Auto Ex¬ 
change, 315 P.2d 33, 153 C.A.2d 515 
—Gunner v. Van Ness Garage, 310 
P. 2 d 32, 150 C.A.2d 345—Stuart v. 
Hollywood Turf Club, 303 P.2d 897, 
146 C.A.2d 261—Sawyer v. Palmer, 
263 P.2d 475, 121 C.A.2d 370—Gurst 
v. San Diego Transit System, 258 
P.2d 1109, 119 C.A.2d 51—Hillsdale 
Builders Supply Co. v. Eichler, 240 
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P.2d 343, 109 C.A.2d 117—Simonini 
v. Jay Dee Leather Products Co 
193 P. 2 d 53, 85 C.A.2d 265—Cohn v 
Rosenberg, 144 P.2d 399, 62 C A ? a 
140—Hibernia Savings & Loan Soc 
v. Lauffer, 107 P.2d 494, 41 C.A.26 
725—Phillips v. Santa Ana Times 
63 P. 2 d 838, 18 C.A.2d 280—Berger 
v. Mantle, 63 P.2d 335, 18 c.A2d 
245—Rose v. Subway Terminal Cor¬ 
poration, 33 P.2d 76, 139 C.A. 67— 
Harris v. Dickinson, 23 p. 2 d 68 
132 C.A. 448—Barton v. Pierce 20 
P.2d 736, 131 C.A. 33—Craghill v 
Ford, 16 P.2d 343, 127 C.A 661-1 
Grass v. Rindge Co., 285 P. 673, 84 
C.A. 750—Boyer v. Crichton, 279 P 
677, 100 C.A. 24. 

Del.—Landes v. Wolf, 96 A.2d 344 , 9 
Terry 3. 

Hawaii.—You Dong Men v. Cho Ky- 
ung Ai, 41 Hawaii 574. 

III.—Cline v. Junkin, 19 N.E.2d 206 
298 Ill.App. 632. 

N.J.—Frytez v. Gruchacz, 17 A. 2 d 541, 
125 N.J.Law 630. 

N.M.—Emmco Ins. Co. v. Walker, 260 
P. 2 d 712, 57 N.M. 525. 

N.Y.—Levine v. City of New York, 

159 N.Y.S.2d 265, 3 A.D.2d 682— 
Biss v. Graci, 146 N.Y.S. 2 d 508, 1 
A.D.2d 675—Richardson v. Erie R. 
Co., 117 N.Y.S.2d 443, 280 App.Div. 
958—Melmed v. B. F. Gladding & 
Co., 112 N.Y.S.2d 760, 279 App.Div. 
1128. 

Ohio.—Stine v. Atkinson, App., 82 N. 
E.2d 321. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 

Pa.—Margolis v. Blecher, 72 A.2d 127, 
364 Pa. 234. 

Weil v. Power Building & Loan 
Ass’n, 17 A.2d 634, 142 Pa.Super. 
257—Wargovich v. Metropolitan 
Life Ins. Co., 7 A.2d 568, 136 Pa.Su- 
per. 421. 

Tex.—Howeth v. Davenport, Civ.App., 
311 S.W. 2d 480, error refused no 
reversible error—Routh v. City of 
San Antonio, Civ.App., 302 S.W.2d 
452—Stateler v. Nettles, Civ.App., 
163 S.W.2d 700. 

Wash.—Peterson v. Parker, 275 P. 

729, 151 Wash. 392. 

W.Va.—Kitson v. Messenger, 27 S.E. 

2d 265, 126 W.Va. 60. 

Wis.—Northwestern Malleable Iron 
Co. v. McMahon, 269 N.W. 653, 
222 Wis. 653. 

Discretion held abused 
(1) By dismissal. 

Ariz.—Craft v. Cannon, 121 P.2d 421, 
58 Ariz. 457—Brown v. Haymore, 
32 P.2d 1027, 43 Ariz. 466. 

Cal.—Raggio v. Southern Pac. Co., 
185 P. 171, 181 C. 472. 

Ordway v. Arata, 309 P.2d 919, 

160 C.A.2d 71—Wilson v. Barry, 
259 P.2d 991, 119 C.A.2d 621-^Tep- 
sen v. Sherry, 220 P.2d 819, 99 C. 
A.2d 119—Fox Woodsum Lumber 
Co. v. Janes, 173 P.2d 854, 76 C.A. 
2d 748—Jackson v. Thompson, 118 
P.2d 31, 47 C.A 2d 405. 
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stances of each case and not merely on the length of 
the delay . 24 The discretion is one controlled by legal 
principles and is to be exercised in accordance with 
the spirit of the law and with a view to subserv¬ 
ing, rather than defeating, the ends of substantial 
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justice . 24 - 5 

Where, however, the express mandatory condi¬ 
tions of a statute or rule providing for dismissal for 
want of prosecution are clearly established, the 
court is without discretion in the matter , 25 or at 


Fla.—Eaton v. Harrison, 132 So. 635, 
100 Fla. 1668. 

Minn.—Nyberg v. Cambridge State 
Bank, 72 N.W.2d 345, 245 Minn. 312. 
N.J.—Allegro v. Afton Village Corp., 
87 A.2d 430, 9 N.J. 156. 

N.Y.—Harder v. Le Febvre, 130 N.Y. 

S.2d 632, 283 App.Div. 982. 

Ohio.—Banks v. Ohio Power Co., 103 
N.E.2d 819, 157 Ohio St. 10. 

Pa.—Manson v. First Nat. Bank in 
Ind., 77 A.2d 399, 366 Pa. 211. 

Tex.—Miller v. Kountze Corporate 
School Hist., Com.App., 54 S.W.2d 
344. 

(2) By denying dismissal. 

D.C.—Bell v. Thomas, Mun.App., 109 
A2d 580 —Steele v. General Bak¬ 
ing Co., Mun.App., 101 A.2d 845. 
N.Y.—Roe v. Kurkhill, 174 N.Y.S.2d 
573, 6 A.D.2d 716—Lapidus v. City 
of New York, 164 N.Y.S.2d 829, 4 A. 
D.2d 752—O’Rourke v. City of New 
York, 159 N.Y.S.2d 366, 3 AJD.2d 
713, reargument and appeal denied 
169 N.Y.S.2d 429, 3 A.B.2d 713— 
Biondo v. New Amsterdam Cas. Co., 
157 N.Y.S.2d 998, 3 A.D.2d 640— 
Johnson v. Moody’s Investors Serv¬ 
ice, 138 N.Y.S.2d 683, 285 App.Div. 
966—Lange v. Bagish, 137 N.Y.S. 
2d 13, 285 App.Div. 833—Smith v. 
Schiller, 108 N.Y.S.2d 614, 279 App. 
Div. 755—Finke v. Com. Ins. Co. of 
N. Y., 93 N.Y.S.2d 578, 276 App.Div. 
814—Ducharme v. Rowe, 78 N.Y.S. 
2d 240, 273 App.Div. 974—Procopio 
v. Crowley’s Inc., 77 N.Y.S.2d 319, 
273 App.Div. 909—Thiemsen . v. 
Fisher, 24 N.Y.S.2d 364, 260 App. 
Div. 1038—Burnham v. Fauser, 2 
N.Y.S.2d 166, 253 App.Div. 908, fol¬ 
lowed in 3 N.Y.S.2d 394, 253 App. 
Div. 907—Rodin v. Wagner, 299 N. 
Y.S. 121, 252 App.Div. 784—Gabriel- 
sen v. Brookhattan Trucking Co., 
294 N.Y.S. 937, 250 App.Div. 861— 
Brienza v. Unity Amusement Cor¬ 
poration, 287 N.Y.S. 415, 248 App. 
Div. 586—McIntyre v. Branner, 212 
N.Y.S. 12, 214 App.Div. 145. 

Caudle v. City of New York, 158 
N.Y.S.2d 822, 5 Misc.2d 941. 

24. U.S.—Russell v. Texas Trans¬ 
port & Terminal Co., C.C.A.N.Y., 32 
F.2d 689. 

Ariz.—W. T. Rawleigh Co. v. Spencer, 
118 P.2d 674, 58 Ariz. 182. 

Ark.—Thompson v. Foote, 134 S.W. 
2d 11, 199 Ark. 474. 

Cal.—Welden v. Davis Auto Exchang¬ 
es, 315 P.2d 33, 153 C.A.2d 515— 
Jepsen v. Sherry, 220 P.2d 819, 99 
C.A.2d 119. 

Idaho.—Lyon v. State, 283 P.2d 1105, 
76 Idaho 374—Eldridge v. Idaho 


I State Penitentiary, 30 P.2d 781, 54 
Idaho 213. 

Ill.—Epley v. Epley, 160 N.E. 113, 328 
Ill. 582. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

Mo.—Corpus Juris Secundum cited in 
Levee Dist. No. 4 of Dunklin Coun¬ 
ty v. Small, App., 281 S.W.2d 614, 
618. 

Or.—Hyde v. Velvin, 318 F.2d 269. 
Pa.—Talbot v. Delaware County 
Trust Co., 119 A2d 518, 384 Pa. 85 
—Manson v. First Nat. Bank in 
Ind., 77 A 2d 399, 366 Pa. 211. 

Houck v. New Holland Borough, 
51 Pa.Dist. & Co. 514, 49 Lanc.L. 
Rev. 210—Peoples Bank of Greens¬ 
boro v. Conn, 31 Pa.Dist. & Co. 547 
—Roth v. Erie County, Com.Pl., 31 
Erie Co. 108, 62 York Leg.Rec. 36 
—Peoples Savings & Trust Co. v. 
Nescopeck M. F. I. Co., Com.Pl., 
38 Luz.Leg.Reg. 70. 

! Tex.—Pacific Fire Ins. Co. v. Donald, 

| Civ.App., 217 S.W.2d 431, affirmed 
224 S.W.2d 204, 148 Tex. 277- 
Leach v. City of Orange, Civ.App., 
46 S.W.2d 1047. 

18 C.J. p 1193 note 23. 

Question of fact 

Question of whether plaintiffs 
could have brought action to trial 
within statutory period is one of fact 
for trial court. 

Cal.—Hayutin v. Rudnick, App., 322 
P.2d 1023. 

Diligence in prosecution means or¬ 
dinary care toward the prosecution of 
the suit, taking into consideration all 
the facts. 

N.J.—Paterson Glass Co. v. Gold¬ 
stein, 129 A. 422, 3 N.J.Misc. 53. 

24.5 Cal.—Ordway v. Arata, 309 P. 
2d 919, 150 C.A.2d 71—Wilson v. 
Barry, 259 P.2d 991, 119 C.A.2d 621 
—Jepsen v. Sherry, 220 P.2d 819, 
99 Cal.App.2d 119—Fox Woodsum 
Lumber Co. v. Janes, 173 P.2d 854, 
76 C.A.2d 748. 

Nev.—Harris v. Harris, 196 P.2d 402, 
65 Nev. 342. 

25. Cal.—Andersen v. Superior 

Court of California in and for 
Napa County, 200 P. 963, 187 C. 95. 
Wash.—Hayes v. Quigg, 282 P.2d 301, 
46 Wash.2d 453—State ex rel. 
Washington Water Power Co. v. 
Superior Court for Chelan County, 
250 P.2d 536, 41 Wash.2d 484—’ 
Craig v. Clearwater Concentrating 
Co., 151 P.2d 828, 21 Washed 530 
—State ex reL Dawson v. Superior 
Court of Kittitas County, 133 P.2d 
285, 16 Wash.2d 300—State ex rel. 
Lyle v. Superior Court for Pierce 
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County, 102 P.2d 246, 246 Wash.2d 
702. 

Not analogous to statute of limita¬ 
tions 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v. Moore & Harrah, 
128 P.2d 623, 54 C.A2d 37. 

Not open, to judicial interpretation 
Since section of code of civil pro¬ 
cedure, providing for dismissal of 
action unless brought to trial within 
three years of filing of remittitur 
with county clerk on reversal of 
judgment on appeal, is clear and un¬ 
ambiguous, such section is not open 
to judicial interpretation. 

Cal.—Neustadt v. Skemswell, 221 P. 
2d 694, 99 C.A.2d 293. 

Buie of court held to make dis¬ 
missal mandatory in certain cases. 
Mass.—Cheney v. Boston & M. R. 

Co., 141 N.E. 502, 246 Mass. 502. 
Miss.—Mississippi Cent. R. Co. v. 
Brookhaven Lumber & Mfg. Co., 
147 So. 814, 165 Miss. 820. 

N.M.—Ringle Development Corp. v. 

Chavez, 180 P.2d 790, 51 N.M. 156. 
Wash.—Hayes v. Quigg, 282 P.2d 301, 
46 Wash.2d 453—State ex rel. 
Washington Water Power Co. v. 
Superior Court for Chelan County, 
260 P.2d 536, 41 Wash.2d 484—Cal¬ 
lahan v. Caldwell, 191 P.2d 708, 30 
Wash.2d 430—State ex rel. Heyes 
v. Superior Court for Whatcom 
County, 121 P.2d 960, 12 Wash.2d 
430—State ex rel. Woodworth & 
Cornell v. Superior Court for King 
County, 113 P.2d 527, 9 Wash.2d 37 
—State ex rel. Lyle v. Superior 
Court for Pierce County, 102 F.2d 
246, 3 Wash.2d 702. 

Statute held to make dismissal 
mandatory in certain cases. 

Cal.—Rose v. Knapp, 237 P.2d 981, 38 
C.2d 114—Pacific Greyhound Lines 
v. Superior Court of City and Coun¬ 
ty of San Francisco, 168 P.2d 665, 
28 C.2d 61—Christin v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 71 P.2d 205, 9 C.2d 526, 112 A. 
L.R. 1153—Miller & Lux v. Superi¬ 
or Court of California in and for 
Merced County, 219 P. 1006, 192 C. 
333—Andersen v. Superior Court 
of California in and for Napa Coun¬ 
ty, 200 P. 963, 187 a 95—Rio Vista 
Mining Co. v. Superior Court ol 
Plumas County, 200 P. 616, 187 G 
1—Boyd v. Southern Fac. R. Co., 
197 P. 58, 185 G 344. 

Lewis v. Greenspun, App., 325 
P,2d 551—Tew v. Tew, App., 324 P. 
2d 625—Fisher v, Superior Court 
In and For Los Angeles County, 
App., 320 P.2d 894—O'Donnell, Pa- 
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least there is but a slight latitude for the exercise 
of discretion . 25 - 2 Such a statute is merely pro¬ 
cedural , 25 - 4 and is to be given a strict construc¬ 
tion ; 25 - 6 but it is not arbitrarily designed to close 
a proceeding in all events on the termination of the 
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prescribed period , 25 - 8 and implied exceptions may 
be recognized . 25 - 10 

The statutory period under such a statute com¬ 
mences to run from the filing of the original com¬ 
plaint , 25 - 12 and not from the filing of any subsequent 


cific Emp. Ins. Co., Interveners v. 
City and County of San Francisco, 
304 P.2d 852, 147 C.A.2d 63—Stuart 
v. Hollywood Turf Club, 303 P.2d 
897, 146 C.A.2d 261—Bosworth v. 
Superior Court In and For Los An¬ 
geles County, 300 P.2d 155, 143 C.A. 
2d 775—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A. 2 d 
744—Hastings v. Superior Court, 
Riverside County, 280 P.2d 74, 131 
C.A.2d 255—Anderson v. City of 
San Diego, 258 P.2d 842, 118 C.A.2d 
726—Ellsworth v. U. S. Metals 
Corp., 243 P.2d 575, 110 C.A.2d 727 
—McKenna v. Ping, 234 P.2d 246, 
105 C.A.2d 752—Neustadt v. 
Skernswell, 221 P.2d 694, 99 Cal. 
App.2d 293—Douglas v. Superior 
Court in and for Los Angeles Coun¬ 
ty. 210 P.2d 853, 94 C.A.2d 395— 
Favretto v. Favretto, 194 P.2d 748, 
86 C.A.2d 299—People v. Superior 
Court of Cal., In and for City and 
County of San Francisco, 194 P.2d 
571, 86 C.A.2d 204—Hunt v. United 
Artists Studio, 180 P.2d 460, 79 C. 
A.2d 619— Meier v. Superior Court 
of Orange County, 131 P.2d 554, 55 
C.A.2d 675—Martin v. Gibson, 119 
P.2d 1012, 48 C.A.2d 449—Elmhurst 
Packers v. Superior Court of Ala¬ 
meda County, 116 P.2d 487, 46 C.A. 
2d 648—Bayle-Lacoste & Co. v. Su¬ 
perior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636—Bank 
of America Nat. Trust & Savings 
Ass’n v. Superior Court in and for 
City and County of San Francisco, 
71 P.2d 296, 22 C.A.2d 450—Rosen- 
felt v. Scholtz, 62 P.2d 381, 17 C.A. 
2d 443—Crum v. Superior Court in 
and for Shasta County, 14 P.2d 785, 
126 C.A. 471—Turnbull v. Superior 
Court in and for City and County 
of San Francisco, 14 P.2d 540, 126 
C.A. 141—Nelson v. Geiss, 7 P.2d 
720, 120 C.A. 247—Prudential Ins. 
Co. of America v. Superior Court 
in and for City and County of San 
Francisco, 4 P.2d 294, 117 C.A. 528 
—Cruse v. Superior Court in and 
for Los Angeles County, 283 P. 73, 
102 C.A. 290—Henderson v. Palmer 
Union Oil Co., 220 P. 672, 64 C.A. 
81—Ravn v. Planz, 174 P. 690, 37 
C.A. 735. 

N.M.—Vigil v. Johnson, 291 P.2d 312, 
60 N.M. 273. 

Wash.—State ex rel. L. L. Buchanan 
& Co. v. Washington Public Service 
Commission, 237 F.2d 1024, 39 

Wash.2d 706—State ex rel. Good- 
now v. O’Phelan, 106 P.2d 1073, 6 
Wash.2d 146. 


Intent of statute pertaining to dis¬ 
missal of actions for want of prose¬ 
cution is to fix a minimum period 
within which mere delay is not deem¬ 
ed to be sufficient cause for dismiss¬ 
al, and an immediately ensuing inter¬ 
val of three years, during which the 
court, in its discretion, may adjudge 
such delay sufficient, and a maximum 
period of five years, on expiration of 
which such delay is sufficient as a 
matter of law and dismissal is made 
mandatory. 

Cal.—Wilson v. Barry, 259 P.2d 991, 
119 C.A.2d 621—Cohn v. Rosenberg, 
144 P.2d 399, 62 C.A.2d 140—Hi¬ 
bernia Savings & Loan Soc. v. 
Lauffer, 107 P.2d 494, 41 C.A.2d 725. 
Waiver 

(1) Parties to an action are with¬ 
out power to waive the provisions of 
code section requiring a dismissal of 
action three years after service of 
summons and complaint if no answer 
has been filed and no judgment en¬ 
tered. 

Cal.—Rio Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214. 

(2) Waiver of right to move for 
dismissal by acquiescence in delay 
see infra § 65 (3) e. 

25.2 Cal.—Hunt v. United Artists 
Studio, 180 P.2d 4G0, 79 C.A.2d 619. 
25.4: Cal.—In re Thatcher's Estate, 
262 P.2d 337, 120 C.A.2d 811. 

25.6 Cal.—Elmhurst Packers v. Su¬ 
perior Court of Alameda County, 
116 P.2d 487, 46 C.A.2d 648. 

25.8 Cal.—Pacific Greyhound Lines 
v. Superior Court of City and Coun¬ 
ty of San Francisco, 168 P.2d 665, 
28 C.2d 61—Christin v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 71 P.2d 205, 9 C.2d 526, 112 A.L. 
R. 1153. 

Continental Pac. Lines v. Superi¬ 
or Court In and For Solano County, 
299 P.2d 417, 142 C.A.2d 744—Fav¬ 
retto v. Favretto, 194 P.2d 748, 86 
C.A.2d 299—Bayle-Lacoste & Co. 
v. Superior Court of Alameda 
County, 116 P.2d 458, 46 C.A.2d 636 
—Judson v. Superior Court of Los 
Angeles County, 129 P.2d 3G1, 21 
C.2d 11. 

25.10 Cal.—Smithers v. Ederer, 303 
P.2d 771, 146 C.A.2d 227—Reeves v. 
Hutson, 301 P.2d 264, 144 C.A.2d 
445—Hastings v. Superior Court, 
Riverside County, 280 P.2d 74, 131 
C.A.2d 255—Bayle-Lacoste & Co. v. 
Superior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636. 
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25.12 Cal.—Christin v. Superior 

Court in and for Los Angeles Coun¬ 
ty, 71 P.2d 205, 9 C. 2 d 526, 112 A.L. 
R. 1153—Murphy v. Murphy, 55 pj 
2d 1169, 5 C.2d 640, certiorari de¬ 
nied 57 S.Ct. 188, 299 U.S. 596, 81 
L.Ed. 439, rehearing denied 57 S 
Ct. 234, 299 U.S. 623, 81 L.Ed. 459* 
motion denied 57 S.Ct. 504, 300 U.s! 
640, 81 L.Ed. 855—Rosefield Pack¬ 
ing Co. v. Superior Court, 47 P. 2 d 
716, 4 C.2d 120. 

De Roode v. Placer County, 247 
P.2d 390, 112 C.A.2d 859—Douglas 
v. Superior Court in and for Los 
Angeles County, 210 P.2d 853, 94 C. 
A. 2 d 395—Perrin v. Resleure, 175 
P.2d 281, 77 C.A. 2 d 408—Smith v. 
Wiget, 171 P. 2 d 563, 75 C.A.2d 591 
—Hibernia Savings & Loan Soc. 
v. Lauffer, App., 107 P.2d 494, 41 C. 
A.2d 725—Rosenfelt v. Scholtz, 62 
P.2d 381, 17 C.A. 2 d 443—Shewitt 
v. Superior Court in and for Los 
Angeles County, 41 P.2d 941, 4 C. 
A.2d 619. 

Prior law 

(1) Under an earlier statute the 
statutory period ran from the time of 
filing an answer. 

Cal.—Wells Fargo & Co. v. City and 
County of San Francisco, 152 P.2d 
625, 25 C. 2 d 37—Mercantile Inv. Co. 
v. Superior Court in and for Los 
Angeles County, 25 P.2d 12, 218 C. 
770—A. Paladini, Inc., v. Superior 
Court in and for City and County 
of San Francisco, 21 P. 2 d 941, 218 
C. 114—Sacramento Transp. Co. v.- 
California Reclamation Co., 269 P. 
640, 205 C. 42. 

Craghill v. Ford, 16 P.2d 343, 127 
C.A. 661—Steinbauer v. Bondesen, 
14 P.2d 106, 125 C.A. 419—Neil v. 
Gane. 12 P.2d 131, 124 C.A. 51- 
Prudential Ins. Co. of America v. 
Superior Court in and for City and 
County of San Francisco, 4 P.2d 
294, 117 C.A. 528—Boyer v. Crich¬ 
ton, 279 P. 677, 100 C.A. 24—South¬ 
ern Pac. Co. v. Superior Court of 
California in and for Solano Coun¬ 
ty, 230 P. 952, 69 C.A. 106—Hender¬ 
son v. Palmer Union Oil Co., 220 
P. 672, 64 C.A. 81—Pallett v. 

Guenther, 210 P. 969, 59 C.A. 434— 
Watterson v. Hillside Water Co., 
183 P. 592, 42 C.A. 364—Barton v. 
City of Richmond, 179 P. 622, 39 
C.A. 564. 

18 C.J. p 1193 note 25 [a] (1). 

(2) More specifically it ran from 
the legal filing of the last answer or 
pleading which became a part of the 
answer. 
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amended complaint . 25 * 14 The word “action” in such 
a statute does not mean the entire proceeding, in¬ 
cluding a cross complaint . 23 * 16 The word “trial” 
means the trial of issues of fact for the purpose of 
determining the cause on the merits , 25 * 18 and a 
hearing of demurrer to the complaint is not a trial, 
within the meaning of the statute , 25 * 20 unless the 
ruling on the demurrer is a final determination of 
the rights of the parties . 25 * 22 A hearing on an ap¬ 
plication for a preliminary injunction in an action is 
not a trial , 25 * 24 nor is a hearing and determination 
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of a motion to set aside a default judgment 25 * 2 * 
The mere setting of a case for the trial does noi 
constitute a bringing of an action to trial , 25 * 21 
nor does the mere fact that plaintiff is present ir 
court and ready to proceed to trial mean that the 
case has been brought to trial . 25 * 30 Such a statute 
is not applicable, however, to an action which has 
been partially tried within the statutory period, 25 * 3 ^ 
nor is it applicable to a retrial after a new trial has 
been granted . 25 * 34 


•Cal.—McCreary v. Falconer, 44 P.2d 
303, 3 C.2d 335—Mercantile Inv. Co. 
v. Superior Court in and for Los 
Angeles County, 25 P.2d 12, 218 C. 
770. 

25.14 Cal.—Rosefield Packing Co. v. 
Superior Court, 47 P.2d 716, 4 C.2d 
120 . 

De Mota v. Superior Court of 
Cal., Calaveras County, 278 P.2d 
537, 130 C.A.2d 58—De Roode v. 
Placer County, 247 P.2d 390, 112 C. 
A. 2d 859—Douglas v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 210 P.2d 853, 94 C.A.2d 395- 
Smith v. Wiget, 171 P.2d 563, 75 
C.A.2d 591—Bayle-Lacoste & Co. v. 
Superior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636. 

Cross complaint filed more tha n 
five years before cause came to trial 
was properly dismissed and court 
was then without jurisdiction to pro¬ 
ceed on supplemental cross com¬ 
plaint, although less than five years 
had elapsed since it was filed. 

Cal.—Douglas v. Superior Court In 
and for Los Angeles County, 210 
P.2d 853, 94 C.A.2d 395. 

25.16 Cal.—Tomales Bay Oyster 
Corp. v. Superior Court in and for 
City and County of San Francisco, 
217 P.2d 968, 35 C.2d 389—Pacific 
Finance Corporation v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 25 P.2d 983, 219 C. 179, 90 A.L. 
R. 384. 

.Revocation, of probate of will 

The word “action” in such statute 
includes a contest to revoke probate 
of will. 

Cal.—In* re Morrison’s Estate, 14 P.2d 
102, 125 C.A. 504. 

25.18 Cal.—Superior Oil Co. v. Su¬ 
perior Court in and for Kings 
County, 56 P.2d 950, 6 C.2d 113. 

Smithers v. Ederer, 303 P.2d 771, 
146 C.A.2d 227—Heffernan v. Ben¬ 
nett & Armour, 230 P.2d 658, re¬ 
heard 239 P.2d 129, and 243 P.2d 
846, 110 C.A.2d 564—Meier v. Su¬ 
perior Court of Orange County , 131 
P.2d 554, 55 C.A.2d 675—Martin v. 
Gibson, 119 P.2d 1012, 48 C.A.2d 
449. 

^Calling of witness 

Where case was called for trial on 
•date originally set and continued one 


day because of defendant’s nonap¬ 
pearance caused by reliance on new 
trial date set by clerk on defendant’s 
demand for jury trial and on follow¬ 
ing day plaintiff examined one wit¬ 
ness after which trial was continued 
to date set by clerk which was more 
than five years from commencement 
of action, the calling of the witness 
stayed the application of the statute 
requiring dismissal of actions not 
brought to trial within five years. 
Cal.—Kosturos v. Municipal Court of 
City and County of San Francisco, 
125 P.2d 572, 51 C.A.2d 700. 

25.20 Cal.—Berri v. Superior Court 
In and For City and County of San 
Francisco, 279 P.2d 8, 43 C.2d 856. 

Wilson v. City of Los Angeles, 
App., 320 P.2d 93—Anderson v. City 
of San Diego, 258 P.2d 842, 118 C. 
A.2d 726—Heffernan v. Bennett & 
Armour, 230 P.2d 658, reheard 239 
P.2d 129, and 243 P.2d 846, 110 C.A. 
2d 564—Breakstone v. Giannini, 160 
P.2d 887, 70 C.A.2d 224—Meier v. 
Superior Court of Orange County, 
131 P.2d 554, 55 C.A.2d 675. 

Burden on plaintiff 

Under the code section providing 
for dismissal of an action unless 
brought to trial within five years, 
burden is on plaintiff to draft a com- 1 
plaint good against demurrer and to J 
bring case to trial within five years 
after action is filed. 

Cal.—Breakstone v. Giannini, 160 P- 
2d 887, 70 C.A.2d 224. 

25.22 Cal.—Berri v. Superior Court 
In and For City and County of San 
Francisco, 279 P.2d 8, 43 C.2d 856. 

Anderson v. City of San Diego, 
258 P.2d 842, 118 C.A.2d 726—Hef¬ 
fernan v. Bennett & Armour, 230 P. 
2d 658, reheard 239 P.2d 129, and 
243 P.2d 846, 110 C.A.2d 564—Smith 
v. City of Los Angeles, 190 P.2d 
943, 84 C.A.2d 297. 

25.24 Cal.—Heffernan v. Bennett & 
Armour, 230 P.2d 658, reheard 239 
P.2d 129, and 243 P.2d 846, 110 C.A. 
2d 564—Meier v. Superior Court of 
Orange County, 131 P.2d 554, 55 C. 
A.2d 675. 

25.26 Cal.—Meier v. Superior Court 
of Orange County, supra. 

25.28 Cal.—Boyd v. Southern Pae. R. 
Co., 197 P. 58, 185 C. 344. 
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Hastings v. Superior Court, Riv¬ 
erside County, 280 P.2d 74, 131 C.A 
2d 255—Jones v. Superior Court ir 
and for City and County of Sar 
Francisco, 195 P.2d 451, 86 C.A.2c 
542—Bank of America Nat. Trusl 
& Sav. Ass’n v. Superior Court ir 
and for City & County of San Fran¬ 
cisco. 189 P.2d 799, 84 C.A.2d 34— 
Craghill v. Ford, 16 P.2d 343, 127 
C.A. 661. 

25.30 Cal.—Miller & Lux v. Superi¬ 
or Court of California in and foi 
Merced County, 219 P. 1006, 192 C 
333. 

Opening statement 

An action is not brought to tria 
within contemplation of statute lim 
iting time to five years after filing 
of action, by the mere making of ar 
opening statement and then postpon 
ing the case to a definite date, or in¬ 
definite date, for the commencemen 
of taking of evidence. 

Cal.—Heffernan v. Bennett & Ar 
mour, 230 P.2d 658, reheard 239 P 
2d 129, and 243 P.2d 846, 110 C.A.2c 
564. 

25.32 Cal.—Berri v. Superior Cour 
In and For City and County of Sai 
Francisco, 279 P.2d 8, 43 C.2d 85* 
—City of Los Angeles v. Superio 
Court in and for Los Angele; 
County, 98 P.2d 207, 15 C.2d 16- 
Mercantile Inv. Co. v. Superio 
Court in and for Los Angele 
County, 25 P.2d 12, 218 C. 770. 

Heffernan v. Bennett & Armoui 
230 P.2d 658, reheard 239 P.2d 12S 
and 243 P.2d 846, 110 C.A.2d 56 
—Meier v. Superior Court o 
Orange County, 131 P.2d 554, 55 C 
A.2d 675—Bayle-Lacoste & Co. i 
Superior Court of Alameda Count3 
116 P.2d 458, 46 C.A2d 636—Mus 
sat v. Superior Court in and fo 
San Mateo County, 60 P.2d 323, 1 
C.A.2d 291—Krasnow v. Superio 
Court in and for Sacramento Cour 
ty, 59 P.2d 442, 15 C.A.2d 141- 
Kruly v. Superior Court in and fo 
Los Angeles County, 10 P.2d 171 
122 C.A. 458. 

25.34 Cal.—Allyne v. Murasky, 25 
P. 564, 200 C. 661. 

N.M.—Clark v. Carmody, 225 P.2 
696, 55 N.M. 5. 



§ 65(2) DISMISSAL & NONSUIT 

Where a statute so provides, an action will be 
considered abandoned and subject to dismissal 
where at any time before obtaining a final judg¬ 
ment plaintiff allows a prescribed time to elapse 
without taking any steps in its prosecution . 25 * 36 
The presumption of abandonment created by such 
a statute is not conclusive , 25 * 38 but where the pre¬ 
scribed time has not elapsed, it is not inequitable 
not to dismiss . 25 * 40 A step in the prosecution such 
as will toll the running of the prescribed time re¬ 
quires some formal move intended to hasten the 
judgment , 25 * 42 and the filing of a new petition con¬ 
stituting the commencement of a new suit precludes 
the dismissal . 25 * 44 The withdrawal of the record, 
however, is not a step forward in the progress of 
the cause , 25 * 46 nor is the payment of the court 
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costs for a transcript , 25 * 48 or the issuance of cita¬ 
tions on plaintiff’s motion to make certain persons 
parties . 25 * 50 

Injury . While it has been held that defendant in 
order to be entitled to a nonsuit or a dismissal must 
show injury, as well as lack of due diligence on 
plaintiff’s part , 26 the law will presume injury from 
an unreasonable delay . 27 

Matters not affecting right . Defendant’s right to 
a dismissal for want of prosecution is not affected 
by the interposition of a cross complaint or counter¬ 
claim ; 28 by the importance of the action or the 
equities of the parties on the merits ; 29 by the fact 
that plaintiff may bring another action ; 30 by the 
fact that the state is plaintiff ; 31 by the fact that 


Xodge’s death 

Where the judge at the first trial 
dies after order for judgment, the 
statutory period for again bringing 
the case to trial has been held to run 
from the date of the judge’s death. 
Cal.—Barton v. Pierce, 20 P.2d 736, 
131 C.A. 33. 

25.36 La.—Senseiey v. First Nat. 
Life Ins. Co., 16 So.2d 906, 205 La. 
61—Sliman v. Araguel, 200 So. 280, 
196 La. 859—Cocke v. Cabalier, 143 
So. 33, 175 La. 151—Verrett v. 
Savoie, 141 So. 854, 174 La. 844. 

Newson v. Bailey, App., 88 So.2d 
391—Bell v. Staring, App., 170 So. 
502—Landry v. Bore, App., 149 So. 
321—Seligman v. G. A. Scott & 
Bros., 134 So. 771, 17 La.App. 486. 
18 C.J. P1193 note 25 [b]. 

Integral part of statute of limita¬ 
tions 

U.S.—Wright v. Lumbermen’s Mut. 
Cas. Co., National Sur. Corp., In- 
tervenor, D.C.La., 134 F.Supp. 715, 
reversed on other grounds C.A., 
Wright, National Sur. Corp., Inter- 
venor v. Lumbermen’s Mut. Cas. 
Co., 242 F.2d 1, certiorari denied 
77 S.Ct. 1397, 354 U.S. 939, 1 L.Ed. 
2d 1536. 

Dismissal held erroneous 
La.—Carmody v. Land, 21 So.2d 764, 
207 La. 625. 

25.38 La.—Harrisonburg - Catahoula 
State Bank v. Meyers, App., 185 So. 
96—Bell v. Staring, App., 170 So. 
502. 

25.40 La.—Jones v. American Bank 
& Trust Co., 143 So. 35, 175 La. 
160. 

25.42 La.—Jones v. American Bank 
& Trust Co., supra. 

Sanders v. Luke, App., 92 So.2d 
156—Bell v. Staring, App., 170 So. 
502. 

Assignment for trial 
La.—Schutzman v. Dobrowollski, 186 
So. 338, 191 La. 79L 


Request by formal motion that 
case be placed on summary call dock¬ 
et precludes dismissal. 

La.—Cocke v. Cavalier, 143 So. 33, 175 
La. 151. 

If entries in call docket were made 
on behalf of plaintiff in orderly 
course of litigation, they constituted 
“step in prosecution.” 

La.—Jones v. American Bank & Trust 
Co., 143 So. 35, 175 La. 160. 

25.44 La.—In re Aztec Land Co., 85 
So. 634, 147 La. 672. 

25.46 La.—Lips v. Royal Ins. Co. of 
Liverpool, England, 89 So. 213, 149 
La. 359. 

25.48 La.—Sanders v. Luke, App., 92 
So.2d 156. 

25.50 La.—Seligman v. G. A. Scott & 
Bro., 134 So. 771, 17 La.App. 486. 

26. Ariz.—Price v. Sunfield, 112 P. 

2d 210, 57 Ariz. 142. 

N.T.—Brill v. Westchester County, 
164 N.Y.S.2d 181, 4 A.D.2d 690. 

Pa.—Manson v. First Nat. Bank in 
Ind., 77 A.2d 399, 366 Pa. 211- 
Potter Title & Trust Co. v. Frank, 
148 A. 50, 298 Pa. 137. 

Knisely v. General Refractories 
Co., 48 PaJDist. & Co. 565. 

Eckert v. Knittle, Com.Pl., 39 
Berks Co. 191—Schrieber v. Erie 
Lighting Co., 19 Erie Co. 490—An¬ 
tonio v. Sharpe, 7 Sch.Reg. 221. 
Where neither defendant nor his 
executors were injured and no mo¬ 
tion for dismissal was made during 
the original defendant’s lifetime, de¬ 
lay in placing case on calendar was 
held not to warrant dismissal on 
ground of laches. 

N.Y.—London v. Hessberg, 265 N.Y. 
S. 829, 147 Misc. 719, affirmed 265 
N.Y.S. 832, 240 App.Div. 731, af¬ 
firmed 191 N.E. 501, 264 N.Y. 435. 
Where prejudice appears 

(1) Where due diligence has not 
been shown and prejudice appears, a 
judgment of non pros, is proper, 
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Pa.—Wildermuth v. Philadelphia A 
Reading Ry. Co., 192 A. 657, 326 Pa. 
536. 

(2) Even though the presumption 
of abandonment resulting from in¬ 
action for a longer period than that 
allowed for commencement of the 
suit is rebutted, the case must be 
nonprossed where harm has resulted 
to defendant. 

Pa.—Schrieber v. Erie Lighting Co., 
19 Erie Co. 490. 

27. Cal.—Hibernia Savings & Loan 
Soc. v. Lauffer, 107 P.2d 494, 41 C. 
A.2d 725—Gray v. Times-Mirror 
Co., 104 P. 481, 11 C.A. 155. 

Colo.—Yampa "Valley Coal Co. v. Vel- 
otta, 263 P. 717, 83 Colo. 235. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 
Wash.—State ex rel. Lyle v. Superior 
Court for Pierce County, 102 P.2d 
246, 3 Wash.2d 702. 

Oa showing delay for the statutory 
period, a showing of actual prejudice 
is unnecessary. 

Cal.—Welden v. Davis Auto Ex¬ 
change, 315 P.2d 33, 153 C.A.2d 515. 
Minn.—Helmer v. Nagle, 277 N.W. 
359, 202 Minn. 59—Conrad v. Cer¬ 
tified Ice & Fuel Co., 276 N.W. 286, 
201 Minn. 366. 

Wash.—State ex rel. Lyle v. Superior 
Court for Pierce County, 102 P.2d 
246, 3 Wash.2d 702. 

28. Cal.—Wutchumna Water Co. v. 
Stevenson, 267 P. 537, 204 C. 191. 

N.Y.—Cooper v. Martin, 226 N.Y.S. 
180, 223 App.Div. 765. 

29. Cal.—City of Los Angeles v. Su¬ 
perior Court of California in and 
for Tuolumne County, 197 P. 79, 
185 C. 405. 

30. La.—Seligman v. G. A. Scott & 
Bro., 134 So. 771, 17 La.App. 486. 

31. Cal.—People v. Kings County 
Development Co., 191 P. 1004, 48 
C.A. 72. 

N.Y.—People v. Robert W. Smith. 
Corporation, 288 N.Y.S. Ill, 247' 
App.Div. 441. 
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DISMISSAL & NONSUIT §§ 65(2)-65(3) 


the court had under consideration demurrers and 
exceptions; 32 by the fact that plaintiff was given 
leave to amend shortly before defendant’s motion to 
dismiss; 33 or by plaintiff’s diligence in prosecuting 
a case after an unreasonable delay. 34 Where the 
court is under a duty to dismiss for want of prose¬ 
cution on its own motion, a dismissal is required, 
even though the moving party is in contempt. 3 5 

Steps made necessary by defendant A step taken 
by defendant under the stress of a necessity cre¬ 
ated by plaintiff may operate as a step in the prose¬ 
cution of a suit by plaintiff so as to prevent dismiss¬ 
al. 36 

After trial and taking under advisement . A case 
cannot properly be dismissed for want of prosecu¬ 
tion after it has been tried by the court or referee 
and is taken under advisement. 37 

Issue of law or fact . Within the meaning of a 


rule or statute authorizing or requiring a dismissal 
whenever plaintiff fails to take certain steps within 
a certain time after any issue of law or fact has 
been joined, 37 * 5 an issue of law or fact arises when¬ 
ever it becomes necessary and proper to decide a 
question of law or a question of fact and not merely 
on demurrer or answer and reply. 38 Such rule has 
no application, however, if there is no issue of law 
or fact joined, 38 * 5 and each case moves in and out 
of the operation of the time limit fixed by the rule 
as issues of law or fact are raised and decided. 38 * 10 
The noting of an action for trial by giving to the 
opposing party the statutory notice tolls the running 
of the time set by the rule. 38 * 15 

§ 65(3).-Excuses for Delay 

a. In general 

b. Impossibility 


trader a statute so providing*, a dis¬ 
missal is prohibited where the state 
is an interested party. 

Okl.—Savoy Oil Co. v. Emery, 277 P. 
1029, 137 Okl. 67. 

32. Cal.—Breakstone v. Giannini, 160 
P.2d 887, 70 C.A.2d 224. 

Tex.—Love v. State Bank & Trust 
Co. of San Antonio, 90 S.W.2d 819, 
126 Tex. 591. 

33. Cal.—San Jose Land & Water Co. 
v. Allen, 61 P. 1083, 129 C. 247. 

N.Y.—Stout v. White, 139 3ST.Y.S. 77, 
154 App.Div. 921. 

18 C.J. p 1193 note 28. 

34. N.Y.—Robertson v. Smith, 193 N. 
Y.S. 549, 200 App.Div. 653. 

Nedboy v. Columbian Nat. Life 
Ins. Co., 15 N.Y.S.2d 449. 

35. Cal.—Turnbull v. Superior Court 
in and for City and County of San 
Francisco, 14 P.2d 540, 126 C.A. 141. 

36. La.—Schutzman v. Dobrowolski, 
186 So. 338, 191 La. 791. 

The filing of an answer after ex¬ 
ceptions cannot be deemed a step 
in the prosecution of the action by 
plaintiff so as to prevent dismissal. 
La.—Lips v. Royal Ins. Co. of Liver¬ 
pool, England, 89 So. 213, 149 La. 
359. 

Not tantamount to reopening 
An order allowing defendants to 
file an amended answer after cause 
had been submitted was not tanta¬ 
mount to a "reopening” of the case 
with respect to power of court to dis¬ 
miss action for alleged failure to 
bring it to trial. 

Cal.—Jackson v. Thompson, 118 P.2d 
31, 47 C.A.2d 405. 

37. Cal.—Jackson v. Thompson, su¬ 
pra. 

Iowa.—Hallam v. Finch, 195 N.W. 
352, 197 Iowa 224. 


37.5 Wash.—Callahan v. Caldwell, 
191 P.2d 708, 30 Wash.2d 430. 
Purpose of role that action shall be 
dismissed without prejudice for want 
of prosecution when plaintiff neglects 
to note action for trial within year 
after any law or fact issue has been 
joined was to prevent or place time 
limit on a practice under which many 
cases that had been neglected or 
abandoned were allowed to remain 
on trial court docket and was design¬ 
ed to cover all cases wherein, for any 
reason, vice of procrastination exist¬ 
ed. 

Wash.—State ex reL Washington Wa¬ 
ter Power Co. v. Superior Court for 
Chelan County, 250 P.2d 536, 41 
Wash.2d 484. 

38. Wash.—State ex rel. Goodnow v. 
O’Phelan, 106 P.2d 1073, 6 Washed 
146. 

Petition or writ 

On filing of a petition or on the 
return day of a writ to which a re¬ 
sponsive pleading is not required, an 
issue of law or fact is joined. 

Wash.—State ex rel. Washington Wa¬ 
ter Power Co. v. Superior Court for 
Chelan County, 250 P.2d 536, 41 
Wash.2d 484. 

Issues raised by motions 

The statute applies to issues 
raised by motions, such as motions 
to require election of remedies, make 
complaint more definite and certain, 
and stay proceedings, as well as is¬ 
sues arising on pleadings specified 
in statutes providing that issues of 
law or fact arise on pleadings when 
fact or conclusion of law is main¬ 
tained by one party and controvert¬ 
ed by the other, that law issue aris¬ 
es on demurrer to complaint, answer, 
or reply, and that fact issue arises 
on material allegation in complaint 
controverted by answer, new matter 
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in answer controverted by reply, or 
new matter in reply, unless issue of 
law is joined thereon. 

Wash.—Callahan v. Caldwell, 191 P. 
2d 708, 30 Wash.2d 430—State ex 
reL Von Herberg v. Superior Court 
for King County, 108 P.2d 826, 6 
Wash.2d 615—State ex rel. Good¬ 
now v. O’Phelan, 106 P.2d 1073, 6 
Washed 146. 

"Joined” synonymous with "arises” 
Word "joined," as used in court 
rule providing for dismissal of an 
action without prejudice for want of 
prosecution whenever plaintiff or 
cross complainant shall neglect to 
note action for trial within one year 
after any issue of law or fact has 
been joined, means the same as 
“arises” as used in statute provid¬ 
ing that an issue of fact arises on 
a material allegation in the com¬ 
plaint controverted by the answer. 
Wash.—Craig v. Clearwater Concen¬ 
trating Co., 151 P.2d 828, 21 Wash. 
2d 530. 

38.5 Wash.—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Chelan County, 250 P.2d 
536, 41 Wash.2d 484—Stickney v. 
Port of Olympia, 212 P.2d 821, 35 
Wash.2d 239—State ex reL Von 
Herberg v. Superior Court for King 
County, 108 P.2d 826, 6 Wash.2d 
615. 

38.10 Wash.—Warnock v. Seattle 
Times Co., 294 P.2d 646, 48 Wash. 
2d 450—Hayes v. Quigg, 282 P.2d 
301, 46 Wash.2d 453—State ex reL 
Washington Water Power Co. v. 
Superior Court for Chelan County, 
250 P.2d 536, 41 Wash.2d 484. 
Dismissal held erroneous 
Wash.—Hayes v. Quigg, 282 P.2d 
301, 46 Wash.2d 453. 

3&15 Wash.—Friese v. Adams, 267 
P.2d 107, 44 Wash.2d 305. 



§ 65(3) DISMISSAL & NONSUIT 

c. Agreement to settle 

d. Awaiting decision of another case 

e. Delay caused or acquiesced in by de¬ 

fendant 

f. Stay of action 

g. Reference of action 

h. Death of party, attorney, or judge 

i. Other excuses 

a. In General 

Whether or not a delay in prosecution is excusable 
rests in the sound discretion of the trial court, and de¬ 
pends on all the facts and circumstances in the particu¬ 
lar case. 

Since, as discussed supra § 65(1), an action will 
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not be dismissed for want of prosecution if a suf¬ 
ficient excuse for the delay is presented, whether 
or not the delay is excusable rests in the sound 
discretion of the trial court, 39 and depends on all 
the facts and circumstances in the particular case. 40 
The fair test is whether plaintiff has had a reason¬ 
able opportunity to bring the action to trial 4 °-5 
The statutory period is not extended by an extension 
which cannot be reasonably construed to extend the 
time for trial beyond the statutory period. 40 - 10 An 
action will not be dismissed where plaintiff is pre¬ 
vented by causes beyond his control from bringing 
the case to trial, 40 - 15 but where there is no reason¬ 
able excuse for delay, the action will be dis- 


39. Cal.—Neustadt v. Superior Court 
of State, in and for City and Coun¬ 
ty of San Francisco, 247 P.2d 569, 
112 C.A.2d 825. 

N.Y.—Endicott Trust Co. v. Lehigh 
Valley R. Co., 16 N.Y.S.2d 753, 258 
App.Div. 1009. 

Question of law 

Whether the facts pleaded and 
passed on by the trial court consti¬ 
tuted sufficient ground for denying 
the motion to dismiss is a question 
of law, as it cannot be claimed that 
it is a matter within the discretion 
of the trial court to determine arbi¬ 
trarily what extraneous circumstanc¬ 
es will excuse a compliance with the 
statute. 

Cal.—Andersen v. Superior Court of 
California in and for Napa County, 
200 F. 963, 187 C. 95. 

40. Cal.—Ojeda v. Municipal Court 
of City and County of San Fran¬ 
cisco, 166 P.2d 49, 73 C.A.2d 226— 
Pallett v. Guenther, 210 P. 969, 59 
C.A. 434. 

Ky.—C. I. T. Corp. v. Teague, 169 S. 

W.2d 593, 293 Ky. 521. 

Mo.— Corpus Juris Secundum cited in 
Levee Diet. No. 4 of Dunklin Coun¬ 
ty v. Small, App., 281 S.W.2d 614, 
618. 

N.Y.—Davis v. Cunard S. S. Co., 135 
N.Y.S.2d 665, 284 App.Div. 1036. 

Levine v. Board of Ed. of City of 
New York, 153 N.Y.S.2d 304. 

Or.—Enyart v. Merrick, 34 P.2d 629, 
148 Or. 321. 

Pa.—Stasulevich v. Central R. Co. of 
N. J., Com.Pl., 39 Luz.Leg.Reg. 61 
—Sacks v. Prudential Ins. Co., 
Com.Pl., 30 Wash.Co. 160—Fried- 
lander v. American Stores Co., Com. 
PL, 38 West.L.J. 35. 

Vt.—Capital Sav. Bank & Trust Co. 

v. Hammett, 112 A. 360, 95 Vt. 47. 
Wash.—Hayes v. Quigg, 282 P.2d 301, 
46 Wash.2d 453. 

Combined circumstances 
Where record disclosed that death 
of one defendant and attorney and 
entry of counsel into armed services 
as result of war, in addition to delay 


of respective parties and their coun¬ 
sel, contributed to failure to try ac¬ 
tion, trial court did not abuse its dis¬ 
cretion in refusing to dismiss action 
for want of prosecution over period 
of nearly five years after filing there¬ 
of. 

Cal.—California Employment Stabili¬ 
zation Commission v. Guernewood 
Park Resort & Tavern, 160 P.2d 
581, 70 C.A.2d 245. 

Denial of relief without hearing 
All the circumstances should be 
carefully considered before a plain¬ 
tiff is denied relief without a hear¬ 
ing. 

Cal.—Jepsen v. Sherry, 220 P.2d 819, 
99 C.A.2d 119. 

Privity 

Where special administrator was 
in legal effect a plaintiff in the orig¬ 
inal action, intervention by admin¬ 
istrator who succeeded such special 
administrator was merely assertion 
of right to prosecute the action to 
final judgment, and did not prevent 
dismissal of the action for failure to 
prosecute for five years after date of 
filing of original complaint. 

Cal.—Bosworth v. Superior Court In 
and For Los Angeles County, 300 
P.2d 155, 143 C.A.2d 775. 

40.5 Cal.—Heffernan v. Bennett & 
Armour, 230 P.2d 658, and 239 
P.2d 129, and 243 F.2d 846, 110 
C.A.2d 564—Bank of America Nat. 
Trust & Sav. Ass’n v. Superior 
Court in and for City & County of 
San Francisco, 189 P.2d 799, 84 C. 
A.2d 34—Ojeda v. Municipal Court 
of City and County of San Fran¬ 
cisco, 166 P.2d 49, 73 C.A.2d 226. 

Time consumed on various matters 

(1) Statute does not contemplate 
that time consumed in service of 
process, disposition of demurrers, 
amendment of pleadings, if neces¬ 
sary, usual and reasonable time con¬ 
sumed in waiting for a place on the 
court’s calendar or in securing the 
attendance of a jury and such like 
usual necessary proceedings are to 


be excluded from a computation of 
the five-year period. 

Cal.—Lewis v. Greenspun, App., 325 
P.2d 551—Hayutin v. Rudnick, 
App., 322 P.2d 1023—Continental 
Pac. Lines v. Superior Court in 
and for Solano County, 299 P.2d 
417, 142 C.A.2d 744. 

(2) Whether time actually con¬ 
sumed in presenting, briefing, and 
determining motion to bring in addi¬ 
tional parties could be subtracted 
from actual time after action was 
filed until brought to trial for pur¬ 
pose of determining whether action 
was subject to dismissal would not 
be determined, where subtraction of 
such period did not bring the interval 
from date of filing complaint until 
date of trial within five-year period. 
Cal.—Bank of America Nat. Trust & 

Sav. Ass’n v. Superior Court in and 
for City & County of San Francis¬ 
co, 189 P.2d 799, 84 C.A.2d 34. 

(3) Where complaint was filed in 
September 1937, reference was made 
in February 1939, and report was 
filed in July 1943, and thereafter par¬ 
ties proceeded with reasonable dis¬ 
patch to bring cause to trial, and is¬ 
sues depended to great extent on 
facts to be ascertained by referee, 
time consumed by reference was to 
be excluded, and dismissal was not 
mandatory because trial was not 
commenced within five years after 
filing. 

Cal.—City of Pasadena v. City of Al¬ 
hambra, 207 P.2d 17, 33 C.2d 908, 
followed in 207 P.2d 46, 33 C.2d 956, 
certiorari denied California Mich¬ 
igan Land & Water Co. v. City of 
Pasadena, 70 S.Ct. 671, 339 U.S. 
637, 94 L.Ed. 1354. 

40.10 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744. 

40.15 Cal.—Hastings v. Superior 
Court, Riverside County, 280 F.2d 
74, 131 C.A.2d 255. 

N.M.—Ringle Development Corp. v. 
Chavez, 180 P.2d 790, 51 N.M. 156. 


A AO 
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missed, 40 * 20 and in such circumstances the exercise 
of discretion is not authorized. 40 * 25 

b. Impossibility 

An action will not be dismissed for failure to prose¬ 
cute when prosecution was or is impossible or imprac¬ 
ticable. 


An action will not be dismissed for failure to 
prosecute when prosecution was or is impossible, 41 
and this is so whether the impossibility exists be¬ 
cause of total lack of jurisdiction 41 * 5 or because 
proceeding to trial would be both impracticable and 
futile. 42 What is impossible, impracticable, or fu- 


40.20 Cal.—Continental Pac. Lines 
v. Superior Court In and For Sola¬ 
no County, 299 P.2d 417, 142 C.A.2d 
744—Berger v. McMahan, 253 P. 
2d 543, 116 C.A.2d 328—Ellsworth 
v. U. S. Metals Corp., 243 P.2d 575, 
110 C.A.2d 727. 

N.J.—Bowman v. Bambara, 100 A.2d 
357, 28 N.J.Super. 92. 

N.Y.—Harrington v. Kaufman, 170 N. 
Y.S.2d 694, 5 A.D.2d 195—Nigro v. 
The City of New York, 163 N.Y.S. 
2d 102, 3 A.D.2d 987—Hardware 
Mut. Cas. Co. v. Rosenberg, 163 N. 
Y.S.2d 88, 3 A.D.2d 988—Quick 

Service Novelty Corp. v. Scharf, 
163 N.Y.S.2d 58, 3 A.D.2d 989, re¬ 
argument denied 165 N.Y.S.2d 429, 
3 A.D.2d 1015, appeal dismissed 173 
N.Y.S.2d 31, 4 N.Y.2d 799, 149 N. 
E.2d 530—Renee v. Peterfreund, 
160 N.Y.S.2d 61, 3 A.D.2d 738— 
Glasser v. Ritzer, 152 N.Y.S.2d 603, 
1 A.D.2d 1041—Mancino v. City of 
New York, 148 N.Y.S.2d 325, 1 AD. 
2d 830—Greener v. Great Atlantic 
& Pacific Tea Co., 140 N.Y.S.2d 873, 
285 App.Div. 1177—Messing v. City 
of New York, 139 N.Y.S.2d 91, 285 
App.Div. 977—Fassett v. Valley 
Feed & Supply Co., 131 N.Y.S.2d 
437, 283 App.Div. 1081—Cooper v. 
Schnabolk, 130 N.Y.S.2d 606, 283 
App.Div. 937—Dalzell v. Rochester 
Transit Corp., 122 N.Y.S.2d 55, 281 
App.Div. 1076, reargument denied 
125 N.Y.S.2d 291, 282 App.Div. 850 
—City of New York v. Welz & 
Zerweck, 89 N.Y.S.2d 100, 275 App. 
Div. 808—Grant v. Durham, 70 N. 
Y.S.2d 180, 272 App.Div. 821—Beer- 
Meisel Lodge No. 8 Independent 
Order Brith Abraham v. Hersch- 
bein, 60 N.Y.S.2d 410, 270 App.Div. 
847. 

Pa.—Kaufman v. Potter Title & 
Trust Co., Com.Fl., 92 Pittsb.Leg.J. 
27. 

Wash.—State ex rel. Dawson v. Su¬ 
perior Court of Kittitas County, 
133 P.2d 285, 16 Wash.2d 300. 

40.25 N.Y.—Munroe v. Vaskowitz, 
167 N.Y.S.2d 266, 6 Misc.2d 673. 

41. Cal.—Rose v. Knapp, 237 P.2d 
981, 38 C.2d 114—City of Pasadena 
v. City of Alhambra, 207 P.2d 17, 
33 C.2d 908, followed in 207 P.2d 
46, 33 C.2d 956, certiorari denied, 
California Michigan Land & Water 
Co. v. City of Pasadena, 70 S.Ct. 
671, 339 U.S. 937, 94 L.Ed. 1354- 
Pacific Greyhound Lines v. Superi¬ 
or Court in and for City and Coun¬ 
ty of San Francisco, 168 P.2d 665, 
28 C.2d 61—Christin v. Superior 


Court in and for Los Angeles 
County, 71 P.2d 205, 9 C.2d 526, 112 
A.L.R. 1153. 

Anderson v. City of San Diego, 
258 P.2d 842, 118 C.A2d 726—Hef- 
fernan v. Bennett & Armour, 230 
P.2d 658, reheard 239 P.2d 129, re¬ 
heard 243 P.2d 846, 110 C.A.2d 564 
—Favretto v. Favretto, 194 P.2d 
748, 86 C.A.2d 299—Westphal v. 
Westphal, 143 P.2d 405, 61 C.A2d 
544. 

La.—Harrisonburg-Catahoula State 

Bank v. Meyers, App., 185 So. 96— 
Bell v. Staring, App., 170 So. 502. 
N.Y.—Tortorici v. U. S. Gypsum Co., 
163 N.Y.S.2d 449, 3 A.D.2d 945. 

Sing H. Hoo v. Nott, 86 N.Y.S.2d 
340—Timm v. Timm, 26 N.Y.S.2d 
884. 

Tex.—Corpus Juris quoted in Bond v. 
Kirby Lumber Co., Civ.App., 2 S. 
W.2d 936, 938, error refused. 

18 C.J. p 1193 note 30. 

Although the case had been no¬ 
ticed for trial, where it is impossible 
to try a cause in its regular order, 
the action will not be dismissed. 
N.Y.—Jackson v. Weed, 2 Cai. 94. 
Default judgment 

Period during which default judg¬ 
ment was in existence could not be 
included in determining whether ac¬ 
tion was subject to dismissal on 
ground that it had not been brought 
to trial within five years after plain¬ 
tiff had filed action. 

Cal.—Matchett v. Ryerson, 318 P.2d 
792, 156 C.A2d 52. 

Impossibility not shown 
Cal.—O’Donnell, Pacific Emp. Ins. 
Co., Interveners v. City and County 
of San Francisco, 304 P.2d 852, 147 
C.A2d 63. 

41.5 Cal.—Pacific Greyhound Lines 
v. Superior Court of City and 
County of San Francisco, 168 P.2d 
665, 28 C.2d 61—Christin v. Superi¬ 
or Court In and For Los Angeles 
County, 71 P.2d 205, 9 C.2d 526, 112 
A.L.R. 1153. 

Anderson v. City of San Diego, 
258 P.2d 842, 118 C.A.2d 726—Hef- j 
fernan v. Bennett & Armour, 230 
P.2d 658, reheard 239 P.2d 129, re¬ 
heard 243 P.2d 846, 110 C.A.2d 564 
—Bank of America Nat. Trust & 
Sav. Ass’n v. Superior Court in 
and for City & County of San 
Francisco, 189 P.2d 799, 84 C.A2d 
34. 

42. Cal.—Rose v. Knapp, 237 P.2d 
981, 38 C.2d 114—City of Pasadena 
v. City of Alhambra, 207 P.2d 17, 
33 C.2d 908, followed in 207 P.2d 
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46, 33 C.2d 956, certiorari denied 
California-Michigan Land & Water 
Co. v. City of Pasadena, 70 S.Ct. 
671, 339 U.S. 937, 94 L.Ed. 1354- 
Pacific Greyhound Lines v. Superi¬ 
or Court of City and County of 
San Francisco, 168 P.2d 665, 28 C. 
2d 61—Judson v. Superior Court of 
Los Angeles County, 129 P.2d 361, 
21 C.2d 11—Christin v. Superior 
Court in and for Los Angeles 
County, 71 P.2d 205, 9 C.2d 526, 
112 A.L.R. 1153. 

Southern Pac. Co. v. Superior 
Court In and For Sacramento 
County, App., 320 P.2d 911—Fisher 
v. Superior Court In and For Los 
Angeles County, App., 320 P.2d 894 
—Matchett v. Ryerson, 318 P.2d 
792, 156 C.A2d 52—O’Donnell, Pa¬ 
cific Emp. Ins. Co., Interveners v. 
City and County of San Francisco, 
304 P.2d 852, 147 C.A2d 63—Reeves 
v. Hutson, 301 P.2d 264, 144 C.A2d 
445—Bosworth v. Superior Court 
In and For Los Angeles County, 
300 P.2d 155, 143 C.A2d 775—Con¬ 
tinental Pac. Lines v. Superior 
Court In and For Solano County, 
299 P.2d 417, 142 C.A2d 744—An¬ 
derson. v. City of San Diego, 258 P. 
2d 842, 118 C.A2d 726—Heffernan 
v. Bennett & Armour, 230 P.2d 658, 
reheard 239 P.2d 129, reheard 243 
P.2d 846, 110 C.A2d 564—People 
v. Superior Court of CaL, in and 
for City and Comity of San Fran¬ 
cisco, 194 P.2d 571, 86 C.A2d 204 
—Bank of America Nat. Trust & 
Sav. Ass’n v. Superior Court in 
and for City & County of San Fran¬ 
cisco, 189 P.2d 799, 84 C.A2d 34— 
Hauer’s Law & Collection Co. v. 
Higgins, 174 P.2d 450, 76 C.A2d 
854—Ojeda v. Municipal Court of 
City and County of San Francisco, 
166 P.2d 49, 73 C.A2d 226—Car¬ 
michael v. Superior Court of Neva¬ 
da County, 130 P.2d 725, 55 C.A2d 
406. 

Absence from state or concealment 
therein as excuse for delay see in¬ 
fra subdivision e of this section. 

Military service 
(1) By plaintiff. 

Cal.—Rauer’s Law & Collection Co. v. 
Higgins, 174 P.2d 450, 76 C.A2d 
854. 

N.M.—Ringle Development Corp. v. 
Chavez, 180 P.2d 790, 51 N.M. 156. 

N.Y.—Gallic v. Pepsi Cola New York 
Bottling Co., 42 N.Y.S.2d 652, 180 
Misc. 741. 

Lajkowicz v. Brooklyn Union Gas 

| Co., 42 N.Y.S.2d 353. 
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tile must be determined in the light of the facts of 
the particular case, 42 - 5 and probably means that the 
reason for not bringing the case to trial must be a 
justifiable one. 42 - 10 The period prescribed by stat¬ 
ute for bringing a cause to trial on pain of dismiss¬ 
al does not run while the cause is withdrawn from 
the cognizance of the trial court, 43 as during the 
pendency of an appeal, 44 provided the appeal made 
it impossible, or for all practical purposes impos¬ 
sible, for plaintiff to proceed to trial while the appeal 
was pending. 44 * 5 

c. Agreement to Settle 

An action wifi not be dismissed or a nonsuit granted 
for want of prosecution where the delay was caused by 
arrangements between the parties looking to a settle¬ 
ment, or an agreement to arbitrate, or a stipulation to 
submit the case to the court without a jury; but it has 
also been held that the plaintiff may not, by making 
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an offer of settlement, extend the time for bringing his 
case on for trial. 

An action will not be dismissed or a nonsuit grant¬ 
ed for want of prosecution where the delay was 
caused by arrangements between the parties look¬ 
ing to a settlement, 45 or an agreement to arbitrate, 43 
or a stipulation to submit the case to the court with¬ 
out a jury, for decisions on documents then on file. 4 ? 
It has been held, however, that plaintiff may not, 
by making an offer of settlement, extend the time 
for bringing his case on for trial; 47 * 5 and negotia¬ 
tions for a settlement which have been abandoned 
long before the motion to dismiss for want of prose¬ 
cution afford no sufficient reason for denying the 
motion. 48 An attempt by the respective attorneys 
to agree on a statement of facts on which the case 
should be submitted may not constitute proper 


(2) By both, litigants. 

La.—Zatarain v. Portera, App., 63 
So.2dl 477. 

Matters held not to render trial im¬ 
practicable or futile 

(1) Attempt to secure understand¬ 
ing that defendant would not avail 
himself of statutory provisions for 
dismissal. 

Cal.—Favretto v. Favretto, 194 P.2d 
748, 86 C.A.2d 299. 

(2) Suspension of plaintiff’s orig¬ 
inal counsel. 

Cal.—Hunt v. United Artists Studio, 
180 P.2d 460, 79 C.A.2d 619. 

(3) Time consumed by delay caus¬ 
ed by ordinary instance of proceed¬ 
ings, like disposition of a demurrer, 
amendment of pleadings, and normal 
time of waiting for a place on calen¬ 
dar or of securing a jury trial. 

Cal.—O’Donnell, Pacific Emp. Ins. 

Co., Interveners v. City and County 
of San Francisco, 304 P.2d 852, 147 
C.A.2d 63. 

42.5 Cal.—Rose v. Knapp, 237 P.2d 
981, 38 C.2d 114. 

Southern Pac. Co. v. Superior 
Court In and For Sacramento Coun¬ 
ty, App., 320 P.2d 911—Fisher v. 
Superior Court In and For Los An¬ 
geles County, App., 320 P.2d 894— 
De Mota v. Superior Court, 278 P. 
2d 537, 130 C.A.2d 58—Neustadt v. 
Superior Court of State, in and for 
City and County of San Francisco, 
247 P.2d 569, 112 C.A.2d 825. 

42.10 Cal.—Southern Pac. Uo. v. Su¬ 
perior Court In and For Sacramen¬ 
to County, App., 320 F.2d 911. 

43. Cal.— In re Morrison’s Estate, 
14 P.2d 102, 125 C.A. 504. 

Stay of action as excuse see infra 
subdivision f of this section. 

44. Cal.—Kinnard v. Jordan, 164 P. 
894, 175 C. 13. 

Hayutin v. Rudnick, App., 322 P. 
2d 1023—Heffernan v. Bennett & 


Armour, 230 P.2d 658, reheard 239 
P.2d 129, and 243 P.2d 846, 110 
C.A.2d 564—Westphal v. Westphal, 
143 P.2d 405, 61 C.A.2d 544—Bayle- 
Lacoste & Co. v. Superior Court of 
Alameda County, 116 P.2d 458, 46 
C.A.2d 636. 

44.5 Cal.—Bosworth v. Superior 
Court In and For Los Angeles 
County, 300 P.2d 155, 143 C.A.2d 
775—Wilson v. Barry, 259 P.2d991, 
119 C.A.2d 621. 

45. Fla.—Hazen v. Williams, 30 So. 
2d 532, 159 Fla. 14. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

N.Y.—Ambassador Estates, Inc. v. 
Orange Willow Corp., 161 N.Y.S. 
2d 900, 6 Misc.2d 796. 

Pa.—Malewski v. U-Drive-It Co., Inc., 
14 Pa.Dist. & Co. 270, 26 Luz.Leg. 
Reg. 32. 

W.Va.—Millar v. Whittington, 105 S. 

E. 907, 87 W.Va. 664. 

18 C.J. p 1193 note 32. 

Bona fide efforts 

Where there are mutual bona fide 
efforts to compromise and plaintiff 
delays bringing action to trial be¬ 
cause of reasonable belief, induced by 
nature of negotiations, that trial can 
probably be avoided, dismissal of ac¬ 
tion because of delay would be abuse 
of discretion. 

Cal.—Cameron v. Cameron, 242 P.2d 
408, 110 C.A.2d 258. 

Attempted settlement considered in 
denying dismissal for delay of less 
than seven months. 

N.Y.—YafEe v. Lindenbaum, 284 N.Y. 

S. 849, 246 App.Div. 878. 

Waiver 

Defendant who had discussed set¬ 
tlement, after reversal of judgment 
was held to waive right to object to 
plaintiff’s failure to bring second 
/M/I 


trial within time prescribed by stat¬ 
ute. 

Wis.—Zeidler v. Goelzer, 211 N.W 
140, 191 Wis. 378. 

46. N.Y.—Hall v. Miller, 1 How.Pr. 
184. 

Pa.—Philadelphia v. Cleary, 10 Pa 
Dist. 752, 25 Pa.Co. 147. 

47. Kan.—Lardner v. Windle, 45 P. 
945, 4 Kan.App. 175. 

47.5 Cal.—Berger v. McMahan, 253 
P-2d 543, 116 C.A.2d 328—Elmhurst 
Packers v. Superior Court of Ala¬ 
meda County, 116 P.2d 487, 46 C. 
A.2d 648. 

Wash.—State ex rel. Washington Wa¬ 
ter Power Co. v. Superior Court 
for Chelan County, 250 P.2d 536, 
41 Wash.2d 484. 

48. Cal.—Feather River Land & 
Mining Co. v. Paradise Irr. Dist, 
46 P-2d 147, 3 C.2d 733. 

N.Y.—Trapani v. Samuels, 161 N.Y.S. 
2d 648, 3 A.D.2d 861, reargument 
denied 164 N.Y.S.2d 1015, 4 A.D.2d 
681, appeal denied 167 N.Y.S.2d 952, 
3 N.Y.2d 931, 145 N.E.2d 890- 
Birch v. Wolper, 152 N.Y.S.2d 23, 
1 A.D.2d 1028. 

Mannion v. Steffens, 115 N.Y.S. 
1087, affirmed 120 N.Y.S, 1134, 135 
App.Div. 921. 

Wash.—State ex rel. Philips v. Hall, 
108 P.2d 339, 6 Wash.2d 531—Peter¬ 
son v. Parker, 275 P. 729, 151 Wash. 
392. 

Strict interpretation 

Defendants who submitted propos¬ 
al for settlement, which was not re¬ 
plied to or withdrawn for over a 
year, were not subject to “estoppel" 
from claiming benefit of strict inter¬ 
pretation and application of rule re¬ 
quiring dismissal of actions not noted 
for trial or hearing within one year. 
Wash.—State ex rel. Philips v. Hall, 
108 P.2d 339, 6 Wash.2d 531. 
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ground for making an exception to a statute re¬ 
quiring dismissal. 48 * 5 

d. Awaiting Decision of Another Case 

It is no excuse for delay in prosecution that another 
case is pending, in which the same principles are involved, 
the decision of which might aid in the determination of 
the case at issue, although under some circumstances the 
dismissal will not be granted. 

It is no excuse for delay in bringing on the trial 
of a cause at issue that another case is pending, 48 * 50 
in which the same principles are involved, 40 the 
decision of which might aid in the determination of 
the case at issue, unless a reason is disclosed why 
such former action could not have been discontinued 
or disposed of at any time. 50 

Where, however, it appears that a prior suit turn¬ 
ing on the same points has been tried and important 
questions of law were raised and exceptions taken 
on the trial, a judgment as in case of nonsuit will 
not be ordered for failure to proceed to trial, until 
such questions are determined by the court of last 
resort; 51 and the pendency of a test case may ex¬ 
cuse delay. 51 * 5 So, where a person by order of the 
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court and not upon his own motion is made a party 
defendant to an action and properly seeks to enforce 
certain rights therein, and subsequently for the pro¬ 
tection of the same rights brings an action for their 
enforcement, the complaint in such second action 
should not be dismissed for failure to prosecute it 
until the determination of the first action. 52 

e. Delay Caused or Acquiesced in by Defendant 

In order to obtain the dismissal of an action for want 
of prosecution, the defendant must remain passive and 
not do, or cause to be done, anything to prevent the 
plaintiff from bringing the action on for trial; and a 
case should not be dismissed where the delay has been 
affirmatively caused or acquiesced in by the defendant, 
or where he has been equally negligent in the prosecu¬ 
tion of a counterclaim. 

In order to obtain the dismissal of an action for 
want of prosecution, defendant must remain passive 
and not do, or cause to be done, anything to prevent 
plaintiff from bringing the action on for trial. 52 * 50 
The dismissal of a case for want of prosecution 
should not be allowed where the delay has been af¬ 
firmatively caused or acquiesced in by defendant, 53 - 


48.5 Cal.—Bank of America Nat. 
Trust & Sav. Ass’n v. Superior 
Court in and for City & County of 
San Francisco, 189 P.2d 799, 84 C. 
A.2d 34. 

48.50 Cal.—Hiroko Kawakita Haya- 
shi v. Lorenz, 271 P.2 d 18, 42 C.2d 
848. 

Bank of America Nat. Trust & 
Savings Ass'n v. Moore & Harrah, 
128 P.2d 623, 54 C.A.2d 37. 

La.—Lips v. Royal Ins. Co. of Liver¬ 
pool, England, 89 So. 213, 149 La. 
359. 

N.Y.—MacTaggart v. Gibbs & Cox, 
113 N.Y.S.2d 81, 280 App.Div. 244. 
Pa.—Houck v. New Holland Borough, 
51 Pa.Dist. & Co. 514, 49 Lanc,Rev. 
210 . 

Issues held irrelevant 

Dismissal because of plaintiff’s 
failure to appear at time fixed for 
trial and prosecute the action was 
proper where requests for postpone¬ 
ment based largely on the outcome 
of plaintiff’s appeal in another case 
were clearly frivolous because the 
issues involved in each case were ir¬ 
relevant to the other. 

XJ.S.—Du Boyce v. Kruger & Birch, 
Inc., C.A.Va., 241 F.2d 855. 

Partial trial 

Proceeding on motion in probate 
court to vacate all orders in a guard¬ 
ianship and criminal proceedings in a 
federal court wherein one of the mov¬ 
ants was charged with a federal of¬ 
fense did not constitute a partial 
trial of action by movants to declare 
void appointment of guardian, to 
quiet title to property which had 


been sold by guardian, and for fraud, 
and did not suspend operation of 
statute providing for dismissal of 
actions for lack of prosecution. 

Cal.—Hiroko Kawakita Hayashi v. 

Lorenz, 271 P.2d 18, 42 C.2d 848. 
49. Cal.—Southern Pac. Co. v. Su¬ 
perior Court In and For Sacramen¬ 
to County, App., 320 P-2d 911— 
Burch v. Slamin, 289 P.2d 498, 137 
C.A.2d 1. 

La—Lips v. Royal Ins. Co. of Liver¬ 
pool, England, 89 So. 213, 149 La. 
359. 

18 C.J. p 1194 note 36. 

Fact that other litigation between 
the same parties is pending is not an 
excuse for delay. 

N.Y.—Kellner v. Kener, 215 N.Y.S. 
87, 216 App.Div. 244. 

Pendency of appeal from dismissal 
of codefendaats held not to justify 
refusal to proceed against remaining 
defendant. 

Ga—McConnell v. Hall, 139 S.E. 552, 
164 Ga. 803. 

5a N.Y.—Mladinich v. Livingston, 
98 N.Y.S. 46, 112 App.Div. 181. 

51, Miss.—Ross v. Milner, 12 So.2d 
917, 194 Miss. 497. 

N.Y.—St. John v. Lyon, 2 How.Pr. 
39. 

18 C.J. p 1194 note 38. 

51.5 N.Y.—Addington v. Gold, 166 N. 
Y.S.2d 955, 7 Misc.2d 875. 

Tenne v. Cornell Contracting 
Corp., 54 N.Y.S.2d 431, affirmed 54 
N.Y.S.2d 407, 269 App.Div. 706. 

52. N.Y.—Fisher v. Dusenbury, 47 
N.Y.Super. 488. 
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52.50 Wash.—State ex rel. Dawson 
v. Superior Court of Kittitas Coun¬ 
ty, 133 P.2d 285, 16 Wash.2d 300. 

53, Ariz.— W. T. Rawleigh Co. v. 

Spencer, 118 P.2d 674, 58 Ariz. 182. 
Cal.—Judson v. Superior Court of 
Los Angeles County, 129 P.26. 361, 

21 C.2d 11. 

Clements v. Ragghianti, 317 P~ 
2d 706, 155 C.A.2d 188—Reeves v.. 
Hutson, 301 P.2d 264, 144 CJL2d 
445—Obergfell v. Obergfell, 286 P_ 
2d 462, 134 C.A.2d 541—Favretto 
v. Favretto, 194 P.2d 748, 86 CJL 
2d 299—Hunt v. United Artists- 
Studio, 180 P.2d 460, 79 C.A.2d 619 
—Kosturos v. Municipal Court of 
City and County of San Francisco, 
125 P.2d 572, 51 C.A.2d 700—Sun¬ 
set Pub. House v. Cottage Gardens 
Nurseries, 233 P. 402, 70 C.A. 452. 
D.C.—Overholt v. Matthews, 48 App. 
D.C. 482. 

Idaho.—Corpus Juris cited in Niel¬ 
son v. Old Charles Dickens Min¬ 
ing Co., 1 F.2d 193, 195, 51 Idaho 
40. 

Ill.—Camp v. Union Drainage Dist. 
No. 1, Raymond and Harvel Tps., 
Montgomery County, 42 N.E.2d 
327, 315 IlLApp. 22. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

N.J.—Morgan v. Clark, 36 A.2d 149, 

22 N.J.Misc. 102. 

N.Y.—Dutton v. Ford, 137 N.Y.S.2d 
378, 285 App.Dlv. 924—Richardson, 
v. Erie R. Co., 117 N.Y.S.2d 443,. 
280 App.Div. 958—Adrian ce v. 
Clifford, 103 N.Y.S.2d 285, 278 App.- 
Div. 735—Firth Carpet Co. v. M&- 
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where defendant has been absent from the state or able to locate any property of defendant within the 
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tuka Realty Development Corp., 92 
N.Y.S.2d 823, 276 App.Dlv. 784— 
Schmitt v. W. W. Babcock Co., 8 
N.Y.S.2d 810, 255 App.Div. 940- 
Newton v. Scott, 290 N.Y.S. 448, 
248 App.Div. 943. 

Rosenblum v. Tolkow, 173 N.Y. 
S. 549, 105 Misc. 96. 

Barzilay v. Barzilay, 75 N.Y.S.2d 
428—Timm v. Timm, 26 N.Y.S.2d 
884. 

N.D.—Burke v. Minnekota Elevator 
Co., 186 N.W. 948, 48 N.D. 795. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa. 
449—Wingert v. Anderson, 164 A. 
333, 309 Pa. 402. 

Byrne v. McCann, 24 Pa.Dist. 
1070, 44 Pa.Co. 1. 

Antonio v. Sharpe, 7 Sch.Reg. 

221 . 

Tex.—Cox v. City of Dallas, Civ. 
App., 152 S.W.2d 499— Corpus Ju¬ 
ris quoted in Bond v. Kirby Lum¬ 
ber Co., Civ.App., 2 S.W.2d 936, 
938, error refused. 

Wash.—State ex rel. Dawson v. Su¬ 
perior Court of Kittitas County, 
133 P.2d 285, 16 Wash.2d 300- 
State ex rel. City of Seattle v. 
Superior Court for King County, 
108 P.2d 342, 6 Wash.2d 540. 

Wis.—Zeidler v. Goelzer, 211 N.W. 

140, 191 Wis. 378. 

18 C.J. p 1194 note 40. 

Necessity of affirmative action by 
defendant see infra § 65(4). 

Death of witnesses 

Pact that four witnesses for de¬ 
fendant had died since institution of 
suit did not show such prejudice to 
defendant as would entitle him to 
a judgment of non pros because of 
delay in prosecuting suit, where 
three of the witnesses had died while 
defendant was delaying the progress 
of litigation by obtaining extension 
of time for filing affidavit of defense 
and continuances of trial and their 
testimony would have been irrele¬ 
vant and inadmissible in any event 
and fourth witness had no personal 
knowledge of transaction. 

Pa.—Manson v. First Nat. Bank in 
Ind., 77 A.2d 399, 366 Pa. 211. 

Under a rule of court so provid¬ 
ing, the court may properly refuse 
to dismiss where the delay was 
caused by defendant. 

Wash.—State ex rel. Washington 
Water Power Co. v. Superior 
Court for Chelan County, 250 P.2d 
536, 41 Wash.2d 484—State ex rel. 
City of Seattle v. Superior Court 
for King County, 108 P.2d 342, 6 
Wash.2d 540—State ex rel. Lyle v. 
Superior Court for Pierce County, 
Wash., 102 P.2d 246, 3 Wash.2d 
702. 


After delay justifying dismissal 

Where a statute authorizes a dis¬ 
missal for failure to bring a cause 
to trial within a prescribed time, 
defendant’s acquiescence in a con¬ 
tinuance and a request therefor aft¬ 
er the expiration of the prescribed 
time does not bar a dismissal. 

Cal.—Barry v. Learner, 299 P. 82, 
113 C.A. 651. 

Where defendant consented to 
some continuances, refusal to dis¬ 
miss action for want of prosecution 
for more than four years, was held 
not abuse of discretion. 

Cal.—Grass v. Rindge Co., 258 P. 
673, 84 C.A. 750. 

Where defendants were not in¬ 
jured by the delay and there was 
a general understanding between the 
attorneys that the case should re¬ 
main on the docket, a dismissal was 
improper. 

Tex.—Loftus v. Beckmann, Com. 
App., 1 S.W.2d 268. 

Delay held caused by plaintiff and 
not by defendant. 

Wash.—State ex rel. Goodnow v. 
O'Phelan, 106 P.2d 1073, 6 Wash. 
2d 146. 

53.5 Cal.—Judson v. Superior Court 
of Los Angeles County, 129 P.2d 
361, 21 C.2d 11. 

Lewis v. Greenspun, App., 325 
P.2d 551—Matchett v. Ryerson, 318 
P.2d 792, 156 C.A.2d 52—Bosworth 
v. Superior Court In and For Los 
Angeles County, 300 P.2d 155, 143 
C.A.2d 775—Heffernan v. Bennett & 
Armour, 230 P.2d 658, reheard 239 
P.2d 129, and 243 P.2d 846, 110 C.A. 
2d 564—Favretto v. Favretto, 194 
P.2d 748, 86 C.A.2d 299—Ojeda v. 
Municipal Court of City and Coun¬ 
ty of San Francisco, 166 P.2d 49, 73 
C.A.2d 226—Carmichael v. Superior 
Court of Nevada County, 130 P.2d 
725, 55 C.A.2d 406. 

N.M.—Ringle Development Corp. v. 

Chavez, 180 P.2d 790, 51 N.M. 156. 
Purpose of statute 

(1) Code provision authorizing 
court in its discretion to dismiss an 
action for want of prosecution on de¬ 
fendant's motion whenever plaintiff 
has failed for two years after ac¬ 
tion is filed to bring such action to 
trial, and providing that where de¬ 
fendant has been absent from state 
or concealed therein and his where¬ 
abouts unknown to plaintiff and not 
discoverable by plaintiff, on due dil¬ 
igence, such period of absence of 
concealment shall not be part of 
such two-year period, was intended 
to afford relief where, with no good 
reason and with no display of rea¬ 
sonable diligence, a plaintiff has per¬ 
mitted action to drag along for 
what amounts to unconscionable de¬ 


lay; but it was not meant to re¬ 
quire a plaintiff to do the impossible 
and it was not intended to place a 
premium on activities of defendant 
who seeks to avoid service of sum¬ 
mons until more than a two-year 
period has elapsed. 

Cal.—Central Mfrs. Mut. Ins. Co. v. 
Torreyson, 248 P.2d 940, 113 ca! 
2d 634. 

(2) It is not purpose of statute 
providing that action shall be dis¬ 
missed unless brought to trial with¬ 
in five years after plaintiff has filed 
his action to sanction a penalty on 
innocent plaintiff for delay caused by 
unfair tactics of defendant who 
would benefit by dismissal. 

Cal.—Matchett v. Ryerson, 318 P.2d 
792, 156 C.A.2d 62. 
legislative intent 

Amendment of statute authorizing 
dismissal of action for failure to 
bring it to trial within a certain 
time, by addition of exception where 
defendant has been absent from the 
state, did not evidence a legislative 
intent that dismissal after expira¬ 
tion of such time should have been 
mandatory prior to amendment, but 
was intended rather to clarify the 
law to make it conform to the vari¬ 
ous court decisions construing it. 
Cal.—Ojeda v. Municipal Court of 
City and County of San Francisco, 
166 P.2d 49, 73 C.A.2d 226. 

Co defendant 

(1) Failure to bring action to tri¬ 
al within five years after action had 
been filed required dismissal as to 
defendant who had continually re¬ 
sided in state during that time, but 
not as to codefendant whose con¬ 
tinued absence from state had kept 
five-year period from running. 

Cal.—De Mota v. Superior Court of 

Cal., Calaveras County, 278 P.2d 
537, 130 C.A.2d 58. 

(2) Where plaintiff brought ac¬ 
tion against two defendants jointly 
charged to have been guilty of neg¬ 
ligence which caused plaintiff’s in¬ 
jury, any absence of one defendant 
from state did not operate to ex¬ 
tend five-year limitation period in 
which action must be brought to tri¬ 
al after filing thereof as to other de¬ 
fendant, in absence of showing that 
presence of defendant who had been 
out of state was necessary properly 
to prosecute the action. 

Cal.—Fisher v. Superior Court In 
and For Los Angeles County, App., 
320 P.2d 894. 

53.10 Cal.—Ojeda v. Municipal 

Court of City and County of San 
Francisco, 166 P.2d 49, 73 C.A.2d 
226—Carmichael v. Superior Court 
of Nevada County, 130 P.2d 725, 
55 C.A.2d 406. 
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service, 53 - 15 or where defendant has been equally 
negligent in the prosecution of a counterclaim in- 
terposed by him. 54 Defendant’s absence after the 
prescribed period, however, is not an excuse. 54 - 5 
Where defendant has, or has had, an attorney of 
record for a sufficient time to enable the action to 
have been tried if plaintiff had acted with due dili¬ 
gence, the absence of defendant from the state does 
not toll the running of the prescribed period. 54 * 10 

Before an estoppel can arise so as to prevent the 
application of a statute requiring that the trial be 
commenced within a certain time from the date an 
action is begun, there must have been a duty to act 
and a failure to act in accordance with such duty, 
or some act in the nature of prevention. 54 - 15 De¬ 
fendant may waive his right to move for a dismis¬ 
sal for want of prosecution 54 * 20 by a voluntary ap- 
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pearance 54 * 25 or by taking steps looking to a trial 
on the merits. 55 It has been held, however, that a 
defendant does not waive such right by filing an an¬ 
swer, 56 by demanding security for costs, 56 * 5 by 
demurring 57 or moving for a change of venue, 56 
by attending an oral examination of a witness, 58 * 5 
by a motion to place a case off the calendar, 58 - 10 or 
by reason of once having stipulated for an exten¬ 
sion of time. 59 Likewise, where excuses for delay 
in bringing an action to trial are not reasonable, de¬ 
fendant is not estopped, by his conduct, to urge the 
dismissal for the lack of prosecution. 59 - 5 

Under a statute making dismissal for failure to 
bring an action to trial within a prescribed period" 
mandatory, except where the parties have stipulated 
in writing for the extension of such period, 59 - 10 the 


53.15 Cal.—Pacific Greyhound Lines 
v. Superior Court, 168 P.2d 665, 
28 C.2d 61. 

Heffernan v. Bennett & Armour, 
230 P.2d 658, reheard 239 P.2d 
129, and 243 P.2d 846, 110 C.A.2d 
564. 

N.Y.—Erickson v. Condoleo, 30 N.Y. 
S.2d 426. 

54. N.Y.—Jacot v. Marks, 57 N.Y.S. 
904, 26 Misc. 670. 

S.D.—'Welch v. McCoy, 167 N.W. 159, 
40 S.D. 273. 

54.5 Cal.—Hunt v. United Artists 
Studio, 180 P.2d 460, 79 C.A.2d 619. 

54.10 Cal.—Lewis v. Greenspun, 
App., 325 P.2d 551. 

54.15 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744. 

54.20 Cal.—Bayle-Lacoste & Co. v. 
Superior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636. 

Pa.—Merchants Nat. Bank v. Smulo- 
vitz, Com.Pl., 28 Erie Co. 293, af¬ 
firmed 48 A.2d 57, 159 Pa.Super. 
253. 

Public policy 

"Waiver for an indefinite time of 
statutory requirement that action be 
brought to trial within five years 
after answer filed is not invalid as 
being contrary to “public policy” as 
declared in the statute, and a waiver 
may be continuous. 

Cal.—Paillet v. Vroman, 126 P.2d 419, 
52 C.A.2d 297. 

54£5 Cal.—Bayle-Lacoste & Co. v. 
Superior Court of Alameda Coun¬ 
ty, 116 F.2d 458, 46 C.A.2d 636. 

55. Ariz.—W. T. Rawleigh Co. v. 
Spencer, 118 P.2d 674, 58 Ariz. 182. 

La.—Wilson v. King, 96 So.2d 641, 
233 La. 382—State ex rel. Shields, 
Inc. v. Southport Petroleum Corp. 
of Del., 88 So.2d 25, 230 La, 199. 
Fa,—Pennsylvania R. Co. v. City 


of Pittsburgh, 6 A.2d 907, 335 Pa. 
449—Potter Title & Trust Co. v. 
Frank, 148 A. 50, 298 Pa, 137. 

Spiegel v. Walter T. Bradley Co., 
59 Pa.Dist. & Co. 41. 

Kamen dulls v. Lackawanna & W. 
R. Co., Com.Pl., 35 Luz.Leg.Reg. 
338. 

Fact that several of defendant’s 
witnesses died during interval from 
institution of action until case was 
brought to trial did not entitle de¬ 
fendant to judgment of non pro¬ 
sequitur for want of prosecution, 
where defendant had waived its 
right to object to delay. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Fa, 
449. 

56. Cal.—Netzley v. Hillstrom, 265 
P.2d 57, 122 C.A.2d 417. 

La.—Lips v. Royal Ins. Co. of 
Liverpool, England, 89 So. 213, 149 
La, 359. 

56.5 Cal.—Netzley v. Hillstrom, 265 
P.2d 57, 122 C.A.2d 417. 

57. Cal.—Netzley v. Hillstrom, su¬ 
pra—Anderson v. City of San 
Diego, 258 P.2d 842, 118 C.A.2d 726 
—Jackson v. De Benedetti, 103 
P.2d 990, 39 C.A.2d 574. 

58. Cal.—Witter v. Phelps, 126 P. 
593, 163 C. 655. 

Hefifernan v. Bennett & Armour, 
230 P.2d 658, reheard 239 P.2d 
129 and 243 F.2d 846, 110 C.A.2d 
564. 

58.5 Wash.—State ex rel. Wood- 
worth & Cornell v. Superior Court 
for King County, 113 P.2d 527, 9 
Wash.2d 37. 

58.10 Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Moore & 
Harrah, 128 P.2d 623, 54 C.A.2d 
37. 

59. Cal.—Miller & Lux v. Superior 
Court of California in and for 
Merced County, 219 P. 1006, 192 
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C. 333—City of Los Angeles v, 
Superior Court of California in 
and for Tuolumne County, 197 P. 
79, 185 C. 405. 

Hastings v. Superior Court, 
Riverside County, 280 P.2d 74, 131 
C.A2d 255—Hefferaan v. Bennett 
& Armour, 230 P.2d 658, reheard 
239 P.2d 129, and 243 P.2d 846, 119 
C.A.2d 564—Barry v. Learner, 299 
P. 82, 113 C.A. 651. 

59.5 Cal.—Burch v. Slamin, 289 P.2d 
498, 137 C-A.2d 1—Perrin v. Res- 
leure, 175 P.2d 281, 77 C.A2d 408. 

Stipulation, for pretrial hearing* 
Where five-year period for bring¬ 
ing action to trial after filing there¬ 
of elapsed on February 8, and prior 
thereto parties stipulated for pre¬ 
trial hearing to he held on March 11, 
court on its own motion and prior 
to pretrial hearing set May 16 as 
date of trial, by agreement of coun¬ 
sel on March 11, pretrial hearing 
was placed off calendar, and trial 
date was vacated by court, defend¬ 
ant was entitled to dismissal of ac¬ 
tion for failure of prosecution on 
May 21. 

Cal.—Fisher v. Superior Court In and 
For Los Angeles County, App., 329 
F.2d 894. 

59.10 Cal.—Lewis v. Neblett, 311 F- 
2d 489, 48 C.2d 564—Smith v. Bear 
Valley Mill. & Lumber Co., 160 P- 
2d 1, 26 C.2d 590. 

Bos worth v. Superior Court In 
and For Los Angeles County, 309 
P.2d 155, 143 C.A.2d 775—People v. 
Superior Court of Cal., in and for 
City and County of San Francisco, 
194 P.2d 571, 86 C.A.2d 204—Hunt 
v. United Artists Studio, 180 F.2d 
460, 79 C.A2d 619—Bayle-Lacoste 
& Co. v. Superior Court of Alameda 
County, 116 P.2d 458, 46 C.A2d 636. 
N.M.—Vigil v. Johnson, 291 F2d 312, 
60 N.M, 273. 
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tuka Realty Development Corp., 92 
N.Y.S.2d 823, 276 App.Div. 784— 
Schmitt v. W. W. Babcock Co., 8 
N.Y.S.2d 810, 255 App.Div. 940- 
Newton v. Scott, 290 N.Y.S. 448, 
248 App.Div. 943. 

Rosenblum v. Tolkow, 173 N.Y. 
S. 549, 105 Misc. 96. 

Barzilay v. Barzilay, 75 N.Y.S.2d 
428—Timm v. Timm, 26 N.Y.S.2d 
884. 

N.D.—Burke v. Minnekota Elevator 
Co., 186 N.W. 948, 48 N.D. 795. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa. 
449—Wingert v. Anderson, 164 A. 
333, 309 Pa. 402. 

Byrne v. McCann, 24 Pa.Dist. 
1070, 44 Pa.Co. 1. 

Antonio v. Sharpe, 7 Sch.Reg. 

221 . 

Tex.—Cox v. City of Dallas, Civ. 
App., 152 S.W.2d 499—Corpus Ju¬ 
ris quoted in Bond v. Kirby Lum¬ 
ber Co., Civ.App., 2 S.W.2d 936, 
938, error refused. 

Wash.—State ex rel. Dawson v. Su¬ 
perior Court of Kittitas County, 
133 P.2d 285, 16 Wash.2d 300- 
State ex rel. City of Seattle v. 
Superior Court for King County, 
108 P.2d 342, 6 Wash.2d 540. 

Wis.—Zeidler v. Goelzer, 211 N.W. 

140, 191 Wis. 378. 

18 C.J. p 1194 note 40. 

Necessity of affirmative action by 
defendant see infra § 65(4). 

Death of witnesses 

Pact that four witnesses for de¬ 
fendant had died since institution of 
suit did not show such prejudice to 
defendant as would entitle him to 
a judgment of non pros because of 
delay in prosecuting suit, where 
three of the witnesses had died while 
defendant was delaying the progress 
of litigation by obtaining extension 
of time for filing affidavit of defense 
and continuances of trial and their 
testimony would have been irrele¬ 
vant and inadmissible in any event 
and fourth witness had no personal 
knowledge of transaction. 

Pa.—Manson v. First Nat. Bank in 
Ind., 77 A.2d 399, 366 Pa. 211. 

trader a rule of court so provid¬ 
ing, the court may properly refuse 
to dismiss where the delay was 
caused by defendant. 

Wash.—State ex rel. Washington 
Water Power Co. v. Superior 
Court for Chelan County, 250 P.2d 
536, 41 Wash.2d 484—State ex rel. 
City of Seattle v. Superior Court 
for King County, 108 P.2d 342, 6 
Wash.2d 540—State ex rel. Lyle v. 
Superior Court for Pierce County, 
Wash., 102 P.2d 246, 3 Wash.2d 
702. 


After delay justifying dismissal 

Where a statute authorizes a dis¬ 
missal for failure to bring a cause 
to trial within a prescribed time, 
defendant’s acquiescence in a con¬ 
tinuance and a request therefor aft¬ 
er the expiration of the prescribed 
time does not bar a dismissal. 

Cal.—Barry v. Learner, 299 P. 82, 
113 C.A. 651. 

Where defendant consented to 
some continuances, refusal to dis¬ 
miss action for want of prosecution 
for more than four years, was held 
not abuse of discretion. 

Cal.—Grass v. Rindge Co., 258 P. 
673, 84 C.A. 750. 

Where defendants were not in¬ 
jured by the delay and there was 
a general understanding between the 
attorneys that the case should re¬ 
main on the docket, a dismissal was 
improper. 

Tex.—Loftus v. Beckmann, Com. 
App., 1 S.W.2d 268. 

Delay held caused by plaintiff and 
not by defendant. 

Wash.—State ex rel. Goodnow v. 
O’Phelan, 106 P.2d 1073, 6 Wash. 
2d 146. 

53.5 Cal.—Judson v. Superior Court 
of Los Angeles County, 129 P.2d 
361, 21 C.2d 11. 

Lewis v. Greenspun, App., 325 
P.2d 551—Matchett v. Ryerson, 318 
P.2d 792, 156 C.A.2d 52—Bosworth 
v. Superior Court In and For Los 
Angeles County, 300 P.2d 155, 143 
C.A.2d 775—Heffernan v. Bennett & 
Armour, 230 P.2d 658, reheard 239 
P.2d 129, and 243 P.2d 846, 110 C.A. 
2d 564—Favretto v. Favretto, 194 
P.2d 748, 86 C.A.2d 299—Ojeda v. 
Municipal Court of City and Coun¬ 
ty of San Francisco, 166 P.2d 49, 73 
C.A.2d 226—Carmichael v. Superior 
Court of Nevada County, 130 P.2d 
725, 55 C.A.2d 406. 

N.M.—Ringle Development Corp. v. 

Chavez, 180 P.2d 790, 51 N.M. 156. 
Purpose of statute 

(1) Code provision authorizing 
court in its discretion to dismiss an 
action for want of prosecution on de¬ 
fendant’s motion whenever plaintiff 
has failed for two years after ac¬ 
tion is filed to bring such action to 
trial, and providing that where de¬ 
fendant has been absent from state 
or concealed therein and his where¬ 
abouts unknown to plaintiff and not 
discoverable by plaintiff, on due dil¬ 
igence, such period of absence of 
concealment shall not be part of 
such two-year period, was intended 
to afford relief where, with no good 
reason and with no display of rea¬ 
sonable diligence, a plaintiff has per¬ 
mitted action to drag along for 
what amounts to unconscionable de- 

AA& 


lay; but it was not meant to re¬ 
quire a plaintiff to do the impossible, 
and it was not intended to place a 
premium on activities of defendant 
who seeks to avoid service of sum¬ 
mons until more than a two-year 
period has elapsed. 

Cal.—Central Mfrs. Mut. Ins. Co. v. 
Torreyson, 248 P.2d 940, 113 Ca 
2d 634. 

(2) It is not purpose of statute 
providing that action shall be dis¬ 
missed unless brought to trial with¬ 
in five years after plaintiff has filed 
his action to sanction a penalty on 
innocent plaintiff for delay caused by 
unfair tactics of defendant who 
would benefit by dismissal. 

Cal.—Matchett v. Ryerson, 318 P2d 
792, 156 C.A.2d 52. 
legislative intent 

Amendment of statute authorizing 
dismissal of action for failure to 
bring it to trial within a certain 
time, by addition of exception where 
defendant has been absent from the 
state, did not evidence a legislative 
intent that dismissal after expira¬ 
tion of such time should have been 
mandatory prior to amendment, but 
was intended rather to clarify the 
law to make It conform to the vari¬ 
ous court decisions construing it. 
Cal.—Ojeda v. Municipal Court of 
City and County of San Francisco, 
166 P.2d 49, 73 C.A.2d 226. 
Codefendant 

(1) Failure to bring action to tri¬ 
al within five years after action had 
been filed required dismissal as to 
defendant who had continually re¬ 
sided in state during that time, but 
not as to codefendant whose con¬ 
tinued absence from state had kept 
five-year period from running. 

Cal.—De Mota v. Superior Court of 

Cal., Calaveras County, 278 P.2d 
537, 130 C.A.2d 58. 

(2) Where plaintiff brought ac¬ 
tion against two defendants jointly 
charged to have been guilty of neg¬ 
ligence which caused plaintiff’s in¬ 
jury, any absence of one defendant 
from state did not operate to ex¬ 
tend five-year limitation period in 
which action must be brought to tri¬ 
al after filing thereof as to other de¬ 
fendant, in absence of showing that 
presence of defendant who had been 
out of state was necessary properly 
to prosecute the action. 

Cal.—Fisher v. Superior Court In 
and For Los Angeles County, App., 
320 P.2d 894. 

53.10 Cal.—Ojeda v. Municipal 

Court of City and County of San 
Francisco, 166 P.2d 49, 73 C.A2d 
226—Carmichael v. Superior Court 
of Nevada County, 130 P.2d 726, 
55 C.A.2d 406. 
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service, 53 - 15 or where defendant has been equally 
negligent in the prosecution of a counterclaim in¬ 
terposed by him. 54 Defendant’s absence after the 
prescribed period, however, is not an excuse. 54 * 5 
Where defendant has, or has had, an attorney of 
record for a sufficient time to enable the action to 
have been tried if plaintiff had acted with due dili¬ 
gence, the absence of defendant from the state does 
not toll the running of the prescribed period. 54 * 10 

Before an estoppel can arise so as to prevent the 
application of a statute requiring that the trial be 
commenced within a certain time from the date an 
action is begun, there must have been a duty to act 
and a failure to act in accordance with such duty, 
or some act in the nature of prevention. 54 * 15 De¬ 
fendant may waive his right to move for a dismis¬ 
sal for want of prosecution 54 * 20 by a voluntary ap- 
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pearance 54 * 25 or by taking steps looking to a trial 
on the merits. 55 It has been held, however, that a 
defendant does not waive such right by filing an an¬ 
swer, 56 by demanding security for costs, 56 * 5 by 
demurring 57 or moving for a change of venue, 53 
by attending an oral examination of a witness, 58 * 5, 
by a motion to place a case off the calendar, 58 * 10 or 
by reason of once having stipulated for an exten¬ 
sion of time. 59 Likewise, where excuses for delay 
in bringing an action to trial are not reasonable, de¬ 
fendant is not estopped, by his conduct, to urge the 
dismissal for the lack of prosecution. 59 * 5 

Under a statute making dismissal for failure to 
bring an action to trial within a prescribed period 
mandatory, except where the parties have stipulated 
in writing for the extension of such period, 59 * 10 the 


53.15 Cal.—Pacific Greyhound Lines 
v. Superior Court, 168 P.2d 665, 
28 C.2d 61. 

Heffernan v. Bennett & Armour, 
230 P.2d 658, reheard 239 P.2d 
129, and 243 P.2d 846, 110 C.A.2d 
564. 

N.Y.—Erickson v. Condoleo, 30 N.Y. 
S.2d 426. 

54. N.Y.—Jacot v. Marks, 57 N.Y.S. 
904, 26 Misc. 670. 

S.D.—Welch v. McCoy, 167 N.W. 159, 
40 S.D. 273. 

54.5 Cal.—Hunt v. United Artists 
Studio, 180 P.2d 460, 79 C.A.2d 619. 

54.10 Cal.—Lewis v. Greenspun, 
App., 325 P.2d 551. 

54.15 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744. 

54.20 Cal.—Bayle-Lacoste & Co. v. 
Superior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636. 

Pa.—Merchants Nat. Bank v. Smulo- 
vitz, Com.Pl., 28 Erie Co. 293, af¬ 
firmed 48 A.2d 57, 159 Pa.Super. 
253. 

Public policy 

Waiver for an indefinite time of 
statutory requirement that action be 
brought to trial within five years 
after answer filed is not invalid as 
being contrary to “public policy” as 
declared in the statute, and a waiver 
may be continuous. 

Cal.—Paillet v. Vroman, 126 P.2d 419, 
52 C.A.2d 297. 

54^25 Cal.—Bayle-Lacoste & Co. v. 
Superior Court of Alameda Coun¬ 
ty, 116 P.2d 458, 46 C.A.2d 636. 

55. Ariz.—W. T. Rawleigh Co. v. 
Spencer, 118 P.2d 674, 58 Ariz. 182. 

La.—-Wilson v. King, 96 So.2d 641, 
233 La. 382—State ex rel. Shields, 
Inc. v. Southport Petroleum Corp. 
of Del., 88 So.2d 25, 230 La. 199. 
Pa.—Pennsylvania R. Co. v. City 


of Pittsburgh, 6 A.2d 907, 335 Pa. 
449—Potter Title & Trust Co. v. 
Frank, 148 A. 50, 298 Pa. 137. 

Spiegel v. Walter T. Bradley Co., 
59 Pa.Dist. & Co. 41. 

Kamendulis v. Lackawanna & W. 
R. Co., Com.Pl., 35 Luz.Leg.Reg. 
338. 

Pact that several of defendant’s 
witnesses died during interval from 
institution of action until case was 
brought to trial did not entitle de¬ 
fendant to judgment of non pro¬ 
sequitur for want of prosecution, 
where defendant had waived its 
right to object to delay. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Fa. 
449. 

56. Cal.—Netzley v. Hillstrom, 265 
P.2d 57, 122 C.A.2d 417. 

La.—Lips v. Royal Ins. Co. of 
Liverpool, England, 89 So. 213, 149 
La. 359. 

56.5 Cal.—Netzley v. Hillstrom, 265 
P.2d 57, 122 C.A.2d 417. 

57. Cal.—Netzley v. Hillstrom, su¬ 
pra—Anderson v. City of San 
Diego, 258 P.2d 842, 118 CJL2d 726 
—Jackson v. De Benedetti, 103 
P.2d 990, 39 C.A.2d 574. 

58. Cal.—Witter v. Phelps, 126 P. 
593, 163 C. 655. 

Heffernan v. Bennett & Armour, 
230 P.2d 658, reheard 239 P.2d 
129 and 243 F.2d 846, 110 C.A.2d 
564. 

58.5 Wash.—State ex rel. Wood- 
worth & Cornell v. Superior Court 
for King County, 113 P.2d 527, 9 
Wash.2d 37. 

58.10 Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Moore & 
Harrah, 128 P.2d 623, 54 C.A.2d 
37. 

59. Cal.—Miller & Lux v. Superior 
Court of California in and for 
Merced County, 219 P. 1006, 192 
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C. 333—City of Los Angeles v. 
Superior Court of California in* 
and for Tuolumne County, 197 P. 
79, 185 C. 405. 

Hastings v. Superior Court, 
Riverside County, 280 P.2d 74, 131 
C.A.2d 255—Heffernan v. Bennett 
& Armour, 230 P.2d 658, reheard 
239 P.2d 129, and 243 P.2d 846, 110 
C.A.2d 564—Barry v. Learner, 299 
P. 82, 113 C.A. 651. 

59.5 Cal.—Burch v. Slamin, 289 P.2d 
498, 137 CJL2d 1—Perrin v. Res- 
leure, 175 P.2d 281, 77 C.A.2d 408. 

Stipulation for pretrial hearing 
Where five-year period for bring¬ 
ing action to trial after filing there¬ 
of elapsed on February 8, and prior 
■ thereto parties stipulated for pre¬ 
trial hearing to be held on March 11, 
court on its own motion and prior 
to pretrial hearing set May 16 as 
date of trial, by agreement of coun¬ 
sel on March 11, pretrial hearing 
was placed off calendar, and trial 
date was vacated by court, defend¬ 
ant was entitled to dismissal of ac¬ 
tion for failure of prosecution on 
May 21. 

Cal.—Fisher v. Superior Court In and: 
For Los Angeles County, App., 329 
P.2d 894. 

59.10 Cal.—Lewis v. Neblett, 311 P. 
2d 489, 48 C.2d 564—Smith v. Bear 
Valley MilL & Lumber Co., 160 P. 
2d 1, 26 C.2d 590. 

Bosworth v. Superior Court In 
and For Los Angeles County, 309 
P.2d 155, 143 C.A.2d 775—People v. 
Superior Court of Cal., in and for 
City and County of San Francisco* 
194 P.2d 571, 86 C,A.2d 204—Hunt 
v. United Artists Studio, 180 P.2d 
460, 79 C.A.2d 619—Bayle-Lacoste 
& Co. v. Superior Court of Alameda 
County, 116 P.2d 458, 46 C.A.2d 636. 
N.M.—Vigil v. Johnson, 291 P-2d 312* 
60 N.M. 273. 
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writing which will take the case out of the operation 
of the statute must clearly and definitely show that 
the statutory time was deliberately intended to be 
extended by both parties, or must expressly waive 
the right to dismissal, 60 and there is no equivalent 
for such written stipulation either by words or ac- 
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tion. 61 In order to be effective, however, such stip¬ 
ulation has to be filed prior to the motion to dis¬ 
miss. 61 - 5 A stipulation extending defendant’s time 
to answer is not a stipulation within the meaning of 
the statute. 61 * 10 


Written stipulation referred to in 
statute means a written stipulation 
extending the time for trial beyond 
the statutory period. 

Cal.—Continental Pac. Lines v. Su¬ 
perior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744. 

€0. Cal.—Miller & Lux v. Superior 
Court of California in and for 
Merced County, 219 P. 1006, 192 C. 
333. 

Hastings v. Superior Court, Riv¬ 
erside County, 280 P.2d 74, 131 C. 
A.2d 255—Elmhurst Packers v. Su¬ 
perior Court of Alameda County, 
116 P.2d 487, 46 C.A.2d 648—Bayle- 
Lacoste & Co. v. Superior Court of 
Alameda County, 116 P.2d 458, 46 
C.A.2d 636—Bank of America Nat. 
Trust & Savings Ass’n v. Superior 
Court in and for City and County 
of San Francisco, 71 P.2d 296, 22 
C.A.2d 450—Rosenfelt v. Scholtz, 62 
P.2d 381, 17 C.A.2d 443—Pacific 
States Corporation v. Grant, 261 P. 
1100, 87 C.A. 108. 

Stipulation by codefendant 
Defendant could have action not 
i:ried within statutory period dis¬ 
missed as to him, notwithstanding 
another stipulated for extension. 

Cal.—Dowling v. Superior Court in 
and for Marin County, 10 P.2d 197, 
122 C.A. 443. 

Stipulation postponing trial 

(1) A written stipulation merely 
postponing the time for trial for a 
specified time does not thereby ex¬ 
tend the statutory period within 
which the case must be brought to 
trial. 

Cal.—Miller & Lux v. Superior Court 
of California in and for Merced 
County, 219 P. 1006, 192 C. 333— 
Rio Vista Mining Co. v. Superior 
Court of Plumas County, 200 P. 616, 
187 C. 1—City of Los Angeles v. 
Superior Court of California in and 
for Tuolumne County, 197 P. 79, 
185 C. 405. 

Fisher v. Superior Court In and 
For Los Angeles County, App., 320 
P.2d 894—Lord v. Ingels, 149 P.2d 
72, 64 C.A.2d 559—Ravn v. Planz, 
174 P. 690, 37 C.A. 735. 

(2) This Is so even though the 
postponements are at defendant's re¬ 
quest. 

Cal.—Rio Vista Mining Co. v. Su¬ 
perior Court of Plumas County, su¬ 
pra. 

Ravn v. Planz, supra. 
l3) Nor 'does a provision in such 
m. stipulation that the action can be 


brought to trial only after ninety 
days' notice to the opposite party ex¬ 
tend the statutory period. 

Cal.—City of Los Angeles v. Superior 
Court of California in and for Tuo¬ 
lumne County, supra. 

Instruments held effective 

(1) Written stipulation in form of 
letter. 

Cal.—Bayle-Lacoste & Co. v. Superi¬ 
or Court of Alameda County, 116 
P.2d 458, 46 C.A.2d 636—Bank of 
America Nat. Trust & Savings 
Ass'n v. Superior Court in and for 
City and County of San Francisco, 
71 P.2d 292, 22 C.A.2d 460. 

(2) Other instruments. 

Cal.—Smith v. Bear Valley Mill. & 
Lumber Co., 160 P.2d 1, 26 C.2d 590 
—Rio Vista Mining Co. v. Superior 
Court of Plumas County, 200 P. 616, 
187 C. 1—Nathan v. Dierssen, 130 
P. 12, 164 C. 607. 

Case held not continued indefinitely 

by written stipulation. 

Cal.—Miller & Lux v. Superior Court 
of California in and for Merced 
County, 219 P. 1006, 192 C. 333. 
Remanded causes 

In code section providing for dis¬ 
missal of action for delay in trial, 
exception found in some portions of 
section, excusing delay when written 
stipulation extending time has been 
made, is not incorporated into last 
portion of section relating to causes 
remanded for new trial after appeal, 
and that portion of section admits of 
no stipulation written or oral. 

Cal.—Neustadt v. Skernswell, 221 P. 
2d 694, 99 C.A.2d 293. 

61. Cal.—Miller & Lux v. Superior 
Court of California in and for 
Merced County, 219 P. 1006, 192 C. 
333—City of Los Angeles v. Superi¬ 
or Court of California in and for 
Tuolumne County, 197 P. 79, 185 C. 
405. 

Continental Pac. Lines v. Superi¬ 
or Court In and For Solano County, 
299 P.2d 417, 142 C.A.2d 744—Hunt 
v. United Artists Studio, 180 P.2d 
460, 79 C.A.2d 619—EUinwood v. 
Bank of America, App., 143 P.2d 
500—Elmhurst Packers v. Superior 
Court of Alameda County, 116 P.2d 
487, 46 C.A,2d 648—Crum v. Superi¬ 
or Court in and for Shasta County, 
14 P.2d 785, 126 C.A. 471—Pacific 
States Corporation v. Grant, 261 P. 
1100, 87 C.A* 108. 

18 C.J. p 1194 note 42. 

Exchange of letters not effective 

Cal.—People v. Superior Court of Cal., 
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in and for City and County of San 
Francisco, 194 P.2d 571, 86 C.A.2d 
204. 

Oral stipulations 

(1) Oral stipulations are ineffective. 
Cal.—Pacific Greyhound Lines v. Su¬ 
perior Court of City and County of 
San Francisco, 168 P.2d 665, 28 C. 
2d 61—Mercantile Inv. Co. v. Su¬ 
perior Court in and for Los Angeles 
County, 25 P.2d 12, 218 C. 770. 

Berger v. McMahan, 253 P.2d 543, 
116 C.A.2d 328—Perrin v. Miller 
169 P. 426, 35 C.A. 129. 

(2) It has been held, however, that 
an oral stipulation entered into in 
open court, of which an entry was 
made in the minutes of the court, es¬ 
topped defendant from thereafter 
moving to dismiss. 

Cal.—Govea v. Superior Court in and 
for Merced County, 78 P.2d 433, 26 
C.A.2d 27. 

Stipulation that case he dropped 
from calendar, to he reset on notice 
is not such written stipulation for ex¬ 
tension as is contemplated by the 
statute and is therefore ineffective. 
Cal.—Hastings v. Superior Court, Riv¬ 
erside County, 280 P.2d 74, 131 C.A 
2d 255—Prudential Ins. Co. of 
America v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 4 P.2d 294, 117 C.A. 528. 

A motion to amend a cross com¬ 
plaint is ineffective. 

Cal.—Miller & Lux v. Superior Court 
of California in and for Merced 
County, 219 P. 1006, 192 C. 333. 
Insistence that trial of a similar 
case precede the instant case was not 
equivalent to a written stipulation. 
Cal.—Miller & Lux v. Superior Court 
of California in and for Merced 
County, supra. 

Estoppel cannot take the place of 
a written stipulation. 

Cal.—Christin v. Superior Court in 
and for Los Angeles County, 71 P. 
2d 205, 9 C.2d 526, 112 A.L.R. 1153. 

Anderson v. City of San Diego, 
258 P.2d 842, 118 C.A.2d 726—Bank 
of America Nat. Trust & Savings 
Ass'n v. Moore & Harrah, 128 P.2d 
623, 54 C.A.2d 37—Pacific States 
Corporation v. Grant, 261 P- UOO, 
87 C.A. 108. 

61.5 Cal.—Lewis v. Neblett, 311 P. 
2d 489, 48 C.2d 564. 

In re Thatcher's Estate, 262 P.2d 
337, 120 C.A.2d 811. 

61.10 Cal.—Westphal v. Westphal, 
143 P.2d 406, 61 C.A.21 544. 
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f. Stay of Action 

An action will not be dismissed for failure to pro¬ 
ceed where such action is stayed. 

An action will not be dismissed for failure to 
proceed where such action is stayed. 62 Thus an ac¬ 
tion will not be dismissed for want of prosecution 
where defendant by injunction restrains plaintiff 
from proceeding in the suit, 63 or where the attor¬ 
neys verbally arrange that a cause shall go over for 
the circuit. 64 The rule does not apply, however, 
where the operation of the stay was plaintiff’s 
fault, 65 and a stay by reason of the suspension of 
plaintiff’s attorney from practice is unavailing 
where not set up on motion. 66 

g. Reference of Action 

The reference of an action for trial and Judgment has 
been held not to deprive the court of power to dismiss 
for want of prosecution. 

It has been held that the practice of moving for 
judgment as in case of nonsuit for delay in bring¬ 
ing the cause to trial applies only to the disposition 
of causes which have been noticed and placed upon 
the calendar for trial and not to causes that have 
been referred, 67 and that a nonsuit is not author¬ 
ized because a party to a referred cause fails to 
appear before the referee, 68 or has unreasonably 
neglected to proceed in the cause. 69 On the other 
hand, it has been held that the reference of an ac¬ 


tion for trial and judgment does not deprive the 
court of the power to order its dismissal for want 
of prosecution, 70 and an action may be dismissed 
because of an unreasonable delay in prosecuting it 
after a reference, 71 although, when a reference is 
had, the action should not be dismissed on the reg¬ 
ular call for want of prosecution. 72 

h. Death of Party, Attorney, or Judge 

An action may be dismissed for want of prosecution 
after the death of the plaintiff if his personal representa¬ 
tive fails to have himself made a party within a reason¬ 
able time after his qualification; and, while it has been 
held that the death of an attorney will not serve as an 
excuse for delay, a delay due to the judge's death has 
been held excusable. 

An action may be dismissed for want of prose¬ 
cution after the death of plaintiff if his personal 
representative fails to have himself made a party 
within a reasonable time after his qualification, 73 
but an action may not be dismissed where no per¬ 
sonal representative has been appointed. 73 * 5 The 
death of plaintiff does not suspend the running of 
a statutory limitation upon the time for bringing 
a cause to trial, 74 and the death of defendant after 
the expiration of such period is of no effect. 75 While 
it has been held that a judgment dismissing an ac¬ 
tion for want of prosecution made upon motion 
of defendant’s counsel after the death of his client 
is void, 76 a judgment dismissing an action for want 


62. La.—Cotonio v. Richardson, 4 
La.A. (Orleans) 280. 

18 C.J. p 1195 note 46. 

Stay by appellate court 

Time proceedings were restrained 
by appellate court should not be 
counted in ascertaining period allow¬ 
ed plaintiff for bringing action to tri¬ 
al. 

Cal.—Coleman v. Superior Court in 
and for Calaveras County, 26 P.2d 
673, 135 C.A. 74. 

Action held not stayed 
Cal.—-A. Faladini, Inc., v. Superior 
Court in and for City and County 
of San Francisco, 21 P.2d 941, 218 
C. 114. 

After stay set aside 

Where trustee in bankruptcy ob¬ 
tained from federal court a stay of 
proceedings commenced against 
bankrupt in state court, and, on stay 
being set aside by federal court, 
plaintiff made no attempt to obtain 
stay from state court, but declined to 
further prosecute suit, it was held 
that state court properly dismissed 
proceedings before it for want of 
prosecution. 

Tex.—EZwood Grain Co. v. Walker 
Grain Co., Civ^App., 273 S.W. 924. 

63. U.S.—Kryptok Co. v. Hauss- 
mann, D.C.Pa., 216 F. 267. 

27 C.J.S.—29 


N.Y.—McDonald v. Brace, 2 How. 
Pr. 119. 

64. N.Y.—Stinnard v. New York F. 
Ins. Co., 1 How.Pr. 169—Bain v. 
Thomas, 1 Col. & C.Cas. 360. 

65. N.Y.—James v. Shea, 2 N.Y.Civ. 
Proc. 358, 28 Hun 74. 

18 C.J. p 1195 note 50. 

66. N.Y.—Wilensky v. Philadelphia 
Casualty Co., 131 N.Y.S. 549. 

67. N.Y.—Sheldon v. Erie C. PL, 12 
Wend. 268. 

18 C.J. p 1195 note 52. 

68. N.H.—Gamsby v. Columbus, 57 
N.H. 554—Ray v. Austin, 56 N.H. 
36. 

69. N.Y.—Holmes v. Slocum, 6 
How.Pr. 217, Code Rep.,N.S., 380. 

18 C.J. p 1195 note 54. 

70. Ill.—McClay v. Williamson, 247 
IlLApp. 141. 

18 C.J. p 1195 note 55. 

71. N.Y.—Cooper v, Martin, 226 N. 
Y.S. 180, 222 App.Div. 765. 

72. Ill.—Carlstedt v. Mills Novelty 
Co., 18 NJBL2d 732, 298 Ill-App. 275 
—McClay v. Williamson, 247 I1L 
App. 141—Bill Board Pub. Co. v. 
McCarahan, 180 IlLApp. 525. 

73. Ga.—Anderson v. Cary, 15 SJE. 
309, 89 Ga. 258. 

18 C.J. p 1195 note 57 [aL £b2. 
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73.5 N.Y.—Speier v. St. Francis 
Church, 159 N.Y.S.2d 822, 3 A.D.2d 
732. 

Interim pending appointment 

On death of sole plaintiff in action, 
it abated, and operation of statute 
providing that action, wherein no ac¬ 
tion affirmatively showing prosecu¬ 
tion thereof is taken for one year, 
shall be deemed abated for want of 
prosecution and dismissed on any in¬ 
terested person's motion, was tolled 
and did not begin to run until due 
appointment and qualification of ad¬ 
ministratrix of decedent's estate, so 
that order dismissing cause during 
such interim was erroneous. 

Fla.—Gregory v. Circuit Court In and 
For St. Johns County, 56 So.2d 529. 

74. Cal.—Andersen v. Superior Court 
of California in and for Napa Coun¬ 
ty, 200 P. 963, 187 C. 95. 

75. Cal.—Smith v. Bear Valley Mill. 
& Lumber Co., 160 P.2d 1, 26 C,2d 
590—Larkin v. Shasta County Su¬ 
per. Ct., 154 P. 841, 171 a 719, Ann. 
Cas.l917D 670. 

Hunt v. United Artists Studio, 
180 P.2d 460, 79 C.A.2d 619. 

18 C.J. p 1195 note 58 [a]. 

76. N.Y.—Piering v. Henkel, 2 N.Y.S. 
412, 15 Daly 35. 
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of prosecution made after the death of plaintiff 
and without the substitution of his personal rep¬ 
resentative has been held not void. 77 

Attorney . It has been held that the death of an 
attorney will not serve as an excuse for delay. 75 
Under a statutory provision that when an attorney 
dies or ceases to act, no further proceedings can be 
taken against the party for whom he was acting un¬ 
til the opposite party gives him notice to appoint an¬ 
other attorney or appear in person, the failure of 
defendant to give such notice will not prevent a dis¬ 
missal for a failure to bring the case to trial within 
the statutory period; nor under such statute does 
the death of defendant’s attorney or his cessation to 
act excuse plaintiff from bringing the cause to trial 
within the prescribed period. 79 

Judge . Delay due to the death of the judge is 
excusable. 80 

i. Other Excuses 

Adjudications as to the sufficiency of other excuses 
to prevent dismissal for want of prosecution include 
those Involving illness, mistakes or inadvertence of the 
plaintiff, his attorney, and third persons. 

Other excuses which have been held sufficient to 
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prevent dismissal for want of prosecution are: That 
plaintiff acted under a mistake of law 81 or was mis¬ 
led by defendant’s action; 82 want of notice as to 
time of giving deposition; 83 absence of counsel jus¬ 
tified by state of the country; 84 extensive but un¬ 
successful efforts to secure counsel; 84 - 5 an attor¬ 
ney’s disability to act; 84 * 10 inability to secure the 
judge who presided at the first trial; 85 want of 
papers honestly expected; 86 and nonavailability of 
a witness, 87 although as to the latter there is also 
authority to the contrary. 87 - 5 

Further, among other excuses which have been 
held sufficient to preclude dismissal for want of 
prosecution are facts beyond plaintiff’s control 
preventing performance of stipulation as to time of 
trial ; ss good reason to believe that he cannot have 
a fair trial by an impartial jury; 89 a motion for 
continuance, 89 - 5 or the granting thereof; 89 - 10 a 
misunderstanding between plaintiff and his attor¬ 
ney; 90 the inadvertence of the counsel, in the ab¬ 
sence of showing of prejudice to defendant; 90 - 5 
an attorney’s delay notwithstanding plaintiff’s per¬ 
severance to bring the case to trial, 90 - 10 especially 
where such delay is caused by neglect or oversight 
of a reputable counsel; 90 * 15 and negligence of the 


77. Cal.—Wallace v. Center, 7 P. 441, 
67 C. 133. 

78. Cal.—Hunt v. United Artists 
Studio, 180 P.2d 460, 79 C.A.2d 619 
—Smith v. Wiget, 171 P.2d 563, 75 
C.A.2d 591—Barry v. Learner, 299 
P. 82. 113 C.A. 651. 

N.Y.—Kellner v. Kener, 215 N.Y.S. 

87, 216 App.Div. 244. 

Statute not applicable 

Lapse of five-year period under 
statute limiting time action may pend 
without trial is not a “proceeding” 
within statute providing that when 
an attorney dies a party to an action, 
for whom he was acting as attorney, 
must, before any further “proceed¬ 
ings” are had against him, be re¬ 
quired by the adverse party to ap¬ 
point another attorney. 

Cal,—Hunt v. United Artists Studio, 
180 P.2d 460, 79 C.A.2d 619. 

79. Cal.—Larkin v. Shasta County 
Super. Ct, 154 P. 841, 171 C. 719, 
Ana.Cas.l917D 670. 

80. Pa.—Wingert v. Anderson, 164 
A. 333, 309 Pa. 402. 

Geyer v. Walton, 30 A.2d 643, 151 
Pa.Super. 549. 

8L Cal.—Pickett v. Hastings, 39 C. 
105. 

82. Cal.—Pickett v. Hastings, supra. 
Pa.—-Byrne v. McCann, 24 Pa-Dist. 
1070, 44 Pa.Co. L 

Delay caused by defendant see supra 
subdivision e of this section. 


83. Cal.—Clifford v. Allman, 24 P. 
292, 84 C. 528. 

84. Ga.—Darracott v. Penington, 34 
Ga. 388. 

84.5 N.J.—Eseoett v. Aldecrees 

Country Club, 138 A.2d 836, 26 N.J. 
160. 

84.10 N.Y.—Hughes v. Geller, 51 N. 
Y.S.2d 647, 1S3 Misc. 771. 

85. Wis.—Zeidler v. Goelzer, 211 N. 
W. 140, 191 Wis. 378. 

86. N.Y.—Jackson v. Haight, 2 Cai. 
93. 

87. N.Y.—Skoolinsky v. Lehigh Val¬ 
ley R. Co., 291 N.Y.S. 608, 249 App. 
Div. 659. 

87.5 N.M.—Ringle Development 
Corp. v. Chavez, 180 P.2d 790, 51 
N.M. 156. 

88. N.Y.—Gale v. Vernon, 6 N.Y.Su- 
per. 709. 

89. N.Y.—Pringle v. Huse, 1 Cow. 
432. 

89.5 Ill.—Adcock v. Adcock, 91 N.E. 
2d 99, 339 Ill.App. 543. 

Failure to comply with rules 
Where plaintiff’s counsel sent tele¬ 
gram to circuit court clerk asking for 
continuance because of illness of rel¬ 
ative, clerk replied by telegram stat¬ 
ing that judge was absent but that 
opposing counsel was willing to con¬ 
tinue case if judge was agreeable, 
and when case came up for trial judge 

450 


stated that he had no objection to 
granting continuance if opposing 
counsel was willing, case was im¬ 
properly dismissed for failure to 
prosecute even though application 
was not by written motion as re¬ 
quired by rule. 

Pla.—Ford v. Ford, 8 So.2d 495, 150 
Fla. 717. 

89.10 Minn.—Nyberg v. Cambridge 
State Bank, 72 N.W.2d 345, 245 
Minn. 312. 

Abuse of discretion 

Dismissal of complaint on failure 
of plaintiff to proceed to trial when 
cause was reached was improper, 
where, under the circumstances, it 
was an improvident exercise of dis¬ 
cretion to refuse to grant plaintiff 
an adjournment. 

N.Y.—Bell v. Firth Carpet Co., 108 
N.Y.S.2d 13, 279 App.Div. 667. 

90. U.S.—Watts v. S. M. Hamilton 
Coal Co., D.C.N.Y., 219 F. 1003, re¬ 
versed on other grounds 232 F. 832, 
147 C.C.A. 26. 

90.5 N.Y.—Michel v. City of Troy, 
109 N.Y.S.2d 298, 279 App.Div. 837, 
reargument and appeal denied 110 
N.Y.S.2d 928, 279 App.Div. 957. 

90.10 Colo.—Johnson v. Westland 
Theatres, 187 P.2d 932, 117 Colo. 
346. 

90.15 Pa.—Manson v. First Nat. 
Bank in Ind., 77 A.2d 399, 366 Pa. 
211 . 

Friedlander v. American Stores 
Co., Com.PL, 38 West.L.J. 35. 
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clerk. 91 

Sickness . Sickness may be a sufficient excuse for 
failing to prosecute, 92 unless it does not affect 
plaintiff’s ability to transact ordinary business or 
prevent him from communicating with his attor¬ 
ney. 93 The prevalence of an epidemic interrupt¬ 
ing business generally, 94 or the sickness of plaintiff’s 
attorney and counsel where it comes too late to em¬ 
ploy others, 95 has also been held to be a sufficient 
excuse, but not where plaintiff has sufficient oppor¬ 
tunity to employ other counsel after learning of such 
sickness. 96 The sickness of the judge who tried 
the cause has been held not to be a sufficient ex¬ 
cuse, where other judges are available. 97 
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Insufficient excuses . A failure to prosecute an 
action for several years is not sufficiently excused by 
the mere inadvertence of plaintiff, 98 by a misap¬ 
prehension of fact on his part, 99 by the neglect and 
forgetfulness of his attorney, 1 by his attorney’s sus¬ 
pension 1 * 5 or his inability to contact plaintiff, 1 - 10 by 
a change in personnel in his counsel’s office, 1 - 15 or 
by activity of defendant in changing counsel. 1 - 20 
Likewise, a failure to prosecute an action is not 
sufficiently excused by a mere agreement between 
plaintiff and his attorneys that the matter might rest 
awhile without substitution of attorneys, 2 by the 
many engagements of counsel, 3 by the consultation 
of the attorneys for the respective parties, 4 by plain- 


91 . Md.—Crawford v. Richards, 66 
A.2d 4S3, 193 Md. 236. 

Miss.—Neely v. Martin, 11 So.2d 435, 
193 Miss. 856. 

Puerto Rico.—Cerecedo v. General 
Administration, 8 Puerto Rico 430. 
Reliance on cleric’s assurance 

While it is duty of parties to ac¬ 
tion and their attorneys to look after 
their cases and ascertain what steps 
are taken in their disposition, attor¬ 
ney receiving assurance from court 
clerk that he will receive notice to 
enable him to protect his rights is 
not chargeable with negligence in re¬ 
lying on such assurance. 

Me.—Enoch C. Richards Co. v. Libby, 
33 A.2d 537, 140 Me. 38. 

92. U.S.—Memorandum, D.C., 16 F. 
Cas.No.9,410, 1 Cranch C.C. 253. 

Ariz.—Price v. Sunfield, 112 P.2d 210, 
57 Ariz. 142. 

18 C.J. p 1196 note 82. 

93. N.Y.—Hoag v. South Dover Mar¬ 
ble Co., 127 N.Y.S. 1094, 143 App. 
Div. 482. 

Tex.—Fant v. Jones, 81 S.W. 338, 36 
Tex.Civ.App. 138. 

Rot sufficient as matter of law 
Extent of illness shown by plaintiff 
was held not sufficient, as matter of 
law, to justify a delay of approxi¬ 
mately five years in prosecuting ac¬ 
tion. 

Ariz.—Price v. Sunfield, 112 F.2d 210, 
57 Ariz. 142. 

04. N.Y.—Torrey v. Morehouse, 1 
Johns.Cas. 242. 

95. N.Y.—Jackson v. Brown, 1 Cai. 
152. 

96. Ariz.—Arnett v. Peterson, 210 P. 
683, 24 Ariz. 405. 

18 C.J. p 1196 note 86. 

The long-continued illness of 
plaintiff's counsel has been held to 
justify a delay of several years. 

Fa.—Farrell v. Pennsylvania Coal Co., 
29 PaJDist. 218, 20 Luz.Leg.Reg. 
247. 

Sickness of one of a firm of attor¬ 
neys held not to excuse delay. 


Cal.—Barry v. Learner, 299 P. 82, 113 
C.A. 651. 

97. Cal.—Bell v. Solomons, 121 P. 
377, 162 C. 105. 

Gray v. Times-Mirror Co., 104 P. 
481, 11 C.A. 155. 

98. N.Y.—Bryon v. Safir, 133 N.Y.S. 
792, 149 App.Div. 908—McMann v. 
Brown, 87 N.Y.S. 38, 92 App.Div. 
249. 

Pa.—Rashinsky v. North River Ins. 
Co. of N. Y., Com.PL, 67 Dauph.Co. 
329. 

18 C.J. p 1195 note 71. 

Setting cause for trial 

Burden is on plaintiff to call to 
court's attention necessity for set¬ 
ting trial for time within period fixed 
by statute for bringing cause to 
trial. 

Cal.—People v. Superior Court of 
Cal., in and for City and County of 
San Francisco, 194 P.2d 571, 86 C. 
A.2d 204—Steinbauer v. Bondesen, 
14 P.2d 106, 125 C.A. 419. 

99. La.—Bell v. Staring, App., 170 
So. 502. 

1. Ariz.—Price v. Sunfield, 112 P.2d j 
210, 57 Ariz. 142. 

La.—Bell v. Staring, App., 170 So. 
502. 

N.Y.—Fischetti v. 242 East 19th St. 
Corp., 167 N.Y.S.Sd 47, 4 A.D.2d 
867. 

18 C.J. p 1195 note 72. 

Misplacing files 

N.Y.—Bailey v. Central Dry Clean¬ 
ing Co., 167 N.Y.S.2d 728, 4 A.D.2d 
1007—Moshman v. City of New 
York, 160 N.Y.S.2d 977, 3 A.D.2d 
822. 

Jedlicki v. Dwelling Managers, 
Inc., 164 N.Y.S.2d 282, 9 Misc.2d 
292. 

pa.—Brozowsky v. Piskorik, Com.Pl., 
37 Luz.Leg.Reg. 16. 

Doubt as to jurisdiction 

Time in which counsel had doubt 
as to jurisdiction of court because 
of possibility of bringing in addition¬ 
al parties, but took no action there¬ 
on, could not be subtracted from pre¬ 
scribed period under statute provid¬ 
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ing for dismissal of action not 
brought to trial within such period. 
Cal.—Bank of America Nat. Trust & 
Sav. Ass'n v. Superior Court in and 
for City & County of San Francis¬ 
co, 189 P.2d 799, 84 C.A.2d 34. 
Where plaintiff was as diligent as 
clients usually are who rely on coun¬ 
sel to keep them advised, and there 
was no defense set up in answer re¬ 
fusing to dismiss for want of prose¬ 
cution, action which was not brought 
to trial owing to neglect of counsel 
was not error. 

Wis.—Northwestern Malleable Iron 
Co. v. McMahon, 269 N.W. 653, 222 
Wis. 653. 

Discretion held not abused by dis¬ 
missal because of delay caused by 
plaintiff's attorneys. 

Cal.—Stankey v. Boden, 20 P.2d 50, 
130 C.A. 454. 

Absence 

(1) A voluntary absence of coun¬ 
sel without reason will not serve as 
an excuse for want of prosecution. 
Ga.—Bramlett v. Ford, 153 S.E. 369, 

41 Ga-App, 448. 

(2) An absence because of service 
in a flood control fleet is not an ex¬ 
cuse. 

Ga.—Cowart v. Smith, 185 S.E. 819, 
182 Ga. 511. 

1.5 Cal.—Hunt v. United Artists 
Studio, 180 P.2d 460, 79 C.A.2d 619. 
1.10 Cal.— - etzley v. Hillstrom, 265 
P.2d 57, 122 C.A.2d 117. 

1.15 N.Y.—Munroe v. Vaskowitz, 167 
N.Y.S.2d 266, 6 Misc,2d 673. 

1-20 Fla.—Gulf Appliance Distribu¬ 
tors v. Long, 53 So.2d 706. 

2. Cal.—Fallett v. Guenther, 210 F. 
969, 59 C.A. 434. 

3. N.Y.—Fischetti v. 242 East 19th 
St. Corp., 167 N.Y.S.2d 47, 4 A.D.2d 
867—Kellner v. Kener, 215 N.Y.S. 
87, 216 App.Div. 244. 

Wilkolaski v. Hanavan, 267 N. 
Y.S. 318, 149 Misc. 838, 240 App. 
Div. 867. 

4. Cal.—People v. Superior Court of 
CaL, in and for City and County of 
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tiffs conviction of an offense, 4 - 5 or by the absence 
of an attending physician, without an explanation 
as to why plaintiff was not examined by another 
physician. 4 - 10 

Furthermore, a failure to prosecute will not be 
excused by the neglect or fault of a court official, 5 
by the court’s refusal to set the case for trial when 
it was not at issue, 6 by the fact that the delay would 
render further evidence available, 7 by the mere 
filing of a motion for the extension of time to take 
testimony, 7 - 5 by an outstanding order for the tak¬ 
ing of plaintiffs testimony, 8 by the fact that plain¬ 
tiff obtained an injunction in his suit against de¬ 
fendant, 9 or by the fact, 10 or plaintiff’s belief, 11 that 
a judgment would not be collectable, or that plaintiff 
was without sufficient funds, 12 or was absent from 
the state part of the time. 18 

So the fact that the cause is one in which a pub¬ 
lic officer is concerned affords no excuse for failure 
to go to trial according to notice, and no reason for 
refusing judgment of nonsuit, it being the duty of 
public officers to provide other counsel when they 


cannot themselves attend. 14 The issuance of a 
commission to take a deposition of a witness for 
plaintiff does not prevent a dismissal for want of 
prosecution, where plaintiff negligently failed to 
avail himself of an earlier opportunity to take such 
deposition. 15 The service of notice of trial by plain¬ 
tiff’s attorney, after a motion to dismiss for want 
of prosecution has been made, is of no avail to 
plaintiff. 16 

§ 65(4).-Duty of Defendant to 

Expedite 

While defendant in an action may expedite the final 
determination thereof, according to some authorities it 
is no answer to a motion to dismiss for want of prosecu¬ 
tion that the defendant failed to take any affirmative 
action to expedite the prosecution. 

While defendant in an action may expedite the 
final determination thereof, he cannot be charged 
with neglect if he maintains his position on the 
defensive, and simply meets issues of law or fact as 
plaintiff regularly calls them up for hearing. 16 -50 
Although there is authority to the contrary, 17 it is 


San Francisco, 194 P.2d 571, 86 C. 
A.2d 204. 

La.—Newson v. Bailey, App., 88 So. 
2d 391. 

N.Y.—Wilkolaski v. Hanavan, 267 NT. 
Y.S. 318, 149 Misc. 838, 240 App. 
Div. 867. 

Pa.—Churcher v. Ondreako, Com.Pl., 
33 Erie Co. 338. 

4-5 Cal.—Hiroko Kawakita Hayashi 
v. Lorenz, 271 P.2d 18, 42 C.2d 848. 
4L10 N.Y.—Ellison v. Klube, 130 N. 
Y.S.2d 98, 283 App.Div. 909. 

5. La.—Bell v. Staring, App., 170 
So. 502. 

6. Cal.—Steinbauer v. Bondesen, 14 
P.2d 106,125 C.A. 419. 

7. GaL—Superior Oil Co. v. Superior 
Court in and for Kings County, 56 
P.2d 950, 6 C.2d 113. 

7.5 Fla.—Elmer A. Yelvington & 
Son v. Sheridan, 65 So.2d 44. 

8. NT.Y.—Harris v. Reichenbach, 134 
N.Y.S. 657, 150 App.Div. 220. 

NTev.—-Paine v. Ennor, 158 P. 133, 
39 Nev. 365. 

18 C.J. p 1896 note 74. 

10L N.Y.—Class Journal Co. v. 
Valveless Inner Tube Co., 145 N. 
Y.S. 958. 

1L Minn.—Helmer v. Nagle, 277 NT. 

W. 859, 202 Minn. 59. 

Wash.—Peterson v, Parker, 275 P. 
729, 151 Wash. 393. 

12. Ariz.—Price v. Sunfield, 112 P. 

2d 210, 57 Ariz. 142. 

K.T.—Granich v. Stolovitz. 01 N.T.S. 
2d 272, 270 App.Div. 899, reheard 
62 N.Y.S.M 847, 270 AppJOiv. 944, 
«Wesl denied 62 N-Y.S.2d 849, 270 


App.Div. 1016—Rochefort v. Still¬ 
man, 282 N.Y.S. 895, 246 App.Div. 
559, appeal dismissed 200 N.E. 320, 
270 N.Y. 565. 

18 C.J. p 1196 note 76. 

13. N.Y.—McGovern v. Suter, 159 N. 
Y.S. 476. 

18 C.J. p 1196 note 77. 

14. N.Y.—Anonymous, 2 Cai. 246. 

15. N.Y.—Herbst v. Keystone Drill¬ 
er Co., 163 N.Y.S. 831, 176 App.Div. 
668 . 

16. N.Y.—Nigro v. City of New 
York, 163 N.Y.S.2d 102, 3 A.D.2d 
987—Giovannucci v. Brooklyn & 
Richmond Ferry Co., 104 N.Y.S.2d 
809, 278 App.Div. 861—Holtzoff v. 
Dodge & Olcott Co., 119 N.Y.S. 47, 
134 App.Div. 353. 

Kauben v. Hudson & M. R. R. 
Co., 161 N.Y.S. 779, 97 Misc. 392. 

16.50 Cal.—Schultz v. Schultz, 161 
P.2d 36, 70 C.A.2d 293. 

Colo.—Johnson v. Westland Theatres, 
Inc., 187 P.2d 932, 117 Colo. 346. 
Wash.—Callahan v. Caldwell, 191 P. 
2d 708, 30 Wash.2d 430—State v. 
Hall, 108 P.2d 339, 6 Wash.2d 531. 
Seasonable diligence 

Where plaintiff has commenced an 
action and defendant is not seeking 
affirmative relief, defendant has the 
duty to take such steps as may be 
required in order to meet the actions 
taken by plaintiff and to this extent 
he should exercise reasonable dili¬ 
gence, but beyond this he may re¬ 
main passive. 

Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 
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17. N.D.—Burke v. Minnekota Ele¬ 
vator Co., 186 N.W. 948, 48 N.D. 
795. 

Failure to answer 

(1) Plaintiff's cause cannot be dis¬ 
missed for failure to prosecute prior 
to issue joined by answer of all de¬ 
fendants. 

Mo.—Hodges v. Brooks, 110 S.W.2d 
1130, 232 Mo.App. 667. 

(2) Dismissal for want of prose¬ 
cution was held error, where de¬ 
fendants had not answered or put 
themselves in position to proceed to 
hearing. 

Ill.—Epley v. Epley, 160 N.E. 113, 328 
Ill. 582. 

(3) Where defendants had not an¬ 
swered when motion to dismiss was 
made and plaintiff's counsel made 
affidavit that case could be prepared 
and submitted on merits at next term 
of court dismissing suit for want of 
prosecution was error. 

Ky.—Davis v. Caudill, 92 S.W.2d 62, 
263 Ky. 214. 

(4) Delay caused in part by de¬ 
fendant's failure to file answer be¬ 
fore trial and to take steps to ex¬ 
pedite hearing and by illness of resi¬ 
dent judge was held not to warrant 
dismissal for failure to prosecute 
case. 

Or.—Enyart v. Merrick, 34 P.2d 629, 
148 Or. 321. 

The service of a rule or notice to 
plaintiff to proceed in the cause, or, 
as it is sometimes called, a rule to 
speed the cause, must precede the 
motion to dismiss for want of prose¬ 
cution. 
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no answer to a motion to dismiss for want of prose¬ 
cution that defendant failed to take any affirmative 
action to expedite the prosecution, 18 as by protest¬ 
ing against the delay, 19 or by serving a rule or no¬ 
tice to plaintiff to proceed in the cause, or, as it is 
sometimes called, a rule to speed the cause, 20 or 
bv seeking to have the action set for trial. 21 If de¬ 
fendant would expedite the determination of the 
cause, however, the proper mode of proceeding on 
his part is to set it down for trial on his own no¬ 
tice; then if plaintiff does not choose to try it, de¬ 
fendant may move for a dismissal. 22 

§ 66. Procedure to Effect 

A motion is ordinarily the proper practice to secure 
an involuntary dismissal or nonsuit. 

The proper practice to secure a dismissal or non¬ 
suit is by motion except as it is otherwise provided 
by statute or rule of court. 23 Each defendant re¬ 
quiring a dismissal must ask it of the court. 23 - 6 The 
same rules apply to a dismissal at law or in equity 


under code procedure unless modified by statute. 24 
Particular matters with respect to procedure to ef¬ 
fect an involuntary dismissal or nonsuit will be dis¬ 
cussed in detail in the sections immediately follow¬ 
ing. A rule authorizing the clerk to enter a judg¬ 
ment of dismissal does not dispense with necessity 
for a motion. 25 

Under court rules so providing, a motion to dis¬ 
miss may be made in any county in the judicial dis¬ 
trict in which is situate the county where the action 
is triable, or in a county in any other district ad¬ 
joining the county in which it is so triable. 26 

§ 67. -Form and Requisites of Motion 

A motion to dismiss or for a nonsuit must disclose 
that the movant is entitled to such relief, and clearly 
and distinctly state the specific grounds or defects relied 
on. 

To be sufficient, a motion for dismissal or non¬ 
suit must disclose that movant is entitled to such 
relief, 27 and it may be necessary to bring it to the 


U.S.—Buck v. Felder, D.C.Tenn., 208 
F. 474. 

18 C.J. p 1196 note 89. 

Where a rule to proceed is served 
and plaintiff defaults, a nonsuit is 
proper. 

N.Y.—Dizen v. Bates, 7 Johns., N.Y., 
537. 

defendant in default and in no way 
injured by the delay held not enti¬ 
tled to dismissal. 

Pa.—Peoples Bank of Greensboro v. 
Conn., 31 Pa.Dist. & Co. 5 47. 

Where petition failed to state a 
cause of action, plaintiff could not 
take advantage of a defendant’s de¬ 
fault to prevent dismissal of action 
for want of prosecution. 

Mo.—Guhman v. Grothe, 142 S.W.2d 
1, 346 Mo. 427. 

18. Ariz.—Price v. Sunfield, 112 F. 

2d 210, 57 Ariz. 142. 

Cal.—Gunner v. Van Ness Garage, 
310 P.2d 32, 150 C.A.2d 345—Schultz 
v. Schultz, 161 F.2d 36, 70 C.A.2d 
293. 

Colo.—Johnson v. Westland Theatres, 
Inc., 187 P.2d 938, 117 Colo. 346— 
Tampa Valley Coal Co. v. Vellotta, 
263 P. 717, 83 Colo. 235. 

Ga.—Barber v. Smith, 26 S.E.2d 478, 
69 Ga.App. 624. 

N.Y.—Balaka v. Stork Restaurant, 
Inc., 161 N.Y.S.2d 735, 3 A.D.24 
857. 

Pa.—Hruska v. Gibson, 175 A. 514, 
316 Pa. 518—Potter Title & Trust 
Co. v, Frank, 148 A. 50, 298 Fa. 
137. 

Swedloff v. Palma, 50 Pa.Dist. & 
Co. 706. 

Appeal from Auditors* Report, 
Exeter Borough, Com.Pl., 41 L«uz. 
Leg.Reg. 309. 


Wash.—State ex rel. Washington Wa- 
| ter Power Co. v. Superior Court for 
Chelan County, 250 P.2d 536, 41 
Wash.2d 484—Callahan v. Caldwell, 
191 P.2d 708, 30 Wash.2d 430- 
State v. Hall, 108 P.2d 339, 6 Wash. 
2d 531—State ex rel. Lyle v. Su¬ 
perior Court for Pierce County, 102 
P.2d 246, 3 Wash.2d 702. 

Wyo.—Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 18 P.2d 623, 
45 Wyo. 265, rehearing denied 21 
P.2d 834, 45 Wyo. 265. 

Padlure to file answer held not to 
bar dismissal. 

CaL—-Vogel v. Marsh, 10 P.2d 791, 
122 C.A. 748. 

Pact that he failed to bring his da- 
murrer up for hearing is not an an¬ 
swer to a motion to dismiss. 

Wash.—Congdon v. Aumiller, 140 P. 
912, 79 Wash. 616. 

19. Cal.—Netzley v. Hillstrom, 265 
P.2d 57, 127 C.A.2d 417—Gray v. 
Times-Mirror Co., 104 P. 481, 11 
C.A. 155. 

Mere failure to object to setting 
trial date was not an acquiescence 
in plaintiff’s failure to bring the 
cause to trial within the time re¬ 
quired by the statute. 

Cal.—Boyd v. Southern Pac. R. Co., 
197 P. 58, 185 C. 344. 

20. Ill.—Svela v. Bloch, 14 N.EL2d 
299, 294 Hl.App. 515. 

Pa.—Edwards v. Western Maryland 
R. Co., 29 FaJUist. 239, 33 York 
Leg.Rec. 97, reversed on other 
grounds 111 A. 250, 268 Pa. 228. 

Rashinsky v. North River Ins. 
Co. of N. Y., Com.Pl., 67 Dauph.Co. 
329. 

S.D.—Potts v. Starr, 72 N.W.2d 924, 
18 C.J. p 1196 note 88. 
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21. Cal.—Barry v. Learner, 299 P. 

82, 113 C.A. 651—Oberkotter v. 

Spreckels, 221 P. 698, 64 C.A. 470. 

18 C.J. p 1196 notes 90-92. 

22. N.D.—Lambert v. Brown, 132 
N.W. 781, 22 N.D. 107. 

18 C.J. p 1196 note 93. 

23. Cal.—Cunha v. Anglo-California 
National Bank of San Francisco^ 
93 P.2d 572, 34 C.A.2d 383. 

Discontinuance by operation of law 
see infra § 75. 

Dismissal or nonsuit on court's own 
motion see infra § 76. 

233 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 
744. 

24. Cal.—Cunha v. Anglo California 
Nat. Bank of San Francisco, 93 P. 
2d 572, 34 C.A.2d 383. 

25. Pa.—Cochran v. Nolan, 23 Pa. 
Dist. 458. 

26. N.Y.—McClellan v. Steywart, 13 
N.Y.S.2d 90, 171 Misc. 514. 

27. Cal.—Cunha v. Anglo California 
Nat. Bank of San Francisco, 93 P. 
2d 572, 34 C.A.2d 383. 

Pa.—Allentown Trust Co. to Use of 
Harr v. Baskin, 18 Leh.L.J. 395- 
Motioa, held sufficient 

(1) In general. 

Ill.—Ruedger v. Toledo, P. & W. Ry. 
Co., 247 IlI-App. 388. 

(2) Motion to vacate note of issue. 
N.Y.—Cooper v. Rubin, 60 N.Y.S.2d 

492, 270 App.Div« 847. 

Necessity for formal motion 

An objection to “the entering of 
the judgment” on ground of failure 
to file judgment within six months 
after entry of finding of fact and 
conclusions of law was sufficient to 
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attention of the court and for the attorney making 
the motion to appear in court. 27 - 5 

Except where the defect is of such a nature that 
it cannot be corrected even though pointed out, 28 
the motion must clearly and definitely state the spe¬ 
cific grounds or defects relied on, 29 so that the at¬ 
tention of the court and of the opposite party may 
be particularly directed to the supposed defects, 30 
and no other grounds than those specified will be 
considered; 31 but the motion should contain no 
affirmative allegations requiring proof. 32 If two 


27 C.J.S. 

grounds are stated disjunctively, one of which is 
good and the other bad, it is error to refuse a dis¬ 
missal. 33 It is not necessary, however, that a mo¬ 
tion for nonsuit should show what the cause of ac¬ 
tion is, 34 nor need any specific reference to the writ 
be made as in a plea in abatement. 35 A paper filed 
in a cause containing matter not apparent on the 
face of the record cannot, in a technical sense, be 
considered as a motion to dismiss. 36 

In the absence of a statute to the contrary, a mo¬ 
tion for nonsuit or dismissal may in some cases be 
made orally. 37 It is not proper to include a plea 

Tex.—Pinkston v. Ogden, Civ.App., \ N.Y.—Booth v. Bunce, 33 N.Y. 139, 
191 S.\V.2d 114. 

Nonprosecution 

A motion to dismiss for nonprose¬ 
cution must be filed for that purpose 
alone. 

La.—State ex rel. Shields v. South- 
port Petroleum Corp. of Del., 78 
So.2d 201, appeal transferred, see 
88 So.2d 25, 230 La. 199. 

Fictitious or sham action 
A motion to dismiss an action on 
ground that it is fictitious or sham is 
proper practice, but in each case 
question arises whether specific facts 
presented to court constitute grounds 
for an order of dismissal. 

Cal.—Byer v. Arguello, 214 P.2d 556, 

96 C.A.2d 92. 


88 Am.D. 372—Booth v. Bunce, 31 
NT.Y. 246. 

31. Cal.—Moore v. Moffatt, 204 P. 

220, 188 C. 1. 

18 C.J. p 1198 note 23. 

Delay in. prosecution 

A motion to dismiss an action, on 
ground that more than five years had 
elapsed since action was commenced, 
placed motion on that ground alone 
and not on ground of want of dili¬ 
gence short of five years in prosecu¬ 
tion of action, hence an appeal from 
order sustaining such motion was to 
mandatory and not discretionary 
power of court. 

Cal.—Westphal v. Westphal, 143 P. 
2d 405, 61 C.A.2d 544. 


require order dismissing action, with- j 
out necessity of formal motion to i 
dismiss. 

Mont.—Brooks v. Padbury, 110 P.2d 
967, 111 Mont. 456. 

Demurrer treated as motion, to dis¬ 
miss 

Ark.—Askew v. Murdock Acceptance 
Corp., 279 S.W.2d 557, 225 Ark. 68. 
Flea iu abatement treated as motion 
to dismiss 

Mass.—Tobin v. Downey, 39 N.E.2d 
757, 310 Mass. 721—Summers v. 
Boston Safe Deposit & Trust Co., 
16 N.E.2d 670, 301 Mass. 167. 
Motion treated as one to dismiss for 
lack of jurisdiction over subject 
matter 

N.Y.—Young v. International Paper 
Co., 122 N*.Y.S.2d 39, 282 App.Div. 
750. 

Motion treated as one to dismiss com¬ 
plaint for insufficiency 

N.Y.—Tanenbaum v. Consolidated 
Edison Co. of N. Y., 72 N.Y.S.2d 
493. 

27.5 N.D.—Roe v. Hetherington, 24 
N.W.2d 56, 74 N.D. 692. 

28. Or.—Armsby v. Grays Harbor 
Commercial Co., 123 P. 32, 62 Or. 
173. 

18 C.J. p 1197 note 20. 

29. Cal.—Cullen v. Spremo, 298 P.2d 
579, 142 C-A.2d 225—Westphal v. 
Westphal, 143 P.2d 405, 61 C.A.2d 
544. 

Ill.—Miollis v. Pure Milk Ass’n, 23 
N.E.2d 582, 302 Ill.App. 115. 

Kan.—Bremen State Bank v. Loffier, 
245 P. 742, 121 Kan. 6. 

Me.—Munsey v. Groves, 117 A.2d 64, 
151 Me. 200. 

N.Y.—Schwartz v. Marjolet, Inc., 212 
N.Y.S. 464, 214 App.Div. 530. 

Robbins v. Woolcott, 66 Barb. 
63. 

18 C.J. p 1198 note 21. i 

Verified by affidavit 

A motion to dismiss a cause which 
was not verified by affidavit would be 
denied, where photostatic copies of 
letters attached to motion support¬ 
ing ground thereof did not establish 
fact allegation thereof and authentic¬ 
ity of letters was not vouched for 
by any certificate. 


Failure to state cause of action 

Where a complaint in an action 
for death of a servant was insuffi¬ 
cient for failure to allege any omis¬ 
sion or act of negligence, a motion 
to dismiss, alleging that the com¬ 
plaint did not state a cause of action, 
was not insufficient for failure to 
point out what was lacking in the 
complaint. 

N.Y.—Pagnillo v. Mack Paving & 
Construction Co., 127 N.Y.S. 72, 142 
App.Div. 491. 

Jurisdiction of person 

Under Civ.Pract.Act §§ 278, 280, 
objection in motion to dismiss that 
complaint in county court fails to 
state cause of action is insufficient 
to raise jurisdictional defect in com¬ 
plaint which does not allege defend¬ 
ant's residence in county. 

N.Y.—Yager v. Yager, 212 N.Y.S. 707, 
214 App.Div. 671. 

Waiver of objection. 

On failure to state specifically 
grounds of claim that court is with¬ 
out jurisdiction, or doing it so ob¬ 
scurely that court is not informed of 
objection, party objecting will be 
deemed to have waived objection, if 
one exists. 

Kan.—Bremen State Bank v. Loffier, 
245 P. 742, 121 Kan. 6. 

30. Cal.—Miller v. Luco, 23 P. 195, 
SO C. 257—Coffey v. Greenfield, 62 
C. 602. 


32. Conn.—Equitable Trust Co. v. 
Plume, 103 A. 940, 92 Conn. 649. 

33. N.Y.—Goodrich v. Sweeny, 36 
N.Y.Super. 320. 

34. N.Y.—Griffing v. Thurman, 2 
How.Pr. 275. 

35. Vt.—Barnet v. Emery, 43 Yt. 
178. 

36. Mass.—Furlong v. Cronan, 26 N. 
E.2d 382, 305 Mass. 464. 

37. Colo.—Milton v. Denver, etc., R. 
Co., 29 P. 22, 1 Colo.App. 307. 

Ga.—Pearson v. George, 77 S.E.2d 1, 
209 Ga. 938—McCook v. Crawford, 
40 S.E. 225, 114 Ga. 337. 

Tex.—Butler v. Express Pub. Co., Civ. 
App., 151 S.W.2d 309, error dis¬ 
missed, judgment correct. 

18 C.J. p 1197 note 17. 

Oral motion, is proper: 

(1) Where it is based on the 

ground that the proceedings are void. 
Ga.—North American Accident Ins. 

Co. v. Scarborough, 176 S.E. 671, 
49 Ga.App. 833. 

18 C.J. p 1197 note 17 [a] (1). 

(2) Where it is based on the 

ground that the petition sets forth 
no cause of action. 

Ga.—Darley v. Starr, 102 S.E. 819, 
150 Ga. 88. 

J. S. Schofield's Sons Co. v. 
Georgia Quincy Granite Co., 121 S. 
E. 137, 31 Ga.App. 10. 

18 C.J. p 1197 note 17 [a] (2). 
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* in bar in a motion to dismiss. 38 A motion should 
not ask to discontinue as to a part of an entire cause 
of action. 39 Under the practice in some jurisdic¬ 
tions, the defense of undue delay in proceeding to 
trial, as contrasted with the defense of laches in 
failing to institute suit promptly cannot be raised 
bv answer, but only by a petition for non pros., 39 - 5 
and to secure a judgment of non pros, for delay 
in prosecution, a rule should be taken on plaintiff 
to show cause why the judgment should not be en¬ 
tered. 40 It has been held that the want of author¬ 
ity of the agent or attorney of an absent and foreign 
plaintiff to sue in the name of such plaintiff is never 
to be taken advantage of at the trial by way of non¬ 
suit. It should be on a rule to show cause why the 
action should not be dismissed. 41 

§ 68. -Time of Motion 

A motion to dismiss on jurisdictional grounds may be 
made at any stage of the proceedings; a motion to dis- 


DISMISSAL & NONSUIT §§ 67-68 

miss on the ground that the plaintiff’s pleadings fall to 
state a cause of action may be made at any time before 
verdict; a motion to dismiss for grounds which might be 
the basis of dilatory pleas must be made within the time 
allowed for the fifing of that class of pleas. 

A motion to dismiss for want of jurisdiction, ap¬ 
parent on the face of the record, may be made at any 
stage of the proceeding, 42 although, where the ques¬ 
tion of jurisdiction cannot be ascertained until evi¬ 
dence is heard, the court cannot entertain the mo¬ 
tion prior to hearing evidence 43 A motion to dis¬ 
miss a void proceeding is in order at any time, 44 
and this is also true of a motion to dismiss for want 
of a real party plaintiff, apparent from the plead¬ 
ings. 45 Likewise, parties misjoined in an action ex 
contractu may be dismissed at any stage of the pro¬ 
ceeding. 45 

A motion to dismiss on the ground that no cause 
of action is set forth may be made at any time be¬ 
fore verdict, 47 although the better practice has been 


38. Mich.—Second Nat. Bank v. 
Gamble, 198 N.W. 340, 227 Mich. 
31. 

Not a plea 

A motion to dismiss does not take 
place of a proper plea. 

R.I.—Harding v. Carr, 58 A.2d 626, 
74 R.I. 59. 

39. Ill.—Matthias v. Cook, 31 Ill. 83. 
IS C.J. p 1197 note 18. 

39.5 Pa.—Grasso v. City of Philadel¬ 
phia, 89 Pa.Dist. & Co. 136. 

40. Pa.—Edwards v. Western Mary¬ 
land Ry. Co., Ill A. 250, 268 Pa. 
228. 

Objection to testimony on the trial 
is not the proper practice. 

Pa.—Forrest v. Philadelphia Rapid 
Transit Co., 104 A. 663, 261 Pa. 3S3. 

41. S.C.—Bacon v. Smith, 3 S.C.L. 
426. 

42. Me.—Pinkham v. Jennings, 122 
A. 873, 123 Me. 343. 

N.H.—Jackson & Sons v. Lumber¬ 
men’s Mut. Casualty Co., 168 A. 
895, 86 N.H. 341. 

N.Y.—Young v. International Paper 
Co., 122 N.Y.S.2d 39, 282 App.Div. 
750. 

Ohio.—Glass v. McCullough Transfer 
Co., 115 N.E.2d 71, 94 Ohio App. 
153, modified on other grounds 115 
N.K2d 78, 159 Ohio St. 505. 

Pa.—Sullivan v. Dunbar, Com.Pl., 31 
North.Co. 378. 

Vt.—In re McMahon, 63 A.2d 198, 
115 Vt. 415. 

18 GJ. p 1178 notes 69-72, p 1198 
note 29. 

Cause on calendar 
Fact that cause was placed on cal¬ 
endar prior to making of defendant’s 
motion to dismiss on ground that 
plaintiff had unreasonably neglected 
to proceed in action did not destroy 


prima facie case of neglect made out 
by defendant on showing that action 
had been marked “off” calendar al¬ 
most sixteen years ago, but such act 
merely was some evidence of plain¬ 
tiff’s present readiness to proceed. 
N.Y.—Claude Neon Lights v. Air Re¬ 
duction Co., 61 N.Y.S.2d 158. 

After judgment 

A cause may be dismissed on mo¬ 
tion for lack of jurisdiction after 
judgment, if motion is made at the 
same term. 

Conn.—Camp v. Stevens, 45 Conn. 
92. 

Kan.—Missouri Pac. R. Co. v. Berry, 
98 P. 204, 79 Kan. 19. 

Wrong seal on writ 
Where writ bears wrong seal, mo¬ 
tion to dismiss will lie at any stage 
of proceedings. 

Me.—Hamilton v. George, 152 A. 631, 
129 Me. 474. 

Motion to erase 

Conn.—Sawa v. Royal Indus. Union 
Local 937, United Auto., Aircraft 
and Agr. Workers of America, U. 
AW., A.F.L.-C.I.O., 138 A.2d 799, 
20 Conn.Sup. 438. 

43. Ill.—Douglass v. Dee, 194 III. j 
App. 612. 

44. Ga.—North American Accident 
Ins. Co. v. Scarborough, 176 S.E. 
671, 49 Ga.App. 833. 

45. Ga.—Board of Education of 
Baker County v. Hall, 7 S.E.2d 183, 
189 Ga. 615—Free Gift Soc. No. 
25, Brothers and Sisters of Benevo¬ 
lence, v. Edwards, 137 S.E. 382, 
163 Ga. 857. 

46. W.Va.—Sutton v. Walton, 10 S.E. 
2d 573, 122 W.Va. 424. 

47. Ga.—Thomas v. Georgia Ry. & 
Power Co., 98 S.E. 360, 23 GaApp. 
428. 


Minn,—Tergeon v. Johnson, 205 N.W. 
888, 165 Minn. 482. 

N.Y.—Crowley v. La Brake, 132 N. 

Y.S. 155, 147 App.Div. 389. 

N.C.—Enloe v. Ragle, 141 S.E. 477, 
195 N.C. 38. 

Pa.—Steffero v. Martin, 1 Pa.Dist. & 
Co. 190, 37 Lanc.L.Rev. 553. 

18 C.J. p 1178 note 73. 

After answer 

The fact that defendant files an 
answer to such a complaint does not 
preclude him from moving to dismiss 
when the allegations in the com¬ 
plaint are not aided by the answer. 
N.C.—Painter v. Norfolk, etc., R. 

Co., 57 S.E. 151, 144 N.C. 436. 
Estoppel or waiver of right gen¬ 
erally see supra § 49. 

Before impaneling of jury 

Where it was apparent, after col- 
lo<ruy between trial court and coun¬ 
sel, that, even though plaintiff’s con¬ 
tentions in action on life policy 
were sustained by evidence, plain¬ 
tiff was not entitled to recover, and 
declaration as amended and ampli¬ 
fied by statements of plaintiff’s coun¬ 
sel did not show a legally sustain¬ 
able cause of action, sustaining de¬ 
fendant’s motion to dismiss action 
with prejudice was proper and was 
not premature, although motion was 
made before impaneling of jury. 

Mich.—Fowler v. United Ben. Life 
Ins. Co., 1 N.W.2d 561, 300 Mich. 
329. 

Effect of delay 

A defendant, who waited until 
trial before moving to dismiss the 
complaint on the ground that facts 
sufficient to constitute a cause of ac¬ 
tion were not alleged nor stated by 
counsel, cannot complain of loss of 
time occasioned by the court then 
granting plaintiff’s motion to amend 
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declared to be to file a motion to dismiss a bill, on 
the ground that it presents no case of equitable cog¬ 
nizance, before or with the answer . 45 

In the absence of a showing of unreasonable de¬ 
lay in presenting a motion to dismiss for want of 
prosecution, whether defendant has been guilty of 
laches in presenting such motion is a question within 
the discretion of the court , 49 and mere tardiness 
in making the motion does not necessarily deprive 
defendant of a right to a dismissal . 49 * 5 Where, un¬ 
der the statutes, the court has inherent power to 
dismiss a case for want of prosecution, whether a 
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motion to dismiss for such cause was presented on 
the date set for trial or thereafter is immaterial ; 59 
and, it has been held that no excuse for delay in 
asking for judgment as in the case of nonsuit is 
necessary, where notice is given within two weeks 
after the close of the circuit at which the cause 
should have been tried . 51 

On the other hand, all motions to dismiss for 
grounds which might be the basis of dilatory pleas 
must be made within the time allowed for the filing 
of that class of pleas , 52 although the court has dis- 


complaint and adjourning: the trial 
for two months, in view of Civ.Pract. 
Rules, rule 106, permitting such mo¬ 
tion to be made within twenty days 
after service of complaint. 

N.Y,—-Feizi v. Second Russian Ins. 
Co., 192 N.Y.S. 118. 199 App.Div. 
775. 

Motion may be made after pleading 
Ga.—Hamil v. Gormley, 4 S.E.2d 471, 
188 Ga. 585—Darley v. Starr, 102 
S.E. 819, 150 Ga. 88. 

Petition good against general de¬ 
murrer 

Where petition sets forth cause 
of action sufficient against general 
demurrer, motion to dismiss petition, 
presented first on trial at term sub¬ 
sequent to appearance term, was 
properly overruled. 

Ga.—Miller v. Hines, 89 S.E. 689, 145 
Ga. 616. 

Waiver 

Defendants could move to dismiss 
complaint for insufficiency at any 
time, and a motion for that purpose 
was not waived by filing of an an¬ 
swer. 

N.Y.—In re Schmidt's Estate, 33 N.Y. 
S.2d 341. 

48. Mich.—Komarynsky v. Popovich, 
188 N.W. 386, 218 Mich. 481. 

48. Cal.—Hibernia Savings & Doan 
Soc. v. Dauffer, 107 P.2d 494, 41 
C.A.2d 725. 

Abase of discretion held not shown 
In denying motion to dismiss. 

N.Y.—Willwerth v. Sterling Fire Ins. 
Co., 130 N.Y.S.2d 628, 283 AppJDiv. 
979—Richardson v. Erie R. Co., 117 
N.Y.S-Sd 443, 280 App.Div. 958. 

49-5 Cal.—Gunner v. Van Ness Ga¬ 
rage, 310 P.2d 32, 150 CJL2d 345. 
Oase noticed for trial 

In action in equity, where note of 
issue was not filed until three and 
one-half years after issue was joined 
and plaintiff offered no excuse for 
delay, complaint would be dismissed 
for lack of prosecution, notwithstand¬ 
ing defendant failed to move for 
dismissal until after case was noticed 
for trial. 

N.Y.—-Vitale ▼. Bartlucci, 161 N.Y.S. 
M 898, 7 MiecAd 7. 


50. Idaho.—McAllister v. Erickson, 
261 P. 242, 45 Idaho 211. 

51. N.Y.—Harrison v. Stevens, 7 
Wend. 519. 

52. Fla.—State ex rel. Gore v. Chil- 
lingworth, 171 So. 649, 126 Fla. 645. 

Ga.—Mullins v. Matthews, 50 S.E. 
101, 122 Ga. 286. 

Mich.—Kruizenga v. Fuller, 299 N.W. 
787, 299 Mich. 9. 

Vt.—Dambeth v. Town of Morris¬ 
town, 134 A.2d 617. 

18 C.J. p 1198 note 32. 

Before trial 

(1) Under statute giving court dis¬ 
cretionary power to dismiss when¬ 
ever plaintiff has failed for two 
years after action is filed to bring 
such action to trial, motion to dis¬ 
miss must be made before action is 
brought to trial. 

Cal.—Clements v. Ragghianti, 317 P. 
2d 706, 155 C.A.2d 188. 

(2) Motion for nonsuit would not 
be granted on ground that there 
was a defect of parties, where objec¬ 
tion with respect to parties was not 
raised prior to trial. 

N.Y.—Peterson v. Utica Fire Ins. Co. 

of Oneida County, 27 N.Y.S.2d 51. 
Authority to sue 

A motion to dismiss for want of 
authority to sue after pleading to 
the merits is also too late, unless 
some excuse is shown for the delay. 
Ill.—Trustees of Schools of Township 
No. 33 North, Range No. 3 East of 
the Third Principal Meridian, Da 
Salle County, v. Farnsworth, 278 
Ill.App. 474. 

18 C.J. p 1199 note 38. 

Bight to jury trial 

A motion for a nonsuit on the 
ground that defendant is entitled to 
a jury trial comes too late after the 
case has been tried on its merits 
without earlier calling attention to 
that point. 

N.Y.—McKeon v. See, 51 N.Y. 300, 10 
Am.R. 659. 

Statement of claim 

Where a rule of court provides that 
the prothonotary shall enter a judg¬ 
ment of non pros, on praecipe if no 
statement of claim is filed within 
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one year from the return day to 
which the action is brought, such 
judgment must be taken after the 
expiration of the year but before a 
statement of claim is filed; it may 
not be taken after the filing of a 
statement of claim, even though the 
statement was not filed until after 
the expiration of a year. 

Pa.—Sheaffer v. Turrill, 31 Pa.Dist. 
& Co. 463. 

Cohen v. N. K. Ovalle Co., 49 
Dauph.Co. 235. 

Want of process 

(1) Motions to dismiss for want 
of process or service or defects 
therein must be made within the 
time allowed for filing dilatory pleas. 
Vt.—Howe v. Disbon Sav. Bank & 

Trust Co., 14 A.2d 3, 111 Vt. 201. 
18 C.J. p 1199 note 36. 

(2) They cannot be made after 
pleading to the merits. 

Ga.—Paulk v. Tanna, 32 S.E. 99, 106 
Ga. 219. 

18 C.J. p 1199 note 37. 

Motions held too late when mades 

(1) On day set for trial. 

U.S.—Burbank v. Bigelow, Da., 14 
S.Ct. 1163, 154 U.S. 558, 19 D.Ed. 
51—Breedlove v. Nicolet, Da., 7 
Pet. 413, 8 D.Ed. 731. 

(2) Returnable on eve of trial. 
N.Y.—Sansom v. Central Sur. & Ins. 

Corp., 64 N.Y.S.2d 584. 

(3) After cause has been called 
for trial. 

N.Y.—Ambassador Estates, Inc. v. 
Orange Willow Corp., 161 N.Y.S.2d 
900, 6 Misc.2d 796. 

Wash.—National City Bank of Seat¬ 
tle v. International Trading Co. of 
America, 9 P.2d 81, 167 Wash. 811. 
18 C.J. p 1178 note 81. 

(4) After a plea to merits. 

Fla.—Dilly v. Bronson, 177 So. 218, 
129 Fla. 675. 

18 C.J. p 1199 note 37. 

(5) After a demurrer to defend¬ 
ing— People v. Craft, 118 N.E. 777, 

282 Ill. 483. 

18 C.J. p 1178 note 84. 
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cretion to permit its filing out of time . 52 A motion 
to dismiss, made on any ground other than want of 
jurisdiction, cannot be made after the entry of 
judgment . 54 Where the case has been continued 
until after the term, it has been held that it is prop¬ 
er to permit a motion for nonsuit to be filed after 
the expiration of the term . 55 Defendant’s rights 
are not enlarged by filing a motion instead of a 
plea ; 56 and the limitations as to time which apply 
to one mode of taking advantage of error should 
equally apply to the other . 57 

After a cause has been remanded from an appel¬ 
late court, pleas in bar pending and undisposed of 
must be disposed of before a motion to dismiss will 
be considered . 58 

A motion to dismiss is “made” on its return in 
court, and not when notice of motion is served . 59 

When application premature . A defendant has 


no right to move for judgment as in case of nonsuit 
until all the pleadings in the case have been carried 
to an issue , 60 or, according to some authorities, un¬ 
til after plaintiff has rested his case . 61 So, a mo¬ 
tion at the second term to dismiss a bill for want of 
prosecution before all the defendants are served and 
while a demurrer to the bill is still pending at the 
instance of those who are served is premature . 62 A 
motion to dismiss a complaint on the ground of non¬ 
joinder of an indispensable party is premature in 
absence of a motion for the addition of that 
party . 62 * 5 

Extension of time . Where a statute so provides, 
the court may, for sufficient cause shown, extend 
the time fixed by statute or rule for the filing of a 
motion to dismiss . 62 

Overruling motion . Where a motion to dismiss is 
filed out of time it may be overruled on that ground, 
unless the matter raised is jurisdictional . 6,1 Where 


(6) After jury have been sworn. 
Aid,—Grahame v. Harris, 5 Gill & 

J. 4S9. 

(7) After evidence on both sides 
has been introduced. 

Me.—Webber v. Shapleigh School 
Dist. No. 9, 45 Me. 299. 

Mich.—Lee v. Hardgrave, 3 Mich. 77. 
IS C.J. p 1178 note 85. 

(8) During direct examination of 
witnesses. 

X.Y.—Winfield v. Potter, 23 N.Y. 
Super. 226, 24 How.Pr. 44$. 

(9) After plaintiff has proved facts 
which entitle him to recover. 

N.Y.—Kruger v. Galewski, 34 N.Y.S. 
66, 13 Misc. 56. 

(10) After case has been taken un¬ 
der advisement. 

Ark.—Miller v. Hemphill, 9 Ark. 488. 

(11) After case has been submitted 
to jury. 

S.C.—McEwen v. Mazyck, 37 S.C.L. 

210 . 

(12) After verdict. 

Ill.—Matthias v. Cook, 31 Ill. 83. 
Miss.—Wilson v. Owens, 2 Miss. 126. 

(13) After final judgment. 

NO.—Barham v. Perry, 171 S.E. 614, 

205 N.C. 428. 

18 C.J. p 1178 note 77. 

(14) After judgment by default. 
Wash.—Hurby v. Kwapil, 286 P. 664, 

156 Wash. 225. 

18 C.J. p 1178 note 78. 

Conversely, wherever the motion 
is filed within the time allowed for 
filing a plea in abatement or other 
dilatory plea, it will be in time. 
Ill.—Roberts v. Fahs, 32 Ill. 474. 

53, D.C.—Scogna v. Scogna, 46 App. 

D.C. 201. 1 

18 C.J. p 1199 note 33. 

After verdict 

A motion to dismiss filed after ver* 


diet is not too late where leave has 
been reserved to renew such motion 
notwithstanding verdict. 

N.Y.—Downing v. Mann, 3 E.D.Smith 
36, 9 How.Pr. 204. 

18 C.J. p 1178 note 76. 

54. Cal.—Merner Lumber Co. v. 
Silvey, 84 P.2d 1062, 29 C.A.2d 426. 

Ill.—Maiman-Hurwitz Mfg. Co. v. 

Maiman, 247 IU.App. 416. 

Moot case 

Time within which an application 
may be made for dismissal of cause 
as being moot ends with decision of 
cause. 

Tex.—International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen & 
Helpers, Local No. 393 v. Missouri 
Pac. Freight Transport Co., Civ. 
App., 220 S.W.2d 219, refused no 
reversible error. 

55. Pa.—Westgate v. Erie R. Co., 
2 Fa.Dist & Co. 490, 36 York Leg. 
Rec. 179. 

56. Me.—Nickerson v. Nickerson, 36 
Me. 417. 

57. Md.—State v. Gittings, 35 Md. 
169. 

58. N.M.—-IT. S. Trust Co. v. Terri¬ 
tory, 62 P. 987, 10 N.M. 416. 

59. N.Y.—Watkins v. Pacific Fi¬ 
nance Corporation, 20 N.Y.S.2d 599, 
259 App.Div. 685. 

6a N.Y.—Cohen v. Dana, 27 N.Y.S. 
2d 809, 262 App.Div. 42, reversed 
on other grounds 40 N.E.2d 227, 287 
N.Y. 405, and mandate conformed 
to 34 N.Y.S.2d 522, 264 App.Div. 
721, modified on other grounds 35 
N.Y.S.2d 730, 264 App.Div. 858. 
Or.—Mulkey v. Day, 89 P. 957, 49 
Or. 312. 

R.I.—Harding v. Carr, 58 A.2d 626, 74 
R.L 59. 

18 C.J. p 1178 note 89. 
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Substitution 

Motion of executrix to dismiss ac¬ 
tion for failure to prosecute was pre¬ 
mature and could not he made until 
substitution was had. 

N.Y.—Leary v. Land, 81 N.Y.S.2d 717, 
274 App.Div. 843. 

Order of dismissal cm ground of im¬ 
proper venue held premature 
Ill.—Tailby v. Tailby, 116 N.E.2d 
S3, 1 Ill.App.2d 17. 

61. N.Y.—Wax v. Woodbury G. 
Langdon Co., 150 N.Y.S. 351, 88 
Misc. 5. 

N.C.—McKellar v. McKay, 72 S.EL 
375, 156 N.C. 283. 

At later stage discretionary 

Although the usual time for the 
moving and granting of a nonsuit is 
when plaintiff first rests his case, in 
a proper case the court may at a 
later stage refuse plaintiff the priv¬ 
ilege of going to the jury, and may 
end the case by a judgment of dis¬ 
missal in the nature of a nonsuit. 

Ga.—North American Accident Ins. 
Co. v. Scarborough, 176 S.E. 671, 
49 Ga.App. 833. 

62. Ga.—Semes v. Mott, 27 Ga. 92. 

62 J5 N.Y.—Carruthers v. Jack Waite 
Min. Co., 116 N.E.2d 286, 306 N.Y. 
136. 

63. N.Y.—Howard v. Martin-Rock- 
well Corporation, 281 N.Y.S. 666, 
156 Misc. 358. 

Extension of time granted 
N.Y.—Security Trust Co. of Ro¬ 
chester v. Pritchard, 205 N.Y.S. 725, 
123 Misc. 493. 

64. Md.—Lange v. Board of Educa¬ 
tion of Cecil County, to Use and 
Benefit of International Business 
Machines Corp., 37 AJ&d 317, 183 
Md. 255. 



§§ 68-69 DISMISSAL & NONSUIT 

the ground of a motion filed out of time is of a 
dilatory nature, the motion will be overruled because 
the failure to object seasonably is a waiver of the 1 
defect; 63 or where the motion is one which goes ; 
to the merits of the case, it will be overruled be- ' 
cause the procedure is not available to test the mer- \ 
its. 66 

§ 69. - Notice of Motion 

Ordinarily, notice of a motion to dismiss must be j 
given unless it is made at the regular term of court, al- I 
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though in a number of jurisdictions notice of a motion 
to dismiss for want of prosecution is unnecessary. Where 
notice is required, a notice which apprises the defendant 
! of the relief sought and the reason therefor is usually 
sufficient. 

Unless a motion to dismiss is made at a regular 
term of court, 67 notice of motion for dismissal or 
nonsuit ordinarily must be given, particularly when 
required by statute or rule of court. 68 Irrespective 
of any statutory requirement it has been held in 
some jurisdictions that notice must be given of a 
| motion to dismiss for want of prosecution, 6 ^ but in 


Vt.—Johnson v. Bennington, etc., R. 

Co., 90 A. 507, S7 Vt. 519. 

65 . Vt.—Russell v. Lund. 39 A.2d 
337, 114 Vt. 16—Johnson v. Ben¬ 
nington, etc., R. Co., 90 A. 507. 

Vt. 519—Wade v. Wade, 69 A. 226, 
SI Vt. 275. 

18 C.J. p 1199 note 44. 

€& Vt.—Johnson v. Bennington, etc., 
R. Co., 90 A. 507, 87 Vt. 519— 
Noyes v. Hyde Park, 50 A 106S, 
73 Vt. 261. 

67. N.C.—Wooten v. S. R. Biggs 
Drug Co., 85 S.E. 140, 169 N.C. 64 
—Stith v. Jones, 25 S.E. 1022, 119 
N.C. 42S. 

68. Del.—Ramirez v. Rackley, 67 
A.2d S54, 6 Terry 125. 

Mo.—Healer v. Kansas City Public 
Service Co., 251 S.W.2d 66. 

Tenn.—Hunter v. May, 25 S.W.2d 
580, 161 Tenn. 155. 

18 C.J. p 1199 note 47. 

Attorney adjudged incompetent 

Where plaintiff’s attorney had been 
adjudged an incompetent prior to 
service of motion papers relating to 
motion to dismiss complaint for lack 
of prosecution, no proceedings on mo¬ 
tion could be had in absence of com¬ 
pliance with Civil Practice Act re¬ 
quiring notice to appoint another at¬ 
torney, notwithstanding defendant’s 
attorney was unaware of adjudica¬ 
tion of incompetency. 

N.Y.—Kamelhaar v. National Transp. 

Co., 29 N.Y.S.2d 745, 176 Misc. 1005. 
Dismissal with prejudice 
Mo.—Bindley v. Metropolitan Life 
Ins. Co., 213 S.W.2d 387, 358 Mo. 
31. 

Extension of time 

Motion to dismiss cross complaint 
for want of prosecution did not call 
on cross complainant to exercise any 
right or perform any act within 
meaning of statute providing for ex¬ 
tension of time for exercise of right 
or performance of act which is to 
be exercised or performed within a 
given number of days after service 
by mail; and any right to have cross 
complaint dismissed, existing at time 
motion to dismiss was filed, could 
not be defeated by exercise of any 
right or performance of any act by 
cross complainant thereafter. 


t Cal.—Welden v. Davis Auto Ex- 
. change, 315 P.2d 33, 153 C.A.2d 
515. 

Pinal judgment 

j Judgment striking case from dock- 
; et is “final judgment” terminating 
| parties’ rights to proceed with ac- 
j tion, and necessitating notice. 

Conn.—Glazer v. Rosoff, 179 A. 407, 
120 Conn. 120. 

Pormal notice 

Where no formal notice of motion 
to dismiss was given, even though 
parties urged dismissal in affidavits 
with respect to collateral matters in 
action, under circumstances, motion 
was not before trial court and it had 
no jurisdiction to order dismissal. 
Cal.—Harris v. Board of Ed. of City 
and County of San Francisco, 313 
P.2d 212, 152 C.A2d 677. 

Matter not considered as notice of 
motion 

Reply affidavit in which defendants 
requested that complaint be dis¬ 
missed on ground that plaintiff had 
unreasonably neglected to proceed 
in action could not be considered as 
a notice of motion to dismiss com¬ 
plaint for lack of prosecution, since 
orderly procedure required that relief 
sought be specified in a notice of mo¬ 
tion or order to show cause which 
would enable plaintiff to properly 
meet issue. 

N.Y.—Sperling v. McGee, 73 N.Y.S. 
2d 406. 

Notice as warning 
Under rule providing that action 
which has been pending for one 
year without proceedings having j 
been taken shall be dismissed by 
court if no proceedings are taken 
within thirty days after notice has 
been sent to parties by prothonotary, 
notice is, in effect, warning to liti¬ 
gant to determine within thirty days 
whether litigant is willing to have 
suit dismissed. 

Tex.—Landes v. Wolf, 96 A.2d 344, ' 
9 Terry 3. 

Notice of holding a regular ses¬ 
sion of court is not notice that 
causes will be called peremptorily 
on the first day of the session, and, 
hence, notice of a motion to dis¬ 
miss must be given in accordance 
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with a court rule requiring one day’s 
notice in writing. 

Ala.—Hall v. Proctor, 194 So. 675, 239 
Ala. 211. 

No progress call 

Where insufficient notice of "no 
progress” call is given to plaintiff 
and attorney, court cannot dismiss 
case. 

Mich.—Sezor v. Proctor & Gamble 
Soap Co., 255 N.W. 175, 267 Mich. 
128. 

Trial date set 

Where a case has been set for a 
subsequent day of the term, a mo¬ 
tion to dismiss should not be heard 
without notice. 

Miss.—Bryant v. Horton, 86 So. 642 
124 Miss. 1. 

Where attorney disbarred 

Where attorney for widow suing 
on war risk policy was disbarred 
but no notice to her to appoint an¬ 
other attorney as required by New 
York statute was given, placing of 
case on calendar by clerk and dis¬ 
missal thereof for want of prosecu¬ 
tion without notice to widow or any 
attorney authorized to represent 
her as required by court rule was 
improper, and expiration of term 
was not ground for denying motion 
to restore action to calendar. 

U.S.—Zielinski v. U. S., C.C.AN.Y., 
102 F.2d 469. 

Where defendant was not before 
court on motion to discontinue, 
court was without authority to make 
order for discontinuance. 

N.Y.—Woodrugh v. Ternhund, 232 N. 
Y.S. 337, 225 App.Div. 812. 

69. Neb.—Berggren v. Berggren, 40 
N.W. 284, 24 Neb. 764. 

18 C.J. p 1199 note 48. 

Where declaration states cause of 
action, and an order does not fix 
the time for compulsory amend¬ 
ment, the cause should not on peti¬ 
tion without notice be dismissed for 
failure to amend, even though three 
rule days had elapsed since the 
amendment order was made. 

Fla.—Allen v. Noland, 89 So. 806, 82 
Fla. 301. 

Cases at issue 

Court should adhere to definite rule 
of notifying counsel that cases of 
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others it has been held that a judgment of dismissal 
on this ground may be entered without notice , 70 
even though notice is required by rule of court . 71 
In the absence of statute, however, it has been held 
that no formal notice need be given of a motion to 
dismiss for failure of the complaint to state a cause 
of action , 72 of a motion by an amicus curiae to dis¬ 
miss on the ground that the action is fictitious , 73 or 
of a motion to dismiss for want of equity, made at 
the hearing . 74 

A notice of a motion to dismiss which apprises 


defendant of the relief sought and the reason there¬ 
for , 73 and the ground on which the motion is to be 
made , 75 * 5 is usually sufficient. The fact that the 
notice published contained only the docket number 
and not the name of the case has been held not to 
render it insufficient . 75 A mistake in entitling the 
notice will not vitiate it if the affidavit annexed 
thereto is rightly entitled . 77 In some jurisdictions, 
notice by mail has been held to be insufficient , 73 
although under some statutes notice by mail is 
sufficient . 78 * 5 In the absence of a statute or court 


long standing, irrespective of 
•whether they are at issue, will be 
dismissed unless prosecuted by a 
stated time. 

Kan.—Reddington v. Rank, 271 P.2d 
S07, 176 Kan. 484. 

70. Ark.—Ball v. Ball, 101 S.W.2d 
431, 193 Ark. 606—Dent v. Adkis- 
son, SS S.W.2d 826, 191 Ark. 901. 
Idaho.—McAllister v. Erickson, 261 
P. 242, 45 Idaho 211. 

Ill.—Agran v. Checker Taxi Co., 105 
N.E.2d 713, 412 Ill. 145. 

Hickman v. Ritchey Coal Co., 
252 Ill.App. 560. 

Pa.—Infantino v. Sebra, Com.Pl., 23 
Erie Co. 143, 55 York Leg.Rec. 103. 
18 C.J. p 1199 note 49. 

Pailuxe to give notice held not ju¬ 
risdictional error 

N.M.—Midwest Royalties, Inc. v. 
Simmons, 301 P.2d 334, 61 N.M. 
399. 

Pailure to serve notice of motion held 
not fatal 

Cal.—Rio Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214. 

Duty to take notice 
Where order dismissing action for 
want of prosecution was made in 
open court after plaintiff had failed 
to appear after several continuances 
and shortly before adjournment 
sine die, plaintiff was not entitled 
to be served with notice, since suit¬ 
ors are found to take notice of steps 
and proceedings had in their caus¬ 
es, and it was the duty of plaintiff 
after setting a day certain to be in 
court for trial on that date. 

Idaho.—McAllister v. Erickson, 261 
P. 242, 45 Idaho 211. 

Xuherent power 

Every court has inherent power 
in term time, without notice, to dis¬ 
miss cases for want of, or unrea¬ 
sonable delay in, prosecution. 

TJ.S.—Cage v. Cage, C.C.A.Tex., 74 
F.2d 377. 

Dismissal held not void 

Judgment dismissing action for 
want of prosecution, on trial court’s 
own motion, and by virtue of trial 
court’s inherent power, was not void 


because dismissal was without notice 
to plaintiff. 

Mo.—Snyder v. Christie, App., 272 
S.W.2d 27. 

71. Iowa.—Des Moines Union R. 
Co. v. Polk County Dist. Ct., 153 
N.W. 217, 170 Iowa 568. 

18 C.J. p 1199 note 50. 

Buie permissive 

Circuit court rule providing for 
placing cases on dismissal docket and 
giving publication was permissive, 
not mandatory, and circuit court was 
not required to place case on dis¬ 
missal docket and make publication 
before dismissing, and where plain¬ 
tiff had notice of date case was set 
for trial, but did not appear, trial 
court could have dismissed case im¬ 
mediately, and did not abuse discre¬ 
tion in holding case for several days, 
without notice, before dismissal. 

Mo.—Doughty v. Terminal R. Ass'n 
of St Louis, 291 S.W.2d 119. 

72. S.C.—Brown v. Buttz, 15 S.C. 
488. 

73. Nev.—Haley v. Eureka County 
Bank, 26 P. 64, 21 Nev. 127, 12 
L.R.A. 815. 

74. Ala.—Lockard v. Lockard, 16 
Ala. 423. 

75. N.D.—Batzer v. Halliday, 153 N. 
W. 994, 31 N.D. 361. 

18 C.J. p 1199 note 54. 

Notice for judgment non prosequitur 
The fact that the notice was for 
judgment of non prosequitur instead 
of nonsuit may be disregarded, 
where the papers showed that the 
latter must be the true object of 
the motion. 

N.Y.—Jones v. Aldrich, 2 How.Pr. 
159. 

Notice held insufficient 
A notice appearing in law bulletin 
that counsel should appear prepared 
to advise court as to pending mo¬ 
tions, amendments, depositions, stip¬ 
ulations, and admissions and matters 
that may lead to settlements, was 
insufficient to constitute notice that 
action would be dismissed for want 
of prosecution. 

Ill.—Larson v. City of Chicago, 51 
N.E.2d 1001, 320 Ill.App. 687. 
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753 Cal.—Simonini v. Jay Dee 
Leather Products Co., 193 P.2d 53, 
85 C.A.2d 265. 

75. Iowa.—Scott v. Union Mut. 
Casualty Co., 252 N.W. 85, 217 
Iowa 390. 

77. N.Y.—Ryers v. Hillyer, 1 Cal. 
112, 1 Col. & C.Cas. 185. 

18 C.J. p 1199 note 55. 

78. N.Y.—Hudson v. Henry, 1 Cal. 
67, 1 Col. & C.Cas. 168. 

78.5 Or.—Reed v. First Nat. Bank 
of Gardiner, 241 P.2d 109, 194 Or. 
45. 

Attorneys of record 

Trial court had inherent power to 
dismiss action for want of prosecu¬ 
tion, where county clerk issued cer¬ 
tificate to effect that notices of dis¬ 
missal for want of prosecution were 
mailed to attorneys of record at their 
last known address, and court did not 
abuse its discretion in dismissing 
action in absence of any claim that 
such attorneys did not receive notice. 
Or.—Kaufman v. Oregonian Pub. Co., 
245 P.2d 237, 195 Or. 164. 

Actual notice 

Plaintiff who had actual notice of 
impending dismissal of case for lack 
of prosecution and who had appeared 
and had asked for affirmative relief 
in way of continuing action as pend¬ 
ing case, was not entitled to com¬ 
plain that notice had not been mailed 
by clerk to last known post-office ad¬ 
dress of attorney as required by 
statute. 

Or.—Reed v. First Nat. Bank of 
Gardiner, 241 P.2d 109, 194 Or. 45. 
Pailure to receive notice 
Where attorney for one of de¬ 
fendants mailed a copy of motion to 
dismiss action to attorney for plain¬ 
tiff and made due certificate of such 
fact and filed it in case, alleged fail¬ 
ure of plaintiff’s attorney to receive 
motion did not relieve his client 
from legal effects following filing 
of such motion. 

N.M.—Midwest Royalties, Inc. v. 

Simmons, 301 P.2d 334, 61 N.M. 399. 
Length of notice 

Defendant was entitled under stat¬ 
ute to ten days notice of motion to 
dismiss cross complaint for want of 
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rule prescribing notice to be given, proof of de¬ 
livery of a copy of the motion to plaintiffs attorney 
is sufficient , 79 and, where the attorney of record 
in a suit affecting land lives in another state, serv¬ 
ice of notice on him at his residence will be suf¬ 
ficient, 8 ® 

The withdrawal of a notice of a motion to dis¬ 
miss leaves the suit as if no notice had been given . 81 

Waiver. Want of notice of a motion to dismiss 
may be waived by appearance and opposition to the 
motion . 82 A notice for judgment as in case of a 
nonsuit is not waived by a notice for a commis¬ 
sion . 83 

§ 70. -Renewal of Motion 

A motion for a dismissal, although overruled, may, on 
leave of court, be renewed at a subsequent term, at least 
where the judgment was interlocutory; and it has been 
held that such a motion may be renewed on appeal. 

A motion for a dismissal or nonsuit, although 
overruled, may, on leave of court , 84 be renewed at 
a subsequent term , 85 at least where the judgment on 
the motion was interlocutory and not final . 86 Where 
it does not clearly appear why the first motion was 
not allowed, the mere fact that the court did not al¬ 
low it is no reason why the motion should not be 
presented again . 87 It has also been held that such 


motion may be renewed on appeal , 88 notwithstand¬ 
ing it was not renewed in the lower court ; 89 but 
on the other hand it has been held that by failing 
to renew his motion in the trial court defendant 
waives his right to renew it on appeal . 90 

§ 71* - Hearing and Determination 

a. In general 

b. Matters admitted by motion 

c. Matters considered 

d. Proof 

e. Determination 

a. In General 

A judgment striking a case from the docket fs a 
final judgment requiring a hearing, but where the propo¬ 
sition of law on which the dismissal is based is shaped 
by the pleadings, the court may enter a dismissal with¬ 
out hearing evidence. 

A motion to dismiss, seeking to dispose of the case 
on a question of law, is tantamount to a general 
demurrer , 91 and is in effect a motion for judg¬ 
ment on the pleadings . 92 

Motions to dismiss for lack of jurisdiction, im¬ 
proper venue, or failure to prosecute require a 
hearing or opportunity to be heard, where the ad¬ 
verse party is not in default for failure to ap¬ 
pear ; 92 - 5 and a judgment striking the case from 


prosecution, but he was not entitled 
to an additional day under such 
statute, where place of receipt of 
notice was less than one hundred 
miles from place where notice was 
deposited in mail. 

Cal.—Wei den v. Davis Auto Ex¬ 
change, 315 P.2d 33, 153 C.A.2d 515. 

79. Okl.—Denton v. Walker, 217 P. 
386, 90 Okl. 222. 

80. U.S.—Houston v. San Francis¬ 
co, C.C.C&1., 47 F. 337. 

S3- Eng .—Briggs v. Beale, 4 New 
Bep. 261. 

S3. Cal.—City of Pasadena v. Su¬ 
perior Court in and for Dos An¬ 
geles County, 298 P. 968, 212 Cal. 
309. 

Tew v. Tew, App., 324 P.2d 625— 
Simonini v. Jay Dee Leather Prod¬ 
ucts Co., 193 F.2d 53, 85 C.A.2d 
265. 

Appearance and argument 

Where plaintiff appeared and ar¬ 
gued defendants* motion to dismiss, 
order dismissing complaint was not 
erroneous on ground that plaintiff 
had not received proper notice of 
motion. 

Minn.—Love v. Anderson, 61 N.W.2d 
419, 242 Minn. 312. 

83. N.Y.—Brandt v. Burrows, 3 Cat 
149, Col. & C.Cas. 483. 

«4 N.Y.—Dunn v. Meserole, 5 Daly 
4&C 


Not res judicata 

Denial of defendants* motion to 
dismiss was not res judicata since 
it was within power of circuit court 
to thereafter entertain a renewal 
of motion. 

Mich.—Chesnow v. Nadell, 47 N.W.2d 
666, 330 Mich. 487. 

85. Mass.—Stern v. Filene, 14 Al¬ 
len 161. 

Va.—Hilton v. Consumers’ Can Co., 
48 S.E. 899, 103 Va. 255. 

86. Va.—Hilton v. Consumers* Can 
Co., supra. 

Jurisdiction retained 

Trial court retained jurisdiction 
of action after entry of interlocutory 
order denying motion to dismiss for 
failure to bring action to trial with¬ 
in time prescribed by statute and 
could thereafter entertain another 
motion to dismiss on same ground 
made after force of prior stipulation 
extending time of trial beyond statu¬ 
tory five-year period was exhausted, j 
Cal.—Obergfell v. Obergfell, 286 P.2d | 
462, 134 C.A.2d 541. 

87. Ill.—Buedger v. Toledo, P. & 
W. By. Co., 247 Ill.App. 388. 

88. S.C.—Wiggins v. Vaught, 25 S. 
C.L. 91. 

89. Wash.—Dimuria v. Seattle 

Transfer Co., 97 P, 657, 50 Wash. 
633, 22 L.B.A..N.S., 471. 

18 C.J. p 1200 note 64. 
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.90. III.—Frink v. King, 4 Ill. 144. 
N.Y.—McDowell v. Syracuse Land, 
etc., Co., 90 N.Y.S. 148, 44 Misc. 
627. 

18 C.J. p 1200 note 65. 

91. Ark.—Shamis v. Seaman, 287 
S.W. 1012, 172 Ark. 173—Meeks 
v. Arkansas Light & Power Co., 
227 S.W. 405, 147 Ark. 232. 

Treated as demurrer 
If a motion to dismiss is so word¬ 
ed as to raise the insufficiency of 
the allegations of the bill, it may 
be treated as a demurrer. 

Ill.—Conway v. Sexton, 90 N.E. 203, 
243 Ill. 59. 

18 C.J. p 1201 notes 76, 77. 

92. Minn.—Tergeon v. Johnson, 205 
N.W. 888, 165 Minn. 482. 

92.5 Mo.—Bindley v. Metropolitan 
Life Ins. Co., 213 S.W.2d 387, 358 
Mo. 31. 

With prejudice 

Involuntary dismissal which, un¬ 
der code of civil procedure, is with 
prejudice unless order for dismissal 
specifies otherwise, must be an in¬ 
voluntary dismissal with opportunity 
to be heard, and not a mere termina¬ 
tion of action by court in absence 
of parties pursuant to local court 
rule. 

Mo.—Bindley v. Metropolitan Life 
Ins. Co., supra. 
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the docket is a final judgment requiring an oppor¬ 
tunity to the parties to be heard, and a hearing on a 
motion to restore the case to the docket is insuf¬ 
ficient . 93 W here a case has been set for a sub¬ 
sequent day of the term, a motion to dismiss should 
not be heard in the absence of opposing counsel . 94 
Where the proposition of law on which the dismiss¬ 
al is based is shaped by the pleadings, the court 
may properly dismiss the action without hearing 
evidence . 95 

b. Matters Admitted by Motion 

On a motion to dismiss the complaint, all the well- 
pleaded allegations of the complaint wlii be taken as true, 
but mere conclusions of the pleader are not accepted as 
true. 


On defendant’s motion to dismiss the com¬ 
plaint, all the allegations of the complaint which 
are well pleaded are taken as true , 96 but mere con¬ 
clusions of the pleader are not accepted as true . 97 
On the other hand, although the court must consid¬ 
er the admissions of the answer , 98 the allegations 
of the answer are not admitted for the purpose of 
the motion . 99 Where, however, a motion to dis¬ 
miss is based on an agreement which plaintiff by 
answer denies, the answer must be taken as true 
unless overcome by other evidence . 1 

c. Matters Considered 

Matters apparent on the face of the record may prop¬ 
erly be raised by a motion to dismiss. Ordinarily an is- 


93. Conn.—Glazer v. Rosoff, 179 A. 
407. 120 Conn. 120. 

94. Miss.—Bryant v. Horton, S6 So. 
642, 124 Miss. 1. 

95. Cal.—Andrews v. Glick, 272 P. 
587, 205 C. 699. 

96. U.S.—Yaselli v. Go ft, D.C.X.Y., 
8 F.2d 161—Painter v. Penn Mut. 
Life Ins. Co., D.C.Fla., 5 F.2d 1005. 

Vanadium-Alloys Steel Co. v. 
McKenna, D.C.Pa., 27 F.Supp. 535. 

Everglades Drainage League v. 
Napoleon B. Broward Drainage 
Dist., D.C.Fla., 253 F. 246, dis¬ 
missed 40 S.Ct. 219, 251 U.S. 567, 
64 L.E<L 418. 

Colo.—Zingone v. Zingone, 314 P.2d 
304. 

Del.—Colton v. Wade, SO A-2d 923, 32 
DeLCh. 122. 

III. —Chapman v. North American 
Life Ins. Co., 126 N.E. 732, 292 Ill. 
179. 

Indemnity Ins. Co. of North 
America v. Prairie State Bank, 84 
N.E.2d 338, 336 Ill.App. 438—Con¬ 
solidated Gasoline Co. v. Lexow, 44 
N.E.2d 927, 316 Ill.App. 257—Hoff 
v. Heymann, 15 N.E.2d 347, 295 
IlLApp. 622. 

Iowa.—Vinton v. Board of Sup'rs of 
Mills County, 194 N.W. 358, 196 
Iowa 329. 

Me.—Casavant & Cloutier Co. v. 

Smith, 98 A. 577, 115 Me. 168. 
Mich.—Red Star Motor Drivers’ 
Ass’n v. City of Detroit, 221 N.W. 
622, 244 Mich. 480, followed in 
City of Detroit v. Webster, 221 
N.W. 629, 244 Mich. 503. 

Mo.—McAlister v. Graham, 206 S.W. 

393, 200 Mo.App. 279. 

N.Y.—Keys v. Leopold, 210 N.Y.S. 
406, 213 App.Div. 760—Wells v. 
Belstrat Hotel Corporation, 208 N. 
Y.S. 625, 212 App.Div. 366—Port 
v. Holzinger, 208 N.Y.S. 287, 212 
App.Div. 124—Charles Albert Co. 
v. Newtown Creek Realty Corpo¬ 
ration, 206 N.Y.S. 670, 211 App. 
Div. 1—Sachs v. Weinstein, 203 
N.Y.S. 449, 208 App.Div. 360— 

Cortright v. Anderson, 202 N.Y.S. 


729, 208 App.Div. 1—Queen v. Ben- 
esch, 180 N.Y.S. 856, 191 App.Div. 
83. 

Bunnell v. Keystone Varnish 
Co., 4 N.Y.S.2d 601, 167 Misc. 707, 
affirmed 5 N.Y.S.2d 415, 254 App. 
Div. 885—Marsh v. Perkins, 230 N- 
Y.S. 406, 132 Misc. 629, affirmed 
231 N.Y.S. 812, 225 App.Div. 672— 
Plattsburg Gas & Electric Co. v. 
Miller, 206 N.Y.S. 42, 123 Misc. 
651, reversed on other grounds 207 
N.Y.S. 335, 211 App.Div. 623- 

Bailey v. Colleen Products Corpo¬ 
ration, 198 N.Y.S. 418, 120 Misc. 
297—Rothman v. Kosower, 96 N.Y. 
S. 268, 48 Misc. 538. 

Schmidt v. Rebhann, 108 N.Y.S.2d 
441—In re Schmidt’s Estate, 33 
N.Y.S.2d 341—Macleod v. Miller, 
201 N.Y.S. 108. 

Pa,—Kittleberger v. Flaharty, 164 A. 
821, 108 Pa.Super. 264. 

Mine v. Reading Bus Co., Com. 
Pl. f 48 Berks Co. 293. 

Utah.—Kramer v. Pixton, 268 P. 1029, 
72 Utah 1. 

18 C.J. p 1201 notes 82, 87. 

Contradiction of facts stated in affi¬ 
davit 

In ruling on motion court can con¬ 
sider allegations of complaint in 
contradiction of facts stated in affi¬ 
davit filed in support of motion. 
III.—Durham v. Coon, 86 N.E.2d 852, 
338 IlLApp. 204. 

Bar to action 

Rule assuming allegations of 
complaint to be true does not ap¬ 
ply, where motion to dismiss is 
based on allegation of bar to ac¬ 
tion, facts of which are undisputed. 
N.Y.—:Herder v. Clifford, 230 N.Y.S. 
46,4, 132 Misc. 666, dismissed 232 
N.Y.S. 56, 225 App.Div. 780, affirm¬ 
ed 234 N.Y.S. 811, 227 App.Div. 645, 
reversed on other grounds 169 N.E. 
118, 252 N.Y. 141. 

97. U.S.—Scott v. Empire Land Co., 
D.C.Fla., 5 F.2d 873, affirmed, C. 
C.A., 24 F.2d 417. 

Ill.—Lietzman v. Radio Broadcast¬ 
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ing Station W. C. F. L„ 282 III. 
App. 203. 

N.Y.—Cole v. Levy, 208 N.Y.S. 481, 
212 App.Div. 84. 

Rubin v. Globe & Rutgers Fire 
Ins. Co. of City of New York, 196 
N.Y.S. 657, 119 Misc. 532—Velsor v, 
Freeman, 194 N.Y.S. 191, 118 Misc 
276. 

In equitable action 
Iowa.—Duvall v. Duvall, 244 N.W 
718, 215 Iowa 24, 83 A.L.R. 1242. 
98- N.Y.—Green v. Des Garets, 103 
N.E. 964, 210 N.Y. 79. 

Paper annexed to answer cannot 
be considered in determining the 
Dropriety of granting the motion, 
Ky.—Ellison v. Ellison, 11 S.W. 808, 
11 Ky.L. 168. 

N.Y.—Wanamaker v. Butler Mfg, 
Co., 120 N.Y.S. 1000, 136 App.Div. 
265. 

18 C.J. p 1201 note 85. 

99. N.Y.—Wanamaker v. Butler 
Mfg. Co., supra. 

Complaint most stand on merits 
On motion for judgment dismiss¬ 
ing complaint for insufficiency, com¬ 
plaint must stand on its own merits, 
unaided by allegations of answer, 
and when complaint is insufficient, 
defendant need not demand bill of 
particulars or examination of plain¬ 
tiff before trial. 

N.Y.—Du Pont Automobile Distrib¬ 
utors v. Du Pont Motors, 210 N.Y.S. 
577, 213 App.Div. 313. 

Motion properly denied 

Motion of certain defendants to 
dismiss and erase from the record 
the case, on the ground that certain 
facts “appeared from the plead¬ 
ings,” was properly denied, where 
the allegations of such facts in the 
pleadings of such defendants, al¬ 
though admitted by certain other 
defendants, had been denied by 
plaintiff. 

Conn.—Lyon v. Wilcox, 119 A. 361, 98 
Conn. 393. 

1. Pa.—Good v. Grit Pub. Co., 63 
A. 1639, 214 Fa. 614. 
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sue of fact cannot be adjudicated on a motion to dis- | 
miss, nor can matters which go to the whole merits of ? 
the action be tried. 

Matters apparent on the face of the record may 
properly be raised by a motion to dismiss . 2 Techni¬ 
cally a motion to dismiss raises only matters ap¬ 


parent on the record , 3 and does not reach defects 
which require extrinsic proof to establish ; 3 - 5 and, 
where the motion is grounded on the insufficiency 
of the complaint to state a cause of action, it must 
be decided on the complaint alone , 4 and affidavits 


2. Mass.—In re Ulmer, 167 N.E. 

749. 268 Mass. 373—Adams v. 

Richardson, 167 N.E. 254, 26S Mass. 
78. 

Defense of ultra vires based on 
statutory prohibition held raised by 
motion to dismiss. 

Mich.—Little v. American State Bank 
of Dearborn. 249 N.W. 22, 263 Mich. 
645. 

Hearing 1 of evidence unnecessary 

where record discloses that court is 
without jurisdiction. 

Okl.—Fabian v. Griesel, 73 P.2d ISO, 
181 Okl. 137. 

Want of prosecution 

(1) On a motion to dismiss for 
want of prosecution, the court may 
consider any facts appearing in the 
record of the case. 

Conn.—Equitable Trust Co. v. Flume, 
103 A. 940, 92 Conn. 649. 

18 C.J. p 1201 note 90. 

(2) This may include the delay in 
making the application. 

N.Y.—Mladinich v. Livingston, 98 X. 
T.S. 46, 112 App.Div. 181. 

3. Me.—Continental Jewelry Co. v. 
Minsky, 111 A. SOI, 119 Me. 475 
—Stanley v. Inhabitants of Town 
of Sangerville, 109 A. 189, 119 Me. 
26, 9 A.L.R. 348. 

Mass.—Graustein v. Boston & M. R. 

R. , 22 X.E.2d 594, 304 Mass. 23- 
Finance Corporation of New Eng¬ 
land v. Parker, 146 N.E. 696, 251 
Mass. 372. 

Mich.—Otto v. Village of Highland 
Park, 169 N.W. 904, 204 Mich. 

74. 

N.Y.—Squier v. Houghton, 226 N.Y. 

S. 162, 131 Misc. 129. 

Vt.—Hanley v. United Steel Workers 
of America, 122 A.2d 872, 119 Vt. 
187. 

18 C.J. p 1201 note 81. 

Compliance with statute of frauds 
A motion to dismiss for failure to 
comply with statute of frauds must 
be made under rule governing such 
motions when defect does not appear 
on face of complaint. 

N.Y.—Bell v. Kavy, 43 N.Y.S.2d 934. 

Existing allegations 
Where an action is brought in the 
wrong county, and defendant special¬ 
ly appears for the purpose of chal¬ 
lenging jurisdiction of person, the 
court is without power to permit the 
filing of an amended petition bring¬ 
ing in new parties defendant, resi¬ 
dents of the county in which the suit 
is pending, since such motion must 
be determined by the allegations of 


the petition at the time of filing the 
motion. 

Okl.—Guaranty State Bank of 
Tishomingo v. First Nat. Bank, 260 
P. 508, 127 Okl. 292. 

3.5 Vt.—Hanley v. United Steel 
Workers of America, 122 A 2d S72, 
119 Vt. 1S7. 

Foreign association 

Where writ stated that defendant 
was an unincorporated association 
consisting of more than five members 
doing business at designated city in 
state, and officer's return recited that 
he served it as such designated city 
on defendant by delivering to each of 
three named members of defendant 
a true copy of the writ, on motion to 
dismiss for want of valid service be¬ 
cause defendant was a foreign unin¬ 
corporated association, it could not be 
determined that defendant was not 
a domestic unincorporated associa¬ 
tion. 

Vt.—Hanley v. United Steel Workers 
of America, supra. 

4. U.S.—Old Dominion Trust Co. v. 
First Nat. Bank of Oxford, D.C.N. 
C., 252 F. 613, reversed on other 
grounds 260 F. 22, 171 C.C.A. 58, 
reheard 266 F. 517. 

Ill.—Hansen v. Raleigh, 63 X.E.2d 
851, 391 III. 536, 163 A.L.R. 1425. 
Kan.—Cooper v. Cooper, 76 P.2d 867, 
147 Kan. 256. 

N.Y.—Evans v. Appell, 207 X.Y.S. 25, 
211 App.Div. 105, 806, 211 App.Div. 
854, affirmed 148 N.E. 715, 240 N.Y. 
585—Old Colony Trust Co. v. Co¬ 
lumbia Trust Co., 206 X.Y.S. 257, 
210 App.Div. 705—American Ry. 
Express Co. v. Lassen Realty Co., 
199 X.Y.S. 744, 205 App.Div. 238. 

Boehm v. United Power Laun¬ 
dries, 229 X.Y.S. 430, 132 Misc. 1— 
Brooklyn Trust Co. v. City of New 
York, 179 X.Y.S. 441, 109 Misc. 
593. 

Hanan v. Nemours Trading Cor¬ 
poration, 187 X.Y.S. 169. 

Presumption 

In action against township and 
school district for damages resulting 
from construction of road, where 
plaintiff’s statement made no refer¬ 
ence to a contractor, court could not 
assume that there was one and such 
averment could not be brought into 
case by defendants* petition to dis¬ 
miss for want of jurisdiction. 

Pa.—Matthews v. Plum Tp., 33 A.2d 
38, 152 Pa.Super. 544. 

Failure to pass on oral motion 
Where petition stated a cause of 
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action, trial court did not err in 
failing to pass on oral motion to dis¬ 
miss made by defendant at trial of 
case on ground that petition did not 
state a cause of action. 

Ga.—Horton v. Continental Cas. Co., 
34 S.E.2d 605, 72 Ga.App. 594. 

Defenses appearing on face of com¬ 
plaint 

In determining motion to dismiss, 
only defenses in point of law appear¬ 
ing on face of complaint may be 
considered. 

U.S.—Menominee & Marinette Light 
& Traction Co. v. City of Me¬ 
nominee, Mich., D.C.Mich., 11 F. 
Supp. 989. 

Imperfections 

The court will disregard imperfec¬ 
tions in the complaint, and look mere¬ 
ly for substance of a cause of action. 
N.Y.—MacLeod v. Miller, 201 X.Y.S. 
108. 

Only allegations of fact, and not 
the conclusions of the pleader, will 
be considered on a motion to dismiss 
based on the insufficiency of the com¬ 
plaint to state a cause of action. 

U.S.—Scott v. Empire Land Co., D.C. 
Fla., 5 F.2d 873, affirmed, C.C.A., 24 
F.2d 417. 

Complaint held sufficient 
N.Y.—Garfield v. Equitable Life 
Assur. Soc. of the U. S., 164 X.Y.S. 
2d 819, 7 Misc.2d 283, appeal dis¬ 
missed 170 N.Y.S.2d 487, first case, 
4 A.D.2d 861, vacated on other 
grounds 170 N.Y.S.2d 487, second 
case, 4 A.D.2d 863. 

Motion not based on failure to state 
cause of action 

(1) Where motion to ^dismiss ac¬ 
tion against county was not based 
on failure of complaint to state a 
cause of action, question whether 
complaint sufficiently alleged com¬ 
pliance with statute requiring service 
of notice of claim against county was 
not presented for determination. 

N.Y.—Hawkins v. Oneida County, 38 

N.Y.S.2d 844, affirmed 47 N.Y.S.2d 
574, 267 App.Div. 547, motion de¬ 
nied 78 N.E.2d 350, 297 N.Y. 807. 

(2) Where motion by defendants 
for an order dismissing amended 
complaint on ground that it appeared 
on face thereof that supreme court 
was without jurisdiction of subject 
of action was not made on ground 
that complaint did not state facts 
sufficient to constitute a cause of ac¬ 
tion, motion was required to be con¬ 
sidered only with respect to grounds 
specified in notice and to be disposed 
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in support of the motion or record cannot be con¬ 
sidered . 5 

On the other hand, if any part of the ground of 
the motion consists of an affirmative fact not ap¬ 
parent on the face of the proceedings, there must be, 
and may be, an affidavit or other competent evidence 
of its existence . 6 Under such circumstances plain¬ 
tiff may , 7 and should , 8 introduce controverting af¬ 


fidavits in opposition to the motion. In considering 
a motion to dismiss for want of prosecution, the trial 
court has the right to consider all the facts appear¬ 
ing in the affidavits and record , 9 and it may also 
consider the duty resting on plaintiff to use due dili¬ 
gence to expedite his case to a final determination . 10 

Ordinarily an issue of fact cannot be adjudicated 
on a motion to dismiss , 11 unless the parties volun- 


of accordingly, although defendants 
in their notice of motion did ask 
for such other and further relief as to 
court might seem just and proper. 
X.Y.—In re Schmidt’s Estate, 33 N.Y. 
S.2d 341. 

5» Ill,—Hansen v. Raleigh, 63 N.E.25 
S51, 391 Ill. 536, 163 A.L.R. 1425. 
X.Y.—Deutsch v. Textile Waste Mer- 
* chandising Co., 209 N.Y.S. 388, 212 
App.Div. 6S1—Cole v. Levy, 208 
N.Y.S. 4S1, 212 App.Div. 84. 

Egert v. Amsterdam Develop¬ 
ment & Sales Co., 268 N.Y.S. 236, 
149 Misc. 755—Levy v. Paramount 
Publix Corporation, 266 N.Y.S. 271, 
149 Misc. 129, affirmed 269 N.Y.S. 
997, 241 App.Div. 711, affirmed 193 
N.E. 418, 265 N.Y. 629—Squier v. 
Houghton. 226 N.Y.S. 162, 131 Misc. 
129—Velsor v. Freeman, 194 N.Y.S. 
191, 118 Misc. 276—Bay Court Es¬ 
tates Co. v. Dickerson, 194 N.Y.S. 
190, affirmed 194 N.Y.S. 917, 202 
App.Div. 731. I 

Discretion, of court 

Where motion was made to dismiss 
complaint on ground that it failed to 
state a cause of action and court 
lacked jurisdiction of subject matter, 
court in consideration of motion 
could, in its discretion, exclude ac¬ 
cessory affidavits. 

N.J.—Day v. Grossman, 129 A.2d 577, 
44 N.J.Super. 28. 

6. Cal.—Pacific Greyhound Lines v. 
Superior Court of City and County 
of San Francisco, 168 P.2d 665, 28 
C.2d 61. 

Helvey v. Security-First Nat. 
Bank of Los Angeles, 221 P.2d 
257, 99 C.A.2d 149—Best v. Fitz¬ 
gerald, 1S5 P.2d 377, 81 C.A.2d 

965. 

Ga.—Atlantic Coast Line R. Co. v. 
Westbrook, 70 S.E.2d 531, 86 Ga. 
App. 23. 

Me.—Munsey v. Groves, 117 A.2d 64, 
151 Me. 200. 

Mich.—Thomson v. Perkins, 203 N.W. 
108, 230 Mich. 354. 

N.Y.—Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 20 N. 
Y.S.2d 825, 260 App.Div. 189, re- 
argument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, order resettled 
26 N.Y.S.2d 856, 260 App.Div. 1058. 
Pa.—Meleto v. Piacenti, Com.PL, 37 
Luz.Leg.Reg. 14. 

18 C.J. p 1201 note 86. 

Pacts not taken, as true 
Facts stated in affidavit filed in 


support of motion to dismiss action 
or suit for causes enumerated in 
statute not appearing on face of 
complaint are not required to be 
taken as true. 

III.—Durham v. Coon, 86 N.E.2d 852, 
338 111.App. 204. 

Ex parte affidavits 

Motion to dismiss a summons and 
complaint because defendant was 
not a proper party should be sup¬ 
ported by depositions taken under 
rule upon notice, and not by ex 
parte affidavits. 

! N. J.—Pforr v. American Cake Co., 

! 166 A. 488, 11 N.J.Misc. 289. 

Release 

In action to recover on automobile 
collision policy, evidence that in¬ 
sured had released cause of action 
against tort-feasor, thereby defeating 
insurer’s right of subrogation and i 
barring insured’s right to recover un¬ 
der policy, was properly heard on I 
insurer’s motion to dismiss. I 

Mo.—Knight v. Calvert Fire Ins. Co., 
App., 268 S.W.2d 53. 

Want of meritorious action. 

Defendant may support a motion to 
dismiss the complaint for want of a 
meritorious action by affidavits show¬ 
ing it to be a sham. 

Cal.—Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P.2d 572, 
34 C.A.2d 383. 

Wis.—Independent Realty Co. v. In¬ 
dependent Milwaukee Brewery, 265 
N.W. 564, 220 Wis. 605. 

7. Reasons for retaining jurisdiction 
may be set forth in opposing affi¬ 
davits. 

N.Y.—Dewitt v. Buchanan, 54 Barb. 
31. 

Counter-affidavit not required 

Statute permitting filing of motion 
to dismiss action or suit, supported 
by affidavit, for enumerated causes 
not appearing on face of complaint 
and filing of counter-affidavit, does 
not require plaintiff to deny defend¬ 
ant’s affidavit by counter-affidavit in 
order to raise issue of fact which 
already appears from sworn com¬ 
plaint and challenging affidavit. 

Ill.—Du rham v. Coon, 86 N.E. 2d 
852, 338 Ill.App. 204. 

& Cal.—Crowley v. Modern Faucet 
Mfg. Co., 282 P.2d 33, 44 C.2d 321. 

Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P.2d 
572, 34 C.A.2d 383. 
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9. Cal.—St. Clair v. Brix, 264 P. 

MonI—Kujfcl^v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

Confined to face of record 

The effect of the motion to dis¬ 
miss the action for want of prosecu¬ 
tion is confined to what appears on 
the face of the record. 

Vt.—Capital Sav. Bank & Trust Co. 
v. Hammett, 112 A. 360, 95 Vt. 
47. 

Original papers 

Such a motion must be decided on 
original papers, and defendant’s sub¬ 
mission to an examination, without 
objection, is not a waiver of his 
right to insist on motion being de¬ 
termined on papers as served. 

N.Y.—Wilkolaski v. Hanavan, 267 
N.Y.S. 318, 149 Misc. 838, 240 App. 
Div. 867. 

10. Cal.—St. Clair v. Brix, 264 P. 
307, 89 C.A. 94. 

Dismissal statute allegedly super¬ 
seded by another statute 
Employment stabilization commis¬ 
sion could not rely on provision of 
Unemployment Insurance Act that 
no statute shall limit time within 
which commission may enforce pay¬ 
ment of contributions if no return 
has been filed or by reason of intent 
to evade act no contribution report, 
or an erroneous return, has been filed, 
as superseding statute providing for 
dismissal of action for want of 
prosecution in absence of affirmative 
allegations showing that provision of 
Unemployment Insurance Act ap¬ 
plied. 

Cal.—Rio Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A. 
2d 214. 

11. U.S.—Adam Schumann Associ¬ 
ates v. City of New York, D.C.N.Y., 
27 F.2d 618. 

Schendel v. McGee, C.C.A~Minm, 
300 F. 273. 

Mich.—Kowalski v. Guaranty Trust 
Co., 194 N.W. 580, 224 Mich. 118. 
N.Y.—Slote v. Cascade Holding Cor¬ 
poration, 11 N.E.2d 894, 276 N.Y. 
239. 

Happy Hank Auction Co. v. 
American Eagle Fire Ins. Co., 145 
N.Y.S.2d 206, 286 App.Div. 505, 

modified on other grounds 136 
N.E.2d 842, 1 N.Y.2d 534, 154 N.Y. 
S.2d 870—Hall v. Ontario Biscuit 
Co., 74 N.Y.S.2d 550, 272 App.Div. 
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tarily submit the issue involved ; 12 nor can that 
which goes to the whole merits of the action be 
tried . 13 Accordingly, on objection to the admission 
and use of affidavits which raise affirmative defens¬ 
es in support of a motion to dismiss, the allowance 
of such affidavits has been held to be error . 13 - 0 On 
the other hand, it has been stated that matters of 
fact alleged on a motion to dismiss, if controverted, 
are to be determined by the court , 13 - 10 and for the 
purpose of ascertaining its jurisdiction by service 
by publication the court may hear evidence on the 
motion . 14 Although the court in its discretion may 
take testimony on matters raised by a motion to 
dismiss, it is not necessarily an abuse of discre¬ 
tion to refuse to hear testimony except when the 
case is on its merits . 14 * 5 

Whether a cause of action is maintainable in 
equity rather than at law will not be decided on a 
motion to dismiss the complaint . 14 - 10 After a dec¬ 
laration has been amended, a motion to dismiss the 
action raises no question as to the right to amend, 
but concerns only the sufficiency of the declaration 
as amended . 15 


27 C.J.S. 

Serz'icc of summons. The question presented by 
a motion to dismiss for want of prosecution is 
not whether a summons has been served at the time 
of the hearing, but whether there has been an un¬ 
reasonable delay in serving the summons . 15 - 5 

d. Proof 

Ordinarily, on a motion to dismiss for want of prose¬ 
cution, a presumption of want of diligence arises from 
a long lapse of time in bringing the action to trial, and 
the plaintiff has the burden of showing a reasonable 
excuse for the delay; but on a motion to dismiss, where 
testimony is required, the burden is always on the mov¬ 
ing party to produce evidence to sustain the allegations 
of his motion. 

Generally, whether or not a suit should be dis¬ 
missed for want of diligence in the prosecution 
thereof is a question of fact to be shown to the 
court by proper proof set forth by the moving party 
to the satisfaction of the court , 15 - 50 and the record 
itself is the best evidence that the action has not 
been brought to trial within the statutory period . 15 - 55 
On a motion to dismiss for want of prosecution, a 
presumption of want of diligence arises from a 
long lapse of time in bringing the action to trial , 15 


1095—Kelly v. Stanley Realty Cor¬ 
poration, 254 N.Y.S. 270, 234 App. 
Div. 882—Workers’ Unity House v. 
International Union Bank, 254 N.Y. 
S. 220, 233 App.Div. 367—Slios- 
berg v. New York Life Ins. Co., 
217 N.Y.S. 226, 217 App.Div. 685. 

Mandl v. Mandl, 61 N.Y.S.2d 364, 
187 Misc. 185. 

Blue v. Standard Coil Products 
Co., 117 N.Y.S.2d 858. 

Pa.—Max Meltzer Co. v. Zacks, 86 
Pittsb.Leg.J. 183. 

18 UJ. p 1200 note 72. 

Affidavit held fnsnfficleat to create 
issue 

N.Y.—People v. Townsend, 233 N.Y.S. 
632, 133 Misc. 843. 

Issue could not be determined on 
affidavits, although uacontroverted 
Wash.—Brady v. Yount, 258 P.2d 458, 
42 Wash.2d 697. 

12. Minn.—Mah - Eng - Aunce v. 
Amundsen, 126 N.W. 136, 110 Minn. 
488. 

i ,dmisalons 

The rule that motions to dismiss 
cannot be used to try the merits and 
issues of facts does not apply where, 
on motion to dismiss, counsel for 
the different parties made admis¬ 
sions for the purpose of obviating the 
taking of testimony. 

Mich.—Cyrowski v. Wojcik, 273 N.W. 
791, 280 Mich. 476. 

32. N.CL—State ex reL North Caro¬ 
lina Utilities Commission v. Young- 
bdood Truck Lines, 91 S.EL3d 212, 


243 N.C. 442, followed in 91 S.E.2d 
221, 243 N.C. 456. 

Wash.—State ex rel. Washington Wa¬ 
ter Power Co. v. Superior Court for 
Chelan County, 250 P.2d 536. 41 
Wash.2d 4S4—State ex rel. Lyle v. 
Superior Court for Pierce County, 
102 P.2d 246, 3 Wash.2d 702. 

18 C.J. p 1200 note 74. 

Defendant should not be required 
to present his case on merits on a 
motion to dismiss for want of prose¬ 
cution. 

Cal.—Hibernia Savings & Loan Soc. 
V. Lauffer, 107 P.2d 494, 41 C.A.2d 
725. 

13.5 Ill.—Mutual Tobacco Co. v. 
Halpin, 111 N.E.2d 155, 414 Ill. 
226. 

13.10 S.C.—Bargesser v. Coleman 
Co., 96 S.E.2d 825, 230 S.C. 562. 

Lack of jurisdiction of defendant 
S.C.—Bargesser v. Coleman Co., su¬ 
pra. 

14. Neb.—Welch v. Ayres, 61 N.W. 
635, 43 Neb. 326. 

14L5 Mich.—Midwest Properties Co. 
v. Journeymen Barbers, Hair¬ 
dressers, Cosmetologists & Pro¬ 
prietors Intern. Union of America, 
Local 552 (A.F.L.) 47 N.W.2d 703, 
330 Mich. 478. 

14.10 N.Y.—Lubin v. Sydenham Hos¬ 
pital, 26 N.Y.S.2d 18, 261 App.Div. 
499. 

15. Ga.—O’Shields v. Georgia Pac. 
R. Co., 10 S.E. 268, 83 Ga. 621, 6 
L.R.A. 152. 


15.5 Cal.—Welden v. Davis Auto Ex¬ 
change, 315 F.2d 33, 153 C.A.2d 515 
—Bryson v. Harryman, 5 P.2d 665, 
118 C.A. 588. 

15.50 D.C.—Dickson v. Marshall, 

Mun.App., Ill A.2d 879. 

Mere disclaimer of knowledge of 
allegations did not entitle movant to 
dismissal. 

Colo.—Zingone v. Zingone, 314 P.2d 
304. 

15.55 Necessity of affidavit 
In absence of statutory require¬ 
ment, it was not necessary that an 
affidavit accompany notice of motion. 
Cal.—Simonini v. Jay Dee Leather 
Products Co., 193 P.2d 53, 85 C.A.2d 
265. 

Drches 

Defendant’s contention that action 
should be dismissed for laches could 
not be determined on affidavits. 

N.Y.—Rabinovitch v. Auerbach, 100 
N.Y.S.2d 923, 200 Misc. 77. 

16. Wash.—Gibbens v. Nipp, 141 P. 
689, 80 Wash. 332. 

Conclusive presumption 
U.S.—Wright v. Lumbermen’s Mut. 
Cas. Co., National Sur. Corp., In- 
tervenor, D.C.L&., 134 F.Supp. 715, 
reversed on other grounds, C.A., 
Wright v. Lumbermen’s Mut. Casu¬ 
alty Co., 242 F.2d 1, certiorari de¬ 
nied Lumbermen’s Mut. Casualty 
Co. v. Wright, 77 S.Ct. 1397, 354 U. 
S. 939, 1 L.Ed.2d 1536. 

Tex.—Vise v. Foster, Civ.App., 247 
S.W.2d 274, refused no reversible 
error. 
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and plaintiff has the burden of showing a reason¬ 
able excuse for the delay , 17 buttressed by an affidavit 
of merits , 17 * 5 especially where junior issues have 
been reached for trial . 18 Presumptions unwarranted 
by the record will not be indulged in order to ex¬ 
cuse plaintiff's delay ; 19 and belated diligence, sub¬ 
sequent to a motion to dismiss, does not excuse past 
neglect . 19 * 5 The injury caused by delay may be 
actually shown, or it may be inferred from the lapse 
of time itself, if this be great . 20 

Before a court can exercise the right given by 
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statute to strike from its docket a case in which 
for more than four years there has been no order 
or proceeding other than a continuance, the condi¬ 
tion so prescribed must affirmatively appear from 
the record . 21 The clerk’s record is not sufficient 
to support an order of dismissal on the ground that 
the case had been pending for more than one year 
without any proceedings having been taken, where 
there has been a reference to a special master and 
the clerk’s record would not show proceedings in 
respect to such reference . 22 It seems that it is not 


17. Ill.—Svela v. Bloch, 14 N.E.2d 
299, 294 Ill.App. 515. 

N.J.—Hazek v. Mercadante, 91 A.2d 
666, 22 N.J. Super. 103—Pagano v. 
Krispy Kernals, 77 A.2d 511, 10 
N.J.Super. 5S8. 

X.Y.—Webb v. Consolidated Edison 
Co. of N. Y., 159 N.Y.S.2d 42, 3 
A.D.2d 681—Fast v. Meenan Oil Co., 
149 N.Y.S.’d 332, 1 A.D.2d 889— 
Fassari v. Lo Dolce, 285 N.Y.S. 
508, 247 App.Div. 758. 

Vitale v. Bartlucci, 161 N.Y.S.2d 
898, 7 Misc.2d 7—Friedlander v. 
Roxy Theatre, Inc., 127 N.Y.S.2d 
765, 204 Misc. 740, affirmed 129 
N.Y.S.2d 896, 283 App.Div. 860. 

Cantanese v. Stover, 144 N.Y.S.2d 
31—Claude Neon Lights v. Air Re¬ 
duction Co., 61 N.Y.S.2d 158. 

Pa.—Sacks v. Prudential Ins. Co., 30 
Wash.Co. 160. 

18 C.J. p 1201 note 93. 

Seasonably substantial excuse 
N.Y.—Fiorello v. Towers Manage¬ 
ment Corp., 173 N.Y.S.2d 849, 6 
AD. 2d 677—Lakowitz v. Marlin 
Gardens, Inc., 172 N.Y.S.2d 944, 5 
AD.2d 9S1—Fischetti v. 242 East 
19th St. Corp., 167 N.Y.S.2d 47, 
4 AD.2d 867—Hist v. 234 East 33rd 
Corp., 167 N.Y.S.2d 46, 4 A.D.2d 867. 

Absence from state 

(1) Where plaintiff opposed defend¬ 
ant’s motion to dismiss action be¬ 
cause it was not brought to trial 
within statutory five-year period on 
ground of defendant's absence from 
state, record did not establish de¬ 
fendant's absence from state within 
five-year period. 

Cal.—Hunt v. United Artists Studio, 
180 P.2d 460, 79 C.A.2d 619. 

<2) Attorney's affidavit held in¬ 
sufficient to support finding that 
there had been no concealment in 
view of prior orders for constructive 
service stating that individual de¬ 
fendant could not be found within 
state and authorizing service on sec¬ 
retary of state on corporate de¬ 
fendants. 

Cal.—Matchett v. Ryerson, 318 P.2d 
792, 156 C.A.2d 52. 

(3) Affidavits held sufficient to 
sustain an implied finding that one 
codefendant was absent from state 
for approximately two years after. 
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filing of action and before service of 
summons and complaint on him. 

Cal.—Fisher v. Superior Court In 
and For Los Angeles County, App., 
320 P.2d 894. 

Burden held not sustained 
Cal.—Burch v. Slamin, 289 P.2d 498, 
137 C.A2d 1—Breakstone v. Gian- 
nini, 160 P.2d 887, 70 C.A2d 224. 
N.Y.—Freilich v. Rosenberg, 166 N.Y. 
S.2d 223, 4 AD.2d 830—A. R. Hyde 
& Sons v. Roller Derby Skate Co., 
150 N.Y.S.2d 325, 1 AD.2d 942. 

Munroe v. Vaskowitz, 167 N.Y.S. 
2d 266, 6 Misc.2d 673—Brody v, 
Hampton Investors, 147 N.Y.S.2d 
608, 3 Misc.2d 161. 

Gillespie v. New York Tel. Co., 
108 N.Y.S.2d 151. 

Justification, not shown 
La.—Newson v. Bailey, App., 88 So.2d 
391. 

17.5 N.Y.—Fiorello v. Towers Man¬ 
agement Corp., 173 N.Y.S.2d 849, 

6 A.D.2d 677—Fischetti v. 242 East 
19th St. Corp., 167 N.Y.S.2d 47, 4 
AD.2d 867. 

Munroe v. Vaskowitz, 167 N.Y.S. 
2d 266, 6 Misc.2d 673. 

Attorney’s affidavit 

(1) Attorney’s affidavit, standing 
alone, will not suffice. 

N.Y.—Rist v. 234 East 33rd Corp., 
167 N.Y.S.2d 46, 4 AD.2d 467. 

(2) Opposing affidavit must be 
made by plaintiff and not by his 
attorney. 

N.Y.—'Vitale v. Bartlucci, 161 N.Y.S. 
2d 898, 7 Misc.2d 7. 

(3) Denying a motion to dismiss a 
complaint for lack of prosecution 
was error where respondents failed j 
to make any showing of merits and ! 
only affidavits submitted on their be¬ 
half were made by their attorney re¬ 
ferring to procedural steps taken in 
action and to an offer of compro¬ 
mise, since such did not constitute 
a showing of merit. 

N.Y.—Birch v. Wolper, 152 N.Y^.2d 
23, 1 A.D.2d 1028. 

Perfunctory compliance held not suf¬ 
ficient 

N.Y.—Lakowitz v. Marlin Gardens, 
Inc., 172 N.Y.S.2d 944, 5 AJD.2d 981 
—A. R. Hyde & Sons v. Roller 
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Derby Skate Co., 150 N.Y.S.2d 325, 
1 A.D.2d 942. 

Insufficient showing 

(1) Where there was an insuffi¬ 
cient showing of excuse for failure 
to prosecute and there was no affi¬ 
davit of merits filed by plaintiff, de¬ 
fendant was entitled to dismissal. 
N.Y.—Kilmarx v. Nemecek, 152 N.Y, 

S.2d 621, 2 A-D.2d 670. 

(2) It was an improvident exercise 
of discretion to have denied motion. 
N.Y.—Moebus v. Paul Tishman Co., 

170 N.Y.S.2d 611, 5 A.D.2d 786, 
reargument denied 172 N.Y.S.2d 
546, 5 AD.2d 867. 

18- N.Y.—-Rachel v. Stutz, 121 N.Y, 
S. 979, 137 App.Div. 199. 

19. Placing ease on call docket 
Under a statute providing that 

whenever plaintiff having made his 
demand shall at any time before ob¬ 
taining final judgment allow five 
years to elapse without having taken 
any steps in the prosecution thereof, 
he shall be considered as having 
abandoned the same, the court cannot 
presume that the case was put on the 
call docket at plaintiff's suggestion, 
at least where it was the ministerial 
duty of the clerk to put it there of 
his own initiative. 

La.—J ones v. American Bank & Trust 
Co., 143 So. 35. 175 La. 160. 

19.5 N.Y.—Friedlander v. Boxy 
Theatre, Inc., 127 N.Y.S.2d 765, 204 
Misc. 740, affirmed 129 N.Y.S.2d 
896, 283 App.Div. 860. 

20. U.S.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Bank Line Transport & Trading 
Co., D.C.Cal., 22 F.2d 430. 

N.Y.—Claude Neon Lights v. Air Re¬ 
duction Co., 61 N.Y.S.2d 158. 

It is unnecessary to show dam* 
age, as the law presumes injury from 
unreasonable delay. 

Cal.—Farbstein v. Woulfe, 269 P. 446, 
204 C. 595. 

Colo.—Tampa Valley Coal Co. v. Ve- 
lotta, 263 P. 717, 83 Colo. 235. 

La—Hibernia Savings & Loan Soc. 
v. Lauffer, 107 F.2d 494, 41 OA.2d 
725. 

21. W.Va—Coogle v. Smith, 104 S.E. 
284, 87 W-Va 112. 

22. U.S.—Fidelity & Deposit Co. of 
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necessary for defendant to show that he has a 
meritorious defense in order to secure a dismissal 
for want of prosecution . 23 

Ordinarily, on a motion to dismiss, where testi¬ 
mony is required, the burden is always on the mov¬ 
ing party to produce evidence to sustain the allega¬ 
tions of his motion . 23 - 5 The burden of proving that 
plaintiff acted in bad faith in joining a resident de¬ 
fendant in the action is on the nonresident defend¬ 
ant moving to dismiss on the ground that it was a 
ruse to obtain jurisdiction over him . 24 Proof to 
sustain a motion for discontinuance, on the ground 
that one of the defendants had settled plaintiff’s 
claim, must be such as would be sufficient to sustain 
a plea of puis darrein continuance or a supplemental 
answer . 25 Where the statements in the moving 
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papers are not controverted they will be taken as 
true . 26 

Verification of motion. Where a motion to dis¬ 
miss a petition, on the ground that plaintiff is not a 
resident of the state and has not filed security 
for costs, as required by statute, is not verified, the 
motion does not prove itself . 26 - 5 

e. Determination 

Except where the right to a dismissal is absolute, the 
granting or refusing of a motion to dismiss or of non¬ 
suit is ordinarily within the discretion of the court. 

Except where the right to a dismissal is abso¬ 
lute , 27 the granting or refusing a dismissal or non¬ 
suit is within the discretion of the court and its ac¬ 
tion thereon will not be disturbed 28 unless there has 


Maryland v. MacGruer, C.C.A.Cal., 
77 F.2d S3. 

23. Cal.—Hibernia Savings & Loan 
Soc. v. Lauffer, 107 P.2d 424, 41 C. 
A.2d 725. 

23.5 Ark.—Running v. Southwest 
Freight Lines, Inc., 303 S.W.2d 57S, 
227 Ark. 839. 

24. Kan.—Van Buren v. Pratt, 256 P. 
1006, 123 Kan. 581. 

25. N.Y.—Connors v. Titus, 10 Hun 
235. 

26. U.S.—Soll&zzo v. Hoey, D.C.N.Y., 
299 F. 611. 

Action properly dismissed on nncon. 
troverted affidavit 

Ky.—Commonwealth v. Roberta Coal 
Co., 216 S.W. 584, 186 Ky. 394. 
Statement in brief 

In an action to recover a bond, the 
mere statement contained in defend¬ 
ant's brief that some of the defend¬ 
ants claim no interest in the bond is 
not sufficient to warrant a dismissal 
of the complaint as to those defend¬ 
ants. 

N.Y.—Robinson v. Whitaker, 199 X. 

Y.S. 680, 205 App.Div. 286. 

2&5 Mo.—Bealmear v. Beeson, App., 
263 S.W.2d 472. 

27. Wash.—State ex rel. Goodnow v. 
O’Phelan, 106 P.2d 1073, 6 Wash.2d 
146. 

Participation, by parties in. proceeding 
Under code section providing for 
dismissal of an action for want of 
prosecution, once factors necessitat¬ 
ing dismissal are brought to attention 
of court, court must dismiss regard¬ 
less of participation in dismissal pro¬ 
cedure by either of parties. 

Cal.—Rio Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 C.A.2d 
214. 

Sufficiency of complaint 

It has been held that the granting 
of & motion to dismiss or for a non¬ 
suit on the ground that the com¬ 


plaint fails to state facts sufficient 
to constitute a cause of action is not 
a matter within the court’s discre¬ 
tion, but a legal right. 

N.Y.—Tooker v. Arnoux, 76 N.Y. 397. 
Reissman v. Jacobwitz, 49 N.Y.S. 
1006, 22 Misc. 551. 

Under statute providing for dis¬ 
missal of action where there has 
been a lapse of five years between 
the filing of the answer and the date 
of trial, only relief granted is to re¬ 
quire on proper showing that an or¬ 
der of dismissal be entered. 

Cal.—Perry v. Magneson, 279 P. 650, 
207 C. 617. 

28. U.S.—Menominee & Marinette 
Light & Traction Co. v. City of 
Menominee, Mich., D.C.Mich., 11 F. 
Supp. 9S9. 

Cal.—Allyne v. Murasky, 254 P. 564, 
200 C. 661. 

Obergfell v. Obergfell, 286 P.2d 
462, 134 C.A.2d 541—Neustadt v. Su¬ 
perior Court of State, in and for 
City and County of San Francisco, 
247 P.2d 569, 112 C,A.2d 825—Smith 
v. Wiget, 171 P.2d 563, 75 C.A.2d 
591. 

Ky.—Page v. Utterback, 267 S.W. 242, 
206 Ky. 388. 

La.—Hibernia Savings & Loan Soc. v. 

Lauffer, App., 107 P.2d 494. 

N.J.—Brown v. Brown, 88 A.2d 651, 19 
N.J.Super. 432, reversed on other 
grounds 93 A.2d 616, 24 N.J.Super. 
198. 

N.Y.—Sheldon v. Argos Mercantile 
Corporation, 185 N.Y.S. 513, 194 
App.Div. 472, affirmed 135 N.E. 928, 
233 N.Y. 585. 

Aspridy v. Marsocci, 161 N.Y.S.2d 
274. 

Ohio.—Stine v. Atkinson, App., 82 N. 
E.2d 321. 

Okl.—Cook v. Search, 226 P. 1039, 
100 Okl. 45. 

Pa.—Swedloff v. Palma, 50 Pa.Dist & 
Co. 706. 

Sikorski v. Beschak, Com.Pl., 41 
Luz.Leg.Reg. 305. 


Wash.—McGuirk v. Gazzam, 274 P. 

176, 150 Wash. 554. 

Wis.—Wisconsin Lumber & Supply 
Co. v. Dahl, 252 N.W. 714, 214 Wis. 
137. 

18 C.J. p 1200 note 67—49 C.J. p 179 
note 42. 

Light of reason 

Discretion which trial justice is 
called on to exercise by motion to dis¬ 
miss must be exercised in light of 
reason applied to all facts and with 
a view to rights of all parties to 
action.—Levy v. Gerhard, 60 A.2d 494, 
74 R.I. 288, 4 A.L.R.2d 345. 

Good and sufficient cause 

Under rule empowering trial court 
to entertain motion for nonsuit “upon 
good and sufficient cause in support 
thereof being first shown,” discretion 
lodged in trial court may be exercised 
only on a showing of good and suffi¬ 
cient cause. 

Wash.—McRevnolds v. Thaler, 307 
P.2d 1060, 49 Wash.2d 905. 

Time for determination of motion 
to dismiss rests in sound discretion of 
trial court, and there is no abuse of 
discretion by trial court in deferring 
ruling on motion to dismiss action 
as to a party until final hearing. 

Fla.—City of Lake Worth v. First 
Nat. Bank in Palm Beach, 93 So.2d 
49. 

Pacts held to warrant action of trial 
court 

Cal.—Cahn v. Jones, 225 P.2d 570, 101 
C.A.2d 345—Cunha v. Anglo Cal¬ 
ifornia Nat. Bank of San Francisco, 
93 P.2d 572, 34 C.A.2d 383. 

N.Y.—Friedlander v. Roxy Theatre, 
Inc., 127 N.Y.S.2d 765, 204 Misc. 740, 
affirmed 129 N.Y.S.2d 896, 283 App. 
Div. 860. 

Gillespie v. New York TeL Co., 
108 N.Y.S.2d 151. 

Pa.—Casey v. Engle, 31 Luz.Leg.Reg. 
317. 

S.D.—Potts v. Starr, 72 N.W.2d 924. 
Tex.—Trahan v. Roberts, Civ-App., 
48 S.W.2d 503. 
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been a clear abuse of such discretion. 29 It has been 
stated, however, that the granting or denying of mo¬ 
tions to dismiss does not rest in the discretion of 
the trial court, but the ruling must be based on legal 
grounds and made as a matter of judicial right. 29 - 5 

Courts are reluctant to dismiss any cause of ac¬ 
tion without giving the parties the right of trial, 30 
or the right to be heard to explain any delay in the 
prosecution of the action. 30 - 5 Where, however, the 
factual issue is simple and readily susceptible of 
resolution by admissions of counsel, courts have 
the authority to dispose of the case without a 
trial, 30 - 10 but before a motion to dismiss may be 
granted, the record must disclose that no relief can 
be granted to plaintiff 30 - 15 under any possible the¬ 
ory. 30 - 20 A dismissal of suits for want of prose¬ 
cution has been denied where all the parties are 
not parties to the motions to dismiss, and a dismissal 
might tend to prejudice their rights. 31 It has been 
held to be within the discretion of the trial court 
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to continue, without plaintiffs solicitation, the hear¬ 
ing on defendant’s motion for nonsuit on the ground 
that plaintiff, a nonresident, had not furnished an 
indorser for costs as required by statute. 32 

Where there is a motion to dismiss for misjoinder 
or nonjonder of proper parties plaintiff, it is not re¬ 
quired that the court should expressly tender the op¬ 
portunity of amendment; 33 but the view has been 
taken that an original defendant should be given an 
opportunity to amend his pleading on a motion to 
dismiss a joinder by an additional defendant. 33 * 5 
Although a party’s failure or refusal to join a neces¬ 
sary party may warrant or require a dismissal or 
nonsuit, as discussed supra § 63 c, the essential facts 
to establish nonjoinder must be undenied. 33 - 10 In 
deciding whether to dismiss for failure to join a 
conditionally necessary party, a court will consider 
the extent of such party’s interest, among other 
things. 33 - 15 


Wash.—Rowe v. Josevig-Kennecott 
Copper Co., 180 P. 413, 106 Wash. 
455. 

Granting’ of additional time for 
filing of complaint held, under 
particular statute, a question within 
discretion of court, and not a question 
for clerk, and clerk’s granting of mo¬ 
tion of dismissal was held error. 

>T.C.—Campbell v. City of Asheville, 
114 S.E. 825, 184 N.C. 492. 

Refusal to enter nunc pro tunc 
order of dismissal held within discre¬ 
tion of court. 

Tex.—Dillon v. Nall, Civ.App., 99 S.W. 
2d 349, error dismissed. 

Where there is no evidence that 
delay in prosecuting suit was unrea¬ 
sonable, action of court in overruling 
motion will not be disturbed. 

Mo.—Julius Seidel Dumber Co. v. Hy¬ 
draulic Press Brick Co., App., 288 
S.W. 979. 

29. Fla.—May v. State ex rel. Ervin, 
96 So.2d 126. 

Ill.—Snively v. Crownover, 53 N.E.2d 
7, 321 Ill.App. 292. 

La.—Robinson v. Bensabat, App., 87 
So.2d 153. 

Mont.—Kujich v. Lillie, 260 P.2d 383, 
127 Mont. 125. 

N.Y.—Hinckley v. Paige, 167 N.Y.S.2d 
627, 4 AJD.2d 949—-Webb v. Con¬ 
solidated Edison Co. of N. Y. f 159 
N.Y.S.2d 42, 3 A.D.2d 681—Connolly 
v. Nassau Ferry Co., 160 N.Y.S. 
1048, 175 App.Div. 882. 

Pa.—Maffet v. McGowera, Com.Pl. f 28 
Wash.Co. 32. 

Tex.— Corpus Juris Secundtun cited in 
State v. Perkins, Civ.App., 185 S.W. 
2d 1019, 1022, reversed on other 
grounds 185 S.W.2d 975, 143 Tex. 
386. 


Abuse of discretion held not shown | 
Minn.—Love v. Anderson, 61 N.W.2d j 
419, 240 Minn. 312. 

N.Y.—Travelers Ins. Co. v. Fink, 174 I 
N.Y.S.2d 105, 6 A.D.2d 681. 
Arbitrary, vague and fanciful reason 
If reason given for failure to prose¬ 
cute is not sound, discretionary exer¬ 
cise in refusing to dismiss would be 
arbitrary, vague, and fanciful. 

N.J.—Pagano v. Krispy Kernals, 77 
A.2d 511, 10 N.J.Super. 588. 

Court should not act arbitrarily, 
but in the interests of due and regu¬ 
lar administration of justice. 

Ariz.—Hartford Accident & Indem¬ 
nity Co. v. Sorrells, 69 P.2d 240, 50 
Ariz. 90. 

Improper dismissal 

A cause of action to enjoin opera¬ 
tion of nursery school in violation 
of restrictive covenant was improper¬ 
ly dismissed on ground that plaintiff 
did not have legal capacity to sue 
where in petition plaintiff unequivo¬ 
cally alleged that she was fee simple 
owner of lot in area subject to cove¬ 
nant which was challenged and plain¬ 
tiff countered with affidavits and 
other documents so that real contro¬ 
versy with respect to vital issue was 
raised. 

Mo.—McLaughlin v. Neiger, App., 286 
S.W.2d 380. 

29.5 Iowa.—Board of Sup’rs of 
Winneshiek County v. Standard Ap¬ 
pliance Co., 87 N.W.2d 459—Newton 
v. City of Grundy Center, 70 N.W. 
2d 162, 246 Iowa 916—Logan v. 
McMillen, 60 N.W.2d 498, 244 Iowa 
1328. 

30. Cal.—Bollinger v. National Fire 
Ins! Co. of Hartford, Conn., 154 P.2d 
399, 25 C.2d 399. 
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S.C.—White v. Harby, 179 S.E. 671, 
176 S.C. 36. 

Duty 

Trial court has duty to dispose 
of controversies after trial and on 
merits whenever possible. 

U.S.—Hanna v. Brictson Mfg. Co., C. 
C.A.S.D., 62 F.2d 139. 

30.5 Tex.—Callahan v. Staples, 161 S. 
W.2d 489, 139 Tex. 8. 

Fielder v. Swan, Civ.App., 175 S. 
W.2d 279, error refused—Stateler v. 
Nettles, Civ.App., 163 S.W.2d 700. 

30.10 Ill.—Molner v. Cartenos, 112 N. 
E.2d 470, 415 III. 172. 

Suit in equity 

Ill.—Molner v. Cartenos, supra. 

30.15 Cal.—Byer v. Arguello, 214 P. 
2d 556, 96 C.A.2d 92. 

30.20 Ariz.—Mars ton v. Denton, 134 
P.2d 158, 60 Ariz. 178. 

31. R.I.—Narragansett Electric 
Lighting Co. v. Sabre, 164 A. 324, 
53 R.L 98. 

32. Mass.—Keown v. Hughes, 123 
N.E. 98, 233 Mass. 1. 

33. Ala.—Mohon v. Tatum, 69 Ala. 
466. 

Dismissal for misjoinder held im¬ 
proper 

La.—Ocean Acc. & Guarantee Corp. v. 
Robert Jefferson & Son, App., 44 So. 
2d 730. 

33.5 Pa.—Norton v. Regan, 52 Pa. 
Dist & Co. 354. 

33.10 Pa.—Hertz v. Record Pub. Co. 
of Erie, 60 Pa.Dist. & Co. 591, 31 
Erie Co. 197. 

33.15 N.Y.—China Sugar Refining 
Co. v. Andersen, Meyer & Co., 152 
N.Y.S.2d 507, 6 Mise.2d 184. 


1$ C.J. p 1200 note 68, 
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Ordinarily a motion to dismiss is properly sus¬ 
tained if any of the grounds therefor are well tak¬ 
en. 34 A motion to dismiss is properly denied where 
it docs not appear that movant is entitled to such 
relief. 35 Each of several defendants asking for 
dismissal is entitled to have his right to dismissal 
determined as to himself alone. 3 ’ 15 

Findings . A failure to make findings in ordering 
a dismissal has been considered not to be error. 3 " 4 - 10 
While findings of fact are not proper on a motion 
for nonsuit, yet where the motion is denied, and 
uncontested findings of fact are subsequently made, 
they may be considered in determining whether any 
omission in plaintiffs proof prior to the motion for 
nonsuit was supplied by subsequent testimony. 36 
Also, where affidavits are considered in ruling on a 
motion to dismiss for want of service, it has been 
held that the court in entering a dismissal should 
find the facts on which its action is based, and not 
merely that all the facts set out in the several af¬ 
fidavits are true. 37 On the other hand, on a mo¬ 
tion to dismiss for the reason that no service of 
process has been had on defendant, it is error for 
the court below to fail to find facts on which it 
based its rulings on the motion when requested by 
defendant. 37 - 5 
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Rulings on motions. On motion to dismiss the 
complaint before trial, the court’s remark to coun¬ 
sel, after deferring decision on the motion, that 
“your rights are very amply secured,” was equiva¬ 
lent to saying that the motion was entertained and 
decision reserved, and, if adverse, an exception 
would be recorded. 35 A trial court by ruling that 
it will submit the case to a jury on evidence be¬ 
fore the jur\* in effect overrules a motion for dis¬ 
missal of the action for want of prosecution. 35 -© 

§ 72. -Judgment or Order in General 

Strict formality is ordinarily not essentia! to the 
validity of a judgment or order of dismissal, and a nunc 
pro tunc order may be entered. 

If a motion for dismissal or nonsuit is granted, 
the only judgment that is permissible is one dis¬ 
missing the action. 39 Generally, on dismissal of a 
pending case, jurisdiction of the court is ended, as 
discussed infra § 77, and, if jurisdiction is to be 
retained, a provision to that effect must be made a 
part of the order of dismissal, 39 - 5 and a court has 
no authority to grant defendant a nonsuit and leave 
the case on the docket. 39 - 10 In the absence of an 
order of dismissal, an action is automatically con¬ 
tinued. 39 - 15 It is essential to the validity of a 


34. Iowa.—Anderson v. Meier, 2S7 NT. 
W. 250. 227 Iowa 38. 

35. Ala.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650. 

Ill.-—Hansen v. Raleigh, 63 N.E.2d 
851, 391 III. 536. 163 A.L.R. 1425. 
Mont.—Couse v. Dietz, 159 P.2d 886, 
117 Mont 539—W. J. Lake & Co. v. 
Montana Horse Products Co., 97 P. 
2d 590, 109 Mont 434. 

N.Y.—Ludovici v. Trommer. 117 N.Y. 
S.2d 644, 281 AppJDiv. 705, reargu¬ 
ment and appeal denied 118 N.Y.S. 
2d 557, 281 App.DIv. 753—Gottfried 
v. Gottfried, 56 N.Y.S.2d 50, 269 
App.Div. 413. 

Devlin v. Webster, 66 N.Y.S.2d 
464, 188 Misc. 891. 

Albanese v. Joseph R. Awad & 
Co., 135 N.Y.&2d 443—Blue v. 
Standard Coil Products Co., 117 N. 
Y.S.2d 858—Sansom v. Central Sur. 
& Ins. Corp., 64 N.Y.S. 2d 584. 

Mandatory stay 

Defendants* failure to apply to 
court for stay of action under Sol¬ 
diers* and Sailors* Civil Relief Act 
during period of one defendant’s mili¬ 
tary service did not preclude court 
from determining, on defendants’ mo¬ 
tion to dismiss action for failure to 
aring it to trial within five years 
ifter filing of complaint, whether 
sad* stay would have been mandatory 
under all circumstances. 

Sal—Pacific Greyhound Lines v. Su¬ 
perior Court of City and County of 


San Francisco, 168 P.2d 665, 28 C.2d 
61. 

35.5 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 744. 

35.10 Minn.—Love v. Anderson, 61 
N.W.2d 419, 240 Minn. 312. 

36. Cal—Hill v. Clark, 95 P. 382, 
7 C.A. 609. 

37. N.C.—Sherwood Higgs & Co. v. 
Sperry & Hutchinson Co., 51 S.E. 
1020, 139 N.C. 299. 

37.5 N.C.—Martin v. Local 71, 

Intern. Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
of America, AFL^CIO, 103 S.E.2d 
462, 248 N.C. 409. 

38. N.Y.—Streat Coal Co. v. Frank¬ 
fort General Ins. Co., 142 N.E. 352, 
237 N.Y. 60. 

38.5 Wash.—Falk v. Stienback, 190 
P.2d 747, 30 Wash.2d 62. 

Refusal to pass ojl motion 
Where on trial after jury had been 
impaneled and sworn, and in absence 
of jury, defendants renewed a motion 
previously made and overruled by an¬ 
other judge to dismiss action for 
want of prosecution, refusal of trial 
court to pass on matter was in effect 
a denial of defendants* motion to 
dismiss. 

Wash.—Falk v. Stienback, supra. 

39. N.Y.—Roy v. Thompson, S N.Y. 
Super. 636, 8 How.Pr. 253. 
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Utah.—Robinson v. Salt Lake City, 
109 P. 817, 37 Utah 520. 

Pinal judgment 

Cal.—Harris v. Board of Ed. of City 
and County of San Francisco, 313 
P.2d 212, 152 C.A.2d 677. 

Xi&ck of jurisdiction 

Whenever a court finds it has no 
jurisdiction it is bound to dismiss 
case without regard to previous rul¬ 
ings. 

Conn.—Savva v. Royal Indus. Union 
Local 937, United Auto., Aircraft 
and Agr. Workers of America, U. 
A.W., A.F.L.-C.I.O., 138 A.2d 799, 20 
Conn.Sup. 438. 

39.5 Ohio.—State ex rel. De Ran v. 
Myers, 84 N.E.2d 240, 83 Ohio App. 
469. 

39.10 Tex.—McMinn v. Department 
of Public Safety, Civ.App., 307 S. 
W.2d 283. 

39.15 Mo.—Limpus v. New York Life 
Ins. Co., App., 226 S.W.2d 97. 
Jurisdiction retained 

Although court stated that it over¬ 
ruled "at this time" a motion to dis¬ 
miss on ground that court did not 
have jurisdiction over defendants, 
and court may have meant that an¬ 
other motion to dismiss, filed at a 
later time, would be considered, mo¬ 
tion was finally and unconditionally 
overruled so that jurisdiction over 
defendants was retained. 

Mo.—State ex rel. Reeves v. Brady, 
303 S.W.2d 22. 



27 C.J.S. 

judgment of dismissal or nonsuit that the court 
entering the judgment have jurisdiction of the per¬ 
sons involved and over the subject matter. 39 - 20 

Strict formality is ordinarily not essential to the 
validity of a judgment or order of dismissal, and 
mere want of technical form will not render it either 
void or voidable, 40 and it has been held that the fact 
that an order of dismissal was not followed by a 
formal order in writing or by a judgment of dis¬ 
missal is immaterial ; 41 but the order must conform 
to any statutory requirements relating to the con¬ 
tents of an order. 41 - 5 On the other hand, it has 
been held that a decision of the court dismissing 
an action for want of jurisdiction is a judicial act 
and that it must be in the form of a judgment, 42 
and that a judgment and not an order is the appro¬ 
priate mandate by which to dismiss a complaint. 43 

If plaintiff does not have standing entitling him 
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to maintain suit, the appropriate decree is a dis¬ 
missal for want of merits, and not one for want of 
jurisdiction. 44 Where the basis of a special ap¬ 
pearance is improper venue, dismissal of the action 
for want of equity is improper, but the action 
should be dismissed simply for improper venue. 44 - 5 
Where a complaint is not in fact dismissed on the 
merits, judgment should not be entered that it is 
dismissed “on the merits,” 45 and a judgment ap¬ 
parently on the merits, dismissing the case, will not 
be regarded as a judgment of nonsuit on motion of 
defendant, as authorized by statute, where defend¬ 
ant has not made any such motion. 46 

Where defendant moves for a dismissal of an ac¬ 
tion on the ground of unreasonable neglect to prose¬ 
cute, and plaintiff objects to the sufficiency of the 
motion, and submits affidavits in opposition to it, 
plaintiff is entitled to have his objection and affi- 


39.20 Objection to venae waived 
In an action on note secured by- 
chattel mortgage, where service of 
process had been effected and per¬ 
sonal property seized and delivered 
to plaintiff under writ of claim and 
delivery and defendant had waived 
objection to venue by failing to press 
motion for change, superior court had 
jurisdiction so that judgment of non¬ 
suit for failure to prosecute was not 
void. 

N.C.—Wynne v. Conrad, 17 S.E.2d 514, 
220 N.C. 355. 

4a U.S.—Toledo Railways & Light 
Co. v. McMaken, D.C.Ohio, 17 F. 
Supp. 338. 

Apt and exact words 

An order of court, in order to con¬ 
stitute a dismissal or termination of 
litigation, need not contain apt and 
exact words to that effect, and it is 
sufficient if it appears from order 
made that all matters of which court 
has jurisdiction have been disposed 
of so that there remains no further 
relief to he awarded and no further 
jurisdiction to be exercised. 

Ark.—Fulk v. Gay, 205 S.W.2d 24, 212 
Ark. 151. 

Action held properly dismissed in its 
entirety 

Ky.—Bate v. Davis, 218 S.W.2d 958, 
309 Ky. 700. 

Action in forma pauperis 
Order of dismissal of action pros¬ 
ecuted in forma pauperis was not in¬ 
valid because it failed to recite that 
dismissal was without costs, since 
question might be determined by dis¬ 
trict court if attempt were made to 
tax costs against plaintiff. 

U.S.—Burgett v. U. S., C.C.A.I11., 80 
F.2d 151, 104 A.L.R. 167. 
El i mina tion of case from docket 
many years before held to have op¬ 
erated as a dismissal. 


Iowa.—Benjamin v. Jackson, 223 N. 

W. 383, 207 Iowa 581. 

Entry of nonappearance 
! Where an action is dismissed for 
want of prosecution, the fact that no 
entry is made that plaintiff was call¬ 
ed and did not appear does not ren¬ 
der the judgment of dismissal in¬ 
valid. 

Tex.—Houston v. Jennings, 12 Tex. 
487. 

Equitable cross bill 
Although no formal decree was en¬ 
tered dismissing an equitable cross 
bill, the proceeding of the cause as 
an action at law had the legal effect 
of a denial of defendant’s right to 
be heard in equity. 

Or.—Obermeier v. Mortgage Co. Hol- 
land-America, 259 P. 1064, 123 Or. 
469, modified on other grounds 260 
P. 1099, 123 Or. 469, reheard 262 P. 
261, 123 Or. 469. 

General demurrer 
An order that, “on general motion 
to dismiss made, the case is hereby 
dismissed” is properly construed as 
an order sustaining a general demur¬ 
rer. 

Ga.—Dodson v. Southern R. Co., 73 
S.E. 834, 137 Ga. 583. 

Order striking case from docket is 
regarded as a discontinuance thereof 
where no reservation of the right to 
reinstate the case is contained in the 
order. 

Ky.—Merrick v. Merrick, 71 S.W.2d 

4, 254 Ky. 145. 

18 C.J. p 1203 notes 38, 39. 

Orders construed as dismissals 

(1) Order that cause should be 
“filed away.” 

Ky.—Phillips v. Arnett, 175 S.W. 660, 
164 Ky. 426—Aikman v. South, 97 

5. W. 4, 29 Ky.L. 1201. 

(2) Remanding case to rules for is¬ 
suance of alias process. 
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Va.—Davis v. McCall, 113 S.E. 835, 
133 Va. 487. 

(3) Judgment on directed verdict 
for defenda n t, where plaintiff, who 
had burden of proof, failed to ap¬ 
pear. 

U.S.—Hineline v. Minneapolis Honey¬ 
well Regulator Co., C.C.A.Minn., 78 
F.2d 854. 

(4) The exclusion of a counterclaim 
as an issue. 

Ark.—Bertig Bros. v. Grooms Bros., 
262 S.W. 672, 164 Ark. 628. 
Reason for dismissal 
Proper dismissal of an action was 
not affected by reason given for dis¬ 
missal. 

Me.—Miller v. Ferrocarrill Del Pacifi- 
co De Nicaragua, 18 A.2d 688, 137 
Me. 251. 

41. Wis.—Burnham Bros. Brick Co. 
v. Riesen, 203 N.W. 332, 186 Wis. 
523. 

41.5 N.D.—Mongeon v. Burkebile, 55 
N.W.2d 445, 79 N.D. 234. 

Compliance with statute held not 
shows 

N.D.—Mongeon v. Burkebile, supra. 

42. N.T.—Consumers’ Lumber Co. v. 
Lincoln, 233 N.T.S. 530, 225 App. 
Div. 484. 

43. N.Y.—Allen v. Wolkoff, 16$ N.Y. 
S. 1010. 

44. U.S.—General Inv. Co. v. New 
York Cent. R. Co., Ohio, 46 SLCt. 
496, 271 U.S. 228, 70 LJEkL 920. 

44A I1L—Tailby v. Tailby, 116 N.E. 
2d 83, 1 Ill.App.2d 17. 

45. N.Y.—Freeman v. U. S. Electric- 
Light Co., 13 N.Y.S. 93, 59 Hun 
341, 20 N.Y.Civ.Proc. 177. 

18 C.J. p 1203 note 36. 

46. Nev.—Danforth v. Danforth, 166 
P. 927, 40 Nev. 435. 



§§ 71-72 DISMISSAL & NONSUIT 

Ordinarily a motion to dismiss is properly sus¬ 
tained if any of the grounds therefor are well tak¬ 
en. 34 A motion to dismiss is properly denied where 
it does not appear that movant is entitled to such 
relief. 35 Each of several defendants asking tor 
dismissal is entitled to have his right to dismissal 
determined as to himself alone. 35 5 

Findings. A failure to make findings in ordering 
a dismissal has been considered not to be error. 35 - 10 
While findings of fact are not proper on a motion 
for nonsuit, yet where the motion is denied, and 
uncontested findings of fact are subsequently made, 
they may be considered in determining whether any 
omission in plaintiff's proof prior to the motion for 
nonsuit was supplied by subsequent testimony. 36 
Also, where affidavits are considered in ruling on a 
motion to dismiss for want of service, it has been 
held that the court in entering a dismissal should 
find the facts on which its action is based, and not 
merely that all the facts set out in the several af¬ 
fidavits are true. 37 On the other hand, on a mo¬ 
tion to dismiss for the reason that no service of 
process has been had on defendant, it is error for 
the court below to fail to find facts on which it 
based its rulings on the motion when requested by 
defendant. 37 - 5 


27 C.J.& 

Rulings on motions . On motion to dismiss the 
complaint before trial, the court's remark to coun¬ 
sel, after deferring decision on the motion, that 
*‘vour rights are very amply secured , 199 was equiva¬ 
lent to saying that the motion was entertained and 
decision reserved, and, if adverse, an exception 
would be recorded. 35 A trial court by ruling that 
it will submit the case to a jury on evidence be¬ 
fore the jury in effect overrules a motion for dis¬ 
missal of the action for want of prosecution. 38 - 5 

§ 72. -Judgment or Order in General 

Strict formality is ordinarily not essential to the 
validity of a judgment or order of dismissal, and a nunc 
pro tunc order may be entered. 

If a motion for dismissal or nonsuit is granted, 
the only judgment that is permissible is one dis¬ 
missing the action. 39 Generally, on dismissal of a 
pending case, jurisdiction of the court is ended, as 
discussed infra § 77, and, if jurisdiction is to be 
retained, a provision to that effect must be made a 
part of the order of dismissal, 39 - 5 and a court has 
no authority to grant defendant a nonsuit and leave 
the case on the docket. 39 - 10 In the absence of an 
order of dismissal, an action is automatically con¬ 
tinued. 39 - 15 It is essential to the validity of a 


34. Iowa.—Anderson v. Meier, 2S7 X. 
W. 250. 227 Iowa 38. 

35- Ala.—City of Birmingham v. 

Young, 22 So.2d 169, 246 Ala. 650. 
III.—Hansen v. Raleigh, 63 N.E. 2d 
851, 391 Ill. 536. 163 A.L.R. 1425. 
Mont—Couse v. Dietz, 159 P.2d 886, 
117 Mont. 539—W. J. Lake & Co. v. 
Montana Horse Products Co., 97 P. 
2d 590, 109 Mont. 434. 

N.Y.—Ludovici v. Trommer, 117 N.Y. 
S.2d 644, 281 App.Div. 705, reargu- 
ment and appeal denied 118 N.Y.S. 
2d 557, 281 App.Div. 753—Gottfried 
v. Gottfried, 56 X.Y.S.2d 50, 269 
App.Div. 413. 

Devlin v. Webster, 66 N.Y.S.2d 
464, 188 Misc. 891. 

Albanese v. Joseph R. A wad & 
Co., 135 NT.Y-S.2d 443—Blue v. 
Standard Coil Products Co., 117 N. 
Y.S.2d 858—Sansom v. Central Sur. 
& Ins. Corp., 64 N.Y.S.2d 584. 

Mandatory stay 

Defendants* failure to apply to 
court for stay of action under Sol¬ 
diers* and Sailors* Civil Relief Act 
during 1 period of one defendants mili¬ 
tary service did not preclude court 
from determining, on defendants’ mo¬ 
tion to dismiss action for failure to 
bring it to trial within five years 
after filing of complaint, whether 
such stay would have been mandatory 
under all circumstances. 

ObI—P acific Greyhound Lines v. Su¬ 
perior Court of City and County of 


San Francisco, 168 P.2d 665, 28 C.2d 
61. 

35.5 Cal.—Continental Pac. Lines v. 
Superior Court In and For Solano 
County, 299 P.2d 417, 142 C.A.2d 744. 

35.10 Minn.—Love v. Anderson, 61 
N.W.2d 419, 240 Minn. 312. 

36. Cal.—Hill v. Clark, 95 P. 382, 
7 C.A. 609. 

37. N.C.—Sherwood Higgs & Co. v. 
Sperry & Hutchinson Co., 51 S.E. 
1020, 139 N.C. 299. 

37.5 N.C.—Martin v. Local 71, 

Intern. Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
of America, AFL-CIO, 103 S.E.2d 
462, 248 N.C. 409. 

38. N.Y.—Streat Coal Co. v. Frank¬ 
fort General Ins. Co., 142 N.E. 352, 
237 N.Y. 60. 

38.5 Wash.—Falk v. Stienback, 190 
P.2d 747, 30 Wash.2d 62. 

Refusal to pass on motion 
Where on trial after jury had been 
impaneled and sworn, and in absence 
of jury, defendants renewed a motion 
previously made and overruled by an¬ 
other judge to dismiss action for 
want of prosecution, refusal of trial 
court to pass on matter was in effect 
a denial of defendants* motion to 
dismiss. 

Wash.—Falk v. Stienback, supra. 

39. N.Y.—Roy v. Thompson, 8 N.Y. 
Super. 636, 8 How.Pr. 253. 
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Utah.—Robinson v. Salt Lake City, 
109 P. 817, 37 Utah 520. 

Pinal judgment 

Cal.—Harris v. Board of Ed. of City 
and County of San Francisco, 313 
P.2d 212, 152 C.A.2d 677. 
iack of jurisdiction 

Whenever a court finds it has no 
jurisdiction it is bound to dismiss 
case without regard to previous rul¬ 
ings. 

Conn.—Savva v. Royal Indus. Union 
Local 937, United Auto., Aircraft 
and Agr. Workers of America, U. 
A.W., A.F.L.—C.I.O., 138 A.2d 799, 20 
Conn. Sup. 438. 

39.5 Ohio.—State ex rel. De Ran v. 
Myers, 84 N.E.2d 240, 83 Ohio App. 
469. 

39.10 Tex.—McMinn v. Department 
of Public Safety, Civ.App., 307 S. 
W.2d 283. 

39.15 Mo.—Limpus v. New York Life 
Ins. Co., App., 226 S.W.2d 97. 
Jurisdiction, retained 

Although court stated that it over¬ 
ruled "at this time’* a motion to dis¬ 
miss on ground that court did not 
have jurisdiction over defendants, 
and court may have meant that an¬ 
other motion to dismiss, filed at a 
later time, would be considered, mo¬ 
tion was finally and unconditionally 
overruled so that jurisdiction over 
defendants was retained. 

Mo.—State ex rel. Reeves v. Brady, 
303 S.W.2d 22. 
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judgment of dismissal or nonsuit that the court 
entering the judgment have jurisdiction of the per¬ 
sons involved and over the subject matter. 39 - 20 

Strict formality is ordinarily not essential to the 
validity of a judgment or order of dismissal, and 
mere want of technical form will not render it either 
void or voidable, 40 and it has been held that the fact 
that an order of dismissal was not followed by a 
formal order in writing or by a judgment of dis¬ 
missal is immaterial; 41 but the order must conform 
to any statutory requirements relating to the con¬ 
tents of an order. 41 - 5 On the other hand, it has 
been held that a decision of the court dismissing 
an action for want of jurisdiction is a judicial act 
and that it must be in the form of a judgment, 42 
and that a judgment and not an order is the appro¬ 
priate mandate by which to dismiss a complaint. 43 

If plaintiff does not have standing entitling him 


to maintain suit, the appropriate decree is a dis¬ 
missal for want of merits, and not one for want of 
jurisdiction. 44 Where the basis of a special ap¬ 
pearance is improper venue, dismissal of the action 
for want of equity is improper, but the action 
should be dismissed simply for improper venue. 44 - 5 
Where a complaint is not in fact dismissed on the 
merits, judgment should not be entered that it is 
dismissed “on the merits,” 45 and a judgment ap¬ 
parently on the merits, dismissing the case, will not 
be regarded as a judgment of nonsuit on motion of 
defendant, as authorized by statute, where defend¬ 
ant has not made any such motion. 45 

Where defendant moves for a dismissal of an ac¬ 
tion on the ground of unreasonable neglect to prose¬ 
cute, and plaintiff objects to the sufficiency of the 
motion, and submits affidavits in opposition to it, 
plaintiff is entitled to have his objection and affi- 


39.20 Objection, to venue waived 
In an action on note secured by 
chattel mortgage, where service of 
process had been effected and per¬ 
sonal property seized and delivered 
to plaintiff under writ of claim and 
delivery and defendant had waived 
objection to venue by failing to press 
motion for change, superior court had 
jurisdiction so that judgment of non¬ 
suit for failure to prosecute was not 
void. 

N.C.—Wynne v. Conrad, 17 S.E.2d 514, 
220 N.C. 355. 

4a U.S.—Toledo Railways & Light 
Co. v. McMaken, D.C.Ohio, 17 F, 
Supp. 338. 

Apt and exact words 

An order of court, in order to con¬ 
stitute a dismissal or termination of 
litigation, need not contain apt and 
exact words to that effect, and it is 
sufficient if it appears from order 
made that all matters of which court 
has jurisdiction have been disposed 
of so that there remains no further 
relief to be awarded and no further 
jurisdiction to be exercised. 

Ark.—Fulk v. Gay, 205 S.W.Sd 24, 212 
Ark. 151. 

Action, held properly dismissed in its 
entirety 

Ky.—Bate v. Davis, 218 S.W.2d 958, 
309 Ky. 709. 

Action in forma pauperis 
Order of dismissal of action pros¬ 
ecuted in forma pauperis was not in¬ 
valid because it failed to recite that 
dismissal was without costs, since 
question might be determined by dis¬ 
trict court if attempt were made to 
tax costs against plaintiff. 

U.S.—Burgett v. TJ. S., C.C.A.I11., 80 
F.2d 151, 104 A.L.R. 167. 
Elimination of case from docket 
many years before held to have op¬ 
erated as a dismissal. 


Iowa.—Benjamin v. Jackson, 223 N. 

W. 383, 207 Iowa 581. 

Entry of nonappearance 
Where an action is dismissed for 
want of prosecution, the fact that no 
entry is made that plaintiff was call¬ 
ed and did not appear does not ren¬ 
der the judgment of dismissal in¬ 
valid. 

Tex.—Houston v. Jennings, 12 Tex. 
487. 

Equitable cross hill 

Although no formal decree was en¬ 
tered dismissing an equitable cross 
bill, the proceeding of the cause as 
an action at law had the legal effect 
of a denial of defendant’s right to 
be heard in equity. 

Or.—Obermeier v. Mortgage Co. Hol- 
land-America, 259 P. 1064, 123 Or. 
469, modified on other grounds 260 
P. 1099, 123 Or. 469, reheard 262 P. 
261, 123 Or. 469. 

General demurrer 
An order that, “on general motion 
to dismiss made, the case is hereby 
dismissed” is properly construed as 
an order sustaining a general demur¬ 
rer. 

Ga.—Dodson v. Southern R. Co., 73 
S.E. 834, 137 Ga. 583. 

Order striking case from docket is | 
regarded as a discontinuance thereof; 
where no reservation of the right to ] 
reinstate the case is contained in the j 
order. 

Ky.—Merrick v. Merrick, 71 S.W.2d 

4, 254 Ky. 145. 

18 C.J. p 1203 notes 38, 39. 

Orders construed as dismissals 

(1) Order that cause should be j 

“filed away.** ■ 

Ky.—Phillips v. Arnett, 175 S.W. 660, 

164 Ky. 426—Aikman v. South, 97 j 

5. W, 4, 29 Ky.L. 1201. j 

(2) Remanding case to rules for is- j 

suance of alias process. i 


Va.—Davis v. McCall, 113 S.E. 833, 
133 Va, 487. 

(3) Judgment on directed verdict 
for defendant, where plaintiff, who 
had burden of proof, failed to ap¬ 
pear. 

U.S.—Hineline v. Minneapolis Honey¬ 
well Regulator Co., C.C.A.Minn., 78 
F.2d 854. 

(4) The exclusion of a counterclaim 
as an issue. 

Ark.—Bertig Bros. v. Grooms Bros., 
262 S.W. 672, 164 Ark. 628. 
Reason for dismissal 

Proper dismissal of an action was 
not affected by reason given for dis¬ 
missal. 

Me.—Miller v. Ferrocarrill Del Facifi- 
co De Nicaragua, 18 A.2d 688, 137 
Me. 251. 

41. Wis.—Burnham Bros. Brick Co. 
v. Riesen, 203 N.W. 332, 186 Wis. 
523. 

4L5 N.D.—Mongeon v. Burkebile, 55 
N.W.2d 445, 79 N.D. 234. 

Compliance with statute held not 
shown 

N.D.—Mongeon v. Burkebile, supra. 

42. N.Y.—Consumers' Lumber Co. v. 
Lincoln, 233 N.Y.S. 530, 225 App. 
Div. 484. 

43. N.Y.—Allen v. Wolkoff, 166 N.Y. 
S. 1010. 

44. U.S.—General Inv. Co. v. New 
York Cent. R. Co., Ohio, 46 &Ct- 
496, 271 U.S. 228, 70 UEd. 926. 

44 J5 I1L—Tailby v. Tailby, 116 NJB. 
2d 83, 1 IlLApp.2d 17, 

45. N.Y.—Freeman v. U, S. Electric- 
Light Co., 13 N.Y.S. 93, 59 Hus 
341, 20 N.Y.Civ.Proc. 177. 

18 C.J. p 1203 note 36. 

46L Nev.—Danforth v. Danforth, 165 
P. 927, 40 Nev. 435. 
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davits recited in the order granting defendant's mo¬ 
tion. 47 Where the complaint is dismissed as to one 
of several defendants, the judgment should contain 
a recital to that effect. 48 An order of dismissal 
will not effect a dismissal as to defendants whose 
names are omitted in the decree of dismissal prop¬ 
er, where the names of other defendants are given. 49 

Grounds. According to some authorities a judg¬ 
ment or order of dismissal should state the grounds 
on which it is founded, 50 but according to other au¬ 
thorities it is improper to incorporate findings in a 
judgment of dismissal showing the reasons there¬ 
for. 51 The court is not, however, bound to an¬ 
swer specific points raised by counsel, if it grants a 
nonsuit. 52 

Entry. The mere assent of the trial court to the 
dismissal of an action without an ento r on the dock¬ 
et or the minutes does not effect a dismissal ; 53 and 
it has also been held that a mere entry on the trial 
docket that a cause is dismissed is not sufficient to 
accomplish a dismissal of the suit, 54 especially where 
the entry is erroneous. 55 Likewise, under some 


27 C.J.S. 

statutes an order of dismissal made inadvertently 
will not dispose of the action where no judgment 
of dismissal is entered thereon. 56 The mere fact 
that a court enters a judgment of dismissal after a 
minute order for dismissal is entered, but before it 
determines plaintiff’s motion to modify an order 
with respect to a requirement as to form and amount 
of security, is immaterial. 56 * 5 

Under some statutes an order granting a dismiss¬ 
al or nonsuit is effective for all purposes when en¬ 
tered in the clerk’s minutes, 57 except as to a dis¬ 
missal for failure of the complaint to state a cause 
of action; 57 * 5 and such an entry is as effective as a 
final judgment of dismissal entered in the judgment 
book. 58 The entry of a dismissal may be made by 
the clerk when delay in prosecution brings the case 
within a statute or valid court rule, 59 and such an 
entry is entitled to the force and effect of a judg¬ 
ment entered by the court itself. 60 

Where defendant has failed to enter up a judg¬ 
ment on non prosequitur or dismissal at the regular 
time, he may do so afterward by obtaining leave 


47. X.Y.—Paulson v. New Jersey, 
etc., R. Co.. 66 X.Y.S. 364, 54 App. 
Div. 189. 

48. X.Y.—Worthington Whitehouse, 
Inc., v. Tyler, 205 X.Y.S. 643, 123 
Misc. 534. 

48. Tex.—Hickman v. Swain, Civ. 
App., 210 S.W. 548. 

50. Ala.—State Bank v. Johnson, 
9 Ala. 367. 

Ark.—Pillow v. Wade, 31 Ark. 678. 
La.—Sierra v. Slort, 4 Mart. 5S7. 

18 C.J. p 1204 note 46* 

51. X.Y.—Lyon v. Union Mut. L. Ins. 
Co. f 17 X.Y.S. 756. 

Held not necessary 

It is not necessary for trial court 
to state reasons for granting a mo¬ 
tion to dismiss a suit. 

Ill.—Stice v. Xevin, 101 N.E.2d S73, 
344 Ill.App. 642. 

52. Pa.—Myers v. Girard Ins. Co., 26 
Pa. 192. 

53. Ala.—Corpus Juris Secundum 
cited in Ex parte Alphonse, 73 So. 
2d 727, 728, 261 Ala. 177. 

Tex.—Finck v. Nacogdoches Mercan¬ 
tile Co., Civ.App., 163 S.W. 590. 
Pencil entry on trial calendar 
When, on the call of a case for 
trial, defendant’s counsel moving to 
dismiss, the trial judge announced 
orally that the case was dismissed, 
struck it from the trial calendar, and 
made a pencil entry on the trial cal¬ 
endar that the case was dismissed, 
hut no order of dismissal was taken, 
and the pencil entry was not placed 
on the minutes, such proceedings were 
insufficient to dismiss the suit. 


Ga.—Athens Apartment Corporation 
v. Hill, 119 S.E. 631, 156 Ga. 437. 

54 . G a .—Dixon v. Minnesota Lumber 
Co., 64 S.E. 71, 132 Ga. 347. 

Pass off docket 

Where petition had been filed and 
defendant’s demurrer and certain mo¬ 
tions were pending and undisposed 
of, and judge at time maintained 
more than one docket, and defendant 
failed to raise question of dismissal 
prior to filing of his answer more 
than eleven years after entry, dock¬ 
et entry reciting that matter was to 
"pass off docket" did not effect a dis¬ 
missal. 

Mo.—Limpus v. Xew York Life Ins. 
Co., App., 226 S.W.2d 97. 

55. Minn.—Walsh v. Flour City Or¬ 
namental Iron Co., 196 N.W. 486, 
157 Minn. 396. 

18 C.J. p 1204 note 53. 

56. Cal.—McCallum v. Stull, 211 P. 
466, 59 C.A. 572. 

56.5 Cal.—Beyerbach v. Juno Oil Co,, 
265 P.2d 1, 42 C.2d 11, appeal dis¬ 
missed 74 S.Ct. 853, 347 U.S. 985, 
98 L.Ed. 1120. 

57. Cal.—McColgan v. Jones, Hub¬ 
bard & Donnell, 78 P.2d 1010, 11 C. 
2d 243. 

Fisher v. Eckert, 212 P.2d 64, 94 
C.A.2d 890. 

Formal entry 

Fact that statute was amended to 
make a judgment of nonsuit an ad¬ 
judication on merits unless court 
otherwise specified did not require 
formal entry of such judgment else¬ 
where than in minutes. 
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Cal.—Costa v. Regents of University 
of Cal., 229 P.2d 867, 103 CA_2d 
491. 

“Dismissal” or “nonsuit” 

The effectiveness for all purposes 
of orders entered in clerk’s minutes 
under statute authorizing dismissal 
of action or entry of judgment of 
nonsuit does not depend on whether 
word “dismissal" or word “nonsuit" 
is used, but in either event there is a 
“dismissal” within meaning of por¬ 
tion of statute relating to entry of 
dismissals. 

Cal.—McColgan v. Jones, Hubbard & 
Donnell, 78 P.2d 1010, 11 C.2d 243. 

57.5 Cal.—Lavine v. Jessup, 311 P.2d 
8, 48 C.2d 611. 

58. Cal.—Xelson v. Geiss, 7 P.2d 720, 
120 C.A. 247. 

59. Addition of improper words in 
entry may be stricken. 

Mass.—Hall v. Maloney, 168 X.E. 724, 
269 Mass. 228. 

Mere ministerial act 
D.C.—Nealon v. Davis, 18 F.2d 175, 
57 App.D.C. 133. 

Judge need not *be present 
Mass.—Hall v. Maloney, 168 N.E. 724, 
269 Mass. 228. 

Duty of clerk to make entry 
X.Y.—Balaka v. Stork Restaurant, 
Inc., 161 N.Y.S.2d 735, 3 A.D.2d 857. 

60. D.C.—Nealon v. Davis, 18 F.2d 
175, 57 App.D.C. 133. 

Mass.—Borst v. Young, 18 NJB.2d 544, 
302 Mass. 124. 

Final judgment equivalent to nonsuit 
Mass.—Hall v. Maloney, 168 N.E. 724, 
269 Mass. 228. 
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from the court for that purpose. 61 Where a judg¬ 
ment of dismissal for failure to comply with a 
rule for costs is insufficient as originally entered 
1,y the clerk, he has authority during the term to 
correct the defect and enter a proper judgment. 62 
A statutory provision for time of entry of a judg¬ 
ment by default does not apply where plaintiff fails 
to prosecute his original action and is nonsuited, 62 * 5 
and the proper entry to be made in such case is a 
judgment of nonsuit on motion of defendant. 62 * 10 

Xunc pro tunc order . The court may enter an 
order of dismissal nunc pro tunc so as to make the 
record speak the truth, 63 but it cannot enter as now 
for then an order which in fact was not previously 
made. 64 It has also been held that an order of dis¬ 
missal should not be entered nunc pro tunc when the 
effect of such an entry would prevent plaintiff or the 
beneficiary of the action from obtaining a reinstate¬ 
ment of the action so that he might proceed with it 
as a workman’s compensation proceeding. 65 The 
power to enter a judgment of dismissal nunc pro 
tunc is not limited to the term at which the dis¬ 
missal was ordered. 66 Where a judgment of dis¬ 
missal fails to include a judgment for costs prop¬ 
erly chargeable to plaintiff, the court may cause 
costs to be included by a nunc pro tunc order made 
at the same term. 67 
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Striking case from calendar. The mere striking 
of a matter or a case from the court calendar does 
not of itself constitute a dismissal of the action or 
proceeding. 67 * 5 

§ 73. -Dismissal Absolute or without 

Prejudice 

Generally, a dismissal of an action without prejudice 
indicates that there has been no decision of the case on 
the merits, and, conversely, a dismissal with prejudice 
indicates an adjudication on the merits of the case. 

Dismissals of actions without prejudice ordinarily 
indicate that such judgments of dismissal affect no 
right or remedy of the parties and that there has 
been no decision of the case on the merits. 68 The 
right to dismiss without prejudice should be ex¬ 
ercised in the light of the surrounding circumstanc¬ 
es and within the sound discretion of the court. 68 * 5 
A statute authorizing dismissal of an action with¬ 
out prejudice has as its purpose to authorize and to 
permit trial courts to have and exercise control of 
proceedings in actions over which they have juris¬ 
diction. 68 - 10 

Although it has been held that a dismissal with¬ 
out prejudice is not a proper practice in an ac¬ 
tion at law, 69 in most jurisdictions where the dis- 


€1. U.S.—Griswold v. Hill, C.C.N.Y., 
11 F.Cas.No.5.S34, 1 Paine 483. 

S.C.—Moses v. Boney, 10 S.C.L. 38. 

18 C.J. p 1204 note 50. 

€2. Tex.—Edwards v. Middleton, 66 
S.W. 570, 28 Tex.Civ.App. 316. 

62.5 R.I.—Giarrusso v. Brown & 
Sharpe Mfg. Co., 50 A.2d 72, 72 R- 
I. 229. 

62.10 R.I.—Giarrusso v. Brown & 
Sharpe Mfg. Co., supra. 

Waiting 1 period not required 

In such case there is no necessity 
for entry of a decision and waiting 
seven days after default before en¬ 
tering judgment for reason that there 
is no review of a default. 

R.I.—Giarrusso v. Brown & Sharpe 
Mfg. Co., supra. 

63. Ariz.—Wood’s Pharmacy v. Ken¬ 
ton, 68 P.2d 705, 50 Ariz. 53. 
Correction of order nunc pro tunc 

held proper. 

Ky.—Louisville, H. & St. L. Ry. Co. v. 
Kessee, 103 S.W. 261, 31 Ky.L. 617, 
followed in Louisville, H. & St. L. 
Ry. Co. v. Foulks, 103 S.W. 266, 31 
Ky.L. 632 and Louisville, H. & St. 
L. Ry. Co. v. Dickinson, 103 S.W. 
265, 31 Ky.L. 633. 

64. Ariz.—Wood’s Pharmacy v. Ken¬ 
ton, 68 P.2d 705, 50 Ariz. 53. 

Searing of proof 

Court, after ordering entry nunc 
pro tunc of judgment of dismissal 


had right to hear proof that suit had 
not been dismissed. 

Tex.—Johnson v. Haight, Civ.App., 
33 S.W.2d 510, error refused. 

65. Minn.—Walsh v. Flour City Or¬ 
namental Iron Co., 196 NVW. 486, 
157 Minn. 396. 

66. Ill.—Barnett v. Werner, 142 N.E. 
2d 830, 13 IllA.pp.2d 494. 

Tex.—Johnson v. Haight, CivApp., 33 
S.W.2d 510, error refused. 

67. Ill.—Marine Bank v. Mailers, 58 
Ill.App. 232. 

67.5 Minn.—Jasperson v. Jacobson, 
27 N.W.2d 788, 224 Minn. 76. 

H.Y.—Moskowitz v. Moskowitz, 54 N. 
Y.S.2d 67, 269 App.Div. 710. 

68. Cal.—Fleishbein v. Western Au¬ 
to Supply Agency, 65 P.2d 928, 19 
C.A2d 424. 

Miss.—Williams v. Mid-South Paving 
Co., 25 So.2d 792, 200 Miss. 103. 
2ST.Y.—Orlowski v. Metropolitan Life 
Ins. Co., 91 N.Y.S.2d 129, 275 App. 
Div. 989, appeal dismissed 88 N.E. 
2d 721, 300 N.Y. 487. 

Prosswimmer v. Prosswimmer, 50 
N.Y.S.2d 46, 182 Misc. 807. 

N.D.—in re Tooz’ Estate, 37 N.W.2d 
493, 76 N.D. 492. 

Sffect of nonsuit 

A judgment of dismissal is a final 
disposition of a particular case, but 
it is not a bar to the cause of action 
therein described. It is not a judg¬ 
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ment on the merits. It has the effect 
of a nonsuit. 

Mass.—Guild v. Cohen, 168 N.E. 725, 
269 Mass. 241. 

Sight to bring action expressly pre¬ 
served 

Wash.—Ness v. Bender, 138 P.2d 864, 
18 Wash.2d 243. 

68.5 Ohio.—Gray v. Gray, App., 142 
N.E.2d, 552. 

Sound and reasonable discretion. 

Rule relating to involuntary dis¬ 
missal contemplates that trial court 
should on consideration of causes for 
dismissal exercise sound and reason¬ 
able discretion in accordance with 
accepted legal principle in determin¬ 
ing whether judgment of dismissal 
should be with or without prejudice. 
N.J.—Spencer v. Steel, 93 A2d 225, 
23 N.J.Super. 504. 

Wide discretion 

Court has wide discretion in deter¬ 
mining whether dismissals shall be 
with or without prejudice. 

Minn.—Falkenstein v. Braufraan, 88 
N.W.2d 884, 251 Minn. 444. 

68.10 Kan.—Fletcher v. Securities 
Acceptance Coip., 231 P,2d 249, 171 
Kan. 215. 

69. I1L—Durham v. Stubbing^, 111 
IllApp. 10. 

Tenn.—Dodd v. Nashville, etc^ R. COu, 
110 S.W. 588, 120 Tenn. 440. 

18 C.J. p 1201 note 99. 
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missal is based on some ground not going to the j 
merits of the case, a decree or order should not be j 
made precluding the party from again litigating a j 
question touching the merits, 70 and a dismissal j 


which is not on the merits is usually treated as be¬ 
ing without prejudice, although not so stated in the 
order. 71 

Kence, the dismissal should be without prejudice 


Common-law court* 

(1) At common law, practice of dis¬ 
missal ‘'with prejudice” or “without 
prejudice” did not exist. 

Tenn.—Long: v. Kirby-Smith, App., 
292 S.W.2d 216. 

(2) Common-law courts do not have 
jurisdiction, like courts of equity, to 
enter decrees dismissing actions 
“without prejudice” to plaintiff's 
right to sue defendant again on same 
cause, or “with prejudice” to such 
right, and words “with prejudice” as 
contained in an order would have to 
be disregarded as surplusage. 

Tenn.—Long v. Kirby-Smith, supra. 

(3) A nonsuit “without prejudice” 
is unknown to law except in those 
cases where plaintiff has right to in¬ 
stitute another suit on same cause 
of action. 

Tenn.—Taylor v. Ottinger, 249 S.W. 
2d 899, 193 Tenn. 688. 

70. U.S.—Lincoln Gas & Electric 
Light Co. v. City of Lincoln, Neb., 
39 S.Ct 454, 250 U.S. 256, 63 L.Ed. 
968. 

Columbia Casualty Co. v. Thom¬ 
as, C.C.A.Fla., 101 F.2d 151—Gray 
v. City of Santa Fe, C.C.A.N.M., 89 
F.2d 406—Hineline v. Minneapolis 
Honeywell Regulator Co., C.C.A. 
Minn., 78 F.2d 854—Shaw v. Birk, 
C.C.A.Tex., 67 F.2d 851. 

Philipbar v. Derby, D.C.N.Y., 11 
F.Supp. 709, affirmed, C.C.A., 85 F. 
2d 27. 

Ark.—Thomas v. American Radio & 
Television, Inc., 312 S.W.2d 183. 

Cal.—Corpus Juris cited in Everts v. 
Blasehko, 61 P.2d 776, 777, 17 C.A. 
2d 188. 

Colo.—Wagner v. Way, 199 P. 419, 70 
Colo. 260. 

Fla.—State ex rel. Landis v. Harris, 
163 So. 237,120 Fla. 555. 

Ga.—Hubbard v. James, 1 S.E.2d 436, 
187 Ga. 568. 

Idaho.—Stearns v. Strom, 195 P.2d 
337, 68 Idaho 392. 

Kan.—Schaefer v. Milner, 219 P.2d 
663. 169 Kan. 324. 

Ky.—American Surety Co. of New 
York v. Funk Fund’s Alleged Trus¬ 
tee, 72 S.W.2d 64, 254 Ky. 660. 

La.—Catalano v. Pritchard, 140 So. 
100, 19 La.App. 262—Smardon v. 
Broussard, 6 La-App. 579. 

Mass.—Jones v. Jones, 7 N.E.2d 
1015, 297 Mass. 198—Chamberlain 
v. James, 200 N.E. 361, 294 Mass. 1. 
Mich.—Mitchell v. Hines, 9 N.W.2d 
547, 305 Mich. 296. 

Minn.—Todd v. Mayer, 188 N.W. 735, 
152 Minn. 556. 

HI.—Bowman ▼. Bambara, 100 A.2d 
357, 28 NJT.Super. 92—Tsibikas v. 


Morrof, €8 A.2d SS9, 5 N.J.Super. 
306. 

Ross v. C. D. Mallory Corp., 37 
A.2d 766. 132 N.J.Law 1. 

N.Y.—Watkins v. Pacific Finance Cor¬ 
poration, 20 N.Y.S.2d 599, 259 App. 
Div. 685. 

Buchfuhrer v. Tantleff, 112 N.Y. 
S.2d 69, 200 Misc. 1117—Bank of 
N. Y. v. Public Nat. Bank & Trust 
Co., S2 N.Y.S.2d 694, 195 Misc. 812, 
affirmed 90 N.Y.S.2d 701, 275 App. 
Div. 932, appeal denied 92 N.Y.S.2d 
310, 275 App.Div. 1035, and modi¬ 
fied on other grounds 99 N.Y.S.2d 

551, 277 App.Div. 963, judgments 
denied 93 N.E.2d 71, 301 N.Y. 503 
—Labbate v. Labbate, 69 N.Y.S.2d 
867, 1S9 Misc. 447—Doughty v. Pal- 
Iissard, 3 X.Y.S.2d 452, 167 Misc. 
55. 

Burnstine v. Reddy, 107 N.Y.S. 
626. 

N.D.—Kruger v. Maercklein, 195 N. 

W. 511, 50 N.D. 287. 

Ohio.—Gray v. Gray, App., 142 N.E.2d 

552. 

Okl.—Cadwell v. Ryan, 86 P.2d 282, 
184 Okl. 174—Cook v. Search, 226 
P. 1039, 100 Okl. 45. 

Or.—Higinbotham v. Wolford, 198 P. 
923, 101 Or. 53. 

S.D.—Hovers tad v. First Nat. Bank & 
Trust Co., 74 N.W.2d 48, 56 A.L.R. 
2d 938. 

Tex.—McMinn v. Department of Pub¬ 
lic Safety, Civ.App., 307 S.W.2d 283 
—Abdou v. Sunny State Distribut¬ 
ing Co., Civ.App., 223 S.W.2d 341- 
Hood v. Glenn, Civ.App., 98 S.W. 
2d 1036—Real Estate-Land Title & 
Trust Co. v. Dildy, Civ.App., 92 S. 
W.2d 318, error refused—Davis v. 
'Wichita State Bank & Trust Co., 
Civ.App., 286 S.W. 584. 

Va.—Hamilton v. Goodridge, 178 S. 
E. 874, 164 Va. 123. 

Wash.—Wagner v. Puget Sound Pow¬ 
er & Light Co., 248 F.2d 1084, 41 
Wash. 2d 306—Zucker v. Nadreau, 
214 P.2d 652, 35 Wash.2d 735— 
Corpus Juris quoted in Peterson v. 
Parker, 275 P. 729. 730, 151 Wash. 
392. 

18 C.J. p 1201 note 1. 

Failure to plead further 
Words “with prejudice” should 
have been omitted from judgment dis¬ 
missing action at plaintiff's cost on 
plaintiff's failure to plead further aft¬ 
er defendant’s motion to strike from 
amended petition had been sustained, 
since judgment was not on merits. 
Ohio.—Bolser v. Arnold, 55 N.E.2d 
139, 73 Ohio App. 133. 

Insufficient complaint 

In action to foreclose mechanic’s 
lien, in view of contractor’s offer of 
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proof of excuse for nonperformance, 
and in view of stipulation to reinstate 
owner's counterclaims for damages in 
event of reversal or modification, con¬ 
tractor was entitled to have his in¬ 
sufficient complaint dismissed with¬ 
out prejudice, rather than on mer¬ 
its. 

N.Y.—Abinet v. Mediavilla, 169 N.Y 
3.2 d 231, 5 A.D.2d 679. 

Opportunity to cure defects in plead¬ 
ing 

Improper pleading of measure of 
damages or any other defects in 
pleading of an amendable character 
would not warrant dismissal with 
prejudice as to a plaintiff who has 
a cause of action, where no specific 
opportunity to cure such defects by 
amendment has been accorded. 

Okl.—Fife v. Jackson Material Co., 
125 P.2d 175, 190 Okl. 500. 

State interested party 
Under a statute inhibiting dismiss¬ 
al of an action for want of prosecu¬ 
tion wherein the state is an inter¬ 
ested party and in which the attorney 
general appears as attorney of rec¬ 
ord for the state, a judgment dis¬ 
missing a cause of action with preju¬ 
dice wherein the state is an inter¬ 
ested party within the terms of the 
statute is void. 

Okl.—Lever v. State, 11 P.2d 498, 157 
Okl. 162. 

Transferred suit 

A suit, filed in district court which 
had transferred plaintiff's previous 
suit therein on same cause of action 
to another district court after sus¬ 
taining defendants’ pleas of privilege, 
should have been dismissed with 
prejudice to plaintiff’s right to file 
another such suit in district court 
wherein previous suits were brought, 
but without prejudice to his right to 
file suit in such other district court 
Tex.—-Richardson v. Mohon, Civ.App., 
157 S.W.2d 655. 

Where both parties have not rest¬ 
ed, practice of ordering a dismissal 
with prejudice is disapproved. 

Minn.—Krzyzaniak v. Maas, 233 N.W. 
595, 182 Minn. 83. 

71. N.Y.—R. C. Schindler, Inc., v. 
Kahn, 277 N.Y.S. 674, 154 Misc. 582. 

Brenner v. Puchall & Co., 9 N. 
Y.S.2d 777. 

Wash.—Corpus Juris quoted in Peter¬ 
son v. Parker, 275 P. 729, 730, 151 
Wash. 392. 

18 C.J. p 1202 note 2. 

Construction, of court rule 

Court rule that every dismissal of 
an action, whether by court or other* 
wise, shall be held to be with preju¬ 
dice, unless differently ordered by 
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where the dismissal is based on the prematurity of the mistaken assumption of a fact which does not 
the bringing of the action, 72 a defect of the par- exist, but which is the only ground relied on. 7 ^ 
ties, 73 on improper joinder of serveral causes of 

action against several defendants, 74 on plaintiff’s Likewise, the dismissal should be without preju- 
failure to make necessary allegations in his plead- dice where the defense that an action is brought 
ings due to mistake, 75 or on the fact that plaintiff in bad faith and in fraud of another's rights is set 
is a public enemy; 76 where a joint action is improp- up and established ; 80 where there is a disobedience 
erlv brought to recover damages for which the sev- by plaintiff of an order concerning the proceedings 
eral plaintiffs may sustain separate actions; 77 where in the action; 81 where plaintiff failed to reply to de- 
the court is without jurisdiction to entertain the fendant’s pleas according to a rule entered ; 82 when 
suit; 78 where dismissal is without notice or oppor- an action is not being prosecuted with diligence and 
tunitv to be heard; 78 - 5 or where relief is sought on good faith; 83 where plaintiff fails to appear, and de¬ 


court, must be given a reasonable con¬ 
struction. 

Colo. —Howell v. Goldberg, 56 P.2d 
1330, 98 Colo. 412. 

Involuntary nonsuit not final 

An order of involuntary nonsuit is 
not a final determination of case on 
its merits. 

S.C.—Jones v. South Carolina Power 
Co., 18 S.E.2d 336, 198 S.C. 380. 

Zn equity cases, under codes abol¬ 
ishing distinction between law and 
equity, a dismissal without findings 
of fact and conclusions of law must 
be regarded as a nonsuit. 

N.T.—Nelson v. Ryan, 225 N.Y.S. 338, 
222 AppJDiv. 754. 

72. U.S.—Southern Surety Co. v. 
Sheldon, C.C.A.Cal., 33 F.2d 289, cer¬ 
tiorari denied 50 S.Ct. 152, 280 U. 
S. 60 7, 74 L.Ed. 650. 

D.€.—Werber v. Atkinson, Mun.App., 
84 A.2d 111. 

Ky.—Bate v. Davis, 218 S.W.2d 958, 
309 Ky. 709. 

La.—Manuel v. Deshotels, 107 So. 478, 
160 La. 652. 

Wade v. Welch, App., 8 So .2d 128 
—Armistead v. Haney, 6 La.App. 
132. 

N.Y.—Boffe v. Consolidated Telegraph 
& Electrical Subway Co., 157 N.Y.S. 
318, 171 App.Div. 392, affirmed 123 
N.E. 856, 226 N.Y. 654. 

Ansher v. Dichter, 153 N.Y.S.2d 

1022. 

73. Ky.—Hovermale v. Central Ky. 
Natural Gas Co., 282 S.W.2d 136— 
Lyons’ Adm’r v. Greenblatt, 281 S. 
W. 487, 213 Ky. 567—Farley v. Ald- 
erson, 227 S.W. 1005, 190 Ky. 632. 

N.C.—Greenleaf Johnson Lumber Co. 
v. Valentine, 102 S.E. 774, 179 N.C. 
423. 

18 C.J. p 1 202 note 3. 

Bights of others 

If court cannot determine contro¬ 
versy between parties before it with¬ 
out prejudicing rights of others, 
court, under civil code must dismiss 
action without prejudice. 

Ky.—Morgan County v. Governor of 
Kentucky, 156 S.W.2d 498, 288 Ky. 
532. 

74. Ark.—Burgett v. Allen, 16 S.W. 
573, 54 Ark. 560. 


75. N.Y.—Fava v. Rasweiler, 109 N. 
Y.S.2d 71, 279 App.Div. 770. 

Portnow v. La Rosa, 78 N.Y.S.2d 
583, 190 Misc. 695—Blank v. Long- 
enberger, 231 N.Y.S. 79, 133 Misc. 
32. 

Klausner v. Rosenworcel, 123 N. 
Y.S.2d 279. 

76. Ky.—Hoskins v. Gentry, 2 Duv. 
285. 

77. Ky.—Paducah v. Allen, 49 S.W. 
343, 20 Ky.L. 1342. 

Okl.—Fife v. Jackson Material Co., 
125 P.2d 175, 190 Okl. 500. 

Class suit 

Where it was determined that tax¬ 
payers who sought to enjoin collec¬ 
tion of allegedly illegal assessment 
were not entitled to relief as a class 
in their class suit, suit would be dis¬ 
missed without prejudice to individu¬ 
als’ rights to institute suits individu¬ 
ally. 

Tex.—City of Arlington v. Cannon, 
271 S.W.2d 414, 153 Tex. 566. 

78. U.S.-—Meyer v. Kansas City 
Southern Ry. Co., C.C.A.N.Y., 84 F. 
2d 411, certiorari denied 57 S.Ct. 
233, 299 U.S. 607, 81 L.E&. 448. 

Ala.—Brock v. Harris, 42 So.2d 39, 
34 Ala.App. 593. 

Fla.—Welch v. State, 95 So. 751, 85 
Fla. 264. 

Mo.—Hayman v. Southern Pac. Co., 
278 S.W.2d 749. 

N.Y.—Johnson v. Johnson, 92 N.Y.S. 

2d 517, 196 Misc. 487. 

Pa.—-Hoak v. Unger, 18 A.2d 105, 143 
Pa.Super. 389. 

Sullivan v. Dunbar, Com.Pl., 31 
North.Co. 378, 

Tex.—Abdou v. Sunny State Distrib¬ 
uting Co., Civ.App., 223 S.W.2d 341. 
18 C.J. p 1202 note 7. 

78J> Mo.—Healer v. Kansas City 
Public Service Co., 251 S.W.2d 66. 

Levee Dist No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

Irrespective of what judgment shows 
Such a dismissal is not with prej¬ 
udice irrespective of whether judg¬ 
ment of dismissal so shows. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 


Dismissal held with prejudice, 
where plaintiff’s attorney was notified 
by clerk that case was old and inac¬ 
tive and would be taken up for dis¬ 
position. 

Mo.—Levee Dist No. 4 of Dunklin 
County v. Small, supra. 

78. U.S.—Farnham v. U. S., Ct.Cl., 
36 S.Ct 427, 240 U.S. 537, 60 L.Ed. 
786. 

Mich.—Chandler v. Jenks, 15 N.W. 
60, 50 Mich. 151. 

SO. Ind.—Loomis v. Donovan, 17 
Ind. 198. 

81. U.S.—Momand v. Paramount 
Publix Corporation, C.C.A.OkI., 88 
F.2d 578. 

Ky.—Page v. Utterback, 267 S.W. 
242, 206 Ky. 388. 

Okl.—Commonwealth Co. v. Lowen- 
haupt, 66 P.2d 1064, 179 Okl. 557- 
Cook v. Search, 226 P. 1039, 100 
Okl. 45. 

Wash.—Vistad v. Luketa, 279 P.2d 
922, 46 Wash.2d 213. 

82. HI.—People v. Reuter, 88 HI- 
App. 586. 

83. Kan.—Lewis v. Casto, 16 F.2d 
548, 136 Kan. 442. 

N.Y.—Girardon v. Foa, 141 N.Y.S.2d 
586, 286 AppJDiv. 809—Seraflni v. 
Stento, 31 N.Y.S.2d 20, 262 App. 
Div. 590. 

Notwithstanding words used 

(1) Dismissal on motion by court 
of cause of action because standing 
for more than year without service 
of process was “dismissal for want 
of prosecution," and did not bar sub¬ 
sequent suit notwithstanding addi¬ 
tion of words “with prejudice” which 
determined nothing as to rights of 
parties. 

U.S.—Pueblo De Taos v, Archuleta, 
C.CJLN.M., 64 F.2d 807. 

(2) An order dismissing action for 
want of prosecution must be con¬ 
strued as dismissal without preju¬ 
dice, as authorized by statute, even 
though words “without prejudice” 
do not appear in order. 

—CL L T. Corp. v. Teague, 169 
S.W.2d §93, 293 Ky. 521. 

Judicial determination of negligence 
ox* laches 

When a cause is dismissed for 
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fendant does not file a counterclaim or set-oft; 5,4 r utes a dismissal without any specification by the 
where a case is regularly called for trial and plain- court that the dismissal is without prejudice, is a 
tiff refuses to proceed with the trial;- 0 where a j dismissal with prejudice, 59.10 and a court rule pro- 
demurrer to the petition is sustained: 5 ® where the ! viding that rules shall be liberally construed, does 
court has sustained a demurrer to the evidence and J not authorize a disregard of such a statute. 89 * 10 
overruled a motion for a new trial ; ST or, under a j Where the cause of action is founded on an ille- 
statute expressly so providing, where plaintiff does ga j contract 90 or the case made by plaintiff’s plead- 
not prove his cause of action. 88 j n g S shows no cause of action and plaintiff does not 

A dismissal with prejudice is an adjudication on or cannot amend, 91 or where the cause was regular- 
the merits of the case, 8 ® and it should be employed 3y tried on the evidence, 9 - 1 the dismissal should be 
sparingly and with caution. 89 ' 5 Under some stat- absolute. Under some court rules, where plaintiff's 


want of prosecution, while there is | 
usually no determination on its mer-1 
its, court, in entering an order of j 
dismissal, makes a judicial determi¬ 
nation that plaintiff had been guilty j 
of negligence or laches in prosecut¬ 
ing action. 

Ill.—Laraons & Co. v. American Cast 
Iron Pipe Co., 38 N.E.2d 779, 312 
Ill-App. 573. 

Where plaintiff presumptively aban¬ 
doned cause of action 
Wash.—Gnash v. Saari, 240 P.2d 930, 
40 Wash.2d 59. 

84. Iowa.—Galloway v. Hobson, 220 
N.W. 74, 206 Iowa 507. 

Okl.—Lever v. State, 11 P.2d 498, 157 
Okl. 162. 

Tex.—R. B. George Machinery Co. v. 
City of Midland, Com.App., 29 S. 
W.2d 966. 

Federal Royalties Co. v. Mc- 
Knight, Civ.App., 77 S.W.2d 542— 
Liberty Yeast Corporation v. Gott¬ 
lob, Civ.App., 297 S.W. 592—Scar¬ 
borough v. Ward, Civ.App., 219 S. 
W. 505. 

18 C.J. p 1202 note 10. 

Only proper judgment 

(1) Where plaintiff failed to ap¬ 
pear, only proper judgment was one 
dismissing case for want of prosecu¬ 
tion without prejudice. 

Tex.—Parr v. Chittim, Com.App., 231 
S.W. 1079. 

Callihan v. Colorado Nat. Bank, 
Civ.App., 58 S.W.2d 143—Scarbor¬ 
ough v. Bradley, Civ.App., 256 S.W. 
349—Commercial Credit Co. v. Wil¬ 
son, Civ.App., 219 S.W. 298—Amer¬ 
ican Surety Co. v. Thach, Civ.App., 
213 S.W. 314. 

18 C.J. p 1202 note 10 CaL 

(2) This is also true where plain¬ 
tiff is without notice of any cross 
action. 

Tex.—Commercial Credit Co. v. Wil¬ 
son, supra. 

85* Kan.—Clark v. Dekker, 23 P. 956, 
43 Kan. 692. 

86* Ky.—Commonwealth v. Wood, 16 
Ky.L. 446. 

87- Kan.—National Hotel Co. v. 
Crane Bros. Mfg. Co., 31 P. 682, 
50 Kan. 49, following Ashmead v. 
Ashmead, 23 Kan. 262. 

88. La.—South Louisiana Land Co. 


v. Waterhouse, 54 So. 941, 128 La. 
45S. 

IS C.J. p 1202 note 14. 

89. U.S.—Pueblo de Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807. 

Ariz.—Corpus Juris Secundum quoted 
in De Graff v. Smith, 157 P.2d 342, 
345, 62 Ariz. 261. 

D.C.—Owen v. Simons, Mun.App., 134 
A. 2d 92. 

Kan.—Pulley v. Chicago, R. I. & P. 

Ry. Co., 251 P. 1100, 122 Kan. 269. 
Mont.— Corpus Juris Secundum quot¬ 
ed in Schuster v. Northern Co., 257 
P.2d 249, 254, 127 Mont. 39. 
Well-recognized legal import 

Term “with prejudice** in a dis¬ 
missal with prejudice has a well- 
recognized legal import; it is con¬ 
verse of term “without prejudice” 
and is as conclusive of rights of par¬ 
ties as though suit had been prose¬ 
cuted to a final prosecution adverse 
to complainant. 

Ill.—Gonzalez v. Gonzalez, 127 N.E. 

2d 673, 6 Ill.App.2d 310. 

N.J.—Mayflower Industries v. Thor 
Corp., 86 A. 2d 293, 17 N.J. Super. 
505, appeal dismissed 89 A.2d 277, 
20 N.J.Super. 39. 

89.5 N.J.—Bowman v. Bambara, 100 
A.2d 357, 28 N.J.Super. 92—May¬ 
flower Industries v. Thor Corp., 86 
A.2d 293, 17 N.J.Super. 505, appeal 
dismissed 89 A.2d 277, 20 N.J.Su¬ 
per. 39. 

89.10 Miss.—Ross v. Milner, 12 So. 

2d 917, 194 Miss. 497. 

Mo.—Hannibal v. St. Louis Public 
Service Co., App., 200 S.W.2d 568. 

89.15 Mo.—Hannibal v. St. Louis 
Public Service Co., supra. 

90. Tex.—Pictorial Review Co. v. 
Pate, Civ.App., 185 S.W. 309. 

Wash.—Nance v. Valentine, 169 P. 
862, 99 Wash. 323. 

91. U.S.—U. S. v. Erie R. Co., Pa., 
31 S.Ct. 392, 220 U.S. 275, 55 L.Ed. 
464. 

N.J.—Oltarsh v. National Velvet 
Corp., 84 A.2d 655, 16 N.J.Super. 
355. 

N.Y.—Poliak v. Dodge Mfg. Co., 141 
N.Y.S. 1104, 80 Misc. 182. 

Wash.—Vistad v. Luketa, 279 F.2d 
922, 46 Wash.2d 213. 
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W.Va.—State v. Baltimore, etc., R. 
Co., 23 S.E. 677, 41 W.Va. SI. 

92. U.S.—U. S. v. Board of Com’rs 
of Grady County, Okl., C.C.A.Okl., 
54 F.2d 593. 

D.C.—Wade v. Union Storage & 
Transfer Co., Mun.App., 58 A.2d 
493. 

N.Y.—Rotberg v. Hebron, 157 N.Y.S. 

7S8, 94 Misc. 225. 

Absence of motion by plaintiff 
Where on trial it is determined 
that plaintiff is not entitled to relief 
claimed, under some statutes court 
is not authorized to dismiss case 
without prejudice, except on motion 
of plaintiff. 

Or.—Wolke v. Schmidt, 228 P. 921, 
112 Or. 99. 

After final judgment 

Where a final judgment is rendered 
against plaintiff and in favor of de¬ 
fendant, the trial court is without 
jurisdiction to dismiss the cause 
without prejudice to future action, 
on the motion of plaintiff made with¬ 
out the judgment being first vacated 
by proper proceedings. 

Okl.—Sanders v. Provine, 36 P.2d 855, 
169 Okl. 203. 

Discretion of court 

(1) Where at the close of plain¬ 
tiff’s case there is no apparent pros¬ 
pect that necessary proof to sustain 
his case could ever be adduced, a re¬ 
fusal to qualify decree of dismissal 
by making it without prejudice is 
within discretion of court. 

U.S.—Board of Com’rs of San Miguel 
County, N. M., v. Cowan, C.C.A.N. 
M., 22 F.2d 409. 

(2) It is proper, however, for court 
to order a dismissal without preju¬ 
dice even where a trial is had on mer¬ 
its. 

Tenn.—Brown v. Brown, 72 S.W. 2d 
557, 167 Tenn. 567. 

(3) Accordingly, where it appears 
probable that in a new suit relief 
may be had or that evidence not now 
attainable may be produced, the court 
will, on application, incline to dis¬ 
miss the bill without prejudice, if 
complainant is guilty of no negli¬ 
gence or bad faith. 

Tenn.—Brown v. Brown, supra. 

18 C.J. p 1202 note 14. 
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motion to dismiss without prejudice is denied and 
the court dismisses the action, such dismissal is 
with prejudice. 93 Under the practice in some juris¬ 
dictions, when a plaintiff who has lost his right to 
dismiss without prejudice, and who, under the 
pleadings, has the burden of proof, fails or refuses 
to proceed to trial, the proper course for the court 
to pursue is to enter a judgment of dismissal with 
prejudice. 94 

If the dismissal is absolute where it should be 
without prejudice, 95 or if it is without prejudice 
when it should be on the merits, 96 the judgment 
may be corrected on appeal, even though complain¬ 
ant does not urge the error. 97 Where the statu¬ 
tory period allowed for the amendment of an order 
inadvertently made has not yet expired, an order dis- 
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missing a cause with prejudice may be vacated by 
the trial court and an amended order as of the date 
of the original order entered dismissing the action 
without prejudice. 98 

Counterclaims and interventions may be dismissed 
without prejudice where there has not been a trial 
thereof on the merits." 

§ 74. - Conditions 

Where warranted by the circumstances, the court, 
in its discretion, may make a dismissal or nonsuit con¬ 
ditional on the plaintiff’s noncompliance with the terms 
imposed by its order. 

Although the circumstances of the particular case 
may be such as to make a conditional order of dis¬ 
missal or nonsuit improper, 1 as a general rule the 


Dismissal at close of case 
Where it was obvious that dis¬ 
missal of complaint at close of plain¬ 
tiff’s case was not on merits, but nei¬ 
ther decision nor judgment contained 
words “without prejudice” or equiv¬ 
alent expression, dismissal w T as held 
to be in legal effect a dismissal on 
merits, as long as judgment stood 
unamended. 

X.T.—Assalone v. Hazel, 276 N.Y.S. 
639, 243 App.Div. 176. 

93. Colo.—Greene v. Wilson, 11 P. 
2d 225, 90 Colo. 562. 

94. U.S.—Hineline v. Minneapolis 
Honeywell Regulator Co., C.C.A. 
Minn., 78 F.2d 854. 

Iowa.—Patterson v. Union Pac. R. 

R., 49 N.W.2d 820, 242 Iowa 1273. 
Mont.—Corpus Juris Secundum quot¬ 
ed in Schuster v. Northern Co., 257 
P.2d 249, 254, 127 Mont. 39. 
Discretion held not abused 
Under circumstances shown by rec¬ 
ord on appeal after dismissal of cause 
with prejudice after denial of mo¬ 
tion for continuance and motion for 
nonsuit, trial court did not abuse dis¬ 
cretion in denying motions or in dis¬ 
missing bill with prejudice. 

Mich.—Reed v. Burton Abstract & 
Title Co., 73 N.W.2d 828, 344 Mich. 
375. 

Withdrawal from case 
Under Minnesota practice, plain¬ 
tiff, who has lost right to dismiss 
without prejudice and has burden of 
proof, by withdrawing from case, 
waives trial and impliedly consents 
to judgment of dismissal with preju¬ 
dice. 

U.S.—Hineline v. Minneapolis Honey¬ 
well Regulator Co., C.C.A.Minn., 78 
IP.2d 854. 

Dismissal of second action 
Rule authorizing clerk on request 
of adversary party to dismiss suit 
for lack of prosecution by party seek¬ 
ing affirmative relief and failing to 
appear on return day limits authority j 


of clerk on first or preliminary call 
before clerk to dismiss without prej¬ 
udice, and does not prevent court, in 
the exercise of its inherent power to 
dismiss for want of prosecution, from 
ordering dismissal with prejudice for 
want of prosecution of a second ac¬ 
tion which was instituted after dis¬ 
missal of first action for want of 
prosecution and on return of which 
second action, plaintiff failed to ap¬ 
pear on first and second call of cal¬ 
endar. 

D.C.—Jarcy v. Griffith, Mun.App., 65 
A.2d 919. 

95. U.S.—Gregory v. Boston Safe- 
Deposit, etc., Co., Mass., 12 S.Ct. 
783, 144 U.S. 665, 36 L.Ed. 585. 

Harrison v. New York Farmers’ 
L. & T. Co., Tex., 94 F. 728, 36 C. 
C.A. 443. 

Mich.—Levandowski v. Althouse, 99 
N.W. 786, 136 Mich. 631. 

96. Tenn.—Dodd v. Nashville, etc., 
R. Co., 110 S.W. 588, 120 Tenn. 
440. 

18 C.J. p 1202 note 19. 

97. U.S.—Harrison v. New York 
Farmers’ L. & T. Co., Tex., 94 F. 
728, 36 C.C.A. 443. 

98. Ariz.—Wood’s Pharmacy v. Ken¬ 
ton, 68 P.2d 705, 50 Ariz. 53. 

99. La.—Erskine v. Gardiner, 110 
So. 97, 162 La. 83. 

Hodges v. General Motors Ac¬ 
ceptance Corporation, App., 141 So, 
783. 

18 C.J. p 1202 note 21. 

1. I1L—Myers v. Myers, 94 N.E.2d 
100, 341 Ill.App. 406. 

La.—Senseley v. First Nat. Life Ins. 

Co., 16 So.2d 906, 205 La. 61. 
N.Y.—Cooperman v. Princeton Realty 
Corp., 161 N.Y.S.2d 503, 3 AJD.2d 
850—Brassner Mfg. Co. v. Consoli¬ 
dated Edison Co. of N. Y., 148 N. 
Y.S.2d 782, 1 A.D.2d 840—Klenotic 
V. Brush, 103 N.Y.S.2d 767, 278 
App.Div. 772, reargument denied 
105 N.Y.S.2d 401, 278 App.Div. 841 
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—Matousek v. Yolkerts, Inc., 88 N. 
Y.S.2d 106, 275 App.Div. 791—Wil¬ 
liams v. McIntyre, 88 N.Y.S.2d 105, 
275 App.Div. 792—Goldman v. New 
York Cent. R. Co., 85 N.Y.S.2d 678, 
274 App.Div. 1068—Fischer v. 
Tushnett, 9 N.Y.S.2d 254, 256 App. 
Div. 833—May v. Hoguet, 9 N.Y.S. 
2d 52, 256 App.Div. 825. 

Brody v. Hampton Investors, 147 
N.Y.S.2d 608, 3 Misc.2d 161. 

Olsson v. City Sav. Bank, 25 N. 
Y.S.2d 873. 

18 C.J. p 1202 note 22. 

Absolute right to commence another 
action - 

Plaintiff whose civil action was 
dismissed for want of prosecution 
had absolute right to commence an¬ 
other action on same cause, and his 
right to do so did not depend on or¬ 
der of trial court permitting it to be 
done, and imposition of terms, that 
is, dismissal without prejudice if 
terms of one hundred dollars were 
paid within thirty days and dismiss¬ 
al on merits if such terms were not 
paid, was unauthorized. 

S.D.—Potts v. Starr, 72 N.W.2d 924. 

Conditional denial held error 

Conditional denial of a motion 
seeking to dismiss for failure to pros¬ 
ecute a negligence cause at issue in 
excess of thirty-one months with no 
action having been taken by plaintiff 
was error in absence of reasonable 
excuse and an affidavit of merit. 

N.Y.—Korolczyk v. Zagon, 134 N.Y. 
S.2d 632, 206 Misc. 585. 

Common-law rule dealing with in¬ 
voluntary dismissal of an action for 
failure of plaintiff to comply with 
any order of court was not imple¬ 
mented by statute dealing with 
abatement of an action pending one 
year without prosecution, and did 
not amend statute by engrafting on it 
power of court to dismiss condition¬ 
ally. 

Fla.—Zukor v. Hill, 84 So.2d 554. 



§§ 74-75 DISMISSAL & NONSUIT 

court, In its discretion, 1 * 5 may make a dismissal or 
nonsuit conditional on plaintiff’s noncompliance with 
the terms imposed by its order. 2 A compliance with 
the condition will prevent a dismissal ; 3 but there 
must be a strict compliance with the conditions im¬ 
posed, 4 and, on failure to do so, defendant is en¬ 
titled to a judgment as in case of nonsuit, non prose¬ 
quitur, or dismissal, 5 unless plaintiff shows a good 
excuse for noncompliance. 6 

The court may of its own motion dismiss on non- 
compliance with such terms, 7 and a decree that un¬ 
less complainant amends within a certain time his 
bill shall be dismissed has been held to operate 
as a dismissal unless the conditions are complied 
with, 8 but it has also been held that an order that 
a suit “stand” dismissed unless complainant com¬ 
plies with certain conditions named therein within 
a specified time is merely an order nisi, and 
that proof is required of its nonfulfillment before 
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j the entry of final judgment. 9 Defendant is not 
| bound to accept a second stipulation to try, although 
furnished with an excuse by plaintiff; but he may 
proceed and apply for judgment as in case of non¬ 
suit, 10 which will be granted, unless plaintiff stipu¬ 
lates anew and pays costs. 11 

§ 75. Discontinuance by Operation of Law 

Although at common law a discontinuance occurs 
whenever plaintiff leaves a chasm or gap in the pfeadings 
or proceedings of his cause by not proceeding regular!y 
as he should, this strict rule has been relaxed in many 
Jurisdictions under the modern rules of procedure. 

A discontinuance at common law occurs when¬ 
ever plaintiff leaves a chasm in the pleadings or 
proceedings of his cause by not proceeding regular¬ 
ly as he should, whereby his suit is by operation 
of law regarded as discontinued and defendant held 
no longer bound to attend. 12 The strict common- 
law rule has been relaxed in a number of jurisdic- 


L5 N.Y.—Byrd v. Keith Corp., 60 
N.Y.S.2d 629, 186 Misc. 19, appeal 
dismissed 101 N.Y.S.2d 256. 

2. Ala.—Milner v. City of Birming¬ 
ham, 79 So. 261, 201 Ala. 689. 

N.Y.—Kanare v. City of New York, 
174 N.Y.S.2d 259, 6 A.D.2d 696— 
Frooks v. Clurman, 27 N.Y.S.2d 34, 
261 App.Div. 1097. 

Leven v. Birrell, 91 N.Y.S.2d 729 
—Batterman v. Fliashniek, 56 N. 
Y.S.2d 158—La Fica v. Blake, 25 X. 
Y.S.2d 886, affirmed 36 N.Y.S.2d 
800, 264 App.Div. 945—Tortorigi v. 
Merchants Despatch Transp. Co., 
23 N.Y.S.2d 216, reversed on other 
grounds 23 N.Y.S.2d 199, 260 App. 
Div. 903. 

18 C.J. p 1203 note 23. 

Bringing case to trial 

(1) The court may instead of dis¬ 
missing give plaintiff an opportuni¬ 
ty to bring his case to trial at a sub¬ 
sequent term, on penalty of dismiss¬ 
al for failure to do so. 

N.Y.—Granberg v. Weiner, 289 N.Y.S. 

197, 248 AppJDiv. 773. 

18 C. J. p 1203 note 24. 

(2) Such an order, however, does 
not become automatically operative 
where the parties with the approval 
of the judge treat the case as still 
pending. 

Mass.—Burnham v. Haskell, 100 N.E. 
639, 213 Mass. 386. 

Costs and reasonable disbursements 
N.J.— Bowman v. Bambara, 100 A.2d 
357, 28 NJT.Super. 32. 

Counsel fee® 

HJT.—Vargas v. A. H. Bull S. S. Co., 
135 A.2d 857, 25 HJT. 293, certiorari 
denied 78 S.Ct 545, 355 U.S. 958, 2 
L.®d-2d 634. 

F*£tsr» to ssun& 

A Judgment of nonsuit may be con¬ 
ditioned on plaintiff's failure to 


amend so as to join a necessary par¬ 
ty defendant. 

Ala.—Milner v. City of Birmingham, 
79 So. 261, 201 Ala. 689. 

Other cases pending 
Where several causes between the 
! same parties and involving the same 
| subject matter are pending, and 
plaintiff is nonsuited as to one and 
refuses to try the others, defendants 
are entitled to judgment as in case 
of nonsuit, unless plaintiff stipulates 
that the causes remaining shall 
abide the event of the one tried. 

N.Y.—Jackson v. Leggett, 5 Wend. 
83—Brant v. Fowler, 2 Wend. 284. 

Payment of costs 

The court may make a dismissal 
conditional on plaintiff's refusal to 
pay costs. 

N.Y.—Granberg v. Weiner, 289 N.Y. 
S. 197, 248 App.Div. 773—Scivetti v. 
Tompkins, 289 N.Y.S. 190, 248 App. 
Div. 827. 

18 C.J. p 1203 note 26. 

Terms beyond taxable costs 

Court may impose terms beyond 
taxable costs as a condition of dis¬ 
continuance of a pending action but 
terms must be imposed on party mov¬ 
ing for discontinuance and not on one 
not a party to action. 

N.Y.—Citizens Bank of White Plains, 
N. Y., v. Oglesby, 58 N.Y.S.2d 591, 
270 App.Div. 136. 

3. Ga.—Harris v. Plains Mercantile 
Co., 200 S.E. 241, 187 Ga. 337. 

4. N.Y.—DuPont de Nemours Pow¬ 
der Co. v. Schwenger, 162 N.Y.S. 
144, 97 Misc. 393. 

Goff v. Anderson, 1 How.Pr. 237. 
18 C.J. p 1203 note 28. 

5. Ga.—Harris v. Plains Mercan¬ 
tile Co., 200 S.E. 241, 187 Ga. 337. 
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Iowa.— Corpus Juris Secundum cited 
in Phelps v. Varbel, 79 N.W.2d 763, 
764, 248 Iowa 467. 

18 C.J. p 1203 note 29. 

6. N.Y.—Livingston v. Delafield, 1 
Cai. 6, Col. & C.Cas. 147. 

7. Ala.—Torrey v. Slaughter, 16 So. 
423, 104 Ala. 552—Torrey v. Bish¬ 
op, 16 So. 422, 104 Ala. 548. 

8. Ala.—Carter v. Thompson, 41 
Ala. 375. 

9. D.C.—Fletcher v. Lipscomb, 36 
App.D.C. 47. 

10. N.Y.—Farnam v. McClure, 7 
Wend. 483—Chadderton v. Barkus, 
6 Wend. 521. 

Tenn.—Jones v. Kimbro, 6 Humphr. 
319. 

18 C.J. p 1203 note 31. 

11. N.Y.—Farnam v. McClure, T 
Wend. 483. 

12. TJ.S.—Perkins v. Southern Coal 
Corp., D.C.W.Va., 96 F.Supp. 8, af¬ 
firmed C.A., 190 F.2d 692. 

Fla.—Harrington v. Bowman, 143 So. 
651, 106 Fla. 86. 

Tex.—Staples v. Callahan, Civ.App., 
138 S.W.2d 206, affirmed Callahan v. 
Staples, 161 S.W.2d 489, 139 Tex. 
8 . 

“Discontinuance’* defined see supra 

§ 2 . 

Dismissal in effect 
An action is in effect dismissed by 
the court where plaintiff’s attorneys 
withdraw their appearance and de¬ 
fendant has plaintiff called and de¬ 
faulted. 

Ind.—Hulman v. Benighof, 25 N.K 
549, 125 Ind. 481. 

‘M-fl.’MTtot. of raising 
Where discontinuance appears on 
face of record in pleadings or pro¬ 
ceedings before court, it may be 
reached by demurrer before verdict. 
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tions, and under the practice in some states a dis¬ 
continuance can be predicated only on some posi¬ 
tive act of plaintiff, or in consequence of plaintiff’s 
failure or omission to perform some precedent duty 
enjoined upon him by law; 13 and in other states 
there are no discontinuances by operation of law. 14 

A cause is not discontinued by operation of law 
by reason of any of the following omissions or ir¬ 
regularities in the proceedings: Failure of the clerk 
to docket the case, 15 or perform other duties re¬ 
quired of him, relative to the proceedings; 16 omis¬ 
sion of court or counsel to have a cause docketed 
and called for trial; 17 entry of default after plea 
of the general issue, where no similiter is on the 
record ; 18 withdrawal of counsel from a case called 
for trial ; 19 unauthorized substitution of attor¬ 
neys; 20 change of the terms of court without provi¬ 
sion as to cases pending; 21 failure to hold a term of 
court; 22 failure of a judge to attend a regular 
term; 23 or the illegal discharge by the court of a 


jury. 24 It has also been held that a case is not dis¬ 
continued by operation of law because of the failure 
of the court to meet on the day to which it is ad¬ 
journed, 25 but there is also authority to the con¬ 
trary. 26 So it has been held that an action begun 
by capias is not discontinued by issuing a summons 
in the same case after it has gone into effect. 27 A 
case may, however, be stricken from the trial calen¬ 
dar because the entries of the clerk show that no 
issue remains for trial. 28 

Failure to renew process . Where it has been im¬ 
possible to obtain service of process on a defend¬ 
ant or it has proved ineffectual to bring him into 
court, failure to renew the process from time to 
time until service is obtained will work a discon¬ 
tinuance as to defendant not served, 29 but not as to 
defendants who have been properly served. 30 It 
has been held, however, that a failure to renew 
process from time to time until service is obtained 
will not work a discontinuance, 31 at least where the 


Fla.—Harrington v. Bowman, 143 So. 
651, 106 Fla. 86. 

13. Ala.—Ex parte Shade, 43 So.2d 
319, 253 Ala. 139—City of Birming¬ 
ham v. Andrews, 132 So. 877, 222 
Ala. 362—Sales Method Co. v. City 
Meat Market, 130 So. 536, 222 Ala. 
12—City of Mobile v. Board of 
Revenue and Road Com'rs of Mo¬ 
bile County, 121 So. 49, 219 Ala. 60. 

14. Miss.—O’Bannon v. Greenville 
Commercial Body Co., 132 So. 87, 
159 Miss. 68. 

Failure to act 

Where the text rule is followed, 
there is no discontinuance of a pend¬ 
ing cause by reason of failure to act 
thereon at a term to which the cause 
stands continued by operation of law 
in all respects. 

Miss.—Roebke v. Love, 191 So. 122, 
186 Miss. 609. 

Xn Texas 

(1) Where law and equity are ad¬ 
ministered by one and the same 
court, the common-law “discontinu¬ 
ance doctrine” should not be applied 
but cases should only be terminated 
by an order of the court entered for 
want of prosecution. 

Tex.—Staples v. Callahan, Civ.App., 
138 S.W.2d 206, affirmed Callahan v. 
Staples, 161 S.W.2d 489, 139 Tex. 
8 . 

(2) Where cross complainants vol¬ 
untarily proceed to trial at a time 
when the court was without power to 
grant them relief, they thereby elect¬ 
ed to waive and abandon it, thereby 
operating as a dismissal or discon¬ 
tinuance thereof. 

Tex.—Kirk v. City of Gorman, Civ. 
App., 283 S.W. 188. 


15. W.Va.—Taylor v. Taylor, 85 S. 
E. 652, 76 W.Va. 469. 

18 C.J. p 1204 note 55. 

16. Ala.—Porter v. Watkins, 71 So. 
687, 196 Ala. 333. 

18 C.J. p 1204 note 56. 

17. Ala.—Forrester v. Forrester, 39 
Ala. 320—Ex parte Remson, 31 Ala. 
270. 

18. U.S.—Brown v. Van Braam , R-L, 
3 Dali. 344, 1 L.Ed. 629. 

19. Ill.—Delano v. Bennett, 61 HI. 
83. 

20. N*.Y.—McIntyre v. Sawyer, 166 
N.Y.S. 631, 179 App.Div. 535. 

21. Ark.—Halderman v. Frisbie, 1 
Ark. 48—Bennett v. Engles, 1 Ark. 
29. 

Ind.—Clark v. State, 4 Ind. 268. 

18 C.J. p 1204 note 61. 

22. Ind.—Carlisle v. Gaar, 18 Ind. 
177. 

18 C.J. p 1204 note 62. 

23. Ala.—Ex parte Driver, 51 Ala. 
41. 

24- Ind.—Ashbaugh v. Edgecomb, 
13 Ind. 466. 

18 C.J. p 1204 note 64. 

25. Va.—Mann v. Gwinn, 8 Gratt. 
58, 49 Va. 58. 

26. N.J.—Allen v. Summit Tp. Bd. 
of Health, 46 N.J.Law 99. 

18 C.J. p 1204 note 66. 

27. Wis.—Blair v. Cary, 9 Wis. 543. 

28. U.S.—Christ v. Schell, C.C.N.Y., 
26 F. 138. 

29. Mich.—Johnson v. Mead, 24 N. 
W. 665, 58 Mich. 67. 

NT.Y.—Soulden v. Van Rensselaer, 3 
Wend, 472. 

N.C.—McIntyre v. Austin, 59 S.E.2d 
586, 232 NT.C. 186—Mintz v. Frink, 
6 S.E.2d 804, 217 N.C. 101—Morri¬ 
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son v. Lewis, 147 S.E. 729, 197 N.C. 
79—McGuire v. Montvale Lumber 
Co., 131 S.E. 274, 190 NT.C. 806- 
Hatch v. Alamance Ry. Co., 112 S. 
E. 529, 183 N.C. 617. 

S.C.—Parker v. Grayson, 10 S.C.L. 
171. 

18 C.J. p 1204 note 69. 

3a JST.C .—Governor v. Welch, 25 3ST. 
C. 249. 

Tenn.—Pollard v. Huston, 7 Lea 689. 
31. Mo.—Alexander v. Haffner, 20 S. 
W.2d 896, 323 Mo. 1197—Ferber v. 
Brueckl, 17 S.W.2d 524, 322 Mo. 
892, overruling Weaver v. Wood- 
ling, App., 272 S.W. 373. 

Bagby v. Kirby, 35 S.W.2d 54, 225 
Mo.App. 1190—Missouri Securities 
Corporation v. Morris Wentworth 
Bank, 24 S.W.2d 703, 224 Mo.App. 
952—McGrew v. Carr, App., 21 S. 
W.2A 640—McCafterty v. Clay, 
App., 18 S.W.2d 569. 

50 C.J. p 464 note 3. 

Origin and discussion of rule 
The common law “at an early 
period fitted its practice to the posi¬ 
tion that no suitor had any individ¬ 
ual right to invoke the jurisdiction 
of the courts for the enforcement of 
a private right or redress for a pri¬ 
vate wrong. It was the doctrine that 
the right emanated from the crown, 
and, in order to obtain court relief, 
a writ had to be sued out to obtain 
such right in the first instance. Such 
writs were then issued by the clerks 
in chancery. It was not only a no¬ 
tice for the defendant to appear, but 
operated as the crown*s mandate for 
the court to take jurisdiction of the 
case. The foundation, then, of the 
court's jurisdiction was this writ. 
So, then, it was the common-law the¬ 
ory that such process would have to 
be continued from term to term so 



§ 75 DISMISSAL & NONSUIT 

action is commenced by the filing of plaintiff's com¬ 
plaint. 31 * 5 

Failure to continue cause. At common law a fail¬ 
ure to secure a continuance of a cause thereby leav¬ 
ing a chasm or gap in the proceedings operates as a 
discontinuance. 32 It is generally held under the 
codes and practice acts, however, that a failure to 
enter a formal continuance, 33 or the failure for a 
number of years to make any entry in a cause save 
regular continuances at each term, 34 will not work 
the discontinuance of a suit; a general continuance 
at the end of the term will prevent a discontinu¬ 
ance. 35 

Irregularities tn pleadings . The fact that plain¬ 
tiff demurs to a plea which is defective as being an 
answer to only a part of the declaration instead of 
taking judgment for the part unanswered will not 
as a rule operate as a discontinuance, 36 especially 
where there are other pleas which answer the whole 
declaration; 37 and plaintiff does not discontinue his 
action by filing one demurrer to pleas in abatement 
and subsequent pleas; 38 nor does a failure to com¬ 
ply with an order of court directing a party to 
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amend before the first day of the next term or the 
case to be dismissed operate as a dismissal of the 
! cause. 39 If, however, the plea begins as an answer 
to but part and in truth answers only part, and 
plaintiff replies or demurs, the whole action is dis¬ 
continued. 40 Declining to take issue on pleas which 
present a full defense to the action will amount to 
a discontinuance, 41 as will a refusal to join in de¬ 
murrer when defendant pleads the general issue and 
files a demurrer. 42 Neglect to file a declaration 
within the time prescribed by law also amounts to a 
discontinuance. 43 The withdrawal from the jury 
of certain paragraphs of the complaint operates as 
a dismissal of such paragraphs. 44 Long delay in 
amending the complaint after a demurrer thereto 
has been sustained does not operate as a discon¬ 
tinuance. 45 An amendment of the pleadings which 
constitutes an abandonment of the original suit in 
legal effect is its discontinuance. 46 

Dismissal or setting aside of process. A suit is 
not discontinued by setting aside the service of the 
summons, 47 or by an order requiring a new cita¬ 
tion because of informality in the original cita¬ 
tion, 48 and a dismissal of the bail process by the 


that the court might retain jurisdic¬ 
tion of the case from time to time. 
Under such theory the plaintiff suf¬ 
fered a discontinuance, if he failed 
to continue the process from term to 
term. It appears, however, that such 
discontinuance was usually avoided 
by a fictitious entry of continuance 
until the process was served. Now 
do we, under our practice and modern 
view of the law and our statute of 
Jeofails, find ourselves still planted 
upon this ancient rule, or should we 
not hold that this old rule has no 
place in our reformed procedure 
which has departed from and mod¬ 
ernized the old law of procedure and 
made the rule of reason fit our pres¬ 
ent practice under our statutes? We 
can see no foundation in reason or in 
our present law of procedure for the 
theory that processes must be con¬ 
tinued from term to term or sued out 
each term in order to keep the cause 
alive.” 

Mo.—Ferber v. Brueckl, 17 S.W.2d 
524, $26, 322 Mo. 892. 

313 CaL—Dunker v. Lutz, 48 C. 464. 

32. Fla.—Harrington v. Bowman, 
143 So. 651,106 Fla. 86. 

Mo.—Ferber v. Brueckl, 17 S.W.2d 
524, 322 Mo. 892. 

N.C .—Steele v. Beaty, 2 S.E.2d 854, 
215 N.C. 680. 

W.Va.—Taylor v. Taylor, 85 S.E. 

652, 76 W.Va. 469. 

18 C-J. p 1205 note 76. 

A boo. prosequitur is a form of dis¬ 
missal Judgment which is entered 
against a plaintiff by reason of his 


failure to continue the suit from time 
to time as he ought. 

Fla.—Hewitt v. International Shoe 
Co., 148 So. 533, 110 Fla. 37. 
Failure to secure defendant’s con¬ 
sent 

Where plaintiff continues the suit 
from term to term without the con¬ 
sent of defendant or other just 
cause a discontinuance results. 

Vt.—Paddleford v. Bancroft, 22 Vt. 
529. 

Va.—Amis v. Koger, 7 Leigh. 221, 34 
Va. 221. 

33. Ala.—Ex parte Shade, 43 So.2d 
319, 253 Ala. 139—City of Birming¬ 
ham v. Andrew's, 132 So. 877, 222 
Ala. 362. 

Mo.—Alexander v. Haffner, 20 S.W. 
2d 896, 323 Mo. 1197—Corpus Juris 
cited in Ferber v. Brueckl, 17 S.W. 
2d 524, 527, 322 Mo. 892. 

McCafferty v. Clay, App., 18 S.W. 
2d 569. 

W.Va.—Holmes v. Clegg, 48 S.E.Sd 
438, 131 W.Va. 449. 

18 C.J. p 1204 note 73. 

34. Mo.—Ferber v. Brueckl, 17 S. 
W.2d 524, 322 Mo. 892. 

W.Va.—Holmes v. Clegg, 48 S.E.2d 
438, 131 W.Va. 449. 

18 C.J. p 1205 note 74. 

35. Mo.—Ferber v. Brueckl, 17 S. 
W.2d 524, 322 Mo. 892. 

18 C.J. p 1205 note 75. 

36. Mass.—Frost v. Hammatt, 11 
Pick. 70. 

18 C.J. p 1205 note 79. 

37. Ill.—Wells v. Mason, 5 Ill. 84. 
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38. Ky.—Gearhart v. Olmstead, 7 
Dana 441. 

38. Tex.—Andrews v. Richardson, 
21 Tex. 287. 

40. Ill.—Warren v. Nexsen, 4 Ill. 3S. 

41. Ill.—Williams v. Brunton, 8 
Ill. 600. 

Mass.—Earle v. Hall, 22 Pick. 102. 
18 C.J. p 1205 note 84. 

42. U.S.—Furniss V. Ellis. C.C.Va.. 
9 F.Cas.No.5,162, 2 Brock. 14. 

43. Ill.—Holmes v. Chicago, etc., R. 

Pri Q<± Til 4.QQ 

S.C.—Kennedy v. Smith, 2 S.C.L. 414. 
18 C.J. p 1205 note 86—49 C.J. p 179 
note 38. 

44. Ind.—Pittsburg, etc., R. Co. v. 
O’Connor, 85 N.E. 969, 171 Ind. 686. 

45. Ala.—City of Mobile v. Board of 
Revenue and Road Com’rs of Mo¬ 
bile County, 121 So. 49, 219 Ala. 
60. 

Ill.—See Ladle v. City of Chicago, 204 
IU.App. 475. 

46. Tenn.—Hagerty v. Hughes, 4 
Baxt. 222. 

47. Ala.—East Tennessee, etc., R. 
Co. v. Bayliss, 74 Ala. 150. 

48. La.—Lapice v. Smith, 13 La. 91, 
33 Am.D. 555. 

Belay of prosecution 

Sustaining exception to citation 
and dismissing rule to show cause 
did not effect dismissal of suit but 
merely delayed prosecution of litiga¬ 
tion until proper service of citation 
on defendant. 
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party is not a dismissal of the suit . 49 Where, how¬ 
ever, it is provided by statute that if the court re¬ 
fuses to grant an order of attachment the action 
shall be dismissed without prejudice to a future ac¬ 
tion, if the attachment fails, the action fails with 
it . 59 

Removal or transfer of cause . Removal of a 
cause to a federal court which declines to take ju¬ 
risdiction and remands the cause does not operate 
as a discontinuance of the cause . 51 It has been 
held, however, that an action transferred from one 
court to another must be dismissed by the court 
wherein it was originally commenced where the 
costs and fees for making up the transcript are not 
paid within a specified time after entry of the trans¬ 
fer order . 51 * 5 

As to some joint defendants . A continuance of 
a cause as to one or more of several joint defend¬ 
ants works a discontinuance of the whole cause . 52 
If the process is served on only one of several joint 
defendants, and no judgment is rendered against 
those not served, this is in legal effect a discontinu¬ 
ance as to them . 53 A dismissal as to one defend¬ 
ant is also effected where all the defendants against 
whom a judgment is rendered, except such defend¬ 
ant, appeal, and plaintiff proceeds to trial in the 
appellate court without bringing in such defend¬ 
ant ; 54 where a declaration is filed against only 
one of several defendants, pursuant to leave of 
court to amend after sustaining a demurrer to the 
original declaration ; 55 where, on the second trial 
of a case, a motion is made by plaintiff to amend 
the complaint, striking out all allegations making 
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one defendant a party, and presenting issues as to 
him ; 56 where one of the defendants in a joint ac¬ 
tion confesses judgment, and plaintiff accepts the 
confession and takes judgment against him sepa¬ 
rately ; 57 where one defendant, in pursuance of a 
settlement, assigns his interest to complainant and 
permits the bill to be taken as confessed ; 58 where 
plaintiff does not insist on service of a citation on 
one of several defendants and proceeds to trial 
against the others ; 59 or where, process not being 
served on one of several defendants, the record re¬ 
cites that those served, naming them, appeared, 
whereupon came a jury who find for plaintiff with¬ 
out naming defendants . 60 So where, in an action 
commenced by attachment against certain persons by 
name, who are described in the affidavit and writ 
as constituting a private corporation and who are so 
named and described as defendants in the margin of 
the complaint, the complaint declares against the 
corporation, describing it as composed of the per¬ 
sons so named, the filing and going to trial on such 
complaint without objection operates as a discon¬ 
tinuance of the action against the individuals, and 
converts it into an action against the corporation as 
sole defendant . 61 

§ 76. Dismissal or Nonsuit on Court's Own 
Motion 

The court may order a nonsuit or dismiss an action 
on its own motion when warranted. 

Although a court is ordinarily under no duty to 
dismiss an action on its own motion , 61 * 50 and does 
not have the power to grant a motion for dismiss¬ 
al which has not been made , 61 * 55 it may in many 


La.—Provenza v. Provenza, App., 29 
So.2d 68. 

49. Ga.—Walker v. Scott, 29 Ga. 392. 

50. Neb.—Sei dent opt v. Annabil, 6 
Neb. 524. 

Ohio.—Harrison v. King, 9 Ohio St. 
388. 

51. Miss.—Germania F. Ins. Co. v. 
Francis, 52 Miss. 457, 24 Am.R. 
674. 

18 C.J. p 1205 note 92. 

51.5 Cal.—London v. Morrison, 222 
P.2d 941, 99 C.A.2d 876, 

52. Ala.—Curtis v. Gaines, 46 Ala. 
455—Comstock v. Givens, 6 Ala. 
95—Givens v. Robbins, 5 Ala. 676. 

Dismissal as to one or more defend¬ 
ants see supra §§ 30-32. 

53. Ala.—Greer v. Liipfert Scales 
Co., 47 So. 307, 156 Ala. 572—Nall 
v. Adams, 7 Ala. 475—Oliver v. 
Hutto, 5 . Ala. 211—State v. Hin¬ 
son, 4 Ala. 671. 


54. Ill.—Callighan v. Myers, 89 Ill. 
566. 

55. Ill.—Black v. Womer, 100 I1L 
328. 

Johnson v. Lamm, 156 III.App. 
287. 

OkL—Rogers v. Bass, etc., Co., 150 
P. 706, 47 Okl. 786. 

56. N.Y.—Kent v. Popham, 6 N.Y. 
Civ.Proc. 336. 

57. Ky.—Elledge v. Bowman, 5 J.J. 
Marsh. 593. 

58. Mich.—Widner v. Lane, 14 Mich. 
124. 

59. Fla.—Alderman v. Puleston, 24 
So.2d 527, 156 Fla. 731. 

Tex.—Greenwood v. Watts, 1 Tex. 
Agp.Civ.Cas. 114. 

60. Tex.—Houston v. Ward, 8 Tex. 
124. 

61. Ala.—White v. Equitable Nup¬ 
tial Ben. Union, 76 Ala. 251, 52 
Am.R. 325. 
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61.50 Kan.—Leigh v. Leigh, 147 P.2d 
701, 158 Kan. 394. 

Want of prosecution 

Where parties agreed on time for 
trial at which time defendant appear¬ 
ed with counsel and witnesses, but 
plaintiff and his counsel did not at¬ 
tend, their absence being in conform¬ 
ity with counsel’s letter to court stat¬ 
ing that plaintiff would not volunta¬ 
rily dismiss the action and recom¬ 
mending to court that it should dis¬ 
miss the case on its own motion, and, 
after the jury were impaneled, plain¬ 
tiff’s counsel appeared and declined 
to go forward with the case, court 
could refuse to dismiss on its own 
motion and proceed with the trial, 
even though no set-off or counter¬ 
claim was involved. 

Ohio.—Orndorff v. Ohio Power Co., 
61 N.E.2d 213, 75 Ohio App. 94. 

61.55 Cal.—Harris v. Board of Ed. 
of City and County of San Fran¬ 
cisco, 313 F.2d 212, 152 C.A.2d 677. 
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instances order a nonsuit or dismiss an action on its 
own motion , 62 even though it has previously re¬ 
fused a motion for nonsuit by defendant . 62 Thus 
the court may dismiss of its own motion when it 
has no jurisdiction of the subject matter ; 64 and it 
has been held that it is its duty to do so . 65 The 
court may also dismiss of its own motion where a 
judgment would be erroneous for want of legal 
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service of process ; 66 where the action contravenes 
public policy ; 67 where the issues have become 
moot ; 67 ' 5 where it appears that the controversy is 
fictitious ; 68 where an amended petition does not 
conform to the leave granted ; 68 - 5 where a lack of 
necessary parties appears on the face of plaintiffs 
pleadings ; 69 where there has been a want of prose¬ 
cution ; 70 where it appears that plaintiff is not en- 


60. Ariz.—Hartford Accident & In¬ 
demnity Co. v. Sorrells, 69 P.2d 
240, 50 Aria. 90. 

Okl.—Denton v. Walker, 217 P. 3S6, 
90 Okl. 222 . 

Tex.—Knollenberg v. Farmers’ Gin 
Co., Civ.App., SO S.W.Sd 1040. 

Wis.—Independent Realty Co. v. In¬ 
dependent Milwaukee Brewery, 265 
N.W. 564, 220 Wis. SOS. 

18 C.J. P 1206 note 5. 

Unauthorised independent action 
Where purchaser at a judicial sale 
fails to comply with his bid, ordinari¬ 
ly the remedy is by motion in the 
cause, and not by independent action, 
and on such motion jurisdiction of 
the court is broad enough to give ei¬ 
ther the purchaser or other interested 
party the relief which the situation 
requires, and if an independent action 
is brought, ordinarily the court ex 
mero motu will dismiss it. 

N.C.—Byerly v. Delk, 103 S.E.2d 812, 
248 N.C. 553. 

Settlement 

Where counsel for insurer an¬ 
nounced that liability to full extent 
of its policy was recognized and of¬ 
fered to have judgment entered 
against it in that amount with costs 
to date, and plaintiffs accepted the 
offer, court properly ordered actions 
dismissed. 

Wis.—Roeske v. Schmitt, 64 N.W. 2d 
394, 266 Wis. 557. 

63. N.Y.—:Fitch v. Hassler, 54 N.Y. 
677—Williams v. Egbert, 54 N.Y. 
676. 

S.C.—Couch v. Charlotte, etc., R. Co., 
22 S.C. 557. 

18 C.J. p 1206 note 6. 

64. TJ.S.—Carroll v. Warner Bros. 
Pictures, D.C.N.Y., 20 F.Supp. 405— 
Torquay Corporation v. Radio Cor¬ 
poration of America, D.C.N.Y., 2 F. 
Supp. 841. 

Me.—Burtchell v. Willey, 87 A.2d 658, 
147 Me. 339. 

N.H.—In re Gay's Estate, 81 A.2d 
841, 97 N.H. 102. 

N.Y.—Hayraan v. Butler Bros., 92 N. 

YJ3.M 148, 106 Misc. 641. 

N.C—Edwards v. McLawhom, 11 S. 

MM 562, 218 N.C. 543. 

18 CLJ. p 1206 note 7. 

Time for dismissal 

Court will dismiss a cause at any 
stage when it is discovered that it 
has no jurisdiction, irrespective of 
whether a party moved for dismiss¬ 
al. 


! Vt.—In re McMahon, 63 A.2d 193, 115 
Vt. 415—Petition of Bellows Falls 
Hydro-Electric Corp., 47 A.2d 409, 
114 Vt. 443, motion denied 49 A.2d 
561, 114 Vt. 443. 

65. La.—Peyton v. Noble, App., 152 
So. S12. 

N.Y.—Corpus Juris Secundum cited 

in Lipschultz v. State, 78 N.Y.S.2d 
731, 733, 192 Misc. 70. 

Pa.—License of Angelos, 80 Pa.Dist. 
& Co. 49. 

Wis.—Sheehan v. Industrial Commis¬ 
sion, 76 N.W.2d 343, 272 Wis. 595. 
18 C.J. p 1206 note 8. 

66. La,—Automobile Ins. Co. of 
Hartford, Conn., v. Thornton, App., 
56 So.2d 308. 

Me.—Mace v. Woodward, 38 Me. 426. 
Dismissal required 

Although no objection based on 
failure to serve husband as indis¬ 
pensable party defendant was raised 
in action to set aside fraudulent con¬ 
veyances, court was nevertheless re¬ 
quired to dismiss complaint, with¬ 
out prejudice, as against those de¬ 
fendants who appeared. 

N.Y.—Ranno v. Ranno, 150 N.Y.S.2d 
58, 2 Misc.2d 940. 

67. Idaho.—Clark v. Utah Const. 
Co., 8 P.2d 454, 51 Idaho 587. 

N.Y.—Procter v. Mount Vernon Are¬ 
na, 40 N.Y.S.2d 775, 265 App.Div. 
701, reversed on other grounds 54 
N.E.2d 349, 292 N.Y. 168. 

Pa.—Dippel v. Brunozzi, 74 A.2d 112, 
365 Pa. 264. 

18 C.J. p 1206 note 10. 

Illegality 

Where defendant does not set up 
defense of illegality, but such illegal¬ 
ity appears from case as made by ei¬ 
ther plaintiff or defendant, it becomes 
duty of court sua sponte to refuse 
to entertain action. 

Cal.—Solomon v. Walton, 241 P.2d 
49, 109 C.A.2d 381. 

18 C.J. p 1206 note 10 [a]. i 

67.5 Duty of court 
Where issues have become moot 
as result of judicial decisions, or 
otherwise, courts have authority, and 
it often becomes their duty, to dis¬ 
miss cases sua sponte and without 
any motion to dismiss being made. 
U.S.—Myers v. Polk Miller Products 
Corp., 201 F.2d 373, 40 C.C.P.A. 
Patents 739. 

6a Ill,—In re Burdick, 44 N.E. 413, 
162 IlL 48. 


Tenn.—Ward v. Alsup, 46 S.W. 573 
100 Tenn. 619. 

A reference may be ordered as the 
| most effective method of determin¬ 
ing whether or not the controversy is 
fictitious. 

ST-Y.—Judson v. Flushing Jockey 
Club, 36 N.Y.S. 126, 14 Misc. 350. 

68.5 Ohio.—State ex rel. Houghton 
v. Pethtel, 32 N.E.2d 411, 138 Ohio 
St. 20. 

69. N.C.—Mahan v. Read, 83 S.E°d 
706, 240 N.C. 641, 

Tex.—Ball v. Cundiff, Civ.App., 127 
S.W.2d 502, error dismissed, judg¬ 
ment correct. 

70. Ala.—Hall v. Proctor, 194 So. 
675, 239 Ala. 211. 

Ark.—Thompson v. Foote, 134 S.W. 

2d 11, 199 Ark. 474. 

Cal.—Corpus Juris Secundum cited 
in Harris v. Board of Ed. of City 
and County of San Francisco, 313 
P.2d 212, 216, 152 C.A.2d 677- 
Brock v. Fouchy, 172 P.2d 945, 76 
C.A.2d 363. 

D.C.—Barger v. Baltimore & O. R. 

Co., 130 F.2d 401, 75 App.D.C. 367. 
Han.—Corpus Juris Secundum cited 
in City of Wichita v. Catino, 265 
P.2d 849, 850, 175 Kan. 657. 

N.Y.—Sulzer v. Fontheim, 10 N.Y.S. 

2d 527, 170 Misc. 552. 

Tenn.—State v. Bone, 203 S.W.2d 362, 
185 Tenn. 78. 

Tex.—Butler v. Express Pub. Co., Civ. 
App., 151 S.W.2d 309, error dis¬ 
missed, judgment correct. 

Wyo.—Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 18 P.2d 623, 
45 Wyo. 265, rehearing denied 21 
P.2d 834, 45 Wyo. 265. 

Duty of court 

(1) Under some statutes It is the 
duty of the court to dismiss the ac¬ 
tion where it has not been brought 
to trial within a designated time 
after the filing of the answer. 

Cal.—Donovan v. Hollar, 78 P.2d 240, 

25 CA..2d 548—Turnbull v. Supe¬ 
rior Court in and for City and 
County of San Francisco, 14 P.2d 
540, 126 C.A. 141. 

(2) Where plaintiff fails to bring 
action to trial within five years after 
filing complaint, the manner in 
which the delay is brought to the 
court's attention is immaterial and, 
when the court becomes aware of 
the facts, it must dismiss the action. 
Cal.—Smith v. Bear Valley Milling & 
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titled to recover , 71 or it appears that he is without On the other hand, it is an abuse of discretion 
capacity to sue ; 72 where it appears that both par- for the court, on its own motion, to enter a dis- 
ties litigant are fraudulently concealing the truth, missal which is not warranted by the circumstances 

and trying to get an unjust advantage of each of the case , 75 and where a statute specifies the 

other ; 73 or where the effect of misjoinder which grounds for nonsuit a court cannot order a non- 

has been waived by answer is such as to prevent the suit for other reasons or without complying with the 

court from giving appropriate relief and doing jus- statutory provisions . 76 So also a summary pro- 
tice to all the parties . 74 ceeding should not be dismissed where defendant 


Lumber Co., 160 P.2 d 1, 26 C.2d 
590. 

(3) Statute providing- that no ac¬ 
tion shall be prosecuted unless sum¬ 
mons shall have issued within one 
year, and be served and return there¬ 
on made within three years after 
commencement of action is jurisdic¬ 
tional in sense that court has no 
power to refuse to act merely be¬ 
cause party fails to make a motion 
for dismissal. 

Cal.—Cahn v. Jones, 225 P.2d 570, 
101 C.A.2d 345. 

(4) Under statute providing that 
all actions must be dismissed by 
the court in which they are pending 
on court’s own motion if summons 
has been served and no answer has 
been filed and plaintiff fails to have 
judgment entered within three years 
after service of summons, duty is 
imposed on court to dismiss action 
if plaintiff fails to perform duty im¬ 
posed on him. 

Cal.—Lynch v. Bencini, 110 F.2d 662, 
17 C.2d 521. 

—Schultz v. Schultz, 161 P.2d 36, 
70 CA.2d 293. 

(5) Statute providing that an ac¬ 
tion in which judgment is not enter¬ 
ed within three years after service 
of summons, in absence of an an¬ 
swer, must be dismissed by court 
on its own motion cannot be con¬ 
travened by private agreement or 
stipulation. 

Cal.—Schultz v. Schultz, 161 F.2d 36, 
70 C.A2d 293. 

(6) Where plaintiff did not present 
judgment for entry until nine months 
after entry of findings of fact and 
conclusions of law, and nothing ap¬ 
peared to explain the delay, cause 
must, under statute, be dismissed on 
court's motion for failure to demand 
judgment within six months. 

Mont.—Brooks v. Padbury, 110 P.2d 

967, 111 Mont. 456. 

Power not limited by statute 

<1) Statutory provision that an ac¬ 
tion must be dismissed by the court 
in which it is pending on its own 
motion or on motion of any interest¬ 
ed party if summons has been served 
and no answer has been filed and 
plaintiff fails, or has failed, to have 
judgment entered within three years 
after service of summons, is not a 
jurisdictional limitation on the pow¬ 
er of the court. 

27 C.J.S.—31 


Cal.—Pavlovich v. Watts, 115 P.2d 
511, 46 CA2d 103. 

(2) Act repealing law relating to 
power of court to dismiss action for 
want of prosecution contains no lim¬ 
itations on power of court, and com¬ 
pels conclusion that legislature in¬ 
tended to restore court’s inherent 
power, and court may consequently, 
when dismissing action for want of 
prosecution, proceed under statute, 
or of its own motion. 

Or.—Reed v. First Nat. Bank of 
Gardiner, 241 P.2d 109, 194 Or. 45. 
Exercise of discretion. 

Court, when acting on its own 
motion in dismissing action for want 
of prosecution, must proceed with ju¬ 
dicial discretion. 

Or.—Reed v. First Nat. Bank of 
Gardiner, supra. 

Order construed as consent order 
rather than on court’s own motion, 
although court did have power to 
enter on its own motion a dismissal 
for want of prosecution. 

Ariz.—Hartford Accident & Indem¬ 
nity Co. v. Sorrells, 69 P.2d 240, 
50 Ariz. 90. 

71, N.C.—Amazon Cotton Mills Co. 
v. Duplan Corp., 97 S.E.2d 449, 246 
N.C. 88. 

Ohio.—Knight v. Schlachter, 162 N. 

E. 455, 28 Ohio App. 70 13]. 

Wis.—Independent Realty Co. v. In¬ 
dependent Milwaukee Brewery, 265 
N.W. 564, 220 Wis. 605. 

18 C.J. p 1206 note 11. 

Duty of court 

If a petition does not state a cause 
of action, there is no case, and it is 
the duty of the court even of its own 
motion to take notice of the fact, if 
true, that the petition does not state 
a cause of action. 

Mo.—Sanders v. Brooks, 183 S.W.2d 
353, 238 MoApp. 485. 

72, U.S.—The Denny, D.C.N.J., 40 F. 

F. Supp. 92, reversed on other 
grounds, C.C.A., 127 F.2d 404. 

American Ball Bearing Co. v. 
Adams, D.C.Ohio, 222 F. 967, re¬ 
versed on other grounds 231 F. 
950, 146 C.C.A. 146. 

N.Y.—Lip schultz v. State, 78 N.Y.S. 

2d 731, 192 Misc. 70. 

Tenn.—Snyder Bros., General Agen¬ 
cy, v. Morgan, 141 S.W.2d 508, 24 
TennApp. 131. 

73, Ill.—Vromley Carpet Co. v. 
Field, 88 IllApp. 219. 
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Ky.—Hamilton v. Hamilton, 13 B. 
Mon. 502. 

18 C.J. p 1206 note 13. 

74. N.J.—Hendrickson v. Wallace, 
31 N.J.Eq. 604. 

75. Pa.—Legion Club of Belle Ver¬ 
non, Inc. v. Jones, 63 Pa.Dist. & 
Co. 346. 

Before trial 

Under some statutes the court is 
given no power to dismiss on its 
own motion except on the trial of 
the case and before final submis¬ 
sion, and in all other cases the court 
may dismiss only at the request of 
one of the parties. 

Minn.—Long v. Mutual Trust Life 
Ins. Co., 253 N.W. 762, 191 Minn. 
163. 

After trial 

An action of forcible detainer 
against tenant to recover posses¬ 
sion of apartment was improperly 
dismissed by the court on its own 
motion after court ordered and ten¬ 
ant agreed to pay delinquent rent. 
Ill.—Eberhart Plaza v. Hayes, 66 N. 

E.2d 100, 328 Ill-App. 356. 
Misjoinder of causes 

A cross action between defendants 
should not be struck out by the court 
on its own motion as a misjoinder 
of causes where the parties make no 
objection thereto. 

Tex.—Stanton v. Security Bank & 
Trust Co., ComApp., 244 S.W. 593. 
Overruling motion for continuance 
Where the court overrules a mo¬ 
tion for a continuance, it is error 
for the court to dismiss plaintiff’s 
cause of action without first calling 
the case for trial and demanding 
that plaintiff proceed with the trial. 
N.C.—Sykes v. Blakey, 200 S.E. 910, 
215 N.C. 61. 

Okl.—McBride v. Cowan, 194 P. 208, 
80 OkL 72. 

Where court has jurisdiction of 
both person and subject matter, it 
should not on its own motion dis¬ 
miss for want of jurisdiction. 

U.S.—Standish v. Gold Creek Min¬ 
ing Co., aaAMont, 92 F.2d 662, 
certiorari denied Gold Creek Min¬ 
ing Co. v. Standish, 58 S.Ct. 476, 
302 U.S. 765, 82 L.EcL 594. 

18 C.J. p 1206 note 15. 

76. Cal.—Saul v. Moscone, 118 P. 
452, 16 CA. 506. 

18 C.J. p 1206 note 16. 
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does not object to its form ; 77 and it has been held 
that without statutory authority a court cannot ar¬ 
bitrarily dismiss a pending cause of its own motion, 
without notice and the consent of the parties ;' 8 
nor can the court of its own motion dismiss or non¬ 
suit an action because prematurely brought , 79 or 
because of improper venue , 50 or after a plea of set¬ 
off has been filed , 51 or where there are issues of fact 
which the parties are entitled to have heard and de¬ 
cided from the pleadings . 82 

Where the court dismisses a case on its own mo¬ 
tion it should state the ground upon which it act¬ 
ed, but a failure to do so does not render the order 
void . 83 

Where a suit is dismissed on the court’s own mo¬ 
tion, without evidence being offered by either side, 
and without any question of fact or law involved in 
the issues being submitted for determination, the 
judgment should be one of nonsuit . 84 Where plain¬ 
tiff consented to a dismissal without prejudice, on 
the court’s own motion for dismissal as to one de¬ 
fendant because of doubt as to jurisdiction over 
him because of venue, an entry of a dismissal with 
prejudice has been held to be improper . 85 

Notice . Except where statutes provide for man¬ 
datory dismissal , 85 * 5 it has been held that the trial j 


court is without authority to dismiss a pending ac¬ 
tion, which is at issue, without notice by rule or 
otherwise, and without the consent of the parties . 86 
Where the case is dismissed on the court’s own mo¬ 
tion under a court rule for lack of prosecution and 
where under the rule it is the clerk’s duty to notify 
the attorneys of the dismissal, knowledge of the at¬ 
torneys is not the same as notice, and under such 
circumstances matters of formalities are of the es¬ 
sence . 87 

§ 77. Operation and Effect 

a. In general 

b. Effect on intervention, cross com¬ 

plaint, or counterclaim 

a. In General 

It is generally held that where a suit is dismissed ora 
nonsuit ordered, It carries the parties and the entire 
cause of action out of court until the judgment is vacated 
and the cause reinstated. 

Although it has been held that a dismissal of a 
suit does not deprive the court of jurisdiction over 
the person of defendant during the term , 88 the gen¬ 
eral rule is that, where a suit is dismissed or a non¬ 
suit ordered, it carries the parties and the entire 
cause of action out of court , 89 and all further pro- 


Statutory grounds 

Circuit court’s power to dismiss 
action on its own motion is limited 
to statutory grounds. 

Ky.—Davis’ Adm’x v. Louisville & 
N. R. Co., 65 S.W.2d 90, 251 Ky. 
398. 

77. La.—A. V. Neilson Co. v. Siess, 
64 So. 128, 134 La. 327. 

78. Colo.—Teller v. Sievers, 77 P. 
261, 20 Colo.App. 109. 

Iowa.—O’Mara v. Newton, etc., R. 

Co., 137 N.W. 942, 156 Iowa 701. 
18 C.J. p 1206 note 18. 

A general order of a circuit judge 
directing the posting on bulletin 
boards and elsewhere and the mail¬ 
ing to all attorneys in said circuit 
of notice that, with certain classi¬ 
fied exceptions, all cases on the law 
calendar of the division presided 
over by said judge which have been 
pending for a named period of time 
shall be dismissed for want of pros¬ 
ecution unless parties litigant or 
their counsel serve and file before 
a named date motions to set said 
cases for trial, held to be invalid 
as in conflict with the provisions of 
a statute providing the procedure 
for dismissals for want of prosecu¬ 
tion. 

Hawaii.—Silva v. Robert Hind, Lim¬ 
ited, 33 Hawaii 432. 

79. Tex—Hanover P. Tbs. Co. v. 


Shrader, 31 S.W. 1100, 32 S.W. 
344, 11 Tex.Civ.App. 255. 

80. Ill.—Wilson v. Griffith, 5 N.E. 
2d 591, 2SS Ill.App. 32. 

Mass.—Paige v. Sinclair, 130 N.E. 
177, 237 Mass. 482. 

81. Ga.—Calhoun v. Citizens Bank¬ 
ing Co., 38 S.E. 977, 113 Ga. 621. 

Forbes Piano Co. v. Hixon, 68 
S.E. 487, S Ga.App. 51. 

18 C.J. p 1207 note 20. 

82. Colo.—Gordon v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, 125 P.2d 140, 109 Colo. 
347. 

Conn.—King v. Malone, 99 A. 691, 
91 Conn. 342. 

Ohio.—Bishop v. Bishop, 179 N.E. 
142, 40 Ohio App. 493. 

83. Okl.—Denton v. Walker, 217 P. 
386, 90 Okl. 222. 

18 C.J. p 1207 note 22. 

84. N.T.—Freedman v. Sirota, 96 
N.Y.S. 812, 109 App.Div. 874. 

85. Idaho.—Sullivan v. Mabey, 264 
P. 233, 45 Idaho 595. 

85.5 Cal.—Ransome-Crummey Co. v. 
Wood, 180 P. 951, 40 C.A. 355. 

86. Cal.—Corpus Juris Secundum 
cited in Harris v. Board of Ed. of 
City and County of San Francisco, 
313 P.2d 212, 216, 152 C.A.2d 677. 

Colo.—Miller v. East Denver Munic¬ 
ipal Irr. Disk, 266 P. 211, 83 Colo. 
406. 


87. U.S.—Board of Sup’rs of Rock¬ 
land County v. Knickerbocker Ice 
Co., C.C.A.N.Y., 80 F.2d 248. 

88. Iowa.—Loos v. Callendar Sav. 
Bank, 156 N.W. 712, 174 Iowa 577. 

18 C.J. p 1207 note 24. 

Mere entry of nonsuit 
Jurisdiction of the parties is not 
lost by the mere entry of a nonsuit 
without a final judgment rendered 
and entered thereon. 

Fla.—Whitaker v. Wright, 129 So. 
889, 100 Fla. 282, 

89. U.S.—Corpus Juris cited in 
Dulion v. S. A. Lynch Enterprise 
Finance Corporation, C.C.A.Ga., 53 
F.2d 568, 570. 

Fla.—State ex rel. Crocker v. Chil- 
lingworth, 143 So. 346, 106 Fla. 323 
—Whitaker v. Wright, 129 So. 889, 
100 Fla. 282. 

Ga.—Jones v. Britt, 42 S.E.2d 64S, 
75 Ga.App. 142. 

Ill.—Lawrenceville Tp. High School 
Dist. No. 71 v. St. Francisville 
Community High School Disk No. 
102, 75 N.E.2d 407, 332 Ill.App. 
437—In re Braje's Estate, 13 N.E. 
2d 821, 294 Ill.App. 377—Corpus 
Juris qiioted in Ellison v. Ward, 
13 N.E.2d 649, 651, 294 IlLApp. 
197. 

Ind.—State ex rel. Hurd v. Davis, 84 
N.E.2d 181, 227 Ind. 93. 

Mass.—Farnum v. Brady, 168 N.E. 
165, 269 Mass. 53. 
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ceedings in the action are unauthorized , 30 until j the cause reinstated , 31 except to render a judgment 
the judgment of dismissal or nonsuit is vacated and I or decree for costs or to make such order or decree 


Mich.— Hailey v. Wolf, 30 N.W.2d 
437, 320 Mich. 59—Miller v. Davis, 
217 N.W. 904, 241 Mich. 544. 

>; e b._Corpus Juris Secundum cited 

in Strawn v. Sarpy County, 58 X. 
\V.2d 168, 171, 156 Xeb. 797— 

Corpus Juris quoted in Schroeder 
v. Bartlett, 262 X.W. 447, 449, 129 
Xeb. 645. 

XM.—Corpus Juris quoted in Chav- 
~ ez v . Ade, 34 P.2d 670, 671, 38 X. 
M. 3S9. 

X.Y.—Klepper v. Canadian Pac. Ry. 
* Co., So X.Y.S.2d 258, 193 Misc. 808. 
IS C.J. p 1207 note 25. 

As though suit had never been in¬ 
stituted 

t .a —State v. C. S. Jackson & Co., 
82 So. 213, 145 La. 250. 

Terminates proceedings 
Mich.—Corpus Juris cited in North- 
rup v. Jay, 247 N.W. 717, 718, 262 
Mich. 463. 

Order held immediately effective 
As between the parties, an order 
of dismissal signed by the trial 
judge is immediately effective. 

Ga.—Bedgood v. Stevens, 36 S.E.2d 
793, 200 Ga. 244. 

Discontinuance 

By discontinuance of an action 
further proceedings in the action are 
not only arrested, but what has been 
done therein is also annulled, so 
that action is as if it had never 
been, and thus where plaintiff did 
not accept amount allowed as addi¬ 
tional counsel fees, the order which 
made the allowance fell with a sub¬ 
sequent discontinuance of the action 
in which order was entered, and 
plaintiff was entitled to bring subse¬ 
quent action for additional counsel 
fees. 

X.Y.—Radin v. Harper, 82 N.Y.S.2d 

121 . 

Detention of jurisdiction 

Generally, on dismissal of a pend¬ 
ing case, jurisdiction of the court 
is ended, and, if jurisdiction is to be 
retained, a provision to that effect 
must be made part of order of dis¬ 
missal. 

Ohio.—State ex rel. De Ran v. Myers, 
84 N.E.2d 240, 83 Ohio App. 469. 

Nonsuit as form of dismissal 
In face of statutory and judicial 
history in which nonsuit had always 
been treated as one form of dis¬ 
missal, court could not assume that 
legislature, in recasting the code of 
civil procedure into several sec¬ 
tions, intended to treat a nonsuit 
as no longer being a dismissal, par¬ 
ticularly in view of arrangement of 
new sections. 

Cal.—Costa v. Regents of Universi¬ 
ty of Cal., 229 P.2d 867, 103 C.A. 
2d 491. 


Order inapplicable to action 
An order entered in action to qui¬ 
et title which was designated “order 
of dismissal,” which recited that 
petition and proceedings should be 
dismissed for failure to prosecute, 
and which was preceded by motion 
to dismiss and a proceeding to va¬ 
cate judgment partially disposing of 
action to quiet title, applied to peti¬ 
tion to vacate partial judgment and 
did not terminate jurisdiction of 
court in main action. 

Okl.—Thompson v. General Out¬ 
door Advertising Co., 151 P.2d 379, 
194 Okl. 300. 

90. Cal.—Corpus Juris Secundum 
cited in Lord v. Superior Court of 
Los Angeles County, 168 P.2d 14, 
15, 27 C.2d 855. 

Douglas v. Superior Court in and 
for Los Angeles County, 210 P.2d 
853, 94 C.A.2d 395—Pinch v. Ek- 
strom, 1 P.2d 516, 115 C.A. 381- 
Cruse v. Superior Court in and for 
Los Angeles County, 283 P. 73, 102 
C.A. 290—St. Clair v. Brix, 264 P. 
307, 89 C.A. 94. 

Ga.—St. Paul Fire & Marine Ins. 
Co. v. McCoy, 145 S.E. 100, 38 Ga. 
App. 660. 

Ill.—Corpus Juris quoted in Ellison 
v. Ward, 13 X.E.2d 649, 651, 294 
IIIA-Pp. 197. 

Me.—Miller v. Ferrocarrill Del Pa- 
cifico De Nicaragua, 18 A.2d 688, 
137 Me. 251. 

Mich.—Corpus Juris cited in Nortli¬ 
mp v. Jay, 247 N.W. 717, 718, 262 
Mich. 463. 

Minn.—Corpus Juris Secundum cited 
in Love v. Anderson, 61 N.W.2d 
419, 421, 240 Minn. 312. 

Neb.—Corpus Juris Secundum cited 
in Strawn v. Sarpy County, 58 N. 
W.2d 168, 171, 156 Neb. 797- 

Corpus Juris quoted in Schroeder 
v. Bartlett, 262 N.W. 447, 449, 
129 Neb. 645. 

N.M.—Corpus Juris quoted in Chav¬ 
ez v. Ade, 34 P.2d 670, 671, 38 N. 
M. 389. 

N.Y.—Klein v. Vernon Lumber Corp., 
54 N.Y.S.2d 248, 269 App.Div. 71. 
Tex.—J. G. Smith & Grain Co. v. 

Payne, Civ.App., 290 S.W. 841. 

18 C.J. p 1207 note 26. 

Doss of jurisdiction 

(1) When action was dismissed 
under statute dealing with abate¬ 
ment of action pending one year 
without prosecution, and one month 
passed without revival of the action, 
the court lost jurisdiction of the 
action. 

Fla.—Zukor v. Hill, 84 So.2d 554. 

(2) Court loses jurisdiction of 
cause on dismissal of suit, unless 
set aside during term, or reversed 
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by appeal, writ of error, or under 
statute providing therefor. 

Ill.—Harris v. Chicago House-Wreck¬ 
ing Co., 145 N.E. 666, 314 III. 500. 

(3) An order of dismissal is final 
ten days after it is entered and the 
court loses jurisdiction of the cause. 
Ky.—Van Arsdale v. Caswell, 311 S. 
W.2d 404. 

Bight to amend pleadings ended 
Pa .—Potter Title & Trust Co. v. 

Frank, 148 A. 50, 298 Pa. 137. 
Dismissal with prejudice 

Dismissal with prejudice took 
party out of court, and all pending 
matters therein were thereafter, as 
far as that party was concerned, the 
same as if it had never been a party; 
and where party -was dismissed from 
case before he and another moved 
for a new trial, the purported joint 
motion was in fact a motion with 
only one party. 

Neb.—Campbell v. Ohio Nat. Life 
Ins. Co., 74 N.W.2d 546, 161 Neb. 
653. 

Dismissal without prejudice 

A proceeding is none the less 
terminated because it is dismissed 
without prejudice, and, without set¬ 
ting aside such an order, the court 
is without jurisdiction in that pro¬ 
ceeding to entertain another petition 
filed over a year later. 

U.S.—Mitchell v. Board of Govern¬ 
ors of Washington State Bar 
Ass’n, C.C.A-Wash., 145 F.2d 82 7, 
certiorari denied 65 S.Ct, 677, 324 
U.S. 845, 89 L.Ed. 1407. 

Motion to add parties 

Defendant’s motions to dismiss ac¬ 
tion and to add another party plain¬ 
tiff are inconsistent, and if motion 
to dismiss be sustained, motion to 
add party plaintiff cannot be en¬ 
tertained, while if another party 
plaintiff is brought in, action should 
not be dismissed without giving 
such party opportunity to present his 
claims and resist contrary claims. 
Okl.—Nelson v. Garrett, 200 P.2d 
420, 201 OkL 9. 

Severance 

Where action had been dismissed, 
no action existed to which a motion 
for severance could apply, unless 
motion to restore was made, and 
hence order of severance nunc pro 
tunc was invalid. 

N.Y.—Rothman v. Holbrook Furni¬ 
ture Co., 38 N.Y.S.2d 806. 

91. Fla.—Zukor v. Hill, 84 So.2d 
554. 

Ky.—May v. Williams, 270 S.W. 804, 
208 Ky. 232. 

18 C.J. p 1207 note 27. 

Pinal at expiration of term 

<1) If no motion to set aside a 
nonsuit is filed, or it is filed and over- 
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in the cause as may be necessary to effectuate the 
judgment terminating the cause, and except on ap¬ 
peal. 92 The view has been taken, however, that 
after dismissal the court has the power to determine 
the disposition of funds held in custodia legis, as 


27 C.J.S. 

discussed in Deposits in Court § 9, or to render any 
rightful judgment in the cause, as considered in 
Courts § 86-8$. In so far as the particular action 
j is concerned, a dismissal is the same as a judgment 
| for defendant on the merits, 93 and in order to sus- 


ruled, the nonsuit is final, at least 
at the end of the term, and effectu¬ 
ates a dismissal of the action. 

Mo.—Rainwater v. Wallace, 174 S. 
W.2d 835, 351 Mo. 1044—Boyd v. 
Logan Jones Dry Goods Co., 104 
S.W.2d 348, 340 Mo. 1100—Stith v. 
J. J. Newberry Co., 79 S.W.2d 
447, 336 Mo. 467. 

(2) A case dismissed for want of 
prosecution goes to judgment at 
same term. 

Me.—Enoch C. Richards Co. v. 
Libby, 33 A.2d 537, 140 Me. 38. 

92. Cal.—Corpus Juris Secundum 
cited, in Lord v. Superior Court of 
Los Angeles County, 168 P.2d 14, 
15, 27 C.2d 855. 

Ill.—Bettenhausen v. Guenther, 58 
N.E.2d 550, 388 Ill. 487. 

Corpus Juris quoted in Ellison 
v. Ward, 13 N.E.2d 649, 651, 294 
Ill.App. 197. 

Neb.—Corpus Juris Secundum cited 
in Strawn v. Sarpy County, 58 
N.W.2d 168, 171, 156 Neb. 797— 
Corpus Juris quoted in Schroeder 
v. Bartlett, 262 N.W. 447, 449, 129 
Neb. 645. 

18 C.J. p 1207 notes 29—30. 

Searing' in rent 

In an appropriate case, the court 
will sometimes dismiss the bill as 
to defendant but retain it for hear¬ 
ing as an in rem proceeding. 

Me.—Munsey v. Groves, 117 A.2d 64, 
151 Me. 200. 

93. CaL—Nelson v. Geiss, 7 P.2d 
720, 120 C.A. 247. 

N.J.—Mayflower Industries v. Thor 
Corp., 86 A.2d 293, 17 N.J.Super. 
505, appeal dismissed 89 A.2d 277, 
20 N.J.Super. 39. 

Pa.—Dorfman v. Horn & Hardart 
Baking Co. f 175 A. 759, 115 Pa. 
Super. 442. 

18 C.J. p 1207 note 31. 

Dismissal for disobedience of order 
Ariz.—Anguiano v. Transcontinental 
Bus System, 263 P.2d 305, 76 Ariz. 
246. 

Dismissals with prejudice 
U-S.—D. A. C. Uranium Co. v. Benton, 
D.C.C 0 I 0 ., 149 F.Supp. 667. 
Dismissal without prejudice is not 
& judgment on the merits. 

Wash.—State ex reL Lyle v. Superior 
Court for Pierce County, 102 P.2d 
246, 3 Wash.2d 702. 

M too e —ity for due process 

CD It has been held that where the 
requirements of due process have 
been satisfied by reasonable notice 
and m opportunity to be heard, and 
the court dees not specify the* the 


| dismissal is without prejudice, the 
' judgment operates as an adjudica- 
‘ tion on the merits. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 2S1 S.W.2d 
614—Hannibal v. St. Louis Public 
Service Co., App., 200 S.W.Sd 568. 

(2) Where, however, a judgment 
of dismissal is rendered without 
notice and an opportunity to be 
heard, it does not constitute an ad¬ 
judication on the merits. 

Mo.—Snyder v. Christie, App., 272 
S.W.2d 27. 

N.M.—Otero v. Sandoval, 292 P.2d 
319, 60 N.M. 444. 

Presumption of validity 

(1) There is a presumption of va¬ 
lidity in favor of a judgment of dis¬ 
missal. 

Miss.—Baker v. Moore, 169 So. 773, 
176 Miss. 431. 

(2) Accordingly notice of applica¬ 
tion for the order will be presumed. 
Cal.—Consolidated Const. Co. v. Pa¬ 
cific Electric Ry. Co., 193 P. 23S, 
184 C. 244. 

(3) Recitals in order and judgment 
dismissing suit that suit was dis¬ 
missed on motion of defendant were 
conclusive that proper motion to dis¬ 
miss suit had been entered previous 
to entry of judgment, in absence of 
showing to contrary. 

Ill.—People, for Use of Dyer, v. Saw¬ 
yer, 2 N.E.2d 343, 284 Ill.App. 463. 

Reason for granting 

The finality of a judgment of dis¬ 
missal as against both defendants 
cannot be affected by fact that dis¬ 
missal could have been granted for 
another reason, or even that it was 
granted for the wrong reason. 

U.S.—Kataoka v. May Department 
Stores Co., D.C.Cal., 30 F.Supp. 346. 

Nonsuit 

(1) Statute providing that two non¬ 
suits are equivalent to verdict against 
party suffering them is in derogation 
of the common law, and is to be 
strictly construed. 

Ala.—Brock v. Harris, 42 So.2d 39, 34 
Ala.App. 593. 

(2) A “nonsuit,” like its counter¬ 
part a “default,” is generally imposed 
on party because of refusal or fail¬ 
ure to take some step required for 
further progress of action, and if not 
removed it results in judgment for 
defendant 

Mass.—Curley v. Boston Herald-Trav¬ 
eler Corp., 49 N.E.2d 445, 314 Mass. 
31. 

(3) A judgment of nonsuit is a com¬ 
plete determination of the suit al¬ 
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though not an adjudication of the 
merits. 

Mo.—Foster v. Wright, App., 187 S.W 
2d 974. 

N.C.—Burton v. City of Reidsville, 90 
S.E.2d 700, 243 N.C. 405—Bourne v. 
Southern Ry. Co., 31 S.E.2d 3S* n<, 4 
N.C. 444. 

(4) Ordinarily a judgment of non¬ 
suit is not a decision on merits. 

N.C.—Howie v. Twin States Exp., 75 
S.E.2d 732, 237 N.C. 667. 

Particular dismissals held not deter, 
ruination on merits 

(1) In general. 

Conn.—Fetzer v. Miscoe Spring Wa¬ 
ter Co., 106 A.2d 149, 141 Conn. 364. 
Utah.—Platz v. International Smelt¬ 
ing Co., 213 P. 187, 61 Utah 342. 

(2) Dismissals for want of prose¬ 
cution. 

Cal.—Superior Oil Co. v. Superior 
Court in and for Kings County, 56 
P.2d 950, 6 C.2d 113. 

Atchison T. & S. F. Ry. Co. v. 
Rollaway Window" Screen Co., 226 
P.2d 763, 101 C.A.2d 763. 

Fla.—May v. State ex rel. Ervin, 96 
So.2d 126. 

Mo.—Snyder v. Christie, App., 272 S. 
W.2d 27. 

ST.Y .—Serafini v. Stento, 31 N.Y.S.2d 
20, 262 App.Div. 590—Zickl v. Rus¬ 
sell, 290 N.Y.S. 271, 248 App.Div. 
845. 

Brand v. Union Ry. Co. of New 
York City, 17 N.Y.S.2d 504, 1*73 
Misc. 224. 

Tex.—Moody & Tips Lumber Co. v. 
South Dallas Bank & Trust Co., Civ. 
App., 246 S.W.2d 263, error dis¬ 
missed. 

Nonresident motorist 

Under new enactment, the bar of 
former statute, forbidding the re¬ 
commencement of an action against 
nonresident motorist after dismissal 
unless nonresident defendant is per¬ 
sonally served with notice within 
state, applied only where a general 
appearance had been entered by the 
nonresident defendant before the dis¬ 
missal. 

Iowa.—Halse v. La Crescent Grain 
Co., 1 N.W.2d 202, 231 Iowa 231. 

Counterclaims, cross claims, or third- 
party claims 

An order of dismissal is an adjudi¬ 
cation on the merits, regardless of 
whether dismissal is directed to coun¬ 
terclaims, cross claims, or third-party 
claims. 

Colo.—Graham v. District Court In 
and For Jefferson County, 323 P.2d 
635. 

N.Y.—Winthrop Products Corp. v. 
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tain a judgment subsequent to the dismissal the rec¬ 
ord must show such vacation 94 or such acts of the 
parties as evince a design to have the cause heard 
and determined without regard to former proceed¬ 


ings; 95 but, unless the dismissal is with preju¬ 
dice, 95 * 5 it does not extinguish the cause of ac¬ 
tion 95 

A general order for dismissal, while operative as 


Pamsky, 126 N.Y.S.2d 251, 282 App. 
Div. 1016. 

94, Iowa.—Corpus Juris Secundum 
cited in Phelps v. Varbel, 79 N.W. 
2d 763, 765, 248 Iowa 467. 

Ky.—Merrick v. Merrick, 71 S.W. 2d 
4, 254 Ky. 145—May v. Williams, 
270 S.W. S04, 208 Ky. 232. 

18 C.J. P 1208 note 32. 

Decree on merits not reinstatement 
Decree which purports to adjudi¬ 
cate merits and does not lodge mo¬ 
tion to reinstate, or refer to rein¬ 
statement, cannot be treated as rein¬ 
stating cause. 

W.Va.—Hagen-Ratcliff & Co. v. Grobe, 
169 S.E. 240, 113 W.Va. 592. 
Subsequent appearance as witness 
Where an alternative defendant as 
to whom a nonsuit was granted sub¬ 
sequently appeared in obedience to a 
subpoena of the principal defendant, 
the court was without jurisdiction to 
set aside the nonsuit, try the case as 
if he were still a party, and render 
judgment against him, since one sub¬ 
poenaed as a witness on behalf of 
another cannot be subjected to a judg¬ 
ment in debt against himself person¬ 
ally, especially where he already has 
had a judgment in his favor. 

N.J.—Klein Bros. Co. v. Hyman, 115 
A. 303, 96 N.J.Law 322. 

95. Ill.—Goodrich v. Huntington, 11 
Ill. 646. 

Wall v. Chesapeake, etc., R. Co., 
189 Ill.App. 234. 

Construed as continuance 
Where the court dismissed plain¬ 
tiffs petition and permitted it to file 
a new amended petition, which de¬ 
fendants answered, the court’s entry 
of dismissal should not be construed 
as a dismissal of the action, but as a 
continuance of the cause under new 
pleadings. 

Iowa.—E. H. Emery & Co. v. Chica¬ 
go, B. & Q. R. Co., 173 N.W. 12, 186 
Iowa 1156. 

95.5 Cal.—Fisher v. Eckert, 212 P. 
2d 64, 94 C.A.2d 890. 

“Dismissal on merits’ 9 differs from 
“dismissals authorized by statute” in 
that the latter conclude the action 
only, whereas the former not only 
ends the action, but concludes also 
the cause of action, determining final¬ 
ly the whole controversy. 

N’-D.—in re Tooz’ Estate, 37 N.W.2d 
493, 76 N.D. 492. 

Conclusive effect of words 
Although the words “with preju¬ 
dice” appearing in motion or order 
for di s m iss al are not always con¬ 
clusive against plaintiff, their effect 
is determined by conditions under 
which they are used. 


X.D.—Mongeon v. Burkebile, 55 N.W. 
2d 445, 79 N.D. 234. 

99. U.S.—Wright, National Sur. 

Corp. Intervenor v. Lumbermen’s 
Mut. Cas. Co., C.A.La., 242 F.2d 1 
—Pueblo De Taos v. Archuleta, C. 
C.A.N.M., 64 F.2d 807. 

Ark.—Jernigan v. Pfeifer Bros., 5 S. 

W.2d 941, 177 Ark. 145. 

Ga.—-Jones v. Britt, 42 SJE3.2d 648, 75 
Ga.App. 142. 

Iowa.—Fryman v. McCaffrey, 222 N. 
W. 19, 208 Iowa 531, rehearing de¬ 
nied 222 N.W. 19, 208 Iowa 531. 
La.—Losch v. Greco, 136 So. 572, 173 
La. 223—McMillan v. Lorimer, 107 
So. 239, 160 La. 400. 

N.Y.—Aldrich r. Momingside Heights 
Housing Corp., 150 N.Y.S.2d 838, 2 
Misc.2d 60. 

Ohio.—Wheeling & L. E. R. Co. v. 

Davider, 17 Ohio Cir.Ct.,N.S„ 470. 
Pa.—Bucci v. Detroit Fire & Marine 
Ins. Co., 167 A. 425, 109 Pa.Super. 
167. 

Joyce v. Nallin, 30 Pa.Dist. & 
Co. 316. 

Tenn.—Brown v. Brown, 72 S.W.2d 
557, 167 Tenn. 567. 

Tex.—Turman v. Turman, Civ.App., 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed—Win¬ 
ter Garden Land Co. v. Zavalla- 
Dimmit Counties Water Improve¬ 
ment Dist. No. 1, CivA.pp., 5 S.W. 
2d 606. 

Va.—Senter v. Lively, 168 S.E. 328, 
160 Va. 417. 
j 18 C.J. p 1208 note 33. 

Dismissals without prejudice 

(1) Judicial as well as quasi-ju¬ 
dicial tribunals do not lose jurisdic¬ 
tion of a cause by its dismissal with 
a proviso authorizing its reinstate¬ 
ment, and a dismissal without preju¬ 
dice is a reservation of the right to 
reinstate the proceeding. 

U.S.—Hastings Mfg. Co. v. Federal 
Trade Commission, C.C.A., 153 F. 
2d 253, certiorari denied 66 S.Ct. 
1344, 328 U.S. 853, 90 L.EcL 1636. 

(2) The effect of a dismissal with¬ 
out prejudice is to adjudicate noth¬ 
ing as to the matter in question, and 
to leave it just as though there had 
never been any suit with respect 
thereto. 

Cal.—Fleishbein v. Western Auto 
• Supply Agency, 65 F.2d 928, 19 C. 
A.2d 424. 

Miss.—Ragsdale v. Vicksburg & M. 

R. Co., 62 Miss. 480. 

Or.—Bank of Jordan Valley v. Dun¬ 
can, 209 F. 149, 105 Or. 105. 

(3) A dismissal without prejudice 
leaves the parties as though no ac¬ 
tion had been instituted, 
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Mich.—Rubsam Corporation v. Gen¬ 
eral Motors Corporation, 275 N.W. 
735, 281 Mich. 691, amended on oth¬ 
er grounds 279 N.W. 496. 281 Mich. 
716—Northrup v. Jay, 247 N.W. 717, 
262 Mich. 463. 

Ky.—Edinger v. Miller, 174 S.W.2d 
421, 295 Ky. 287. 

(4) The rights of the parties are 
not prejudiced thereby. 

Ky.—O'Neal v. Turney’s Ex’s, 300 S. 
W. 913, 222 Ky. 361. 

(5) A judgment dismissing a cause 
without prejudice rendered without 
a hearing reserves to the parties the 
right to litigate all questions which 
might have been tried and deter¬ 
mined in the suit. 

N.H.—Easter v. Easter, 73 A. 30, 75 
N.H. 270, 139 Am.S.R. 688. 

(6) “Only effect of words ‘without 
prejudice* in order dismissing suit is 
to prevent dismissal in operating in 
any suit which plaintiff might desire 
to bring on same cause of action." 
Miss.—W. T, Raleigh Co. v. Barnes, 

109 So. 8, 143 Miss. 597. 

Nonsuit 

(1) Plaintiffs right to recommence 
his suit on payment of costs after he 
has been nonsuited on a previous ac¬ 
tion is expressly recognized by stat¬ 
ute. 

Ga.—Peterson v. Lott, 37 S.E.2d 358, 
200 Ga. 390. 

(2) When an exception of want of 
capacity is sustained in limine litis, 
a dismissal should be as of nonsuit 
so as to preserve cause of action 
which is not destroyed by sustension 
of exception. 

La.—Quaker Hill, Inc. v. Guin, App., 
95 So.2d 370. 

(3) A dismissal of suit as of non¬ 
suit restores matters to the status 
occupied before the suit was institut¬ 
ed and leaves the party free again to 
come into court with his complaint. 
La.—Neal v. Hall, App., 28 So.2d 13L 

(4) A nonsuit or non pros for fail¬ 
ure to prosecute ends only the suit in 
which it is entered and a second suit 
may lie for the same cause of ac¬ 
tion. 

N.J.—Morgan v. Clark, 36 A.2d 149, 
22 N.J.Misc. 102. 

(5) Ordinarily a judgment of non¬ 
suit is not a bar to a second action 
for the same causa 

N.C.—Howie v. Twin States Exp., 75 
S.E.2d 732, 237 N.C. 667. 

Discontinuance 

A discontinuance is not a bar to 
the maintenance of a subsequent ac¬ 
tion brought for the same causa 
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to all cases within its purview, 97 does not remove 
cases otherwise within its sweep from the general 
jurisdiction of the court to deal with them as jus¬ 
tice under the law may require, 95 and the court may 
make an order concerning such a case which by its 
necessary effect will render the general order inap¬ 
plicable. 99 

Where, by mistake of the clerk, a case in which 
a final judgment had been entered was placed upon 
the trial docket, an order dismissing the case for 
want of prosecution is a nullity, 1 and cannot in any 
way affect pending proceedings in aid of execution 
for the collection of the judgment. 2 

Estoppel arising from dismissal. When an ac- 
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tion has been dismissed from an inferior court on 
the ground that the case involved title or boundaries 
to real estate, such order of court so dismissing 
such case, when properly pleaded, will estop de¬ 
fendant from denying that such question is involved 
in a case brought on the same cause of action in a 
court having jurisdiction of such actions. 3 

Several defendants . At least where a joint lia¬ 
bility is not asserted, a dismissal as to some of sev¬ 
eral defendants does not operate as a dismissal to 
the other defendants. 4 Where the action has been 
dismissed as to one defendant, all further proceed¬ 
ings against him are unauthorized, unless the dis¬ 
missal has been set aside. 5 An involuntary dis- 


Mass.—Metropolitan Transit Author¬ 
ity v. Railway Exp. Agency, 84 N. 
E.2d 26, 323 Mass. 707. 

Cross action 

Where cross action brought by one 
defendant against plaintiff and oth¬ 
er defendants was dismissed on de¬ 
murrer as to the other defendants 
and cross complainant proceeded to 
trial on the cross action against 
plaintiff alone, cross complainant did 
not thereby abandon his cross action 
against the other defendants, since 
cross complainant, as a defendant in 
the main suit, had no election ex¬ 
cept to proceed with the trial as 
pressed by plaintiff. 

Ga.—Kidd v. Finch, 4 S.E.2d 187, 188 
Ga. 492. 

Institution of new action 

Where the court quashed an orig¬ 
inal writ, and remanded the case to 
rules for issuance of alias process, 
plaintiff's claim not being barred 
by limitations, he had a right to ig¬ 
nore the old action, and institute a 
new action by a new original writ 
instead of having alias process is¬ 
sued in the first action. 

Va.—Davis v. McCall, 113 S.E. 835, 
133 Va. 487. 

Failure to pick jury 
A dismissal of a civil action for 
failure of plaintiff to select a jury 
is equivalent to a dismissal for non- 
appearance. 

N.Y.—Schneck v. S. T. Grand, Inc., 
174 N.Y.S.2d 749. 

97. Mass.—Donovan v. Danielson, 
161 N.E. 807, 263 Mass. 419. 

98. Mass.—Beal v. Lynch, 136 N.E. 
172, 242 Mass. 65. 

99. Mass.—Beal v. Lynch, supra. 

1* Neb.—Jacoby v. Dvorak, 197 N.W. 
428, 111 Neb. 683, modified on oth¬ 
er grounds 199 N.W. 726, 111 Neb. 
683. 

a- Neb.—Jacoby v. Dvorak, supra. 

& Fla.—Barrs v. State, 107 So. 249, 
31 Fla. 30. 


4. Ark.—Caruthers v. Davis, 239 S. 

W. 763, 153 Ark. 200. 

Ga.—Loftis v. Security Mortg. Co., 
179 S.E. 108, 180 Ga. 4S0. 

Mo.—Stith v. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

N.Y.—Simovich v. Fillmore Gardens 
Corporation, 279 N.Y.S. 58, 244 App. 
Div. 751. 

Pa.—Barnett v. Borough of Aliquip- 
pa, 37 Fa.Dist. & Co. 521, 31 Mun. 
L.R. 213. 

Voluntary dismissals as to codefend¬ 
ants see supra §§ 30-32. 

Principal and surety 

Fact that cause had been dismissed 
for want of prosecution as to sure¬ 
ties of principal debtor did not en¬ 
title principal debtor to dismissal for 
want of prosecution. 

X.J.—Morgan v. Clark, 36 A.2d 149, 
22 N.J.Misc. 102. 

Dismissal based on covenant not to 
sue 

Orders of dismissal of tort action 
as to certain defendants were to be 
read and construed with covenant not 
to sue, on which the orders were bas¬ 
ed, and, when so read and construed, 
words “with full prejudice” as to cer¬ 
tain defendants meant dismissed with 
full prejudice provided for in plain¬ 
tiffs’ covenant not to sue. 

Tenn.—Long v. Kirby-Smith, 292 S. 
W.2d 216. 

Defendants not served 

Dismissal of action for assault and 
battery as to defendants not served 
with process did not operate as dis¬ 
missal of defendants who were served 
in absence of showing that plaintiff 
received satisfaction from defendants 
not served. 

Cal.—Kim v. Chinn, 133 P.2d 677, 56 
C.A.2d 857. 

Dismissal held not a release 

Neither the dismissal of an auto¬ 
mobile negligence action as to a de¬ 
fendant with respect to whom com¬ 
plaint was demurrable, nor the dis¬ 
missal as to another defendant on 
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ground of want of personal jurisdic¬ 
tion, was a release such as would 
release from liability a third defend¬ 
ant who was alleged tort-feasor. 

Or.—McAdam v. Royce, 272 P.2d 986 
202 Or. 245. 

5. Cal.—Coborg Oil Co. v. Russell, 
223 P.2d 305, 100 C.A.2d 200. 

Ill.—Shemaitis v. Shemaitis, 127 N.E. 
2d 649, 6 Ill.App.2d 324—Verlinden 
v. Turner, 115 N.E.2d 576, 351 Ill. 
App. 511. 

Ind.—Kist v. Coughlin, 57 N.E.2d 199, 
222 Ind. 639, modified on other 
grounds 57 N.E.2d 586, 222 Ind. 639. 
La.—Glass ell v. New York Life Ins. 
Co., App., 180 So. 154—Peyton v. 
Metropolitan Life Ins. Co., App., 
148 So. 721, followed in Peyton v. 
Morgan's Louisiana & T. R. & S. 
S. Co., 148 So. 724. 

Mich.—Hughes v. City of Detroit, 58 
N.W.2d 144, 336 Mich. 457. 

Minn.—Bogestad v. Anderson, 173 N. 

W. 674, 143 Minn. 336. 

Mo.—Johnson v. Chapman, 296 S.W. 

836, 220 Mo.App. 1331. 

N.C-—Watts v. Lefler, 140 S.E. 435, 
194 N.C. 671. 

Tex.—Dodson v. Kuykendall, Civ.App., 
127 S.W.2d 348, error dismissed, 
judgment correct—Cook v. Liberty 
Pipe Line Co., Civ.App., 281 S.W. 
221, error dismissed. 

Wyo.—Wyuta Cattle Co. v. Connell, 
299 P. 279, 43 Wyo. 135, rehearing 
denied 3 P.2d 101, 43 Wyo. 135. 

Named or unnamed defendants 

Where a party to a suit is dismiss¬ 
ed as a named defendant, he never¬ 
theless remains in the suit in the 
class represented by other named 
representatives; and in a class ac¬ 
tion by receiver of insurance ex¬ 
change against subscribers to enforce 
assessment, dismissal of one defend¬ 
ant “as a named defendant, but not 
as an unnamed defendant,” was with¬ 
in court’s jurisdiction and did not 
affect him as a represented party at 
interest, and hence judgment was en¬ 
forceable against him. 
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missal as to one defendant discharges other defend¬ 
ants against whom a joint liability is asserted. 6 
After a partial nonsuit has been granted, a joint 
action, unless reinstated, is at an end, and, if plain¬ 
tiff acquiesces in the adverse judgment by electing 
to proceed against the remaining defendants alone, 
he will be held to have abandoned suit against the 
defendants in whose favor nonsuit was granted. 7 
A nonsuit of one joint defendant adjudicates only 
that plaintiff failed to prove a case against him, 
and not that no cause of action existed against such 
defendant. 8 

Two causes of action. Where plaintiff sues on 
two causes of action, a dismissal as to one cause of 
action does not deprive the court of jurisdiction to 
pass on the other cause of action. 9 In an equitable 
proceeding where the proceeding does not amount 
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to a suit based on two separate causes of action or a 
cause divisible into separate parts, a judgment en¬ 
tered on one prayer is not annulled by a subsequent 
nonsuit as to another prayer. 10 

Enforcement of order . It is the duty of the court 
to enforce its order of nonsuit. 11 

b. Effect on Intervention, Cross Complaint, or 
Counterclaim 

In some jurisdictions the dismissal of the original 
action on defendant’s motion carries with it the dis¬ 
missal of an intervention, cross complaint, or counter¬ 
claim. 

According to some decisions the dismissal on mo¬ 
tion of defendant of the main action carries with 
it the dismissal of an intervention or cross petition 
filed in the case, 12 although defendant may after- 


Tex.— Humphrey v. Knox, Civ.App., 
244 S.W.2d 309, refused no reversi¬ 
ble error. 

Reply to additional pleading’s 

Party as to whom action had been 
dismissed cannot in subsequent pro¬ 
ceedings reply to additional pleading 
or file amended pleading. 

N.D.—Company A, First Regiment, 
North Dakota Nat. Guard Training 
School, v. State, 227 N.W. 362, 58 
N.D. 738. 

Taking of involuntary nonsuit 
against one or more of defendants is 
equivalent to dismissal of action 
against such defendants. 

Mo.—Keyes v. Chicago, B. & Q. R. 
Co., 31 S.W.2d 50, 326 Mo. 236. 

6. Ark.—Acme Brick Co. v. Swim, 
269 S.W. 369, 168 Ark. 185. 

7. Ga.—Vandiver v. Georgia Ry. & 
Power Co., 143 S.E. 455, 38 Ga.App. 
59. 

X.D.—Corpus Juris Secundum cited in 
International Shoe Co. v. Hawkin- 
son, 18 N.W.2d 761, 765, 73 N.D. 
677. 

8. Ga.—Georgia Power Co. v. Bann¬ 
ing Cotton Mills, 157 S.E. 525, 42 
Ga.App. 671. 

9. Ky.—Maverick Oil & Gas Co. v. 
Howell, 237 S.W. 40, 193 Ky. 433. 

La.—Savaria v. U. S. Railroad Ad¬ 
ministration, 91 So. 661, 151 La. 
156. 

N.J.—Morgan v. Clark, 36 A.2d 149, 
22 N.J.Misc. 102. 

N.C.—Howell v. Shaw, 112 S.E. 38, 
1S3 N.C. 460. 

10. Ga.—Bearden v. Longino, 190 S. 
E. 12, 183 Ga. 819. 

11. Ohio.—Bassett v. Baker, Wright 
p 337—Worden v. Smith, Wright p 
334. 

12. U.S.—First Nat. S. S. Co. v. U. 
S., 106 Ct.Cl. 601. 

HI.—Engstrom v. Olson, 248 Ill.App. 
480. 


[ La.—Miller, Royal Indemnity Co., In¬ 
tervener v. Board of Com'rs of Port 
of New Orleans, 7 So.2d 355, 199 
La. 1071—Erskine v. Gardiner, 110 
So. 97, 162 La. 83—Picard Const. 
Co. v. Board of Com'rs of Caddo 
Levee Dist., 109 So. 816, 161 La. 
1002—McMillan v. Lorimer, 107 So. 
239, 160 La. 400—Gorman v. Gor¬ 
man, 103 So. 766, 777, 158 La. 274. 

Bell v. Leiendecker, App., 170 So. 
386, reversed on other grounds 174 
So. 89, 187 La. 1—Hodges v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, App., 141 So. 783. 

Me.—Sewall v. Tarbox, 30 Me. 27. 

N.Y.—Cobb v. Goodhue, 11 Paige 110. 
N.C.—Bradham v. McLean Trucking 
Co., 91 S.E.2d 891, 243 N.C. 708- 
Bourne v. Southern Ry. Co., 31 S. 
E.2d 382, 224 N.C. 444. 

Ohio.—Pirro v. Goldman, App., 114 
N.E.2d 741. 

Cleveland Trust Co. v. Brown, 17 
Ohio Cir.Ct.,N.S„ 304. 

18 C.J. p 1208 note 35. 

Statute held inapplicable 
Code section preventing plaintiff’s 
dismissal, either voluntarily or by 
taking an involuntary nonsuit, from 
having any effect to dismiss defend¬ 
ant’s cross claim, does not apply to 
defendant’s own dismissal, or action 
having that effect; and where de¬ 
fendant, after filing answer and cross 
bill, objected to hearing of evidence 
and insisted on matter being deter¬ 
mined on pleadings, on his motion to 
dismiss, his action amounted to aban¬ 
donment, waiver and withdrawal of 
his answer and cross claim. 

Mo.—Evans v. Brussel, 300 S.W.2d 
442. 

Non.coznpliaii.ce with contract 

Where plaintiff’s action fails be¬ 
cause of noncompliance with a pro¬ 
vision in the contract out of which 
both his cause of action and defend¬ 
ant’s counterclaim arose, it is prop¬ 
er on dismissal of the complaint to 
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dismiss defendant's counterclaim 
without prejudice. 

Wash.—Herring-Hall-Marvin Safe 

Co. v. Purcell Safe Co., 158 P. 477, 
91 Wash. 662. 

Want of capacity to sue 
Where an action brought by a for¬ 
eign administrator was dismissed 
because of his incapacity to sue, a 
subsequent judgment in the action 
on defendant’s counterclaim against 
plaintiff was void, although the ad¬ 
ministrator subsequently qualified in 
the state. 

Ky.—McClellan v. Troendle, 99 S.W. 
329, 30 Ky.L. 611. 

In Georgia 

(1) Although, under statute, nei¬ 
ther plaintiff nor the court can dis¬ 
miss petition without defendant’s 
consent, so as to prejudice his right 
of counterclaim, when petition is dis¬ 
missed on defendant’s demurrer, it is 
not proper to retain the action for 
trial on the counterclaim. 

Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander Bros., 117 S.E. 762, 30 
Ga.App. 312, affirmed Friedlander 
Bros. v. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga, 303. 

(2) Accordingly, where the trans¬ 
feree of bond for title obtained dis¬ 
missal on demurrer as against him of 
suit for purchase price, he could not 
maintain cross action to rescind his 
contract and recover money paid 
thereunder on ground of fraud and 
deceit on the part of vendee and the 
vendor’s agent. 

Ga.—Gafford v. Twitty, 115 SJ3. 105, 
154 Ga, 682. 

(3) On the other hand, it has been 
held that the fact that original plain¬ 
tiffs’ suit was dismissed on defend¬ 
ant’s demurrer did not prevent cross 
complainant from proceeding by 
cross-bill against his codefendants 
and original plaintiffs. 
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ward bring an action on the demand which he had 
interposed as a set-off. 13 According to others if 
there is an intervener who claims an interest in the 
manner in dispute adverse to both plaintiff and de¬ 
fendant, and they answer the intervention, raising 
material issues, a nonsuit as to plaintiff granted on 
defendant’s motion leaves the action still pending 
as to the issues raised on the intervention, and the 
court should proceed to try them. 14 

A cross action is not affected by a dismissal of the 
original action for reasons not concerning issues 
raised in the cross action, 15 and where plaintiff is 
nonsuited after filing an answer to a cross com¬ 
plaint, although he can have no relief on matters 
alleged in his complaint, defendant is entitled to have 


the issues made by his cross complaint and the an¬ 
swer thereto tried and disposed of. 16 Likewise, al¬ 
though affirmative relief asked by defendant con¬ 
cerns the same subject matter as did the relief 
asked for by plaintiff, the new affirmative issues 
may be retained and determined to avoid a multi¬ 
plicity of actions, even if plaintiff’s complaint is dis¬ 
missed. 17 

Defendant by moving for a nonsuit does not con¬ 
cede the invalidity of his counterclaim. 18 The 
dismissal of a cross bill for reasons not concerning 
the issues raised in the original bill leaves the origi¬ 
nal bill pending. 19 Likewise, the dismissal of a 
cross action against a codefendant leaves the case 
as though the cross action had never been filed. 29 


Ga.—Moore v. Atlanta Joint Stock 

Land Bank, 168 S.E. 558, 176 Ga. 

607. 

(4) Accordingly, where the answer 
in the nature of a cross bill contains 
matters germane to that set up in the 
original petition, the dismissal of the 
petition does not carry with it the 
answer. 

Ga.—Davis v. Berry Schools, 1 S.E. 

602, 50 Ga.App. 549. 

(5) The dismissal of an action for 
want of prosecution does not dismiss 
issues raised by cross petition filed 
by defendant seeking equitable relief, 
even though relief sought affects co¬ 
defendants. 

Ga—Winn v. Armour & Co., 193 S.E. 

447, 184 Ga 769. 

<$) Since enactment of Uniform 
Procedure Act of 1887 (Civ.Code 1910 
5§ 5514, 5538), dismissal of petition 
on demurrer as being without equity 
will not have effect of dismissing 
cross bill, alleging additional mat¬ 
ters germane to petition, and pray¬ 
ing affirmative relief, although prayer 
was not for equitable relief, and was 
cognizable at law. 

Ga—Jackson v. Mathis, 132 S.E. 410, 

35 GaApp. 178. 

(7) It has also been held that the 
court did not err in sustaining a gen¬ 
eral demurrer to the declaration or 
petition of defendant in which it 
sought to recover upon a counter¬ 
claim previously filed by it. If the 
counterclaim was not dismissed 
along with plaintiff's petition, the 
new proceeding by defendant in the 
same cause was unnecessary; and, if 
the counterclaim was dismissed, it 
could not be revived merely by re¬ 
peating the allegations therein con¬ 
tained and praying for a recovery 
thereon. 

Geu—Union Inv. Co. v. Squires, 173 

S33L 139, 178 Ga. 3S3. 

(8) The dismissal of a bill in eq¬ 
uity carries the whole case out of 
court Including the answer of defend¬ 


ant thereto if the answer contains 
no set-off or other prayer for relief 
in the nature of a cross bill. 

Ga.—Spence v. Dyal, 44 S.E.2d 658, 
202 Ga. 739. 

In Maryland a statute, providing 
that no voluntary dismissal of the 
suit or submission to voluntary judg¬ 
ment of non prosequitur by plaintiff 
shall interfere with or affect the 
right of defendant to recover in said 
suit on his plea of set-off, is inappli¬ 
cable to a judgment of non prosequi- 
I tur entered on defendant’s motion 
contrary to plaintiff’s wishes, and 
such a judgment disposes of the en¬ 
tire case. 

Md.—Standard Wholesale Phosphate 
& Acid Works v, Starler, 182 A. 
304, 169 Md. 443. 

13. N.J.—Chapin Hall Lumber Co. 
v. Dalrymple, 21 A. 949, 53 N.J.Law 
267. 

14. Cal.—Poehlmann v. Kennedy, 48 
C. 201. 

Tex.—Batchelor v. Douglas, 31 Tex. 
182. 

18 C.J. p 1208 note 38. 

15. Cal.—Tomales Bay Oyster Corp. 
v. Superior Court in and for City 
and County of San Francisco, 217 
P.2d 968, 35 C.2d 389. 

Tex.—Davis v. McCray Refrigerator 
Sales Corp., 150 S.W.2d 377, 136 
Tex. 296—Barrier v. Lowery, 13 S. 
W.2d 688, 118 Tex. 227. 

18 C.J. p 1208 note 39. 

Dismissal or settlement not preclud¬ 
ed 

| Statute providing that no dismissal 
I of plaintiff’s action in which a coun¬ 
terclaim or cross claim has been filed 
shall operate to dismiss or discon¬ 
tinue such counterclaim or cross 
claim does not mean that a counter- 
I claim cannot be dismissed or settled 
! by agreement, but merely means that 
a counterclaim shall not be dismiss¬ 
ed merely because a petition is dis- 
I missed. 


Mo.—England v. Yellow Transit Co 
225 S.W.2d 366, 240 Mo.App. 968. * 

Answer to cross petition 
Where a petition has been dismiss¬ 
ed, the plaintiff should be allowed to 
answer a cross petition, and put in 
such defense as he may have. 

Ky.—Patterson v. Epperson’s Admr., 
3 Ky.Op. 562. 

foreign corporation 
Notwithstanding Arkansas corpora¬ 
tion doing business in Texas without 
a permit could not maintain suit in 
Texas involving title to Texas land 
and suit was dismissed on plea in 
abatement, defendants could prose¬ 
cute, and corporation could defend, 
cross actions previously filed against 
corporation. 

Tex.—Jasper v. Mays Mfg. Co., Civ. 
App., 139 S.W.2d 895. 

16. Cal.—Bayle-Lacoste & Co. v. Su¬ 
perior Court of Alameda County, 
116 P.2d 458, 46 C.A.2d 636—Knapp 
v. B. Nicoll & Co., 296 P. 655, 112 
C.A. 187. 

Tex.—Zachary v. Overton, Civ.App., 
157 S.W.2d 405, error refused. 

18 C.J. p 1208 note 40. 

17. Ala.—Davis v. Evans, 74 So.2d 
705, 261 Ala. 548. 

N.Y.—Lincoln Nat. Bank of City of 
New York v. John Peirce Co., 127 
N.E. 253, 228 N.Y. 359, rehearing 
denied 129 N.E. 906, 229 N.Y. 537. 
Tex.—Zachary v. Overton, Civ.App., 
157 S.W.2d 405, error refused. 

18. Or.—Davenport v. Dose, 67 P. 
112, 40 Or. 336. 

18 C.J. p 1208 note 41. 

19- Ala.—Gilliland Mercantile Co. v. 
Sinclair, 82 So. 22, 203 Ala. 62. 

20. Ind.—Kist v. Coughlin, 57 N.E.2d 
199, 222 Ind. 639, modified on oth¬ 
er grounds 57 N.E.2d 586, 222 Ind. 
639. 

Tex.—Taylor v. Hill, Civ.App., 183 S. 
W. 836, reversed on other grounds, 
Com.App., 221 S.W. 267* 
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§ 78. Setting Aside Dismissal or Nonsuit and 
Reinstatement of Cause 

In a proper case a trial court may vacate or set aside 
a dismissal or nonsuit and reinstate the cause. 

In general, in a proper case a dismissal or nonsuit 
may be set aside or vacated and the cause rein¬ 
stated. 20 * 50 A dismissal or nonsuit, however, can 
be vacated or set aside only on some proceeding 
authorized by law, 21 and there must be a compli¬ 
ance with statutory provisions. 22 Where a suit has 
been dismissed, a nonsuit granted, or a judgment of 


non pros, entered, at least while the court still re¬ 
tains power over its judgments, such dismissal, 
nonsuit, or non pros, may be set aside for good cause 
shown, 23 and on a denial of such motion an excep¬ 
tion may be taken. 24 

A motion to set aside a nonsuit or judgment of 
dismissal and reinstate the case is a proceeding 
to which equity rules apply. 24 - 5 It has been con¬ 
sidered as in the nature of a motion for reconsidera¬ 
tion, 25 or as equivalent to, or partaking of the na¬ 
ture of, a motion for new trial ; 25 * 5 but a reinstate- 


20.50 Ill.—Parrilli v. St. Louis Bath 
House Corp., 110 N.E.2d 525, 349 
Ill.App. 397. 

Pa.—McFeaters v. Cooper-Bessemer 
Corp., 51 Pa.Dist. & Co. 404. 

Tex.—Moody & Tips Lumber Co. v. 
South Dallas Bank & Trust Co., 
Civ.App., 246 S.W.2d 263, error dis¬ 
missed. 

W.Va.—White Sulphur Springs v. 
Jarrett, 20 S.E.2d 794, 124 W.Va. 
486. 

Motion to set aside nonsuit granted 
on failure of proof at trial see Tri¬ 
al § 248. 

21. Mass.—Shour v. Henin, 133 N.E. 
561, 240 Mass. 240. 

Ohio.—Maryland Cas. Co. v. John F. 

Rees Co., App., 40 N.E.2d 200. 
Proper procedure 

(1) Motion to restore case to the 
calendar is not the proper remedy, 
but plaintiff should move to open the 
default and vacate the dismissal. 
N.Y.—Niewiadowski v. Kulp-Waco, 

Inc., Ill N.Y.S.2d 564, 279 App.Div. 
974—Klein v. Vernon Lumber Corp., 
54 N.Y.S.2d 248, 269 App.Div. 71. 

Siegel v. Addison, 127 N.Y.S.2d 
578, 207 Misc. 1005. 

(2) Judgment of nonsuit may not 
be set aside except by same proce¬ 
dures available for setting aside any 
other judgment. 

Cal.—Cullen v. Spremo, 298 P.2d 579, 
142 C.A.2d 225. 

22. Iowa.—Phelps v. Varbel, 79 N.W. 
2d 763, 248 Iowa 467—Hammon v. 
Gilson, 291 N.W. 448, 227 Iowa 
1366. 

General provisions 
Procedure held governed by gener¬ 
al statutory provisions. 

Tex.—State Bank & Trust Co. of San 
Antonio v. Love, Civ.App., 57 S.W. 
2d 924, affirmed Love v. State Bank 
& Trust Co. of San Antonio, 90 S. 
W.2d 819, 126 Tex. 591. 

Statute applicable to change of 
venue held inapplicable to motion to 
vacate an order dismissing an action. 
Hl»—McGrath & Swanson Const. Co. 
v. Chicago Rys. Co., 252 Hl.App. 
476. 

23. Ala.—Ex parte Alabama Gas 
Corp., 89 So.2d 271, 265 Ala. 26. 

—Railway Exp. Agency v. Hoag- 


land, 62 So.2d 756—National Sur. 
Corp. v. Grahn, 57 So.2d 457—State 
ex rel. Jacksonville Ice & Cold 
Storage Co. v. Gray, 177 So. 849, 
130 Fla. 359. 

Hawaii.—Silva v. Robert Hind, Lim¬ 
ited, 33 Hawaii 432. 

Idaho.—Donaldson v. Buckner, 157 
P.2d 84, 66 Idaho 183. 

Mich.—People ex rel. Gilbert v. 
Adams, 41 N.W.2d 543, 327 Mich. 
262. 

Minn.—Nelson v. Glenwood Hills Hos¬ 
pitals, 62 N.W.2d 73, 240 Minn. 505. 
N.Y.—People ex rel. Weiss v. Boy- 
land, 160 N.Y.S.2d 235, 3 AD.2d 738 
—Speier v. St Francis Church, 159 
N.Y.S.2d 822, 3 AJD.2d 732—Camp 
Ranger, Inc. v. Irving-Barbara 
Realty Corp., 120 N.Y.S.2d 590, 281 
App.Div. 1001. 

Ohio.—Wabash-Portland Cement Co. 
v. State Dept, of Highways, 128 N. 
E.2d 847, 98 Ohio App. 209. 

Pa.—Glass v. Farmers Nat. Bank of 
Watsontown, 70 A.2d 356, 364 Pa. 
186. 

Sobai v. Sobai, 45 A.2d 251, 158 
Pa.Super. 494. 

Tex.—Turman v. Turman, Civ.App., j 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed. 

18 C.J. p 1208 note 44. 

Available remedy 

After nonsuit, a motion to reinstate 
is one remedy available to plaintiff 
who has been nonsuited. 

Ga.—City of Atlanta v. Jenkins, 73 
S.E. 402, 137 Ga. 454. 

Horne v. Phillips, 91 S.E.2d 203, 
93 Ga^App. 223—Wells v. Aldridge, 
44 S.E.2d 183, 75 Ga.App. 702. 

Inadvertently or improvidently made 
order 

Cal.—Galletta v. Justice Court of 
City and County of San Francisco, 
238 P. 133, 73 CJL 95. 

Notice for trial 

Under rule providing that if notice 
for trial of case is not given before 
fourth term after case enters stet 
docket, cause should be considered 
non prossed, trial eourt has discre¬ 
tion to reinstate a case regardless of 
whether there was a technical com¬ 
pliance with rule as to notice. 

Md.—Crawford v. Richards, 66 A. 2d 
483, 193 Md. 236. 
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Case under workmen’s compensation 
act 

The court does not have authority 
to set aside a dismissal of a case un¬ 
der the workmen's compensation act 
under a statute abolishing the writ 
of error coram nobis and providing 
that all errors in fact, committed in 
the proceedings of any court of rec¬ 
ord, and which, by the common law, 
could have been corrected by said 
writ, may be corrected, since such a 
proceeding is not a common-law ac¬ 
tion. 

Ill.—Bishop v. Illinois Western Elec¬ 
tric Co., 221 Hl.App. 141. 

24. Ga.—Aiken v. Peck, 72 Ga. 434. 
N.Y.—Kantrowitz v. Brooklyn, etc., 

R. Co., 159 N.Y.S. 263, 173 App.Div. 
192. 

Pa.—Harvey v. Pollock, 23 A. 1127, 
148 Pa. 534. 

243 Tex.—Moody & Tips Lumber 
Co. v. South Dallas Bank & Trust 
Co., Civ.App., 246 S.W.2d 263, er¬ 
ror dismissed. 

Equitable powers 

Application to strike off a judg¬ 
ment of non pros, is an appeal to the 
equitable power of the court. 

Pa.—Chernavage v. Chernavage, 81 
Pa.Dist. & Co. 558, 41 Luz.Leg.Reg. 
521. 

Merski v. Erie Taxicab Co., Com. 
PL, 23 Erie Co. 55. 

25. Fla.—Corpus Juris quoted i n 
Whitaker v. Wright, 129 So. 889, 
891, 100 Fla. 282. 

Pa.—Dellacasse v. Floyd, 2 A.2d 860, 
332 Pa. 218. 

18 C.J. p 1209 note 52. 

25.5 Mo.—Crabtree v. Bankers Life 
Ins. Co. of Des Moines, Iowa, 128 

S. W.2d 1089, 233 MoJLpp. 1067— 
Pilkington v. Pilkington, 93 &W.2d 
1068, 230 Mo.App. 569. 

Tex.—Moody & Tips Lumber Co. v. 
South Dallas Bank & Trust Co., 
Civ.App., 246 S.W.2d 263, error dis¬ 
missed. 

Giving of leave to move to set 
aside dismissal or nonsuit means 
that court will later reconsider its 
action necessitating nonsuit and 
may grant new trial, and motion to 
set aside nonsuit is in effect motion 
for new trial. 
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ment of a cause dismissed without a trial of the is- , 
sues involved has been held not to amount to the j 
granting of a new trial. 2510 

A party is not entitled to have an order of dis¬ 
missal or nonsuit set aside as a matter of right. 2 ''* 1 *' 
The motion or application is addressed to, and rests 
in the sound discretion of, the court 2 * 1 before which 
the case was heard and by which it was dismissed ; 
or the nonsuit granted, 27 although the mere fact j 
that the motion to vacate was heard by a judge other j 


than the one who heard the motion to dismiss does 
not affect the validity of the order to vacate. 27 - 5 

The discretion to be exercised, however, is not a 
mental discretion, to be exercised ex gratia, but a 
legal discretion, to be exercised in conformity with 
the spirit of the law, and in a manner to subserve, 
and not to impede or defeat, the ends of substan¬ 
tial justice. 27 * 10 It is to be liberally exercised in 
furtherance of justice. 27 - 15 The discretion of the 
trial court will not be controlled unless manifestly 
abused. 25 


Mo.—Rainwater v. Wallace, 174 S. W. 
2d 835, 351 Mo. 1044—Stith v. J. J. 
Newberry Co., 79 S.W.2d 447, 336 
Mo. 4S7. 

25.10 Ala.—Ex parte Alabama Gas 
Corp., 89 So.2d 271, 265 Ala. 26. 

25.15 W.Va.—Nibert v. Carroll 

Trucking Co., 82 S.E.2d 445, 139 W. 
Va. 583. 

26. Ala.—-Wetzel v. Birmingham 
Elec. Co.. 33 So.2d SS2, 250 Ala. 
267. 

Cal.—Daniels v. Daniels, 2SS P.2d 910, 
136 C.A.2d 224—Stephens v. Baker 
& Baker Hoofing Co., 280 P.2 d 39, 
130 C.A.2d 765—Greene v. Atchison, 
T. & S. F. Ry. Co., 260 P.2d 834, 
120 C.A.2d 135, 40 A.L.R.2d 873— 
Proulx v. De Moti, 234 P.2d 1009, 
106 C.A.2d 265 —Heed v. Hose, 37 P. 
2d 723, 2 C.A.2d 121—Pallett v. 
Guenther, 210 P. 969, 59 C.A. 434. 
D.C.—Quick v. Paregol, Mun.App., 68 
A.2d 211. 

Fla.—State ex rel. Jacksonville Ice & 
Cold Storage Co. v. Gray, 177 So. 
849, 130 Fla. 359. 

Ga.—Home v. Phillips, 91 S.E.2d 203, 
93 Ga.App. 223—Drain Tile Mach, 
v. McCannon, 56 S.B.2d 165, 80 Ga. 
App. 373. 

Iowa.—Pride v. Kittrell, 257 N.W. 
204, 218 Iowa 1247—Seth Seiders, 
Inc., v. Adel Clay Products Co., 255 
N.W. 656, 218 Iowa 612—Pilcher 
Hardware Co. v. Clark, 253 N.W. 
907, 218 Iowa 150. 

Mich.—Hoad v. Spier, 299 N.W. 146, 
298 Mich. 462. 

Miss.—Howie v. Baker, 100 So.2d 113. 
Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

N.Y.—Drinkwater v. Grady, 141 N.T. 
S.2d 23, 285 App.Div. 1176, reargu- 
ment denied 143 N.Y.S.2d 651, 286 
App.Div. 877—Schlesinger v. Sping- 
lei>Van Beuren Estates, 57 N.Y.S. 
2d 912, 269 App.Div. 950. 

N.C.—Parham v. Morgan, 173 S.E. 27, 
206 N.C. 201—Parham v. Hinnant, 
173 S.E. 26, 206 N.C. 200. 

Pa.—Glass v. Farmers Nat. Bank of 
Watsontown, 70 A.2d 356, 364 Pa. 
186—Dellacasse v. Floyd, 2 A.2d 
866, 332 Pa. 218. 

Sobai v. Sobai, 45 A.2d 251, 158 
Pa.Super. 494—Kulp v. Lehigh Val¬ 


ley Transit Co., SI Pa.Super. 296. 

Chernavage v. Cher Ravage, 81 Pa. 
Dist. & Co. 55$, 41 Luz.Leg.Reg. 
521. 

Cordisco v. 7-Up Bottling Co. of 
Philadelphia, Com.Pl., 2 Bucks Co. 
357—Winterrowd v. Furness, Com. 
PI., 32 Del.Co. 455—Infantino v. Se- 
pra, Com.Pl., 23 Erie Co. 143, 55 
York Leg.Rec. 103—-Walter v. Bish¬ 
op, Com.Pl., 28 North.Co. 42. 

Tex.—Peckham v. Clark, Civ.App., 
294 S.W. 27S—Blair & Hughes Co. 
v. Short, Civ.App., 271 S.W. 199. 
W.Va.—Nibert v. Carroll Trucking 
Co., 82 S.E.2d 445, 139 W.Va. 583- 
White Sulphur Springs v. Jarrett, 
20 S.E.2d 794, 124 W.Va. 486. 

IS C.J. p 1209 note 53. 

Not a duty 

Although the court has power to 
relieve from dismissal, it is not the 
duty of the court to do so. 

Cal.—Menotti v. Marchesi, 218 P. 439, 
63 C.A. 49. 

27. Fla.— Corpus Juris quoted in 
Whitaker v. Wright, 129 So. 889, 
891, 100 Fla. 282. 

18 C.J. p 1209 note 54. 

Court in banc 

In Pennsylvania, by statute, mo¬ 
tion must be made to court in banc, 
and such motion cannot be considered 
or disposed of by trial judge alone. 
Pa.—Gehringer v. Erie Rys. Co., 146 
A. 148, 297 Pa. 47—Nazareth Foun¬ 
dry, etc., Co. v. Marshall, 101 A. 
848, 257 Pa. 489. 

Nature of proceeding 
Proceeding to reinstate a cause is 
supplemental to the original proceed¬ 
ing and, while in the nature of a new 
suit, must be entertained before the 
court entering the original judgment 
or order in the cause, and is entitled 
in the same manner as the original 
proceeding. 

Ill.—Hunt v. Bell, 257 Ill.App. 432. 
Different county 

Where case was dismissed in su¬ 
perior court, and no petition for re¬ 
instatement of case was filed in the 
superior court of that county, and no 
order was issued therein providing 
for hearing in different county of 
motion to reinstate and for notice to 
respondent, judge was without au¬ 
thority in a different county in the 
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circuit to grant an order reinstating 

the case on a mere written motion 

and ex parte showing of the plaintiff. 

Ga.—Pollard v. Lumley, 18 S.E.2d 575, 
66 Ga.App. 567. 

27.5 Cal.—Stephens v. Baker & Bak¬ 
er Roofing Co., 280 P.2d 39, 130 C. 
A.2d 765. 

27.10 Mo.—Levee Dist. No. 4 of 

Dunklin County v. Small, App., 2S1 
S.W.2d 614. 

27.15 Mo.—Levee Dist. No. 4 of 

Dunklin County v. Small, supra. 

28. U.S.—Republic Acceptance Cor¬ 
poration v. Massachusetts Bonding 
& Insurance Co., C.C.A.Pa., 34 F.2d 
660—Dillon v. U. S., C.C.A.Cal., 29 
F.2d 246. 

Ariz.—Young Mines Co. v. Blackburn, 
196 P. 167, 22 Ariz. 199. 

Cal.—Hecq v. Conner, 265 P. 180, 203 
C. 504—Waybright v. Anderson, 253 
P. 148, 200 C. 374. 

Daniels v. Daniels, 288 P.2d 910, 
136 C.A.2d 224—Stephens v. Baker 
& Baker Roofing Co., 280 P.2d 39, 
130 C.A.2d 765—Proulx v. De Moti, 
234 P.2d 1009, 106 C.A.2d 265—Jack- 
son v. De Benedetti, 103 P.2d 990, 
39 C.A.2d 574—Burbank v. Conti¬ 
nental Life Ins. Co., 38 P.2d 451, 2 
C.A.2d 664—Gigy v. Schaub, 2S P. 
2d 41, 136 C.A. 62—Wolf v. Drew, 
271 P. 346, 94 C.A. 449—Boyer v. 
City of Long Beach, 191 P. 35, 47 
C.A. 617. 

D.C.—Quick v. Paregol, Mun.App., 68 
A.2d 211. 

Fla.— Corpus Juris quoted in Whit¬ 
aker v. Wright, 129 So. 889, 891, 
100 Fla. 282. 

Ga.—Brooks v. Brooks, 165 S.E. 106, 
175 Ga. 313—Burnett v. Johnston, 
157 S.E. 645, 172 Ga. 237—Athens 
Apartment Corporation v. Hill, 119 
S.E. 631, 156 Ga. 437. 

Horne v. Phillips, 91 S.E.2d 203, 
93 Ga.App. 223—Drain Tile Mach, 
v. McCannon, 56 S.E.2d 165, 80 Ga. 
App. 373—-Adams v. Seay, 9 S.E.2d 
117, 62 Ga.App. 589—Ford v. Esk¬ 
ridge, 186 S.E. 204, 53 Ga.App. 466 
—Suggs v. Jackson, 158 S.E. 349, 
43 Ga.App. 184—Bramlett v. Ford, 
153 S.E. 369, 41 Ga.App. 448^Con- 
goleum Nairn, Inc., v. Barker Ware¬ 
house Co., 139 S.E. 100, 37 Ga.App. 
110 . 
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Where the original order of dismissal was void, 
a denial of a motion to vacate the dismissal is prop¬ 
er, 29 and an order vacating the void order of dis¬ 
missal is likewise void. 30 Under some circumstanc¬ 
es the consent of both parties may be necessary to a 
reinstatement of the cause. 31 

A motion to set aside an order of dismissal which 
has been regularly entered cannot be used as a sub¬ 
stitute for the statutory mode of review or other 
authorized means of direct attack thereon. 32 It has 
been held that a trial court whose order dismissing 
an action is a final judgment has no power to set it 
aside, when regularly made, 32 - 5 and that the trial 
court is without jurisdiction to vacate an errone¬ 
ous, but not void, order of dismissal. 33 The mere 
fact that an order of dismissal is appealable, how¬ 
ever, does not make an appeal therefrom the ex- 
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elusive method of attacking it, and on a proper mo¬ 
tion, timely made, the trial court may set it aside. 33 - 6 

Where the dismissal was with the reservation of 
the right to reinstate, the court, at least, has the 
discretionary right to do so at any subsequent time. 34 
Where a case is dismissed on motion of the clerk 
for nonpayment of his fee for continuance, plain¬ 
tiff’s remedy, it has been held, is by petition for 
trial and not by motion to reinstate. 35 

Construction of statute . A statute giving the 
court power to set aside dismissals is remedial, in¬ 
tended to be liberally construed and applied to the 
end that meritorious trials may be had. 36 

Court's own motion . The trial court has been 
held to have full authority to set aside its judgment 
of dismissal during the same term, even without a 
motion to that effect. 37 


Iowa.—Pride v. Kittrell, 257 N.W. 204, 
218 Iowa 1247—Scott v. Union Mut. 
Casualty Co., 252 N.W. 85, 217 Iowa 
390—Bliss v. Watson, 227 N.W. 108, 
208 Iowa 1199. 

Ky.—Ross v. Eagle Coal Co., 36 S.W. 
2d 48, 237 Ky. 660. 

Mass.—Magee v. Flynn, 139 N.E. 842, 
245 Mass. 128. 

Mich.—Sezor v. Proctor & Gamble 
Soap Co., 255 N.W. 175, 267 Mich. 
12S—Goldstein v. Goldstein, 2 43 N. 
W. 12, 259 Mich. 300—Marsh v. Sin¬ 
clair, 242 N.W. 738, 258 Mich. 384— 
Buchanan v. Weiden, 237 N.W. 370, 
255 Mich. 82—Detroit Taxicab & 
Transfer Co. v. Hosmer, 168 N.W. 
934, 203 Mich. 105. 

Minn.—Lilienthal v. Carolina Ins. Co., 
250 N.W. 73, 189 Minn. 520. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

Okl.—Harden v. District Court of 
Tulsa County, 53 P.2d 247, 175 Okl. 
417. 

Pa.—Hale v. Uhl, 143 A. 115, 293 Pa. 
454. 

Murray v. Hoffman, 175 A. 293, 
115 Pa.Super. 148—Neff v. Seidman, 
80 Pa.Super. 489. 

Tex.—Allen v. First Guaranty State 
Bank of Beasley, Civ.App. f 269 S.W. 
1073. 

W.Va.—Nibert v. Carroll Trucking 
Co., 82 S.E.2d 445, 139 W.Va. 583— 
Murray v. Roberts, 183 S.E. 688, 117 
W.Va. 44. 

IS C.J. p 1209 note 55. 

Review of discretion of lower court 
in ruling on a motion for dismissal 
or nonsuit see Appeal and Error § 
1612. 

Discretion held abused 
Ga.—Walker v. Central of Georgia 
Ry. Co., 170 S.E. 258, 47 Ga.App. 
240. 

Idaho.—Stilwell v. Weiser Iron 

Works, 157 P.2d 86, 66 Idaho 227. 


Mich.—Shick v. Schlacht, 10 N.W.2d 
887, 306 Mich. 288—Duell v. Oak¬ 
land County Circuit Judge, 173 N. 
W. 340, 206 Mich. 680. 

N.T.—Siola v. Niagara Junction Ry. 
Co., 173 N.V.S.2d 844, 6 AD.2d 754 
—Dougherty v. Conti, 163 N.Y.S.2d 
833, 4 A.D.2d 682—Grossman v. 
Newman Imp. Corp., 148 N.Y.S.2d 
514, 1 AD.2d 835—Grant v. Dur¬ 
ham, 70 N.Y.S.2d 180, 272 App.Div. 
821. 

S.C.—Du Pre v. Tilghman Lumber 
Co., 103 S.E. 526, 114 S.C. 269. 

Tex.—Blair & Hughes Co. v. Short, 
Civ.App., 271 S.W. 199—Sackheim 
v. Hardey, CivApp., 239 S.W. 305— 
Hickman v. Swain, Civ.App., 210 S. 
W. 548. 

Wash.—Green v. Rutledge, 213 P. 914, 
124 Wash. 174. 

Discretion held not abused 
D.C.—Nolan v. Robinson, Mun.App., 
131 A 2d 401. 

Ga.—Kenemer v. Arkansas Fuel Oil 
Co., 21 S.E.2d 348, 67 Ga.App. 587. 
N.C.—Hall v. Landen, 29 S.E.2d 753, 
224 N.C. 233. 

Tex.—Cardwell v. Cardwell, Civ.App. f 
145 S.W.2d 635. 

29. Ariz.—Miller v. Arizona Bank, 
43 P.2d 518, 45 Ariz. 297. 

30. D.C.—Fox v. Smith, 30 F.2d 869, 
58 App.D.C. 345. 

31. Iowa.—Baff v. Waller & Waller, 
165 N.W. 308, 181 Iowa 1072. 

18 C.J. p 1208 note 43. 

32. Cal.—Robinson v. Southland 

Produce Co., 296 P. 303, 112 C.A 
106. 

32.5 Cal.—Harris v. Board of Ed. of 
City and County of San Francisco, 
313 P.2d 212, 152 C.A2d 677. 
Judicial power exhausted 
A case dismissed for want of pros¬ 
ecution goes to judgment at same 
term and is disposed of by final judg¬ 
ment against plaintiff; it cannot be 
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restored to docket as parties are out 
of court and judicial power over ac¬ 
tion has been exhausted. 

Me.—Enoch C. Richards Co. v. Libby, 
33 A2d 537, 140 Me. 38. 

33. Cal.—Robinson v. Southland 

Produce Co., 296 P. 303, 112 C.A 
106. 

Ill.—Hampton v. Grissom, 4 N.E.2d 
895, 287 IlLApp. 294. 

Order held not void, and, conse¬ 
quently, it might be set aside only 
on a writ of error or appeal. 

Ill.—McCIay v. Williamson, 247 111. 
App. 141. 

Where no judgment has been en¬ 
tered, an order of dismissal has not 
become effective and final and may be 
set aside by the court. 

Cal.—Egan v. McCray, 31 F.2d 1041, 
220 C. 546. 

33J5 Cal.—Stephens v. Baker & Bak¬ 
er Roofing Co., 280 P.2d 39, 130 
C.A 2d 765. 

34. U.S.—C. G. Conn, Limited, v. Na¬ 
tional Labor Relations Board, C.C. 
A, 108 F.2d 390. 

U. S. v. Sixty-Five Cases of Glove 
Leather, D.C.N.Y., 254 F. 211. 

Quasi-judicial tribunals do not lose 
jurisdiction of a cause by its dismiss¬ 
al with a proviso authorizing its re¬ 
instatement. 

U.S.—C. G. Conn, Limited, v. National 
Labor Relations Board, C.C.A, 108 
F.2d 390. 

35. R.I.—Taylor v. Burns, 19 A 241, 
16 R.I. 663. 

36. Cal.—Reed v. Rose, 37 P.2d 723, 
2 C~A2d 121. 

37. Mo.—Arpe v. Mesker Bros. Iron 
Co., 19 S.W.2d 668, 323 Mo. 640. 

Fiorella v. Fiorella, 240 S.W.2d 
147, 241 Mo.App. 180. 

Tex.—Blair & Hughes Co. v. Short; 
Civ.App., 271 S.W. 199. 
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Persons entitled to move. Persons having an in¬ 
terest adversely affected by the dismissal may move 
to have it set aside. 38 Under a statute providing 
that if the right of plaintiff be transferred or as¬ 
signed during the pendency of the action the court 
may allow the person to whom the transfer or as¬ 
signment is made to be substituted therein, a person 
not a party to the dismissed action is not entitled to 
have set aside the order striking the case from the 
docket, and to have himself substituted as plaintiff, 
even though he is holder of the obligation sued up¬ 
on. 39 

Consolidated actions. Where two actions which 
were consolidated solely for trial were dismissed, 
the reinstatement of one action does not require the 
reinstatement of the other. 39 * 5 

Successive motions. Where an order which va¬ 
cated an order setting aside a dismissal and reinstat¬ 
ing the cause is a final appealable order, the trial 
court should not entertain any further motion seek¬ 
ing reinstatement of the cause. 39 - 10 


§ 79. - Time for Setting Aside and Rein¬ 

statement 

Motions to reinstate a cause must be timely made; 
I it is generally competent for a court to reinstate a case 
j during the same term at which it was dismissed, but the 
court ordinarily does not have power to set aside a dis- 
j missal or nonsuit and reinstate the cause at a subse. 

, quent term or after the expiration of time fixed by stat- 
| ute or rule for the making of such motions. 

In general, the trial court is without power to re¬ 
instate a cause after a dismissal or nonsuit, the mo¬ 
tion for which is not timely made. 39 - 50 It is com¬ 
petent for a court to reinstate a case during the 
same term at which it was dismissed, or at which 
judgment of nonsuit was rendered, 40 except that it 
cannot dismiss as to one of two or more defendants 
and then reinstate as to him after the case has pro¬ 
ceeded and further evidence has been introduced. 41 

In accordance with the rule limiting the power of 
the court over its judgments rendered to the dura¬ 
tion of the term at which they are entered, how¬ 
ever, except as otherwise provided by statute, 42 the 


Formal motion by plaintiff is unneces¬ 
sary 

Ga—Athens Apartment Corporation 
v. Hill, 119 S.B. 631, 156 Ga. 437. 

Ford v, Eskridge, 186 S.E. 204, 
53 Ga.App. 466. 

38. Plaintiff 

It is the undeniable right of plain¬ 
tiff to move to take off a compulsory 
nonsuit. 

Pa.—McFeaters v. Cooper-Bessemer 
Corp., 51 Pa.Dist. & Co. 404. 
Codefendant has the right to object 
to the release of another codefendant 
in an action of trespass. 

Pa.—Arthur v. Holland Furnace Co., 
Com.PL, 50 Lack.Jur. 217. 
Representative of party 
Where complaint of two plaintiffs, 
one of whom had died, was dismissed 
for lack of prosecution, the personal 
representative of the deceased, after 
appointment, may be permitted to 
move for substitution as party plain¬ 
tiff and for vacation of dismissal and 
restoration of case to calendar, and 
in the interests of justice the sur¬ 
viving plaintiff would also be permit¬ 
ted to make such motion. 

Pa.—Speler v. St. Francis Church, 159 
N,Y.S.2d 822, 3 A.D.23 732. 

Surety on. bond of minors' guardian 
could move for vacation of order dis¬ 
missing guardian's action if guardi¬ 
an's negligence in prosecuting action 
caused loss to minors. 

Aril—Hartford Accident & Indemni¬ 
ty Co. Y. Sorrells, 69 P.2d 240, 50 
Aria, 90. 

38. Ky.—Merrick v. Merrick, 71 S.W. 
2d 4, 254 Ky. 145. 

8&S Fla.—B & L Trucking Co. v. 
Loftin' 62 3o.2d 276, 


39.10 Ill.—Groves v. Illinois Pub. & 
Printing Co., 64 N.E.Sd 562, 327 Ill. 
App. 544. 

39.50 Mo.—Limpus v. New York 
Life Ins. Co., App., 226 S.W.2d 97. 
Reinstatement held, improper 
N.Y.—Grant v. Durham, 70 N.Y.S.2d 
180, 272 App.Div. 821. 

40. Ga.—Drain Tile Mach. v. McCan- 
non, 56 S.E.2d 165, SO GaApp. 373— 
Elrod v. Ogles, 47 S.E.2d 672, 77 
Ga.App. 106—Congoleum Nairn, 
Inc., v. Barker Warehouse Co., 139 
S.E. 100, 37 GaApp. 110. 

Neb.—Brown v. Lincoln, 61 N.W.2d 
836, 157 Neb. 840. 

N.M.—Corpus Juris quoted in Chavez 
v. Ade, 34 P.2d 670, 671, 38 N.M. 
389. 

Okl.—Harden v. District Court of 
Tulsa County, 53 P.2d 247, 175 Okl. 
417. 

Tex.—Williams v. Trinity Gravel Co., 
Civ.App., 297 S.W. 878. 

Wyo.—Mitter v. Black Diamond Coal 
Co., 206 P. 152, 28 Wyo. 439. 

18 C.J. p 1209 note 57. 

Discretionary power 
Power of a court in term time to 
set aside judgments of nonsuit is dis¬ 
cretionary and not dependent on ei¬ 
ther common-law or statutory 
grounds. 

Ala.—Ingalls Shipbuilding Corp. v. 
Cahela, 36 So.2d 513, 251 Ala. 163. 

Continuance 

(1) Where the motion is made at 
the same term, its continuance from 
term to term will not deprive the 
court of jurisdiction. 

Mo.—Thaler v. Niedermeyer, 170 S.W. 

378, 185 Mo.App. 257. | 

18 C.J. p 1210 note 68. j 
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(2) Where, however, plaintiff's ac¬ 
tion is dismissed, but the case is con¬ 
tinued as to defendant's counterclaim, 
the court has no authority at a sub¬ 
sequent term before the issues raised 
by the counterclaim have been tried 
to reinstate plaintiff's action upon 
motion. 

Kan.—Rumsey v. Kiowa Town Co., 53 
P. 886, 7 Kan.App. 674. 

Extension of term 

An order dismissing a cause is a 
final judgment within a court rule 
providing that for the purpose of 
taking any action which must be 
taken within the term of court at 
which final judgment or decree is en¬ 
tered, each term of court is extended 
for ninety days from the date of en¬ 
try of the final judgment or order. 
U.S.—Zadig v. JEtna Ins. Co., C.C.A. 
N.Y., 42 F.2d 142. 

Refusal to consider motion held 
erroneous 

U.S .—Zadig v. 2Etna Ins. Co., supra 
Recess 

A motion for reinstatement may be 
filed during the term in recess as 
well as in open court, and when so 
filed it may be acted upon by trial 
judge at any time during term. 

Ga—Adams v. Seay, 9 S.E.2d 117, 62 
GaApp. 589. 

41. N.Y.—Blumenthal v. Lewy, 81 N. 
Y.S, 528, 82 App.Div. 535. 

18 C.J. p 1209 note 58. 

42, Ark.—Graves v. Jackson, 265 S. 
W. 350, 166 Ark. 100. 

Wis.—State v. Eigel, 246 N.W. 417, 
210 Wis. 275. 

Compliance with statute required 
Court can vacate dismissal after 
term at which it was entered only 
by compliance with statute. 
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court ordinarily has no power to set aside a dis¬ 
missal or nonsuit and reinstate the cause at a sub¬ 
sequent term, 43 especially where the delay is such 
as to amount to laches. 44 In any event, a delay 
until a subsequent term before moving to reinstate 


is good ground for a court to refuse to set aside a 
dismissal and reinstate the case, in the absence of a 
good excuse for the delay. 45 

Under some statutes and practice the right to va¬ 
cate or set aside a dismissal or nonsuit after the 


—Brown v. Lincoln, 61 N.W.2d 
836. 157 Neb. 840. 

43 , xT.S.—C. G. Conn, Limited, v. Na¬ 
tional Labor Relations Board, C.C. 
A., 103 F.2d 390—Dillon v. U. S., C. 
C.A.Cal., 29 F.2d 246—Streeter v. 
Chicago Title & Trust Co., D.C.I11., 
14 F.2d 331. 

D.C.—Nealon v. Davis, 18 F.2d 175, 57 
App.D.C. 133. 

Fla.—State ex rel. Crocker v. ChIll¬ 
ingworth. 143 So. 346, 106 Fla. 323. 
—Hampton v. Grissom, 4 N.E.2d 
S95, 257 Ill.App. 294—Tierney v. 
Szumny, 257 lll.App. 457—Coultry 
v. Yellow Cab Co., 252 Ill.App. 443 

_Loker v. Lizenby, 245 Ill.App. 575 

_Di Meo v. Hines, 229 Ill.App. 486. 

Ind.—Papuschak v. Burich, 185 N.E. 

876, 97 Ind.App. 100. 

Iowa.—Workman v. District Court, 
Delaware County, 269 N.W. 27, 222 
Iowa 364. 

Mo.—State ex rel. Union Electric 
Light & Power Co. v. Sevier, 98 
S.W.2d 980, 339 Mo. 732—Boege- 
mann v. Bracey, 285 S.W. 992, 315 
Mo. 437. 

Barkwell v. Carlisle, 256 S.W. 513, 
215 Mo.App. 214. 

Neb.—Brown v. Lincoln, 61 N.W.2d 
836, 157 Neb. 840. 

N.M.—Corpus Juris quoted in Chavez 
v. Ade, 34 P.2d 670, 671, 38 N.M. 
389. 

Tex.—Hermann Hospital Estate v. 
Nachant, Com.App., 55 S.W.2d 505. 

Malone v. Barton, Civ.App., 62 S. 
W.2d 613—State Bank & Trust Co. 
of San Antonio v. Love, 57 S.W. 2d 
924, affirmed Love v. State Bank & 
Trust Co. of San Antonio, 90 S.W. 
2d 819, 126 Tex. 591—Hartman v. 
Byrd, Civ.App., 47 S.W.2d 659- 
First State Bank of Happy v. 
Hemphill, Civ.App., 22 S.W.2d 334— 
Hudgins v. T. B. Meeks Co., Civ* 
App. f 1 S.W. 2d 681—Rupert v. 
Brook Mays & Co., Civ.App., 299 
S.W. 474. 

18 C.J. p 1209 notes 59, 60, p 1210 
notes 63, 64. 

Amended motion 

Where original motion to reinstate 
had been overruled by operation of 
law several times prior thereto, and 
amended motion was not filed within 
twenty days after original, and was 
filed after three terms of court had 
expired, amended motion was nullity 
and should have been dismissed for 
want of jurisdiction. 

Tex.—Cathcart v. Childers, Civ.App., 
296 S.W.2d 340. 

Continuance 

(1) Order continuing motion to set 
aside nonsuit to following term did 


not obviate necessity for further con¬ 
tinuance if not acted on. 

Ala.—State ex rel. Tuck v. Snyder, 122 
So. 410, 219 Ala. 352. 

(2) Where dismissal judgment in 
cause at law was entered at winter 
term of circuit court and motion to 
vacate, filed at same term, was taken 
up and granted at subsequent spring 
term under general order carrying 
matters undisposed of over to spring 
term, and parties thereafter stipulat¬ 
ed for continuance of case to fall 
term, circuit court had jurisdiction 
to proceed to trial of reinstated 
cause. 

Fla.—State ex rel. Wright & Co. v. 
Atkinson, 155 So. 97, 115 Fla. 17. 

Direct proceedings 

(1) After the adjournment of the 
term at which the dismissal was ren¬ 
dered, the court was without juris¬ 
diction to reinstate the cause on a 
mere motion, but could only do so by 
direct action to set the same aside. 
Tex.—Green v. Green, Com.App., 288 

S.W. 406. 

Lee v. John E. Quarles Co., Civ. 
App., 39 S.W.2d 947, reversed on 
other grounds John E. Quarels Co. 
v. Lee, Com.App., 58 S.W.2d 77, 
costs retaxed 67 S.W.2d 607. 

(2) Reinstatement has been allowed 
on a bill of review even at a subse¬ 
quent term of court. 

Tex.—Osborne v. Younger, Com.App., 
235 S.W. 558—Smith v. Rawlins, 
Civ.App., 25 S.W.2d 622, error re¬ 
fused—Wichita Mill & Elevator Co. 
v. Kirkpatrick, Civ.App., 268 S.W. 
278. 

(3) A joint application for rein¬ 
statement filed at a subsequent term 
has been deemed an informal bill of 
review and reinstatement allowed 
thereon. 

Tex.—Marvin v. Pierson, Civ.App., 
115 S.W.2d 712, error dismissed. 

(4) Application for reinstatement 
of case, dismissed for lack of prose¬ 
cution, in term subsequent to dis¬ 
missal, is not motion for new trial, 
but independent proceeding which 
must be conducted like other orig¬ 
inal suits. 

Tex.—Blair & Hughes Co. v. Short, 
Civ.App., 271 S.W. 199. 

Notice to attorney of one of de¬ 
fendants held insufficient to permit 
the court at a subsequent term to 
set aside a dismissal. 

Ill.—Schaeffer v. Potzel, 238 Ill.App. 
335. 

Only way to retain, control over 
the case after the lapse of the term 
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[ is to set the judgment of dismissal 
aside and continue the cause. 

Ark.—Graves v. Jackson, 265 S.W. 
350, 166 Ark. 100. 

Zzl Pennsylvania 

(1) Prior to adoption of Rule of 
Civil Procedure 231 b, which changed 
the prior practice and gave to a com¬ 
pulsory nonsuit the attribute of 
finality, a nonsuit did not effect a 
final disposition of the case and was 
not within the rule which ordinarily 
prevented a court from acting on a 
judgment after the expiration of the 
term in which it was entered. 

Pa.—Dellaeasse v. Floyd, 2 A.2d 860, 
332 Pa. 218. 

(2) Where, however, a motion to 
take off a compulsory nonsuit was 
dismissed, there had been a final dis¬ 
position of the case, and its rein¬ 
statement after the term of court 
had expired was too late. 

Pa—Dorfman v. Horn & Hardart 
Baking Co., 175 A. 759, 115 Pa. 
Super. 442. 

44. D.C.—Straughan v. Metropolitan 
R. Co., 2 F.2d 940, 55 App.D.C. 
138. 

Ga.—-Hicks v. Hicks, 37 S.E.2d 418, 73 
Ga»App. 561. 

Ill.—Zimel v. Southern Pac, Co., 40 
N.B.2d 830, 314 Ill.App. 198—'Wet¬ 
zel v. Pruitt, 6 N.E.2d 879, 289 Ill. 
App. 626—Di Meo v. Hines, 229 Ill. 
App. 486. 

N.J.—Savage v. Public Service Ry. 

Co., 137 A 633, 103 N.J.Law 549. 
N.C.— Wynne v. Conrad, 17 S.E.2d 
514, 220 N.C. 355. 

18 C.J. p 1210 note 61. 

Judgment of non prosequitur 

<1) To warrant a trial court grant¬ 
ing plaintiff relief from a judgment 
of non prosequitur, application there¬ 
for must be promptly made. 

Pa.—Hale v. Uhl, 143 A. 115, 293 Pa. 
454. 

(2) Delay of particular periods 
held to justify orders refusing re¬ 
lief from judgments of non prose¬ 
quitur. 

Pa.—Hale v. Uhl, supra. 

Rossi v. Moyer, Com.PL, 28 
NortKCo. 413. 

Plaintiff held not guilty of laches 
U.S.—U. S. v. Sixty-Five Cases of 
Glove Leather, D.C.N.Y., 254 F. 
211 . 

45. W.Va.—Murray v. Roberts, 183 


S.E. 688, 107 W.Va, 44. 
18 G.J. p 1210 note 65. 
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close of the term at which it was made exists only j 
where it affirmatively appears that plaintiff has a 
statutory right to reinstatement, as distinguished j 
from a sound legal discretion vested in the court, I 
except where the right existed at common law or in : 
equity. 45 - 5 j 

Where there is a statute or valid court rule ap- j 
plicable to dismissals or nonsuits, prescribing the ’ 
time during which judgments may be set aside on 
motion, a cause may be reinstated on proper motion j 


therefor made within the prescribed time, 46 and de¬ 
lay by the court in acting on a motion, timely made, 
will not preclude reinstatement of the case; 4 ®-5 
but a motion not made within the time prescribed 
therefor will not be entertained. 47 

The circumstances of the particular case may be 
such as to take it out of the general rule against va¬ 
cating a dismissal after the term at which it was 
granted, or after the expiration of time fixed by stat- 


45.5 Ohio.—Maryland Cas. Co. v. j 
John F. Rees Co., App. f 40 N.E.2d j 
200 . ! 
Refusal to dismiss if facts known j 
Where a cause was placed on the J 
so-called drop list and thereafter 
dismissed when no appearance was 
made on behalf of either party, fact j 
that the cause would not have been j 
dropped at the time had the court j 
known that the case was at issue; 
and ready for trial does not estab¬ 
lish a right to reinstatement at a 
subsequent term. 

Ohio.—Maryland Cas. Co. v. John 
F. Rees Co., supra. 

46. Fla.—National Sur. Corp. v. 

Grahn, 57 So.2d 457. 

Ky.—Panke v. Louisville Trust Co., 
198 S.W.2d 313, 303 Ky. 579. 

Mass.—Shour v. Henin, 133 N.E. 561, 
240 Mass. 240. 

Okl.—Biendorf v. Thorpe, 188 P. 102, 
77 Okl. 229. 

18 C.J. p 1210 note 66. 

Dismissals before final judgment 
Statute with respect to reinstate¬ 
ment of cases after adjournment of 
term at which entered was held to 
apply only to dismissals or nonsuits 
entered before entry of final judg¬ 
ment or decree. 

W.Va.—Brown v. Brown, 64 S.E.2d 
620, 135 W.Va. 579. 

Petition to set aside judgment 
An application to set aside a 
judgment of dismissal was held to 
be within & statute having refer¬ 
ence to the setting aside of a judg¬ 
ment for unavoidable casualty or 
misfortune preventing the party 
from prosecuting or defending, and 
governed by the time limit as to such 
petitions. 

Iowa.—Seth Seiders, Inc., v. Adel 
Clay Products Co., 256 N.W. 656, 
218 Iowa 612. 

Particular times held proper for 
moving reinstatement 

(1) Thirty days. 

Ala.—Ex parte Alabama Gas Corp., 

89 So.2d 271, 265 Ala. 26. 

(2) On or before second day of 
succeeding term. 

Iowa.—Phelps v. Yarbel, 79 N.W.2d 
763, 248 Iowa 467. 

4&5 Ky.—Panke v. Louisville Trust 
Co, 198 S.W.2d 313, 303 Ky. 579. 


47. Ariz.—Paul v. Paul. 238 P. 399. 
2$ Ariz. 59S. 

Fla.—-Morrison v. Chambers, S2 So.i'd 
594—B & L Trucking Co. v. Loftin. 
t»3 So.2d 276—Ivy H. Smith Co. v. 
Moccia, 59 So.2d 629—State ex rel. 
Berry v. Trammell. 183 So. S19, 
134 Fla. 154—Mayflower Inv. Co. 
v. Brill. ITS So. 827, 131 Fla. 70. 
reh?ard 1S8 So. 205, 137 Fla. 2S7. 
Ill.—Grice v. Grice. 26 X.E.2d 747. 
304 lll.App. 5S4—Miollis v. Pure 
Milk Ass’n, 23 N.E.2d 582. 302 Ill. 
App. 115—Miller v. Gomberg, 9 N. 
E.2d 424. 291 lll.App. 610. 

Minn.—State ex rel. Beede v. Funck, 
299 N.W. 684. 211 Minn. 27. 

Mo.—Snyder v. Christie, App., 272 S. 
W.2d 27. 

X.J.—Reggiori v. Forbes, 26 A. 2d 
145, 12S X.J.Law 391. 

N.M.—Garcia v. Anderson, 71 P.2d 
686, 41 N.M. 517. 

Tenn.—Shipley v. Barnett, 32 S.W. 

2d 1022, 161 Tenn. 437. 

Tex.—First Nat. Bank v. Fox, 39 S. 
W.2d 10S5, 121 Tex. 7. 

Cathcart v. Childers, Civ.App., 
296 S.W.2d 340—Knight v. Lawson, 
Civ.App., 78 S.W.2d 676. 

IS C.J. p 1210 note 67. 

Motion entered in due tim e and 
abandoned 

Ill.—Jeffries v. Adams, 101 N.E.2d 
611, 344 lll.App. 549. 

Analogy to statute 

An application to set aside an or¬ 
der dismissing an action must be 
made within a reasonable time, and 
by analogy to Code Civ.Proc. § 473, 
fixing six months as the time to ap¬ 
ply for relief against the judgment 
entered by the applicant’s mistake, 
an application for relief against a 
judgment entered by mistake of 
the court and opposite party must 
be made within six months after the 
dismissal became effective. 

Cal.—Consolidated Const. Co. v. 
Pacific Electric Ry. Co., 193 P. 238, 
184 C. 244. 

Computation of effective date 
An order dismissing an action for 
failure to issue summons under Code 
Civ.Proc. § 581a, which is supple¬ 
mentary to § 581, directing orders 
for dismissal to be entered in the 
minutes, does not become finally ef¬ 
fective beyond the power of the 
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| court to vacate it until it is entered 
on the minutes, even if it then be- 
! came effective without being entered 
in the judgment book, as required by 
other judgments by Code Civ.Proc $$ 
664, 668. 

Cal.—Consolidated Const Co. v. 

Pacific Electric Ry. Co., supra. 
Rule of court 

(1) Where a rule of court provides 
a limit, plaintiff is bound thereby, 
although the court may waive such 
a rule in the interest of justice. 

Pa.—Bellacasse v. Floyd, 2 A.2d 860 

332 Pa. 218. 

(2) Trial court had power to take 
off a compulsory nonsuit nine 
months after its original entry and 
after expiration of term in which 
nonsuit was entered, where trial 
court interpreted its four-day rule 
governing motions for new trials and 
judgments notwithstanding verdict, 
as not including motions to take 
off nonsuit, and statute did not fix 
time limit for making motions to 
take off compulsory nonsuits. 

Pa.—Dellacasse v. Floyd, supra. 

(3) Subsequent to adoption of Rule 
of Civil Procedure § 231(b), which 
changed the prior practice and gave 
to a compulsory nonsuit the at¬ 
tribute of finality, where, following 
the entry of a compulsory nonsuit, 
plaintiff filed a petition for clarifica¬ 
tion of the time and conditions per¬ 
mitting a motion to take off the non¬ 
suit and for completion of the rec¬ 
ord, but subsequently withdrew such 
petition and failed to file a motion to 
take off the nonsuit within time re¬ 
quired by local rule of court, the 
entry of the nonsuit was final and 
the action was no longer pending. 
Pa.—Shenberger v. Western Mary¬ 
land Ry., 77 Pa.Dist. & Co. 492, 66 

York Leg.Rec. 4. 

Statute abolishing terms of court 

Where terms of court for nonjury 
cases have been abolished, but where 
a designated period during which 
the control formerly had over judg¬ 
ments during term time has been 
restored to the court, the court has 
no power to set aside a dismissal or 
nonsuit and reinstate a case after 
the expiration of such period. 

N.M.—Chavez v. Ade, 34 P.2d 670,. 

38 N.M. 389. 



27 C.J.S. 


DISMISSAL & NONSUIT § 79 


ute or court rule. 48 Accordingly it has been held 
that a dismissed cause may be reinstated after such 
time by consent of the parties; 49 or where the order 
of dismissal was entered by mistake of the court, 50 
or through clerical error or misprision of the 
clerk; 51 or for any error which the old writ of 
coram nobis would have reached. 52 A case may be 
reinstated at a subsequent term if the order of dis¬ 
missal resulted from misrepresentations or the prac¬ 
tice of deception. 53 Further, a person who is a 
necessary party but is not made a party may, as a 
matter of right, move at a subsequent term to set 
aside a dismissal. 54 Where the application or mo¬ 
tion to vacate or set aside a dismissal or nonsuit is 


made after the proper time therefor it may not be 
granted, it has been held, except on such a showing 
as would justify a court of equity in so doing. 54 * 5 

The rule that the trial court has no power to set 
aside a dismissal or nonsuit at a subsequent term ap¬ 
plies only where the dismissal was valid. 54 * 10 Thus, 
a trial court may at any time thereafter vacate an 
order of dismissal it lacked jurisdiction to make. 54 * 15 
If the court dismisses a suit which it is incompe¬ 
tent to try, it may be reinstated on motion of plain¬ 
tiff at a subsequent term. 55 It has also been held 
that where plaintiff dies before suit is dismissed, a 
motion at the succeeding term of court is the prop¬ 
er proceeding to have it reinstated. 56 


48 . XJ.S.—S. M. Hamilton Coal Co. 
v. Watts, N.Y., 232 F. S32, 147 
C.C.A. 26. 

Ga.—Brooks v. Brooks, 165 S.E. 106, 
175 Ga. 313. 

Delay in argument 
Where delay in argument was ap¬ 
parently due to difficulties in getting 
record transcribed and certified, trial 
court could lift compulsory nonsuit 
even though argument on its merits 
was not made within six months 
after trial. 

Pa.—Arner v. Sokol, 96 A.2d S54, 373 
Pa. 5S7. 

Court role inapplicable 

Circuit Court Rules, rule 32 § 4, 
providing that default shall not be 
set aside unless application there¬ 
for shall be made within six months, 
does not apply to a case where de¬ 
fault of plaintiff is taken by de¬ 
fendant. 

Mich.—Detroit Taxicab & Trans¬ 
fer Co. v. Hosmer, 168 N.W. 934, 
203 Mich. 105. 

Extraordinary motion for new trial 

(1) A party can move to reinstate 
a case after the expiration of the 
term at which an order of dismissal 
was entered when he can make the 
same excuses for delay as must be 
shown in making an extraordinary 
motion for a new trial. 

Ga.—Miraglia v. Bryson, 111 S.E. 
655, 152 Ga. 828. 

(2) A motion to reinstate a case, 
made after expiration of term at 
which order of dismissal was en¬ 
tered, stands, as to excuses for delay, 
on same footing as an extraordinary 
motion for a new trial. 

Ga.—Hicks v. Hicks, 37 S.E.2d 418, 
73 Ga.App. 561. 

49. U.S.—U. S. v. Harris, C.C.A.I1L, 
80 F.2d 771. 

Ark.—Southwestern Telegraph & 
Telephone Co v. Hill, 215 S.W. 
577, 140 Ark. 328. 

Mo.—Scott v. Davis, 200 S.W. 723, 
198 Mo.App. 512. 

W.Va.—State v. Hudson, 120 S.E. 

921, 95 W.Va. 183. 

18 C.J. p 1210 note 70. 


Appearance by attorney for pur¬ 
pose of objecting to court's juris¬ 
diction to set aside a dismissal at a 
subsequent term does not constitute 
such appearance and participation as 
to give the court jurisdiction. 

Ill.—Loker v. Lizenby, 245 Ill.App. 
575. 

Here consent of counsel to the re¬ 
instatement in vacation of a cause 
dismissed in term time will not 
confer jurisdiction or authorize judg¬ 
ment thereafter. 

Ga.—Owens v. Cocroft, 80 S.E. 906, 
14 Ga.App. 322. 

New suit 

The appearance of both parties at 
a subsequent term and a stipulation 
that the cause may be reinstated 
amounts to the institution of a new 
suit, and not a continuation of the | 
j original case. 

Mo.—Johnson v. Baumhoff, 18 S.W. 

2d 13, 322 Mo. 1017. 
i Reinstatement in effect 

Judgment which was rendered aft¬ 
er order dismissing cause for want 
of prosecution was not void for lack 
of jurisdiction where order of dis¬ 
missal was entered after cause had 
been continued for term, without no¬ 
tice to any interested party, parties 
subsequently proceeded to trial with¬ 
out objection or reference to order of 
dismissal, and no harm to any party 

Tito o cnn ijcm 

Okl.—Kennedy v. Uhrich, 62 P.2d 994, 
178 Okl. 366. 

Voluntary submission to jurisdiction 
Ill.—Freise v. Mid-City Trust & 
Savings Bank of Chicago, 18 N.E.2d 
54, 298 IlLApp. 17. 

50. Iowa.—National Loan, etc., Co. 
v. Bleasdale, 141 N.W. 456, 159 
Iowa 529. 

Tex.—Hudgins v. T. B. Meeks Co., 
Civ.App., 1 S.W.2d 681. 

51. U.S.—Fidelity & Deposit Co. of 
Maryland v. MacGruer, C.C.A.Cal„ 
77 F 2d 83 

Helm v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Cal., 12 F.Supp. 185, 
reversed on other grounds, C.C.A., 

495 


U. S. Fidelity & Guaranty Co. v. 
Helm, 84 F.2d 546, rehearing de¬ 
nied 85 F.2d 865, and reversed on 
other grounds, C.C.A., U. S. Fidelity 
Guaranty Co. v. Shepherd, 86 F.2d 
1021. 

Neb.—Jacoby v. Dvorak, 197 N.W. 
428, 111 Neb. 683, modified on oth¬ 
er grounds 199 N.W. 726, 111 Neb. 
683. 

Tex.—Knox v. Long, Civ.App., 251 
S.W r .2d 911, reversed on other 
grounds 257 S.W.2d 289, 152 Tex. 
291 

18 C.J. p 1210 note 72. 

Matters held not misprision of 
clerk justifying setting dismissal 
aside after term. 

Ill.—Sheehan v. Supreme Lodge, 
Knights of Pythias, 237 IlLApp. 
530. 

52. U.S.—S. M. Hamilton Coal Co. 

V. Watts, N.Y., 232 F. 832, 147 C. 
C.A. 26. 

53. III.—Strook v. Jamieson, 139 Ill. 
App. 339. 

54. Ga.—Home Ins. Co. v. Hollis, 53 
Ga. 659. 

54.5 I1L—Zimel v. Southern Pac. Co., 
40 N.E.2d 830, 314 IlLApp. 198. 

54.10 U.S.—Zielinski v. U. S., C.C.A. 
N.Y., 102 F.2d 469. 

Colo.—Miller v. East Denver Mu¬ 
nicipal Irr. Dist., 266 P. 211, 83 
Colo. 406. 

Ga.—Athens Apartment Corporation 
v. Hill, 119 S.E. 631, 156 Ga. 437. 
Tex.—Malone v. Barton, Civ.App. f 
62 S.W.2d 613. 

54.15 Cal.—Harris v. Board of Ed. 
of City and County of San Fran¬ 
cisco, 313 P.2d 212, 152 C.A.2d 
677. 

55. Ga.—Phillips v. Central of 
Georgia R. Co., 93 S.E. 309, 20 Ga. 
App. 668. 

Tex.—Garrett v. Gaines, 6 Tex. 435. 

55. Ga.—Miraglia v. Bryson, 111 S. 
E. 655, 152 Ga. 828. 

Tex.—Armstrong v. Nixon, 16 Tex. 
610. 
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| 80. -Notice of Motion 

Notice of a motion to vacate or set aside a dismissal 
or nonsuit must be given where required by statute, in 
the absence of such a statute, notice is necessary in some 
but not other Jurisdictions. 

In several jurisdictions, in the absence of a stat¬ 
ute to the contrary, the court may act on plaintiff’s 
motion to set aside a dismissal or nonsuit at the 
same term at which it was entered, without notice 
to defendant or without requiring him to show 
cause against it, 57 especially where an order dis¬ 
missing a suit for want of attention is unsigned by 
the judge. 55 On the other hand, particularly where 
a statute so requires, it has been held in a number 
of jurisdictions that notice must be given so that 
defendant may have an opportunity to be heard. 59 
In the absence of a showing to the contrary, it may 
be presumed that defendant had notice of an order 
setting aside a judgment of dismissal. 60 
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It has been held that the court may reinstate a 
cause on its own motion without notice to defendant 
or his counsel, 61 but under some statutes reasonable 
notice is required in order to authorize the court, 
of its own motion, to set a dismissal aside. 61 *® 

§ 81. - Grounds 

In general, a dismissal or nonsuit may be vacated or 
set aside where the trial court lacked jurisdiction to make 
the order, where the basis for the dismissal has been 
removed, or where it was improperly or improvidently 
granted and plaintiff has a meritorious cause of action. 
Plaintiff must show cause or excuse for his neglect in or¬ 
der to have a dismissal or nonsuit for want of prosecu¬ 
tion set aside. 

In general, a dismissal or nonsuit may be vacated 
or set aside where the trial court lacked jurisdiction 
to make the order, 61 - 50 where it is illegal, 61 * 55 where 
the basis for the dismissal has been removed, 61 - 60 
or where it was improperly or improvidently grant¬ 
ed. 62 A dismissal or nonsuit may be set aside where 


57. Wyo.—Mitter v. Black Diamond 
Coal Co., 206 P. 152, 28 Wyo. 439. 
18 C.J. p 1210 note 78. 

Judge has absolute control of all 
orders signed by him in term time 
and he may reinstate a dismissed 
cause without due notice served. 
S.C.—Cusack v. Southern R. Co., 
Carolina Division, 107 S.E. 30, 116 
S.C. 143. 

tw Texas 

(1) It has been held that a trial 
judge who has dismissed a case for 
want of prosecution may, at the same 
term, reinstate the case on plain¬ 
tiff’s motion, without notice to de¬ 
fendant. 

Tex.—Turman v. Turman, Civ.App., 
46 S.W.2d 447, rehearing denied 71 
S.W.2d 898, error dismissed—Par¬ 
nell v. Barron, Civ.App., 261 S.W. 
529. 

(2) The reason assigned is that a 
party brought into court by sum¬ 
mons is required to take notice of 
all subsequent steps, including mo¬ 
tion to vacate dismissal order. 

Tex.—Turman v. Turman, supra. 

(3) It has been held, however, that 
where a dismissal is merely voidable, 
defendant is entitled to notice of the 
filing of a motion to set the dismissal 
aside. 

Tex.—Clifton Mercantile Co. v. Sum¬ 
mers, Civ.App., 283 S.W. 203. 

<4> Where a motion to reinstate 
has not been filed or entered on the 
motion docket, the adverse party does 
not have constructive notice of such 
mottos. 

Tex.—Morris v. National Cash Regis¬ 
ter Ok, Civ^App., 44 S.W.2d 433, 
error dismissed. 

(5) Notice of the motion to set 
aside a dis m issa l for reasons involv¬ 
ing questions of fact should be given. 


Tex.—Corpus Juris cited in Turman 
v. Turman, 64 S.W.2d 137, 140, 123 
Tex. 1. 

58. Iowa.—Loos v. Callender Sav. 
Bank, 156 N.W. 712, 174 Iowa 577. 

59. Cal.—Corpus Juris cited 2xl Mc¬ 
Donald v. Severy, 59 P.2d 9S, 99, 6 
C.2d 629. 

Ill.—Hunt v. Bell, 257 Ill.App. 432. 
Minn.—-Nelson v. Glenwood Hills 
Hospitals, 62 N.W.2d 73, 240 Minn. 
505. 

Ohio.—Wabash-Portland Cement Co. 
v. State Dept, of Highways, 128 N. 
E.2d 847, 98 Ohio App. 209. 

18 C.J. p 1210 note 80. 

Finding that attorney remained in 
charge of case when motion for re¬ 
instatement was served on him held 
authorized. 

Mich.—Buchanan v. Weiden, 237 N. 

W. 370, 255 Mich. 82. 

Sufficiency of notice 
Under a court rule providing that 
service should be had by delivering a 
copy of the motion to the opposite 
j Party, if such party is not represent¬ 
ed by counsel, the sending of a reg¬ 
istered letter to a party not repre¬ 
sented by counsel, which was not ac¬ 
cepted, is not sufficient, but actual 
issuance of a summons and service 
by the sheriff is not necessary. 

Ill.—Hunt v. Bell, 257 Ill.App. 432. 

60. Neb.—Hansen v. Bergquist, 2 N. 
W. 858, 9 Neb. 269. 

61. Ga.—Athens Apartment Corpora¬ 
tion v. Hill, 119 S.E. 631, 156 Ga. 
437. 

Ford v. Eskridge, 186 S.E. 204, 53 
GaApp. 466. 

61.5 Mo.—Fiorella v. Fiorella, 240 S. 

W.2d 147, 241 Mo.App. 180. 

61-50 Cal.—Harris v. Board of Ed. of 
City and County of San Francisco, 
313 P.2d 212, 152 C.A.2d 677. 
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161.55 Ga.—Walker v. Central of 
Georgia Ry. Co., 170 S.E. 258, 47 
| Ga.App. 240. 

61.60 Ala.—Ex parte Alabama Gas 
Corp., 89 So.2d 271, 265 Ala. 26. 
Costs prematurely taxed 

An order of dismissal should be 
vacated where it was granted for a 
failure to pay costs which were va¬ 
cated as prematurely taxed. 

Mich.—Shick v. Schlacht, 10 N.W.2d 
887, 306 Mich. 288. 

Payment of costs on withdrawn suit 
Where action was withdrawn and 
refiled in a different county and orig¬ 
inal action was dismissed for nonpay¬ 
ment of costs, in accordance with 
statute, and on the same day, follow¬ 
ing dismissal, the costs were paid, 
vacation of dismissal and reinstate¬ 
ment of cause, on motion, were prop¬ 
er. 

Ala.—Ex parte Alabama Gas Corp., 
89 So.2d 271, 265 Ala. 26. 

62. Colo.—Pittman v. Marshall, 59 
F.2d 914, 99 Colo. 62. 

Fla.—Hartquist v. Tamiami Trail 
Tours, 190 So. 533, 139 Fla. 328. 
Ill.—Eberhart Plaza v. Hayes, 66 N. 
E.2d 100, 328 Ill.App. 356—Strzel- 
ecki v. The Fair, 19 N.E.2d 624, 299 
Ill.App. 113—Carlstedt v. Mills 
Novelty Co., 18 N.E.2d 732, 298 Ill. 
App. 275. 

Mo.—Pilkington v. Pilkington, 93 S. 

W.2d 1068, 230 Mo.App. 569. 

N.Y.—Vim Electric Co. v. Zaratzky, 
270 N.Y.S. 79, 150 Misc. 246. 

Fellerman v. Platt, 103 N.Y.S.2d 
304. 

Pa.—Sheaffer v. Turrill, 31 Pa.Dist. 
& Co. 463. 

Antonelli v. Cohen, Com.PL, 7 
Chest.Co. 116—Edwards v. Dauphin 
Deposit Trust Co., 49 Dauph.Co. 
129—Nelson v. Alleman, 45 Dauph. 
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it appears that the suit is meritorious and that plain- quired. 69 It may also be reinstated where the dis¬ 
tiff was not culpably negligent, 63 and no injury re- missal or nonsuit was awarded after plaintiff's 
suits to defendant, and it will not require so strong death, 70 where plaintiff was incompetent, 70 - 5 for 
a ground to set aside a nonsuit as to grant a new an amendable defect in the pleadings, 70 - 10 or where 
trial. 64 there was sufficient evidence to support a cause of 

A cause may be reinstated where there has action ^missed for want of sufficient evidence.” 
been surprise, 65 mistake, 66 inadvertence, 66 * 5 excus- The fraud referred to in a statute, providing that 
able neglect, 66 * 10 improvident consent to dismissal by a judgment or order may be vacated for fraud prac- 
attomey, 67 neglect, oversight, or misconduct of ticed by the successful party in the obtaining of the 
plaintiff's attorney, 68 where plaintiff's attorney was judgment or order, is fraud practiced on the court 
misled 68 * 5 or where there was failure to give bond in the procurement thereof, and not on the parties 


for costs through ignorance that 

Co. 832—Dupla v. P.T.C., Com.Pl., 
38 Del.Co. 335, 65 York Leg.Rec. 
107—Merski v. Erie Taxicab Co., 
Com.Pl. f 23 Erie Co. 55—Peyton v. 
Carnegie-Illinois Steel Corp., Com. 
PL, 97 Pittsb.Leg.J. 323—Maffet v. 
McGowern, Com.Pl., 28 Wash.Co. 
32—Croyle v. Repp, Com.PL, 35 
West.L.J. 61. 

Va.—City of Radford v. Brooks, 100 
S.E. 664, 125 Va. 621. 

Wis.—Burnham Bros. Brick Co. v. 
Riesen, 203 N.W. 332, 186 Wis. 523. 

Duress 

Plaintiff corporation, whose presi¬ 
dent ordered attorney to have case 
dismissed, when he was threatened 
with death if he did otherwise, 
should not he denied legal relief 
because attorney complied instead of 
attempting to rescue the president by 
other means. 

Tex.—Clifton Mercantile Co. v. Sum¬ 
mers, Civ.App., 283 S.W. 203. 

Failure to send transcript 

Where a cause is dismissed for 
failure of the Justice to send up a 
transcript of the proceedings, the 
dismissal will be set aside, where the 
justice makes affidavit that he had 
sent up the transcript and the affi¬ 
davit is not controverted. 

Tex.—Klein v. Shields, 3 Tex.A.Civ. 
Cas. § 207. 

Improper reason set up 
Where involuntary nonsuit was 
improperly granted plaintiff after 
submission of case to court sitting 
without a jury, and plaintiff moved 
to set nonsuit aside that he might 
have new trial, court should have 
sustained such motion, not for rea¬ 
son set up but because it exceeded 
its lawful authority in granting non¬ 
suit after submission. 

Mo.—Landau v. Ohio Leather Co., 221 
S.W. 405, 204 Mo.App. 404. 

Waiver of service of process 
Where defendant has waived serv¬ 
ice of process, and afterward had 
the case dismissed for want of serv¬ 
ice, the court will reinstate the case 
on being informed of the waiver. 
Iowa.—Humphreys v. Humphreys, 
Morr. 359. 

27 C.J.S.—32 


it would be re- * to the litigation.' 

63. Minn.—Lilienthal v. Carolina 
Ins. Co., 250 N.W. 73, 189 Minn. 520. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

Wash.—Harringer v. Keenan, 201 P- 
306, 117 Wash. 311. 

18 C.J. p 1211 note 82. 

Reinstatement held proper 

Pa. —Tabachnick v. Stubenhofer, 

Com.PL, 36 Erie Co. 185—Haenel 
v. Olsen, Com.PL, 28 Erie Co. 79. 

64b N.D.—Lee v. Imperial El. Co., 
157 N.W. 688, 34 N.D. 1. 

18 C.J. p 1211 notes 83, 84. 

65. CaL—Stephens v. Baker & Baker 
Roofing- Co., 280 P.2d 39, 130 CJL 
2d 765—Miller v. Republic Grocery, 
242 P.2d 396, 110 C.A.2d 187. 

N.D.—Lee v. Imperial EL Co., 157 
N.W. 688, 34 N.D. 1. 

18 C.J. p 1211 note 85. 

66. CaL—Stephens v. Baker & Baker 
Roofing Co., 280 P.2d 39, 130 C.A. 
2d 765—Miller v. Republic Grocery, 
242 P.2d 396, 110 C.A.2d 187—Bur¬ 
bank v. Continental Life Ins. Co,, 
38 P.2d 451, 2 C.A.2d 664. 

Ky.—Ross v. Eagle Coal Co., 36 S.W. 
2d 48, 237 Ky. 660. 

Mass.—Town of Hopkinton v. B. F. 
Sturtevant Co., 189 N.E. 107, 285 
Mass. 272—Magee v. Flynn, 139 N. 
E. 842, 245 Mass. 128. 

Clerical mistake 

Tex.—Knox v. Long, Civ~App., 251 S. 
W.2d 911, reversed on other 
grounds 257 S.W.2d 289, 152 Tex. 
291. 

66.5 Cal.—Stephens v. Baker & Bak¬ 
er Roofing Co., 280 P.2d 39, 130 C. 
A.2d 765—Miller v. Republic Gro¬ 
cery, 242 P.2d 396, 110 C.A.2d 187. 

N.Y.—Wohlers v. Martorella, 107 N. 
Y.S.Sd 834, 279 App.Div. 629, af¬ 
firmed 107 N.E.2d 601, 304 N.Y. 694. 

66.10 Cal.—Stephens v. Baker & 
Baker Roofing Co., 280 P.2d 39, 130 
CJL2d 765. 

Idaho.—Pauley v. Salmon River 
Lumber Co., 264 P.2d 466, 74 Idaho 
483. 

67. Miss.—Benwood Iron-Works Co. 
v. Tappan, 56 Miss. 659. 

497 


N.D.—Lee v. Imperial El. Co., 157 N. 

W. 688, 34 N.D. 1. 4. 

Unauthorized stipulation. 

Order dismissing action should be 
set aside, where plaintiff had not au¬ 
thorized attorney’s signing of stipu¬ 
lation that merits of case had been 
settled. 

Or.—Hill v. Wilson, 250 P. 840, 119 
Or. 636. 

68. Pa.—Kulp v. Lehigh Valley 
Transit Co., 81 Pa.Super. 296. 

Infantino v. Sehra, Com.PL, 23 
Erie Co. 143, 55 York Leg.Rec. 103 
—Walter v. Bishop, Com.PL, 28 
NorttuCo. 42. 

18 C.J. p 1211 note 88. 

Where action otherwise barred by 
limitations 

N.J.—Maffey v. Fasceon. 166 A. 926, 
11 N.J.Misc. 489. 

Iiack of proper representation 
Lack of proper representation by 
counsel due to his intoxicated condi¬ 
tion, so that there was doubt wheth¬ 
er plaintiff had had his day in court, 
has been held to authorize setting 
aside the decree of dismissal. 

Miss.—Howie v. Baker, 100 So.2d 113. 

68L5 Pa.—Albosta v. North Ameri¬ 
can Accident Ins. Co., 64 PaJDist. 
& Co. 277, 40 Luz.Leg.Reg. 139. 

69. N.D.—Lee v. Imperial El. Co., 
157 N.W. 688, 34 N.D. 1. 

Tex.—Edwards v. Middleton, 66 S.W. 
570, 28 Tex.Civ.App. 316. 

70u Miss.—Merchants' Bank, etc., 
Co. v. Mississippi Nat. Bank, 66 
So. 537, 108 Miss. 356. 

After death of one of two plaintiffs 
N.Y.—Speier v. St. Francis Church, 
159 N.Y.S.2d 822, 3 A.D.2d 732. 

70.5 HI.—Reiter v. Illinois Nat. Cas. 
Co., 139 N.E.2d 614, 12 IlLApp.2d 
273. 

70.10 CaL—Miller v. Republic Gro¬ 
cery, 242 P.2d 396, 110 CA-2d 187. 

71. Ga.—Atlanta v. Jenkins, 73 S. 
E. 402, 137 Ga. 454. 

72. Ark.—Dent v. Adkisson, 88 S.W. 
2d 826, 191 Ark. 901. 



§ 81 DISMISSAL & NONSUIT 

On the other hand, good and sufficient cause must 
be shown to warrant vacating or setting aside a dis¬ 
missal or nonsuit. 73 It will not be set aside where 
it was procured through fraud in which movant or 
applicant participated. 73 * 5 Where the grounds on 
which a court may set aside or vacate a dismissal or 
nonsuit are specified by statute, the court is limited 
thereto. 73 * 10 The fact that a nonsuit is based on an 
untenable ground is not a ground to set it aside, if 
it appears from the facts that there were sufficient 
reasons for granting it. 74 Also a nonsuit will not be 
set aside where no good purpose will be served 
thereby, 75 as where a verdict for plaintiff would not 
lay the foundation for a legal judgment, 73 where de¬ 
fendant has been discharged from liability by a com¬ 
promise and release of the cause of action, 76 * 5 
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where any possible recovery would be for merely 
nominal damages, 76 - 10 or where the evidence was in¬ 
sufficient to support plaintiffs claim or demands a 
finding for defendant. 76 - 15 

A dismissal or nonsuit will not be vacated or set 
aside where the declaration or complaint states no 
cause of action and it is clear that plaintiff could 
not recover, 77 or where the cause is barred by the 
statute of limitations. 78 The disallowance of an 
amendment, where its disallowance was not ex¬ 
cepted to, 78 * 5 or the refusal to admit in evidence 
matter admissible under a disallowed amend¬ 
ment, 7S - 10 does not constitute a sufficient predicate 
to warrant the setting aside of a subsequent non¬ 
suit. A nonsuit granted after evidence given on 


73 . Fla.—Sudduth Realty Co. v, 
Wright, 55 So.2d 189. 

Miller v. Hartley’s, Inc., App., 97 
So. 2d 211. 

Fa.—Hagerty v. Pennsylvania Co., 
44 Pa.Dist. & Co. 587. 

W.Va.—Nibert v. Carroll Trucking 
Co., 82 S.E.2d 445, 139 W.Va. 5S3 
—White Sulphur Springs v. Jar- 
rett, 20 S.E.2d 794, 124 W.Va. 486. 

To deny* dismissal 

The cause for reinstatement must 
he of such a character that It would 
have been a justification for refusal 
to dismiss. 

Fla.—Early v. Sarasota-Fruitville 
Drainage Dist., 67 So.2d 441. 

Dismissal contrary to agreement 

(1) The fact that the case was dis¬ 
missed contrary to agreement is not 
sufficient where it is not shown that 
the agreement was one between the 
parties to the action. 

Ind.—Baltimore, etc., R. Co. v. Eg- 
gers, 38 N.E. 466, 139 Ind. 24. 

(2) Dismissal contrary to agree¬ 
ment between parties to delay trial 
until after decision in supreme court 
in pending case involving identical 
Questions was held properly vacated. 
Ill.—-Lake View Trust & Savings 

Bank v. City of Chicago, 41 N.E.2d 
208, 314 IIl.App. 386. 

Grounds held insufficient 
(1) Generally. 

Fla.—Early v. Sarasota-Fruitville 
Drainage Dist., 67 So.2d 441. 

Ga.—Bridges v. Brackett, 69 S.E.2d 
745, 208 Ga. 774. 

Ill.—Tylke v. Norwegian American 
Hospital, 54 N.E.2d 75, 322 IlLApp. 
283. 

N.Y.—Niewiadowski v. Kulp-Waco, 
Inc., 122 N.Y.S.2d 420, 281 App.Div. 
1072. 

Pa.—Galati v. Isaly Dairy Co., Com. 
PL, 98 Pittsb.Leg.X 274—Daniels v. 
Kaufmann & Baer Co., Com.Pl., 97 
Pittsb.Lieg.J. 315—Best v. Equita¬ 
ble Life Assur. Soc., Com.Pl., 97 
Pittsb.LegX. 295, affirmed 68 A.2d 


j 400. 165 Pa.Super. 452, affirmed 76 
A.2d 220. 365 Pa. 418—Arthur v. 
Holland Furnace Co., Com.Pl., 50 
Lack.Jur. 217—Silvestri v. Bren¬ 
nan, Com.Pl., 26 West.L.J. 35. 
W.Va.—White Sulphur Springs v. 
Jarrett, 20 S.E.2d 794, 124 W.Va. 
486. 

(2) A dispute between one of the 
litigants and his counsel as to fees, 
U.S.—Baldwin Law Pub. Co. v. Mog, 

C.C.A.Ohio, 10 F.2d 269. 

(3) Fact that record had not been 
signed by presiding judge, where 
statute relating thereto is merely 
directory. 

Iowa.—Workman v. District Court, 
Delaware County, 269 NW. 27, 222 
Iowa 364. 

(4) Negligence of attorney, who 

succeeded to practice of attorney of 
record, in notifying plaintiff of dis¬ 
missal of action. j 

U.S.—Canning v. Hackett, D.C.Mass., 

3 F.Supp. 460. 

(5) Possible invalidity of settle- 
j ment agreement pursuant to which 
| suit was dismissed. 

U.S.—Baldwin Law Pub. Co. v. Mog, 
C.C.A.Ohio, 10 F.2d 269. 

(6) To qualify a witness who was 
incompetent at the trial. 

Mass.—Talbot v. Clark, 8 Pick. 51. 

(7) That new suit would be barred 
by statute of limitations. 

Mo.—State ex rel. Union Electric 
Light & Power Co. v. Sevier, 98 S. 
W.2d 980, 339 Mo. 732. 

73.5 U.S.—American Ins. Co. v. 

Scheufler, C.C.A.M 0 ., 129 F.2d 143, 
certiorari denied 63 S.Ct. 257, 317 
U.S. 687, 87 L.Ed. 551, rehearing 
denied 63 S.Ct. 433, 317 U.S. 712, 
87 L.Ed. 567. 

73.10 Cal.—Hunt v. United Artists 
Studio, 180 P.2d 460, 79 C.A.2S 619. 

74. Mo.—Pope v. Boyle, 11 S.W. 

1010, 98 Mo. 527. 

18 C.J. p 1211 note 91. 
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75. U.S.—U. S. v. Spokane Mill Co., 

D. C.Wash., 206 F. 999. 

18 C.J. p 1211 note 92. 

Amendment necessary 

A judgment of nonsuit will not be 
opened, where it appears that plain¬ 
tiff could not recover without such 
an amendment of the pleadings as 
would institute a new suit, with a 
new question, between different par- 
ties. 

Mo.—Crane v. Daggett, 10 Mo. 108. 
N.J.—Rankin v. New Jersey Cent. 

R. Co., 71 A. 55, 77 N.J.Law 175. 
18 C.J. p 1209 note 49. 

Depriving defendant of defense 

Where a reinstatement of the case 
would deprive defendant of a de¬ 
fense which he would otherwise have, 
a judgment of nonsuit will not be 
opened. 

Va.—Trent v. Clinchfield Coal Corp.. 
89 S.E. 921, 119 Va. 805, followed 
in Trent v. Clinchfield, 89 S.E. 923, 
119 Va. 812. 

76. Ohio.—Jones v. Smith, 14 Ohio 
606. 

76.5 Ill.—Strong v. Hodges, 100 X.E. 
2d 667, 344 Ill.App. 306. 

76.10 N.Y.—Mestre v. Aluminum Co. 
of America, 48 N.Y.S.2d 566, 267 
App.Div. 1039. 

76.15 Ga.—Bridges v. Brackett, 69 S. 

E. 2d 745, 208 Ga. 774. 

Wells v. Aldridge, 44 S.E.2d 183. 
75 Ga.App. 702. 

77. Ill.—Soverino v. Baltimore & O. 
R. Co., 119 N.E.2d 494, 2 Ill.App. 
2d 357. 

Pa.—Hartley v. Pennsylvania R. Co., 
179 A. 440, 318 Pa. 566. 

Crist v. Director General of Rail¬ 
roads, 1 Pa.Dist. & Co. 334. 

S.C.—Boyd v. Brent, 5 S.C.L. 241. 

78. U.S.—'Whitney v. U. S., 18 CtCL 
19. 

78.5 Ga.—Bridges v. Brackett, 69 S. 
E.2d 745, 208 Ga. 774. 

78.10 Ga.—Bridges v. Brackett, su¬ 
pra- 
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both sides will not be set aside for that cause suit. 82 

alone, 79 or on the ground that the judge received tu*. . ,, ^ . . .. 

evidence prematurely or refused to submit to the dismissed for want of prosecation is not iboand- 
jury a question of fact proper tor their determina- ed82 . 5 Jn order ^ a dismissal Qr nonsuit for 
tion, 50 or because pla.nt.tf tried his case on a wrong want of prosecution be set aside and the suit 
theory.® 1 Since the granting or refusing of a com- reinstated> plaintiff must show cause or excuse for 
mission to take testimony is \\ ithin the discretion of the neglect, 88 as that some casualty, extraneous im- 
tne court, unless arbitrarily granted or refused, it is pediment, or unavoidable interference prevented 
no ground for setting aside a judgment of non- him from duly attending to it. 84 The fact that 


79 . N.Y.—Fort v. Collins, 21 Wend. 
109. 

80. N.Y.—Craig v. Fanning, 6 How. 
Pr. 386. 

82 ,. U.S.—Wigton v. Bosler, C.C.Pa., 

102 F. 70. 

Pa.—Brubaker v. Londonderry Tp. 
School Board, Com.Pl., 64 Dauph. 
Co. 363. 

82. La.—Wetta v. New Orleans, 
etc., R. Co., 31 So. 775, 107 La. 
3S3. 

82.5 Ga.—Drain Tile Mach. v. Mc- 
Cannon, 56 S.E.2d 165, 80 Ga.App. 
373. 

83 . U-S.—Zadig v. JEtna Ins. Co., D. 
C.N.T., 46 F.2d 356. 

Cal.—Jackson v. De Benedetti, App., 

103 P.2d 990, 39 C.A.2d 574. 

Ga.—Cowart v. Smith, 185 S.B. 819, 
182 Ga. 511. 

Ill.—Miller v. Gomberg, 9 N.E.2d 
424, 291 Ill.App. 610—Toth v. Sam¬ 
uel Phillipson & Co., 250 Ill-App. 
247. 

Miss.—Mississippi Cent. R. Co. v. 
Brookhaven Lumber & Mfg. Co., 
147 So. 814, 165 Miss. 820. 

Mo.—State ex rel. Union Electric 
Light & Power Co. v. Sevier, 98 
S.W.2d 980, 339 Mo. 732. 

Corpus JUris Secundum cited in 
Levee Dist. No. 4 of Dunklin Coun¬ 
ty v. Small, App., 2S1 S.W.2d 614, 
617. 

N.Y.—Grossman v. Newman Imp. 
Corp., 148 N.Y.S.2d 514, 1 A.D.2d 
S35—Tomczak v. Roetzer, 128 N.Y. 
S.2d 911, 283 App.Div. 851—Dalas 
v. Gere, 45 N.Y.S.2d 219, 267 App. 
Div. 765—Haver v. Elster, 12 N.Y. 
S.2d 28, 257 App.Div. 907—Wheeler 
v. Duell, 244 N.Y.S. 725, 230 App. 
Div. 392. 

Gritz v. Gavigan, 69 N.Y.S.2d 18, 
189 Misc. 1006. 

Hansen v. Norwegian Am. S. S. 
Line, 136 N.Y.S.2d 729. 

Pa.—Hale v. Uhl, 143 A. 115, 293 Pa. 
454. 

Electric City Store Fixture & 
Supply Co. v. World Fire & Marine 
Ins. Co., 40 Lack.Jur. 175. 

Tex.—Barrow, Wade, Guthrie & Co. 
v. Stroud, Civ.App., 125 S.W.2d 365 
—Trottle v. Harrison, Civ.App., 57 
S.W.2d 324, error refused—Hick¬ 
man v. Swain, Civ.App., 210 S.W. 
548. 

18 C.J. p 1211 note 3. 


Meritorious reason required 
Ga .—Drain Tile Mach. v. McCannon, 
56 S.E.2d 165, 80 Ga.App. 373. 
Diligence after dismissal will not 
require vacation of order of dismiss¬ 
al. 

I1L—Blackman v. Illinois Cent. R. 

Co., 52 N.E.2d 825, 321 IlLApp. 310. 
Matters known on prior argument 
Grant of motion to vacate dismiss¬ 
al on ground that file had been mis¬ 
placed in another file apparently 
bearing similar name was improvi¬ 
dent exercise of discretion when that 
fact had become known to plaintiffs' 
attorneys prior to return date of orig¬ 
inal motion to dismiss. 

Y .—Dougherty v. Conti, 163 N.Y.S. 
2d 833, 4 A.D.2d 682. 

Supererogatory motion 

Motion to vacate order dismissing 
action for plaintiffs failure to bring 
action to trial within statutory peri¬ 
od was supererogatory, since entire 
issue was determined by order dis¬ 
missing action. 

Cal.—Hunt v. United Artists Studio, 
180 P.2d 460, 79 C.A.2d 619. 

Relief from negligence 

A statute providing for the rein¬ 
statement of cases was not intended 
to relieve a party from the conse¬ 
quences of his own negligence. 

( Ill.—Coultry v. Yellow Cab Co., 252 
IlLApp. 443. 

Jurisdictional basis 

Under a mandatory statute provid¬ 
ing for the dismissal of actions for 
want of prosecution, unless the mo¬ 
tion to vacate a dismissal is based 
on some state of facts which direct¬ 
ly affects the grounds on which the 
dismissal was granted, the court is 
without jurisdiction and may be pre¬ 
vented from proceeding with a con¬ 
sideration of the motion to vacate. 
Cal.—Cruse v. Superior Court in and 
for Los Angeles County, 283 P. 73, 
102 C.A. 290. 

Reinstatement denied 
U.S.—Canning v. Hackett, D.C. 

Mass., 3 F.Supp. 460. 

Carver v. Atlantic Coast Line R. 
Co., D.C.Fla., 285 F. 572. 

D.C.—Nolan v. Robinson, Mun-App., 
131 A.2d 401. 

Ill.—Trust Co. of Chicago v. Public 
Service Co. of Northern Illinois, 
57 N.E.2d 900, 324 Ill.App. 228— 
Lemons & Co. v. American Cast 
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Iron Pipe Co., 38 N.E.2d 779, 312 
IlLApp. 573. 

Iowa.—Bliss v. Watson, 227 N.W. 
108, 208 Iowa 1199. 

N.Y.—Walker v. Ferri, 169 N.Y.S.2d 
305, 5 A.D.2d 24, appeal denied 172 
N.Y.S.2d 569, 5 A.D.2d 954—Taylor 
v. Savoy Ballroom Corp., 158 N.Y. 
S.2d 682, 3 A.D.2d 675. 

N.C.—Wynne v. Conrad, 17 S.E.2d 514, 
220 N.C. 355. 

Wis.—Schleif v. Defnet, 42 N.W.2d 
926, 257 Wis. 170, certiorari denied 
71 S.Ct. 620, 341 U.S. 908, 95 L.Ed. 
1346. 

84. Iowa.—Nickerson v. Iowa State 
Traveling Men’s Ass’n, 285 N.W. 
162, 226 Iowa 840. 

18 C.J. p 1212 note 4. 

Excuses held insufficient 

(1) Generally. 

Fla.—Railway Exp. Agency v. Hoag- 
land, 62 So.2d 756—Ivy H. Smith 
Co. v. Moccia, 59 So.2d 629—Sud- 
duth Realty Co. v. Wright, 55 So. 
2d 189. 

Sehreyer v. Liniado, App., 100 
So.2d 199—Miller v. Hartley’s, Inc., 
App., 97 So.2d 211. 

Ga.—Hicks v. Hicks, 37 S.E.2d 41S, 
73 Ga-App. 561. 

N.Y.—Emrick v. Paramount Restau¬ 
rant Inc., 174 N.Y.S.2d 327, 6 A.D. 
2d 686. 

Ohio.—Maryland Cas. Co. v. John F. 

Rees Co., App., 40 N.E.2d 200. 

18 C.J. p 1211 note 3 [a]. 

(2) Mere laches of the party 
against whom the dismissal or non¬ 
suit was rendered. 

Ga.—Drain Tile Mach. v. McCannon, 
56 S.B.2d 165, 80 Ga.App. 373. 

(3) Attorney’s excuse that he was 
ignorant of sixty-day rule, and had 
sickness in family. 

Pa.—Hale v. Uhl, 143 A. 115, 293 Pa. 
454. 

<4) Attorney’s excuse that he had 
overlooked case and did not know it 
had been reached for trial. 

Ill.—Coultry v. Yellow Cab Co., 252 
IlLApp. 443. 

(5) That attorney was unable to 
reach the court house until late in 
the day because he could not start 
his automobile on account of the 
cold weather. 

Pa.—Regal Building & Loan As¬ 
sociation v. Baron, 20 PaJMst. & 
Co. 492, 50 Montg.Co. 48. 



§§ 81-82 DISMISSAL & NONSUIT 

plaintiff’s counsel was engaged elsewhere when the , 
case came on for hearing does not, in and of itself, j 
require a vacation of the dismissal or nonsuit,- 4 - 0 i 
nor may the court vacate or modify a dismissal for : 
failure to bring the action to trial within the statu- j 
tory period because of mere judicial error.- 4 * 10 

Where a sufficient excuse is shown and the case 
appears meritorious, the court may and in a proper 
case should reinstate it, 85 but a refusal to reinstate 
is not improper where plaintiff fails to show a meri¬ 
torious cause of action. 86 Where defendant who 
has answered had a right to try out conflicting in¬ 
terests between himself and his codefendant, a dis¬ 
missal may be set aside if the answering defendant 


27 C.J.S. 

had no notice of the trial or knowledge of the dis¬ 
missal. 57 

§ 82. -Application, Hearing, and Order 

a. In general 

b. Order 

a. In General 

Applications to set aside a dismissal or nonsuit 
should usually be made by motion or petition by a party 
to the suit setting out the order complained of and the 
grounds for vacating it, and supported by an affidavit 
or some other evidence of merit. 

Applications to set aside a dismissal or nonsuit 
and reinstate the case should usually be made by 


(6) Excuse that counsel overlooked 
fact that case was on trial calendar 
for date on which judgment was 
rendered because of confusion arising 
from removal of his offices from one 
building to another and that plaintiff 
was member of naval reserve on 
active duty at such time, in absence 
of motion by plaintiff for contin¬ 
uance because of such duty or effort 
by him to acquaint court or defend¬ 
ant's counsel with such fact. 

Ga.—Drain Tile Mach. v. McCannon, 
56 S.E.£d 165, 80 Ga-App. £73. 

(7) Belief of plaintiff and his at¬ 
torney that court convened on a 
later date. 

Tex.—Cardwell v. Cardwell, Civ.App., 
145 S.W.2d 635. 

(8) Unsuccessful negotiations for 
settlement. 

Pa.—Hale r. Uhl, 14S A. 115, 293 Pa. 
454. 

(9) That one of the parties to the 
litigation discussed a settlement and 
promised to submit a proposal or 
settlement within a stated time 
which was not done. 

Fla.—Atlantic Coast Line R. Co. v. 
Hill, 76 So.2d 861. 

(10) Withdrawal of attorney from 
case, where the attorney was justi¬ 
fied in so doing and exercised his 
right in a proper manner. 

Iowa.—In re Coffin's Estate, 179 N. 
W. 123, 189 Iowa 862. 

(11) Fact that plaintiff's attorney 
could no longer act for him after 
certain date, where plaintiff waited 
three years thereafter before he 
secured services of another attorney. 
Cal.—Cohn v. Rosenberg, 144 P.2d 

399, 62 C.A2d 140. 

8i5 Mo.—Levee Dish No. 4 of 
Dunklin County v. Small, App., 281 
RW.2d 614. 

Bigteafioa for absence required 
Fact that plaintiff's counsel 
through inadvertence failed to appear 
and that he was in another court at 


i the time is insufficient to compel a 
setting aside of the dismissal, where 
there is no explanation of occasion 
for counsel being in the other court 
or any reason given why he could 
not have notified trial court in ad¬ 
vance of his inability to be present. 
D.C.—Jarcy v. Griffith, Mun.App., 65 
A.2d 919. 

84^10 Cal.—Hunt v. United Artists 
Studio, ISO P.2d 460, 79 C.A.2d 619. 

85. U.S.—Fidelity & Deposit Co. of 
Maryland v. MacGruer, C.C.A.Cal., 
77 F.2d 83. 

Detroit Copper & Brass Rolling 
Mills Co. v. Wise, D.C.N.Y., 282 F. 
897. 

Cal.—Stephens v. Baker & Baker 
Roofing Co., 280 P.2d 39, 130 C.A. 
2d 765. 

Fla.—Ender v. Mercer, 7 So.2d 340, 
150 Fla. 292. 

Ga.—Burnett v. Johnston, 157 S.E. 
645, 172 Ga. 237. 

Idaho.—Stilwell v. Weiser Iron 
Works, 157 P.2d 86, 66 Idaho 227. 
Ill.—Marcott v. L’Union Saint-Jean 
Baptiste D’Amerique, 21 N.E.2d 
S49, 300 Ill.App. 612—Francke v. 
Eadie, 13 N.E.2d 648, 294 Ill.App. 
617—Wainwright v. McDonough, 7 
N.E.2d 915, 290 Ill.App. 50—Little 
v. Stevenson, 258 Ill.App. 337—Mc¬ 
Grath & Swanson Const. Co. v. 
Chicago Rys. Co., 252 Ill.App. 476 
—Toth v. Samuel Phillipson & Co., 
250 Ill.App. 247. 

La.—Zatarain v. Port ora, App., 63 
So.2d 477. 

Mass.—Magee v. Flynn, 139 N.E. 842, 
245 Mass. 128. 

Mich.—Sezor v. Proctor & Gamble 
Soap Co., 255 N.W. 175, 267 Mich. 
128—Duell v. Oakland County 
Circuit Judge, 173 N.W. 340, 206 
Mich. 680. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

N.Y.—People ex rel. Weiss v. Boy- 
land, 160 N.Y.S.2d 235, 3 A.D.2d 
738. 


Pa.—Horrocks v. White, 94 Pa.Su- 
per. 413. 

France v. Stegon, Com.Pl., 37 
West.Leg.J. 265. 

Tex.—Moody & Tips Lumber Co. v. 
South Dallas Bank & Trust Co., 
Civ.App., 246 S.W.2d 263, error dis¬ 
missed—Peckham v. Clark, Civ. 
App., 294 S.W. 278—J. W. Crowdus 
Drug Co. v. Turner, Civ.App., 270 
S.W. 1041—Hickman v. Swain, Civ. 
App., 210 S.W. 548. 

Wash.—Green v. Rutledge, 213 P. 

914, 124 Wash. 174. 

18 C.J. p 1212 note 5. 

Agreement for continuance 
Where attorney for plaintiff and 
attorney for one of defendants agreed 
that case might be continued on pre¬ 
trial calendar, although attorney for 
other defendant had no knowledge of 
such agreement, trial court properly 
set side dismissal of the case, which 
had been entered, for want of prose¬ 
cution without knowledge of agree¬ 
ment for continuance. 

III.—Larson v. City of Chicago, 51 
N.E.2d 1001, 320 IlLApp. 687. 

86. Ill.—Nordstrom v. Chicago, 119 
IlLApp. 465. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

N.Y.—Taylor v. Savoy Ballroom 
Corp., 158 N.Y.S.2d 682, 3 A.D.2d 
675—Grossman v. Newman Imp 
Corp., 148 N.Y.S.2d 514, 1 AD.2d 
835—Tomczak v. Roetzer, 128 N.Y. 
S.2d 911, 283 App.Div. 851. 

Gritz v. Gavigan, 69 N.Y.S.2d 18, 
189 Misc. 1006. 

Hansen v. Norwegian Am. S. S. 
Line, 136 N.Y.S.2d 729. 

N.C.—Parham v. Morgan, 173 S.E. 
27, 206 N.C. 201—Parham v. Hin- 
nant, 173 S.E. 26, 206 N.C. 200. 
Tex.—Holland v. Swilley, Civ.App., 
268 S.W. 758. 

87. N.Y.—Hinkle v. Sullivan, 95 N. 
Y.S. 788, 108 App.Div. 316. 
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motion 58 or petition 89 by a party to the suit 90 set- vacating it, 91 and supported by an affidavit or some 
ting out the order complained of and the grounds for other evidence of merit. 92 Under some statutes 


88. Ga.—Wells v. Aldridge, 44 S.E. 

2d 183. 75 Ga.App. 702. 

Iowa.— Phelps v. Varbel, 79 N.W.2d 
763, 2S4 Iowa 467. 

p a> _pollock v. Harvey, 23 A. 112S. 

14S Pa. 536—Harvey v. Pollock, 23 
A. 1127, 14S Pa. 534, 

18 C.J. P 1212 note 7. 

Affidavit requesting reinstatement 
of cause held a statutory motion for 
the recall of the order of dismissal, 
jll,—Harris v. Chicago House Wreck¬ 
ing Co., 145 N.E. 666, 314 Ill. 500. 

Independent action to set aside 
judgment or order of dismissal and 
to reinstate cause, brought within 
one year but after term at which or¬ 
der of dismissal is made, on ground 
that through unavoidable casualty 
and misfortune plaintiff was pre¬ 
vented from defending against or¬ 
der of dismissal, is not permissible. 
Iowa.—McKee v. National Travelers 
Casualty Ass’n, 282 N.W. 291, 225 
Iowa 1200. 

Dismissal without notice 

Where a dismissal was entered 
without notice because of plaintifFs 
failure to furnish a cost bond, mo¬ 
tion to reinstate was the proper 
remedy, it not being necessary to 
bring proceedings by petition under 
Remington Code 1915 §§ 464-473. 
Wash.—Harringer v. Keenan, 201 P. 
306, 117 VTash. 311. 

Entitling 

(1) A motion in a proceeding to 
reinstate a cause is entitled in the 
same manner as the original pro¬ 
ceeding. 

I1L—Hunt v. Bell, 257 Ill.App. 432. 

(2) Accordingly, a motion to sub¬ 
stitute defendants in, and reinstate, 
dormant case, under title of new 
pleading, was not proper procedure 
for connecting proceedings. 

Iowa.—Benjamin v. Jackson, 223 N. 
W. 383, 207 Iowa 581. 

Error coram nobis 

(1) A motion to vacate an order 
of dismissal has been held to be in 
the nature of a common-law writ of 
error coram nobis, or coram vobis, 
the modern substitute for which is a 
proceeding by motion. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land v. MacGruer, C.C.A.Cal., ’77 F. 
2d 83. 

(2) Other authority, however, has 
held that a motion to reinstate an 
action which has been dismissed by 
the trial court on its own motion for 
want of prosecution is not a motion 
in the nature of a writ of error coram 
nobis. 

Mo-—Snyder v. Christie, App., 272 
S.W.2d 27. 


Filing of motion 

If the order of reinstatement was 
made with counsel present in court 
and not objecting to the hearing at 
that time, the provisions of a statute 
and rule of court as to filing of 
motions have been waived. 

U.S.—Gentry v. State of Missouri, ex 
rel. and to Use of Butler, C.C.A. 
Mo., 32 F.2d 159. 

Motion to vacate judgment 
Striking a case from the docket is 
a judgment of dismissal and final, 
authorizing a motion to vacate such 
judgment. 

Mass.—Magee v. Flynn, 139 N.E. 842, 
245 Mass. 128. 

89. Fla.—Railway Exp. Agency v. 
Hoagland, 62 So.2d 756. 

Kan.—Cole v. Walker, 7 Kan. 139. 
Ohio.—Maryland Cas. Co. v. John F. 
Rees Co., App., 40 N.E.2d 200. 

90. R.I.—Kenyon v. Pierce, 34 A. 
951. 

91. Mo.—Whitfield v. Union Elec¬ 
tric Light & Power Co., 271 S.W. 
52. 

Ohio.—Maryland Cas. Co. v. John F. 

Rees Co., App., 40 N.E.2d 200. 

18 C.J. p 1212 note 10. 

Cause of action 

Where plaintiff’s cause of action! 
was dismissed without notice for | 
failure to furnish a cost bond, it i 
was not necessary, on a motion to 
reinstate, that a meritorious cause 
of action be shown, the cause of 
action being already set out in the 
complaint previously filed. 

Wash.—Harringer v. Keenan, 201 P. 
306, 117 Wash. 311. 

Questions involved are limited to 
the facts as they appear in the 
pleadings. 

Ill.—Lamons & Co. v. American Cast 
Iron Pipe Co., 38 N.E.2d 779, 312 
Ill.App. 573. 

Petition held sufficient 
Mass.—Shour v. Henin, 133 N.E. 561, 
240 Mass. 240. 

Tex.—Barrow/ Wade, Guthrie & Co. 
v. Stroud, Civ. App., 125 S.W.2d 
365—Stewart v. Poinboeuf, Civ. 
App., 270 S.W. 885. 

Petition held insufficient 
Fla.—Railway Exp. Agency v. Hoag- 
land, 62 So.2d 756—Sudduth Realty 
Co. v. Wright, 55 So,2d 189. 

92. N.Y.—Brody v. Hampton In¬ 
vestors, 147 N.Y.S.2d 608, 3 Misc. 
2d 75—Gritz v. Gavigan, 69 N.Y.S. 
2d 18, 189 Misc. 1006. 

Ohio.—Maryland Cas. Co. v. John 
F. Rees Co., App., 40 NJEJ.2d 200. 
Tex.—Hinkle v. Thompson, Civ.App., 
195 S.W. 311. 

18 C.J. p 1212 note 11. 

Discretion of court in granting re¬ 
instatement see supra § 78. 


Papers containing recitals of facts 
Motion to vacate an order of dis¬ 
missal must be based on papers con¬ 
taining recitals of facts in com¬ 
pliance with civil practice rule. 

N.Y.—Lakowitz v. Marlin Gardens, 
Inc., 172 N.Y.S.2d 944, 5 A.D.2d 981. 

Verified complaint 
Denial of motion is not required 
because no affidavit of merits was 
filed on behalf of one of two plain¬ 
tiffs, where duly verified complaint 
was filed on behalf of both plain¬ 
tiffs. 

Cal.—Proulx v. De Moti, 234 P.2d 
1009, 106 C.A.2d 265. 

Testimony required 
Discretion to reinstate a dismissed 
action can only operate where there 
is some testimony on which discre¬ 
tion may be exercised. 

W.Va.—White Sulphur Springs v. 
Jarrett, 20 S.E.2d 794, 124 W.Va. 
486. 

Showing held to warrant reinstate¬ 
ment 

Colo.—Howell v. Goldberg, 56 F.2d 
1330, 98 Colo. 412. 

Ill.—Ness v. Bell, 246 Ill-App. 79. 
Iowa.—Pilcher Hardware Co. v. 

Clark, 253 N.W. 907, 218 Iowa 150. 
La.—Zatarain v. Portera, App., 63 So. 
2d 477. 

Tex.—J. A. Walsh & Co. v. R. B. 
Butler, Inc., Civ.App., 260 S.W.2d 
889, application dismissed 262 S.W. 
2d 952, 152 Tex. 601—Clifton Mer¬ 
cantile Co. v. Summers, Civ.App.» 
283 S.W. 20 3. 

Showing held insufficient to war¬ 
rant reinstatement 
Cal.—Brock v. Fouchy, 172 P.2d 945, 
76 C.A.2d 363. 

Ga.—Hicks v. Hicks, 37 S.E.2d 418, 
73 Ga.App. 561. 

Ill.—Gray v. Gray, 128 N.R2d 602, 
6 Ill.App.2d 571. 

Iowa.—Scott v. Union Mut. Casualty 
Co., 252 N.W. 85, 217 Iowa 390. 

N.M.—Midwest Royalties, Inc. v. 

Simmons, 301 P.2d 334, 61 N.M. 399. 
Or.—Bock v. Portland Gas & Coke 
Co., 277 P.2d 758, 202 Or. 609. 

Pa.—Anderson v. Hartley, Com.PL, 
3 Bucks Co. 73—Isherwood v. First 
Nat. Bank of Edinboro, Com.Pl., 36 
Erie Co. 265, reargument refused 36 
Erie Co. 267—D&hlstrom v. Shrum, 
Com.Pl., 33 West.L.J. 187, affirmed 
84 A.2d 289, 368 Pa. 423. 

Tex.—Fielder v. Swan, Civ^App., 175 
S.W.2d 279, error refused—Rupert 
v. Brook Mays & Co., Civ-App., 299 
S.W. 474. 

Denial of reinstatement held war¬ 
ranted 

Cal.—Muller v. Reagh, 306 P.2d 593. 
148 C.A.2d 157. 
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and practice, a brief of the evidence must be filed | 
with the motion. 92 * 5 

An affidavit, if not denied, will be taken as true 
for the purpose of the motion/" 3 Under some rules 
of practice, the absence of points and authorities 
in support of the motion to vacate may be construed 
by the court as rendering the motion unmeritorious, 
but it does not require the denial of the motion. 93 - 0 
In opposing a motion to vacate or set aside a dismiss¬ 
al or nonsuit, defendant should state facts show¬ 
ing a change of position. 93 - 10 

On the hearing of a motion to reinstate a case 
dismissed for lack of prosecution the question of 
merits and laches may be considered. 93 - 15 In pass¬ 
ing on an application to take oft a compulsory non¬ 
suit, the court should take into consideration any 
circumstances which, in the particular case, would 
impose unjust hardship on the other party. 94 
Counter affidavits by defendant, containing mere 
opinion and matters of “information and belief,'” 
may be disregarded ; 95 and where the affidavits are 
contradictory, the court may give credence to those 
of one parly instead of the other. 96 

It is not an abuse of discretion to refuse to set 
aside a dismissal for failure to file a complaint with¬ 
in the required time, where the affidavits of the at¬ 
torneys as to the existence of an oral stipulation 
for the extension of the time to file the complaint are 
contradictory. 97 The question of fraud in the pro¬ 
curement of a discontinuance of an action cannot be 


tried on affidavits in support of a motion to set it 
aside; 98 nor on such a motion will the court take 
notice of objections to the sufficiency of the dec¬ 
laration. 99 

On the motion to set aside a nonsuit, a defendant 
may object because of the loss of a note declared 
on, being a note payable to bearer, as an amvser to 
the motion, although at nisi prius no such objection 
was taken, and defendant then set up a defense on 
the merits, by showing a want of consideration. 1 

The burden is on plaintiff or applicant to establish 
that good cause exists why the motion or applica¬ 
tion to reinstate the cause should be granted, 1 - 5 to 
establish that he has a meritorious cause of ac¬ 
tion, 1 - 10 and to show that he was reasonably diligent 
in seeking reinstatement of the action. 1 - 15 He has 
the burden to prove the allegations of his motion, 
at least where he does not obtain a rule on his op¬ 
ponent to plead before entering on the hearing. 2 
The burden is not on defendant to establish affirma¬ 
tively that he was not injured by plaintiff’s delay in 
seeking reinstatement of the action. 2 * 5 A motion 
to vacate a dismissal and reinstate the cause does 
not admit that the order of dismissal was valid. 2 - 10 

In passing on the motion the evidence must be con¬ 
sidered in the light most favorable to plaintiff 2 - 15 
and he is entitled to the benefit of every inference 
and deduction which may reasonably be drawn 
therefrom. 3 The law favors the trial of a cause 


92JS Ga.—Roane v. McIntosh, 102 
S.E. 129. 149 Ga. 666—City of At¬ 
lanta v. Jenkins, 73 S.E. 402, 137 
Ga. 454. 

Horn v. Phillips, 91 S.E.2d 203, 
93 Ga.App. 223—Elrod v. Ogles, 47 
S.E.2d 672, 77 Ga.App. 106—Wells 
v. Aldridge, 44 S.E.2d 183, 75 Ga. 
App. 702. 

18 C.J. p 1212 n. 11 raj. 

93. Neb.—Plannagan v. Elton, 51 N. 

W. 967, 34 Neb. 355. 

18 C.J. p 1213 note 12. 

93.5 Cal.—Proulx v. De Moti, 234 
P.2d 1009, 106 C.A.2d 265. 

93.10 N.Y.—Gritz v. Gavigan, 69 N. 
Y.S.2d 18, 189 Masc. 1006. 

Mere statement that, as soon as 
judgment was entered, file was closed 
and witnesses no longer contacted 
was too conclusory. 

N.Y.—Gritz v. Gavigan, supra. 

93.15 N.Y.—Speier v. St. Francis 
Church, 159 N.Y.S.2d 822, 3 AJD.2d 
732. 

94 Fa.—Dellacasse v. Floyd, 2 A. 
2d 860, 332 Pa. 218. 

95b Cal.—Moore v. Thompson, 70 P. 
930,138 a 23. 


96. Ill.—Boyle v. Levi, 73 Ill. 175. 

97. Cal.—Rauer v. Wolf, 46 P. 902, 
115 C. 100. 

98. Mich.—Voight Brewery Co. v. 
Donovan, 61 N.W. 343, 103 Mich. 
190. 

99. N.Y.—Gottwald v. Weil, 124 N. 
Y.S. 332, 68 Misc. 466. 

Van Vechten v. Graves, 4 Johns. 
403. 

18 C.J. p 1213 note 17. 

1 . N.Y.—Kirby v. Sisson, 2 Wend. 
550. 

1.5 Fla.—May v. State ex rel. Ervin, 
96 So.2d 126. 

Pa.—Winterrowd v. Furness, Com, 
PI., 32 Del.Co. 455. 

1.10 Pa.—Dahlstrom v. Shrum, 84 
A,2d 289, 368 Pa. 423. 

Affidavit of attorney held insuffi¬ 
cient either as an affidavit of merits 
or to excuse plaintiff's delay. 

N.Y.—Brody v. Hampton Investors, 
147 N.Y.S.2d 60S, 3 Misc.2d 161. 

1.15 Tex.—Ruland v. Ley, 144 S.W. 
2d 883, 135 Tex. 591. 

2 . Ill.—Ness v. Bell, 246 Ill.App. 
79. 


’ 2.5 Tex.—Ruland v. Ley, 144 S.W.2d 
883, 135 Tex. 591. 

2.10 Mich.—Zimmer v. Byers, 29 N. 
W.2d 838, 319 Mich. 410. 

Averments of motion held to at¬ 
tack validity of dismissal. 

Mich.—Zimmer v. Byers, supra. 

2.15 Pa.—First Methodist Episcopal 
Church v. Bangor Gas Co., 130 A. 
2d 517, 388 Pa. 115—Seng v. Ameri¬ 
can Stores Co., 121 A.2d 123, 3S4 
Pa. 338—Branch v. Philadelphia 
Transp. Co., 96 A.2d 860, 374 Pa. 
60. 

Smith v. Farver, 98 A.2d 247, 173 
Pa.Super. 391. 

Phillips v. Kline, Com.Pl., 45 
Berks Co. 199—Freedman v. Jean¬ 
ette Shops of Harrisburg, Inc., 
Com.Pl., 69 Dauph.Co. 277—Renda 
v. Wagner, Com.Pl„ 54 Lack.Jur. 
5—Lunney v. City of Scranton, 
Com.PL, 53 Lack.Jur. 225—Drabish 
v. Baltimore & O. R. Co., Com.P!., 
17 Som.Leg.J. 81. 

3. Mo.—Sandretto v. Quincy, O. & 
K. C. R. Co., 265 S.W. 856, 218 Mo. 
App. 590. 
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on the merits and hence favors the vacating or set¬ 
ting aside of a dismissal or nonsuit and reinstate¬ 
ment of the cause. 3 * 5 Hence, the power vested in 
the trial courts to vacate or set aside a dismissal or 
nonsuit should be freely and liberally exercised to 
the end that cases may be disposed of according to 
their substantial merits rather than on mere techni¬ 
cal matters of procedure. 3 * 10 Any doubt that may 
exist should be resolved in favor of the applica¬ 
tion, to the end of securing a trial on the merits. 3 * 15 

b. Order 

Mere informality in the order of reinstatement does 
not invalidate it. 

Informality in the order of reinstatement does not 
invalidate it. 4 It has been held that a case dis¬ 
missed cannot be reinstated on the docket by a 
mere ex parte order. 5 Where a judgment contain¬ 
ing an order dismissing as to two of three defend¬ 
ants gave judgment by default against the third, an 
order granting a motion to set aside the judgment 
does not reach the order of dismissal. 6 The grant¬ 
ing of plaintiff’s motion to amend the complaint by 
making new parties and to consolidate actions is 
tantamount to an annulment of the order of dismiss¬ 
al. 7 

An order vacating an order of dismissal in a con¬ 
solidated cause should be entered in such cause un¬ 
der its proper title and number. 8 

Where an order setting aside a judgment of dis¬ 
missal and reinstating the case was made during 


DISMISSAL & NONSUIT § 82 

the same term as the dismissal, an order at a subse¬ 
quent term that the prior order be entered nunc pro 
tunc was proper. 9 Such a nunc pro tunc order, 
however, can only be made to make the record speak 
the truth. 10 

Where several terms have intervened after the 
case was dismissed, it has been held that the trial 
court, in a proper case, has the power and authority 
in a proceeding in equity to inquire into a case so 
disposed of, but the entire proceedings must be dis¬ 
posed of in the one trial on the merits, and the 
court is without authority to determine that it should 
be restored to the docket and then at a later time 
tried on its merits. 11 It has also been held that when 
setting aside a nonsuit improvidently moved for 
and granted, the court may not, in the absence of 
the other party, order on the trial at the same 
term. 12 

Modification of an order of dismissal reserving 
jurisdiction to determine the equities of persons 
other than plaintiff and defendant is not a reinstate¬ 
ment of the case as to plaintiff and defendant. 13 If 
a petition or motion to vacate or set aside a dismiss¬ 
al or nonsuit and reinstate the case is denied, a 
final judgment should be entered thereon from 
which plaintiff can take an appeal. 13 * 5 

The allowance, in an order vacating an order dis¬ 
missing an action for want of prosecution, of ad¬ 
ditional time in which to take testimony is improper 
where the record does not contain a sufficient show¬ 
ing to warrant such order of extension. 13 * 10 


Pa.—Seng v. American Stores Co., 
121 A.2d 123, 384 Pa. 338. 

Smith v. Farver, 98 A.2d 247, 
173 Pa.Super. 391. 

McClester v. Lowery, Com.Pl., 17 
Beaver 53—Phillips v. Kline, Com. 
PL, 45 Berks Co. 199—Freedman v. 
Jeanette Shops of Harrisburg, Inc., 
Com.PL, 69 Dauph.Co. 277—Renda 
v. Wagner, Com.PL, 54 Lack.Jur. 
5—Lunney v. City of Scranton, 
Com.PL, 53 Lack.Jur. 225—Drabish 
v. Baltimore & O. R. Co., Com.PL, 
17 Som.Leg.J. 81—Wright v. City 
of Washington, Com.PL, 24 Wash. 
Co. 130. 

3.5 Cal.—Proulx v. De Moti, 234 P. 
2d 1009, 106 C.A.2d 265. 

Pa.—Bennett v. City of Scranton, 
Com.PL, 54 Lack.Jur. 81. 

3.10 Cal.—Proulx v. De Moti, 234 
P.2d 1009, 106 C.A.2d 265. 

3.15 Cal.—Stephens v. Baker & 
Baker Roofing Co., 280 P.2d 39, 130 
C.A.2d 765—Proulx v. De Moti, 234 
P.2d 1009, 106 OA.2d 265. 

4. Ill.—Harris v. Chicago House- 
Wrecking Co., 145 N.E. 666, 314 
Ill. 500. 


Where motion for reconsidera¬ 
tion of the judgment of dismissal 
is granted, and defendant then in¬ 
terposes a further defense, the 
granting of such motion is equiva¬ 
lent to setting aside the judgment 
of dismissal. 

Ark.—Howell v. Mason, 9 Ark. 406. 
Overruling by operation of law 
Where original motion to reinstate 
action which had been dismissed for 
want of prosecution was neither pre¬ 
sented nor acted on at term in which 
it was filed nor at succeeding term, 
and in fact, motion was never pre¬ 
sented or judicially determined, if it 
had not previously been overruled 
by operation of law, it was certainly 
so overruled forty five days after it 
was filed. 

Tex.—Cathcart v. Childers, CivApp., 
296 3.W.2d 340. 

5. La.—Lacroix v. Bangs, 19 La. 
Ann. 88. 

6 . Tex.—Gibbs v. Petree, 27 S.W. 
685, 7 Tex.Civ.App. 526. 

7. N.C.—Lumbermen's Mut. Ins. 
Co. v. Southern Ry. Co., 102 S.E. 
417, 179 N.C. 255. 
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8 . I1L—Chicago, Title, etc., Co. v. 
Tilton, 99 N.E. 897, 256 I1L 97. 

9. Tex.—Parnell v. Barron, Civ. 
App., 261 S.W. 529. 

On judge's recollection 

Where, after dismissal of case 
for want of prosecution, an order, 
reinstating it, made at the previous 
term, although not entered on 
judge’s docket and without memo¬ 
randum preserved, may properly be 
entered nunc pro tunc, on oral tes¬ 
timony and judge's own recollection. 
Tex.—Parnell v. Barron, Civ.App., 
261 S.W. 529. 

10. Ill.—Tierney v. Szumny, 257 
IlLApp. 457. 

IX. Tex.—Garza v. Trevino, Civ. 
App., 91 S.W.2d 420. 

12. N.J.—-Fifield v. Seeds, 18 N.J. 
Law 166. 

13. Ark.—Cherry v. Dickerson, 194 
S.W. 690, 128 Ark. 572. 

13.5 Fla.—National Sur. Corp. v. 
Grahn, 57 So.2d 457. 

13.10 Fla.—Ender v. Mercer, 7 So.2d 
340, 150 Fla. 292. 



§§ 82-84 DISMISSAL & NONSUIT 

Conclusiveness of recital in order . A recital in 
an order vacating or setting aside an order of dis¬ 
missal or nonsuit that the original order was made 
through inadvertence is not conclusive of that 
fact 13 * 15 

§ 83. -Imposition of Terms 

The court may Impose reasonable terms, such as the 
payment of costs, as a condition of allowing the reinstate¬ 
ment of a dismissed or nonsuited cause. 

A court in passing on an application to set aside 
a dismissal or nonsuit and reinstate a cause may in 
its discretion impose reasonable terms as a condi¬ 
tion of allowing such reinstatement , 14 the most 
usual being the payment of costs , 15 although such 
a condition should not be imposed when plaintiff is 
not in fault , 16 or where the United States is plain¬ 
tiff ; 17 and where the court erroneously directs a 
nonsuit, the cause may be reinstated during the term, 
without requiring the payment of costs . 15 The court 
may also require plaintiff to indemnify defendant, so 
far as possible, for expenses incurred in the prep¬ 
aration of the trial of the case when regularly 
called . 19 

Compliance with an order requiring payment of 
costs as a condition of reinstating a cause, or a 
waiver thereof, will be presumed where the parties 
appear and submit the matters of law and fact to 
the court , 20 and where a nonsuit is ordered to be 
set aside on payment of costs, the payment is not a 
condition precedent to be performed before the 
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full operation of the order . 21 Whatever condi¬ 
tions are imposed in a reasonable exercise of judi¬ 
cial discretion in setting aside the judgment of non¬ 
suit must be submitted to; but when these condi¬ 
tions are complied with, immunity against the judg¬ 
ment exists for all purposes . 22 

§ 84. -Waiver of Objections 

An appearance at, and participation in, subsequent 
proceedings may constitute a waiver of objections to a 
reinstatement of a case which has been dismissed or in 
which the plaintiff has been nonsuited. 

The appearance of a party at, and his participa¬ 
tion in, subsequent proceedings may estop him to 
object, or constitute a waiver of objections, to the 
vacation of a dismissal or nonsuit and reinstate¬ 
ment of the case . 22 * 5 An exception to the reinstate¬ 
ment of a cause is waived where both parties waive 
jury and submit the cause to the court for trial , 23 
or where defendant appears and takes part in all 
subsequent proceedings to final judgment on the 
merits . 24 So, also, irregularities in setting aside a 
dismissal are waived where defendant consents to 
the making of the order setting aside the dismiss¬ 
al , 25 or where, after reinstatement, he takes active 
part in the trial of the case ; 26 and the technical 
error of setting aside a judgment of dismissal with¬ 
out notice to the opposite party may be waived where 
his counsel appear to the motion and are heard , 27 
or where the party himself is permitted to be heard 
on a motion to reinstate the judgment . 28 


13.15 Cal.—Stephens v. Baker & 
Baker Roofing Co., 280 P.2d 39, 130 
C.A.2d 765. 

14. Ho.—Levee Dist. No. 4 of Dunk¬ 
lin County v. Small, App., 281 S.W. 
2d 614. 

N.Y.—-Wallace v. U. K. Realty Corp., 
135 N.Y.S.2d 813, 284 App.Div. 1061. 

Pa.—H. G. Hall Co. v. Calcagnini, 
Com.FL, 29 Brie Co. 176, 60 York 
Leg.Rec. 128. 

Ter.—Biilberry v. Ft. Worth & 
R. G. Ry. Co., Civ.App., 236 S.W. 
106. 

18 C.J. p 1213 note 19. 

15. Minn.—Murray v. Mulligan, 160 
N.W. 1032, 135 Minn. 471. 

Mo.—Levee Dist. No. 4 of Dunklin 
County v. Small, App., 281 S.W.2d 
614. 

Pa.—Walter v. Bishop, Com.PL, 28 
North.Co. 42. 

18 C.J. p 1213 note 20. 

16L N.Y.—Kuber v. Gamache, 130 
N.Y.S. 158—Church v. Stevens, 
110 N.Y.S. 209, 

18 a/, p 1213 note 21. 

IV- Utah.—TT. S. v. Stevens* 28 P. 
869, 8 Utah 3. 

18 OX. p 1213 note 22. 


18. Ky.—McGowan v. Common¬ 

wealth Bank, 5 Litt 271. 

19. Minn.—Murray v. Mulligan, 160 
N.W. 1032, 135 Minn. 471. 

18 C.J. p 1213 note 24. 

20. W.Va.—Walker v. Henry, 14 S. 
E. 440, 36 W.Va. 100. 

21. Ky.—Dana v. Gill, 5 J.J.Marsh. 
24 2, 20 Am.D. 255. 

Tex.—Hall v. Mackay, 14 S.W. 615, 
78 Tex. 248, 250. 

Taxing of costs 

Jurisdiction was not lost because 
of plaintiff's failure to comply with 
condition of an order to pay costs 
precedent to having cause reinstat¬ 
ed after dismissal where a note on 
the judge’s docket showed that the 
real order was that plaintiff “be 
taxed” with such costs and a judg¬ 
ment nunc pro tunc was entered to 
that effect. 

Tex.—Biilberry v. Ft. Worth & R. 
G. Ry. Co., Civ.App., 236 S.W. 106. 

22. Tex—Miller v. Earle, App., 15 
S.W. 916. 

18 C.J. p 1213 note 27. 


22.5 Ill.—Pieczynski v. PieczynskL 
56 N.E.2d 491, 323 IlLApp. 649. 

23. Ill.—Prall v. Hunt, 41 IlLApp. 
140. 

24. Ariz.—Verde Combination Cop¬ 
per Co. v. Reito, 198 P. 462, 22 
Ariz. 445—Young Mines Co. v. 
Blackburn, 196 P. 167, 22 Ariz. 
199. 

Ill.—Ness v. Bell, 246 IlLApp. 79. 
Mass.—Shour v. Henin, 133 N.E. 561, 
240 Mass. 240. 

Or.—Corpus Juris cited in Klamath 
Development Co. v. Lewis, 299 P. 
705, 707, 136 Or. 445. 

18 C.J. p 1213 note 36. 

25. N.Y.—Emmerich v. Hefferan, 97 
N.Y. 619. 

26. Ill.—Hartford F. Ins. Co. v. 
Northern Trust Co., 127 IlLApp. 
355. 

27. Iowa.—Chicago, etc., R. Co. v. 
Estes, 33 N.W. 124, 71 Iowa 603. 

18 C.J. p 1214 note 39. 

28. Iowa.—Yetzer v. Martin, 12 N- 
W. 630, 58 Iowa 612. 
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§ $5, - Operation and Effect 

Where a cause which has been dismissed is reinstat¬ 
ed, it stands as if it had never been dismissed, and the 
reinstatement does not amount to the grant of a new 
trial. The order of reinstatement is evidence of the 
improper dismissal of the case and of the propriety of its 
reinstatement. 

Where a cause which had been dismissed is rein¬ 
stated, it stands as if it had never been dismissed , 29 
and where the case is reinstated on plaintiff’s un¬ 
contested motion it cannot, before being reached a 
second time, be dismissed for a failure to prose¬ 
cute .” 0 So, where an order of dismissal has been 
entered, but is afterward at the same term set aside, 
and the cause continued for a further hearing, the 
court does not thereby lose jurisdiction of the par¬ 
ties . 31 The order of reinstatement is evidence of 
the improper dismissal of the case and of the pro¬ 
priety of its reinstatement , 32 and the order is not 
subject to collateral attack . 33 

The fact that the court has reinstated on the 
docket a case which has been dismissed does not, 
however, prevent defendant from pleading and prov¬ 
ing on the trial an alleged agreement and settlement, 
in pursuance of which the case was to be dismissed, 
and that the entry of dismissal was in fact made in 
accordance with such contract . 34 A judgment deny¬ 
ing a motion to reinstate is conclusive of all mat¬ 
ters pleaded, or which could have been pleaded . 35 


Vacation of reinstatement. An order reinstating 
a case is properly vacated where it appears defend¬ 
ant did not consent to reinstatement as represented 
by plaintiff in securing the order . 35 

Not new trial . Where a cause is dismissed with¬ 
out a trial of the issues involved, a vacation of the 
dismissal and reinstatement of the cause do not 
amount to the granting of a new trial . 36 * 5 

§ 86. Curing or Waiving Discontinuance 

The right to insist that a cause is dismissed or dis¬ 
continued may be waived toy the parties acquiescing in 
the pendency of the litigation. 

As a general rule, the right to insist that a cause 
is dismissed or discontinued may be waived by the 
parties acquiescing in the pendency of the litiga¬ 
tion , 37 as by the appearance of the objecting party 
after verdict , 38 or by his filing pleadings and rais¬ 
ing issues in the trial court after the complaint has 
been dismissed . 38 * 5 A discontinuance caused by 
plaintiffs failure to take judgment on unanswered 
counts of his declaration is cured after verdict by 
the statute of jeofails . 39 So, a discontinuance is 
waived where defendant appears and consents to 
a continuance after the cause has been discon¬ 
tinued . 40 A motion for a nonsuit for the nonap¬ 
pearance of plaintiff will not be granted if he ap¬ 
pears pending the motion . 41 


DISMORTGAGE. To redeem from mortgage . 1 

DISOBEDIENCE. The fact of being disobedient, 
lack of obedience, or neglect or refusal to obey . 2 


Phrase: “Disobedience to a lawful mandate of 
the court .” 3 

DISORDER. An act of a nature to disturb the pub- 


29 . Cal.—Casner v. Daily News Co., 
106 P.2d 201, 16 C.2d 410. 

Tex.—Corpus Juris Secundum cited 
in Dunbar v. Dunbar, Civ.App., 233 
S.W.Sd 35S, 360, mandamus over¬ 
ruled. 

IS C.J. p 1214 note 41. 

Setting aside compromise 
Where compromise of infant’s 
cause of action was approved and 
action dismissed, order of court, re¬ 
instating cause of action because 
infant had received no part of com¬ 
promise payment, constituted in ef¬ 
fect a setting aside of order of com¬ 
promise on ground of failure of 
performance and a reinstating of 
the infant’s cause of action. 

Ariz.—Pacheco v. Delgardo, 52 P.2d 
479, 46 Ariz. 401, 103 A.L.R. 494. 

30. N.Y .—Smart v. Erlacher, 127 
N.Y.S. 720, 142 App.Div. 752. 

31. Kan.—Hutchinson Salt, etc., Co. 
v. Baldridge, 36 P. 1005, 53 Kan. 
522. 

32. Ga.—-Athens Apartment Corpo¬ 


ration v. Hill, 119 S.E. 631, 156 
Ga. 437. 

Cause of action. 

Trial court’s recital, in order va¬ 
cating dismissal of cause for want 
of prosecution and reinstating the 
cause, that under particular chap¬ 
ter in the Code, dismissal should be 
vacated, was a sufficient finding that 
valid cause of action was shown as 
required by Code section in that 
chapter. 

Iowa.—Nickerson v. Iowa State 
Traveling Men’s Ass’n, 285 N.W. 
162, 226 Iowa 840. 

33. T7.S.—Gentry v. State of Mis¬ 
souri, ex rel. and to Use of But¬ 
ler, C.CAMo., 32 F.2d 159. 

34. Ga.—Baynes v. Billups, 48 Ga. 
347. 

35. Ga.—Crawford v. Watkins, 45 S. 
E. 482, 118 Ga. 631. 

36. Ill.—Hickman v. Ritchey Coal 
Co., 252 I1Z.APP, 560. 
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36.5 Ala.—Ex parte Alabama Gas 
Corp., 89 So.2d 271, 265 Ala. 26. 

37. Ill.—Electrical Survey Bureau v. 
A S. Schulman Electric Co., 33 
N.E.2d 910, 310 Ill.App. 263. 

Tex.—Geiselman v. Andreson, Civ. 

App., 242 S.W. 798. 

18 C.J. p 1214 note 45. 

38. Ind.—Clark v. State, 4 Ind. 268. 
18 C.J. p 1214 note 46. 

383 Ill.—Electrical Survey Bureau 
v. A S. Schulman Electric Co., 33 
N.E.2d 910, 310 Ill.App. 263. 

39. Miss.—Tucker v. Zollicoffer, 20 
Miss. 591. 

40. Ala.—Hayes v. Dunn, 34 So. 944, 
136 Ala. 528. 

41. Iowa.—Wright v. Phillips, 2 
Greene 191. 

1. Black D.D. 

2. Century D. 

3. N.Y.—Ferguson v. Perk & Jen¬ 
kins, 244 N.Y.S. 667, 668, 138 Misc. 
326. 
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lie peace, or, as some writers term it, the “public 
repose;” an act which disturbs the quiet of a peace¬ 
ful community; an act which disturbs tranquillity 
and public order. 4 

In its medical sense, a disturbance or enfeeble- 
ment, often slight, partial and temporary . 5 As some¬ 
times synonymous with, and sometimes distin¬ 
guished from, “disease” see the C.J.S. definition of 
that term. 

Phrases: “Disorder . . . of a nature to dis¬ 

turb the public tranquillity,” 6 and “temporary dis¬ 
order” as distinguished from “disease” see the C. 
J.S. definition Disease. 

DISORDEELniESS. The state of being disorder¬ 
ly. 7 In particular connections it has been held to 
include fighting in a public place, 8 and may include, 
but does not necessarily imply, drunkenness. 9 

DISORDERLY. A general, commonly understood 
word, 10 which is almost self-explanatory as ordina¬ 
rily used, and, in a legal sense, has a well-under¬ 
stood meaning relative to the public peace and good 
order. 11 

The term implies contumacy or the like, 12 in¬ 
cludes a wide variety of acts, 13 and may be applied 
to all persons who violate the peace and good order 
of society. 14 


In its ordinary or primary sense, it has been de¬ 
fined as meaning confused or out of order, 15 or ir¬ 
regular; 16 and when applied to society as meaning 
contrary to law, lawless, 17 inclined to break loose 
from restraint, violating or disposed to violate law 
and good order; 18 not complying with the restraints 
of order and law, not regulated by the restraints of 
morality; 19 not observing the requirements of law 
and public order, especially, constituting a nuisance, 
not observing order or amenable to restraint, dis¬ 
reputable, turbulent, or tumultuous; 20 offensive to 
good morals and public decency, without law or 
order; 21 unruly; 22 also contrary to rules or es¬ 
tablished institutions, or in a manner violating law 
and good order. 23 

It has been compared with, or distinguished from, 
“contemptuous” and “insolvent.” 24 

Phrases: “Disorderly at a primary,” 25 “disorder¬ 
ly behavior,” 26 “disorderly conduct” see Disorderly 
Conduct § I, “disorderly, contemptuous, or insolent 
behavior,” 27 “disorderly house” see Disorderly 
Houses § 1, “disorderly manner,” 28 “disorderly per¬ 
son” see Disorderly Conduct § 1, “disorderly 
place,” 29 “drunk and disorderly,” 30 “idle and disor¬ 
derly person,” 31 and “suffer his place of business to 
become disorderly.” 32 


4. U.S.—Mali v. Hudson County 
Common Jail, N.J., 7 S.Ct. 3S5, 390, 
120 U.S. 1, 30 L.Ed. 565. 

5. Ark.—Pacific Mut. Life Ins. Co. 
v, McCombs, 64 S.W.2d 333, 335, 1SS 
Ark. 52. 

6. U.S.—Mali v. Hudson County 
Common Jail, N.J., 7 S.Ct. 385, 390, 
120 U.S. 1, 30 L.Ed. 565. 

7. Century D. 

8. Ill.—People v. Cooper, 7 N.E.2d 
882, 884, 366 Ill. 113, 110 A.L.R. 
223. 

9. N.C.—State v. Myrick, 164 S.E. 
328, 329, 203 N.C. 8. 

See also Drunkards § 1. 

10. N.Y.—In re Nunns, 176 N.Y.S. 
858, 868, 188 App.Div. 424. 

Wash.—State v. Harlowe, 24 P.2d 
601, 604,174 Wash. 227. 

11- ID.—Corpus Juris cited in Peo¬ 
ple v. Cooper, 7 N.E.2d 882, 884, 
366 Ill. 113, 110 A.L.R. 223. 

1& N.Y.—In re Nunns, 176 N.Y.S. 
858, 868, 188 App.Div. 424. 


13. Ill.—People v. Cooper, 7 N.E.2d 
&S2, SS4, 366 Ill. 113, 110 A.D.R. 
223. 

14. Wash.—State v. Harlowe, 24 P. 
2d 601, 603, 174 Wash. 227, 

15. Tex.—Pratt v. Brown, 16 S.W. 

, 443, 446, 80 Tex. 608. 

16. Ga.—Morris v. State, 90 S.E. 361, 
363, 18 Ga.App. 6S4. 

17. Tex.—Pratt v. Brown, 16 S.W. 
443, 446, 80 Tex. 608. 

18. Pa.—In re Aldermen & Justices 
of the Peace, 2 Pars.Eq.Cas. 458, 
464. 

19. N.Y.—People v. Eckman, 18 N. 
Y.S. 654, 658, 63 Hun 209. 

People on Complaint of Fasone 
v. Aren el la, 139 N.Y.S.2d 186, 188, 
189. 

20. Ga.—Morris v. State, 90 S.E. 
361, 363, 18 Ga.App. 684. 

21- Tex.—Bennett v. State, 124 S.W. 

2d 359, 361, 136 Tex.Cr. 192. 

22 . Ga.—Morris v. State, 90 S.E. 361, 
363, 18 Ga.App. 684. 

Pa.—In re Aldermen & Justices of 
the Peace, 2 Pars.Eq.Cas. 458, 464. 


23. Pa.—In re Aldermen & Justices 
of the Peace, supra. 

24. N.Y.—In re Nunns, 176 N.Y.S. 
858, 868, 188 App.Div. 424. 

25. III.—People v. Cooper, 7 N.E.2d 
882, 884, 366 Ill. 113, 110 A.L.R. 
223. 

26. Mass.—Doggett v. Hooper, 27 N. 
E.2d 737, 740, 306 Mass. 129. 

27. N.Y.—In re Rotwein, 51 N.E.2d 
669, 673, 291 N.Y. 116—Waldman v. 
Churchill, 186 N.E. 690, 692, 262 
N.Y. 247. 

In re Nunns, 176 N.Y.S. 858, 868, 
188 App.Div. 424. 

People v. Higgins, 16 N.Y.S.2d 
302, 305, 173 Misc. 96. 

28- Ind.—Nace v. State, 19 N.E. 729, 
730, 117 Ind. 114. 

29. Pa.—Commonwealth v. Yollin, 
175 A. 429, 115 Pa.Super. 215. 

30. N.C.—State v. Myrick, 164 S.E. 
328, 329, 203 N.C. 8. 

31. Mass.—Commonwealth v. Doher¬ 
ty, 137 Mass. 245. 

32. N.Y.—People v. Eckman, 18 N.Y. 
S. 654, 658, 63 Hun 209. 
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DISORDERLY CONDUCT 


This Title includes misconduct prejudicial to safety, comfort, or welfare of others, not constituting a 
breach of the peace or other distinct offense; nature and extent of criminal responsibility therefor* and 
grounds of defense; and prosecution and punishment of such misconduct as a public offense. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1 (1). Nature and elements of offenses—p 507 

1 (2). - What constitutes the offense—p 509 

1 (3).-Elements and requisites—p 511 

1 (4).-Particular acts—p 514 

2. Defenses—p 523 

3. Persons liable—p 525 

4. Persons entitled to prosecute—p 525 

5. Jurisdiction, venue, and preliminary proceedings—p 526 

6. Indictment, information, or complaint—p 526 

7. Evidence—p 529 

8. Trial—p 534 

9. Sentence, punishment, and review—p 536 

10. Security for good behavior—p 538 

See also descriptive word index in the back of this Volume 


§ 1(1). Nature and Elements of Offenses 

Disorderly conduct, which was not a common-law of¬ 
fense, is a statutory offense. 

Disorderly conduct is made an offense only by 
statute or ordinance. 1 At common law there was 
no offense known as “disorderly conduct,” 2 although 


misconduct which was of such a character as to 
constitute a public nuisance was indictable. 3 The 
term “disorderly conduct” is now commonly used, 
however, sometimes in statutes, but more often in 
municipal ordinances, to designate certain minor of¬ 
fenses, 4 below the grade of misdemeanor, 5 which 


1 . Minn.—State v. Reynolds, 66 N. 

W.2d SS6, 243 Minn. 196. 

N.J.—Sawran v. Lennon, 118 A.2d 10, 
19 N.J. 606. 

N.Y.—People v. Barbera, 214 N.Y.S. 
77S, 127 Misc. 864. 

Ohio.—In re Dunlap, 13 Ohio N.P., 
N.S., 325. 

Va.—Corpus Juris cited in Lewis v. 
Commonwealth, 34 S.E.2d 389, 390, 
1S4 Va. 69. 

Disorderly conduct held not pro¬ 
scribed by state law 
Ga.—Smith v. State, 65 S.E.2d 709, 
84 Ga.App. 79. 

XU England the statutes providing 
for the arrest and punishment of 
persons charged with idleness, dis¬ 
orderly conduct, vagrancy, etc., are 
the statute of 5 Geo. IV c 83, passed 
in 1824, and the amendatory acts 
of 1 & 2 Viet, c 38, 31 & 32 Viet, c 
52, and 32 & 33 Viet, c 99. The stat¬ 
ute of 5 Geo. IV c S3 was a revision 
of preexisting statutes on the sub¬ 
ject and would seem to have fur¬ 


nished a general outline for legis¬ 
lation of the same class in this coun¬ 
try. 

D.C.—Stoutenburgh v. Frazier, 16 
App.D.C. 229, 236, 48 L.R.A. 220. 
Statutory development of offense 
in New York. 

N.Y.—People on Complaint of Mul- 
hern v. Kaufman, 1 N.Y.S.2d 362, 
165 Misc. 670. 

Massachusetts statutes make it an 
offense to be an “idle and disorderly 
person.” 

Mass.—Commonwealth v. Diamond, 
143 N.E. 503, 248 Mass. 511. 

2 . Minn.—State v. Reynolds, 66 N. 

W.2d 886, 243 Minn. 196. 

N.J.—State v. Labato, 80 A.2d 617, 
7 N.J. 137. 

N.Y.—Corpus Juris cited in People 
on Complaint of Mulhern v. Kauf¬ 
man, 1 N.Y.S.2d 362, 365, 165 Misc. 
670. 

People, on Complaint of Corboy, 
v. Barkal, 36 N.Y.S.2d 1011. 
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Va.—Taylor v. Commonwealth, 46 S.E. 
2d 384, 187 Va. 214—Collins v. City 
of Norfolk, 41 S.E.2d 448, 186 Va. 
1 —Corpus Juris Secundum quoted 
in Lewis v. Commonwealth, 34 S.E. 
2d 389, 390, 184 Va. 69. 

18 C.J. p 1216 note 1. 

3. N.C.—State v. Sherrard, 23 S.E. 
157, 117 N.C. 716. 

18 C.J. p 1216 note 2. 

4. N.J.—State v. Labato, 80 A.2d 617, 
7 N.J. 137. 

Application of Burke, 112 A.2d 
807, 34 N.J.Super. 460. 

N.Y.—People on Complaint of Mul- 
hem v. Kaufman, 1 N.Y.S.2d 362, 
165 Misc. 670. 

Va.—Collins v. City of Norfolk, 41 

S.E.2d 448, 186 Va. 1. 

18 C.J. p 1216 notes 3, 4. 

5. Ky.—City of Pineville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4. 

N.J.—State v. Labato, 80 A.2d 617, 
7 N.J. 137. 



§ 1(1) DISORDERLY CONDUCT 

are quasi-criminal in nature, but not strict?v crimi¬ 
nal. 5 * 5 The offense has been he!d to be a summary 
proceeding, in derogation of the common law,* 10 
and it may be punishable in a summary manner. 5 * * * * 15 

Under some statutes the term designates an “of¬ 
fense” rather than a “crime ” 6 but since an offense is 
in the nature of a crime the same rules of law and 
procedure are to be followed in a prosecution for 
disorderly conduct as where accused is charged with 
a crime. 7 

Construction, modification, and validity of stat~ 


27 c.j.a 

uics or ordinances. The validity of some statutes 
and ordinances defining disorderly conduct and im¬ 
posing punishment for the offense has been upheld 
as against objections that they were in violation of 
the state and federal constitution, 8 and the enact¬ 
ment thereof declared to be a valid exercise of the 
police power. 9 An ordinance relating to disorderly 
conduct must not conflict with a statute on the same 
subject. 9 * 5 On the other hand, some ordinances 
and statutes have been held invalid as in violation 
of constitutional provisions. 9 * 10 

Such statutes and ordinances are to be construed 


N.Y.—In re Cooley v. Wilder, 255 N.Y. 

S. 218, 234 App.Div. 256. 

People v. Gilbert, 12 N.Y.S.2d 632. 
18 C.J. p 1216 note 6. 

Sni generis 

The offense of being a disorderly 
person is neither a misdemeanor nor 
a felony. It is sui generis. 

N.Y.—People v. Dimitry, 297 N.Y.S. 
1002, 163 Misc. 279. 

People v. Rogers, 37 N.Y.S.2d 
254. 

5.5 N.J.—Sawran v. Ltennon, 118 A. 
2 d 10, 19 N.J. 606. 

5.10 N.Y.—People v. Rogers, 37 N. 
Y.S.2d 254. 

5.15 N.J.—Sawran v. Lennon, 118 A. 
2d 10, 19 N.J. 606—State v. Labato, 
80 A.2d 617, 7 N.J. 137. 

Application of Burke, 112 A.2d 
807, 34 N.J.Super. 460. 

Punishment generally see infra § 9. 

6 . N.Y.—People v. Phillips, 30 N.E. 
2d 488, 284 N.Y. 235—People v. 
Grogan, 183 N.E. 273, 260 N.Y. 13S, 
86 A.L.R. 1266—People ex rel. 
Burke v. Fox, 99 N.E. 147, 205 
N.Y. 490. 

People ex rel. Cohen v. Collins, 
265 N.Y.S. 475, 238 App.Div. 592. 

Lippert v. State, 139 N.Y.S.2d 
751, 207 Misc. 632—People v. Mc¬ 
Carthy, 67 N.Y.S.2d 560, 188 Misc. 
132—People on Complaint of Mul- 
hern v. Kaufman, 1 N.Y.S.2d 362, 
165 Misc. 670—People v. Sadowsky, 
267 N.Y.S. 762, 149 Misc. 583- 
People ex rel. Ford v. Ford, 207 
N.Y.S. 245, 124 Misc. 29. 

“In law, felonies and misdemeanors 
are crimes, while disorderly conduct 
is classified as an offense." 

N.T.—People v. Gilbert, 12 N.Y.S.2d 
632, 635. 

7. N.J.—State v. Labato, 80 A.2d 617, 

7 N.J. 137. 

Application of Burke, 112 A.2d 

807, 34 N.J.Super. 460. 

N.Y.—People v. Peason, 69 N.Y.S.2d 
242, 188 Misc. 744. 

People v. Gilbert, 12 N.Y.S.2d 

682. 

& 51a.—State ex rel. Green v. Cape- 

hart, 189 So. 788, 138 Fla. 492. 


Particular enactments held constitu¬ 
tional 

(1) Statute making the use of of¬ 
fensive language disorderly conduct. 
N.J.—State v. Burkitt, 200 A. 1005, 

120 N.J.Law 393—State v. O’Don¬ 
nell, 200 A. 739. 

(2) Statute providing that one who 
cannot give a good account of him¬ 
self or who is engaged in illegal oc¬ 
cupation and who is within state for 
an unlawful purpose shall be deemed 
a disorderly person. 

N.J.—State v. Sabo, 33 A.2d 908, 
130 N.J.Law 561—State v. Warn, 33 
A.2d 908, 130 N.J.Law 560—State 
v. Carroll, 33 A.2d 907, 130 N.J. 
Law 559—McNeilly v. State, 195 
A. 725, 119 N.J.Law 237. 

(3) Statute making common bur¬ 
glars, thieves, and pickpockets pun- 
nishable as disorderly persons. 

N.J.—Levine v. State, 166 A. 300, 110 

N.J.Law 467. 

(4) Ordinance denouncing as dis¬ 
orderly person any one who appears 
or travels on streets or public ways 
masked or disguised so as to conceal 
his identity, whether done singly or 
in groups. 

Ky.—City of Pineville v. Marshall, 
299 S.W. 1072, 222 Ky. 4. 

(5) Ordinance prohibiting persons 
from making noise, riot, disturbance, 
or improper diversion, and from col¬ 
lecting in bodies or crowds for un¬ 
lawful purposes or to the annoyance 
of citizens or travelers. 

Minn.—State v. Davis, 267 N.W. 210, 
197 Minn, 381. 

(6) Statute punishing a male per¬ 
son who frequents or visits a house 
of ill fame, or associates with known 
prostitutes, or frequents or visits a 
gambling house. 

Ind.—State v. Griffin, 79 N.E.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 544, 226 Ind. 
292, and State v. Beavers, 79 N.E. 
2d 544, 226 Ind. 293. 

f7) Statute defining crime of 
eavesdropping. 

Mass.—Commonwealth v. Publicover, 
98 N.E.2d 633, 327 Mass. 303. 
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(8) Statute providing that a person 
who engages in brawling and fighting 
shall be guilty of disorderly con¬ 
duct. 

Minn.—State v. Reynolds, 66 N.W.2d 
886 , 243 Minn. 196. 

(9) Statute punishing person who 
stations himself in a place or who 
follows another for the purpose of 
obtaining property by trick or other 
illegal means. 

N.Y.—People v. Yonko, 115 N.Y.S.2d 
560. 

(10) Statute denouncing loitering 
in public school buildings. 

N.Y.—People v. Parker, 138 N.Y.S.2d 
2, 208 Misc. 978. 

(11) Statute authorizing conviction 
for disorderly conduct for one who 
congregates with others on public 
street and refuses to move on when 
ordered to do so by police. 

N.Y.—People v. Hussock, 23 N.Y.S.2d 
520, certiorari denied 61 S.Ct. 733, 
312 U.S. 659, 85 L.Ed. 1107. 

9. Ky.—City of Pineville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4. 
Mass.—Commonwealth v. Publicover, 
98 N.E.2d 633, 327 Mass. 303. 
N.J.—State v. Burkitt, 200 A. 1005, 
120 N.J.Law 393—State v. O’Don¬ 
nell, 200 A. 739. 

9.5 Ordinance held valid 
Pa.—Commonwealth v. Schwartz, 83 
Pa.Dist. & Co. 319, 68 Montg.Co. 
241. 

9.10 Particular enactments held in- 
valid 

(1) Act providing punishment for 
any male person who goes near and 
stares, gazes, or peeps into any room, 
apartment, chamber, or other place 
of abode, not his own or under his 
control, which is occupied by a fe¬ 
male person or female persons. 
Ala.—Kahalley v. State, 48 So.2d 794, 

254 Ala. 482. 

(2) Ordinance forbidding any one 
to engage in or do anything that is 
disorderly, either by words or un¬ 
becoming conduct. 

Ga.—Griffin v. Smith, 193 S.E. 777, 
184 Ga. 871* 
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strictly, 10 in favor of accused, 10 - 5 and against the 
prosecution. 10 * 10 Statutes defining disorderly con¬ 
duct can be amended or repealed only by the state 
legislature and not by congress. 11 

Dominant purpose of a statute of this character 
is to preserve peace and good order. 11 * 5 

Racial segregation . A statute providing punish¬ 
ment for riotous or disorderly conduct in some pub¬ 
lic places has been held not to provide for racial seg¬ 
regation of passengers in a public conveyance. 11 - 10 

Disorderly person . Ordinarily, a person who is 
guilty of disorderly conduct is a "disorderly per¬ 
son,” 12 but where statutes define “a disorderly per¬ 
son” and distinguish acts which may constitute the 
offense of disorderly conduct, the distinction is to 
be preserved and the different provisions relative to 
the different offenses particularly followed. 13 Ex¬ 
cept as defined by statute, the words are merely de¬ 
scriptive; thus, persons who are found intoxicated 
in public places may well be considered disorderly 
at the time; so may persons when perpetrating al¬ 


most any crime. 14 The term is broader than the 
term “vagrant.” It is very extensive in its signifi¬ 
cation, and includes all who violate the peace and 
good order of society, either as vagrants, disorder¬ 
ly, or for breach of the public peace. 15 

§ 1(2). - What Constitutes the Offense 

it may be said in general that words and acts which 
tend to disturb the peace or endanger the morals, safety, 
or health of the community, or of a class of persons, or 
of a family, are punishable as disorderly conduct. 

What constitutes disorderly conduct depends on 
the terms of the statute or ordinance in the particu¬ 
lar jurisdiction defining the offense. 16 As these stat¬ 
utes and ordinances vary considerably in both scope 
and phraseology there is no definite, certain, and 
generally accepted definition of the term “disorder¬ 
ly conduct.” 17 In general, however, it may be said 
that words and acts which tend to disturb the peace 
or endanger the morals, safety, or health of the 
community, or of a class of persons, or of a family, 
are punishable as disorderly conduct under these 
statutes and ordinances. 18 


10 . Mass.—Commonwealth v. Lom¬ 
bard, 73 N.E.2d 465, 321 Mass. 294. 
N.Y.—People v. Barbera, 214 N.Y.S. 
778, 127 Misc. 864. 

People v. Humphrey, 111 N.Y.S.2d 
450—People v. Rogers, 37 N.Y.S.2d 
254. 

Fact that statute is penal is reason 
for rule of construction. 

N.J.—Piliszek v. Burlington County 
Court of Special Sessions, 30 A.2d 
578, 129 N.J.Law 604. 

N.Y.—People on Information of Pry¬ 
or v. Pryor, 119 N.Y.S.2d 315. 

Va.—Hackney v. Commonwealth, 45 
S.E.2d 241, 186 Va. 888—Lewis v. 
Commonwealth, 34 S.E.2d 389, 184 
Va. 69. 

10.5 Va.—Lewis v. Commonwealth, 
supra. 

10.10 Va.—Hackney v. Common¬ 

wealth, 45 S.E.2d 241, 186 Va. 8S8. 

1 L N.Y.—People v. Barbera, 214 N. 

Y.S. 778, 127 Misc. 864. 

1L5 Va.—Hackney v. Common¬ 

wealth, 45 S.E.2d 241, 186 Va. 888. 

11.10 Va.—Taylor v. Commonwealth, 
46 S.E.2d 384, 187 Va. 214. 

12 . Mich.—In re Stegenga, 94 N.W. 
385, 133 Mich. 55, 61 L.R.A. 763. 

N.Y.—In re Miller, 1 Daly 562, 19 
Abb.Pr. 394. 

18 C.J. p 1217 note 19. 

13. N.Y.—In re Newkirk, 75 N.Y.S. 
777, 37 Misc. 404. 

In re Miller, 1 Daly 562, 19 
Abb.Pr. 394. 

18 C.J. p 1217 note 20. 

14. N.Y.—Hill v. People, 20 N.Y. 
363. 


People v. Markell, 45 N.Y.S. 904, 
907, 20 Misc. 149, 153. 

15. Pa.—In re Aldermen and Jus¬ 
tices of the Peace, 2 Pars.EQ.Cas. 
458, 464. 

Held to include: 

(1) A drunkard. 

Mich.—People v. Townsend, 183 N.W. 
177, 214 Mich. 267, 16 A.L.R. 902. 

(2) A person apprehended, having 
a putty-knife with intent to break 
and enter an apartment. 

N.J.—State v. Agnesi, 104 A. 299, 92 
N.J.Law 53. 

(3) A prostitute. 

Mich.—People v. Thrine, 188 N.W. 
405, 218 Mich. 687. 

(4) A vagrant. 

N.Y.—People v. Baker, 10 Abb.N.Cas. 

210 , 211 . 

16. Ga.—Garvin v. Waynesboro, 84 
S.E. 90, 15 Ga.App. 633, 84 S.E. 
90. 

N.J.—Breisia v. Court of Common 
Pleas in and for Hudson County, 
169 A. 335, 11 N.J.Misc. 937. 

18 C.J. p 1217 note 14. 

17. Ky.—City of Pineville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4, 

18 C.J. p 1217 note 13. 

“Apparently the term ‘disorderly 
conduct* is one of rather nebulous 
and uncertain meaning, since it has 
been variously defined in different 
jurisdictions, and no definition of 
such precision is generally accepted 
as that it may always be readily de¬ 
termined whether particular conduct 
is or is not disorderly." 

Ga.—Hughes v. Georgia Power Co., 
15 S.E,2d 466, 468, 65 Ga.App. 163— 
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Garvin v. Waynesboro, 84 S.E. 90, 
91, 15 Ga.App. 633. 

Pa.—Commonwealth v. Moss, 9 Pa. 
Dist. & Co. 713, 715, 40 York Leg. 
Rec. 197. 

18. Ky.—Corpus Juris Quoted iu 
City of Pineville v. Marshall, 299 
S.W. 1072, 1074, 222 Ky. 4. 

Minn.—Corpus Juris Quoted in State 
v. Cooper, 285 N.W. 903, 906, 205 
Minn. 333, 122 A.L.R. 727. 

18 C.J. p 1216 note 12. 

Other definitions 

<1) Disorderly conduct embraces 
certain minor offenses which are 
usually defined by statute and con¬ 
sist of disturbance of the peace and 
auiet of the public or the communi¬ 
ties, or families, or a class of per¬ 
sons, or conduct which tends to cause 
or provoke a breach of the peace or 
corrupt public morals. 

N.Y.—People v. Parker, 138 N.Y.S.2d 
2 , 208 Misc. 978—People on Com¬ 
plaint of Mulhern v. Kaufman, 1 N. 
Y.S.2d 362, 165 Misc. 670. 

(2) “Generally ‘disorderly conduct* 
means some act which tends to a 
breach of the peace, or at least to 
disturb that portion of the public 
which may see or hear the conduct 
claimed to have been disorderly.** 
Ga.—Sheppard v. City of Jackson, 76 
S.E. 367, 368, 11 Ga.App. 811. 

(8) “Conduct is 'disorderly* . . 

when it is of such nature as to affect 
the peace and quiet of persons who 
may witness the same and who may* 
be disturbed or provoked to resent¬ 
ment thereby.” 

Minn.—State v. Korich, 17 N.W.2d 
497, 498, 219 Minn. 268—State v. 



§ 1(2) DISORDERLY CONDUCT 

It is obviously impossible in a statute or ordi¬ 
nance to specify and particularize all of the acts 
which would constitute disorderly conduct, 19 and 
for this reason in some jurisdictions the statutes 
define disorderly conduct as any such conduct as in 
the opinion of the magistrate tends to a breach of 
the peace; 20 and even in the absence of such a 
statutory definition it is generally a question for 
the magistrate whether or not the particular act 
complained of is comprehended within the expres¬ 
sion “disorderly conduct.” 21 From this it follows 
that the question as to whether a particular act is 
disorderly conduct depends largely on the facts in 
the particular case, 22 and in the determination of 
such question not only the nature of the particular 
act should be considered but also the time and place 
of its occurrence as well as all the surrounding cir¬ 
cumstances. 23 

A statute defining disorderly conduct as acts 
which annoy, disturb, interfere with, obstruct, or 
are offensive to others, has been considered so broad 
in its terms as to require the court to limit its appli¬ 
cation. 24 


27 C.J.S. 

Distinguished from <e breach of the peace” The 
term “disorderly conduct” is a broader term than 
‘‘breach of the peace,” for necessarily a person who 
commits a breach of the peace is guilty of disorder¬ 
ly conduct, but all disorderly conduct is not neces¬ 
sarily a breach of the peace, 25 as where it is merely 
calculated to disturb or annoy. 26 

Distinguished from nuisance . The term “disor¬ 
derly conduct” is broader than the term “nui¬ 
sance.” 27 It may include a nuisance, 28 but it also 
embraces conduct and words not constituting a nui¬ 
sance. 29 

Distinguished from vagrancy . Except where the 
statutes manifest a contrary intention, vagrancy 
may ordinarily be considered disorderly conduct 39 
The term “disorderly conduct,” however, is broader 
than the term “vagrancy.” 31 Accordingly, one may 
be a disorderly person without being a vagrant. 32 
In some statutes vagrancy is expressly distinguished 
from disorderly conduct generally. 33 

Making a brawl and tumult is a separate statu¬ 
tory offense distinct from disorderly conduct in 
some jurisdictions. 34 


Cooper, 285 N.W. 903, 905, 205 
Minn. 333, 122 A.L.R. 727—State v. 
Perry, 265 N.W. 302, 196 Minn. 
481—State v. Zanker, 229 N.W. 311, 
312,179 Minn. 355. 

(4) Other similar definitions. 

Pa.—Commonwealth v. Moss, 9 Pa. 
Dist. & Co. 713, 40 York Leg.Rec. 
197. 

Taylor v. Olschafsky, Com.Pl., 
35 Del.Co. 393, 51 Lanc.L.Rev. 229. 
Va.—Hackney v. Commonwealth, 45 
S.E.2d 241, 186 Va. 888. 

Wis.—Teske v. State, 41 N.W.2d 642, 
256 Wis. 440. 

19- N.Y.—Cohen v. Workhouse, 150 
N.Y.S. 596. 

Va.—Corpus Juris Secundum quoted 
in Collins v. City of Norfolk, 41 S. 
32.2d 448, 450, 186 Va. 1. 

90. N.Y.—People v. Squires, 238 N.Y. 

S. 151, 135 Misc. 214. 

Va.—Corpus Juris Secundum quoted 
in Collins v. City of Norfolk, 41 
S.E.2d 448, 450, 186 Va. 1. 

18 C.J. p 1217 note 16. 

SI. Minn.—Corpus Juris quoted in 
State v. Cooper, 285 N.W. 903, 906, 
205 Minn. 333, 122 A.L.R. 727. 

Va.—Corpus Juris Secundum quoted 
in Collins v. City of Norfolk, 41 S. 
EL2d 448, 450, 186 Va. 1. 

18 OJ. p 1217 note 17. 

SSL Minn.—Corpus Juris Secundum 
cited in State v. Reynolds, 66 N. 
W.2d S86, 890, 243 Minn. 196. 


N.J.—State v. Gross, 115 A. 743, 
96 N.J.Law 401, reversed on other 
grounds City of Passaic v. Gross, 
124 A. 370, 99 N.J.Law 409. 

N.Y.—People v. Wicker, 246 N.Y.S. 
708, 140 Misc. 388. 

People, on Complaint of Kirchoff, 
v. Ferrara, 17 N.Y.S.2d 696. 

Va.—Corpus Juris Secundum quoted 
in Collins v. City of Norfolk, 41 S. 
E.2d 44S, 450, 186 Va. 1. 

Particular facts 

What constitutes disorderly con¬ 
duct depends on intention of person 
uttering language claimed to consti¬ 
tute offense, person to whom uttered, 
and all surrounding facts and cir¬ 
cumstances. 

Kan.—State v. Stroble, 217 P.2d 1073, 
169 Kan. 167. 

23. Minn.—State v. Reynolds, 66 N. 
W.2d 8 S 6, 243 Minn. 196. 

N.Y.—People v. Yergan, 299 N.Y.S. 
248, 164 Misc. 83. 

Pa.—Commonwealth v. Sherman, 14 
Pa.Dist. & Co. 4. 

Va.—Corpus Juris Secundum quoted 
in Collins v. City of Norfolk, 41 S. 
E.2d 448, 450, 1S6 Va. 1. 

24. N.Y.—People on inf. Steeley v. 
Ennis, 45 N.Y.S.2d 446—People, on 
Inf. of Planczunas, v. De Stefanis, 
34 N.Y.S.2d 52—People v. Schroe- 
del# 263 N.Y.S. 658. 

25- Ky.—Corpus Juris cited in City 
of Pineville v. Marshall, 299 S.W. 
1072, 1074, 222 Ky. 4. 
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f Wash.—Corpus Juris cited in City of 
Seattle v. Franklin, 70 P.2d 1049, 
1051, 191 Wash. 297. 

18 C.J. p 1216 note 8. 

26. Pa.—Corpus Juris cited in Com¬ 
monwealth v. Sherman, 14 Pa 
Dist. & Co. 4, 12—Commonwealth v. 
Moss, 9 Pa.Dist. & Co. 713, 40 
York Leg.Rec. 197. 

IS C.J. p 1216 note 8. 

27. Ky.—City of Pineville v. Mar¬ 
shall, 299 S.W. 1072, 222 Ky. 4. 

28. Ky.—City of Pineville v. Mar¬ 
shall, supra. 

Disorderly conduct is a species of 
nuisance 

Pa.—Commonwealth v. Moss, 9 Pa. 
Dist. & Co. 713, 40 York Leg.Ree. 
197. 

18 C.J. p 1216 note 7. 

29. Ky.—City of Pineville v. Mar¬ 
shall, 2 99 S.W. 1072, 222 Ky. 4. 

30. Mich.—In re Stegenga, 94 N.W. 
385, 133 Mich. 55, 61 L.R.A. 763. 

31. Pa.—In re Philadelphia, 2 Pars. 
Eq.Cas. p. 458. 

32. Pa.—In re Philadelphia, supra 

33. Mich.—In re May, 1 N.W. 1021, 
41 Mich. 299. 

34. Minn.—Corpus Juris Secundum 
cited in State v. Reynolds, 66 N.W. 
2d 886, 892, 243 Minn. 196. 

Mo.—State v. Fogerson, 29 Mo. 416. 
N.H.—State v. Rollins, 55 N.H. 101. 
Pa.—Commonwealth v. Moore, 21 Pa 
Co. 321. 
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§ 1(3).-Elements and Requisites 

a. In general 

b. Disturbance or endangering public 

peace 

c. Place of commission of act 
a. In General 

All the elements of the offense as defined by statute 
or ordinance must be present in order to constitute the 
offense of disorderly conduct. 

To constitute the offense of disorderly conduct, 
all the elements of the offense as defined by statute 
or ordinance must be present, 35 and unless the acts 
complained of fall clearly within the statute or ordi¬ 
nance, they are not disorderly. 35 * 5 

Commission of specified acts . Where a statute 
limits the term “disorderly conduct” to certain spec¬ 
ified acts of misconduct, the commission of one 
of such acts is an essential element of the offense, 36 
but where a statute broadly defines disorderly con¬ 
duct as any such conduct as in the opinion of the 
magistrate tends to a breach of the peace, the com¬ 
mission of one of the acts specified in another stat¬ 
ute relating to disorderly conduct is not essential 
to constitute the offense. 37 

Words and acts. Under some statutory provi¬ 
sions, both words and acts are prohibited as disor¬ 
derly conduct. 37 * 5 

Endangering public convenience, morals , or safe¬ 
ty. Under some statutes and ordinances, it is ordi¬ 
narily sufficient to constitute the offense if the con¬ 
duct of accused has a tendency to endanger the pub¬ 
lic convenience, 38 morals, 39 or safety. 40 


DISORDERLY CONDUCT § 1(3) 

Intent . A willful or unlawful purpose is not an 
element of the offense of disorderly conduct unless 
made so by statute, 41 although under some statutes, 
as will be seen infra subdivision b of this section, an 
intent to provoke a breach of the peace may be an 
element of the offense. 

The term, “any unnecessary disturbance ” as used 
in a disorderly conduct statute, has been held to 
relate to a particular class of personal conduct spe¬ 
cifically mentioned elsewhere in the statute, and to 
include only conduct of the same class or kind as 
that mentioned. 41 * 5 Where, however, the statute so 
requires, an intent to do the prohibited act, 41 * 10 or 
an unlawful purpose, 41 - 15 is an element of the of¬ 
fense. The state of mind of accused, which consti¬ 
tutes his intent at the time of the acts complained of, 
may be ascertained from his conduct viewed in the 
light of the surrounding circumstances. 41 * 20 

Public nature of actions . In order to constitute 
an offense under some disorderly conduct statutes 
the actions complained of must be public in char¬ 
acter. 41 - 25 

Want of provocation. Want of provocation is an 
element of the offense of disorderly conduct where 
the statute so provides. 42 The provocation may 
arise from either words or acts. 43 Under such a 
statute a person charged with using profane lan¬ 
guage in the presence of a female may defend by 
showing that he was provoked to use the language 
by someone other than such female. 44 In determin¬ 
ing whether there was provocation all the circum¬ 
stances, such as the language used, the relation¬ 
ship of the parties, the state of feeling between them. 


35. Mass.—Commonwealth v. Lom¬ 
bard, 73 N.E.2d 465, 321 Mass. 294. 

X.Y.—People v. Pieri, 199 N.E. 495, 
269 N.Y. 315. 

People v. Kahn, 203 N.Y.S. 594, 
40 N.Y.Cr. 190. 

35.5 N.Y.—People, on Complaint of 
Corboy, v. Barkal, 36 N.Y.S.2d 1011. 

36. N.Y.—People v. Pearson, 69 N.Y. 
S.2d 242, 1SS Misc. 744. 

People, on Complaint of Corboy, 
v. Barkal, 36 N.Y.S.2d 1011—People, 
on Complaint of Kirchoff, v. Fer¬ 
rara, 17 N.Y.S.2d 696. 

37. Under ConsoLAct § 1459 dis¬ 
orderly* conduct is such conduct as 
in the magistrate's opinion tends to 
a breach of the peace, and the sec¬ 
tion does not relate only to the acts 
specified in § 1458. 

N.Y.—People v. Mansi, 113 N.Y.S. 
S66, 129 App.Div. 386. 

People v. Kahn, 203 N.Y.S. 594, 
40 N.Y.Cr. 190. 

37.5 Wis.—Teske v. State, 41 N.W. 
2d 642, 256 Wis. 440. 


38. N.H.—State v. White, 5 A. 828, 
64 N.H. 48. 

Pa.—Commonwealth v. Spratt, 14 
Phila. 365. 

39. Ill.—Frankfurter v. Bryan, 12 
Ill.App. 549. 

N.Y.—People v. Sadler, 97 N.Y. 146, 
3 N.Y.Cr. 471. 

40. N.H.—State v. White, 5 A. 828, 
64 N.H. 48. 

41. Ky.—Corpus Juris cited in. City 
of Pineville v. Marshall, 299 S.W. 
1072, 1074, 222 Ky. 4. 

Minn.—Corpus Juris Secundum cited 
in State v. Reynolds, 66 N.W.2d 
886 , 889, 243 Minn. 196. 

N.Y.—People v. Parker, 138 N.Y.S.2d 
2, 208 Misc. 978—People, on Com¬ 
plaint of Mulhern v. Kaufman, 1 N. 
Y.S.2d 362, 165 Misc. 670. 

18 C.J. p 1218 note 27. 

As dependent on nature of act 

The same statute or ordinance 

sometimes makes intent an element 

of the offense in connection with 
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the doing of certain acts and dispens¬ 
es with it in connection with others. 
Minn.—State v. Shelby, 103 N.W. 

725, 95 Minn. 65. 

18 C.J. p 1218 note 28. 

41.5 Va.—Taylor v. Commonwealth* 
46 S.E.2d 384, 187 Va. 214. 

41.10 Me.—State v. Wagner, 44 A.2d 
821, 141 Me. 403. 

41.15 N.J.—McNeilly v. State, 195 
A. 725, 119 N.J.Law 237. 

State v. Hall, 52 A.2d 845, 25 N. 
J.Misc. 381. 

41.20 Me.—State v. Wagner, 44 A.2& 
821, 141 Me. 403. 

41.25 Ill.—People v. Ohneth, 89 N.E. 
2d 433, 339 Ill.App. 247. 

42. Ga.—Finch v. State, 52 S.EL 890, 
124 Ga. 657. 

18 C.J. p 1218 note 38. 

43. Ga.—Hamilton v. State, 71 S.E.. 
593, 9 Ga.App. 402. 

44. Ga.—Ray v. State, 39 S.E. 40S r 
113 Ga. 1065. 



§ 1(3) DISORDERLY CONDUCT 

the tone, manner, and spirit in which the language 
was used, are to be taken into consideration. 45 

b. Disturbance or Endangering Public Peace 

In order to be disorderly conduct under some statutes 
and ordinances the act must at least have had a tendency 
to endanger or disturb the public peace, and under some 
enactments it must in fact disturb some portion of the 
public. 

In order to constitute disorderly conduct under 
some statutes and ordinances the act or conduct of 
accused must at least have had a tendency to en¬ 
danger or disturb the public peace, 46 and ordinarily 
it is sufficient to constitute the offense if the act or 
conduct has this tendency. 47 Under some statutes 
and ordinances, however, the act must not only have 
a tendency to disturb the public, but it must in fact 
disturb some portion thereof, 48 although it need not 
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disturb all of those who are present and hear or see 
the disorderly conduct, 49 it being sufficient if one 
person is disturbed under some statutes or ordi- 
ances. 50 

Under the New York statutes relating to the of- 
> fense of disorderly conduct generally, the act must 
' be such as may occasion a breach of the peace or it 
must have been committed with an intent to provoke 
such a breach. 51 In the absence of an intent to 
j cause a breach of the peace, the act relied on to 
establish disorderly conduct must be public in char¬ 
acter and such as actually tends to disturb the pub¬ 
lic peace. 52 It is not essential, however, that any 
breach of the peace actually occur 53 or that the per¬ 
sons affected by accused's conduct be actually an¬ 
noyed, 54 it being sufficient under the statutes if the 
behavior of accused is such that public disorder 


45. Ga.—Hamilton v. State, 71 S.E. 
593, 9 Ga.App. 402—Dowling v. 
State, 67 S.E. 697, 7 Ga.App. 613. 

46. Ga.—Sheppard v. Jackson, 76 S. 
EL 367, 11 Ga.App. 811. 

N.C.—State v. Moore, 81 S.E. 693, 
166 N.C. 371. 

Probable and natural conseq.nen.ce s of 
conduct important 

Minn.—State v. Korich, 17 N.W.2d 
497, 219 Minn. 268. 

Primary element 

Conduct having a tendency to 
cause a breach of the peace is the 
primary element of disorderly con¬ 
duct. 

Minn.—State v. Perry, 265 N.W. 302, 
196 Minn. 4S1—State v. Zanker, 229 
N.W. 311, 179 Minn. 355. 

47. Minn.—State v. Cooper, 285 X. 

W. 903, 205 Minn. 333, 122 A.LR. 
727. 

18 C.J. p 1218 note 31. 

Disturbance of neighborhood, family, 
or person as breach of the peace 
see Breach of the Peace 5 4. 

48. Ga.—Williams v. City of Atlan¬ 
ta, 7 S.E.2d 82, 61 Ga.App. 606- 
Williams v. City of Valdosta, 171 
S.E. 553, 47 Ga.App. 810. 

Pa—Commonwealth v. Conlin, 1 Pa. 
Dist, & Co.2d 591, 44 LiUZ.Deg.Heg. 
255—Commonwealth ex rel. v. Sca- 
vo, 51 PaDist. & Co. 459, 35 Mun. 
L.R. 62, 91 Pittsb.Leg.J. 394, 57 
York Leg.Rec. 104. 

18 C.J. p 1218 note 35. 

49. Mass.—Commonwealth v. Harris, 
101 Mass. 29. 

50. Ga.—Williams v. City of Atlan¬ 
ta. 7 S.E.2d 82, 61 GsuApp. 606- 
Williams v. City of Valdosta, 171 
&E. 553, 47 Ga-App. 810. 

Minn.—Corpus Juris Secundum cited 
in State v. Reynolds, 66 N.W.2d 
886 , 891, 243 Minn. 196. 

18 OJ. p 1218 note 37. 

53. N.Y.—People, on Complaint of 


White, v. Monnier, 19 N.E.2d 789, 
280 N.Y. 77—People v. Nixson, 161 
N.E. 463, 248 X.Y. 182. 

People v. Pearson, 69 N.Y.S.2d 
242, 1SS Misc. 744—People V. 
Huyck, 12 X.Y.S.2d Sll, 171 Misc. 
467—People v. Squires, 238 X.Y.S. 
151, 135 Misc. 214—People, on Com¬ 
plaint of Dillon, v. Schroedeman, 
232 X.Y.S. 302, 133 Misc. 557- 
People v. Grange, 190 X.Y.S. 573, 
116 Misc. 523, 39 X.Y.Cr. 295. 

People v. Maher, 117 N.Y.S.2d 
634—People v. Rabey, 48 X.Y.S.2d 
937—People, on Complaint of Cor- 
boy, v. Barkal, 36 X.Y.S.2d 1011- 
People on Inf. of Planczunas, v. 
De Stefanis, 34 X.Y.S.2d 52- 
People, on Complaint of Kirchoff, v. 
Ferrara, 17 X.Y.S.2d 696—People 
v. Montgomery, 17 X.Y.S.2d 71— 
People v. Ludovici, 13 N.Y.S.2d 88 
| —People v. Gilbert, 12 N.Y.S.2d 
! 632—People v. Lembo, 8 N.Y.S.Sd 

744. 

People v. Arko, 199 X.Y.S. 402, 
40 X.Y.Cr. 149. 

18 C.J. p 121S note 31. 

Breach of peace defined see Breach 
of the Peace § 1. 

52. X.Y.—People, on Complaint of | 
White v. Monnier, 19 N.E.2d 789, 
280 X.Y. 77—People v. Perry, 193 
N.E. 175, 265 X.Y. 362. 

People v, Kovalchuk, 68 X.Y.S. 
2d 165—People, on Inf. of Planc¬ 
zunas, v. De Stefanis, 34 X.Y.S.2d 
52—People v. Guthrie, 26 N.Y.S.2d 
289—People, on Complaint of Nei- 
man v. McWilliams, 22 N.Y.S.2d 
571, reversed on other grounds 31 
N,Y.S.2d 37. 

Private annoyances or acts 

(1) Fact that husband assaulted 
wife while alone in their home does 
not constitute disorderly conduct. 

X.Y.—People v. Oczko, 5 N.E.2d 353, 
272 X.Y. 604—People v. McCauliff, 
196 N.E. 590, 267 N.Y. 581. 
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(2) Where defendant called at 
private residences for purpose of in¬ 
teresting others in her professed 
religious belief, attempted to engage 
those who answered the door in con¬ 
versation, persisted in her efforts to 
convince them notwithstanding re¬ 
quest to leave, but defendant spoke 
only in an ordinary tone of voice 
and there was no noise, alarm, con¬ 
sternation or disorder, there was no 
act tending to disturb the public 
such as to sustain a conviction for 
“disorderly conduct.*’ 

N.Y.—People v. Ludovici, 13 N.Y.S.2d 

88 . 

(3) Where “Jehovah’s Witness” on 
being admitted to private home at¬ 
tempted to interest occupants and 
another in literature, and although 
requested to leave played a phono¬ 
graph record and left shortly there¬ 
after, there was no disorderly con¬ 
duct. 

N.Y.—People, on Inf. Hotaling, v. 
Dale, 47 X.Y.S.2d 702. 

53. N.Y.—People on Complaint of 
Du Bois v. Thorpe, 101 N.Y.S,2d 
986, 198 Misc. 462—People, on Com¬ 
plaint of Grahl, v. Vogt, 34 N.Y.S. 
2d 968, 178 Misc. 446—People v. 
Yergan, 299 N.Y.S. 248, 164 Misc. 
83—People v. Squires, 238 N.Y.S. 
151, 135 Misc. 214. 

People v. Maher, 117 N.Y.S.2d 
634—People v. Ripke, 115 X.Y.S. 
2d 590—People v. Yonko, 115 N.Y.S. 
2d 560—People, on Complaint of 
Xeiman, v. McWilliams, 22 N.Y.S. 
2d 571, reversed on other grounds 
31 N.Y.S.2d 37. 

54. X.Y.—People v. Yergan, 299 N. 

Y.S. 248, 164 Misc. 83—People v. 
Squires, 238 X.Y.S. 151, 135 Misc. 
214. 

People v. Ripke, 115 N.Y.S.2d 
590—People v. Yonko, 115 N.Y.S. 
2d 560. 
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might be occasioned thereby 55 or a breach of the 
peace threatened. 55 * 5 

Whether a given act has a tendency to cause a 
breach of the peace is, within certain limitations, a 
matter of discretion on the part of the magis¬ 
trate 56 and depends largely on the nature of the 
act and the facts surrounding its commission; 57 a 
verbal threat to breach the peace is not neces- 
sarv. 57 - 5 In accordance with this rule various acts 
have been held to have, 58 or not to have, 59 a ten- 


DISORDERLY CONDUCT § 1(3) 

dency to cause a breach of the peace. 

c. Place of Commission of Act 

Where the statute or ordinance prohibits acts of 
disorderly conduct In a particular place, it Is essential 
to constitute the offense that the act be committed at a 
place which is within the protection of the statute. 

Generally, the statutes and ordinances make the 
place of the commission of disorderly conduct an 
element of the offense ; accordingly, where the stat¬ 
ute or ordinance prohibits acts of disorderly conduct 
in a particular place, 59 * 50 such as a public place, 60 


55. N.Y.—People, on Complaint of 
Grahl, v. Vogt, 34 N.Y.S.2d 968, 178 
Misc. 446 —People v. Yergan, 299 X. 
Y.S. 248, 164 Misc. 83—People v. 
Jenkins, 246 N.Y.S. 444, 138 Misc. 
49$, affirmed 175 N.E. 348, 255 N.Y. 
637 —people v. Squires, 238 N.Y.S. 
151, 135 Misc. 214. 

People v. Yonko, 115 N.Y.S.2d 
560—People, on Complaint of 
Neiman, v. McWilliams, 22 N.Y.S. 
2d 571, reversed on other grounds 
31 N.Y.S.2d 37. 

55.5 N.Y.—People v. Chesnick, 96 N. 
E.2d 87, 302 N.Y. 58. 

56. N.Y.—People v. Parker, 138 N. 
Y.S.2d 2, 208 Misc. 978—People v. 
Yergan, 299 N.Y.S. 248, 164 Misc. 
83. 

People v. Yonko, 115 N.Y.S.2d 
560. 

57. N.Y.—People v. Glison, 166 N.Y. 
S. 711, 100 Misc. 354, 36 N.Y.Cr. 
24, affirmed 166 N.Y.S. 1107, 179 
App.Div. 926. 

57.5 N.Y.—People, on Complaint of 
Neiman, v. McWilliams, 22 N.Y.S. 
2d 571, reversed on other grounds 
31 N.Y.S.2d 37. 

58. Particular acts held to have a 
tendency to cause a breach of the 
peace: 

(1) Distributing along the course 
of a patriotic parade pamphlets abus¬ 
ing the nation's course in declaring 
■war with Germany. 

N.Y.—People v. Glison, 166 N.Y.S. 
711, 100 Misc. 354, 36 N.Y.Cr. 24, 
affirmed 166 N.Y.S. 1107, 179 App. 
Div. 926. 

(2) Moral coercion dependent on 
the use of false statements or oth¬ 
er illegal methods. 

N.Y.—People v. Jenkins, 246 N.Y.S. 
444, 138 Misc. 498, affirmed 175 N. 
E. 348, 255 N.Y. 637. 

(3) Refusal of child to obey re¬ 
peated orders of driver of school bus 
not to eat fruit while riding in bus, 
by which she and other children 
were being transported, and child’s 
resistance to efforts of bus driver 
and vice principal to remove her 
from bus. 

N.Y.—In re Neal, 164 N.Y.S.2d 549, 
6 Misc. 2d 751. 

27 C.J.S.—33 


(4) Loitering in public school for 
several minutes, seeking a friend, 
without permission of authorities 
N.Y.—People v. Parker, 138 N.Y.S.2d 

2, 208 Misc. 978. 

(5) Speaking in loud tone to serv¬ 
iceman, within hearing of others, 
expressing opposition to existing war 
and its purposes. 

N.Y.—People, on Complaint of Grahl, 
v. Vogt, 34 N.Y.S.2d 968, 178 Misc. 
446. 

(6) Spitting on, and kicking, a dog 
belonging to another. 

N.Y.—People v. Kovalchuk, 68 N.Y. 
S.2d 165. 

(7) Publicly soliciting policeman 
to commit sodomy. 

N.Y.—People v. Pleasant, 122 N.Y.S. 
2d 141. 

59. Particular acts held not to have 
a tendency to cause a breach of the 
peace under the circumstances in the 
particular case: 

(1) Distribution of pamphlets at¬ 
tacking members of the Jewish race 
in a district thickly populated by 
such members. 

N.Y.—People v. Downer, 6 N.Y.S.2d 
566. 

(2) Distribution of pamphlets to 
employees of company leaving com¬ 
pany’s building. 

N.Y.—People v. Black, 241 N.Y.S. 
756, 135 Misc. 841. 

(3) Disrobing in a secluded spot 
and thereafter swimming in trunks, 
in a place which was private prop¬ 
erty and a considerable distance 
from the highway or the nearest 
dwelling. 

N.Y.—People v. Worth, 197 N.Y.S. 
508, 40 N.Y.Cr. 202. 

(4) The mere refusal to comply 

with the directions of a police of¬ 
ficer. ! 

N.Y.—People v. Arko, 199 N.Y.S. 402,1 

40 N.Y.Cr. 149. 

(5) Loitering in public place. 

N.Y.—People on Complaint of Sulli-i 

van v. Strauss, 114 N.Y.S.2d 322. j 

(6) Other acts. ! 

N.Y.—Pope v. State, 79 N.Y.S.2d 466, 

192 Misc. 587, affirmed 99 N.Y.S.2d 
1019, 277 App.Div. 1015. i 
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59.50 N.J.—State v. Finate, 80 A.2d 
341, 13 N.J.Super. 302. 

Va.—Lewis v. Commonwealth, 34 S. 
E.2d 389, 184 Va. 69. 

60. N.H.—State v. McConnell, 47 A. 
267, 70 N.H. 294. 

Va.—Hackney v. Commonwealth, 45 
S.E.2d 241, 186 Va. 888. 

18 C.J. p 1218 note 43. 

Words “In any place” as used in a 
statute or ordinance prohibiting dis¬ 
orderly conduct in any place refer 
to a public place. 

N.J.—Zecca v. Smith, 139 A. 423, 5 
N.J.Misc. 1044. 

N.Y.—People v. Trumble, 264 N.Y.S. 
576, 147 Misc. 727—People v. Gert- 
ner, 207 N.Y.S. 643, 124 Misc. 114. 

People v. Douglas, 29 N.Y.S.2d 
206. 

FenJCi. § 720 and ConsoLAct 3 1458 
require the act to be committed in a 
public place. 

N.Y.—:People v. McCabe, 259 N.Y.S. 
374, 144 Misc. 702—People v. Gert- 
ner, 207 N.Y.S. 643, 124 Misc. 114- 
People v. Becker, 184 N.Y.S. 395, 
112 Misc. 427, 38 N.Y.Cr. 395. 

What constitutes public place 

(1) Public place within ordinance 
making it offense for any person to 
profanely swear or curse or use vul¬ 
gar or indecent language in any pub¬ 
lic place within corporate limits, 
must be considered as one wherein 
by general invitation members of 
public attend for reasons of business, 
entertai nm ent, instruction or the like, 
and are welcome as long as they 
conform to what is customarily done 
there. 

Miss.—Nelson v. City of Natchez, 19 
So.2d 747, 197 Miss. 26. 

(2) Other criteria. 

N.Y.—People v. Trumble^ 264 N.Y.S. 

576, 147 Misc. 727. 

18 C.J. p 1219 note 45. 

Places held to be public places 

(1) Town hall. 

N.J.—In re Kirk, 130 A. 569, 101 N-J. 
Law 450. 

(2) A show to which the public is 
invited and expected to come. 

Ala,—Hamilton v. State, 104 So. 345, 

20 AIa~&pp. 585—Yarbrough v. 
State, 101 So. 321, 20 AlaApp. 256. 
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§§ 1(3)—1(4) DISORDERLY CONDUCT 


or in a place which would ordinarily be included in 
a definition of a public place, such as streets, high¬ 
ways, thoroughfares, alleys, and the like, 61 it is es¬ 
sential to constitute the offense that the act be com¬ 
mitted at a place which is within the protection of 
the statute. Under such a statute, accused is not 
required to be physically present in the highway or 
other public place, 61 * 5 and it is sufficient if accused, 
while in another place, sets in motion an agency 
which violates the statute in the designated 
place. 61 * 10 

Some statutes and ordinances, however, have been 
construed not to require that the act be committed 
in a public place; 62 and under some ordinances it 
is sufficient if the act is committed in a house, 63 or 
elsewhere within the city. 64 

§ 1(4).-Particular Acts 

a. Failure to support family 


b. Fortune telling 

c. Offensive language 

d. Picketing 

e. Violation of liquor laws 

f. Questioning, opposing, or interfering 

with police officers 

g. Miscellaneous acts 

a. Failure to Support Family 

Where a statute so provides, one who abandons his 
family without adequate support, or leaves it in danger 
of becoming a public burden, or neglects to provide for 
it according to his means, is punishable as a disorderly 
person. 

In some jurisdictions, under statutes so providing, 
persons who actually abandon their wives or chil¬ 
dren without adequate support, 65 or leave them in 
danger of becoming a burden on the public, 66 or who 
neglect to provide for them according to their 


(3) Restaurant. 

Miss.—Nelson v. City of Natchez, 19 
So.2d 747, 197 Miss. 26. 

N.Y.—People v. Pleasant, 122 N.Y.S. 
2d 141. 

(4) School bus, in which numerous 
children were being transported from 
school to their homes. 

N.Y.—In re Neal, 164 N.Y.S.2d 549, 
6 Misc.2d 751. 

(5) Public vehicle. 

D.C.—Morris v. District of Columbia, 
Mun.App., 31 A.2d 652. 

(6) Porch in front of apartment 
house. 

N.Y.—People, on Inf. Hotaling, v. 
Dale, 47 N.Y.S.2d 702. 

(7) Other places. 

N.Y.—People on inf. Steeley v. Ennis, 
45 N.Y.S.2d 446. 

18 C.J. p 1218 note 43 [a3. 

Places held not to he public places 

(1) Private home. 

N.J.—Zecca v. Smith, 139 A. 423, 
5 N.J.Misc. 1044. 

N.Y.—People v. Jerome, 168 N.Y.S.2d 
452, 8 Misc.2d 883—People v. Ever- 
ard, 241 N.Y.S. 494, 135 Misc. 842. 

(2) Saloon. 

N.J.—State v. Colgan, 108 A. 108, 92 
N.J.Law 307. 

(3) Other places. 

Tex.—Austin v. State, 124 S.W. 636, 
57 Tex.Cr. 623. 

18 C.J. p 1218 note 43 [bj. 

61. N.J.—Zecca v. Smith, 139 A. 423, 
5 N.J.Misc. 1044. 

N.Y.—People v. Jerome, 168 N.Y.S.2d 
452, 8 Misc.2d 883. 

People v. Ripke, 115 N.Y.S. 2d 
590. 

18 OJ. p 1219 note 44. 

Effect of conduct not on highway 
A person violates statute if, while 
physically present on highway, his 


conduct is such as to tend to cor¬ 
rupt public morals, or to outrage 
sense of decency of others who may 
not be on highway but may be with¬ 
in sight or hearing of perpetrator. 
Va.—Hackney v. Commonwealth, 45 
S.E.2d 241, 1S6 Va. S88. 

61.5 Va.—Hackney v. Common¬ 
wealth, supra. 

61.10 Va.—Hackney v. Common¬ 
wealth, supra. 

62. Minn.—Corpus Juris Secundum 
cited in State v. Reynolds, 66 N.W. 
2d 8S6, 891, 243 Minn. 196. 

N.J.—City of Passaic v. Gross, 124 A. 
370, 99 N.J.Law 409. 

In New York, Pen.L. § 722 and 
Consol.Act § 1459 do not require the 
offense to be committed in a public 
place. 

N.Y.—People v. Rashba, 259 N.Y.S. 
311, 144 Misc. 673, affirmed 18S N. 
E. 62, 262 N.Y. 555—People v. Katz, 
239 N.Y.S. 35C, 135 Misc. 336- 
People v. Gertner, 207 N.Y.S. 643, 
124 Misc. 114. 

63. N.C.—State v. Debnam, 3 S.E. 
742, 98 N.C. 712. 

Or.—Barton v. La Grande, 22 P. Ill, 
17 Or, 577, 

64. N.J.—City of Passaic v. Gross, 
124 A. 370, 99 N.J.Law 409. 

N.C.—State v. Debnam, 3 S.E. 742, 
98 N.C. 712. 

65. N.Y.—Hathaway v. Smiglin, 24 
N.Y.S.2d 903, 175 Misc. 672—People 
v. Meyer, 207 N.Y.S. 741, 124 Misc. 
285. 

46 C.J. p 1271 note 95 [c]. 
Abandonment: 

Of wife as offense generally see 
Husband and Wife §§ 630-652. 

Or neglect to support child as of¬ 
fense generally see Parent and 
Child §§ 91-99. 
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Persons who neglect or refuse to 
support wife and family as va¬ 
grants see Vagrancy § 2. 

What constitutes abandonment 

(1) Actual abandonment is deser¬ 
tion without intention of returning. 
N.Y.—People v. Dimitry, 297 N.Y.S. 

1002, 163 Misc. 279—People v. 

Gross, 291 N.Y.S. 597, 161 Misc. 514. 

(2) Abandonment may result from 
an unreasonable refusal to resume 
marital relations. 

N.Y.—People v. Schenkel, 252 N.Y.S. 
415, 140 Misc. 843, affirmed 179 
N.E. 474, 258 N.Y. 224. 

(3) Ability to provide is not an 
element of abandonment. 

N.Y.—People v. Gross, supra. 

(4) Separation pursuant to mutual 
agreement is not abandonment. 

N.Y.—People v. Gross, supra. 

(5) Particular acts held to con¬ 
stitute abandonment. 

N.Y.—People v. Schenkel, supra— 
People ex rel. Case v. Case, 245 N. 
Y.S. 559, 138 Misc. 131. 

Divorced husband may be convict¬ 
ed of being disorderly person for fail¬ 
ing to support infant son awarded to 
wife by divorce decree. 

N.Y.—People ex rel. Barton v. Chief 
of Police of City of Rochester, 225 
N.Y.S. 236, 130 Misc. 819. 

66. N.Y.—Hathaway v. Smiglin, 24 
N.Y.S.2d 903, 175 Misc. 672—People 
v. McCarthy, 249 N.Y.S. 280, 139 
Misc. 746, affirmed 178 N.E. 798, 257 
N.Y. 567—City of New York v. 
Kaiser, 210 N.Y.S. 598, 125 Misc. 
637. 

30 C.J. p 1099 note 86 [b] (1). 

Nature and requisites of offense gen. 
erally 

(1) “Leaving a family in danger of 
becoming a public burden consists in 
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means, 67 are punishable as disorderly persons. In 
order to be found guilty of a violation of the stat¬ 
ute accused must have committed at least one of 
the essential elements of the statute. 67 - 5 Such stat¬ 
utes are to be strictly construed 68 and have been 
held not to be enlarged by other statutes. 69 Their 
purpose is not to settle matrimonial differences 70 or 
to serve as a substitute for an action of separa¬ 
tion, 70 - 5 but to secure adequate support for the wife 
and children and to prevent their becoming a burden 
on the public. 71 

In the application of such statutes the husband’s 
duty to provide for his wife is absolute and regard¬ 
less of her fault. 72 He is not required, however, to 
provide separate maintenance for his wife where he 
offers in good faith, and is ready, to support her in 
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a joint home, 73 but if his home is not open to his 
wife he must support her elsewhere, 74 and the crimi¬ 
nal courts will not consider whether the home is 
closed because of the wife's or husband's fault. 75 
As long as the husband is willing to support his wife 
in his home he cannot be made a disorderly person 
by not complying with conditions with respect to 
support imposed by his wife. 76 

b. Fortune Telling 

Under some enactments persons pretending to teU 
fortunes are punishable as disorderly persons. 

Under the provisions of some statutes and ordi¬ 
nances persons pretending to tell fortunes or 
prophesy as to future events are punishable as dis¬ 
orderly persons; 77 and under some of these statutes 


remaining: away from the wife and 
children at a time when they may be¬ 
come such burden. The offense is 
continuous while the danger exists. 
The leaving may be temporary. 
When the husband originally left 
there may have been no immediate 
danger. If danger arises he must re¬ 
turn, or provide—if able.” 

X.Y.—People v. Dimitry, 297 N.Y.S. 
1002, 1006, 163 Misc. 279—People v. 
Gross, 291 N.Y.S. 597, 602, 161 

Misc. 514. 

(2) The husband’s ability to pro¬ 
vide for his family as well as their 
need of support must he shown, to 
constitute the offense. 

N.Y.—People v. Gross, supra. 

The fact that some one else has 
given, the wife relief at times does 
not preclude a finding that the hus¬ 
band neglected to provide for his 
wife, leaving her in danger of becom¬ 
ing a public burden. 

N.Y.—People v. Schenkel, 252 N.Y.S. 
415, 140 Misc. 843, affirmed 179 
N.E. 474, 258 N.Y. 224. 

07. N.Y.—Hathaway v. Smiglin, 24 
N.Y.S.2d 903, 175 Misc. 672- 

Roc h ester General Hospital v. Ing- 
strum, 298 N.Y.S. 603, 164 Misc. 
148, reversed on other grounds 13 
N.Y.S.2d 792, 171 Misc. 288—People 
v. Pfister, 236 N.Y.S. 589, 134 Misc. 
696. 

Separate offense 

(1) Failure of husband to support 
wife according to his means is a 
separate offense not dependent on 
wife or children being in danger of 
becoming a public burden. 

N.Y.—People v. Hosier, 70 N.Y.S.2d 
485, 188 Misc. 474, affirmed 100 N.E. 
2d 57, 296 N.Y. 868—People v. Good¬ 
win, 5 N.Y.S.2d 543, 167 Misc. 627 
—People v. Dimitry, 297 N.Y.S. 
1002, 163 Misc. 279—People v. 

Gross, 291 N.Y.S. 597, 161 Misc. 
514. 

(2) There is, however, authority to 
contrary. 


N.Y.—People v. McAdam, 299 N.Y.S. 
603, 164 Misc. 800—People ex reL 
Case v. Case, 245 N.Y.S. 559, 138 
Misc. 131. 

Adequate support 

That which might be adequate sup¬ 
port of wife by husband of humble 
estate might be grossly inadequate by 
one of great affluence. 

N.Y.—People v. Rogers, 37 N.Y.S.2d 
254. 

Husband held guilty of offense 
Husband making fifty dollars per 
week and paying to wife and two 
children, from whom he was living 
apart, fifteen dollars per week. 

N.Y.—People v. Gross, 291 N.Y.S. 
597, 161 Misc. 514. 

67.5 N.Y.—People v. Kastner, 91 N. 
Y.S.2d 345, 195 Misc. 374. 

People v. Rogers, 37 N.Y.S.2d 254. 

68 . N.Y.—People v. Schenkel, 252 N. 
Y.S. 415, 140 Misc. 843, affirmed 179 
N.E. 474, 258 N.Y. 224—People v. 
Meyer, 207 N.Y.S. 741, 124 Misc. 
285—People ex reL Ford v. Ford, 
207 N.Y.S. 245, 124 Misc. 9. 

People on Information of Pryor 
v. Pryor, 119 N.Y.S.2d 315. 

69. The additional jurisdiction given 
to the domestic relations court of 
New York City under Dom.ReI.Ct.Act 
§137 does not broaden the scope of 
Code Cr.Proc. § 899 subd. 1. 

N.Y.—People v. Aulbach, 6 N.Y.S.2d 
249, 168 Misc. 234. 

70. N.Y.—*Welch v. Welch, 25 N.Y.S. 
2d 838, 261 App.Div. 371—People 
ex reL Demos v. Demos, 100 N.Y.S. 
968, 115 App.Div. 410. 

70.5 N.Y.—*Welch v. Welch, 25 N.Y. 
S.2d 838, 261 App.Div. 371. 

71. N.Y.—*Welch v. Welch, 25 N.Y.S. 
2d 838, 261 App.Div. 371, 

People v. Aulbach, 6 N.Y.S.2d 249, 
168 Misc. 234—People v. Goodwin, 
5 N.Y.S.2d 543, 167 Misc. 627- 
People v. Gross, 291 N.Y.S. 597, 161 
Misc. 514. 


72. N.Y.—People v. Schenkel, 179 
N.E. 474, 258 N.Y. 224. 

People v. Gross, 291 N.Y.S. 597, 
161 Misc. 514. 

Testing unwifely conduct 

If the husband feels that his wife 
has forfeited her right to main¬ 
tenance by unwifely conduct, he may 
test his grievance in the supreme 
court. 

N.Y.—:People v. Goodwin, 5 N.Y.S.2d 
543, 167 Misc. 627—People v. Gross, 
291 N.Y.S. 597, 161 Misc. 514. 
Where wife has left family home, 
status of husband as disorderly per¬ 
son for failure to support his family 
may rest on ground of his fail¬ 
ure to support his wife according to 
his means. 

N.Y.—:People v. Rogers, 37 N.Y.S.2d 
254. 

73. N.Y.—People v. Schenkel, 179 N. 
E. 474, 258 N.Y. 224. 

People v. Goodwin, 5 N.Y.S.2d 
543, 167 Misc. 627—People v. Dim¬ 
itry, 297 N.Y.S. 1002, 163 Misc. 
279—People v. Gross, 291 N.Y.S. 
597, 161 Misc. 514. 

74. N.Y.—People v. Schenkel, 179 
N.E. 474, 258 N.Y. 224. 

75. N.Y.—People v. Schenkel, supra. 

76. N.Y.—People v. Schenkel, supra 
—People v. Pettit, 74 N.Y. 320. 

City of New York v. Reynolds, 
197 N.Y.S. 887. 

77. N.Y.—People v. Plaskett, 13 N. 
Y.S.2d 682, 171 Misc. 563. 

18 C.J. p 1221 note 91. 

Fortune tellers as vagrants see Va¬ 
grancy § 2. 

Purpose of statute 

<1) To prevent such practices 
whereby ignorant persons are fre¬ 
quently deluded and defrauded. 

N.Y.—Pellman v. Valentine, 57 N.Y. 
S.2d 617, 185 Misc. 873. 

(2) To prevent ignorant and gul¬ 
lible as well as curious from being 
ensnared by guiles and fantasies of 
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intent is not an element of the offense. 78 So, un¬ 
der some provisions, the mere doing of an act of 
fortune telling, whether or not well intentioned, is 
sufficient to constitute a violation of the statute, 7s - 5 
and it is only where the party making a prediction 
comes within an exception to the statute that the 
taint of wrongdoing is removed. 7 s * 10 The telling 
of fortunes as a business, as distinguished from 
amusement or entertainment, is an offense under 
some provisions, 78 - 15 regardless of the means em¬ 
ployed or the principles on which such prophecies 
are made. 78 * 20 

Under a statute penalizing one who represents 
himself to be a fortune teller, the term “fortune 
teller" means one who pretends to a knowledge of 
futurity and foretells the events of one’s life, 70 and 
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in order to constitute the offense it is not necessary 
that accused should hold himself out as a fortune 
teller to more than one person. 80 

Character reading or analysis has been held not 
to be such an activity as to make a person engaging 
in it guilty of being a disorderly person. 80 -® 

c. Offensive Language 

The use of offensive language may constitute disorder, 
iy conduct under certain circumstances, as where it is 
used in a public place, in or near a private house, or in 
the presence of a female, or where it is used under cir- 
cumstancs iikeiy to cause a breach of the peace. 

Under statutes and ordinances so providing, the 
use of certain types of offensive language under 
circumstances likely to cause a breach of the 
peace, 81 or in a public place, 82 or, as will be dis- 


those who profess to be able to tell 
fortunes, since role of a “sooth¬ 
sayer" is a forerunner to victimiza¬ 
tion of hearer and constitutes a 
fertile spawning ground for commis¬ 
sion of substantial larcenies by trick 
and device. 

N.Y.—People on Complaint of Emuru 
v. Rosenberg, 159 N.Y.S. 2d 912, 6 
Mi SC-2d 529. 

Definition of terms 

(1) Acting in good faith, in statute 
defining disorderly persons as includ¬ 
ing persons pretending to tell for¬ 
tunes, but excepting incorporated ec¬ 
clesiastical governing bodies' min¬ 
isters, acting in good faith, means 
acting in sincere endeavor to ad¬ 
minister beliefs, practices, or usages 
of defendant's religion. 

N.Y.—People v. Strong, 53 N.Y.S.2d 
941, 183 Misc. 748, reversed on 
other grounds 63 N.E.2d 119, 294 
N.Y. 930. 

(2) “Pretend," in statute defining 
as disorderly persons, persons pre¬ 
tending to tell fortunes is used in 
sense of "make claim." 

N.Y.—People on Complaint of Grunin 
v. Strong, 50 N.Y.S.2d 425, 183 
Misc. 291, affirmed 53 N.Y.S.2d 941, 
183 Misc. 748, reversed on other 
grounds 63 N.E.2d 119, 294 N.Y. 
930. 

Claim of reliability of predictions im¬ 
material 

N.Y.—People on Complaint of Emuru 
v. Rosenberg, 159 N.Y.S.2d 912, 
6 Misc.2d 529. 

Belief in ability to foretell future 
alone immaterial 

N.Y.—People on Complaint of Grunin 
v. Strong, 50 N.Y.S.2d 425, 183 
Misc. 291, affirmed 53 N.Y.S.2d 941, 
183 Misc. 748, reversed on other 
grounds 63 NJEL2d 119, 294 N.Y. 930. 

ns practice of the religion of 
is not an offense under 
such statutes or ordinances. 


N.J.—State v. De Laney, 122 A. 890, 
1 N.J.Misc. 619. 

N.Y.—People, on Complaint of Mirs- 
berger v. Miller, 46 N.Y.S.2d 206. 
The use of prayers to heal ail¬ 
ments, reading the Bible, and advis¬ 
ing a certain prescribed conduct is 
I not a violation of a statute for the 
suppression of fortune telling. 

Pa.—Commonwealth v. Blair, 92 Pa. 
j Super. 169. 

78. Mich.—People v. Elmer, 67 N.W. 
550, 109 Misc. 493. 

78.5 N.Y.—People on Complaint of 
Emuru v. Rosenberg, 159 N.Y.S.2d 
912, 6 Misc.2d 529. 

78.10 N.Y.—People on Complaint of 
Emuru v. Rosenberg, supra, 

78.15 N.Y.—Pellman v. Valentine, 57 
N.Y.S.2d 617, 185 Misc. 873. 
Exaction of fee not decisive 
N.Y.—People on Complaint of Emuru 
v. Rosenberg, 159 N.Y.S.2d 912, 6 
Misc.2d 529. 

7R20 N.Y.-—Pellman v. Valentine, 57 
N.Y.S.2d 617, 185 Misc. 873. 

79. N.Y.—Pellman v. Valentine, su¬ 
pra. 

Ohio.—Davis v. State, 160 N.E. 473, 
118 Ohio St. 25, error dismissed 
Davis v. State of Ohio, 48 S.Ct. 432, 
277 U.S. 571, 72 L.Ed. 993. 

80. Ohio.—Davis v. State, supra. 

80.5 N.Y.—Pellman v. Valentine, 57 
N.Y.S.2d 617, 185 Misc. 873. 

81. N.Y.—Lippert v. State, 139 N.Y. 
S.2d 751, 207 Misc. 632—People v. 
Sadowsky, 267 N.Y.S. 762, 149 Misc. 
583. 

People, on Complaint of Neiman, 
v. McWilliams, 22 N.Y.S.2d 571, 
reversed on other grounds 31 N.Y. 
S.2d 37—People, on Complaint of 
Nannery, v. Clarke, 12 N.Y.S.2d 
8 —People v. Swasey, 180 N.Y.S. 
629. 

18 C.J. p 1217 note 14. 
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Abusive and insulting language as 
breach of peace see Breach of the 
Peace § 3. 

Blasphemous language as specific of¬ 
fense see Blasphemy § 1. 

Obscene language as specific offense 
see Obscenity § 6. 

Profane language as specific offense 
see Profanity §§ 2-4. 

Use of offensive language under 
circumstances not tending to disturb 
the peace held not disorderly con¬ 
duct: 

(1) In general. 

N.Y.—People, on Complaint of White, 
v. Monnier, 19 N.E.2d 789, 280 
N.Y. 77. 

People v. Lukowsky, 159 N.Y.S. 
599, 94 Misc. 500, 34 N.Y.Cr. 275. 

18 C.J. p 1218 note 31 [a]. 

(2) Fact that husband called wife 
vile names while alone in their home 
is insufficient to render him guilty of 
disorderly conduct. 

N.Y.—People v. Oczko, 5 N.E.2d 353, 
272 N.Y. 604—People v. McCauliff, 
196 N.E. 590, 267 N.Y. 581. 

People v. Schroedel, 263 N.Y.S. 
658, 147 Misc. 296. 

(3) Disturbance or endangering 
public peace as essential element gen¬ 
erally see supra subdivision b of 
this section. 

82. N.H.—State v. McConnell, 47 A. 

267, 70 N.H. 294. 

N.J.—In re Kirk, 130 A. 569, 101 N. 
J.Law 450—State v. Colgan, 108 
A. 108, 92 N.J.Daw 307. 

N.Y.—People, on Complaint of Grahl, 
v. Vogt, 34 N.Y.S.2d 968, 178 Misc. 
446. 

What constitutes public place see 
supra subdivision c of this section. 
The words “in. any places” as used 
in a statute prohibiting one from an¬ 
noying another in any place by of¬ 
fensive language, have reference to 
a public place. 

N.Y.—People v. Trumble, 264 N.Y.S. 
576, 147 Misc. 727. 
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cussed later in this section, in or near a dwelling 
house, or in the presence of a female, constitutes 
disorderly conduct. 

The language inhibited is variously described in 
these statutes and ordinances as “abusive,” “insult¬ 
ing,” “offensive,” “obscene,” “opprobrious,” “pro¬ 
fane,” “threatening,” “vulgar,” and the like, and 
these terms are sometimes used singly, sometimes 
conjunctively, and at others in the alternative; and 
they are also used in connection with such terms as 
“loud,” “vociferous,” and “boisterous.” To consti¬ 
tute the offense the language used must come with¬ 
in the statutory definition. 83 In determining wheth¬ 
er the language used was offensive, ordinarily, not 
only the words used, but also all of the surrounding 
circumstances, must be considered; 84 among these 
surrounding circumstances are the time of the oc¬ 
currence, the manner in which it occurred, the repe¬ 
tition of the remarks, and the lack of previous ac¬ 
quaintance of the persons involved. 84 * 5 Under 
some statutes it has been held that the presence of 
others than the offender and the person addressed is 
not necessary to complete the offense. 85 

In or near private house . In some jurisdictions 
statutes and ordinances have been enacted for the 
purpose of protecting families and the occupants 
of private houses and dwellings from disturbance 
or annoyance arising from the use of offensive lan¬ 
guage in such private houses and dwellings or near 


DISORDERLY CONDUCT § 1(4) 

thereto. Under these enactments the house pro¬ 
tected may be either a private house 86 or a dwell¬ 
ing 87 of another; 88 the persons therein protected 
are those mentioned in the statutes or ordinances, 88 
such as the occupants, 96 the family, 91 or any mem¬ 
ber of the family. 92 Similarly, under these enact¬ 
ments, the person using the offensive language must 
go either into, or sufficiently near, the house 98 so 
that it can be said that the language was used in the 
presence 94 or hearing 95 of the family or occupants. 

Curtilage in a statute forbidding the use of abu¬ 
sive, vulgar, or insulting language in a dwelling 
house or on the curtilage thereof, includes a yard, 
garden, or field used in connection with the dwell¬ 
ing, although not inclosed. 96 

A public highway within the meaning of a stat¬ 
ute prohibiting the use of offensive language on a 
public highway near the dwelling house of another, 
must be a road dedicated to, and kept up by, the 
public, as distinguished from a private way. 97 

In presence of female . In some jurisdictions 
there are statutes and ordinances making persons 
punishable who use offensive language in the pres¬ 
ence of a female; these statutes do not have as 
their object the preservation of public morals, but 
their purpose is to protect modest women from un¬ 
reasonable invasion. 98 The protection thus ex¬ 
tended to females is general and has no reference 
to the place where the offense is committed, 99 or to 


T3ie term "street or place,” as used 
in an ordinance prohibiting- the use of 
offensive language in a street or 
place, refers to a public place. 

N.J.—-Zecca v. Smith, 139 A. 423, 5 
N.J.Misc. 1044. 

83. Ga.—Peters v. State, 192 S.E. 84, 
55 Ga.App. 870. 

N.Y.—People v. Sadowsky, 267 N.Y.S. 
762, 149 Misc. 583. 

18 C.J. p 1219 note 57, p 1220 note 58. 

The language must he both loud 
and offensive under a statute mak¬ 
ing it an offense to use loud and 
offensive language. 

N.J.—State v. D’Aloia, 146 A. 426, 2 
N.J.Misc. 1164. 

language held within, statutory pro¬ 
hibition 

(1) Calling another a “rat” and 

“scum of the earth.” 

N.J.—State v. O'Donnell, 200 A. 739. 

(2) Calling another a “bootleg¬ 

ger.” 

N.J.—In re Kirk, 130 A. 569, 101 
Nf.XL.aw 450. 

language held not within statutory 
prohibition 

(1) Saying to another “You big 

xnuttonhead, do you you are 

czar around here?” 


N.X—Ruthenbeck v. First Criminal 
Judicial Dist. Court of Bergen 
County, 147 A. 625, 7 N.J.Misc. 
969. 

(2) Calling another a "souphead.” 
N.J.—In re Kirk, 130 A. 569, 101 
N.J.Law 450. 

84. N.Y.—People v. Swasey, 180 N. 
Y.S. 629. 

18 C.J. p 1220 note 59. 

84.5 D.C.—Morris v. District of 
Columbia, Mun.App., 31 A.2d 652. 

85. D.C.—Morris v. District of Co¬ 
lumbia, supra. 

N.H.—State v. McConnell, 47 A. 267, 
70 N.H. 294. 

Va.—Byrd v. Commonwealth, 98 S.E. 
632. 124 Va. 833. 

88. Tex.—Crain v. State, 111 S.W. 

150, 53 TexXJr. 617. 

18 C.J. p 1220 note 61. 

87. Ala.—Mobley v. State, 44 So. 379, 
151 Ala. 123. 

18 C.J. p 1220 note 62. 

88. Ala.—Ellis v. Pratt City, 21 So. 
206, 113 Ala. 541. 

18 C.J. p 1220 note 63. 

89. Ala.—Bones v. State, 23 So. 485, 
117 Ala. 146. 

Tex.—Keller v. State. 8 S.W. 275, 
25 Tex.App. 325. 
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90. Ala.—McVay v. State, 14 So. 862, 
100 Ala. 110. 

Tex.—Wallace v. State, 26 S.W. 68, 
33 Tex.Cr. 178. 

91. Ala.—Bones v. State, 23 So. 485, 
117 Ala. 146. 

18 C.J. p 1220 note 66. 

92. Ala.—Henderson v. State, 63 
Ala. 193. 

18 C«J. p 1220 note 67. 

93. Tex.—Elliott v. State, 40 S.W. 
284, 37 Tex.Cr. 514. 

18 C.J. p 1220 note 69. 

94. Ala.—Bones v. State, 23 So. 485, 
117 Ala. 146. 

18 C.J. p 1220 note 70. 

95. Ala.—Mullens v. State, 2 So. 481, 
82 Ala. 42, 60 Am.R. 731—Hender¬ 
son v. State, 63 Ala. 193. 

96. Ala.—Ivey v. State, 61 Ala. 58. 

97. Ala.—Comer v. State, 62 Ala. 
320. 

98. Ga.—Holcombe v. State, 62 S.B. 
647, 5 Ga.App. 47. 

18 C.J. p 1220 note 77. 

99. X& Alabama 

(1) Code 1928 $ 3193, prohibiting 
the use of abusive, insulting, or 
obscene language in the presence of 
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the intent of the person using the objectionable lan¬ 
guage. 1 

The phrase "in the presence of a female,” as used 
in these statutes, means "within the range of the 
female's hearing.” 2 If the language used is of¬ 
fensive, it is ordinarily sufficient to constitute the 
offense that a female was present. 3 It will be pre¬ 
sumed that she heard the objectionable language. 4 
Some authorities go to the extent of holding that 
the offense is committed even though she did not 
hear it, 5 and accused did not know, or have reason¬ 
able grounds for knowing, of her presence, 6 al¬ 
though on the latter point the rule is to the contrary 
in some jurisdictions. 7 

Statutes punishing this offense contemplate spoken 
words only. 8 

d. Picketing 

!_awful picketing is not disorderly conduct, but il¬ 
legal picketing may be. 


27 C.J.3. 

As a general rule picketing conducted in a peace¬ 
ful and orderly manner and in a manner not tend¬ 
ing to cause a breach of the peace does not violate 
statutes proscribing disorderly conduct, 9 regardless 
of whether or not a strike is in progress. 9 * 5 Under 
certain circumstances, however, picketing may con¬ 
stitute disorderly conduct, as where it is so con¬ 
ducted as to be apt to cause a breach of the peace, 10 
or where it constitutes a secondary boycott, 11 or 
where it is conducted on private property despite 
the protests of the owner thereof. 12 So, also, the 
offense is committed where the pickets act in a loud 
or boisterous manner causing crowds to collect, 12 
where customers of the place picketed are disturbed 
or threatened, 14 or where those picketing obstruct 
the sidewalk and refuse to move on when directed 
to do so by the police. 15 

The mere fact that a picket misrepresents the 
facts, 15 * 5 as by carrying or wearing a sign or placard 


a woman, has no reference to the 
place where the offense is committed. 
Ala.—Jordan v. State, 68 So. 5S5, 13 
Ala.App. ISO. 

18 C.J. p 1221 note 78. 

(2) However, the place where the 
offense is committed is an element of 
the offense under Code 1928 § 3SS0, 
punishing the use of profane or ob¬ 
scene language in the presence of a 
woman at certain places. 

Ala.—Yarbrough v. State, 101 So. 321, 
20 Ala-App. 250. 

1. Ala.—Jordan v. State, 68 So. 585, 
13 Ala.App- ISO. 

18 C.J. p 1221 note 79. 

2. Ga.—Brady v. State, 48 Ga. 311. 
Holcombe v. State, 62 S.E. 647, 

5 Ga-App. 47. 

18 C.J. p 1221 note 80—81. 

3. Ga.—Peters v. State, 192 S.E. 84, 
55 Ga.App. 870. 

18 C.J. p 1221 note 83. 

4. Ga.—Holcombe v. State, 62 S.E. 
647, 5 Ga.App. 47. 

5. Ga.—Sailors v. State, 33 S.E. 813, 
108 Ga. 35, 75 Am.S.R. 17. 

6. Ala.—Thomas v. State, 9 So. 398, 
92 Ala. S5. 

18 C.J. p 1221 note 86. 

7. Ga.—Futch v. State, 139 S.E. 109, 
37 Ga.App. 116. 

18 C.J. p 1221 note 87. 

8. Ga.—-Williams v. State, 43 S.E. 
436, 117 Ga. 13—Stevenson v. State, 
16 S.E. 95, 90 Ga. 456. 

ft. N.Y.—People v. Muller, 36 N.E. 
2a 206, 286 N.Y. 2 81, 136 A.B.R. 
1450. 

People v. Barisi, 86 N.Y.S.2d 277, 
193 Misc, 934—People v. Epstein, 
287 N.Y.S. 429, 159 Misc. 330- 
People v. Quesada, 276 N.Y.S. 711, 
154 Misc. 152—People v. Wecker, | 


246 N.Y.S. 708, 140 Misc. 388- 
People, on Complaint of Dillon v. 
Schroedeman, 232 N.Y.S. 302, 133 
Misc. 557—People v. Berkowitz, 230 
N.Y.S. 772, 132 Misc. 744. 

People v. Briesblatt, 34 N.Y.S.2d 
1S4. 

People v. Arko, 199 N.Y.S. 402, 
40 N.Y.Cr. 149. 

Refusal to limit picketing to place 
designated by police did not consti¬ 
tute disorderly conduct where order 
of police department was arbitrary. 
N.Y.—People, on Complaint of Cor- 
boy, v. Barkal, 36 N.Y.S.2d 1011. 
Mere picketing connotes no evil 
and does not constitute “disorderly 
conduct/' but it may not be ac¬ 
companied by violence, trespass, 
threats, or intimidation, express or 
implied, and crowds must not be 
collected, free entrance to property 
must not be impeded, and no state¬ 
ments oral or written which are 
false in fact must be made. 

N.Y,—People, on Complaint of Kirch- 
off, v. Ferrara, 17 N.Y.S.2d 696. 
Pact that picket is not member of 
union conducting strike at establish¬ 
ment picketed does not warrant his 
arrest. 

N.Y.—People v. Tepperman, 273 N. 

Y.S. 690, 151 Misc. 810. 

Statute penalizing peaceful picket¬ 
ing held unconstitutional 
Colo.—People v. Harris, 91 P.2d 989, 
104 Colo. 386, 122 A.L.R. 1034. 

9.5 N.Y.—People v. Kopezak, 274 N. 
Y.S. 629, 153 Misc. 187, affirmed 
195 N.E. 202, 266 N.Y. 565. 

Pact that there is no strike at the 
establishment picketed does not in 
itself make the picketing disorderly 
conduct. 

N.Y.—People, on Complaint of Liroff 
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v. Phillips, 157 N.E. 508, 245 N.Y. 
401. 

10. Minn.—State v. Cooper, 285 N. 
W. 903, 205 Minn. 333, 122 A.L.R. 
727—State v. Perry, 265 N.W. 302, 
196 Minn. 481. 

N.Y.—:Miller v. Tobin, 70 N.Y.S.2d 
36, 189 Misc. 296. 

People v. Levner, 30 N.Y.S.2d 
487. 

11. N.Y.—People v. Bellows, 22 N. 
E.2d 238, 281 N.Y. 67. 

People v. Richards, 31 N.Y.S.2d 
457, 177 Misc. 912—People ex rel. 
Briesblatt v. Borden, 22 N.Y.S.2d 
690, 175 Misc. 54. 

People v. Fleishman, 36 N.Y.S. 
2d 559. 

12. N.Y.—People, on Complaint of 
Koester v. Rozensweig, 13 N.Y.S. 
2d 795, 171 Misc. 702. 

13. N.Y.—People v. Ward, 287 N.Y. 
S. 432, 159 Misc. 328, affirmed 5 
N.E.2d 359, 272 N.Y. 615—People 
v. Epstein, 287 N.Y.S. 429, 159 
Misc. 330. 

14. N.Y.—People v. Epstein, supra. 

15. N.Y.—People v. Friedman, 224 
N.Y.S. 596, 130 Misc. 525. 

Motive of refusal to obey order im¬ 
material 

Pickets who obstructed sidewalk 
and refused to move on when or¬ 
dered to do so by police were guilty 
of disorderly conduct, notwithstand¬ 
ing their refusal to move on was a 
good-faith attempt to test a regu¬ 
lation limiting the number of pick¬ 
ets at that location. 

N.Y.—People v. Ward, 287 N.Y.S. 
432, 159 Misc. 328, affirmed 5 N. 
E.2d 359, 272 N.Y. 615. 

15.5 N.Y.—People on Complaint of 
Schiff v. Mindes, 34 N.Y.S.2d 42, 
178 Misc. 328. 
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containing false statements, 16 does not necessarily 
constitute disorderly conduct, but where such mis¬ 
representation of facts is likely to cause a breach of 
the peace it may be sufficient to constitute the of¬ 
fense. 17 

e. Violation of Liquor Laws 

The mere violation of liquor laws does not necessarily 
constitute disorderly conduct, but under some statutes 
the general business of illegally selling intoxicants may 
constitute the offense. 

The mere violation of statutes prohibiting the 
sale, transportation, etc., of intoxicating liquor does 
not necessarily constitute disorderly conduct. 18 Un¬ 
der a statute making one guilty of disorderly con¬ 
duct who engages in an illegal occupation, how¬ 
ever, the general business of selling alcoholic bev- 
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erages contrary to law constitutes disorderly con¬ 
duct. 19 

f. Questioning, Opposing, or Interfering with 
Police Officers 

One may oppose In a lawful manner a police officer 
exceeding his legal authority without being guilty of 
disorderly conduct. Merely to question an officer in a 
quiet way is not disorderly conduct, but unlawfully to 
resist arrest, or assaulting a police officer, may consti¬ 
tute the offense. 

Although in the discharge of a governmental duty 
no one may stay a police officer, yet if he goes be¬ 
yond the law, intentionally or unintentionally, his of¬ 
ficial capacity as a government agent ceases, and 
any citizen affected may oppose him in a lawful 
manner without being guilty of disorderly conduct. 20 


16. False statement as to existence 
of stride 

(1) The act of accused in bearing 
placards representing the existence 
of a strike at the place picketed, 
when in fact none existed, is not 
in itself an act of disorderly con¬ 
duct. 

N.Y.— People ex rel. Broder v. Heller, 
2 N.Y.S.2d 352, 166 Misc. 155- 
People, on Complaint of Dillon v. 
Schroedeman, 232 N.Y.S. 302, 133 
Misc. 557. 

(2) Such act when taken in con¬ 
nection with other circumstances, 
however, may be sufficient to con¬ 
stitute disorderly conduct. 

N.Y.—People v. Lebensart, 259 N.Y. 
S. 309, 144 Misc. 671—People v. 
Jenkins, 246 N.Y.S. 444, 138 Misc. 
498, affirmed 175 N.E. 348, 255 
N.Y. 637. 

(3) A statement appearing on a 
placard that a strike existed at the 
establishment picketed is justified 
where one of the three persons em- • 
ployed at such establishment has 
been induced to leave his work, and 
this is so even though such person 
is a member of a local other than 
the one conducting the picketing 
where both locals are part of the 
same union. 

N.Y.—People, on Complaint of Man- 
del, v. Tepel, 3 N.Y.S.2d 779. 

(4) Such a statement is justified 
in a dispute consisting of the de¬ 
mand by a labor union for recogni¬ 
tion by complainant employing non¬ 
union labor. 

N.Y.—People, on Complaint of Dil¬ 
lon v. Schroedeman, 232 N.Y.S. 302, 
133 Misc. 557. 

Sign displayed by pickets held not 
false or misleading 
N.Y.—People v. Bellows, 9 N.Y.S.2d 
850, 170 Misc. 66, reversed on oth¬ 
er grounds 22 N.E.2d 238, 281 N. 
Y. 67—People, on Complaint of 


Dillon, v. Schroedeman, 232 N.Y.S. 
302, 133 Misc. 557. 

People v. Gilbert, 12 N.Y.S.2d 
632. 

17. N.Y.—People v. Epstein, 287 N. 
Y.S. 429, 159 Misc. 330—People v. 
Jenkins, 246 N.Y.S. 444, 138 Misc. 
498, affirmed 175 N.E. 348, 255 N. 
Y. 637. 

Calling nonstriker strikebreaker 
Where defendant was picketing in 
front of the home of a nonstriking 
employee with a sign containing the 
statement that your neighbor, nam¬ 
ing the employee, is a strikebreaker 
at the employer's store, defendant 
was guilty of disorderly conduct 
where the employee was not in fact 
a strikebreaker. 

N.Y.—People, on Complaint of Sie¬ 
gel v. Kaye, 1 N.Y.S.2d 354, 165 
Misc. 663. 

18. N.Y.—People v. Wade, 217 N.Y. 
S. 486, 127 Misc. 593—People v. 
Barbera, 214 N.Y.S. 778, 127 Misc. 
864. 

19. A single sale is not sufficient 
to constitute an "occupation” under 
the statuta 

N.Y.—:People v. Kelly, 273 N.Y.S. 
992, 152 Misc. 372. 

20. N.Y.—People v. Kahn, 203 N.Y. 
S. 594, 40 N.Y.Cr. 190. 

Congregating on public street and 
refusing to obey police order to 
move on as disorderly conduct see 
infra subdivision g of this section. 
Particular acts held not disorderly; 
conduct 

(1) Accused's act in taking hold 
of an officer by the hand in order to 
prevent the illegal arrest of ac¬ 
cused's brother. 

N.Y.—People v. Strudler, 161 N.Y.S. 
1105, 96 Misc. 650, 35 N.Y.Cr. 195. 

(2) Accused, a witness to an au¬ 
tomobile collision which had caused 
a crowd to gather, who continued to 
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1 state what he thought was right 
after the officer had commanded him 
to keep quiet, was not guilty of dis¬ 
orderly conduct. 

N.Y.—People v. Kahn, 203 N.Y.S. 

594, 40 N.Y.Cr. 190. 

(3) Where a police officer sought 
to enter the house of defendant's 
mother, defendant visiting her at 
the time was entitled to ask wheth¬ 
er officer had a warrant, and to re¬ 
quire him to leave on failure to 
show any right or authority for his 
presence on the premises. 

N.Y.—People v. Conese, 203 N.Y.S. 

596, 40 N.Y.Cr. 457. 

(4) Where officers in plain clothes, 
without a warrant, arrested the pro¬ 
prietor of a store for selling in¬ 
toxicating liquor, a clerk who ob¬ 
jected and stated that he did not 
believe they were police officers, and 
was going for a uniformed police¬ 
man, and laid his hand on one of 
the officers was not guilty of dis¬ 
orderly conduct. 

N.Y.—People v. Page, 204 N.Y.S. 

185, 40 N.Y.Cr. 498. 

People v. Pack, 200 N.Y.S. 314. 

Circumstances justifying refusal to 
obey police order 

With respect to the guilt of disor¬ 
derly conduct by persons who failed 
to obey an order of police to desist 
from doing certain acts, a refusal 
to obey such an order can be justi¬ 
fied only where circumstances show 
conclusively that officers' order was 
purely arbitrary and not calculated 
to promote public order. 

N.Y.—People, on Complaint of Koes- 

ter, v. Rozensweig, 13 N.Y.S.2d 795, 

171 Misc. 702. 

Force permitted in resisting unlaw¬ 
ful arrest 

Where accused's arrest for disor¬ 
derly conduct was unlawful, he was 
authorized to use force to prevent 
arrest within certain limitations as 



§ 1(4) DISORDERLY CONDUCT 

One protesting against a policeman’s unlawful ac¬ 
tion, however, must do it in such a way as not to 
create a public disturbance amounting to disorder¬ 
ly conduct. 21 Merely to question an officer in a 
quiet and gentlemanly way can under no circum¬ 
stances be regarded as disorderly conduct; 22 and 
the mere fact that an attorney converses in a store 
with a person held by an officer under arrest is not 
sufficient to make him guilty of the offense. 23 

On the other hand, unlawfully resisting arrest, 23 * 5 
refusing to move on when ordered to do so by an 
officer, 23 * 10 or assaulting an officer, 24 may constitute 
disorderly conduct. 

g. Miscellaneous Acts 

Various miscellaneous acts, such as causing a crowd 
to collect, annoying others, loitering, and congregating 
with others and refusing to move on, have been held to 
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constitute disorderly conduct, while other acts, such at 
conducting a ball game on Sundays, have been held not 
to constitute disorderly conduct. 

In addition to the acts considered in the foregoing 
subdivisions, diverse other acts, sometimes by vir¬ 
tue of statutes expressly so providing, have been 
held to constitute disorderly conduct, such as act¬ 
ing in such manner as to annoy, disturb, inter¬ 
fere with, obstruct, or be offensive to others ; 24 *S0 
annoying passengers of common carriers; 25 an¬ 
noying any person by any offensive or disorderly 
act; 25 * 5 assault, or assault and battery ; 25 -io being 
a common drug addict 25 * 15 or a vagabond ; 25 * 2 o and 
brawling and fighting on the public streets. 25 * 25 

Among other acts which have been held to con¬ 
stitute disorderly conduct are causing a crowd to 
collect, 26 congregating with others on a public street 
and refusing to move on when so ordered by the 


physical necessities of situation pre¬ 
sented. 

N.Y.—People v. Jerome, 168 N.Y.S.2d 
452, 8 Misc.2d 883. 

21. KT.-People v. Sadowsky, 267 
N.Y.S. 762, 149 Misc. 583. 

Pa.— Commonwealth v. Gabrow, 97 
Fa,Super. 459—Commonwealth v. 
Cooper, 95 PaSuper. 382. 

23; N.Y.—People, on Complaint of 
Koehler v. Magnes, 187 N.Y.S. 913. 

23. N.Y.—People v. Weiss man, 247 
N.Y.S. 372, 138 Misc. 542. 

23J> N.Y.—Lippert v. State, 139 N. 
Y.S.2d 751, 297 Misc. 632. 

23.10 Ga.—Bennett v. City of Dal¬ 
ton, 25 S.E.2d 726, 69 Ga.App. 438, 
appeal dismissed 64 S.Ct. 197, 320 
TJ.S. 712, 88 D.Ed. 418. 

N.Y.—People v. Garvey, 79 N.Y.S.2d 
456. 

24. N.J.—State v. Ronnie, 125 A. 
2d 163, 41 N.J.Super. 339. 

N.Y.—People v. Tepperman, 273 N. 
Y.S. 690, 151 Misc. 810. 

2450 N.Y.—People on Complaint of 
Du Bois v. Thorpe; 101 N.Y.S.2d 
986, 198 Misc. 462. 

People v. Rabey, 48 N.Y.S.2d 937 
—People, on Complaint of Nei- 
znan, v. McWilliams, 22 N.Y.S.2d 
571, reversed on other grounds 31 
N.Y.S.2d 37. 

Statute is concerned exclusively 
with preservation of public peace. 
N.Y.-—People v. Tinston, 163 N.Y.S, 
2d 554, 6 Misc.2d 485. 

25. Soliciting alms by placing leaf¬ 
lets on laps of passengers to their 
annoyance. 

N.Y.—People v. Squires, 238 N.Y.S. 
15V 13S Misc. 214. 

25J5 N.Y.—People v. Harvey, 123 
HJMd 8t m N.Y. 588. 


Conduct held to constitute annoy¬ 
ance 

N.Y.—In re Neal, 164 N.Y.S.2d 549, 
6 Misc.2d 751. 

Two similar statutes held not in¬ 
distinguishable 

Statute making it a misdemeanor 
for any person by any offensive or 
disorderly act or language to an¬ 
noy or interfere with any person in 
any place, and statute making it of¬ 
fense for any person with intent to 
provoke a breach of peace, to act 
in such a manner as to annoy, dis¬ 
turb, interfere with, obstruct, or be 
offensive to others, are not so simi¬ 
lar as to be indistinguishable, and 
are not subject to objection that 
they leave it to whim of prosecutor 
or policeman as to which accusa¬ 
tion to use. 

N.Y.—People v. Harvey, 123 N.E.2d 
81, 307 N.Y. 588. 

Nuisance 

Annoying language and, presum- J 
ably, annoying conduct must, to con¬ 
stitute disorderly conduct, amount 
to a nuisance. 

N.Y.—People v. Sharpe, 136 N.Y.S. 
2d 494, 207 Misc. 39. 

25.10 N.Y.—People, on Inf. Hotal- 
ing, v. Dale, 47 N.Y.S.2d 702. 

Simple assaults and batteries 
Statute providing that a person 
who commits an assault or an as¬ 
sault and battery is a disorderly 
person refers to simple assaults and 
batteries as distinguished from as¬ 
saults and assaults and batteries 
which are declared by other statutes 
to be high misdemeanors. 

N.J.—State v. Maier, 99 A.2d 21, 13 
N.J. 235. 

Purpose of statute 

Statute declaring a person who 
commits an assault or an assault and 
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battery to be a disorderly person, and 
statute declaring assaults, batteries, 
false imprisonments, affrays, riots! 
routs, unlawful assemblies, nuisanc¬ 
es, cheats, deceits, and all other 
offenses of indictable nature at com¬ 
mon law, and not otherwise ex¬ 
pressly provided for by statute, to 
be misdemeanors, purport to make 
conduct that previously constituted 
crimes of simple assault and of 
simple assault and battery disorder¬ 
ly conduct instead of misdemeanors. 
N.J.—State v. Maier, supra. 

State v. Cybulski, 106 A.2d 25, 
31 N.J. Super. 164. 

25.15 Purpose of statute is to pro¬ 
vide simple effective method for con¬ 
viction and rehabilitation of those 
who have become addicted to nar¬ 
cotics. 

N.J.—State v. Cruz, 83 A.2d 634, 15 
N.J.Super. 577. 

25.20 N.J.—Goodman v. Eggers, 168 
A. 317, 11 N.J.Misc. 811, affirmed 
172 A. 566, 113 N.J.Law 33. 

25.25 N.Y.—People ex rel. Knight 
v. Eames, 115 N.Y.S.2d 248. 

26. Meaning of “crowd” 

(1) Under a statute making it dis¬ 
orderly conduct to cause a crowd to 
collect except when lawfully ad¬ 
dressing such a crowd, word “crowd” 
implies numbers with respect to 
hour and location; and under cer¬ 
tain circumstances five persons is 
not a crowd. 

N.Y.—People, on Complaint of Diroff, 
v. Phillips, 157 N.E. 508, 245 N.Y. 
401. 

(2) “Crowd" within statute is a 
throng, a great number of persons, 
a multitude; the word is indefinite, 
and its meaning is shaped by differ¬ 
ence in time and place. 

N.Y.—People v. Kieran, 26 N.Y.S.2d 
291. 
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police, 27 consorting with criminals, 28 disturbing re¬ 
ligious services, 29 doing various acts for the pur¬ 
pose of obtaining money or property by trick or 
other illegal means, 29 * 5 drunkenness in a public 
place, 30 and engaging in an illegal occupation. 31 
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Other acts which have been held to constitute 
the offense of disorderly conduct are frequenting or 
loitering in a public place for the purpose of so¬ 
liciting men for immoral acts, 31 * 5 loitering, 32 loiter¬ 
ing and prowling, 32 * 5 loitering in or about a public 
school building, 32 * 10 obtaining food or lodging from 


a 7 . N.Y.—People v. Galpern, 181 N. 
E. 572, 259 X.Y. 279, S3 A.D.R. 785. 

People v. Kunz, 128 N.Y.S.2d 157, 
205 Misc. 316. 

People v. Levner, 30 X.Y.S.2d 

4 g 7 _people v. Hussock, 23 N.Y.S. 

2d 520, certiorari denied 61 S.Ct. 
733. 312 U.S. 659, 85 L-Ed. 1107. 

Statute construed and applied 

(1) A refusal to obey such an 
order can be justified only where the 
circumstances show conclusively that 
the order was purely arbitrary and 
not calculated to promote the pub¬ 
lic order. 

X.Y.—People v. Galpern, 181 N.E. 
572, 259 N.Y. 279, 83 A.L.R. 785. 

People, on Complaint of Whelan, 
v. Friedman, 14 X.Y.S.2d 3S9. 

(2) The mere fact that a group 
of people gathered on the streets is 
peaceful in its aims and innocuous 
in its manner does not ipso facto 
eliminate the members thereof from 
a possible application of the stat¬ 
ute. 

X.Y.—People v. Hippie, 188 N.E. 725, 
263 X.Y. 242—People v. Galpern, 
supra. 

People, on Complaint of Whelan, 
v. Friedman, supra. 

(3) Since the statute requires* a 
congregating “on a public street,” 
one standing in the entrance of a 
building and congregating with oth¬ 
ers standing in the street does not 
violate the statute on refusing to 
move on. 

X.Y.—People v. Hippie, supra. 

(4) “Congregate,” within meaning: 
of statute, implies joint action of 
two or more persons, and a person 
cannot congregate without coopera¬ 
tion of someone else; accordingly, 
one who stands by himself cannot 
be convicted under statute. 

X.Y.—People v. Lo Vecchio, 56 N.Y. 
S.2d 354, 185 Misc. 197. 

28, Elements of offense in general 
Under the New York statute, if 
a person of bad reputation, with in¬ 
tent to provoke a breach of the 
peace, keeps company with crimi¬ 
nals, or makes them his associates, 
for an unlawful purpose, he is guilty 
of disorderly conduct. 

N.Y.—People v. Fieri, 199 N.E. 495, 
269 N.Y. 315. 

Definitions of terms 

(1) The word “consort” as used in 
statutes penalizing consorting with 
thieves and criminals as disorderly 
conduct connotes & union, a con¬ 


tinuity of companionship, or as a 
noun, a partner or colleague. 

N.J.—Xedza v. Klein, 184 A. 628, 116 
N.J.Law 350. 

N.Y.—:People v. Pieri, 199 N.E. 495, 
269 N.Y. 315. 

(2) The term “thieves and crim¬ 
inals” as used in such a statute 
refers to those persons who from 
their records and present lives are 
continuing in crimes of a serious 
nature. 

N.Y.—People v. Pieri, supra. 

People v. Arcidiaco, 281 N.Y.S. 
872, 156 Misc. 461. 

(3) Where under such a statute 
it is an element of the offense that 
accused be a person of evil reputa¬ 
tion, -the term “evil reputation” 
means that the character imputed to 
the accused in the community is 
generally bad. 

N.Y.—People v. Pieri, supra. 

People v. Arcidiaco, supra. 

29. N.Y.—People v. White, 152 N.Y. 
S. 887, 31 N.Y.Cr. 353. 

Disturbance of religious meetings 
generally see Disturbance of Pub¬ 
lic Meetings 5 L, 

29.5 N.Y—People v. Yonko, 115 N. 
Y.S.2d 560. 

Statute construed and applied 

(1) Use of words “any other” in 
statute penalizing doing of various 
acts for purpose of obtaining money 
or property by trick or in any other 
illegal manner, shows legislative in¬ 
tent to broaden, not limit, specific 
words, and clause, “in any other 
illegal manner,” is not limited to 
illegal acts that are in same general 
class as specific words. 

N.Y.—People v. Yonko, supra. 

(2) Where fortune telling is pro¬ 
hibited by law, one who obtains 
money thereby does so in an illegal 
manner, thereby violating statute. 
N.Y.—People v. Yonko, supra. 

30. S.D.—City of Watertown v. 
Burk, 173 N.W. 837, 42 S.D. 251. 

Tex.—Bennett v. State, 124 S.W.2d 
359, 136 Tex.Cr. 192. 

18 C.J. p 1221 note 93. 

31. N.Y.—:People v. Kelly, 273 N. 
Y.S. 992, 152 Misc. 372. 

31.5 N.Y.—People v. Pleasant, 122 
N.Y.S.2d 141—People on Complaint 
of Sullivan v. Strauss, 114 N.Y.S. 
2d 322—People v. Humphrey, 111 
N.Y.S.2d 450. 

32. N.Y.—People v. Ryan, 250 N. 
Y.S. 487, 140 Misc. 850. 
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Statutes construed and applied 

(1) Under a statute penalizing on* 
who loiters in a public place after 
being requested to move on by an 
officer, the word “loiter” means to 
spend time idly; and one who loiters 
on a public street after being re¬ 
quested by an officer to move on is 
guilty of the offense even though he 
was quiet and inoffensive. 

Vt—State v. Jasmin, 168 A. 545, 105 
Vt. 531. 

(2) When words “to loiter” are 
used in statute with respect to a 
public building, there is connotation 
of unlawful presence on part of of¬ 
fender. 

N.Y.—People v. Parker, 138 N.Y.S.2d 
2, 208 Misc. 978. 

32L5 Pa.—Commonwealth v. Wil¬ 
liams, 137 A.2d 903, 185 Pa.Super. 
312. 

Purpose of statute is to punish 
not only persons who at night are 
bent on peeping into private affairs 
of citizens in their dwellings, but 
also those who are found at or near 
dwellings without lawful purpose or 
reason and whose presence can only 
be explained by some preparation 
for, or attempt at, illegality or 
crime. 

Pa.—Commonwealth v. Williams, su¬ 
pra—Commonwealth v. De Wan, 
124 A.2d 139, 181 Fa.Super. 293. 

32.10 Purposes of statute are to 
combat difficult situations with re¬ 
spect to intruders and loiterers in 
and about schools, to protect school 
children, school personnel, and school 
property, and to forbid a presence 
within school building motivated by 
reasons unconnected with purposes 
for which school buildings or their 
environs are used. 

N.Y.—People v. Parker, 138 N.Y.S.2d 
2, 208 Misc. 978. 

Statute construed and applied 

<1) Word “loiter*' means to be slow 
in moving, to delay, to hinder, to be 
dilatory, to spend time idly, to 
saunter, to lag behind. 

N.Y.—People v. Parker, supra. 

(2) Where accused was not in 
school on official business, and had 
no reason for being there, except for 
personal reasons, he was “loitering" 
within school; and fact that he did 
not annoy children or teachers was 
immaterial. 

N.Y.—People v. Parker, supra. 
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a boarding house with intent to defraud the keeper 
thereof, 33 peddling on the steps of a subway en¬ 
trance, 34 possessing, with intent to sell, an item 
designed or purporting to be designed for the pre¬ 
vention of conception, 34 * 5 quarreling in a public 
place, 35 shoplifting, 36 spitting on or at a person on 
the public streets, 35 * 5 undue interference with others 
lawfully on the streets, 37 wandering abroad and 
lodging in certain places and not giving a good ac- 
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count of oneself, 38 and other similar acts. 39 

On the other hand, a number of particular acts 
have been held not to constitute disorderly conduct 
such as, for example, conducting an amateur ball 
game on Sunday in a residential district, 40 collect¬ 
ing voluntary contributions at such a game, 41 fir¬ 
ing guns in the vicinity of residences, 41 - 5 the mere 
selling of newspapers on a train without the con- 


33 ; What constitutes "boarding* 
bouse* 

A small house occupied primarily 
as & private home and not as a place 
for carrying on the business of keep¬ 
ing boarders is not a “boarding 
house” within the meaning of that 
term as used in a statute making 
the act stated in the text disorder¬ 
ly conduct. 

N.J.—Singelakis v. Davidson, 1SS A. 
443, 117 N.J.Law 332. 

34. N.Y.—People v. Weinstein, 28 3 
N.Y.S. 150, 157 Misc. 183. 

35L5 N.J.—State v. Tracy, 102 A.2d 
52, 29 N.J.Super. 145. 

Statute construed and applied 

(1) Phrase “designed or purporting 
to be designed” for prevention of con¬ 
ception, applies to intention or ap¬ 
parent purpose of designer or maker, 
not intention of seller; and it is 
not necessary that seller intend, 
when he sells prophylactics, to pre¬ 
vent conception. 

N.J.—State v. Tracy, supra. 

(2) Where one of substantial de¬ 
signs of an article is prevention of 
conception, any person who, without 
just cause, comes in possession of it, 
with intent to sell it, is within stat¬ 
ute, even though article was de¬ 
signed for some other purpose in ad¬ 
dition to prevention of conception; 
and prophylactics sold through me¬ 
chanical vending machine were “pur¬ 
porting” to be designed for preven¬ 
tion of conception within statute, 
even though package in which pro¬ 
phylactics were dispensed bore legend 
sold only for prevention of disease. 
N.J.—State v. Tracy, supra. 

(3) In order to constitute owner 
of vending machines which dispensed 
prophylactics labeled as being sold 
for prevention of disease only, of be¬ 
ing & disorderly person, it was not 
necessary that such person have in¬ 
tent to sell prophylactics for illegal 
purpose. 

N.Y.—State v. Tracy, supra. 

35. Ga.—Cook v. Carrollton, 17 S.E. 

8 SI, 92 Ga. 558. 

18 C.J. p 1221 note 89. 

A quarrel cannot be ex parte; it 
takes two to make a quarrel. 

Ga.—Carr v. Conyers, 10 S.E. 630, 84 
Gcl 287, 20 Am.S.R. 357. 

18 CJ. p 1221 note 90. 


36. Wash.—City of Seattle v. Frank¬ 
lin, 70 P.2d 1049, 191 Wash. 297. 

36.5 Pa.—C o m m o n we a 11 h v. 
Schwartz, S3 Pa.Dist. & Co. 319, 
6S Montg.Co. 241. 

37. N.J.—Central R. Co. of New Jer¬ 
sey v. Simandl, 1 A.2d 312, 124 N. 
J.Eq. 207, affirmed 4 A.2d 2S1, 125 
N.J.Eq. 91. 

38. U.S.—Giordano v. City of As- 
bury Park, C.C.A.N.J., 91 F.2d 455, 
certiorari denied 58 S.Ct. 267, 302 
U.S. 745, S2 L.Ed. 576, rehearing 
denied 5S S.Ct 363, 302 U.S. 779, 82 
L.Ed. 602. 

N.J.—Breisia v. Court of Common 
Pleas, In and For Hudson County, 
169 A. 335, 11 N.J.Misc. 937. 

Statute construed and applied 

(1) A statute defining a disorderly 
person as one who shall wander 
abroad and lodge in taverns, beer 
houses, outhouses, barns, or other 
places, or in the open air, and not 
give a good account of himself “is 
aimed specifically at the genus 
tramp, as one who wanders abroad, 
sleeps where he can find shelter or 
in the open air if he cannot or is 
not particular about it, and does 
not give a good account of himself. 
If these three things concur, the 
statutory definition is satisfied; if 
one of them is missing, the definition 
is not satisfied.” 

N.J.—Archer v. First Criminal Ju¬ 
dicial Dist. Court of Bergen Coun¬ 
ty, 162 A. 914, 10 N.J.Misc. 1159. 

(2) The conjunctive “and” appear¬ 
ing in the statutory phrase “shall 
wander abroad and lodge in taverns” 
etc. cannot be read as disjunctive 
“or.” 

N.J.—Archer v. First Criminal Ju¬ 
dicial Dist. Court of Bergen Coun¬ 
ty, supra. 

(3) Accordingly, one merely wan¬ 
dering abroad and not giving a good 
account of himself is not a disorder¬ 
ly person within the meaning of the 
statute. 

N.J.—Breisia v. Court of Common 
Pleas in and for Hudson County, 
169 A. 335, 11 N.J.Misc. 937. 

39. Ga.—Whitten v. Mayor and 
Aldermen of Savannah, 106 S.E. 
302, 26 Ga.App. 377. 
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Pa.—Commonwealth v. Wysocki « 
Pa.Dist. & Co.2d 334—Common¬ 
wealth v. Savko, 7C Pa.Dist. & Co 
310, 34 Erie Co. 77, 43 Mun.L.R. 
94. 

Commonwealth v. Mochan, Quar. 
Sess., 102 Pittsb.Leg.J. 175, affirmed 
110 A.2d 788, 177 Pa.Super. 454 . 
Va.—Hackney v. Commonwealth, 45 
S.E.2d 241, 1S6 Va. 888. 

18 C.J. p 1221 note 94. 

Other particular acts held to con¬ 
stitute disorderly conduct: 

(1) Following complainant from 
customer to customer and recording 
customers in book. 

M’-V.—People v. Dominico, 253 N.Y.S 
849, 142 Misc. 92. 

(2) Walking up and down street 
in front of landlord's premises car¬ 
rying signs asking rent strike against 
fire-trap conditions. 

—People v. Kopezak, 274 N.Y.S. 
629, 153 Misc. 187, affirmed 195 N.E. 
202, 266 N.Y. 565. 

(3) Unlawfully refusing to pay- 
fare or leave streetcar, 

Va.—Virginia Electric & Power Co. 
v. Wynne, 141 S.E. 829, 149 Va. 8S2. 

(4) Calling woman out from her 
place of work, seeking to make date 
with her, and on her refusal threat¬ 
ening to beat her. 

Ga.—Nobles v. City of Savannah, 148 
S.E. 612, 39 Ga.App. 814. 

(5) Refusing to leave apartment 
building on request of manager. 

N.Y.—People, on Inf. Hotaling, v. 

Dale, 47 N.Y.S.2d 702. 

(6) Unlawfully and maliciously 
pulling down or severing from free¬ 
hold fixtures fixed in or to a dwelling 
house or building when done by a 
tenant thereof. 

N.J.—State v. Brandon, 108 A.2d 207, 
32 N.J.Super, 269. 

(7) Standing by side of a house 
window and looking in. 

Tenn.—Gross v. Abston, App., 311 
S.W.2d 817. 

40. Pa.—Commonwealth v. Sherman, 
14 Pa.Dist. & Co. 4. 

41. Pa.—Commonwealth v. Sherman, 
supra. 

41.5 Pa.—Commonwealth v. Conlin, 

1 Pa.Dist. & Co.2d 591, 44 Luz.Leg. 
Reg. 255. 
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sent of the railroad company, 42 mere presence at 
a noisy and vulgar exhibition, 43 merely refusing to 
move to another seat in a public conveyance when 
lawfully requested to so move by the operator 
thereof, 43 * 5 refusing to leave private property, 43 - 10 
and other similar acts. 44 

Interference with election officials . Under some 
statutes interference with election officials must be 
unwarranted and unreasonable and in a clear will¬ 
ful violation of another's legal rights in order to 
constitute disorderly conduct. 45 

Shadowing . A duly licensed detective who in the 
regular course of his business, and for a legitimate 
purpose, “shadows” a person is not guilty of dis¬ 
orderly conduct, where he never comes into person¬ 
al contact with the person shadowed nor even speaks 
to him, and such person does not know that he is 
followed until he is informed by others, 46 although, 
when he is so informed, he is annoyed. 47 

Common burglars, gamesters, thieves, and pick¬ 
pockets . Under some statutes common burglars, 


thieves, and pickpockets, 48 and persons who have no 
visible profession or calling by which to maintain 
themselves but do so for the most part by gaming, 48 
are punishable as disorderly persons. A person who 
has not been convicted of picking pockets, burglary, 
or thieving is not punishable under a statute de¬ 
fining common burglars, thieves, or pickpockets as 
disorderly persons. 49 - 5 

§ 2. Defenses 

One accused of disorderly conduct may show, as a 
defense, any fact tending to prove that he did not com¬ 
mit the offense. 

As a defense to a charge of disorderly conduct, 
accused may show any fact tending to prove that he 
did not commit the offense, such as the fact that the 
place where it is alleged that the misconduct oc¬ 
curred is not one within the protection of the stat¬ 
ute or ordinance; 50 that the public or the persons 
protected by the statute or ordinance were not dis¬ 
turbed; 51 that acts done to resist an unlawful ar¬ 
rest were necessary,* 51 - 5 and that the prosecuting 


42. N.Y.—People v. Goldstein, 268 
N.Y.S. 50, 150 Misc. 101. 

43 . N.Y.—People v. Abramowitz, 229 
N.Y.S. 467, 132 Misc. 18. 

43.5 Va.—Taylor v. Commonwealth, 
46 S.E.2d 384, 187 Va. 214. 

43.10 N.Y.—People, on Inf. of Planc- 
znnas, v. De Stefanis, 34 N.Y.S.2d 
52. 

44. Ill.—City of Chicago, v. Holmes, 
88 N.E.2d 744, 339 Ill.App. 146. 

Md.—Heinze v. Murphy, 24 A.2d 917, 
ISO Md. 423. 

N.C.—State v. Jones, 41 S.E.2d 288, 
227 N.C. 170. 

Ohio.—Lerch v. City of Sandusky, 155 
N.E. 393, 23 Ohio App. 109. 

Pa.—Commonwealth ex rel. v. Chief, 
Bureau of Charities and Correction, 
48 Pa.Dist. & Co. 89—Common¬ 
wealth v. Brewer, 19 Pa.Dist. & Co. 
55, 80 Pittsb.Leg.J. 450—Common¬ 
wealth v. Sherman, 14 Pa.Dist. & 
Co. 4. 

18 C.J. p 1221 note 94. 

Other particular acts held not to 
constitute disorderly conduct: 

(1) Action of employees of patrol 
system which had contract to guard 
vacant house, in warning rival firm's 
employee to keep away, and in push¬ 
ing him off step. 

N.Y.—People v. Mulhall, 252 N.Y.S. 
691, 141 Misc. 498. 

(2) A listener to & speaker at an 
open outdoor meeting, who merely 
answers the qeustion of the speaker, 
does not commit an act of “disor¬ 
derly conduct” even though the 
speaker may have been making a 
rhetorical Question and was not ex¬ 
pecting an answer. 


N.Y .—People v. Rothenberg, 15 N.Y. 
S.2d 447. 

(3) Conduct of a Jehovah’s Wit¬ 
ness in entering building against 
caretaker’s previous order and, in 
quiet and orderly manner, going from 
one apartment to another for purpose 
of distributing literature to any ten¬ 
ant who would listen, and then leav¬ 
ing premises peacefully when arrest¬ 
ed. 

Minn.—State v. Korich, 17 N.W.2d 
497, 219 Minn. 268. 

(4) Writing of letter that was vile, 
highly obscene, and of a lascivious 
nature, and dispatching it in mails to 
a woman without any violent, bois¬ 
terous, turbulent, or other act of 
public nature. 

Ill.—People v. Ohneth, 89 N.E.2d 433, 
339 IlLApp. 247. 

(5) Telephoning of false fire 
alarms to fire station is not viola¬ 
tion of statute denouncing giving 
false fire alarm by willfully and mali¬ 
ciously ringing any bell or alarm of 
fire company. 

N.J.—Piliszek v. Burlington County 
Court of Special Sessions, 30 A.2d 
578, 129 N.J.Law 604. 

45. N.Y .—People v. McMillen, 203 
N.Y.S. 597, 40 N.Y.Cr. 437. 

46. N.Y.—People v. Weiler, 71 N.E. 
462, 179 N.Y. 46, 1 Ann.Cas. 155. 

18 C.J. p 983 note 76, p 1221 note 94 

W ( 2 ). 

47. N.Y.—People v. Weiler, supra. 

18 C.J. p 983 note 77. 

48. “Common burglar” is one who isi 

burglar by practice and habit. i 
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N.J.—Levine v. State, 1 66 A. 300, 110 
N.J.Law 467. 

46. N.Y.—People v. Napolitano, 20 
N.Y.S.2d 972—People v. Marciano, 
17 N.Y.S.2d 722. 

Pact that accused maintains him¬ 
self by g aming is an essential ele¬ 
ment of offense. 

N.Y.—People v. Erickson, 28 N.E.2d 
381, 283 N.Y. 210, reargument de¬ 
nied 28 N.E.2d 979, 283 N.Y. 774. 

▲ professional bookmaker who 
places bets on horse races, fights, 
baseball, and football games is en¬ 
gaged in “gaming” within meaning of 
disorderly conduct statute, since 
words “gaming" and “gambling” are 
synonymous. 

N.Y.—:People v. Erickson, 13 N.Y.S. 
2d 997, 171 Misc. 937, reversed on 
other grounds 28 N.E.2d 381, 283 
N.Y. 210, reargument denied 28 
N.E.2d 979, 283 N.Y. 774. 

The purpose of the statute is to 
restrain, discourage, and prevent the 
practices condemned. 

N.Y.—People v. Erickson, 13 N.Y.S. 
2d 997, 171 Misc. 937, reversed on 
other grounds 2$ N.E.2d 381, 283 N. 
Y. 210, reargument denied 28 NJS. 
2d 979, 283 N.Y. 774. 

49.5 N.J.—Petrella v. Court of Com¬ 
mon Pleas in and for Hudson Coun¬ 
ty, 168 A. 272, 11 N.J.Misc. 845. 

50. N.J.—In re Kirk, 130 A. 569, 191 
NJ.Law 450. 

18 C. J. p 1222 note 97. 

51. N.Y.—People v. Ludovici, 13 N 
Y.S.2d 88. 

18 C. J. p 1222 note 98. 

51-5 N.Y .—People v. Jerome, 168 N. 
Y.S. 452, 8 Mise.2d 883. 



§ 2 DISORDERLY CONDUCT 

witness was not himself in the place at the time of 
the alleged misconduct. 52 Accused, it has been held, 
may defend against a charge of eavesdropping by 
showing that it was by permission; 53 and a person 
charged with making a speech on a public street 
without a written permit, in violation of a city ordi¬ 
nance, may defend by showing verbal permission 
from the police captain of the district. 54 

On the other hand, it has been held not to be a 
defense to a charge of disorderly conduct that the 
prosecuting witness had theretofore been guilty of 
reprehensible conduct; 55 that particular citizens 
were not disturbed; 56 that persons present encour¬ 
aged and countenanced the illegal act; 57 that de¬ 
fendant believed himself to be unlawfully deprived 
of his property; 58 that he was illegally brought 
within the jurisdiction of the court; 59 that his ar¬ 
rest resulting in the disorderly conduct was unwar¬ 
ranted 60 or unlawful; 60 - 5 or that the offense in 
question included the commission of another like 
offense. 61 

Where defendant’s conduct is of a character which 
is offensive and insulting and tends to a breach of 
the peace, the fact that the particular acts commit¬ 
ted are intrinsically lawful constitutes no defense; 62 
and where the disorderly act is prohibited by stat¬ 
ute, the fact that it is done in the performance of a 
religious service in accordance with the religious be¬ 
lief of accused is no defense. 63 The justice of a 
protest against unwarranted actions of policemen 


27 C.J.S. 

cannot justify a public disturbance amounting to 
disorderly conduct; 64 and under certain circum¬ 
stances the right of free speech is no defense. 65 
Where the disorderly conduct consists of a refusal 
to leave property after having been requested to do 
so, the fact that the original entry on the property 
was lawful has been held not to be a defense. 65 - 5 

In prosecution for using offensive language . As 
a defense to a charge of disorderly conduct consist¬ 
ing of the use of offensive language, accused may 
show that the language used was not of the char¬ 
acter prohibited. 66 It may not be a defense, how¬ 
ever, that defendant was in his own house or on his 
own premises when he used the offensive language 
which disturbed the public, 67 when he used the 
abusive and insulting language near a dwelling house 
of another and in the presence of the family or a 
member thereof, 68 or when he used the abusive, in¬ 
sulting, or obscene language in the presence of a 
female. 69 

Neither is it a defense to a prosecution for dis¬ 
orderly conduct for using abusive or insulting lan¬ 
guage in the presence of a female that she was ac¬ 
cused’s wife or mother-in-law, 70 that she was in the 
habit of using similar language, 71 that she did not 
hear it, 72 or that accused was unaware of her pres¬ 
ence, 73 although under some statutes the rule is 
otherwise on the latter point. 74 Likewise, accused 
may not defend by attacking the character of the 
female in whose presence the alleged offense was 


S2. Mo.—State v. Lurm, 49 Mo. 90. 
S3- Pa.—Commonwealth v. Lovett, 4 
P&.L.J. 5, 6 P&-L.J. 226. 

18 QJ. p 1222 note 2. 

64. Ill.—Chicago v. Weber, 174 Ill. 
App. 263. 

55- N.Y.—People v. Sinclair, 149 N. 
Y.S. 54, 86 Misc. 426. 

56. Mo.—St. Charles v. Meyer, 58 
Mo. 86—State v. Fogerson, 29 Mo. 
416. 

57. Mass.—Commonwealth y. Har¬ 
ris, 101 Mass. 29. 

58. Ga—Ratteree v. State*, 78 Ga 
335. 

Tex.—Watson v. State, Cr., 50 S.W. 
340. 

58- N.Y.—People v. Marciano, 17 N. 
Y.S,2d 722. 

60. N.Y.—People v. Conese, 203 N.Y. 

S. 696, 40 N.Y.Cr. 457. 

«X5 N.Y.—People v. Jerome, 168 N. 

YJ3. 452, 8 Misc.2d 883. 

6L Tex.—Keller v. State, 8 S.W. 275, 
25 Tex.App. 325. 

68 . N.Y,—People v. Sinclair, 149 N. 
Y.S. 54, 86 Misc. 426. 

63. N.H.—State v. White, 5 A- 828, 
64 N.H. 48. 


64. N.Y.—People v. Sadowsky, 267 
N.Y.S. 762, 149 Misc. 583. 

Pa.—Commonwealth v. Gabrow, 97 
PaSuper. 459—Commonwealth v. 
Cooper, 95 Pa.Super. 382. 

65. Molding public meeting on 
street 

In prosecution for disorderly con¬ 
duct by holding a public meeting 
on a street and refusing to obey a 
police officer’s order to move on, de¬ 
fendant could not successfully claim 
that his constitutional rights of free 
speech and to conduct public meet¬ 
ings in the street had been violated, 
since the right to conduct a public 
meeting in a street is not absolute 
and is not guaranteed by constitu¬ 
tion. 

N.Y.—People, on Complaint of Whe¬ 
lan, v. Friedman, 14 N.Y.S.2d 389. 

65-5 N.J.—State v. Terwilliger, 139 
A.2d 454, 49 N.J.Super. 149. 

66. N.J.—Mullens v. State, 51 A. 461, 
67 N.J.Law 451. 

67. S.C.—State v. Byrnes, 84 S.E. 
822, 100 S.C. 230. 

68. This is so even though he spoke 
in an ordinary conversational tone 
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without any intention of being over¬ 
heard. 

Ala.—Mullens v. State, 2 So. 481, 82 
Ala. 42, 60 Am.R. 731. 

69. Ala.—Jordan v. State, 68 So. 585, 
13 AlaApp. 180. 

70. Ala.—Jordan v. State, supra 

71. Factor in mitigation of punish- 
ment only 

The fact that the female, in whose 
presence the offensive language was 
used, was in the habit of using simi¬ 
lar language does not constitute a 
justification but may be shown only 
in mitigation of the offense. 

Ala.—Golson v. State, 5 So. 799, 86 
Ala. 601. 

Pilgrim v. State, 186 So. 184, 28 
Ala App. 383, certiorari denied 186 
So. 185, 237 Ala 261. 

72. Ala.—Yancy v. State, 63 Ala. 
141. 

73. Ala.—Laney v. State, 17 So. 107, 
105 Ala 105—Thomas V. State, 9 
So. 398, 92 Ala. 85. 

18 C.J. p 1222 note 12. 

74. Ga—Futch v. State, 139 S.E. 
109, 37 Ga.App. 116. 

18 C.J. p 1223 note 13. 
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committed, 75 nor is it a defense to show that the 
language used was true, 76 or that the prosecuting 
witness also used abusive language constituting an 
offense under the statute. 77 

Under some statutes provocation is a good de¬ 
fense to a charge of using abusive language, 78 if 
it is based on sufficient grounds. 79 Although the 
provocative acts do not constitute a justification, 
yet they can be shown in mitigation of the offense 
in some jurisdictions. 80 

In prosecution for fortune telling . Where so pro¬ 
vided by statute, it is a defense to a charge of dis¬ 
orderly conduct for telling fortunes that the acts 
were done in furtherance of a religious belief; 80 * 5 
but where no immunity is granted by the govern¬ 
ing statute to persons telling fortunes as part of a 
religious practice, it is no defense that the conduct 
complained of was a part of accused's religious be- 
Iief. 80 - 10 Under a particular statute it may not be a 
defense that accused has sought to clothe himself 
with written documentation of his alleged innocent 
intentions with respect to fortune telling. 80 * 15 

In prosecution for failure to support family . Var¬ 
ious matters have been held to constitute, 81 or not 
to constitute, 82 matters of defense in a prosecution 
against a man for disorderly conduct in failing to 
provide for the maintenance of his wife or children. 


DISORDERLY CONDUCT §§ 2-4 

§ 3. Persons Liable 

Whether a particular person Is subject to prosecution 
for disorderly conduct ordinarily depends on the statu¬ 
tory provisions in the particular Jurisdiction. A person, 
however, is liable not only for hfs own acts but also for 
the acts that he procured or helped others to do. 

A person charged with disorderly conduct is lia¬ 
ble, not only for his own acts, but also for the acts 
that he procured, 83 or helped, 83 - 5 others to do. It 
has been held, however, under a statute prohibiting 
the use of abusive and insulting language, that the 
offense cannot be committed jointly by two per¬ 
sons. 84 A statute making “any person” liable to 
punishment for using abusive or obscene language 
includes a girl or woman. 85 

Whether or not a person charged with being a 
disorderly person is a “principal” within the mean¬ 
ing of a statute defining such word depends on the 
terms of the statute. 86 

§ 4. Persons Entitled to Prosecute 

A proceeding to charge a man with being a dis¬ 
orderly person in failing to provide for his family ordi¬ 
narily may be instituted by his wife or by other persons 
designated by statute. 

A proceeding to charge a man with being a dis¬ 
orderly person in failing to provide for his family 
ordinarily may be instituted either by his wife or by 
the proper welfare officer, 87 or, tinder a statute so 


75. Ala.—Golson v. State, 5 So. 799, 
86 Ala. 601. 

76. Ga.—Dyer v. State, 25 S.E. 609, 
99 Ga. 20, 59 Am.S.R. 228. 

77. Ky.—Bruce v. Scully, 172 S.W. 
530, 162 Ky. 296. 

78. Ga.—Ray v. State, 39 S.E. 408, 
113 Ga. 1065. 

18 C.J. p 1223 note 24. 

79. Ga.—Dyer v. State, 25 S.E. 609, 
99 Ga. 20, 59 Am.S.R. 228. 

18 O.J. p 1223 note 25. 

80. Tex.—Easter v. State, 160 S.W. 
74, 71 Tex.Cr. 370—Deaton v. 
State, 110 S.W. 69, 53 Tex.Cr. 393. 

18 C.J. p 1223 note 26. 

80.5 N.Y.—People v. Brossard, 33 N. 
Y.S.2d 369. 

80.10 Ohio.—Davis v. State, 160 N.E. 
473, 118 Ohio St. 25, error dismissed 
Bavis v. State of Ohio, 48 S.Ct. 432, 
277 U.S. 571, 72 L.Ed. 993. 

Term, religion, defined in prosecu¬ 
tion for fortune telling defended as a 
religious exercise. 

Okl.—McMasters v. State, 207 P. 566, 
21 Okl.Cr. 318, 29 A.L.R. 292. 

80.15 N.Y.—People on Complaint of 
Emuru v. Rosenberg, 159 N.Y.S.2d 
912, 6 Misc.Sd 529. 

81 . Decree of separation, favoring 
husband 

(1) Generally. 


N.Y.—People v. Jansen, 191 N.E. 17, 
264 N.Y. 364. 

(2) Valid decree of separation 
which specifically relieves husband of 
further support of wife. 

N.Y.—People v. John, 44 N.Y.S.2d 806, 
181 Misc. 921. 

Decision of court in prior matrix 
monial action was res judicata in any 
summary proceeding for wife's sup¬ 
port. 

N.Y.—People v. Goodwin, 5 N.Y.S.2d 
543, 167 Misc. 627—People v. Gross, 
291 N.Y.S. 597, 161 Misc. 514. 

82. N.Y.—Yackeren v. Yackeren, 293 
N.Y.S. 293, 249 App.DIv. 507. 
Separation agreement 
N.Y.—People on Complaint of Ber¬ 
man v. Berman, 197 N.Y.S. 502. 
Wife’s adultery, where husband 
had also committed adultery. 

N.Y.—City of New York v. Cohen, 
256 N.Y.S. 155, 143 Misc. 27, af¬ 
firmed 182 N.E. 217, 259 N.Y. 645. 
33 . n.Y.—:P eople v. Sinclair, 149 N. 

Y.S. 54, 86 Misc. 426. 

Pa.—Commonwealth v. Sherman, 14 
Pa-Dist. & Co. 4. 

No liability for independent acts 
Pa.—Commonwealth v. Simon, Co., 
91 Pittsb.Leg.J. 485. 

83.5 Xtookout 

N.Y.—People v. Pearson, 69 N.Y.S.2d 
242, 188 Misc. 744. 
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84. Ala.—Cox v. State, 76 Ala. 66. 

85. Ala.—Mullens v. State, 2 So. 
481, 82 Ala. 42, 60 Am.R. 731. 

18 C.J. p 1223 note 29. 

86. Accused held not a "principal” 
Pact that defendant sold book on 

astrology, purchase of which entitled 
buyer to have fortune told by writ¬ 
er of book, did not make defendant 
a principal, authorizing his convic¬ 
tion for being a disorderly person in 
that he told fortunes. 

N.Y.—People v. Sterling, 255 N.Y.S. 
626, 142 Misc. 876. 

87. Fending separation or divorce 
action 

Where the wife has instituted a 
separation or divorce action and 
such action is pending, if she be¬ 
comes a public burden, “a welfare 
officer either where no application 
for support has been made, or if 
made and ordered, the husband has 
failed to obey, may charge the hus¬ 
band as disorderly. The wife, how¬ 
ever, in either event must apply for 
relief in the pending action. As to 
children, if no order has been made 
for their support or if made and the 
father has defaulted, the wife may 
proceed under Sec. 899, sub. 1 of the 
C.C.P.; while a welfare officer may 
act thereunder if they have become 
a burden upon the public.” 
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providing, by a president of a charitable society, 
where children are involved. 87 * 0 

§ 5. Jurisdiction, Venue, and Preliminary 
Proceedings 

Jurisdiction of the offense and of the person of the 
accused is indispensable to a valid conviction for dis¬ 
orderly conduct; matters outside the jurisdiction of the 
court may not be considered. 

Jurisdiction of both the offense and of the person 
of accused is essential to enable a court to try and 
punish him for the offense of disorderly conduct ; ss 
and jurisdiction cannot be acquired or invoked oth¬ 
erwise than in the mode prescribed by law, and if 
it is not so acquired or invoked any judgment is a 
nullity. 89 Matters outside the jurisdiction of the 
court as a general rule cannot be considered in a 
prosecution for disorderly conduct. 90 


§ 6. Indictment, Information, or Complaint 

a. In general 

b. Particular averments 

c. Issues, proof, and variance 

a. In General 

An indictment, information, or complaint for dis¬ 
orderly conduct may be required to allege all of the 
essential elements of the offense in such manner as fully 
to inform the accused of the nature of the accusation. 

As has been seen in § 1 supra, disorderly conduct 
is a statutory offense, and the general rules of crim¬ 
inal law relative to charging statutory offenses ap¬ 
ply in prosecutions for disorderly conduct. 91 All 
of the essential elements of the offense, as pre¬ 
scribed by the statute or ordinance, must be 
charged 92 by direct allegations 93 and in such a man¬ 
ner as fully to inform accused of the nature of the 
accusation against him. 94 


N.Y.—People v. Aulbach, 6 N.Y.S.2d 
249, 254, 168 Misc. 234. 

87.5 N.Y.—People ex rel. Balch v. 
Strickland, 13 Abb.N.Cas. 473. 

88. N.Y.—People v. Melvin, 16 N.Y. 
S.2d 984, 172 Misc. 1038. 

Particular courts held to liave ju¬ 
risdiction. 

N.J.—State v. Carroll, 30 A.2d 54, 129 
N.J.Law 416, affirmed 33 A.2d 907, 
130 N.J.Law 559, and followed in 
State v. Sabo, 33 A.2d 908, 130 N. 
J.Law 561 and State v. Warn, 33 
A.2d 908, 130 N.J.Law 560. 

N.Y.—People v. Dioquardo, 104 N.E. 
2d 881, 303 N.Y. 514. 

Caprio v. Caprio, 8 N.Y.S.2d 205, 
169 Misc. 568. 

People v. Ensser, 27 N.Y.S.2d 12 
—People v. Gilbert, 12 N.Y.S.2d 
632—People on Complaint of Ber¬ 
man v. Berman, 197 N.Y.S. 502. 
Pa.—Commonwealth ex rel. v. Scavo, 
51 PaJDist. & Co. 459, 35 Mun.L.R. 
62, 91 Pittsb.Leg.J. 394, 57 York 
Leg.Ree. 104. 

89. Absence of complaint and war¬ 
rant 

Where there was nothing: in the 
record to show that a complaint on 
oath was made against accused who 
was charged with being a disorderly 
person and that a warrant predicated 
thereon was issued, the magistrate in 
whose court accused was convicted 
failed to acquire jurisdiction. 

N.Y.—People v. Melvin, 16 N.Y.S.2d 
984, 172 Misc. 1038. 

9a 2n prosecutions for disorderly 
conduct in failing to provide for 
family 

(1) Although the magistrates' 
court has no power to adjudicate the 
validity of marriages for general 
purposes, it has incidental jurisdic¬ 
tion to determine the question in 
prosecutions against a husband for 


disorderly conduct in failing to sup¬ 
port his wife, the basis of its juris¬ 
diction being the existence of a valid 
marriage. 

X.Y.—City of New York v. Lifschitz, 
249 N.Y.S. 532, 139 Misc. 850. 

(2) Whether husband or wife is 
entitled to relief in a matrimonial 
action may not be determined in a 
proceeding against the husband un¬ 
der the disorderly person statute. 
X.Y.—People v. Schenkel, 179 X.E. 
474, 258 X.Y. 224. 

People v. Gross, 291 X.Y.S. 597, 
161 Misc. 514. 

91. X.J.—State v. Burkitt, 200 A. 
1005, 120 N.J.Law 393. 

18 C.J. p 1223 note 32. 

Affidavit or complaint generally see 
Criminal Law §§ 303-315. 
Indictment and information generally 
see Indictments and Informations § 
1 et seq. 

92. Mass.—Commonwealth v. Lom¬ 
bard, 73 X.E.2d 465, 321 Mass. 294. 

X.J.—McCooey v. Megill, 51 A.2d 208, 
135 N.J.Law 217. 

Archer v. First Criminal Judicial 
Dist. Court of Bergen County, 162 
A. 914, 10 N.J.Misc. 1159. 

X.Y.—People v. Huyck, 12 N.Y.S.2d 
811, 171 Misc. 467. 

Pa.—Commonwealth v. Coste, 85 
Pittsb.Leg.J. 747. 

18 C.J. p 1223 note 33. 

Forms of affidavit, complaint, indict¬ 
ment, or information 
X.Y.—People ex rel. Conley v. Frank, 
281 N.Y.S. 158, 245 App.Div. 777. 
Ohio.—City of Cleveland Heights v. 
Christie, 190 X.E. 770, 128 Ohio St. 
297, certiorari denied Christie v. 
City of Cleveland Heights, 55 S.Ct. 
86, 293 U.S. 574, 79 L.Ed. 672. 

18 C.J. p 1223 note 30 [a]. 

93- X.H.—State v. Eennison, 55 N. 
H. 242. 


Direct and positive manner 
Pa.—Commonwealth v. Young, 39 Pa. 
Dist. & Co. 45, 20 Wash.Co. 141. 

94. X.J.—State v. Burkitt, 200 A. 

1005, 120 N.J.Law 393. 

X.Y.—People, on Inf. Hotaling, v. 
Dale, 47 N.Y.S.2d 702. 

Date of abandonment 
An information charging one with 
being a disorderly person in that he 
abandoned his family without ade¬ 
quate support must allege the date 
of abandonment. 

X.Y.—People v. Aulbach, 6 N.Y.S.2d 
249, 168 Misc. 234. 

Affidavit, complaint, indictment, or 
information held sufficient: 

(1) In general. 

X.Y.—People v. Dioquardo, 104 X.E. 
2d 881, 303 X.Y. 514. 

People v. Kindstrom, 273 N.Y.S. 
836, 152 Misc. 208. 

Ohio.—City of Cincinnati v. Schill, 
180 N.E. 545, 125 Ohio St. 57. 

Or.—State v. Waterhouse, 307 P.2d 
327, 209 Or. 424. 

Pa.—Commonwealth v. Bostigal, 29 
Pa.Dist. & Co. 349, 85 Pittsb.Leg. 
J. 255, 51 York Leg.Ree. 47. 

Yt.—State v. Ball, 126 A.2d 121, 119 
Vt. 306. 

(2) To charge the offense of disor¬ 
derly conduct by using offensive lan¬ 
guage. 

X.J.—State v. Burkitt, 200 A. 1005, 
120 N.J.Law 393. 

N.Y.—People ex rel. Conley v. Frank, 
281 N.Y.S. 158, 245 App.Div. 777. 
Ohio.—City of Cleveland Heights v. 
Christie, 190 N.E. 770, 128 Ohio 
St. 297, certiorari denied Christie 
v. City of Cleveland Heights, 55 S. 
Ct. 86, 293 U.S. 574, 79 L.Ed. 672. 

(3) To charge one with being an 
“idle and disorderly person.” 

Mass.—Commonwealth v. Diamond, 

143 X.E. 503, 248 Mass. 511. 
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Where the words of the statute or ordinance are 
descriptive of the offense, it is ordinarily sufficient 
to charge the offense in the language of the stat¬ 
ute or ordinance 95 or in words of similar import, 96 
So, where the offense consists of disturbing the 
peace generally, or the peace of a family or class 
of persons by prescribed acts, language, or conduct, 
it is sufficient to charge the offense in the language 
of the statute, without specification of particular 
acts done or language used. 97 Similarly, it has been 
held not necessary to specify the section of the 
statute claimed to have been violated where the in¬ 
formation charges the offense of disorderly con¬ 
duct. 97 * 5 Where, however, the provisions of the 
statutes and ordinances are in general terms which 
do not fully describe the offense, then the accusa¬ 
tion may 97 * 10 or must, 98 set out such facts as will 
make it reasonably certain what charge accused is 
required to meet. 

Statutory forms . Where the form of the accusa¬ 
tion is prescribed by statute, it is sufficient to follow 
such form." 

Drawing new complaint. Where accused is 
charged with an offense other than disorderly con¬ 
duct and on the trial such offense is reduced by the 


DISORDERLY CONDUCT § 6 

court to disorderly conduct^ the proper practice is 
to have a new complaint drawn charging disorderly 
conduct 1 

Negating exceptions to statute . An information 
charging the offense of disorderly conduct by for¬ 
tune telling is not required to negate an exception 
to the statute in favor of persons telling fortunes 
as part of a religious practice. 1 * 5 

Subdivision of statute . Where a statute setting 
forth the offense of disorderly conduct is subdi¬ 
vided according to types of conduct, it has been 
held not necessary to specify the particular subdi¬ 
vision alleged to have been violated. 1 * 19 

b. Particular Averments 

In a prosecution for disorderly conduct, the cfescrlp- 
tion of accused and of persons annoyed and the particu¬ 
lar elements of the offense should be set out with suffi¬ 
cient particularity in the charge. Ordinarily it is unnec¬ 
essary to set out the statute or ordinance relied on. 

In a prosecution for disorderly conduct, it is ordi¬ 
narily unnecessary to set out the statute or ordinance 
alleged to have been violated, 2 it being sufficient to 
refer to it by such indicia as point it out with rea¬ 
sonable certainty. 3 


(4) To charge offense of being dis¬ 
orderly person by failing to support 
family. 

N.Y.—People v. Rogers, 37 N.Y.S.2d 
254—People v. Ensser, 27 N.Y.S.2d 
12 . 

(5) To charge disorderly conduct 
by obtaining money by illegal means. 
N.Y.—People v. Yonko, 115 N.Y.S.2d 

560. 

Affidavit, complaint, indictment, or 
information held insufficient: 

(1) In general. 

N.J.—State v. Terwilliger, 139 A.2d 
454, 49 N.J. Super. 149—State v. 
Brandon, 108 A.2d 207, 32 N.J.Su- 
per. 269. 

Bower v. State, 53 A.2d 357, 135 
N.J.Law 564—McCooey v. Megill, 
51 A.2d 208, 135 N.J.Law 217. 
N.Y.—People v. Huyck, 12 N.Y.S.2d 
811, 171 Misc. 467. 

N.C.—State v. Thorne, 78 S.E.2d 140, 
238 N.C. 392. 

(2) To charge offense of disorderly 
conduct by annoying others. 

N.Y.—People v. Sharpe, 136 N.Y.S. 

2d 494, 207 Misc. 39. 

Pa.—Commonwealth v. Young, 39 Pa. 
Dist. & Co. 45, 20 Wash.Co. 141. 

Complaint construed: 

(1) To charge offense under New 
York Consolidation Act § 1458 and 
not under § 1459. 

N.Y.—People v. Becker, 184 N.Y.S. 
395, 112 Misc. 427, 38 N.Y.Cr. 395. 

(2) To charge offense under Con¬ 
solidation Act § 1459. 


N.Y.—People v. Rashba, 259 N.Y.S. 
311, 144 Misc. 673, affirmed 188 
N.E. 62, 262 N.Y. 555. 

95. N.J.—State v. Carroll, 30 A.2d 
54, 129 N.J.Law 416, affirmed 33 A. 
2d 907, 130 N.J.Law 559, and fol¬ 
lowed in State v. Sabo, 33 A.2d 908, 
130 N.J.Law 561 and State v. Warn, 
33 A.2d 908, 130 N.J.Law 560- 
State v. O’Donnell, 200 A- 739— 
Levine v. State, 166 A. 300, 110 
N.J.Law 467. 

Ohio.—City of Cleveland Heights v. 
Christie, 190 NJE. 770, 128 Ohio St. 
297, certiorari denied Christie v. 
City of Cleveland Heights, 55 S.Ct 
86, 293 U.S. 574, 79 L.Ed. 672- 
City of Cincinnati v. Schill, 180 N. 
E. 545, 125 Ohio St. 57. 

Pa.—Commonwealth ex rel. Jenkins 
v. Costello, 14 A.2d 567, 141 Pa.Su- 
per. 183. 

18 C.J. p 1223 note 35. 

96. Pa.—Commonwealth v. Bostigal, 
29 PaJDist. & Co. 349, 85 Pittsh.Leg. 
J. 255, 51 York Leg.Rec. 47. 

18 C.J. p 1224 note 36. 

The words of the statute need not 
he expressly used where the com¬ 
plaint is otherwise sufficient to ap¬ 
prise accused of the specific charge 
against him. 

N.Y.—People v. Berman, 282 N.Y.S. 
484, 156 Misc. 463. 

97. Tex.—Foreman v. State, 20 S. 
W. 1109, 31 Tex.Cr. 477, disapprov¬ 
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ing obiter Elkins v. State, 9 S.W. 
491, 26 Tex.App. 220. 

18 C.J. p 1224 note 37. 

97.5 N.Y.—People v. Dioquardo, 104 
N.E.2d 881, 303 N.Y. 514. 

97.10 Minn.—State v. Reynolds, 66 
N.W.2d 886, 243 Minn. 196. 

98. III.—People v. Lee, 78 N.E.2d 
822, 334 IlLApp. 158. 

N.Y.—:People v. Mulvey, 135 N.Y.S.2d 
17, 206 Misc. 771. 

N.C.—State v. Hettrick, 35 S.E. 125, 
126 N.C. 977. 

18 C.J. p 1224 note 38. 

99. Ala.—Jackson v. State, 34 So. 
611, 137 Ala. 80. 

1. N.Y.—-People v. McCabe, 259 N. 
Y.S. 374, 144 Misc. 702. 

13 N.Y.—People v. Brossard, 33 N. 
Y.S.2d 369. 

3L10 U.S.—People v. Hussock, 23 N. 
Y.S.2d 520, certiorari denied 61 S. 
Ct. 733, 312 U.S. 659, 85 L.Ed. 1107. 
A complaint in the magistrates* 
court charging disorderly conduct 
need not state the particular offense 
with the exactness required of an 
indictment or information. 

N.Y.—People v. Hippie, 188 N.E. 725, 
263 N.Y. 242. 

2. N.C.—State v. Cainan, 94 N.C. 
880. 

3. N.C.—State v. Cainan, supra. 



§ 6 DISORDERLY CONDUCT 

Intent It Is not necessary, in general, to allege 
a willful or malicious intent, such intent being im¬ 
plied in the character of the offense. 4 Where, how¬ 
ever, an unlawful purpose is a statutory element of 
the offense, it must be alleged. 4 - 5 

Offensive language . Where the offense was com¬ 
mitted by the use of offensive language, the accusa¬ 
tion should set out the language used, 5 although it 
has been held under some statutes that it is suffi¬ 
cient to follow the language of the statute without 
setting out the particular words used. 6 

Persons disturbedannoyed, etc. The charge 
should allege facts showing that accused’s disor¬ 
derly conduct disturbed or annoyed, or was commit¬ 
ted in the presence of, the persons protected by the 
statute or ordinance. 7 Where the disorderly con¬ 
duct consists of offensive language used in refer¬ 
ence to, or in the presence of, a particular person, 
the name of such person should be alleged. 8 If the 
name of the person is unknown, that fact should be 
alleged. 9 

Place. Where the place of the commission of the 
disorderly conduct is made an element of the of¬ 
fense, it must be alleged that the acts were commit¬ 
ted in the kind of place designated by the statute, 10 
such as a public place. 11 

Breach of peace . Where an element of the offense 
is a breach of the peace, it should be alleged that the 
circumstances of the case were such as to occasion 
such a breach. 11 * 5 

Means . Where the disorderly conduct charged 
is the failure of a husband to provide for his family 
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according to his means, an allegation of facts per¬ 
taining to such means may be required. 11 - 10 

Absence of intoxication . Where disorderly con¬ 
duct consists of the uttering of offensive language 
by a person who is not under the influence of in¬ 
toxicating liquor, the absence of such influence 
should be alleged. 11 * 15 

Want of provocation . Where the offense consists 
in the use of the prescribed language without provo¬ 
cation, it is incumbent on the prosecution to allege 
lack of provocation. 12 

Second or subsequent offense. Where a convic¬ 
tion is sought as for a second or subsequent offense, 
the accusation must allege the prior convictions. 12 
An information for a subsequent offense, which 
charges the previous convictions for the same of¬ 
fense and gives the dates and before whom the con¬ 
victions were had, is sufficient. 14 

The description of the person accused should be 
set out in the charge with sufficient particularity. 15 

c. Issues, Proof, and Variance 

In a prosecution for disorderly conduct every essen¬ 
tial element of the offense must be proved; and a ma¬ 
terial variance between the proof and allegations of the 
charge is fatal. 

In a prosecution for disorderly conduct, every es¬ 
sential element of the offense must be proved, 16 and 
conversely, nonessential matters ordinarily need not 
be proved. 17 Usually it is sufficient to prove as 
much of the accusation as shows accused guilty of 
the offense charged. 18 


4. Vt.—State v. Archibald, 9 A. 362, 
59 Vt. 548 f 59 AulR. 755. 

45 N.J.—State v. Des Lauries, 64 
A.2d 481—State v. Hall, 52 A.2d 
845, 25 N.J.Misc. 381. 

& Miss.—Walton v. State, 8 So. 171, 
64 Miss. 207. 

N.J.—McCooey v. Megill, 51 A.2d 208, 
135 N.J.Law 217. 

18 CJT. p 1225 note 50. 

& Ala.—Weaver v. State, 79 Ala- 
279. 

N.C.—State v. Cainan, 94 N.C. 880. 
Ter.—Foreman v. State, 20 S.W. 1109, 
31 Tex.Gr. 477. 

18 C.J. p 1225 note 51. 

7. Ala.—Peters v. State, 51 So. 952, 
100 Ala. 35. 

18 C.J. p 1224 note 47. 
a Minn.—State v. Clarke, 17 N.W. 
344, 31 Minn. 207. 

a Minn.—State v. Clarke, supra. 

14 N.J.—O'Brien v. State, 135 A. 

789, fi NJT.Misc. 181. 

18 CUT. p 1224 note 45. 

11* NJ.—O'Brien v. State, supra. 


N.Y.—People v. Maher, 117 N.Y.S.2d 
634. 

18 C.J. p 1224 note 46. 

11.5 N.Y.—People v. Maher, supra. 
11.10 N.Y.—People v. Kastner, 91 N. 

Y.S.2d 345, 195 Misc. 374. 

11.15 N.J.—McCooey v. Megill, 51 
A.2d 208, 135 N.J.Law 217. 

12 . Ga.—Hardin v. State, 39 S.E. 
879, 114 Ga. 58. 

18 C.J. p 1225 note 52. 

13. Mich.—People v. Booth, 79 N.W. 
1100, 121 Mich. 131. 

14. Mich.—People v. Buck, 67 N.W. 
982, 109 Mich. 687. 

15. Naming accused only as "Mrs. 
O’Brien’ 7 is insufldcient. 

N.J.—O’Brien v. State, 135 A. 789, 5 
N.J.Misc. 181. 

ia Miss.—Culpepper v. City of 
Meridian, 86 So. 338, 123 Miss. 527. 
N.J.—State v. Brandon, 108 A.2d 207, 
32 N.J.Super. 269. 

Stromberg v. Judge of Court of 
Common Pleas of Camden County, 
193 A. 540, 118 N.J.Law 387—Le¬ 
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vine v. State, 166 A. 300, 110 N.J. 
Law 467. 

N.Y.—People v. Erickson, 28 N.E.2d 
381, 283 N.Y. 210, reargument de¬ 
nied 28* N.E.2d 979, 283 N.Y. 774. 

People v. Bailey, 273 N.Y.S. 785, 
152 Misc. 848. 

People v. Gilbert, 12 N.Y.S.2d 
632. 

18 C.J. p 1225 note 56. 

Failure to support family 
N.Y.—People ex rel. Ford v. Ford, 207 
N.YJ3. 245, 124 Misc. 19. 

17. N.Y.—People v. Sinclair, 149 N. 
Y.S. 54, 86 Misc. 426. 

18 C.J. p 1225 note 57. 

Failure to provide for wife 

Where charge is that defendant 
was a disorderly person because he 
neglected to provide for his wife ac¬ 
cording to his means, evidence need 
not show abandonment or a danger of 
wife becoming a public burden. 
N.Y.—People v. Ensser, 27 N.Y.S.2d 
12 . 

18. Mass.—Commonwealth v. Harris, 
101 Mass. 29. 
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DISORDERLY CONDUCT §§ 6-7 


On a joint indictment it is necessary to show that 
those accused committed the offense jointly . 19 

On a prosecution for disorderly conduct for telling 
fortunes, the crime is complete on proof by the 
prosecution that accused was a person pretending 
to tell fortunes, or where lost or stolen goods may be 
found , 19 * 5 

Evidence admissible under pleadings, While any 
competent evidence is admissible to establish any 
part of the charge, evidence as to matters which are 
not sufficiently pleaded cannot be submitted to the 
jury . 20 An allegation of an information has been 
held not to be available to supplement a deficiency 
of proof of another allegation, since it is not evi¬ 
dence . 20 * 5 

Variance. In general the proof must correspond 
to the allegations of the charge 21 or tend to support 
them , 22 and a variance as to a material matter is 
fatal . 23 Where a statute setting forth the offense 
of disorderly conduct is subdivided according to 
types of conduct, it has been held sufficient if proof 
is made of a violation of any subdivision of the stat¬ 
ute, regardless of which one is alleged in the com¬ 
plaint 23 * 5 In a prosecution for using obscene lan¬ 
guage in the presence of a female, proof of lan¬ 
guage substantially the same as that charged in the 
indictment is sufficient . 24 The fact that the evi¬ 
dence is also sufficient to warrant a conviction of 
a different offense does not constitute a variance . 25 


§ 7. Evidence 

a. In general 

b. Judicial notice 

c. Presumptions and burden of proof 

d. Admissibility 

e. Weight and sufficiency 

a. In General 

Testimony, In a prosecution for disorderly conduct, 
asserting an Invitation to sodomy, may be required to be 
subjected to the most careful scrutiny. 

It has been held that testimony asserting an invi¬ 
tation to sodomy must be subjected to the most care¬ 
ful scrutiny in a prosecution for disorderly con¬ 
duct . 25 * 50 

b. Judicial Notice 

Judicial notice will be taken of the fact that the 
offense of using offensive language Is more likely to be 
committed by men than women. 

It has been held that a court will take judicial 
notice of the fact that the offense of using abusive, 
insulting, or obscene language is more likely to be 
committed by men than by women . 26 

c. Presumptions and Burden of Proof 

In a prosecution for disorderly conduct, the burden 
is on the prosecution to prove all the essential elements 
of the offense, and on the accused to prove affirmative 
matters relied on as a defense. 

In a prosecution for disorderly conduct, the bur¬ 
den is on the prosecution to prove all the essential 
elements of the offense . 27 Thus, where a statute 
makes want of provocation an element of the of- 


In a prosecution for using offen¬ 
sive language the exact words charg¬ 
ed need not be proved if some of the 
words amounting to an indictable of¬ 
fense are proved as laid. 

Ga.—Peters v. State, 192 S.E. 84, 55 
GaApp. 870 —Sherrer v. State, 86 
S.E. 735, 17 Ga.App. 335. 

19. Ala.—Cox v. State, 76 Ala- 66. 
19.5 N.Y.—People v. Brossard, 33 

N.Y.S.2d 369. 

20. Evidence held admissible under 
pleadings 

(1) Where defendant was charged 
with having said 44 God damn all 
white people ought to he killed,” and 
“Damn you and your wife and chil¬ 
dren too,” permitting proof that on 
the occasion referred to in the indict¬ 
ment defendant said “You are a God 
damned lie," was not error. 

Ga.—Peters v. State, 192 S.E. 84, 55 
Ga.App. 870. 

(2) Evidence that during a dispute 
between complainant and defendant 
defendant pushed complainant was 
properly considered as part of the 
act complained of, although not spe¬ 
cifically alleged. 

27 C.J.S.—34 


N.Y.—People v. Tighe, 197 N.Y.S. 
506. 

20-5 N.Y.—People v. Rogers, 37 N. 
Y.S.2d 254. 

21. Ga.—Cleveland v. State, 95 S.E. 
540, 22 Ga.App. 124. 

N.C.—State v. Moore, 81 S.E. 693, 166 
N.C. 371. 

22. N.C.—State v. Moore, supra. 

23. Miss.—Quin v. State, 4 So. 548, 
65 Miss. 479. 

18 C.J. p 1225 note 64. 

Material variance 

Where the indictment charged the 
use of profane language in a public 
highway and the proof showed that 
the language was used at the resi¬ 
dence of accused, a considerable dis¬ 
tance from the highway. 

Miss.—Cleveland v. State* 92 So. 555, 
129 Hiss. 400. 

233 N.Y.—People v. Eunz, 128 N.Y. 
S.2d 157, 205 Misc. 316. 

People v. Yonko, 115 N.Y.S.2d 
560—People v. Hussock, 23 N.Y.S. 
2d 520, certiorari denied 61 S.Ct 
733, 312 U.S. 659, 85 D.Ed. 1107. 
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24. Ga.—Cleveland v. State* 95 S. 
E. 540, 22 Ga.App. 124. 

25. N.Y.—People v. Solomon, 109 
N.Y.S. 906, 125 App.Div. 429. 

25.50 D.CL—Kelly v. TJ. S.. 194 F.2d 
150, 90 U.S~App-D.C. 125. 

Testimony of single witness 
D.C.—Kelly v. U. S., supra. 

26. Ala.—Daley v. State, 69 So. 338, 
13 Ala.App. 310. 

27. N.J.—State v. Tracy, 102 A.2d 
52, 29 N.JF.Super, 145. 

N.Y.—People v. Fieri, 199 N.EL 495, 
269 N.Y. 315. 

People v. Bellows, 9 N.Y.S.2d 850, 
170 Misc. 66, reversed on other 
grounds 22 N.E.2d 238, 281 N.Y. 
67—People v. Trumble, 264 N.Y.S. 
576, 147 Misc. 727. 

People v. Humphrey, 111 N.Y.S. 
2d 450. 

Pa.—Commonwealth v. Clinton, 137 
A.2d 463, 391 Pa. 212. 

Commonwealth ▼. Moss, 9 Pa. 
Dist. & Co. 713, 40 York Deg.Rec. 
197. 

18 C.J. p 1226 note 75. 



§ 7 DISORDERLY CONDUCT 

fense, the burden is on the state to prove it, 25 but 
under such statute it is not necessary for the state 
to do more than show that there was not sufficient 
provocation. 2 ® Also, in a prosecution for failure to 
provide for his family according to his means, the 
means of accused is part of the prosecution’s 
case. 2 ®*® 

The burden is ordinarily on accused to prove any 
fact relied on by him as a defense, 30 as where on a 
prosecution for disorderly conduct under a city ordi¬ 
nance he relies on the fact that there is no such or¬ 
dinance. 31 The prosecution does not have the bur¬ 
den to disprove matters relied on as a defense. 31 - 5 

Presumptions . The usual rules as to presumptions 
in criminal cases considered in Criminal Law §§ 
579-599 apply in prosecutions for disorderly con¬ 
duct. Thus, where the conduct prohibited by a 
statute or ordinance is shown to have been volun¬ 
tarily done, the law will presume an unlawful or 
evil intent; 32 and, in a prosecution of employees of 
a detective agency for disorderly conduct, it will be 
presumed, in the absence of evidence, that the agen¬ 
cy is licensed. 33 However, where a specific intent 
to do an act is an element of an offense, it cannot 
be presumed from the commission of the overt act, 
even though the overt act is committed with a gen¬ 
eral wrongful intent. 33 * 5 

In order to expedite the presentation of the case 
by the prosecution some statutes relating to dis¬ 
orderly conduct expressly create certain presump¬ 
tions of fact. 34 Where a statutory presumption is 
raised as to a fact, and sufficient evidence is ad- 
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duced so that reasonable men may honestly differ as 
to whether or not the fact exists, the presumption 
ceases to exist. 34 - 5 Under some statutory provi¬ 
sions, which have been held valid, 35 the fact that ac¬ 
cused is engaged in an illegal occupation or bears 
an evil reputation and is found consorting with 
criminals is prima facie evidence that such consort¬ 
ing was done with an intent to provoke a breach of 
the peace 36 and for an unlawful purpose. 37 A stat¬ 
utory provision making the failure to give a good 
account of oneself prima facie evidence that ac¬ 
cused is in the jurisdiction for an unlawful purpose 
creates a rebuttable, 37 - 5 and not a conclusive, 3T * 10 
presumption of that fact. A provision making proof 
of recent reputation for engaging in an illegal oc¬ 
cupation prima facie evidence of being engaged in 
an illegal occupation within the meaning of a stat¬ 
ute providing for the punishment of persons so en¬ 
gaged, however, has been held void. 38 

d. Admissibility 

In a prosecution for disorderly conduct, any com¬ 
petent and material evidence tending to prove the charge 
or the defense is admissible. 

The general rule in prosecutions for disorderly 
conduct is that any competent and material evi¬ 
dence of the acts and conduct of accused tending to 
establish the charge is admissible, 39 such as evi¬ 
dence to show the identity of the offender, 40 the dis¬ 
turbance or annoyance caused, 41 and the language 
used. 42 Evidence of matters constituting part of 
the res gestae likewise is admissible. 43 On the other 
hand, incompetent, immaterial, and irrelevant evi¬ 
dence is inadmissible. 44 On behalf of accused, un- 


28. Ga.—Headers v. State, 22 S.E. 

527, 96 Ga. 299. 

18 C.J. p 1226 note 76. 

29- Ga.—Ogletree v. State, 88 S.E. 
751, 18 Ga.App. 41. 

29-5 N.Y.—People v. Rogers, 37 N. 
Y.S.2d 254. 

30. Ga.—Fountain v. Fitzgerald, 58 
S.E. 1129, 2 Ga.App. 713. 

N.Y.—People on Complaint of Erau- 
ru v. Rosenberg, 159 N.Y.S.2d 912, 
6 Misc.2d 529. 

31. Ga.—Fountain v. Fitzgerald, 5S 
S.E. 1129, 2 Ga.App. 713. 

31-5 N.Y.—People v. Brossard, 33 N. 
Y.S.2d 369. 

32. Ala.—Mullens v. State, 2 So. 481, 
82 Ala. 42, 60 Am.R. 731. 

33. N.Y.—People v. Claris, 164 N. 
Y.S. 137. 

33 JS Me.—State v. Wagner, 44 A.2d 
821, 141 Me. 403. 

34. N.Y.—City of New York v. Kai¬ 
ser, 210 N.Y.S. 598, 125 Misc. 637. 

9 4-5 N.J.—State v. Catalano, 104 A. 
2d 705, 30 N.J.Super. 343. 


35. N.Y.—People v. Fieri, 199 N.E. 
495, 269 N.Y. 315. 

People v. Berman, 282 N.Y.S. 484, 
156 Misc. 463. 

3S. N.Y.—People v. Fieri, 199 N.E. 
495, 269 N.Y. 315. 

37. N.Y.—People v. Fieri, supra. 

37.5 N.J.—State v. Hall, 52 A.2d 
845, 25 N.J.Misc. 381. 

37.10 N.J.—State v. Hall, supra. 

38. Mich.—People v. Licavoli, 250 
N.W. 520, 264 Mich. 643. 

39. N.J.—Levine v. State, 160 A. 
820, 10 N.J.Misc. 840, affirmed 166 
A. 300, 110 N.J.Law 467. 

18 C.J. p 1226 note 80. 

40. Mich.—Grand Rapids v. Wil¬ 
liams, 70 N.W. 547, 112 Mich. 247, 
67 Am.S.R. 396, 36 L.R.A. 137. 

18 C.J. p 1226 note 81. 

41. Tex.—Keller v. State, 8 S.W. 275, 
25 Tex.App. 325. 

42. Ala.—Jackson v. State, 34 So. 
611, 137 Ala. 80. 
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43. Ga.—Holcombe v. State, 62 S. 
E. 647, 5 Ga.App. 47. 

Tex.—Watson v. State, Cr., 50 S.W. 
340. 

18 C.J. p 1226 note 85. 

44. N.J.—State v. Burkitt, 200 A. 
1005, 120 N.J.Law 393. 

N.Y.—People v. Gilbert, 12 N.Y.S.2d 
632. 

18 C.J. p 1226 notes 86, 87. 

Particular evidence held inadmis¬ 
sible in a trial for using offensive 
language in the presence of a fe¬ 
male: 

(1) Evidence as to prosecutrix' 
pregnancy. 

Ala.—Gladney v. State, 140 So. 176, 
25 Ala.App. 25. 

(2) Evidence as to whether pros¬ 
ecutrix had had sexual intercourse 
with accused. 

Ala.—Wainw right v. State, 109 So. 
288, 21 Ala.App. 455. 

(3) Evidence as to other particu¬ 
lar matters. 

Ala.—Nicholson v. State, 43 So. 365, 
150 Ala. 80. 

18 C.J. p 1226 note 87 Ca] (2). 



27 C.J.S. 

der the general rules of criminal law, any com¬ 
petent and relevant evidence tending to establish 
his defense is admissible, 45 as is evidence of any 
relevant fact which tends to show the improbability 
or falsity of the testimony introduced at the trial 
bv the prosecution. 46 

Negative evidence. A witness may testify that 
he was present on the occasion on which it was al¬ 
leged that the offense occurred, and was near 
enough to hear what was said by the parties, and 
did not hear the language imputed to accused. 47 
Similarly, testimony that certain individuals were 
not disturbed by the noise alleged is admissible for 
the purpose of weakening the force of prosecutor’s 
testimony as to the offensive character of the 
noise. 48 


DISORDERLY CONDUCT § 7 

Mitigating or aggravating circumstances. Under 
some of the statutes, in a prosecution for disorder¬ 
ly conduct, evidence is admissible in mitigation 40 
or aggravation 50 of the offense, 

e. Weight and Sufficiency 

The prosecution must prove every material allegation 
of an accusation of disorderly conduct beyond a reason¬ 
able doubt. 

The general rule is that, in order for the evidence 
to be sufficient to warrant a conviction for disor¬ 
derly conduct, it must establish every material alle¬ 
gation of the accusation beyond a reasonable 
doubt 51 Particular evidence in prosecutions for 
disorderly conduct has been held sufficient 51 * 5 or 
insufficient 51 * 10 to sustain a conviction of disorderly 


45 . Ga.—Ogletree v. State, 88 S.E. 
751, 18 Ga.App. 41. 

46. Ga.—Ogletree v. State, 88 S.E. 
751, 18 Ga.App. 41. 

18 C.J. P 1226 note 89. 

47 . Ala.—Cox v. State, 76 Ala. 66 . 

48. Mo.—St. Charles v. Meyer, 58 
Mo. 86 —State v. Fogerson, 29 Mo. 
416. 

49. Ala.—Wainwright v. State, 109 

So. 288, 21 Ala.App. 455. 

IS C.J. p 1227 note 95. 

Admissible evidence 

In a prosecution for using abu¬ 
sive language in the presence of a 
female, evidence is admissible that 
she was accustomed to use similar 
language. 

Ala.—Golson v. State, 5 So. 799, 86 
Ala. 601. 

Pilgrim v. State, 186 So. 184, 28 
Ala.App. 383, certiorari denied 186 
So. 1S5, 237 Ala. 261. 

50. N.Y.—People v. Mansi, 113 NT. 
Y.S. 866 , 129 App.Div. 386. 

IS C.J. p 1227 note 96. 

51. X.J.—Corpus Juris Secruxdum 
cited in State v. Catalano, 104 A. 
2d 705, 707, 30 N.J.Super. 343— 
State v. Brescia, 90 A.2d 756, 21 
N.J.Super. 102. 

State v. Hall, 52 A.2d 845, 25 N. 
J.Misc. 381. 

N.Y.—People v. Strong, 63 N.E.2d 
119, 294 N.Y. 930. 

People v. Melvin, 16 N.Y.S.2d 
984, 172 Misc. 1038—People v. 

Wasealeaw, 273 N.Y.S. 1001, 152 
Misc. 400. 

People v. Gilbert, 12 N.Y.S.2d 
632—People v. Swasey, 180 N.Y.S. 
629. 

Pa.—Commonwealth v. Moss, 9 Pa. 
Dist. & Co. 713, 40 York Leg.Rec. 
197. 

18 C.J. p 1227 note 97, p 1228 note 8 . 

Evidence of bad faith of person 
telling fortunes as part of religious 
practice must be clear. 


N.Y.—People, on Complaint of Mirs- 
berger v. Miller, 46 N.Y.S.2d 206. 

Benefit of doubt 

Every element of doubt must be 
resolved in favor of accused. 

Pa.—Commonwealth v. Wysocki, 2 
Pa.Dist. & Co.2d 334. 

Use of assumed name does not 
necessarily point to accused’s guilt. 
N.Y.—People v. Wasealeaw, 273 N. 
Y.S. 1001, 152 Misc. 400. 

“Finding’ of guilt must be based 
upon logical inference from the cir¬ 
cumstances of the case.” 

N.Y.—People v. Nixson, 161 N.E. 
463, 466, 248 N.Y. 182. 

51.5 Cal.—People v. Vaughan, 150 
P.2d 964, 65 CA_2d Supp. 844. 

Ga.—Austin v. City of Atlanta, 53 S. 
E.2d 219, 79 Ga.App. 198—Bennett 
v. City of Dalton, 25 S.E.2d 726, 69 
Ga.App. 438, appeal dismissed 64 
S.Ct. 197, 320 U.S. 712, 88 L.Ed. 
418—Nobles v. City of Savannah, 
148 S.E. 612, 39 Ga.App. 814. 

Ill.—City of Chicago v. Corney, 142 
N.E.2d 160, 13 Ill.App.2d 396- 

People v. McGarvey, 124 N.E.2d 
898, 5 Ill.App.2d 414. 

Ind.—Romary v. State, 64 N.E.2d 22, 
223 Ind. 667. 

Minn.—State v. Birdseye, 269 N.W. 
459, 198 Minn. 231—State v. Da¬ 
vis, 267 N.W. 210, 197 Minn. 381 
—State v. Boell, 249 N.W. 569, 189 
Minn. 409. 

N.Y.—People v. Feiner, 91 N.E.2d 
316, 300 N.Y. 391, affirmed 71 S. 
Ct. 303, 340 U.S. 315, 95 L.Ed. 295. 

People on Complaint of Du Bois 
V. Thorpe, 101 N.Y.S.2d 986, 198 
Misc. 462—People v. Sheehan, 255 
N.Y.S. 347, 142 Misc. 679. 

People v. Kovalchuk, 68 N.Y.S.2d 
165—People v. Frink, 68 N.Y.S.2d 
103 —People v. Pesce, 59 N.Y.S.2d 
315—People, on Inf. of Planczun- 
as, v. De Stefanis, 34 N.Y.S.2d 52. 
Okl.—Pyle v. State, 296 P. 761, 50 
OkLCr. 152. 


Pa.—Commonwealth ex rel. Jenkins 
v. Costello, 14 A-2d 567, 141 Pa. 
Super. 183—Commonwealth v. Ga- 
brow, 97 Pa.Super. 459—Common¬ 
wealth v. Cooper, 95 Pa.Super. 382. 

Commonwealth v. Schwartz, 83 
Pa.Dist. & Co. 319, 68 Montg.Co. 
241—Commonwealth v. Palms, 42 
Pa.Dist. & Co. 321, 33 Berks Co. 
317, 33 Mun.L.R. 126. 

18 C.J. p 1227 note 97 [a]. 

Two separate and distinct offenses 
Evidence that intoxicated accused 
committed acts constituting disor¬ 
derly conduct at one address and 
two or three hours later, he, still 
intoxicated, committed other acts 
constituting disorderly conduct at 
another address, authorized finding 
that there were two separate and 
distinct offenses of disorderly con¬ 
duct committed, and authorized con¬ 
viction of both offenses. 

Ga.—Crumley v. City of Atlanta, 22 
S.E.2d 181, 68 Ga-App. 69. 

51.10 Ga.—Vaughner v. City of At¬ 
lanta, 16 S.E.2d 439, 65 Ga.App. 
751—Kenney v. Mayor, etc., of Sa¬ 
vannah, 178 S.E. 317, 50 Ga.App. 
425—Alderman v. City of Valdos¬ 
ta, 148 S.E. 169, 39 Ga.App. 634. 
Ill.—City of Chicago v. Corney, 142 
N.E.2d 160, 13 Ill.App.2d 396- 

People v. Perrett, 107 N.E.2d 56, 
347 ULApp. 558. 

Minn.—State v. Korich, 17 N.W.2d 
497, 219 Minn. 269—State v. Yates, 
197 N.W. 488, 158 Minn. 346. 

N.X—Bower v. State* 53 A 2 d 357, 
135 N.J.Law 564. 

N.Y.—People v. Nixson, 161 N.E. 
463, 248 N.Y. 182. 

People v. Levy, 174 N.Y.S. 534, 
186 App.Div. 444, 37 N.Y.Cr. 390. 

People v. Tinston, 163 N.Y.S. 
2d 554, 6 Misc.2d 485—People v. 
Gilinsky, 113 N.Y.S.2d 861, 203 

Misc. 46—People v. Lo Vecchio, 
56 N.Y.S.2d 354, 185 Misc. 197- 
People v. Sternberg, 254 N.Y.S 
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§ 7 DISORDERLY CONDUCT 

conduct in general, sufficient 51 - 15 or insufficient 01 - 20 
to sustain a conviction for being a disorderly per¬ 
son, to warrant a conviction of particular disorderly 
acts, 51 - 25 and to show other matters. 51 - 30 


27 C.J.S. 

The rule requiring the evidence to establish every 
material allegation of an accusation beyond a rea¬ 
sonable doubt applies to the proof as to the identity 
j of accused, 52 intent, where it is an element, 52 -® ac _ 


488, 142 Misc. 602—People v. Wick¬ 
er, 246 N.Y.S. 708, 140 Misc. 388. 

People v. Dalton, 121 N.Y.S-2d 
915 —people on Complaint of Sulli¬ 
van v. Strauss. 114 N.Y.S.2d 322- 
People v. Garvey, 79 N.Y.S.2d 456 
—People v. Levner, 30 N.*Y.S.2d 
487—People v. De Cecca, 29 N.Y. 
S.2d 524—People v. Douglas, 29 X. 
Y.S.2d 206—People v. Gold, 199 X. 
Y.S. 414—People v. Tighe, 197 X. 
Y.S. 506. 

People v. Miller, 196 X.Y.S. 
904. 40 X.Y.Cr. 188. 

Pa.—Commonwealth v. Wysocki, 2 
Pa.D»st. & Co. 2d 334—Common¬ 
wealth v. Chalmers, 76 Fa.Dist. & 
Co. 218—Commonwealth ex rel. v. 
Scavo, 51 Fa.Dist. & Co. 459, 35 
Mun.LuR. 62, 91 Pittsb.Leg.J. 394, 
57 York Leg.Rec. 104—Common¬ 
wealth v. Brewer, 19 Fa.Dist. & 
Co. 55. 80 Pittsb.L«eg.J. 450. 

18 C.J. p 1227 note 97 £bj. 

51.15 X.J.—State v. Carroll, 30 A. 2 d 
54, 129 N.J.Law 416. affirmed 33 
A.2d 907, 130 N.J.Law 559 and fol¬ 
lowed in State v. Sabo, 33 A2d 908, 
130 N.J.Law 561 and State v. Warn, 
33 A.2d 908, 130 N.J.Law 560—Mc- 
Neilly v. State, 195 A. 725, 119 N.J. 
Law 237—Levine v. State, 166 A. 
300, 110 N.J.Law 467—Rothman v. 
State, 130 A. 888 , 102 N.J.Law 43. 

State v. Hall, 52 A.2d 845, 25 N. 
J.Misc. 381—Goodman v. Eggers, 
168 A 317, 11 N.J,Misc. 811, af¬ 
firmed 172 A 566, 113 N.J.Law 33 
—Wasserman v. State, 130 A 889, 
3 N.J.Misc. 1151, affirmed 134 A. 
664, 103 N.J.Law 128. 

N.Y.—People v. Napolitano, 20 N.Y. 
S.2d 972—People v. Marciano, 17 N. 
Y.S.2d 722. 

5L20 N.J.—State v. Brandon, 108 A 
2d 207, 32 N.J.Super. 269—State v. 
Catalano, 104 A 2 d 705, 30 N.J.Su- 
per. 343—State v. Brescia, 90 A. 2 d 
756, 21 N.J.Super. 102. 

N.Y.—People v. Erickson, 28 N.E.2d 
381, 283 N.Y. 210, reargument de¬ 
nied 28 N.E.2d 979, 283 N.Y. 774. 

Geier v. State, 170 A 635, 12 N. 
J.Misc. 172. 

51.25 Evidence held sufficient 

(1) Consorting with criminals. 
N.Y.—People v. Berman, 282 N.Y.S. 
484, 156 Misc. 463. 

<2) Eavesdropping or being a 
Peeping Tom. 

G&.—Butts v. State, App., 103 S.E. 2 d 
450—Reed v. State, 21 S.E.2d 913, 
68 Ga-App. 15—Hosely v. State, 
166 S.E 455, 46 Ga.App. 44. 

<3) Engaging in illegal occupation. 
N.Y.—People v. Lembo, 8 N.Y.S. 2 d 
744. 


(4) Fortune telling. 

X.Y.—People on Complaint of Emuru 
v. Rosenberg, 159 X.Y.S.Sd 912, 6 
Misc.2d 529—People v. Plaskett, 13 
X.Y.S.2d 6S2, 171 Misc. 563. 

People v. Brossard, 33 X.Y.S.2d 
369. 

(5) Indecent exposure. 

Minn.—State v. Mitchell, 290 N.W. 
222, 207 Minn. 55. 

R.I.—State v. Supers, 75 A2d 27, 77 

R. I. 251. 

( 6 ) Loitering on street. 

Vt.—State v. Jasmin, 168 A 545, 105 
Vt. 531. 

(7) Loitering or prowling around 
dwelling house. 

Pa.—Commonwealth v. De Wan, 124 
A2d 139, 181 Pa.Super. 203. 

< 8 ) Picketing. 

Wis.—Teske v. State, 41 N.W.2d 642, 
256 Wis. 440. 

(9) Soliciting for lewd and immor¬ 
al purpose. 

D.C.—Bicksler v. TJ. S., Mun.App., 90 
A2d 233—King v. U. S., Mun.App., 
90 A 2d 229 —Brenke v. U. S., Mun. 
App., 78 A.2d 677. 

(10) Throwing missile in public 
place. 

Okl.—Stogsdill v. State, 233 P.2d 321, 
94 Okl.Cr. 235. 

Evidence held insufficient 

(1) Consorting with criminals. 
N.Y.—People v. Pieri, 199 N.E. 495 

269 N.Y. 315. 

People v. Campbell, 273 N.Y.S. 
786, 152 Misc. 438—People v. Green¬ 
berg, 255 N.Y.S. 346, 142 Misc. 680. 

(2) Fortune telling. 

Pa.—Commonwealth v. Blair, 92 Pa. 
Super. 169. 

(3) Peeping into windows of an¬ 
other. 

Miss.—Phillips v. City of Aberdeen, 
196 So. 632, 188 Miss. 837. 

(4) Placing a hand in the proxim¬ 
ity of another’s pocket. 

N.Y.—People v. Wasealeaw, 273 N.Y. 

S. 1001, 152 Misc. 400—People v. 
Albo, 250 N.Y.S. 167, 139 Misc. 852. 

(5) Pushing and jostling another. 
N.Y.—People v. Albo, supra. 

( 6 ) Soliciting for lewd and im¬ 
moral purpose. 

D.C.—Kelly v. U. S., 194 F.2d 150, 90 
U.S.App.D.C. 125. 

(7) Failing to give a good account 
of oneself. 

N.J.—Bower v. State, 53 A2d 357, 135 
N.J.Law 564. 

( 8 ) Failure to keep children in 
regular attendance at school. 

N.J.—In re Latrecchia, 26 A.2d 881, 
128 N.J.Law 472. 
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(9) Loitering for immoral purpos¬ 
es. 

N.Y.—People v. Humphrey, 111 XT 
S.2d 450. 

(10) Willfully, wantonly, and mali¬ 
ciously vexing another. 

Me.—State v. Wagner, 44 A.2d 8°1 
141 Me. 403. 

(11) Loitering or prowling around 
a dwelling house. 

Pa.—Commonwealth v. Clinton, 137 
A.2d 463, 391 Pa. 212. 

51.30 Evidence held sufficient 

(1) To make out a prima facie case 
of disorderly conduct. 

X.Y.—People v. Berman, 282 N.Y.S 
484, 156 Misc. 463. 

(2) To show that accused did not 
act in good faith in pretending to 
tell a fortune. 

N.Y.—People v. Plaskett, 13 N.Y.S. 
2 d 682, 171 Misc. 563. 

(3) To show that policeman 
not acted capriciously or unreason¬ 
ably in ordering accused to move on. 
N.Y.—People, on Complaint of Whe¬ 
lan, v. Friedman, 14 N.Y.S.2d 389. 

(4) To sustain contention that 
those accused were loitering. 

N.Y.—People on Complaint of Sulli¬ 
van v. Strauss, 114 N.Y.S.2d 322. 

(5) To show that police had placed 
accused’s friend under arrest and 
had told him in hearing of accused 
that they were police. 

N.J.—State v. Ronnie, 125 A2d 163, 
41 N.J.Super. 339. 

Evidence held insufficient 

(1) To show conclusively, in a 
prosecution for fortune telling, that 
the practice of spiritualistic commu¬ 
nication is a religious exercise. 

Okl.—McMasters v. State, 207 P. 566, 

21 Okl.Cr. 318, 29 A.L.R. 292. 

(2) To show that notice forbidding 
trespassing was posted. 

N.J.—State v. Terwilliger, 139 A 2 d 
454, 49 N.J.Super. 149. 

(3) To show that picket’s placard 
contained misrepresentations. 

N.Y.—People v. Mimms, 80 N.Y.S.2d 

274, 191 Misc. 1008. 

52. Minn.—State v. Mitchell, 290 N. 

W. 222 , 207 Minn. 55. 

18 C.J. p 1227 note 98. 

52.5 Me.—State v. Wagner, 44 A2d 
821, 141 Me. 403. 

Evidence held insufficient to show 
an intent to provoke a breach of 
peace. 

N.Y.—People v. Montgomery, 17 N. 
Y.S.2d 71. 
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cused’s connection with the offense, 53 and the place 
where the disorderly conduct was committed; 54 to 
show the corpus delicti of the crime; 54 - 5 and to 
show the prohibited effect of disorderly conduct 55 
The general rule that the evidence must establish 
the material allegations of an accusation beyond a 
reasonable doubt applies to the proof to show the 
use of offensive language 56 in or near a dwelling 57 
or private house, 53 or in the presence of a female 59 
when accused knew or should have known of her 
presence; 60 and to show want of provocation. 61 

The testimony of one witness may be sufficient 
to prove the offense without corroboration. 62 How¬ 
ever, in a prosecution for soliciting for a lewd and 
immoral purpose, corroboration of the circumstances 
surrounding the parties at the time of the offense 
may be required. 62 * 5 


DISORDERLY CONDUCT § 7 

Evidence of defendant’s honorable discharge from 
the armed services does not constitute such evi¬ 
dence of good character as to require an acquittal 
of a charge of soliciting for a lewd and immoral 
purpose as a matter of law. 62 * 10 

It has been held that to sustain a conviction for 
causing a crowd to collect there must be some evi¬ 
dence that the number of people collected was suf¬ 
ficient to constitute a crowd. 62 * 15 

Failure to support family . In a prosecution 
against a husband or father for being a disorderly 
person in failing to support his family, the evidence, 
in order to warrant or sustain a conviction, must 
clearly establish all the essential elements of the of¬ 
fense 63 beyond a reasonable doubt. 64 In a prosecu¬ 
tion on a specific ground of neglect to provide for 


53. N.Y.—People v. Markowitz, 104 
N.Y.S. 872, 119 App.Div. 841, af¬ 
firmed 82 N.E. 1130, 189 N.Y. 562. 

18 C.J. p 1227 note 99. 

Evidence field sufficient 
N.Y.—People v. Pleasant, 122 N.Y.S. 
2d 141. 

54. N.Y.—People v. Trumble, 264 N. 
Y.S. 576, 147 Misc. 727. 

18 C.J. p 1227 note 1. 

54.5 Evidence field sufficient to es¬ 
tablish corpus delicti of crime of 
maliciously loitering 1 or prowling 
around a dwelling house in night¬ 
time. 

Fa.—Commonwealth v. De Wan, 124 
A.2d 139, 181 Pa.Super. 203. 

55 . N.Y.—People v. Montgomery, 17 
N.Y.S.2d 71. 

18 C.J. p 1227 note 2 . 

Evidence held sufficient: 

(1) To show that the conduct 
tended to a breach of the peace in 
general. 

N.Y.—People v. Yergan, 299 N.Y.S. 
248, 164 Misc. 83—People v. Leben- 
sart, 259 N.Y.S. 309, 144 Misc. 671. 

People v. Ripke, 115 N.Y.S.2d 
590. 

( 2 ) To show disturbance of peace. 
Cal.—People v. Vaughan, 150 P. 2 d 

964, 65 C.A.2d Supp. 844. 

Pa.—Commonwealth v. Brenneman, 
92 A.2d 894, 172 Fa.Super. 198. 

(3) Evidence that accused used 
abusive language over telephone and 
threatened to slash complainant up 
warranted finding that accused's con¬ 
duct tended to provoke a breach of 
the peace. 

N.Y.—:People v. Daly, 276 N.Y.S. 583, 
154 Misc. 149. 

Pxima fade case 

Showing that acts interfered or 
tended to interfere with another 
makes prima facie case of conduct 
tending to a breach of the peace. 
N.Y.—People v. Yergan, 299 N.Y.S. 
248, 164 Misc. 83. 


56. N.Y.—People v. Swasey, 180 N.Y. 
S. 629. 

18 C.J. p 1227 note 3. 

Evidence held sufficient 

(1) In general. 

Ga—Lyons v. State, 95 S.E.2d 478, 
94 Ga.App. 570. 

N.J.—State v. Taylor, 118 A.2d 36, 38 
N.J.Super. 6. 

(2) Evidence that accused called 
complainant “a dirty dog” authorized 
a conviction for disorderly conduct. 
N.Y.—People v. Rutchik, 198 N.Y.S. 

85. 

(3) In prosecution for uttering of¬ 
fensive language in a public place, 
testimony of three witnesses was 
sufficient to sustain conviction, not¬ 
withstanding one had been sentenced 
to county jail three times and anoth¬ 
er had had an altercation with ac¬ 
cused. 

N.J.—State v. O’Donnell, 200 A. 739. 

(4) Evidence that taxicab driver j 
made certain suggestions to female j 
passenger and repeated suggestions 
both en route and on reaching des¬ 
tination justified finding that such 
remarks were “indecent” and “ob¬ 
scene” within statute. 

D.C.—Morris v. District of Colum¬ 
bia, Mun.App., 31 A.2d 652. 

57. Ala.—Mullens v. State, 2 So. 481, 
82 Ala. 42, 60 Am.R. 731. 

18 CJT. p 1227 note 4. 

58. Tex.—Mclver v. State, 40 S.W. 
1083, 34 Tex.Cr. 214. 

59- Ala.—Yarbrough v. State, 101 So. 

321, 20 AlaApp. 250. 

18 C.J. p 1227 note 6. 

Evidence held sufficient to sustain 
conviction. 

Ala—Bufford v. State, 175 So. 829, 27 
AlaApp. 49L 

Ga.—Lyons v. State, 95 S.E.2d 478, 
94 GaApp. 570—Peters v. State, 192 
S.E. 84, §5 Ga.App. 870. 
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GO. Evidence held insufficient to au¬ 
thorize finding that, when accused 
used the offensive language, he knew 
that a female was within hearing. 
Ga.—Parks v. State, 36 S.E. 73, 110 
Ga. 761. 

Futch v. State, 139 S.E. 109, 37 
Ga.App. 116. 

Gl- Ga.—Hardin v. State, 39 S.E. 
879, 114 Ga. 58. 

62. D.C.—Brenke v. U. S., Mun.App., 
78 A 2d 677. 

Puerto Rico.—People v. MassO, 18 
Puerto Rico 523. 

62-5 D.C.—Kelly v. TJ. S., 194 F.2d 

150, 90 U.S.App.D.C. 125. 

62.10 D.C.—Brenke v. IT. S. f Mun. 
App., 78 A.2d 677 

62.15 N.Y.—People v. Kieran, 26 N. 
Y.S. 2d 291. 

63. N.Y.—City of New York v. Kai¬ 
ser, 210 N.Y.S. 598, 125 Misc. 637- 
People v. Meyer, 207 N.Y.S. 741, 
124 Misc. 285. 

People on Information of Pryor 
v. Pryor, 119 N.Y.S.2d 315. 
Particular elements 
Essential elements include ability 
of husband to provide, and need of 
wife for support. 

N.Y.—People on Information of Pry¬ 
or v. Pryor, supra. 

Proof of need 

To prove wife’s need for support, 
she need not prove that she is likely 
to become a public charge or is liv¬ 
ing just above borderline of destitu¬ 
tion, but evidence of her need for 
medical care and other needy cir¬ 
cumstances which cannot possibly be 
covered by her independent income 
is sufficient. 

N.Y.—People on Information of Pry¬ 
or v. Pryor, supra. 

64. N.Y.—People v. McAdam, 299 
N.Y.S. 693, 164 Misc. 800. 

People on Information of Pryor 
V. Pryor, 119 N.Y.S.2d 315. 



§§ 7-8 DISORDERLY CONDUCT 

a family according to one’s means, such neglect 
must he proved beyond a reasonable doubt, 64 - 5 and 
when so proved, is sufficient to sustain a conviction 
for that offense. 64 - 10 Furthermore, it may not be 
necessary in such a prosecution to prove aban- 
donment, 64 * 15 or that a family is in danger of be¬ 
coming a public charge. 64 - 20 

§ 8. Trial 

a. In general 

b. Questions of law and fact 

c. Instructions 

d. Verdict 

a. I& General 

The magistrate has a wide discretion in determining 
and disposing of prosecutions for disorderly conduct. 
Where specific acts of misconduct have been proved, the 
prosecution cannot be compelled to elect on which it 
will ask a conviction. 

In the determination and disposition of prosecu¬ 
tions for disorderly conduct a wide discretion is 
vested in the magistrate under some statutes. 65 In 
a prosecution for disorderly conduct by telling for¬ 
tunes, under a statute exempting persons telling for¬ 
tunes as part of a religious practice, where the pros¬ 
ecution concedes that an organization is a religious 
corporation under state law, that accused is a min- 
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ister thereof, and that accused is a person of good 
moral character, the only issue to be tried is the 
good faith of accused in telling fortunes as part of 
a religious practice. 65 - 5 

Election by prosecution . Where specific acts of 
disorderly conduct have been proved, the prosecu¬ 
tion cannot be compelled to elect on which it will 
ask a conviction. 66 

b. Questions of Law and Fact 

In prosecutions for disorderly conduct, questions of 
law are for the court and questions of fact are for the 
Jury. 

The general rule that questions of law are for 
the court and questions of fact are for the jury ap¬ 
plies in a prosecution for disorderly conduct. So, 
the question whether the particular act complained 
of is comprehended within the expression “disor¬ 
derly conduct” is for the court. 67 Where the facts 
are undisputed or admitted, there is usually no ques¬ 
tion for the jury to pass on. 68 On the other hand, 
where the facts are not admitted or are in dispute, 
the questions of fact are for the jury under proper 
instructions from the court, 69 or for the trial court 
where the case is tried without a jury. 69 * 5 So, it is 
ordinarily for the jury to determine from the evi¬ 
dence whether or not the language imputed to ac¬ 
cused was of the character alleged, 70 or his acts or 


Evidence held sufficient 

(1) To warrant or sustain convic¬ 
tion. 

X.Y.—People v. Schenk el, 179 N.E. 
474, 258 N.Y. 224. 

City of New York v. Gatke, 255 
N.Y.S. 230, 142 Misc. 564—People 
ex rel. Case v. Case, 245 N.Y.S. 
559, 138 Misc. 131. 

People v. Hall, 49 N.Y.S.2d 309 
—People v. Ensser, 27 N.Y.S. 2d 12 
—City of New York ex rel. De 
Stefano v. Be Stefano, 196 N.Y.S. 
482. 

(2) To show that wife was unable 
to support herself and in danger of 
becoming a public charge. 

N.Y.—City of New York v. Cohen, 
256 N.Y.S. 155, 143 Misc. 27, af¬ 
firmed 182 N.E. 217, 259 N.Y. 645. 

Evidence held insufficient 

(1) To warrant or sustain convic¬ 
tion. 

N.Y.—People v. Meyer, 207 N.Y.S. 
741, 124 Misc. 285. 

People on Information of Pryor 
v. Pryor, 119 N.Y.S.2d 315—People 
v. Rogers, 37 N.Y.S.2d 254—People 
v. Pollock, 198 N.Y.S. 569. 

(2) To show wife was without 
means or ability to support herself. 
N.Y.—City of New York v. Kaiser, 

210 N.Y.S. 598, 125 Misc. 637. 

(3) To show unfaithfulness of 
wife. 

NX—People v. Hall, 49 N.Y.S.2d 309. 


Status of wife as public charge 
Proof that wife was destitute and 
was being provided for by charity es¬ 
tablished that she was a public 
charge. 

N.Y.—People v. Hall, supra. 

64.5 N.Y.—People v. McAdam, 299 
N.Y.S. 603, 164 Misc. 800. 

64.10 N.Y.—People v. Chlebowy, 78 
N.Y.S.2d 596, 191 Misc. 768. 

People on Information of Pryor 
v. Pryor, 119 N.Y.S.2d 315. 

64.15 N.Y.—People v. Hosier, 70 N. 
Y.S.2d 485, 1S8 Misc. 474, affirmed 
100 N.E.2d 57, 296 N.Y. 868. 

People v. Ensser, 27 N.Y.S.2d 

12 . 

64.20 In New York 

(1) Rule of text has been followed. 
N.Y.—:People v. Chlebowy, 78 N.Y.S. 

2d 596, 191 Misc. 768—People v. 
Hosier, 70 N.Y.S.2d 485, 188 Misc. 
474, affirmed 100 N.E.2d 57, 296 N. 
Y. 868. 

People on Information of Pryor 
v. Pryor, 119 N.Y.S.2d 315—People 
v. Ensser, 27 N.Y.S.2d 12. 

(2) There is, however, a decision i 
to contrary effect. 

N.Y.—People v. McAdam, 299 N.Y. 

S. 603, 164 Misc. 800. 

65. N.Y.—People v. Lembo, 8 N.Y. 
S.2d 744. 

65.5 N.Y.—People, on Complaint of 
Mirsberger v. Miller, 46 N.Y.S.2d 
206. 


66. Mich.—People v. Elmer, 67 N.W. 
550, 109 Mich. 493. 

18 C.J. p 1228 note 12. 

67. Ga.—Sheppard v. Jackson, 76 S. 
E. 367, 11 Ga.App. 811. 

N.Y.—People v. Kieran, 26 N.Y.S.2d 
291. 

68. Mich.—People v. Elmer, 67 N.W. 
550, 109 Mich. 493. 

69. Ala.—Taylor v. City of Birming¬ 
ham, 45 So.2d 53, 35 Ala.App. 13, 
certiorari denied 45 So.2d 60, 253 
Ala. 369, certiorari denied 71 S.Ct 
45, 340 U.S. 832, 95 L.Ed. 611- 
Lee v. State, 109 So. 124, 21 Ala. 
App. 422. 

Vt.—State v. Ball, 126 A.2d 121, 119 
Vt. 306. 

Evidence held sufficient for jury 
N.C.—State v. Peterson, 59 S.E.2d 635, 
232 N.C. 332. 

69.5 K an.—State v. Stroble, 217 P. 

2d 1073, 169 Kan. 167. 

N.J.—State v. Catalano, 104 A.2d 705, 
30 N.J.Super. 343. 

G-ood faith of minister in telling 
fortunes as part of religious prac¬ 
tice was question of fact. 

N.Y.—People v. Strong, 53 N.Y.S.2d 
941, 183 Misc. 748, reversed on oth¬ 
er grounds 63 N.E.2d 119, 294 N.Y. 
930. 

70. Ala.—Turney v. State, 52 So. 910, 
168 Ala. 128. 

18 C.J. p 1228 note 17. 
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conduct were calculated or tended to disturb 71 or 
provoke a breach of 72 the peace, whether or not 
his conduct amounted to a solicitation, 72 * 5 and also 
whether there was provocation for the language 
used, 73 and, if so, whether under all the facts and 
circumstances it was sufficient to justify its use. 74 
Also, where the question of identity is in dispute, it 
is a question for the jury; 75 and likewise, the ques¬ 
tion of accused’s intent, where it is involved in the 
offense, is one for the jury. 76 

In passing on a disputed question of fact, it is the 
duty of the jury to determine the issue according to 
their own judgment on all the evidence, enlightened 
but not controlled by an opinion of an expert wit¬ 
ness. 76 * 5 

Taking case from jury . Where the prosecution 
makes out a prima facie case, an affirmative charge 77 
or a directed verdict 78 for accused is properly re¬ 
fused. 

c. Instructions 

The Instructions given In prosecutions for disorderly 
conduct should fully and correctly state the law applica¬ 
ble to the facts in the case. 

The general rules applicable to instructions in 
other criminal cases apply also in prosecutions for 
disorderly conduct. Accordingly, the court should 
fully and correctly instruct the jury as to the law 
applicable to the facts in the case; 79 and the in- 
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structions should be confined to the issues raised by 
the pleadings 80 and evidence. 81 If from the testi¬ 
mony it is doubtful whether the language proved 
was calculated to disturb any person, the jury should 
be instructed that they cannot convict unless they 
believe beyond a reasonable doubt that the language 
had that effect. 82 

Requested instructions. It is not erroneous for 
the court to refuse to give a requested instruction 
which is improper. 82 - 5 It is erroneous to refuse to 
give on proper request a special charge which is 
warranted by the evidence on a matter not covered 
by other instructions; 83 but there is no error in re¬ 
fusing to give a special charge as to a matter fully 
covered by a general charge already given. 84 

Curing defective instructions ; An erroneous in¬ 
struction which warrants a conviction, even though 
the complaining witness was not within the peace, is 
not cured by further instructing the jury that they 
cannot convict, unless he was within the peace. 85 

Construction . Instructions are to be construed as 
a whole, and if the jury could not have been misled 
by the instructions, the fact that a particular in¬ 
struction was defective will not constitute error. 86 

d. Verdict 

The remedy of the accused, where the verdict is de¬ 
fective, may be by motion before judgment to set It 
aside and for a new trial. 


71. Tex.—Keller v. State, 8 S.W. 275, 
25 Tex.App. 325—McCandless v. 
State, 2 S.W. 811, 21 Tex.App. 411. 

72. Ga.—Fish v. State, 52 S.E. 737, 
124 Ga. 416. 

N.Y.—People v. Murray, 7 N.Y.S. 548, 
54 Hun 406. 

72.5 D.C.—Bicksler v. U. S., Mun. 
App., 90 A.2d 233. 

73. Ga.—Fish v. State, 52 S.E. 737, 
124 Ga. 416. 

18 C.J. p 1228 note 20. 

74. Ga.—Bagley v. State, 157 S.E. 
904, 43 Ga.App. 105. 

18 C.J. p 1228 note 21. 

75. Ala.—Sherrod v. State, 71 So. 76, 
14 Ala.App. 57. 

1».C.—Bicksler v. TJ. S., Mun.App„ 90 
A.2d 233. 

73. Minn.—State v. Shelby, 103 N. 
W. 725, 95 Minn. 65. 

76.5 R.I.—State v. Supers, 75 A.2d 
27, 77 R.L 251. 

77. Ala.—Lakey v. State, 122 So. 
301, 23 AlaApp. 140—Lee v. State, 
109 So. 124, 21 AlaApp. 422—Sher¬ 
rod v. State, 71 So. 76, 14 Ala.App. 
57. 

78. S.C.—Town of Bennettsville v. 
Godbold, 148 SJE. 710, 151 S.C. 90. 


79. Minn.—State v. Shelby, 103 NT. 

W. 725, 95 Minn. 65. 

18 C.J. p 1228 note 24 [aj. 

Instructions held not erroneous 

(1) Generally. 

Vt.—State v. Ball, 126 A.2d 121, 119 
Vt. 306. 

(2) In prosecution for loitering 
and prowling, definition of element of 
malice was not erroneous where 
court charged that word “malicious¬ 
ly” as used in statute means an in¬ 
tent to do a wrongful act and that it 
is also used to define state of mind of 
person who does wrongful act inten¬ 
tionally and without legal justifica¬ 
tion or excuse. 

Pa.—Commonwealth v. Williams, 137 
A.2d 903, 185 Pa.Super. 312. 

Instructions held erroneous 

(1) An instruction which tells the 
jury that they may convict without 
finding a particular and material fact 
which constitutes one of the ingre¬ 
dients of the crime. 

Mo.—State v. Maggard, 80 Mo.App. 
286. 

18 C.J. p 1228 note 25. 

(2) An instruction which expounds 
the statute beyond its meaning and 
terms. 

Ala.—Mobley v. State, 44 So. 379, 151 
Ala. 123. 
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Necessity of instruction on reason¬ 
able doubt 

Failure to charge that prosecution 
must prove accused’s guilt beyond a 
reasonable doubt was not error where 
accused was given a fair trial and 
substantial justice was done. 

S.C.—Town of Bennettsville v. God- 
bold, 148 S.E. 710, 151 S.C. 90. 

80. Tex.—Crain v. State, 111 S.W. 

150, 53 Tex.Cr. 617. 

18 C.J. p 1228 note 27. 

8L Tex.—Watson v. State, Cr., 50 
S.W. 340. 

18 C.J. p 1228 note 28. 

82. Ala.—McVay v. State, 14 So. 862, 
100 Ala. 110. 

Tex.—Williams v. State, Cr., 34 S.W. 
926. 

18 C.J. p 1228 note 29. 

824> Ga.—Butts v. State, App., 103 
S.E.2d 450. 

83. Tex.—Austin v. State, 124 S.W. 
636, 57 Tex.Cr. 623. 

84. Tex.—Foreman v. State, 20 S.W. 
1109, 31 Tex.Cr. 477. 

85. Mo.—State v. Brumley, 53 Mo. 
App. 126. 

86. Ga.—Roberts v. State, 51 S.E. 
505, 123 Ga. 505. 

Mo.—State v. Fogerson, 29 Mo. 416. 



§§ 8-9 DISORDERLY CONDUCT 

The general rules of criminal law as to the form 
and sufficiency of verdicts, as discussed in Criminal 
Law §§ 1388-1416, apply to verdicts in prosecutions 
for disorderly conduct; where the verdict is defec¬ 
tive for failure sufficiently to specify the offense, the 
remedy of accused is by motion before judgment to 
set it aside and for a new trial. 57 

§ 9. Sentence, Punishment, and Review 

a. In general 

b. Punishment 

c. Review 

a. In General 

General rules as to judgment or sentence In criminal 
prosecutions apply. 

A conviction in a prosecution for disorderly con¬ 
duct must be of the offense charged, 58 and a con¬ 
viction which states the offense disjunctively or in 
the alternative is invalid. 89 

Requisites and sufficiency of record . The record 
should state the proceedings, the circumstances, and 
the evidence, so as to show that the proceedings were 
regular and the conclusions of the magistrate jus¬ 
tified. 90 Thus, the mere statement that a party is a 
“disorderly person/’ 91 or that the party has been 
“duly convicted before me,” 92 is insufficient; the 
particular act constituting the offense should be 
stated. 93 

Amendment . The court may change or amend 
the sentence at any time during the term and be¬ 
fore execution has begun. 94 

In prosecution for failure to support family. One 
found guilty of being a disorderly person in failing 


27 C.J.S. 

to support his family may be ordered to pay a rea¬ 
sonable sum weekly for its support, 95 and, as ap¬ 
pears infra § 10, he may be required to give security 
for such payments. If he does not give the required 
security he may be committed to jail, 96 or he may be 
placed on probation to pay the sum ordered. 97 

A valid decree of separation relieving accused of 
subsequent support payments does not relieve him of 
the duty of making payments, for a period prior to 
the decree, pursuant to a support order. 97 * 5 When 
an order to pay a certain sum as support money has 
been made by the criminal court in the proceedings 
before it, and such proceedings are transferred by 
statute to a court of civil jurisdiction, the order 
will be enforced in the latter court according to 
principles applicable to civil proceedings. 93 

Purpose of enforcement It has been held that en¬ 
forcement of a statute making it unlawful to invite 
another to accompany a person for a lewd and im¬ 
moral purpose must seek the prevention of the of¬ 
fense, and it must also seek to prevent unwarranted 
irreparable destruction of reputations, and the of¬ 
fense of blackmail; accordingly, enforcement must 
not foster conditions or practices that make easy 
and encourage blackmail. 98 * 5 

b. P unishm ent 

The punishment for disorderly conduct Is usually 
fixed by statute, and, where it Is so fixed, only such pun- 
ishment may be imposed. 

Where the punishment for the offense of disor¬ 
derly conduct is prescribed by statute or ordinance 
such punishment, and such only, as is prescribed by 
the statute or ordinance may be imposed. 99 Under 


87. S.C.—State v. Byrnes, 84 S.E. 
822, 100 S.C. 230. 

88. N.J.—State v. Regan, 50 A. 591, 
67 N.J.Law 106. 

Particular conviction construed 
Conviction for "disorderly conduct 
—jostling,” held conviction for dis¬ 
orderly conduct, and not for pick¬ 
pocketing. 

N.Y.—People v. Zuckerman, 250 N.Y. 
S. 376, 377, 140 Misc. 756. 

89. N. J.—State v. Hatfield, 93 A. 677, 
87 N.J.Law 124. 

90. N.Y.—In re Travis, 55 How.Fr. 
347. 

18 C.J. p 1229 note 40. 

91. N.J.—State v. Regan, 50 A. 591, 
67 N.J.Law 106. 

N.Y.—In re Travis, 55 How.Pr. 347. 
98. N.Y.—In re Travis, supra. 

93. N.Y.-r-People v. State Reforma¬ 
tory for Women, 77 N.Y.S. 145, 38 
Misc. 233, affirmed 80 N.Y.S. 872, 80 
AppJDiv. 448, affirmed 68 NJE. 884, 
176 N.Y. 465, 


94. Ga.—Meaders v. State, 22 S.E. 
527, 96 Ga. 299. 

95. Irrespective of Who instituted 
prosecution, defendant may be or¬ 
dered to pay a reasonable sum for 
the support of his children. 

N.Y.—People v. Aulbach, 6 N.Y.S.2d 
249, 168 Misc. 234. 

Order suspended during imprison¬ 
ment 

Where husband, a workman, was 
confined in prison for failure to find 
new surety in proceeding against him 
as disorderly person to compel sup¬ 
port of his family, order for weekly 
support payments was suspended 
during confinement, and hence wife 
could not recover arrears for such 
period, in absence of showing that 
husband deliberately accepted con¬ 
finement in order to deprive depend¬ 
ents of support 

N.Y.—Andrews v. Andrews, 2 N.Y.S. 

2d 575, 166 Misc. 385. 

Vacating or modifying order 

(1) Magistrate's determination va- 

536 


eating support order, in event of 
wife’s failure to return to jurisdic¬ 
tion within sixty days, was proper 
exercise of discretion. 

N.Y.—City of New York v. Branellee, 
253 N.Y.S. 267, 141 Misc. 580. 

(2) Order of court for father's 
support of children in nonsupport 
proceeding should be amended to in¬ 
clude wife where marriage was es¬ 
tablished. 

N.Y.—City of New York v. Kaiser, 
257 N.Y.S. 218, 143 Misc. 737. 

96. N.Y.—People v. Goodwin, 5 N.Y. 
S.2d 543, 167 Misc. 627. 

97. N.Y.—People v. Goodwin, supra 

97.5 N.Y.—People v. John, 44 N.Y. 
S.2d 806, 181 Misc. 921. 

98. N.Y.—Andrews v. Andrews, 2 N. 
Y.S.2d 575, 166 Misc. 385. 

98.5 D.C.—Kelly ~V’ U. S., 194 F.2d 
150, 90 U.S.App.D.C. 125. 

99. N.Y.—People on Complaint of 
Nannery, v. Clarke, 12 N.Y.S.2d 8. 

Fa.—Haverford Township v. Arm- 
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DISORDERLY CONDUCT § 9 


some statutes one convicted of disorderly conduct 
can be imprisoned only on default of payment of a 
fine imposed. 1 Under other statutes he cannot be 
imprisoned without being given an opportunity of 
giving security for good behavior, 2 and under such 
statutes a commitment for disorderly conduct, un¬ 
til security for good behavior is furnished, must be 
for a specified time. 3 Where a city charter defines 
disorderly conduct, but provides no punishment, it is 
nugatory, and, although a conviction is had, defend¬ 
ant must be discharged. 4 

Excessive punishment should not be imposed. 5 
c. Review 

Usually the action of the court in a prosecution for 
disorderly conduct may be reviewed. 

The right of appeal in prosecutions for disorderly 
conduct rests with the legislature which, subject to 
constitutional limitations, may withhold, qualify, or 
limit the right as it sees fit. 6 Usually, however, the 


right is granted, 7 although under some statutes leave 
to appeal must first be obtained. 8 

Where the right of appeal exists, such appeals are 
governed by the general principles of appellate pro¬ 
cedure. 3 Accordingly, a judgment will be affirmed 
where there is no error in the record before the ap¬ 
pellate court. 9 * 5 Under a statute which is subdi¬ 
vided according to types of disorderly conduct, al¬ 
though accused may have been charged with a vio¬ 
lation of a particular subdivision, a judgment of 
conviction will be affirmed if the evidence establish¬ 
es a violation of any subdivision of the statute. 9 * 10 
A conviction which is erroneous may be reversed on 
appeal. 9 - 15 So, a conviction which is based on a de¬ 
fective information may be reversed, even though a 
plea of guilty was entered to the information. 9 * 20 

Where an appellate court hears the case de novo, 
it may have the power to impose such sentence as 
is provided by law. 9 * 25 


strong, 29 Pa.Dist. 954, 15 Del.Co. 
297, reversed on other grounds 76 
Pa.Super. 152. 

18 C.J. p 1229 notes 45, 46. 

On. conviction under Con.sol.Aet § 
1459, a sentence of six months* im¬ 
prisonment may be imposed. 

N.Y.—People ex rel. Goldstein v. 
Warden of the Workhouse, Welfare 
Island, 199 N.Y.S. 411, 120 Misc. 
368. 

Power of recorder 

Where the prosecution is before a 
recorder, his power, under the New 
Jersey Disorderly Persons Act, to 
impose a jail sentence is not limited 
to one not exceeding ninety days. 
N.J.—State v. O'Donnell, 200 A. 739. 

X. Pa.—Commonwealth v. Scott, 8 
Pa.Dist. 367. 

2. N.Y.—People v. Erickson, 28 N. 
E.2d 381, 283 N.Y. 210, reargument 
denied 28 N.E.2d 979, 283 N.Y. 774. 

18 C.J. p 1229 note 49. 

Security for good behavior see infra 

§ 10 . 

3. N.Y.—In re Miller, 1 Daly 562, 19 
Abb.Pr. 394. 

18 C.J. p 1229 note 50. 

4- N.Y.—People v. Schermerhorn, 
112 N.Y.S. 222, 59 Misc. 146. 

5. Punishment held not excessive 

(1) In general. 

N.Y.—People v. Krzyzan, 52 N.Y.S. 
2d 411, 183 Misc. 1010. 

(2) Pine of one hundred dollars. 
S.C.—Town of Bennettsville v. God- 

bold, 148 S.EL 710, 151 S.C. 90. 

(3) Sentence to six months in 
workhouse for disorderly conduct 
consisting of following thirteen-year- 
old girl into vestibule of her home 


with intent to provoke breach of 
peace and annoy and disturb her. 
N.Y.—People v. Kindstrom, 273 N.Y. 
S. 836, 152 Misc. 208. 

(4) Commitment to penitentiary 
for period of one year. 

N.J.—State v. Carroll, 30 A.2d 54, 
129 N.J.Law 416, affirmed 33 A.2d 
907, 130 N.J.Law 559 and followed 
in State v. Sabo, 33 A.2d 908, 130 
N.J.Law 561 and State v. Warn, 33 
A.2d 908, 130 N.J.Law 560. 

(5) Imprisonment for ninety days. 
N.Y.—People v. Morrisohn, 74 N.Y.S. 

2d 775. 

Punishment held excessive 

A sentence of ninety days in the 
workhouse for disorderly conduct 
tending to breach of the peace, be¬ 
cause defendant, who had no previ¬ 
ous bad record, used abusive lan¬ 
guage and raised his cane in a threat¬ 
ening manner, was excessive, and 
should be reduced to the twenty one 
days’ imprisonment already served. 
N.Y.—People v. Mou Sane, 204 N.Y. 
S. 183, 40 N.Y.Cr. 187. 

6. N.Y.—People v. Bellows, 22 N.E. 
2d 238, 281 N.Y. 67. 

18 C.J. p 1229 note 51. 

7. N.Y.—People v. Bellows, supra. 
18 C.J. p 1229 note 52. 

8. Pa.—Commonwealth v. Lissen, 19 
Pa.Dist. 918. 

Commonwealth ex rel. v. Car- 
roll, 87 Pittsb.Leg.J. 573. 

18 C.J. p 1229 note 53. 

9. N.Y.—City of New York v. Bra- 
nellec, 253 N.Y.S. 267, 141 Misc. 
580. 

Pa.—Commonwealth v. Dickson, 74 
Pa.Super. 200. 
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S.C.—Town of Bennettsville v. God- 
bold, 148 S.E. 710, 151 S.C. 90. 

18 C.J. p 1229 note 56. 

Joining appeals 

An appeal from a conviction for 
disorderly conduct cannot be joined 
in an appeal from a civil proceeding 
where appeals from criminal and civ¬ 
il causes lie to different appellate 
courts. 

Pa.—Commonwealth v. Weachter, 16 
Pa-Dist. 942. 

9.5 Va.—Collins v. City of Norfolk, 
41 S.E.2d 448, 186 Va. 1. 

9.10 N.Y.—People v. Carcel, 144 N.E. 
2d 81, 3 N.Y.2d 327, 165 N.Y.S.2d 
113—People v. Feiner, 91 N,E.2d 
316, 300 N.Y. 391, affirmed 71 S.Ct. 
303, 340 TJ.S. 315, 95 L.Ed. 267, and 
71 S.Ct. 328, 340 U.S. 268, 95 L.Ed. 
295—People v. Hippie, 188 N.E. 725, 
263 N.Y. 242. 

People v. Hussock, 23 N.Y.S.2d 
520, 6 Misc. 2d 182, certiorari denied 
61 S.Ct. 733, 312 U.S. 659, 85 L.Ed. 
1107. 

9.15 Pa.—Commonwealth ex rel. v. 
Scavo, 51 Fa.Dist. & Co. 459, 35 
Mun.L.R. 62, 91 Pittsb.Leg.J. 394, 
57 York Leg.Bec. 104. 

9.20 N.Y.—People v. Mulvey, 135 N. 
Y.S.2d 17, 206 Misc. 771. 

9J25 Sentences held proper 

Concurrent sentences, imposed by 
county court, to nine months’ Im¬ 
prisonment on convictions of assault 
and battery on police officer and use 
of loud and offensive language after 
trial de novo on appeal from judg¬ 
ment imposing only fifty dollar fines 
for such offenses, were proper under 
statutory general penalty clause re- 



§§ 9-10 DISORDERLY CONDUCT 

Certiorari . In an appropriate case the action of 
the court may be reviewed by certiorari. 10 

§ 10. Security for Good Behavior 

Where a statute so provides, one guilty of being a 
disorderly person may be required to give security for his 
good behavior. 

Security for good behavior may be required, un¬ 
der some statutes, of one found guilty of being a 
disorderly person. 11 Thus, in the case of one found 
guilty of being a disorderly person in failing to sup¬ 
port his family, an undertaking with sureties may be 
required to the effect that he will pay a reasonable 
sum specified by the court for their support. 12 If he 
gives the undertaking, he is discharged. If he does 
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not, he may be imprisoned subject to being dis¬ 
charged on giving the required undertaking. 12 

Where a bond is given, the liability of the surety 
thereon depends on the terms of the bond which 
must be read in connection with the pertinent stat¬ 
utes. 14 An undertaking may be forfeited by failure 
to make required payments, 14 * 5 but it may not be 
forfeited where the order of the court does not fix 
the exact amount required to be paid. 14 * 10 An ac¬ 
tion on the undertaking may be prosecuted in the 
name of an official designated by statute, 14 * 15 and 
the sum collected may be required to be paid over 
for the benefit of the person for whose support the 
undertaking was given. 14 * 20 


Iating to disorderly persons, although 
harsh in contrast to fines levied by 
lower court 

N.J.—State v. Taylor, 118 A.2d 36, 38 
N.J.Super. 6. 

ia N.J.—Mullen v. State, 51 A. 461, 
67 N.J.IAW 451. 

18 C.J. p 1229 note 55. 

Overruling* of certiorari held error 
Ga.—Vaughner v. City of Atlanta, 16 
S.E.2d 439, 65 Ga.App. 751. 

11. N.Y.—People v. Erickson, 28 N.E. 
2d 381, 283 N.Y. 210, reargument 
denied 28 N.E.2d 979, 283 N.Y. 774. i 


12, N.Y.—Hathaway v. Smiglin, 24 
N.Y. S. 2d 903, 175 Misc. 672—People 
v. Goodwin, 5 N.Y.S.2d 543, 167 
Misc. 627. 

46 C.J. p 1271 note 95 [c]. 

What constitutes reasonable sum 
| depends on the need of the family and 
on defendant’s ability to pay. 

N.Y.—People v. Aulbach, 6 N.Y.S.2d 
249, 16S Misc. 234—People v. Gross, 
291 N.Y.S. 597, 161 Misc. 514. 
Failure to find surety held not con¬ 
tempt of court. 

N.Y.—Andrews v. Andrews, 2 N.Y.S. 
2d 575, 166 Misc. 385. 


13. N.Y.—People v. Goodwin, 5 N.Y. 
S.2d 543, 167 Misc. 627. 

14. N.J .—State v. McNally, 162 A 
918, 109 N.J.Law 581. 

i 

14.5 N.Y.—Hathaway v. Smiglin, 24 
N.Y.S.2d 903, 175 Misc. 672. 

14.10 N.Y.—Hathaway v. Smiglin, 
supra, 

14.15 N.Y.—Hathaway v. Smiglin, 
supra. 

14.20 N.Y.—Hathaway v. Smiglin, 
supra. 
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DISORDERLY HOUSES 

• 

This Title includes owning, letting, keeping, or frequenting a building or portion of a building used as 
a bawdvhouse, or for any other lewd or indecent purpose, or as a gaming house, or place for smok¬ 
ing opium, or other place of public resort by which the peace, comfort, or decency of the neighborhood is 
habitually disturbed, and keeping a house, the conduct of the inmates of which constitutes a public nui¬ 
sance; nature and extent of criminal responsibility therefor, and grounds of defense; and prosecution 
and punishment of such acts as public offenses. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definition and nature—p 540 

2. Elements of offense—p 542 

3. -House or other building or place—p 542 

4 (1). -Disorder or improper use—p 543 
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14 (4).-Disorderly character of house—p 571 

14 (5). -Letting, permitting, etc., house—p 577 
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15. Weight and sufficiency of evidence—p 578 

16. Trial and judgment—p 585 
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18. Suppression—p 590 

See also descriptive word index in the back of this Volume 
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§ 1 DISORDERLY HOUSES 

§ 1. Definition and Nature 

a. Definitions 

b. Existence and nature of offense 
a. Definitions 

A disorderly house is one in which people abide or to 
which they resort to the disturbance of the neighborhood 
or for purposes which are injurious to the public morals, 
health, convenience, or safety. 

A disorderly house is a house in which people 
abide or to which they resort to the disturbance of 
the neighborhood or for purposes which are injuri¬ 
ous to the public morals, health, convenience, or 
safety. 1 While a disorderly house may include or 
be a bawdyhouse, 2 a gaming house, 3 or a tippling 
shop, 4 yet it is not synonymous with them, for a 
house may be a disorderly house without being a 
bawdyhouse or a gaming house ; 5 nor does the term 
“disorderly house” necessarily include the term 
“tippling shop,” 6 although, as may be seen infra § 
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4 (6) c, a tippling shop may be a disorderly house. 
For definitions of particular kinds of disorderly 
houses see infra § 4(6). 

b. Existence and Nature of Offense 

At common law and under statute various offenses 
exist involving disorderly houses, houses of prostitution, 
or the like. Such houses come within the police powers! 

Both at common law and under statute various 
offenses exist involving disorderly houses. 7 The 
maintenance of a disorderly house or the like is ordi¬ 
narily regarded as a continuing offense. 7 - 5 Some¬ 
times the offense involves a particular kind of dis¬ 
orderly house, such as a bawdyhouse or a gaming 
house, either because included in the definition of 
a disorderly house or because such a house of it¬ 
self is made an offense. The offenses may be di¬ 
vided into four general classes, namely, keeping or 
maintaining a disorderly house, the elements of 
which are discussed infra § 5, letting, permitting, or 


1- D.C.—Corpus Juris Secundum 
cited in U. S. v. Laffal, Mun.App., 
83 A.2d 871. 872. 

Ga.—Corpus Juris quoted in Martin 
v. State, 10 S.E.2d 254, 255, 62 Ga. 
App. 902—Fanning v. State, 86 S.E. 
731, 732, 17 Ga.App. 316. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 798, 195 Iowa 9S8. 
Va—Pope v. Commonwealth, 109 S. 

E. 429, 131 Va. 776. 

18 C.J. p 1233 note L 

Other definitions 

(1) A “disorderly house” is any 
place of public resort in which un¬ 
lawful practices are habitually car¬ 
ried on, or which becomes a rendez¬ 
vous or place of resort for thieves, 
drunkards, prostitutes, or other idle, 
vicious, and disorderly persons, who 
gather there to gratify their de¬ 
praved appetities or for any purpose. 
Mo.—State ex rel. Kleinschmidt v. 

Moon, App., 202 S.W. 609. 

(2) Under common law, resort to a 
public place for fornication, prosti¬ 
tution, or other immoral practices 
constitutes place a “disorderly 
house.” 

N.J.—State v. Baldino, 78 A.2d 95, 
11 N.J.Super. 158. 

(3) Other definitions see 18 C.J. p 
1233 note 1 [a]. 

Xa its restricted sense 

(1) A house where people abide 
and disturb the order and tranquillity 
of the neighborhood. 

Okl.—Isaah v. State, 216 P. 950, 24 
OkLCr. 174. 

(2) “Any house which a jury finds 
to be open to and frequented by 
persons who so conduct themselves 
there that they violate law and good 
order.” 

N.J.—State v. Berman, 199 A. 776, 
777, 1M N-J.Law 381. 


(3) A house kept in such a way 
as to disturb, annoy, or scandalize 
the public generally, or the inhabi¬ 
tants of a particular vicinity, or the 
passers in a particular highway. 

N.C.—State v. Everhardt, 166 S.E. 

738, 741, 203 N.C. 610. 

(4) Similar definitions see 18 C.J. 
p 1233 note 1 [b]. 

“Xn its more enlarged sense [a 
disorderly house] includes bawdy- 
houses, common gaming-houses, and 
places of like character, to which 
people promiscuously resort for pur¬ 
poses injurious to the public morals, 
or health, or convenience, or safety.” 
Ky.—Cheek v. Commonwealth, 79 Ky. 

359, 362. 

Broadest sense 

(1) In its broadest sense, a disor¬ 
derly house may be defined as a 
house that is kept in such a way 
as to disturb, annoy, and scandalize 
the public generally or the neighbor¬ 
hood, or the passers-by on a high¬ 
way, or in such a way as to en¬ 
courage or promote breaches of the 
peace, or to corrupt the morals of the 
community. 

Colo.—Mossman v. Ft. Collins, 90 P. 
605, 606, 40 Colo. 270, 122 Am.S.R. 
1060, 11 L.R.A..N.S., 842. 

Ga.—Martin v. State, 10 S.E.2d 254, 
255, 62 Ga.App. 902. 

(2) Similar definitions see 18 C.J. 
p 1233 note 1 £d]. 

2. Ga.—Corpus Juris cited in Mar¬ 
tin v. State, 10 S.E.2d 254, 255, 62 
Ga.App. 902. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

3. Ga.—Corpus Juris cited in Mar¬ 
tin v. State, 10 S.E.2d 254, 255, 
62 Ga.App. 902. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 
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A place of public resort for per¬ 
sons to bet on horse racing is a “dis¬ 
orderly house.” 

N.J.—State v. W. U. Tel. Co., 80 A. 

2d 342, 13 N.J.Super. 172. 
Telegraph office transmitting bets 
A disorderly house may include a 
telegraph office where bets are re¬ 
ceived and transmitted through me¬ 
dium of telegraphic money orders 
and messages, and payment of win¬ 
ning bets is made by like medium. 
N.J.—State v. W. U. Tel. Co., 97 A. 
2d 480, 12 N.J. 468, appeal denied 
W. U. Tel. Co. v. State of N. J. t 
74 S.Ct. 124, 346 U.S. 869, 98 L.Ed. 
379. 

4. Ga.—Corpus Juris cited in Mar¬ 
tin v. State, 10 S.E.2d 254, 255, 62 
Ga.App. 902. 

5. Wis.—Hawkins v. Lutton, 70 N. 
W. 483, 95 Wis. 492, 60 Am.S.R. 
131. 

18 C.J. p 1233 notes 4, 5. 

6. Kan.—Emporia v. Volmer, 12 
Kan. 622. 

Okl.—Territory v. Robertson, 92 P. 
144, 19 Okl. 149. 

7. Or.—State ex rel. Ricco v. Biggs, 
255 P.2d 1055, 198 Or. 413, 38 A. 
L«.R.2d 720. 

Pa.—Commonwealth v. Wesley, 91 
A.2d 298, 171 Pa.Super. 566—Com¬ 
monwealth v. Hartung, 39 A.2d 
734, 156 Pa.Super. 176. 

“Disorderly tenement” 

The common law knows no such 
offense as keeping a “disorderly ten¬ 
ement.” 

Mass.—Commonwealth v. Bulman, 
118 Mass. 456, 19 Am.R. 469—Com¬ 
monwealth v. Wise, 110 Mass. 181. 

73 Va.—Foster v. Commonwealth, 
18 S.E.2d 314, 179 Va. 96. 
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DISORDERLY HOUSES § 1 


suffering a house to be used as a disorderly house, 
infra § 6, frequenting or living in a disorderly 
house, infra § 7, and displaying a sign of an honest 
occupation on a house used as a bawdvhouse or 
house of assignation, infra § 2 b. Disorderly houses 
and offenses involving them come within the police 
powers. 8 

Under statutes. The keeping of a disorderly 
house or the like is made an offense by statute in 
most jurisdictions. 9 Such statutes in order to be 
valid must define the offense with reasonable cer¬ 
tainty. 9 - 5 Generally speaking, such statutes do not 
create a new offense, but merely define a common- 
law offense. 9 - 10 Where the statute providing for 
punishment of the offense does not define a dis¬ 
orderly house, what constitutes such house within 
the prohibition is determined by the common law. 10 
So, where the statute embodies the essential ingredi¬ 
ents of the common-law offense of keeping a dis¬ 
orderly house and provides the punishment, the com¬ 
mon law may be looked to in order to ascertain its 
technical name. 11 Where, however, the statute 
specifies the character of the house and the conduct 
therein which it intends to punish, what constitutes 
the offense depends on the construction of the stat¬ 


ute involved. 12 

In some jurisdictions there are statutes which 
deal with disorderly houses generally and those 
which deal with houses of prostitution or the like, 
held to be kindred statutes; 13 the latter statute is 
restrictive as to the evil inhibited, but the former is 
more extensive, covering a broad field of evils pro¬ 
hibited, including those covered by the other stat¬ 
ute. 14 In such cases it is discretionary with the 
prosecuting officers under which of the statutes to 
prosecute offenses covered by both. 15 

Repeal . Whether a statute dealing with bawdy- 
houses or disorderly houses has been repealed by a 
subsequent statute will be determined in accordance 
with general rules governing the repeal of stat¬ 
utes. 15 - 5 Accordingly, the question of repeal by 
implication is one of legislative intention, 15 - 10 and 
a subsequent statute referring to the same subject 
will not repeal the prior statute by implication un¬ 
less their objects are the same or there is some ir¬ 
reconcilable conflict between the two statutes. 15 - 15 
Thus, the fact that a statute is enacted providing a 
means for abating the nuisance of disorderly houses 
does not by implication repeal an existing statute 
making the maintenance of such a house a crime 


8. N.Y.—People v. Miller, 3 N.Y.Cr. 
475, 38 Hun 82. 

S.C.—State v. Williams, 11 S.C. 288. 
Tenn.—Childress v. Nashville* 3 
Sneed 347. 

12 C.J. p 919 note 33. 

9. N.J.—State v. Baldino, 78 A.2d 
95, 11 N.J.Super. 158. 

Pa.—Commonwealth v. Wesley, 91 
A.2d 298, 171 Pa.Super. 566—Com¬ 
monwealth v. Hartung, 39 A. 2d 
734, 156 Pa.Super. 176. 

Va.—Trent v. Commonwealth, 25 S. 

E.2d 350, 181 Va. 338. 

Strict construction 
Statute provided that any person 
who shall keep any place for pur¬ 
pose of prostitution, lewdness, or as¬ 
signation shall be guilty of a mis¬ 
demeanor denounces commission of 
certain crimes and therefore is 
strictly construed. 

N.J.—State v. Baldino, 78 A.2d 95, 
11 NJ.Super. 158. 

Seeping* of a bawdyhouse is a 
crime Tnalrnn in se, and not merely 
malum prohibitum, and commission 
of crime involves moral turpitude. 
Or.—State ex rel. Ricco v. Biggs, 
255 P.2d 1055, 198 Or. 413, 38 A- 
Ii.R.2d 720. 

Offense of being disorderly person 
distinguished 

The offense of being a disorderly 
person as defined in code of crimi¬ 
nal procedure under which offenders 
are not tried for a crime and are 
not classified as felons or misde¬ 


meanants, is entirely separate from 
the offense of keeping a disorderly 
house which is declared to be a mis¬ 
demeanor by a section of the penal 
law. 

N.Y.—People ex rel. Sievers v. Mc¬ 
Gee, 2 N.Y.S.2d 500, 166 Misc. 379. 

9.5 La.—State v. Truby, 29 So.2d 
758, 211 La. 178. 

Statute prohibiting keeping of place 
for “immoral purpose” 

A statute making it an offense to 
keep a place to be used habitually 
for any immoral purpose has been 
held invalid, word “immoral,” as used 
in statute, being vague, indefinite, 
and uncertain, since what is immoral 
in one locality might not be consid¬ 
ered such in another locality and it 
would be left to courts to determine 
and decide what constitutes and is 
an “immoral purpose.” 

La.—State v. Truby, supra. 

9.10 Pa.—Commonwealth v. Wesley, 
91 A.2d 298, 171 Pa.Super. 566- 
Commonwealth v. Hartung, 39 A. 
2d 734,156 Pa.Super. 176. 

10. Iowa.—City of Ottumwa v. 
Stickel, 191 N.W. 797, 195 Iowa 
988. 

Md.—Lutz v. State, 172 A. 354, 167 
Md. 12. 

18 C.J. p 1233 note 10. 

11. Or.—State v. Ayers, 88 P. 653, 
49 Or. 61, 124 AulS.R. 1036, 10 L. 
R.A.»N.S., 992. 

18 C.J. p 1234 note 14. 
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12. Tex.—Johnson v. State, 13 S.W. 
1005, 28 Tex.App. 562. 

18 C.J. p 1233 note 11. 

13. Ga.—Martin v. State, 10 S.E.2d 
254, 62 Ga.App. 902. 

Va.—Trent v. Commonwealth, 25 S. 
E.2d 350, 181 Va. 338. 

14. Ga.—Martin v. State, 10 S.E.2d 
254, 62 Ga.App. 902. 

15. Mich.—People v. Thrine, 188 N. 
W. 405, 218 Mich. 6S7. 

15.5 Tex.—Grimmett v. State, Cr., 
292 S.W.2d 633. 

15.10 Tex.—Grimmett v. State, su¬ 
pra. 

15.15 Fla.—Atkinson v. State, 23 So. 

2d 524, 156 Fla. 449. 

Tex.—Grimmett v. State, Cr., 292 S. 
W.2d 633. 

Statute not repealed by vagrancy 
statute 

A statute defining vagrants as all 
persons who, among other things, in¬ 
vite any male person to visit any 
bawdyhouse* disorderly house, or 
other place, for purpose of unlawful 
sexual intercourse, or as all persons 
who engage in prostitution, lewdness, 
or assignation, and generally con¬ 
demning any act of aiding or abet¬ 
ting a prostitute, does not repeal by 
implication & statute condemning 
keeping of a bawdyhouse, there be¬ 
ing no irreconcilable conflict be¬ 
tween two statutes. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646—Grimmett v. State* Or., 292 
S.W.2d 633. 



§§ 1-3 DISORDERLY HOUSES 

and providing the punishment therefor, there being 
no inconsistency between them. 16 

Effect of statutes on the common laze. The stat¬ 
utes enacted in the different jurisdictions punishing 
the keeping of particular kinds of disorderly hous¬ 
es do not impliedly repeal the common law unless 
they are repugnant to the common law, or unless an 
intention on the part of the legislature to repeal 
otherwise clearly appears 17 

Common nuisance . A house coming within the 
definition of a disorderly house constitutes a com¬ 
mon or public nuisance, 18 and for this reason the 
keeping of such a house is indictable at common 
law, 19 and under statutes prohibiting the mainte¬ 
nance of a public nuisance if not elsewhere made 
punishable in the statutes; 20 and in the latter case 
what constitutes a disorderly house within the stat¬ 
utory term “public nuisance” is determined by the 
common law. 21 

The reason why disorderly houses were considered 
a nuisance may in general be said to be because they 
tended to draw together idle and dissolute persons 
engaged in unlawful or immoral practices, thereby 
endangering the public morals or peace. 22 

• 

§ 2. Elements of Offense 

a. In general 

b. Displaying sign of honest occupation 
a. In General 

The elements of the statutory offense of maintaining 
a disorderly house or other offenses of the type herein 
considered must be determined by reference to the terms 
of the statute creating the offense. 

The elements of the statutory offense of maintain¬ 
ing a disorderly house, or other offenses of the type 
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herein considered, must be determined by reference 
to the terms of the statute creating the offense. 2 -50 
Underlying all offenses involving disorderly houses 
is the character of the house or place, and the nature 
of the disorder or improper use, and such elements 
are discussed infra §§ 3 and 4(6), without regard to 
the particular offense involved. The elements pe¬ 
culiar to the particular offense involved are dis¬ 
cussed in connection with each of such offenses. 

Reputation. Where the statute does not so pro¬ 
vide, the reputation of the house as disorderly is not 
an essential element of the offense of keeping such a 
house. 23 

b. Displaying Sign of Honest Occupation 

In prosecution for displaying a sign of an honest oc¬ 
cupation on a bawdyhouse or the like, the gist of the of¬ 
fense is the display of an honest sign. Knowledge of the 
character of the house Is an essential element. 

By statute, in some jurisdictions, it has been made 
an offense to display a sign of an honest occupa¬ 
tion on a house used as a bawdy or assignation 
house. 24 Apart from the character of the house, 
discussed infra §§ 4(l)-(6), the gist of the offense is 
the display of the honest sign on the infamous 
house, 25 and therefore it is not necessary either to 
allege or prove that some decent person was in fact 
deceived or inveigled into the house by the sign. 26 
Knowledge of the character of house is an essential 
element of the offense. 27 

§ 3. - House or Other Building or Place 

While, in order to constitute the offense of keeping 
a disorderly house, or the like, there must be a house 
or place, the physical characteristics thereof are not ordi¬ 
narily material, provided it is a place of public resort. 

In order to constitute the offense of keeping a dis¬ 
orderly house, or the like, there must be a house 


16. D.C.—Graul v. U. S., 47 App.D. 
C. 543. 

17. Md.—Jackson v. State, 5 A.2d 
282, 176 Md. 399. 

N.J.—State v. W. U. Tel. Co., 97 
A.2d 480, 12 N.J. 468, appeal de¬ 
nied W. U. Tel. Co. v. State of 
N. J., 74 S.Ct. 124, 346 U.S. S69, 
98 L.Ed. 379. 

IS C.J. p 1234 note 15. 

18. Ga.—Corpus Juris quoted in 
Martin v. State, 10 S.E.2d 254, 256, 
62 Ga.App. 902. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 798, 195 Iowa 988. 

18 C.J. p 1234 note 16. 

18. Ark.—-Neal v. State, 40 S.W.2d 
994, 184 Ark. 203—McGowan v. 
City of Paragould, 260 S.W. 33, 163 
Ark. 328. 

Md.—Jackson v. State, 5 A.2d 282, 176 
Md. 399. 


Mo.—State ex rel. Kleinschmidt v. 

Moon, App., 20 2 S.W. 609. 

N.Y.—People v. Miller, 38 Hun 82, 
3 N.Y.Cr. 475. 

N.C.—State v. Everhardt, 166 S.E. 
738, 203 N.C. 610. 

Va.—Pope v. Commonwealth, 109 S. 

E. 429, 131 Va. 776. 

18 C.J. p 1234 note 17. 

20. Ariz.—Engle v. State, 90 P.2d 
988, 53 Ariz. 458. 

21. Ariz.—Engle v. State, supra. 

22. Ark.—McGowan v. City of Para- 
gould, 260 S.W. 33, 163 Ark. 328. 

Ga.—Corpus Juris quoted in Martin 
v. State, 10 S.E.2d 254, 256, 62 Ga. 
App. 902. 

Mo.—State ex rel. Kleinschmidt v. 

Moon, App., 202 S.W. 609. 

Tenn.—Childress v. Nashville, 3 
Sneed 347. 

18 C.J. p 1234 note 18. 
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22.50 N.J.—State v. Baldino, 78 A. 

2d 95, 11 N.J.Super. 158. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

23. Conn.—State v. Maxwell, 33 
Conn. 259. 

Reputation of bawdyhouse or house 
of ill fame as element of offense 
of keeping such houses see infra 
§ 4(6) a (b). 

24. Mo.—State v. Hesselmeyer, 123 
S.W.2d 90, 343 Mo. 797. 

18 C.J. p 1249 note 69. 

25. Mo.—State v. Hesselmeyer, su¬ 
pra. 

26. Mo.—State v. Olds, 116 S.W. 
1080, 217 Mo. 305—State v. Mc¬ 
Laughlin, 60 S.W. 1075, 160 Mo. 33. 

27. Mo.—State v. Olds, 116 S.W. 
1080, 217 Mo. 305—State v. Mc¬ 
Laughlin, 60 S.W. 1075, 160 Mo. 
33. 
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or a place, 27 - 50 but the physical characteristics of 
the house or place which is disorderly are not ordi¬ 
narily material. 28 So, it may be any place, 29 any 
building, 30 any part of a building, 31 a single room, 32 
an apartment, 32 * 5 a dwelling house, 33 a place of busi¬ 
ness, 33 * 5 a boat, 34 a dance hall, 35 a garden, 36 an en¬ 
closed park, 37 a race track, 38 the space under the 
grand stand at a race track, 39 a tent, 40 a hack, 41 or a 
wagon. 42 The fact that a statute uses the word 
“houses” does not require the keeping of more than 
one house, as the word “houses” includes the word 
“house.” 43 

Character of place as a resort . The general rule 
is that such house or place must be a place of public 
resort 44 or one to which the public 45 or a class of 
the public 46 are admitted, or a place where one may 
go for immoral purposes without invitation. 47 It 
is not necessary, however, that the place itself be a 
public place as distinguished from a private place, 48 


DISORDERLY HOUSES §§ 3-4(1) 

and it may be a place in which people abide in such 
a manner as to constitute a public nuisance. 49 

House used for other purposes . The fact that the 
house or place which is disorderly is used for other 
purposes is not material. 50 So, such a house or 
place may be a shop or store, 51 a saloon, 52 or a 
boarding house or hotel. 53 

§ 4(1). - Disorder or Improper Use 

In order to constitute the offense of keeping a dis¬ 
orderly house, or the like, there must be disorderly or 
improper use thereof and a house may be disorderly in 
the prohibited sense because of the end or purpose to 
which it is appropriated, and also because of the manner 
in which it is kept. 

In order to constitute the offense of keeping a dis¬ 
orderly house, or the like, there must be a house or 
place, as discussed supra § 3, and disorderly or im¬ 
proper use thereof. 53 * 50 Generally speaking, the 


27.50 Iowa.—State v. Weston, 15 X. 
W.2d 922, 235 Iowa 148. 

28. Tex.—Spears v. State, 232 S.W. 
326, 89 Tex.Cr. 459. 

18 C.J. P 1235 note 25. 

29. Md.—Curley v. State, 137 A.2d 
640, 215 Md. 382. 

Tex.—Spears v. State, 232 S.W. 326, 
89 Tex.Cr. 459. 

IS C.J. P 1235 note 26. 

Tourist camp 

Okl.—Stewart v. State, 174 P.2d 926, 
S3 Okl.Cr. 172. 

30. Md. —Curley v. State, 137 A.2d 
640, 215 Md. 3S2. 

Tex.—Spears v. State, 232 S.W. 326, 
89 Tex.Cr. 459. 

“House” defined 

The term “house” in a statute, 
which forbids the keeping of a “dis¬ 
orderly house, or a house where lewd 
and dissolute persons resort,” means 
any building kept for such purposes 
and not necessarily a dwelling house. 
Conn.—State v. Powers, 36 Conn. 77. 

31. Ga.—Dannie v. Atlanta, 73 S.E. 
684, 10 Ga.App. 471. 

18 C.J. p 1235 note 28. 

Two stories of a building may be 
treated as one building in charging 
one with keeping a house of ill fame. 
Iowa.—State v. Lee, 45 X.W. 545, SO 
Iowa 75, 20 Am.S.R. 401. 

32. Tex.—Spears v. State* 232 S.W. 
326, 69 Tex.Cr. 459. 

Va.—Trent v. Commonwealth, 25 S. 

23.2d 350, 1S1 Va. 338. 

IS C.J. p 1235 note 29. 

32.5 Md.—Curley v. State, 137 A.2d 
640, 215 Md. 3S2. 

33. Mass.—Commonwealth v. Good- 
all, 43 N.E. 520, 165 Mass. 588. 

33.5 Md.—Curley v. State, 137 A.2d 
640, 215 Md. 382. 


Telegraph office 

X.J.—State v. W. V. Tel Co., 97 A. 
2d 480, 12 N.J. 468, appeal denied 
W. TJ. TeL Co. v. State of X. J., 74 
S.Ct 124, 346 U.S. 869, 98 L.Ed. 
379. 

34. Iowa.—State v. Mullen, 35 Iowa 
199. 

Md.—Curley v. State, 137 A.2d 640, 
215 Md. 382. 

Mo.—State v. Metcalf, 65 Mo.App. 
681. 

Pa.—Commonwealth v, Michaelange- 
lo, 5 Pa.Dist. & Co.2d 92, 17 

Beaver 145. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 

35. Mass.—Commonwealth v. Car- 
doze, 119 Mass. 210. 

36. N.J.—State v. Williams, 30 N. 
J.Law 102, 104. 

37. Ky.—Palestine Bldg. Assoc, v. 
Minor, 86 S.W. 695, 27 Ky.L. 781. 

38. X.J.—Engeman v. State, 23 A. 
679, 54 X.J.Law 257—Engeman v. 
State, 23 A. 676, 54 X.J.Law 247. 

39. Ill.—Swigart v. People, 40 X.E. 
432, 154 Ill. 284. 

40. Md.—Curley v. State, 137 A.2d 
640, 215 Md. 382. 

Tex.—Killman v. State, 2 Tex-App. 
222, 28 Am.R. 432. 

Va.—Trent v. Commonwealth, 25 S.E. 

2d 350, 181 Va. 338. 

18 C.J. p 1235 note 41. 

41. Iowa.—State v. Render, ,144 N, 
W. 298, 163 Iowa 339. 

42. Iowa.—State v. Chauvet, 83 X. 
W. 717, 111 Iowa 687, 82 Am.S.R. 
539, 51 L.R.A. 630. 

Md.—Curley v. State, 137 A.2d 640, 
215 Md. 382. 

Tex.—Tracey v. State, 61 S.W. 127, 
42 Tex.Cr. 494. 
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43. Conn.—State v. Main, 31 Conn. 
572. 

Ga.—Bethune v. State, 48 Ga. 505— 
Hall v. State, 3 Ga. 18. 

44. Ala.—Wilson v. State, 84 So. 
783, 17 Ala.App. 307. 

18 C.J. p 1235 note 47. 

45. Ala.—Wilson v. State, supra. 
Colo.—Mossman v. Ft. Collins, 90 P. 

605, 40 Colo. 270, 122 Am.S.R. 1060, 
11 L.R.A.,X.S., 842. 

46. Mo.—State v. Horn, 83 Mo.App. 

47. 

X.J.—State v. Williams, 30 X.J.Law 

102 . 

47. Ala.—Wilson v. State, 84 So. 
783, 17 Ala.App. 307. 

48. W.Va.—State v. Jones, 45 S.E. 
916, 53 W.Va. 613. 

49. Wis.—Hawkins v. Lutton, 70 X. 
W. 483, 95 Wis. 492, 60 Am.S.R. 131. 

18 C.J. p 1236 note 50. 

50. Ga.—Smith v. State, 182 S.E. 
816, 52 Ga.App. 88—Fitzgerald v. 
State, 72 S.E. 541, 10 Ga.App. 70. 

Miss.—Corpus Juris cited in Meador 
v. Hotel Grover, 9 So.2d 782, 787, 
193 Miss. 392. 

51. Ind.—State v. Bertheol, 6 

Blackf. 474, 39 Am.D. 442. 

18 C.J. p 1236 note 53. 

52. Miss.—Corpus Juris cited in 
Meador v. Hotel Grover, 9 So.2d 
782, 787, 193 Miss. 392. 

W.Va.—State v. McGahan, 37 S. 

E. 573, 48 W.Va. 438. 

18 C.J. p 1236 note 54. 

53. Ga.—Smith v. State, 182 S.E. 
816, 52 Ga.App. 88—Fitzgerald v. 
State, 72 S.E. 541, 10 Ga.App. 70. 

Miss.—Corpus Juris cited in Meador 
v. Hotel Grover, 9 So.2d 782, 787„ 
193 Miss. 392. 

53.50 Iowa.—State v. Weston, 15 
W.2d 922, 235 Iowa 148. 
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§§ 4(4)-4(5) DISORDERLY HOUSES 


time prescribed during which improper practices 
must continue or recur. 59 It is sufficient if the acts 
occur during any substantial period of time 90 as will 
constitute them a continuing menace to public mor¬ 
als, 91 or continue long enough to warrant the in¬ 
ference that the house was kept for the indulgence 
of such practices. 92 So, repetitions of the disorder 
on a single day, 93 at least where the place has ac¬ 
quired a character as a disorderly house, 94 or on 
two days, 95 may be sufficient to constitute the place 
a disorderly house. In some jurisdictions, by stat¬ 
ute, each day of keeping a disorderly place consti¬ 
tutes a separate offense. 96 

Where the prohibition is against permitting cer¬ 
tain practices in the house, it is not essential that 
such practices be habitual, continuous, or continu¬ 
ing 97 

§ 4(5).-Particular Kinds of Dis¬ 

order or Use 

a. Noise, quarreling, or swearing 

b. Illegal practices 


c. Immoral practices 

d. Encouragement of idleness, immoral¬ 

ity, or disorder 

a. Noise, Quarreling, or Swearing 

A house may be disorderly in the prohibited sense 
because allowed to be noisy by reason of quarreling, 
swearing, or otherwise. 

While, as discussed supra § 4(2), it may not be 
necessary in order to constitute a disorderly house 
that the disorder be of such a character as to dis¬ 
turb the peace and quiet of the neighborhood, the 
nuisance may nevertheless consist in allowing the 
place to be so noisy by reason of quarreling, swear¬ 
ing, or otherwise as to constitute it a disorderly 
house, 98 and by statute noise may be an essential 
feature of a disorderly house. 99 

b. Illegal Practices 

A place may be a disorderly house because it is a 
place of public resort wherein illegal practices are car¬ 
ried on. 

A place may be disorderly because it is a place 
of public resort wherein illegal practices are habitu¬ 
ally carried on, 1 in the manner described by the 


89. Hawaii.—Territory v. Rogers, 37 
Hawaii 566. 

Va.—Pope v. Commonwealth, 109 S.E. 
429, 131 Va. 776. 

90. Wis.—State v. McGinley, 140 X. 
W. 332, 153 Wis. 5. 

18 C.J. p 1238 note 94. 

91. Va.—Pope v. Commonwealth, 
109 S.E. 429, 131 Va. 776. 

92. Minn.—State v. Namick, 175 X. 
W. 693, 144 Minn. 413. 

93. N.J.—Brown v. State, 7 A. 340, 
49 N.J.Law 61. 

18 C.J. p 1238 note 95. 

94. Minn.—State v. Reckards, 21 
Minn. 47, 49. 

18 C.J. p 1238 note 96. 

95. Wis.—State v. McGinley, 140 N. 
W. 332, 153 Wis. 5. 

96. Tex.—Xovy v. State, 138 S.W. 
139, 62 Tex.Cr. 492. 

97. La.—State v. Rose, 84 So. 643, 
645, 147 La. 243. 

Reason for role 

“Both elements of the offense, the 
keeping of the house and the per¬ 
mitting of lewd dancing therein, are, 
in a sense, and in their nature, con¬ 
tinuing acts. To hold that, in 
such case, the officers of the law 
should not step in and interfere un¬ 
til lewd dancing has become the 
custom or fashion in the house would 
be an unreasonable interpretation of 
the law. The statute imposes upon 
the keeper of any house the obliga¬ 
tion not to permit lewd dancing in 
the place. As that obligation is it¬ 
self a continuing duty on the part of 


the keeper of any house, it would 
be anomalous to hold that he does 
not violate the duty or the law un¬ 
til his disobedience has become a 
custom or habit.” 

La.—State v. Rose, supra. 

Lewd dancing 

Under Acts 1912 No. 199, defining 
a disorderly house among other 
things as a place where lewd danc¬ 
ing was permitted, one who permits 
lewd dancing cannot defend on the 
ground that it was not habitual. 

La.—State v. Rose, supra. 

98. Ark.—Neal v. State, 40 S.W.2d 
994, 184 Ark. 203. 

Ga.—Turner v. State, 66 S.E.2d 645, 
84 Ga.App. 594. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

18 C.J. p 1238 note 1. 

Where a restaurant is frequent¬ 
ed by men addicted to the drink 
habit, and quarrels there are of com¬ 
mon occurrence, and indecent lan¬ 
guage used on the premises is heard 
by those living in the neighborhood 
and these acts and practices continue 
for a considerable period of time, 
the keeping of such place constitutes 
the keeping of a disorderly house. 
N.Y.—People v. Jones, 112 N.Y.S. 
1097, 129 App.Div. 772, affirmed 88 
N.E. 1127, 195 N.Y. 547. 

99. Ga.—Heard v. State, 39 S.E. 118, 
113 Ga. 444. 

Panning v. State, 86 S.E. 731, 17 
Ga.App. 316. 

1. Ark.—Neal v. State, 40 S.W.2d 
994, 184 Ark. 203. 
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Minn.—State v. Namick, 175 N.W. 

693, 144 Minn. 413. 

N.J.—State v. W. IT. Tel. Co., 80 A.2d 
342, 13 N.J.Super. 172. 

State v. Berman, 199 A. 776, 120 
N.J.Law 381—State v. Reade, 121 A. 
288, 98 N.J.Law 596. 

18 C.J. p 1238 note 3. 

Acts prohibited by statute 

A house is “disorderly” if kept as a 
place where acts prohibited by stat¬ 
ute are habitually indulged in or 
permitted. 

Md.—Curley v. State, 137 A.2d 640, 
215 Md. 382. 

Illegal purpose essential 

If a place is to come within mean¬ 
ing of statute defining crime of keep¬ 
ing a disorderly place, purpose for 
which place is habitually and inten¬ 
tionally maintained must be an “il¬ 
legal purpose;" that is, a purpose 
prohibited by criminal statute, and 
there being no statute prohibiting 
prostitutes from merely meeting with 
men desirous of their company, main¬ 
taining a place to be used habitually 
as a meeting place for prostitutes 
and men desirous of their company 
does not fall within the purview of 
statute. 

La.—State v. Truby, 29 So.2d 758, 211 
La. 178. 

Failure to register hotel guests 

Hotel knowingly permitting cou¬ 
ples of different sexes to occupy 
same rooms, without registering as 
husband and wife, is “disorderly 
house.” 

Pa.—Warren v. Penn-Harris Hotel 
Co., 91 Pa.Super. 195. 
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statute, 2 such as a store maintained for the pur¬ 
chase of stolen property, 3 a house maintained for 
producing abortions, 4 a place of business in which 
the law against usury is habitually violated, 5 al¬ 
though the latter place is held not to be a disorder¬ 
ly house in jurisdictions in which the charging of 
usurious interest is not a criminal offense 6 or is not 
unlawful. 7 A house in which habitual violations of 
law occur is a disorderly house notwithstanding no 
single violation constitutes a crime and is made 
punishable only as an act of disorder. 8 It is not 
necessary that the illegal practices involve moral 
turpitude in order to be within the rule. 9 On the 
other hand, if persons, however evilly disposed, do 
only lawful acts, the house which they frequent is 
not a disorder^ house for keeping which the owner 
may be prosecuted. 10 

Applications of the general rule, above stated, to 
various particular classes of places or houses are 
specifically discussed infra § 4(6). 

c. Immoral Practices 

A place of public resort where immoral practices are 
habitually carried on Is a disorderly house. 

Generally speaking, a place of public resort where¬ 
in immoral practices are habitually carried on, 11 or 


DISORDERLY HOUSES §4(5) 

where they are carried on in the manner proscribed 
by the state, 12 is a disorderly house. The mere fact, 
however, that a woman permits a man to visit her 
home for immoral purposes does not of itself con¬ 
stitute keeping a disorderly house. 13 

“Lewdness” within the meaning of a statute for¬ 
bidding the keeping of a house or place for the 
practice of lewdness has been held to be a more 
comprehensive term than “prostitution,” 13 - 5 and in¬ 
cludes immoral and degenerate conduct not only be¬ 
tween persons of different sex but also conduct be¬ 
tween persons of the same sex. 13 - 10 

<L Encouragement of Idleness, Immorality, or 
Disorder 

A place of public resort may be a disorderly house 
because it is so kept as to encourage idleness, or Illegal 
or immoral conduct, or other acts of misbehavior. 

A place of public resort may be a disorderly house 
if it is so kept as to tend to promote idleness 14 or 
illegal 15 or immoral 16 conduct, or other acts of mis¬ 
behavior. 17 Under a statute in effect providing as 
aforesaid, it has been held that the acts which con¬ 
stitute the encouragement of the misbehavior must 
be openly and notoriously carried on, at least to the 
extent of disturbing others. 18 


2. Ga.—Martin v. State, 10 S.E.2d 
254, 62 Ga.App. 902. 

a Ala.—Hickey v. State, 53 Ala. 514. 
18 C.J. p 1239 note 4. 

4. N.Y.—People v. Hoffman, 103 N. 
Y.S. 1000, 118 App.Div. 862, af¬ 
firmed 82 N.E. 1130, 1S9 N.Y. 561. 

5. N.J.—State v. Martin, 73 A. 548, 

77 N.J.Law 652, 134 Am.S.R. 814, 
24 L.R.A..N.S., 507, IS Ann.Cas. 

9S6—State v. Diamant, 62 A. 286, 
73 N.J.Law 131. 

6. Ky.—Commonwealth, v. Mutual 
L. & T. Co., 160 S.W. 1042, 156 
Ky. 299, 50 L.R.A.,N.S., 1171. 

7. Pa.—Commonwealth v. Hill, 46 
Pa.Super. 505. 

18 C.J. p 1239 note 8. 

8. N.J.—State v. Reade, 121 A. 288, 
9S N.J.Law 596. 

9. N.J.—State v. Martin, 73 A. 
548, 77 N.J.Law 652, 134 Am.S.R. 
814, 24 L.R.A..N.S., 507, 18 Ann. 
Cas. 986. 

IS C.J. p 1239 note 10. 

10. Ky.—Gossett v. Commonwealth, 
109 S.W.2d 1183, 270 Ky. 450- 
Cheek v. Commonwealth, 37 S.W. 
152, 100 Ky. 1. 

11. Ark.—Neal v. State, 40 S.W.2d 
994, 184 Ark. 203. 

Minn.—State v. Glenny, 6 N.W.2d 241, 
213 Minn. 177—State v. Namick, 
175 N.W. 693, 144 Minn. 413. 


Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

18 C.J. p 1239 note 15. 

Statute creating- offense of keeping 
place for “immoral purposes” as 
invalid because of uncertainty see 
supra § 1. 

Solicitation 

Within statute defining “disor¬ 
derly house” as a place of public 
resort so conducted as to disturb 
the public peace and quiet of the 
neighborhood, a house of public 
resort where women congregate for 
the purpose of soliciting men for 
immoral sexual intercourse is 
against the peace and quiet of the 
neighborhood and is disorderly. 

La.—State v. Brooks, 83 So. 637, 638, 
146 La. 325. 

12. Ga.—Martin v. State, 10 S.E. 
2d 254, 62 Ga.App. 902. 

13. Ark.—McGowan v. City of Para- 
gould, 260 S.W. 33, 163 Ark. 328. 

Iowa.—State v. Clough, 165 N.W. 
59, 181 Iowa 783. 

13.5 Ill.—People v. Lackaye, 109 N. 
E.2d 390, 348 Hl.App. 542, affirmed 
116 N.E.2d 359, 1 IlL2d 618. 

13.10 Ill.—People v. Lackaye, supra. 

Same class as prostitution; ^ewd” 
acts 

Homosexual acts between men are 
of same general class as illicit acts j 
included in term “prostitution,” and. 
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such acts are induced by a degrading 
passion within meaning of “lust” 
and are therefore “lewd.” 

Ill.—People v. Lackaye, supra. 

14. Ga.—Turner v. State, 66 S.E.2d 
645, 84 Ga.App. 594—Fanning v. 
State, 86 S.E. 731, 17 Ga.App. 316. 

Pa.—Commonwealth v. Frey, Quar. 

Sess., 22 Leh.L.J. 19. 

18 C.J. p 1239 note 16. 

Keeping of calaboose in a dis¬ 
orderly manner by a town is not a 
keeping of a “common ill-gov¬ 
erned and disorderly house, to the 
encouragement of idleness, gaming, 
drinking, fornication or other mis¬ 
behavior.” 

Ill.—Paris v. People, 27 Ill. 74, 76. 

15. Minn.—State v. Ireton, 94 N.W. 
1078, 89 Minn. 340. 

18 C.J. p 1239 note 17. 

16. Ark.—Neal v. State, 40 S.W. 
2d 994, 184 Ark. 203. 

18 C.J. p 1239 note 18. 

17. Ga.—Turner v. State, 66 S.E.2d 

645, 84 Ga.App. 594—Cason v. 

State, 4 S.E.2d 713, 60 GaApp. 626. 

Pa.—Commonwealth v. Frey, Quar. 
Sess., 22 Leh.L.J. 19. 

Acts of lewdness may constitute 
acts of misbehavior within the stat¬ 
ute. 

Ga.—Cason v. State, 4 S.E.2d 713, 60 
Ga.App. 626. 


18. Ga.—Cason v. State, supra. 
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§ 4(6). -- Particular Kinds of Dis¬ 

orderly Houses 

a. Bawdyhouses, houses of ill fame, etc. 

b. Gaming houses 

c. Other houses 

a. Bawdyhouses, Houses of HI Fame, Etc. 

(a) Definitions 

(b) Requisites and sufficiency 

(a) Definitions 

A bawdyhouse or the like is a place kept or resorted 
to for prostitution. 

Either because it is within the definition of a dis¬ 
orderly house or because it of itself is a prohibited 
class of house, a bawdyhouse, house of ill fame, 
house of prostitution, house of assignation, brothel, 
or lewd house, is often the basis of an offense at 


common law 19 or under statute. 20 

In a variety of cases all or some of these terms 
' have b^en held to be synonymous or of equivalent 
meaning, 21 all denoting a resort of prostitutes. 22 A 
bawdyhouse has even been held to be synonymous 
with, or mean the same thing as, a disorderly 
house, 23 although, as discussed supra § 1 a, a house 
may be disorderly without being a bawdy house. 

A bawdyhouse may be defined as a house or 
place kept for the shelter and convenience of per¬ 
sons desiring unlawful sexual intercourse and in 
which such intercourse is practiced ; 24 a house kept 
and resorted to for the purpose of prostitution. 25 
The term “bawdyhouse” has been held to be synony¬ 
mous with “house of ill-fame,” 25 * 5 and the latter has 
also been defined as a house resorted to for the pur¬ 
poses of prostitution. 26 A bawdyhouse, 26 - 5 broth¬ 
el, 26 * 10 and an “assignation house” 27 have each been 


19. Ark.—Gamewell v. State, 207 S. 
W. 211, 137 Ark. 74. 

Md.—Lutz v. State, 172 A. 354, 167 
Md. 12. 

N.J.—Corpus Juris Secundum cited 
in State v. Baldino, 78 A.2d 95, 97, 
11 N.J.Super. 158. 

Or.—State ex reL Ricco v. Biggs, 
255 P.2d 1055, 198 Or. 413, 38 A.L. 
R.2d 720. 

R.I.—:Blake v. Smith, 34 A. 995, 19 
R.I. 476. 

Term.—Childress v. Nashville, 3 
Sneed 347. 

20k Colo.—Gregg v. People, 176 P. 
483, 65 Colo. 390. 

N. J.—Corpus Juris Secundum cited in 
State v. Baldino, 78 A.2d 95, 97, 11 
N.J.Super. 158. 

Or.—State ex rel. Ricco v. Biggs, 255 
P.2d 1055, 198 Or. 413, 38 AL.R.2d 
720. 

Tex.—Smith v. State, 57 S.W.2d 846, 
123 Tex.Cr. 93. 

2L U.S.—Thaler v. IT. S., C.C.A.Ohio, 
261 P. 746. 

Ark.—Fisher v. City of Wynne, 192 S. 
W. 219, 127 Ark. 268. 

Ga.—Cotton v. City of Atlanta, 73 S.E. 
683, 684, 10 Ga.App. 397. 

HI.—People v. Ryberg, 122 N.E. 545, 
287 Ill. 195. 

People v. True, 235 IlLApp, 349. 

Mo.—State v. Bragg, 220 S.W. 25, 
26. 

Utah.—State v. Tacconi, 171 F.2d 388, 
110 Utah 212. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 850, 181 Va. 338—Wilson v. Com¬ 
monwealth, 111 S.E. 96, 132 Va. 824. 

Wash.—Ikeda v. Curtis, 261 P.2d 684, 
43 Wash.2d 449—State v. Badda, 
125 S.E. 159, 160, 97 W.Va. 417. 

3 OJ. p 679 note 12—18 OJ. p 1240 
notes 33, 84, 29. 

3S. U.S,—U. S. v. Casey, D.CLOhio, 
£47 F. 262, 324. 


23. Okl.—Blair v. State, 293 P. 275, 
49 OkI.Cr. 206. 

18 C.J. p 1240 note 35. 

24. Ark.—Fisher v. City of Para- 
gould, 192 S.W. 219, 220, 127 Ark. 
268. 

18 C.J. p 1240 note 31. 

25. Tex.—Clark v. State, 218 S.W. 
366, 367, 86 Tex.Cr. 585. 

18 C.J. p 1240 note 32. 

Other definitions 

(1) Any place, whether a habita¬ 
tion or temporary sojourn, kept 
open to the public, either generally 
or under restrictions, for licentious 
commerce between the sexes. 

Mo.—State v. Malloch, 190 S.W. 266, 
267, 269 Mo. 235. 

(2) Similar definition. 

Cal.—People v. Marron, 35 P.2d 610, 
140 C.A. 432. 

See 18 C.J. p 1240 note 32 [a]. 
Statutory definitions 
Tex.—Hardaman v. State, 273 S.W. 
584, 100 Tex.Cr. 358—Clark v. State, 
218 S.W. 366, 86 Tex.Cr. 585. 

25.5 Utah.—State v. Tacconi, 171 P. 
2d 388, 110 Utah 212. 

26. Vt.—State v. Plant, 32 A. 237, 
67 Vt. 454, 48 Am.S.R. 821. 

Wash.—Ikeda v. Curtis, 261 F.2d 684, 
43 Wash.2d 449. 

Other definitions 

(1) A house where women prosti¬ 
tute themselves by offering their 
bodies to indiscriminate intercourse 
with men. 

Ill.—People v. Ryberg, 122 N.E. 545, 
287 Ill. 195. 

People v. True, 235 IlLApp. 349. 

(2) At common law, a ‘‘house of 
ill fame** is one kept for the re¬ 
ception of persons who choose to 
resort to it for the purpose of illicit 
sexual intercourse. 

W.Va.—State v. Badda, 125 S.E. 159, 
97 W.Va. 417. 


(3) A place where persons go for 
unlawful sexual intercourse and for 
lewd, obscene, and indecent purposes. 
Minn.—State v. Palmersten, 299 N.W. 

669, 210 Minn. 476. 

(4) Similar definitions see 18 C.J. 
p 1240 note 36 [a]. 

26.5 Mo.—State v. Smith, App., 310 
S.W.2d 21. 

Wash.—Ikeda v. Curtis, 261 P.2d 684, 
43 Wash.2d 449. 

26.10 Mo.—State v. Smith, App., 310 
S.W. 2d 21. 

27. Mo.—State v. Keithley, 127 S.W. 

406, 142 Mo.App. 417. 

Other definitions 

(1) A house where women pros¬ 
titute themselves by offering their 
bodies to an indiscriminate inter¬ 
course with men. 

Ill.—People v. True, 235 Ill.App. 349. 

(2) A house where women pros¬ 
titute themselves, or to which per¬ 
sons resort for the purpose of pros¬ 
titution and lewdness. 

Ill.—People v. Ryberg, 122 N.E. 545, 
287 Ill. 195. 

(3) “A house, room, or place where 
men and women meet by mutual 
appointment or by appointment made 
by another, for the purpose of sexual 
intercourse.” 

Tex.—Forester v. State, 162 S.W. 507, 
509, 72 Tex.Cr. 298. 

(4) “A house resorted to for the 
purpose of prostitution.” 

Conn.—McAlister v. Clark, 33 Conn. 
91, 92. 

Mo.—State v. Keithley, 127 S.W. 406, 
408, 142 Mo.App. 417. 

(5) A place resorted to for the 
purpose of prostitution or lewdness. 
N.J.—State v. Baldino, 78 A.2d 95, 11 

N.J. Super. 158. 

“Disorderly house” distinguished 
Tex.—Riley v. State* 125 S.W. 582, 58 
Tex,Cr. 176. 
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defined as a house of ill fame kept for the resort 
and commerce of lewd people of both sexes. “Lewd 
house” imports a house that is given to the unlaw¬ 
ful indulgence of lust including fornication or adul¬ 
tery- 28 

Burdrf, in Spanish law, is a house of ill fame. 29 

Goosehorn is a term sometimes used to refer to a 
bawdyhouse or house of ill fame. 30 

Sporting house may mean a house of ill fame. 31 

As nuisances per se. It may be said in general 
that houses kept for the purposes of public prosti¬ 
tution 32 or lewd practices 33 are nuisances per se, 34 
and, as considered supra § 1 b, the keeping of such 
a house is punishable at common law as a misde¬ 
meanor, some statutes expressly making such houses 
punishable nuisances. 35 Such a house may properly 
be called a disorderly house per se. 36 

(b) Requisites and Sufficiency 

In general to be a bawdyhouse or the tike in the 
prohibited sense it is essential that the place have ele¬ 
ments of a public house and that it be resorted to, or 
used for, purposes of prostitution and lewdness. 
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With respect to offenses involving bawdyhouses 
or the like, if there is no statute dealing with the 
same, the common law must be resorted to for de¬ 
termination of the elements which are necessary to 
make it such a house. 37 Similarly, if the statute 
fails to define the term “house of ill fame” the com¬ 
mon law is resorted to for a definition. 38 Where, 
however, the offense is defined in the statute, the 
terms of the statute are controlling, 38 * 5 and a re¬ 
sort to the common law to add to, or detract from, 
the effect of the language of the statute is neither 
necessary nor permissible. 39 

Generally, to be a bawdyhouse or the like in the 
prohibited sense, it is essential that the place or 
house in question be resorted to, or used for, pur¬ 
poses of prostitution and lewdness, 40 and have ele¬ 
ments of a public house, 41 a house where many 
people may frequent for immoral purposes, 42 or a 
house where one may go for such purposes without 
invitation. 43 Hence a place is not a house of ill 
fame or the like merely because illicit intercourse 
is practiced there, 44 as in the case of the home of 


28. Ga.—Clifton v. State, 53 Ga. 
241. 

Fitzgerald v. State, 72 S.E. 541, 
10 Ga-App. 70—Coleman v. State, 64 
S.E. 828, 5 Ga.App. 766. 

29. Escriche Diccionario. 

30. Mo.—Dyer v. Morris, 4 Mo. 214, 
216. 

31. Ill.—Johnson v. People, 66 N.E. 
877, 879, 881, 201 Ill. 53. 

32. Ill.—People v. Smith, 114 N.E. 
31, 275 Ill. 256, L.R.A.1917B 1075. 

18 C.J. p 1240 note 41. 

Only annoyance is existence 

Bawdyhouses are "disorderly 
houses” in a broad sense regardless of 
fact that only annoyance to public 
is their existence. 

Pa.—Commonwealth v. Hartung, 39 A. 
2d 734, 156 Pa.Super. 176. 

33. Ga.—Fitzgerald v. State, 72 S.E. 
541, 10 Ga.App. 70. 

Iowa.—State v. Gardner, 156 N.W. 
747, 174 Iowa 748, L.R.A.1916D 767, 
Ann.Cas.l917D 239. 

34. Ala.—Barnett v. Tedescki, 45 So. 
904, 154 Ala. 474. 

18 C.J. p 1240 note 43. 

35. Mass.—Commonwealth v. Por¬ 
ter, 129 N.E. 298, 237 Mass. 1. 

36. Mo.—State v. Dykeman, 134 S.W. 
120, 153 MoJLpp. 416. 

37. Ark.—Gamewell v. State, 207 S. 
W. 211, 137 Ark. 74. 

38. McL—Lutz v. State, 172 A. 354, 
167 Md. 12. 

W.Va.—State v. Badda, 125 S.E. 159, 
97 W.Va. 417—State v. Pyles, 104 


S.E. 100, 86 W.Va. 636, 12 A.L.R. 
527. 

3&5 N.J.—State v. Baldino, Super., 
78 A.2d 95, 11 N.J.Super. 158. 

39. Iowa.—State v. Clough, 165 N.W. 
59, 181 Iowa 783. 

40. Ark.—Woodson v. City of Fort 
Smith, 264 S.W. 934, 165 Ark. 443. 

Fla.—Campbell v. State, 6 So.2d 828, 
149 Fla. 701. 

Ill.—People v. Ryberg, 122 N.E. 545, 
287 III. 195. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

Va.—Trent v. Commonwealth, 25 S. 

E.2d 350, 181 Va. 338. 

Wyo.—Konopisos v. State, 185 P. 355,’ 
26 Wyo. 350. 

“Prostitution” means, in this con¬ 
nection, common, indiscriminate, il¬ 
licit intercourse for hire, or prac¬ 
tice by a female in offering her body 
to an indiscriminate intercourse with 
men for money or its equivalent. 

Va.—Trent v. Commonwealth, 25 S. 

E.2d 350, 181 Va. 338. 
place where arrangements made 
Where no act of prostitution oc¬ 
curred on defendant’s premises but 
only arrangements for commission of 
illegal acts were made on defendant’s 
premises, he was not maintaining a 
“place for purpose of prostitution.” 
N.J.—State v. Baldino, 78 A2d 95, 
11 NJ.Super. 158. 

41. Ala.—Wilson v. State, 84 So. 783, 
17 Ala.App. 307. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 
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One instance of solicitation of sex¬ 
ual intercourse does not constitute 
house where defendant lived a house 
of prostitution. 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

42. Ala.—Wilson v. State, 84 So. 783, 
17 Ala.App. 307. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 

Hotel renting rooms for fornication is 
disorderly house 

A public hotel, proprietors of which 
knowingly, openly, and indiscrimi¬ 
nately rent its rooms for purpose of 
fornication, is a public and common 
nuisance per se and a disorderly 
house within statute. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

43. Ala.—Wilson v. State, 84 So. 

783, 17 Ala.App. 307. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 

44. Ala.—Wilson v. State, 84 So. 

783, 17 AUuApp. 307. 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 

Single act or transaction 

(1) A single transaction or act of 
illicit intercourse does not consti¬ 
tute a "bawdyhouse” within a statu¬ 
tory definition that such a house is 
"one kept for prostitution or where 
prostitutes are permitted to resort 
or reside for purpose of plying their 
vocation.” 

Tex.—Hardaman v. State, 273 S.W. 
534, 585, 100 Tex.Gr. 358. 
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a woman who permits a particular man to visit her 
for illicit intercourse. 45 On the other hand, a 
woman who in her own house plies her trade as a 
common harlot, entertaining men indiscriminately 
for hire, and the house being in fact resorted to for 
purpose Of prostitution, violates the statutory pro¬ 
hibition of keeping a house of ill fame resorted to 
for purpose of prostitution. 46 

To constitute a place a bawdyhouse it is not nec¬ 
essary that such house supply the prostitutes, 4 * nor 
that it cater only to the lecherously disposed. 48 It 
is sufficient if persons are knowingly permitted to 
frequent the house for purposes of unlawful sexual 
intercourse, 4 * and this, with some exceptions, as 
will be seen infra this section, even though such 
character or reputation is not generally known save 
to lasciviously inclined and to panderers. Under a 
statute making it an offense to maintain or keep a 
lewd house for practice of fornication or adultery, a 
house where such acts are practiced openly or pri¬ 
vately is included. 50 

Under some statutes it is sufficient to sustain a 
conviction if the place and opportunity for illicit 
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intercourse is provided, even though such inter¬ 
course was not committed. 51 However, it has been 
held that a person cannot legally be convicted of 
maintaining a lewd house unless fornication or adul¬ 
tery was actually committed in the house. 5 

A house may be a lewd house even though it is 
chiefly devoted to the carrying on of a legitimate 
trade or business, 51 * 10 such as a boarding house or 
hotel. 52 

Where the statute specifies several ways by which 
it may be violated, violation by any one of the 
means set forth authorizes conviction. 53 

Acts between persons of same sex. Where under 
the statute lewdness is one of the practices which 
constitute the house a prohibited nuisance, it is not 
necessary that the lascivious acts be between men 
and women, indecent and unnatural acts between 
persons of the same sex being sufficient. 54 

Number of women inhabiting or frequenting . 
While there are authorities holding that a bawdy- 
house or the like must be a place of resort for or 
a habitation of more than one woman, 55 yet it is 


(2) A single act of illicit inter¬ 
course in a house is not sufficient to 
constitute it a “bawdyhouse,” but it 
must be resorted to for the purpose 
of prostitution or lewdness, and it 
must be shown that the inmates are 
prostitutes, or that the house is the 
resort of prostitutes. 

Mich.—People v. Gastro, 42 N.W. 937, 
75 Mich. 127. 

(3) One act of illicit intercourse 
does not show house was one of ill 
fame. 

III.—People v. True, 235 Ill.App. 349. 
Mo.—State v. Powers, App., 176 S.W. 
2d 293. 

TTamarried man. and woman living 
together 

The mere living together of a 
man and woman, in a private resi¬ 
dence for more than a year without 
being married, does not violate a 
prohibition against any person us¬ 
ing a house “for the purpose of 
prostitution, assignation or other 
lewd or indecent act,” "lewdness” not 
being synonymous with “concubi¬ 
nage,” "lewd” being “lustful or las¬ 
civious.” 

La.—City of Shreveport v. Wilson, 83 

So. 186, 145 La. 906. 

45. Ark.—Woodson v. City of Port 
Smith, 264 S.W. 934, 165 Ark. 443— 
McGowan v. City of P&ragould, 260 
S.W. 33, 163 Ark. 32S—Fisher v. 
City of P&ragould, 192 S.W. 219, 127 
Ark. 268. 

Iowa.—State v. Clough, 165 N.W. 59, 
181 Iowa 783. 

46L Ark.—Fisher v. City of Para- 
gould, 192 aw. 219, 127 Ark. 268. 


Iowa.—State v. Clough, 165 N.W. 59, 
60, 181 Iowa 7S3. 

47. U.S.—Thaler v. U. S., C.C.A.Ohio, 
261 P. 746. 

48. U.S.—Thaler v. U. S., supra. 

49. U.S.—'Thaler v. U. S., supra. 

50. Ga.—Cason v. State, 4 S.E.2d 
713, 60 Ga-App. 626. 

51. Pa.—Commonwealth v. Levan- 
dowski, 90 Pa.Super. 403. 

Intent of lessee immaterial 

One knowingly offering room for 
purposes of prostitution commits 
offense, even though the act is not 
accomplished or even intended by 
lessee. 

Wis.—State v. Damorjiam, 204 N.W. 
498, 187 Wis. 445. 

j 51.5 Ga.—Linebarker v. State, 39 S. 

E.2d 730, 74 Ga.App. 262. 

51.10 Ga.—Frazier v. State, 91 S.E. 
2d 85, 93 Ga.App. 204. 

52. Ga—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88. 

Lewd practices permitted 

If lewd women are accustomed to 
frequent house and carry on their 
practices therein the house may be 
a “lewd” house. 

Ga.—Smith v. State, supra. 

53. Tex.—Booker v. State, 94 S.W. 
2d 755, 130 Tex.Cr. 460. 

54. Ill.—People v. Lackaye, 116 N.E. 
2d 359, 1 I11.2d 618. 

Mass.—Commonwealth v. Porter, 129 
N.E. 298, 237 Mass. 1. 

55. W.Va.—State v. Pyles, 104 S.E. 
100, 86 W.Va. 636, 12 A.L.R. 527. 

18 C.J. p 1241 note 46. 
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Reasons for rule 

(1) “The reason for the holding is 
that the house must possess an ele¬ 
ment of danger to the public peace, 
and it does not exist unless there is 
a tendency to bring together crowds 
or assemblages of dissolute, de¬ 
bauched, and quarrelsome persons. 
The common-law penalty had, for 
its principal purpose, preservation of 
the peace, not maintenance of moral¬ 
ity. Morality was encouraged and 
vindicated by the spiritual tribunals, 
and the common law ordinarily left 
an unmixed question of morality or 
offense against morality within their 
cognizance.” 

W.Va.—State v. Pyles, supra. 

(2) “The residence of an unchaste 

woman . . . does not become 

a bawdyhouse, because she may 
habitually admit one or many men 
to an illicit cohabitation with her. 
The common law did not undertake 
the correction of morals in such 
cases, but left the parties to spiritual 
supervision and penances.” 

Idaho.—People v. Buchanan, 1 Idaho 

689. 

N.C.—State v. Evans, 27 N.C. 603, 

607. 

Differences in view explained 

“Some of the American cases are 
classed as having liberalized the 
definition, but, in almost all instanc¬ 
es, they are found, upon analysis, 
to rest upon statutes, ordinances of 
cities, or differentiating circum¬ 
stances.” 

W.Va.—State v. Pyles, 104 S.E. 100, 

86 W.Va. 636, 12 A.L.R. 527. 
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more generally held that ft is not necessary that 
more than one woman inhabit or resort to the place 
for the purpose of prostitution. 56 However, the 
house is not necessarily a bawdyhouse even though 
more than one woman inhabits it and uses it for il¬ 
licit sexual intercourse. 57 

Xumber of acts of intercourse . The general rule 
that the disorder or use must be frequent, custom¬ 
ary, common, or habitual, discussed above in § 4(4), 
applies to bawdyhouses. 58 So, ordinarily a single 
act of illicit intercourse will not make a house a 
bawdyhouse, 59 although a single act in connection 
with other circumstances may fix the character of 
the place. 60 A gathering of lewd men and women 
at a house for lewd purposes on a single occasion 
will not constitute it a common bawdyhouse. 61 

Reputation of the house. Ordinarily and apart 
from statute so providing, it is not necessary that 
a house or place have the reputation of being a 
bawdyhouse or house of ill fame to make it such a 
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house. 62 However, some statutes prohibiting the 
keeping of a house of ill fame 63 or a lewd house 63 - 5 
have been construed as requiring the house to have 
the reputation of a house of ill fame or a lewd 
house, and in some jurisdictions a conviction may 
be had for operating a house of ill fame or house 
known or notoriously reputed to be a resort of pros¬ 
titutes or lewd persons. 64 

Where the statute merely declares that the evi¬ 
dence of the reputation of the house is admissible, 
it does not thereby make its reputation an element 
of the offense of keeping such a house. 65 

b. Gaming Houses 

Gaming houses are places kept for purpose of per¬ 
mitting persons to gamble therein for money or other 
valuables. 

A gaming house may be defined as a house kept 
for the purpose of permitting persons to resort to it 
and gamble therein, for money or other valuable 
thing. 66 The terms “gaming house” and “gambling 


Indulg ence in prostitution 

A house solely occupied by one 
woman, who there indulges in pros¬ 
titution with numerous men, but not 
resorted to by any other woman 
for the purpose of prostitution, is 
not a “house of ill fame,” within 
the meaning of a statute making it an 
offense to keep such a house. 

W.Va.—State v. Pyles, supra. 

56. Ark.—Gamewell v. State, 207 S. 
W. 211, 137 Ark. 74. 

Mo.— Corpus Juris cited iai State v, 
Hesselmeyer, 123 S.W.2d 90, 95, 
343 Mo. 797. 

Va.— Corpus Juris Secundum cited in 
Trent v. Commonwealth, 25 S.E.2d 
350, 352, 181 Va. 338. 

18 C.J. p 1241 note 47. 

Number of inhabitants does not de¬ 
termine whether a house is “house of 
ill fame.” 

Va.—Trent v. Commonwealth, 25 S.E. 
2d 350, 181 Va. 338. 

Owner of house 

Statute authorizes conviction of 
woman owning building and prac¬ 
ticing prostitution there without aid 
of other prostitutes. 

Hawaii.—Territory v. Kimbrel, 31 
Hawaii 81. 

57. N.C.—State v. Calley, 10 S.E. 455, 
104 N.C. 858, 17 Am.S.R. 704. 

Va.— Corpus Juris Secundum cited in 
Trent v. Commonwealth, 25 S.E.2d 
350, 352, 181 Va. 338. 

18 C.J. p 1241 note 48. 

58. N.C.—State v. Webber, 12 S.E. 
598, 107 N.C. 962, 22 Am.S.B. 920. 

18 C.J. p 1241 note 50. 

59. Ill.—People v. True, 235 Ill.App. 
349. 

Mich.—People v. Gastro, 42 N.W. 937, 
75 Mich. 127. 


Pa.—Commonwealth v. Hay, 80 Pa. 
Super. 503. 

Tex.—Hardaman v. State, 273 S.W. 

584, 100 Tex.Cr. 358. 

18 C.J. p 1241 note 51. 

Act by proprietor of rooming house 
Even an act of illicit sexual inter¬ 
course by female proprietor of a 
rooming house does not alone con¬ 
stitute running of a bawdyhouse. 

Mo.—State v. Powers, App., 176 S.W. 
2d 293. 

House of prostitution 

A single act of sexual intercourse 
does not constitute house, in which 
defendant lived, a “house of prosti¬ 
tution.” 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

60. Mo.—State v. Hesselmeyer, 123 
S.W.2d 90, 343 Mo. 797. 

Pa.—Commonwealth v. Hay, 80 Pa. 

Super. 503. 

18 C.J. p 1241 note 52. 

61. Mo.—State v. Seba, App., 200 S. 
W. 300. 

62. U.S.—Thaler v. U. S., C.C.A.Ohio, 
261 P. 746. 

III.—People v. Ryberg, 122 N.E. 545, 
287 Ill. 195. 

Va.— Corpus Juris quoted in Wilson 
v. Commonwealth, 111 S.E. 96, 98, 
132 Va. 824. 

18 C.J. p 1241 note 55. 

Reputation of house as disorderly as 
not essential element of offense of 
keeping such house see supra § 2. 
Season for rule 

“It is, of course, in a sense true 
that a house of ill fame is a house 
with a bad name, but the offense 
aimed at by the statute is the keep¬ 
ing of such a house, and not the es¬ 
tablishment of its bad reputation.” 
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Va.—Wilson v. Commonwealth, 111 S. 
E. 96, 97, 132 Va. 824. 

Character of house and not its 
repute must be shown. 

Utah.—State v. Tacconi, 171 P.2d 388, 

110 Utah 212. 

63. Wyo.—Konopisos v. State, 185 
P. 355, 356, 26 Wyo. 350. 

18 C.J. p 1240 note 37, p 1241 note 
56. 

“The state must prove 
that the house in Question is a 
house of ill fame; that is that it is 
a house of bad repute or evil no¬ 
toriety.” 

Wyo.—Konopisos v. State, supra. 

63.5 Reputation of house, or in¬ 
mates, or both 

In a prosecution for maintaining a 
lewd house it has been held that 
general reputation of house, or its 
inmates, or both, for lewdness is an 
essential element of offense. 

Ga.—Linebarker v. State, 39 S.E.2d 
730, 74 Ga.App. 262. 

64. Fla.—Atkinson v. State, 23 So.2d 

524, 156 Fla. 449—Campbell v. 

State, 6 So.2d 828, 149 Fla. 701— 
Atkinson v. Powledge, 167 So. 4, 
123 Fla. 389. 

65. Va.—Wilson v. Commonwealth, 

111 S.E. 96, 132 Va. 824. 

18 C.J. p 1242 note 57. 

66. Ill.— Corpus Juris Secundum 
cited in City of Sterling v. Speroni, 
84 N.E.2d 667, 671, 336 HLApp. 
590. 

N.C.—State v. Black, 94 N.C. 809. 
Other definitions 

“A house where gaming is prac¬ 
tised.” 

Tex.—Morgan v. State, 60 S.W. 763, 
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house” are synonymous, 67 and the terms "gaming 
house” and "gaming table” are synonymous in gam¬ 
ing vernacular. 63 A gaming house is a disorderly 
house 66 if gambling is carried on in the manner de¬ 
scribed in the statute. 70 

The keeping of a gaming house is indictable at 
common law as a common or public nuisance 71 be¬ 
cause it offers great temptation to idleness and tends 
to draw together disorderly persons to the encour¬ 
agement of immorality and breaches of the peace. 72 
In a jurisdiction where there was both a statute pro¬ 
hibiting the maintenance of a public nuisance and 
one prohibiting the maintenance of a disorderly 
house, it was held that, while a gambling house is 
not a disorderly house within the meaning of the 
latter, 73 it does come within the provision against 
maintenance of a nuisance. 74 In some jurisdic¬ 
tions the keeping of such a house is expressly pro¬ 
hibited by statute. 75 

The general rule, discussed above in § 4(4), that 
the disorder or improper use of the place which will 
render it a disorderly house must be frequent, cus¬ 
tomary, common, or habitual applies to gaming 
houses. 76 So, in the absence of a statute a single 
act of gaming is not sufficient to constitute the house 
a gaming house. 77 However, it is not necessary 
that the house be used as a gaming house for any 
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specified period, 78 the keeping of such a house for 
one day having been held sufficient to constitute it a 
gaming house. 70 

If the house is used as a gaming house, the fact 
that it is also used for other purposes is not mate¬ 
rial. 80 So, the fact that it is limited to a particular 
class of the public will not prevent its being a gam¬ 
ing house. 81 

The title Gaming should be consulted for a con¬ 
sideration of the offense of gaming and the various 
forms of gaming. 

Nature of stakes . The nature of the stakes played 
for, whether it be drinks, cigars, refreshments, fees, 
or anything else, is ordinarily immaterial as long as 
it is something of value. 82 

Bucket shops. Where a house is kept and per¬ 
sons assemble there for the purpose of betting or 
wagering money or property on the prospective rise 
and fall of stocks, bonds, grain, and other produce, 
the business carried on is a species of gambling, 83 
and such a place is a gaming house, 84 or disorder¬ 
ly house. 85 

Pool room . A pool room in its common or popu¬ 
lar meaning is a place where people resort to wager 
on horseracing which is run away from the room or 
out of the state. 86 Such a place is a common gam- 


42 Tex.Cr. 422, 423—Miller v. State, 
34 S.W. 959, 35 Tex.Cr. 650, 651. 

18 C.J. p 1242 note 58 [a]. 

67. 111.—Corpus Jtixis Secundum 
cited in City of Sterling: v. Speroni, 
84 N.E.2d 667, 671, 336 Ill.App. 
590. 

Tex.—State v. Crowder, 39 Tex. 47. 

18 C.J. p 124 2 note 59. 

68. Tenn.—Hardaway y. Lilly, Ch., 
48 S.W. 712. 

69m Pa.—Commonwealth v. Visotsky, 
195 A. 148, 120 Pa.Super. 86. 

18 C.J. p 1242 note 61. 

Only annoyance is existence 

Common gambling houses are dis¬ 
orderly houses in a broad sense even 

though only annoyance to public is 

their existence. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

7Q. Ga.—Martin v. State, 10 S.E.2d 
254, 62 Ga.App. 902. 

71. Ill.— Corpus Juris Secundum 
cited in City of Sterling v. Speroni, 
84 N.E.2d 667, 671, 336 Ill.App. 
590. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148,129 Pa.Super. 86. 

18 GU. p 1242 note 62. 

72. 2UL— Corpus Juris Secundum 
fltM In City of Sterling v. Speroni, 


84 N.E.2d 667, 671, 336 Ill.App. 
590. 

Or.—State v. Nease, 80 P. 897, 46 Or. 
433. 

18 C.J. p 1242 note 63. 

73. Intent of legislature 

Statute making maintenance of 
“disorderly houses” crime was not in¬ 
tended to apply to any class of 
1 disorderly houses except such as are 
commonly known as bawdyhouses, 
assignation houses or houses of ill 
fame and the like and was not in¬ 
tended to apply to places where pub¬ 
lic gambling is carried on. 

Ariz.—Engle v. State, 90 P.2d 988, 53 
Ariz. 458. 

74. Ariz.—Engle v. State, supra. 

75. Fla.—Richardson v. State, 25 So. 
880, 41 Pla, 303. 

18 C.J. p 1242 note 64. 

76. N.J.—State v. Moore, 68 A. 165, 
75 N.J.Law 619, appeal dismissed 
32 S.Ct. 519, 223 U.S. 709, 56 L. 
Ed. 623. 

18 C.J. p 1242 note 66. 

77. Tex.—Anderson y. State, App., 
12 S.W. 868. 

18 C.J. p 1243 note 67. 

78. La.—State v. Markham, 15 La, 
Ann. 498—State v. Agudo, 5 La. 
Ann. 185. 


79. Iowa.—State v. Crogan, 8 Iowa 
523. 

80. Fla,—Toll v. State, 23 So. 942, 
40 Fla. 169. 

18 C. J. p 1243 note 70. 

81. Mass.—Commonwealth v. Blank- 
inship, 42 N.E. 115, 165 Mass. 
40. 

18 C.J. p 1243 note 71. 

82. N.J.—Brown v. State, 7 A. 340, 
49 N.J.Law 61. 

83. Ky.—Arenz v. Commonwealth, 
102 S.W. 238, 125 Ky. 737, 738, 31 
Ky.L. 321—Kneffler v. Common¬ 
wealth, 22 S.W. 446, 94 Ky. 359, 15 
Ky.L. 176. 

18 C.J. p 1243 note 77. 

84. N.Y.—People v. Wade, 59 N.Y. 
S. 846. 

18 C.J. p 1243 note 78. 

85. Ky.—Arenz v. Commonwealth, 
102 S.W. 238, 125 Ky. 737, 31 
Ky.L. 321. 

18 C.J. p 1243 note 79. 

86. Ill.—Corpus Juris Secundum 
cited in City of Sterling v. Speroni, 
84 N.E.2d 667, 671, 336 IU-App. 
590. 

La.—State v. Maloney, 39 So. 539, 115 
La, 498, 513. 

18 C.J. p 1243 note 72. 


552 



27 C.J.S. 

j n g house 57 or disorderly house, 88 and as such is 
indictable as a common or public nuisance at com¬ 
mon law. 59 

See subdivision c for a consideration of a 
pool room as a nuisance per se. 

place for selling lottery tickets. Where the sell¬ 
ing of lottery tickets is illegal, the keeping of a 
place for the habitual sale of lottery tickets consti¬ 
tutes the keeping of a disorderly house. 90 

c. Other Houses 

Various types of places, which are nuisances or dis¬ 
orderly houses only because of the manner in which they 
are kept or conducted, are considered herein. 


DISORDERLY HOUSES § 4(6) 

There are a number of types of places that ordi¬ 
narily constitute nuisances or disorderly houses only 
when the mode of use is such as to annoy the pub¬ 
lic. 9 ! 

Tippling house . A tippling house may be defined 
as a place of public resort where spirituous, fer¬ 
mented, or other intoxicating liquors are sold and 
drunk in small quantities. 92 A tippling house is not 
necessarily a disorderly house. 93 It becomes a 
nuisance, however, when it is so conducted as to an¬ 
noy the neighborhood, 94 as where it is permitted to 
be the resort of dissolute or disorderly persons, 95 
and is a disorderly house if liquor is there habitually 
sold in violation of law, 96 or if drinking is otherwise 


87. III.—Corpus Juris Secundum 
cited in City of Sterling v. Speroni, 
S4 N.E.2d 667, 671, 336 Ill.App. 
590. 

Or.—State v. Nease, 80 P. 897, 46 
Or. 433. 

18 C.J. p 1243 note 73. 

88. Or.—State v. Nease, supra. 

IS C-J. p 1243 note 74. 

89. Ill.—Corpus Juris Secundum 

cited in City of Sterling v. Speroni, 
84 N.E.2d 667, 671, 336 IlLApp. 

590. 

Or.—State v. Nease, 80 P. 897, 46 
Or. 433. 

IS C.J. p 1243 note 75. 

90. N.J.—State v. Lovell, 39 N.J. 
Law 463, 464. 

Not common law nuisance 

It has been held, however, that a 
room kept for the unlawful sale of 
lottery tickets is not a nuisance at 
common law, as men do not congre¬ 
gate at such places, and there is no 
tendency to cause breaches of the 
peace or other annoyance to the 
public. 

N.Y.—People v. Jackson, 3 Den. 101, 
45 Am.D. 449. 

91. N.Y.—People v. Clark, 1 Wheel. 
Cr. 288, 290 note. 

IS C.J. p 1243 note 81. 

Billiard or pool room 

(1) A billiard or pool room is not 
a nuisance per se. 

N.Y.—People v. Sergeant, 8 Cow. 139. 

(2) It may become such when so 
conducted as to annoy the neighbor¬ 
hood. 

Ky.—Huber v. Commonwealth, 102 
S.W. 291, 31 Ky.L. 320. 

18 C.J. p 1245 note 14. 

(3) See subdivision b of this 
section for consideration of pool 
room as a gaming house. 

Bowling alleys 

(1) It has been held to be the 
better rule that a bowling alley is 
not a nuisance per se. 

N.J.—State v. Hall, 32 N.J.Law 158. 
18 C.J. p 1245 note 10. 


(2) There are some early authori¬ 
ties to the contrary. 

N.Y.—'Tanner v. Albion, 5 Hill 121, 
40 Am.D. 343. 

18 C.J. p 1245 note 11. 

(3) However, the authorities agree 
that it constitutes a nuisance when 
kept to the disturbance of the neigh¬ 
borhood. 

Me.—State v. Haines, 30 Me. 65. 

18 C.J. p 1245 note 12. 

Inns 

(1) An inn is a disorderly house 
when it is kept in a manner so dis¬ 
orderly as to annoy the community. 
U.S.—U. S. v. Benner, D.C., 24 P. 

Cas.No. 14,569, 5 Cranch C.C. 347. 
18 C.J. p 1245 note 15. 

(2) Or to annoy the persons in the 
' house. 

N.C.—State v. Matthews, 19 N.C. 424. 

playhouse or theater 

(1) At common law it was held 
that playhouses, having been intro¬ 
duced with the laudable design of 
recommending virtue and exposing 
vice and folly, were not nuisances 
per se. 

Ind.—Indianapolis v. Miller, 80 N.E. 
626, 168 Ind. 285, 8 L.R.A..N.S., 
822. 

18 C.J. p 1245 note 8. 

(2) A playhouse, however, may be¬ 
come a nuisance where it is con¬ 
ducted in such a manner as to an¬ 
noy the neighborhood. 

Mass.—Commonwealth v. Goodall, 43 
N.E. 520, 165 Mass. 588. 

18 C.J. p 1245 note 9. 

92. Ga.—Mohrman v. State, 32 S.E. 
143, 105 Ga. 709, 714, 70 Am.S.R. 
74, 43 L.R.A. 398. 

Bolden v. State, 78 S.E.2d 368, 
88 Ga.App. 871. 

18 C.J. p 1243 note 87. 

Other definitions see 18 C.J. p 1243 
note 87 [a], and Intoxicating 

Liquors § 15. 

Common, tippling house 

A statutory phrase meaning a 
house commonly resorted to for 
drinking purposes, and which com¬ 
monly became disorderly. 
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’ Tenn.—Dunnaway v. State, 9 Yerg. 
350, 352. 

93. Ga.—McBrayer v. State, 53 S.E. 
2d 216, 79 Ga.App. 132. 

Kan.—Emporia v. Volmer, 12 Kan. 
622, 633. 

Okl.—Territory v. Robertson, 92 P. 

144, 19 Okl. 149, 157. 

18 C.J. p 1244 note 88. 

94. N.C.—State v. Everhardt, 166 S. 
E. 738, 740, 203 N.C. 610. 

18 C.J. p 1244 note 89. 

As nuisance see Nuisances § 75. 

95. Mo.—State ex rel. Kleinschmidt 
v. Moon, App., 202 S.W. 609. 

18 C.J. p 1244 note 90. 

96. N.J.—State v. Koettgen, 99 A. 
400, 89 N.J.Law 678. 

18 C.J. p 1245 note 5. 

Disorder confined 

It is a disorderly house when un¬ 
lawful sales are made to all parties 
applying even though the disorder 
and riots are not heard beyond the 
walls of the building. 

N.C.—State v. Everhardt, 166 S.E. 

738, 203 N.C. 610. 

Sale on Sunday 

Ky.—Bltzer v. Commonwealth, 136 S. 

W. 221, 143 Ky. 212. 

18 C.J. p 1245 note 7. 

Sale without license 
Tex.—Joliff v. State, 109 S.W. 176, 
53 Tex.Cr. 61. 

Harmes v. State, 9 S.W. 487, 26 
Tex. App. 190. 

18 C.J. p 1245 note 6. 

Za New Jersey 

(1) By express statutory provi¬ 
sion no person can be indicted for 
maintaining a common-law nuisance 
or keeping a disorderly house where 
the offense sought to be punished 
consists wholly of unlawful sales of 
intoxicating liquors. 

N.J.—State v. Goff, 65 A. 854, 74 N.J. 
Law 247. 

<2) This provision does not pre¬ 
vent conviction for keeping a dis¬ 
orderly house if, in addition to the 
unlawful sales of liquor, other act.® 
have occurred in the place to con¬ 
stitute it a disorderly house. 
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carried on in the manner described in the statute. 9 * 
However, the possession of intoxicating and pro¬ 
hibited liquors, on which revenue stamps have not 
been affixed, does not, without more, constitute the 
maintenance of a disorderly house. 9 *** 

The disorderly conduct which will render the 
place a nuisance may be either inside 98 or outside 
around the house." If the disorder is outside the 
house it must be near the place 1 and must be oc¬ 
casioned by the business as carried on in the build¬ 
ing. 2 

The general rule, discussed above in § 4(4), that 
the disorderly conduct must be frequent, common, 
customary, or habitual applies to tippling houses. 3 
So a single act of disorder is not ordinarily suf¬ 
ficient, 4 although the rule may be otherwise by stat¬ 
ute. 5 So, in accordance with the general rule, dis¬ 
cussed supra § 4(4), that to constitute a disorderly 
house it is not necessary for the disorder to continue 
for any particular period of time, it has been held 
sufficient under particular statutes that the tippling 
house was improperly kept on a single day 6 or for 
a space of two hours. 7 


27 C.J.S. 

See Intoxicating Liquors for a consideration of 
other offenses involving intoxicating liquors. 

§ 5. - Keeping 

a. In general 

b. Knowledge and consent 

c. Control or management 

a. In General 

Ordinarily ownership of a disorderly house is not an 
essential element of the offense of keeping or maintain¬ 
ing it. 

The offense of keeping a disorderly house con¬ 
sists not only of the two elements mentioned above, 
name!}*, the house or place, discussed in § 3, and the 
disorder or improper use, § 4(l)-(6), but it must 
also appear that accused kept or maintained, or aid¬ 
ed in keeping or maintaining, such a house, 8 or was 
interested therein. 9 

However, the gist of the offense is the keeping or 
managing of such a house to the public detriment, 10 
and therefore under some statutes the ownership 
of the house is not ordinarily an element of the of¬ 
fense, 11 nor, in the absence of a statutory provision 


X.J.—State v. Kelly, 124 A. 516, 100 
X.J.Law 156, 1 N.J.Mise. 507. 

(3) Earlier cases permitting con¬ 
viction. 

N.J.—State v. Reade, 121 A. 288, 95 
X.J.Law 596. 

18 C.J. p 1245 notes 5, 7. 

A disorderly “blind tiger” is a dis¬ 
orderly “tippling-house.” 

La.—Calhoun v. Bell, 66 So. 761, 136 
La. 149, Ann.Cas. 1916D 1165. 

97. Ga.—Martin v. State, 10 S.E.2d 
254, 62 Ga.App, 902. 

97.5 Ga.—McBrayer v. State, 53 S.E. 
2d 216, 79 Ga.App. 132. 

98. Del.—State v. Burchinal, 4 Del. 
572. 

N.C.—State v. Everhardt, 166 S.E. 
738, 203 N.C. 610. 

99. Iowa.—State v. Pierce, 21 N.W. 
195, 65 Iowa 85. 

18 C.J. p 1244 note 92. 

1. Iowa.—State v. Dieffenbach, 47 
Iowa 638. 

2. Iowa.—State v. Pierce, 21 N.W. 
195, 65 Iowa 85. 

3. Colo.—Walt v. People, 104 P. 89, 
46 Colo. 136. 

4. Tex. — Morford v. State, 131 S.W. 
568, 60 Tex-Cr. 190. 

18 C.J. p 1244 note 97. 

5. Iowa.—State v. Pierce, 21 N.W. 
195, $S Iowa 85. 

18 CLJ. p 1244 note 98. 

a. Minn. — State v. Reckards, 21 
Minn. 47. 


! 7. Mass.—Commonwealth v. Gal¬ 
lagher, 1 Allen 592. 

IS C.J. p 1245 note 2. 

8. Fla.—Atkinson v. State, 23 So.2d 
524, 156 Fla. 449—Campbell v. 

State, 6 So.2d S2S, 149 Fla. 701. 
Ga.—Turner v. State, 66 S.E.2d 645, 
84 Ga.App. 594. 

Iowa.—State v. Anderson, 3S N.W. 2d 
662, 240 Iowa 1090—Corpus Juris 
Secundum cited in State v. Weston, 
15 X.W.2d 922, 235 Iowa 148. 

X.J.—State v. Baldino, 78 A.2d 95, 
11 X.J.Super. 158. 

Or.—State ex rel. Ricco v. Biggs, 
255 P.2d 1055, 198 Or. 413, 38 

A.L.R.2d 720. 

Pa.—Commonwealth v. Wesley, 91 A. 
2d 298, 171 Pa.Super. 566—Com¬ 
monwealth v. Yollin, 175 A. 429, 
115 Pa.Super. 215. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

Wyo.—Konopisos v. State, 185 P. 
355, 26 Wyo. 350. 

“Keeper” defined 

X.D.—State v. Rozum, 80 N.W. 477, 
8 N.D. 548. 

‘‘Keeper of disorderly house” 

N.Y.—People v. Utica Board of Ex¬ 
cise, 40 N.Y.S. 741, 17 Misc. 98, 
100 . 

35 C.J. p 900 note 3. 

“Keeper of house of ill fame” 

Iowa.—State v. Weston, 15 N.W. 2d 
922, 235 Iowa 148. 

One person may keep a house of 
prostitution. 

U.S.—Paulino v. Government of 
Guam, D.C.Guam, 145 P.Supp. 549. 
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9. Iowa.—Corpus Juris Secundum 
cited in State v. Weston, 15 N.W. 
2d 922, 235 Iowa 148. 

Wyo.—Konopisos v. State, 185 P. 
355, 26 Wyo. 350. 

10. Ill.—People v. Ryberg, 122 N.E. 
545, 287 Ill. 195. 

Iowa.—State v. Weston, 15 N.W.2d 
922, 235 Iowa 148. 

18 C.J. p 1246 note 22. 

“The guilt of the defendants de¬ 
pended . . . upon the Question 

of whether or not they had general 
superintendence of the premises and 
permitted disorderly conduct.” 

Pa.—Commonwealth v. Yollin, 175 A. 
429, 115 Pa.Super. 215. 

11. Iowa.—State v. Weston, 15 N.W. 
2d 922, 235 Iowa 148. 

Pa.—Commonwealth v. Yollin, 175 A. 
429, 115 Pa.Super. 215. 

Commonwealth v. Michaelangelo, 
5 Pa.Dist. & Co.2d 92, 17 Beaver 
145. 

Tex.—Wilson v. State, 64 S.W.2d 773, 
125 Tex.Cr. 92. 

18 C.J. p 1246 note 23. 

Statute construed 

4 ‘An analysis of the article in ques¬ 
tion [Pen.Code 1911 art 5003 re¬ 
veals that it is only when an ac¬ 
cused is charged with knowingly 
permitting the keeping of a bawdy- 
house that it is necessary to allege 
and prove that the said house is 
owned, leased, occupied or controlled 
by him, but that it is not necessary 
so to allege and prove when ac¬ 
cused is charged with the keeping 
of such a house.” 
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DISORDERLY HOUSES § 5 


requiring it, is it necessary that the keeper be a 
lessee or tenant, 12 actual possession or control being 
sufficient to constitute him such. 13 Under some stat¬ 
utes, however, it has been held necessary to consti¬ 
tute one a keeper that he be the proprietor of the 
premises or business. 14 

It also follows, since the keeping is the gist of 
the offense, that it is neither necessary for the keeper 
to engage in the actual commission of the acts of 
disorder 15 nor that the acts of disorder or improper 
use be at his solicitation or request. 16 

It is not essential that defendant live or be al¬ 
ways present in the house to be a keeper of such a 
house, 17 nor, on the other hand, does the fact that 
one is an inmate of a prohibited house make him a 
keeper thereof. 18 

Keeping for gain. The general rule is that it is 
not an element of the offense of keeping a disorderly 
house that it be kept for gain. 19 


b. Knowledge and Consent 

Knowledge of the disorder or Improper use to which 
the house is put is generally essential to constitute the 
accused a keeper. ^ 

Under a statute not containing the word "know¬ 
ingly” or its equivalent, it has been held that it is 
not an essential element of the crime of keeping a 
house of ill fame that accused knew that the house 
was in fact a house of ill fame. 20 More generally, 
however, a person to be criminally responsible for 
the keeping of a disorderly house must have knowl¬ 
edge of the disorderly conduct in or about the house 
or of the improper use to which the house is put, 21 
and have consented to such conduct or use ; 22 and 
mere negligence is not the legal equivalent of knowl¬ 
edge, 23 although as shown below in § 15, it is evi¬ 
dential of the fact of knowledge. Such knowledge, 
however, may be inferred, 24 and, as discussed infra 
§15, may be proved circumstantially, it even hav¬ 
ing been held that actual knowledge is not essential, 
constructive or implied knowledge being sufficient. 25 


Tex.—Lowry v. State, 257 S.W. 266, 
267, 96 Tex.Cr. 347. 

Contra Hodnett v. State, 244 S.W. 817, 
92 Tex.Cr. 564. 

Under earlier statute to contrary 
Under an earlier Texas statute it 
is necessary that the keeper be the 
owner, lessee, or tenant. 

Tex.—Bates v. State, 76 S.W. 462, 
45 Tex.Cr. 420. 

18 C.J. p 1246 note 26. 

12. Iowa.—State v. Weston, 15 N.W. 
2d 922, 235 Iowa 148. 

Pa.—Commonwealth v. Toll in, 175 A. 

429, 115 Pa.Super. 215. 

Tex.—Wilson v. State, $4 SW.2d 773, 
125 Tex.Cr. 92—Lowry v. State, 257 
S.W. 266, 96 Tex.Cr. 347—Clifford 
v. State, 178 SW. 365, 77 Tex.Cr. 
204. 

13. Iowa.—State v. Weston, 15 N.W. 
2d 922, 235 Iowa 148. 

Tex.—Wilson v. State, 64 S.W.2d 773, 
125 Tex.Cr. 92. 

Beating- rooms and collecting* rents 
State, having proved that defend¬ 
ant was in possession of house and 
renting and collecting rent from 
apartments, was not required to 
prove that defendant was owner or 
lessee to sustain conviction for 
keeping bawdyhouse. 

Tex.—Wilson v. State, supra. 

14. Wis.—State v. Larson, 238 N.W. 
837, 206 Wis. 154. 

15. N.J.—State v. Harrington, 94 A. 
623, 87 N.J.Law 713. 

18 C.J. p 1246 note 27. 

16. Iowa.—State v. Schaffer, 39 N. 
W. 89, 74 Iowa 704. 

Ky.—Mills v. Commonwealth, 5 Ky. 
Op. 144. 

17. S.D.—State v. Tubbs, 221 N.W, 

253, 53 S.D. 529. ] 


18. D.C.—Jackson v. TJ. S., 48 App. 
D.C. 269. 

19. HI.—People v. Ryberg, 122 N.E. 
545, 287 Ill. 195. 

18 C.J. p 1247 note 36. 

20. Conn.—State v. Gaetano, 114 A. 
82, 85, 96 Conn. 306, 15 A.L.R. 
458. 

Omission not conclusive 

“This omission ... is not 
conclusive upon the question wheth¬ 
er or not the state must prove that 
the accused knew that the house he 
kept was a house of ill fame. . . • 
Whether “knowingly** is or is not 
to be implied in the definition of a 
statutory crime, where it is not ex¬ 
pressed, must be determined from 
the general scope of the act and 
from the nature of the evils to be 
avoided.* ” 

Conn.—State v. Gaetano, supra. 

21. Ga.—Smith v. State, 182 S.EL 
816, 52 Ga.App. 88—Basil v. State, 
97 S.E. 259, 22 Ga.App. 765. 

Iowa.—City of Ottumwa v. Sticket, 
191 N.W. 797, 195 Iowa 988. 

N.J.—State v. Baldino, 78 A.2d 95, 
11 N.J. Super. 158. 

State v. Engsberg, 110 A. 918, 
94 N.J.Law 464. 

N.Y.—People v. Shenk, 168 N.Y.S. 
886, 181 App.Div. 753, 36 N.Y.Cr. 
235, affirmed 127 N.E. 918, 228 N. 
Y. 574. 

People v. McCarthy, 119 N.Y.S.2d 
435, 204 Misc. 460—People v. Wade, 
217 N.Y.S. 488, 127 Misc. 594. 
Okl.—Stewart v. State, 174 P.2d 926, 
83 Okl.Cr. 172. 

Tex.—Smith v. State, 57 S.W.2d 846, 
123 Tex.Cr. 93. 

Va.—Warshaw v. City of Norfolk, 58 
S.E.2d 884, 190 Va. 862—Pope v. 
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Commonwealth, 109 S.E. 429, 131 
Va. 77 6. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471. 

18 C.J. p 1246 note 29. 

Effort at prevention 

If lewd dancing was done with¬ 
out defendant’s knowledge and de¬ 
spite his efforts to prevent it, he is 
not liable. 

La.—State v. Rose, 84 So. 643, 147 La. 
243. 

22. Iowa.—City of Ottumwa v. 
Stickel, 191 N.W. 797, 195 Iowa 
988. 

23. N.J.—State v. Engsberg, 110 A. 

918, 94 N.J.Law 464—State v. 

Mausert, 89 A. 1011, 85 N.J.Law 
498. 

Pact that defendant should have 
had knowledge is by itself not knowl¬ 
edge. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471. 

24. Ala.—Corpus Juris Secundum 
cited in Jackson v. State, 14 So.2d 
593, 594, 31 Ala.App. 212, certiorari 
denied 14 So.2d 596, 244 Ala. 631. 

N.J.—State v. Engsberg, 110 A. 918, 
94 N.J.Law 464. 

N.Y.—People v. Shenk, 168 N.Y.S. 
886, 181 App.Div. 753, 36 N.Y.Cr. 
235, affirmed 127 N.E. 918, 228 N. 
Y. 574. 

25. Ga.—Smith v. State, 182 S.E. 
816, 52 Ga-App. 88—Basil v. State, 
97 S.E. 259, 22 Ga.App. 765. 

Va.—Corpus Juris quoted in Pope v. 
Commonwealth, 109 S.E. 429, 436, 
131 Va. 776. 

18 C.J. p 1246 note 30. 

Seasonable notice 

In prosecution for keeping a dis¬ 
orderly house, an instruction that 
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It has b*en said that by implied knowledge is meant 
such knowledge as may be inferred from the cir¬ 
cumstances .- 6 

The requisite knowledge need not extend to par- j 
ticular acts or facts , 27 and, where there is the neces- t 
sary knowledge, the intent of the keeper may be im- , 
material . 28 

c, Control or Management 

Ordinarily management or control of the premises is 
essential to constitute one a keeper of a disorderly house. 

It is an essential element of the offense of keeping 
a disorderly house that the person keeping the house 
or place have in whole or in part the management 
or control of the premises, 2d although it may be suf¬ 
ficient if a person holds himself out as the keeper , 30 
or uses the premises for a prohibited purpose . 30 - 5 
However, the particular capacity, from a legal 
point of view, in which a person exercises such 
management or control is not material . 31 

Under a charge of keeping, or aiding and abet¬ 
ting the keeping, of a prohibited house, the owner 
and lessor of a house is not keeper thereof, nor 
does he aid and abet the keeping, because he know¬ 
ingly permits the lessee to operate it in violation of 


the statute, if he has no other connection with its 
operation . 32 

§ 6. - Letting or Permitting Disorderly 

Use 

At common law, and under some statutes, one who 
lets or leases, or permits, his premises to be used for 
purposes making them a disorderly house, is guilty of an 
offense. Knowledge of the purpose for which the place 
is to be, or is being, used is ordinarily an essential ele¬ 
ment of the offense. 

The common-law offense of keeping a disorderly 
house may be committed by a person permitting 
other persons to use his place for such purpose or 
with knowledge that it was to be so used . 32 - 50 Thus, 
at common law where a house is used as a disorderly 
house and the lessor leased it for the purpose 33 or 
with knowledge that it was to be so used , 34 he may, 
ordinarily, be found guilty of the offense, on the 
ground that he thereby aids and abets the keeping 
of the house . 35 It has been held, however, that let¬ 
ting a house with knowledge that it is to be used as a 
disorderly house is not sufficient to render the lessor 
liable, in the absence of an intent that it be so used . 36 

Under statutes generally. In some jurisdictions 
statutes have been enacted which make it an offense 
to let premises to be used for prohibited purposes 36 - 5 


positive proof of actual knowledge 
of accused of the acts and doings 
of the women he employed was not 
necessary, since the law required 
him to use reasonable diligence to 
ascertain the character of such acts 
and doings, and that the state was 
required only to prove facts putting 
a reasonable man on notice, is not 
Incorrect. 

Va.—Pope v. Commonwealth, 109 S.E. 
429, 131 Va. 776. 

28. Ga.—Basil v. State, 97 S.E. 259, 
22 Ga.App. 765. 

27. Tex.—Cunningham v. State, 166 
S.W. 519, 73 Tex.Cr. 565. 

28. X.J.—State v. Ackerman, 41 A. 
697, 62 N.J.Law 456. 

18 C. J. p 1246 note 32. 

Intent material 

Proof of statutory offense of keep¬ 
ing disorderly house must show that 
defendant intended that persons 
should resort to place for illegal pur¬ 
pose, 

N.J.—State v. W. tl. Tel. Co., 97 A. 
2d 480, 12 N.J. 468, appeal denied 
W. U. Tel, Co. v. State of N. J., 
74 S.Ct 124, 346 U.S. 869, 9$ U.Ed. 
379. 

29. Iowa.— Corpus Juris Secundum 
cited in State v. Anderson, 38 N.W. 
2d 662, 664, 240 Iowa 1090—State v. 
Weston, 15 X.W.2d 922, 235 Iowa 
143. 


Pa.—Corpus Juris cited in Common¬ 
wealth v. Yollin, 175 A. 429, 115 
Pa.Super. 215. 

Utah.—State v. Davie, 240 F.2d 263, 
121 Utah 184. 

18 C.J. p 1246 note 33. 

By keeping and maintaining dis¬ 
orderly house “is meant management 
or control of the house and the con¬ 
duct of the parties therein.” 

Pa.—Corpus Juris cited in Common¬ 
wealth v. Yollin, 175 A. 429, 115 
Pa.Super. 215. 

Possession or right to possession 
Or.—State v. Gold, 290 P. 1093, 133 
Or. 635, 

Keeper of a bawdyhouse in the 
ordinary meaning of the word “keep¬ 
er” is one exercising control and 
direction over it. 

Colo.—Griffin v. People, 99 P. 321, 322, 
44 Colo. 533. 

30. Iowa.—State v. Weston, 15 N.W. 
2d 922, 235 Iowa 148—State v. 
Hand, 7 Iowa 411, 71 Am.D. 453. 

18 C.J. p 1247 note 34. 

30.5 Pa.—Commonwealth v. Michael- 
angelo, 5 Pa.Dist. & Co.2d 92, 17 
Beaver 145. 

31. N.Y.—Lowenstein v. People, 54 
Barb. 299. 

32. Tex.—Despos v. State, 8 S.W.2d 
126, 110 Tex.Cr. 288. 

32.50 N.J.—State v. W. U. Tel. Co., 
97 A.2d 480, 12 N.J. 468, appeal de¬ 
nied W. U. Tel. Co. v. State of; 
N. J., 74 S.Ct. 124, 34$ U.S. 869, i 
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98 L.Ed. 379—State v. Costa, 94 
A.2d 303, 11 N.J. 239. 

Regardless of intent 

Common-law offense of keeping a 
disorderly house is established when 
it is proved that defendant per¬ 
mitted his place to be used by per¬ 
sons whose conduct to his knowledge 
rendered place disorderly, regardless 
of his intent. 

N.J.—State v. Costa, supra. 

33. Ky.—Blocker v. Commonwealth, 
155 S.W. 723, 153 Ky. 304, 44 L. 
R.A.,N.S., 859. 

18 C.J. p 1247 note 44. 

34. Ky.—Blocker v. Commonwealth, 
supra. 

18 C.J. p 1247 note 45. 

35. Ky.—Blocker v. Commonwealth, 
supra. 

18 C.J. p 1247 note 46. 

36. Tenn.—State v. Wheatley, 72 
Tenn. 230. 

Wolf v. State, 3 Tenn.Cas. 345. 
36.5 Getting for assignation 

Statute prohibiting letting of prem¬ 
ises to be used for “assignation” re¬ 
fers to use for illicit intercourse, 
regardless of whether commercialized 
vice is involved or whether premises 
are to be used for one or more im¬ 
moral acts, and uses “assignation” in 
its ordinary meaning of an appoint¬ 
ment, used chiefly of love interviews, 
and now commonly in a bad sense 
and commission of offense may be 
established without showing Immoral 
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or which are to the same effect as the common-law 
rule . 37 A prohibition against knowingly leasing or 
letting the premises for the evil purposes specified 
has been held to require that the premises be leased 
expressly for such purposes . 35 The lessor is guilty 
of the offense of letting or demising the premises for 
the prohibited purposes if he knowingly permits 
another to let the premises for such purposes . 39 Un¬ 
der a statute abrogating the common law, it has 
been held that it is not an offense for an owner of a 
house to let it to a tenant, knowing that it is to be 
kept for the purpose of public prostitution . 40 

Statutes against permitting, suffering, etc . The 
criminal liability of owners, lessors, and tenants has 
been considerably extended by statutes with respect 
to particular classes of disorderly houses, by pro¬ 
viding for the punishment of any one who knowing¬ 
ly permits or suffers his premises to be used for the 
prohibited purposes . 41 Under such statutes it is not 
necessary that the owner or lessee actually conduct 
or maintain the house himself if he permits the for¬ 
bidden use by another . 42 These statutes, in some 
jurisdictions, have been construed as requiring some¬ 
thing more than mere noninterference to constitute 
a violation of the statute , 43 while in other jurisdic- 
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tions a failure to interfere and prohibit, after knowl¬ 
edge of the use, will render the lessor guilty . 44 By 
statute it may be necessary that the tenant be con¬ 
victed of keeping a disorderly house and due notice 
thereof be given to the lessor before he can be pros¬ 
ecuted . 45 

Knowledge . It is a general rule that knowledge 
of the unlawful use to which the leased premises 
are put is an essential element of the offense both 
at common law and under the statutes , 46 at com¬ 
mon law it being necessary that the lessor have 
guilty knowledge at the time of the letting . 47 Such 
knowledge need not be actual but may be construc¬ 
tive . 48 

§ 7. -Frequenting or Living in Disorder¬ 

ly House 

It Is often made an offense for one to frequent, pat¬ 
ronize, live in, or be an inmate of, or be engaged in or 
about, or be found in, a disorderly house of the kinds 
specified. 

While it has been held that a person may be in¬ 
dicted at common law for knowingly frequenting a 
bawdyhouse , 49 it has also been held that merely re¬ 
siding in a bawdyhouse is not an offense at common 
law . 50 


purpose was actually carried into 
effect. 

Ark.—Rhodes v. State, 189 S.W.2d 
379, 208 Ark. 1043. 

37. Pa.—Commonwealth v. Shultz, 
170 A. 462. Ill Pa.Super. 407. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

18 C.J. p 1247 note 48. 

38. Wis.—State v. Larson, 238 N. 
W. 837, 206 Wis. 154. 

39. Pa.—Commonwealth v. Shultz, 
170 A. 462, 111 Pa.Super. 407. 

lessor’s wife 

Pa.—Commonwealth v. Shultz, supra. 

40. Tex.—Albertson v. State, 5 Tex. 
App. 89. 

41. Ariz.—Dillard v. State, 261 P. 
337, 32 Ariz. 607 . 

Mass.—Commonwealth v. Altenhaus, 
57 N.E.2d 921, 317 Mass. 270. 

N.C.—State v. Herndon, 25 S.E.2d 
611, 223 N.C. 208, certiorari de¬ 
nied Herndon v. State of North 
Carolina. 64 S.Ct. 67, 320 U.S. 759, 
88 L.Ed. 452. 

18 C.J. p 1248 note 50. 

Prior statute repealed 

“Laws 1917, c. 62, and Laws 1919, 
Referendum Measures, p 14, punish¬ 
ing owners or lessees of buildings 
permitting such buildings to be used 
for purposes of prostitution, and re¬ 
pealing all laws in conflict there¬ 
with, but preserving ‘any law for the 


suppression of lewdness, assignation 
or prostitution,* held to repeal Pen. 
Code 1913, SS 306, 317, merely pro¬ 
viding districts in which prostitution 
is prohibited.** 

Ariz.—Dillard v. State, 261 P. 337, 
32 Ariz. 607. 

Authority’ necessary 

(1) Crime of receiving or agree¬ 
ing to receive person into building 
for prostitution, contemplates pos¬ 
session and authority to receive or 
refuse to receive such person. 

Wis.—State v. Larson, 238 N.W. 837, 
206 Wis. 154. 

(2) So also as to crime of permit¬ 
ting person to remain in building 
for prostitution. 

Wis.—State v. Larson, supra. 

(3) Hence, unless owners of build¬ 
ing where prostitution was allegedly 
carried on, who were not charged 
as lessors, and who turned building 
over to another, operated same by 
partnership agreement or had su¬ 
pervision and control thereof, they 
were not guilty of statutory offense. 
Wis-—State v. Larson, supra. 

42. Ariz.—Dillard v. State, 261 P. 
337, 32 Ariz. 607. 

43* Ohio.—Crofton v. State, 25 Ohio 
St. 249. 

18 C.J. p 1248 note 51. 

44. Mass.—Commonwealth v. La 
Pointe, 117 N.E. 345, 228 Mass. 
266. 

18 C.J. p 1248 note 52. 
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45. La.—Baton Rouge v. Cremonini, 
36 La-Ann. 247. 

18 C.J. p 1248 note 53. 

46. Ark.—Rhodes v. State, 189 S.W. 
2d 379, 208 Ark. 1043. 

Me.—State v. Morin, 136 A. 808, 
126 Me. 136. 

Mass.—Commonwealth v. Altenhaus, 
57 N.E.2d 921, 317 Mass. 270. 

Pa.—Commonwealth v. Shultz, 170 A. 

462, 111 Pa.Super. 407. 

18 C.J. p 1248 note 54. 

47. Ky.—Frederick v. Common¬ 

wealth, 4 B.Mon. 7. 

N.J.—State v. Williams, 30 N.J.Law 

102 . 

18 C.J. p 1249 note 55. 

48. Ark.—Rhodes v. State, 189 S.W. 
2d 379, 208 Ark. 1043. 

Ky.—Blocker v. Commonwealth, 155 
S.W. 723, 153 Ky. 304, 44 L.R.A., 
N.S., 859. 

18 C.J. p 1249 note 57. 

Seasonable cause to know 
Me.—State v. Morin, 136 A. 808, 126 
Me. 136. 

49. Pa.—Commonwealth v. Schoen, 
25 Fa-Super. 211. 

18 C.J. p 1249 note 58. 

50. Idaho.—People v. Ah Ho, 1 Idaho 
691. 

Ill.—Raymond v. People, 9 IlLApp. 
344. 

Tex.—Moore v. State, 4 Tex.App. 
127. 
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Under statutes . By statute in some jurisdictions, 
it is made an offense to frequent , 51 patronize , 52 re¬ 
sort to , 53 live in, or be an inmate of , 54 or be en¬ 
gaged in or about , 55 or be found in , 56 disorderly 
houses of the kinds specified in the statute. It is 
essential for conviction that the house in question 
be in fact such a house as is specified in the stat¬ 
ute . 57 If the statute so provides, it must be shown 
that accused resorted to, used, occupied, or inhabited 
such a house for the purpose of prostitution or lewd¬ 
ness . 58 

Ordinarily a single visit to a house is not sufficient 
to constitute the offense of frequenting , 59 but un¬ 
der some statutes a single visit is sufficient to con¬ 
stitute resorting to , 60 if for a prohibited purpose . 61 


Under statutes making it an offense to be found 
present in houses of a specified character, it is suf¬ 
ficient that accused was present on the one occa¬ 
sion . 62 

Knowledge. Knowledge of the character of the 
house is ordinarily an element of the offense of fre¬ 
quenting 63 or residing in 62 - 5 a disorderly house, but 
the rule is otherwise under some statutes . 64 

§ 8. Defenses 

Various defenses to prosecutions involving disorderly 
houses have been given consideration. 

Various defenses to prosecutions involving dis¬ 
orderly houses have been given consideration. 64 * 5 © 


51. N.Y.—People v. Meyer, 157 N.Y. 
S. 997. 

18 C.J. p 1249 note 60. 

Sex of accused 

(1) Some statutes are expressly 
made applicable only to males. 

Ind.—Wilson v. State, 113 N.E. 724, 

185 Ind. 225. 

(2) Validity of such statutes has 
been upheld. 

Ind.—State v. Griffin, 79 N.E.2d 537, 
226 Ind. 279, followed in State v. 
Harvey, 79 N.E.2d 544, 226 Ind. 292, 
and State v. Beavers, 79 X.E.2d 544, 
226 Ind. 293. 

(3) Under other statutes a man 
cannot be convicted of frequenting: a 
house of ill fame. 

Iowa.—State v. Gardner, 156 N.W. 
747, 174 Iowa 748, L.R.A.1916D 767, 
Ann.Cas.l917D 239. 

52. III.—Raymond v. People, 9 Ill. 
App. 344. 

An inmate is not a patron of a 
bawdyhouse under a statute declar¬ 
ing: it an offense to patronize a 
bawdyhouse. 

Ill.—Raymond v. People, supra. 

53. Iowa.—State v. Gardner, 156 
N.W. 747, 174 Iowa 748—State v. 
Rayburn, 153 N.W. 59, 170 Iowa 
514, L.R.A.1915F 640. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

54. I1L—People v. Rice, 115 KE. 
631, 277 Ill. 521. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

Va.—Foster v. Commonwealth, 18 S. 

E.2d 314, 179 Va. 96. 

18 C.J. p 1249 note 62. 

Sex of inmate 

A man cannot be convicted of be¬ 
ing: an inmate of a bawdyhouse, un¬ 
der a statute making it an offense 
to live as an inmate of a bawdy¬ 
house, inmate referring: only to a 
woman. 

Ill.—People v. Rice, 115 N.E. 631, 277 
Hi. 521. 


See People v. Brown, 209 Ill.App. 
627. 

55. Males only are included within 
some statutes. 

Ind.—Wilson v. State, 113 N.E. 724, 
1S5 Ind. 225. 

56. Mass.—Commonwealth v. Kane, 
53 N.E. 919. 173 Mass. 477. 

IS C.J. p 1249 note 63. 

57. Ill.—People v. True, 235 Ill.App. 
349. 

58. Iowa.—State v. Rayburn. 153 X. 
W. 59, 170 Iowa 514, L.R.A.1915F 
640. 

“The obvious purpose of the Leg¬ 
islature in enacting the foregoing 
statutes was to make adequate pro¬ 
vision for the protection of the com¬ 
munity and society, from the de¬ 
moralizing and degrading influence 
of persons and places of the char¬ 
acter named. To this end, provision 
has been made whereby not only the 
keeper who provides and maintains 
a place resorted to by immoral per¬ 
sons for the purpose of prostitution, 
but also the inmate and frequenter 
thereof, may be punished. The 
crime charged consists in resorting 
I to or visiting a house of ill fame 
for the purpose of lewdness." 

Iowa.—State v. Sullivan, 174 N.W. 

225, 187 Iowa 385. 

Xiewduess 

(1) “Lewdness” contemplates some 
immoral, lustful, or lascivious act 
in keeping with the immorality of 
the place. 

Iowa.—State v. Sullivan, supra. 

(2) It may be something other 
than prostitution, although prostitu¬ 
tion is lewdness. 

Iowa.—State v. Rayburn, 153 N.W. 59, 
170 Iowa 514, L.R.A.1915F 640. 

59. Or.—State v. Ah Sam, 13 P. 303, 
14 Or. 347. 

18 C.J. p 1249 note 64. 

60 . Iowa.—State v. Gardner, 156 N. 
W. 747, 174 Iowa 748, L.R.A.1916D 
767, Ann.Cas.l917D 239. 

18 C.J. p 1249 note 65. 
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61. Iowa.—State v. Rayburn. 153 
N.W. 59, 170 Iowa 514, L.R.A.1915F 
640. 

62. Mass.—Commonwealth v. Kane 
53 N.E. 919, 173 Mass. 477. 

18 C.J. p 1249 note 66. 

63. N.Y.—People v. Meyer, 157 N. 
Y.S. 997. 

18 C.J. p 1249 note 67. 

63.5 Va.—Foster v. Commonwealth, 
18 S-E.2d 314, 179 Va. 96. 

64. Mass.—Commonwealth v. Smith, 
44 N.E. 503, 166 Mass. 370. 

18 C.J. p 1249 note 68. 

64.50 Telegraph company trans¬ 
mitting bets 

Prosecution of telegraph company 
on charge of keeping disorderly 
house based on receipt and trans¬ 
mission by company of bets on horse 
races through medium of telegraphic 
money orders and messages and pay¬ 
ment at telegraph office of winnings 
on bets less telegraphic charges could 
not be defended on ground that it 
would infringe on constitutional 
guarantees of right of free speech 
and press, although to avoid prosecu¬ 
tion telegraph company would have 
to censor all messages and refuse to 
transmit those which were violative 
of any law, nor could company de¬ 
fend on ground that prosecution 
violated commerce clause of federal 
Constitution or that concept making 
company guilty of keeping common- 
law disorderly house by accepting 
and transmitting such messages with 
knowledge of their character would 
deprive company of due process of 
law, or that company acted on legal 
advice. 

N.J.—State v. W. U. Tel. Co., 97 A.2d 
480, 12 N.J. 468, appeal denied W. U. 
Tel. Co. v. State of N. J., 74 S.Ct. 
124, 346 U.S. 869, 98 L.Ed. 379. 
Pact that accused’s wife may have 
been manager and operator of cabins 
where prostitution was allegedly 
practiced would constitute no de¬ 
fense to husband in prosecution for 
permitting cabins to be used for 
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As a general rule it is no defense to a charge of 
keeping a disorderly house in violation of the crim¬ 
inal laws of the state that accused did not know 
the reputation of the persons frequenting his 
house, 65 that accused is a hotel keeper and obliged to 
furnish equal accommodations to all persons, 66 that 
accused by an agreement with his partner was to 
have no connection with that part of the house main¬ 
tained as a disorderly house, 67 that accused's acts 
are also ground for a civil action, 68 that accused 
kept a bawdyhouse for the purpose of segregating 
immoral persons from the better class of citizens, 69 
that accused did not know that the disorder was an¬ 
noying the public, 70 or that someone else is equally 
guilty. 71 

To a charge of letting premises used as a disor¬ 
derly house it is no defense that the lessor made a 
written request to the lessee to vacate, where the 
statute requires him, on learning of the unlawful 
use, to proceed immediately to prevent it; 72 nor, 
under such statute, will the taking of such proceed¬ 
ings avail as a defense where they are not taken 
until after the indictment is brought. 73 It seems, 
however, that if the lessor makes a complaint to the 
proper prosecuting officers and requests them to pro¬ 
cure an abatement of the nuisance, this will operate 
as a defense under some statutes. 74 

License. As may be seen in Licenses § 42, it is a 
general rule that a license, whether municipal, state, 
or federal, confers no right on the licensee to violate 
the criminal laws of the state, and therefore such a 
license is no defense to a charge of keeping a disor- 
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’ derly house, 75 unless the conduct which alone ren¬ 
ders the place disorderly is itself lawfully licensed. 76 
A license from the state may render lawful the keep¬ 
ing of a house which would be a nuisance at com¬ 
mon law in the absence of such license, 77 but such 
a license is no defense if the place is kept in a dis¬ 
orderly manner not authorized by the license. 78 So, 
a license to sell intoxicating liquor is no justifica¬ 
tion for conducting the place in a disorderly man¬ 
ner. 79 Where a license is necessary to render the 
keeping of the house lawful, it is no defense that it 
could have been procured, 80 or that it could not have 
been procured. 81 

Effort to prevent disorder . If accused keeps a 
house which is in fact a disorderly house, the fact 
that he endeavored to prevent the disorder is no 
defense. 82 

§ 9. Persons Liable 

a. In general 

b. Aiders; abettors; accomplices 

c. Husband and wife 

a. In General 

In the absence of statute. It Is not the civil or con¬ 
tractual status of the persons concerned in offenses in¬ 
volving disorderly houses that determines their liability. 
If those liable are designated in the statute, only those 
coming within its terms can be held. 

It is not the civil or contractual status of the per¬ 
sons concerned in offenses in connection with dis¬ 
orderly houses that determines their liability, in the 
absence of statute. 83 Thus, the officers of a cor- 


prostitution if he permitted them as 
owner to be used for purpose set 
forth in statute. 

N.C.—State v. Herndon, 25 S.E.2d 611, 
223 N.C. 208, certiorari denied Hern¬ 
don v. State of North Carolina, 64 
S.Ct. 67, 320 U.S. 759, 88 L.Ed. 452. 
An accused’s unlawful arrest with¬ 
out warrant on charge of maintaining 
a bawdyhouse did not justify her dis¬ 
charge or reversal of conviction for 
such offense, where unlawful arrest 
did not enter into question of defend¬ 
ant's guilt or innocence. 

Okl.—Duffey v. State, 153 P.2d 629, 79 
Okl.Cr. 218. 

65. Ala.—Price v. State, 11 So. 128, 
96 Ala. 1. 

66. Ill.—People v. Newbold, 103 N. 
E. 69, 260 Ill. 196. 

18 C.J. p 1249 note 78. 

67. N.J.—State v. Harrington, 94 A. 
623, 87 N.J.Law 713. 

18 C.J. p 1249 note 79. 

<68. Ind.—State v. Mullikin, 8 Blackf. 
260. 

18 C.J. p 1249 note 80* 


69. Neb.—Cooper v. State, 150 N.W. 
207, 97 Neb. 461. 

70. Ind.—Cable v. State, 8 Blackf. 
531. 

71. S.D.—State v. Cambron, 105 N. 
W. 241, 20 S.D. 282. 

18 C.J. p 1250 note 83. 

72. Tex.—Willis v. State, 29 S.W. 
787, 34 Tex.Cr. 148. 

73. Tex.—Davidson v. State, 173 S. 
W. 1037, 76 Tex.Cr. 196. 

74. Conn.—McAlister v. Clark, 33 
Conn. 91. 

18 C.J. p 1250 note 86. 

75. Tex.—Clyman v. State, 155 S.*W. 
231, 69 Tex.Cr. 638. 

18 C.J. p 1250 notes 88, 89 [a]. 

76. III.—Berry v. People, 36 Ill. 423. 
18 C.J. p 1250 note 89. 

77. Fla.—Overby v. State, 18 Fla. 
178, followed in Hazen v. State, 18 
Fla. 184. 

18 C.J. p 1250 note 90. 

78. W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

18 C.J. p 1250 note 91. 
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79. W.Va.—State v. McGahan, su¬ 
pra. 

18 C.J. p 1250 note 92. 

80. Fla.—Hazen v. State, 18 Fla. 184. 

81. Tex.—Bumbaugh v. State, 120 
S.W. 423, 56 Tex.Cr. 331. 

18 C.J. p 1250 note 94. 

82. Ala.—Price v. State, 11 So. 128, 
96 Ala. 1. 

18 C.J. p 1250 note 95. 

Instructions to agents to report 
improper conduct to keeper of house 
is no defense if he had actual knowl¬ 
edge. 

N.Y.—People v. Shenk, 168 N.Y.S. 886, 
181 App.Div. 753, 36 N.Y.Cr. 235, 
affirmed 127 N.E. 918, 228 N.Y. 574. 

83. Ga.—Kinard v. State, 72 S.E. 715, 
10 Ga.App. 133. 

N.J.—Engeman v. State, 23 A. 676, 
54 N.J.Law 247, 255, 256. 

“It made no difference whether 
they [defendants] maintained it 
[the disorderly house] through the 
form of an association, or a corpo¬ 
ration, or a partnership, or any oth¬ 
er way. . . . It is said that 

George Engeman is the president of 
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poration may be held individually liable where they 
are in active charge of the house. 84 Likewise, part¬ 
ners 85 and agents or servants have been held lia¬ 
ble. 85 So, one who employs another to manage or 
conduct a disorderly house is indictable as a keeper 
thereof. 87 

Where the persons liable are specified in the 
statute only those who come within the statutory 
designation may be prosecuted for the offense in¬ 
volved. 88 One who is merely an inmate of a dis¬ 
orderly house cannot be held liable under a statute 
making it an offense to be the keeper of such a 
house. 88 

Minors . Where the habitual violation of law in 
a house constitutes it a disorderly house notwith¬ 
standing that no single violation constitutes a pun¬ 
ishable offense, as discussed supra § 4(4), the fact 
that a minor under a specified age could not because 
of his age be prosecuted for any one of the unlawful 
acts does not render him immune from prosecution 
for maintaining a disorderly house in which ha- 
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bitual violations occur, the statute not so provid¬ 
ing. 90 

b. Aiders; Abettors; Accomplices 

At common law and sometimes under statute one 
who aids or abets the maintenance of a disorderly house 
may be held liable as a keeper of such a house. 

A person who aids in keeping or lends his assist¬ 
ance in maintaining a disorderly house is by com¬ 
mon-law principles in respect to misdemeanors guilty 
as keeper. 91 Accordingly a person who leases his 
house to another to be kept as a disorderly house, 
if it is actually so kept with his knowledge, 92 is, 
under common-law principles as to misdemeanors, 
guilty as keeper; 93 and by the same principle the 
owner’s agent who rents a house knowing that it is 
to be used for a disorderly house is guilty as keep¬ 
er. 94 It has been held, however, that a person can¬ 
not be indicted as keeper where leasing a house for 
such purposes and under such conditions is itself 
a specific offense. 95 

Statutes having the same effect as the common- 
law rule are in force in some jurisdictions. 96 


the association • . . William 

Engeman is the vice president, Bat- 
tersby the treasurer and Sass the 
secretary. If that association be 
maintaining - this disorderly house 
and these gentlemen are the execu¬ 
tive officers and active managers of 
that association, why, then, in the 
eye of the law, they are maintaining 
it.** 

N.J.—Engeman v. State, supra. 
Corporation may be held liable 
N-.X—State v. W. U. Tel. Co., 97 A.25 
480, 12 N.J. 468, appeal denied W. 
IT. Tel. Co. v. State of K X, 74 S.Ct. 
124, 346 U.S. 869, 98 L.Ed. 379. 

84. Colo.—Walt v. People, 104 P. 
89, 46 Colo. 136. 

85. N.X—State v. Harrington, 94 A. 
623, 87 N.XLaw 713. 

18 C.X p 1250 note 99. 

88. N.X—State v. W. U. Tel. Co., 97 
A.2d 480, 12 N.J. 468, appeal denied 
W. IT. Tel. Co. v. State of N. X, 74 
S.Ct. 124, 346 U.S. 869, 98 Lr.Ed. 379. 
Tex.—Moore v. State, 181 S.W. 438, 
107 Tex. 490. 

18 C.X p 1250 note 1. 

87- Ky.—Hopkins v. Commonwealth, 
298 S.W.2d 695. 

Wash.—City of Everett v. Rowlands, 
286 P. 42, 156 Wash. 158. 

18 C.X p 1251 note 2. 

Omar instructing agent not to rent 
If hotel owner knows or has rea¬ 
sonable grounds to believe that agent 
rents rooms for purpose of prostitu¬ 
tion, even though owner has instruct¬ 
ed agent not to rent rooms to un¬ 
married couples, owner is criminally 
liable for agent's acts. 


Ky .—Hopkins v. Commonwealth, 298 
S.W.2d 695. 

Absence on vacation immaterial 
Proprietor's recent absence on va¬ 
cation did not relieve her of liabil¬ 
ity for acts of employee operating 
place resorted to for purpose of 
lewdness. 

Wash.—City of Everett v. Rowlands, 
286 P. 42, 156 Wash. 158. 

88. D.C.—Jackson v. U. S., 48 App. 
D.C. 269. 

In Texas 

(1) Under Pen.Code 1911 art 500, 
one charged as keeper of a bawdy- 
house need not be an owner, lessee, 
or tenant, to be held liable; it is 

| only when accused is charged with 
I knowingly permitting the keeping of 
a bawdy house that the persons lia¬ 
ble are limited to owners, lessees, 
or tenants. 

Tex.—Lowry v. State, 257 S.W. 266, 96 
Tex.Cr. 347—Clifford v. State, 178 
S.W. 365, 77 Tex.Cr. 204. 

(2) Under the earlier statute, the 
persons liable as keepers were lim¬ 
ited to owners, lessees, and tenants. 
Tex.—Cook v. State, 61 S.W. 307, 42 

Tex.Cr. 539. 

(3) Thereunder to be liable as a 
tenant under the Texas statute, a 
person must have some right of 
tenancy by virtue of a contract, ex¬ 
press or implied; and a mere tres¬ 
passer who procures a temporary 
entrance to a house and uses it, 
without profit, for a short time to 
enable himself and others to have 
intercourse with a prostitute is not 
a tenant, 


Tex.—Bates v. State, 76 S.W. 462, 45 
Tex.Cr. 420. 

(4) Under such statute, a mere 
servant of the owner of a disorder¬ 
ly house who is taking care of the 
place cannot be punished. 

Tex.—Mitchell v. State, 30 S.W. 810, 
34 Tex.Cr. 311. 

89. D.C.—Jackson v. U. S., 48 App. 
D.C. 269. 

90. N.J.—State v. Reade, 121 A. 288, 
98 N.J.Law 596. 

Violations of Sunday law 
N.J.—State v. Reade, supra. 

91. Ga.—Kinney v. State, 57 S.E.2d 
359, 80 Ga.App. 754—Brannan v. 
State, 158 S.E. 355, 43 Ga.App. 231- 
Ward v. State, 97 S.E. 198, 22 Ga. 
App. 786. 

N.X—State v. King, 132 A. 312, 4 
N.J.Misc. 218. 

18 C.J. p 1251 note 10. 

92. Ga.—Kessler v. State, 46 S.E. 
408, 119 Ga. 301. 

18 C.X p 1251 note 11. 

93. R.I.—State v. Smith, 22 A. 1119, 
15 R.I. 24. 

18 C.J. p 1251 note 12. 

94. U.S.—Rosencranz v. U. S. f Alas¬ 
ka, 155 F. 38, 83 C.C.A. 634. 

18 C.J. p 1251 note 13. 

95. Iowa.—State v. Pearsall, 43 
Iowa 630. 

Mich.—People v. Hoek, 134 N.W. 
1031, 169 Mich. 87. 

96. Ga.—Kinney v. State, 57 S.E.2d 
359, 80 Ga.App. 754. 

Me.—State v. Frazier, 8 A. 347, 79 Me. 
95. 
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For a person to be liable as an aider or abettor, 
it is not necessary that he have control or manage¬ 
ment of the premises. 97 The fact that one is an in¬ 
mate of a prohibited house, however, does not make 
him an accomplice of the keeper. 98 

c. Husband and Wife 

A wife as well as her husband may be liable for keep¬ 
ing a disorderly house. 

A wife, both at common law and under some stat¬ 
utes, may be held liable for keeping a disorderly 
house 99 whether she is living apart from him 1 or 
with him, 2 if she takes an active part in the man¬ 
agement and control of the place or in the commis¬ 
sion of the offense. 3 As shown infra § 13, the pre¬ 
sumption of coercion on the part of the husband does 
not apply where the wife is charged with keeping a 
bawdyhouse or house of ill fame. 

A husband, on the other hand, who lives with his 
wife and permits her to turn the house into a house 
of prostitution is equally guilty with her. 4 The rule 
is the same although the premises are owned by 
the wife, 5 at least in jurisdictions where the hus¬ 


band has control of the wife’s separate property,® 
or even though the profits of the illicit trade were 
received by the wife, 7 and it has been held to apply 
even in jurisdictions where the statutes give mar¬ 
ried women their property free from the control of 
their husbands. 8 

A husband and wife may also be jointly liable for 
keeping a disorderly house. 9 

§ 10. Penalties and Actions Therefor 

Some statutes provide for civil actions for penalties 
in connection with the offense of keeping a disorderly 
house or letting premises to be used as such a house. 

In addition to punishment by a criminal prosecu¬ 
tion for keeping a disorderly house, an action for 
a penalty may, under statute, 10 be maintained in 
some jurisdictions for keeping 11 or letting of prem¬ 
ises used as a disorderly house. 12 Under some stat¬ 
utes it has been held that knowledge either actual 
or constructive of the prohibited use must be shown 
to render defendant liable. 13 Under others defend¬ 
ant’s liability does not depend on his knowledge or 
negligence, but on whether or not the premises have 
been used for the prohibited purpose. 14 


Wis.—Milwaukee v. Beatty, 135 N. 

W. 873, 149 Wis. 349. 

Making appointments 

One who makes appointments for 
illicit intercourse between men and 
women is guilty of aiding and abet¬ 
ting in the keeping of disorderly 
house. 

Tex.—Spears v. State, 232 S.W. 326, 
89 Tex.Cr. 459. 

97. N.J.—Engeman v. State, 23 A. 
679, 54 N.J.Law 257. 

18 C.J. p 1252 note 16. 

98. D.C.—Jackson v. U. S. t 48 App. 
D.C. 269. 

Iowa.—Corpus Juris Secundum cited 
in State v. Anderson, 38 N.W. 2d 662, 
664, 240 Iowa 1090. 

Test by which to determine 
whether or not a witness in a pros¬ 
ecution for keeping a bawdyhouse 
is an accomplice of accused is lia¬ 
bility to indictment for the same of¬ 
fense. 

D.C.—Jackson v. U. S., 48 App.D.C. 
269. 

99. Ga.—Kinney v. State, 57 S.E.2d 

359. 80 Ga.App. 754—Hatem v. 

State, 13 S.E.2d 35, 64 Ga.App. 287,; 

Mo.—State v. Bragg, App., 220 S.W. 
25. 

18 C.J. p 1252 note 17. 

1. Mass.—Commonwealth v. Lewis, 
1 Mete. 151. 

Husband serving sentence 
Wife could be convicted of main¬ 
taining an ill-governed house, where 
at time of alleged offense her hus¬ 
band was serving a sentence in a 
work camp, the presumption that the 

27 C.J.S.—36 


husband was the head of the house 
being inapplicable. 

Ga.—Kinney v. State, 57 S.E.2d 359, 80 
Ga.App. 754. 

2. Ga.—Hatem v. State, 13 S.E.2d 35, 
64 Ga.App. 287. 

Iowa.—State v. Gill, 129 N.W. 821,150 
Iowa 210. 

3. Ga.—Durham v. State, 175 S.E. 
542, 49 Ga.App. 374. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

State v. Bragg, App., 220 S.W. 25. 
18 C.J. p 1252 note 20. 

1 4. HL —Corpus Juris cited in People 
v. Smith, 275 IlLApp. 199, 204. 

! 18 C.J. p 1252 note 22. 

Reason for rule 

When husband and wife live to¬ 
gether, he is presumed to be the 
head of the family, and regardless 
of ownership he is presumed to be 
liable for an unlawful use of the 
house. 

Ind.—Hunter v. State, 43 N.E. 452, 
14 Ind.App. 683. 

Mass.—Commonwealth v. Wood, 97 
Mass. 225. 

Mo.—State v, Keithley, 127 S.W. 406, 
142 Mo.App. 417. 

5. Mass.—Commonwealth v. Wood, 
97 Mass. 225. 

Mo.—State v. Keithley, 127 S.W. 406, 
142 Mo.App. 417. 

Tex.—Key v. State, 160 S.W. 354, 71 
Tex.Cr. 485. 

& Tex.—Willis v. State, 29 S.W. 787, 
34 Tex.Cr. 148. 

7. Ill.—People v. Smith, 275 IlLApp. 
199. 


8. Mass.—Commonwealth v. Wood, 
97 Mass. 225, 229. 

18 C.J. p 1252 note 25. 

9. Iowa.—State v. Gill, 129 N.W. 
821, 150 Iowa 210. 

18 C.J. p 1252 note 26. 

10. Wis.—Ogden v. Madison, 87 N. 
W. 568, 111 Wis. 413, 55 L.R.A. 
506. 

Constitutionality 

A provision in a statute dealing 
with abatement of the nuisance of 
maintaining a house of prostitution 
permitting the court to fix a penalty 
called “penalty tax” and providing 
a mode of collection and distribu¬ 
tion as renders it a penalty rather 
than a tax, violates the constitution¬ 
al guarantee of trial by jury, the 
penalty infliction going beyond the 
requirements of law necessary to 
abate a nuisance. 

N.Y.—People ex rel. Lemon v. Elmore, 
245 N.Y.S. 95, 230 App.Div. 543, af¬ 
firmed People ex rel. Lemon v. El¬ 
more, 177 N.E. 14, 256 N.Y. 489, 75 
A.L.R. 1292. 

11. Wis.—City of Milwaukee v. 
Blechinger, 215 N.W. 455, 193 Wis. 
652. 

18 C.J. p 1252 note 30. 

12. N.Y.—Tenement House Dept. v. 
McDevitt, 109 N.E. 88, 215 N.Y. 
160, Ann.Cas.1917A 455. 

18 C.J. p 1252 note 31. 

13. Wash.—State v. Emerson, 155 P. 
579, 90 Wash. 565. 

18 C.J. p 1252 note 32. 

14. N.Y.—Tenement House Dept, v. 
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§§ 10-11 DISORDERLY HOUSES 

The form of the action usually depends on the 
statutory provisions, and is ordinarily a civil ac¬ 
tion. 15 

See the title Penalties for general considerations 
of penalties and the actions therefor. 

§ 11. Indictment, Information, or Complaint 

a. In general 

b. Following language of statute 

c. Keeping house 

d. Letting, etc., house 

e. Frequenting or living in house 

a. In General 

In prosecutions involving disorderly houses the accu¬ 
sation must allege with clearness and certainty the essen¬ 
tial elements of the offense. 

In accordance with the general rules of pleading 
an accusation at criminal law, an information, in¬ 
dictment or complaint, charging an offense in con¬ 
nection with the keeping of a disorderly house must 
allege with clearness and certainty every essential 
element of which the crime is composed. 16 On the 
other hand, matters which are not essential to the 


27 C.J.S. 

offense need not be alleged. 17 Generally, the accu¬ 
sation is sufficient if it definitely informs accused of 
the offense with which he is charged, so as to en¬ 
able him to prepare for trial. 18 

The indictment must allege facts and not matters 
of evidence 19 or conclusions of fact or law. 26 Xei- 
ther is it necessary to anticipate matters of defense 
and allege facts rendering them unavailing. 21 

Use of premises . A general allegation of the 
use of the premises for forbidden purposes has been 
held sufficient under some statutes, it being unneces¬ 
sary thereunder to aver particular acts. 22 Where 
any one of several situations constitute the place 
a disorderly house, more than one of which is at¬ 
tempted to be charged in the indictment or informa¬ 
tion, that one of such situations is defectively stated 
does not render the information bad if another is 
properly set forth. 23 

Construction of language of indictment . Where 
certain phrases are used in the indictment which, 
although not the proper legal wording and that com¬ 
monly in use, are sufficient to characterize the of¬ 
fense, such irregularity is immaterial. 24 


McDevitt, 109 X.E. 88, 215 X.Y. 
160, Ann.Cas.l917A 455. 

18 O.J. p 1252 note 33. 

Single act of prostitution does not 
constitute a use within the meaning 
of the statute; there must be some 
continuity of acts. 

N.Y.—Tenement House Dept. v. Mc¬ 
Devitt, supra. 

15. III.—City of Mt. Vernon v. Rain¬ 
water, 245 Ill.App. 304. 

18 C.J. p 1252 note 35. 

Admissibility of evidence 

Evidence of pleas of guilty by 
others is inadmissible. 

Ill.—City of Mt. Vernon v. Rainwater, 
supra. 

Proof of venue 
Evidence sufficient. 

Wis.—City of Milwaukee v. Blech- 
inger, 215 N.W. 455, 193 Wis. 652. 

16. Ky.—Collins v. Commonwealth, 
293 S.W. 963, 219 Ky. 494. 

La.—State v. Truby, 29 So.2d 758, 211 
La. 178. 

Me.—State v. Morin, 136 A. 808, 126 
Me. 136. 

W.Va.—Corpus Juris Secundum cited 
in State v. Crummitt, 40 S.E.2d 852, 
857, 129 W.Va. 366. 

18 C.J. p 1254 note 52. 

Porms of indictment, information, 
or complaint 

La.—State v. Crucia, 83 So. 641, 146 
La. 333—State v. Brooks, 83 So. 
637, 146 La. 325. 

18 C.J. p 1254 note 52 [a]. 


Displaying sign of honest occupa¬ 
tion 

An information charging that de¬ 
fendants were in charge of “a one- 
story frame restaurant, tavern and 
kitchen consisting of a bar room, 
kitchen and living room and bed 
room, and one cabin, commonly 
known as a tourist cabin** which 
were being ordinarily used as a 
common assignation and bawdy- 
house and that defendants displayed 
signs of honest occupation “upon 
the outer walls, window and roof 
of said building” was not defective 
for failure to designate whether 
signs were on tavern or cabin, where 
evident intent was to designate tav¬ 
ern as the “house or building.” 

Mo.—State v. Hesselmeyer, 123 S.W. 

2d 90, 343 Mo. 797. 

Statutory elements 

Under Pen.Code 1911 art 500, pro¬ 
viding that the person who owns, 
leases, occupies, or controls a baw- 
dyhouse, or who acts as the agent 
of such person, may be prosecuted, 
an indictment alleging that defend¬ 
ant “kept and was concerned” in 
keeping it did not charge an of¬ 
fense. 

Tex.—Austin v. State, 244 S.W. 1011, 
92 Tex.Cr. 591. 

17. La.—State v. Brooks, 83 So. 637, 
146 La. 325. 

18 C.J. p 1254 note 53. 

Alternative element 

Under a statute defining a “dis¬ 
orderly house” as a house of public 
resort conducted so as to disturb 
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peace and quiet of the neighbor¬ 
hood or a house of prostitution out¬ 
side the limits fixed by municipal 
ordinance for such houses, an in¬ 
dictment for keeping a house which 
disturbed the peace of the neighbor¬ 
hood by permitting women to solicit 
immoral sexual intercourse need not 
allege that the house was outside 
the limits fixed for prostitution. 

La.—State v. Brooks, supra. 

Details of acts relied on need not 
be recited. 

Ill.—People v. Russell, 86 N\E.2d 5SS, 
337 Ill.App. 665. 

18. Fla.—State ex rel. Libtz v. 
Coleman, 177 So. 725, 130 Fla. 410. 

Hawaii.—Territory v. Kimbrel, 31 
Hawaii 81. 

Okl.—Irvin v. State, 176 P. S3, 15 
Okl.Cr. 260. 

19. Ala.—Hickey v. State, 53 Ala. 
514. 

18 C.J. p 1254 note 54. 

20. Ala.—Hickey v. State, supra. 

18 C.J. p 1254 note 55. 

21. Tex.—Davidson v. State, 173 S. 
W. 1037, 76 Tex.Cr. 196. 

18 C.J. p 1254 note 56. 

22. Cal.—Selowsky v. Superior 
Court of Nappa County, 181 P. 
652, 180 C. 404. 

23. Tex.— -Claiborne v. State, 273 
S.W. 260, 100 Tex.Cr. 322. 

24. Tex.—Jackson v. State, 179 S.W. 
711, 77 Tex.Cr. 483. 

18 C.J. p 1260 note 59. 
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b. Following Language of Statute 

If the offense is covered by statute which defines and 
describes it, an accusation substantially in the language 
of the statute is usually sufficient. 

The general rule relative to charging an offense 
created by statute, discussed in Indictments and 
Informations § 139, that it is sufficient to charge 
such offense in the language, or substantially in the 
language of the statute, where the statute defines 
and describes the offense, applies to statutory of¬ 
fenses in connection with the keeping of a disor¬ 
derly house or a particular kind of disorderly 
house. 25 Where, however, the statute does not de¬ 
fine the offense, an indictment following the lan¬ 
guage of the statute is insufficient, 26 although an 
accusation in statutory language is sufficient even 
though there are words used in the statute which 
are not defined, if they have so well known a mean¬ 
ing that it is unnecessary to state their meaning in 
the pleading. 27 Notwithstanding the foregoing, the 


use of statutory language has been held insufficient 
if the accusation does not set forth the facts con¬ 
stituting the offense. 28 

The use in the indictment of a word or phrase dif¬ 
ferent from that given in the statute is immaterial 
when the statutory term includes that used in the 
indictment. 29 

c. Keeping House 

(1) In general 

(2) Bawdyhouses and the like 

(3) Gaming houses 

(1) In General 

In a prosecution for keeping or maintaining a disorder¬ 
ly house the accusation must allege the essential ele¬ 
ments of the offense. 

In a prosecution for keeping or maintaining a dis¬ 
orderly house the accusation must allege the essen¬ 
tial elements of the offense. 30 On the other hand, 


25. La.—State v. Crucia, 83 So. 641, 
146 La. 333—State v. Brooks, S3 
So. 637, 146 La. 325, distinguish¬ 
ing State v. Foster, 38 So. 670, 112 
La. 746. 

Minn.—State v. Sauer, 15 N.W.2d 17, 
217 Minn. 591. 

X.M.—State v. Alston, 212 P. 1031, 
28 N.M. 379. 

W.Va.—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74—State v. Burke, 42 S. 
E.2d 544, 130 W.Va. 64—Corpus 
Juris Secundum cited in State v. 
Crummitt, 40 S.E.2d 852, 855, 129 W. 
Va. 366. 

18 C.J. p 1254 note 59—31 C.J. p 715 
note 7. 

Together with particulars furnished 
hy hill 

A person who is charged in words 
of statute with maintaining nuisance 
by keeping a disorderly house and 
is furnished with location of house 
and nature of acts occurring there¬ 
in and name of person committing 
such acts, has been fully, clearly, 
and substantially informed of na¬ 
ture of offense charged. 

Mass.—Commonwealth v. Martin, 23 
N.E.2d 876, 304 Mass. 320. 

26. La.—State v. Foster, 36 So. 670, 
112 La. 746. 

Okl.—Isaah v. State, 216 P. 950, 24 
OkLCr. 174. 

27. Fla.—State ex reL Libtz v. Cole¬ 
man, 177 So. 725, 130 Fla. 410. 

La.—State v. Brooks, 8 3 So. 637, 1 46 
La. 325. 

Words “prostitution” and “lewd¬ 
ness” each have a meaning so well 
known that it is not necessary for 
their meaning to be stated in an 
information. 

Fla.—State ex rel. Libtz v. Coleman, 
177 So. 725, 130 Fla. 410. 


Words Cf public peace and quiet” 
used in the statutory definition of 
a disorderly house have a well-de¬ 
fined meaning, long accepted, and 
need not be further explained in 
the indictment. 

La.—State v. Crucia, 83 So. 641, 146 
La. 333—State v. Brooks, 83 So. 637, 
146 La. 325. 

28. Okl.—Isaah v. State, 216 P. 950, 
24 OkLCr. 174. 

Tacts constituting disorderly house 
An information in language of 
the statute charging that defendant 
did “commit the crime of keeping a 
disorderly house in the manner and 
form as follows: That is to say, the 
defendant did in said county and 
state, at the above-named time and 
place, willfully and unlawfully keep 
a disorderly house,” does not state 
facts sufficient to constitute a pub¬ 
lic offense, in that facts showing 
house to be disorderly are not al¬ 
leged. 

Okl.—Isaah v. State, supra. 

29. Colo.—Howard v. People, 61 P. 
595, 27 Colo. 396. 

18 C.J. p 1255 note 60. 

“Vagrants” and “vagabonds” 

Under Pen.Code § 339, defining a 
disorderly house to be, among oth¬ 
ers, one that is kept as a resort 
for “vagrants,” an indictment fol¬ 
lowing the wording of the statute, 
but using the word “vagabonds” in¬ 
stead of “vagrants,” is defective as 
to such clause, and evidence as to 
the presence of vagrants or vaga¬ 
bonds must be excluded. 

Tex.—Johnson v. State, 13 S.W. 1005, 
28 Tex.App. 562. 

30. Porbidden areas 

If the prohibition is against hous¬ 
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es within specified areas, the indict¬ 
ment must set forth facts showing 
the house involved to be within 
such prohibited areas, else it is in¬ 
sufficient. 

Ariz.—Dillard v. State, 261 P. 337, 32 
Ariz. 607. 

Disorderly theater 

Since a theater becomes a disor¬ 
derly house only when conducted in 
such a manner as to render it a 
nuisance, the indictment must allege 
the facts showing what constituted 
the disorder. 

Tex.—Callaghan v. State, 38 S.W. 188, 
36 Tex.Cr. 536. 

Tippling house 

(1) A tippling house being a nui¬ 
sance only when it is conducted in 
a disorderly or unlawful manner, it 
is necessary that the indictment 
specify the acts which render it a 
nuisance. 

La.—State v. Foster, 36 So. 670, 112 
La. 746. 

(2) A specification of the charac¬ 
ter of the disorder as “suffering 
divers persons to congregate and 
remain in and about the same, 
drinking, swearing, stamping, hal¬ 
looing and making divers disturb¬ 
ances and tumults” is sufficient. 
Ind.—Huber v. State, 25 Ind. 175, 176. 

Allegations sufficient to state offense 
Ky.—Hopkins v. Commonwealth, 298 
S.W.2d 695—Baker v. Common¬ 
wealth, .152 S.W.2d 53. 

Minn.—State v. McDow, 235 N.W. 
637, 183 Minn. 115. 

N.J.—State v. Saldino, 78 A.2d 95, 11 
N.J. Super. 158. 

W.Va.—State v. Burke, 42 S.E.2d 544, 
130 W.Va. 64. 
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immaterial or nonessential matter need not be set 
forth. 31 

Accordingly, the indictment or information must 
allege that accused kept a house or place which, 
either by reason of the purpose for which it was 
kept, or the manner in which it was kept, was dis¬ 
orderly, 32 and the repetition or frequency of the 
improper conduct, if an essential element of the of¬ 
fense. 33 Where, however, the facts stated in a 
common-law indictment show that the offense was 
committed, it is unnecessary to allege that accused 
kept up and maintained a disorderly house. 34 

While it has been held that where the house is 
a nuisance per se, it is sufficient to charge accused 
generally with keeping a disorderly house, 35 the 
general rule is that facts showing the special cir¬ 
cumstances rendering the house disorderly must be 
alleged. 36 

Where the offense remains as defined at common 
law, an indictment for its commission may be 
framed as at common law or at the election of the 
pleader; where there are general statutory provi¬ 
sions governing the forms of indictment, the indict¬ 
ment may be drawn in conformity with such stat¬ 
utes. 37 


Connecting accused with keeping. The indict¬ 
ment must connect accused with the keeping of 
the house at the time it is alleged to be disorderly^* 
although it need not be expressly alleged that he 
was the keeper. 39 Where accused is charged as the 
keeper of a disorderly house, the particular acts 
which show that accused aided and abetted the keep¬ 
ing of a disorderly house need not be alleged in the 
indictment. 40 

Accused's knowledge. At common law an indict¬ 
ment which specifically charges accused with keep¬ 
ing a disorderly house is sufficient without a spe¬ 
cific allegation that he knew the character of the 
house, 41 and a like or similar ruling has been made 
under some statutes. 42 

Averments as to frequenters or inmates. It is not 
necessary to allege the character of the persons who 
frequent the house, 43 nor is it necessary that an in¬ 
dictment for keeping a disorderly house state the 
names of the frequenters or inmates of the house, 44 
even in the case of a bawdyhouse or the like, 45 or a 
gaming house. 46 However, the rule is otherwise un¬ 
der some statutes. 47 

Charging as common nuisance . An indictment 
for keeping a disorderly house as a common nui- 


31. Keeping 1 for gain. 

An allegation that the house is 
kept for lucre is not material and 
need not be made. 

Me.—State v. Homer, 40 Me. 438. 

18 C.J. p 1257 note 9. 

Allegations fixing street and nnm- 
bar of house and describing the place 
where business was alleged to have 
been conducted were not necessary to 
information charging the running of 
a disorderly house. 

Tex.—Botkin v. State, 165 S.W.2d 195, 
144 Tex.Cr. $12. 

Tippling house 

An information for keeping a tip¬ 
pling house or a house in which in¬ 
toxicating liquors are sold need not 
allege that the disorderly conduct 
was caused by defendant’s sale of 
liquors or was the result thereof. 

Ind.—Joseph v. State, 42 Ind. 370. 

32. N.H.—State v. Dame, 60 N.H. 
479, 49 Am.R. 331. 

That house was “resorted to* 

(1) It has been held that an aver¬ 
ment that a house or tenement is 
‘•used” for the purposes forbidden by 
the statute is not equivalent to an 
averment that it was “resorted to,” 
the term used by the statute 
Mass.—Commonwealth v. Stahl, 7 Al¬ 
len 204. 

(2) There Is also authority to the 
contrary. 


R.I.—State v. Brady, 12 A. 238, 16 
R.I. 51. 

18 C.J. p 1257 note 8. 

33. Ky.—Collins v. Commonwealth, 
293 S.W. 963, 219 Ky. 494. 

34. N.C.—State v. Wilson, 93 N.C. 
608. 

35. N.H.—State v. Dame, 60 N.H. 
479, 49 Am.R. 331. 

18 C.J. p 1256 note 98. 

36. Okl.—Isaah v. State, 216 P. 950, 
24 Okl.Cr. 174. 

18 C.J. p 1256 note 99. 

37. Ala.—Hickey v. State, 53 Ala- 
514. 

18 C.J. p 1257 note 1. 

Statute not defining offense 
Where the statute prohibiting the 
keeping of a disorderly house pro¬ 
vides only for punishment without 
defining the offense, an indictment 
stating in conventional form the 
common law offense is sufficient. 
Md.—Lutz v. State, 172 A. 354, 167 
Md. 12. 

38. Wash.—State v. Brown, 34 P. 
132, 7 Wash. 10, 11. 

18 C.J. p 1257 note 2. 

39. Kan.—State v. Ball, 144 P. 1012, 
93 Kan. 606, 

18 C.J. p 1257 note 3. 

40. U.S.—Rosencranz v. U. S., Alas¬ 
ka, 155 P. 38, 83 C.C.A. 634. 

41. Ala.—Cohn v. State, 20 So. 380, 
110 Ala. 56. 

18 C.J. p 1257 note 5. 
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42. Mo.—State v. Mai loch, 190 S. 
W. 266, 269 Mo. 235. 

18 C.J. p 1257 note 6. 

Unlawful maintenance of place for 
purpose of prostitution 
An indictment charging that ac¬ 
cused unlawfully maintained a cer¬ 
tain place for purpose of prostitu¬ 
tion need not charge that he did so 
knowingly. 

W.Va.—State v. Hacker, 42 S.E.2d 
559, 130 W.Va. 91—State v. Taylor, 
42 S.E.2d 549, 130 W.Va. 74. 

43. Cal.—Selowsky v. Superior Court 
of Napa County, 181 P. 652, 180 C. 
404. 

18 C.J. p 1257 note 10. 

44. Cal.—Selowsky v. Superior Court 
of Napa County, supra. 

N.M.— Corpus Juris quoted in State 
v. Alston, 212 P. 1031, 1032, 28 N.M. 
379. 

18 C.J. p 1257 note 11. 

45. Cal.—Selowsky v. Superior Court 
of Napa County, 181 P. 652, 180 C. 
404. 

Hawaii.—Territory v. Kimbrel, 31 Ha¬ 
waii 81. 

Ind.—Sullivan v. State, 161 N.E. 265, 
200 Ind. 43. 

N.M.— Corpus Juris quoted in State 
v. Alston, 212 F. 1031, 1032, 28 N.M. 
379. 

18 C.J. p 1257 note 12. 

46. N.H.—State v. Prescott, 33 N.H. 

212 . 

47. Ind.—Sowle v. State, 11 Ind. 492. 
18 C.J. p 1257 note 14. 
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sance must conclude by alleging that the act or acts 
were to the common nuisance of the public, 48 or 
with words of similar import. 49 It has been held, 
however, that where the facts stated in a common- 
law indictment show that the offense was committed, 
it is unnecessary to allege the conclusion that the 
acts specified were “to the common nuisance,” etc. 50 
When the indictment is for an offense created by 
statute, and such offense is made a crime independ¬ 
ent of other facts or circumstances, the above con¬ 
clusion in the indictment is unnecessary, 51 and it 
has also been held that the omission of the words 
“to the common nuisance” is immaterial, when the 
acts constitute a nuisance per se. 52 In any case it is 
unnecessary to allege the particular persons who 
were disturbed by the acts which constitute the 
house a disorderly house. 53 

(2) Bawdyhouses and the Like 

The keeping of a bawdyhouse may be charged as at 
common law notwithstanding the existence of a statute 
dealing with such houses if the common law is not abro¬ 
gated by such statute. A charge substantially in the 
language of the statute is usually sufficient. 

In connection with an indictment at common law 
for keeping a bawdyhouse the only allegation not 
covered by the general rules, discussed supra in 
subdivisions this section, is in regard to the sex of 
the frequenters. It has been held that an indictment 
which does not allege that the persons who fre¬ 
quented the house were of both sexes is insuffi¬ 
cient. 54 However, the usual form of an indictment 
for keeping a disorderly house contains an aver¬ 
ment that “men and women of evil name,” etc., and 
such an indictment is ordinarily held sufficient to 
cover the keeping of a bawdyhouse. 55 
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If not abrogated by the statute, the offense of 
keeping a bawdyhouse at common law may be 
charged as at common law, notwithstanding the ex¬ 
istence of a statute dealing with such houses. 56 
However, where the keeping of a bawdyhouse or 
house of ill fame is made a statutory offense, it is 
usually sufficient to follow substantially the lan¬ 
guage of the statute. 57 A charge that accused un¬ 
lawfully kept a specified house for purpose of prosti¬ 
tution is in effect a charge that he kept the house as 
a place “used or resorted to” for purpose of prosti¬ 
tution, the words used in the statute. 58 

Where by statute any one of alternative situations 
constitutes the place a bawdyhouse the mere fact 
that the information attempts to charge each of 
them conjunctively does not make it necessary for 
each to be alleged correctly, it being sufficient for 
one of them properly to be set out. 59 

An accusation under a statute making it an of¬ 
fense to keep or maintain a lewd house may include 
acts of open and notorious lewdness or it may only 
include acts of lewdness done with accused’s knowl¬ 
edge and consent although only privately done. 60 

See subdivision c (1) this section for averments 
as to inmates or frequenters of bawdyhouse. 

Place . An indictment for keeping a house of ill 
fame need not charge that the house was in a public 
place. 61 

(3) Gaming Houses 

In prosecution for keeping a common gaming house 
the charge need not set out the particular games played 
or that the games played were games of chance. 

While it has been held that at common law the 
indictment should charge accused as keeper of a 


48. Ind.—Mains v. State, 42 Ind. 327, 
13 Am.R. 364. 

18 C.J. p 1257 note 15. 

49. Pa.—Commonwealth v. Haines, 
55 Pa.Super. 359. 

18 C.J. p 1257 note 16. 

50. N.C.—State v. Wilson, 93 N.C. 
608. 

51. Me.—State v. Osgood, 27 A. 154, 
85 Me. 288. 

18 C.J. p 1258 note 18. 

52. N.C.—State v. Baldwin, 17 N.C. 
195 197. 

18 C.J. p 1258 note 19. 

53. N.H.—State v. Dame, 60 N.H. 
479, 47 Am.R. 331. 

54. N.C.—State v. Evans, 27 N.C. 
603. 

18 C.J. p 1258 note 21. 

Indic tment omitting sex held to 
charge common-law offense 
However, it has been held that an 


indictment charging that defendant 
“ ‘did keep a certain house of ill fame, 
then and there resorted to for the 
purpose of public prostitution and 
lewdness’ . . . charges the com¬ 

mon-law misdemeanor of keeping a 
bawdy-house.” 

Ala-—Toney v. State, 60 Ala. 97. 

55. Ala.—Cahn v. State, 20 So. 380, 
110 Ala. 56. 

Ky.—Rhodes v. Commonwealth, 10 
Ky.Law 722. 

18 C.J. p 1258 note 22. 

58. Md.—Lutz v. State, 172 A. 354, 
167 Md. 12. 

Acts against peace, government, and 
dignity of state 

Indictments charging maintenance 
of a bawdyhouse against the peace, 
government, and dignity of the state 
were held to charge existing com¬ 
mon-law offense, notwithstanding 

565 


statute relating to prostitution, lewd¬ 
ness, and assignation. 

Md.—Lutz v. State, supra. 

57. TJ.S.—Eleazar v. U. S., C.A.Alas- 
ka, 241 F.2d 385. 

La.—State v. Crucla, 83 So. 641, 146 
La. 333. 

Mo.—State v. Smith, App., 310 S.W.2d 

21 . 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

18 C.J. p 1258 note 23—31 C.J. p 715 
note 7 [a] (2), (3), <5). 

58. Hawaii.—Territory v. Kimbrel, 
31 Hawaii 81. 

59. Tex.—Claiborne v. State, 273 S. 
W. 260, 100 Tex.Cr. 322. 

60. Ga.—Cason v. State, 4 S.E.23 
713, 60 Ga.App. 626. 

6L W.Va.—State v. Jones, 45 S.E. 
$16, 53 W.Va. 613. 



§ 11 DISORDERLY HOUSES 

"common gaming-house,” 62 yet an indictment 
charging accused with keeping a disorderly house 
and alleging acts showing that the house was a gam¬ 
ing house would seem to be sufficient. 63 In such an 
indictment it is not essential to set out what particu¬ 
lar games were carried on in the house by its pa¬ 
trons, 64 or that the games played were games of 
chance. 65 

A common-law indictment for keeping a "com¬ 
mon gaming-house” is not vitiated by concluding 
"against the form of the statute.” 66 Where keeping 
a gaming house is a statutory offense, an indictment 
substantially following the language of the statute is 
sufficient. 67 

Pool rooms. An indictment for keeping a pool 
room must set forth all the essential elements of 
the crime. 68 A complaint charging accused with 
keeping a pool room need not describe the appara¬ 
tus, books, and other devices used in conducting the 
place, 69 nor need it describe the method of selling 
the pools. 70 

d. Letting, Etc., House 

In prosecution for letting or permitting house to be 
used as a disorderly house, an accusation substantially in 
the language of the statute is usually sufficient. 

In prosecution for letting a house to be used as 
a disorderly house, an accusation which substantial¬ 
ly follows the statute is usually sufficient. 71 Some 
authorities hold that an indictment against a person 
who leases a house to be kept as a disorderly house 
must charge him as a keeper of the house, 72 but 
others hold that he may be charged simply as les¬ 
sor 73 An indictment for letting a house for pur¬ 
poses of prostitution must aver that accused was 


27 C.J.S. 

the owner or controller of the property when it was 
let. 74 

Usually it must be alleged that the owner or les¬ 
sor knew the purposes for which the house was to 
be used, 75 or that he let it with the intent that it 
should be used for disorderly purposes. 76 Howev¬ 
er, where a statute provides that it is sufficient to 
show that a building is generally reputed in the 
neighborhood to be a place of assignation for men 
and women, in a prosecution against the owner of 
such building, it is not necessary to allege knowledge 
of such use. 77 

Averments as to lessee. It has been held that the 
indictment should give the name of the lessee, or 
state some reason for not giving it, and aver that 
such lessee accepted the lease. 78 Where the use and 
occupation of the house by the tenant is shown by 
the indictment, an averment in so many words that 
the house was in fact so used and occupied is not 
necessary. 79 

Allowing, permitting, or suffering. Under stat¬ 
utes making it an offense for any person to allow, 
permit, or suffer a house owned or controlled by 
him to be used as a disorderly house, an indictment 
is usually sufficient which substantially follows the 
language of the statute. 80 Guilty knowledge of the 
owner must be alleged in prosecution for knowingly 
permitting a house of prostitution to operate on his 
premises. 81 

e. Frequenting or Living in House 

An indictment for frequenting a disorderly house must 
contain allegations sufficient to charge the particular of¬ 
fense. 

An indictment for frequenting a bawdyhouse must 
expressly allege that the house was a bawdyhouse, 82 


62. Mass.—Commonwealth v. Stahl, 
7 Allen 304. 

Vt—State v. Carrick, 61 A. 35, 78 
Vt. 1. 

18 C.J. p 1258 note 24. 

63. N.J.—State v. W. U. Tel. Co., 80 
A.2d 342, 13 N.J.Super. 172. 

State v. Moore, 68 A. 165, 75 N.J. 
Law 619, appeal dismissed 32 S.Ct. 
519, 223 U.S. 709, 56 L.Ed. 623. 

64. Ark.—Vanderworker v. State, 13 
Ark. 700. 

65. N.C.—State v. Black, 94 N.C. 809. 

69- Ark.—Vanderworker v. State, 13 
Ark. 700. 

67. Ind.—Sowle v. State, 11 Ind. 492. 
18 C.J. p 1258 note 30. 

68. N.Y.—People v. Corbalis, 71 N.E. 
106, 178 N.T. 516. 

69k Mass.—Commonwealth v. Ferry, 
15 2ST.E. 484, 14$ Mass. 203. 


70. Mass.—Commonwealth v. Ferry, 
supra. 

71. Ind.—Graeter v. State, 4 N.E. 
461, 105 Ind. 271. 

18 C.J. p 1259 note 44. 

72. Mo.—State v. Lewis, 5 Mo.App. 
465. 

—People v. Erwin, 4 Den. 129. 

73. in.—People v. Friend, 178 Ill. 
App. 95. 

Md.—Smith v. State, 6 Gill 425. 

18 C.J. p 1259 note 39. 

74. Ky.—Bourlier v. Common¬ 

wealth, 10 Ky.L. 154. 

75. Mo.—State v. Leach, 50 Mo. 535. 
18 C.J. p 1259 note 41. 

76. Tenn.—State v. Wheatley, 4 Lea 
230. 

77. Ohio.—State v. Allen, 6 Ohio S. 
& C.P. 43, 3 Ohio N.P. 201. 

78. Md.—Benesch v. State, 99 A. 
702, 129 Md. 505. 
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Mass.—Commonwealth v. Moore, 11 
Cush. 600. 

79. Ohio.—Crofton v. State, 25 Ohio 
St. 249. 

80. N.M.—Corpus Juris quoted in 
State v. Alston, 212 P. 1031, 1032, 
28 N.M. 379. 

18 C.J. p 1259 note 47. 

Names of persons using 1 premises 
It is unnecessary in an indictment 
charging offense of permitting pros¬ 
titution, lewdness, and assignation to 
be carried on and conducted, drawn 
in the language of the statute, to 
specify the name or names of the 
person or persons permitted so to use 
such premises. 

N.M.'—State v. Alston, 212 P. 1031, 28 
N.M. 379. 

81. Me.—State v. Morin, 136 A 808, 
126 Me. 136. 

82. Pa.—Commonwealth v. Schoen, 
25 Pa.Super. 211. 
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but such an indictment need not allege specific acts 
of prostitution or lewdness by accused. 83 An in¬ 
dictment at common law for frequenting and haunt¬ 
ing houses of ill fame must expressly charge that 
**'the defendant, knowing the house to be a house of 
ill fame, did openly and notoriously haunt and fre¬ 
quent the same” 84 

Opium den. In prosecution for frequenting or be¬ 
ing found in an opium den, an accusation which 
substantially follows the language of the statute is 
sufficient. 85 Unless the statute requires it, it is not 
necessary to allege who is the keeper of the opium 
den, 86 or that accused was knowingly, willingly, or 
wantonly present, 87 nor need the mode of using the 
drug, 85 or the instruments or preparations for smok¬ 
ing 89 be specified or described. Under a statute 
which forbids the resorting to a house, room, or 
apartment kept “to be used as a place of resort,” an 
indictment is fatally defective which attempts to 
charge the offense without the words “a place of 
resort.” 90 Under a statute which makes it unlaw¬ 
ful for any person to frequent an opium den, an 
indictment which charges that accused on or about 
a day named did unlawfully and feloniously enter 
and frequent, etc., is sufficient. 91 

Complaint instead of indictment. In some juris¬ 
dictions offenses in connection with frequenting dis- 
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orderly houses may be charged in a complaint and 
need not be charged in an indictment or informa¬ 
tion. 92 

§ 12 . -Issues, Proof, and Variance 

a. Matters to be proved 

b. Admissibility of evidence under plead¬ 

ings 

c. Variance 

a. Matters to Be Proved 

Allegations essential to the existence of the offense 
must be proved. 

In prosecutions involving disorderly houses, all 
material allegations of the indictment must be 
proved, 93 and on the other hand immaterial alle¬ 
gations need not be proved, 94 nor need anything 
which is not an element of the offense charged be 
proved. 95 The venue of the offense must be 
proved, even where by statute it need not be set out 
in the indictment. 96 

Where the statute disjunctively prescribes several 
acts in a series as constituting the offense, all of 
which are alleged in the indictment, information, or 
complaint, violation of the statute may be proved 
by proof of any one of such acts. 97 Under such a 


83. Iowa.—State v. Rayburn, 153 N. 
W. 59. L.R.A.1915F 640. 

84. Tenn.—Brooks v. State, 2 Yerg. 
482, 4S3. 

85. Mass.—Commonwealth v. Kane, 
53 N.E. 919, 173 Mass. 477. 

86. Mass.—Commonwealth v. Kane, 
supra. 

87. Mass.—Commonwealth v. Kane, 
supra. 

88. Nev.—State v. On Gee How, 15 
Nev. 184. 

89. Mass.—Commonwealth v. Kane, 
53 N.E. 919, 173 Mass. 477. 

90. Nev.—State v. On Gee How, 15 
Nev. 184. 

Resort for smoking 1 opium 

However, it has been held that a 
complaint under St.1895, c 194 § 1, 
need only follow the words of the 
statute in describing the offense and 
the implements and preparations 
found, and the place need not be al¬ 
leged to be a resort for smoking opi¬ 
um. 

Mass.—Commonwealth v. Kan e, 53 N. 
E. 919, 173 Mass. 477. 

91. Or.—State v. Ah Sam, 13 P. 303, 
14 Or. 347. 

18 C.J. p 1260 note 58. 

92. Ind.—Webber v. Harding, 58 N. 
E. 533, 155 Ind. 408. 

Mass.—Commonwealth v. Kane, 53 N. 
E. 919, 173 Mass. 477. 


93. Me.—State v. Morin, 136 A. 808, 
126 Me. 136. 

Mass.—Commonwealth v. Cobh, 120 
Mass. 356. 

18 C.J. p 1260 note 65. 

Keeping bawdyhonse or the like 

(1) The character of the house as 
bawdyhouse or the like. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 IlLApp. 413. 

Okl.—Patterson v. State, 132 P. 693, 
9 OkI.Cr. 564. 

18 C.J. p 1260 note 65 [b] (1). 

(2) That defendant was keeper of 
the house or aided and abetted there¬ 
in. 

Ill.—People v. Levin, supra. 

Ind.—Sullivan v. State, 161 N.E. 265, 
200 Ind. 43. 

Okl.—Patterson v. State, supra. 

18 C.J. p 1260 note 65 [b] (3). 

(3) Knowledge or consent. 

Ga.—Smith v. State, 182 S.E. 816, 52 
Ga.App. 88. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 195 Iowa 988. 

(4) Other matters see 18 C.J. p 
1260 note 65 [bj. 

Permitting house of prostitution 
Guilty knowledge of owner, prose¬ 
cuted for knowingly permitting house 
of prostitution on premises, must be 
proved by state. 

Me.—State v. Morin, 136 A. 808, 126 
Me. 136. 
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Being inmate of bawdyhouse 

Proof to establish charge of being 
inmate of house of ill fame must es¬ 
tablish that house in question is such. 
HI.—People v. True, 235 IlLApp. 349. 

94. U.S.—U. S. v. Bede, C.C.D.C., 24 
F.Cas.No.14,558. 

Ga.—Heard v. State, 39 S.E. 118, 113 
Ga. 444. 

Ind.—Dutton v. State, 28 N.E. 995, 
2 Ind.App. 448. 

18 C.J. p 1261 note 66. 

Matters which need not be proved 
<1) Reputation of frequenters. 
Iowa.—State v. Owen, 219 N.W. 23, 
205 Iowa 1052. 

18 C.J. p 1261 note 66 [al (1). 

(2) Licentious disposition of per¬ 
sons frequenting alleged house of ill 
fame. 

Iowa.—State v. Owen, supra. 

(3) General reputation of house. 
Conn.—State v. Maxwell, 33 Conn. 

259. 

Va.—Wilson v. Commonwealth, 111 S. 

E. 96, 132 Va. 824. 

18 C.J. p 1261 note 66 £aj (3). 

(4) Other matters see 18 C.J. p 1261 
note 66 [a}. 

95. Conn.—State v. Maxwell, 33 
Conn. 259. 

96. Ala.—Sparks v. State, 59 Ala. 
82. 

97. Mass.—Commonwealth v. Martin, 



§§ 12-13 DISORDERLY HOUSES 

statute even if the charges are stated conjunctive¬ 
ly, proof as to one is all that is necessary. 95 

b. Admissibility of Evidence under Pleadings 

Generally, any evidence tending to support matter 
properly pleaded may fee admitted In prosecutions in¬ 
volving disorderly houses. Evidence of particular facts 
may be admitted under a general charge. 

Subject to the general rules regarding the ad¬ 
missibility of evidence in criminal cases, any evi¬ 
dence which fairly tends to support the facts which 
are properly pleaded is admissible in prosecutions in¬ 
volving disorderly houses," and such evidence only. 1 
Under a general charge, evidence of particular facts 
is admissible. 2 So, where in charging accused with 
keeping a disorderly house various acts of disorder 
are set out, evidence of other disorderly acts is ad¬ 
missible. 3 

c. Variance 

In prosecutions involving disorderly houses the proof 
must conform to the material aifegations of the accusa¬ 
tion. 

In prosecutions involving disorderly houses, the 
proof must conform to the material allegations of 
the indictment, or a variance will be presented which 
is generally deemed fatal. 4 A failure to prove un¬ 
necessary descriptive matter, however, does not con¬ 
stitute a variance. 5 Thus, a variance between the 
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allegation and proof of the exact location of the 
house is usually immaterial, 6 although it has been 
held that where an indictment charges accused with 
keeping a disorderly house in a specified town, 7 or 
in a specified lot and block, 8 the charge must be 
proved as laid. So, where an indictment charges 
the keeping of a disorderly house, there is no vari¬ 
ance where the proof shows that only a part of the 
house was kept by accused. 9 Likewise, as time is 
not ordinarily an essential element of the offense a 
variance between the time of the offense as alleged 
and as proved is not fatal. 10 

Under an indictment which charges in the same 
count the various manners in which the house was 
disorderly, proof of any one of the manners men¬ 
tioned is sufficient; 11 but it has been held in such a 
case that a conviction cannot be based solely on 
proof of acts other than those set out in the accu¬ 
sation. 12 

In a jurisdiction where all who participate in a 
crime are principals, proof that accused, charged 
with being keeper of a bawdyhouse, rented his prem¬ 
ises to a woman who conducted the same as a house 
of prostitution was held not to constitute a vari¬ 
ance. 13 

§ 13. Presumptions and Burden of Proof 

The accused is presumed innocent until his guilt Is 


23 NJB.2d 876, 304 Mass. 320—Com¬ 
monwealth v. Kimball, 7 Gray 328. 
Single offense charged 

A complaint, alleging that defend¬ 
ant induced and knowingly permitted 
female to be on defendant’s premises 
for purpose of unlawfully having sex¬ 
ual intercourse, charged a single of¬ 
fense which could be sustained by 
proving that female was induced and 
was knowingly permitted to be on 
the premises for the designated pur¬ 
pose, or by proving that defendant 
knowingly suffered the woman to be 
on the premises for the prescribed 
purpose. 

Mass.—Commonwealth v. Martin, 23 
N.E.2d 876, 304 Mass. 320. 

98. Ga.—Heard v. State, 39 S.E. 118, 
133 Ga. 444. 

Tex.—Claiborne v. State, 273 S.W. 
260, 100 Tex.Cr. 322. 

99. Ark.—State v. Lismore, 126 S.W. 
855, 94 Ark. 211. 

18 C.J. p 1261 note 70. 

2, Colo.—-Walt v. People, 104 P. 89, 
46 Colo. 136. 

18 CJF. p 1261 note 71. 

Pleadings limit proof 
Colo.—Walt v. People^ supra. 

2. Mass.—Commonwealth v. 
ball, 7 Gray 328. 


I N.H.—State v. McGregor, 41 N.H. 407, 
413. 

18 C.J. p 1261 note 72. 

Habitual practices 
Where indictment for keeping a dis¬ 
orderly house charges that defend¬ 
ant permitted illegal practices and 
conduct to be habitually carried on 
in a place of public resort, it is com¬ 
petent to prove specific acts and con¬ 
duct of frequenters of the place. 

N.J.—State v. Engsberg, 110 A. 918, 
94 N.J.Law 464—State v. Littman, 
96 A. 66, 88 N.J.Law 392. 

3. Ind.—Garrison v. State, 14 Ind. 
287. 

4, Ill.—People v. Butler, 208 Ill.App. 
126. 

N.J.—State v. Goodman, 105 A. 10, 92 
N.J.Law 14. 

18 C.J. p 1261 note 73. 

Inm ate not keeper 

There is a fatal variance between 
proof that accused was an inmate of 
a house of prostitution and an in¬ 
formation charging defendant with 
being a keeper of such a house. 

Ill.—People v. Butler, 208 Ill.App. 
126. 

Ho variance shown 
Tex.—Botkin v. State, 165 S.W.2d 
195, 144 Tex.Cr. 612. 
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5. N.H.—State v. Dame, 60 NH. 
479, 49 Am.R. 331. 

6. Mont.—State v. Hendricks, 39 P^ 
93, 15 Mont. 194, 48 Am.S.R. 666. 

18 C.J. p 1261 note 75. 

7. Vt.—State v. Nixon, 18 VL 70* 
46 Am.D. 135. 

8. U.S.—Oligschlager v. Territory 
of Oklahoma, 146 F. 131, 76 C.CL 
A. 557. 

9. Mass.—Commonwealth v. Bul- 
man, 118 Mass. 456, 19 Am.R. 469* 

18 C.J. p 1262 note 78. 

10. Minn.—State v. Dufour, 143 N* 
W. 1126, 123 Minn. 451, 49 L.RJL, 
N.S., 792. 

18 C.J. p 12 62 note 79. 

Within statute of limitations 

The offense can be proved to have- 

been committed at any time within 

the statute of limitations. 

Tex.—Sanders v. State, 156 S.W. 927,. 
70 Tex.Cr. 209. 

11. N.J.—State v. Schlosser, 89 A. 
522, 85 N.J.Law 165, affirmed 91 
A. 1071, 86 N.J.Law 374. 

18 C.J. p 1262 note 80. 

12. N.J.—State v. Goodman, 105 A* 
10, 92 N.J.Law 14—Linden Park 
Blood Horse Ass’n v. State, 27 A 
1091, 55 N.J.Law 557. 

13. TJ.S.—Rosencranz v. U. S., Alas¬ 
ka, 155 F. 38, 83 C.C.A. 634. 


Him- 
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established, and the burden is on the prosecution to prove 
every material element of the offense. 

The general rule of criminal law that every per¬ 
son is presumed innocent until his guilt is established 
applies to offenses in connection with disorderly 
houses. 14 The proprietor of a house is presumed 
to know what goes on therein, 15 if it is a continu¬ 
ing practice, 16 and the reputation of a woman as a 
prostitute once being established will be presumed 
to continue. 17 

The presumption that a crime committed by a wife 
is the result of coercion has been held not to apply 
in a prosecution for keeping a disorderly house, 18 
but assuming it to exist, the presumption is slight 
and easily rebutted. 19 

Burden of proof . The burden is on the prosecu¬ 
tion to prove every material element of the offense. 20 
Thus, the burden is on the state to show that the 
place where the disorderly house was kept was with¬ 
in the jurisdiction of the court; 21 that the house 
was a disorderly house or particular kind of dis¬ 
orderly house, 22 that accused was the keeper there¬ 
of, 23 and, where knowledge is an element of the 
offense, that he had knowledge of the improper 
practices in his establishment. 24 Under a statute 
prohibiting the keeping of such a house by an “own¬ 
er, lessee or tenant,” the burden is on the prosecu- 
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tion to show that accused was the “owner, lessee or 
tenant of the house.” 25 

In a prosecution for keeping a bawdyhouse it has 
been held that it is incumbent on the prosecution to 
establish indiscriminate acts of sexual intercourse 
and the commission of such acts for pay or hire. 25 * 5 

However, in such prosecution it has also been held 
that the prosecution is not bound to show particu¬ 
lar acts of prostitution or lewdness. 26 

§ 14(1). Admissibility of Evidence 

The character of the proof In prosecutions Involving 
disorderly houses depends on the nature of the offense 
charged. 

In prosecutions involving disorderly houses or 
particular kinds of disorderly houses, the charac¬ 
ter and admissibility of the proof necessarily de¬ 
pends on the nature of the offense or nuisance 
charged in the indictment. 27 To be admissible for 
or against accused the evidence must be of proba¬ 
tive value, 28 and must not be so remote as to be im¬ 
material. 29 Irrelevant 30 and immaterial 31 evidence 
is not admissible, and, likewise, hearsay evidence is 
generally inadmissible. 22 

Circumstantial evidence . In the nature of things, 
the evidence must be largely circumstantial, and 


14. Mass.—Commonwealth v. Cobb, 
120 Mass. 356. 

Tex.—Bass v. State, Cr., 66 S.W. 
558. 

15. Tex.—Cunningham v. State, 166 
S.W. 519, 73 Tex.Cr, 565. 

18 C.J. p 1262 note 86. 

16. Va.—Pope v. Commonwealth, 
109 S.E. 429, 131 Va. 776. 

17. Mich.—People v. Russell, 67 N. 
W. 1099, 110 Mich. 46. 

18. Iowa.—State v. Gill, 129 N.W. 
821, 150 Iowa 210. 

18 C.J. p 1262 note 88—30 C.J. p 793 
note 56. 

19. Mo.—State v. Hoelcher, 143 S. 
W. S50, 163 Mo.App. 352. 

20. Pla.—Campbell v. State, 6 So.2d 
828, 149 Fla. 701. 

Ill.—People v. Lackaye, 109 N.E.2d 
390, 348 Ill.App. 542, affirmed 116 
N.E.2d 359, 1 I11.2d 618. 

N.C.—State v. Boyd, 95 S.E. 161, 175 
N.C. 791. 

Tex.—Williamson v. State, 244 S.W. 

2d 202, 156 Tex.Cr. 520. 

18 C.J. p 1262 note 91. 

23- W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

22. Fla.—Campbell v. State, 6 So.2d 
828, 149 Fla. 701. 

N.C.—State v. Boyd, 95 S.E. 161, 
175 N.C. 791. 

18 C.J. p 1262 note 93. 


23. Fla.—Campbell v. State, 6 So.2d 
828, 149 Fla. 701. 

Ill.—People v. Lackaye, 109 N.E.2d 
390, 348 Ill-App. 542, affirmed 116 
N.E.2d 359, 1 H1.2d 618. 

Okl.—Patterson v. State, 132 P. 693, 
9 Okl.Cr. 564. 

18 C.J. p 1262 note 94. 

24. N.C.—State v. Boyd, 95 S.E. 161, 
175 N.C. 791. 

Va.—Bennett v. Commonwealth, 28 S. 
E.2d 13, 182 Va. 7—Pope v. Com¬ 
monwealth, 109 S.E. 429, 131 Va. 
776. 

25. Tex.—Bass v. State, Or., 66 S. 
W, 558. 

25.5 Tex.—Williamson v. State, 244 
S.W.2d 202, 156 Tex.Cr. 520. 

26. Okl.—Patterson v. State, 132 P. 
693, 9 Okl.Cr. 564. 

27. Mass.—Commonwealth v. Mar¬ 
tin, 23 N.E.2d 876, 304 Mass. 320. 

N,J.—State v. Littman, 96 A. 66, 88 
N.J.Law 392. 

Statutory compared with common- 
law offense 

In prosecution under statute for 
maintaining nuisance by keeping a 
tenement used for prostitution, as¬ 
signation, and lewdness, exclusion 
of evidence that defendant's prem¬ 
ises were “well kept up” and that 
occupants of other apartments in 
the same house with defendant were 
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not annoyed and heard nothing to 
indicate any improper conduct in 
defendant's apartment was not re¬ 
versible error, since defendant was 
not charged with maintaining a 
nuisance at common law. 

Mass.—Commonwealth v. Martin, 23 
N.E.2d 876, 304 Mass. 320. 

28. Mass.—Commonwealth v. Mar¬ 
tin, supra. 

29. Tex.—Frazier v. State, 81 S.W. 
532, 47 Tex.Cr. 24. 

18 C.J. P 1262 note 2. 

30. N.Y.—People v. Shenk, 168 N. 
Y.S. 886, 181 App.Div. 753, 66 N. 
Y.Cr. 235, affirmed 127 N.E, 918, 
228 N.Y. 574. 

18 C.J. p 1262 note 4. 

Absence of defendant 
Proof of raid on disorderly house 
after last visit of defendant, who 
was not present at time, was inad¬ 
missible. 

N.Y.—People v. Shepherd, 242 N.Y.S. 
178, 229 App.Div. 79Q. 

3L Iowa.—State v. Larson, 203 N. 

W. 20, 199 Iowa 1209. 

18 C.J. p 1263 note 5. 

32. NUT.—State v. Sweet, 7$ A. 1054, 
81 N-J.Law 250. 

18 C.J. p 1263 note 6. 
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hence circumstantial evidence of the facts sought to 
be proved is admissible. 33 

Negative testimony. In a prosecution for main¬ 
taining a disorderly house, testimony of witnesses 
that they had not seen evidence that accused's house 
was being run for immoral purposes, or that forni¬ 
cation or drinking was carried on there, is inad¬ 
missible. 34 

Place. The place where a disorderly house was 
kept need not be shown by direct evidence. 30 

Time coi'ercd by the evidence. Subject to the 
rule that the evidence must not refer to a time so 
remote as to render the evidence immaterial, evi¬ 
dence is admissible as to facts existing or occurring 
not only during the period specified in the indict¬ 
ment, 36 but also at a time prior thereto, 37 if such 
proof is confined to the time within the period of 
limitation and is not within the time of a previous 
conviction or acquittal. 38 It has also been held that 
evidence of acts tending to show the character of 
the house are admissible, even though occurring 
subsequent to the time covered by the indictment, 
if they happened before the finding thereof. 39 


That witness cannot fix the time of an occur¬ 
rence to which he testifies does not render his evi¬ 
dence incompetent where he testifies to facts which 
tend to place the occurrence within the time laid 
in the indictment. 40 

§ 14(2). - Keeping House 

Any fact tending to connect the accused with keep¬ 
ing a disorderly house or particular kind of disorderly 
house, or tending to show accused as not concerned in 
the keeping of such a house, is usually admissible. 

Any facts tending to connect accused with the 
keeping of a disorderly house or a particular kind 
of disorderly house are usually admissible in evi¬ 
dence. 41 Likewise, evidence of any fact tending to 
show that accused was not concerned in keeping 
the house is admissible. 42 

Management or control of house . Either circum¬ 
stantial or direct evidence is admissible to show de¬ 
fendant's management or control of the house. 45 
Where defendant is charged as keeper, acts done 
by him outside and away from the house in further¬ 
ance of the management or conducting of it are ad¬ 
missible. 44 


33. Mo.—Corpus Juris cited In State 
v. Hesselmeyer, 123 S.W.2d 90. 95, 
343 Mo. T97. 

X.D.—Corpus Juris Secundum cited 
in State v. Simpson, 49 N.W.2d 777, 
789, 795, 78 N.D. 360. 

18 C.J. p 1263 note 8. 

34. Ill.—People v. Smith, 185 Ill. 
App. 286. 

35. W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

36. Mass.—Commonwealth v. Hill, 
14 N.E. 124, 145 Mass. 305. 

Tex.—Novy v. State, 138 S.W. 139, 
62 Tex.Cr. 492. 

Continuing offense charged 
In prosecution for keeping disor¬ 
derly resort, testimony concerning 
specific alleged occurrences showing 
character of accused's hotel was not 
inadmissible as being too remote in 
time, where offense charged con¬ 
sisted of a continuing course of con¬ 
duct. 

Minn.—State v. Sauer, 15 N.W.2d 17, 
217 Minn. 591. 

37. Tex.—Cunningham v. State, 166 
S.W. 519, 73 Tex.Cr. 565. 

IS C.J. p 1264 note 30. 

Before enactment of statute 
Where the prosecution was under 
a statute for keeping a house of ill 
fame, it was held that the state 
might prove that lewd and dissolute 
persons resorted to the house for 
the purpose of prostitution for some 
time before the statute took ef¬ 


fect, where the evidence was of¬ 
fered in connection with other evi¬ 
dence covering the time after the 
statute took effect, as it tended to 
show the character of the house, and 
the purpose for which it was kept, 
during the latter time. 

Conn.—Cad well v. State, 17 Conn. 
467. 

Bate not alleged 

In prosecution for keeping a bawdy- 
house, testimony of a witness to an 
act of sexual intercourse at the 
house on a date not alleged in the 
information was admissible to prove 
the character of the house as a 
bawdy-house. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646. 

38. U.S.—-XL S. v. McCormick, D.C., 
26 F.Cas.No.15,661, 4 Cranch C.C. 
104. 

39. N.Y.—People v. Jones, 88 N.E. 
1127, 195 N.Y. 547. 

Tex.—Brady v. State, Cr., 57 S.W. 
647. 

18 C.J. p 1264 note 32. 

40. D.C.—Graul v. U. S., 47 App. 
D.C. 543. 

41. N.J.—State v. Lyons, 122 A. 
758, 99 N.J.Law 301, 1 N.J.Misc. 
15. 

18 C.J. p 1264 note 33. 

Evidence seized in raid 
Bill with receipted statement at¬ 
tached, made out to defendant, for 
erection of iron window guards and 


reenforcement of doors by the use 
of iron, seized in raid is admissible 
in prosecution for keeping disorderly 
house, as a showing or tending to 
show that defendant participated in 
the conduct of the place. 

N.J.—State v. Lyons, supra. 

Reputation of house is not admis¬ 
sible to show a particular person is 
keeper of the house. 

Tex.—Allen v. State, 15 Tex.App. 320. 

42. U.S.—Rosencranz v. U. S., Alas¬ 
ka, 155 P. 38, 83 C.C.A. 634. 

IS C.J. p 1265 note 35. 

Evidence inadmissible 

(1) Evidence that accused was. as 
partner, only to manage the bar¬ 
room, was held inadmissible in a 
prosecution for running a disorderly 
house, for he was guilty if the re¬ 
sort was run as such, regardless of 
arrangement between the partners. 
N.J.—State v. Harrington, 94 A. 623, 

87 N.J.Law 713. 

(2) Where it was shown that de¬ 
fendant's wife was the owner of the 
premises, the fact that the records 
showed that accused had no interest 
in the property was immaterial. 

Tex.—Key v. State, 160 S.W. 354, 

71 Tex.Cr. 485. 

43. Mass.—Commonwealth v. La 
Pointe, 117 N.E. 345, 228 Mass. 
266. 

18 C.J. p 1265 note 38. 

44. Wis.—Sullivan v. State, 44 N. 
W. 647, 75 Wis. 650. 

18 C.J. p 1265 note 39. 
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DISORDERLY HOUSES §§ 14(3)-14(4) 


§ 14(3). --Knowledge of Character 

of House 

Evidence of any fact legitimately tending to show 
knowledge of the character of the house is admissible. 

As may be seen infra § 15, where it is material to 
show accused’s knowledge of the character of the 
house, such knowledge may be shown either by di¬ 
rect or circumstantial evidence. Evidence of any 
fact which legitimately tends to show such knowl¬ 
edge is usually admissible. 45 

On the issue of knowledge, evidence of instruc¬ 
tions by accused to his servants as to reporting dis¬ 
order is inadmissible on behalf of accused. 46 

§ 14(4).-Disorderly Character of 

House 

a. In general 

b. Reputation of house 

c. Bawdyhouse or the like 

a. In General 

Ordinarily, evidence of any fact which tends to show 
the house to be disorderly is admissible. 

Ordinarily, evidence of any facts which tend to 


show that the house was disorderly either by reason 
of the end or purpose for which it was kept or be¬ 
cause of the manner in which it was kept is ad¬ 
missible. 47 The evidence may be either direct or 
circumstantial. 48 So, evidence of particular acts 
of misbehavior or disorder on the premises 49 or out¬ 
side the house, 50 provided they do not occur at too 
great a distance from it, 51 is admissible. Evidence 
showing the bad reputation of inmates of a house 51 - 5 
and of those who regularly frequent the house 51 - 10 
has been held admissible to show that a house is dis¬ 
orderly. Also admissible for his purpose is evi¬ 
dence that defendant secreted in his house a person 
whom an officer of the law was seeking. 52 

On the issue of use of the premises evidence of 
instructions by accused to his servants as to re¬ 
porting disorder is inadmissible on behalf of ac¬ 
cused. 53 

Effect of the disorder . Since, as may be seen 
supra § 4 (2), the keeping of a disorderly house is 
punishable because of the injury to the public, it is, 
of course, proper for the prosecution to show the ef¬ 
fect of the place on the peace, good order, and mor¬ 
als of the community. 54 It has been held improp- 


45. D.C.—Graul v. U. S., 47 App.D. 
C. 543. 

IS C.J. p 1265 note 37. 

Evidence held admissible 

(1) That female inmates were 
prostitutes in another house of ill 
fame conducted by accused some 
time prior. 

D.C.—Graul v. U. S. f supra. 

(2) Testimony that woman and 
man who had been occupying room 
at accused's hotel for several weeks 
pleaded guilty to vagrancy charge 
as tending to show that woman was 
there plying vocation of prostitute 
with accused’s consent, in view of 
inclusion of common prostitutes and 
their male associates in statutory 
definition of vagrants. 

Tex.—Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460. 

(3) Other evidence see 18 C.J. p 
1265 note 37 tab 

negligence of accused may be ev¬ 
idential of the fact of knowledge. 
X.J.—State v. Mausert, 89 A. 1011, 
85 X.J.Law 498. 

46. N.Y.—People v. Shenk, 168 X. 
Y.S. 886, 888, 181 App.Div. 753, 
36 X.Y.Cr. 235, affirmed 127 X.E. 
918, 228 X.Y. 574. 

Season for rule 

“If the defendants had been al¬ 
lowed to show any instruction to 
the servants to report to the defend¬ 
ants any improper use, with the 
finding upon abundant evidence that 
the apartments were improperly 
used, such evidence would have 


shown the probability of such in¬ 
formation having been conveyed to 
the defendants, which would harm 
the defendants, rather than help 
them.” 

X.Y.—People v. Shenk, supra. 

47. Fla.—Powell v. State, 23 So.2d 
727, 156 Fla. 563. 

X.J.—State v. Berman, 199 A. 776, 
120 N.J.Law 381. 

Pa.—Commonwealth v. Frangos, 43 
A.2d 627, 158 Pa.Super. 77—Com¬ 
monwealth v. Dolan, 38 A.2d 497, 
155 Pa.Super. 453. 

18 C.J. p 1265 note 41. 

| Supporting evidence 

In prosecution for keeping a dis¬ 
orderly house, testimony of a girl 
who had gone to defendant’s hotel 
for illicit purposes, but did not re¬ 
member defendant or connect him 
with being in control of the prem¬ 
ises, was properly admitted as cu¬ 
mulative evidence supporting proof 
already in the case concerning the 
character of the hotel, even though 
standing alone it would not have 
proved the charge of the indictment; 
X.J.—State v. Berman, 199 A- 776,! 
120 N.J.Law 381. 

48. Okl.—Dake v. State, 218 P. 899,! 
25 Okl.Cr. 39. 

18 C.J. p 1265 note 42. 
location of house 

Evidence that the house was in; 
the “reservation district” is admissi- ! 
ble. ! 

Tex.—Speers v. State, 190 S.W. 164, 
80 Tex.Cr. 421. I 
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49. X.Y.—People v. Jones, 88 X.E. 
1127, 195 X.Y. 547. 

Pa.—Commonwealth v. Frangos, 

Quar.Sess., 49 Lanc.Rev. 230, af¬ 
firmed 43 A.2d 627, 158 Fa.Super. 
77. 

18 C.J. p 1266 note 43. 

50. Ala.—Price v. State, 11 So. 128, 
96 Ala. 1. 

Fla.—Powell v. State, 23 So.2d 727, 
156 Fla. 563. 

18 C.J. p 1266 note 44. 

51. Fla.—Powell v. State, supra. 
Mass.—Commonwealth v. Davenport, 

2 Allen 299. 

W.Va.—State v. McGahan, 37 S.EL 
573, 48 W.Va. 438. 

IS C.J. p 1266 note 45. 

51.5 Ga.—PIrkle v. State, 22 S.E.2d 
104, 68 Ga.App. 52. 

Admissibility of evidence of charac¬ 
ter and reputation of inmates and 
frequenters of bawdyhouse or the 
like see infra subdivision c (b) of 
this section. 

51.10 Ga.—Pirkle v. State, supra. 

52. Ga.—Mahalovitch v. State, 54 
Ga. 217. 

53. N.Y.—People v. Shenk, 168 X.Y. 
S. 886, 181 App.Div. 753, 36 X.Y. 
Cr. 235, affirmed 127 X.E. 918, 228 
X.Y. 574. 

54. Ky.—Walker v. Commonwealth, 
79 S.W. 191, 117 Ky. 727, 25 Ky.L. 
1729. 

18 C.J. p 1267 note 57. 

Crowds in front 

In prosecution for maintaining a 



§ 14(4) DISORDERLY HOUSES 

er, however, for the prosecution to ask a witness 
whether the house was not a matter of general com¬ 
plaint by the neighbors, as disturbing them. 55 

Gaming house . Usually evidence of any facts 
which tend to show that the house was a gaming 
house is admissible. 56 Thus, acts of betting and 
gaming by the inmates and frequenters. 57 and what 
was said at the time in connection with those acts, 
are admissible to establish the character of the 
house, 58 irrespective of whether defendant was 
present or not 56 

Theater . Ordinarily, evidence of any facts which 
tend to show that a theater was conducted in a dis¬ 
orderly manner is admissible. 60 While defendant is 
entitled to show by competent evidence that he is 
not guilty of the crime charged, it has been held that 
evidence that defendant had been granted a license 
to conduct theatrical entertainments, 61 that the plays 
seen at his theater are played at other theaters, 62 
that he had repeatedly discharged disreputable em- 
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plovees on having notice of their character,or 
evidence of the rules and regulations posted in the 
house, 64 is inadmissible. 

b. Reputation of House 

Some, but not other, authorities hold, sometimes by 
reason of statute, that evidence of general reputation of 
the house is admissible to show its character as a dis¬ 
orderly house or bawdyhouse. 

Since evidence as to the reputation of the house is 
hearsay, 65 some authorities hold, apart from stat¬ 
ute, that in a prosecution for keeping a disorderly 
house, such evidence is not admissible to show the 
disorderly character of the house, 66 where the spe¬ 
cific acts of disorder relied on are set out in the in¬ 
dictment and are capable of proof by direct evi¬ 
dence. 67 

On the other hand, very many authorities hold 
such evidence admissible, 68 at least where the prose¬ 
cution is for keeping a bawdyhouse, house of ill 
fame, or the like, 69 if, in some cases, there is other 


disorderly house, testimony as to 
crowds in front of defendant's place 
of business was admissible where 
evidence showed that disorderly con¬ 
gregation of people inside such 
place caused those on the outside to 
congregate. 

Ga.—Pirkle v. State, 22 S.E.2d 104, 
68 Ga.App. 52. 

55. Pa.—Commonwealth v. Stew¬ 
art, 1 Serg. & R. 342. 

18 C.J. p 1267 note 58. 

58. N.J.—Bindemagle v. State, 37 
A. 610, 60 N.J.Law 307, affirmed 
38 A. 973, 39 A. 360, 41 A. 107, 
61 N.J.Law 259. 

Evidence of keeping faro hank 
therein may be given. 

U.S.—U. S. v. Milburn, D.C., 26 F. 
Cas.No.15,767, 4 Craneh C.C. 719. 

57. N.J.—Bindemagle v. State, 37 
A. 619, 60 N.J.Law 307, affirmed 
38 A. 973, 39 A. 360, 41 A. 109, 
61 N.J.Law 259. 

58. N.J.—Bindemagle v. State, su¬ 
pra. 

59. N.J.—Bindemagle v. State, su¬ 
pra. 

60. N.Y.—Berry v. People, 1 N.Y. 
Cr. 57. 

61. N.Y.—Berry v. People, 1 N.Y. 
Cr. 43, affirmed 1 N.Y.Cr. 57. 

62. N.Y.—Berry v. People, supra. 

63. Tex.—Johnson v. State, Cr., 21 
S.W. 929. 

64. N.Y.—Berry v. People, 1 N.Y. 
Cr. 57. 

6& Bet—State v. Still, 133 A. 788, 
3 W.W.Harr. 191. 

66. Ya.—Wilson v. Commonwealth, 
1U S.E. 96, 132 Va. 824. 

13 CUT. p 1363 note 47. 


67. Del.—State v. Still, 133 A. 788, 
3 W.W.Harr. 191. 

Varying rules discussed 

Del.—Corpus Juris cited in State v. 
Still, 133 A. 788, 789, 3 W.W.Harr. 
191. 

Rule of necessity inapplicable 

Del.—State v. Still, 133 A. 788, 3 W. 
W.Harr. 191. 

68. Ark.—City of Batesville v. 
Smythe, 211 S.W. 140, 138 Ark. 
276. 

Cal.—Pinkston v. Lieb, 119 P.2d 1010, 
48 C.A2d 352. 

Ga.—Frazier v. State, 91 S.E.2d 85, 
93 Ga.App. 204—Pirkle v. State, 
22 S.E.2d 104, 68 Ga.App. 52— 

Wilkes v. State, 99 S.E. 390, 23 
Ga.App. 727. 

Ky.—Adams v. Commonwealth, 231 
S.W.2d 55, 313 Ky. 29S—Marshall 
v. City of Newport, 255 S.W. 259, 
200 Ky. 663. 

Minn.—State v. Holmes, 24 N.W.2d 
710, 222 Minn. 405—State v. Riebe, 
218 N.W. 557, 174 Minn. 603. 

N.Y.—People v. Webb, 26 N.Y.S.2d 
386. 

N.C.—State v. Herndon, 25 S,E.2d 
611, 223 N.C. 208, certiorari denied 
Herndon v. State of North Caro¬ 
lina, 64 S.Ct. 67, 320 U.S. 759, 88 
L.Ed. 452. 

Okl.—Lake v. State, 218 P. 899, 25 
Okl.Cr. 39. 

Pa.—Commonwealth v. Mueller, 34 A. 
2d 321, 153 Pa.Super. 524—Com¬ 
monwealth v. Visotsky, 195 A. 148, 
129 Pa.Super. 86. 

Tex.—Bennett v. State, 239 S.W. 951, 
91 Tex.Cr. 422—Cross v. State, 213 
S.W. 638, 85 Tex.Cr. 430. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

18 C.J. p 1266 note 48. 
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Weight of authority 

Ga.—Martin v. State, 10 S.E.2d 254, 
62 Ga.App. 902. 

69. Cal.—Pinkston v. Lieb, 119 P.2d 
1010, 48 C.A.2d 352. 

Conn.—State v. Gaetano, 114 A. 82, 
96 Conn. 306. 

Fla.—Campbell v. State, 6 So.2d 828, 
149 Fla. 701—Atkinson v. Powl- 
edge, 167 So. 4, 123 Fla. 389. 

Ga.—Frazier v. State, 91 S.E.2d 85, 
93 Ga.App. 204—Hatem v. State, 
13 S.E.2d 35, 64 Ga.App. 287—Mar¬ 
tin v. State, 10 S.E. 2d 254, 62 Ga 
App. 902. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217. 

Ky.—Marshall v. City of Newport, 
255 S.W. 259, 200 Ky. 663. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743—People v. Tomczak, 
231 N.W. 63, 250 Mich. 679. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

Corpus Juris Secundum cited in 
State v. Smith, App., 310 S.W.2d 
21, 22—State v. Bennett, App., 118 
S.W. 2d 1042. 

Okl.—Bates v. State, 277 P. 676, 43 
OkLCr. 195. 

Pa.—Commonwealth v. Dolan, 38 A 
2d 497, 155 Pa.Super. 453—Com¬ 
monwealth v. Mueller, 34 A.2d 321, 
153 Pa.Super. 524—Commonwealth 
v. Visotsky, 195 A. 148, 129 Pa- 
Super. 86—Commonwealth v. New- 
hart, 97 Pa.Super. 216. 

Tex.—Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 182. 

Utah.—State v. Davie, 240 P.2d 263, 
121 Utah 184. 

18 C.J. p 1266 note 48—22 C.J. p 478 
note 56. 

Reputation of inmates and fre¬ 
quenters see subdivision c (b) this 
section. 
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evidence tending to show that the house was a house 
of ill fame . 70 

Evidence of reputation of the house is admissible 
in some jurisdictions by reason of statutory provi¬ 
sion,"* a nd such evidence is clearly admissible un¬ 
der a statute punishing the keeping of a house re¬ 
puted to be a bawdyhouse or house of ill fame. 72 
Some authorities hold that statutes punishing the 
keeping of a house of “ill-fame” make the reputation 
of the house an element of the offense, and evidence 
thereof admissible; 73 but this view is rejected in 
some jurisdictions, it being held therein that the 
term “house of ill fame” is descriptive merely of 
the character of the house and does not refer to its 
repute, and that the rule against admitting hearsay 
evidence is not thereby changed. 74 

In any case, the reputation of the house involved 
may not be established by proof of a specific act 74 - 5 

Tim c of reputation . Evidence of the reputation 
of the house before the day alleged in the indict¬ 
ment or information has been held admissible, 75 


DISORDERLY HOUSES § 14(4) 

but not of its reputation subsequently, 7 * Evidence 
of the reputation of the house, even where it is ad¬ 
missible to establish the character of the house, must 
apply to its reputation during the time when de¬ 
fendant had control thereof. 77 

c. Bawdyhouse or the Like 

(a) In general 

(b) Character and reputation of inmates 

and frequenters 

(c) Character and reputation of accused 

(d) Conduct and conversations of in¬ 

mates and frequenters 

(a) In General 

Competent evidence of any fact tending to show that 
the house was or was not a bawdyhouse, or the like, is 
admissible. 

Competent evidence of any facts tending to show 
that the house was disorderly by reason of its be¬ 
ing a bawdyhouse or house of ill fame is admis¬ 
sible. 78 On the other hand, accused may show any 


70. U.S.—Anzine v. U. S., Cal., 260 
F. 827, 171 C.C.A. 553. 

Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

As exception to hearsay role 
U.S.—Anzine v. U. S., Cal., 260 F. 827, 
171 C.C.A. 553. 

Stated as better role 

U.S.—Anzine v. U. S. f supra. 

71. U.S.—Paulino v. Government of 
Guam, IXC.Guam, 145 F.Supp. 549. 

N.C.—State v. Wagoner, 176 S.E. 566, 
207 N.C. 306—State v. Hildebran, 
161 S.E. 488, 201 N.C. 780. 

N.D.—State v. Farrier, 240 N.W. 872, 
61 N.D. 694. 

Pa.—Commonwealth v. Newhart, 97 
Pa.Super. 216. 

S.D.—State v. Tubbs, 221 N.W. 253, 
53 S.D. 529. 

Va.—Wilson v. Commonwealth, 111 
S.E. 96, 132 Va. 824. 

W.Va.—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74—State v. Burke, 42 
S.E.2d 544, 130 W.Va. 64. 

18 C.J. p 1267 note 49. 

Basis of reputation 

(1) Witness testifying as to repu¬ 
tation may take into account what 
others have said and what he has 
heard if his conclusion is based on 
what the people generally say. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

(2) A conviction for keeping a 
bawdyhouse will not be reversed be¬ 
cause a policeman testified as to the 
bad reputation of the house based on 
letters which he had received, and 
from the report of officers on the 
beat, but without naming the per¬ 
sons from whom he received the in¬ 
formation. 


Pa.—Commonwealth v. Fox, 70 Pa- 
Super. 120. 

Reputation in connection with of¬ 
fense charged 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86, 

Reputation means “general” repu¬ 
tation 

Pa.—Commonwealth v. Visotsky, su¬ 
pra. 

72. Conn.—Morse v. Brown, 78 A. 
430, 83 Conn. 550—State v. Mor¬ 
gan, 40 Conn. 44. 

73. Conn.—State v. Main, 31 Conn. 
572—Cadwell v. State, 17 Conn. 
467. 

Fla.—Campbell v. State, 6 So.2d 828, 
149 Fla. 701—Atkinson v. Powledge, 
167 So. 4, 123 Fla. 389. 

74. Ill.—Parker v. People, 94 Ill. 
App. 648. 

Vt.—State v. Guyer, 100 A. 113, 91 
Vt. 290—State v. Plant, 32 A. 237, 
67 Vt. 454, 48 Am.S.R. 821. 

74.5 N.Y.—People v. Webb, 26 N.Y. 
S.2d 386. 

75. S.D.—State v. Tubbs, 221 N.W. 
253, 53 SJ>. 529. 

18 C.J. p 1267 note 53. 

Reputation for long period including 
present 

In prosecution for keeping disor¬ 
derly resort, testimony as to general 
reputation of defendant's hotel for a 
long period of time, including the 
present, was not inadmissible as be¬ 
ing too remote in time from date 
charged in information. 

Minn.—State v. Sauer, 15 N.W.2d 17, 
217 Minn. 591. 

76. Tex.—Brady v. State. Cr., 57 S. 
W. 647. 
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77. Tex.—Sara v. State, 3 S.W. 339, 
22 Tex.App. $39. 

18 C.J. p 1267 note 55. 

78. U.S.—Anzine v. U. S., CaL, 260 
F. 827, 171 C.CA. 553. 

D.C.—Graul v. U. S., 47 App.D.C. 543. 
Iowa.—State v. Mauch, 17 N.W-2d 
536, 236 Iowa 217. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

Minn.—State v. Holmes, 24 N.W.2d 
710, 222 Minn. 405. 

Mo.—Corpus Juris cited in State v. 
Hesselmeyer, 123 S.W.2d 90. 96, 
343 Mo. 797. 

Pa.—Commonwealth v. Butler, 82 Pa. 
Super. 390. 

Tex.—Bryant v. State, Cr., 293 S.W.2d 
646. 

IS Q J. p 1267 note 59. 

Evidence held admissible 

(1) In prosecution for being the 
keeper of house of prostitution, tes¬ 
timony of police officers as to what 
occurred between them and girls in 
bedrooms out of presence of de¬ 
fendant was admissible to show 
character of premises. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

(2) Evidence of what occurred in 
the rooms of the said house to which 
all persons who called were admit¬ 
ted, that lewd women resorted to 
the house, and that the women were 
guilty of indecent solicitation in said 
public rooms, is admissible for pur¬ 
pose of showing character of the 
house. 

Pa.—Commonwealth v. Butler, 82 Pa. 
Super. 390. 

(3) Single act of fornication com¬ 
mitted in the house with the con- 
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fact tending to prove that the house was not a 
bawdyhouse or house of ill fame. 79 

Keeping such a house being continuous in its na¬ 
ture, evidence showing its character shortly before 
and after the date charged is admissible to show its 
character on such date. 80 

Frequenting by men . The fact that men frequent¬ 
ed the place at all hours of the day and night, 81 and 
evidence of their number, their purpose in going, 
and what they did there, 82 is admissible on a trial 
for keeping a bawdyhouse. So, evidence that the 
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place was resorted to by lewd persons for purpose of 
prostitution is admissible as tending to prove its 
real character. 83 

I 

(b) Character and Reputation of Inmates and 
Frequenters 

Evidence of the character and general reputation of 
the inmates and frequenters of the house is admissible to 
prove the character of the house as a bawdyhouse. 

In a prosecution for keeping a bawdyhouse or the 
like, evidence of the character of its inmates and 
frequenters, 84 and of their general reputation , 1 ^ is 


sent of the proprietor, and all of the , 
circumstances under which it was J 
committed, coupled with the manner 
of conducting the place and the rep¬ 
utation of it and its frequenters, are 
competent evidence for the considera¬ 
tion of the jury. 

Pa.—Commonwealth v. Hay, 80 Pa. 
Super. 503. 

(4) Testimony that alleged prosti¬ 
tute had lived in accused’s hotel for 
Bix or seven months was admissible 
in light of entire record. 

Tex.—Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 182. 

(5) Evidence as to lewd conduct 
-of defendant, and that she and others 
were seen drunk at house in ques¬ 
tion. 

Tex.—Claiborne v. State, 273 S.W. 
260, 100 Tex.Cr. 322. 

(6) In prosecution for keeping 
house of ill fame, evidence of finding 
narcotics, punchboards, liquor, and 
glasses was admissible, as constitut¬ 
ing badges of a bawdyhouse. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217. 

(7) Other evidence. 

Iowa.—State v. Mauch, supra. 

18 C.J. p 1267 note 59 [a]. 

Arrangement with taxicab driver 
That a taxicab driver had an ar¬ 
rangement with accused for a per¬ 
centage of receipts from men brought 
to the house by the driver is admis¬ 
sible, and this even though the driv¬ 
er was unable to fix the time when 
the arrangement was made. 

D.C.—Graul v. U. S. t 47 App.D.C. 543. 

79. Evidence held admissible 

Defendant can show by any per¬ 
son cognizant of the facts that 
people had not frequented the house 
for immoral purposes at or about the 
time made by the state’s proof. 

Tex.—Thompson v. State, 134 S.W. 

350, 61 Tex.Cr. 250. 

Evidence held inadmissible 
Evidence that a man and woman 
arrested in the house under suspi¬ 
cious circumstances were dis¬ 
charged the next day is inadmissible 
to show that the house was not a 
bawdyhouse. 

Iowa.—State v. Levich, 156 N.W. 824, 
174 Iowa 688, 


80. Ala.— Corpus Juris Secundum 
cited in Jackson v. State. 14 So.2d 
593, 595, 31 Ala.App. 212, certiorari 
denied 14 So.2d 596, 244 Ala. 631. 

III.—People v. Levin, 11 N.E.2d 224. 
292 Ill.App. 413. 

Minn.—State v. Rogers, 177 X. TV. 

358, 145 Minn. 303. 

Prior visits 

In prosecution for being keeper of 
house of prostitution, testimony of 
police officers regarding occurrences 
between officers and girls and be¬ 
tween officers and defendant in 
premises on occasion of officers’ 
prior visit approximately six months 
before defendant's arrest was com¬ 
petent to show not only character 
of house but defendant’s identity and 
connection therewith. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

Testimony as to act of sexual in¬ 
tercourse on date not alleged in in¬ 
formation was admissible. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646. 

81. N.Y.—People v. Pasquale, 100 
N.E. 413, 206 N.Y. 598, 28 N.Y.Cr. 
323. 

18 C.J. p 1268 note 61. 

82. S.D.—State v. Cambron, 105 N. 
W. 241, 20 S.D. 282. 

18 C.J. p 126S note 62. 

83. Conn.—State v. Gaetano, 114 A. 
82, 96 Conn. 306. 

Men seeking women 

The fact that late at night the 
next door neighbor was called to 
door by men and boys asking for 
girls, and asking if the place was 
that of accused, was admissible as 
tending to show that accused’s place 
was visited by lewd persons for the 
purpose of prostitution or lewdness. 
Conn.—State v. Gaetano, supra. 

84. Mo.—State v. Barnard, 64 Mo. 
260. 

N.Y.—Harwood v. People, 26 N.Y. 
190. 

Tex.—Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460—Hardeman v. 

State, 252 S.W. 503, 94 Tex.Cr. 642 
—Key v. State, 160 S.W. 354, 71 
Tex.Cr. 4S5. 

As prostitutes 

Ga.—Peters v. State, 33 S.E.2d 454, 

574 


72 Ga.App. 157, followed in 33 SE 
2d 456, 72 Ga.App. 160. 

Mich.—People v. Lee, 12 N.W °d 415 
307 Mich. 743. 

Tex.—Secrist v. State, 97 SW.2d 196 
131 Tex.Cr. 182—Hardeman v 
State, 252 S.W. 503, 94 Tex.Cr. 642. 
Diseased condition of inmates 

Testimony of health physician as 
to diseased condition of certain wom¬ 
en found at the house. 

U.S.—Anzine v. U. S., Cal., 260 P. S^T 
171 C.C.A. 553. 

85. Ga.—Hunt v. State, 96 S.E.2d 
641, 94 Ga.App. 8S9—Frazier v. 

State, 91 S.E.2d 85, 93 Ga.App. 204 
—Peters v. State, 33 S.E.2d 454, 72 
Ga.App. 157. 

Iowa.—State v. Lewis, 283 N.W. 424, 
226 Iowa 98. 

Ky.—Marshall v. City of Newport, 
255 S.W. 259, 200 Ky. 663. 

Mass.—Commonwealth v. Rivers, 29 
N.E.2d 683, 307 Mass. 225. 

Mich.—People v. Tomczak, 231 N.W. 
63, 250 Mich. 679. 

Minn.—State v. Rogers, 177 N.W. 

358, 145 Minn. 303. 

Mo.—Corpus Juris cited in State v. 
Hesselmeyer, 123 S.W.2d 90, 96, 343 
Mo. 797. 

State v. Bennett, App., 118 S.W. 
2d 1042. 

N.Y.—People v. Brigham, 234 N.Y.S. 

567, 226 App.Div. 104. 

N.C.—State v. Herndon, 25 S.E.2d 
611, 223 N.C. 208, certiorari denied 
Herndon v. State of North Caro¬ 
lina, 64 S.Ct. 67, 320 U.S. 759, 88 L. 
Ed. 452—State v. Wagoner, 176 S. 
E. 566, 207 N.C. 306. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Fa.Super. 86—Common¬ 
wealth v. Newhart, 97 Pa.Super. 
216. 

Tex.—Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 182. 

18 C.J. p 1268 note 63. 
inquiry limited to general reputa¬ 
tion 

It is error, in a prosecution for 
keeping a house of prostitution, to 
permit state to inquire as to the rep¬ 
utation of the inmates of the house, 
without limiting the inquiry to their 
general reputation. 

Ala.—Smith v. State, 95 So. 336, 19 
Ala. App. 101. 
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admissible to show the character of the house. The 
fact that the inmates of the house are daughters of 
its keeper does not render inadmissible evidence as 
to their character for lewdness, as tending to show 
the character of the house. 86 

To prove the character of the inmates and fre¬ 
quenters, the record of former convictions has been 
held admissible. 87 It has been held that specific 
acts of persons frequenting the accused’s estab¬ 
lishment may be admitted for the purpose of show¬ 
ing the nature and kind of customers of accused. 87 * 5 
However, it has also been held that the reputation of 
the frequenters or inmates of a house alleged to be 
a disorderly house cannot be proved by specific acts 
of misconduct, 88 at least where such acts were not 
committed on accused’s premises. 89 

The reputation which an inmate or frequenter had 
prior to the time laid in the indictment is admissible 
to show the reputation such person had within the 
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time laid in the indictment. 90 

(c) Character and Reputation of Accused 

While ft has been held that evidence of the char¬ 
acter of the accused Is not admissible unless he puts hfs 
character in issue, general reputation of the accused 
has been held admissible to show the character of the 
house as a bawdyhouse, statutes sometimes so provid¬ 
ing. 

The authorities are said to be in conflict on the 
question of whether evidence of the character or 
reputation of accused is admissible to prove the char¬ 
acter of the house as a bawdyhouse. 91 Thus it has 
been held that evidence of the bad character of ac¬ 
cused, as well as evidence of his want of chastity, is 
incompetent and inadmissible. 92 On the other hand 
it has also been held that such evidence is admissible 
in connection with other evidence, 93 and that evi¬ 
dence of the general reputation of accused is admis¬ 
sible to show the character of the house as a bawdy¬ 
house, 94 statutes in some jurisdictions expressly 


Reputation of person, hauling women 
In prosecution for maintaining a 
lewd house, testimony that another, 
who had a bad reputation for hauling 
women of bad reputation around, 
hauled women to and from defend¬ 
ant’s place of business was admissi¬ 
ble. 

Ga.—Pirkle v. State, 22 S.E.2d 104, 68 
Ga.App. 52. 

86. Mo.—State v. Horn, 83 Mo.App. 
47. 

Okl.—Jones v. State, 133 P. 1134, 10 
Okl.Cr. 79. 

87. Wis.—Corpus Juris quoted in 
Bach v. State, 238 N.W. 816, 819, 
206 Wis. 143. 

18 C.J. p 1268 note 66. 

Conviction for vagrancy 
Conviction of inmates as va¬ 
grants, where vagrancy includes 
prostitutes and their male associates, 
is admissible. 

Tex.—Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460—Hardeman v. 
State, 252 S.W. 503, 94 Tex.Cr. 642. 
Conviction as of time laid in in¬ 
dictment is inadmissible to show 

Kb v. State, 238 K.TV. 816, 
206 Wis. 143. 

Pleading guilty to charge 

(1) In prosecution for operating 
house of ill fame, evidence that per¬ 
sons found on premises of accused 
pleaded guilty or forfeited bond when 
charged with disorderly conduct or 
frequenting disorderly house was ad¬ 
missible to show character of occu¬ 
pants. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217. 

(2) So, in prosecution for keeping 
a bawdyhouse, evidence that two 
women, who were in accused’s cafe 
at time of raid, pleaded guilty to va¬ 


grancy by prostitution was properly 
admitted. 

Tex.—Flores v. State, 266 S.W.2d 386, 
159 Tex.Cr. 608. 

87.5 Pa.—Commonwealth v. Frang- 
os, 43 A.2d 627, 158 Pa.Super. 77. 

88. N.J.—State v. Nickelsporn, 138 
A. 310, 5 N.J.Misc. 775. 

18 C.J. p 1268 note 67. 

39. N.J.—State v. Baans, 71 A. Ill, 
77 N.J.Law 123. 

N.Y.—People v. Brigham, 234 N.Y. 
S. 567, 226 App.Div. 104. 

90. Wis.—Corpus Juris quoted in 
Bach v. State, 238 N.W. 816, 819, 
206 Wis. 143. 

IS C.J. p 1268 note 65. 

Reputation prior to enactment of 
statute under which the prosecution 
is had may be shown in connection 
with other evidence. 

Conn.—Cadwell v. State, 17 Conn. 
467. 

91. Ind.—Schultz v. State, 161 N.E. 
5, 200 Ind. 1. 

92. Minn.—City of St. Paul v. Har¬ 
ris, 184 N.W. 840, 150 Minn. 170. 

18 C.J. p 1268 note 70. 

Reason for rule 

“Such evidence is not admissible 
because it does not tend to prove the 
issues to be tried.” 

Tex.—Gamel v. State, 17 S.W. 158, 21 
Tex.App. 357, 359. 

When accused has not put his char¬ 
acter in issue, proof of his reputation 
for lewdness is not admissible. 

Ga.—Hunt v. State, 96 S.E.2d 641, 94 
Ga.App. 889—Ward v. State, 80 S. 
E. 295, 14 Ga.App. 110. 

93. Ind.— Corpus Juris cited in 
Schultz v. State, 161 NJEL 5, 6, 200 
Ind. 1. 

18 C.J. p 1268 note 71. 
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Character 

In prosecution for keeping house 
of ill fame, evidence of keeper’s char¬ 
acter is admissible as tending to 
show character of house. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

94. Ind.—Schultz v. State, 161 N.E. 
5, 200 Ind. 1. 

Iowa.—State v. Mauch, 17 N.W. 2d 
536, 236 Iowa 217—State v. Lewis, 
283 N.W. 424, 226 Iowa 98. 

Tex.—Adams v. State, 72 S.W.2d 912, 
126 Tex.Cr. 492. 

“There is a conflict in the authori¬ 
ties as to the admissibility of proof 
of the reputation of the accused per¬ 
son, the same as other inmates of a 
house of prostitution; but we think 
the weight of authority sustains the 
view that such proof is competent. 
The universally conceded rule is that 
guilt of a person accused of crime 
cannot be established by proof of 
general reputation; but an exception 
to that rule, or rather an instance of 
nonapplication of the rule, is that the 
character of a house may be estab¬ 
lished by the reputation of its in¬ 
mates and frequenters, and this ap¬ 
plies to the proof of reputation of 
the accused person as an inmate of 
the house.” 

Ark.—City of $atesvil2e v. Smythe, 
211 S.W. 140, 141, 142, 138 Ark. 
276. 

Defendant as inmate 
Ark.—City of Batesville v. Smythe, 
supra. 

Iowa.—State v. Lewis, 283 N.W. 424, 
226 Iowa 98. 

Reputation as bawdyhouse keeper 
Tex.—Adams v. State, 72 S.W.2d 912,. 
126 Tex.Cr. 492. 
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fact tending to prove that the house was not a 
bawdyhouse or house of ill fame. 79 

Keeping such a house being continuous in its na¬ 
ture, evidence showing its character shortly before 
and after the date charged is admissible to show its 
character on such date. 80 

Frequenting by men . The fact that men frequent¬ 
ed the place at all hours of the day and night, 51 and 
evidence of their number, their purpose in going, 
and what they did there, 52 is admissible on a trial 
for keeping a bawdyhouse. So, evidence that the 

sent of the proprietor, and all of the 
circumstances under which it was 
committed, coupled with the manner 
of conducting the place and the rep¬ 
utation of it and its frequenters, are 
competent evidence for the considera¬ 
tion of the jury. 

Pa.—Commonwealth v. Hay, SO Pa. 

Super. 503. 

(4) Testimony that alleged prosti¬ 
tute had lived in accused’s hotel for 
six or seven months was admissible 
in light of entire record. 

Tex.—Secrist v. State, 97 S.W. 2d 196. 

131 Tex.Cr. 182. 

(5) Evidence as to lewd conduct 
of defendant, and that she and others 
were seen drunk at house in ques¬ 
tion. 

Tex.—Claiborne v. 

260, 100 Tex.Cr. 322. 

(6) In prosecution for keeping 
house of ill fame, evidence of finding 
narcotics, punchboards, liquor, and 
glasses was admissible, as constitut¬ 
ing badges of a bawdyhouse. 

Iowa.—State v. Mauch, 17 N.W.2d 

536, 236 Iowa 217. 

(7) Other evidence. 

Iowa.—State v. Mauch, supra. 

18 C.J. p 1267 note 59 [a]. 

■Arrangement with taxicab driver 

That a taxicab driver had an ar¬ 
rangement with accused for a per¬ 
centage of receipts from men brought 
to the house by the driver is admis¬ 
sible, and this even though the driv¬ 
er was unable to fix the time when 
the arrangement was made. 

D.C.—Graul v. IT. S., 47 App.D.C. 543. 

79. Evidence held admissible 

Defendant can show by any per¬ 
son cognizant of the facts that 
people had not frequented the house 
for immoral purposes at or about the 
time made by the state's proof. 

Tex.—Thompson v. State, 134 S.W. 

350, 61 Tex.Cr. 250. 

Evidence held inadmissible 

Evidence that a man and woman 
arrested in the house under suspi¬ 
cious circumstances were dis¬ 
charged the next day is inadmissible 
~to show that the house was not a 
bawdyhouse. 

Iowa.—State v. Levich, 156 N.W. 824, 

174 Iowa 688. 


27 C.J.S. 

place was resorted to by lewd persons for purpose of 
prostitution is admissible as tending to prove its 
real character. 83 

(b) Character and Reputation of Inmates and 
Frequenters 

Evidence of the character and general reputation of 
the inmates and frequenters of the house is admissible to 
prove the character of the house as a bawdyhouse. 

In a prosecution for keeping a bawdyhouse or the 
like, evidence of the character of its inmates and 
frequenters, 84 and of their general reputation,So i s 

72 Ga.App. 157, followed in 33 SE 
2d 456, 72 Ga.App. 160. 

Mich.—People v. Lee, 12 N.W 9 d 41$ 
307 Mich. 743. 

Tex.—Secrist v. State, 97 S.W.2d IH 
131 Tex.Cr. 182—Hardeman v* 
State, 252 S.W. 503, 94 Tex.Cr. 64*! 
Diseased condition of inmates 
Testimony of health physician as 
to diseased condition of certain wom¬ 
en found at the house. 

U.S.—Anzine v. U. S., Cal., 260 F. 8*7 
171 C.C.A. 553. 

85. Ga.—Hunt v. State, 96 S.E.2d 
641, 94 Ga.App. 889—Frazier v. 

State, 91 S.E.2d 85, 93 Ga.App. 204 
—Peters v. State, 33 S.E.2d 454, 72 
Ga.App. 157. 

Iowa.—State v. Lewis, 283 N.W. 424, 
226 Iowa 98. 

Ky.—Marshall v. City of Newport, 
255 S.W. 259, 200 Ky. 663. 

Mass.—Commonwealth v. Rivers, 29 
N.E.2d 683, 307 Mass. 225. 

Mich.—People v. Tomczak, 231 N.W. 
63, 250 Mich. 679. 

Minn.—State v. Rogers, 177 N.W. 

358, 145 Minn. 303. 

Mo.— Corpus Juris cited in State v. 
Hesselmeyer, 123 S.W.2d 90, 96, 343 
Mo. 797. 

State v. Bennett, App., 118 S.W. 
2d 1042. 

N.Y.—People v. Brigham, 234 N.Y.S. 

567, 226 App.Div. 104. 

N.C.—State v. Herndon, 25 S.E.2d 
611, 223 N.C. 208, certiorari denied 
Herndon v. State of North Caro¬ 
lina, 64 S.Ct. 67, 330 U.S. 759, 88 L. 
Ed. 452—State v. Wagoner, 176 S. 
E. 566, 207 N.C. 306. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86—Common¬ 
wealth v. Newhart, 97 Pa.Super. 
216. 

Tex.—Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 182. 

18 C.J. p 1268 note 63. 

Inquiry limited to general reputa¬ 
tion 

It is error, in a prosecution for 
keeping a house of prostitution, to 
permit state to inquire as to the rep¬ 
utation of the inmates of the house, 
without limiting the inquiry to their 
general reputation. 

Ala.—Smith v. State, 95 So. 336, 19 
Ala.App. 101. 


State, 273 S.W. 


80. Ala.— Corpus Juris Secundum 
cited in Jackson v. State, 14 So.2d 
593, 595, 31 Ala.App. 212, certiorari 
denied 14 So.2d 596, 244 Ala. 631. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

Minn.—State v. Rogers, 177 N.W. 

358, 145 Minn. 303. 

Prior visits 

In prosecution for being keeper of 
house of prostitution, testimony of 
police officers regarding occurrences 
between officers and girls and be¬ 
tween officers and defendant in 
premises on occasion of officers' 
prior visit approximately six months 
before defendant’s arrest was com¬ 
petent to show not only character 
of house but defendant’s identity and 
connection therewith. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

Testimony as to act of sexual in¬ 
tercourse on date not alleged in in¬ 
formation was admissible. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646. 

81. N.Y.—People v. Pasquale, 100 
N.E. 413, 206 N.Y. 598, 28 N.Y.Cr. 
323. 

18 C.J. p 1268 note 61. 

82. S.D.—State v. Cambron, 105 N. 
W. 241, 20 S.D. 282. 

18 C.J. p 1268 note 62. 

83. Conn.—State v. Gaetano, 114 A. 
82, 96 Conn. 306. 

Men seeking women 

The fact that late at night the 
next door neighbor was called to 
door by men and boys asking for 
girls, and asking if the place was 
that of accused, was admissible as 
tending to show that accused’s place 
was visited by lewd persons for the 
purpose of prostitution or lewdness. 
Conn.—State v. Gaetano, supra. 

84. Mo.—State v. Barnard, 64 Mo. 
260. 

N.Y.—Harwood v. People, 26 N.Y. 
190. 

Tex.—Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460—Hardeman v. 
State, 252 S.W. 503, 94 Tex.Cr. 642 
—Key v. State, 160 S.W. 354, 71 
Tex.Cr. 485. 

As prostitutes 

Ga.—Peters v. State, 33 S.E.2d 454, ! 
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admissible to show the character of the house. The 
fact that the inmates of the house are daughters of 
its keeper does not render inadmissible evidence as 
to their character for lewdness, as tending to show 
the character of the house. 86 

To prove the character of the inmates and fre¬ 
quenters, the record of former convictions has been 
held admissible. 87 It has been held that specific 
acts of persons frequenting the accused’s estab¬ 
lishment may be admitted for the purpose of show¬ 
ing the nature and kind of customers of accused. 87 * 5 
However, it has also been held that the reputation of 
the frequenters or inmates of a house alleged to be 
a disorderly house cannot be proved by specific acts 
of misconduct, 88 at least where such acts were not 
committed on accused’s premises. 89 

The reputation which an inmate or frequenter had 
prior to the time laid in the indictment is admissible 
to show the reputation such person had within the 
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time laid in the indictment. 90 

(c) Character and Reputation of Accused 

While ft has been held that evidence of the char¬ 
acter of the accused is not admissible unless he puts his 
character in issue, genera! reputation of the accused 
has been held admissible to show the character of the 
house as a bawdyhouse, statutes sometimes so provid¬ 
ing. 

The authorities are said to be in conflict on the 
question of whether evidence of the character or 
reputation of accused is admissible to prove the char¬ 
acter of the house as a bawdyhouse. 91 Thus it has 
been held that evidence of the bad character of ac¬ 
cused, as well as evidence of his want of chastity, is 
incompetent and inadmissible. 92 On the other hand 
it has also been held that such evidence is admissible 
in connection with other evidence, 93 and that evi¬ 
dence of the general reputation of accused is admis¬ 
sible to show the character of the house as a bawdy¬ 
house, 94 statutes in some jurisdictions expressly 


Reputation of person framing women 

In prosecution for maintaining a 
lewd house, testimony that another, 
who had a bad reputation for hauling 
women of bad reputation around, 
hauled women to and from defend¬ 
ant’s place of business was admissi¬ 
ble. 

Ga.—Pirkle v. State, 22 S.E.2d 104, 68 
Ga.App. 52. 

86. Mo.—State v. Horn, 83 Mo.App. 
47. 

Okl.—Jones v. State, 133 P. 1134, 10 
Okl.Cr. 79. 

87. Wis.—Corpus Juris quoted in 
Bach v. State, 238 N.W. 816, 819, 
206 Wis. 143. 

IS C.J.p 1268 note 66. 

Conviction for vagrancy 
Conviction of inmates as va¬ 
grants, where vagrancy includes 
prostitutes and their male associates, 
is admissible. 

Tex.—Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460—Hardeman v. 
State, 252 S.W. 503, 94 Tex.Cr. 642. i 
Conviction as of time laid in in¬ 
dictment is inadmissible to show 
character. 

Wis.—Bach v. State, 238 N.W. 816, 
206 Wis. 143. 

Pleading guilty to charge 

(1) In prosecution for operating 
house of ill fame, evidence that per¬ 
sons found on premises of accused 
pleaded guilty or forfeited bond -when 
charged with disorderly conduct or 
frequenting disorderly house was ad¬ 
missible to show character of occu¬ 
pants. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217. 

(2) So, in prosecution for keeping 
a bawdyhouse, evidence that two 
women, who were in accused's cafe 
at time of raid, pleaded guilty to va¬ 


grancy by prostitution was properly 
admitted. 

Tex.—Flores v. State, 266 S.W.2d 386, 
159 Tex.Cr. 608. 

87.5 Pa.—Commonwealth v. Frang- 
os, 43 A.2d 627, 158 Pa.Super. 77. 

88. N.J.—State v. Nickelsporn, 138 
A. 310, 5 N.J.Misc. 775. 

18 C.J. p 1268 note 67. 

39. N.J.—State v. Baans, 71 A. Ill, 
77 N.J.Law 123. 

N.Y.—People v. Brigham, 234 N.Y. 
S. 567, 226 App.Div. 104. 

90. Wis.—Corpus Juris quoted in 
Bach v. State, 238 N.W. 816, 819, 
206 Wis. 143. 

18 C.J. p 1268 note 65. 

Reputation prior to enactment of 
statute under which the prosecution 
is had may be shown in connection 
with other evidence. 

Conn.—Cadwell v. State, 17 Conn. 
467. 

91. Ind.—Schultz v. State, 161 N.E. 
5, 200 Ind. 1. 

92. Minn.—City of St. Paul v. Har¬ 
ris, 184 N.W. 840, 150 Minn. 170. 

18 C.J. p 1268 note 70. 

Reason for rule 

“Such evidence is not admissible 
because it does not tend to prove the' 
issues to be tried.” 

Tex.—Gamel v. State, 17 S.W. 158, 21 
Tex.App. 357, 359. 

When accused has not put his char¬ 
acter in issue, proof of his reputation 
for lewdness is not admissible. 

Ga.—Hunt v. State, 96 S.E.2d 641, 94 
Ga.App. 889—Ward v. State, 80 S. 
E. 295, 14 Ga.App. 110. 

93. Ind.— Corpus Juris cited in 
Schultz v. State, 161 N.E. 5, 6, 200 
Ind. 1. 

18 C.J. p 1268 note 73L 
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Character 

In prosecution for keeping house 
of ill fame, evidence of keeper’s char¬ 
acter is admissible as tending to 
show character of house. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

94. Ind.—Schultz v. State, 161 N.E. 
5, 200 Ind . 1. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217—State v. Lewis, 
283 N.W. 424, 226 Iowa 98. 

Tex.—Adams v. State, 72 S.W.2d 912, 
126 Tex.Cr. 492. 

“There is a conflict in the authori¬ 
ties as to the admissibility of proof 
of the reputation of the accused per¬ 
son, the same as other inmates of a 
house of prostitution; but we think 
the weight of authority sustains the 
view that such proof is competent. 
The universally conceded rule is that 
guilt of a person accused of crime 
cannot be established by proof of 
general reputation; but an exception 
to that rule, or rather an instance of 
nonapplication of the rule, is that the 
character of a house may be estab¬ 
lished by the reputation of its in¬ 
mates and frequenters, and this ap¬ 
plies to the proof of reputation of 
the accused person as an inmate of 
the house.” 

Ark.—City of Batesville v. Smythe, 
211 S.W. 140, 141, 142, 138 Ark. 
276. 

Befendant as inmate 
Ark.—City of Batesville v. Smythe, 
supra. 

Iowa.—State v. Lewis, 283 N.W. 424, 
226 Iowa 98. 

Reputation as bawdyhouse keeper 
Tex.—Adams v. State, 72 S.W.2d 912,. 
126 Tex,Cr. 492. 
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making such evidence admissible in support of the 
accusation, if limited to evidence of reputation in 
connection with the offense charged. 95 

Accused may introduce evidence that his reputa¬ 
tion for morality and chastity is good but this may 
be done only by evidence of general reputation as 
disclosed by the common speech of his neighbors and 
members of the community. 96 

Where accused puts his character in issue by 
introducing evidence with regard thereto, the state 
may introduce evidence to show his bad character, 97 
in accordance with the usual rule in criminal cases, 
discussed in Criminal Law § 676. 

Former conviction of similar offenses. To prove 
reputation, where reputation is admissible, evidence 
of the conviction of accused for offenses of the same 
general character has been held admissible. 98 
Where, however, the record shows that accused has 
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appealed from the judgment and there is no evi¬ 
dence as to the determination of the appeal, it is er¬ 
ror to admit the judgment. 99 Evidence of a former 
conviction of a different, although similar, offense is 
inadmissible to increase the penalty. 1 

(d) Conduct and Conversations of Inmates 
and Frequenters 

Conduct and conversations of the inmates and fre¬ 
quenters of the house may be admitted to prove the char¬ 
acter of the house. 

In prosecutions for keeping or maintaining a 
bawdyhouse or the like, it is competent to show the 
conduct 2 and conversations of the inmates and fre¬ 
quenters while in and about the house, 3 as bearing 
on the character of the premises, and in some cases 
their conduct and conversations when away from 
the house may be shown as bearing on their char¬ 
acter. 4 This rule, however, does not let in hear- 


Seputation of operator for Immoral¬ 
ity and prostitution 
Ky.—Adams v. Commonwealth, 231 
S.W.2d 55, 313 Ky. 298. 

95. Pa.—Commonwealth v. Visotsky, 
195 A. 148, 129 Fa.Super. 86. 

Statute valid 

Pa.—Commonwealth v. Newhart, 97 
Pa-Super. 216. 

Purpose of provision 

Purpose of statute Is to render 
admissible defendant's reputation in 
connection with offense charged. 

Pa.—Commonwealth v. Newhart, su¬ 
pra. 

Term of question 

In prosecution for maintaining 
bawdyhouse, question to prove de¬ 
fendant's reputation in respect of 
bawdyhouse was properly allowed, 
where result was same as though it 
had been put in proper form. 

Pa.—Commonwealth v. Newhart, su¬ 
pra. 

“deputation’’ means general repu¬ 
tation, that is, the estimation in 
which one is generally held. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Fa-Super. 86. 

96. Mass.—Commonwealth v. Porter, 
129 N.E. 298, 237 Mass. 1. 

97. Ga.—Hunt v. State, 96 S.E.2d 
641, 94 Ga.App, 889—Plannagan v. 
State, 97 S.E. 82, 22 Ga.App. 620— 
Ward v. State, 80 S.E. 295, 14 Ga. 
App. 110. 

Minn.—City of St. Paul v. Harris, 
184 OT. 840, 150 Minn. 170. 
Crows~evaTn1natioa of state witness 
Where defendant, on cross-exam¬ 
ination of a state’s witness, put in 
evidence her general character, it 
was not error to allow other wit¬ 
nesses to testify that they were ac¬ 
quainted with her general reputa- 
far lewdness and that it was bad. 


Ga.—Plannagan v. State, 97 S.E. 82, 
22 Ga-App. 620. 

98. Colo.—Howard v. People, 61 P. 
595, 27 Colo. 396. 

Ill.—People v. Newbold, 178 Ill.App. 
63, reversed on other grounds, 103 
N.E. 69, 260 Ill. 196. 

99. Mo.—State v. Barnard, 64 Mo. 
260. 

1. Iowa.—State v. Holmes, 9 N.W. 
894, 56 Iowa 588, 41 Am.R. 121. 

2. Ill.—People v. Levin, 11 N.E.2d 
224, 292 Ill.App. 413. 

Minn.—State v. Holmes, 24 N.W.2d 
710, 222 Minn. 405—State v. Rog¬ 
ers, 177 N.W. 358, 145 Minn. 303. 
N.J.—State v. Morris, 108 A. 765, 94 
N.J.Law 19, affirmed 112 A 893, 
94 N.J.Law 567. 

Pa.—Commonwealth v. Butler, 82 Pa. 
Super. 390. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646—Claiborne v. State, 273 S. 
W. 260, 100 Tex.Cr. 322. 

Wis.—Corpus Juris cited in Bach v. 
State, 238 N.W. 816, 819, 206 Wis. 
143. 

18 C.J. p 1269 note 78. 

Attempt to escape and arrest 

In a prosecution for keeping a 
disorderly house, testimony by the 
sheriff that he arrested two girls 
outside the house while attempting 
to escape, and that thereafter they 
returned to the house for their ef¬ 
fects and left town, was held admis¬ 
sible. 

Tex.—Dossett v. State, 245 S.W. 439, 
93 Tex.Cr. 41. 

3. III.—People v. Levin, 11 N.E.2d J 
224, 292 Ill.App. 413. 

Mass.—Commonwealth v. Rivers, 29 
N.E.2d 683, 307 Mass. 225. 

Minn.—State v. Holmes, 24 N.W.2d 
710, 222 Minn. 405—State v. Rogers, 
177 N.W. 358, 145 Minn. 303. 
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Tex.—Claiborne v. State, 273 SW. 
260, 100 Tex.Cr. 322—Corpus Juris 
quoted in Dossett v. State, 245 S. 
W. 439, 440, 93 Tex.Cr. 41. 

Wis.—Corpus Juris cited in Bach v. 
State, 238 N.W. 816, 819, 206 Wis. 
143. 

18 C.J. p 1269 note 79. 

Conversation of police officer with 
head waiter with respect to obtain¬ 
ing a room on upstairs floor for pur¬ 
pose of prostitution was competent 
evidence against restaurateur as to 
character of the house in prosecu¬ 
tion for maintaining disorderly 
house. 

Pa.—Commonwealth v. Dolan, 38 A2d 
497, 155 Pa.Super. 453. 

Evidence of girl’s offers to commit 
prostitution on premises was admis¬ 
sible against her and against restau¬ 
rateur in prosecution against res¬ 
taurateur for maintaining disorderly 
house and against girl for prostitu¬ 
tion. 

Pa.—Commonwealth v. Dolan, 38 A2d 
497, 155 Pa.Super. 453. 

Refusal of witnesses to answer 
On a prosecution for keeping a 
bawdyhouse, the refusal of wit¬ 
nesses who have frequented the 
house, to answer questions as to the 
conduct of the inmates and visitors 
while there, on the ground that they 
would degrade themselves by their 
answers, may be taien into consid¬ 
eration by the jury. 

Mo.—Clementine v. State, 14 Mo. 112. 

4. N.J.—State v. Koettgen, 95 A 747, 
88 N.J.Law 51, 52, affirmed 99 A 
400, 89 N.J.Law 678. 

18 C.J. p 1269 note 80. 

Reason for rule 

“The principle upon which evidence 
of the conduct and conversation of 
frequenters of the place is permit¬ 
ted, is that it tends to show the char- 
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say, 5 and evidence of conduct not in the vicinity of 
the house has been held prejudicial error. 6 

It has been held that evidence of such conduct is 
admissible whether or not accused was present, 7 
but it has also been held that evidence of such con¬ 
versation where accused was not present is inad- 
missible, 8 unless the language used was of itself 
disorderly or was used in connection with acts which 
together with the language exhibited disorderly 
conduct. 9 

Accused's conduct and conversations . Evidence 
of accused’s own lewd conduct and conversation in 
the house is competent, 10 but evidence of accused’s 
lascivious acts, while she was merely a lodger and 
before she became mistress of the house, is not 
admissible. 11 

§ 14(5). - Letting, Permitting, Etc., 

House 

In a prosecution for letting or permitting a house to 


be used as a disorderly house, any competent evidence 
which legitimately tends to show the accused guilty is 
admissible. 

In a prosecution for letting a house to be used as 
a house of prostitution, any evidence which legiti¬ 
mately tends to show that accused is guilty of the 
crime charged is admissible. 12 It has been held 
that, while the amount of the rent is admissible as 
being one of the terms of the lease, yet it cannot be 
considered by the jury as bearing upon the likelihood 
of such rate being paid for improper purposes, 
where no proof has been introduced to create a 
standard of comparison. 18 

Permitting house to be used os a disorderly house . 
Similarly on a prosecution for permitting a house 
to be used as a disorderly house evidence of any 
fact which tends to show that accused is guilty of 
the crime charged is admissible. 14 


acter of the people, and hence, of the 
place where they gather. For this 
purpose, proof of the use of foul and 
profane language may sometimes be 
as important as lewd conduct/' 

N.J.—State v. Koettgen, supra. 

5- Mass.—Commonwealth v. Rivers, 
29 N.E.2d 683, 307 Mass. 225. 

Tex.—Corpus Juris quoted in Dossett 
v. State, 245 S.W. 439, 440, 93 Tex. 
Cr. 41. 

18 C.J. p 1269 note 81. 

6. W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

18 C.J. p 1269 note 82. 

7. HI.—People v. Levin, 11 N.E.2d 
224, 292 Ill.App. 413. 

Pa.—Commonwealth v. Dolan, 38 A. 

2d 497, 155 Pa.Super. 453. 

Tex.—Bryant v. State, 293 S.W.2d 
646—Claiborne v. State, 273 S.W. 
260, 100 Tex.Cr. 322. 

18 C.J. p 1269 note 83. 

8. KJ.—State v. Morris, 108 A. 765, 
94 N.J.Law 19, affirmed 112 A. 893, 
94 N.J.Law 567. 

Tex.—Dossett v. State, 245 S.W. 439, 
93 Tex.Cr. 41. 

Statements as to prior acts 
Where an alleged house of ill fame 
was raided, and an inmate arrested, 
her statements then made, out of the 
presence of the accused, that she had 
earlier in the day had illicit relations 
with other men and had divided with 
accused, were not admissible to es¬ 
tablish the character of the house, 
not tending to characterize any disor¬ 
derly act which the witness saw. 

N.J.—State v. Morris, 108 A. 765, 94 
N.J.Law 19, affirmed 112 A. 893, 94 
N.J.Law 667. 

Conversation in Jail 
Testimony as to conversation 
with inmate of house while in jail 

27 C. J.S.—37 


and not in presence of defendant is 
inadmissible. 

Tex.—Dossett v. State, 246 S.W. 439, 
93 Tex.Cr. 41. 

Xn Massachusetts 

(1) The rule stated in the text lias 
been followed. 

Mass.—Commonwealth v. Rivers, 29 
N.E.2d 683, 307 Mass. 225—Com¬ 
monwealth v. Harwood, 4 Gray 41, 
64 Am.D. 49. 

(2) However, in prosecution for 
keeping disorderly house, testimony 
of police officer as to conversation 
with prostitute, an inmate thereof, as 
to her occupation, was held properly 
admitted, although defendant was not 
present. 

Mass.—Commonwealth v. Bagdasari- 
an, 153 N.E. 452, 257 Mass. 248. 

9. IncL—Corpus Juris cited in. 

Schultz v. State, 161 N.E. 5, 6, 200 
Ind, 1. 

N.J.—State v. Morris, 108 A. 765, 94 
N.J.Law 19, affirmed 112 A. 893, 94 
N.J.Law 567. 

Wis.—Bach v. State, 238 N.W. 816, 
206 Wis. 143. 

18 C.J. p 1270 note 85. 

Lewd conversations 
Pa.—Commonwealth v. Butler, 82 Pa- 
Super. 390. 

10. Minn.—State v. Smith, 12 N.W. 
524, 29 Minn. 193. 

Tex.—Nichols v. State, 170 S.W. 304, 
75 Tex.Cr. 67. 

11. Mass.—Rex v. Doaks, 1 Quincy 
90. 

12. Ill.—People v. Berger, 119 NJE. 
975, 284 EL 47. 

18 C.J. p 1270 note 98. 

Character of inmates as showing 
character of house as immoraL 
I1L—People v. Berger, supra. 
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Prior raid. 

In prosecution of lessor for main¬ 
taining disorderly house, evidence of 
prior raid when premises were under 
different tenant held not admissible. 
N.Y.—People v. Pennestri, 245 N.T.S. 
120, 230 App-Div. 863. 

Character of accused is not ad¬ 
missible in such a case. 

Ind.—Graeter v. State, 4 N.E. 461, 
105 Ind. 271. 

13. Mich.—People v. Saunders, 29 
Mich. 269. 

14. Me.—State v. Morin, 136 A. 808, 
126 Me. 136. 

N.C.—State v. Waggoner, 176 S.E. 
566, 207 N.C. 306. 

N.D.—State v. Farrier, 240 N.W. 872, 
61 N.D. 694. 

18 C.J. p 1270 note 3. 

Evidence as to knowledge admissible 

(1) Statement of inmate of house 
in presence of defendant, that de^ 
fendant advised prostitution held ad¬ 
missible to show knowledge. 

Me.—State v. Morin, 136 A. 808, 126 
Me. 136. 

(2) Proof that defendant signed 
landlady's bond when charged with 
operating house. 

Tex.—Lindsay v. State, 5 S.W.2d 772, 
110 Tex.€r. 321, rehearing denied 5 
S.W.2d 1119, 110 Tex.Cr. 32L 

(3) Owner's attempt to eject wit¬ 
ness on request. 

Ter.—Lindsay v. State, supra. 
Reputation of house and frequenters 
In prosecution for permitting per¬ 
sons to occupy place for prostitu¬ 
tion, evidence as to reputation of 
place and of those who frequented 
it held competent. 

N.C.—State v. Waggoner, 176 SJE. 
566, 207 N.C. 306. 
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§§ 14(6)-15 DISORDERLY HOUSES 

§ 14(6). Frequenting or Resorting 

In prosecution for frequenting or resorting to a 
bawdyhouse or the like, the general reputation of the 
place and its keeper is admissible to show its character. 

In prosecution for frequenting a bawdyhouse or 
the like, evidence of the general reputation of the 
place is admissible to show its character. 10 Simi¬ 
larly in a prosecution for resorting to a house of ill 
fame for purpose of lewdness, evidence of the gen¬ 
eral reputation for chastity of the women who kept 
the house, before and after they engaged in the busi¬ 
ness of keeping it, is admissible as bearing on the 
character of the place. 16 However, whether evi¬ 
dence tending to show such reputation of the wo¬ 
men prior to their engaging in the business is ad¬ 
missible on the question of defendant’s purpose in 
going to the place depends on whether he had knowl¬ 
edge of such reputation. 17 

§ 14(7). - Displaying Sign of Honest Oc¬ 

cupation 

Circumstantial evidence Js admissible in prosecution 
for displaying signs of an honest business on the exterior 
of a common bawdyhouse. 

In prosecution for displaying signs of an honest 
business on the exterior parts of a house used as a 
common bawdyhouse the evidence must, in the na¬ 
ture of things, be circumstantial. 18 Among the 
facts that may be proved are that lewd persons re¬ 
sort to or congregate at the house, 19 the prevalence 
of disorder, 20 and the general reputation of the 
house 21 and of the frequenters and inmates. 22 The 


general bad reputation of the frequenters and in¬ 
mates may be proved without limiting it to unchas¬ 
tity. 23 

§ 15. Weight and Sufficiency of Evidence 

a. In general 

b. Keeping 

c. Letting, permitting, etc., to be used 

d. Living in or frequenting 

a. In General 

The essential elements of the offense must be estab¬ 
lished beyond a reasonable doubt by either direct or 
circumstantial evidence. 

In prosecutions involving disorderly houses, or 
particular kinds of such houses, it is necessary that 
all of the essential elements of the offense charged 
be proved beyond a reasonable doubt. 24 This may 
be done, however, by circumstantial evidence. 25 It 
must appear on the trial that the offense was com¬ 
mitted within the jurisdiction of the court. 26 

Time of commission . The general rules of crim¬ 
inal law as to the proof of the time of the offense, 
discussed in Criminal Law § 915, apply to offenses 
in connection with the keeping of a disorderly 
house. 27 Thus it is usually sufficient to show that 
the offense was committed at some time prior to the 
finding of the indictment and within the statute of 
limitations, 28 and, where the indictment specifies 
the time during which a house was kept, proof of 
keeping on any day within such time is sufficient. 29 


N.D.—State v. Farrier, 240 N.W. 872, 
61 N.D. 604. 

18 C.J. p 1270 note 3 [al. 

Reputation of accused. 

In prosecution for using: building 
for purpose of prostitution, general 
reputation of accused is admissible, 
under some statutes, in connection 
with or respect to the offense charg¬ 
ed. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

15. Tenn.—Howard v. State, 265 S. 
W. 542, 150 Tenn- 341. 

16. Iowa.—State v. Gilliland, 174 N. 
W. 496, 187 Iowa 794. 

17. Iowa.—State v. Gilliland, supra. 

IS, Mo.—State v. Hesselmeyer, 123 
S.W.2d 90, 343 Mo. 797. 

19. Mo.—State v. Hesselmeyer, su¬ 
pra. 

20. Mo.—State v. Hesselmeyer, su¬ 
pra. 

Ha.ture of disorder 

Evidence of cursing, fighting and 
drunkenness at the house is prop¬ 
erly admitted. 

Me.—State v. Hesselmeyer, supra. 


21. Mo.—State v. Hesselmeyer, su¬ 
pra. 

22. Mo.—State v. Hesselmeyer, su¬ 
pra. 

23. Mo.—State v. Hesselmeyer, su¬ 
pra. 

24. Fla.—Campbell v. State, 6 So.2d 
828, 149 Fla. 701. 

Ga.—Bolden v. State, 78 S.E.2d 368, 
88 Ga.App. 871—Pirkle v. State, 22 
S.E.2d 104, 68 Ga.App. 52. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 195 Iowa 9S8. 

N.C.—State v. Singleton, 110 S.E. 846, 
1S3 N.C. 738—State v. Boyd, 95 S.E. 
161, 175 N.C. 791. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471. 

18 C.J. p 1270 note 4. 

25. Ill.—People v. Levin, 11 N.E.2d 
224, 292 Ill.App. 413. 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471. 

18 C.J. p 1270 note 5. 

Irresistible presumption 

In prosecution for operating a 
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place of prostitution, proof of cor¬ 
pus delicti may be had by circum¬ 
stantial evidence, but to convict on 
such evidence corpus delicti must 
first be proved by direct evidence or 
by cogent and irresistible grounds of 
presumption. 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

26. W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

18 C.J, p 1270 note 6. 

Within county 

In a prosecution for keeping a 
house of ill fame as in other crim¬ 
inal prosecutions it is sufficient to 
prove that the house was kept with¬ 
in the county. 

S.D.—State v. Cambron, 105 N.W. 241, 
20 S.D. 282. 

27. Minn.—State v. Dufour, 143 N. 
W. 1126, 123 Minn. 451, 49 L.R.A., 
N.S., 792. 

18 C.J. p 1270 note 8. 

28. Tex.—Sanders v. State, 156 S. 
W. 927, 70 Tex.Cr. 209. 

18 C.J. p 1270 note 9. 

29- Mass.—Commonwealth v. Lang¬ 
ley, 14 Gray 21. 
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b. Keeping 

(1) In general 

( 2 ) Accused as keeper 

(3) Knowledge of character of house 

(4) Disorderly character of house 

(1) In General 

The offense of keeping a disorderly house or particu¬ 
lar kind of disorderly house must be established beyond 


DISORDERLY HOUSES § 15 

a reasonable doubt by either direct or circumstantial 
evidence. 

The general rules stated in subdivision a of this 
section, apply to the weight and sufficiency of the 
evidence in a prosecution for keeping a disorderly 
house or particular kind of disorderly house. 30 
Hence the proof must establish the offense beyond a 
reasonable doubt, 31 but guilt of such offense may be 
shown by either direct or circumstantial evidence. 32 


30. Iowa-—City of Ottumwa v. 

Stickel, 191 N.W. 797, 195 Iowa 
9S8. 

IS C.J. p 1271 note 12. 

31 . Iowa.—City of Ottumwa v. 
Stickel, supra. 

32. Ga.—Durham v. State, 175 S.E. 
542, 49 Ga.App. 374. 

Ill.—People v. Williams, 127 N.E.2d 
505, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 I11.2d 140—People v. 
Levin, 11 N.E.2d 224, 292 Ill.App. 
413. 

N.Y.—People v. McCarthy, 119 N.Y. 

S.2d 435, 204 Misc. 460. 

Va.—Foster v. Commonwealth, 18 S. 

E.2d 314, 179 Va. 96. 

18 C.J. p 1271 note 12. 

Evidence held sufficient 

(1) To sustain conviction of of¬ 
fense of keeping disorderly house. 
Ark.—Neal v. State, 40 S.W.2d 994, 
1S4 Ark. 203—Gamewell v. State, 
207 S.W. 211, 137 Ark. 74. 

D.C.—Packard v. U. S., Mun.App., 77 
A.2d 19—Collins v. U. S., Mun.App., 
41 A.2d 515. 

Fla.—Powell v. State, 23 So.2d 727, 
156 Fla. 563—Campbell v. State, 6 
So.2d 828, 149 Fla. 701. 

Ga.—Roberts v. State, 72 S.E.2d 551, 
86 Ga.App. 768—Turner v. State, 
66 S.E,2d 645, 84 Ga.App. 594— 
Kinney v. State, 57 S.E.2d 359, SO 
Ga.App. 754—Pirkle v. State, 22 S. 
E.2d 104, 68 Ga.App. 52—Martin v. 
State, 10 S.E.2d 254, 62 Ga.App. 
902—Cason v. State, 4 S.E.2d 713, 
60 Ga.App. 626—Flannagan v. 
State, 97 S.E. 82, 22 Ga.App. 620. 
Ky.—Baker v. Commonwealth, 252 S. 
W.2d 53—Kelly v. Commonwealth, 
265 S.W. 2S5, 204 Ky. 718—Wells v. 
Commonwealth, 262 S.W. 608, 203 
Ky. 373—Huffman v. Common¬ 
wealth, 234 S.W. 962, 193 Ky. 79. 
Md.—Curley v. State, 137 A.2d 640, 
215 Md. 382. 

Minn.—State v. Holmes, 24 N.W.2d 
710, 222 Minn. 405—State v. Key, 
297 N.W. 718, 210 Minn. 259—City 
of St. Paul v. Mahmood, 269 N.W. 
408, 198 Minn. 229—State v. John¬ 
son, 250 N.W. 366, 189 Minn. 546- 
State v. McDow, 235 N.W. 637, 183 
Minn. 115—State v. Riebe, 218 N.W. 
557, 174 Minn. 603—State v. Nel¬ 
son, 196 N.W. 279, 157 Minn. 506— 
St'ite v. Xamick, 175 N.W. 693, 144 
Minn. 413. 


N.J.—State v. Berman, 199 A. 776, 
120 N.J.Law 381. 

State v. Donnarumma, 157 A. 134, 
9 N.J.Misc. 1150—State v. Fero, 
133 A. 412, 4 N.J.Misc. 501, affirmed 
136 A. 924, 103 N.J.Law 715. 
N.Y.—People v. Brigham, 234 N.Y.S. 

567, 226 App.Div. 104. 

Okl.—Lake v. State, 218 P. 899, 25 
OkI.Cr. 39—Cotton v. State, 175 P % 
942, 15 OkI.Cr. 213. 

Pa.—Commonwealth v. FTangos, 43 
A.2d 627, 158 Pa.Super. 77—Com¬ 
monwealth v. Mueller, 34 A.2d 321, 
153 Pa.Super. 524—Commonwealth 
v. Yollin, 175 A- 429, 115 Pa.Super. 
215. 

R.I.—State v. Connell, 133 A. 649. 
Tex.—Hardaman v. State, 273 S.W, 
584, 100 Tex.Cr. 358—Clifford v. 
State, 178 S.W. 365, 77 Tex.Cr. 204. 
Va.—Wilson v. Commonwealth, 111 
S.E. 96, 132 Va. 824. 

18 C.J. p 1271 note 12 [a] (1). 

(2) To sustain conviction of of¬ 
fense of keeping bawdyhouse, house 
of ill-fame, or the like. 

U.S.—Eleazar v. U. S., C.A.Alaska, 
241 F.2d 385. 

Paulino v. Government of Guam, 
D.C.Guam, 145 F.Supp. 549. 

Ark.—Hicks v. State, 209 S.W.2d 451,! 
213 Ark. 108. 

Fla.—Lashley v. State, 67 So.2d 648 
—Powell v. State, 23 So.2d 727, 156 
Fla. 563. 

Ga.—Frazier v. State, 91 S.E.2d 85, 
93 Ga.App. 204—Smith v. State, 76 
S.E.2d 735, 88 Ga.App. 465—Peters 
v. State, 33 S.E.2d 454, 72 Ga.App. 
157, followed in 33 S.E.2d 456, 72 
Ga.App. 160—Hatem v. State, 13 
S.E.2d 35, 64 Ga.App. 287—Moon 
v. State, 13 S.E.2d 25, 64 Ga-App. 
289—Smith v. State, 182 S.E. 816, 
52 Ga-App. 88—Brannan v. State, 
158 S.E. 355, 43 Ga.App. 231. 

HI.—People v. Williams, 133 N.E.2d 
268, 8 Ill.2d 140. 

People v. Lackaye, 109 N.E.2d 
390, 348 Ill.App. 542, affirmed 116 
N.E.2d 359, 1 II1.2d 618—People v. 
Beverly, 100 N.E.2d 507, 344 Ill-App. 
278—People v. Russell, 86 N.E.2d 
588, 337 Ill-App. 665—People v. 
Levin, 11 N.E.2d 224, 292 Ill-App. 
413. 

Ind.—Donaldson v. State, 108 N.E.2d 
888, 231 Ind. 434—Matthews v. 

State, 161 N.E. 271, 200 Ind. 53— 
Sullivan v. State. 161 N.E. 265, 200 
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Ind. 43—Schultz v. State, 161 N.E. 
5, 200 Ind. 1—Kline v. State, 142 
N.E. 713, 194 Ind. 334. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217—State v. Thom, 
17 N.W.2d 96, 236 Iowa 129. 

Ky.—Thiem v. Commonwealth, 269 
S.W.2d 195—Marshall v. City of 
Newport, 255 S.W. 259, 200 Ky. 663. 
Mich.—People v. Jackson, 28 N.W. 2d 
890, 318 Mich. 506—People v. Lee, 
12 N.W.2d 418, 307 Mich. 743—Peo¬ 
ple v. Paremba, 215 N.W. 345, 240 
Mich. 489—People v. Clayton, 211 
N.W. 42, 236 Mich. 692—People v. 
Emaus, 174 N.W. 180, 207 Mich. 
451. 

Mo.—State v. Davis, App., 192 S.W. 
2d 39—State v. Bennett, App., 118 
S.W. 2d 1042. 

Neb.—State v. Leflang, 187 N.W. 776, 
108 Neb. 138. 

N.J.—State v. Berman, 199 A. 776, 
120 N.J.Law 381. 

N.M.—State v. Alston, 212 P. 1031. 
28 N.M. 379. 

Okl.—Duffey v. State, 153 P.2d 629, 
79 OkI.Cr. 218—Ridenhour v. State, 
46 P.2d 379, 57 Okl.Cr. 167—Raymer 
v. State, 241 P. 499, 32 OkLCr. 3S5 
—Bomheim v. State, 183 P. 514, 16 
OkLCr. 704. 

Pa.—Commonwealth v. Mueller, 34 A. 
2d 321, 153 Pa.Super. 524—Common¬ 
wealth v. Levandowski, 90 Pa.Su¬ 
per. 403—Commonwealth v. Hay, 80 
Pa.Super. 503. 

Tex.—Bryant v. State, Cr., 293 S.W. 
2d 646—Reynolds v. State, 276 S. 
W.2d 279, 162 Tex.Cr. 143, certiorari 
denied 76 S.Ct. 102, 350 U.S. 863, 100 
LJBd. 765—Tolbert v. State, 275 S. 
W.2d 690, 161 Tex.Cr. 137—Turner 
v. State, 266 S.W.2d 873, 160 Tex. 
Cr. 64—Flores v. State, 266 S.W.2d 
386, 159 Tex.Cr. 608—Duckett v. 
State, 238 S.W.2d 542, 155 Tex.Cr. 
588—Crowell v. State, 180 S.W.2d 
343, 147 Tex.Cr. 299—Stanford v. 
State, 167 S.W.2d 517, 145 Tex.Cr. 
306—Bowers v. State, 167 S.W.2d 
203, 145 Tex.Cr. 237—Ethridge v. 
State, 114 S.W.2d 563, 134 Tex.Cr. 
110 . 

Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

Va.—Mitchell v. State, 64 S.E.2d 713, 
192 Va. 205—Trent v. Common¬ 
wealth, 25 S.E.2d 350, 181 Va. 338 
—Foster v. Commonwealth, 18 S 
E.2d 314, 179 Va. 96—Wilson v. 
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(2) Accused as Keeper 

Fact that the accused was the keeper of the house may 
be established by direct or circumstantial evidence. 

In a prosecution for keeping or maintaining a 
disorderly house or particular kind of disorderly 
house, that accused was the keeper of the house 
may be sufficiently shown by either direct or cir¬ 
cumstantial evidence. 33 Where a landlord renews 
the lease of a tenant with knowledge that the tenant 
had used the premises in a disorderly manner, it is 
strong evidence to charge the landlord with procur¬ 
ing the premises to be so kept. Common reputation 
or rumor, when admissible, is not sufficient to prove 
that accused is the keeper of the house in question. 34 

Possession . Where possession or right to posses¬ 
sion is an element of the offense, possession of the 
premises is sufficiently shown by proof that accused 
was the landlady thereof, 35 or by evidence show¬ 
ing exercise of authority over the premises and its 
employees 36 
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Aiding and abetting. General rules govern the 
sufficiency of the evidence in prosecutions for aid¬ 
ing and abetting the keeping of a disorderly house. 3 " 
It has been held that proof that the owner and les¬ 
sor knows the manner in which the lessee operates 
the house is insufficient to sustain a charge of keep¬ 
ing or aiding and abetting the keeping of a prohib¬ 
ited house. 38 Proof that accused aided or assisted 
others in keeping a house of ill fame sufficiently sus¬ 
tains an information charging the keeping of such 
a house, 39 where all who participate in a crime are 
principals and punishable as such. 40 

(3) Knowledge of Character of House 

Knowledge of the character of the house may be 
shown by either direct or circumstantial evidence. 

In prosecution for keeping a disorderly house or 
particular kind of disorderly house, accused’s knowl¬ 
edge of the character of the house may be sufficient¬ 
ly shown either by direct or circumstantial evi¬ 
dence. 41 It has been held that evidence that the 


Commonwealth, 111 S.E. 96, 132 
Va. 824. 

Wash.—City of Tacoma v. Houston, 
177 P.2d 886 , 27 Wash.2d 215. 
W.Va.—State v. Hacker, 42 S.E.2d 559, 
130 W.Va. 91—State v. Burke, 42 S. 
E.2d 544, 130 W.Va. 64—State v. 
La Rosa, 41 S.E.2d 121, 129 W.Va. 
634. 

(3) Other evidence held sufficient 
see 18 C.J. p 1271 note 12 [a]. 

Evidence held insufficient 

(1) To sustain conviction of offense 
of keeping disorderly house. 

Ark.—-McGowan v. City of Paragould, 
260 S.W. 33, 163 Ark. 328. 

Ga.—Wilkes v. State, 99 S.E. 390, 23 
Ga.App. 727. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 195 Iowa 988. 
Minn.—State v. Glenny, 6 N.W.2d 241, 
213 Minn. 177. 

N.Y.—People v. Seaton, 39 N.Y.S.2d 
447, 265 App.Div. 1057. 

Tex.—Botkin v. State, 165 S.W.2d 195, 

144 Tex.Cr. 612—Smith v. State, 57 
S.W.2d 846, 123 Tex.Cr. 93—Crim v. 
State, 42 S.W.2d 1027, 118 Tex.Cr. 
93. 

18 C.J. p 1271 note 12 [bj (l)-(3). 

(2) To sustain conviction of of¬ 
fense of keeping: bawdyhouse or the 
like. 

Ga.—Bolden v. State, 78 S.E.2d 368, 
88 GaApp. 871—Linebarker v. 
State, 39 S.E.2d 730, 74 GaA.pp. 262 
—Pirkle v. State, 22 S.E.2d 104, 68 
GaJLpp. 52—Jackson v. City of At¬ 
lanta, 13 S.E.2d 202, 64 GaA.pp. 
375. 

Minn.—State v. Rogers, 177 N.W. 358, 

145 Minn. 303. 

Okt—Stewart v. State, 174 P.2d 926, 
83 OkLCr. 172—Bates v. State, 277 


P. 676, 43 Okl.Cr. 195—Wells v. 
State, 228 P. 177, 27 Okl.Cr. 370. 
Tex.—Williamson v. State, 244 S.W. 
2d 202, 156 Tex.Cr. 520—Coffman v. 
State, 165 S.W.2d 1000, 145 Tex.Cr. 
66—Gibson v. State, 162 S.W.2d 
703, 144 Tex.Cr. 263. 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

Wyo.—Konopisos v. State, 185 P. 355, 
26 Wyo. 350. 

(3) Other evidence held insufficient 
see 18 C.J. p 1271 note 12 [b], 

33. D.C.—Jackson v. U. S., 48 App. 

D. C. 269. 

Ill.—People v. Levin, 11 N.E.2d 224, 
292 Ill.App. 413. 

Mich.—People v. Emaus, 174 N.W. 

180, 207 Mich. 451. 

18 C.J. p 1271 note 13. 

Evidence held sufficient 

Ga.—Hatem v. State, 13 S.E.2d 35, 
64 Ga.App. 287. 

Ind.—Mathews v. State, 161 N.E. 271, 
200 Ind. 53. 

Md.—Curley v. State, 137 A.2d 640, 
215 Md. 382. 

Pa.—Commonwealth v. Yollin, 175 A. 

429, 115 Pa.Super. 215. 

Utah.—State v. Tacconi, 171 F.2d 388, 
110 Utah 212. 

Va.—Foster v. Commonwealth, 18 S. 

E. 2d 314, 179 Va. 96. 

18 C.J. p 1271 note 13 [a]. 

Evidence held insufficient 
Ind.—Sullivan v. State, 161 N.E. 265, 
200 Ind. 43. 

Pa.—Commonwealth v. Robertson, 
Quar.Sess., 62 Montg.Co. 155. 

Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

18 C.J. p 1271 note 13 [b}. 
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Renewal of lease 

N.J.—State v. Williams, 30 N.J.Law 

102 . 

34. Tex.—Moore v. State, 110 S.W. 
911, 53 Tex.Cr. 559. 

18 C.J. p 1271 note 15. 

35. Or.—State v. Gold, 290 P. 1093, 
133 Or. 635. 

Owner as landlady 

With respect to proof of proprie¬ 
torship of house of prostitution, if 
defendant was owner of premises, she 
was “landlady’* thereof. 

Or.—State v. Gold, supra. 

36. Or.—State v. Gold, supra. 

37. Evidence held sufficient 

Mich.—People v. Lombardo, 3 N.W.2d 
839, 301 Mich. 451. 

Tex.—Youngblood v. State, 243 S.W. 

1091, 92 Tex.Cr. 414. 

Va.—Parr v. Commonwealth, 96 S.E. 
2d 160, 198 Va. 721. 

38. Tex.—Despos v. State, 8 S.W.2d 
126, 110 Tex.Cr. 288. 

39. Iowa.—Corpus Juris Secundum 
cited in State v. Anderson, 38 N.W. 
2d 662, 664, 240 Iowa 1090. 

Mich.—People v. Wright, 51 N.W. 517, 
90 Mich. 362. 

Tex.—Davis v. State, 184 S.W. 510, 
79 Tex.Cr. 321. 

40. U.S.—Rosencranz v. U. S., Alas¬ 
ka, 155 F. 38, 83 C.C.A. 634. 

41. Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88—Basil v. State, 97 S. 
E. 259, 22 Ga.App. 765. 

Minn.—State v. Rogers, 177 N.W. 358, 
145 Minn. 303. 

N.J.—State v. W. U. Tel. Co., 97 A2d 
480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. v. State of N. J. f 74 S. 
Ct. 124, 346 U.S. 869, 98 L.Ed. 379. 

State v. Engsberg, 110 A. 918, 94 
N.J.Law 464. 
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house had a reputation of being a disorderly house 
is not alone sufficient to show accused’s knowledge 
of the character of the house. 42 It has also been 
held, however, that evidence that a house has a gen¬ 
eral reputation of being a lewd house is sufficient to 
authorize a jury to find that accused who had gen¬ 
eral charge of the house had guilty knowledge. 45 

(4) Disorderly Character of House 

(a) In general 

(b) Reputation of house or accused 

(c) Bawdvhouses, etc. 

(d) Gaining houses 

(e) Tippling houses 

(a) In General 

The disorderly character of the house may be estab¬ 
lished by either direct or circumstantial evidence. 

In a prosecution for keeping or maintaining a 


disorderly house, either direct or circumstantial ev¬ 
idence may be sufficient to show the disorderly char¬ 
acter of the house. 44 To establish such character, 
it is sufficient to show that the house is the resort of 
dissolute persons, such as drunkards and prosti¬ 
tutes, 45 particularly when such persons were there 
guilty of immoral, 46 lascivious, 47 or indecent acts, 46 
or used obscene or indecent language. 4 ® 

If the disorderly character of the house is estab¬ 
lished by proof of activities which make it such a 
house, it is sufficient even though there is no proof 
of other acts which would also make the house dis¬ 
orderly. 50 Where, however, the indictment in a 
prosecution for keeping a disorderly house sets out 
the acts occurring which constitute the place disor¬ 
derly, proof only of acts not specified is insufficient 
to support a conviction. 51 

Where an element of the offense, the evidence 


N.Y.—Kahan v. Wallander, 83 N.Y.S. 

2d 570. 193 Misc. 190. 

N.C.—State v. Herndon, 25 S.E. 2d 611, 
223 N.C. 208, certiorari denied Hern¬ 
don v. State of North Carolina, 64 
S.CL 67, 320 U.S. 759, 88 L.Ed. 452. 
Ya.—Bennett v. Commonwealth, 28 S. 
E.2d 13, 182 Va. 7—Corpus Juris 
quoted in Pope v. Commonwealth, 
109 S.E. 429, 436, 131 Va. 776. 

IS C.J. p 1265 note 36, p 1272 note 
17. 

“The proprietor of a house cannot 
shut his eyes to acts and conduct 
which clearly show that his place is 
being used for purposes of prostitu¬ 
tion. But it would be a dangerous 
rule that the proprietor of a hotel 
or boarding house could be convicted 
of the crime of keeping a house of 
ill fame without knowledge of the 
conduct of the wrongdoers. Such a 
rule would make it necessary to in¬ 
vestigate the antecedents of his 
guests in such a manner as would be 
wholly impracticable. Although the 
knowledge must be shown, it may be 
proven by circumstantial evidence 
and, indeed, in most cases must gen¬ 
erally be so proven; and those cir¬ 
cumstances may be so convincing 
that the knowledge of the persons in 
control may be found by the jury 
despite the most positive denials.'* 
Wis.—Haffner v. State, 187 N.W. 173, 
176, 176 Wis. 471. 

frequency and openness of acts 
(1) “Knowledge may be inferred 
as matter of fact from evidence show¬ 
ing course of practice, or frequent 
acts, of which, in the natural order 
of things, he would have been cog¬ 
nizant, and to which his assent would 
be as a matter of fact naturally im¬ 
plied.** 

N.J.—State v. Engsberg, 110 A. 918, 
919, 94 N.J.E&W 464. 


(2) Evidence in a prosecution for 
keeping a house of ill fame warrant¬ 
ed the jury in finding that immoral 
acts were committed so frequently 
and openly that the proprietor must 
have known that his house was re¬ 
sorted to for the purpose of indulg¬ 
ing in such practices. 

Minn.—State v. Rogers, 177 N.W. 358, 
145 Minn. 303. 

Constructive or implied knowledge 
sufficient 

Ga.—Basil v. State, 97 S.E. 259, 22 
Ga~App. 765. 

N.C.—State v. Herndon, 25 S.E.2d 611, 
223 N.C. 208, certiorari denied Hern¬ 
don v. State of North Carolina, 64 
S.Ct 67, 320 U.S. 759, 88 L.Ed. 452. 
Evidence held sufficient to show 
knowledge 

Neb.—-State v. Lefiang, 187 N.W. 776, 
108 Neb. 138. 

Va.—Pope v. Commonwealth, 109 S. 

E. 429, 131 Va. 776. 

18 C.J. p 1272 note 17 [a]. 

Evidence held insufficient to show 
knowledge 

Va.—Wars haw v. City of Norfolk, 58 
S.E.2d 884, 190 Va. 862. 

Negligence is evidential of knowl¬ 
edge. 

N.J.—State v. Engsberg, 110 A. 918, 
94 N.J.L&W 464. 

42. U.S.—Botts v. U. S., Alaska, 155 

F. 50, 83 C.C3LA 646, 12 Ann.Cas. 
271. 

Mich.—People v. Wheeler, 105 N.W. 
607, 142 Mich. 212. 

43. Ga.—Smith v. State, 182 S.E. 
816, 52 Ga.App. 88. 

18 OJ. p 1272 note 19. 

44. U.S.—Botts v. U. Alaska, 155 
P. 50, 83 C.C.A. 646, 12 AnmCas. 
271. 

Pa.—Commonwealth v. Hartung, 39 
A 2d 734, 156 Pa-Super. 176. 

18 C.J. p 1272 note 20. 
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Evidence held sufficient 
N.J.—State v. Berman, 199 A 776, 
777, 120 N.J.Law 381. 

Pa.—Commonwealth v. Toll in, 175 A 
429, 115 Pa.Super. 215. 

18 C.J. p 1272 note 20 [a]. 

Evidence held insufficient 
Ga.—Fanning v. State, 86 S.E. 731, 17 
Ga.App, 316. 

Tex.—Hardaman v. State, 273 S.W. 
584, 100 Tex.Cr. 358. 

45. Iowa.—State v. Steen, 101 N.W. 
96, 125 Iowa 307. 

18 C.J. p 1272 note 23. 

46. Mass.—Commonwealth v. Car- 
doze, 119 Mass. 210. 

47. Tex.—Brown v. State, Cr., 48 S. 
W. 176. 

48. N.J.—State v. Schlosser, 89 A 
522, 85 N.J.Law 165, affirmed 91 A 
1071, 86 N.J.Law 374. 

Tex.—Ahr v. State, Cr., 31 S.W. 657. 

49. N.Y.—People v.^Jones, 113 N.Y. 
S. 1097, 129 App.Div. 772, affirmed 
88 N.E. 1127, 195 N.Y. 547. 

Tex.—Couch v. State, 24 Tex. 557. 

50. N.J.—State v. Berman, 199 A 
776, 120 N.J.Law 381. 

Fa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

Specific acts of lewdness, etc. 
Evidence that accused rented 
rooms in a hotel operated by him as 
lessee to couples for illicit purposes, 
and that one woman patron remained 
there with his knowledge and consent 
as a soliciting prostitute, was suffi¬ 
cient to sustain conviction for keep¬ 
ing a “disorderly house,*' even though 
specific acts of lewdness or the pres¬ 
ence of thieves and drunkards at ho¬ 
tel were not proved. 

N.J.—State v. Berman, 199 A 776,129 
N.J.Law 381. 

51. N.J.—State v. Goodman, 105 A 
10, 92 N.J.Law 14. 
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must show that the disorderly practices were habitu- 
al.M Habitual violation of law such as constitutes 
the house disorderly is sufficiently shown by proof 
of such violation on two different days and occa¬ 
sions. 53 While, as discussed supra § 4(4), a single 
act of misconduct will not by itself make the house 
disorderly, a building may be so used on a single 
day as to justify the inference, with but slight addi¬ 
tional evidence, that the illicit use has been continu¬ 
ous. 54 

Effect of disorder . To warrant or sustain a con¬ 
viction for maintaining the nuisance of a disorderly 
house, the evidence must disclose such an offense 
as would be intended to annoy the community in 
general and not some particular person. 55 Never¬ 
theless, as may be seen supra § 4(2), even in the 
case where the house is a nuisance per accidens, it 
is not essential that all the persons in the neighbor¬ 
hood be disturbed. Evidence of crowds of disorder¬ 
ly persons going in and out of, 56 or remaining in and 
about the house 57 and causing frequent annoyance 
to the neighborhood is sufficient to show that the 
house was disorderly, 58 and it has even been held 
that evidence that one person was annoyed is suffi¬ 
cient. 59 

(b) Reputation of House or Accused 

Ordinarily the general reputation of the house or of 
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the accused fs insufficient to establish the disorderly 
character of the house. Taken with other circumstances, 
however, it may be sufficient. 

Where evidence of the reputation of the house is 
admissible to show the character of the house, as 
discussed supra § 14(4), it is held in some jurisdic¬ 
tions that it is sufficient to establish its character, 60 
although it is not conclusive on that question. 61 

More generally, however, it is held that, while 
such reputation is a circumstance of importance in 
determining the character of the house, yet it is not 
sufficient by itself to prove such fact, 62 and the 
same is held with respect to evidence of the general 
reputation of accused. 63 Such evidence must be 
corroborated by some other fact or circumstances 
tending to prove the character of the house, 64 and, 
taken with other proper evidence, it may be suffi¬ 
cient. 65 The corroborating circumstances that 
would authorize a conviction must be such from 
which it might be reasonably inferred that such acts 
took place as to make the house of the prohibited 
sort. 66 Thus where, besides the ill repute of the 
house, there is evidence of its being resorted to by 
women of bad reputation and by men, the proof is 
sufficient to justify an inference as to the bawdy 
character of the house. 67 

Where a statute punishes the keeping of a place 


52. Evidence held sufficient 

Va.—Pope v. Commonwealth, 109 S.E. 
429, 131 Va. 776. 

53. N.J.—State v. Jordan, 109 A. 349, 
94 N-JXaw 261. 

54 . Va.—Pope v. Commonwealth, 109 
S.E. 429, 131 Va. 776. 

55. Mo.—State v. McIntyre, App., 
277 S.W. 671. 

56. Mass.—Commonwealth v. Daven¬ 
port, 2 Allen 299. 

57. W.Va.—State v. McGahan, 37 S. 
E. 573, 48 W.Va. 438. 

58. Ga.—Heard, v. State, 39 S.E. 118, 
113 Ga, 444. 

59. Pa.—Commonwealth v. Frey, 15 
PaJOist 969. 

60. S.D.—State v. Cambron, 105 N. 
W. 241, 20 S.D. 282. 

18 C.J. p 1272 note 29. 

61. Conn.—State v. Anderson, 72 A 
648, 82 Conn. 111. 

18 C.J. p 1272 note 30. 

62. Ga.—Frazier v. State, 91 S.E.2d 
85, 93 Ga.App. 204—Pirkle v. State, 
22 S.E.2d 104, 68 GsuApp. 52— Hat- 
em v. State, 13 S.E.2d 35, 64 Ga.App. 
287—Martin v. State, 10 S.E.2d 254, 
62 Ga.App. 902—Wilkes v. State, 99 
S.E. 390, 23 Ga.App. 727—-Flanna- 
gan v. State, 97 S.E. 82, 22 Ga.App. 
629. 

OkL—Francis v. State, 185 P. 126, 16 
OkLCr. 543. 


Pa.—Commonwealth v. Hay, 80 Pa. 
Super. 503. 

Tex.—Williamson v. State, 244 S.W.2d 
202, 156 Tex.Cr. 520—Crowell v. 
State, 180 S.W.2d 343, 147 Tex.Cr. 
299—Gibson v. State, 162 S.W.2d 
703, 144 Tex.Cr. 263—Johnson v. 
State, 278 S.W. 210, 102 Tex.Cr. 409 
—Youngblood v. State, 243 S.W. 
1091, 91 Tex.Cr. 414—Clifford v. 
State, 178 S.W. 365, 77 Tex.Cr. 204. 
W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

18 C.J. p 1272 note 31. 

Season for role 

Conviction for keeping house of ill 
fame requires showing of keeping 
bawdyhouse in fact, rather than keep¬ 
ing house reputed to be such. 

Okl.—Bates v. State, 277 P. 676, 43 
Okl.Cr. 195. 

63. Ga.—Wilkes v. State, 99 S.E. 390, 
23 Ga.App. 727—Flannagan v. State, 
97 S.E. 82, 22 Ga.App. 620. 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 36. 

64. Okl.—Bates v. State, 277 P. 676, 
43 OkLCr. 195. 

65. Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88—Flannagan v. State, 
97 S.E. 82, 22 Ga.App. 620. 

Minn.—State v, Johnson, 250 N.W. 
366, 188 Minn. 546. 

Neb.—State v. Leflang, 187 N.W. 776, 
108 Neb. 138. 


N.Y,—People v. Brigham, 234 N.Y. 

S. 567, 226 App.Div. 104. 

Pa.—Commonwealth v. Hay, 80 Pa. 
Super. 503. 

Tex.—Youngblood v. State, 243 S.W. 

1091, 92 Tex.Cr. 414. 

Evidence held sufficient 
Proof of the general reputation is 
sufficient, when supported by evi¬ 
dence connecting accused with the 
place and tending to show character 
of the inmates. 

Tex.—Youngblood v. State, supra. 

66. Ga.—Wilkes v. State, 99 S.E. 390, 
23 Ga.App. 727. 

Znsnfflcient corroboration 

The mere presence of men at ac¬ 
cused’s house, who can be seen from 
streets, and whose conduct was in no 
wise improper or suggestive of lewd¬ 
ness, was not sufficient corrobora¬ 
tion. 

Ga.—Wilkes v. State, supra. 

67. Ark.—Boyle v. State, 161 S.W. 
1049, 110 Ark. 318. 

18 C.J. p 1272 note 32. 

Zn Georgia 

(1) Rule stated in text has been 
followed. 

Ga.—Basil v. State, 97 S.E. 259, 22 
Ga.App. 765. 

18 C.J. p 1272 note 32. 

(2) However, it has also been held 
that proof of general reputation of 
both a house and inmates, for lewd- 


582 



27 C.J.S. 

that is reputed to be a bawdyhouse, proof of such 
reputation is sufficient. 68 In subdivision b (4) (c) 
of this section is considered the reputation of the 
inmates or frequenters of a bawdyhouse as proof of 
the character of such a house. 

Proof of ill fame. When the ill fame of the house 
is an element of the offense it must be proved by 
satisfactory evidence. 69 

(c) Bawdyhouses, Etc. 

Character of the house as a bawdyhouse or the like 
may be shown by direct or circumstantial evidence. 

With respect to the sufficiency of evidence to sus¬ 
tain a charge of keeping a bawdyhouse or house of 
ill fame, the general rules stated in the subdivisions 
above apply. 70 Hence the character of the house or 
the prohibited practices engaged in therein may be 
proved by direct or circumstantial evidence. 71 To 
be sufficient, however, the evidence must show that 
the house was resorted to for the purposes of prosti¬ 
tution or lewdness, 72 although it need not be shown 
that it was used for any considerable length of 
time. 73 The fact that women inhabit or frequent a 
house, and are visited there by different men in a 
manner not recognized by social usage, is very per- 
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suasive evidence that the place is used for purposes 
of prostitution, and intended to be so used by the 
person in charge. 74 

While evidence of one or more acts of prostitu¬ 
tion or lewdness in accused’s house may not be suf¬ 
ficient to show that it was a bawdyhouse or house 
of ill fame, 75 it is sufficient where the proof shows 
only that a woman privately and singly admits to 
her home for that purpose from time to time one or 
more favored men; 76 and even a single act of il¬ 
licit intercourse will be sufficient if there is other 
evidence showing the public or indiscriminate na¬ 
ture of the unlawful sexual commerce, 77 or if the 
house is shown to be used and occupied for the pur¬ 
pose of prostitution. 78 If the circumstances proved 
show that prostitution or lewdness was practiced in 
the place, it is unnecessary to prove any particular 
act of prostitution, 79 or lewdness, 80 or fornication or 
adultery; 81 nor is it necessary to prove acts of copu¬ 
lation. 82 Evidence of frequent acts of prostitu¬ 
tion by defendant with men who resorted there and 
of the repute of the house as being a bawdyhouse is 
sufficient without showing that other lewd women 
resorted there. 83 


ness, without more, is insufficient to 
sustain a conviction under statute 
making it an offense to keep a lewd 
house. 

Ga.—Pirkle v. State, 22 S.E.2d 104, 
6 S Ga.App. 52. 

68 . Conn.—State v. Morgan, 40 Conn. 
44. 

69. Ga.—Smith v. State, 76 S.E.2d 
735, 88 Ga.App. 465—Ward v. State, 
SO S.E. 295, 14 Ga.App. 110. 

18 C.J. p 1273 note 49. 

Evidence held sufficient 
Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

70. Ala.—Edison v. State, 93 So. 352, 
IS Ala.App. 504. 

Iowa.—State v. Steen, 101 N.W. 96, 
125 Iowa 307. 

18 C.J. p 1273 note 40. 

71- Ga.—Smith v. State, 182 S.E. 

816, 52 Ga.App. 88. 

Iowa.—State v. Owen, 219 N.W. 23, 
205 Iowa 1052. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

State v. Davis, App., 192 S.W.2d 
39. 

72. Ga.—Smith v. State, 76 S.E.2d 
735, 88 GaApp. 465—Wilkes v. 

State, 99 S.E. 390, 23 Ga.App. 727. 
Tex.—Hardaman v. State, 273 S.W. 

584, 100 Tex.Cr. 358. 

18 C.J. p 1273 note 41. 

Disorder insufficient 
To convict one for keeping house 


of ill fame, evidence of disorderly 
conduct and drunkenness on part of 
men and women on premises of ac¬ 
cused, and fact that arrests had been 
made there on the charge of loiter¬ 
ing, is insufficient. 

W.Va.—State v. Badda, 125 S.E. 159, 
97 W.Va. 417. 

73. Iowa.—State v. Lee, 45 N.W. 545, 
80 Iowa 75, 20 Am.S.R. 401, 

18 C.J. p 1273 note 42. 

74. Mo.—State v. Price, 92 S.W. 174, 
115 Mo.App. 656. 

75. Mo.—State v. Hesselmeyer, 123 
S.W.2d 90, 343 Mo. 797. 

j Pa.—Commonwealth v. Hay, 80 Pa. 
Super. 503. 

Tex.—Hardaman v. State, 273 S.W. 

584, 100 Tex.Cr. 358. 

18 C.J. p 1273 note 44. » 

One instance of solicitation of sex- j 
ual intercourse does not constitute j 
house where defendant lived a '‘house 
of prostitution.*’ 

W.Va.—State v. Crummitt, 40 S.E.2d 
852, 129 W.Va. 366. 

76. Mo.—State v. Hesselmeyer, 123 
S.W.2d 90, 343 Mo. 797. 

77. Mo.—State v. Hesselmeyer, su¬ 
pra. 

Prima facie case 

In prosecution for displaying signs 
of honest business upon exterior 
parts of house ordinarily used as a 
common bawdyhouse, evidence did not 
fail to make prima facie case be¬ 
cause there was proof of only two 
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acts of bawdry, and that there was 
only one female inmate. 

Mo.—State v. Hesselmeyer, supra. 

78. Iowa.—State v. Irvine, 91 N.W. 
760, 117 Iowa 469—State v. Rus¬ 
sell, 64 N.W. 281, 95 Iowa 406. 

79. Ala.—Edison v. State, 93 So. 352, 
18 Ala.App. 504. 

Neb.—State v. Leflang, 187 N.W. 776, 
108 Neb. 138. 

80. Ga.—Brannan v. State, 158 S.E. 
355, 43 Ga.App. 231. 

Iowa.—State v. Gilliland, 174 N.W. 
496, 187 Iowa 794. 

N.J.—State v. Berman, 199 A. 776, 
120 N.J.Law 381. 

81. Ga.—Frazier v. State, 91 S.E.2d 
85, 93 GaApp. 204—Smith v. State, 
182 S.E. 816, 52 GaApp. 88 —Mor¬ 
ris v. State, 115 S.E. 37, 29 GaApp. 
268. 

Specific acts of illicit intercourse or 
bawdry 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

State v. Davis, App., 192 S.W.2d 
39—State v. Bennett, App., 118 S. 
W.2d 1042. 

82. Iowa.—State v. Flynn, 155 N.W, 
254, 175 Iowa 604. 

18 C.J. p 1273 note 47. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743. 

83. Mich.—People v. Martin, 142 N. 
W. 592, 176 Mich. 381—People v. 
Mallette, 44 N.W. 962, 79 Mich. 606. 



§ 15 DISORDERLY HOUSES 

Character or reputation of inmates or frequenters. 
Evidence of the bad character of the inmates is not 
alone sufficient to sustain a conviction for keeping a 
bawdyhouse, 84 nor is evidence of the general reputa¬ 
tion of frequenters or inmates alone sufficient. 85 
Such evidence of character or reputation, however, 
is to be weighed with the other evidence, 86 and, 
taken together with proper and corroborative evi¬ 
dence, may be sufficient. 87 The corroborating cir¬ 
cumstances that would authorize a conviction must 
be such from which it might be reasonably inferred 
that the forbidden acts took place in the house. 88 

Notice to quiL Where an ordinance provides for 
a fine for each day’s persistence in the use of a 
house after receipt of a notice from the mayor of 
the city, it is necessary, to authorize the fines for 
keeping such a house, to prove that the notice was 
given and that the house was used for the prohibited 
purposes. 89 

(d) Gaming Houses 

In a prosecution for keeping a gaming house the 
character of the house is sufficiently shown by proof that 
the house was habitually resorted to by the public for 
the purpose of gaming or gambling. 

In a prosecution for keeping a gaming house it 
is sufficient to prove that the house was habitually 
resorted to by the public or a class of the public for 
the purpose of gaming or gambling; 90 but the fact 
that one of the persons who played cards in a house 
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is a gambler is insufficient to show that the house is 
a gaming house. 91 

(e) Tippling Houses 

Character of the house as a prohibited tippling house 
is sufficiently shown by evidence of the sale of liquor 
without a license together with evidence that persons 
of ill repute are permitted to remain on the premises 
and become intoxicated. 

In a prosecution for keeping a tippling house, evi¬ 
dence of the sale of liquor without a license, togeth¬ 
er with evidence that persons of ill repute were per¬ 
mitted to remain on the premises and become in¬ 
toxicated, is sufficient. 92 It is not necessary to prove 
that accused knew of the alleged annoyance to the 
neighborhood. 93 Under some statutes proof of un¬ 
lawful sales of intoxicating liquor alone is insuf¬ 
ficient to sustain a charge of keeping a disorderly 
house. 94 

c. Letting, Permitting, Etc., to Be Used 

In a prosecution for leasing or permitting premises 
to be used as a disorderly house or a particular kind of 
disorderly house, the evidence to be sufficient to sustain 
a conviction must show the essential elements of the 
offense charged, and this may be done by circumstantial 
evidence. 

In a prosecution for leasing or permitting premis¬ 
es to be used as a disorderly house or particular kind 
of disorderly house, the evidence to be sufficient to 
sustain a conviction must show the essential elements 
of the offense charged. 94 - 50 Thus, it must show 
that accused was the owner or had control of the 


84. Tex.—Ramey v. State, 45 S.W. 
489, 39 Tex.Cr. 200. 

Smalley v. State, 11 Tex. App. 147. 
18 C.J. p 1273 note 48. 

Appearance of girls 

Pact that a girl is seen in a place 
having the general reputation of be¬ 
ing a bawdyhouse, wearing a thin, 
low-necked, short dress, is not alone 
sufficient evidence that she is a lewd 
person. 

Okl.—Francis v. State, 185 P. 126, 16 
OkI.Cr. 543. 

85. Ga.—Frazier v. State, 91 S.E.2d 
85, 93 Ga.App. 204—Pirkle v. State, 

22 S.E.2d 104, 68 Ga.App. 52— 
Wilkes v. State, 99 S.E. 390, 23 Ga. 
App. 727. 

Pa.—Commonwealth v. Hay, 80 Pa- 
Super. 503. 

Tex.—Gibson v. State, 162 S.W.2d 
703, 144 Tex-Cr. 263. 

86 . Ga.—Smith v. State, 76 S.E.2d 
735, 88 Ga.App. 465. 

Pa.—Commonwealth v. Hay, 80 Pa- 
Super. 503. 

87. Ga.—Wilkes v. State, 99 S.E. 390, 

23 Ga-App. 727. 

Iowa.—State v. Owen, 219 N.W. 23, 
205 Iowa 1052, 


Mo.—State v. Davis, App., 192 S.W. 
2d 39. 

Neb.—State v. Leflang, 187 N.W. 776, 
108 Neb. 138. 

Pa.—Commonwealth v. Hay, 80 Fa. 
Super. 503. 

88. Ga.—Wilkes v. State, 99 S.E. 390, 
i 23 Ga.App. 727. 

Insufficient corroboration 

The mere presence of men at ac¬ 
cused’s house, who could be seen from 
the street, and whose conduct was 
in no wise improper or suggestive of 
lewdness, was not sufficient corrobo¬ 
ration. 

Ga.—Wilkes v. State, supra. 
Sufficiency of evidence of ill repute 
of house and of persons resorting 
to house see supra subdivision a 
(4) (b) of this section. 

89. La.—State v. Finnegan, 23 So. 
621, 50 La.Ann. 549. 

90. Ky.—Arenz v. Commonwealth, 
102 S.W. 238, 125 Ky. 737. 

18 C.J. p 1273 note 51. 

91. Tex.—Anderson v. State, App., 
12 S.W. 868. 

92. N.J.—Jannone v. State, 45 A. 

1032, 64 N.J.Law 535. J 
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Tex.—Sullivan v. State, 136 S.W. 456, 
61 Tex.Cr. 657. 

93. Ind.—Cable v. State, 8 Blackf. 
531. 

94. N.J.—State v. Kelly, 124 A 516, 
100 N.J .Law 186, 1 N.J.Misc. 507 
—State v. Goff, 65 A 854, 74 N.J. 
Law 247. 

94.50 Evidence held sufficient 

(1) To sustain conviction for let¬ 
ting premises for purposes of assig¬ 
nation. 

Ark.—Rhodes v. State, 189 S.W.2d 
379, 208 Ark. 1043. 

(2) To sustain conviction of hotel 
clerk for unlawfully receiving certain 
persons in hotel for purpose of pros¬ 
titution. 

W.Va.—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74. 

Corroboration of officer not required 
In prosecution of hotel clerk for 
unlawfully receiving certain persons 
in hotel for purpose of prostitution, 
testimony of investigating officer who 
visited hotel did not need corrobora¬ 
tion by testimony of girl who accom¬ 
panied officer. 

W.Va.—State v. Taylor, supra. 
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house, 95 that he knew the purpose for which the 
house was to be used, 96 and that the house actually 
was of the character alleged. 97 Circumstantial evi¬ 
dence may be sufficient to justify a conviction. 98 

Where the offense is for knowingly renting a 
place for the purpose of prostitution, it is sufficient 
if the evidence shows that a room was rented for 
such purpose even though the act was not accom¬ 
plished 98 * 5 or even intended by the lessees. 99 Where, 
however, the offense charged is permitting the place 
to be used for prostitution the evidence must show 
that the place was so used, it being insufficient if 
it is only shown that accused occupied a room for 
sexual intercourse on one or more occasions. 1 

Reputation of house, lessee , and inmates . When 
the leasing or permitting a house to be used as a 
bawdyhouse is the offense to be tried, the evil re¬ 
pute of the house is not sufficient to substantiate such 
charge; 2 nor is evidence of the bad reputation of 
the lessee and of other women seen in the house 
sufficient 3 However, bad reputation in connection 
with other facts may be sufficient. 4 

d. Living in or Frequenting 

Direct or circumstantial evidence may be sufficient 
to warrant conviction for living in, or frequenting or 
resorting to, a disorderly house or a particular kind of 
disorderly house. 
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To sustain a charge of living in, or frequenting 
or resorting to, a disorderly house or a particular 
kind of disorderly house, either direct or circum¬ 
stantial evidence is sufficient to sustain a conviction. 5 

Although, as may be seen supra § 14(4), evidence 
of the reputation of the house is admissible in pros¬ 
ecution for resorting to or frequenting a bawdy- 
house, standing alone it is insufficient to prove the 
disorderly character of the house. 6 

§ 16. Trial and Judgment 

a. Trial generally 

b. Questions of law and fact 

c. Instructions 

d. Verdict and judgment 

a. Trial Generally 

General rules govern the trial in prosecutions In¬ 
volving disorderly houses. 

Rules applicable in criminal prosecutions general¬ 
ly govern the trial in prosecutions involving disor¬ 
derly houses. 6 - 50 Hence, in accordance with the 
general rule of criminal law discussed in Criminal 
Law, § 1045 b, that the order in which the evidence 
may be introduced is within the discretion of the 
trial court, it is not necessary to prove accused’s con- 


95 . TJ.S.—Oligschlager v. Territory, 
146 F. 131, 76 C.C.A. 557. 

18 C.J. p 1274 note 56. 

96. Wis.—State v. Damorjian, 204 
N.W. 498, 187 Wis. 445. 

18 C.J. p 1274 note 57. 

Evidence held sufficient to show 
knowledge or reason to know 
Ark.—Rhodes v. State, 189 S.W.2d 
379, 208 Ark. 1043. 

OkL—Irvin v. State, 176 P. 83, 15 
Okl.Cr. 260. 

Tex.—Lindsay v. State, 5 S.W.2d 772, 
110 Tex.Cr. 321, rehearing denied 
5 S.W.2d 1119, 110 Tex.Cr. 321. 

18 C.J. p 1274 note 57 [a], 

97. Neb.—Drake v. State, 17 N.W. 
117, 14 Neb. 535. 

18 C.J. p 1274 note 58. 

98. Ark.—Rhodes v. State. 189 S.W. 
2d 379. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

Wis.—State v. Damorjian, 204 N.W. 
498, 187 Wis. 445. 

38.5 Ark.—Rhodes v. State, 189 S.W. 
2d 379. 

Wis.—State v. Damorjian, 204 N.W. 
498, 187 Wis. 445. 

99. Wis.—State v. Damorjian, su¬ 
pra. 

Season for rule 

“The offense is complete when a 
room is offered with the intent, on 


the part of the one who offers it, 
that it shall or may be used for the 
purpose of prostitution. The defend¬ 
ant did everything that could be done 
by him to assist in an illegal act. 
The statute is broad enough to pro¬ 
hibit such aid. It puts a ban upon 
knowingly aiding in the commission 
of such offenses by offering a place 
where they may be committed.” 

Wis.—State v. Damorjian, supra. 

L Ark.—Woodson v. City of Fort 
Smith, 264 S.W. 934, 165 Ark. 443. 

2. Ky.—Cook v. Commonwealth, 169 
S.W. 553, 159 Ky. 839. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

3. Mich.—People v. Saunders, 29 
Mich. 269. 

N.Y.—People v. City Prison, 138 N. 
Y.S, 1073, 154 App.Div. 256, re¬ 
versed on other grounds 102 N.E. 
1110, 208 N.Y. 590. 

4. N.D.—State v. Farrier, 240 N.W. 
872, 61 N.D. 694. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

18 C.J. p 1274 note 61. 

5. Iowa.—State ▼. Gardner, 156 N. 
W. 747, 174 Iowa 748, L.R.A.1916D 
767, Ann.Cas.l917D 239. 

18 C. J. p 1274 note 62. 
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Evidence held sufficient 
Minn.—State v. Turner, 297 N.W. 108, 
210 Minn. 11. 

Evidence held insufficient 
Ill.—People v. True, 235 Ill.App. 349. 
Ind.—Wilson v. State, 113 N.E. 724, 
185 Ind. 225. 

Iowa.—State v. Sullivan, 174 N.W. 
225, 187 Iowa 385. 

Minn.—State v. Glenny, 6 N.W.2d 241, 
213 Minn. 177. 

N.Y.—People v. Meyer, 157 N.Y.S. 
997. 

Ohio.—State v. Hansen, App., 113 N. 
E.2d 99. 

Proof of another offense 

“Under the statute, one who fre¬ 
quents or visits a house of prostitu¬ 
tion as a patron of the place, or who 
associates with women known or re¬ 
puted to be prostitutes, is guilty of 
an offense separate and distinct from 
that of being employed in such house, 
and proof of the latter offense only, 
as in this case, will not sustain a con¬ 
viction based on the other charge or 
charges/* 

lad.—Blackwell v. State, 113 N.E. 
723, 724, 185 Ind. 227. 

a Iowa.—State v. Gardiner, 156 N. 
W. 747, 174 Iowa 748, L.R.A.191SD 
767, Ann.Cas,1917D 239. 

Tenn.—Howard v. State, 265 S.W. 542, 
150 Tenn. 341. 

6-50 Pa.—Commonwealth v. Wesley, 
91 A.2d 298, 171 FaSuper. 566. 
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nection with the house before proof is made of acts 
showing the character of the house. 7 

b. Questions of Law and Fact 

Questions of law are for the court and questions of 
fact are for the Jury. 

As is the case in criminal prosecutions generally, 
questions of law in prosecutions involving disorderly 
houses are for the court, 8 while questions of fact 
are for the jury. 9 

Whether there is sufficient evidence to go to the 


jury is a question for the court, 10 but it is for the 
jury to determine the weight to be accorded the evi¬ 
dence 11 and the ultimate sufficiency thereof. 12 If 
there is any evidence supporting the charge, the 
question of accused’s guilt or innocence is for de¬ 
termination of the jury. 13 

Particular questions for jury . More specifically, 
it has been held that under proper instructions from 
the court it is for the jury to determine accused’s 
connection with the house ; 14 whether he was one of 
the keepers of the house, 15 or had possession there- 


7- N.J.—Bindernagle v. State, 37 A. 
619, 60 N.J.Law 307, affirmed 38 A. 
973, 39 A. 360, 41 A. 109, 61 N.J. 
Law 259. 

a N.J.—Brown v. State, 7 A. 340, 
49 N.J.Law 61. 

9. Ky.—Hopkins v. Commonwealth, 
298 S.W.2d 695. 

N.J.—State v. W. U. Tel. Co., 97 A.2d 
480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. v. State of N. J., 74 S. 
Ct 124, 346 U.S. 869, 98 L.E<L 379. 

State v. Fero. 133 A. 412, 4 N.J. 
Misc. 501, affirmed 136 A. 924, 103 
N.J.Law 715. 

Pa.—Commonwealth v. Berney, 105 
A. 53, 262 Pa. 174. 

Commonwealth v. McDonald, 73 
Pa.Super. 341. 

W.Va.—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74. 

18 C.J. p 1274 note 69. 

Scheme to evade law 

In trial on Indictment for leasing 
building for immoral and illegal 
purposes, defended on ground that 
-parol transaction was a sale to ac¬ 
cused's son and not a lease, admis¬ 
sion of notice to quit, served on ten¬ 
ant in possession, signed by accus¬ 
ed's son, as owner, was not error, 
and it was for jury to say whether 
alleged purchase and notice were 
part of general scheme to evade the 
law. 

Pa.—Commonwealth v. Berney, 105 
A. 53, 262 Pa. 174. 

lOu Ky.—Marshall v. City of New¬ 
port, 255 S.W. 259, 200 Ky. 663. 
N.J.—-State v. Bailey, 127 A. 589, 3 
N.J.Misc. 210. 

N.M.—State v. Alston, 212 P. 1031, 28 
N.M. 379. 

Wis.—Heffner v. State, 187 N.W. 173, 
176 Wis. 471. 

18 OJ. p 1274 note 70. 

Evidence sufficient to go to jury 

(1) Keeping disorderly house gen¬ 
erally. 

D.C.—Packard v. U. S., Mun.App., 77 
A. 2d 19. 

Ky.—Adams v. Com., 231 S.W.2d 55, 
313 Ky. 298. 

NJT.—-State v. Fero, 133 A. 412, 4 N.J. 
Misc. 501, affirmed, 136 A. 924, 103 
N.J.L&W 715—State v. King, 133 A. 
312, 4 N.J.Misc. 218—State v. Bail¬ 
ey. 127 A 589, 3 N.J.Misc. 210. 


| (2) Keeping or running bawdy- 

j house or the like. 

j Iowa.—State v. Weston, 15 N.W.2d 
922, 235 Iowa 148—State v. Hatha¬ 
way, 276 N.W. 207, 224 Iowa 478. 
Kan.—State v. Eason, 1S6 P*2d 269, 
163 Kan. 763. 

Ky.—Marshall v. City of Newport, 
255 S.W. 259, 200 Ky. 663. 

N.J.—State v. Rogers, 73 A.2d 274, 
8 N.J.Super. 64. 

N.C.—State v. Herndon, 25 S.E.2d 611, 
223 N.C. 208, certiorari denied Hern¬ 
don v. State of North Carolina, 64 
S.Ct. 67, 320 U.S. 759, 88 L.Ed. 452. 
Tex.—Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 1S2. 

W.Va.—State v. Hacker, 42 S.E.2d 559, 
130 AY.Va. 91. 

(3) Letting or permitting house to 
be used for prostitution or lewdness. 
Ky.—Hopkins v. Com., 298 S.W.2d 695. 
N.M.—State v. Alston, 212 P. 1031, 

28 N.M. 379. 

Pa.—Commonwealth v. Robertson, 116 
A.2d 224, ITS Pa.Super. 281—Com¬ 
monwealth V. Shultz, 170 A. 462, 
111 Pa.Super. 407. 

W.Va.—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74. 

(4) Issues as to whether wife was 
one of the keepers of the house or 
participated actively in its manage¬ 
ment and had knowledge of the un¬ 
lawful use of the premises. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471 . 

(5) On question of possession of 
premises. 

Or.—State v. Gold, 290 P. 1093, 133 
Or. 635. 

Evidence insufficient to go to jury 

(1) Prosecution for maintaining a 
bawdyhouse. 

Mo.—State v. Powers, App., 176 S.W. 
2 d 293. 

(2) Knowingly permitting hotel 
premises to be used for immoral con¬ 
duct and knowingly permitting guests 
to register under fictitious names. 
Mass.—Commonwealth v. Altenhause, 

57 N.E.2d 921, 317 Mass. 270. 

11 . Fla.—Lashley v. State, 67 So.2d 
648. 

N.J.—State v. King, 132 A. 312, 4 N.J. 
Misc. 218. 
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W.Va.—State v. Taylor, 42 S.E.2d 549 
130 W.Va. 74. 

18 C.J. p 1275 note 71. 

12. Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88. 

Pa.—Commonwealth v. McDonald, 73 
Pa. Super. 341. 

Direction of verdict improper 

(1) Where there is no admission or 
presumption calling for explanation 
or reply by accused, the court may 
not direct a verdict. 

N.C.—State v. Singleton, 110 S.E. 846, 
183 N.C. 738. 

(2) A charge to jury, "If you be¬ 

lieve the evidence, I instruct you that 
you will find the defendant . . . 

guilty,” is improper where the evi¬ 
dence is not impelling. 

N.C.—State v. Singleton, supra. 

(3) In a prosecution for keeping 
a disorderly house by leasing prem¬ 
ises with knowledge of the immoral 
purpose for which the house was to 
be used, the burden of proof being 
on the state to satisfy the jury be¬ 
yond a reasonable doubt, not only 
that the house was kept as a disor¬ 
derly house by the lessee, hut that ac¬ 
cused leased it to her with knowl¬ 
edge of the illegal use to be made 
of it, and, although accused admit¬ 
ted he leased the house, he denied 
that he had any knowledge of the 
immoral use to which it was to be 
put, the court improperly directed 
the jury to return verdict of guilty 
as a matter of form, so that the su¬ 
preme court might have an oppor¬ 
tunity to pass on the case and say 
what the law was with respect to 
renting of property for such purpose 
N.C.—State v, Boyd, 95 S.E. 161, 175 

N.C. 791. 

13. Fla.—Powell v. State, 23 So.2d 
727, 156 Fla. 563. 

N.J.—State v. King, 132 A. 312, 4 N. 
J.Misc. 218. 

14. N.J.—State v. Fero, 133 A. 412, 
4 N.J.Misc. 501, affirmed 136 A. 924, 
103 N.J.Law 715. 

15. Wis.—Haffner v. State, 187 N.W. 
173, 176 Wis. 47L 
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of, 16 or had the control or management of the 
house; 17 whether he knew the character of the 
house 18 or the lessee; 19 and whether he knew the 
use to which the house was to be, or was being, 
put; 20 whether the house was in fact a disorderly 
house, 21 bawdyhouse or the like, 22 or gaming 
house ; 23 whether the house was resorted to for the 
purpose of prostitution 24 and whether accused re¬ 
ceived pay for the use of the rooms for such pur¬ 
pose; 25 whether accused was habitually guilty of 
permitting infractions of law on his premises; 26 
whether a conversation between a witness and a 
person at accused’s house which tended to show the 
character of the house was heard by accused; 27 
whether accused being in control of the place per¬ 
mitted it to be used as a disorderly house; 28 the 
character of frequenters; 29 the reputation of the 
house; 30 and the intention, motive, or purpose of 
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a lessor in letting a house which was used as a 
bawdyhouse. 31 

c. Instructions 

In prosecutions Involving disorderly house the In¬ 
structions should present the law applicable to the case r 
and cover and be confined to the issues as raised by the 
pleading and evidence; but they should not be abstract 
or misleading, or invade the province of the Jury. 

The general rules of criminal law relative to the 
necessity, sufficiency, and effect of instructions to 
the jury, discussed in Criminal Law §§ 1189-1347, 
apply to offenses in connection with the keeping of 
a disorderly house. 32 Hence the court should in¬ 
struct the jury as to the nature and elements of the 
offense, and, when necessary, define the legal mean¬ 
ing thereof, leaving it to the jury to determine 
whether the existence of those elements has been 
established by the evidence, 33 and it may and should 


16. Or.—State v. Gold, 290 P. 1093, 
133 Or. 635. 

17. Wis.—Haffner v. State, 187 N.W. 
173, 176 Wis. 471. 

18 C.J. p 1275 note 72. 

18. N.J.—State v. Mausert, 89 A. 
1011, 85 N.J.Law 498. 

19. Ky.—Ross v. Commonwealth, 2 
B.Mon. 7. 

20. Ky.—Hopkins v. Commonwealth, 
298 S.W.2d 695. 

N.J.—State v. W. IT. Tel. Co., 97 A.2d 
480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. v. State of N. J. f 74 S. 
Ct. 124, 346 IT.S. 869, 98 L.EcL 379. 
N.C.—State v. Boyd, 95 S.E. 161, 175 
N.C. 791. 

Pa.—Commonwealth v. Shultz, 170 A. 

462, 111 Pa.Super. 407. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wis. 471. 

21. Iowa.—City of Ottumwa v. Stick- 
el, 191 N.W. 797, 195 Iowa 988. 

N.J.—State v. Fero, 133 A. 412, 4 N. 
J.Misc. 501, affirmed 136 A. 924, 103 
N.J.Law 715. 

IS C.J. p 1275 note 75. 

22. Ala.—Wilson v. State, 84 So. 783, 
17 Ala.App. 307. 

18 C.J. p 1275 note 76. 

23. Tex.—Anderson v. State, App., 
12 S.W. 868. 

24. Iowa.—State v. Flynn, 155 N.W. 
254, 175 Iowa 604. 

25. Wis.—Haffner v. State, 187 N. 
W. 173, 176 Wis. 471. 

26. N.J.—Brown v. State, 7 A. 340, 
49 N.J.Law 61. 

27. Mass.—Commonwealth v. Sli- 
ney, 126 Mass. 49. 

28. N.J.—State v. Harrington, 94 A. 
623, 87 N.J.Law 713. 

29. N.J.—State v. Littman, 92 A. 580, 
86 N.J.Law 453, affirmed 96 A. 66, 88 
N.J.Law 392. 


3a Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88. 

Iowa.—State v. Flynn, 155 N.W. 254, 
175 Iowa 604. 

31. Ky.—Ross v. Commonwealth, 2 
B.Mon. 417. 

32. Pa.—Commonwealth v. Shultz, 
170 A. 462, 111 Pa.Super. 407. 

18 C.J. p 1275 note 86. 

Instructions held proper 

<1) In prosecution for leasing 
rooms for bawdyhouse, reference of 
court in charge to accused husband 
who owned property as head of house 
held not improper. 

Pa.—Commonwealth v. Shultz, su¬ 
pra. 

(2) Charge to convict if jury 
found patrons of house did there 
drink intoxicating liquor, get drunk, 
solicit, and make arrangements for 
sexual intercourse, held, in absence 
of disjunctive “or," to describe series 
of acts, one following another, which 
constituted offense, and not to direct 
conviction for isolated acts. 

N.J.—State v. Kelly, 124 A. 516, 100 
N.J.Law 186, 1 N.J.Misc. 507. 

(3) In a prosecution for keeping 
a common-law disorderly house, a 
charge that, while the habitual un¬ 
lawful sale of liquor alone will not 
sustain the indictment, it will he sus¬ 
tained where, in addition thereto, it is 
shown that men and women of evil 
name and fame were permitted to 
frequent the place and there drink 
such intoxicating liquor and indulge 
in acts of open indecency, or where, 
in addition to such sales, it is shown 
that other illegal practices specified 
in the indictn^ent were habitually car¬ 
ried on, was not erroneous on the 
ground that it led the jury to be¬ 
lieve that they might convict on mere 
proof of habitual sales of intoxicat¬ 
ing liquors. 

N.J.—State v. Dragone, 122 A. 878, 
99 N.J.Law 144. 
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(4) In prosecution for maintaining 
a disorderly house, trial court did 
not err in charging that violations 
of specific regulations under Alco¬ 
holic Beverage Control Act might be 
considered in deciding whether de¬ 
fendant was guilty under indictment, 
where each of violations pointed to 
conduct falling under head of drink¬ 
ing 1 , tippling, whoring and misbehav¬ 
ing, or directly connected therewith. 
N.J.—State v. Elliott, 28 A2d 697, 

129 N.J.Law 169, affirmed 31 A2d 
818, 130 N.J.Law 174. 

(5) Other instructions. 

Kan.—State v. Eason, 186 P.2d 269, 
163 Kan. 763. 

N.J.—State v. W. TJ. Tel. Co., 97 A2d 
480, 12 N.J. 468, appeal denied W. 
IT. Tel. Co. v. State of N. J., 74 S. 
Ct. 124, 346 U.S. 869, 98 L.E<L 379. 

33. N.J.—State v. W. IT. Tel. Co., 
97 A2d 480, 12 N.J. 468, appeal de¬ 
nied W. U. Tel. Co. v. State of N. 
J., 74 S.Ct 124, 346 U.S. 869, 98 tu 
Ed. 379. 

State v. Elliott, 28 A.2d 597, 129 
N.J.Law 169, affirmed 31 A.2d 818, 

130 N.J.L&W 174—Bindernagle v. 
State, 37 A 619, 60 N.J.Law 307, 
affirmed 38 A 973, 39 A 360, 41 A 
109, 61 N.J.Law 259. 

18 C.J. p 1275 note 90. 

Instructions held sufficient 

(1) In prosecution for keeping dis¬ 
orderly house, charge of court was 
without error, when it fully and ade¬ 
quately submitted to the Jury ac¬ 
cused's contention as to the character 
of the persons who visited the house 
and their conduct while there, and 
also explained the degree of proof 
required in such cases. 

Pa.—Commonwealth v. Rosenf eld, 73 
Pa.Super. 298. 

(2) Other instructions see 13 CJ. 
p 1275 note 90 £&L 
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otherwise properly present the law applicable to the ings; 39 and instructions which ignore or exclude 
case. 34 Instructions, however, should not be ab- issues 40 or defenses from the consideration of the 
stract, 35 or calculated to confuse or mislead the jury are erroneous. 41 

jury,36 or invade the province of the jury” Ag affectcd by the evidenc ^ Xhe instructions 

Charging on issues . The court should submit the should be confined to the issues as presented by the 

issues properly raised in the case, 38 confining its in- evidence, 42 but those which single out evidence of 

structions to the issues as presented by the plead- particular facts and give them undue prominence 


34* Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90. 343 Mo. 797. 

Iowa.—State v. Jenkins, 81 N.W.2d 
653, 248 Iowa 594. 

Pa.—Commonwealth v. Frangos, -43 A. 
2d 627, 158 Pa.Super. 77. 

Character of house 

(1) In prosecution of hotelkeeper 
for keeping a lewd house, charge 
that house may be lewd house al¬ 
though chiefly devoted to other pur¬ 
poses, as where hotelkeeper knowing¬ 
ly allows lewd practices, notwith¬ 
standing greater portion of guests 
may be decent people, held not er¬ 
ror. 

Ga.—Smith v. State, 182 S-E. 816, 52 
Ga.App. 88. 

(2) An instruction defining “com¬ 
mon bawdyhouse” as a house of ill- 
fame kept for resort and commerce 
for lewd people of both sexes, and 
the term “assignation house” as 
meaning a house resorted to for pros¬ 
titution, was proper. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

(3) Instruction that a “disorderly 
house” is a house kept in such a way 
as to disturb, annoy, or scandalize 
surrounding community generally, or 
people of general community, was 
proper, and was not objectionable be¬ 
cause it did not include statement 
that such a house must be a place of 
public resort, where such a state¬ 
ment was implicit in entire charge. 
S.C.—State v. Turner, 18 S.E.2d 372, 

198 S.C. 487. 

(4) In prosecution for operating a 
bawdyhouse it was not error to in¬ 
struct jury that a “bawdyhouse” or 
“brothel” is a house of ill fame, kept 
for resort and commerce of lewd peo¬ 
ple of both sexes. 

Mo.—State v. Smith, App., 310 S.W. 
2d 21. 

Knowledge 

(1) In prosecution of hotelkeeper 
for keeping a lewd house, charge on 
necessity for, and method of, prov¬ 
ing hotelkeeper's knowledge of lewd 
practices carried on in hotel, and 
facts relevant to determination of ac¬ 
cused's knowledge held not error. 

Ga.—Smith v. State, 182 S.E. 816, 52 

GaApp. 88. 

(2) Where hotel owner was not 
present when his agent rented room 
to unmarried couple, submission to 
Jury, ia subsequent prostitution pros¬ 


ecution, of question whether owner 
rented rooms without requiring jury 
to believe that agent knew or had 
reasonable grounds to believe that 
couple was unmarried and that owner 
knew or had reasonable grounds to 
believe agent was renting his rooms 
for prostitution constituted prejudi¬ 
cial error. 

Ky.—Hopkins v. Commonwealth, 298 
S.W.2d 695. 

Knowledge after indictment 
Instruction that testimony as to 
information given accused, whether 
before or after indictment, that place 
was disorderly house, must be con¬ 
sidered, held erroneous. 

N.Y.—People v. Shepherd, 242 N.Y.S. 
178, 229 App.Div. 790. 

35. Mo.—State v. Price, 92 S-W. 174, 
115 Mo.App. 656. 

36. Mich.—People v. Russell, 67 N. 
W. 1099, 110 Mich. 46. 

18 C.J. p 1275 note 88. 
instruction not misleading 

In prosecution for maintaining a 
disorderly house, instruction that any 
place of public resort is a “public 
nuisance” where illegal practices are 
habitually carried on or where such 
place becomes habitual resort of 
thieves, drunkards, and prostitutes, 
who gather for an unlawful purpose, 
or make it a rendezvous where plans 
may be concocted for depredations 
on society and disturbing either its 
peace, its right, or property, but that 
it is not necessary to prove all of 
j those elements, and that it is suffi- 
! cient if state has proved one “act” 
or one violation beyond a reasonable 
doubt, was not misleading because of 
use of inappropriate word “act.” 

N.J.—State v. Elliott, 28 A.2d 597, 129 
N.J.Law 169, affirmed 31 A.2d 818, 
130 N.J.Law 174. 

37. N.Y.—People v. Shepherd, 242 N. 
Y.S. 178, 229 App.Div. 790. 

18 C.J. p 1275 note 89. 

Instructions invading province of 
jury 

(1) Instruction that accused’s in¬ 

tercourse with women of alleged dis¬ 
orderly house would be conclusive 
proof of knowledge of nature thereof 
held erroneous. # 

N.Y.—People v. Shepherd, 242 N.Y.S. 
178, 229 App.Div. 790. 

(2) Other similar instructions see 
18 C.J. p 1275 note 89 [a]. 

38. Ky.—Hopkins v. Commonwealth, ] 
298 S.W.2d 695. 
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N.J.—State v. W. U. Tel. Co., 97 A.2d 
450, 12 N.J. 468, appeal denied W. 
U. Tel. Co. v. State of N. J. f 74 S.Ct 
124, 346 U.S. 869, 98 L.Ed. 379. 
Pa.—Commonwealth v. Frangos, 43 
A2d 627, 158 Pa.Super. 77. 

Tex.—Chadwick v. State, 216 S.W. 
397, 86 Tex.Cr. 269. 

Belation of accused to premises 
In a prosecution for keeping or per¬ 
mitting to be kept a bawdyhouse on 
premises leased and controlled by ac¬ 
cused, the charge of the court should 
submit to the jury the question 
whether or not accused in fact oc¬ 
cupied that relation to said prem¬ 
ises. 

Tex,—Chadwick v. State, supra. 

39. N.J.—State v. Goodman, 105 A 
10, 92 N.J.Law 14. 

18 C.J. p 1275 note 91. 

Instructions held insufficient or 
properly refused 

(1) In prosecution for unlawfully 
keeping disorderly house wherein 
men and women were permitted to 
drink, tipple, fight, etc., instruction 
that jury might convict if accused 
conducted business on Sundays in 
usual week-day way was erroneous. 
N.J.—State v. Goodman, 105 A 10, 92 

N.J. Law 14. 

(2) In prosecution for keeping a 
bawdyhouse, failure to submit to jury 
accused’s knowledge of prostitution 
in his hotel was not error, since un¬ 
der statute no knowledge is neces¬ 
sary, in absence of allegation of 
knowledge in the indictment. 

Tex.—Secrist v. State, 97 S.W.2d 196, 

131 Tex.Cr. 182. 

(3) Other instructions see 18 C.J. 
p 1275 note 91 [b]. 

4a Iowa.—State v. Beebe, 88 N.W. 

358, 115 Iowa 128. 

18 C.J. p 1276 note 93. 

Defendants’ relation to premises 
Charge in prosecution for maintain¬ 
ing bawdyhouse that guilt of defend¬ 
ants, turning over premises to an¬ 
other, depended on their guilty knowl¬ 
edge, held erroneous as ignoring de¬ 
fendants’ relationship to premises. 
Wis.—State v. Larson, 238 N.W. 837, 
206 Wis. 154. 

41. Tex.—Morgan v. State, 136 S.W. 
445, 62 Tex.Cr. 39. 

42. Iowa.—State v. Jenkins, 81 N.W. 
2d 653, 248 Iowa 594. 

Mont.—State v. Hendricks, 39 P. 93, 
15 Mont. 194, 48 Am.S.R. 666. 

18 C.J. p 1275 note 92. 
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are erroneous. 43 If it is pointed out in the charge 
that it is the right and duty of the jury to decide 
disputed questions of fact, the court may use lan¬ 
guage indicating the impression made on its mind 
by the evidence. 44 

Requests . Proper requests to charge the jury as 
to matters not touched upon by the court in its gen¬ 
eral instructions should be granted. 45 Where, how¬ 
ever, the general instructions embrace substantially, 
but in different language, all the material instruc¬ 
tions requested by defendant, he has no ground of 
exception. 46 

Construction of instructions . Instructions must 
be construed as a whole, and if, when so construed, 
they properly state the law, they are not subject to 
exception, although some portion thereof when con¬ 
sidered alone may be erroneous. 47 

Harmless error . Error in giving or refusing in¬ 
structions is harmless where the interests of the 
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party complaining were not prejudiced thereby. 48 
d. Verdict and Judgment 

The verdict and judgment must be responsive to the 
charge, and the judgment must be responsive to the 
verdict. 

In prosecutions involving disorderly houses, the 
verdict must be responsive to and cover the offense 
charged in the indictment. 49 The judgment must al¬ 
so be responsive to the offense charged, 50 and to 
the verdict, 51 and must fix the punishment. 52 A 
variance between the judgment and the charge is 
not cured by the fact that the evidence is sufficient 
to show guilt as to the offense charged. 53 

Where two or more persons have been jointly in¬ 
dicted and convicted, the judgment may be several 
against those accused. 54 

§17. Sentence and Punishment 

The punishment of persons convicted of offenses in¬ 
volving disorderly houses is now generally regulated by 


Instructions held sufficient or im¬ 
properly refused 

(1) In prosecution for resorting to 
a house of ill fame for the purpose 
of lewdness, instruction, that evi¬ 
dence had been offered by the state 
tending to show that acts of lewd¬ 
ness and immorality were indulged in 
in the house by others at times when 
accused was not present, held sup¬ 
ported by evidence, although no spe¬ 
cific acts of lewdness were shown. 
Iowa.—State v. Gilliland, 174 N.W. 

496, 187 Iowa 794. 

(2) In prosecution for displaying 
signs of honest business on exterior 
parts of house ordinarily used as com¬ 
mon bawdyhouse, instruction was not 
erroneous as authorizing jury to con¬ 
vict on finding that those accused 
kept a certain house and permitted 
signs to be displayed thereon with¬ 
out limiting jury to inn mentioned 
in information, where instruction re¬ 
quired jury to find that those accus¬ 
ed kept house “at the place mention¬ 
ed in the evidence" and signs men¬ 
tioned in evidence, and evidence re¬ 
ferred to house and signs specified in 
information. 

Mo.—State v. Hesselmeyer, 123 S.W. 

2d 90, 343 Mo. 797. 

(3) In prosecution for keeping 
house of ill fame, reference in in¬ 
structions to articles found on prem¬ 
ises, which were properly admitted 
in evidence as badges of bawdy house, 
was not error. 

Iowa.—State v. Mauch, 17 N.W.2d 

536, 236 Iowa 217. 

<4) Other instructions see 18 C.J. 
p 1275 note 92 [a]. 

43. Tex.—Cunningham v. State, 166 

S.W. 519, 73 Tex.Cr. 565. 

18 C.J. p 1276 note 95. 


Cautionary instructions held proper 
In a prosecution for keeping a 
bawdyhouse it is not error, after 
warning the jury to consider and 
weigh all the testimony, and to con¬ 
sider whether or not the witnesses 
knew what they were talking about, 
to further charge: “This particularly 
applies to the witnesses who testified 
as to the character of the house (nam¬ 
ing defendant's witnesses). Consider 
whether they visited this house at 
such times when they had the oppor¬ 
tunity of knowing just what kind of 
a house was being conducted.” 

Pa.—Commonwealth v. Wells, 69 Pa- 
Super. 227. 

44. N.J.—State v. Dragone, 122 A. 
878, 99 N.J.Law 144. 

45. Tex.—Gam el v. State, 17 S.W. 
158, 21 Tex.App. 357. 

Instruction properly refused 

An instruction that jury could not 
consider evidence adduced to estab¬ 
lish general reputation of premises 
involved was properly refused. 
W.Va.—State v. Hacker, 42 S.E.2d 
559, 130 W.Va. 91—State v. Taylor, 
42 S.E.2d 549, 130 W.Va. 74. 

46. Iowa.—State v. Gardner, 156 N. 
W. 747, 174 Iowa 748, L.R.A.1916D 
767, Ann.Cas.l917D 239. 

18 C.J. P 1276 note 97. 

47. Iowa.—State v. Gilliland, 174 N. 
W. 496, 187 Iowa 794. 

18 C.J. p 1276 note 98. 

As to proof 

Instruction permitting considera¬ 
tion of offenses, known to accused 
prosecuted for permitting keeping of 
house of prostitution on her prem¬ 
ises, other than on date in indict¬ 
ment, held proper. 

Me.—State v. Morin, 136 A. 80S, 126 
Me. 136. 


Prostitution 

In a prosecution for resorting to a 
house of ill fame for the purpose of 
lewdness, an instruction, that the 
burden rested on the state to prove 
beyond a reasonable doubt that the 
house was visited by persons of both 
sexes for the purpose of having sex¬ 
ual intercourse, was substantially a 
proper statement to the effect that 
the place must have been visited by 
persons of both sexes for the purpose 
of indiscriminate and unlawful sex¬ 
ual relations. 

Iowa.—State v. Gilliland, 174 N.W. 
496, 187 Iowa 794. 

48. Ill.—Mash v. People, 77 N.E. 92, 
220 Ill. 86. 

18 C.J. p 1276 note 99. 

49. Ill.—People v. Cline, 185 IIl-App. 
206. 

Pa.—Hunter v. Commonwealth, 2 Ser. 
& R. 298. 

18 C.J. p 1276 note 2. 

50. Ill.—People v. Butler, 208 HI. 
App. 126. 

There is a fatal variance between 
an information charging accused 
with being a keeper of a house of 
prostitution and a judgment finding 
him guilty of being an inmate of 
such a house. 

Ill.—People v. Butler, supra. 

51. Idaho.—People v. Buchanan, 1 
Idaho 681. 

Tex.—Brooks v. State, 4 Tex-App. 
567. 

52. Idaho.—People v. Buchanan, 1 
Idaho 681. 

53. III.—People v. Butler, 208 I1L 
App. 126. 

54. Ky.—Curd v. Commonwealth, 14 
B.Mon. 386—Caldwell v. Common¬ 
wealth, 7 Dana 229. 

Tex.—Moore v. State, 4 Tex.App. 127. 
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statute and the sentence imposed must be within the 
limits set. 

It has been held that at common law the offense 
of keeping a disorderly house, such as a bawdy- 
house, is punishable by fine in any amount or im¬ 
prisonment for any length of time or both as the 
court or jury in its discretion shall inflict. 53 How¬ 
ever, the punishment of a person convicted of keep¬ 
ing a disorderly house or of a kindred offense is 
now generally regulated by statute, 56 and under 
some of these statutes the trial court has discretion 
to fix the penalty within the limits set therein. 57 

Where, under a statute which provides that each 
day a disorderly house is kept shall constitute a sep¬ 
arate offense and provides for a penalty for each 
day, a conviction is had for each separate day on 
which an indictment distinctly charges such a house 
was kept, the penalty must be assessed for each day 
separately, and not aggregated. 58 

If within the statutory limits, the punishment im¬ 
posed by the court will not be interfered with unless 
there is an abuse of discretion, 59 it being said that 
a sentence which is within the limits fixed by law 
will not be held excessive. 60 Where, however, the 
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punishment is excessive it may be reduced. 61 Thus 
the punishment may be reduced where actual guilty 
knowledge of the keeper of a disorderly house is not 
shown, or the nuisance is abated. 62 

§ 18. Suppression 

Suppression of disorderly houses is within the police 
powers of the state. 

The regulation and suppression of disorderly 
houses, as, for example, bawctyhouses and the like, 
comes within the police powers reserved to the 
states 63 and not within the legislative power of con¬ 
gress except in time of war or other great public 
peril. 64 By statute in some jurisdictions a disor¬ 
derly house may be summarily suppressed; 65 or it 
may be suppressed or abated by order of the court 
in the prosecution for maintenance of the nui¬ 
sance; 66 and even in the absence of statute it has 
been held that courts of equity have power to sup¬ 
press a disorderly house. 67 It has been held, how¬ 
ever, that the right to a summary suppression ap¬ 
plies only to nuisances per se. 68 

For a consideration of the abatement of disorderly 
houses as nuisances see Nuisances §§ 103-138. 


55, Ky.—Huffman v. Commonwealth, 
234 S.W. 962, 193 Ky. 79. 

Punishment not excessive 

A sentence to pay a fine of five 
hundred dollars and to serve a sen¬ 
tence of one year in jail is not exces¬ 
sive punishment for conducting and 
maintaining a disorderly house, which 
was an offense cognizable at common 
law, and might be punished at com¬ 
mon law by a fine in any amount or 
by imprisonment in jail for any 
length of time, or by both in the dis¬ 
cretion of the jury. 

Ky.—Huffman v. Commonwealth, su¬ 
pra. 

Pillory, etc. 

At common law the keeping of a 
bawdyhouse was punished with fine 
and imprisonment, and such other 
infamous punishment as the pillory, 
etc., as the court in its discretion 
should inflict. 

Ky.—Hazlewood v. Commonwealth, 
132 S.W. 567, 141 Ky. 232. 

18 C.J. p 1276 note 17. 

56. Ill.—People v. Smith, 275 I1L 
App. 199. 

N.Y.—People ex rel. Pringle v. Liv¬ 
ingston, 239 N.Y.S. 122, 135 Misc. 
475. 

18 C.J. p 127$ note 18. 

Jail sentence may be imposed 
Va.'—Mitchell v. Commonwealth, 64 
S.E.2d 713, 192 Va 205. 

Punishment same for principal 
accessory 

In case of a misdemeanor, such as 
keeping a house of ill fame, punish¬ 
ment is same whether accused was a 


principal, an accessory, or an aider 
or abettor. 

Va.—^Foster v. Commonwealth, 18 S. 

E.2d 314, 179 Va. 96. 

Statute applicable 

(1) It has been held in New York 
that a party who was convicted of 
the misdemeanor of keeping a dis¬ 
orderly house, as a first offender, 
could be sentenced to a term in the 
workhouse under Pen.L. § 1937 fix¬ 
ing punishment for misdemeanors 
for which punishment is not other¬ 
wise fixed, as against contention that 
punishment provided for disorderly 
persons by code of criminal procedure 
alone was applicable. 

N.Y.—People ex rel. Sievers v. Mc¬ 
Gee, 2 N.Y.S.2d 500, 166 Misc. 379. 

(2) It was earlier, held, however, 
that one convicted of such offense 
may be sentenced under the parole 
commission law, instead of under 
Pen.L. § 1937. 

N.Y.—People ex rel. Koplitz v. Ward¬ 
en of Penitentiary, 184 N.Y.S. 254, 
112 Misc. 598, 38 N.Y.Cr. 388. 

57. Ill.—People v. Smith, 275 Ill.App. j 

199. i 

58. Tex.—Ex parte Smith, Cr., 43 S. ! 
W. 1000. 

59. Ill.—People v. Smith, 275 Ill.App. 
199. 

N.Y.—People ex rel. Pringle v. Liv¬ 
ingston, 239 N.Y.S. 122, 135 Misc. 
475. 

60. Ga.—Wilkinson v. State, 89 S.E. 
460, 18 Ga.App. 330. 
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61. N.Y.—People v. West, 23 N.Y.S. 
2d 281, 260 App.Div. 940. 

18 C.J. p 1277 note 20. 

Sentence reduced 

Judgment convicting defendant of 
keeping a disorderly house would be 
modified by reducing sentence to ten 
days in workhouse. 

N.Y.—People v. West, 23 N.Y.S.2d 2S1, 
260 App.Div. 940. 

62. N.Y.—People v. Brougham, 1 
Wheel.Cr. 40. 

63. U.S.—U. S. v. Hicks, D.C.Ky., 256 
F. 707—Katz v. San Francisco Im¬ 
migration Comr., Cal., 245 F. 316, 
157 C.C.A. 508. 

12 C.J. p 919 note 33. 

64. U.S.—U. S. v. Hicks, D.C.Ky., 
256 F. 707. 

65. Wash.—State v. Humphrey, 162 
P. 98 3, 94 Wash. 599. 

18 C.J. p 1277 note 25. 

66. Sufficiency of indictment 

In a prosecution for maintaining 
a nuisance consisting of a bawdy- 
house, there could be no order for the 
abatement of the nuisance under an 
indictment describing the house 
merely as a house on M street. 

Ky.—King v. Commonwealth, 159 S. 
W. 593, 154 Ky. 829, 48 L.R.A.N.S., 
253. 

67. Minn.—State v. Gilbert, 147 N.W. 
953, 126 Minn. 95. 

18 C.J. p 1277 note 26. 

68. Ind.—Bloomhuff v. State» 9 
Blackf. 205. 
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DISPARAGARE. In old English law, to bring to¬ 
gether those that are unequal (dispares conferee), 
to connect in an indecorous and unworthy manner, 
hence to connect in marriage those that are unequal 
in blood and parentage. 1 

DISPARAGATIO. In old English law, disparage¬ 
ment. “Haeredes maritentur absque disparagati- 
one,” heirs shall be married without disparagement. 2 

DISPARAGATION. Law French, disparagement, 
the matching of an heir, etc., in marriage, under his 
or her degree or condition, or against the rules of 
decency. 3 

DISPARAGE. To connect unequally; to match un¬ 
suitably. 4 

As to instructions disparaging or casting suspi¬ 
cion see Criminal Law §§ 1206, 1209. 

DISPARAGEMENT. In old English law, an in¬ 
jury by union or comparison with some person or 
thing of inferior rank or excellence. 5 

Disparagement of property as well as of person, 
character, or reputation see Libel and Slander § 19; 
and in the sense of consummating a marriage of 
ward with one of unequal rank see Guardian and 
Ward § 67. 

DISPARAGIUM. In old Scotch law, inequality in 
blood, honor, dignity, or otherwise. 6 

DISPARATA NON DEBENT JUNGL 7 

DISPARK. To dissolve a park, that is, to convert 
it into ordinary ground. 8 

DISPATCH. See Despatch or Dispatch. 

DISPAUPER. When a person, by reason of his 
poverty, is admitted to sue in forma pauperis, and 
afterward, before the suit be ended, acquires any 

1 . Black L.D. 

2. Black D.D. 


lands, or personal estate, or is guilty of anything 
whereby he is liable to have this privilege taken 
from him, then he loses the right to sue in forma 
pauperis, and is said to be dispaupered. 2 

DISPEL. The word “dispel” is defined as meaning 
to drive away by scattering, to clear away, to ban¬ 
ish, to dissipate, 9 * 50 and it is sometimes employed 
in the sense of “remove.” 9 - 55 

DISPENSA. In Spanish law, dispensation, a dis¬ 
pensation to contract marriage (dispensa para con- 
traer matrimonio), in a manner not authorized by 
ordinary law. 10 

DISPENSARY. A room or place for the distribu¬ 
tion of medicine, 11 a place where a drug is pre¬ 
pared or distributed. 12 In a particular connection, 
it has been said that “dispensary” may fulfill the 
same function as the outpatient department or the 
clinic in a hospital, but that the words “hospital” 
and “dispensary” are not to be considered as used 
synonymously. 13 

As a place for the sale of intoxicating liquors un¬ 
der government authority and as distinguished from 
“saloon” see Intoxicating Liquors § 15 d. 

DISPENSATIO EST MALI PROHTBITI PROYI- 
DA RELAXATIO, UmiTATE SEU NECES¬ 
SITATE PENSATA; ET EST DE JURE 
DOMINO REGI CONCESSA, PROPTER IM- 
POSSIBILITATEM PRiEVTDENDI DE OM¬ 
NIBUS PAR1TCULARIBUS. 14 

DISPENSATIO EST VULNUS, QUOD VULNE- 
RAT JUS COMMUNE- 15 

DISPENSATION. The canonistic name for a li¬ 
cense. 16 It is a well-understood term, defined as 
meaning the granting of a license, or the license it¬ 
self, to do what is forbidden; that is, the dispens¬ 
ing with a law or canon, or the exemption of a par- 


7. A maxim meaning “Things un¬ 
like ought not to be joined.” 

Black L.D. 

8 . Black Li.D. 

9. Black L.D. 

See also Costs § 157. 

9.50 Ohio.—Karle v. Cincinnati St. 
Ry. Co., 43 3ST.E.2d 762, 767, 69 Ohio 
App. 327. 

9.55 Ohio.—Karle v. Cincinnati St. 
Ry. Co., supra. 

ia Escriche Diccionario. See Dis¬ 
pensation post. 

11- Eng.—Dilworth v. Stamp Comr., 
[1899] A.C. 99, 107. 

12 . N.Yv—People v, Cohen, 157 N.Y. 
S. 591, 593, 94 Misc. 355. 
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13. Hass.—Burke v. John Hancock 
Hut. Life Ins. Co., 195 NJEL 507, 
509, 290 Mass. 299. 

Distinguished from "hospital” see 
Hospitals $ 1. 

14. A maxim meaning “A dispensa¬ 
tion is the provident relaxation of a 
malum prohibitum weighed from util¬ 
ity or necessity; and it is conceded 
by law to the king on account of the 
impossibility of foreknowledge con¬ 
cerning all particulars.” 

Black L.D. 

15. A maxim meaning "A dispensa¬ 
tion is a wound, which wounds com¬ 
mon law.” 

Black L.D. 


3. Black L.D. 

4. Black L.D. 

5. Black L.D. 

Score than inequality of fortune 
“Inequality of fortune never con¬ 
stituted 'disparagement/ Thereby 
was contemplated some personal or 
social defect or disqualification, such 
as deformity, lunacy, disease, vil- 
lenage, alienage or corruption of 
blood.” 

N.C.—Shutt v. Carloss, 36 N.C. 232, 
240. 


6 . Black L.D. 


16. Black L.D. 
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ticular person from the obligation to comply with 
its injunctions; 17 a relaxation of law for the bene¬ 
fit or advantage of an individual; 15 the relaxation 
or suspension of a law in a particular case; 15 * 3 an 
exemption from some laws; a permission to do some¬ 
thing forbidden; an allowance to omit something 
commanded. 19 It has been said that “dispensation” 
is in the nature of an estoppel, not of contract, 20 
and that it does not imply the transfer of any inter¬ 
est or property- 21 

The term has been held equivalent to, or synony¬ 
mous with, “license” 29 and “waiver;” 23 and has 
been compared with, or distinguished from, “ease¬ 
ment.” 24 

DISPENSE. In its etymological sense, the word has 
been held to connote ownership, possession, or con¬ 
trol, actual, apparent, or pretensive, in the dispenser 
for himself or another, and the voluntary parting 
with the possession, ownership, or control, 25 and 
actual delivery from a supply owned by the dis¬ 
penser; 26 but not in itself to indicate whether the 
voluntary parting with possession, ownership, or 
control was by selling, or bartering, or exchanging, 
or giving. 27 In this sense it is said to have the 
meaning of to pay or weigh out, to control, dis¬ 
tribute, manage, regulate, etc.; 28 and has been de¬ 
fined generally as meaning to deal out, deal out in 
portions, distribute, or give; 29 to apportion, deal 
or divide out, deal out generally or indiscriminately, 
distribute, divide among individuals, give forth dif¬ 


fusively or in some general way, or practice distribu¬ 
tion of. 30 

When followed by “with,” it has among other 
meanings that of to do without, as to dispense with 
one’s services, and to do away with, as to dispense 
with a practice, custom, or office. 31 

It has been held equivalent to “abolish” 32 and 
“suspend.” 33 

It has been distinguished from “distribute” 34 and 
“prescribe.” 35 

The meaning of the word “dispense” as used in a 
statute making it an offense to “dispense” intoxicat¬ 
ing liquor is stated in Intoxicating Liquors § 268. 

Phrases: “Dispense or distribute,” 36 “dispense 
with the office of marshal,” 37 and “dispense with the 
. . . warning;” 38 also “giving a prescription 

for and so dispensing,” 39 and “sale, dispensing, or 
distribution of.” 40 

DISPENSER. The person who fills the prescrip¬ 
tion, 41 or who prepares, sells, or gives away the drug 
itself, as distinguished from the phj^sician who 
writes the prescription. 42 

DISPERSONARE. To scandalize or disparage. 43 

DISPLACE. To crowd out, or take the place of; 44 
to disrate; 45 or remove from a place of honor or 
profit. 46 The term has been distinguished from “dis¬ 
charge” see the C.J.S. definition Discharge, 


17. N.Y.—Sweeney v. Independent 
Order of Foresters, 181 N.Y.S. 4, 6, 
ISO App.Div. 787. 

18. Bouvier L.D. 

18J5 Tex.—United Brotherhood of 
Carpenters and Joiners of America 
v. Carpenters Local Union No. 14 of 
United Brotherhood of Carpenters 
and Joiners of America, Civ.App., 
178 S.W.2d 558, 567. 

19. NY.—Sweeney v. Independent 
Order of Foresters, 181 N.Y.S. 4, 
6, 190 App.Div. 787. 

20. Cal.—Kharston v. Manhattan 
Life Ins. Co., 73 P. 740, 742, 140 
C. 57. 

N.Y.—Sweeney v, Independent Order 
of Foresters, 181 N.Y.S. 4, 7, 190 
App.Div. 787. 

18 C. J. p 1278 note 24 [cl. 

21. Fa.—Baldwin v. Taylor, 31 A. 
250, 251,166 Pa. 507. 

18 C.J. p 1278 note 24 Ca]. 

22. Pa.—Baldwin v. Taylor, supra. 

23. Cal.—Knarston v. Manhattan L. 
Ins. Co., 73 P. 740, 742, 140 a 57. 

13 OJ. p 1278 note 24 [c]. 

Pa-—Baldwin v. Taylor, 31 A. 
250t 251, 166 Pa. 567. 


25. U.S.—Foreman v. U. S., Va., 255 
F. 621, 623, 166 C.C.A. 655. 

26. U.S.—U. S. v. Reynolds, D.C. 
Mont., 244 F. 991. 

27. U.S.—Foreman v. U. S., Va., 255 
F. 621, 623, 166 C.C.A. 655. 

28. Tex.—Alexander v. City of 
Lampasas, Civ.App., 275 S.W. 614, 
616. 

29. N.Y.—:People v. Cohen, 157 N.Y. 
S. 591, 593, 94 Misc. 355. 

N.D.—State v. Ball, 123 N.W. 826, 
827, 19 N.D. 782. 

Tenn.—Johnson v. Chattanooga, 36 
S.W. 1092, 1093, 97 Tenn. 247. 

30. U.S.—Foreman v. U. S., Va., 255 
F. 621, 623, 166 C.C.A. 655. 

Iowa.—Sawyer v. Frank, 132 N.W. 
861, 152 Iowa 341. 

31. Tex.—Alexander v. City of 
Lampasas, Civ.App., 275 S.W. 614, 
616. 

32. Tex.—Alexander v. City of 
Lampasas, supra. 

33. Iowa,—Bayard v. Baker, 40 N.W. 
818, 819, 76 Iowa 220. 

18 C.J. p 1278 note 36 [a]. 
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34. U.S.—Foreman v. U. S., Va., 255 
F. 621, 623, 166 C.C.A. 655. 

35. U.S.—U. S. v. Reynolds, D.C. 
Mont., 244 F. 991. 

3& Tenn.—Friedman v. State, 213 
S.W. 418, 141 Tenn. 553. 

37. Tex.—Alexander v. City of 
Lampasas, Civ.App., 275 S.W. 614, 
616. 

38. N.H.—Pittsburg v. Danforth, 56 
N.H. 272, 274. 

39. U.S.—U. S. v. Reynolds, D.C. 
Mont., 244 F. 991. 

40. U.S.—Foreman v. U. S-, Va., 255 
F. 621, 622, 166 C.C.A. 655. 

41. Wash.—State v. Ball, 279 P. 735, 
737, 153 Wash. 316. 

42. N.Y.—:People v. Cohen, 157 N.Y. 
S. 591, 594, 94 Misc. 355. 

43. Black L.D. 

44. Cal.—Ford v. Department of Wa¬ 
ter and Power of City of Los An¬ 
geles, 41 P.2d 188, 189, 4 C.A.2d 
526. 

45. Mass.— Potter v. Smith, 103 
Mass. 68, 69. 

46. English LJ>. 
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DISPOSAL 


Phrases: “Shall be entitled to displace;” 47 and 
also “if it displaces.” 48 

DISPLACEMENT SERIES. The chemical arrange¬ 
ment of metals or salts in the order in which they 
will displace one another. 48 - 50 

DISPLAY. The nonn “display” is defined general¬ 
ly as meaning an opening or unfolding; exhibition; 
manifestation; ostentations show; exhibition for 
effect; parade; 48 - 55 and as used with reference to 
advertising the word refers to the size of type, 40 
and has been defined as meaning varying arrange¬ 
ment of lines, as by differing lengths or different 
styles or sizes of type faces. 50 

As a verb, to show; expose to the view. 51 

Phrases employing the word “display,” or cog¬ 
nate terms, are set out in the note. 51 - 5 

DISPONE. In the prohibitoiy cause of a Scotch en¬ 
tail, the word has the same meaning and operation 
as “alienate.” 52 

DISPONET. As used in ecclesiastical law, to have 
the disposal or administration of a thing, to dis¬ 
pose. 53 

DISPONO. Latin, to dispose of, grant, or convey. 54 


DISPOSABLE PORTION. See Wills § 98b. 

DISPOSAL. The word has no technical meaning, 55 
but is one of broad significance and so varied in its 
meaning that the sense to be attributed to it in any 
phrase must be determined by its connection with 
other clauses. 56 

The word is defined 56 * 5 as meaning the right to 
control, manage, use, and govern; 57 and also as 
the power or authority to sell, give away, or de¬ 
stroy; 57 - 5 power or authority to dispose of; com¬ 
mand; control. 57 - 10 

“Disposal” is further defined as meaning act of 
disposing, or disposing of; specifically, arrange¬ 
ment; orderly distribution; 57 * 15 regulation of the 
fate, condition, application, etc., of anything; ad¬ 
ministration ; dispensation. 67 - 20 

It may be employed as meaning alienation; gain; 
parting with; passing from one person into the 
control of another; 58 the alienation or parting 
with property, or the transference of anything into 
new hands; 50 the passing out of control from one 
to another, either temporarily or permanently, as 
distinguished from a mere change of use by the own¬ 
er; 60 and not merely the power to sell but also the 
right to consume or use. 61 


47. Cal.—Ford v. Department of 
Water and Power of City of Los 
Angeles, 41 P.2d 188, 189, 4 C.A.2d 
526. 

48. Eng.—Stirling v. Maitland, 5 B. 
& S. S40, 117 E.C.L. 840, 122 Reprint 
1043. 

48.50 U.S.—Lee v. Congress Beauty 
Equipment Co., D.C.Mass., 48 F. 
Supp. 827, 829. 

48.55 Cal.—20th Century Lites v. 
Goodman, 149 P.2d 88, 91, 64 C.A.2d 
Supp. 938. 

49. Mo.—Rust v. Missouri Dental 
Board, 155 S.W.2d 80, 85, 348 Mo. 
616. 

Wis.—Modern System Dentists v. 
State Board of Dental Examiners, 
256 X.W. 922, 926, 216 Wis. 190. 

50. Mo.—Rust v. Missouri Dental 
Board, 155 S.W.2d 80, 85, 348 Mo. 
616. 

51. Century D. 

51.5 Phrases construed 

(1) “Display advertising” see the 
C.J.S. definition Advertise. 

(2) “Electrical advertising dis¬ 
play” defined as meaning a display 
which uses electricity for illumina¬ 
tion. 

Cal.—20th Century Lites v. Goodman, 
149 P.2d 88, 91, 64 C.A.2d Supp. 
938. 

(3) “Electrical display” defined as. 
27 C.J.S.—38 


meaning electrical exhibition or elec¬ 
trical manifestation. 

Cal.—20th Century Lites v. Goodman, 
supra. 

(4) “Large display” construed with 
reference to advertising. 

Mo.—Rust v. Missouri Dental Board, 
155 S.W.2d 80, 85, 348 Mo. 616. 

52. Iowa.—In re Hubbell Trust, 113 
N.W. 512, 515, 135 Iowa 637, 13 L. 

R. A.,N.S., 496, 14 Ann.Cas. 640. 

18 C.J. p 1278 note 44. 

53. Mich.—Smith v. Bonhoof, 2 
Mich. 115, 121. 

54. Black L.D. 

“Disponet”—he grants or alienates. 
Black L.D. 

Jus disponendi—the right of dis¬ 
position, that is, of transferring the 
title to property. 

Black L.D. 

55. Or.—Trutch v. Bunnell, 4 P. 588, 
590, 11 Or. 58, 50 Am.R. 456. 

56. Mo.—Koerner v. Wilkinson, 70 

S. W. 509, 511, 96 Mo.App. 510. 
Similarly expressed 

The noun “disposal” is of varied 
meaning, commonly used in more 
than one sense. 

Mont.—State ex reL Olsen v. Sund- 
ling, 281 P.2d 499, 503, 128 Mont. 
596. 

56.5 Primary definition. 

Mont.—State ex rel. Olsen v. Sund- 
ling, supra. 


57. Mont.—Corpus Juris Secundum 
cited in State ex rel. Olsen v. Sund- 
ling, 281 P.2d 499, 503, 128 Mont. 
596. 

N.T.—In re Cayuga County, 46 Hun 
657, 659. 

Okl.—First Nat. Bank v. Mills, 272 
P. 840, 843, 134 OkL 186—Popp v. 
Munger, 268 P. 1100, 1102, 131 Okl. 
282. 

57.5 N.T.—In re Cayuga County, 46 
Hun 657, 659. 

Okl.—First Nat. Bank v. Mills, 272 
P. 840, 843, 134 Okl. 186—Popp v. 
Munger, 268 P. 1100, 1102, 131 Okl. 
282. 

57.10 Mont.—State ex rel. Olsen v. 
Sundling, 281 P. 499, 504, 128 Mont 
596. 

57.15 Mont.—State ex rel. Olsen v. 
Sundling, 281 P.2d 499, 503, 128 
Mont* 596. 

57.20 Mont.—State ex rel. Olsen v. 
Sundling, 281 P.2d 499, 503, 128 
Mont. 596. 

58. U.S.—Gould v. Head, C.aColo. f 
41 F. 240, 245. 

59. Kan.—Joyce v. Armourdale 
State Bank, 274 P. 200, 202, 127 
Kan. 539. 

60. R.I.—Wilbour v. Wilbur, 145 A. 
768, 769, 50 R.L 136. 

61. W-Va.—National Surety Co. v. 
Jarrett, 121 S.E. 291, 294, 95 W.Va. 
420. 
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The term has been held to include a pledge; 62 
but not to include the power to mortgage, 63 or the 
substitution of new merchandise purchased with pro¬ 
ceeds of merchandise sold in conducting business. 64 

The term has been held synonymous with “dis¬ 
tribution,” 65 and has also been distinguished from 
“management.” 66 

Phrases: “Any money subject to their dispos¬ 
al,” 67 “at the ‘disposal of [specified] 

bank’ by order of ... [named individual],” 63 
“disposal of an interest or estate in the lands,” 69 
“disposal or concealment,” 79 “primary disposal [of 
government lands]” see Public Lands § 24, “prop¬ 
erty at his own disposal,” 71 “sale or disposal,”' 2 
and “sale, rental, disposal, and managing of the 
school lands;” 73 and also, adjeetively, “disposal 
plant and sewerage system.” 74 


DISPOSE. 

Present Tense 

A broad and comprehensive term, 75 with many 
shades of meaning, 76 described as “nomen generalis- 
simum,” and standing by itself, without qualifica¬ 
tion, it has been said to have no technical signifi¬ 
cation. 77 

The word, however, is generally used in connec¬ 
tion with the preposition “of,” although it is some¬ 
times followed by “to,” and sometimes by “for,” be¬ 
fore the indirect object; 78 and has been variously 
employed as meaning to determine the fate of, or 
fix the condition, application, employment, etc., of; 79 
to assign property to a use; 80 to direct or assign 
for a use; 81 to direct ownership; 82 to exercise the 
power of control over; 83 to adjust, settle, and de¬ 
termine a matter or to arrange or settle it finally. 83 - 6 


63. XJ.S.—Mark well & Co. v. Lynch. 

C.C.A.C&1., 114 F.2d 373, 374. 
Kan.—G. B. Norton Jewelry Co. v. 
Haddock, 222 P. 113, 114, 115 Kan. 
108. 

63. Not necessarily 

“A power to mortgage is neither 
necessarily implied in the word ‘dis¬ 
posal/ nor does its association with 
the word ‘sale* indicate that any such 
interpretation can he legitimately put 
upon it/' 

Or.—Trutch v. Bunnell, 4 P. 588, 590, 
11 Or. 58, 50 Am.R. 456. 

64. N.Y.—Vincent v. Putnam, 217 
N.Y.S. 381, 386, 127 Misc. 647. 

65. Idaho.—Scully v. Squier, 90 P. 
573, 577, 13 Idaho 417, 30 L.R.A., 
N.S., 183. 

18 C.J. p 1279 note 54 d. 

66. Tt —Randall v. Josselyn, 10 A. 
577, 579, 59 Vt. 557. 

67. Defined 

“Funds the distribution and ap¬ 
plication of which were subject to 
the command and control of the 
board of revenue, funds which the 
board might use in one place or an¬ 
other at their discretion.” 

Ala.—Board of Revenue of Jefferson 
County v. City of Birmingham, 88 
So. 16, 17, 205 Ala. 338. 

68. N.Y.—Lewine v. National City 
Bank of New York, 162 N.E. 284, 
286, 248 N.Y. 365. 

68. Mont.—Rider v. Cooney, 23 P. 
2d 261, 263, 94 Mont. 295. 

TO S.C.—Simpson v. General Ex¬ 
change Ins. Corporation, 152 S.E. 
672, 673,155 S.C. 490. 


Wash.—Knutzen Auto Co. v. North 
British & Mercantile Ins. Co., 221 
P. 339, 127 Wash. 650. 

71. “The ordinary meaning of 
‘property at his own disposal’ is that 
it is property which he can dispose 
of, get rid of, part with, relinquish, 
alienate, effectually transfer.” 

N.C.—Satterthwaite v. Wilkinson, 91 
S.E. 599, 600, 173 N.C. 38. 

72. Kan.—Joyce v. Armourdale 
State Bank, 274 P. 200, 202, 127 
Kan. 539—C. B. Norton Jewelry 
Co. v. Haddock, 222 P. 113, 114, 115 
Kan. 108. 

Of lands 

“The granting of the right of way 
across the lands in question was not 
a . disposal thereof within 

the meaning of the cited section of 
the state Constitution.” 

Wyo.—Ross v. Trustees of University 
of Wyoming, 222 P. 3, 7, 30 Wyo. 
433. 

73. Okl.—Popp v. Munger, 268 P. 
1100, 1102, 131 Okl. 282. 

74. Pa.—Cheltenham & Abington 
Sewerage Co. v. Public Service 
Commission, 166 A. 649, 651, 311 
Pa. 175. 

75. Ind.—Waybright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

Okl.—In re Inheritance Tax on Dale’s 
Estate, 29 P.2d 88, 91, 167 Okl. 240. 
Wis.—In re Zweifel’s Will, 216 N.W. 
840, 844, 194 Wis. 428. 

76. U.S.—Dayton Brass Castings Co. 
v. Gilligan, D.C.Ohio, 267 F. 872, 
878. 

IS C.J. p 1279 note 65 [b]. 

77. U.S.—Phelps v. Harris, Miss., 
101 U.S. 370, 380, 25 L.Ed. 855. 
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78. Webster Int.D. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

79. U.S.— 1 The Brasil, C.C.AI11., 134 
F.2d 929, 930. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

18 C.J. p 1279 note 66, p 1280 note 67. 

Similarly defined 

To fix the condition, employment, 
etc., of. 

Cal.—People v. Sidwell, 162 P.2d 913, 
916, 27 C.2d 121. 

80. N.C.—Page v. Covington, 122 S. 
E. 481, 482, 187 N.C. 621. 

Tex.—Pearre v. Hawkins, 62 Tex. 434, 
437. 

Wyo.—Merryman v. School Dist. No. 
16, 5 P.2d 267, 275, 43 Wyo. 376. 

81. Cal.—People v. Sidwell, 162 P.2d 
913, 916, 27 C.2d 121. 

Olmstead v. City of San Diego, 
12 P.2d 22, 24, 124 C.A. 14. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282. 

18 C.J. p 1280 note 70. 

82. N.C.—Page v. Covington, 122 S. 
E. 481, 482, 187 N.C. 621. 

Pa.—In re Brown’s Estate, 137 A. 132, 
138, 289 Pa. 101. 

Tex.—Pearre v. Hawkins, 62 Tex. 
434, 437. 

83. N.C.—Page v. Covington, 122 S. 

E. 481, 482, 187 N.C. 621. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282—Roe v. Burt, 
168 P. 405, 406, 66 Okl. 193. 

18 C.J. p 1280 notes 72, 73 . 

83.5 U.S.—The Brazil, C.C.A.I1I., 134 

F. 2d 929, 930. 
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DISPOSE 


The word “dispose” is further defined as mean- or transfer bj authority, 81 part with, 88 pass over 
ing to alienate, 54 bargain away, 50 barter, 88 bestow, 87 into the control of some one else, 85 put into another’s 
convey, 58 deliver, SS o exchange, 59 give, 80 give away power and control, 94 relinquish, 85 sell a thing, 96 


84 . Cal.—People v. Sidwell, 162 P.2d 
913, 916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d S42, S4S, 
129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
X.W. 9S, 103, 224 Iowa 439. 

Ky.—Roby v. Herr, 240 S.W. 49, 51, 
194 Ky. 622. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295—State v. Wehr, 
1SS P. 930, 932, 57 Mont. 469. 
X.C.—Page v. Covington, 122 S.E. 4SI, 
482, 187 N.C. 621. 

Ohio.—Kinney v. Hoffman, 86 N.E.2d 
774, 777, 151 Ohio St. 517. 

OkJ.—Popp v. Munger, 268 P. 1100, 
1102, 1S1 Okl. 282—Roe v. Burt, 
168 P. 405, 406, 66 Okl. 193. 

Tenn.—Mutual Loan & Thrift Corp. v. 
Corn, 188 S.W.2d 345, 346, 182 Tenn, 
554. 

Tex.—Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

Wyo.—J. M. Carey & Bro. v. City of 
Casper, 213 P.2d 263, 270, 66 Wyo. 
437. 

18 C.J. p 1280 note 78. 

Absolute title implied 
Ill.—Dalrymple v. Leach, 61 N.E. 443, 
445, 192 Ill. 51. 

18 C.J. p 1280 note 93 [b]. 

Power to dispose 

By ordinary definition, the power 
to “dispose” is the power to alienate, 
distribute or effectually transfer to 
the control of another. 

X.H.—Belford v. Olson, 51 A-2d 635, 
636, 94 N.H. 278. 

Similarly expressed 

“To alienate or direct the owner¬ 
ship of property.” 

Iowa.—Ironside v. Ironside, 130 N.W. 

414, 416, 150 Iowa 628. 

18 C.J. p 1280 note 79. 

85. Cal.—People v. Sidwell, 162 P. 
2d 913, 916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d 842, 848, 
129 C.A„2d 700. 

Mont.—State v. Wehr, 188 P. 930, 
932, 57 Mont. 469. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

Wash.—Miller v. City of Pasco, 310 
P.2d 863, 865, 50 Wash.2d 22 9. 

86. U.S.—Phelps v. Harris, Miss., 
101 U.S. 370, 380, 25 L.Ed. 855. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

18 C.J. p 1280 note 80. 

87. N.C.—Page v. Covington, 122 S. 
E. 481, 482,187 N.C. 621. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282. 

Tex. —Corpus Juris Secundum quoted 


in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

18 C.J. p 1250 note 84. 

88. Mass.—Rogers v. Goodwin, 2 
Mass. 475, 477. 

Nev.—Hunt v. Hunt, 11 Nev. 442, 
449. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

Similarly defined 

To convey, even gratuitously. 

N.Y.—Application of Kensico Ceme¬ 
tery, 83 N.Y.S.2d 73, 77, 193 Mise. 
479. 

88J5 Ind.—Way bright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

89. Tex.— Corpus Juris Secundum 
quoted in Johnson v. Johnson, Civ. 
App., 306 S.W.2d 780, 784. 

Utah.—Sprecht v. Parsons, 25 P. 730, 
7 Utah 107. 

18 C.J. p 1280 notes 82, 83. 

9<k Minn.—State v. Deusting, 22 N. 
W. 442, 443, 33 Minn. 102, 53 Am. 
R. 12. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

18 C.J. p 1280 note 85. 

91. N.Y.—Newcomb v. Newcomb, 12 
N.Y. 603, 620. 

N.C.—Page v. Covington, 122 S.E. 
481, 482, 187 N.C. 621. 

Tex.— Corpus Juris Secundum quoted 
in Johnson v. Johnson, Civ.App., 
306 S.W.2d 780, 784. 

92. U.S.—Dayton Brass Castings 
Co. v. Gilligan, D.C.Ohio, 267 F. 
872, 878. 

Cal.—People v. Sidwell, 162 P.2d 913, 
916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d 842, 848, 
129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295—State v. Wehr, 
188 P. 930, 932, 57 Mont. 469. 

N.Y.—Newcomb v. Newcomb, 12 N. 
Y. 603, 620. 

N.C.—Page v. Covington, 122 S.E. 
481, 482, 187 N.C. 621. 

Ohio.—Kinney v. Hoffman, 86 NJS.2d 
774, 777, 151 Ohio St. 517. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282—Roe v. Burt, 
168 P. 405, 406, 66 Okl. 193. 

Wash.—Miller v. City of Pasco, 310 
F.2d 863, 865, 50 Washed 229. 

18 C.J. p 1280 note 87. 

Similarly expressed 

(1) “To part with the right to or 

ownership of property, in other 

words, a change of property.” 

Ala.—Reynolds v. State, 73 Ala. 3, 
4. 

Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga. 332. 


Wyo.—J. M. Carey & Bro. t. City of 
Casper, 213 F.2d 263, 270, 66 Wyo. 
437. 

(2) “To make over, to part with, 
as by gift, sale or other means of 
alienation; alienate or bestow.” 
Mont.—State v. Wehr, 188 P. 930, 932, 
57 Mont. 469. 

93. U.S.—Dayton Brass Castings 
Co. v. Gilligan, D.C.Ohio, 267 F. 
872, 878. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282—Roe v. Burt, 
168 P. 405, 406, 66 Okl. 193. 

18 C.J. p 1280 note 77. 

Similarly expressed 

“To pass over into the control of 
another, as to dispose of a house, to 
dispose of a person’s time.” 

Mo.—Koerner v. Wilkinson, 70 S.W. 

509, 511, 96 Mo.App. 510. 

18 C.J. p 1280 note 75. 

94. N.Y.—Newcomb v. Newcomb, 12 
N.Y. 603, 620. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

Similarly expressed 

“To put into the hands of anoth¬ 
er.” 

N.Y.—People v. Rathbun, 21 Wend. 
509, 527. 

95. U.S.—Dayton Brass Castings 
Co. v. Gilligan, D.C.Ohio, 267 F. 
872, 878. 

Cal.—People v. Sidwell, 162 P.2d 913, 
916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d 842, 848, 
129 C.A.2d 700. 

Mont.—State v. Wehr, 188 P. 930, 
932, 57 Mont. 469. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

Ohio.—Kinney v. Hoffman, 86 N.E.2d 
774, 777, 151 Ohio St. 517. 

18 C.J. p 1280 note 92. 

Similarly expressed 

(1) “To relinquish, bargain away.” 
Iowa.—Carpenter v. Lothringer, 275 

N.W. 98, 103, 224 Iowa 439. 

(2) “To relinquish or get rid of.” 
OkL—Roe v. Burt, 168 P. 405, 406, 66 

Okl. 193. 

96. Ky.—Roby v. Herr, 240 S.W. 49, 
51, 194 Ky. 622. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

18 C.J. p 1280 note 93. 

Similarly expressed 

<1) “To sell at auction.” 

N.H.—Fling v. Goodall, 40 N.H. 208, 
219. 

18 C.J. p 1281 note 94. 

(2) “To sell for cash or on time.” 
Utah.—Sprecht v. Parsons, 25 P. 730, 
7 Utah 107* 
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DISPOSE 27 C.J.S. 

settle, 97 or transfer. 98 » by the courts to include only those transactions in 

! which there has been a transfer of either title or 
“Dispose” is also defined to mean to collect,* j absolute possession of the property, or else some 
finish with, 1 get rid of ,2 put away by any means, 9 such d i sp0 sition of it as would destroy it in whole 
or remove; 4 and is further defined as meaning to or ^ part> 5 

destroy by use, or to use up. 4 - 5 , . . . , 

In the subjoined notes, examples are given of 

Even when standing alone the phrase “dispose of,” what, under particular circumstances, the term has 

when nsed in a criminal statute, is universally held been held to include 6 and what, under particular eir- 


97- Pa.—In re Marr’s Estate, S7 A. 
$21, 622, 240 Pa. 38, Ann.Cas.lDloA 
167. 

98. U.S.—U. S. v. Hacker, D.C.Cal., 
73 P. 232, 294. 

Ohio.—Kinney v. Hoffman, 86 N.E.2d 
774, 777, 181 Ohio St. 517. 

18 C.J. p 1281 note 96. 

Similarly expressed 

(1) “To transfer to any person.” 
Me.—Mace v. Mace, 49 A. 1038, 1039, 

95 Me. 283. 

N.Y.—People v. Rathbun, 21 Wend. 
509, 527. 

(2) “To transfer to the control of 
someone else, as by selling.” 

Cal.—People v. Sidwell, 162 P.2d 913, 

916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d 842, 848, 
129 C.A2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—State v. Wehr, 188 P. 930, 
932, 57 Mont. 469. 

(3) “To transfer effectually.” 

N.C.—Page v. Covington, 122 S.E. 481, 

482, 187 N.C. 621. 

Wyo.—J. M. Carey & Bro. v. City of 
Casper, 213 P.2d 263, 270, 66 Wyo. 
437. 

18 C.J. p 1281 note 98. 

99. Nev.—Hunt v. Hunt, 11 Nev. 
442, 449. 

N.H.—Fling v. Goodall, 40 N.H. 208, 
219. 

L U.S.—The Brazil, C.C.AI1I., 134 F. 
2d 929, 930. 

Cal.—Bieg v. Shamel, 277 P.2d 842, 
848, 129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295. 

2. U.S.—Dayton Brass Castings Co. 
v. Gilligan, D,C.Ohio, 267 F. 872, 
878. 

Cal.—Bieg v. Shamel, 277 P.2d 842, 
848. 129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295. 

N.C.—Page v. Covington, 122 S.E. 

481. 482, 187 N.C. 821. 

Okt—Popp v. Hunger, 268 P. 1100, 
1192, 131 OkL 282. 

Wash.—Miller v. City of Pasco, 310 
P.2d 863. 865, 56 Washed. 229. 

18 OJ. P 1281 note L 


' Similarly expressed 

' “To get rid of; riddance of, as by 
1 removal or destruction.” 

! Mont.—State v. Wehr, 1S8 P. 930, 932, 
57 Mont. 469. 

3. N.Y.—People v. Rathbun, 21 

Wend. 509, 527. 

Similarly expressed 

“To put out of the way.” 

Cal.—Bieg v. Shamel, 277 F.2d 842, 
848, 129 C.A.2d 700, 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont 295. 

4. U.S.—Dayton Brass Castings Co. 
v. Gilligan, D.C.Ohio, 267 F. 872, 
878. 

4.5 Ind.—Waybright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

5. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga.App. 332. 

Similarly expressed 

“The phrase ‘to dispose of* is one 
of wide application, but in criminal 
statutes, especially when associated 
with ‘to sell/ it has been held to in¬ 
volve a transfer of title or posses¬ 
sion or destruction of the property to 
which it is applied.” 

Kan.— Corpus Juris cited in. State v. 
Gorman, 216 P. 290, 113 Kan, 740. 

6 . “Dispose of” may include 

(1) Abandonment of a claim due 
an insolvent company. 

U.S.—Motlow v. Southern Holding & 
Securities Corporation, C.C.A.Mo. f 
95 F.2d 721, 725, 119 A.L.R. 1331. 

(2) Concealment of a mortgaged 
automobile so that it cannot be found. 
Ark.—McClaskey v. State, 270 S.W. 

498, 499, 168 Ark. 339. 

(3) Conveyance by way of ad¬ 
vancement. 

N.Y.—Elston v. Schilling, 42 N.Y. 79, 
82. 

(4) Disposition by will. 

Okl.—In re Inheritance Tax on Dale’s 
Estate, 29 P.2d 88, 91, 167 Okl. 240. 
Wis.—In re Zweifel’s Will, 216 N.W. 

840, 844, 194 Wis. 428. 

18 C.J. p 1280 note 79 [a3. 

(5) Innocent use or destruction, as 
of liquor, or other prohibited article. 
Mont.—State v. Wehr, 188 P. 930, 932, 

57 Mont. 469. 

(6) Leasing. 

U.S.—Hill v. Sumner, Colo., 10 S.Ct. 
42, 44, 132 U.S. 118, 33 L.Ed. 284. 
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Ala.—Stay v. Stay, 77 So. 699, TOO 
201 Ala. 173. 

Ohio.—S. S. Kresge Co. v. B. D. K 
Co., 3 N.E.2d 529, 537, 52 Ohio App* 
101 . 

18 C.J. p 1281 note 93 [d] (2). 

(7) Mortgaging. 

U.S.—Platt v. Union Pac. R. Co.. 

Neb., 99 U.S. 48, 67, 25 L.Ed. 424. 
Ala.—Bank of Hartford v. Buffalow 
117 So. 183, 185, 217 Ala. 583- 
Stay v. Stay, 77 So. 699, 700, 201 
Ala. 173. 

N.H.—Lord v. Roberts, 153 A. 1, 4 
84 N.H. 517. 

Or. —Rose City Co. v. Langloe, 16 P. 

2d 22, 23. 141 Or. 242. 

Tenn.—Mutual Loan & Thrift Corp. 
v. Corn, 188 S.W.2d 345, 346, 182 
Tenn. 554. 

W.Va.—Warden v. City of Grafton, 26 
S.E.2d 1, 6, 125 W.Va. 658. 

18 C.J. p 1280 note 93 [c] (2). 

(8) Permitting another to have or 
use, especially a prohibited article. 
Del.—State v. Rothman, 105 A. 427, 7 

Boyce 226. 

(9) Power of gift. 

Ga.—Corpus Juris cited in Comer v. 
Citizens & Southern Nat. Bank, 185 
S.E. 77, 82, 182 Ga. 1. 

(10) Power to dispose of property 
absolutely or conditionally. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282. 

(11) Power to exchange. 

Ga.—Lindsey v. Robinson, 180 S.E. 

106, 108, 180 Ga. 648. 

Mo.—St. Louis Union Trust Co. v. 
MacGovern & Co., 249 S.W. 68, 70, 
297 Mo. 527. 

(12) Power to sell, or selling. 
Ala.—Stay v. Stay, 77 So. 699, 700, 

201 Ala. 173. 

Ga.—Lindsey v. Robinson, 180 S.E. 
106, ISO Ga. 648. 

Mass.—Rogers v. Goodwin, 2 Mass. 
475, 477. 

N.Y.—Kij v. Aszkler, 296 N.Y.S. 351, 
353, 163 Misc. 63. 

Or.—Board of Trustees of St. Hel¬ 
en's Hall v. Oregon Consistory No. 
1, 206 P. 301, 303, 103 Or. 621. 

(13) Requisitioning of the fee sim¬ 
ple title by the president of the Unit¬ 
ed States, as commander in chief of 
army and navy. 

N.J.—Watson v. Nixon, 113 A. 25S, 
259, 95 N.J.Law 552. 
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eumstances, the term has been held not to include. 7 

Under some particular circumstances, the term 
has been held equivalent to, or synonymous with, 
“alienate by sale,” 8 “remove,” 9 “sell,” 10 and “set¬ 
tle,” 11 and it may be synonymous with “give.” 11 * 5 

Under other circumstances, “dispose” has been 
compared with, or distinguished from, “convey” see 
the C.J.S. definition Convey, “give,” 12 “remove,” 13 
“secrete ” 14 “sell,” 15 “settle,” 16 and “transfer.” 17 


Phrases: “Alienate, sell, or dispose” see the CJT.S. 
definition Alienate, “control and right to dispose and 
management of my real estate,” 18 “dispose of any 
and all property,” 19 “dispose of . . . any se¬ 

curity or securities,” 20 “dispose of as . . . 
[particular person] may think proper,” 21 “dispose 
of . . . at . . discretion,” 22 “dispose 

of . . . property belonging to the United 
States,” 23 “dispose of said lease contracts,” 24 “dis¬ 
pose of said premises,” 25 “expend and dispose of,” 26 


(14) To furnish a prohibited arti¬ 
cle, even without sale is to “dispose 
of’ it. 

Pel.—State v. Handy, 105 A. 426, 7 
Boyce 224. 

(15) Disposing of a chattel by sale 
or conveyance. 

Mo.—State v'. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

7. “Dispose of” held not to include 

(1) Confession of judgment or the 
procuring of an attachment against 
one’s self. 

^] a .—Builders’ & Painters* Supply 
Co. v. Lucas, 24 So. 416, 418, 119 
Ala. 202. 

(2) Descent, it being said: “It is 
an inapt expression to say that when 
an estate is cast by descent on the 
heir by the death of the owner, it has 
been disposed of.** 

Kan.—Postlethwaite v. Edson, 171 P. 
769, 773, 102 Kan. 104—Smith v. 
Becker, 64 P. 70, 62 Kan. 541, 53 
L.R.A, 141. 

(3) Devise. 

N.J.—Stevens v. Flower, 19 A. 777, 
779, 46 N.J.Eq. 340. 

Ohio.—Andrew v. Auditor, 5 Ohio S. 
& C.P. 242, 251, 5 Ohio N.P. 123. 

(4) Eating of a mortgaged sow, 
since "disposed of,** when applied to 
mortgaged property must be con¬ 
strued to mean disposition of proper¬ 
ty in nature of sale. 

Ga.—Stenson v. State, 159 S.E. 777, 
778, 43 Ga.App. 582. 

(5) Leasing. 

Iowa.—In re Hubbell, 113 N.W. 512, 
515, 135 Iowa 637, 13 L.R.A.,N.S., 
496, 14 Ann.Cas. 640. 

(6) Mortgaging. 

Or.—Beakey v. Knutson, 174 P. 1149, 
1151, 90 Or. 574. 

Tex.—Neilson v. Schoellkopf, Civ. 

App., 122 S.W.2d 281, 283. 

18 C.J. p 1280 note 93 fc] (1). 

(7) Placing of animals in the pos¬ 
session of a person hired to take care 
of them for a limited time. 

Mo.—Munday v. Britton, 222 S.W. 
504, 506, 205 Mo.App. 153. 

8 . Tex. — Hunt v. Dallas Trust & 
Savings Bank, Civ.App., 237 S.W. 
605, 608. 

9. Kan.—Corpus Juris cited in 


State v. Gorman, 216 P. 290, 291, 
113 Kan. 740. 

Ky.—Collins v. Commonwealth, 133 
S.W. 233, 234, 141 Ky. 564, followed 
in Malone v. Commonwealth, 133 
S.W. 235, 141 Ky. 570. 

10. Ala.—Rutledge v. Crampton, 43 
So. 822, 826, 150 Ala. 275. 

Ga.—Lindsey v. Robinson, 180 S.E. 
106, 108, 180 Ga. 648. 

Barnard v. Barnard, 86 S.E.2d 
533, 536, 91 Ga.App. 502, 

57 C.J. p 111 note 52 [a], [d]. 

11* Mont.—Gilna v. Barker, 254 P. 

174,177, 78 Mont. 357. 

Pa.—In re Marr*s Estate, 87 A. 621, 
622, 240 Pa. 38, Ann.Cas.l915A 167. 

11.5 Ind.—Waybright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

12. Ala.—Reynolds v. State, 73 Ala. 
3, 4. 

Colo.—Litch v. People, 75 P. 1079, 
1080, 19 Colo-App. 421. 

13. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga.App. 332. 

Kan.—Corpus Juris cited in State v. 
Gorman, 216 P. 290, 291, 113 Kan. 
740. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

14. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga-App. 332. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

15. U.S.—Dayton Brass Castings 
Co. v. Gilligan, D.C.OhIo, 267 F. 
872, 877. 

Ala.—Stay v. Stay, 77 So. 699, 201 
Ala. 173. 

Cal.—Olmstead v. City of San Diego, 
12 P.2d 22, 23, 124 C.A 14. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 105, 224 Iowa 439. 

Ky.—Speckman v. Meyer, 220 S.W. 

529, 530, 187 Ky. 687. 

Minn.—Westfall v. Ellis, 170 N.W. 

339, 341, 141 Minn. 377. 

Mo.—St. Louis Union Trust Co. v. 
MacGovern & Co., 249 S.W. 68, 70, 
297 Mo. 527. 

Munday v. Britton, 222 S.W. 504, 
506, 205 Mo.App. 153. 

Ohio.—S. S. Kresge Co. v. B. D. K 
Co., 3 N.E.2d 529, 536, 52 Ohio App. 
101 . 


S.D.—Noyes v. Lane, 45 N.W. 327, 
328, 1 S.D. 125. 

57 C.J. p 111 note 52 £b]. 

Distinction stated 

The word ’‘dispose of** has a larg¬ 
er meaning than the word “sell,** 
since selling is merely only one of 
the methods of disposing of proper¬ 
ty, and the expression “to dispose of*’ 
signifies more than to sell. 

Mont.—McLaren Gold Mines Co. v. 
Morton, 224 P.2d 975, 982, 124 Mont. 
382. 

Id. Pa.—In re Marr's Estate, 87 A. 
621, 622, 240 Pa. 38, 42, Ann.Cas. 
1915A 167. 

17. Ala.—Stay v. Stay, 77 So. 699, 
201 Ala. 173. 

Tex.—Pearre v. Hawkins, 62 Tex. 
434, 437. 

Howard v. Caperon, 3 Tex.A.CIv. 
Cas. S 313. 

18. Tex.—Hunt v. Dallas Trust & 
Savings Bank, Civ.App., 237 S.W. 
605, 609. 

19. Iowa.—Carpenter v. Lothringer, 
275 N.W. 98, 104, 224 Iowa 439. 

20. Pa.—Commonwealth v. Harri¬ 
son, 8 A.2d 733, 735, 137 Pa.Super. 
279. 

21. U.S.—King v. Ackerman, N.Y., 
2 Black 408, 416, 17 L.Ed. 292. 

Ga.— Corpus Juris cited in Comer v. 
Citizens & Southern Nat. Bank, 185 
S.E. 77, 82, 182 Ga: 1. 

Ill.—Sproule v. Samuel, 5 Ill. 135, 
140. 

N.J.—Benz v. Fabian, 35 A. 760, 762, 
54 N.J.Eq. 615. 

22 . N.J.—Stevens v. Flower, 19 A. 
777, 46 N.J.Eq. 340, 341. 

N.Y.—Sage v. Lockman, 53 How. 
Pr. 276. 

23. U.S.—Ash wander v. Tennessee 
Valley Authority, Ala., 56 S.Ct. 
466, 475, 297 U.S. 288, 80 LEd. 
688 . 

24. Ky.—Allen v. Hawk, 245 S.W. 
170, 171, 196 Ky. 607. 

25. N.Y.—Elston v. Schilling, 42 N. 
Y. 79. 

26. Or.—Board of Trustees of St. 
Helen's Hall v. Oregon Consistory 
No. 1, 206 P. 301, 303, 103 Or. 
621. 
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settle, 197 or transfer. 98 

“Dispose” is also defined to mean to collect," 
finish with, 1 get rid of, 2 put away by any means, 3 
or remove; 4 and is further defined as meaning to 
destroy by use, or to use up. 4 * 5 

Even when standing alone the phrase “dispose of,” 
when used in a criminal statute, is universally held 


I by the courts to include only those transactions in 
! which there has been a transfer of either title or 
; absolute possession of the property, or else some 
such disposition of it as would destroy it in whole 
or in part. 5 

In the subjoined notes, examples are given of 
* what, under particular circumstances, the term has 
j been held to include 6 and what, under particular cir- 


97. Pa.—In re Marr's Estate, 87 A. 
621, 622, 240 Fa. 38, Ann.Cas.l915A 
167. 

96. U.S.—-U. S. v. Hacker, D.C.Cal.. 
73 F. 202 204. 

Ohio.—-Kinney v. Hoffman. 86 N.E.2d 
774, 777, 181 Ohio St. 517. 

18 C J. p 1281 note 96. 

Similarly expressed 

(X) “To transfer to any person.*' 
Me.—Mace v. Mace, 49 A. 1038, 1039, 
95 Me. 283. 

N.Y.—People v. Rathbun, 21 Wend. 
509, 527. 

(2) "To transfer to the control of 
someone else, as by selling.** 

Cal.—People v. Sidwell, 162 P.2d 913, 

916, 27 C.2d 121. 

Bieg v. Shamel, 277 P.2d 842, 848, 
129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—State v. Wehr, 188 P. 930, 
932, 57 Mont. 469. 

(3) "To transfer effectually.'* 

N.C.—Page v. Covington, 122 S.E. 481, 

482, 187 N.C. 621. 

Wyo.—J. M. Carey & Bro. v. City of 
Casper, 213 P.2d 263, 270, 66 Wyo. 
437. 

18 CJT. p 1281 note 98. 

99- Nev.—Hunt v. Hunt, 11 Nev. 
442, 449. 

N.H.—Fling v. Goodall, 40 N.H. 208, 
219. 

3. U.a—The Brazil, C.C.A.I11., 134 F. 
2 d 929, 939. 

Cal.—Bieg v. Shamel, 277 P.2d 842, 
848, 129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295. 

2 - U.S.—Dayton Brass Castings Co. 
v. Gilligan, D.C.Ohio, 267 F. 872, 
878. 

Cal.—Bieg v. Shamel, 277 P.2d 842, 
848, 129 C.A.2d 700. 

Iowa.—Carpenter v. Loth ringer, 275 
N.W. 98. 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295. 

N.C.—Page v. Covington, 122 S.E. 

481, 482, 187 N.C. 621. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282. 

Wash.—Miller v. City of Pasco, 310 
P.2d 863, 865, 50 Washed 229. 

18 CJT. p 1281 note 1. 


Similarly expressed 

“To get rid of; riddance of, as by 
removal or destruction.** 

Mont.—State v. Wehr, 1SS P. 930, 932, 
57 Mont. 469. 

3. N.Y.—People v. Rathbun, 21 
Wend. 509, 527. 

Similarly expressed 

“To put out of the way." 

Cal.—Bieg v. Shamel, 277 P.2d 842, 
848, 129 C.A.2d 700. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 103, 224 Iowa 439. 

Mont.—Rider v. Cooney, 23 P.2d 261, 
263, 94 Mont. 295. 

4. U.S.—Dayton Brass Castings Co. 
v. Gilligan, D.C.Ohio, 267 F. 872, 
878. 

45 Ind.—Waybright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

5. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga_App. 332. 

Similarly expressed 

“The phrase ‘to dispose of* is one 
of wide application, but in criminal 
statutes, especially when associated 
with *to sell,* it has been held to in¬ 
volve a transfer of title or posses¬ 
sion or destruction of the property to 
which it is applied.** 

Kan.—Corpus Juris cited in State v. 
Gorman, 216 P. 290, 113 Kan. 740. 

6. “Dispose of” may include 

(1) Abandonment of a claim due 
an insolvent company. 

U.S.—Motlow v. Southern Holding & 
Securities Corporation, C.C.A.Mo., 
95 F.2d 721, 725, 119 A.L.R. 1331. 

<2) Concealment of a mortgaged 
automobile so that it cannot be found. 
Ark.—McClaskey v. State, 270 S.W. 
498, 499, 168 Ark. 339. 

(3) Conveyance by way of ad¬ 
vancement 

N.Y.—Elston v. Schilling, 42 N.Y. 79, 
82. 

(4) Disposition by will. 

Okl.—In re Inheritance Tax on Dale's 
Estate, 29 P.2d 88, 91, 167 Okl. 240. 
Wis.—In re Zweifel’s Will, 216 N.W. 

840, 844, 194 Wis. 428. 

18 C.J. p 1280 note 79 [a]. 

(5) Innocent use or destruction, as 
of liquor, or other prohibited article. 
Mont—State v. Wehr, 188 P. 930, 932, 

57 Mont. 469. 

(6) Leasing. 

U.S.—Hill v. Sumner, Colo., 10 S.Ct. 
42, 44, 132 U.S. 118, 33 L.Ed. 284. 
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Ala.—Stay v. Stay, 77 So. 699, 700. 
201 Ala. 173. 

Ohio.—S. S. Kresge Co. v. B. D. K. 
Co., 3 N.E.2d 529, 537, 52 Ohio App. 
101 . 

18 C.J. p 1281 note 93 [d] (2). 

(7) Mortgaging. 

U.S.—Platt v. Union Pac. R. Co., 
Neb., 99 U.S. 48, 67, 25 L.Ed. 424. 
Ala.—Bank of Hartford v. Buffalow, 
117 So. 183, 185, 217 Ala. 583- 
Stay v. Stay, 77 So. 699, 700, 201 
Ala. 173. 

N.H.—Lord v. Roberts, 153 A. 1, 4, 
84 N.H. 517. 

Or.—Rose City Co. v. Langloe, 16 P. 

2d 22, 23, 141 Or. 242. 

Tenn.—Mutual Loan & Thrift Corp. 
v. Corn, 188 S.W.2d 345, 346, 182 
Tenn. 554. 

W.Va.—Warden v. City of Grafton, 26 
S.E.2d 1, 6, 125 W.Va. 658. 

18 C.J. p 1280 note 93 [c] (2). 

(8) Permitting another to have or 
use, especially a prohibited article. 
Del.—State v. Rothman, 105 A. 427, 7 

Boyce 226. 

(9) Power of gift. 

Ga.—Corpus Juris cited in Comer v. 
Citizens & Southern Nat. Bank, 185 
S.E. 77, 82, 182 Ga. 1. 

(10) Power to dispose of property 
absolutely or conditionally. 

Okl.—Popp v. Munger, 268 P. 1100, 
1102, 131 Okl. 282. 

(11) Power to exchange. 

Ga.—Lindsey v. Robinson, 180 S.E. 

106, 108, 180 Ga. 648. 

Mo.—St. Louis Union Trust Co. v. 
MacGovern & Co., 249 S.W. 68, 70, 
297 Mo. 527. 

(12) Power to sell, or selling. 
Ala.—Stay v. Stay, 77 So. 699, 700, 

201 Ala. 173. 

Ga.—Lindsey v. Robinson, 180 S.E. 
106, 180 Ga. 648. 

Mass.—Rogers v. Goodwin, 2 Mass. 
475, 477. 

N.Y.—Kij v. Aszkler, 296 N.Y.S. 351, 
353, 163 Misc. 63. 

Or.—Board of Trustees of St. Hel¬ 
en’s Hall v. Oregon Consistory No. 
1, 206 P. 301, 303, 103 Or. 621. 

(13) Requisitioning of the fee sim¬ 
ple title by the president of the Unit¬ 
ed States, as commander in chief of 
army and navy. 

N.J.—Watson v. Nixon, 113 A. 258, 
259, 95 N.J.Law 552. 
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eumstances, the term has been held not to include. 7 

Under some particular circumstances, the term 
has been held equivalent to, or synonymous with, 
“alienate by sale,” 8 “remove,” 9 “sell,” 10 and “set¬ 
tle,” 11 and it may be synonymous with “give.” 11 - 5 

Under other circumstances, “dispose” has been 
compared with, or distinguished from, “convey” see 
the C.J.S. definition Convey, “give,” 12 “remove,” 13 
“secrete,” 14 “sell,” 15 “settle,” 16 and “transfer.” 17 


Phrases: “Alienate, sell, or dispose” see the C.J.S. 
definition Alienate, “control and right to dispose and 
management of my real estate,” 18 “dispose of any 
and all property,” 19 “dispose of . . . any se¬ 
curity or securities,” 29 “dispose of as . . . 

[particular person] may think proper,” 21 “dispose 
of . . . at . . . discretion,” 22 “dispose 

of . . . property belonging to the United 

States,” 23 “dispose of said lease contracts,” 24 “dis¬ 
pose of said premises,” 25 “expend and dispose of,” 26 


(14) To furnish a prohibited arti¬ 
cle, even without sale is to "dispose 
of" it. 

Del.-—State v. Handy, 105 A. 426, 7 
Boyce 224. 

(15) Disposing of a chattel by sale 
or conveyance. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

7. “Dispose of” held not to include 

(1) Confession of judgment or the 
procuring of an attachment against 
one’s self. 

Ala.—Builders’ & Painters’ Supply 
Co. v. Lucas, 24 So. 416, 418, 119 
Ala. 202. 

(2) Descent, it being said: "It is 
an inapt expression to say that when 
an estate is cast by descent on the 
heir by the death of the owner, it has 
been disposed of.” 

Kan.—Postlethwaite v. Edson, 171 P. 
769, 773, 102 Kan. 104—Smith v. 
Becker, 64 P. 70, 62 Kan. 541, 53 
L.R.A. 141. 

(3) Devise. 

N.J.—Stevens v. Flower, 19 A. 777, 
779, 46 N.J.Eq. 340. 

Ohio.—Andrew v. Auditor, 5 Ohio S. 
& C.P. 242, 251, 5 Ohio N.P. 123. 

(4) Eating of a mortgaged sow, 
since "disposed of," when applied to 
mortgaged property must be con¬ 
strued to mean disposition of proper¬ 
ty in nature of sale. 

Ga.—Stenson v. State, 159 S.E. 777, 
778, 43 Ga.App. 582. 

(5) Leasing. 

Iowa.—In re Hubbell, 113 N.W. 512, 
515, 135 Iowa 637, 13 L.R.A.,N.S., 
496, 14 Ann.Cas. 640. 

(6) Mortgaging. 

Or.—Beakey v. Knutson, 174 P. 1149, 
1151, 90 Or. 574. 

Tex.—Neilson v. Schoellkopf, Civ. 

App., 122 S.W.2d 281, 283. 

18 C.J. p 1280 note 93 [c] (1). 

(7) Placing of animals in the pos¬ 
session of a person hired to take care 
of them for a limited time. 

Mo.—Munday v. Britton, 222 S.W. 
504, 506, 205 Mo.App. 153. 

8 . Tex.—Hunt v. Dallas Trust & 
Savings Bank, Civ.App., 237 S.W. 
605, 608. 


State v. Gorman, 216 P. 290, 291, 
113 Kan. 740. 

Ky.—Collins v. Commonwealth, 133 
S.W. 233, 234, 141 Ky. 564, followed 
in Malone v. Commonwealth, 133 
S.W. 235, 141 Ky. 570. 

10. Ala.—Rutledge v. Crampton, 43 
So. S22, 826, 150 Ala. 275. 

Ga.—Lindsey v. Robinson, 180 S.E. 
106, 108, 180 Ga. 648. 

Barnard v. Barnard, 86 S.E.2d 
533, 536, 91 Ga.App. 502. 

57 C.J. p 111 note 52 [a], [d], 

11- Mont.—Gilna v. Barker, 254 P. 

174, 177, 78 Mont. 357. 

Pa.—In re Marr’s Estate, 87 A. 621, 
622, 240 Pa. 38, Ann.Cas.l915A 167. 

11.5 Ind.—Waybright v. Longstreet, 
46 N.E.2d 683, 686, 221 Ind. 251. 

12. Ala.—Reynolds v. State, 73 Ala. 
3, 4. 

Colo.—Litch v. People, 75 P. 1079, 
1080, 19 Colo.App. 421. 

13. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga.App. 332. 

Kan.—Corpus Juris cited in State v. 
Gorman, 216 P. 290, 291, 113 Kan. 
740. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

14. Ga.—Scott v. State, 64 S.E. 1005, 
1006, 6 Ga.App. 332. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 539, 347 Mo. 541. 

15. U.S.—Dayton Brass Castings 
Co. v. Gilligan, D.C.Ohio, 267 F. 
872, 877. 

Ala.—Stay v. Stay, 77 So. 699, 201 
Ala. 173. 

Cal.—Olmstead v. City of San Diego, 
12 P.2d 22, 23, 124 C.A, 14. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 105, 224 Iowa 439. 

Ky.—Speckman v. Meyer, 220 S.W. 

529, 530, 187 Ky. 687. 

Minn.—Westfall v. Ellis, 170 N.W. 

339, 341, 141 Minn. 377. 

Mo.—St. Louis Union Trust Co. v. 
MacGovern & Co., 249 S.W. 68, 70, 
297 Mo. 527. 

Munday v. Britton, 222 S.W. 504, 
506, 205 Mo.App. 153. 

Ohio.—S. S. Kresge Co. v. B. D. K. 
Co., 3 N.E.2d 529, 536, 52 Ohio App. 
101 . 


S.D.—Noyes v. Lane, 45 N.W. 327, 
328, 1 S.D. 125. 

57 C.J. p 111 note 52 [bj. 

Distinction stated 

The word "dispose of" has a larg¬ 
er meaning than the word “sell," 
since selling is merely only one of 
the methods of disposing of proper¬ 
ty, and the expression "to dispose of" 
signifies more than to sell. 

Mont.—McLaren Gold Mines Co. v. 
Morton, 224 P.2d 975, 982, 124 Mont. 
382. 

16. Pa.—In re Marr’s Estate, 87 A. 
621, 622, 240 Pa. 38, 42, Ann.Cas. 
1915A 167. 

17. Ala.—Stay v. Stay, 77 So. 699, 
201 Ala. 173. 

Tex.—Pearre v. Hawkins, 62 Tex. 
434, 437. 

Howard v. Caperon, 3 Tex.ACIv. 
Cas. S 313. 

18. Tex.—Hunt v. Dallas Trust & 
Savings Bank, Civ.App., 237 S.W. 
605, 609. 

19. Iowa.—Carpenter v. Lothringer, 
275 N.W. 98, 104, 224 Iowa 439. 

30. Pa.—Commonwealth v. Harri¬ 
son, 8 A.2d 733, 735, 137 Pa.Super. 
279. 

21 . U.S.—King v. Ackerman, N.T., 
2 Black 408, 416, 17 LJEd. 292. 

Ga.— Corpus Juxis cited in Coiner v. 
Citizens & Southern Nat. Bank, 185 

S. E. 77, 82, 182 Ga: 1. 

Ill.—Sproule v. Samuel, 5 Ill. 135, 
140. 

N.J.—Benz v. Fabian, 35 A. 760, 762, 
54 N.J.Eq. 615. 

22 . N.J.—Stevens v. Flower, 19 A. 
777, 46 N.J.Eq. 340, 341. 

N.Y.—Sage v. Lockman, 53 How. 
Pr. 276. 

23- U-S-—Ash wander v. Tennessee 
Valley Authority, Ala., 56 S.Ct. 
466, 475, 297 U.S. 288, 80 LEd. 
688 . 

24. Ky.—Allen v. Hawk, 245 S.W. 
170, 171, 196 Ky. 607. 

25- N.Y.—Elston v. Schilling, 42 N. 

T. 79. 

26. Or.—Board of Trustees of St. 
Helen’s Hall v. Oregon Consistory 
No. 1, 208 P. 301, 303, 103 Or. 
621. 


9. Kan.—Corpus Juris cited in 
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“follow, mine, remove, and dispose” 27 “foil right 
to dispose of any part or the whole,” 28 “hold, own, 
and dispose of for her own benefit,” 29 “knowingly, 
willfully, and unlawfully dispose of,” 30 “manage, 
control, and dispose” see the C.J.S. definition Con¬ 
trol, “manage, dispose, and divide,” 31 “power to dis¬ 
pose of,” 32 “power to sell and dispose of,” 33 “regu¬ 
late, preserve, and dispose of,” 34 “repair, dispose of, 
and replace,” 35 “sell and dispose of,” 36 “sell, convey, 
and dispose of” see the C.J.S. definition Convey, 
“sell, convey, and dispose of absolutely,” 37 “sell, 
convey, and dispose of the same for the common 
benefit” see the C.J.S. definition Convey, “sell, dis¬ 
pose of, and use,” 38 “sell, dispose of, contract, and 
bargain for land,” 89 “sell, exchange, and dispose 
of,” 40 “sell, mortgage, exchange, or otherwise dispose 
of,” 41 “sell or dispose of,” 42 “use, dispose of, and 
enjoy,” 43 and “willfully, maliciously, and felonious¬ 
ly sell and dispose of;” 44 also “sells or disposes 
of,” 45 “sells, removes, or otherwise disposes of prop¬ 
erty,” 48 and “use, sell, dispose of as she desires.” 46 * 5 


Disposed 

The term, used with the preposition “of,” has been 
said to carry the meaning of to get rid of, part with, 
or relinquish; 47 to cover all such alienations of 
; property as may be made in any way whatsoever; 48 
and to signify any actual removal or disposition in 
fact of property. 49 

It has been held equivalent to, or synonymous 
with, “sold,” 50 “transferred,” 51 and “tried.” 52 

It has been compared with, or distinguished from, 
“assigned” and “secreted,” 53 “conveyed” see the 
C.J.S. definition Convey, and “sold.” 54 

Phrases: “Assigned, secreted, or disposed of,” 55 
“cases pending and not ‘disposed of/ ” 56 “concealed, 
removed, or disposed of,” 57 “controlled and dis¬ 
posed of as she wishes,” 58 “conveyed or effectually 
sold or disposed of,” 59 “disposed of as she may see 
fit,” 60 “finally disposed of,” 61 “found and disposed 


27. Pa.—Appeal of Waddell, 84 Pa. 
90, 96. 

28. N.H.—Lord v. Roberts, 153 A. 
1, 3, 84 H.H. 517. 

29. Or.—Rose City Co. v. Langloe, 
16 P.2d 22, 23, 141 Or. 242. 

30. As importing- transfer to some 
person 

"When taken in conjunction with 
the terms Willfully, wrongfully, and 
unlawfully,* the phrase ‘dispose of* 
imports a disposition to some person 
or entity as fully as does the word 
-sale.* ** 

Mont.—State v. Wehr, 188 P. 930, 
932, 57 Mont. 469. 

33. Mass.—Rogers v. Goodwin, 2 
Mass. 475, 477. 

32. "Power to sell and dispose of” 
distinguished 

Ga.—Lindsey v. Robinson, 180 S.E. 
106, 108, ISO Ga. 648. 

33. Ga.—Lindsey v. Robinson, su¬ 
pra. 

34. N.Y.—:Kij v. Aszkler, 296 N.Y.S. 
351, 352, 163 Misc. $3. 

35. Mo.—St. Louis Union Trust Co. 
r. MacGovern & Co., 249 S.W. 68, 
70, 297 Mo. 527. 

36. Ga.—Lindsey v. Robinson, 180 
S.E. 106, 108, 180 Ga. 648. 

Ohio.—S. S. Kresge Co. v. B. I>. K. 
Co., 3 N.E.2d 529, 534, 52 Ohio 
App. 101. 

Tex.—Neilson v. Schoellkopf, Civ. 

App., 122 S.W.2d 281, 283. 

Phrase may be variously construed 
Ind.—Way bright v. Longstreet, 46 N. 
E.2d 683, 686, 221 Ind. 251. 

37- Okl.—In re Inheritance Tax on 
Dale’s Estate, 29 P.2d 88, 91, 167 
OkL 240. 


Wis.—In re Zweifel’s Will, 216 N. 
W. 840, S42, 194 Wis. 42S. 

38. Or.—Beakey v. Knutson, 174 P. 
1149, 1151, 90 Or. 574. 

39. U.S.—Clarke v. Courtney, Ky., 
5 Pet. 319, 347, S L.Ed. 140. 

40. Tex.—Faulk v. Dashi ell, 62 Tex. 
642, 649, 50 Am.R. 542. 

41. Mass.—Lord v. Smith, 200 N.E. 
547, 550, 293 Mass. 555. 

42. Ala.—Bank of Hartford v. Buf- 
falow, 117 So. 1S3, 1S5, 217 Ala. 
583. 

Del.—State v. Rothman, 105 A. 427, 
7 Boyce 226—State v. Handy, 105 
A. 426, 7 Boyce 224. 

Kan.—Corpus Juris cited in. State v. 
Gorman, 216 P. 290, 113 Kan. 740. 

43. Mo.—Holland v. Bogardus-Hill 
Drug Co., 284 S.W. 121, 122, 314 
Mo. 214. 

44. As referring to sale 
“The words ‘dispose of* 

clearly refer to the sale as the 
manner of disposition. These words 
are therefore redundant in this par¬ 
ticular case.” 

La.—State v. Laborde, 109 So. 485, 
486, 161 La. 771. 

45. Ohio.—Troy Amusement Co. v. 
Attenweiler, 28 N.E.2d 207, 215, 64 
Ohio App. 105. 

Zndusiveness 

“They were intended to embrace 
every sort of transaction other than 
a sale.** 

U. S.—Dayton Brass Castings Co. v. 
Gilligan, D.C.Ohio, 267 F. 872, S78. 

46. Ala.—Builders* & Painters* Sup¬ 
ply Co. v. Lucas, 24 So. 416, 418, 
119 Ala. 202. 


I 46.5 As authorizing any manner of 
disposition, including gift 
Ind.—Waybright v. Longstreet, 46 
N.E.2d 683, 686, 221 Ind. 251. 

47. Fla.—Montgomery v. Carlton, 
126 So. 135, 142, 99 Fla. 152. 

48. Mo.—Bullene v. Smith, 73 Mo. 
151, 161. 

49. Minn.—Guile v. McNanny, 14 
Minn. 520, 100 Am.D. 244. 

50. Iowa.—Partello v. White, 196 
N.W. 719, 723, 197 Iowa 24. 

57 C.J. p 118 note 9. 

51. W.Va.—Germer v. Triple-State 
Natural Gas & Oil Co., 54 S.E. 
509, 520, 60 W.Va. 143. 

52. N.Y.—People v. Bleecker St. & 
F. F. R. Co., 124 N.Y.S. 786, 787, 
67 Misc. 5S2. 

53. Minn.—Auerbach v. Hitchcock, 
9 N.W. 79, 28 Minn. 73. 

54. U.S.—Platt v. Union Pac. R. 
Co., Neb., 99 U.S. 48, 61, 25 L.Ed. 
424. 

Kan.—Cook v. Burnham, 44 P. 447, 
3 Kan.App. 27. 

57 C.J. p 118 note 9 [b]. 

55. Minn.—Guile v. McNanny, 14 
Minn. 520, 100 Am.D. 244. 

56. Fla.—Carnagio v. State, 143 So. 
162, 163, 106 Fla. 209. 

57. Mo.—Bullene v. Smith, 73 Mo. 
151, 161. 

58. Ala.—Stay v. Stay, 77 So. 699, 
201 Ala. 173. 

59. N.J.—Watson v. Nixon, 113 A. 
258, 95 N.J.Law 552. 

60. Ky.—Roby v. Herr, 240 S.W. 
49, 51, 194 Ky. 622. 

61. N.Y.—People v. Newcomb, 135 
N.Y.S. 151, 153, 75 Misc. 258. 
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DISPOSITION 


of^>62 “kept, maintained, and disposed of,”63 “may 
be disposed of in such manner as seems best to tbe 

trustees,”64 “not disposed of by big widow,”65 “or 

otherwise disposed of, ”66 “pledged or disposed of, ”67 
u shall not be disposed of until such time,” 68 “sold, 
leased, or disposed of,”63 “sold, mortgaged, ex¬ 
changed, or otherwise disposed of,” 76 “sold or dis¬ 
posed of,” 11 “squandered and disposed of,” 72 and 
be used and disposed of by him during his lif e 
as he may see proper.” 73 

Disposing 

The term, used in connection with the preposition 
“of,” has been said to carry the meaning of to part 
with, or alienate. 74 

Phrases: “Disposing of or incumbering,” 75 “dis¬ 
posing of the case,” 76 “selling or disposing of said 
loans,” 77 and “selling or otherwise disposing of*,” 78 
and also “disposing capacity” or “disposing mind” 
see Wills § 15. 

DISPOSICION. In Spanish law, whatever the law 
commands or man orders, verbally or in writing, in 
regard to person or property; as a “donacion,” a 
testamentary provision, etc. 79 

DISPOSITION. The word “disposition,” used as a 
noun, has various meanings depending on the con¬ 
text and the subject matter in connection with its 
use. 79 * 5 


Applied to property, the term has been variously 
defined as meaning alienation or bestowal, 80 barter, 
exchange, removal, or sale. 81 

The term is defined generally to mean definite 
settlement with regard to some matter; 82 disposal; 
plan or arrangement for the disposal, distribution, 
or alienation of something; the state or manner of 
arrangement or disposal; distribution, final settle¬ 
ment, order, or ultimate destination, 83 and also, the 
getting rid, or making over, of anything; relinquish¬ 
ment; 83 - 5 and the latter definition is referred to as 
the elementary and usual sense of the word. 83 * 10 

Used in a particular connection, it has been said 
that, unlike “bequest” and “devise,” the word has 
acquired no definite legal meaning, and is ordinarily 
subject to interpretation as to its true meaning in 
any particular instance. 84 

As applied to individual characteristics, the term 
has been defined as meaning the tendency, bent, 
propensity, or inclination for or toward a particu¬ 
lar thing, such inclination not involving necessarily 
the intent or design of doing that particular thing; 85 
and, in this sense, it has been distinguished from 
“character” see the C.J.S. definition of this term. 

Phrases: “Conditional disposition” see the C.J.S. 
definition Conditional, “disposition of my residuary 
estate,” 86 “disposition of property by will,” 87 “dis¬ 


cs. Me.—Mace v. Mace, 49 A. 1038, 
1039, 95 Me. 283. 

63. Fla.—Montgomery v. Carlton, 
126 So. 135, 142, 99 Fla. 152. 

N.C.—Page v. Covington, 122 S.E. 
481, 187 N.C. 621. 

64. Not an unrestricted power to 
dispose of 

"This term ['disposed of*] is just 
as appropriate to signify an order¬ 
ly administration of the funds com¬ 
mitted to them for charitable use 
and the added qualification ‘as seems 
best to them’ may be construed 
more consistently as indicating a 
sound discretion in their use than 
as implying an unrestricted power 
to alienate according to desire and 
caprice.” 

N.C.—Williams v. Williams, 3 S.E. 
2d 334, 338, 215 N.C. 739. 

65. Iowa.—Carpenter v. Lothringer, 
275 N.W. 98, 104, 224 Iowa 439. 

66. Ga.—Stenson v. State, 159 S.E. 
777, 778, 43 Ga.App. 582. 

67. N.Y.—Cleminshaw v. Meehan, 
258 N.Y.S. 225, 227, 236 App.Div. 
185. 

68. Pa.—In re Brown's Estate, 137 
A. 132, 136, 289 Pa, 101. 

69- U.S.—Love v. Pamplin, C.C. 
Tenn., 21 F. 755, 760. 


70. Mass.—Lord v. Smith, 200 N.E. 
547, 550, 293 Mass. 555. 

71. Cal.—Mansfield v. District Ag- 
gricultural Assoc. No. 6, 97 P. 150, 
151, 154 C. 145. 

Iowa.—Partello v. White, 196 N.W. 
719, 723, 197 Iowa 24. 

72. Neb.—Burr v. Boyer, 2 Neb. 265, 
26 7. 

73 . Ga.—Comer v. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 77, 82, 
182 Ga. 1. 

74. U.S.—Merchants’ Nat. Bank of 
Mandan v. First Nat. Bank, Colo., 
238 F. 502, 507, 151 C.C.A. 438. 

75. Pa.—Bright v. Ruthenian Greek 
Catholic Cong., 92 A. 131, 133, 246 
Pa. 156. 

76. Tenn.—Jackson & Suburban St. 
R. Co. v. Simmons, 64 S.W. 705, 
706, 107 Tenn. 392. 

77. U.S.—Merchants’ Nat. Bank of 
Mandan v. First Nat. Bank, Colo., 
238 F. 502, 507, 151 C.C.A. 438 . 

78. U.S.—Motlow v. Southern Hold¬ 
ing & Securities Corporation, C.C. 
A.Mo., 95 F.2d 721, 725, 119 A.L.R. 
1331. 

79. Escriche Diccionario. 

79.5 Okl.—King v. Tax Commission, 
151 P.2d 918, 919, 194 Okl. 357. 
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80. Pa.—In re Brown’s Estate, 137 
A. 132, 138, 289 Pa. 101. 

81. Ark.—Lawhorn v. State, 158 S, 
W. 113, 114, 108 Ark. 474. 

18 C.J. p 1282 note 7. 

In Scotch law, a deed of aliena¬ 
tion by which a right to property 

is conveyed. 

Black L.I>. 

82. D.C.—Ayer v. Blair, 26 F.2d 547, 
548, 58 APP.D.C. 175. 

N.Y.—People v. Mulcahey, 18 N.Y.S. 
2d 392, 394. 

83. N.Y.—People v. Mulcahey, su¬ 
pra. 

83.5 U.S.—Woodsam Associates, Inc. 
v. C. I. R., C.A.2, 198 F.2d 357, 
359—Herbert's Estate v. C. I. R., 
C.C.A.7, 139 F.2d 756, 758. 

83.10 U.S.—Herbert’s Estate v. C. L 
R., supra. 

84. R.I.—Smith v. City of Provi¬ 
dence, 9 A.2d 10, 13, 63 R.L 333. 

85. Iowa.—State v. Thompson, 111 
N.W. 319, 321, 133 Iowa 741. 

86. Pa.—In re Brown's Estate, 137 
A, 132, 138, 289 Pa. 101. 

87. Cal.—Beard v. Knox, 5 C. 252, 
256, 63 Am.D. 125. 

18 C.J. p 1280 note 79 £&}, p 1282 
note 13 [a]. 
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position of the composition or extension proposal/*- s 
"disposition of the land,” 85 "disposition of the 
property/’ 90 "disposition otherwise than by sale or 
exchange/’ 51 "disposition to influence unduly,” 92 
"final disposition,” 93 "removal and disposition of 
vessels,” 94 and "sale or disposition.” 95 

DISPOSITIVE* 

Phrases: "Dispositive facts,” 96 and "dispositive 
words.” 97 

DISPOSITIVO. In Spanish law, the part of a sen¬ 
tence or judgment which awards the relief or di¬ 
rects what is to be done. 98 

DISPOSSESS. To oust from the land by legal proc¬ 
ess. 99 It has been said to carry the meaning of 
ejectment or exclusion of one from the realty against 
his interest and without his consent. 1 

In a particular connection, the term has reference 
to the procedure after foreclosure, and is to be dis¬ 
tinguished from "foreclose.” 2 It has also been dis¬ 


tinguished from "repossess.” 2 - 5 

As to the summary procedure authorized by stat¬ 
ute for recovery of leased premises by the landlord 
against his tenant, sometimes referred to as "dis¬ 
possess proceedings” see Landlord and Tenant § 752. 

Dispossessed. Deprived of possession or occupan¬ 
cy. 3 

DISPOSSESSION*. The act of putting out of pos¬ 
session, 4 the ejectment or exclusion of a person from 
the realty, if not to his injury, then certainly against 
his interest and without his consent, 5 ouster. 6 

The term has been held not to imply necessarily 
a wrongful act; 7 and, although it has been defined 
as a wrong that carries with it the amotion of pos¬ 
session, an act whereby the wrongdoer gets the ac¬ 
tual possession of the land or hereditament, includ¬ 
ing abatement, intrusion, disseisin, discontinuance, 
deforcement, 8 it has been said that it may be by 
right or by wrong, that it is necessary to look at the 
intention in order to determine the character of the 


88. TJ.S.—Hardt v. Kirkpatrick, C. 
C.A.C&I., 91 F.2d 875, 878. 

89. MelA not to constitute 

"The grant of the limited right 
to use the land for pipe line pur¬ 
poses only ... is not a dis¬ 
position of the land.'* 

Wyo.—Richardson v. Midwest Refin¬ 
ing Co., 270 P. 154, 162, 39 Wyo. 
58. 

90. Mo.—Iten Biscuit Co. v. Abbitt, 
App.. 251 S.W. 72—Olean Milling 
Co. v. Tyler, 235 S.W. 186, 187, 
208 MoApp. 430—Vaughan v. Ty¬ 
ler, 226 S.W. 1034, 1035, 206 Mo. 
App. 1. 

See also Fraudulent Conveyances 
$ 481. 

92* U.S.—Marshall v. U. S., D.C. 
Cal., 26 F.Supp. 580, 582. 

; 

92. Implying willingness to do 
something unfair 

"'Disposition* in the sense it is 
here used means something more 
than a mere willingness by one to 
share to a greater extent than an¬ 
other in the distribution of the tes¬ 
tatrix* estate. It implies a willing¬ 
ness on the part of a person to do 
something wrong or unfair, to bring 
about a result favorable to himself 
and unjust to another, and grasping 
and overreaching characteristics.” 
Wis.—In re Leisch’s Will, 267 N.W. 
268, 271, 221 Wis. 641—In re 

Schaefer’s Estate, 241 N.W. 382, 
386, 207 Wis. 404. 

93. U.S.—Citizens* Banking Co. v. 
Ravenna Nat. Bank, Ohio, 34 S. 
CL 806, 809, 234 U.S. 360, 366, 58 


L.Ed. 1352—Ex parte Russell, Ct. 
Cl., 13 Wall. 664, 669, 20 L.Ed. 632. 
18 C.J. p 12S2 note 13 [a]—25 C. 
J. p 1130 note 6S. 

94. N.Y.—Hecker v. New York Bal¬ 
ance Dock Co., 24 Barb. 215, 2 21, 
222 . 

95. U.S.—Long v. Commissioner of 

Internal Revenue, C.C.A., 96 F.2d 
270, 271—Pioneer Cooperage Co. 

v. Commissioner of Internal Reve¬ 
nue, C.C.A., 53 F.2d 43, 44, 

Dayton Brass Castings Co. v. 
Giliigan, C.C.AOhio, 277 F. 227, 
228 

D.C.—Ayer v. Blair, 26 F.2d 547, 548, 
58 App.D.C. 175. 

N.Y.—People v. Mulcahey, 18 N.Y.S. 

2d 392, 394. 

Voluntary transfer 

“The words 'sale or disposition’ 
would seem to relate to a voluntary 
sale or transfer . . . and per¬ 

haps to a sale or transfer imposed 
. . . , but not to a mere depre¬ 

ciation In or cessation of value.” 

U.S.—Mitchell v. Commissioner of 
Internal Revenue, C.C.A., 48 F.2d 
697, 699. 

Meaning ''sale or transfer for a 
consideration.” 

N.Y.—People, on Complaint of Miller, 
v. Anderson, 18 N.Y.S.Sd 831, 836, 
173 Misc. 657. 

As embracing contract of pledge 
"The word 'disposition* is certain¬ 
ly broad enough to embrace the con¬ 
tract [of pledge], and we hold that 
it is in its broadest sense that it 
must be construed; although it can¬ 
not be denied that in England a far 
more limited interpretation has been 
given to it,” 


N.Y.—Bonito v. Mosauera, 15 N.Y. 
Super. 401, 431. 

96. Meaning 

“J ural facts, or those acts or 
events that create, modify or ex¬ 
tinguish jural relations.” 

Black L,. D. 

97. Defined 

Words meant by the testator to 
control the disposition of his prop¬ 
erty, as distinguished from words 
merely precatory, simply indicating 
what he regards as a wise disposi¬ 
tion. 

Ill.—Keiser v. Jensen, 25 N.E.2d 819, 
821, 373 Ill. 184. 

Barrenscheen v. Grosch, 28 N.E. 
2d 181, 183, 306 Ill.App. 200. 

98. Escriche Diccionario. 

99. Tex.—Matthews v. Deason, Civ* 
App., 200 S.W. 855, 857. 

1. U.S.—Pursel v. Reading Iron. 
Co., Pa., 232 F. 801, 807, 146 C.C* 
A. 657. 

2. Tex.—Matthews v. Deason, Civ. 
App., 200 S.W, 855, 857. 

2.5 N.Y.—Kleinstein v. Gonsky, 113 
N.Y.S. 949, 950, 134 App.Div. 266. 

3. N.Y.—Mattoon v. Munroe, 21 
Hun 74, 81. 

4. N.Y.—Mattoon v. Munroe, 21 
Hun 74, 81. 

5. U.S.—Pursel v. Reading Iron. 
Co., Pa., 232 F. 801, 8 07, 146 C.C. 
A. 657. 

6. Black L.D. 

7- Tex.—Lyon v. Gray, Civ.App., 265- 
S.W. 1094, 1096. 

8 . Bouvier L.D. 
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act, and that, in this respect, the word is to be dis¬ 
tinguished from “disseisin.” 3 

DISPROPORTIONATE. Inadequate, the antonym 
of “adequate” see the C.J.S. definition of that word. 

Disproportionate to the value, A statutory phrase 
relating to the sale of land in probate procee din gs, 
which has been construed to mean disproportionate 
to the value at the time of the bid, or that the pro¬ 
ceedings were unfair. 10 It has been said that the 
expression “not disproportionate to the value” is 
rather a circumlocutory form for “equal in value” 
and meets the requirement that the adequacy of the 
consideration must be shown. 11 

DISPROVE. To prove to be false or erroneous, 12 
or refute, not necessarily by mere denial, but by af¬ 
firmative evidence to the contrary. 13 

Phrase: “Disproving the facts.” 14 

DISPUNISHABLE. In old English law, not an¬ 
swerable, not punishable. 15 


DISPUTE 

DISPUTABLE PRESUMPTION. See Criminal 
Law § 579, and Evidence §§ 115,116. 

DISPUTATIO FORL In the civil law, discussion 
or argument before a court. 16 

DISPUTE. 

As a Noun 

A conflict, contest, 17 or contoversy; 18 a disagree¬ 
ment or a bona fide contention between the par¬ 
ties. 10 

Phrases: “Bona fide dispute or controversy,” 20 
“dispute arising during the tenancy,” 21 “‘dispute’ 
as to the amount due,” 22 ‘'dispute concerning terms 
or conditions of employment,” 23 “dispute . . . 

concerning the construction or application of the 
Constitution,” 24 ‘'dispute or controversy within 
court’s jurisdiction,” 25 “labor dispute,” 26 and “mat¬ 
ter in dispute [or in controversy];” 27 also “settle 
all disputes.” 28 


9. R.I.—Draper v. Monroe, 28 A. 
340, 18 R.I. 398, 400. 

18 C.J. p 1285 note 82 [a]. 

Diversity of views noted 

“ ‘Dispossession/ as defined by 
Bouvier, is incorrect in the light of 
American decisions; that eminent 
lexicographer has adopted Black- 
stone's definition. According to the 
rule adopted by the courts of this 
country, dispossession does not nec¬ 
essarily imply wrongfulness; it is 
defined ... as follows: Dis¬ 
seisin is an estate gained by wrong 
and injury, and therein it differs 
from dispossession which may be 
by right or wrong. This is the uni¬ 
versal language of the best authori¬ 
ties from the time of Littleton/ ” 
Tex.—Lyon v. Gray, Civ.App., 265 S. 
W. 1094, 1096. 

10. Cal.—In re Leonis, 71 P. 171, 
173, 138 C. 194. 

18 C.J. p 1282 note 23. 

11. Cal.—Kerr v. Moore, 92 P. 107, 
108, 6 C.A. 305. 

12. N.Y.—Irsch v. Irsch, 12 N.Y. 
Civ.Proc. 181, 182. 

13. Black L.D. 

14. Ga.—Middle Georgia & A. R. 
Co. v. Barnett, 30 S.R 771, 772, 
104 Ga. 582. 

15. Black L.D. 

16. Black L.D. 

17. Mo.—State v. Guinotte, 57 S. 
W. 281, 283, 156 Mo. 513, 50 L.R. 
A. 787. 

18. U.S.—Keith v. Levi, C.C.Mo., 2 
F, 743, 745, 1 McCrary 343. 

‘'Controversy" synonymous see Ac¬ 
tions § 1 d note 79. 


Verbal controversy 
U.S.—Hogue v. National Automotive 
Parts Ass'n, D.C.Mich., 87 F.Supp. 
816, 821. 

Ala.—Ex parte Pesnell, 199 So. 726, 
240 Ala. 457. 

Tenn.—Block Coal & Coke Co. v. 
United Mine Workers of America, 
Dist. No. 19, 148 S.W.2d 364, 367, 
368, 177 Tenn. 247. 

19. Ala.—Southern Cotton Oil Co. 
v. Currie, 102 So. 149, 150, 20 Ala. 
App. L 

Del.—State, for Use of Warner Co., 
v. Massachusetts Bonding & In¬ 
surance Co., 9 A.2d 77, 80, 81, 1 
Terry 274. 

20. An honest dispute 

“While it is not necessary that 
the dispute should be well founded, 
it is necessary that it should be in 
good faith.” 

Ala.—Southern Cotton Oil Co. v. 
Currie, 102 So. 149, 150, 20 Ala. 
App. 1. 

21 . Eng.—May v. Mills, 30 T.L.R. 
287. 

22. Ala.—American Workmen v. 
Harris, 196 So. 145, 147, 29 Ala. 
App. 297. 

23. N.J.—Evening Times Printing 
& Publishing Co. v. American 
Newspaper Guild, 195 A. 378, 122 
N.J.EQ. 545. 

24. U.S.—American Sugar Refining 
Co. v. U. S. f N.Y., 29 S.Ct 89, 91, 
211 U.S. 155, 53 L.Ed. 129. 

25. U.S.—Bullard v. City of Cisco, 
Tex., C.OA.Tex., 62 F.2d 313, 315. 

601 


26. Meaning 

(1) “A dispute concerning terms or 
conditions of employment.” 

U.S.—Central Metal Products Corpo¬ 
ration v. O’Brien, D.C.Ohio, 278 F. 
827, 830. 

Ill.—Local Union No. 222, Oil 
Workers Intern. Union v. Gordon, 
92 N.E.2d 739, 741, 742, 406 Ill. 
145—Local No. 658, Boot and Shoe 
Workers Union v. Brown Shoe Co., 
87 N.E.2d 625, 629, 403 Ill. 484. 
N.H.—Amory Worsted Mills v. Riley, 
71 A.2d 788, 790. 96 N.H. 162. 

N.J.—Ablondi v. Board of Review, 
Division of Employment Sec., Dept, 
of Labor and Industry, 73 A.2d 262, 
264, 265, 8 N.J.Super. 71. 

(2) As generally understood. It is a 
dispute between an employer and his 
employees about wages, hours, work¬ 
ing conditions, or who shall speak 
for employees. 

U.S.—Donnelly Garment Co. v. In¬ 
ternational Ladies* Garment Work¬ 
ers* Union, D.C.Mo., 20 F.Supp. 767, 
769. 

(3) As defined by the Clayton Act 
and the Norris-La Guardia Act see 
Injunctions 5 138 b (2) (a) bb, cc 
(bb), and as used in unemployment 
compensation statutes see Social Se¬ 
curity and Public Welfare 55 173- 
196. 

27. U.S.—U. S. v. Hay, D.C., 24 S. 
Ct. 681, 682, 194 U.S. 373, 48 L.EdL 
10 . 

39 C.J. p 1390 note 84. 

28. Mass.—Sullivan v. Barrows, 21 
N.E.2d 275, 278, 303 Mass. 197. 
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As a Verb 

To argue, discuss, or reason ; 29 to contend in argu¬ 
ment; to debate or discuss; often, to argue irrita¬ 
bly; to wrangle; 29 - 5 to argue something main¬ 
tained by another; to argue pro and con; to at¬ 
tempt to overthrow; to call in question; to deny 
the truth or validity of; to mate a subject of dis¬ 
putation; to oppose by argument or assertion; con¬ 
trovert; 29 - 19 to oppose, controvert, or call in ques¬ 
tion. 29 - 15 

Phrases: “Disputed ballots,” 30 “disputed claim” 
see the C.J.S. definition Claim, “disputed demand” 
see the CJ. S. definition Demand, “disputed is¬ 
sue,” 31 “disputed question of fact,” 32 “disputed writ¬ 
ing,” 33 and “in disputed cases.” 34 

DISQUALIFICATION, That which disqualifies or 
incapacitates. In its ordinary significance, when 
used in law, it has been said that the term connotes 
some interest in the subject matter or relationship 
to the parties in interest, but that it may also arise 
from an inability resulting from physical causes. 35 

In particular connections, the term has been held 
to include the resignation of a trustee who became 
resident of another state, 36 and not to include the 
possibility that a judge may commit error in ruling 
on the sufficiency of pleadings. 37 

The word is a synonym of “incapacity.” 37 - 5 

Phrase: “Sentence of disqualification to hold of¬ 
fice” as compared with “attainder” see the C.J.S. 


| definition Attainder. 

DISQUALIFY. 

Present Tense 

In its natural and ordinary sense, to divest or de¬ 
prive of qualifications; to deprive of the qualities 
or properties necessary for any purpose; to render 
unfit; to incapacitate; to deprive of legal capacity, 
power, or right; to disable. 38 

The term has been distinguished from “exempt.” 39 

Phrases: “Disqualifying interest,” 40 and “dis¬ 
qualifying opinion” see Juries § 232. 

Disqualified 

Deprived of legal capacity, power, or right; 41 in¬ 
eligible. 42 It has been said that the word is broad 
enough to embrace any disqualification, whether one 
recognized by the law or not, although used ordi¬ 
narily in the law to characterize one who has be¬ 
come divested of legal capacity to act as a court or 
juror. 43 

In particular connections, it has been held to in¬ 
clude illness or a physical disability or other in¬ 
capacitating condition, as, for example, death, 44 and 
not to include minority. 45 

Phrases: “Disqualified for interest,” 46 “disquali¬ 
fied from interest,” 47 “disqualified from sitting in a 
cause,” 48 “not otherwise unsuitable or disquali¬ 
fied,” 49 “or disqualified to act,” 50 “othex-wise become 
disqualified,” 51 and “where the other judges are 


29. Pr.Ed.Isl.—Brecken v, Wright, 
1 Pr.Edw.IsI. 267, 269. 

2aS Ala.—Ex parte Pesnell, 199 So. 
726, 240 Ala. 457. 

Tenn.—Block Coal & Coke Co. v. 
United Mine Workers of America, 
Diet. No. 19, 148 S.W.2d 364, 367, 
368, 177 Tennu 247. 

W.Va.—-Miners in General Group v. 
Hix, 17 S.E.2d 810, 814, 816, 123 W. 
Vsl 637. 

29.10 W.Va.—Miners in General 

Group v. Hix, supra. 

29.15 Ky.—Commonwealth v, Breslin 
Const. Co., 165 S.W.2d 809, 812, 291 
Ky. 772. 

30. Ballots rejected or not counted 
“Disputed ballots are ballots that 

have been considered, but have either 
been rejected or not counted accord¬ 
ing to law.** 

Ohio.—State v. Murray, 163 N.E. 246, 
30 Ohio App. 37. 

31. La.—Cagnolatti v. Legion Pants 
Co., App., 186 So. 377, 380. 

32. Colo.—Denver & S. L. R. Co. v. 
Chicago, B. & Q. R. Co., 171 P. 74, 
77, 64 Colo. 229. 


33. Ala.—Chisolm v. State, 85 So. 

462, 464, 204 Ala. 69. 

34. “la doubtful cases” equivalent 
Md.—Baughman v. Milstone, 125 A. 

69, 72, 144 Md. 223. 

35. Okl.—Lattimore v. Vernor, 288 P. 

463, 465, 142 Okl. 105. 

36. N.C.—Raleigh Real Estate and 
Trust Company v. Padgett, 140 S.E. 
714; 715, 194 N.C. 727. 

37. Pla.—State ex rel. Fuller v. Jack- 
son, 174 So. 471, 473, 128 Fla. 240. 

37.5 Ohio.—Godbey v. Godbey, 44 N. 
E.2d 810, 813, 70 Ohio App. 450. 

38. Cal.—In re Maguire, 57 C. 604, 
606, 40 Am.R. 125. 

39. Kan.—State v. Stunkle, 21 P. 675, 
$76, 41 Kan. 456. 

40. Fla.—McMullen v. State, 112 So. 
462, 464, 93 Fla. 693. 

Ill.—Smith v. Goodell, 101 N.E. 255, 
256, 258 III. 145. 

41. N.Y.—In re Tyers, 84 N.Y.S. 934, 
935, 41 Misc. 378. 

18 C.J. p 1283 note 43. 

42 . Ind.—Carroll v. Green, 47 N.E. 
223, 224, 148 Ind. 362. 
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43. Vt.—Platt v. Shields, 119 A. 520. 
523, 96 Vt. 2 57. 

44. Utah.—Corpus Juris cited in 
Critchlow v. Monson, 131 P.2d 794, 
801, 102 Utah 378—In re Thomp¬ 
son’s Estate, 269 P. 103, 128, 7 2 
Utah 17. 

Vt.—Platt v. Shields, 119 A. 520, 523, 
96 Vt. 257. 

45. Okl.—Coats v. Benton, 194 P. 
198, 200, 80 Okl. 93, 19 A.L.R. 1038. 

46. W.Va.—Highland v. Empire Nat. 
Bank of Clarksburg, 172 S.E. 544, 
546, 114 W.Va. 473. 

47. Ga.—Scott v. State, 185 S.E. 131, 
135, 53 Ga.App. 61—Pinkney v. 
State, 95 S.E. 539, 22 Ga.App. 105. 

48. Utah.—In re Thompson’s Estate, 
269 P. 103, 128, 72 Utah 17. 

49. Okl.—Coats v. Benton, 194 P. 198, 
201, 80 Okl. 93, 19 A.L.R. 1038. 

50. Okl.—Lattimore v. Vernor, 288 
P. 463, 465, 142 Okl. 105. 

51. N.C.—Raleigh Real Estate & 
Trust Co. v. Padgett, 140 S.E. 714, 
715, 194 N.C. 727. 
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disqualified.” 52 

DISQUE. See Electricity § 1. 

DISRATE. To reduce to a lower rate or rank. 52 
As applied to change of rank or rating of seamen 
see Seamen §§ 25-29. 

DISRATIONARE or DIRATIONARE. To justify, 
to clear one’s self of a fault, to traverse an indict¬ 
ment, to disprove. 54 

DISREGARD. The term implies the idea of ignor¬ 
ing, 55 and has been defined as meaning to fail to 
notice or observe, not to regard, or to pay no heed 
to; 56 to ignore, overlook, or pay no attention to; 57 
to pay no notice or give no consideration or atten¬ 
tion to whatever; 58 hence to slight as unworthy of 
regard or notice, as to disregard the admonition of 
conscience; 59 or to treat as unworthy of regard or 
notice; 60 and, more strongly or positively, to dis¬ 
card, distrust, 61 refuse to consider, or reject. 62 

As a noun, the term has been held to be synony¬ 
mous with negligence see Negligence § 1; and the 
verb has been compared with, and distinguished 
from, “reject,” 63 and “weigh and reject.” 64 

Phrases: “Right to disregard such evidence en¬ 
tirely,” 65 and “to disregard the statute of limita¬ 
tions;” 66 also “reckless disregard,” 66 - 5 and “‘disre¬ 
gards’ the evidence of the returns;” 67 and also 
“carelessly and negligently disregarding the sig¬ 
nal,” 68 and “to be disregarded.” 69 


DISSECTION 

DISREPAIR. The state of being in need of re¬ 
pair. 70 

DISREPUTE. Disesteem, discredit, ill character, 
or loss or want of reputation. 71 

DISSASINA. In old Scotch law, dispossession, or 
disseisin. 72 

DISSATISFACTION. Uneasiness of mind resulting 
from lack of gratification or from disappointed 
wishes and expectations. 73 In a particular connec¬ 
tion it has been distinguished from “discharge” see 
the C.J.S. definition of that word. 

Dissatisfaction of purchaser of real property with 
title as ground for rescission of contract see Vendor 
and Purchaser § 126 b (2). Dissatisfaction of prom¬ 
isor as ground for refusing payment or performance 
see Contracts § 495. 

DISSATISFY. To render unsatisfied, to make un¬ 
easy by frustration, wishes or expectations; to dis¬ 
please by lack of something. 73 - 50 

DISSECT. To cut apart or to pieces. 74 The term 
has been distinguished from “examine.” 75 

DISSECTION. The act of dissecting or cutting in 
pieces an animal or vegetable for the purpose of as¬ 
certaining the structure and uses of its parts; 76 the 
cutting apart of a dead body, or the cutting of it 
into pieces; 77 the anatomical examination of a dead 


52. Vt.—Platt v. Shields, 119 A. 520, 
523, 96 Vt. 257. 

53. Black L.D. 

54. Black L.D. 

55. Mo.—State v. Willard, 142 S.W. 
2d 1046, 1052, 346 Mo. 773. 

56. Ark.—Booe v. Road Improvement 
Dist. No. 4, Prairie County, 216 S. 
W. 500, 502, 141 Ark. 140. 

Kan.—Forsyth v. Church, 42 P.2d 975, 
977, 141 Kan. 687. 

Mo.—State v. Willard, 142 S.W.2d 
1046, 1052, 346 Mo. 773. 

Stermolle v. Brainard, App., 24 
S.W.2d 712, 714. 

57. Neb.—Everson v. State, 93 N.W. 
394, 396, 4 Neb. (TJnoff.) 109. 

58. Mo.—State v. Long:, 173 S.W. 722, 
724, 187 Mo.App. 223. 

59. Kan.—Forsyth v. Church, 42 P. 2d 
975, 977, 141 Kan. 687. 

60 . S.C.—Norman v. Norman, 77 S. 
E. 865, 866, 94 S.C. 204. 

61 . Cal.—'Whitaker v. California 

Door Co., 95 P. 910, 911, 7 C.A. 
757. 

18 C.J. p 1283 note 56. 


62. Cal.—People v. Compton, 56 P. 
44, 46, 123 C. 403. 

63. Mo.—State v. Long, 173 S.W. 722, 
724, 187 Mo.App. 223. 

64. Mo.—State v. Willard, 142 S.W. 
2d 1046, 1052, 346 Mo. 773. 

65. Kdh.—Forsyth v. Church, 42 P. 
2d 975, 977, 141 Kan. 687. 

66. Tex.—Campbell v. Shotwell, 51 
Tex. 27, 35. 

66.5 Meaning of phrase 

The term “reckless disregard” 
means conduct destitute of heed or 
concern for consequences, especially 
foolishly heedless of danger, head¬ 
long, rash, wanton disregard, or con¬ 
scious indifference to consequences. 
Idaho.—Mason v. Mootz, 253 P.2d 240, 
242, 73 Idaho 461—Foberg v. Har¬ 
rison, 225 P.2d 69, 71, 71 Idaho 11. 

67. Mass.—National Bank of Com¬ 
merce v. New Bedford, 56 N.E. 288, 
289, 175 Mass. 257. 

68. Mo.—Stermolle v. Brainard, App., 
24 S.W.2d 712, 714. 

69. As relating to the weight of evi¬ 
dence 

“Clearly, the expression ‘disregard¬ 
ed' does not mean that these maps 
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received no consideration at the hands 
of the court. At most it means that 
the court did not consider them as 
stating* the true situation in the par¬ 
ticulars mentioned. . . . Its only 

effect is to show how the court weigh¬ 
ed this evidence.” 

Conn.-—Cunningham v. Fredericks, 
138 A. 790, 793, 106 Conn. 665. 

70. Wyo.—Wyoming Coal Min. Co. v. 
Stanko, 135 P. 1090, 138 P. 182, 183, 
22 Wyo. 110. 

71. U.S.—U. S. v. Ault, D.C-Wash., 
263 F. 800, 810—U. S. v. Strong, D. 
C.Wasb., 263 F. 789, 796. 

72. Black L.D. 

73. Standard D. 

73^0 Ind.—Doyle v. Paul, 86 N.E.2d 
98, 101, 119 Ind.App. 632. 

74. N.Y.—Wehle v. U. S. Mutual Acc. 
Assoc., 31 N.Y.S. 865, 866, 11 Misc. 
36. 

75. U.S.—Sudduth v. Travelers’ Ins 
Co., C.C.Ky., 106 F. 822, 823. 

76. N.Y.—Rhodes v. Brandt, 21 Hun 
1, 3. 

77. V.S. —Sudduth v. Travelers’ Ins. 
Co., C.C.Ky„ 106 F. 822, 823. 
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body by cutting into pieces or exscinding one or 
more parts or organs. 78 

DISSEISE, DISSEISEE, DISSEISIN, and DIS¬ 
SEISOR. See respectively Disseize, Disseizee, Dis¬ 
seizin, and Disseizor post. 

DISSEISIN AM SATIS FACIT, QUI UTI NON 
PERMITTIT POSSESSOREM, VEL MINUS 
COMMODE, LICET OMNINO NON EXPEL- 
LAT. 7 * 

DISSEISITRIX. A female disseisor, a disseisor- 
ess. 80 

DISSEISITUS. One wbo has been disseised. 81 

DISSEISIV1T. Although the word may be taken 
to imply a freehold, yet it is not sufficient, when 
used in an indictment for forcible entry and detain¬ 
er, without showing what estate the person dis¬ 
seized had. 82 

DISSEISORESS. A woman who unlawfully puts 
another out of his land. 83 

DISSEIZE. To dispossess, or deprive; 84 to oust 
or destroy the true owner’s possession. 85 It has 
been said that stating that one was disseized neces¬ 
sarily implies a previous seizin. 86 

DISSEIZEE. One who is wrongfully put out of 
possession of his lands, one who is disseized. 87 

DISSEIZIN. The clearest and most comprehensive 


| definition of a disseizin, perhaps, is an actual, visi¬ 
ble, and exclusive appropriation of land, commenced 
and continued under a claim of right, either under 
an openly avowed claim, or under a constructive 
claim arising from the acts and circumstances at¬ 
tending the appropriation to hold the land against 
him who was seized.- 3 

The term also has been judicially defined as the 
act of wrongfully depriving a person <k the seizin of 
land, or a privation of seizin;-' 3 an attack upon him 
who is in the actual possession and turning him 
out; 90 an ouster; 91 an ouster irom a freehold in 
deed; 92 an ouster of the rightful owner of the 
seizin; 93 some way or other turning the tenant 
out of his tenure, and usurping his place and feu¬ 
dal relation. 94 Also an estate gained by wrong and 
injury; 95 a continued trespass under a claim of 
title. 96 

Disseizin occurs only when an entry is made upon 
lands—that is, possession taken—unlawfully and 
without assent of the owner, with the intent to hold 
the estate therein under claim adverse to him, 97 for 
an indispensable feature of disseizin is ouster; 98 
and it is itself necessarily involved in adverse pos¬ 
session, see Adverse Possession § 8 notes 26, 27. 

There are two kinds of disseizin, namely, a dis¬ 
seizin at the election of the owner of the land, and 
a disseizin in spite of the true owner." In the lat¬ 
ter sense of actual ouster, disseizin has been held to 
imply a freehold estate, unless employed in other 


78: Black L.D. 

79. A maxim meaning 4 *He makes 
disseisin who does not permit the 
possessor to enjoy, or make his en¬ 
joyment less useful, although he does 
not expel him altogether.* 0 
Bouvier L.D. 

80. Black L.D. 

8L Black LlD. 

SSL Fa.—Fitch v. Rempublicam, 3 
Teates 49, SO. 

Indictment or information for forci¬ 
ble entry see Forcible Entry and 
Detainer § 117. 

83. Black D.D. 

84. Black IjJX 

85. Ky.—FI inn v. Blakeman, 71 S.W. 
2d 961, 970, 254 Ky. 416. 

86. TJ.S.—Commonwealth of Pennsyl¬ 
vania v. Fitch, Fa., 4 DalL 212, 1 
LuEd 805. 

87. Black I sJD. 

88. Kan.—Gildehaus v. Whiting, 18 
P. 916, 919, 39 Kan. 706. 

Me.—Corpus Juris Secundum quoted 
is Sweeney v. Dahl, 34 A.2d ] 


673, 675, 140 Me. 133, 151 A.L.R. 
356. 

18 C.J. p 1284 note 69. 

89. Me.—Roberts v. Niles, 49 A. 1043, 
1044, 95 Me. 244. 

Similar definitions see 18 C.J. p 1285 
note 71 et seq. 

90. N.C.—Dobbins v. Dobbins, 53 S. 
E. 870, 872, 141 N.C. 210, 115 Am. 
S.R. 682, 10 L.R.A..N.S., 185. 

91. Mass.—Slater v. Rawson, 6 Mete. 
439, 444. 

92. N.C.—Dobbins v. Dobbins, 53 S. 
E. 870, 872, 141 N.C. 210, 115 Am. 
S.R. 682, 10 L.R.A..N.S., 185. 

18 C.J. p 1284 note 73. 

93. Ala.—Pickett v. Doe, 74 Ala. 122, 
131. 

Me.—-Worcester v. Lord, 56 Me. 265, 
268, 96 Am.D. 456. 

Similar definitions 

(1) “An actual ouster.” 

Tex.—Portia v. Hill, 3 Tex. 273, 279. 

(2) “A tortious ouster.” 

N.Y.—Smith v. Burtis, 6 Johns., 197, 
216, 5 Am.D. 218. 

18 C.J. p 1284 note 72. 
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(3) “Putting a man out of posses¬ 
sion.” 

Cal.—Unger v. Mooney, 63 C. 586, 590, 
49 Am.R. 100. 

More than mere entry 
N.H.—Finlay v. Stevens, 36 A.2d 767, 
769, 93 N.H. 124. 

94. Or.—Altschul v. O’Neill, 68 P. 

95, 96, 35 Or. 202. 

18 C.J. p 1285 note 80. 

95. R.I.—Draper v. Monroe, 28 A. 
340, 341, 18 R.I. 398. 

18 C.J. p 1285 note 81. 

96. Or.—Altschul v. O’Neill, 58 P. 95, 

96, 35 Or. 202. 

18 C.J. p 1285 note 83. 

97. Iowa.—Barrett v. Love, 48 Iowa 
103, 111. 

18 C.J. p 1285 note 84. 

98. “Disseizin is accomplished by 
excluding, evicting, ousting the own¬ 
er from possession.” 

Me.—Arizona Commercial Mining Co. 
v. Iron Cap Copper Co., 110 A. 429, 
431, 119 Me. 213. 

99. U.S.—Prescott v. Nevers, C.C.Me., 
19 F.Cas.No.11,390, 4 Mason 326. 

18 C.J. p 1284 note 68. 
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than a technical sense, 1 an expulsion or ouster there¬ 
from, 2 and possession on the part of the usurper; 3 
but not necessarily inclosure, 4 or an ouster by vio¬ 
lence or fraud. 5 

In the subjoined note, examples are given of what 
the term has been held to include and not to in¬ 
clude. 6 

It has been said that disseizin is synonymous with 
adverse possession, and is so generally considered. 7 

The term has been distinguished from “disposses¬ 
sion” see the C.J.S. definition of that term, and 
“trespass” see Trespass § 3. 

As to disseizin at election of the owner see Entry, 
Writ of § 5. 

DISSEIZOR. The word “disseizor” is strictly a 
legal term, and it carries a wrongful import. 7 * 5 The 
term is applied to a person who enters intending to 
usurp the possession, and to oust another of his 
freehold; 8 and to a trespasser who comes and stays 
on property, ousting or destroying the true owner's 
possession. 9 


DISSEMBLE, To conceal by assuming some false 
appearance, as to dissemble his feelings. 10 The 
term has been given the same meaning as “disguise,” 
and has been compared with “conceal,” as stated in 
the C.J.S. definitions of these words, and also has 
been compared with “hide” and “secrete.” 11 

DISS EMIN ATE. To spread abroad. 12 

Phrase: ‘Disseminating information for commer¬ 
cial purposes.” 13 

DISSENSION. Disagreement in opinion, usually a 
disagreement which is violent, producing warm de¬ 
bates or angry words; contention, strife, discord, 
quarrel, breach of friendship and union. 14 

The term has been distinguished from “division” 
and “schism.” 15 

DISSENSUS. Latin, in the civil law, the mutual 
agreement of the parties to a simple contract obli¬ 
gation that it shall be dissolved or annulled; tech¬ 
nically, an undoing of the consensus which created 
the obligation. 16 


1. Mo.—Spalding: v. Mayhall, 27 Mo. 
377, 379—Warren v. Ritter, 11 Mo. 
354, 356. 

2. N.V.—Smith v. Burtis, 6 Johns. 
197, 217. 

18 C.J. p 1285 note 75 [b]. 

Originally by force 

“In its origin, when the seisin con¬ 
stituted the title of the owner to his 
freehold, it was the forcible expul¬ 
sion of the tenant, or the wrongful 
entry upon him, and the forcible hold¬ 
ing by the intruder, which was called 
a disseisin; and in those days, force 
would naturally be employed to effect 
a change of possession by a wrong 
doer.” 

N.Y.—Clapp v. Bromagham, 9 Cow. 
530, 552. 

3. U.S.—Jasperson v. Scharnikow, 
Wash., 150 F. 571, 573, 80 C.C.A. 
373, 15 L.R.A.,N.S. f 1178. 

18 C.J. p 1284 note 71 [a]. 

4. Me.—Tilton v. Hunter, 24 Me. 29, 
32, 33. 

5. Mass.—Small v. Proctor, 15 
Mass. 495, 498. 

6. Held to include 

(1) A lease executed by A to B, 
for the lands of C. 

U.S.—Bradstreet v. Huntington, N.Y., 
5 Pet. 402, 434, 8 L.Ed. 170. 

(2) The wrongful taking of rent. 
Conn.—Mitchell v. Warner, 5 Conn. 

497, 518. 

18 C.J. p 1284 note 68 [d]. 

(3) Deed executed by one tenant in 
common purporting to convey entire 
premises to third person constitutes 
a “disseizin” of the cotenants. 


Tex.—Powell v. Johnson, CivApp., 
170 S.W.2d 273, 276. 

Held not to include 

(1) The mere enjoyment of an 
easement. 

Me.—Stetson v. Veazie, 11 Me. 408, 
410. 

(2) The mere erection of build¬ 
ings on mortgaged premises by the 
mortgagor while remaining in pos¬ 
session. 

Mass.—Hunt v. Hunt, 14 Pick. 374, 
386, 25 Am.D. 400. 

(3) “Mere occupation by inad¬ 
vertence or mistake without any 
intention to claim title ... as 
where a fence is erroneously erect¬ 
ed not on the dividing line.” 
Kan.—Winn v. Abeles, 10 P. 443, 445, 

35 Kan. 85, 57 Am.R. 138. 

18 C.J. p 1285 note 84 [b]. 

(4) The mere payment of taxes. 
Mo.—McCartney v. Alderson, 45 Mo. 

35, 38. 

7. Or.—Hume v. Rogue River Pack¬ 
ing Co., S3 P. 301, 92 P. 1065, 1071, 
51 Or. 237, 255, 131 Am.S.R. 732, 
31 L.R.A,N.S., 396. 

18 C.J. p 1284 note 70 [a], 

7.5 Me.—Sweeney v. Dahl, 34 A.2d 
673, 675, 140 Me. 133, 151 A.L.R. 
356. 

8. Me.—Corpus Juris Secundum 

cited in Sweeney v. Dahl, 34 A.2d 
673, 675, 140 Me. 133, 151 A.L.R. 
356. 

Minn.—Carpenter v. Coles, 77 N.W. 
424, 75 Minn. 9. 

Held to include tenant at will who 
had instituted equitable process to 
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enforce an alleged trust on a pur¬ 
chase contract between landlord and 
plaintiff lessee. 

Me.—Rancourt v. Nichols, 31 A2d 
410, 411, 130 Me. 339. 

9. Ky.—Flinn v. Blakeman, 71 S. 
W.2d 961, 970, 254 Ky. 416. 

10. Okl.—Darneal v. State, 174 P. 
290, 292, 14 Okl.Cr. 540, 1 A.L.R. 
638. 

11. Ala.—Dale County v. Gunter, 46 
Ala. 118, 142. 

Okl.—-Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 540, 1 A.L.R. 638. 

12. Miss.—Hugo v. City of Oxford, 

176 So. 156, 179 Miss. 450. 
Picturesque word of XatLn derivation 

“ ‘Disseminate* may be said to be 
one of the many picturesque words 
of our language. Derived from the 
Latin semen, a seed, it is defined 
by Webster as ‘to sow broadcast or 
as seed*, and, carrying the metaphor 
farther, ‘as principles and ideas are 
disseminated when they are spread 
abroad by propagation*. The word 
creates the same picture as ‘broad¬ 
cast.’ ” 

Nev.—-Norman v. City of Las Vegas, 

177 P.2d 442, 450, 64 Nev. 38. 

13. "Holding confidential*’ contrast- 
ed 

Miss.—Hugo v. City of Oxford, 176 
So. 156, 179 Miss. 450. 

14. Ky.—McKinney v. Griggs, 5 
Bush 401, 417, 96 Am.D. 360. 

15. Ky.—McKinney v. Griggs, su¬ 
pra. 

16. Black L.D. 
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DISSENT. The noun “dissent” is defined as mean¬ 
ing contrariety of opinion; refusal to agree with 
something already stated or adjudged or to an act 
previously performed. 17 The term is most common¬ 
ly used in American law to denote the explicit dis¬ 
agreement of one or more judges of a court with the 
decision passed by the majority upon a case before 
them. In such event, the nonconcurring judge is 
reported as “dissenting.” A dissent may or may 
not be accompanied by an opinion. 18 

In ecclesiastical law, a refusal to conform to the 
rights and ceremonies of the established church. 19 

The verb “dissent” is defined as meaning to differ 
in opinion; to he of contrary sentiment; to dis¬ 
agree. 1 ®- 5 

Phrases : “Dissent from the verdict,” 20 and “dis¬ 
sent of any two of their number;” 21 also “dissents 
from the decision,” 22 and “may give notice . . . 

that he dissents;” 23 and also “dissenting opin¬ 
ion,” 24 “dissenting proposalmen,” 25 and “dissenting 
stockholders.” 26 

DISSENTER. One who refuses to conform to the 
rites and ceremonies of the established church; a 
nonconformist. Specifically, in the plural, protes- 
tant seceders from the established church of Eng¬ 
land. They are of many denominations, principally 
Presbyterians, Independents, Methodists, and Bap¬ 
tists; and, as to church government, the Baptists 
are Independents. 27 

DISSENTIENTE Latin, dissenting; when used 
with the name or names of one or more judges, it 
indicates a dissenting opinion in a case. 28 


DISSIDENCE. A term held synonymous with “dis¬ 
crepancy” as stated in the C.J.S. definition of that 
word. 

DISSIGNARE. In old law, to break open a seal. 29 

DISSIMUiIUM DISSIMILIS EST RATIO . 30 

DISSIMULATIONS TOLLITUR INJURIA. 31 

DISSIMULTANEOUS. A word of comparison used 
when two or more occurrences or happenings are 
successive—that is to say, with an interval be¬ 
tween each two in succession. 32 

Applied to an electric current see Electricity § 1. 

DISSIMULTANEOUSLY. A coined word used in 
the sense of successively. 33 

DISSIPATE. In its primary sense, to scatter com¬ 
pletely; to disperse and cause to disappear—used 
especially of the dispersion of things that can never 
again be collected or restored. 34 In a secondary 
sense, to expend wastefully; also to engage in ex¬ 
travagant, or excessive, or dissolute pleasures. 35 

In a particular connection, it has been said that 
the word, used in the past participial form, refers to 
a condition where specific moneys or funds have lost 
their identity and cannot be traced. 36 The term 
has been given as a synonym of “consume” as stated 
in the C.J.S. definition of that word. 

Phrases: “Dissipated man,” 37 “property . . . 

being dissipated or about to be dissipated,” 38 and 


17. Black L.D. 
ia Black L.D. 
ia Black L.D. 

1&5 U.S.—Central-Penn Nat. Bank 
of Philadelphia v. Portner, C.APa., 
101 F.2d 607, 609. 

SO. "Explanation of the verdict” dis¬ 
tinguished 

Ark.—Harris v. Graham, 111 S.W. 
984, 086, 86 Ark. 670. 

SOL. A refusal to act as one of the 
number held not a “dissent” within 
the meaning of the phrase. 

N.Y.—Eiger v. Boyle, 126 N.Y.S. 946, 
947, 69 Misc. 273. 

SSL N.Y.—Zinke v, Hipkins, 184 N. 

Y.S. 802, 193 App.Div. 498. 

One justice “not voting” 

“The failure of a sitting justice 
to participate in the decision of the 
court is not a dissent.” 

JC.Y.—■Charles W. Sommer & Bro. v. 
Albert Lorsch & Co., 172 N.E. 271, 
272, 254 N.Y. 146. 


23. U.S.—Roach v. Stastny, C.C.A. 
Ill., 104 F.2d 559, 562. 

24. Defined 

The opinion in which a judge an¬ 
nounces his dissent from the con¬ 
clusions held by the majority of the 
court, and expounds his own views. 
Black L.D. 

25. “Protesting proposalanen” syn¬ 
onymous 

S.D.—Danforth v. Coyne, 207 N.W. 
79, 82, 49 S.D. 153. 

26. N.H.—Perkins v. New Hamp¬ 
shire Power Co., 13 A.2d 475, 478, 
90 N.H. 534. 

27. Black L.D. 

28. Black Lr.D. 

Naming dissentient© 

No one dissenting, hence unani¬ 
mous. 

Black L.D. 

29. Black L.D. 

30. A maxim meaning “Of dissim- 
ilars the rule is dissimilar.” 

Black L.D. 


31. A maxim meaning "Injury is 
removed by being passed over or 
forgiven.” 

Trayner Leg.Max. 

32. U.S.—Brush Electric Co. v. 
Western Electric Co., C.C.I11., 69 
F. 240, 244. 

33. U.S.—Brush Electric Co. v. 
Western Electric Light & Power, 
Co., C.C.Ohio, 43 F. 533, 538. 

34. Wash.—-Hughes v. Carr, 172 P. 
224, 225, 101 Wash. 109. 

35. Century D. 

36. Idaho.—Martin v. Smith, 197 P. 
823, 33 Idaho 692. 

37. Defined 

The common understanding of the 
term is one who uses intoxicating 
drinks frequently and excessively; 
in plainer terms, one who is often 
intoxicated. 

Vt.—State v. Pratt, 34 Vt. 323, 325. 

38. Wash.—Hughes v. Carr, 172 F. 
224. 225, 101 Wash. 109. 
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“trust fund . 


dissipated.” 39 


DISSOLVE 


DISSOLUTE. A word of common and general use, 
and, in the absence of statutory definition, easily 
understood by men and women of average intelli¬ 
gence; 40 and defined as meaning debauched, law¬ 
less, lewd, loosed from restraint, recklessly aban¬ 
doned to sensual pleasures, unashamed; 41 also loose 
in morals and conduct, profligate, wanton. 42 

DISSOLUTENESS. It has been said that the term 
is often used interchangeably with “lewdness,” and 
that it applies to the unlawful indulgence of lust, 
whether in public or private. 43 

DISSOLUTION. An act or process of dissolving, 
or breaking up, disorganization; 44 complete de¬ 
struction; 45 a disintegration; 46 also the act or proc¬ 
ess of disuniting or separating into parts. 47 

In a particular context, the term has been held 
to involve an abandonment of purpose rather than 
a technical dissolution. 48 

In commercial parlance, business death, a cessa¬ 
tion of business activity, a going out of business. 49 


In practice, the act of rendering a legal proceed¬ 
ing null, abrogating or revoking it, unloosing its- 
constraining force. 50 

The term has been compared with, or distinguished 
from, “consolidation,” 51 “insolvency,” 52 “reorganiza¬ 
tion,” 52 * 5 “rescission,” 53 “termination,” and “wind¬ 
ing up.” 54 

Applied to contracts generally see Contracts § 386,. 
to corporations see Corporations §§ 1638-1782, to 
marriages see Divorce § 1, and Marriage § 48, and. 
to partnerships see Partnership §§ 330-448. 

Phrases: “Bankruptcy, insolvency or dissolu¬ 
tion,” 55 “dissolution de facto” see Corporations §§ 
1409, 1668, 1727, “dissolution, expiration or revo¬ 
cation by operation of law,” 56 “dissolution of dis¬ 
trict,” 57 “dissolution of parliament,” 58 “in the proc¬ 
ess of dissolution,” 59 and “on its dissolution ;” 60 al¬ 
so “dissolution bond,” 61 and “dissolution divi¬ 
dends.” 62 

DISSOLVE. To annul; 63 to disband; 64 to break 
up, disorganize, or separate; 64 * 5 to rescind, dis- 


39. Idaho.—Martin v. Smith, 197 P. 
823, 33 Idaho 692. 

40. Wash.—State v. Harlowe, 24 P. 
2d 601, 604, 174 Wash. 227. 

41. Cal.—People v. Jaurequi, 298 P. 
2d 896, 900, 142 C.A.2d 555—People 
v. Scott, 296 P. 601, 603, 113 C.A. 
778. 

Xiewd, debauched 

Cal.—People v. Babb, 229 P.2d 843, 
846, 103 C.A.2d 326. 

42. Cal.—People v. Jaurequi, 298 P. 
2d 896, 900, 142 C.A.2d 555—People 
v. Babb, 229 P.2d 843, 846, 103 
C.A.2d 326—People v. Scott, 296 P. 
601, 603, 113 C.A. 778. 

Wash.—State v. Harlowe, 24 P.2d 
601, 604, 174 Wash. 227. 

Dissolute person 

One who is indifferent to moral 
restraint, given over to dissipation 
or vicious courses. 

Cal.—People v. Jaurequi, 298 P.2d 
896, 900, 142 C.A.2d 555. 

43. Wash.—State v. Harlowe, 24 P. 
2d 601, 603, 174 Wash. 227. 

See also Lewdness § 1. 

44. Cal.—3-H Securities Co. v. Kib- 
by, 26 P.2d 893, 896, 135 C.A. 249. 

Mo.—In re Doe Run Lead Co., 223 
S.W. 600, 611, 283 Mo. 646. 

45. Ariz.—Farrish v. Cieneguita 

Copper Co., 100 P. 781, 783, 12 
Ariz. 235. 

46. Wash.—Theis v. Spokane Falls 
Gas Light Co., 74 P. 1004, 1006, 
34 Wash. 23. 

47. Cal.—3-H Securities Co. v. Kib- 
by, 26 P.2d 893, 896, 135 C.A. 249. 


Mo.—In re Doe Run Lead Co., 223 
S.W. 600, 611, 283 Mo. 646. 

N.H.—Clough v. Osgood, 182 A. 169, 
172, 87 N.H. 444. 

Wash.—Theis v. Spokane Falls Gas 
Light Co., 74 P. 1004, 1006, 34 
Wash. 23. 

48. Conn.—Bridgeport-City Trust 
Co. v. Bridgeport Hospital, 179 A. 
92, 94, 120 Conn. 27. 

49. Mo.—In re Doe Run Lead Co., 
223 S.W. 600, 611, 283 Mo. 646. 

50. Black L.D. 

51. “Consolidation” contrasted 
Mo.—In re Doe Run Lead Co., 223 

S.W. 600, 611, 283 Mo. 646. 

52. U.S.—Abercrombie v. United 
Light & Power Co., D.C.Md., 7 F. 
Supp. 530, 541. 

See also Corporations § 1670. 

52.1 U.S.—Lyford v. State of New 
York, C.C.A.N.Y., 140 F.2d 840, 

847. 

53. N.Y.—Wait v. Wait, 4 Barb. 
192, 208. 

54. N.Y.—Bayer v. Bayer, 214 N.Y. 
S. 322, 339, 215 App.Div. 454. 

55. U.S.—Simmons v. National Tool 
Co., C.C.A.Ohio, 110 F.2d 850. 

56. Va.—Fidelity & Casualty Co. of 
New York v. Lackland, 8 S.E.2d 
306, 311, 175 Va. 178. 

57. N.H.—Clough v. Osgood, 182 A. 
169, 172, 87 N.H. 444. 

58. Procedure 

“The crown may dissolve parlia¬ 
ment either in person or by procla¬ 
mation; the dissolution is usually 
by proclamation, after a proroga¬ 
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tion. No parliament may last for- 
a longer period than seven years. 
Under 6 Anne, c. 37, upon a demise 
of the crown, parliament became ip¬ 
so facto dissolved six months aft¬ 
erwards, but under the Reform Act, 
1867, its continuance is now nowise* 
affected by such demise.” 

Black L.D. 

59. Cal.—3-H Securities Co. v. Kib- 
by, 26 P.2d 893, 895, 135 C.A. 249. 

60. Cal.—Subsidiary High Court of 
Ancient Order of Foresters v. Pes- 
tarino, 183 P. 297, 41 C-A. 712. 

61. “Forthcoming bond” distin¬ 
guished 

Ill.—U. S. Fidelity & Guaranty Co. 
v. Sabath, 3 N.E.2d 330, 335, 2S6 
Ill.App. 320. 

Mo.—State ex rel. Johnson v. Wein¬ 
berg, 151 S.W.2d 134, 136, 235 Mo. 
App. 1274. 

62. Iowa.—Lynch v. State Board of 
Assessment and Review, 291 N.W. 
161, 163, 228 Iowa 1000. 

63. N.Y.—Wait v. Wait, 4 Barb. 
192, 208. 

Va.—Henderson v. Henderson, 46 S* 
E.2d 10, 13, 187 Va. 121. 

64. Cal.—Subsidiary High Court of 
Ancient Order of Foresters v. Pes- 
tarino, 183 P. 297, 41 C.A. 712. 

Mich.—Briggs v. Borden, 38 N.W*. 
712, 714, 71 Mich. 87. 

64£ Cal.—Subsidiary High Court of 
Ancient Order of Foresters v. Pe&- 
i tarino, 183 P. 297, 41 O.A. 712. 



DISSOLVE 

charge, or release; 641 ® also to surrender a char¬ 
ter. 65 As applied to corporations see Corporations 
§ 1638. 

Depending on the circumstances of its use, the 
term has both been held synonymous with, and 
also distinguished from, "annul” see the C.J.S. defi¬ 
nition of that word. 

Dissolved in a particular connection may be dis¬ 
tinguished from "terminated.” 65 ' 5 

Dissolving or resolutory condition . A statutory 
term applied to conditional contracts by which the 
title of property, the object of a sale, passes first to 
the purchaser and is subsequently withdrawn by rea¬ 
son of nonpayment of the price. 66 

Other phrases: “Dissolve or . . . abandon 

the purpose for which it was created;” 67 also 
“after the time when they would have been so dis¬ 
solved;” 68 and also "dissolving bond.” 69 

DISSONANCE. A term said to be synonymous 
with "discrepancy” see the C.J.S. definition of that 
word. 

DISSUADE. To advise, counsel, or exhort against 
something, to attempt to change the purpose or al¬ 
ter the plans of a person by persuasion or divert by 
aigument or appeal, to attempt to draw or divert 
from an action by the presentation of reasons or 
motives, or to endeavor by arguments to persuade a 
person not to do some act. 70 

The term has been distinguished from "prevent”. 71 

Phrase: "Prevents or dissuades.” 72 


27 C.J.S. 

DISTAL. In dentistry, the side of a tooth away 
from the center of the mouth. 72 * 50 

DISTANCE. A straight line along the horizontal 
plane from point to point, measured from the near- 
i est point of the one place to the nearest point of the 
1 other. 73 

Phrases: "Braking distance” see Motor Vehicles 
§ 8, "distance between stations,” 74 "equal dis¬ 
tance,” 75 "gliding distance” see Aerial Navigation 
§ 2, "reasonable distance,” 76 "same distance,” 77 
"same or identical distance,” 78 and "thinking dis¬ 
tance” see Motor Vehicles § 8; and also "distance 
fare basis.” 79 

DISTEMPER. A term said to be sometimes synony¬ 
mous with "disease,” as stated in the definition 
Disease. 

DISTILL. To subject to a process of distillation, 
that is, vaporizing the more volatile parts of a sub¬ 
stance and then condensing the vapor so formed. 
In law, the term is chiefly used in connection with 
the manufacture of intoxicating liqnors. 80 

DISTILLATION. The word is derived from the 
Latin “dis” and "stillo,” meaning originally to drop 
or fall in drops. 81 The lexicographers define the 
evaporation of water, its condensation into clouds, 
and its precipitation as rain, dew, or frost as a nat¬ 
ural process of distillation; 82 but, in the popular 
and scientific use of the word, the process is one 
i of vaporization, condensation of the vapor, and col- 


8110 Va.—Henderson t. Henderson, 
48 S.EL2d 10, 13, 187 Va. 121. 

66. CaL—Subsidiary High Court of 
Ancient Order of Foresters v. Fes- 
tarino, 183 P. 297, 41 CA. 712. 

6&5 N.Y.—Bayer v. Bayer, 214 N.Y. 
S. 322, 340, 215 App.DIv. 454. 

88. La.—Louis Werner Saw Mill Co. 
v. White, 17 So.2d 204, 267, 205 La. 
242—Adams Mach. Co. v. Newman, 
32 Sou 38, 41, 107 La. 702. 

See also the C.J.S. definition Condi¬ 
tion. 

67. Conn.—-Bridgeport-City Trust 
Co. v. Bridgeport Hospital, 179 A. 
92, 94, 120 Conn. 27. 

68. U.S.—Abercrombie v. United 
Light & Power Co., D.C.Md., 7 F. 
Supp. 530, 541. 

66. Defined 

A bond given to obtain the dis¬ 
solution of a legal writ or process, 
and conditioned to indemnify the 
opposite party or abide the judg¬ 
ment to be given. 

Black L.D. 


70. N.Y.—People v, Hamm, 250 N. 

Y.S. 603, 605, 606, 140 Misc. 335. 
73- N.Y.—People v. Hamm, supra. 

72. “Attempts to prevent” equiva¬ 
lent 

N.Y.—People v. Hamm, supra. 

7250 U.S.—Swenson v. Boos, C.C.A. 
Minn., 156 F.2d 338, 339. 

73. U.S.—Corpus Juris quoted in 
Evans v. U. S„ C.C.A.N.Y., 261 F. 
902, 904. 

18 C.J. p 1287 notes 18, 20. 

Xa particul ar cases distance may be 
measured 

(1) By the ordinary, usual and 
shortest route of public travel. 

U.S.—Jennings v. Menaugh, C.C.Ind., 
118 F. 612, 613. 

<2) By the roads which are actu¬ 
ally opened and passable. 

N.D.—State v. Mostad, 158 N.W. 349, 
350, 34 N.D. 330. 

(3) By the usual traveled route. 
N.Y.—Smith v. Ingraham, 7 Cow. 
419. 

74. S.D,—Nedved v. Chicago, M. & 
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St P. R. Co., 153 N.W. 886, 887, 36 
S.D. 1. 

75. “Same or identical distance” 
distinguished 

N.C.—Hines v. Wilmington & Wel¬ 
don Railroad Co., 95 N.C. 434, 441, 
59 Am.R. 250. 

76. Elan.—Fisher v. O’Brien, 162 P. 
317, 318, 99 Kan. 621, L.R.A.1917F 
610. 

52 C.J. p 1185 note 87. 

77. U.S.—U. S. v. Vacuum Oil Co., 
D.C.N.Y., 153 F. 598, 607. 

78. N.C.—Hines v. Wilmington & 
Weldon Railroad Co., 95 N.C. 434, 
441, 59 Am.R. 250. 

79. Wash.—Co-operative Cab Co. v. 
City of Seattle, 275 P. 80, 151 
Wash. 150. 

80. Black L.D. 

“Distilled spirits” see the index to 
the titles Internal Revenue and In¬ 
toxicating Liquors. 

81. U.S.—U. S. v. One Still, D.C. 
Ky., 27 F.Cas.No.15,956. 

82. Ark.—Williams v. State, 256 S. 
W. 354, 161 Ark, 383. 
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DISTINCT 


lection of the product, and all are necessarily in¬ 
volved;^ an operation of drawing off gas or va¬ 
por from liquids or solids, as to hold in retort or 
still, and condensing all or some of the products in 
a cool receiver or condenser; 84 the conversion of 
any substance into vapor in a vessel so arranged 
that the vapors are condensed and collected again 
in a vessel apart, 85 the process wherein a liquid is 
boiled and the vapor is collected and condensed. 85 
The word does not necessarily imply use for an un¬ 
lawful purpose, as for the production of liquors pro¬ 
hibited by statute, but merely describes the process 
of evaporation and condensation, or liquefaction, of 
any substance which may be subjected to that proc¬ 
ess. 87 

The term has been distinguished from “rectifica¬ 
tion” 88 and “vaporization.” 89 

Phrases: “Fit for distillation . . . of beer,” 90 
“fractional distillation,” 91 and “mash fit for distil¬ 
lation.” 92 

DISTILLER. See the index to the titles Internal 
Revenue and Intoxicating Liquors. 

DISTILLERY. A place or building where alcoholic 


liquors are distilled or manufactured, 98 the place 
where spirits are distilled, not the tail of the worm* 
or the still itself, but the distillery premises; 84 but 
not every place where the process of distillation is 
used. 95 Depending on the context or purpose of its 
use in the particular case, the term has been held 
not to include a building in which the business of 
manufacturing paraffin oil is carried on, 95 a factory 
for distilling resin oil, 87 or a building erected for 
distilling purposes, but lying inactive or unused. 88 

The term has been distinguished from “still.” 99 

Various terms relating to intoxicating liquors are 
defined in Intoxicating Liquors §§ 1-19. 

Phrases: “Illicit distillery,” 1 and “of such distil¬ 
lery;” 2 also “survey of distilleries” see Internal 
Revenue § 534, and also “distillery bonded ware¬ 
house” see Internal Revenue §§ 584-586. 

DISTINCT. Actually divided or apart from other 
things, individual, separate; also that which is capa¬ 
ble of being distinguished, distinguished by nature 
or station, or different in the place or the like; 3 
separate or different, 4 not the same; 5 observably or 
decidedly different; evidently not identical; 6 hence. 


83. U.S.—U. S. v. One Still, D.C. 
Ky., 27 F.Cas.No.15,956. 

84. Okl.—Whisnant v. State, 264 P. 
837, 839, 39 Okl.Cr. 214. 

85. U.S.—U. S. v. One Still, D.C. 
Ky., 27 F.Cas.No.15,956. 

Process in distilling 1 spirituous Ho¬ 
nors 

“The distillation of spirituous liq¬ 
uors is performed by a double proc¬ 
ess: by the application of heat to 
a still containing the material. The 
product of the first process, after 
running through the still, is com¬ 
monly called low wines, or sin¬ 
glings: the low wines undergo a 
second process of distillation, by 
which spirits are produced; they 
are to be proof of the first, second, 
third or fourth degree, as defined 
and required by law. These are 
marketable, and here the process 
ends.” 

U.S.—U. S. v. Tenbroek, Pa, 2 
Wheat. 248, 258, 4 L.Ed. 231. 

86. U.S.—New Process Fat Refin¬ 
ing Corporation v. W. C. Hardes¬ 
ty Co., D.C.Del., 30 F.Supp. 292, 
293. 

87. Por innocent purpose 

“There may be a distillation of 
nonalcoholic liquors, even the dis¬ 
tillation of pure water.” 

Ark.—Williams v. State, 256 S.W. 

354, 161 Ark. 383. 

Used to purify 

“Distillation is widely used as a 
process of purification. • • 

27 C.J.S.—39 


For a great many years fatty acids 
have been purified by steam distilla¬ 
tion.” 

U.S.—New Process Fat Refining 
Corporation v. W. C. Hardesty Co., 
D.C.Del., 30 F.Supp. 292, 293. 

88. U.S.—U. S v. Tenbroek, Pa., 28 
F.Cas.No.16,446, Pet.C.C. 180, 181. 

18 C.J. p 1287 note 21 [c]. 

89. U.S.—U. S. v. One Still, D.C. 
Ky., 27 F.Cas.No.15,956. 

90. Ark.—Williams v. State, 256 S. 
W. 354, 161 Ark. 383. 

91. Defined 

“A method of gradually separat¬ 
ing the constituents of a mixture, 
as of water and alcohol, by subject¬ 
ing it to distillation, collecting the 
distillate and several portions or 
fractions, as the temperature rises, 
and repeating the process with 
these, uniting from time to time 
fractions which are practically iden¬ 
tical.” 

Webster IntD. 

Used in the manufacture of kapak 
“The process by which kapak was 
manufactured from crude elaterite 
ore.” 

Minn.—Elaterite Paint & Mfg. Co. v. 
Frost Co., 117 N.W. 388, 390, 105 
Minn. 239. 

92. OkL—Whisnant v. State, 264 P. 
837, 839, 39 OkLCr. 214. 

93. N.Y.—Atlantic Dock Co. v. Lib¬ 
by, 45 N.T. 499, 502. 

18 C.J. p 1288 note 29. 
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94. U.S.—U. S. v. Blaisdell, D.C.N. 
Y., 24 F.Cas.No.14,608, 3 Ben. 132. 

95. U.S.—U. S. v. Swan, D.C.Cal., 
15 F.2d 598, 599. 

N.Y.—Atlantic Dock Co. v. Libby, 
45 N.Y. 499, 502. 

96. N.Y.—Atlantic Dock Co. v. Lib¬ 
by, supra. 

97. N.Y.—Atlantic Dock Co. v. Lea¬ 
vitt, 50 Barb. 135, 141. 

98. Ill.—-3Etna Ins. Co. v. Maguire, 
51 IlL 342, 345. 

99. U.S.—U. S. v. Blaisdell, D.CJST. 
Y., 24 F.Cas.No.14,608, 3 Ben. 132, 
138. 

1. Defined 

“A distillery carried on without a 
compliance with the provisions of 
the law relating to taxes on spiritu¬ 
ous liquors.” 

U.S.—U. S. v. Johnson, C.C.Ga., 26 F. 
682, 684. 

2. U.S.—-U. S. v. Swan, D.C.Cal., 15 
F.2d 598, 599. 

3. Tex.—Gavin v. Webb, CivApp., 
99 S.W.2d 372, 378. 

4. Mich.—Larzelere v. Starkweath¬ 
er, 38 Mich. 96, 104. 

5. Mich.—Larzelere v. Starkweath¬ 
er, supra. 

Tex.—Gavin v. Webb, Civ.App., 99 
S.W.2d 372, 378. 

6. Mo.—Bayne v. Kansas City, 
| App., 263 S.W. 450, 45L 



DISTINCT 


27 C.J.S. 


clear to the senses or mind, easily perceived or un¬ 
derstood, 7 intelligible, positive, unmistakable, 8 and 
plain.® 

Phrases: “Distinct and expensive work on the 
road,” 10 “distinct and separate” 11 “distinct 
farms,” 12 “distinct grounds ” 1S “distinct municipal 
corporation for school purposes,” 14 “distinct of¬ 
fenses,” 15 “distinct or different transaction and oc¬ 
currence,” 16 “distinct preponderance,” 17 “distinct 
specification of error” 18 “distinct specification of 
the grounds relied upon,” 19 “distinct statement of 
the particular nature and amount of the claim,” 20 
“separate and distinct,” 21 “several and distinct,” 22 
and “such instrument must be distinct from that.” 23 

DIST3NCTE ET APERTE. In old English prac¬ 
tice, distinctly and openly. Formal words in writs 
of error, referring to the return required to be made 
to them. 24 

DISTINCTION. The term may be employed as 
synonymous with “discrimination” see the C.J.S. 
definition of that word- 


DISTINCTTVE. Characteristic; 25 having a dis¬ 
tinct character or position; 25 * 5 that which distin¬ 
guishes one thing from another; 25 * 10 a distinguish¬ 
ing mark or quality. 25 * 15 

The word has been said not to mean “descrip¬ 
tive,” 25 - 20 and has been distinguished from “spe¬ 
cial.” 20 

Phrases: “As a distinctive force,” 27 and “dis¬ 
tinctive name.” 28 

DISTINCTIVELY. Characteristically, or peculiar- 
; ly, not necessarily exclusively. 29 

DISTINCTLY. Clearly, definitely, explicitly, plain¬ 
ly, precisely, or unmistakably. 30 

Phrases: “Distinctly and definitely specified,” 31 
“distinctly and specifically,” 32 “distinctly appear on 
the record,” 33 “distinctly describe the law to he 
amended or repealed,” 34 “distinctly formed,” 35 “dis¬ 
tinctly marked/ 736 “distinctly separate branch of 
the trade or business, 7,37 “distinctly specify the 
grounds/’ 38 and “distinctly stated.” 39 


7. W.Va.—Hill v. Norton, 82 S.E. 
363, 367, 74 W.Va. 428. 

8. Tex.—Lang v. Collins, Civ.App., 
190 S.W. 7S4. 7S5. 

18 C.J. p 12SS note 38. 

9. Tex.—Lang v. Collins, Civ.App., 
190 S.W. 784, 785. 

W.Va.—Hill v. Norton, 82 S.E. 363, 
74 W.Va. 428, 43$. 

10. Ill.—St. Louis, A. & T. H. R. 
Co. v. People, 65 N.E. 715, 716, 200 
III. 365. 

11. Ga.—Dobbs v. Federal Deposit 
Ins. Corporation, 1 S.E.2d 672, 674, 
187 Ga. 569. 

12. Minn.—Worley ▼. Naylor, 6 
Minn. 192. 

13. Mo.—Bayne v. Kansas City, 
App., 263 S.W. 450, 451. 

14. Ind.—State v. Ogan, 63 N.E. 
227, 228, 159 Ind. 119. 

I5u U.S.—Gillen waters v. Biddle, C. 
C.A.K&H., 18 F.2d 206, 208. 

18. Tex.—City of Banger v. Ghol- 
son, Civ.App., 141 S.W.2d 396, 400. 

17. W.Va.—Hill v. Norton, 82 S.E. 
363, 367, 74 W.Va. 428. 

18. Tex.—Schaff v. Scoggin, Civ. 
App., 202 S.W. 758, 761—Cobb v. 
Johnson, Civ.App., 105 S.W. 847, 
850. 

19. Tex.—Gavin v. Webb, Civ.App., 
99 S.W.2d 372. 37S. 

20. Tex.—Lang v. Collins, Civ.App., 
190 S.W. 784, 785. 

21. Ind.—Prudential Ins. Co. of 
America v. Robinson, App., 19 N. 
EL2d 501, 503, 106 Ind.App. 350. 


22. “Single and entire” distin¬ 
guished 

Ind.—Prudential Ins. Co. of America 
v. Robinson, supra. 

23. “That is . . . such that it 

can stand legally without reference 
to other instruments.” 

Minn.—Keyes v. Peterson, 260 N.W. 
518, 519, 194 Minn. 361. 

24. Black L.D. 

25. U.S.—Baltimore Butterine Co. 
v. Talmadge, D.C.Ga., 32 F,2d 904, 
911. 

Idaho.—Petition of Idaho State 
Federation of Labor <AFL), 272 
P.2d 707, 710, 75 Idaho 367. 

25.5 Idaho.—Petition of Idaho State 
Federation of Labor (AFL), supra. 

25.10 U.S.—Baltimore Butterine Co. 
v. Talmadge, D.C.Ga., 32 F.2d 904, 
911. 

25.15 Idaho.—Petition of Idaho 

State Federation of Labor (AFL), 
272 P.2d 707, 710, 75 Idaho 367. 

25.20 U.S.—Baltimore Butterine Co. 
v. Talmadge, D,C.Ga. f 32 F.2d 904, 
911. 

1 26. Eng.—In re Hopkinson, £1892] 
2 Ch. 116, 122. 

27. As retaining intoxicating prin¬ 
ciple 

“The phrase, 'as a distinctive 
force,* as we understand it, implies 
not only that alcohol be present in 
appreciable quantity, but that, be¬ 
ing so present, it retain its char¬ 
acteristic intoxicating principle.” 

N.D.—State v. Fargo Bottling Works 
Co., 124 N.W. 387, 391, 19 NJD. 396, 
26 L.R.A.,N.S., 872. 
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28. U.S.-—Baltimore Butterine Co. 
v. Talmadge, D.C.Ga., 32 F.2d 904, 
910. 

29. Tenn.—Western Union Tele¬ 
graph Co. v. Green, £84 S.W. 898, 
899, 153 Tenn. 522. 

30. Idaho.—State v. Dong Sing, 2OS 
P. 860, 862, 35 Idaho 616. 

N.Y.—Crasto v. White, 5 N.Y.S. 718, 
719, 52 Hun 473. 

Wis.—Perugi v. State, SO N.W. 593, 
597, 104 Wis. 230, 76 Am.S.R. 865. 

31. Mass.—Bird v. Daggett, 97 
Mass. 494, 496. 

32. U.S.—Lichtenstein v. U. S., C.C. 
N.Y., 175 F. 1016, 1017—Corbitt & 
Macleay Co. v. U. S., Cust.App., 
153 F. 64S, 650. 

33. Ala.—State v. Carter, 60 So. 
941, 7 Ala.App. 1, 2. 

34. Ga.—Collins v. Russell, 33 S.E. 
444, 445, 107 Ga. 423. 

35. Wis.—Perugi v. State, 80 N.W. 
593, 597, 104 Wis. 230, 76 Am.S.R. 
S65. 

38. Nev.—Gleeson v. Martin White 
Min. Co., 13 Nev. 442, 456. 

37. U.S.—Commissioner of Internal 
Revenue v. Isaac Winkler & Bro. 
Co., C.C.A., 53 F.2d 580, 581. 

38. Tex.—Schaff v. Scoggin, Civ. 
App., 202 S.W. 758, 761—Gavin v. 
Webb, Civ.App. # 99 S.W.2d 372, 
378. 

39. Ala.—Tennessee A. & G. R. Co. 
v. Cavin, 77 So. 80, 81, 16 Ala.App. 
242. 

Conn.—Woodruff v. Butler, 56 A. 
167, 168, 75 Conn. 679. 
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DISTINGUENDA SUNT TEMPORAL 


DISTRACTION 


DISTINGUENDA SUNT TEMPORA; ALIUD EST 
FACERE, AUUD PERFICERE. 41 

DISTINGUENDA SUNT TEMP ORA; DISTIN¬ 
GUE TEMPORA, ET GONCORDABIS LE¬ 
GES. 42 

DISTINGUISH. To point out an essential differ¬ 
ence ; to prove a case, cited as applicable, inapplica¬ 
ble. 42 

Distinguished. It has been said that the term may 
be synonymous with “notorious,” used in a laudatory 
sense. 44 

Distinguishing . Constituting a difference or dis¬ 
tinction from everything else. 45 For distinguishing 
marks in connection with the identification of bal¬ 
lots see Elections §§ 183-189. 

DISTORT. To force or put out of the true posture, 
twist aside physically, or twist out of natural or 
regular shape; to deform, twist, or wrest. 46 

The term has been compared with, and distin¬ 
guished from, “compress,” “deflect,” and “depress,” 
as stated in the C.J.S. definitions of these terms. 

DISTORTION. The word has been held to include 
the idea of a state of being out of alignment both 


as to length and breadth or twisted. 47 

Phrase: “Distortion ... of his right an¬ 
kle.” 46 

DISTRACT. 

Distracting circumstances . In a particular con¬ 
nection, it has been said that the phrase implies an¬ 
other danger from which attention may be divert¬ 
ed, 49 and that the circumstances relied on as dis¬ 
tracting are such as of themselves may reasonably 
be considered to portend danger. 59 

The term has been distinguished from "circum¬ 
stances of emergency.” 51 

Other phrases: “Distracted person” see Insane 
Persons § 2 d, and “distracted with the pain and 
shame so inflicted upon her.” 52 

DISTRACTIO. Latin, in the civil law, a separa¬ 
tion or division into parts; also an alienation or 
sale. Sometimes applied to the act of a guardian 
in appropriating the property of his ward. 53 

DISTRACTION. Bewilderment or confusion. 54 It 
has been said that the word does not necessarily im¬ 
port mental irresponsibility; 55 but does imply the 
existence of something from which the attention may 
be turned away, and has been held equivalent to a 
diverting or turning aside of attention, 56 and 


40. A maxim meaning “The time is 
to be considered.” 

Black L.D. 

18 C.J. p 1289 note 51 [a]. 

41. A maxim meaning “Times must 
be distinguished; it is one thing 
to do, another to perfect.” 

Black L.D. 

42. A maxim meaning “Times are 
to be distinguished; distinguish 
times, and you will harmonize laws.” 
Black L.D. 

Another form of the maxim 

“Distingue tempora et concordabis 
jura.”—U. S. v. Alvir, 9 Philippine 
576, 577. 

43. Black L.D. 

Ind.—Corpus Juris Secundum cited in 
State ex rel. Emmert v. Gentry, 62 
N.E.2d 860, 866, 223 Ind. 535, 161 
A.L.R. 532. 

44. Tex.—George Knapp & Co. v. 
Campbell, 36 S.W. 765, 769, 14 
Tex.Civ.App. 199. 

45. N.J.—Bliss v. Wooley, 52 A. 
835, 836, 68 N.J.Law 51. 

46. U.S.—Grip Nut Co. v. MacLean- 
Fogg Lock Nut Co, D.C.I11., 34 F. 
2d 41, 42. 

47. Mo.—August Viermann Brick¬ 
laying Co. v. St. Louis Contract¬ 


ing Co., 73 S.W.2d 734, 740, 335 
Mo. 534. 

48. Mo.—August Viermann Brick¬ 
laying Co. v. St. Louis Contract¬ 
ing Co., supra. 

49. Where hut one danger threat, 
ens 

“But where, as here, but one dan¬ 
ger threatens the party whose con¬ 
duct is in question, and that is the 
only one which, with his own action 
or inaction, combines to cause in¬ 
jury, there is nothing which can 
properly be called a distracting cir¬ 
cumstance.” 

Minn.—Dreyer v. Otter Tail Power 
Co., 285 N.W. 707, 709, 205 Minn. 
286. 

50. Ordinarily a moving object 
“Ordinarily distracting circum¬ 
stances will be found to consist of 
an object moving or movable which 
in and of itself threatens, or rea¬ 
sonably may be thought to threaten, 
danger. Certainly the row of trees 

. cannot be put in the cate¬ 
gory of distracting circumstances in¬ 
asmuch as they could not be con¬ 
sidered to constitute a menace.” 
Minn.—Dreyer v. Otter Tail Power 
Co., supra. 

51. Minn.—Dreyer v. Otter Tail 
Power Co., supra. 

See also Negligence § 120. 
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52. Words held not to import a 
state of mental irresponsibility. 

Ind.—Corpus Juris cited in Stephen¬ 
son v. State, 179 N.E. 633, 662, 205 
Ind. 141. 

53. Black L.D. 

Distractio honorum 
The sale at retail of the prop¬ 
erty of an insolvent estate, under 
the management of a curator ap¬ 
pointed in the interest of the cred¬ 
itors, and for the purpose of realiz¬ 
ing as much as possible for the 
satisfaction of their claim. 

Black L.D. 

Distractio pignoris 

The sale of a thing pledged or 
hypothecated, by the creditor or 
pledgee, to obtain satisfaction of his 
claim on the debtor’s failure to 
pay or redeem. 

Black L.D. 

54. Ala.—Alabama, G. S. R. Co. v. 
Hill, 9 So. 722, 727, 93 Ala. 514, 
30 Am.S.R. 65. 

55. Ind.—Corpus Juris cited in 
Stephenson v. State, 179 N.E. 633, 
662, 205 Ind. 141. 

56. Minn.—Dreyer v. Otter Tail 
Power Co., 285 N.W. 707, 708, 205 
Minn. 286. 
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synonymous with “confusion” see the C.J.S- defini¬ 
tion of that word. 

Distraction of costs . In English and Canadian 
practice, the diverting of costs from the client or 
party who would in the ordinary course be entitled 
to them, and their ascription to his attorney or 
other person equitably entitled. 57 

DISTRACTO. In Spanish law, the dissolution of a 
contract by agreement of the original parties. 58 

DISTRAHERE. To sell or draw apart; to dissolve 
a contract, hence to divorce. 59 

DISTRAIN. To take as a pledge property of an¬ 
other and keep it until he performs his obligation, 
or until the property is replevied by the sheriff. 60 
While the word originally meant the taking of the 
property of another as security for the performance 
of some obligation, it now undoubtedly signifies the 
holding of the personal property of another for any 
purpose whatever. 61 

Distrained In its everyday common sense mean¬ 
ing, the word has been said to denote any lawful 
taking, keeping, or withholding of a chattel. 62 

Distraining . The taking of personal property by 
a distress. 63 


Phrases: “Distrain sufficient goods and chat¬ 
tels;” 64 also “chattel distrained,” 65 “distrained for 
anj" cause,” 66 and “personal property distrained;” 6, 
and also “damages for distraining a chattel.” 68 

DISTRAINOR. A person who takes possession of 
personal property by a distress. 69 

DISTRAINT. The word “distraint” is of wide 
use, 69 - 5 and comprehends any seizure of personal 
property to enforce a common law or statutory right 
or lien. 60 - 10 It is a summary, extra-judicial remedy, 
having its origin in the common law, 60 - 15 and under 
common law, it was a form of self-help consisting of 
the seizure and holding of personal property by in¬ 
dividual action without intervention of legal proc¬ 
ess for the purpose of compelling payment of 
debt. 69 - 20 Thus, distraint is the taking of a chattel 
from the possession of a wrongdoer or obligor to en¬ 
force the performance of an obligation. 70 The term 
involves the actual seizure of the property; 71 but is 
not applied to the taking of property of one person 
to satisfy the obligation of another, 72 or to a sale 
of a lien on property without disturbance of the 
debtor’s property ownership. 73 

DISTRESS. In its primary sense, a situation of 
misfortune or calamity, a state of danger or neces¬ 
sity. 74 The word is a generic term and includes 


57. Ont.—Hutchinson v. McCurry, 
5 Ont.Li. 261, 262. 8 OntW.R. 136. 

58. Escriche Diccionario. 

59. Black L.D. 

80. N.T.—Ackerman v. Delude. 29 
Hun 137. 138. 

Corpus Juris quoted in. Adie v. 
William Knabe & Co. Mfg. Co.. 208 
N.Y.S. 160. 163, 124 Misc. 655. 

“At ooaiunoB law, goods distrained 
were only in the nature of a pledge 
to compel satisfaction; and al¬ 
though the remedy by distress has 
been greatly enlarged and Improved 
by statute in England, yet the com¬ 
mon law, recently altered, still re¬ 
mains unchanged there, with regard 
to beasts taken damage feasant. 
This kind of distress at common 
law, if the owner continued ob¬ 
stinate, did not produce satisfaction 
to the party injured. He had no 
right to sell the distress, and thus 
reimburse himself for the damage 
he had sustained. He was not per¬ 
mitted even to work or use & dis¬ 
trained beast. CraJac. 148. And if 
he proceeded irregularly, he was 
deemed a trespasser ah initio.** 

Me.-—Heath v. Ricker, 2 Me. 408, 410. 

6L N.Y.—Corpus Juris quoted in 
Adie v. William Knabe A Co. Mfg. j 


| Co., 208 N.Y.S. 160, 163, 124 Misc. 
655. 

Or.—-Byers v. Ferguson, 68 P. 5, 41 
Or. 77. 

S.D.—Wolfe v. Montgomery, 170 N. 

W. 158, 41 S.D. 267. 

82. N.Y.—Page Belting Co. v. Jo¬ 
seph, 226 N.Y.S. 723, 726, 131 Misc. 
373. 

63- N.Y.—Boyd v. Howden, 3 Daly 
455, 457. 

64. N.D.—!Baird v. Belcher, 231 N. 
W. 548, 550, 59 N.D. 559. 

65. N.Y.—Page Belting Co. v. Jo¬ 
seph, 226 N.Y.S. 723, 726, 131 

Misc. 373—Adie v. William Knabe 
A Co. Mfg. Co.. 208 N.Y.S. 160, 
163, 124 Misc. 655. 

66. N.C.—Smithdea! v. WiJkerson, 6 
SJE. 71, 72, 100 N.C. 52. 

67. S.D.—Wolfe v. Montgomery, 170 
N.W. 158, 41 S.D. 267. 

68U N.Y.—Page Belting Co. v. Jo¬ 
seph, 226 N.Y.S. 723, 726, 131 Misc. 
373. 

69. N.Y.—Boyd v. Howden, 3 Daly 
455, 457. 

69.5 TJ.S.—In re Timberline Lodge, 
Inc., D.C.Or„ 139 F.Supp. 13, 16. 

69.10 U.S.—In re Timberline Lodge, 
Inc., supra. 
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69.15 U.S.—Raffaele v. Granger, C. 
A.Pa., 196 F.2d 620, 623. 

69.20 U.S.—Raffaele v. Granger, su¬ 
pra. 

70. U.S.—Corpus Juris Secundum 
quoted in Brinker Supply Company 
v. Dougherty, D.C.Pa., 134 F.Supp. 
384, 386. 

N.D.—Regional Agr. Credit Corpora¬ 
tion v. Griggs County, 10 N.W.2d 
861, 864, 73 N.D. 1—Baird v. 

Belcher, 231 N.W. 548, 550, 59 N. 
D. 559. 

71. U.S.—Kroell v. New York Am¬ 
bassador, C.C.A.N.Y., 108 F.2d 294, 
297. 

72. N.D.—Baird v. Belcher, 231 N. 
W. 548, 550, 59 N.D. 559. 

73. U.S.— Kroell v. New York Am¬ 
bassador, C.C.A.N.Y., 108 F.2d 294, 
297. 

74. U.S.—The Saehelm, Ga., 99 F. 
456, 458, 39 C.C.A. 600. 

Sold to be in “distress” 

(1) A steamship in need of coal. 
B.C.—Hamley v. Libby, 1 B.C. Ft. II, 

44, 47. 

(2) M A vessel ... is also in 
distress when wrecked, and needing 
salvage service.’* 

U.S.—The Saehelm, Ga., 99 F. 456, 
458, 39 C.CJL 600. 



27 C.J.S. 


DISTRESS 


anguish or suffering of both mind and body. 75 

In its secondary sense, in practice, a process 
whereby a personal chattel is taken from the pos¬ 
session of a person to secure satisfaction for a de¬ 
mand; 1 ^® a right which existed at co mm on, law, by 
which a person might take the personal property of 
another into his possession, and hold it as a pledge 
or security until he obtained satisfaction, by the 
payment of a debt, the discharge of some duty, or 
reparation for an injury done. 77 This remedy ap¬ 
pears to be of such remote antiquity that we have 
no memorial of its origin. 78 It has been said that 
this right or remedy is founded on the instinct and 
principle of self-help, 79 can be applied only against 
personal property, 80 is usually employed to en¬ 
force the payment of rents, taxes, or other duties, 
and to exact compensation for damages resulting 
from the trespass of cattle, 81 and that its distin¬ 
guishing feature is that it can be exercised without 
resort to legal process, by one having the right to 
distrain. 82 

In its primary sense, “distress” has been said to 
be correlative with “salvage,” 83 and in its secondary 
sense, has been compared with, or distinguished 


from, “attachment” see Attachment § 1, and “execu¬ 
tion” see Executions § 1. 

It is stated in Replevin § 6 that distress and re¬ 
plevin are connected remedies. 

At common law a “distress” was distinguished 
from an “impounding.” 83 * 5 

Warrant of distress . A writ authorizing an offi¬ 
cer to make a distraint. 84 Its purpose is to secure 
and preserve property pending foreclosure of a 
lien. 85 It has been said that the warrant of dis¬ 
tress is nothing but a power of attorney, and that the 
bailiff, or other person executing the warrant is only 
the agent, 86 and that the procedure is entirely pri¬ 
vate, not involving the power, jurisdiction, or pro¬ 
cedure of a court of law. 87 

Writ of grand distress . A writ formerly issued 
in the real action of quare impedit, when no appear¬ 
ance had been entered after the attachment; it com¬ 
manded the sheriff to distrain defendant’s lands and 
chattels in order to compel appearance. 88 

Other phrases: “Distress infinite,” 89 “distress or 
mental anguish,” 90 “mental distress,” 90 * 5 “second 
distress,” 91 “signal of distress,” 91 * 5 and “sufficient 


75. Ky.—Perkins v. Ogilvie, 146 S. 
W. 735, 738, 148 Ky. 309. 

Tex.—International & G. N. R. Co. 
v. Gonzales, 91 S.W. 597, 598, 42 
Tex.Civ.App. 22. 

76. N.Y.—City of Utica v. Park-Mill 
Corporation, 41 N.Y.S.2d 248, 251. 

S.C.—Hewitson v. Hunt, 42 S.C.L. 
106, 110. 

77. U.S.—Hall v. Marshall, 27 P.2d 
193, 195, 145 Or. 221. 

N.Y.—Boyd v. Howden, 3 Daly 455, 
457. 

18 C.J. p 1290 note 71 Ea]. 

See also Animals §§ 190-201, and 
Landlord and Tenant §§ 674-715. 

78. N.Y.—Page Belting Co. v. Jo¬ 
seph, 226 N.Y.S. 723. 726, 131 Misc. 
373. 

18 C.J. p 1290 note 73. 

79. Or.—Hall v. Marshall, 27 P.2d 
193, 195, 145 Or. 221. 

80. N.Y.—P. P. Scheidelman & Sons 
v. Webster Basket Co., 257 N.Y.S. 
552, 554, 143 Misc. 836. 

81. N.Y.—Page Belting Co. v. Jo¬ 
seph, 226 N.Y.S. 723, 726, 131 Misc. 
373. 

Boyd v. Howden, 3 Daly 455, 457. 
Remedy restricted 

In holding that distress is to be 
limited to cases of rent, taxes, and 
animals damage feasant, and has not 
been extended to chattels generally, 
the court said: “Efforts to extend 
the meaning of distress so as to 
cover all manner of seizures of chat¬ 
tels have thus far failed." 


N.Y.—P. F. Scheidelman & Sons v., 
Webster Basket Co., 257 N.Y.S. 552, 
554, 143 Misc. 836. 

Xxl Pennsylvania, it is a common- 
law remedy preserved to the land¬ 
lord. 

U.S.—In re Edmunds, D.C.Pa., 30 F. 
Supp. 934, 935. 

82. N.Y.—P. F. Scheidelman & 
Sons v. Webster Basket Co., 257 
N.Y.S, 552, 554, 143 Misc. 836. 

83. B.C.—Hamley v. Libby, 1 B.C. 
Pt. II, 44, 47. 

See also the C.J.S. title Salvage § 
1, and 56 C.J. p 8 notes 2-5. 

83.5 N.J.—Elkman v. Rovner, 30 A. 
2d 516, 519, 520, 133 N.J.Eq. 93. 

84. Black L.D. 

85. Tex.—Austin v. Fields, Civ. 
App., 300 S.W. 247, 248. 

86. U.S.—In re Koizim, D.C.N.J., 52 
F.Supp. 357, 358. 

N.J.—Commercial Credit Co. of 
Baltimore v. Vineis, 120 A. 417, 
418, 98 N.J.Law 376. 

S.C.—Bagwell v. Jamison, 25 S.C.L. 
249, 252. 

87. A personal proceeding 

"A distress warrant issued by a 
landlord to his bailiff was entirely a 
personal proceeding at common law, 
arose out of the early feudal con¬ 
ception of self-help, and stands the 
sole surviving relic in modern stat¬ 
utory law of the absolutism incident 
to the ancient feudal doctrine gov¬ 
erning land tenures. The landlord 
might have exercised this right of 
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distress and sale himself, but for 
convenience delegated the power to 
a bailiff, the legal relationship of 
principal and agent." 

N.J.—Commercial Credit Co. of Balti¬ 
more v. Vineis, 120 A. 417, 418, 98 
N.J.Law 376. 

88. Black L.D. 

It is no longer used, 23 & 24 Viet, 
c 126 § 26 having abolished the ac¬ 
tion of quare impedit, and substitut¬ 
ed for it the procedure in an ordi¬ 
nary action. 

Black L.D. 

89. Explained 

One that has no bounds with re¬ 
gard to its quantity, and may be 
repeated from time to time, until the 
stubbornness of the party is con¬ 
quered. Such are distresses for 
fealty or suit of court, and for com¬ 
pelling jurors to attend. 

Black L.D. 

90. Humiliation and mortification 
included 

Ky.—Perkins v. Ogilvie, 148 S.W. 

735, 738, 148 Ky. 309. 

905 Includes sorrow and grief. 
Tex.—Davis v. Hill, Civ.App., 291 £L 
W. 681, 684. 

91. Defined 

A supplementary distress for a 
rent in arrear, allowed by law in 
some cases, where the goods seized 
under the first distress are not of 
sufficient value to satisfy the claim. 
Black L.D. 

915 Described as a request for as¬ 
sistance. 
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distress;”* 2 also, adjectively, "distress gasoline.”* 3 
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DISTBIBUTABLE. Capable of being distributed.^^ 

As used by accountants in analyzing accounts, 
"distributable” is a synonym of "allocable,” meaning 
the breaking down of a lump sum charged or credit¬ 
ed to one account into several parts to be charged 
or credited to other accounts. 34 * 5 

Phrases: "Distributable property [of a railroad 
for purposes of taxation]” see Taxation § 426 a, and 
"distributable surplus.” 95 

DISTBIBIJTE. 

Present Tense 

It has been said that the word is in familiar use, 
and that ordinarily, it is not recognized as a term of 
art, although when used in connection with the set¬ 
tlement of estates, it acquires a more restricted and 
technical meaning, and that whether in any given 
case it is so employed is a question to be answered 
by the occasion of its use in any particular connec¬ 
tion. 96 The word implies ownership, possession, or 
control, actual, apparent, or pretended, in the dis¬ 


tributor for himself or another, and the voluntary 
parting with such possession, ownership, or con¬ 
trol; 97 it also implies more than one distributee. 98 
It has been held sometimes to refer to a payment or 
final disposition of funds, 99 and, while usually ap¬ 
plied to money and personal property, it may also 
designate a division of real estate among heirs or 
devisees. 1 

"Distribute” is defined as meaning to divide among 
several or many; to deal out; to allot; 2 to allot in 
shares; to bestow in parts or shares; to divide or 
parcel out; to share or parcel out; 3 to apportion; 3 * 5 
to dispense; to give out or divide among a number; 
as to distribute alms; 4 to spread out so as to cover 
a surface or space; as to distribute fertilizer; to 
distribute printing ink. 4 * 5 

The word has been interpreted judicially as im¬ 
plying spreading, as contrasted with concentrate 
or cumulate. 5 The term has been held not to include 
the transfer by a distributor of gasoline from 
storage tanks to that distributor’s service stations. 6 

Depending upon its use in particular cases, “dis¬ 
tribute” has been held synonymous with “divide;” 7 
and the terms have also been distinguished. 8 


TJ.S.—The Susan, D.C.Mass., F.Cas. 
No.13,630, 1 Sprague 499, 22 Law 
Rep. 531. 

58 C.J. p 715 note 37. 

92. “Sufficient property to satisfy 
the rent” not equivalent 

N.Y.—Van Rensselaer v. Snyder, 13 
N.Y. 299, 303. 

Hosford v. Ballard, 39 How.Pr. 
152, 157. 

93. Described as legal gasoline 
manufactured by Independent refin¬ 
ers who had to dump it on the mar¬ 
ket for whatever price it would 
bring. 

ET.3.—U. S. r. Socony-Vacuum Oil Co. t 
C.C.A.Wis., 105 F.2d 809, 817. 
Manufactured regardless of market 
conditions 

“The purchase contract of the in¬ 
dependent refiner required him to 
take all the crude oil which the sell¬ 
er was permitted by law to produce. 
Any cessation of his refinery oper¬ 
ations would result in the loss of 
his crude oil connections. Thus he 
was compelled to manufacture gaso¬ 
line regardless of the demand.'* 

U.S.—U. S. v. Socony-Vacuum Oil Co., 
supra. 

94. Webster Int.D. 

94S U.S.—Fleming v. Commissioner 
of Internal Revenue, C.C.A.Tex., 
121 F.2d 7, 9. 

95w Va.—Williams v. Stonestreet, 3 
Rand. (24 Va) 559, 561. 

96. Conn.—Gilman v. Gilman, 122 
A. 386, 394, 99 Conn. 5 98. 


97. U.S.—Foreman v. U. S. t Va., 255 
F. 621, 623, 166 C.C.A. 655. 

98. U.S.—Great Atlantic & Pacific 
Tea Co. v. Morrissett, D.C.Va., 58 
F.2d 991, 993. 

99. Ala.—Watters v. First Nat. 
Bank, 171 So. 280, 288, 233 Ala. 
227. 

1. Ill.—Young v. Sinsabaugh, 173 
N.E. 784, 7S6, 342 Ill. 82. 

Neb.—Clark v. Fleischmann, 116 N. 

W. 290, 293, SI Neb. 445. 

! 18 C.J. p 1291 note S3. 

2. U.S.—May Hosiery Mills v. Com- 
| missioner of Internal Revenue, C.C. 

A.4, 123 F.2d 858, 861—Great At¬ 
lantic & Pacific Tea Co. v. Mor- 
rissett, D.C.Va., 58 F.2d 991, 993. 
CaL—In re Baldwin’s Estate, 160 P.2d 
124, 127, 69 C.A.2d 760. 

Fla.—Bedenbaugh v. Adams, 88 So.2d 
765, 767. 

Iowa.—Des Moines Joint Stock Land 
Bank of Des Moines v. Nordholm, 
253 N.W. 701, 707, 217 Iowa 1319. 
N.D.—State v. Thompson, 131 N.W. 

231, 235, 21 N.D. 426. 

Tenn.—Condry v. Coffey, 43 S.W.2d 

928, 930, 163 Tenn. 508. 

Tex.—Utilities Natural Gas Co. v. j 
State, Civ.App., 118 S.W.2d 927, 

929. 

Va.—Great Atlantic & Pacific Tea Co. 
v. City of Richmond, 33 S.E.2d 795, 
802, 183 Va. 931. 

Primary meaning is “to allot” 

Wyo.—Corpus Juris Secundum cited 
in Texas Co. v. Siegfried, 147 P.2d 
837, 845, 60 Wyo. 142. 
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3. U.S.—Foreman v. U. S., Va., 255 
F. 621, 623, 166 C.C.A. 655. 

Ill.—People v. Dime Sav. Bank, 183 
N.E. 604, 609, 350 Ill. 503—Young 
v. Sinsabaugh, 173 N.E. 784, 7 86, 
342 Ill. 82. 

3.5 U.S.—May Hosiery Mills v. Com¬ 
missioner of Internal Revenue, C. 
C.A.4, 123 F. 858, 861. 

Cal.—In re Baldwin’s Estate, 160 
P.2d 124, 127, 69 C.A.2d 760. 

Ill.—People v. Dime Sav. Bank, 183 
N.E. 604, 609, 350 Ill. 503—Young 
v. Sinsabaugh, 173 N.E. 784, 786, 
342 Ill. 82. 

Va.—Great Atlantic & Pacific Tea Co. 
v. City of Richmond, 33 S.E.2d 795, 
802, 183 Va 931. 

4. Ill.—People v. Dime Sav. Bank, 
183 N.E. 604, 609, 350 Ill. 503. 

4.5 Va—Great Atlantic & Pacific 
Tea Co. v. City of Richmond, 33 S. 
E.2d 795, 802, 183 Va. 931. 

5. N.D.—State v. Thompson, 131 N. 
W. 231, 236, 21 N.D. 426. 

18 C.J. p 1291 note 89. 

6. Wash.—Union Oil Co, of Cali¬ 
fornia v. State, 98 P.2d 660, 662, 2 
Wash.2d 436. 

7. Iowa—Des Moines Joint Stock 
Land Bank of Des Moines v. Nord¬ 
holm, 253 N.W. 701, 707, 217 Iowa 
1319. 

8. Ala—Watters v. First Nat. 

Bank, 171 So. 280, 288, 233 Ala 
227. 
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“Distribute’’ has also been distinguished from 
“descend” and from “dispense,” see the C.J.S. defi- 
nitions of these terms. 

Phrases: “Dispense or distribute” see the C.J.S. 
definition Dispense, “distribute any hand-bill,” 9 
“distribute in or place upon any street or way, any 
placard, hand-bill ,” 10 “distribute the balance of the 
net ineome,” 11 “distribute the same as ... is 
required for the intestate’s real estate ” 12 and “shall 
distribute the balance remaining;” 13 also “distribut¬ 
ing the remainder;” 14 and also, adjeetively, “dis¬ 
tributing ditch, 1 ” 15 and “distributing house.” 16 

Distributed 

Divided. 1 ? The term may be employed as refer- 
ing to division, apportionment, and delivery. 18 It 
is not a technical word in conveyancing and is not 
usually found in deeds; and if it has any legal tech¬ 
nical meaning, it has sueh meaning with reference to 
decrees of distribution in probate courts. 19 

The term has been held equivalent to the phrase 
“devised or bequeathed” see the C.J.S. definition De¬ 
vise; and, used in the sense of delivery to customers, 
has been distinguished from “withdrawn.” 20 

Phrases: “Before my entire estate shall have been 
distributed,” 21 “distributed among creditors,” 22 
“distributed among my other children,” 23 “distribut¬ 


ed 'as the court may direct,’ ” 24 “distributed at their 
discretion,” 25 “distributed currently ... to 
the beneficiaries,” 26 “distributed in liquidation,” 27 
“distributed pursuant to final decrees,” 28 “fuel oil 
• . . sold, distributed, withdrawn ... by 

the distributor,” 29 “fully distributed,” 80 “my cloth¬ 
ing . . . to be distributed . . . among 

my friends,” 31 “remainder to be distributed,” 32 
“shall be transferred and distributed,” 88 “sold and 
distributed,” 33 * 5 “such sum was ‘distributed,’ ” 34 and 
“to be laid . • • and distributed.” 35 

DISTRIBUTEE. One to whom, something is dis¬ 
tributed. 36 The word “distributee” is treated in 
Descent and Distribution § 1 b. 

DISTRIBUTION. A word of many meanings and 
uses. 37 It has been said that the word is in familiar 
use, and that ordinarily it is not recognized as a 
term of art, although when used in connection with 
the settlement of estates, it acquires a more restrict¬ 
ed and technical meaning, and that whether in any 
given case it is so employed is a question to be an¬ 
swered by the occasion of its use in any particular 
connection. 38 

“Distribution” is defined as meaning the act of 
distributing or dispensing; the act of dividing or 
portioning among several or many; apportion- 


9. Cal.—People v. Young, 85 P.2d 
231, 232, 33 C.A.2d Supp. 747. 

10. Implying distribution to many 
“This implies an offering to many 

people, with the consequent proba¬ 
bility of littering the neighborhood 
with papers which, if not painstak¬ 
ingly gathered by someone, will be¬ 
come unsightly, annoying, and ob¬ 
noxious. We think that the word 
‘distribute,’ in connection with other 
language used and in view of the 
apparent object of the section, does 
not include sale, and that the ordi¬ 
nance does not forbid the sale of 
newspapers or other printed matter 
in the streets.” 

Mass.—Commonwealth v. Nichols, 18 
N.E.2d 166, 168, 301 Mass. 584. 

11. Pa.—In re Knerr’s Estate, 197 
A. 628, 529, 130 Pa.Super. 383. 

12. Pa.—Grider v. McClay, 11 Serg. 
& R. 224, 232. 

13. Cal.—In re Wallace’s Estate, 
70 P.2d 1094, 1095, 11 C.2d 338. 

14. Ala.—Watters v. First Nat. 
Bank, 171 So. 280, 288, 233 Ala. 
227. 

15. Tex.—Neches Canal Co. v. Dish- 
man, Com.App., 44 S.W.2d 955, 959. 

16. TJ.S.—Great Atlantic & Pacific 
Tea Co. v. Morrissett, D.C.Va., 58 
F.2d 991, 993. 


17. Ala.—Chighizola v. Le Baron, 
21 Ala. 406, 412. 

18. Mass.—Pittsburgh Second Nat. 
Bank v. J. C. Lappe Tanning Co., 
84 N.E. 301, 302, 198 Mass. 159. 

19. Cal.—In re Wallace’s Estate, 79 
P.2d 1094, 1096, 11 C.2d 338. 

18 C.J. p 1291 notes 86, 88. 

20. Wash.—Union Oil Company of 
California v. State, 98 P.2d 660, 
663, 2 Wash.2d 436. 

21. Ala.—Watters v. First Nat. 
Bank, 171 So. 280, 289, 233 Ala. 
227. 

22. Ky.—Producers* Coal Co. of 
Kentucky v. Barnaby, 275 S.W. 625, 
628, 210 Ky. 244. 

23. Tenn.—Condry v. Coffey, 43 S. 
W.2d 928, 930, 163 Tenn. 508. 

24. Iowa.—Des Moines Joint Stock 
Land Bank of Des Moines v. 
Nordholm, 253 N.W. 701, 707, 217 
Iowa 1319. 

25. Conn.—Gilman v. Gilman, 122 
A. 3S6, 394, 99 Conn. 598. 

26. TJ.S.—Commissioner of Internal 
Revenue v. Plant, C.C.A., 76 F.2d 
8, 9. 

27. U.S.—Arthur Iron Mining Co. v. 
Landy, C.C.A.Minn., 103 F.2d 164, 
165. 


23. U.S.—Bucher v. Vance, C.CJL 
Ill., 36 F.2d 774, 775. 

29. Wash.—Union Oil Company of 
California v. State, 98 P.2d 660, 
662, 2 Washed 436. 

30. Mass.—Pittsburgh Second Nat. 
Bank v. J. C. Lappe Tanning Co., 
84 N.E. 301, 302, 198 Mass. 159. 

31. Conn.—Gilman v. Gilman, 122 
A. 386, 397, 99 Conn. 598. 

32. Ill.—Young v. Sinsabaugh, 173 
N.E. 784, 786, 342 HI. 82. 

33. Cal.—In re Wallace’s Estate, 70 
P.2d 1094, 1095, 11 C.2d 338. 

33.5 Ky.—Frank Fehr Brewing Co. 
v. Commonwealth ex rel. Oates, 178 
S.W.2d 197, 198, 296 Ky. 667. 

34. N.Y.—Buchan v. Buchan, 177 
N.Y.S. 176, 108 Misc. 31. 

35. Md.—Morgan v. Baltimore, 5S 
Md. 509, 519. 

36. U.S.—Parrott Estate Co. v. Mc¬ 
Laughlin, D.C.Cal., 12 F.Supp. 23, 
25. 

37. Miss.—Corpus Taxis Secundum 
cited in Ohio Oil Company v. Fowl¬ 
er, 100 So.2d 128, 131. 

Tex.—Utilities Natural Gas Co. v. 
State, CivApp., 118 S.W.2d 927, 929. 

38. Conn.—Gilman v. Gilman, 122 A. 
386, 397, 99 Conn. 598. 
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meat;* 5 the act of dividing or parcelling out; al¬ 
lotment in shares according to requirement; divi¬ 
sion among several; 395 transfer of possession to 
various individuals or concerns. 40 In ordinary use, 
the word may refer to a distribution to be made or 
to a distribution made. 41 

Actual distribution, as distinguished from a dis¬ 
tribution in future, involves the notion both of sep¬ 
aration and division and delivery, 42 and implies gen¬ 
erally a delivery or disposal to more than one, 43 al¬ 
though, by context, it may import a delivery to one. 44 
The term as applied to a publication like a news¬ 
paper or periodical imports a delivery to persons 
who have bought or otherwise become entitled to the 
same. 45 In its more technical use, the word some¬ 
times refers to the final payment of the corpus of 
the estate. 45 

“Distribution” has been held to he equivalent to or 
synonymous with "apportionment,” 46 - 5 and “dis¬ 
posal” see the CJ.S. definition of that term. 

"Distribution” has been distinguished from “as¬ 


sessment,” 4610 “division,” 47 “levy,” 47 - 5 “pay¬ 
ment,” 43 “production,” 48 - 5 and “purchase.” 40 

Phrases: “At the time of distribution to the tax¬ 
payer,” 50 “delivered for distribution,” 51 “distribu¬ 
tion by operation of law,” 52 “distribution in liquida¬ 
tion” and “distribution in partial liquidation” see 
the Internal Revenue §§ 137, 138, “distribution in 
pursuance of a plan of reorganization,” 53 “distribu¬ 
tion of corporate assets,” 54 “distribution constitut¬ 
ing dividends” see Internal Revenue §§ 135, 142, 
“distribution of electricity to public,” 55 “distribu¬ 
tion of prizes by chance” see Lotteries § 1, “distribu¬ 
tion, sale, or use,” 56 “distribution to the taxpayer,” 57 
“equal distribution,” 58 “equitable distribution,” 59 
“final distribution,” 60 “final division and distribu¬ 
tion,” 61 “liquidation or distribution of assets,” 62 
“ratable distribution,” 62 * 5 “sale, dispensing, or dis¬ 
tribution of” see the CJ.S. definition Dispense, “sub¬ 
ject to the distribution of the legal heirs,” 63 and 
“used for local sale or distribution;” 64 also “divi¬ 
dends, distributions, rents, income and accumula¬ 
tions of;” 65 and also “distribution bill.” 66 


39. Corpus Juris Secundum cited in 
Ohio Oil Company v. Fowler, 100 
So.2d 128, 131. 

Mich.—Fairbairn v. Moody, 74 N.W. 
386, 75 N.W. 469, 470, 116 Mich. 

61. 

Neb.—In re Creighton, 11 N.W. 313, 
314, 12 Neb. 280. 

N.Y.—In re Ladew’s Estate, 52 N.Y.S. 
2d 102, 106, 183 Misc. 1020. 

39.5 N.Y.—In re Ladew’s Estate, su¬ 
pra. 

40. Tex.—Utilities Natural Gas Co. 
v. State, Com.App., 128 S.W.2U 1153, 
1155. 

4L Ill.—People v. Dime Sav. Bank, 
183 N.E. 604, 609, 350 Ill. 503. 

4a. U.S.—Commissioner of Internal 
Revenue ▼. Plant, C.C.A^ 76 F.2d 
8, 9. 

Ala.—Watters v. First Nat. Bank, 171 
So. 280, 288, 233 Ala. 227. 

IIL—People v. Dime Sav. Bank, 183 
N.E, €04, €09, 350 Ill. 503. 

Stmilariy e x pressed 

A distribution connotes a division 

and delivery. 

U.S.—Safety Convoy Co. v. Thomas, 
CCJLTex., 139 F.2d 219, 220. 

43. Tex.—Utilities Natural Gas Co. 
v. State, Com.App., 128 S.W.2d 
1153, 1155. 

44. Tex.—Utilities Natural Gas Co. 
v. State, Civ.App., 118 S.W.2d 927, 
929. 

4& N.Y.—Dawley v. Alsdorf, 25 Hun 
22€, 227. 

46. Ala-—Watters v. First Nat. 
Bank. 171 So. 280, 288, 233 Ala. 
227. 

46*5 Nev.—Board of School Trustees 


of Las Vegas Union School Dist. 
No. 12 v. Bray, 109 P.2d 274, 279, 
60 Nev. 345. 

46.10 Nev.—Board of School Trus¬ 
tees of Las Vegas Union School 
Dist. No. 12 v. Bray, supra. 

47. Ala.—Watters v. First Nat. 
Bank, 171 So. 280, 288, 233 Ala. 227. 

47.5 Nev.—Board of School Trustees 
of Las Vegas Union School Dist. 
No. 12 v. Bray, 109 P.2d 274, 279, 
60 Nev. 345. 

48. N.Y.—Harrington v. Bayles, 82 
N.Y.S. 379, 388, 40 Misc. 388. 

48.5 Not synonymous 

U.S.—U. S. v. Montgomery Ward & 
Co., D.C.I11., 58 F.Supp. 408, 413. 

49. N.Y.—Hunter Smokeless Powder 
Co., v. Hunter, 91 N.Y.S. 620, 623, 
100 App.Div. 191, 196. 

50. U.S.—Williamson v. Commis¬ 
sioner of Internal Revenue, C.CJL, 
100 F.2d 735, 738. 

5L N.Y.—Dawley v. Alsdorf, 25 
Hun 226, 227. 

52. U.S.—E. L Du Pont De Ne¬ 
mours & Co. v. Pathe Film Cor¬ 
poration, D.C.N.Y., 25 F.Supp. 850, 
851. 

53. U.S.—Commissioner of Internal 
Revenue v. First Nat. Bank, C.C.A., 
104 F.2d 865, 871. 

54. U.S.—Gaunt & Harris v. U. S., 
C.C.A.Ky. f 110 F.2d 651, 652. 

5 3m N.J.—Valemont Realty Corpora¬ 
tion v. State Board of Public Util¬ 
ity Corners, 153 A. 90, 92, 9 N.J. 
Misc, 70. 


56. La.—State v. Texas Co., 174 So. 
359, 363, 187 La. 287. 

57. U.S.—Commissioner of Internal 
Revenue v. Maguire, C.C.A., 111 F. 
2d 843, 847. 

58. Ky.—Caperton v. Smith's Trus¬ 
tee, 104 S.W.2d 440, 444, 268 Ky. 
223. 

59. Neb.—Taylor v. School Dist. of 
City of Lincoln, 259 N.W. 168, 
169, 128 Neb. 437. 

60. Iowa.—Rogers v. Gillett, 9 N.W. 
204, 205, 56 Iowa 266, 268. 

25 C.J. p 1130 note 70. 

61. Wis.—Steinkopf v. Steinkopf, 161 
N.W. 757, 759, 165 Wis. 224, 1 
A.L.R. 1003. 

62. U.S.—People of Colorado ex rel. 
Fraser v. Great Western Sugar 
Co., C.CJLC 0 I 0 ., 29 F.2d 810, 815. 

62.5 Defined as one which is made 
at proportionate rates. 

Iowa.—State ex rel. Carroll v. Corn¬ 
ing State Sav. Bank, 103 N.W. 97, 
99, 127 Iowa 198. 

52 C.J. p 1139 note 47. 

63. Ga.—Sasser v. McWilliams, 73 
Ga. 678, 683. 

64. Tex.—Utilities Natural Gas Co. 
v. State, Com.App., 128 S.W.2d 1153, 
1155. 

Utilities Natural Gas Co. v. State, 
CivA.pp„ 118 S.W.2d 927, 929. 

65. Ill.—Burns v. Hines, 19 N.E.2d 
382, 392, 298 Ill.App. 563. 

66. Mass.—In re Opinion of the Jus¬ 
tices, 15 N.E.2d 813, 819, 300 Mass. 
630. 
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DISTRIBUTIVE. Serving to divide and assign in 
portions; 67 that distributes; dividing and assign- 
ing in portions; dealing to each his proper share. 67 * 5 

Distributive justice . That virtue the object of 
which is to distribute rewards and punishment to 
each one according to his merits, observing a just 
proportion by comparing one person or fact with 
another. 66 As compared with “commutative jus¬ 
tice” see the C.J.S. definition Commutative. 

Other phrases: “Distributive finding of the is¬ 
sue,” 69 “distributive share” see Descent and Dis¬ 
tribution § 1 a, and “ ‘distributive* share in the net 
income.” 76 

DISTRIBUTIVELY. By distribution, in a distrib¬ 
utive sense, singly, not collectively. 71 

It has been said that “distributively” is synony¬ 
mous with “respectively,” 71 - 5 but also that there is 
a slight distinction between the two words. 72 

DISTRIBUTIVO. In Spanish law, distributive jus¬ 
tice, that branch which deals with punishments and 
rewards. 73 

DISTRIBUTOR. One who or that which distrib¬ 
utes. 74 Usually the term connotes a wholesaler or 


jobber of goods, but it may include a retailer. 76 

In a particular connection, it has been held to re¬ 
fer to distributors of fluid milk and cream, and not 
to include those who manufacture and sell dairy 
products. 76 

Phrases: “ 'Distributor of motor fuel oil;” 77 al¬ 
so “all distributors in any market designated by said 
board,” 78 and “trade mark owners, distributors, and 
the public.” 79 

DISTRIBUTORSHIP. A term which may signify 
only one transaction or proposed transaction plus 
an expectation of similar transactions in the fu¬ 
ture. 79 * 5 

DISTRICT. In its ordinary meaning, the word is 
commonly and properly used to designate any one 
of the various divisions or subdivisions into which 
the State is divided for political or other purposes, 
and may refer either to a congressional, judicial, 
senatorial, representative, school, or road district, 
depending always on the connection in which it is 
used. 80 The word “district” comports a unit, area, 
tract, or parcel, 80 * 5 and does not necessarily mean a 
civil division in a state, 81 although it may be used to 
describe a merely geographical part of the state. 82 


67. Webster New Int.D. 

67.5 Fla.—Schwenck v. Jacobs, 35 
So.2d 123, 125, 160 Fla. 352. 

68. Miss.—Bowman v. McLaughlin, 
45 Miss. 461, 495. 

69. By trial jury 

"The jury are bound to give their 
verdict for that party who, upon 
the evidence, appears to them to 
have succeeded in establishing his 
side of the Issue. But there are 
cases in which an issue may be 
found distributively, i. e., in part 
for plaintiff, and in part for de¬ 
fendant.” 

Black L.D. 

See also Trial § 502. 

70. “ ‘Proportionate* share of the net 
income” equivalent 

U.S.—Heiner v. Mellon, Fa., 58 S.Ct. 
926, 931, 304 U.S. 271, 82 L.Ed, 
1337. 

71. Century D. 

Fla.—Schwenck v. Jacobs, 35 So.2d 
123, 125, 160 Fla. 352. 

71.5 R.I.—Industrial Trust Co. v. 
Flynn, 60 A.2d 851, 858, 74 R.I. 
396. 

72. “The distinction is drawn be¬ 
tween the synonyms of that word, 
and it is there pointed out that 're¬ 
spectively distributes by particular¬ 
izing.' " 

Ark.—State v. Gaughan, 187 S.W. 918, 
920, 124 Ark. 548. 


73. Escriche Diccionario. 

74. Century D. 

75. N.Y.—Port Chester Wine & 
Liquor Shop v. Miller Bros. Fruit¬ 
erers, 1 N.Y.S.2d 802, 805, 253 App. 
Div. 188. 

A wholesaler under Pair Trade Act 
N.j.—Pazen v. Silver Rod Stores, 18 
A.2d 576, 581, 129 N.J.Eq. 128. 

In the motion picture industry, a 
supplier of motion picture films. 
U.S.—Loew's Inc. v. Lieberman, D.C. 
Mass., 78 F.Supp. 201, 202. 

76. Cal.—Ex parte Willing, 86 F.2d 
663, 665, 12 C.2d 591. 

77. Wash.—Great Northern Ry. Co. 

v. Cohn, 101 P.2d 985, 993, 3 

Wash.2d 672—Great Northern Ry. 
Co. v. State, 93 P.2d 694, 703, 200 
Wash. 392. 

Statutory definitions 

(1) “A person 'who receives from 
outside the state or who produces, 
refines, manufactures, compounds, or 
blends within the state any motor 
vehicle fuel to be used within the 
state or sold or otherwise disposed 
of within the state.' ” 

Iowa.—State v. City of Des Moines, 
266 N.W. 41, 44, 221 Iowa 642. 

(2) "A person who, for sale or use 
in this State, either produces, re¬ 
fines, compounds or manufactures 
motor fuel in this State, or trans¬ 
ports motor fuel into this State or 
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receives motor fuel transported to 
him from without the State.” 

Ill.—People ex rel. Kemer v. Blue 
Rose Oil Co., 196 N.E. 456, 457, 360 
Ill. 397. 

(3) Other statutory definitions. 

Me.—State v. Standard Oil Co. of 
New York, 159 A. 116, 117, 131 
Me. 63. 

N.C.—O'Berry v. Mecklenburg Coun¬ 
ty, 151 S.E. 880, 883. 198 N.C. 
357, 67 A.L.R. 1304. 

7a Vt.—State v. Auclair, 4 A.2d 107, 
111, 110 Vt. 147. 

79. N.Y.—Port Chester Wine & Liq¬ 
uor Shop v. Miller Bros. Fruiter¬ 
ers, 1 N.T.S.2d 802, 804, 253 App. 
Div. 188. 

79.5 Md.—Foster-Porter Enterprises 
v. De Mare, 81 A.2d 325, 330, 331, 
198 Md. 20. 

80. Nev.—State ex reL Schur v. 
Payne, 63 P.2d 921, 925, 57 Nev. 
286. 

Derivation is from Latin meaning 
"jurisdiction.” 

Ohio.—Hammond v. Young, Com.Pl., 
117 N.E.2d 227, 231. 

80.5 Okl.—Petitioners of School Dist. 
No. 9, Caddo County, v. Jones, 149 
P.2d 922, 924, 193 Okl. 9. 

81. U.S.—Sharpleigh v. Surdaxn, C. 

C.Tenn., 21 F.Cas.No.12,711, 1 

Flipp. 472, 475. 

82. Cal.—Rose v. Superior Court 
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Generally speaking, a district is something less than 
the whole, 82 * 5 and, in a geographical sense, it means 
a division. 82 * 10 

The term “district” is defined as meaning a divi¬ 
sion of territory made for administrative, electoral, 
or other purposes; 82 - 15 a defined portion of a state, 
county, town, borough, or eity for legislative, judi¬ 
cial, fiscal, or election purposes; 85 a special geo¬ 
graphical area over which specific authority, execu¬ 
tive, legislative, or judicial is exercised by properly 
constituted officers ; 83 - 5 a portion of territory of un¬ 
defined extent, 84 a precise portion of territory or di¬ 
vision of a state. 85 As used in a particular consti¬ 
tutional provision, it has been held that the word 
does not mean “township,” nor can it be construed 
as including “township” within its meaning.- 6 

In particular connections, the word has been held 
equivalent to, or synonymous with, “division/ 5 ® 7 


“locality” or “region,” 88 “port,” 88 * 5 “precinct,” 89 
and “section of country.” 90 “District” has been held 
not synonymous with “commission” see the C.J.S. 
definition of that word, and not synonymous with 
“neighborhood.” 90 - 5 

As meaning, or referring to, a county see Counties 

§ 1 . 

Phrases ; “Closed district,” 91 “commanding offi¬ 
cer of any district,” 9 - “congressional, judicial or 
legislative district,” 93 “county or district in which 
the offense is alleged to have been committed,” 94 
“court of the district in which the defendant employ¬ 
er resides,” 95 “district in which election is held,” 96 
“district of a railroad company,” 97 “district or sub¬ 
division/* 38 “district where the offender is found or 
into which he is first brought,” 99 “district where the 
trial is to be had,” 1 “exchange district,” 1 * 5 “horse¬ 
shoe district,” 2 “in the same grade employed in the 


and for Imperial County, 252 P. 
765, 770, 80 C.A. 739. 

Venae rather than judicial district 
In a particular connection the word 
has been held not to designate a 
judicial district, but to be descrip¬ 
tive of the territory which in legal 
contemplation comprises the visne 
over which the jurisdiction of the 
court extends. 

N.M.—State v. Balles, 172 P. 196, 197, 
24 N.M. 16. 

82J5 Mich.—Board of Ed. of City of 
Detroit v. Elliott, 29 N.W.2d 902, 
908, 319 Mich. 436. 

82.10 U.S.—Hemmingson v. Libby, 
McNeil & Libby, D.C.Alaska, 89 
P.Supp. 502, 504. 

82.15 III.—Donovan v. Comerford, 
163 N.E. 657, 658, 332 Ill. 230. 

S3. U.S.—Keely v. Sanders, Tenn., 
99 U.S. 441, 448, 25 L.Ed. 327. 
N.Y.—People v. Shea, 76 N.Y.S. 679, 
681, 73 App.Div. 232. 

Pa.—Brown v. Raynor Tp. Electric 
Light Co., 57 A. 904, 905, 208 Pa. 
453, 458. 

18 C.J. p 1293 note 11. 

Similarly defined 

(1) A district is a defined portion 
of a state, county, country, town, or 
city, etc., made for administrative, 
electoral, or other purposes, such as a 
congressional, federal, judicial, land, 
militia, magisterial, or school dis¬ 
trict. 

Mich.—Board of Ed. of City of De¬ 
troit v. Elliott, 29 N.W.2d 902, 908, 
319 Mich. 436. 

(2) A portion of territory specially 
set off or defined, as for judicial, 
political, educational, or other pur¬ 
poses. 

Ky.—City of Louisville Municipal 
Housing Commission v. Public 
Housing Administration, 261 S.W. 
2d 286, 288. 


83.5 Ohio.—Hammond v. Young, 

Com.Pl., 117 N.E.2d 227, 231. 

84. S.D.—Haas v. Independent 

School Dist. No. 1 of Yankton, 9 
N.W.2d 707, 709, 710, 69 S.D. 303. 

Wash.—Sundstrom v. Puget Sound 
Tract., Light & Power Co., 156 P. 
828, 830, 90 Wash. 640. 

85. Kan.—State v. Knapp, 19 P. 728, 
729, 40 Kan. 14S—State v. Bunker, 
17 P. 651, 38 Kan. 737, 741. 

86. Nev.—State ex rel. Schur v. 
Payne, 63 P.2d 921, 923, 57 Nev. 
2S6. 

87. Cal.—Potter v. Santa Barbara 

County, 116 P. 1101, 1103, 160 

C. 349. 

Ky.—Snelling v. Franklin County 
Board of Education, 142 S.W.2d 147, 
149, 283 Ky. 572. 

88. U.S.—Sharpleigh v. Surdam, C. 

C.Tenn., 21 F.Cas.No.12,711, 1 

Flipp. 472, 475. 

88J5 U.S.—Ham burg-American Steam 
Packet Co. v. U. S., N.Y., 250 F. 
747, 763, 163 C.C.A. 79. 

49 C.J. p 1084 note 44 [c]. 

85. Ill.—Donovan v. Comerford, 163 
N.E. 657, 658, 332 Ill. 230. 

18 C.J. p 1293 note 11 Ed]. 

90. N.Y.—People v. Shea, 76 N.Y. 
S. 679, 681, 73 App.Div. 232. 

18 C.J. p 1293 note 19. 

90.5 Cal.—Lindsay Irrigation Co. v. 
Mehrtens, 32 P. 802, 803, 97 C. 
676. 

91. N.S.—Smith v. Boutillier, 42 N.S. 
1, 5. 

92. U.S.—Ex parte Givins, D.C.Ga., 
262 F. 702, 704. 

93. N.D.—Goughnour v. Brant, 182 
N.W. 309, 310, 47 N.D. 368. 

94. Kan.—In re Oberst, 299 P. 959, 
960, 133 Kan. 364. 


Nev.—State ex rel. Schur v. Payne, 
63 P.2d 921, 925, 57 Nev. 286. 

95. U.S.—Cook v. Alaska S. S. Co., 
D.C.Wash., 8 F.2d 207, 208. 

96. Okl.—Colbert v. Childers, 64 P. 
2d 1207, 1208, 179 Okl. 113. 

97. Eng.—Caledonian R. Co. v. North 
British R. Co., 2 R. & Can.Tr.Cas. 
285. 

98. N.Y.—Painter v. Town Board of 
Oyster Bay, Nassau County, 243 
N.Y.S. 697, 702, 230 App.Div. 281. 

99. U.S.—Pedersen v. U. S., C.C.A., 
N.Y., 271 F. 187, 189- 

1. U.S.—U. S. v. Chapman, D.C. 
Wash., 14 F.2d 312, 313. 

1.5 Held to mean an area in which 
an office is maintained by a dis¬ 
tributor for the purpose of soliciting 
license agreements for the exhibi¬ 
tion of its pictures in theatres situ¬ 
ated throughout the territory served 
by the exchange and for the physical 
distribution of such films throughout 
this territory. 

U.S.—U. S. v. Paramount Pictures, 
D.C.N.T., 66 F.Supp. 323, 333. 

2. Indicates unfair political meth¬ 
ods 

**A new system of constructing as¬ 
sembly districts was introduced 
. . . plainly for the furtherance 

of political purposes. Township 
ward, and city lines were disre¬ 
garded, and assembly districts were 
carved out within the counties with¬ 
out regard to populations and were 
so devised, by massing together the 
qualified voters of one political par¬ 
ty, as to secure to the minority of 
qualified voters of the county an 
unjust advantage in the choice of 
members of the assembly . . . 

The ‘Horseshoe District* is as well 
known in this State as a synonym 
for (to use a subdued expression) 
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same class of employment and in the same district/’ 3 
“justice’s district/’ 4 “more interior district/’ 5 “pri¬ 
mary district/’ 6 “recording district/’ 7 “removal of 
accused for trial in another district/’ 8 “residential 
district/’ 8 * 5 “settled residential district/’ 8 and “with¬ 
in the boundary of such created sanitary district;” 10 
also “districts or other political subdivisions of 
counties/’ 11 “refunding of the bonds ... of 
such counties, districts, or municipalities/’ 12 and “to 


particular districts or localities of the common¬ 
wealth;” 13 and also, adjectiveiy, “district and cir¬ 
cuit offices/’ 14 “district attorney’s bill/’ 15 “district 
meetings/’ 16 “district officers,” 17 “district offices,” 13 
“district parishes/’ 10 “district registry/’ 20 “district 
taxes,” 21 and “‘district* taxes for school purpos¬ 
es.” 22 Other phrases elsewhere discussed are listed 
in the subjoined note. 23 


unfair political methods as is the 
word ‘gerrymander’ throughout the 
United States.” 

N.J.—Morris v. Wrightson, 28 A. 56, 
63, 56 N.J.Law 126, 22 L.R.A. 548. 

3. Saving common characteristics 
“The word ‘district’ as used in the 

statute connotes a place, locality or 
quarter which has common charac¬ 
teristics of business, of employment, 
of inhabitants, and of their economic 
customs and habits.” 

Mass.—Snow's Case, 156 N.E. 533, 
534, 259 Mass. 376. 

4. Local subdivision of county 

“A justice’s district, or ‘magis¬ 
terial precinct,’ is a local subdi¬ 
vision of a county, and has no cor¬ 
porate autonomy. Its boundaries are 
fixed by the county court and serve 
to define the territorial jurisdiction 
of justices of the peace and con¬ 
stables. It generally constitutes an 
election district . . . as is the 

case with the wards of cities. 
. . . While not an autonomous, 

self-governing body, it is a geo¬ 
graphical and semi-political entity.” 
U.S.—Breckenridge County v. Mc¬ 
Cracken, Ky., 61 F. 191, 194, 9 C.C. 
A. 442. 

5. U.S. — U. S. v. Bearse, C.C.Mass., 
24 F.Cas.No.14,552, 4 Mason 192, 
195. 

6. Ill.—People v. Markiewicz, 80 N. 
E. 256, 258, 225 Ill. 563. 

7. Okl.—Whitehead v. Galloway, 153 
P. 1101, 1103, 60 Okl. 53. 

“County” distinguished see Counties 
§ 1 . 

8. As including the District of Co¬ 
lumbia 

U.S.—U. S. ex rel. Coleman v. Lau- 
benheimer, C.C.A.U1., 67 F.2d 139, 
140. 

8.5 Statutory definition quoted and 
contrasted with “business district.” 
N.C.—Mitchell v. Melts, 18 S.E.2d 406, 
411, 220 N.C. 793. 

9. Wash.—Sundstrom v. Puget 

Sound Traction, Light & Power 
Co., 156 P. 828, 830, 90 Wash. 
640. 


10. N.C.—Town of Kenilworth v. 
Hyder, 147 S.E. 736, 739, 197 N.C. 
85. 

11. Ala.—Harkins v. Smith, 85 So. 
812, 813, 204 Ala. 417. 

12. Fla.—State v. Special Tax 

School Dish No. 5 of Dade County, 
144 So. 356, 358, 107 Fla. 93. 

13. Mass.—In re Opinion of the Jus¬ 
tices, 2 NJE.2d 190, 192, 294 Mass. 
607. 

14. Ind.—Conley v. Hile, 193 NJE. 
95, 100, 207 Ind. 488. 

15. Pa.—Commonwealth v. Wilson, 

4 A.2d 324, 327, 134 Pa.Super. 222. 

16. “Town meetings” distinguished 
R.I.—Comstock v. Lincoln School 

Committee, 24 A. 145, 17 R.L 827, 
829. 

17. Cal.—Rose v. Superior Court in 
and for Imperial County, 252 P. 
765, 769, 80 CJL 739. 

18. Okl.—State ex reL Fulton v. 
State Election Board, 33 P.2d 800, 
804, 168 OkL 446. 

Tex.—Bounds v. McCallum, 52 S-W-2d 
1047, 1049, 122 Tex. 116—Hamilton 
v. Monroe, Civ.App., 287 S.W. 304, 
306—State ex rel. Peden, v. Valen¬ 
tine, Civ~A.pp., 198 S.W. 1006, 1007. 

19. Defined 

Ecclesiastical divisions of parishes j 
in England, for all purposes of wor¬ 
ship, and for the celebration of 
marriages, christenings, churchings, 
and burials, formed at the instance 
of the queen’s commissioners for 
building new churches. 

Black L.D. 

20. Establishment and powers 

“By the English judicature act, 
1873, § 60, it is provided that to 
facilitate proceedings in country dis¬ 
tricts, the crown may, from time to 
time, by order in council, create dis¬ 
trict registries and appoint district 
registrars for the purpose of issuing 
writs of summons, and for other 
purposes. Documents sealed in any 
j such district registry shall be re¬ 
ceived in evidence without further 
proof, (section 61;) and the district 
; registrars may administer oaths or 


do other things as provided by rules 
or a special order of the court, (sec¬ 
tion 62.) Power, however, is given 
to a judge to remove proceedings 
from a district registry to the office 
of the high court, (section 65.) By 
order in council of 12th of August, 
1875, a number of district registries 
have been established in the places 
mentioned in that order; and the 
prothonotaries in Liverpool, Man¬ 
chester, and Preston, the district reg¬ 
istrar of the court of admiralty at 
Liverpool, and the county court 
registrars in the other places named, 
have been appointed district regis¬ 
trars.” 

Black L.D. 

21. “Village taxes” analogous 

N.Y.—Village of Depew v. Town of 
Cheektowaga, 275 N.Y.S. 812, 813, 
242 App.Div. 480. 

“Taxes raised for . . . 

town purposes*’ distinguished 
N.Y.—Village of Depew v. Town of 
Cheektowaga, supra. 

22. Cal.—Whitmore v. Brown, 279 
P. 447, 451, 207 C. 473. 

23. “Business district” see the C.J.S. 
definition Business. 

“City or town district” see the C.J.S. 
definition City. 

“Civil district” see Counties § 40, and 
the C.J.S. definition Civil. 
“Commercial district” see the G.J.S. 

definition Commercial. 

“District court of the United States” 
see Federal Courts § 302. 
“District courts’* see Courts $ 11 
note 37. 

“District telegraph and messenger 
business" see Telegraphs and Tele¬ 
phones, Radio & Television $3 277- 
279. 

“Election district*’ see Elections 
§§ 1, 53. 

“Election districts or election pre¬ 
cincts” see Elections §§ 53, 54. 
"Judicial district” see Courts 3 136. 
"Land district” with reference to 
mineral lands within the public 
domain see Mines and Minerals 
§ 3 h. 
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cases; their eligibility for the office; appointment, qualification, and tenure of office; and rights, powers, 
duties, and liabilities of public prosecutors and their assistants and associate counsel in general. 
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§ 1 DISTRICT & PROS. ATTYS. 27 

I. IN GENERAL 

A. NATURE OF OFFICE, SELECTION, QUALIFICATION, AND TENURE 


§ 1. Origin, Nature, and Functions of Office 

a. In general 

b. Constitutional or statutory character 

of office 

c. Prosecuting attorneys as state or local 

officers 

a. In General 

A prosecuting attorney is a judicial or quasi-judicial 
officer, an attorney retained by the public primarily for 
the prosecution of persons accused of crime. 

The officers appointed or elected in the different 
states to represent, in their respective districts, the 
state or county in judicial proceedings, more par¬ 
ticularly to prosecute for crimes and offenses, are 
variously designated in the state constitutions and 


statutes as “prosecuting attorneys,” “state’s attor¬ 
neys,” “commonwealth’s attorneys,” “district attor¬ 
neys,” “circuit attorneys,” “county solicitors,” etc. 
In some states the prosecuting attorney and the 
county or district attorney are identical officers, 1 
while in others a prosecuting attorney and a district 
attorneys- or a state’s or commonwealth’s attorney 
and a county attorney 3 are distinct and separate of¬ 
ficers. For convenience the term “prosecuting at¬ 
torney” will be used in this article in discussing the 
law relating to these public officials as a class. 

A prosecuting attorney is a judicial 4 or quasi-ju¬ 
dicial 5 officer, a part of the judicial system, 5 * 5 or 
at least an officer of the judicial department of gov¬ 
ernment, 6 an attorney 7 retained by the public pri- 


1- Kan.—State v. Nulf, 15 Kan. 404, 
406. 

18 C.J. p 1296 note 2. 

SSm Ind .—Dodd v. Sweetser, 14 Ind. 
292. 

3. Ky.—Adams v. Commonwealth, 
111 S.W. 348, 128 Ky. 255, 33 Ky. 
L. 779. 

4. U.S.—Cawley v. Warren, C.A.I1L, 
216 F.2d 74. 

Ind.—State ex rel. Stanton v. Murray, 
10S X.E.2d 251, 231 Ind. 223- 
State ex rel. Spencer v. Criminal 
Court of Marion County, 15 N.E.2d 
1020, 214 Ind. 551, petition denied 
16 N.E.2d S8S, 214 Ind. 551—State 
ex rel. Freed v. Circuit Court of 
Martin County, 14 N.E.2d 910, 214 
Ind. 152. 

18 C.J. p 1296 note 5. 

Officer vested with broad discretion 
A prosecuting attorney is a judicial 

officer in the sense that he is vested 

with broad discretion as to prosecu¬ 
tion of criminal actions. 

Ind.—Tinder v. Music Operating, Inc., 
142 N.E.2d 610. 

5- U.S.—Kenney v. Fox, C.A.Mich., 
232 F.2d 288, certiorari denied Ken¬ 
ney v. Killian, 77 S.Ct. 84, 352 
U.S. 855, 1 L.Ed.2d 66, certiorari 
denied Kenney v. Hatfield, 77 S.Ct. 
84, 352 U.S. 856, 1 L.Ed.2<2 66— 
Lewis v. Brautigam, C.A.Fla., 227 
F.2d 124, 55 A.L.R.2d 505. 

Griffin v, U. S., C.C.A.Pa., 295 
F. 437. 

Ark.—Smith v. Page, 91 S.W.2d 281, 
192 Ark. 342. 

Cal.—Downey v. Allen, 97 P.2d 515, 
36 C.A.2d 269. 

Fla.—Henderson v. State, 113 So. 689, 
94 Fla. 318. 

HL—People ex rel. Schreiner v. 
Courtney, 43 3XJ3L2 d 983, 380 I1L 
171- 


La.—State v. Tate, 171 So. 108, 185 
La. 1006. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68. 

Mo.—State ex rel. Griffin v. Smith. 
258 S.W. 2d 590, 363 Mo. 1235—State 
on inf. McKittrick v. Wymore, 132 

S.W.2d 979, 345 Mo. 169. 

State v. Egan, App., 272 S.W.2d 
719. 

N.J.—State v. Winne, 91 A.2d 65, 21 
N.J.Super. ISO, reversed on other 
grounds 96 A.2d 63, 12 N.J. 152. 

N.Y.—McDonald v. Goldstein, 79 N.Y. 
S.2d 690, 273 App.Div. 649. 

Application of Coleman, 148 N.Y. 
S.2d 753, 1 Misc.2d 685—McDonald 
v. Goldstein, 83 N.Y.S.2d 620, 191 
Misc. 863, affirmed 79 N.Y.S.2d 690, 
273 App.Div. 649—People v. Riley, 
83 N.Y.S.2d 281, 191 Misc. 888— 
Chappell v. Dewey, 16 N.Y.S.2d 477, 
173 Misc. 438—People v. Fuller, 282 
N.Y.S. 28, 156 Misc. 404. 

Potash v. Sacks, 123 N.Y.S.2d 913. 
affirmed 125 N.Y.S.2d 787, 282 App. 
Div. 962. 

Okl.—Price v. Cook, 250 P. 519, 120 
Okl. 105. 

Ex parte Lewis, 188 P.2d 367, 85 
Okl.Cr. 322—Perry v. State, 181 P. 
2d 280, 84 Okl.Cr. 211—Brower v. 
State, 221 P. 1050, 26 Okl.Cr. 49. 

Or.—Watts v. Gerking, 228 P. 135, 
111 Or. 641, 34 A.L.R. 1489. 

Pa.—Snyder's Case, 152 A. 33, 301 
Pa. 276, 76 A.L.R. 666. 

Commonwealth v. Kettering, 119 
A«2d 580, 180 Pa.Super. 247. 

Balles v. Weber, O. & T., 66 
Montg.Co. 256. 

Wash.—Mitchelle v. Steele, 236 P.2d 
349, 39 Wash.2d 473—Anderson v. 
Manley, 43 P.2d 39, 181 Wash. 327. 

Wis.—State v. Coubal, 21 N.W.2d 381, 
248 Wis. 247—O’Neill v. State, 207 
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N.W. 280, 189 Wis. 259—Ex parte 
Bentine, 196 N.W. 213, 1S1 Wis. 
579. 

18 C.J. p 1296 note 6—50 C.J. p 860 
note 74. 

State attorney is a semijudicial of¬ 
ficer 

Fla.—Barnes v. State, 58 So.2d 157— 
Collier v. Baker, 20 So.2d 652, 155 
Fla. 425. 

Officer vested with broad discretion 

A district attorney is more than a 
prosecuting officer; he is a quasi¬ 
judicial officer, with broad discre¬ 
tion in handling all criminal matters 
in his county. 

N.Y.—People ex rel. Pringle v. Con¬ 
way, 202 N.Y.S. 104, 121 Misc. 

620. 

Investigation of offense 

District attorney, investigating al¬ 
leged offense, acts in quasi-judicial 
capacity. 

Wis.—State v. Peterson, 218 N.W. 
367, 195 Wis. 351. 

5.5 Mont.—State ex rel. Porter v. 
District Court of First Judicial 
Dist., 220 P.2d 1035, 424 Mont. 249. 

6. Idaho.—State v. Wharfield, 236 
P. 862, 41 Idaho 14. 

7. Mich.—People v. May, 3 Mich. 
598. 

Necessity that prosecutor be attorney 
at law see infra § 4 c. 

“City or town, grand juror” is an 
informing and prosecuting officer, and 
it is a matter of common knowledge 
that in cities and larger towns the 
incumbent of such office is almost in¬ 
variably a member of the bar. 

Vt.—State v. Levy, 34 A.2d 370, 113 
Vt. 374. 
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marily for the prosecution of persons accused of 
crime, 8 and charged with the duty of exercising a 
sound discretion to distinguish between the guilty 
and innocent, between the certainly and the doubt¬ 
fully guilty. 9 The prosecuting attorney is the state's 
legal representative, 10 and a public officer, 11 and is 
an officer of the court, 12 but only to the extent that 
all attorneys are officers of the court; 12 * 5 he is not 
a part of the court because of his office, 12 * 10 and 
he is not a mere lackey of the court. 12 * 15 His ethics 
should correspond to those of the bench, 13 which 
has the duty and right to compel proper conduct on 
the part of such officer. 13 - 5 


DISTRICT & PROS. ATTYS. § 1 

A prosecuting attorney is a public officer because 
he represents the sovereign power of the people of 
the state by whose authority and in whose name, 
under the constitution, all prosecutions must be con¬ 
ducted, and not because of his relation to the court. 14 
It has also been said that he is the foremost repre¬ 
sentative of the executive branch of government in 
the enforcement of the criminal law in his county. 14 * 6 

Number of prosecuting attorneys . The state may 
provide as many prosecuting attorneys as are neces¬ 
sary to prosecute criminals and otherwise protect 
its interests, 15 subject of course to constitutional re¬ 
strictions. 16 It may provide one for each county 


8. Mo.—State, on inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

Wis.—Ex parte Ben tine, 196 N.W. 

213, 181 Wis. 579. 

50 C.J. p 860 note 74. 

9. Mo.—State ex rel. Griffin v. 
Smith, 258 S.W.2d 590, 363 Mo. 1235 
—State, on inf. McKittrick v. Wy¬ 
more, 132 S.W.2d 979, 345 Mo. 169. 

Wis.—Ex parte Bentine, 196 N.W. 

213, 181 Wis. 579. 

50 C.J. p 860 note 74. 

Duty of fairness and impartiality in 
argument and conduct in criminal 
prosecutions see Criminal Law § 
1081 a. 

Protection of innocent 

The United States attorney and 
his assistants are officers of the 
court holding quasi-judicial positions, 
and it is their duty, not only to 
prosecute the guilty, but also to pro¬ 
tect the innocent. 

U.S.—Griffin v. U. S., C.C.APa., 295 
F. 437. 

10. Ind.—East v. State, 168 N.E. 28, 
89 Ind.App. 701. 

11. Cal.—People v. Brophy, 120 P.2d 

946, 49 C.A.2d 15. 

Mass.—Attorney General v. Pelletier, 
134 jST.E. 407, 240 Mass. 264. 

Minn.—State v. Bernstein, 181 N.W. 

947, 148 Minn. 301. 

Mo.—State ex rel. Griffin v. Smith, 
258 S.W.2d 590, 363 Mo. 1235. 
Mont.—State ex rel. Porter v. Dis¬ 
trict Court of First Judicial Dist., 
220 P.2d 1035, 424 Mont. 249. 

Ohio.—State v. Kearns, Cozn.Pl ., 129 
N.E.2d 547. 

County attorney 

(1) It has been held that a county 
attorney is a public official, not a 
mere employee of county. 

N.Y.—Thompson v. Hofstatter, 191 N. 
E. 772, 265 N.Y. 54. 

In re Cross Island Parkway, Nas¬ 
sau County, 14 N.Y.S.2d 238, 171 
Misc. 652. 


(2) On the other hand, it has been 
held that the fact that county at¬ 
torney took official oath did not 
make him “public officer,” and that 
the status of a lawyer acting in an 
advisory capacity to a county is no 
different from that of an engineer 
or architect 

N.Y.—People ex rel. Dawson v. Knox, 

247 N.Y.S. 731, 231 App.Div. 490, 

affirmed 196 N.E. 582, 267 N.Y. 

565. 

(3) Under statute providing that 
Greenville county attorney shall rep¬ 
resent county and all of its officers 
in matters relating to county and 
give advice when called on, and pro¬ 
viding that it is officers* duty to go to 
him for advice, the conventional re¬ 
lation of client and attorney is es¬ 
tablished between county and attor¬ 
ney, and the county attorney lacks 
power to initiate an action in the 
name of the county without consult¬ 
ing the governing board thereof. 

S.C.—Ex parte Greenville County, 2 

S.E.2d 47, 190 S.C. 188. 

(4) County attorney appointed by 
county board of supervisors and any 
assistant is not “public officer," and 
cannot bind county other than as at¬ 
torney can bind private client in 
litigation wherein he is employed. 
N.Y.—South Buffalo Terminals v. 

Grobe, 266 N.Y.S. 119, 148 Misc. 

646, 239 App.Div. 881. 

County counsel holds an office 
within statute providing that ap¬ 
pointment to county offices shall be 
for the term of three years. 

N.J.—Gallaher v. Camden County, 29 

A.2d 406, 129 N.J.Law 290. 

Attorney employed in one case only 
to represent the county, and not 
employed generally for such purpose, 
is not to be deemed a “county at¬ 
torney’* within the meaning of stat¬ 
utes authorizing the selection of a 
county attorney by the board of 
county commissioners, and such at¬ 
torney is not to be deemed an 
“officer.” 

Ga.—Rainey v. Marlon County, 10 S. 

E.2d 258, 63 Ga-App. 35. 
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12. U.S.—U. S. v. Goodhues, D.CMd., 
53 F.2d 696. 

Griffin v. U. S., C.C.APa., 295 
F. 437. 

Ind.—Lake County Property Owners 
Ass’n v. Holovachka, 120 N.E .2d 
263, 233 Ind. 509, petition denied 121 
N.E.2d 72, 233 Ind. 509. 

East v. State, 168 N.E. 28, 89 
Ind.App. 701. 

Md.—Wells v. Price, 37 A2d 888, 183 
Md. 443. 

Mo.—State ex rel. Griffin v. Smith, 
258 S.W.2d 590, 363 Mo. 1235. 

N.Y.—McDonald v. Goldstein, 79 N.Y. 

S.2d 690, 273 App.Div. 649. 

18 C.J. p 1296 note 9. 

Attorneys generally as officers of the 
court see Attorney and Client § 4. 

12.5 N.Y.—McDonald v. Goldstein, 
supra. 

12.10 Cal.— Fleming v, Hance, 94 P. 
620, 153 C. 162. 

12.15 Mo.—State ex rel. Griffin v. 
Smith, 258 S.W.2d 590, 363 Mo. 1235. 

13. Wis.—O’Neill v. State, 207 N.W. 
280, 189 Wis. 259—Coon v. Metzler, 
154 N.W. 377, 161 Wis. 32S, L.R.A 
1916B 667. 

Securing conviction, by unlawful 
means 

A state’s attorney is an officer of 
the court charged with the admin¬ 
istration of the law, and it is nei¬ 
ther his duty nor privilege to at¬ 
tempt to secure convictions by un¬ 
lawful means. 

Ill.—People v. Dean, 139 N.E. 37, 
308 Ill. 74. 

13.5 Ind.—Lake County Property 
Owners Ass’n v. Holovachka, 120 
N.E.2d 263, 233 Ind. 509, petition 
denied 121 N.E.2d 72, 233 Ind. 509. 

14. Cal.—Fleming v. Hance, 94 F- 
620, 153 C 162. 

145 N.J.—State v. Winne, 96 A 2d 
63, 12 N.J. 152. 

15. Ala.—State v. Black, 74 So. 387, 
199 Ala. 321—Ex parte Lusk, 2 
So. 140, 82 Ala. 519. 

Ind.—Dodd v. Sweetser, 14 Ind. 292. 

16. Ala.—State v. Black, 74 Sa 387, 
199 Ala. 32L 
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§ 1 DISTRICT & PROS. ATTYS. 

L IN GENERAL 


A. NATURE OF OFFICE, SELECTION, QUALIFICATION, AND TENURE 


§ 1. Origin, Nature, and Functions of Office 

a. In general 

b. Constitutional or statutory character 

of office 

c. Prosecuting attorneys as state or local 

officers 

a. In General 

A prosecuting attorney Is a judicial or quasi-judicial 
officer, an attorney retained by the public primarily for 
the prosecution of persons accused of crime. 

The officers appointed or elected in the different 
states to represent, in their respective districts, the 
state or county in judicial proceedings, more par¬ 
ticularly to prosecute for crimes and offenses, are 
variously designated in the state constitutions and 


j statutes as “prosecuting attorneys,” “state’s attor- 
i nevs,” “commonwealth's attorneys,” “district attor¬ 
neys,” “circuit attorneys,” “county solicitors,” etc. 
In some states the prosecuting attorney and the 
county or district attorney are identical officers, 1 
while in others a prosecuting attorney and a district 
attorneys 2 or a state’s or commonwealth’s attorney 
and a county attorney 3 are distinct and separate of¬ 
ficers. For convenience the term “prosecuting at¬ 
torney” will be used in this article in discussing the 
law relating to these public officials as a class. 

A prosecuting attorney is a judicial 4 or quasi-ju¬ 
dicial 5 officer, a part of the judicial system, 5 - 5 or 
at least an officer of the judicial department of gov¬ 
ernment, 6 an attorney 7 retained by the public pri- 


1. Kan.—State v. Nulf, 15 Kan. 404, 
406. 

18 C.J. p 1296 note 2. 

2* Ind.—Dodd v. Sweetser, 14 Ind. 
292. 

3. Ky.—Adams v. Commonwealth, 
111 S.W. 348, 128 Ky. 255, 33 Ky. 
L. 779. 

4. U.S.—Cawley v. Warren, C.A.II1., 
216 F.2d 74. 

Ind.—State ex rel. Stanton v. Murray, 
108 N.E.2d 251, 231 Ind. 223- 
State ex rel. Spencer v. Criminal 
Court of Marion County, 15 N.E.2d 
1020, 214 Ind. 551, petition denied 
16 N.E.2d SS8, 214 Ind. 551—State 
ex rel. Freed v. Circuit Court of 
Martin County, 14 N.E.2d 910, 214 
Ind. 152. 

18 C.J. p 1296 note 5. 

Officer vested with broad discretion. 

A prosecuting attorney is a judicial 

officer in the sense that he is vested 

with broad discretion as to prosecu¬ 
tion of criminal actions. 

Ind.—Tinder v. Music Operating, Inc., 
142 N.E.2d 610. 

5. U.S.—Kenney v. Fox, C.A.Mich., 
232 F.2d 288, certiorari denied Ken¬ 
ney v. Killian, 77 S.Ct. 84, 352 
U.S. 855, 1 L.Ed.2d 66, certiorari 
denied Kenney v. Hatfield, 77 S.Ct. 
84, 352 U.S. 856, 1 L.Ed.2d 66— 
Lewis v. Brautigam, C.A.Fla., 227 
F.2d 124, 55 A.L.R.2d 505. 

Griffin v. U. S., C.OAPa., 295 
F. 437. 

Ark.—Smith v. Page, 91 S.W.2d 281, 
192 Ark. 342. 

Cal.—Downey v. Allen, 97 P.2d 515, 
36 <LA2d 269. 

Fla.—Henderson v. State, 113 So. 689, 
94 Fla. 318. 

33L—People ex rel. Schreiner v. 
Courtney, 43 N.E.2d 982, 380 HI. 
l?L 


La.—State v. Tate, 171 So. 108, 185 
La. 1006. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68. 

Mo.—State ex rel. Griffin v. Smith. 
258 S.\V.2d 590, 363 Mo. 1235—State 
on inf. McKittrick v. Wymore, 132 
S.W.Sd 979, 345 Mo. 169. 

State v. Egan, App., 272 S.W.2d 
719. 

N.J.—State v. Winne, 91 A.2d 65. 21 
N.J.Super. 180, reversed on other 
grounds 96 A.2d 63, 12 N.J. 152. 

N.Y.—McDonald v. Goldstein, 79 N.Y. 
S.2d 690, 273 App.Div. 649. 

Application of Coleman, 148 N.Y. 
S.2d 753, 1 Misc.2d 685—McDonald 
v. Goldstein, 83 N.Y.S.2d 620, 191 
Misc. 863, affirmed 79 N.Y.S.2d 690, 
273 App.Div. 649—People v. Kiley, 
83 N.Y.S.2d 281, 191 Misc. 888— 
Chappell v. Dewey, 16 N.Y.S.2d 477, 
173 Misc. 438—People v. Fuller, 282 
N.Y.S. 28, 156 Misc. 404. 

Potash v. Sacks, 123 N.Y.S.2d 913. 
affirmed 125 N.Y.S.2d 787, 282 App. 
Div. 962. 

! Okl.—Price v. Cook, 250 P. 519, 120 
Okl. 105. 

Ex parte Lewis, 188 P.2d 367, 85 
Okl.Cr. 322—Perry v. State, 181 P. 
2d 280, 84 Okl.Cr. 211—Brower v. 
State, 221 P. 1050, 26 Okl.Cr. 49. | 

Or.—Watts v. Gerking, 228 P. 135, 
111 Or. 641, 34 A.L.R. 1489. 

Pa.—Snyder's Case, 152 A. 33, 301 
Pa. 276, 76 A.L.R. 666. 

Commonwealth v. Kettering, 119 
A.2d 5S0, 180 Pa.Super. 247. 

Balles v. Weber, O. & T., 66 
Montg.Co. 256. 

Wash.—Mitchelle v. Steele, 236 P.2d 
349, 39 Wash.2d 473—Anderson v. 
Manley, 43 P.2d 39, 181 Wash. 327. 

Wis.—State v. Coubal, 21 N.W.2d 381, 
248 Wis. 247—O’Neill v. State, 207 
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N.W. 280, 189 Wis. 259—Ex parte 
Bentine, 196 N.W. 213, 181 Wis. 
579. 

18 C.J. p 1296 note 6—50 C.J. p 860 
note 74. 

State attorney is a semijudicial of¬ 
ficer 

Fla.—Barnes v. State, 58 So.2d 157— 
Collier v. Baker, 20 So.2d 652, 155 
Fla. 425. 

Officer vested with broad discretion 
A district attorney is more than a 
prosecuting officer; he is a quasi¬ 
judicial officer, with broad discre¬ 
tion in handling all criminal matters 
in his county. 

N.Y.—People ex rel. Pringle v. Con¬ 
way, 202 N.Y.S. 104, 121 Misc. 

620. 

Investigation of offense 

District attorney, investigating al¬ 
leged offense, acts in quasi-judicial 
capacity. 

Wis.—State v. Peterson, 218 N.W. 
367, 195 Wis. 351. 

5.5 Mont.—State ex rel. Porter v. 
District Court of First Judicial 
Dist., 220 P.2d 1035, 424 Mont. 249. 

6. Idaho.—State v. Wharfield, 236 
P. 862, 41 Idaho 14. 

7. Mich.—People v. May, 3 Mich. 
598. 

Necessity that prosecutor be attorney 
at law see infra § 4 c. 

“City or town grand juror” is an 
informing and prosecuting officer, and 
it is a matter of common knowledge 
that in cities and larger towns the 
incumbent of such office is almost in¬ 
variably a member of the bar. 

Vt.—State v. Levy, 34 A.2d 370, 113 
Vt. 374. 
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marily for the prosecution of persons accused of 
crime, 8 and charged with the duty of exercising a 
sound discretion to distinguish between the guilty 
and innocent, between the certainly and the doubt¬ 
fully guilty. 9 The prosecuting attorney is the state’s 
legal representative, 10 and a public officer, 11 and is 
an officer of the court, 12 but only to the extent that 
all attorneys are officers of the court; 12 - 5 he is not 
a part of the court because of his office, 12 - 10 and 
he is not a mere lackey of the court. 12 - 15 His ethics 
should correspond to those of the bench, 12 which 
has the duty and right to compel proper conduct on 
the part of such officer. 12 - 5 
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A prosecuting attorney is a public officer because 
he represents the sovereign power of the people of 
the state by whose authority and in whose name, 
under the constitution, all prosecutions must be con¬ 
ducted, and not because of his relation to the court. 14 
It has also been said that he is the foremost repre¬ 
sentative of the executive branch of government in 
the enforcement of the criminal law in his county. 14 * 5 

Number of prosecuting attorneys . The state may 
provide as many prosecuting attorneys as are neces¬ 
sary to prosecute criminals and otherwise protect 
its interests, 15 subject of course to constitutional re¬ 
strictions. 16 It may provide one for each county 


8. Mo.—State, on inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

Wis.—Ex parte Bentine, 196 N.W. 

213, 181 Wis. 579. 

50 C.J. p 860 note 74. 

9. Mo.—State ex rel. Griffin v. 
Smith, 258 S.W.2d 590, 363 Mo. 1235 
—State, on inf. McKittrick v. Wy¬ 
more, 132 S.W.2d 979, 345 Mo. 169. 

Wis.—Ex parte Bentine, 196 N.W. 

213, 181 Wis. 579. 

50 C.J. p 860 note 74. 

Duty of fairness and impartiality in 
argument and conduct in criminal 
prosecutions see Criminal Law § 
1081 a. 

Protection of innocent 

The United States attorney and 
his assistants are officers of the 
court holding quasi-judicial positions, 
and it is their duty, not only to 
prosecute the guilty, but also to pro¬ 
tect the innocent. 

U.S.—Griffin v. U. S., C.C.A.Pa., 295 
F. 437. 

10. Ind.—East v. State, 16S N.E. 28, 
89 Ind.App. 701. 

11. Cal.—People v. Brophy, 120 P.2d 

946, 49 C.A.2d 15. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Minn.—State v. Bernstein, 181 N.W. 

947, 148 Minn. 301. 

Mo.—State ex rel. Griffin v. Smith, 
258 S.W.2d 590, 363 Mo. 1235. 
Mont.—State ex rel. Porter v. Dis¬ 
trict Court of First Judicial Dist., 
220 P.2 d 1035, 424 Mont. 249. 

Ohio.—State v. Kearns, Com.PL, 129 
N.E.2d 547. 

County attorney 

(1) It has been held that a county 
attorney is a public official, not a 
mere employee of county. 

N.Y.—Thompson v. Hofstatter, 191 N. 
E. 772, 265 N.Y. 54. 

In re Cross Island Parkway, Nas¬ 
sau County, 14 N.Y.S.2d 238, 171 
Misc. 652. 


(2) On the other hand, it has been 
held that the fact that county at¬ 
torney took official oath did not 
make him “public officer,” and tha t 
the status of a lawyer acting in an 
advisory capacity to a county is no 
different from that of an engineer 
or architect. 

N’-Y.—People ex rel. Dawson v. Knox, 

247 N.Y.S. 731, 231 App.Div. 490, 

affirmed 196 N.E. 582, 267 N.Y. 

565. 

(3) Under statute providing that 
Greenville county attorney shall rep¬ 
resent county and all of its officers 
in matters relating to county and 
give advice when called on, and pro¬ 
viding that it is officers' duty to go to 
him for advice, the conventional re¬ 
lation of client and attorney is es¬ 
tablished between county and attor¬ 
ney, and the county attorney lacks 
power to initiate an action in the 
name of the county without consult¬ 
ing the governing board thereof. 

S.C.—-Ex parte Greenville County, 2 

S.E.2d 47, 190 S.C. 188. 

(4) County attorney appointed by 
county board of supervisors and any 
assistant is not “public officer,” and 
cannot bind county other than as at¬ 
torney can bind private client in 
litigation wherein he is employed. 
N.Y.—South Buffalo Terminals v. 

Grobe, 266 N.Y.S. 119, 148 Misc. 

646, 239 App.Div. 881. 

County ©ounsel holds an office 
within statute providing that ap¬ 
pointment to county offices shall be 
for the term of three years. 

N.J.—Gallaher v. Camden County, 29 

A.2d 406, 129 N.J.Law 290. 

Attorney employed in one case only 
to represent the county, and not 
employed generally for such purpose, 
is not to be deemed a “county at¬ 
torney” within the meaning of stat¬ 
utes authorizing the selection of a 
county attorney by the board of 
county commissioners, and such at¬ 
torney is not to be deemed an 
“officer.” 

Ga.—Rainey v. Marion County, 10 S. 

E.2d 258, 63 Ga.App. 35. 
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12. U.S.—U. S. v. Goodhues, D.C.Md., 
53 F.2d 696. 

Griffin v. U. S., C.C.A.Pa., 295 
F. 437. 

Ind.—Lake County Property Owners 
Ass'n v. Holovachka, 120 N.E.2d 
263, 233 Ind. 509, petition denied 121 
N.E.2d 72, 233 Ind. 509. 

East v. State, 168 N.E. 28, 89 
Ind.App. 701. 

Md.—Wells v. Price, 37 A.2d 8S8, 183 
Md. 443. 

Mo.—State ex rel. Griffin v. Smith, 
258 S.W.2d 590, 363 Mo. 1235. 
N.Y.—McDonald v. Goldstein, 79 N.Y- 
S.2d 690, 273 App.Div. 649. 

18 C.J. p 1296 note 9. 

Attorneys generally as officers of the 
court see Attorney and Client 5 4. 
12.5 N.Y.—McDonald v. Goldstein, 
supra. 

12.10 Cal.—Fleming v. Hance, 94 P. 
620, 153 C. 162. 

12.15 Mo.—State ex rel. Griffin v. 

Smith, 258 S.W.2d 590, 363 Mo. 1235. 
13- Wis.—O'NeUl v. State, 207 N.W. 
280, 189 Wis. 259—Coon v. Metzler, 
154 N.W. 377, 161 Wis. 328, L.R.A. 
1916B 667. 

Securing conviction, by unlawful 
means 

A state's attorney is an officer of 
the court charged with the admin¬ 
istration of the law, and it is nei¬ 
ther his duty nor privilege to at¬ 
tempt to secure convictions by un¬ 
lawful means. 

I1L—People v. Dean, 139 N.E. 37, 
308 Ill. 74. 

13-5 Ind.—Lake County Property 
Owners Ass'n v. Holovachka, 120 
N.E.2d 263, 233 Ind. 509, petition 
denied 121 N.E.2d 72, 233 Ind. 509. 

14. Cal.—Fleming v. Hance, 94 P. 
620, 153 C. 162. 

14L5 N.J.—State v. Winne, 96 A.2d 
63, 12 N.J. 152. 

15. Ala.—State v. Black, 74 So. 387, 
199 Ala. 321—Ex parte Lusk, 2 
So. 140, 82 Ala. 519- 

Ind.—Dodd v. Sweetser, 14 Ind. 292. 

16. Ala.—State v. Black, 74 So. 387, 
199 Ala. 32L 
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or for certain counties only, 17 or it may establish J 
separate officers within the same district, one rep- j 
resenting the state in superior courts, and the other 
in inferior courts. 18 

Relation to attorney general . The functions now 
exercised by prosecuting attorneys were originally 
performed by the attorney general and such depu¬ 
ties as he might appoint, or by local assistants des¬ 
ignated by law; but subsequently the office of prose¬ 
cuting attorney was established as a distinct office, 
and such officers are now generally more or less in¬ 
dependent of the attorney general. 19 
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The term “public prosecutor 99 has been held syn¬ 
onymous with "district attorney.” 20 

b. Constitutional or Statutory Character of Of¬ 
fice 

In some states the office of prosecuting attorney fs 
regarded as a constitutional office; in others, as a stat¬ 
utory office which the legislature may change or abolish 
i within constitutional limitations. 

In some states the office of district or prosecut¬ 
ing attorney is created by the constitution and the 
incumbent is regarded as a constitutional officer. 21 


Cal.—Fleming 1 ▼. Hance, 94 P. 620, 
153 C. 162. 

La.—State ex rel. Nunez v. Baynard. 
App., 15 So.2d 649, followed in State 
ex rel. McBride v. Baynard, 15 So. 
2d 659. 

17. Ala.—Ex parte Lusk, 2 So. 140, 
82 Ala. 519. 

18. Ind.—Dodd v. Sweetser, 14 Ind. 
292. 

19. HI.—People v. Newcomer, 120 N. 
E. 244, 284 11L 315. 

N.J.—Corpus Juris Secundum cited in 
State v. Winne, 91 A.2d 65, 73, 21 
N.J.Super. 180, reversed on other 
grounds 96 A.2d 63, 12 N.J. 152. 
Pa.—Corpus Juris quoted in Common¬ 
wealth v. Bagone, 176 A. 454, 456, 
317 Pa. 113- 

W.Va.—State v. Ehrlick, 64 S.E. 935, 
65 W.Va. 700, 23 L.R.A.,N.S., 691. 

6 aJ. p 806 notes 19, 20—18 C.X P 
1296 note 15. 

Exclusive and concurrent powers of 
prosecuting attorney and attorney 
general considered see infra $ 12 
(3). 

General statement of distinction be¬ 
tween attorney general and pros¬ 
ecuting attorney see Attorney Gen¬ 
eral 9 1. 

Derivation, of office 

(1) District attorney is a state of¬ 
ficer whose office is derived from that 
of the attorney general, and the line 
of their service is the same. 

N.Y.—People v. Tru-Sport Pub. Co., 
291 N.Y.S. 449, 160 Misc. 628. 

(2) Office of prosecuting attorney 
is carved out of the office of the 
attorney general as it existed at com¬ 
mon law. 

Ind.—State ex rel. Neeriemer v. 
Daviess Circuit Court of Daviess 
County, 142 N.E.2d 626, 236 Ind. 624 
—State ex rel. Steers v. Holovach- 
ka, 142 N.E.2d 593, 236 Ind. 565. 
United States attorneys are repre¬ 
sentatives or officers of the depart¬ 
ment of Justice and the attorney gen. 
eraL 

UJ5L—U, S. AnsanI, CJLXU., 240 
WJA 216, certiorari denied Milner 
y. IT. S, 77 S.Ct 813, 353 U.S. 
&36» 1 USdLSd 759, rehearing denied 


77 S.Ct 1055, 353 U.S. 978, 1 L.Ed. 
2d 1139. 

20u Colo.—People v. Gibson, 125 P- 
531, 53 Colo. 231, Ann.Cas.l914B 

138. 

21. Ark.—Smith v. Page, 91 S.W.2d 
281, 192 Ark. 342. 

Cal.—People v. Brophy, 120 P.2d 946, 
49 C.A.2d 15. 

Ill.—People ex rel. Kunstman v. 

Shinsaku Nagano, 59 N.E.2d 96, 

389 Ill. 231—Ashton v. Cook Coun¬ 
ty, 51 N.E.2d 161, 384 Ill. 287. 

Ind.—State ex rel. Neeriemer v. 

Daviess Circuit Court of Daviess 
County, 142 N.E.2d 626, 236 Ind. 
624—State ex rel. Steers v. Holo- 
vachka, 142 N.E.2d 593, 236 Ind. 
565—State ex rel. Stanton v. Mur¬ 
ray, 108 N.E.2d 251, 231 Ind. 223- 
State ex rel. Spencer v. Criminal 
Court of Marion County, 15 N.E.2d 
1020, 214 Ind. 551, petition denied 
16 N.E.2d 888, 214 Ind. 551. 

Ky.—Commonwealth ex rel. Attorney 
General v. Howard, 180 S.W.2d 415, 
297 Ky. 488—Northcutt v. Howard, 
130 S.W.2d 70, 279 Ky. 219. 

Mich.—Lawrence Scudder & Co. v. 
Emmet County, 284 N.W. 691, 288 
Mich. 181—Schneider v. Shepherd, 
158 N.W. 182, 192 Mich. 82, L.R.A. 
1916F 399. 

Mont.—State ex rel. Porter v. Dis¬ 
trict Court of First Judicial Dist., 
220 P.2d 1035, 424 Mont. 249—State 
ex rel. Juhl v. District Court of 
First Judicial Dist. in and for 
Jefferson County, 84 P.2d 979, 107 
Mont. 309, 120 A.L.R. 353. 

N.J.—Winne v. Bergen County, 116 
A2d 544, 36 N.J.Super. 532, re¬ 
versed on other grounds 121 A.2d 
733, 21 N.J. 311—State v. Winne, 
91 A.2d 65, 21 NXSuper. 180, re¬ 
versed on other grounds 96 A.2d 
63, 12 N.J. 152. 

State v. Longo. 54 A.2d 788, 136 
N.J.Law 589. 

N.Y.—Application of Coleman, 148 
N.Y.S.2d 753, 1 Misc.2d 685—People 
v. La Plante, 137 N.Y.S.2d 893, 
207 Misc. 546—Leone v. Fanelli, 87 
N.Y.S.2d 850, 194 Misc. 826. 

People v. Jackson, 48 N.Y.S.2d 
401. 


N.C.—State v. Loesch, 75 S.E.2d 654, 
237 N.C. 611. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward County, 
291 N.W. 620, 70 N.D. 17. 

S.D.—Jerauld County v. St. Paul-Mer- 
cury Indem. Co., 71 N.W.2d 571— 
State ex rel. Hooper v. Tarr, 252 
N.W. 854, 62 S.D. 305. 

Ya.—Hilton v. Amburgey, 96 S.E.2d 
151, 198 Va. 727—Burnett v. Brown, 
72 S.E.2d 394, 194 Va. 163. 

Wis.—Ex parte Bentine, 196 N.W. 

213, 181 Wis. 579. 

18 C.J. p 1297 note 16. 

Criminal district attorney and coun¬ 
ty attorney 

(1) Term “criminal district at¬ 
torney,” as used in the constitution, 
refers to a class or kind of district 
attorneys, and a criminal district at¬ 
torney is a district attorney within 
the constitution. 

Tex.—Hill County v. Sheppard, 178 
S.W.2d 261, 141 Tex. 358. 

(2) Where the constitution imposed 
certain duties on county attorneys, 
the legislature could not under stat¬ 
ute create in certain counties an 
office of district attorney with power 
to take over and exercise the func¬ 
tions of the county attorney, and the 
incumbent of the office was not en¬ 
titled to the constitutional salary 
payable by state to a criminal dis¬ 
trict attorney. 

Tex.—Hill County v. Sheppard, su¬ 
pra. 

(3) Constitutional provisions that 
a county attorney, for counties In 
which there is not a resident criminal 
district attorney, shall be elected by 
voters do not limit power of legis¬ 
lature to create office of criminal 
district attorney as part of the organ¬ 
ization of a district court of gen¬ 
eral jurisdiction. 

Tex.—Neal v. Sheppard, Civ.App., 209 
S.W.2d 388, error refused. 

(4) Statute creating office of crim¬ 
inal district attorney of county and 
abolishing office of county attorney of 
such county and transferring all du¬ 
ties of county attorney to criminal 
district attorney is constitutional. 
Tex.—Neal v. Sheppard, supra— 
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In other states the prosecuting attorney is solely 
the creature of statute ; 21 * 5 the office is not created 
by the constitution, although it may be in part so 
regulated, and the district or prosecuting attorney is 
not a constitutional officer , 22 but is a statutory offi¬ 
cer . 23 

The office of district or prosecuting attorney can¬ 
not be changed or abolished by the legislature in 
violation of applicable constitutional provisions , 24 
especially where it is primarily a constitutional of¬ 
fice , 25 although the legislature may change or abol¬ 
ish the office within constitutional limitations , 26 as 
where the office is primarily statutory in character, 2 * 
Where the legislature has delegated to the county 
board the power to determine whether or not there 
should be a county attorney without delegating to 
that body the power to abolish the office, the ap¬ 
pointment by the board of a county attorney for a 
definite and fixed period constituted a contract be¬ 
tween him and the county , 27 * 5 and an attempt by 
the board to abolish the office is without force or 
effect . 27 * 10 The county board cannot constitution¬ 
ally abolish the office of county attorney by refus- 
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ing to appropriate a salary as compensation for the 
position . 27 - 15 

A district attorney of the United States is a stat¬ 
utory officer . 28 

Creation by administrative or judicial branches of 
government . The office of special attorney for the 
state in a county, such officer to have full charge 
and control of all prosecutions in the county involv¬ 
ing a specified class of cases, as the violation of the 
liquor laws, can be created only by the legislature; 
and a statute leaving the creation of such office to 
the governor is invalid . 29 The county court may 
not create the office of county attorney without leg¬ 
islative or constitutional sanction . 30 

c. Prosecuting Attorneys as State or Local Of¬ 
ficers 

Prosecuting attorneys may be state, county, or dis¬ 
trict officers under applicable statutory or constitutional 
provisions. 

Whether prosecuting attorneys are state officers 
or county officers would seem to depend on their 
classification in the constitutions and statutes of the 
various states . 31 Under some statutes and consti- 


Jones v. Anderson, Civ.App., 189 
S.W.2d 65, error refused. 

(5) Statute creating office of dis¬ 
trict attorney in the 66th Judicial 
District of state, composed of Hill 
county, did not have effect of abolish¬ 
ing office of county attorney in Hill 
County. 

Tex.—Reed v. Triplett, Civ.App., 232 
S.W.2d 169, error refused. 

(6) Fact that there are numerous 
counties in state where a resident dis¬ 
trict attorney and a county attorney 
are now and have been for many 
years each performing in an accepta¬ 
ble manner the legal duties imposed 
on them, respectively, although not 
controlling in determining whether 
statute creating the office of district 
attorney in the 66th Judicial District 
of Texas, composed of Hill county, in 
effect abolished office of county at¬ 
torney of Hill county, was entitled 
to due consideration. 

Tex.—Reed v. Triplett, supra. 

21.5 Pa.—Commonwealth ex rel. 

Shumaker v. New York & Pennsyl¬ 
vania Co., 106 A.2d 239, 378 Pa. 359. 

22. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

Ohio.—State v. Price, 128 N.E. 173, 
101 Ohio St. 50. 

Or.—State ex rel. Johnson v. Farrell, 
151 P.2d 636, 175 Or. 87—State v. 
Farnham, 234 P. 806, 114 Or. 32. 

23. Kan.—In re Gilson, 9 P. 763, 34 
Kan. 641. 

Me.—-Watts Detective Agency v. In- 
27 C.J.S.—40 


habitants of Sagadahoc County, 18 
A.2d 308, 137 Me. 233. 

18 C.J. p 1297 note 19. 
legislative office 

Office of county attorney having 
been legislatively created must be 
treated as a legislative office, as dis¬ 
tinguished from a constitutional of¬ 
fice. 

Neb.—Fitzgerald v. Kuppinger, 79 N. 
W.2d 547, 163 Neb. 286. 

24. Wash.—State ex rel. Hamilton v. 
Troy, 68 P.2d 413, 190 Wash. 483, 
110 A.L.R. 1211. 

25. Ala.—State v. Black, 74 So. 387, 
199 Ala. 321. 

18 C.J. p 1297 note 17. 

26. Tex.—Harris County v. Crooker, 
248 S.W. 652, 112 Tex. 450. 

18 C.J. p 1297 note 18. 

Repeal of act of abo lishm ent 

Act abolishing office of district at¬ 
torney for second judicial district 
was held repealed by later inconsist¬ 
ent act recreating such office. 

Tex.—Townsend v. Terrell, 16 S.W.Sd 
1063, 118 Tex. 463. 

Validity of change by board of super¬ 
visors 

Under statutes authorizing board of 
supervisors to consolidate and recon¬ 
solidate duties of certain county of¬ 
fices, where consolidated office of cor¬ 
oner-public administrator had been 
created, subsequent ordinance consoli¬ 
dating the duties of the office of dis¬ 
trict attorney and the public adminis¬ 
trator was valid, although it might 
have been preferable for the subse¬ 
quent ordinance to have expressly 
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separated the offices of coroner-pub¬ 
lic administrator, before consolidat¬ 
ing offices of public administrator and 
district attorney. 

Cal.—Brooks v. Stewart, 218 P.2d 56, 
97 C.A.2d 385. 

27. Neb.—Dinsmore v. State, 85 N.W, 
445, 61 Neb. 418. 

18 C.J. p 1297 note 20. 

Where the office is recognized but 
not created by the constitution, it 
“may be regulated, limited, enlarged, 
or abolished by the legislature, ac- 
cording to its view of the public in¬ 
terest,” subject to constitutional re¬ 
quirements as to election of the in¬ 
cumbent. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 413, 240 Mass. 264. 

27.5 N.Y.—Dunkel v. Rogers, 108 
N.Y.S.2d 32, 279 App.Div. 44, re¬ 
argument and appeal denied 109 N, 
Y.S.2d 355, 279 App.Div. 811. 

27.10 N.Y.—Dunkel v. Rogers, supra, 
27.15 Utah.—Murphy v. Grand Coun¬ 
ty, 268 P.2d 677, 1 Utah 2d 413. 

28. U.S.—The Anna, D.C.N.Y., 1 F, 
Cas.No.402, Blatchf.Prize Cas. p, 
337. 

29. Me.—State v. Butler, 73 A. 569, 
105 Me. 91, 24 LJRJL.N.S^ 744, 18 
Ann.Cas. 484. 

30. Mo.—State ex rel. Rosenthal v. 
Smiley, 263 S.W. 825, 304 Mo. 549. 

Tenn.—State v. Witt, 8 Tenn.Civ.App. 
640. 

81. N.Y.—Fellows v. New York. 8 
Hun 484. 

18 C.J. p 1297 note 24* 
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tutions they are held to be state officers notwith¬ 
standing: their duties are confined to the districts for 
which the}- are elected or appointed, and their com¬ 
pensation is paid by the county , 32 while under oth¬ 
ers they are not regarded as state officers , 32 * 0 but 
are regarded as local officials 32 * 10 or county offi¬ 
cers . 33 The mere fact that the county attorney rep¬ 
resents the state in certain cases does not make him 
a state officer . 33 * 5 In some jurisdictions prosecut¬ 
ing attorneys are regarded as neither state nor coun¬ 
ty officers , 34 but as circuit or district officers . 35 The 
view has also been expressed that solicitors of a 
county are not county officers but are circuit or 
state officers . 35 

§ 2. Appointment or Election 

The office of prosecuting attorney should be filled in 


the manner prescribed by law, as by election or appoint¬ 
ment, and an invalid election confers no right to office. 

The office of prosecuting attorney should be filled 
in the manner prescribed by the applicable provision 
of the statute or constitution , 37 and as a rule such 
attorneys should be elected by the qualified voters 
of the locality they serve , 38 at a general election, 
held and conducted in accordance with governing 
provisions of law . 39 An unauthorized “election” 
of such an officer confers no right of office . 40 Gen¬ 
eral constitutional provisions relating to the elec¬ 
tion of prosecuting attorneys yield to special provi¬ 
sions in so far as in conflict with the latter . 41 

While in some cases governing laws permit se¬ 
lection of a county or prosecuting attorney by ap¬ 
pointment , 42 the power of appointment is generally 


32. Ark.—Rothrock v. Walker, 125 
S.W.2d 459, 197 Ark. 846—Smith v. 
Page, 91 S.W.2d 281, 192 Ark. 342— 
Griffin v. Rhoton, 107 S.W. 380, 85 
Ark. 89. 

Ky.—Miller v. Robertson, 208 S.W.2d 
977, 306 Ky. 653. 

N.Y.—People v. Tru-Sport Pub. Co., 
291 N.Y.S. 449, 160 Misc. 628. 

Utah.—Murdock v. Mabey, 203 P. 651, 
59 Utah 346. 

Vt.—In re Wakefield, 177 A. 319, 107 
Vt 180. 

18 C.J. p 1297 note 25. 

Performance of state function as lo¬ 
cal officer 

District attorney in each county in 
state of New York, although classified 
by state statute as local officer be¬ 
cause chosen by electors of only part 
of state, is part of state’s judicial 
system performing distinctively state 
function within his county. 

U.S.—Spielman Motor Sales Co. v. 
Dodge, N.Y., 55 S.Ct 678, 295 U.S. 
89, 79 L.Ed. 1322. 

In Florida 

<1) It has been held that a "state 
attorney” is not merely a prosecut¬ 
ing attorney in the circuit wherein 
he is appointed, but is also an officer 
of the state in the general matter of 
enforcement of the criminal law. 

Fla.—Johns v. State, 197 So. 791, 144 
Fla. 256—Hall v. State, 187 So. 392, 
136 Fla. 644. 

(2) On the other hand, it has also 
been held that a "prosecuting attor¬ 
ney” or “county solicitor” is a county 
officer. 

Fla.—Pelaez v. State, 144 So. 364, 107 
Fla. 50. 

32L5 N.M.—State ex rel. Prince v. 
Rogers, 262 P.2d 779, 57 N.M. 686. 

32.10 N.J.—Morss v. Forbes, 132 A. 
2d 1, 24 N.J. 341. 

33m Cal.—Galli v. Brown, 243 P.2d 
920, 110 C.A.2d 764. 

ILL—Ashton v. Cook County, 51 N.E. 


2d 161, 3S4 Ill. 2S7—People v. New¬ 
comer. 120 N.E. 244, 284 Ill. 315. 
Ohio.—State ex rel. Finley v. Lod- 
wich, 29 N.E.2d 959, 137 Ohio St. 
329. 

IS C.J. p 1297 note 26. 

33.5 Utah.—Johnson v. Bankhead, 
232 P.2d 372, 120 Utah 71. 

34. Ind.—State v. Patterson, 105 N.E. 
228, 181 Ind. 660. 

35. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 285, 29 Colo. 169. 

18 C.J. p 1297 note 27. 

36. Ala.—In re Opinions of Justices, 
143 So. 345, 225 Ala. 359. 

37. Cal.—Ogle v. Eckel, 122 P.2d 67, 
49 C.A.2d 599. 

Fla.—Advisory Opinion to the Gover¬ 
nor, 42 So.2d 170. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward County, 
291 N.W. 620, 70 N.D. 17. 

I Tenn.—State v. Witt, 8 Tenn.Civ.App. 
640. 

18 C.J. p 1298 note 29. 

38. Ind.—Robinson v. Moser, 179 N. 
E. 270. 203 Ind. 66. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward County, 
291 N.W. 620, 70 N.D. 17. 

S.D.—Jerauld County v. St. Paul-Mer- 
cury Indem. Co., 71 N.W.2d 571. 
Tex.—Anderson v. Penix, 161 S.W.2d 
455, 138 Tex. 596. 

Wash.—State ex rel. Johnston v. Mel¬ 
ton, 73 P.2d 1334, 192 Wash. 379. 

18 C.J. p 1298 note 30. 

39. Ga.—Copland v. Wohlwender, 30 
S.E.2d 462, 197 Ga. 782. 

Ind.—Robinson v. Moser, 179 N.E. 270, 
203 Ind. 66. 

Unlawful postponement of election 
A statute postponing elections of 
successors to prosecuting attorneys 
having commission expiring in De¬ 
cember, 1931, until general election of 
1932, was held unconstitutional. 

Ind.—Robinson v. Moser, supra. 
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40. Ala.—Anderson v. State, 89 So. 
452, 206 Ala. 301. 

Statute inapplicable to particular 
county 

Gen.Acts 1919 p 831, creating office 
of county solicitor in counties of 
population between 18,125 and 18,- 
900, operates on a sliding scale, and a 
county having a population in excess 
of 18,900 according to the federal 
census of 1920 was not within its 
purview, and a solicitor elected there¬ 
under took nothing by such election. 
Ala.—Anderson v. State, supra. 

41. La.—State ex rel. Garland v. 
Guillory, 166 So. 94, 184 La. 329. 

42. Fla.—Advisory Opinion to the 
Governor, 42 So. 2d 170. 

Ga.—Templeman v. Jeffries, 159 S.E. 
248, 172 Ga. 895. 

Statute held not unconstitutional 
Cal.—Ogle v. Eckel, 122 P.2d 67, 49 
C.A.2d 599. 

Exercise of power 
County commissioners may exercise 
implied power to appoint county at¬ 
torney by resolution spread on min¬ 
utes; and the relation between coun¬ 
ty and county attorney rests on ap¬ 
pointment impliedly authorized by 
legislature, not on written contract. 
Ga.—Templeman v. Jeffries, 159 S.E. 
248, 172 Ga. 895. 

Office held still existent 
Provision in legislative act that 
district attorneys should be elected 
in thirtieth and other judicial dis¬ 
tricts was held not antagonistic to 
title and remainder of act, which 
expressed sole purpose of effectuat¬ 
ing a prior legislative intent to abol¬ 
ish office of district attorney in for¬ 
tieth judicial district only, so that 
appointment of attorney for the 
thirtieth district was valid, the of¬ 
fice still being in existence. 

Tex.—Martin v. Sheppard, 102 S.W.2d 
1036, 129 Tex. 110. 
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limited to the filling of vacancies, as shown infra § 
3, or the designation of a special prosecutor 4 3 and 
his deputies, substitutes, or assistants, as discussed 
infra § 28(l)-§ 28(3). If no other mode of filling 
the office is provided by law, any court having crim¬ 
inal jurisdiction has the power to appoint an attor¬ 
ney to prosecute. 44 It has been held, however, that, 
where the office is created by a constitutional pro¬ 
vision which does not determine whether it is to be 
an elective or an appointive office, no such office ex¬ 
ists in the absence of legislation providing for filling 
it. 4 ® 

Presumption of regularity. The court will pre¬ 
sume that an incumbent of the office of prosecuting 
attorney has been regularly appointed or elected. 46 

§ 3. -To Fill Vacancy 

a. In general 

b. Existence of vacancy 

a. In General 

Ordinarily the legislature has power to provide for 


DISTRICT & PROS. ATTYS. §§ 2-3 

the filling of a vacancy In the office of prosecuting attor¬ 
ney, and an appointment to fill a vacancy is Invalid where 
not authorized by statute. 

Ordinarily the legislature has power to provide 
for the filling of a vacancy in the office of prosecut¬ 
ing attorney, whether such vacancy be of a tempo¬ 
rary or permanent nature, 46 - 50 but may not author¬ 
ize the filling of a vacancy where none actually ex¬ 
ists 47 or in violation of applicable provisions of the 
constitution. 48 Under some provisions the vacancy 
may and should be filled at a regular election 48 - 5 
or at a general election held to fill vacancies. 48 - 10 

An appointment to fill a vacancy in the office of 
prosecuting attorney is invalid where not authorized 
by the statute invoked, 40 or where the attempted 
appointment fails to comply with statutory provi¬ 
sions governing its exercise. 50 Power to appoint a 
district attorney pro tempore, in the absence of the 
regular incumbent, has been held to include the pow¬ 
er to fill a vacancy, 51 and, conversely, power to fill 
vacancies in office has been held to authorize the 
appointment of an attorney to fill a temporary va- 


43. Vt.—In re Snell, 1 A. 566, 58 Vt. 
207. 

18 C.J. p 1298 note 32. 

44. Ky.—Tesh v. Commonwealth, 4 
Dana 522. 

45. Colo.—People v. Lindsley, 86 P. 
352, 37 Colo. 476. 

46. U.S.—U. S. v. Mitchell, C.C.Or., 
136 F. 896. 

46.50 N.D.—State ex rel. Ilvedson v. 
District Court in and for Ward 
County, 291 N.W. 620, 70 N.D. 17. 

47. N.D.—State ex rel. Ilvedson v. 
District Court in and for Ward 
County, supra. 

48. Ga.—Copland v. Wohlwender, 30 
S.E.2d 462, 197 Ga. 782. 

Ill.—People v. Hotz, 158 N.E. 743, 327 
Ill. 433. 

W.Va.—Poling v. Barbour County 
Court, 182 S.E. 778, 116 W.Va. 580. 
Necessity of election 

Where the constitution provides 
that, in case the unexpired term of an 
office exceeds one year, the vacancy 
must be filled by election, a statute 
purporting to authorize the filling of 
an office of the prosecuting attorney 
with an unexpired term in excess of 
one year is beyond the power of the 
legislature and void. 

Ill.—People v. Hotz, 158 N.E. 743, 327 
Ill. 433. 

Elision of invalid provision 

The act creating office of county at¬ 
torney for counties within specified 
population limits was unconstitution¬ 
al in providing that governor should 
appoint the first incumbent, but such 
provision could be elided; and elision 
created a “vacancy” in the office, but 
did not render the entire act invalid. 


Tenn.—Williams v. Mabry, 141 S.W.2d 
481, 176 Tenn. 343. 

48.5 Ky.—Hester v. Robbins, 165 
S.W.2d 817, 292 Ky. 12. 

S.D.—Noel v. Cunningham, 5 N.W.2d 
402, 68 S.D. 606. 

General election. 

(1) Under county charter, unex¬ 
pired term of the office of district at¬ 
torney is to be filled by election at 
the first general election which occurs 
following the vacancy for which elec- 

; tion candidates could qualify under 
any method prescribed by law. 

Cal.—Hedlund v. Davis, 301 P.2d 843, 
47 C.2d 75. 

(2) Failure of the county officers 
to announce that the unexpired term 
of district attorney shall be filled at 
the election of Nov. 6, 1956 could not 
justify as within administrative dis¬ 
cretion the withholding of the office 
of district attorney from the ballot 
at such election or affect the rights of 
qualified persons to circulate and file 
nominating papers pursuant to the 
election code. 

Cal.—Hedlund v. Davis, supra. 

48.10 Ga.—Copland v. Wohlwender, 
30 S.E.2d 462, 197 Ga. 782. 
TTnexpired term held properly filled 
at election after governor's appoint¬ 
ment of another to fill vacancy. 

Ga.—Copland v. Wohlwender, supra, 

49. Ala,—State ex rel. Bland v. St. 

John, 13 So.2d 161, 244 Ala, 269. 

Ga .—Tarver v. Usher, 101 S.E. 118, 
149 Ga. 536. 

No vacancy 

Where prosecutor was, for a three- 
year term, legally appointed by the 
board of choseB freeholders to the 
office of county'counsel, hoard's reso¬ 
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lution purporting to remove prosecu¬ 
tor from office and resolution purport¬ 
ing to appoint another to the office 
were adopted without authority, 
where the resolutions were adopted 
before expiration of prosecutor’s 
term, there was no vacancy in the 
office, and no statute authorized ap¬ 
pointment of more than one person 
to the office. 

N.J.—Gallaher v. Camden County, 29 
A2d 406, 129 N.J.Law 290. 

5a Ala.—State ex rel. Bland v. St. 

John, 13 So.2d 161, 244 Ala. 269. 

Mo.—State ex rel. Rosenthal v. 

Smiley, 263 S.W. 825, 304 Mo. 549. 
Attempt to create new office 
Where the only power of appoint¬ 
ment conferred on a court by statute 
was to appoint a county counselor 
to fill the unexpired term of such 
office, and instead of doing so the 
court essayed to bring into existence 
a new office of county counselor, one 
growing out of a new exercise of 
statutory discretion, and to appoint 
an attorney for a term having dif¬ 
ferent dates of beginning and end¬ 
ing from that of the office already 
created, its appointment was invalid. 
Mo.—State ex rel. Rosenthal v. 

Smiley, supra. 

Attesting appointment 

The appointment of a prosecuting 
attorney by a county board is suffi¬ 
ciently attested by entry on the rec¬ 
ords of the board, where the statute 
does not prescribe the manner in 
which such appointments shall he 
made. 

Neb.—State v. Walker, 46 N.W. 648, 
30 Neb. 501. 

51. Mass.—Commonwealth v. King, 
8 Gray 501. 
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cancy caused by the absence of the prosecuting at¬ 
torney, 52 notwithstanding the constitution makes the 
office of prosecuting attorney an elective one. 53 A 
statute creating the office of prosecuting attorney 
and providing for vacancies therein will prevail over 
general laws as to the manner of filling vacancies 54 
anless the general law is contained in a new con¬ 
stitution. 55 

By whom appointed . Prosecuting attorneys to fill 
vacancies may and should be appointed by an au¬ 
thorized official or body, as by the governor, 56 by 
the court or a judge thereof, 57 or by the county 
board. 58 A justice of the peace has no power in 
the absence of statute to appoint an attorney to 
conduct a criminal prosecution before him. 59 

b. Existence of Vacancy 

A vacancy in the office of prosecuting attorney exists 
when it is destitute of an incumbent; but, where in legal 
contemplation the existing incumbent remains in office 
through holdover or following an unauthorized resignation, 
there is no “vacancy” to be filled. 

The term “vacancy,” as applied to the office of 
prosecuting attorney under constitutional or statu¬ 
tory provisions regulating the filling of vacancies in 
such office, has been defined as “the state of being 
destitute of an incumbent.” 60 Since a prosecuting 
attorney duly appointed or elected holds until his 
successor is qualified, as shown infra § 6, the ex- 


| piration of the term of a prosecuting attorney does 
not produce a vacancy, 61 and, if one duly elected 
or appointed fails to qualify and enter on the du¬ 
ties of the office, or dies or resigns before qualify¬ 
ing, there is no vacancy, but his predecessor holds 
over, 62 except where the predecessor’s term is lim¬ 
ited expressly by the constitution or statute, 63 or 
where it is provided that if the officer fails to qual¬ 
ify on or before the day on which his term begins, his 
office shall be deemed vacant. 63 - 5 The failure or 
reiusal of a reelected county attorney to qualify for 
the new term creates a vacancy in the office for the 
new term. 63 - 10 

Where a duly qualified prosecuting attorney elect 
resigns or dies, although his predecessor’s term has 
not yet expired, the latter cannot hold over, but a 
vacancy is created. 64 It has been held that the 
term “vacancy” covers equally a case where the ap¬ 
pointment or election may be made to fill the office 
for the first time, and where it may be made to fill 
one whose previous incumbent has died, resigned, or 
been removed. 65 An unauthorized resignation does 
not create a vacancy, 66 nor is one created by an in¬ 
definite absence of the incumbent from the coun¬ 
ty. 67 Where on the death of the incumbent the 
county board filled the vacancy by appointment, as 
provided by statute, the failure of the electors at a 
general election thereafter to elect a successor, as 


52. Ind.—Clay County v. McGregor, 
87 N.E. 1, 171 Ind. 634, 117 Ann. 
Cas. 333. 

Miss.—Keithler v. State, 18 Miss. 192. 

53. Miss.—Keithler v. State, supra. 

54. Neb.—State v. Saline County, 83 
N.W. 70, 60 Neb. 275. 

18 C.J. p 1298 note 40. 

55. Wash.—State v. Whitney, 37 P. 
473, 9 Wash. 377. 

56. Fla.—Simonton v. State, 31 So. 
821, 44 Fla. 289. 

18 C.J. p 1298 note 42. 

57. Ala.—Ex parte Diggs, 50 Ala. 78. 
Va.—Burnett v. Brown, 72 S.E.2d 394, 

194 Va. 163. 

18 C.J. p 1298 note 43. 

County court hut not circuit court 
may be authorized by the legislature 
to fill vacancies in the office of prose¬ 
cuting attorney under some constitu¬ 
tional provisions. 

W.Va.—Poling v. Barbour County 
Court, 182 S.E. 778, 116 W.Va. 580. 
United States district attorneys 
In case of a vacancy in the office 
of United States district attorney, 
the district court for the district in 
which the vacancy occurs may ap¬ 
point a person to exercise the duties 
of the office until such vacancy is 
fi lled. Prior provisions of the statute 


authorized filling vacancy by circuit 
justice. 

U.S.—In re Farrow, C.C.Ga., 3 F. 112, 
4 Woods 491. 

18 C.J. p 1298 note 49. 

58. Cal.—People v. Brown, 16 C. 441. 
S.D.—Noel v. Cunningham, 5 N.W.2d 

402, 68 S.D. 606. 

18 C.J. p 1298 note 44. 

Prospective appointment 

Where board of county commission¬ 
ers had appointed county attorney to 
fill vacancy with term to commence 
after Jan. 3, 1955, mere election of one 
new member of board, who took office 
on first Monday in January, 1955, did 
not make board a new board from 
that existing theretofore, and ap¬ 
pointment of another to office of coun¬ 
ty attorney by board, when composed 
of two former members and one new 
member, did not divest first appoin¬ 
tee’s title to office. 

Mont.—State ex rel. Koch v. Lexcen, 
308 P.2d 974, 131 Mont. 161. 

59. Iowa.—Davis v. Linn County, 24 
Iowa 508. 

60. Ga.—Gormley v. Taylor, 44 Ga. 
76, 82. 


61. N.M.—Territory v. Mann, 120 P. 
313, 16 NM. 744. 
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62. Neb.—State v. Swanson, 237 N. 
W. 407, 121 Neb. 459. 

18 C.J. p 1299 note 52. 

63. Ind.—Gosman v. State, 6 N.E. 
349, 106 Ind. 203. 

63.5 Va.—Burnett v. Brown, 72 S.E. 

2d 394, 194 Va. 103. 

63.10 Mont.—State ex rel. Koch v. 
Lexcen, 308 P.2d 974, 131 Mont. 
161. 

64. Kan.—Glass v. Hutchinson, 40 P. 
287, 55 Kan. 162. 

65. Tenn.—Williams v. Mabry, 141 
S.W.2d 481, 176 Tenn. 343—State v. 
Trewhitt, 82 S.W. 480, 113 Tenn. 
561. 

“Becomes vacant” 

Under a constitutional provision 
to the effect that, when any office 
“becomes vacant,” the governor 
shall have power to fill it, the gov¬ 
ernor has power to appoint a dis¬ 
trict or prosecuting attorney to fill 
an existing vacancy in such office, 
even though strictly speaking the 
office did not “become” vacant ow¬ 
ing to the fact that it had never 
been filled. 

Ga.—Gormley v. Taylor, 44 Ga. 76. 

66* Ohio.—State v. Brown, 12 Ohio 
St. 614. 

67. Mo.—Kouns v. Draper, 43 Mo. 
225. 
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they had a right to do under the statute, did not 
create a vacancy. 67 * 5 

Absence on military service . The absence of a 
prosecuting attorney while in military service of the 
United States does not, in the absence of provision 
of statute or constitution to such effect, create a va¬ 
cancy in the office, 68 and the absence of such a 
provision it has been held that there is no authority 
to declare the office of prosecuting attorney va¬ 
cant 6 ^*® and that the commissioner’s court has no 
authority to declare the office vacant in such 
case, 68 - 10 but that the authority to determine and 
declare such question is vested in the district court 
of the county. 68 - 15 

§ 4. Eligibility 

a. In general 

b. Age, sex, and residence 

c. Legal training 

d. Time and determination of eligibility 
a. In General 

The legislature may, within constitutional limitations, 
regulate the qualifications of prosecuting attorneys. 

The qualifications of prosecuting attorneys are 
generally prescribed by the constitutions or statutes 
of the various jurisdictions, and within constitution¬ 
al limitations the legislature has power to fix rea¬ 
sonable qualifications for those who shall hold the 
office of district or prosecuting attorney. 69 If their 
qualifications are prescribed by the constitution, the 
legislature cannot change or add to them. 70 It has 
been held that lack of intellect, learning, or moral 
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courage in a prosecuting attorney does not consti¬ 
tute a disqualification to act officially. 71 The Four¬ 
teenth Amendment to the Constitution of the Unit¬ 
ed States, which disqualifies from holding office any 
executive or judicial officer of any state who, hav¬ 
ing taken an oath to support the Constitution, has 
subsequently engaged in insurrection or rebellion 
against it, applies to county attorneys. 72 

United States attorney . A territory is not em¬ 
powered to prescribe qualifications for federal at¬ 
torneys or the conditions under which they may be 
employed by the federal government. 72 - 5 

b. Age, Sex, and Residence 

A prosecuting attorney should meet constitutional or 
statutory requirements as to age, sex, and residence, al¬ 
though he may be recognized de facto where lacking such 
qualifications. 

Under state constitutions or statutes prescribing a 
minimum age to render one eligible for the office 
of prosecuting attorney, a person below such mini¬ 
mum age may, in a proper case, be recognized as 
a de facto prosecuting attorney, the validity of whose 
acts cannot be questioned collaterally. 73 

Sex . Unless otherwise provided, it is generally 
understood that only electors may hold public office, 
and, therefore, women were not usually eligible as 
prosecuting attorneys in states which had not ex¬ 
tended the right of suffrage to women. 74 

Residence . Residence within the county or dis¬ 
trict is usually necessary to render a person eligible 
to the office of prosecuting attorney, 76 and some¬ 
times residence for a specified length of time is re¬ 
quired. 76 


67.5 S.D.—Noel v. Cunningham, 5 
N.W.2d 402, 68 S.D. 606. 

68. Ala.—State ex rel. Bland v. St. 

John, 13 So.2d 161, 244 Ala. 269. 
Nev.—State ex rel. Blaisdell v. 

Conklin, 151 P.2d 626, 63 Nev. 370. 
N.Y.—Smith v, Dillon, 44 N.Y.S.2d 
719, 267 App.Div. 39. 

Tex.—Hamilton v. King, Civ.App., 
206 S.W. 953. 

Xieave of absence authorized by stat¬ 
ute 

(1) Under statutes providing that 
prosecuting attorneys may be grant¬ 
ed leaves of absence from their 
duties to perform military services in 
the armed forces of the United 
States, such absences on leave do not 
create a vacancy in office. 

Fla.—Advisory Opinion to Governor, 
12 So.2d 879, 152 Fla. 674. 

(2) Statutes authorizing military 
leave have been held constitutional. 
N.Y.—People v. Lester, 48 N.Y.S.2d 

409, 267 APP-Div. 537. 


68.5 N.Y.—People v. Jackson, 48 N. 
Y.S.2d 401. 

68.10 Tex.—Hamilton v. King, Civ. 
App., 206 S.W. 953. 

68.15 Tex.—Hamilton v. King, su¬ 
pra. 

68. Mass.—In re Opinion of Jus¬ 
tices, 135 N.E. 305, 240 Mass. 611. 
TO. S.D.—Howard v. Bums, 85 N. 
W. 920, 14 S.D. 383. 

71. Ind.—State v. Ellis, 112 N.E. 
98, 184 Ind. 307. 

La.—O'Connor v. East Baton Rouge, 
31 La.Ann. 221. 

72. N.C.—Worthy v. Barrett, 63 N. 
C. 199—In re Tate, 63 N.C. 308. 

72.5 U.S.—Swanson v. Willis, D.C. 
Alaska, 114 F.Supp. 434, affirmed, 
C.A., 220 F.2d 440. 

73. S.D.—State v. Phelps, 59 N.W. 
471, 5 S.D. 486. 

Limited application of provision as 
to age 

Constitutional provisions to the 
effect that the qualifications of one 
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to be county attorney shall be the 
same as for a judge of the district 
court, except that he must be over 
twenty-one but need not be over 
twenty-five, simply prescribe the re¬ 
quirements for eligibility of one to 
be county attorney as to age and 
the like, and do not apply to other 
matters such as the holding of oth¬ 
er office covered in a different pro¬ 
vision dealing exclusively with dis¬ 
trict judges. 

Mont.—State v. Jackson, 24 P. 213, 
9 Mont. 508. 

74. Mich.—Attorney General v. Ab¬ 
bott, 80 N.W. 372, 121 Mich. 540, 
47 L.R.A. 92. 

18 C.J. p 1300 note 82. 

75. Minn.—Territory v. Smith, 3 
Minn. 240, 74 Am.D. 749. 

18 C.J. p 1300 note 77. 

76. Ky.—Adams v. Roberts, S3 S. 
W. 1035, 119 Ky. 364, 26 Ky.hu 
127L 



§ 4 DISTRICT & PROS. ATTYS. 

c. Legal Training 

As a general rule, under statutory and constitutional 
provisions, and even in the absence of specific require¬ 
ments of statutes or constitutions, prosecuting attorneys 
must be attorneys at law entitled to practice. 

Under constitutional provisions broadly permit¬ 
ting the legislature to enact all manner of whole¬ 
some and reasonable laws, it is within the legisla¬ 
tive power to enact as a reasonable law the require¬ 
ment that to be a district or prosecuting attorney 
one must be a member of the bar, nor does such a 
statute offend bill of rights requirements that all in¬ 
habitants of the state be afforded equal rights to 
hold office, since any inhabitant may qualify himself 
to become an attorney at law. 77 

Under constitutional or statutory provisions to 
the effect that only attorneys at law or persons 
learned in the law may be district or prosecuting at¬ 
torneys, no others are eligible for such office, 78 and 
even in the absence of a specific constitutional or 
statutory requirement that a prosecuting attorney be 
an attorney at law, it has been held that it is inher¬ 
ent in the duties of the office itself that he be such. 79 

Courts holding the view that by necessary impli¬ 
cation a prosecuting attorney must be an attorney 
at law base their conclusion on the necessar}* import 
of the words “prosecuting attorney,” “state’s attor¬ 
ney,” “district attorney,” etc., and this would appear 
the more logical holding, for it is more reasonable 
to assume that lawmakers using the word “attorney” 
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in the title of the office had in mind an attorney at 
law, one fitted by legal training to discharge the du¬ 
ties of the office, rather than one without knowledge 
of the law. 80 

In other jurisdictions, however, this reasoning is 
regarded as inconclusive, and it is contended that 
any such construction of the words places a limita¬ 
tion on the right and power of the electors to choose 
whom they will to act for them, a limitation not 
fixed by the constitution; and it is accordingly held 
that, unless expressly required by constitution or 
statute, the prosecuting attorney need not be an 
attorney at law. 81 

A requirement that the prosecuting attorney must 
be learned in the law is satisfied by admission to 
practice in the courts of the same or another state, 
provided a license from the latter entitles him to 
admission in his own state. 82 One holding a court 
permit authorizing him to practice until the next bar 
examination is ad interim admitted to practice law 
as a regularly qualified attorney and during such 
period is eligible to be elected to the office of county 
attorney, and, where he subsequently successfully 
passes the next bar examination, he is not disquali¬ 
fied to hold such office. 88 

A person who has been regularly admitted to prac¬ 
tice law is eligible to the office under a statute re¬ 
quiring the prosecuting attorney to have been “reg¬ 
ularly admitted to practice,” notwithstanding a sub- 


Mo.—State on Inf. of McKittrick v. 

Wiley, 160 S.W.2d 677, 349 Mo. 239. 
18 C.J. p 1300 note 78. 

Placed, present domicile 

(1) Constitutional requirement of 
residence for political or voting 
purposes in county for at least two 
years to be eligible for office of 
state’s attorney of such county is one 
of place of fixed, present domicile. 
Md.—Rasin v. Leaverton, 28 A,2d 612, 

181 Md. 91, 143 A.L.R. 1021. 

(2) One dwelling in city for nine 
years uninterruptedly and registering 
as voter and voting therein before 
moving to town in another county 
within two years before election of 
state’s attorney for such county was 
not qualified for such office and 
hence not entitled to have his name 
placed on baUots as candidate there¬ 
for, especially as he must have 
taken oath at time of registering 
that he was resident of such city. 
Md.—Rasin v. Leaverton, supra. 

77. Mass.—In re Opinion of Jus¬ 
tices, 135 N.E. 305, 240 Mass. 611. 

78. Okl.—Brown v. Woods, 39 P. 
473, 2 Okl. 601. 

Pa.—Snyder’s Case, 152 A. 33, 301 
Pa. 276. 76 A.L.R. 666. 

18 C.J p 1299 note 65. 


79. Ill.—People ex rel. Elliott v. 

Benefiel, 91 X.E.2d 427, 405 Ill. 500. 
N.Y.—Application of Sposato, 43 N. 
Y.S.2d 785, ISO Misc. 940—Applica¬ 
tion of Sposato, 43 N.Y.S.2d 426, 
ISO Misc. 933. 

Not attorney in fact 

There are only two classes of at¬ 
torneys; attorneys at law and at¬ 
torneys in fact. In presenting cases 
before the grand jury, drawing in¬ 
dictments, and assisting in the pros¬ 
ecution thereof, which are among 
his prescribed statutory duties, the 
state's attorney does not act as an 
attorney in fact but as an attorney 
at law, and it is, therefore, inherent 
in the nature of his office that he 
should be an attorney at law in or¬ 
der to be eligible. 

Ill.—People v. Munson, 150 N.E. 280, 
319 Ill. 596. 

Prohibition against practice 

The reason of the rule that a per¬ 
son who has not been admitted as 
an attorney cannot practice in a 
court of record applies with equal 
strength to attorneys appearing in 
behalf of the state and to other at¬ 
torneys. 


Ga.—Fallon v. State, 69 S.E. 592, 8 
Ga.App. 476. 

80. Mich.—People v. May, 3 Mich. 
598. 

N.D.—Enge v. Cass, 148 N.W. 607, 
28 N.D. 219. 

Wis.—State v. Russell, 53 N.W. 441, 
83 Wis. 330. 

18 C.J. p 1299 note 67. 

Legislative authority of lay district 
attorney to engage attorney in 
adjoining county 

Legislature's enactment of statute, 
authorizing lay district attorney in 
named county to engage attorney's 
services in adjoining county cannot 
be regarded as approval of layman’s 
eligibility to hold office of district 
attorney generally throughout state. 
N.Y.—Application of Sposato, 43 N. 
Y.S.2d 426, 180 Misc. 933. 

81. Cal.—People v. Dorsey, 32 C. 296. 
18 C.J. p 1299 note 68. 

82. S.D.—Howard v. Burns, 85 N. 
W. 920, 14 S.D. 383. 

18 C.J. p 1299 note 69. 

83. Kan.—Moore v. Wesley, 262 P. 
1035, 125 Kan. 22. 
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sequent change in the law prescribing the qualifica¬ 
tions for admission to the bar. 84 

Under constitutional provisions to the effect tha t 
no person shall be eligible to the office of county 
attorney unless he shall have been a licensed prac¬ 
ticing lawyer two years, one who has been a prac¬ 
ticing lawyer over two years is eligible, even though 
his practice may not have been in court, 85 and de¬ 
spite the fact that he has during such period accept¬ 
ed another office which precludes his practicing in 
court while holding it. 86 

The appointment of an assistant prosecuting at¬ 
torney does not have the effect of removing the dis¬ 
qualification of the prosecuting attorney not licensed 
to practice law. 86 * 5 

United States attorney . Since a territory, as 
shown supra subdivision a of this section is not em¬ 
powered to prescribe qualifications for federal at¬ 
torneys, such an attorney is not disqualified from 
acting in his official capacity in the territory not¬ 
withstanding the contention that he is not author¬ 
ized to practice law in the territory in the absence 
of a certificate of admission. 86 * 10 

Effect of disbarment or suspension. In those ju¬ 
risdictions in which the prosecuting attorney must 
he a duly licensed attorney at law a disbarred at¬ 
torney is not eligible to the office, and the fact that 
such disbarred attorney, elected to the office, might 
perform the duties of the office by deputy does not 
qualify him. 87 If the prosecuting attorney is re¬ 
quired to be a practicing attorney in the state, a 
suspension from practice in any court thereof ren¬ 
ders him ineligible so long as the order of suspen¬ 
sion remains in force, 88 and may effect a forfeiture 
■of his office. 89 
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In those jurisdictions which hold that admission 
to the bar is not necessary to render a person eligi¬ 
ble to the office of prosecuting attorney, it has been 
held that the disbarment of a lawyer holding the of¬ 
fice will not disqualify unless it is named as a cir¬ 
cumstance creating a vacancy. 90 

In discussing the matter of disbarment of a prose¬ 
cuting attorney it has been said that, while the prose¬ 
cutor retains his office, he should not be deprived 
of the right to appear in court as such and repre¬ 
sent the commonwealth even if temporarily sus¬ 
pended for misconduct. 91 

Criminal responsibility for usurpation of office . 
A person elected to the office of prosecuting attor¬ 
ney, to which he was not eligible because not a li¬ 
censed attorney for the required period, and who 
exercised the functions and received the emolu¬ 
ments of the office, was held guilty of the offense of 
usurpation of office. 92 

<L Time and Determination of Eligibility 

According to some authorities eligibility to hold the 
office of prosecuting attorney must exist at the time of 
election or appointment, but according to others, eligibility 
refers to the time of induction into office. 

The question whether eligibility to hold the office 
of district or prosecuting attorney has reference to 
the time of election to the office or to that of induc¬ 
tion into office is the subject of conflicting decisions, 
some statutes being construed to have reference to 
the time of election or appointment, 93 while others 
have been construed to refer to the time of induction 
into office. 94 Under a statute providing that the 
county attorney while in office shall not be eligible 
to or hold any judicial position, the word “eligible” 
means legally qualified to hold office, and does not 


84. Kan.—Hanson v. Grattan, 115 
P. 646, 84 Kan. 843, 34 B.R.A.,N. 
S., 240. 

as. Ky.—Howton v. Morrow, 106 S. 
W.2d 81, 269 Ky. 1. 

■Giving* advice and preparing* instru¬ 
ments 

“Practicing* law” is not confined 
to performing services in actions or 
proceedings in courts of justice, but 
includes giving advice and prepar¬ 
ing wills, contracts, deeds, mort¬ 
gages, and other instruments of le¬ 
gal nature. 

Ky.—Howton v. Morrow, supra. 

86. Ky.—Howton v. Morrow, supra. 

.86.5 Ill.—People ex rel. Elliott v. 
Benefiel, 91 N.E.2d 427, 405 Ill. 
500. 

86.10 TJ.S.—Swanson v. Willis, D.C. 
Alaska, 114 F.Supp. 434, affirmed, 
CJV-, 220 F.2d 440. 


87. S.D.—Danforth v. Egan, 119 N. 
W. 1021, 23 S.D. 43, 139 Am.S.R. 
1030, 20 Ann.Cas. 418. 

18 C.J. p 1300 note 71. 

88. Okl.—Brown v. Woods, 39 P. 
473, 2 Okl. 601. 

88. Ky.—Commonwealth ex rel. 
Buckingham v. Ward, 103 S.W.2d 
117, 267 Ky. 627. 

90. Kan.—Hanson v. Grattan, 115 
P. 646, 84 Kan. 843, 34 B.RJL,N. 
S., 240. 

18 C.J. p 1300 note 74. 

91. Pa.—Snyder’s Case, 152 A. 33, 
301 Pa. 276, 76 A.B.R. 666. 

92. Ky.—Commonwealth v. Adams, 
3 Mete. 6. 

93. Md.—Basin v. Beaverton, 28 A. 
2d 612, 181 Md. 91, 143 A.B.R. 1021. 

Minn.—Territory v. Smith, 3 Min n. 

240, 74 Am.D. 749. 

18 C.J. p 1300 note 86. 
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Time of candidacy or primary elec¬ 
tion 

Under resolution of state central 
committee of political party, pro¬ 
viding that candidates should be eli¬ 
gible under any special Qualifications 
for office prescribed by constitution 
or laws of state, and under constitu¬ 
tional provision that a candidate for 
district attorney must have practiced 
at least three years in state, attorney 
who would not have practiced three 
years within state until Aug. 1, 1954, 
was not Qualified to become candidate 
for office of district attorney at a pri¬ 
mary election to be held July 27, 1954. 
Ba.—Sanders v. Twenty-Eighth Ju¬ 
dicial Dist. Democratic Executive 
Committee, App., 73 So.2d 629. 

94. N.D.—Enge v. Cass, 148 N.W. 

607, 28 N.D. 219. 

18 C.J. p 1300 note 87. 
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mean eligible to be elected or appointed to a judicial 
office. 95 

Determination of eligibility . If an appointee has 
already entered on the duties of his office, neither 
the appointing body nor the court may summarily 
declare the office vacant because of his ineligibility. 
That question can then be determined only on direct 
proceedings in the proper court, 96 and the right of 
an incumbent de facto cannot be attacked collater¬ 
ally. 97 A prosecuting attorney appointed by au¬ 
thority of law becomes a de facto officer after un¬ 
disturbed and unquestioned exercise of the powers 
of the office for a time, although at the time of ap¬ 
pointment he was ineligible. 98 

§ 5. Qualification 

On election or appointment a prosecuting attorney 
should qualify, as by giving bond or taking the official 
oath, before entering on discharge of his duties. 

On election or appointment a prosecuting attor¬ 
ney must qualify as required by law before enter¬ 
ing on the discharge of his duties. 99 One who en¬ 
ters the militaiy service as a commissioned officer 
subsequent to his election as prosecuting attorney 
and prior to the time of commencement of his term 
of office as such attorney has been held not eligible 


to qualify for the office of prosecuting attorney. 99 - 5 

Bond. Within constitutional limitations it is dis¬ 
cretionary with the legislature in creating an office 
of county attorney to require or omit to require the 
bonding of such official. 1 Unless required by law 
it is not necessary that the amount of a prosecuting 
attorney’s bond be fixed for each incumbent. A 
prosecuting attorney elect may give bond in the sum 
last fixed, and it shall be deemed sufficient until a 
larger one is ordered. 2 A substantial compliance 
with statutory formalities relative to approval of 
bonds is sufficient, 3 and the fact that a bond was 
approved by the county auditor instead of by a 
county commissioner, as required by statute, has 
been held not to authorize the commissioners to de¬ 
clare the office vacant, where the incumbent after 
his election had entered on and performed his du¬ 
ties without objection for over a year. 4 

Oath . A person elected to the office of prosecut¬ 
ing attorney is not required to wait until the date 
when his term of office begins before taking the 
oath of office, 4 - 5 but he has the right to delay taking 
the oath until that time. 4 - 10 One acting as prose¬ 
cuting attorney but failing to take the oath of of¬ 
fice is at least a prosecutor de facto. 5 


95- Okl.—State v. Breckinridge, 126 
P. 807. 34 Okl. 640. 

18 C.J. p 1300 note 88. 

96. Colo.—People v. Hallett, 1 Colo. 
352. 

Remedy by quo warranto see Quo 
Warranto $ 8. 

97- Fla.—Corpus JwAb cited in Liv¬ 
ingston v. State, 192 So. 327, 329, 
140 Fla. 749. 

18 C.J. p 1301 notes 90, 91. 

Motto to quash Indictment 

The question cannot be raised by 
motion to quash an indictment. 

Tex.—State v. Gonzales, 26 Tex. 197. 
Win—Lask v. U. S., 1 Finn. 77. 
Reversal of conviction 

Where a person has been regular¬ 
ly elected and is in possession of 
the office, and is recognized by the 
court as a prosecuting attorney and 
allowed to conduct a criminal pros¬ 
ecution, assisted by a regularly ad¬ 
mitted attorney at law, a conviction 
will not be reversed on the ground 
of his disqualification. 

Kan.—State v. Smith, 81 P. 784, 50 
Kjm- 69. 

18 CLT. p 1301 note 94. 

96. U.S.—TJ. S. v. Mitchell, aC,Or., 
136 F. 896. 

set Or.—State ▼. Colvig, 13 P. 639, 
15 Or. 57. 

tts# fear qualification. 

CD Under statute relating to elec¬ 
tion# where candidate for state's at¬ 


torney was elected for a full term, 
if the office of state’s attorney was 
not vacant at the time of the election 
or had not become vacant after elec¬ 
tion, candidate was not required to 
qualify until the first Monday in 
January next succeeding the elec¬ 
tion. 

S.D.—Noel v. Cunningham, 5 N.W.2d 
402, 68 S.D. 606. 

(2) Where on deat^i of incumbent 
state’s attorney, county commission¬ 
ers filled vacancy with a temporary 
appointment, and failure of electors 
at general election to elect a suc¬ 
cessor did not create a vacancy en¬ 
titling person elected for full term 
to qualify for the unexpired term, 
candidate elected for full term who 
did not qualify immediately after 
election to fill the alleged vacancy 
did not thereby abandon the office. 
S.D.—Noel v. Cunningham, supra. 

99.5 Ohio.—State ex rel. Welty v. 
Outland, 77 N.E.2d 245, 149 Ohio St. 
13. 

1. Fla.—State ex rel. Lewis v. Gar¬ 
rett, 178 So. 309, 130 Fla. 413. 
Option of legislature 
Under a constitutional provision to 
the effect that no commission shall 
issue to a county officer until he shall 
have filed a good and sufficient bond 
on such conditions as the legislature j 
shall by law prescribe, it has been! 
held that the requirement of a bond j 
is not mandatory but is committed to | 
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legislative discretion, so that an act 
creating an office of county attorney 
and omitting requirement of a bond 
for him is valid. 

Fla.—State ex rel. Lewis v. Garrett, 
supra. 

2. Kan.—Glass v. Hutchinson, 40 P. 
287, 55 Kan. 162. 

3. Okl.—Braught v. State, 179 P. 
769, 17 Okl.Cr. 1. 

Omission, of county clerk’s signature 
Where a county attorney delivers a 
solvent bond to county clerk in 
amount and conditioned as required 
by law, which is approved by board 
of county commissioners, and is 
found in files of county clerk in¬ 
dorsed “Approved” by some one else 
connected with his office, but lacking 
the signature of the county clerk, 
there is a sufficient compliance with 
the statute, and it is a binding obliga¬ 
tion. for faithful performance of du¬ 
ties of such office. 

Okl.—Braught v. State, supra. 

4. S.D.—Howard v. Burns, 85 N.W. 
920, 14 S.D. 383. 

4^5 Ala.—State ex rel. Bland v. St. 
John, 13 So.2d 161, 244 Ala. 269. 

4.10 Ala.—State ex rel. Bland v. St. 
John, 13 So.2d 161, 244 Ala. 269. 

5. Cal.—People v. Kempley, 271 P. 
478, 205 C. 441. 

Neb.—Gregg v. State, 201 N.W, 338* 
112 Neb. 732. 
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Certificate of election. Failure to file a certificate 
of election, properly indorsed and within the time 
required, will not work a forfeiture of the office, but 
the person elected cannot enter on the duties of the 
office until he has complied with the law in that re¬ 
spect. 6 

Refusal of court to allow qualification. The ac¬ 
tion of a court in denying leave to a person duly 
appointed, to take the oath of office and enter on 
the duties thereof, is judicial in its nature, and sub¬ 
ject to review by the appellate court. 7 

§ 6. Tenure 

a. In general 

b. Abridgment or extension of term 
a. In General 

The term of office of a prosecuting attorney is deter¬ 
mined by applicable provisions of law. 

The term of office of a district or prosecuting at¬ 
torney is determined by applicable provisions of 
law, 8 and ordinarily not by the date of issuance of 
the commission, 9 although the date of the first elec¬ 
tion or appointment to the office may be the start¬ 
ing date for computation of tenures of designated 
periods, 10 as where the statute prescribes only the 
length of the term of office created and contains no 
provision as to when it shall commence or end. 11 
Constitutional provisions relating to the tenure of 
county and municipal officers have no application 
to a commonwealth’s attorney who is a state offi¬ 
cer. 11 * 5 
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Holding over\ In the absence of any provision of 
law to the contrary, a prosecuting attorney holds 
office until the expiration of his term as fixed by 
law and until his successor is elected or appointed 
and has qualified; 12 although an attorney who be¬ 
comes counsel for a governmental body without du¬ 
ties involving some exercise of sovereign power 
may be classified as a public “employee” rather than 
as a public “officer,” and as such employee his status 
is contractual and he does not hold over. 13 

Appointment to fill vacancy . The term of one ap¬ 
pointed to fill a vacancy lasts until expiration of the 
unexpired portion of the term of the previous in¬ 
cumbent, 14 or until qualification of his successor, 15 
or, under some statutes, until the next general elec¬ 
tion, 15 * 5 or until the next general election at which 
the vacancy can be filled and until a successor is 
elected and qualified. 15 * 10 

b. Abridgment or Extension of Term 

Although the term may be shortened or lengthened by 
constitutional amendment, the legislature may not abridge 
or extend the term of office of a prosecuting attorney in 
violation of constitutional provisions; but within the limi¬ 
tations so imposed such matters are addressed to legis¬ 
lative discretion. 

Although the term of office may be shortened or 
lengthened by constitutional amendment at any time 
the people choose to express their will in the man¬ 
ner provided by the constitution, 15 * 50 if the office 
is created and the term fixed by the constitution, 
the legislature cannot abridge the term thereof, 16 
as by providing for a new election before the ex- 


6. Or.—State v. Colvig, 13 P. 639, 
15 Or. 57. 

7. Ky.—Bruce v. Fox, 1 Dana 447. 

8. Fla.—In re Advisory Opinion to 
Governor, 188 So. 218, 137 Fla. 298. 

N.Y.—Dunkel v. Rogers, 108 N.Y.S. 
2d 32, 279 App.Div. 44, reargument 
and appeal denied 109 N.Y.S.2d 355, 
279 App.Div. 811. 

Scheiner v. Doe, 31 N.Y.S.2d 35, 
177 Misc. 463, affirmed 30 N.Y.S.2d 
856, 262 App.Div. 1036, affirmed 
Scheiner v. Cohen, 37 N.E.2d 451, 
286 N.Y. 712. 

18 C.J. p 1301 note 3. 

9. Fla.—In re Advisory Opinion to 
Governor, 188 So. 218, 137 Fla. 298. 

10. Fla.—In re Advisory Opinion to 
Governor, 80 So. 519, 76 Fla. 649. 

11. Mo.—State ex rel. Rosenthal v. 
Smiley, 263 S.W. 825, 304 Mo. 549. 

11.5 Ky.—Miller v. Robertson, 208 
S.W.2d 977, 306 Ky. 653. 

District or prosecuting attorneys as 
state or county officers see supra 
I l e. 


12. Neb.—State v. Swanson, 237 N. 
W. 407, 121 Neb. 459. 

18 C.J. p 1301 note 4. 

13. N.Y.—People ex reL Dawson v. 
Knox, 247 N.Y.S. 731, 231 App.Div. 
490, affirmed 196 N.E. 582, 267 N.Y. 
565. 

14. Ala.—State ex rel. Bland v. St 
John, 13 So.2d 161, 244 Ala. 269. 

Fla.—In re Advisory Opinion to Gov¬ 
ernor, 188 So. 218, 137 Fla. 298. 

18 C.J. p 1302 notes 21, 23, 24. 

15. Cal.—Rupley v. Winkler, 304 P. 
2d 867, 147 C.A.2d 168. 

Neb.—State v, Rankin, 49 N.W. 1121, 
33 Neb. 266. 

18 C.J. P 1302 note 21. 

15 J> Cat—Hedlund v. Davis, 301 P. 
2d 843, 47 C.2d 75. 

15.10 S.D.—Noel v. Cunningham, 5 
N.W.2d 402, 68 S.D. 606. 
Appointment for time necessary to 
fill vacancy at general election 
(1) Under constitutional and stat¬ 
utory provisions, appointment by gov¬ 
ernor to fill vacancy in office of solid- 
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tor general of judicial circuit is only 
for time necessary to fill office until 
people can legally elect solicitor gen¬ 
eral. 

Ga.—Copland v. Wohlwender, 30 S.E. 
2d 462, 197 Ga, 782. 

(2) Thus under constitutional pro¬ 
vision that vacancy in office shall be 
filled by appointment of governor un¬ 
til first day of January after general 
election held next after expiration of 
thirty days from time vacancy oc¬ 
curs, at which election a successor 
for unexpired term shall be elected, 
one appointed by governor on Nov. 
23, 1942, to fill vacancy in such aa 
office, to which another was elected, 
at general election on Aug. 3, 1943, 
held office only until Jan. 1, 1944, al¬ 
though his commission stated that it 
expired on Jan. 1, 1945. 

Ga.—Copland v. Wohlwender, supra. 

15AO Utah.—Snow V. Keddington, 
195 P.2d 234, 113 Utah 325. 

X6L Ohio.—State v. Beal, 54 NJ2. 84, 
60 Ohio St 208. 

18 CJT. p 1301 note 7. 
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piration thereof, 17 changing the name of the crim¬ 
inal court of the circuit, 18 assigning the duties of 
the prosecuting attorney to the attorney of another 
district, 19 redividing one judicial circuit into two, 20 
or by changing or abolishing judicial circuits. 21 In 
the latter case those holding office in the original 
circuits become attorneys for the new circuits in 
which they reside for the remainder of the original 
term. 22 

Notwithstanding the constitutional requirement 
that the prosecuting attorney must be a resident of 
the district in which he is elected, his term of office 
being fixed by the constitution, the legislature can¬ 
not abridge it by transferring the county of his resi¬ 
dence to another district. 23 Even when the consti¬ 
tution confers on the legislature power to abolish the 
office, it cannot abolish the tenure of any rightful 
incumbent; 24 nor will a constitutional amendment 
creating the office of prosecuting attorne}-, but not 
abolishing the tenure of district attorneys then in 
office, take effect until the close of the term for 
which the latter were elected. 25 

Within constitutional limitations, however, the leg¬ 
islature may curtail the term of office of a prosecut¬ 
ing attorney, without necessity of impeachment, ad¬ 
dress out of office, or suit for removal, as by abol¬ 
ishment of the judicial district which he serves. 26 


When authorized by a constitutional provision, the 
legislature may extend the term of office of incum¬ 
bent prosecuting attorneys. 26 * 6 If the office is cre¬ 
ated by the legislature, the same body may either 
abolish the office, or extend or abridge the term, in 
the absence of constitutional prohibition; but the 
legislature may not extend the term of a prosecuting 
attorney in such a manner as to deprive the people 
of their constitutional right to fill by election any 
office created by the legislature. 27 The term of of¬ 
fice, being fixed by law, cannot be extended by the 
governor’s commission for a longer period. 28 

§ 7(1). Removal or Suspension 

A prosecuting attorney whose term of office is fixed 
by law may not be removed therefrom, nor may the of¬ 
fice be declared vacant, other than as provided in con¬ 
stitutional or statutory provisions. 

A prosecuting attorney whose term of office is 
fixed by law may not be removed therefrom, nor 
may the office be declared vacant, other than as pro¬ 
vided in constitutional or statutory provisions. 28 * 50 
In the absence of a statute he cannot be removed 
at the pleasure of the executive; 29 but if no term 
of office is fixed by law the appointing body may 
remove prosecuting attorneys and appoint others in 
their stead without assigning any reason therefor. 30 


17. Ind.—Bark well v. State, 4 Ind. 
179. 

18. Ind.—Elam v. State, 75 Ind. 518. 
18 C.J. p 1301 note 9. 

19. Miss.—!Fant v. Gibbs, 54 Miss. 
396. 

20. Ind.—State v. Johnston, 101 Ind. 
223. 

18 C.J. p 1301 note 11. 

21. Ind.—State ex rel. Wadsworth v. 
Wright, 5 N.E.2d 504, 211 Ind. 41. 

18 C.J. p 1301 note 12. 

22. Ind.—Moser v. Long, 64 Ind. 189 
—State v. Tucker, 46 Ind. 355. 

23. Ky.—Adams v. Roberts, 83 S.W. 
1035, 119 Ky. 364, 26 Ky.L. 1271. 

24. Ky.—Adams v. Roberts, supra. 

25. Idaho.—Hays v. Hays, 47 P. 732, 
5 Idaho 154. 

28. La.—State ex rel. Garland v. 

Guillory, 166 So. 94, 184 La. 329. 
Immediate “legislation out of office” 
If judicial district is abolished by 
legislature in rearrangement of judi¬ 
cial districts, district attorney is leg¬ 
islated out of office the moment act 
takes effect. 

Ida.—State ex rel. Garland v. Guillory, 
supra. 

Validity of act upheld 

Act rearranging judicial districts 
was held not unconstitutional as at¬ 


tempting to remove district attorney 
from office to which he was elected by 
simple act of legislature and without 
cause in violation of constitution. 

La.—State ex rel. Garland v. Guillory, 
supra. 

28.5 Utah.—Snow v. Keddington, 195 
P.2d 234, 113 Utah 325. 
Constitutional amendment adopted at 
time of election of prosecuting 
attorney 

Where constitutional amendment 
extending terms of county attorneys 
from two to four years was adopted 
in November 1946, to be effective Jan. 
1, 1947, the 1947 statute providing 
that county attorneys should be elect¬ 
ed every four years beginning in 1950 
and that incumbents should hold office 
until 1950 was valid and operated to 
extend term of county attorney elect¬ 
ed in 1946. 

Utah.—Snow v, Keddington, supra. 

27. Tenn.—State v. Trewhitt, 82 S.W. 
480, 113 Tenn. 561. 

18 C.J. p 1302 note 18. 

28. Ind.—Hench v. State, 72 Ind. 297. 
18 C.J. p 1302 note 19. 

28.50 N.Y.—People v. Jackson, 48 N. 
Y.S.2d 401. 

Termination of salary 
Board of county commissioners has 
no power to terminate the salary of 

fAA 


the official during his elected term 
and thus vacate the office. 

Utah.—Murphy v. Grand County, 268 
P.2d 677, 1 Utah 2d 412. 

Statute held inapplicable 
Where, at time of enactment of 
statute providing that any county, 
precinct, district, city, town, or vil¬ 
lage officer elected by the people may 
be removed from office on grounds 
specified therein and according to pro¬ 
visions thereof, district attorney was 
an officer appointed by governor by 
and with consent of legislature, stat¬ 
ute was not intended to embrace dis¬ 
trict attorney within its purview, and 
such officer was not amenable to re¬ 
moval provisions thereof, although 
subsequent to the enactment of the 
statute the constitution provided for 
the election of district attorneys. 
N.M.—State ex rel. Prince v. Rogers, 
262 P.2d 779, 57 N.M. 686. 

29. N.M.—Territory v. Mann, 114 P. 
362, 16 N.M. 211. 

18 C.J. p 1302 note 26. 

Couuty counsel whose term is fixed 
by law cannot be removed by the 
county board in the absence of a 
statute authorizing such removal. 

N.J.—Gallaher v. Camden County, 29 
A.2d 406, 129 N.J.Law 290. 

30. Va.—Ex parte Bouldin, 6 Leigh 
639, 33 Va. 639. 
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The power of a court to remove its attorney for 
the state has been recognized, 31 and statutes provid¬ 
ing for removal by the court have been held valid 
as against contentions that they violated provisions 
of the Bill of Rights guaranteeing freedom of elec¬ 
tions and the right to be elected for public employ¬ 
ment^ or enjoyment of life, liberty, and property 
according to standing laws. 33 

United States district attorney. The president of 
the United States has the power to remove a United 
States district attorney, who had been duly appoint¬ 
ed, when such removal occurs within the period of 
four years from the date of his appointment, and to 
appoint a successor to that officer by and with the 
advice and consent of the senate, notwithstanding a 
statutory requirement that district attorneys shall 
be appointed for a term of four years, such words 
being construed as words of limitation, not of 
grant. 34 It may be doubtful whether a coordinate 
branch of the government would have authority to 
limit that particular power of the president, 34 * 6 but 
in any event, appointment and confirmation by the 
senate of a successor nominated by the president is 
sufficient ratification of the order of removal. 36 The 
power to remove naturally includes the lesser power 
to place one on temporary leave without pay as in¬ 
cidental to the power to appoint and dismiss. 36 * 6 


§ 7(2). -Grounds 

A prosecuting attorney may be removed only for 
grounds specified by law. 

A prosecuting attorney may be removed for 
grounds specified by law and not otherwise. 36 If 
the constitution contains no provision therefor, the 
legislature may determine what shall be causes for 
removal, 37 but where such causes are specified in 
the constitution, ordinarily they are deemed exclu¬ 
sive and the legislature has no power to change or 
add thereto. 33 

Statutes placing the power to remove prosecuting 
attorneys in the courts by necessary implication re¬ 
quire that the cause for removal must be one cog¬ 
nizable by the courts in the exercise of judicial at¬ 
tributes, 39 and exclude political, social, personal, ra¬ 
cial, and other considerations, so that the sole sub¬ 
ject of inquiry is the public welfare, which, however, 
may be affected by the moral, intellectual, and pro¬ 
fessional character and conduct of the prosecutor in 
question, and such character and conduct need not 
be confined to his administration of the office nor 
to the period of his official service. 40 

The reelection of a prosecuting attorney does not 
preclude his removal for acts committed during his 
prior term of office. 41 

Suspension. Conditions may arise requiring that 
the prosecuting attorney be superseded generally in 


31. Ky.—Mills v. Pulaski, Cir.Ct., 
Hard. 139. 

12 C.J. p 1302 note 28. 

Validity of statute authorizing re¬ 
moval by court 

Under Const. Am ends. 8 and 19, 
and Gen.L.. c 12 §§ 13, 27, 28, rela¬ 
tive to the election duties, etc., of 
district attorneys, Gen.L. c 211 § 
4, authorizing the justices of the 
supreme judicial court to remove dis¬ 
trict attorneys, does not violate Const, 
pt 2 c 1 § 3 art 6, and part 2 c 1 § 2 
art 8, providing for impeachments by 
the house of representatives and for 
trial by the senate of all impeach¬ 
ments against any “officer . 
of the commonwealth.” 

Mass.—Attorney General v. Tufts, 131 
N.B. 573, 239 Mass. 458, 17 A.L.R. 
274. 

32. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

33. Mass.—Attorney General v. Pel¬ 
letier, supra. 

Nature of office 

In connection with contentions as 
to the validity of statuses provid¬ 
ing for removal, it has bean held that 
the office of district attorney is not 
an immunity, or liberty, or property, 
or estate within Bill of Bights art 12, 
providing that no subject shall be de¬ 


prived of his property, immunities, 
or privileges, or of his life, liberty, or 
estate, but by the judgment of his 
peers, or the law of the land, but is 
purely a public trust, to be adminis¬ 
tered solely for the interest of all 
the people, and that the election of a 
person as district attorney and his 
acceptance of the office constitutes 
no contract, and the relation thereby 
established is not contractual, but 
arises out of the statute providing 
for his election. 

Mass.—Attorney General v. Pelletier, 
supra. 

34. U.S.—Parsons v. U. S., Ct-Cl., 17 
S.Ct. 880, 167 U.S. 324, 42 LuEd. 185. 

34.5 U.S.—Carey v. U. S., 132 F.Supp. 
218, 132 CLCt, 397. 

35. U.S.—Parsons v. U. S., 30 Ct.CZ. 
222, affirmed 17 S.Ct. 880, 167 U.S. 
324, 42 L.EcL 185. 

35.5 U.S.—Carey v. U. S., 132 P.Supp. 
218, 132 Ct.CL 397. 

36. Ind.—State v. Ellis, 112 N.E. 98, 
184 Ind. 307. 

18 C.J. p 1302 note 32. 

37. Ala.—Ex parte Wiley, 54 Ala- 
226. 

38. N.D.—State ex reL Ilvedson v. 
District Court in and for Ward 
County, 291 N.W. 620, 70 N.D. 17. 

18 C.J. p 1302 note 34. 


39. Mass.—Attorney General v. Pel¬ 
letier, 134 ISLE. 407, 240 Mass. 264 
—Attorney General v. Tufts, 132 
N.E. 322, 239 Mass. 458, 17 A.LS. 
274. 

40. Mass.—Attorney General v. 
Tufts, supra. 

Blunted moral character 
When the character of the dis¬ 
trict attorney is bad, his sense of 
moral fitness blunted, or in other 
respects his behavior is offensive to 
the right-minded, so that public con¬ 
fidence in the purity and impartiality 
of his official work is justly shaken, 
there is sufficient ground for his re¬ 
moval, under Gen.Lt. c 211 § 4. 

Mass.—Attorney General v. Tufts, su¬ 
pra. 

41. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264 
—Attorney General v. Tufts, 131 
N.E. 573, 239 Mass. 458, 17 A.D.R. 
274. 

Moral obliquity 

Reflection of & district attorney 
does not in itself prevent his re¬ 
moval for acts committed during his 
first term of office, especially where 
they involve moral obliquity and posi¬ 
tive crime of great magnitude com¬ 
mitted in connection with his office. 
Mass.—Attorney General v. Tufts, su¬ 
pra. 
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the performance of the duties of his office during a 
designated period of time without removal, as pend¬ 
ing investigation of charges, 42 or during a leave of 
absence for military service, 42 - 5 and a prosecutor 
may be suspended during one term for a continuing 
neglect of a duty which he should have performed 
during a preceding term. 45 

§ 7(3).-Particular Grounds 

Although mere misconduct while In office, not const!- 
tuting official misconduct, has been held not sufficient 
ground for removal of a prosecuting attorney, there is 
authority holding that such attorney may be removed or 
suspended for incompetence, habitual intoxication, gross 
Immorality, and official misconduct. 

It has been held that mere misconduct while in 
office, not constituting official misconduct, is not suffi¬ 
cient ground for removal of a prosecuting attor¬ 
ney, 44 and that in order to warrant removal from 
office, the act of malfeasance must have a direct 
relation to, and be connected with, the performance 
of official duties, and the conduct charged must be 
something that the officer did in his official capaci¬ 


ty. 44 - 5 On the other hand, it has also been held 
that the grounds for removal are not restricted to 
official misconduct and that conduct of a prosecut¬ 
ing attorney wholly outside his judicial duties may 
reveal defects in his character rendering him unfit 
and subject to removal. 45 He may be removed from 
office for incompetency, 46 habitual drunkenness, 47 or 
gross immorality; 48 but ignorance of the law on his 
part is not a cause for removal; 49 and neither is 
absence on military service. 49 - 5 

Suspension of a prosecuting attorney as a member 
of the bar for a designated period has been held not 
ground for his removal from the office of prosecut¬ 
ing attorney. 50 Where a prosecuting attorney has 
been convicted of a felony, his office is vacated from 
the date of the sentence. 51 A statute providing for 
suspension while under indictment is not applicable 
to indictments for an offense committed before the 
act. 52 A mere indictment for a criminal offense does 
not of itself, it seems, warrant removal. 63 

Official misconduct . A prosecuting attorney may 
be suspended 54 or removed 55 from office for official 


422. Pa.—Commonwealth v. Ryan, 18 S 
A. 764, 126 Pa.Super. 306. 
Reprimand suspension from prac¬ 
tice 

(1) Failure of state’s attorney to 
take action at September term in 
case against prisoner committed to 
jail in May was held to subject him 
to reprimand but to no further pun¬ 
ishment, where attorney for prisoner 
assumed some of responsibility for 
not having case disposed of at Sep¬ 
tember term. 

Vt.—In re Wakefield, 177 A. 310, 107 
Vt. 180. 

<2) State's attorney's appearance 
for licensee in proceeding to revoke 
liquor license, after being informed 
by inspector that there was a case 
against licensee which would be re¬ 
ported to him for prosecution, his 
failure to withdraw after chairman 
of liquor control board pointed out 
his anomalous position, his insolent 
attitude toward liquor administrator, 
and his failure to prosecute and in¬ 
vestigate licensee, as required by 
law, was held to require his suspen¬ 
sion from office of attorney at law 
and of solicitor in chancery for three 
months. 

Vt.—In re Wakefield, supra. 

42L5 Nev.—State ex reL Blaisdell v. 
Conklin, 161 P.2d 626, 62 Nev. 370. 

43. Fla.—State ex reL Hardee v. 

Allen, 172 So. 222,126 Fla. 878. 
flasyemston. authorized 

Solicitor of criminal court of rec¬ 
ced for Hillsborough county who was 
first appointed April 1, 1934, pending 
na s paoBton . of incumbent, and who 
was again appointed on June 1, 1936, 


after senate agreed to such suspen¬ 
sion, could be suspended by governor 
for neglect of duty occurring during 
year 1934 from April 1 to end thereof, 
and during year 1935, as against con¬ 
tention that such neglect of duty oc¬ 
curred prior to date of beginning of 
term during which solicitor was sus¬ 
pended, where term of such office be¬ 
gan April 11, 1933, and extended to 
April 11, 1937. 

Fla.—State ex rel. Hardee v. Allen, 
supra. 

44. Ohio.—Graham v. Stein, 18 Ohio 
Cir.Ct. 770, 4 Ohio Cir.Dec. 140. 

Tex.—Trigg v. State, 49 Tex. 645. 

44.5 Nev.—Jones v. Eighth Judicial 
Dist. Court of State, 219 P.2d 1055, 
67 Nev. 404. 

45. Mass.—Attorney General v. 
Tufts, 131 N.E. 573, 239 Mass. 458, 

j 17 A.L.R. 274. 

46. Minn.—State v. Eberhart, 133 N. 
W. 857, 116 Minn. 313, 39 L.R.A., j 
N.S., 788, Ann.Cas.l913B 785. 

18 C.J. p 1303 note 47. 

47. Tex.—Trigg v. State, 49 Tex. 645. 

4& W.Va.—Moore v. Strickling, 33 
SJE3. 274, 46 W.Va. 515, 50 L.R.A. 
279. 

18 C.J. p 1303 note 49. 

49. Minn.—State v. Eberhart, 133 
N.W. 857, 116 Minn. 313, 39 L.RA, 
N.S., 788, Ann.Cas.l913B 785. 

49.5 N.Y.—People v. Jackson, 48 N.Y. 
S.2d 401. 

50. Mo.—State ex rel. McAllister v. 
Sanderson, 217 S.W. 60, 280 Mo. 258. 

Suspension or disbarment of attor¬ 
ney for misconduct as district or 


prosecuting attorney see Attorney 
and Client § 23 g. 

51. Ala.—Ex parte Diggs, 52 Ala. 
381. 

52. Ala.—Ex parte Diggs, supra. 

53. Minn.—State v. Eberhart, 133 N. 
W. 857, 116 Minn. 313, 39 L.R.A., 
N.S., 788, Ann.Cas.l913B 785. 

54. Fla.—State ex rel. Hardee v. Al¬ 
len, 172 So. 222, 126 Fla. 878. 

Misstatement respecting decision 
Suspension may be imposed on & 
prosecuting attorney for misconduct 
in making a misstatement as to a 
decision of the supreme court. 

Nev.—In re Maestretti, 93 P. 1004, 30 
Nev. 187. 

55. Hawaii.—In re Bevins, 28 Ha¬ 
waii 733. 

Kan.—State v. Baird, 231 P. 1021, 
117 Kan. 549. 

Mo.—State, on Inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

N.C.—Hyatt v. Hamme, 104 S.E. 174, 
180 N.C. 684. 

18 C.J. p 1302 note 36. 

Failure to call corroborating wit¬ 
nesses 

Where a prisoner was the only 
witness testifying before the grand 
jury in support of his charge that 
he had been promised release on 
parole in consideration of the pay¬ 
ment of money, district attorney was 
guilty of misconduct in failing to 
call corroborating witnesses, or to 
state fully and fairly to the grand 
jury the substance of the statements 
given to him by one of such wit- 
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misconduct or neglect of duty, as where he improp¬ 
erly neglects or refuses to institute or conduct crim¬ 
inal investigations or prosecutions, 58 or conducts 
them with manifest lack of zeal and efficiency, 57 
and it is no excuse for such nonfeasance that public 


sentiment was adverse to the enforcement of the 
law, 58 or that necessary evidence had been im¬ 
pounded, where the prosecutor made no effort to se¬ 
cure it; 59 nor will the courts accept any other ex¬ 
cuses of a specious character for nonfeasance. 80 


nesses, and by another witness un¬ 
able to attend on account of illness. 
Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 A.L. 
R. 274. 

“Smothering” prosecution 
Where facts of which a district 
attorney had knowledge and ample 
evidence showed a violation of G en. 
L. c 266 § 91, forbidding the mak¬ 
ing of untrue, deceptive, or mislead¬ 
ing statements in advertisements de¬ 
signed to promote the sale of securi¬ 
ties, it was a willful and unlawful 
abuse of the authority of his office 
for him to smother the prosecution 
of such crime after, and because 
of, the payment to an attorney with 
whom he had intimate relations of 
an amount largely in excess of the 
fair value of any professional serv¬ 
ices rendered, whether or not he re¬ 
ceived any part of the money. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Willful misconduct 

District attorney was guilty of 
willful misconduct in the perform¬ 
ance of his duties in connection with 
an orgy of drink and lust at a house 
of ill fame, where he acted toward 
counsel for participants, men of con¬ 
siderable wealth, as though a prose¬ 
cution would be instituted, but failed 
to make any adequate investigation, 
and allowed the matter to drop after 
the participants had settled claims on 
behalf of women debauched, and 
where he failed to use proper efforts 
for the conviction and sentence of the 
keeper of the place. 

Mass.—Attorney General v. Tufts, 132 
N.E. 322, 239 Mass. 458, 17 AZ..R. 
274. 

56. Mo.—State on Inf. of McKittrick 
v. Graves, 144 S.W.2d 91, 346 Mo. 
990—State, on Inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

Or.—State v. Langley, 323 P.2d 301. 
18 C.J. p 1302 note 37. 

Failure to act on indictments 

It is the ordinary duty of a dis¬ 
trict attorney, when an indictment 
has been found to cause every rea¬ 
sonable effort to be made to have 
defendant appear before the court, 
voluntarily or through arrest, or, 
if he feels that no arrest should be 
made, despite the indictment, to en¬ 
ter a nolle prosequi, and it was ir¬ 
regular and unwarranted for a dis¬ 
trict attorney to keep indictments 
secret, without arraignment or nolle 
prosequi. 

Mass.—Attorney General v. Tufts, 


132 N.E. 322, 239 Mass. 458, 17 A.L. 
R. 274. 

Refusal to issue capias 
Where the officer, asking a district 
attorney for a capias for the arrest 
of a person defaulting after appeal¬ 
ing from convictions for keeping a 
house of ill fame and violating the 
liquor law, believed that he would 
be able to find her, the refusal of 
the district attorney to issue a ca¬ 
pias was a neglect of duty, although 
her whereabouts were unknown. 

Mass.—Attorney General v. Tufts, su¬ 
pra. 

Unreasonable delay in. arrest aad 
trial cf one accused of automobile 
theft 

Mass.—Attorney General v. Tufts, su¬ 
pra. 

57. Mo.—State, on Inf. McKittrick. 

v. Wymore, 132 S.W.2d 979, 345 Mo.! 
169. i 

I Entering nolle prosequi despite ad¬ 
equate evidence 

A district attorney was guilty of 
misconduct in allowing a police cap¬ 
tain to use his own judgment as to 
arresting a man and woman found! 
under circumstances indicating the! 
commission of the crime of adultery, 1 
or the person keeping the place where 1 
they were found, in not having them ! 
arrested and heard in the local court, 
and adequate security given for their 
appearance, and in entering a nolle 
prosequi after indictment had been 
obtained, although the evidence was 
sufficient to warrant a conviction. 
Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 A.L. 
R. 274. 

58. Kan.—State v. Foster, 3 P. 534, 
32 Kan. 14, 765, affirmed 5 S.Ct. 8, 
112 U.S. 201, 28 LuEd. 629. 

N.D. —In re Voss, 90 N.W. 15, 11 N.D. 
540. 

Prejudice of potential jurors 

Prosecuting attorney could not jus¬ 
tify his refusal to investigate irregu- j 
larities in connection with election 
of federal and state officers on ground 
that citizens of community were so 
prejudiced against such prosecutions i 
that they could not be fair jurors. ! 
Mo.—State on Inf. of McKittrick v.! 
Graves, 144 S.W.2d 91, 346 Mo. 990.! 

59. Mo,—State on Inf. of McKittrick 
v. Graves, supra. 

Ballots 

The fact that ballots which the 
prosecuting attorney would have 
used in connection with investigation 
and prosecution of election frauds 
had been impounded by the federal 
court furnished no excuse for his 

637 


failure to act where he had made no 
effort to secure examination or pro¬ 
duction of such ballots. 

Mo.—State on Inf. of McKittrick ▼. 
Graves, supra. 

60. Mo.—State on Inf. of McKittrick 
v. Graves, supra. 

"DouhZe prosecution” not shown 
Prosecuting attorney could not ex¬ 
cuse his failure to investigate elec¬ 
tion irregularities in connection with 
election of both federal and state 
officers on ground that persons guilty 
of election violations had been once 
prosecuted in federal court and a 
double prosecution would be inequita¬ 
ble, where it was not certain that all 
of persons guilty of election viola¬ 
tions were vulnerable to federal pros¬ 
ecution. 

Mo.—State on Inf- of McKittrick v. 
Graves, supra. 

Inadmissibility of some of the ewi- 

Even if ballots cast at 1936 elec¬ 
tion would be legally nonexistent aft¬ 
er November, 1937, so as not to be 
admissible in a criminal prosecution 
for violations of election laws, such 
fact did not justify prosecuting at¬ 
torney's refusal to investigate alleged 
irregularities in connection with 1936 
election, since other evidence could 
have been obtained. 

Mo.—State on Inf. of McKittrick v. 
Graves, supra. 

Boss of confidence in official asking 
capias 

It was not a sufficient excuse for 
the failure of a district attorney to 
cause the arrest of a person indict¬ 
ed for receiving a stolen automobile 
that he had lost confidence in the 
police officer asking the capias, as 
the capias could have been given to 
another officer. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 
A.L.R. 274. 

Xasaffidezit excuses for entering nolle 
prosequi 

(1) Where there was no doubt 
about the gross nature of a fraud 
perpetrated on & complaining wit¬ 
ness by one under indictment, the 
entering of a nolle prosequi by the 
district attorney was not justified 
because complainant had testified 
differently on different occasions, be¬ 
cause he had lost confidence in the 
police officer in charge of the prose¬ 
cution, or because defendant, after 
becoming a fugitive from justice, had 
been apprehended through the ef¬ 
forts of the officials of another coun- 
I ty, in which he had been Indicted far 
I minor offenses. 
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A valid excuse for failure to act will constitute 
a defense to charges of nonfeasance, 61 and in insti¬ 
tuting and conducting criminal prosecutions a cer¬ 
tain degree of discretion is confided to the prosecut- J 
ing attorne}*, and he cannot be removed from office j 
because of his conduct therein, in the absence of j 
abuse of discretion or a clear showing of corruption 
or incompetency; 62 nor may he be removed for I 


27 C.J.S. 

matters falling under the jurisdiction of other offi¬ 
cials and with which the prosecutor had no connec¬ 
tion. 63 

Official misconduct warranting removal may also 
consist in refusing or neglecting to give legal ad¬ 
vice to county officers, 64 giving professional assist¬ 
ance to defendant in a criminal prosecution, 65 dis¬ 
obeying an order of the court, 66 extortion in office, 67 


Mass.—Attorney General v. Tufts, 
supra. 

(2) A district attorney was not 
relieved of liability for the improp¬ 
er entry of a nolle prosequi to an 
indictment because the case before 
its final disposition had been turned 
over to an assistant, where he knew 
all the facts and wrote a letter to 
the complaining witness giving in¬ 
sufficient reasons for the entry of 
nolle prosequi to the indictment. 
Mass.—Attorney General v. Tufts, su¬ 
pra. 

(3) Although, in presenting to the 
grand jury the evidence on which an 
indictment was found, a rule subse¬ 
quently enunciated by the supreme 
judicial court respecting the pres¬ 
ence of strangers in the grand jury 
room had been violated, it was im¬ 
proper for the district attorney to 
enter a nolle prosequi to the indict¬ 
ment, instead of holding it for what¬ 
ever validity it possessed until the 
grand jury could pass on the ques¬ 
tion of presenting a new indictment. 
Mass.—Attorney General v. Tufts, 

supra. 

61. Mass.—Attorney General v. 

Tufts, supra. 

Congestion of docket 

A charge of misconduct against a 
district attorney could not be predi¬ 
cated on delay in bringing a case to 
trial, where it was due to the con¬ 
gestion of the criminal docket. 

Mass.—Attorney General v. Tufts, su¬ 
pra. 

Delay to permit restitution 

A delay on the part of a district 
attorney in bringing to trial persons 
indicted for receiving stolen prop¬ 
erty was held not to support a 
charge of misconduct, where the de¬ 
lay was in order that reparation or 
restitution might be made to those 
from whom the property was stolen. 
Mass.—Attorney General v. Tufts, 
supra. 

aronpxosecutioa of actions on forfeit¬ 
ed recognizances 

The failure of a district attorney 
for two years to take any action to 
collect on the bonds or recogni¬ 
zances of a defaulting defendant con¬ 
stituted misconduct, in the absence 
of any adequate excuse; but a charge 
of misconduct could not be predicat¬ 
ed on his failure to prosecute actions 
where there had been such laxity in 


taking bail that it would have been 
of no avail to attempt collection. 
Mass.—Attorney General v. Tufts, 
supra. 

62. Kan.—State v. Trinkle, 78 P. 854, 
70 Kan. 396. 

18 C.J. p 1303 note 39. 

Extending’ immunity to informer 
The failure of a district attorney 
to prosecute an accessory before the 
fact to an abortion, because he had 
given the information on which the 
principal offender was indicted and 
sentenced, was not misconduct. 
Mass.—Attorney General v. Tufts, 
132 X.E. 322, 239 Mass. 458, 17 A. 
L.R. 274. 

Uolle prosequi on suggestion of pre¬ 
siding judge 

A charge of misconduct against a 
district attorney could not be predi¬ 
cated on the entering of nolle prose¬ 
qui to part of an indictment, where 
the circumstances were fully made 
known to and understood by the 
court, and the propriety of entering 
of nolle prosequi to part of the in¬ 
dictment because of defendant’s ad¬ 
vanced age and feeble health was 
suggested by the presiding judge. 
Mass.—Attorney General v. Tufts, 
supra. 

necessity of honest exercise of dis¬ 
cretion 

The prosecuting attorney is not 
compelled to sign, swear to, and file 
complaints, but he should exercise 
an honest discretion in determining 
if he should make and file a com¬ 
plaint; and under statute making it 
duty of prosecuting attorneys to com¬ 
mence and prosecute criminal actions 
in their respective counties, by nec¬ 
essary implication, prosecuting at¬ 
torney should qualify himself to de¬ 
termine by an investigation of the 
facts and applicable law, in the exer¬ 
cise of an honest discretion, if a 
prosecution should be commenced. 
Mo.—State, on Inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

63. Kan.—State v. Baird, 231 P. 1021, 
117 Kan. 549. 

Acts of assistant 

(1) Although it was improper for 
an assistant district attorney pre¬ 
senting a case to the grand jury to 
volunteer the information that ac¬ 
cused was a brother of another as¬ 
sistant district attorney, and to ad¬ 
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vise them, contrary to the law, as 
applied to the facts shown, that there 
was not sufficient evidence to war¬ 
rant a conviction, a charge of mis¬ 
conduct on the part of the district 
attorney in connection therewith is 
not sustained, where it does not ap¬ 
pear that he knew of the conduct of 
his assistant, or that there had been 
any dereliction of duty on his part 
in not bringing defendant to trial. 
Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

(2) Although the conduct of an 
assistant district attorney in caus¬ 
ing a jury to be impaneled for the 
trial of defendant, and stating that 
the commonwealth had no evidence 
whereupon a verdict of not guilty 
was returned, without notification to 
the officer in charge of the case or a 
conference with witnesses, was high¬ 
ly reprehensible, a charge of miscon¬ 
duct on the part of the district at¬ 
torney because thereof, is not sus¬ 
tained, where it does not appear that 
he had personal knowledge of the 
case, or direct evidence of the assist¬ 
ant’s misconduct. 

Mass.—Attorney General v. Pelletier, 
supra. 

Liquor law paroles 

Under statutes giving district 
courts power to grant paroles in liq¬ 
uor cases, and evidence showing that 
county attorney had nothing to do 
with paroles granted by judges of 
district court, he was not subject to 
removal from office for the granting 
of such paroles. 

Kan.—State v. Baird, 231 P. 1021, 117 
Kan. 549. 

64. Minn.—State v. Eberhart, 133 
N.W. 857, 116 Minn. 313, 39 L.R. 
A.,N.S„ 788, Ann.Cas.l913B 785. 

Ohio.—Graham v. Stein, 18 Ohio Cir. 
Ct. 770, 4 Ohio Cir.Dec. 140. 

65. N.D.—In re Voss, 90 N.W. 15, 
11 N.D. 540. 

66. Cal.—Ex parte Hay ter, 116 P. 
370, 16 C.A. 211. 

18 C.J. p 1303 note 42. 

67. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

18 C.J. p 1303 note 43. 

Matters not excusing extortion 
Where a district attorney falsely 
represented that criminal proceedings 
were pending, with intent to extort 
money and induce its payment to 
another with whom he had intimate 
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gross partiality in office,67.5 or failure of the prose¬ 
cuting attorney to deposit in the county treasury 
funds collected by him. 6S 

Acceptance of unauthorized fees may constitute 
malfeasance in office warranting removal of a pros¬ 
ecuting attorney,69 irrespective of whether such ac¬ 
ceptance was due to ignorance or to corrupt de¬ 
sign, 70 although other authority holds that in the 
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absence of willful conduct and corrupt motive a 
prosecuting attorney may not be removed for col¬ 
lection of unauthorized fees, as where such collec¬ 
tion resulted merely from his error of judgment as 
to the law or facts. 71 

The courts have condemned sundry impropri¬ 
eties by prosecuting attorneys in the conduct of their 
official duties, 72 although mere improprieties are not 


relations ostensibly as a fee for serv¬ 
ices, it was immaterial that the con¬ 
spiracy was not successful and no 
money was paid, and it was also im¬ 
material whether any investigation 
was undertaken as represented, and 
it did not affect the legal aspects of 
his conduct that ancillary motives 
contributed in part to abandonment 
of the civil suit. 

Mass.—Attorney General v. Pelletier, 
supra. 

Securing payment of excessive fee to 
another attorney 

It was an abuse of the district at¬ 
torney's official position, for his pri¬ 
vate financial profit, for him to 
threaten a hotel owner with an in¬ 
vestigation of his hotel unless he 
paid another attorney a fee claimed 
by him, which was grossly in excess 
of the value of any services ren¬ 
dered, whether such attorney was a 
partner of the district attorney, or 
not. 

Mass.—Attorney General v. Pelletier, 
supra. 

67.5 Okl.—Hutchison v. State, 318 P. 
2d 885. 

What constitutes 

Term “gross partiality in office” as 
used in statute authorizing removal 
of county attorney from office for 
that reason refers only to partiality 
that in some way affects the adminis¬ 
tration of justice and has no connec¬ 
tion, or relation, to the matter of fil¬ 
ing complaints in justice of the peace 
courts of his county, especially in in¬ 
stances wherein it is not claimed that 
administration of justice is adversely 
affected. 

Okl.—Hutchison v. State, supra. 

Held not gross partiality in office 

(1) Failure of county attorney to 
file or prosecute any case in any 
particular justice of the peace court. 
Okl.—Hutchison v. State, supra. 

(2) Filing more complaints in ev¬ 
ery other justice of the peace court 
in the county than in one. 

Okl.—Hutchison v. State, supra. 

68. Ohio.—Graham v. Stein, 18 Ohio 
Cir.Ct. 770, 4 Ohio Cir.Dec. 140. 

69. Hawaii.—In re Bevins, 28 Ha¬ 
waii 733. 

70. Hawaii.—In re Bevins, supra. 

71. Iowa.—State v. Missildine, 245 
N.W. 303, 215 Iowa 663. 

72. Mass.—Attorney General v. 


Tufts, 132 N.E. 322, 239 Mass. 458, 
17 A.L..R. 274. 

Acting outside district 
It was improper for a district at¬ 
torney to participate personally in 
the apprehension of an escaped con¬ 
vict, whatever his motive, where nei¬ 
ther the escape nor the crime for 
which the convict was serving sen¬ 
tence was committed in his district. 
Mass.—Attorney General v. Tufts, 
supra. 

Palse and misleading statements 
A public statement, given out for 
publication by a district attorney, 
to whom an escaped convict surren¬ 
dered, concerning the circumstances 
of the surrender, was so false in cer¬ 
tain particulars and so misleading in 
others as to show untrustworthiness, 
and entire ignorance or wanton dis¬ 
regard of the obligations of a dis¬ 
trict attorney to speak the truth. 
Mass.—Attorney General v. Tufts, 
supra. 

Permitting escaped convict to stay 
at large 

It was a breach of duty for a 
district attorney, in charge of nego¬ 
tiations with representatives of an 
escaped convict for his surrender, 
to permit the convict to depart in 
freedom with every opportunity to 
escape, after he had placed himself 
in a position to be apprehended, on 
the mere assurance of his attorney 
that he would return, although he 
did in fact return after some hours, 
especially where the purposes which! 
he desired to accomplish might have 
been accomplished while he was in 
custody. 

Mass.—Attorney General v. Tufts, 
supra. 

Failure to furnish, commissioner of 
correction with information con¬ 
cerning surrender of escaped con¬ 
vict 

Mass.—Attorney General v. Tufts, 
supra. 

reparation money 
While reparation in cases of theft 
or criminal damage is important and 
desirable, it is a vicious practice, 
which should not be adopted, for the 
district attorney, or any one connect¬ 
ed with his office, to handle money 
paid by way of reparation, especially 
in view of statute requiring the dis¬ 
trict attorney to account with the 
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state treasurer for all moneys re¬ 
ceived by virtue of his office. 

Mass.—Attorney General v. Tufts, 
supra. 

Public speech inciting to crime 
It was improper for a district at¬ 
torney, while a candidate for elec¬ 
tion to another office, to say in a 
public speech that, if any one said 
he was going to withdraw, “call him 
a liar, back it up, and I will nol. 
pros, your case," thus inciting the 
commission of crimes. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Testifying before grand jury 

While it is not ordinarily im¬ 
proper for a district attorney to 
testify before the grand jury, if the 
grand jury so desires, where a charge 
by a prisoner that he had been prom¬ 
ised release on parole in considera¬ 
tion of the payment of money impli¬ 
cated the district attorney, it was 
improper for him to present the evi¬ 
dence to the grand jury himself. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 A. 
L.R. 274. 

Threatening criminal prosecution to 
effect settlement of civil claims 
In view of statute, relative to 
threats to accuse another of a crime, 
or offense, a district attorney had no 
shadow of right to threaten criminal 
prosecutions in order to bring about 
a settlement of civil litigation be¬ 
tween private parties with whom he 
had no relations. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Appearance of wrongdoing 

A district attorney was held to 
have failed in the maintenance of 
official standard which ought to pre¬ 
vail, in denying a proper request for 
an interview by a reputable attorney 
representing an investment company 
whose transactions had been brought 
to his attention, and in threatening 
a grand jury investigation, and in 
subsequently dropping the matter 
after the corporation had retained 
a different attorney, to whom it paid 
a large fee, although the evidence 
was insufficient to show a conspiracy 
with such other attorney. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 AL 
R. 274. 
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necessarily ground for removal. 73 
§ 7(4). -Method 

The manner of removing a prosecuting attorney should 
conform to constitutional requirements, and if the method 
of removal is prescribed by the constitution, the legisla¬ 
ture has no power to prescribe any other mode. 

If the law prescribes no other method of remov¬ 
ing prosecuting attorneys, the appointing body may 
remove them, the power of removal being incident 
to the power of appointment. 74 The manner of re¬ 
moval should conform to constitutional require¬ 
ments, 75 and if the method of removal is prescribed 
by the constitution, the legislature has no power to 
prescribe any other mode; 76 but if the constitution 
prescribes no method of removal or suspension, the 
legislature has plenary power to provide therefor. 77 

In some jurisdictions prosecuting officers are re¬ 
movable by the court 78 as on appropriate proceed¬ 


ings brought on the relation of interested parties, 79 
or by impeachment, 80 or only by impeachment, 80 - 5 
although where he is not a constitutional officer it 
has been held that a district attorney is not remov¬ 
able by impeachment. 81 In other jurisdictions, re¬ 
moval is made by the governor on charges filed with 
him. 82 Judges of courts cannot temporarily vacate 
the office by arbitrarily barring the prosecuting at¬ 
torney from appearing in court so long as he prop¬ 
erly conducts himself. 82 * 5 

A statute authorizing the court to suspend or re¬ 
move a prosecuting attorney who willfully neglects 
to enforce the law relating to intoxicating liquors, 
being penal or quasi criminal, must be strictly con¬ 
strued. 83 

Suspension. Under the practice prevailing in 
some jurisdictions, the attorney general has power 
to supersede the prosecuting attorney in perform- 


73. Hass.—Attorney General v. 
Tufts, supra. 

Change of Judge and recommenda¬ 
tion for remission of part of 
sentence 

Where, on appeal by one sen¬ 
tenced to fine and imprisonment for 
maintaining a gaming nuisance, a 
Judge of the superior court, after 
hearing an agent of a society whose 
representatives raided the gambling 
resort, refused to remit the im¬ 
prisonment and continued the case, 
it was highly improper for the dis¬ 
trict attorney to have the case pre¬ 
sented to another judge, who im¬ 
posed a fine only, in the absence of 
the agent of the society and with¬ 
out being informed of the previous 
action of the other judge; but a 
charge of misconduct against a dis¬ 
trict attorney could not be predicated 
on a recommendation that part of 
a sentence to fine and imprisonment 
for maintaining a gaming nuisance 
he remitted, where the evidence did 
not show that he was actuated by 
any improper motive. 

Mass.—Attorney General v. Tufts, 
supra. 

raise signing of hotel register 
It was improper, although not in 
itself sufficient ground for removal, 
for a district attorney to write a 
fictitious name and address on a 
hotel register on behalf of a police 
officer, in violation of statute, al¬ 
though, because of the errand in 
which they were engaged, he re¬ 
garded it as unwise for the officer 
to use his true name. 

Mass:—Attorney General v. Tufts, 
supra. 

Lsxhr without improper motive 
Although a district attorney was 
tax in failing to call to the court's 
attention the fact that a charge for 


the illegal keeping of intoxicating 
liquors was for a second offense, 
requiring the imposition of a heav¬ 
ier sentence, a charge of misconduct 
could not be predicated thereon, 
where no improper motive was 
shown. 

Mass.—Attorney General v. Tufts, 
supra. 

74. Va.—Ex parte Bouldin, 6 Leigh 
639, 33 Va. 639. 

75. La.—In re Perez, 1 So.2d 637, 
197 La. 334. 

NJ>.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward Coun¬ 
ty, 291 N.W. 620, 70 N.D. 17. 

Due process 

The manner of removal of a con¬ 
stitutional officer, such as a state's 
attorney, as prescribed by the leg¬ 
islature, must conform to the funda¬ 
mental principles of due process of 
law, unless the constitution clearly 
discloses an intention that removal 
may be made without notice and 
hearing. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward Coun¬ 
ty, supra. 

756. Ark.—Speer v. Wood, 193 S.W. 
785, 128 Ark. 183. 

Ky.—Lowe v. Commonwealth, 3 
Mete. 237. 

18 C.J. p 1303 note 55. 

Statutory substitute for quo war¬ 
ranto held not available 
Ky.—Commonwealth ex rel. Attor¬ 
ney General v. Howard, 180 S.W. 
2d 415, 297 Ky. 488. 

Statute held unconstitutional 

Statute authorizing attorney gen¬ 
eral to relieve, supplant, and super¬ 
sede district attorneys in cr im inal 
proceedings. 

La.—Kemp v. Stanley, 15 So.2d 1, 204 
La. 110. 
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77. Ala.—Ex parte Wiley, 54 Ala- 
226. 

Ind.—State v. Patterson, 105 N.E. 

228, 181 Ind. 660. 

18 C.J. p 1304 note 56. 

78. Mass.—Attorney General v. 

Tufts, 132 N.E. 322, 239 Mass. 458. 
17 A.L.R. 274. 

N.M.—State ex rel. Prince v. Rogers, 
262 P.2d 779, 57 N.M. 686. 

18 C.J. p 1304 note 67. 

79. Kan.—State ex rel. Johnston v. 
Foster, 3 P. 534, 32 Kan. 14. 

18 C.J. p 1304 note 58. 

Quo warranto as remedy in case of 
unlawful holding or exercise of of¬ 
fice generally see Quo Warranto §§ 
7-11. 

80. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 N.E.2d 888, 214 Ind. 
551. 

80.5 Ind.—State ex rel. Stanton v. 
Murray, 108 N.E.2d 251, 231 Ind. 
223. 

N.J.—Winne v. Bergen County, 116 
A.2d 544, 36 N.J.Super. 532, re¬ 
versed on other grounds 121 A.2d 
733, 21 N.J. 311. 

81. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 

264. 

82. Minn.—State v. Eberhart, 133 
N.W. 857, 116 Minn. 313, 39 L. 
R.A.,N.S., 788, Ann.Cas.l913B 788. 

N.T.—Application of Coleman, 148 
N.Y.S.2d 753, 1 Misc.2d 685. 

805 Ind.—State ex rel. Stanton v. 
Murray, 108 N.E.2d 251, 231 Ind. 
223 . 

83. Iowa.—Tennant v. Kuhlemeier,, 
120 N.W. 689, 142 Iowa 241, 19 
Ann.Cas. 1026. 
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ance of his duties by appointment of an assistant se¬ 
lected by such attorney general, and where he does 
so the designation of such superseding attorney may 
result in suspension of the prosecutor from office. 84 

The power of the president of the United States 
to place a United States district attorney on tempo¬ 
rary leave without pay, which is discussed supra § 
7(1), is properly exercised by the attorney general 
with the authority and approval of the president. 84 - 5 

§ 7(5). - Proceedings 

Within constitutionai limitations the legislature may 
prescribe the nature of proceeding for removal of a prose¬ 
cuting attorney, which may be instituted on petition of 
taxpayers and is ordinarily regarded as civil in character. 

Within constitutional limitations the legislature 
has power to prescribe procedure for the removal of 
prosecuting attorneys, 85 and various methods of re¬ 
moval have been discussed supra § 7(4). Under 
statutes making provision for taxpayers to file 
charges of misconduct in office against a prosecut¬ 
ing attorney, it has been held improper for judges 
to file such charges in their capacity as taxpayers, 
or to instigate other taxpayers to do so, although 
they may have inherent power to order investiga¬ 
tion. 86 A request of citizens and taxpayers for ap¬ 
pointment of an attorney to institute suit to remove 
a district attorney from office need not set forth the 
facts in such detail as to withstand an exception of 
no cause of action or an objection to the admissibil¬ 


ity of evidence to support the charges made in the 
written request of the citizens and taxpayers. 86 - 5 

Jurisdictional questions should be determined be¬ 
fore the court can legally act on a petition for ap¬ 
pointment of an attorney to bring proceedings for 
removal of a prosecuting attorney, and the prosecut¬ 
ing attorney has sufficient interest in the subject 
matter of the petition to enter pleas to the jurisdic¬ 
tion of the court or judge, 87 although the proceeding 
for appointment of the attorney to bring the pro¬ 
ceeding for removal may be ex parte. 88 Failure to 
file a statutory indemnity bond for costs at the time 
of filing charges with the governor against a prose¬ 
cuting attorney is not a jurisdictional defect, 88 nor 
is the governor’s failure to set a time for hearing 
within the prescribed statutory period. 90 Unless 
the issue is actually raised by the prosecuting attor¬ 
ney, or is presented on the face of the record, the 
contention that the court is without jurisdiction to 
enter judgment of removal for want of evidence 
that plaintiffs are taxpayers is not available. 91 It 
has been held that the jurisdiction of a state court 
over a proceeding to remove a district or prosecut¬ 
ing attorney within a state is a question of state law 
and that no issue of jurisdiction under the federal 
constitution is involved. 92 

Necessity or effect of criminal proceedings . Un¬ 
less required by statute, neither indictment, trial, nor 
conviction is a prerequisite to the removal of a pros¬ 
ecuting attorney for official misconduct, 93 removal 


84. N.J.—O'Reardon v. Wilson, 135 
A. 280, 4 N.J.Misc. 1008, followed 
in Conklin v. Wilson, 135 A. 282, 4 
N.J.Misc. 1013. 

84.5 U.S.—Carey v. U. S., 132 P. 
Supp. 218, 132 Ct.Cl. 397. 

85. Mich.—People ex rel. Clay v. 
Stuart, 41 N.W. 1091, 74 Mich. 411, 
16 Am.S.R. 644. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward Coun¬ 
ty, 291 N.W. 620, 70 N.D. 17. 

86. Ohio.—State v. Henderson, 175 
N.E. 865, 123 Ohio St. 474. 

3Dnty to afford hearing 

Where common pleas court direct¬ 
ed grand jury's investigation of pros¬ 
ecuting attorney’s conduct and ap¬ 
pointed special counsel to aid grand 
jury, without giving prosecuting at¬ 
torney hearing, he should be afford¬ 
ed opportunity to explain conduct be¬ 
fore investigation proceeds further. 
Ohio.—State v. Henderson, supra. 
Sack of power to do more than , in¬ 
vestigate 

Common pleas judges have no 
power to hear and finally determine 
truth of charges against prosecuting 
attorney as basis for temporary dis- 

27 C.J.S.—41 


qualification, but merely to deter¬ 
mine whether grand jury should be 
instructed to do further investigat¬ 
ing. 

Ohio.—State v. Henderson, supra. 

86.5 La.—In re Perez, 1 So.2d 537, 
197 La. 334. 

Request held sufficient 
A request of citizens and taxpay¬ 
ers asking district court to appoint 
an attorney to bring suit to remove 
district attorney from office for in¬ 
competence, favoritism, and oppres¬ 
sion in office was sufficient, although 
request did not cite any facts to 
evidence the alleged incompetence, 
favoritism, or oppression aside from 
reference to an alleged failure of 
district attorney to present a homi¬ 
cide case to grand jury. 

La.—In re Perez, supra. 

87. La.—In re Perez, 194 So. 774, 
194 La. 763. 

Number of petitioners; personal in¬ 
terest of judge 

A district attorney's interest in 
subject matter of petition to ap¬ 
point an attorney to impeach him 
was sufficient to entitle him to de¬ 
termination of whether the court 
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had jurisdiction of the petition ra- 
tione m&teri&e, as depending on 
whether proper number of citizen 
taxpayers signed the petition, and on 
judge's personal interest. 

La.—In re Perez, 194 So. 774, 194 La- 
763. 

88. La.—In re Byrne, 191 So. 729, 
193 La. 566. 

89. N.D.—State v. Purchase, 222 N. 
W. 652, 57 N.D. 511. 

Subsequent filing of indemnity 

bond cures any defect because of 
failure to file bond at time of filing 
charge against state's attorney. 
N.D.—State v. Purchase, supra. 

9a N.D.—State v. Purchase, supra. 

91. Ohio.—Graham v. Stein, 18 Ohio 
Cir.Ct. 770. 4 Ohio CirJDec. 140. 

92. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 
264. 

93. Kan.—State v. Foster, 3 P. 634, 
32 Kan. 14, affirmed 5 S.Ct 8, 112 
U.S. 201, 28 L-Ed. 629. 

Ohio.—Graham v. Stein, 18 Ohio Cir. 

Ct. 776, 4 Ohio CirJDec. 140. 

W.Va.—State v. Hays. 61 S3. 366. 
64 W.Va. 45. 
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proceedings having been construed as civil and 
not criminal in character, 94 and a criminal prosecu¬ 
tion against a prosecuting attorney will not prevent 
proceedings by a statutory civil action to remove him 
for misconduct in office. 95 

Costs . Where proceedings are brought in good 
faith on the relation of voters to remove the prose¬ 
cuting attorney for neglect of official duties, no costs 
will be taxed against the relators on dismissal of 
the proceedings. 96 

§ 7(6).-Pleading and Evidence 

In proceedings for the removal of prosecuting attor¬ 
neys, the written charge or pleading should set out each 
cause for removal in a plain statement of the facts con¬ 
stituting such cause, and general rules relating to mat¬ 
ters of pleading and evidence are applicable. 

Proceedings for the removal of prosecuting attor¬ 
neys under the statutes of some jurisdictions are 
instituted by the filing of charges against the officer 


I in which each cause for removal must be set out in 
I a plain statement of the facts constituting such 
cause, 97 and the general rules govern matters of 
pleading in removal proceedings, 98 the rules of civ¬ 
il as contradistinguished from criminal pleading be¬ 
ing applied. 99 The prosecuting attorney may not 
complain because he was removed on grounds 
brought out in his own testimony but not specified 
in the allegations of the petition. 1 

In a proceeding to remove for habitual drunken¬ 
ness, it is not necessary that specific instances of 
drunkenness, or the effect on the mind or body pro¬ 
duced thereby, be alleged, 2 and instances of drunk¬ 
enness between the election and qualification of the 
officer should not be allowed in the pleading. 2 - 5 

The general rules of evidence are applicable to 
proceedings for the removal of prosecuting attor¬ 
neys, 8 as with respect to its admissibility, 4 and 


94. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

N.C.—Hyatt v. Hamme, 104 S.E. 174, 
180 N.C. 684. 

Bight to jury trial in proceedings 
against public officers see Juries 
§ 61. 

95. Kan.—State v. Foster, 3 P. 534, 
32 Kan. 14, affirmed 5 S.Ct. 8, 112 
U.S. 201, 28 L.Ed. 629. 

18 C.J. p 1304 note 64. 

96. Iowa.—State v. Hospers, 126 N. 
W. 818, 147 Iowa 712, Ann.Cas. 
19125 754. 

97. Tex.—Trigg v. State, 49 Tex 
645. 

Allegations held sufficient 

(1) Count of complaint seeking to 
remove district attorney for alleged 
negligence in filing an accusation 
against sheriff of the county. 

Nev.—Jones v. Eighth Judicial Dist. 

Court of State, 219 P.2d 1055, 67 
Nev. 404. 

(2) Count of complaint seeking re¬ 
moval of district attorney for neg¬ 
lect of duty or nonfeasance in of¬ 
fice because of failure to investigate 
or prosecute one voting without right 
of franchise because he had alleg¬ 
edly been convicted of a felony. 
Nev.—Jones v. Eighth Judicial Dist. 

Court of State, supra. 

(3) Count of complaint based on 
alleged neglect of duty or nonfea¬ 
sance in office in failing to initiate 
abatement proceedings against an al¬ 
leged place of prostitution. 

Nev.—Jones v. Eighth Judicial Dist. 

Court of State, supra. 

Allegations held Insufficient 
Count of complaint for removal 
of district attorney for presenting a 
bill for expenses incurred, knowing 
that no expense was incurred q-t** 


collecting the amount from the 
county. 

Nev.—Jones v. Eighth Judicial Dist, 
Court of State, supra. 

96. Amendment 

Permitting amended complaint, 
containing additional charges, in 
proceedings to remove state’s attor¬ 
ney, with reasonable time to prepare 
defense, was not erroneous. 

N.D.—State v. Purchase, 222 N.W. 

652, 57 N.D. 511. 

Consolidation 

Where two informations were filed 
charging misconduct on the part of 
a district attorney and asking his 
removal, and the charges, so far 
as their subject matter was con¬ 
cerned, might have been included in 
one information, and the second 
was in its nature an amendment of, 
and supplementary to, the first and 
main information, they will be con¬ 
solidated. 

Mass.—Attorney General v. Pelle¬ 
tier, 134 N.E. 407, 240 Mass. 264. 
Election 

In a proceeding for the removal of 
a district attorney, as the charge in 
its essence was the single charge 
that the public good required de¬ 
fendant’s removal, and subsidiary al¬ 
legations in the alternative that he 
either made groundless threats of 
criminal prosecution, or from im¬ 
proper motives failed to prosecute 
criminal charges, were in compliance 
with the rules of pleading, the in¬ 
formant would not be required to 
elect between them. 

Mass.—Attorney General v. Pelletier, 
supra. 

Allegations of specific acts 

Complaint seeking removal of 
prosecuting attorney for neglecting 
to assign indictment for trial should 
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allege specific acts showing wanton¬ 
ness and willfulness, that prosecutor 
acted from improper motive, and 
that facts existing when controversy 
arose would require grand jury to 
return indictment. 

Ohio.—Chenault v. McLean, 193 N. 
E. 352, 48 Ohio App. 284. 

Use of alternative allegations held 
proper where they were ancillary to 
the main charge, which was that 
the public good required defendant's 
removal. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

99. Mass.—Attorney General v. Pel¬ 
letier, supra. 

1. N.C.—-Hyatt v. Hamme, 104 S.E. 
174, 180 N.C. 684. 

2. Tex.—Trigg v. State, 49 Tex. 645. 
2.5 Tex.—Trigg v. State, supra. 

3. Kan.—State v. Trinkle, 78 P. 854, 
70 Kan. 396. 

La.—State v. Marrero, 61 So. 136, 
132 La. 109, Ann.Cas.l914C 783. 

18 C.J. p 1304 note 72. 

4. Mass.—-Attorney General v. 
Tufts, 132 N.E. 322, 239 Mass. 458, 
17 A.L.R. 274. 

Acts of assistant 

Where the information seeking the 
removal of a district attorney did 
not allege that he appointed or 
knowingly retained incompetent or 
corrupt assistants, or that he or¬ 
ganized his office in such a way as 
to be inefficient or corrupt, evidence 
of recommendations for the filing of 
cases or the entry of a nolle prose¬ 
qui as to indictments by an assist¬ 
ant was inadmissible, unless accom¬ 
panied by evidence of authorization 
by respondent. 

Mass.—Attorney General v. Tufts, 
supra. 
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weight and sufficiency ; 5 and to warrant removal for ] fished by clear and satisfactory evidence.® The law 
official misconduct, the misconduct must be estab- j presumes that the prosecuting attorney acted in 


Acts of court 

Evidence, merely showing a large 
number of cases on appeal to the 
superior court, which were placed on 
file in that court, or in which de¬ 
fendant was placed on probation, or 
received a milder sentence than that 
imposed in the lower court, without 
evidence of corruption, inefficiency, 
or want of regard for the public in¬ 
terests on the part of the district 
attorney, is not admissible in sup¬ 
port of charges against him, since 
the imposition of sentence, the plac¬ 
ing of defendant on probation, or 
the filing of a case is the act of the 
court, and not of the district attor¬ 
ney. 

Mass.—Attorney General v. Tufts, 
supra. 

Conspiracy 

In a proceeding to remove a dis¬ 
trict attorney, evidence that he con¬ 
spired to fail to prosecute persons 
committing crimes within his juris¬ 
diction was admissible in support of 
charges that from improper motives 
he failed to prosecute, or cause to 
be prosecuted, persons committing 
crimes, although there was no 
charge of conspiracy respecting such 
matter, and although the tendency 
of such evidence was to establish 
the commission of another wrong 
not charged. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

Drunkenness 

In a proceeding to remove for 
habitual drunkenness, instances of 
•drunkenness between the election 
and qualification of the officer should 
not be allowed in the evidence. 

Tex.—Trigg v. State, 49 Tex. 645. 

Motive of removal proceeding 

Evidence that the bringing of a 
proceeding for the removal of a dis¬ 
trict attorney was inspired by po¬ 
litical and personal motives, and 
not by a regard for the public wel¬ 
fare, is inadmissible, as the motives 
leading to the proceeding have noth¬ 
ing to do with respondent’s guilt or 
innocence. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 
A.L..R. 274. 

Entry of nolle prosequi in dispro¬ 
portionate number of cases 
Evidence of the entry of a nolle 
prosequi by a district attorney in a 
disproportionate number of com¬ 
plaints or indictments is admissible 
in support of charges against him, 
since the district attorney has the 
absolute power to enter a nolle 
prosequi on his official responsibili¬ 
ty, without the approval or inter¬ 
vention of the court, and alone is 


answerable for the exercise of such 
discretion. 

Mass.—Attorney General v. Tufts, 
supra. 

“Faithfulness” as irrelevant to par¬ 
ticular charge 

In a proceeding to remove a dis¬ 
trict attorney, evidence that he ap¬ 
peared faithful and efficient is in¬ 
admissible, as it has no bearing on 
the truth of the particular charges 
of misconduct made. 

Mass.—Attorney General v. Tufts, 
supra. 

Relations with other attorneys 
In a proceeding for the removal 
of a district attorney on numerous 
charges of misconduct, evidence of 
relations between him and another 
attorney may be considered on any 
of the charges to which it is rele¬ 
vant. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

5. N.D.—State v. Purchase, 222 N. 
W. 652, 57 N.D. 511. 

Evidence held sufficient 

(1) To warrant removal for of¬ 
ficial misconduct. 

Kan.—State v. Carl, 245 P. 150, 120 
Kan. 733. 

Mass.—Attorney General v. Flynn, 
120 N.E.2d 296, 331 Mass. 413. 

(2) To sustain decision of gov¬ 
ernor removing state’s attorney from 
office. 

N.D.—State v. Purchase, 222 N.W. 
652, 57 N.D. 511. 

(3) To support a charge that the 
prosecuting attorney conspired with 
other persons to entrap a married 
man into committing the crime of 
adultery, in order to enable his wife 
to obtain a divorce. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 
A.L.R. 274. 

(4) To support charges that a dis¬ 
trict attorney conspired with others 
to extort money by threats of crim¬ 
inal prosecutions and by abuse of 
the powers of his office; that he 
either made groundless threats of 
such prosecutions, or failed to prose¬ 
cute just criminal charges from im¬ 
proper motives; that he knowingly 
permitted others to use his office to 
coerce the settlement of civil claims, 
or the surrender of money or prop¬ 
erty, and knowingly aided and abet¬ 
ted persons to extort, or attempt to 
extort, money by such threats; that 
he conspired with another and aided 
and abetted him to threaten a third 
person by threats of prosecution to 
abandon a civil action; that he used 
the powers of his office to extort 
money, or compel the surrender of 
civil claims; and that from improp¬ 


er motives he failed to prosecute, or 
cause the prosecution of, persons 
committing crimes. 

Mass.—Attorney General v. Pelleti¬ 
er, 134 N.E. 407, 240 Mass. 264. 

Evidence held insufficient 

(1) To sustain charge of miscon¬ 
duct in respect of failure to prose¬ 
cute an action on the bond of a for¬ 
mer sheriff, where the orders of the 
court granting continuances, etc., 
tended to exonerate prosecutor from 
any corrupt motive. 

Mass.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458, 17 
A.D.R. 274. 

(2) To support a charge of mis¬ 
conduct against a district attorney 
on his failure to prosecute a man 
for committing the crime of adul¬ 
tery, into which he was entrapped 
by a conspiracy to which the district 
attorney was a party, where it is 
not shown that the district attorney 
knew when the crime was commit¬ 
ted, or knew that it was committed 
in his district. 

Mass.—Attorney General v. Tufts, 
supra. 

(3) To show district attorney’s 
personal connection with improper 
entry of nolle prosequi to indict¬ 
ment. 

Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

(4) To show that district attor¬ 
ney acted from corrupt motives in 
entry of nolle prosequi to indict¬ 
ment. 

Mass.—Attorney General v. Pelletier, 
supra. 

(5) To show district attorney’s 
knowledge that defendant, to whose 
indictment he entered a nolle prose¬ 
qui, was a notorious offender appear¬ 
ing under an alias. 

Mass.—Attorney General v, Pelletier, 
supra. r 

(6) To show that district attor¬ 
ney’s act in sending for a man 
against whom a suit for breach of 
promise of marriage was pending, 
in which an attorney with whom 
he had intimate relations represent¬ 
ed plaintiff, was an attempt to use 
the power of his office to aid in the 
settlement of such civil claim. 

Mass.—Attorney General v. Pelle¬ 
tier, supra. 

(7) To authorize removal of coun¬ 
ty attorney on ground of gross par¬ 
tiality in office. 

Okl.—Hutchison v. State, 318 P.2d 
885. 

6. Iowa.—State v. Hospers, 126 N. 
W. 8 IS, 147 Iowa 712, Ann.Cas. 
1912B 754. 

18 C.J. p 1304 note 75. 
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good faith in the matters with reference to which 
misconduct is charged, 7 and the burden rests on the 
state to show otherwise by a preponderance of the 
evidence. 8 

Verification of complaint . It is not necessary that 
the complaint of official neglect or misconduct shall 
be verified by oath, where the statute does not re¬ 
quire it, 9 

Defendant cannot be required to testify on the 
trial of a proceeding to remove him for misconduct 
in office, based on charges of crime, where a stat¬ 
ute provides that on trial of all indictments, com¬ 
plaints, or proceedings against any person, he shall 
not be a competent witness except on his own re¬ 
quest. 10 

§ 7(7).-Review 

A judgment of removal Is ordinarily but not uni. 
versafiy open to review, and an order for investigation pre¬ 
liminary to Institution of removal proceedings may not 
be reviewabie. 

As a rule, an appeal or writ of error will lie to 
review a judgment of removal ; 11 but where the full 
court is sitting to hear and decide the matter of re¬ 
moval of a prosecuting attorney, and under statute 
such matter is within its exclusive jurisdiction, 
while it may reserve a point for its own future con¬ 
sideration, its decision is final in the sense that its 
rulings are not open to review or revision and ex¬ 
ceptions cannot be entertained. 12 

Findings of fact made by a judge hearing charges 
against a prosecuting attorney are not reviewabie by 
the supreme court under a statute authorizing ap¬ 
peal on matters of law. 13 It has been held that an 
ex parte order for appointment of special counsel 


to conduct proceedings looking toward removal of a 
prosecuting attorney may not be the subject of 
suspensive appeal, such holding having been made 
in a case where no jurisdictional question was 
raised. 14 

§ 7(8).-Withdrawal of Petition 

Petitioners for removal of a prosecuting attorney may 
withdraw their petition at any time before answer on the 
merits. 

Petitioners for removal of a prosecuting attorney 
may withdraw their petition at any time before an¬ 
swer on the merits; and where the statute author¬ 
izes proceedings for removal on petition of not less 
than a designated number of persons, and some of 
such petitioners withdraw leaving less than the stat¬ 
utory minimum still on the petition, the effect is to 
discontinue the proceedings, although without preju¬ 
dice to institution of future proceedings. 16 

§ 7(9). Resignation 

In the absence of statute a prosecuting attorney may 
resign by any mode which evinces a purpose to relin¬ 
quish the office. 

In the absence of statute a district or prosecuting 
attorney may resign by any mode which evinces a 
purpose to relinquish the office, 15 * 50 but one who de¬ 
clined to resign on being called into the army, but 
recommended instead repeated temporary appoint¬ 
ments during his absence, and did not know of ef¬ 
forts made to substitute another to fill the office by 
appointment or election cannot be held to have aban¬ 
doned the office. 15 * 55 

A statute providing that the resignation of a coun¬ 
ty officer shall be tendered to the board of super- 


Plenary proof 

Nothing but a district attorney’s 
own evil actions, established by 
plenary proof, can justify his re¬ 
moval from office. 

Mass.—Attorney General v. Pelle¬ 
tier, 134 N.E. 407, 240 Mass. 264. 

7. Kan.—State v. Trinkle, 78 P. 854, 
70 Kan. 396. 

8. Kan.—State v. Trinkle, supra. 
Corrupt motive 

In a proceeding to remove a dis¬ 
trict attorney, the burden was on 
informant to prove that his motive 
in entering a nolle prosequi to an in¬ 
dictment for a criminal offense of 
which there was sufficient evidence 
was wrongful, or that his relations 
with a lawyer friend interested in 
the matter were corrupt. 

MosfL —Attorney General v. Pelle¬ 
tier. 134 KJL 407, 240 Mass. 264. 

9 l Ohio.—Graham v. Stein, 18 Ohio 
CIr.et. 770, 4 Ohio CirJDee. 140. 


10. Ohio.—Killits v. State, 19 Ohio 
Cir.Ct. 740, 10 Ohio Cir.Dec. 722. 

11. La.—State v. Marrero, 61 So. 
136, 132 La. 109, Ann.Cas.l914C 783. 

18 C.J. p 1304 note 78. 

Review of removal order by certio¬ 
rari see Certiorari § 28 c. 

12. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264 
—Attorney General v. Tufts, 132 
N.E. 322, 239 Mass. 458, 17 A.L.R. 
274. 

13. N.C.—Hyatt v. Hamme, 104 S. 
E. 174, 180 N.C. 684. 

14. La.—In re Byrne, 191 So. 729, 
193 La. 566. 

15. Hawaii.—In re Bevins, 28 Ha¬ 
waii 752. 

15-50 Ky.—Hogg v. Miller, 182 S.*W. 

2d 242, 298 Ky. 128. 
tetter to governor 
A letter, to the governor from com- 
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monwealth’s attorney, on enlisting in 
the military services, asking that ap¬ 
pointment of attorney’s successor be 
deferred until beginning of the year, 
but that if appointment had been 
made to forget the matter constituted 
a “resignation,” particularly where 
he returned a compensation check 
with statement that he was no long¬ 
er the commonwealth’s attorney and 
not until about eighteen months later 
did he make any claim that he had 
not surrendered the office. 

Ky.—Hogg v. Miller, 182 S.W.2d 242, 

298 Ky. 128. 

15.55 Ky.—Caudel v. Prewitt, 178 S. 

W.2d 22, 296 Ky. 848. 

Pacts held not to show estoppel on 
part of commonwealth’s attorney, as 
against one elected to fill alleged va¬ 
cancy, to claim that he had not aban¬ 
doned office. 

Ky.—Caudel v. Prewitt, supra. 
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visors includes the resignation of a prosecuting at¬ 
torney of a county, 16 Where the statute provides 
that resignation of elective county officers shall be 
made by filing or depositing such resignation in the 
office of the county clerk, but makes no provision as 
to whom it shall be addressed, the resignation of a 
prosecuting attorney of a county addressed to the 
board of county commissioners and deposited in the 
office of the county clerk, while such office is open, 
the clerk's attention being called thereto, is valid, 
and the resignation takes effect on its deposit in 
such office. 17 

Where the statute provides that the resignation 
of a county officer shall be given in writing to the 
clerk of the board of supervisors, the resignation of 
a prosecuting attorney becomes effective when de¬ 
livered to the clerk, notwithstanding its revocation 
before acceptance by the board. 18 Under a statute 
providing that the resignation shall become effective 
on due delivery and filing, the resignation of a prose¬ 
cuting attorney becomes effective thereon even 
though the terms of the resignation expressly state 
that it is to become effective on a subsequent and 
specified date. 19 Where a resignation is required to 
be made to the court, it cannot be made to the judge 
during vacation. 20 

Acceptance of resignation. No formal mode of 
acceptance is necessary, any conduct on the part of 
those charged with the duty of filling the vacancy, 
indicating a purpose to accept being sufficient; 21 
but a resignation improperly made to a judge during 
vacation, instead of to the court as required, is in¬ 
effectual even though “accepted” by such judge and 
entered on the record. 22 

§ 8. Effect of Changing District 

Within constitutional iimitations the legislature may 
in changing districts or judicial circuits determine wheth¬ 
er the prosecutor of the old district or another shall serve 
as prosecutor for the new district, but neither may act 
for the new district in violation of applicable provisions 
of law, such as residence requirements. 

Redividing the state into judicial districts, as has 
been seen supra § 6, cannot be so made as to abridge 


the constitutional term of office of any rightful in¬ 
cumbent, but where the act makes no attempt to do 
so, it is not unconstitutional because in creating a 
new district it provides for the appointment of a 
new prosecuting attorney by the governor to serve 
until the next regular election. 28 If the legislature, 
acting under authority expressly conferred by the 
constitution, transfers the county of residence of a 
district attorney to another district, he does not be¬ 
come the prosecuting attorney for the latter dis¬ 
trict, 24 but remains the attorney for his original dis¬ 
trict, provided he changes his residence within a 
reasonable time to some county of such district. 25 
Thus, where nonresidence results from a redistrict¬ 
ing statute, a provision construed as permitting the 
prosecuting attorneys to retain their offices by re¬ 
moving their residences to their respective districts 
within a reasonable time is not violative of a con¬ 
stitutional provision requiring such attorneys to re¬ 
side within their districts. 25 * 5 

When a new county is added to a criminal circuit, 
the prosecuting attorney for that circuit is entitled 
to the office for that county also, no other prosecut¬ 
ing attorney being provided. 26 It has been held 
that the legislature, in creating a new judicial dis¬ 
trict, may provide that the prosecuting attorney of 
one of the old districts, whose county of residence 
was cut off by the act, shall be the prosecuting at¬ 
torney of the new district. 27 

Where a county is transferred to a newly created 
judicial district, it has been held that the county at¬ 
torney of such county becomes the district attorney 
for the new district and that a nonresident of the 
county who was attorney of the old district ceases 
to be district attorney in so far as the transferred 
county is concerned, even though an unconstitu¬ 
tional statute may purport to give the old district at¬ 
torney the right to fees for services within the 
county transferred to the new district for the bal¬ 
ance of his term of office. 28 

On transfer of a county from one district to an¬ 
other, it has been held that the county attorney is en¬ 
titled to represent the state in all actions in the dis- 


16. Iowa.—State v. Kovolosky, 61 N. 
W. 223, 92 Iowa 498. 

18 C.J. p 1305 note 81. 

17. Okl.—State v. Breckinridge, 126 
P. 806, 34 Okl. 649. 

18. Cal.—People v. Marsh, 159 P. 
191, 30 CJL 424. 

19. N.Y.—Cassedy v. Wilkins, 244 N. 
Y.S. 445, 137 Misc. 748. 

20. Ohio.—State v. Brown, 12 Ohio 
St. 614. 


21. Kan.—State v. Meek, 120 P. 555, 
86 Kan. 576. 

18 C.J. p 1305 note 87. 

22. Ohio.—State v. Brown, 12 Ohio 
St 614. 

Unauthorized resignation as not cre¬ 
ating vacancy see supra S 3 t 

23. Ind.—State ex rel. Wadsworth 
v. Wright 5 3ST.ES.2d 504, 211 Ind. 
41. 

24. Colo.—People v. Azmis, 14 P. 52, 
10 Colo. 53. 


25. Ky.—McCreary v. Field, 147 S. 
W. 901, 148 Ky. 730—Adams ▼. 
Roberts, 83 S-W. 1035, 119 Ky. 364, 
26 KyJL*. 1271. 

25*8 Ky.—Cornett v. Clements, 216 
S.W.2d 417, 309 Ky. 80. 

26. N.C.—McCall v. Gardner, 34 S. 
EL 434, 125 N.CL 238—McCall V. 
Webb, 34 S.E. 430, 125 N.C. 243. 

27. Ky.—Watkins v. Snyder, 147 S. 
W. 899, 148 Ky. 733. 

28. Tex.—Baldwin v. Chambers, Civ. 
App., 36 S.W.2d 531. 
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trict court of such transferred comity, and that the 
district attorney of the old district from which the 
county was transferred is not, where living in an¬ 
other county which remains a part of the old dis¬ 
trict, entitled to represent the state in the new dis¬ 
trict 29 

§ 9. Title and Right to Office 

Within constitutional limitations, the title and right 
of a prosecuting attorney to his office are subject to 
legislative control; and if illegally ousted therefrom, he 
may be restored by appropriate proceedings. 

Within constitutional limitations, the title and 
right of a prosecuting attorney to his office are sub¬ 
ject to legislative control. 30 

By virtue of his election or appointment, a prose¬ 
cuting attorney is entitled to an undisputed and ex¬ 
clusive exercise of the functions of his office, 31 and 
if illegally ousted therefrom he may be restored by 
appropriate proceedings. 31 - 5 He may also prose- 
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cute an action on his own relation against a person 
who intrudes into his office. 32 

Collateral attack . The prosecutor's title to office 
may not be attacked collaterally, 33 nor may it be 
determined under a plea in abatement. 33 - 5 

Prosecutor de facto . One lacking the de jure 
qualification of prosecuting attorney may be recog¬ 
nized as prosecutor de facto, 34 and as such his of¬ 
ficial acts are binding on the public and on third 
persons. 35 A prosecuting attorney removed from 
office by a supreme court ruling in quo warranto 
proceedings is at least a de facto, if not a de jure, 
officer during the interim between the filing of the 
original opinion ousting him from office and the de¬ 
termination of his motion for rehearing thereon, no 
successor having been appointed, commissioned, and 
qualified, in so far as the public and third persons 
may be concerned. 36 - 5 


39 , Tex.—Chambers v. Baldwin. 

Com.App., 282 S.W. 793. 

Invalidity of statute 

Act requiring district attorney to 
prosecute cases in district court of 
new district while sitting in another 
county than that of his residence 
after its transfer from his district 
was held unconstitutional, and the 
act requiring Sixth District attorney 
to prosecute criminal cases in one 
hundred and second district court, 
while sitting in Bed River County, 
after its transfer from Sixth Dis¬ 
trict, did not make such county part 
of Sixth District for criminal trials, 
so as to meet constitutional require¬ 
ment of residence in district. 

Tex.—Chambers v. Baldwin, supra. 

30. Hass.—Attorney General v. 

Tufts, 131 N.R 573, 239 Hass. 458, 
17 A.LH. 274. 

Construction of constitution, 

(1) Const.Amendm. 8, disqualify¬ 
ing county attorneys after election j 
to congress, and Amendm. 19, re¬ 
quiring the legislature to prescribe 
by general law for the election of 
district attorneys by the people of 
their several districts, merely recog¬ 
nize an existing office, and do not 
secure its tenure, or confer any right 
in the office superior to the control 
of the legislature. 

Hass.—Attorney General v. Tufts, su¬ 
pra. 

(2) In a proceeding brought on the 
information of the regular prosecut¬ 
ing attorney for a county to deter¬ 
mine the right of a special prosecutor 
appointed by the governor to handle 
violations of the prohibition law 
within such county, in upholding the 
validity of the statute pursuant to 
which the governor appointed such 


special prosecutor the court held that 
the amendment to Const, art 7, in 
1910, see L.1911, p 7, by omitting all 
reference to § 17 thereof, abrogated 
and repealed such section, except in 
so far as it is preserved and kept in 
force by § 2 of the amendment, and 
if preserved, is subject to legislative 
will, and the provision of Const, art 
7 $ 17, of original constitution, relat¬ 
ing to district and prosecuting attor¬ 
neys, which was amended in 1910, see 
L.1911 p 7, which amendment omit¬ 
ted reference to such section, is in 
force by virtue of § 2 of the amend¬ 
ment, except in so far as it has been 
modified by legislation subsequent to 
adoption of amendment. 

Or.—State v. Farnham, 234 P. 806, 
114 Or. 32. 

31. Tex.—Terrell v. Greene, 31 S.W. 
631, 88 Tex. 539. 

Forfeiture of title to office resulting 
from disbarment see supra § 4. 
Assumption of administration by at¬ 
torney general 

County prosecutor continued to 
hold office, created by constitution, 
to expiration of his constitutional 
term, although attorney general at 
request of county board of freehold¬ 
ers assumed administration of crim¬ 
inal business of county. 

N.J.—Winne v. Bergen County, 116 
A.2d 544, 36 N.J.Super. 532, re¬ 
versed on other grounds 121 A.2d 
733, 21 N.J. 311. 

31.5 Tex.—Terrell v. Greene, 31 S. 
W. 631, 88 Tex. 539. 

32. Ind.—State v. Peterson, 74 Ind. 
174. 

33. Neb.—Gragg v. State, 201 N.W. 
338, 112 Neb. 732. 

Tex.—Cook v. State, 176 S.W.2d 941, 
146 Tex.Cr. 523. | 


33.5 Neb.—Gragg v. State, 201 N. 
W. 338, 112 Neb. 732. 

34. Neb.—Gragg v. State, supra. 
Tex.—Cook v. State, 176 S.W.2d 941, 

146 Tex.Cr. 523. 

Failure to take oath of office see su¬ 
pra § 5. 

Ineligibility at time of appointment 
see supra § 4 d. 

Prosecuting attorney below minimum 
age see supra § 4 b. 

Performance of duties 

(1) Where person is employed to 
act in capacity of county attorney, 
and thereafter performs duties which 
regularly pertain to this office, and 
holds himself out to public as such 
official, but has not given required 
statutory bond, such person is coun¬ 
ty attorney de facto. 

Neb.—Gragg v. State, 201 N.W. 338, 
112 Neb. 732. 

(2) Where de jure office of county 
attorney was established in constitu¬ 
tion, and it appeared that criminal 
district attorney of McLennan Coun¬ 
ty was performing functions pre¬ 
scribed by constitution as a portion 
of duties of county attorney, crim¬ 
inal district attorney was a “de facto 
officer*' acting in a de jure office, even 
though act purporting to create office 
of criminal district attorney in cer¬ 
tain counties, including HcLennan 
County, were invalid as a special law 
violative of constitution. 

Tex.—Anderson v. State, 195 S.W.2d 
368, 149 Tex.Cr. 423. 

35. Okl.—Braught v. State, 179 P. 
769, 17 Okl.Cr. 1. 

Tex.—Cook v. State, 176 S.W.2d 941, 
146 Tex.Cr. 523. 

Vt.—State v. Levy, 34 A.2d 370, 113 
Vt. 374. 

35.5 Mo.*—State v. Tyler, 159 S.W.2d 
777, 349 Mo. 167* 
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B. POWERS, DUTIES, AND LIABILITIES 


§ 10. In General 

It is the duty of the prosecuting attorney to see that 
wrongs suffered by the public are righted; and the legis¬ 
lature may regulate his functions within constitutional 
limitations. 

The duties of a prosecuting attorney are many and 
varied. 35 * 50 It is his duty, representing the public, 
to see that wrongs suffered by the public are right- 
e d, 35 * 55 and he is empowered, except as otherwise 
provided by law, to prosecute the pleas of the state 
in his county and to do and perform such acts and 
things in behalf of the state in and about such prose¬ 
cution as were formerly done and performed by the 
attorney general. 36 * 60 He is the titular head of his 
office, and all business of the office must be in his 
name, 35 * 65 even though he is temporarily absent in 
military service. 35 * 70 

If the official duties are prescribed by the consti¬ 
tution, they cannot be increased or diminished by 


statute. 36 Where, however, the constitution does 
not prescribe the duties of the district or prosecut¬ 
ing attorney, the legislature may regulate the per¬ 
formance of such duties, 37 and if fixed by statute, 
they may be increased or diminished at the pleasure 
of the legislature ; 38 but in the absence of a stat¬ 
ute, neither the court nor the county board has any 
power to curtail the exercise of his lawful author¬ 
ity or control him therein. 3 ® 

In the absence of constitutional prescription of 
the matter, the duties and powers of a prosecuting 
attorney are ordinarily defined by statute, 40 which 
statutes being remedial in character are liberally 
construed to effectuate their objects. 41 His powers 
and duties include not only those expressly set forth 
in the statutes but also such additional functions as 
may be necessarily implied from those specifically 
mentioned. 42 A district or prosecuting attorney as 
such has no common-law powers, however, 43 and 


35.50 Mo.—Rinehart v. Howell 

County, 153 S.W.2d 381, 348 Mo. 
421. 

35.55 Kan.—State ex rel. Ross v. 
Board of Ed. of City of Beloit, 280 
P.2d 929, 177 Kan. 540—State ex 
rel. Lester v. Baker, 134 P.2d 386, 
156 Kan. 439. 

35.30 N.J.—State v. Longo, 54 A.2d 
788, 136 N.J.Law 589. 

35.65 N.Y.—People v. Jackson, 48 N. 
Y.S.2d 401. 

35.70 N.Y.—People v. Jackson, su¬ 
pra. 

36. Ala.—Ex parte Lusk, 2 So. 140, 
82 Ala. 519. 

Tex.—Shepperd v. Alaniz, Civ.App., 
303 S.W.2d 846—State Bd. of Den¬ 
tal Examiners v. Bickham, Civ. 
App., 203 S.W.2d 563—American 
Liberty Pipe Line Co. v. Agey, Civ. 
App. f 167 S.W.2d 580, affirmed 172 
S.W.2d 972, 141 Tex. 379—State ex 
rel. Downs v. Harney, Civ.App., 164 
S.TV.2d 55—Adamson v. Connally, 
Civ.App., 112 S.W.2d 287. 

18 C.J. p 1309 note 58. 

37. Fla.—Owens v. State, 61 So.2d 
412. 

Pa.—In re Shelley, 2 A.2d 809, 332 
Pa. 358—Commonwealth v. Leh¬ 
man, 164 A. 526, 309 Pa. 486. 

Subordination, to legislative direction 
Duties of district attorney in rep¬ 
resenting state are subordinate to 

legislative direction as to cases in 

which he shall proceed. 

Wis.—State v. Coubal, 21 N.W.2d 381, 
248 Wis. 247. 

38. Fla.—Owens v. State, 61 So.2d 
412. 


Ind.—State v. Morrison, 64 Ind. 141. 
Kan.—In re Gilson, 9 P. 763, 34 Kan. 
641. 

39. Iowa.—Clark v. Lyon County, 37 
Iowa 469. 

18 C.J. p 1309 note 60. 

40. Fla.—Owens v. State, 61 So.2d j 
412—Barnes v. State, 58 So.2d 157 j 
—Collier v. Baker, 20 So.2d 652, 
155 Fla. 425. 

Ga.—Mai com v. Webb, 86 S.E.2d 489, 
211 Ga. 450. 

Me.—Watts Detective Agency v. In¬ 
habitants of Sagadahoc County, 18 
A.2d 308, 137 Me. 233—Withee v. 
Lane & Libby Fisheries Co., 113 A. 
22, 120 Me. 121. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68. 

N.J.—State v. Longo, 54 A.2d 788, 
136 N.J.Law 589. 

N.Y.—Application of Coleman, 148 N. 

Y.S.2d 753, 1 Misc.2d 685. 
Competency of prosecuting attorney 
to act as interpreter see Courts § 
141 b note 24. 

Powers and duties of county attor¬ 
ney as coroner see Coroners § 11 
note 61. 

Maintenance of office at county seat 
or elsewhere 

Statute providing that prosecuting 
attorney must keep an office at coun¬ 
ty seat is mandatory only to extent 
of requiring him to keep an office 
thereat and does not prohibit his 
maintenance of additional office else¬ 
where. 

Wash.—State ex rel. Becker v. Wiley, 
133 P.2d 507, 16 Wash.2d 340. 

41- Fla.—Barnes v. State, 58 So.2d 
157 —Collier v. Baker, 20 So.2d 652, 
155 Fla. 425—State ex rel. Cooper v. 
Coleman, 189 So. 691, 138 Fla. 520. 
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Construction, in light of statute re¬ 
lating to attorney general 
Statute relating to powers and du¬ 
ties of prosecuting attorney must be 
construed in light of statute vesting 
attorney general with certain rights 
and duties. 

Mich.—Petition of Dohany, 3 N.W.2d 
272, 301 Mich. 273. 

Applicable to all counties In state 
Statute describing a county coun¬ 
sel as chief legal officer of board of 
chosen freeholders of any county in 
state, etc., being general is applica¬ 
ble to all counties regardless of class. 
N.J.—Gallaher v. Camden County, 29 
A.2d 406, 129 N.J.Law 290. 

42. Me.—Withee v. Lane & Libby 
Fisheries Co., 113 A. 22, 120 Me. 
121 . 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68. 

Word ‘‘duty,” when used in a 
statute defining the functions of a 
prosecuting attorney, is not neces¬ 
sarily confined to those duties which 
are expressly detailed in the stat¬ 
ute, but may be construed as cov¬ 
ering those which are necessarily 
incidental to, or implied from, the 
duty expressly imposed. 

Fla.—Hall v. State, 187 So. 392, 136 
Fla, 644. 

43. Me.—Watts Detective Agency v. 
Inhabitants of Sagadahoc County, 
18 A.2d 308,137 Me. 233. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68—Capitol Stages v. 
State, 128 So. 759, 157 Miss. 57& 

Powers and duties of attorney gener¬ 
al of TSnglaafl not identical 
Powers and duties of county pros¬ 
ecutor could not be ascertained by 
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functions neither expressly nor by necessary implica¬ 
tion conferred on him by statute are excluded. 44 

The prosecuting attorney has wide discretion in 
the manner in which his duty shall be performed, 44 * 5 
and such discretion cannot be interfered with by 
the courts unless he is proceeding, or is about to 
proceed, without or in excess of jurisdiction. 44 * 10 
Thus, except as ordained by law, in the performance 
of official acts he may use his own discretion with¬ 
out obligation to follow the judgment of others who 
may offer suggestions ; 45 and his conclusions in 
the discharge of his official liabilities and responsi¬ 
bilities are not in any wise subservient to the views 
of the judge as to the handling of the state's case. 45 * 5 
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Under statutes authorizing the county board to 
prescribe the duties of a county attorney by local 
law, they should proceed by resolution duly entered 
on the minutes, and mere oral instructions are in¬ 
sufficient. 46 

Within constitutional limitations, the legislature 
may authorize the governor to declare that circum¬ 
stances exist justifying limited suspension of pow¬ 
ers of prosecution by a district or prosecuting at¬ 
torney and under such legislation the governor may 
in a proper case requisition another official, such as 
the attorney general, to enter a county and prose¬ 
cute crime, 47 although the legislature may not, it 
has been held, strip from the office of prosecuting 
attorney, even temporarily, its inherent functions, 


identifying them with those of state 
attorney general and then identify¬ 
ing powers and duties of attorney 
general with those of attorney gen¬ 
eral of England in view of constitu¬ 
tional provision for separation of 
powers. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

44. Me.—Withee v. Lane & Libby 
Fisheries Co., 113 A. 22, 120 Me. 
121 . 

garnishing list of hooks considered 
to violate law 

Furnishing, to distributor a list 
of magazines or books considered to 
be pernicious or obscene literature, 
constituted an informal method of 
law enforcement which was beyond 
scope of any authority given prose¬ 
cuting attorney. 

U.S.-HMH Pub. Co. v. Garrett, D.C. 

Ind., 151 F.Supp. 903. 

N.J.—Bantam Books, Inc. v. Melko, 
96 A.2d 47, 25 N.J.Super. 292. mod¬ 
ified on other grounds 103 A.2d 256, 
14 N. J. 524. 

*ax foreclosure 

In absence of statute so providing, 
state’s attorney need not investigate 
value of each property on which a tax 
foreclosure proceeding is commenced, 
and need not advise board of county 
commissioners to bid in property at 
tax foreclosure sale. 

Ill.—People ex reL Schreiner v. 
Courtney, 43 N.E.2d 982, 380 Ill. 
171. 

Guarding ua&ccused person against 
his wishes 

District attorney had neither duty 
nor power to place guards or to 
cause guards to be placed over a per¬ 
son against his wishes, merely be¬ 
cause such person’s life had been 
threatened and there was a probabil¬ 
ity that a crime might be committed, 
in future, against such person, who 
was not accused of any crime or un¬ 
der Investigation. 

N.Y.—Anastasio v. Monahan, 124 N- 
Y.&2d 328. 


Permitting access to records of grand 
jury 

(1) District attorney was under 
no duty to furnish one who had been 
convicted of robbery in first degree 
with copies of grand jury records of 
two indictments involved. 

N.Y.—People ex rel. Reed v. Hogan, 

55 N.Y.S.2d 71, 269 App.Div. 802. 

(2) District attorney properly called 
attention of county court to request 
of counsel for state commissioner of 
motor vehicles that testimony of 
witness before grand jury in in¬ 
vestigation be made available to bu¬ 
reau of motor vehicles on pending 
hearing with respect to suspension or 
revocation of corporate motor vehicle 
dealer’s registration certificate and 
properly refrained from making such 
request or acquiescing in making 
thereof. 

N.Y.—In re Special Report of Grand 

Jury of Erie County Court, 77 N.Y. 

S.2d 438, 192 Misc. 857. 

Release of endorsers on note payable 
to government 

(1) Agreement between district at¬ 
torney and maker of note extending 
time of payment of note payable to 
government of Virgin Islands was not 
binding on government and did not 
release endorsers of note from lia¬ 
bility, especially when agreement 
specifically provided that it was not 
in substitution of, but supplemental 
to, any and all written obligations in 
connection with such indebtedness. 
U.S.—Government of Virgin Islands 

v. Gordon, C. A Virgin Islands, 244 

F.2d 818. 

(2) Neither Organic Act nor code 
of Virgin Islands clothe district at¬ 
torney with authority to release en¬ 
dorsers on note payable to govern¬ 
ment. 

U.S.—Government of Virgin Islands 

v. Gordon, supra. 

Duty to furnish copy of exhibit used 
on trial 

District attorney was under no 
duty to furnish one who had been 
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convicted of robbery in first degree 
with a copy of an exhibit used on 
his trial. 

N.Y.—People ex rel. Reed v. Hogan, 
55 N.Y.S.2d 71, 269 App.Div. 802. 
Compelling testimony 

(1) Statutes authorizing county de¬ 
tectives and investigators to admin¬ 
ister oath with respect to matters in¬ 
volving a violation or an attempted 
violation of criminal laws does not 
empower prosecutor to compel testi¬ 
mony. 

N.J.—State v. White, 142 A.2d 65, 27 
N.J. 158. 

(2) Authority of prosecuting at¬ 
torney to administer oath see Oaths 
and Affirmations § 5. 

44.5 N.Y.—Application of Coleman, 
148 N.Y.S.2d 753, 1 Misc.2d 685. 

Pa.—Comonwealth ex rel. Balles v. 
Weber, O. & T., 66 Montg.Co. 

256. 

44.10 N.Y.—Application of Coleman, 
148 N.Y.S.2d 753, 1 Misc.2d 685. 

45. U.S.—TJ. S. v. Brokaw, D.C.I11., 
60 F.Supp. 100. 

Cal.—People v. Pollock, 77 F.2d 885, 
25 C.A.2d 440. 

It is of poblio interest that prose¬ 
cuting attorney be free and untram¬ 
meled, in performance of his duties, 
by persons who have no specific 
legal authority to inquire into or in¬ 
terfere with his judgment and per¬ 
formance of his duties. 

Ind.—State ex rel. Steers v. Holo- 
vachka, 142 N.E.2d 593, 236 Ind. 
565. 

45.5 Mo.—State ex rel. Griffin v. 
Smith, 258 S.W.2d 590, 363 Mo. 
1235. 

Okl.—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr., 323 P.2d 993. 

46. N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

47- N.Y.—Application of Cranford 
Material Corporation, 20 N.Y.S.2d 
865, 174 Misc. 154. 
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nor transfer them to an officer appointed bj* central 
authority in violation of constitutional provisions. 4 ® 

A prosecuting attorney is ordinarily vested with 
official discretion as to the institution of criminal 
prosecutions 49 and as to the cases he will prose¬ 
cute, 49 -® and under the law in some jurisdictions he 
is charged with more important duties than formerly 
devolved on the prosecuting attorney and is vested 
with wide discretion relative to institution of both 
criminal and civil proceedings. 50 Such discretion 
must, however, be exercised in good faith 50 * 5 ac¬ 
cording to the dictates of his own judgment and 
conscience uncontrolled by the judgment or con¬ 
science of any other person, 50 - 10 and in accordance 
with established principles of law, fairly, wisely, and 
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with skill and reason; 50 - 15 and he must at all times 
act in good faith and exercise all reasonable and 
lawful diligence in every phase of his work. 50 - 20 

A law abiding attitude specially becomes prose¬ 
cutors, 50 * 25 who are charged with the obligation ta 
act in due accordance with the law in the discharge- 
of their public duties. 50 - 30 It is their duty to be 
zealous advocates, 50 - 35 but concealment from the 
court of facts material to the issues is improper. 50 - 4,l> 
The mere fact that their private rights have been in¬ 
vaded permits no deviation based on personal pre¬ 
dilection or gain. 50 * 45 

Collateral attack . Broadly speaking, the acts 
of a prosecuting attorney may not be questioned col- 


48. N.D.—State ex rel. Ilvedson v. 
District Court in and for Ward 
County, 291 N.W. 620, 70 N.D. 17- 
Ex parte Corliss, 114 N.W. 962, 16 
N-D. 470. 

Tex.—Maud v. Terrell, 200 S.W. 375, 
109 Tex. 97. 

49. Md.—Brack v. Wells, 40 A.2d 319, 
184 Md. 86, 156 A.L.R. 324. 

N.Y.—Leone v. Fanelli, 87 N.Y.S.2d 
850, 194 Misc. 826. 

Okl.—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr., 323 P.2d 993. 

Or.—Watts v. Gerkins, 228 P. 135, 
111 Or. 641, 34 A.L.R. 1489. 
Removal for failure to prosecute see 
supra § 7(3). 

Oflcial and personal discretion 

Discretion vested by law in prose¬ 
cuting attorney is both official and 
personal. 

Mo.—State on Inf. McKittrick v. Wal- 
lach, 182 S.W.2d 313, 353 Mo. 312, 
155 A.L.R. 1. 

Matter of prosecution of any crim¬ 
inal case is within entire control 
of district attorney. 

La.—State v. Jourdain, 74 So.2d 203, 
225 La. 1030. 

Reasonable ground for prosecution 
Prohibition Law, L. § 2224—55, re¬ 
quiring district attorney to prose¬ 
cute for unlawful possession of in¬ 
toxicating liquors, did not directly 
or impliedly repeal L. § 1018, defin¬ 
ing his duties, in view of §§ 2224— 

50. 2224—51, 2224—52, 2224—54, fil¬ 
ing of verified complaint by him de¬ 
pending on existence of reasonable 
ground to believe that offense 
charged has been committed. 

Or.—Watts v. Gerking, 228 P. 135, 111 
Or. 641, 34 A.L.R. 1489. 

When not subject to penalties 

District attorney, in determining 
whether to institute prosecution, is 
quasi judicial officer possessing cer¬ 
tain discretion, under L. § 1018, as 
to when, how, and against whom to 
proceed, and hence is not required by 
Prohibition Law, L. § 2224—55, to 


prosecute criminal action for un¬ 
lawful possession of intoxicating liq¬ 
uors, to avoid penalties prescribed 
by § 2224 —44, where he knows that 
I affidavit is perjured. 

Or.—Watts v. Gerking, supra. 

Policy of enforcement 
A prosecuting attorney, in good 
faith exercising his discretion, may 
personally determine, in conference 
j and in collaboration with peace of¬ 
ficers and liquor enforcement officers, 
that a certain plan of action or a 
certain policy of enforcement will be 
best productive of law enforcement 
and will best result in general law 
observance. 

Mo.—State on inf. McKittrick v. Wal- 
lach, 182 SW.2d 313, 353 Mo. 312, 
155 A.L.R. 1, 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

Seeking of indictments 

The discretion vested in county 
prosecutor as to method of per¬ 
forming his duties applies as much 
to the seeking of indictments from 
grand jury as it does to prosecuting 
or recommending a nolle prosequi 
after indictment has been found. 
N.J.—State v. Winne, supra. 

49.5 Md.—Ewell v. State, 114 A.2d 
66, 207 Md. 288. 

50. N.D.—State ex reL Ilvedson v. 
District Court in and for Ward 
County, 291 N.W. 620, 70 N.D. 17. 

50.5 Nev.—Jones v. Eighth Judicial 
Dist. Court of State, 219 P.2d 
1055, 67 Nev, 404. 

Matters considered in determining 
good faith 

(1) Distinction between exercise of 
discretion by county prosecutor in 
good faith and willful failure to 
act is to be judged by his conduct 
in light of all facts and circumstanc¬ 
es. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

(2) Pact that there were confer¬ 
ences and repeated contact and col¬ 
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laboration between prosecuting at¬ 
torney and peace officers and liquor 
control agents was a circumstance 
shedding light on whether prosecut¬ 
ing attorney’s action or nonaction in 
a particular case was an arbitrary 
or good-faith exercise of discretion. 
Mo.—State on inf. McKittrick v. Wal- 
lach, 182 S.W.2d 313, 353 Mo. 312; 
155 A.L.R. 1. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

Similar ity to exercise of judicial 
discretion 

Exercise of discretion by county 
prosecutor in performance of his du¬ 
ties implies conscientious judgment, 
not arbitrary action, and takes ac¬ 
count of law and particular circum¬ 
stances of case, being directed by 
reason and conscience of prosecutor 
to a just result, much the same as 
exercise of discretion by a judge. 
N.J.—State v. Winne, supra. 

50.10 Mo.—State on inf. McKit¬ 
trick v. Wallach, 182 S.W.2d 313, 
353 Mo. 312, 155 A.L.R. 1. 

N.J-—State v. Winne* 96 A.2d 63, 12 
N.J. 152. 

50.15 Mo.—State on inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 353 
Mo. 312, 155 A.L.R. 1. 

N.J.—State v. Winne* 96 A.2d 63, 13 
N.J. 152. 

50.20 N.J.—State v. Winne, supra. 

5025 U.S.—Yanish v. Barber, CJL 
Cal., 232 F.2d 939—In re Sylvester, 
D.C.N.Y., 41 P.2d 231. 

SOJBO N.J.—Earl v. Winne, 161 A. 
2d 535, 14 N.J. 119. 

5035 U.S.—17. S. v. Procter & Gam¬ 
ble Co., D.C.N.J., 19 F.RJ>. 247. 
Duty of impartiality in conducting 
criminal trial see infra 5 14 (1). 

5040 U.S.—U, S. ▼. Procter & Gam¬ 
ble Co., supra. 

50.45 N.J.—Earl v. Winne, 161 A. 
2d 535, 14 N.J. 119. 
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laterally even though on direct proceedings they 
might be held unauthorized. 51 

Delegation of powers and duties. In the absence 
of statutory authority therefor, a district attorney is 
not authorized to delegate all of his official powers 
and duties to private counsel, 51 * 5 and warrants of 
attorney executed by the district attorney purported¬ 
ly conferring on private attorneys complete power 
to prosecute, negotiate, settle, and superintend an 
action filed in the name of the commonwealth con¬ 
stitute an invalid attempt to abdicate powers, duties, 
and responsibilities vested exclusively in the district 
attorney. 51 * 10 

§ 11. Representation of United States 

The United States attorney represents the United 
States and government officials and employees in the 
prosecution or defense of criminal and civil actions in his 
district. 


The United States attorney represents the United 
States in his district, 51 * 50 and nobody else except 
such special United States attorneys or special at¬ 
torneys general as come into the district, properly 
commissioned under statute, can be given that au¬ 
thority. 51 * 55 The United States attorney is vested 
with broad discretion to protect the public from 
crime, 51 - 60 such discretion being derived both from 
statutory grant 51 * 65 and the authority of the attor¬ 
ney general at common law. 51 * 70 Thus, under ap¬ 
plicable statutory provisions embodied in 28 U.S. 
C.A. § 507, the United States attorney of the dis¬ 
trict where a violation of a federal statute occurs is 
charged with the duty of prosecution and vested 
with complete control over the proceedings in the 
exercise of a sound discretion, 52 and it is his func¬ 
tion to prosecute both criminal and civil actions in 
his district. 53 In this connection he acts in an ad- 


51. Fla-—Hart v. State, 198 So. 120, 
144 Fla. 409. 

Ind.—Bruce v. State, 158 N.E. 480, 
199 Ind. 489. 

Collateral attack on right of prose¬ 
cutor to prosecute offense in dis¬ 
trict other than his own see infra 
§ 12(4) b. 

51.5 Pa.—Commonwealth ex rel. 
Shumaker v. New York & Penn¬ 
sylvania Co., 106 A.2d 239, 37S 

Pa. 359. 

51.10 Pa.—Commonwealth ex rel. 
Shumaker v. New York & Penn¬ 
sylvania Co., supra. 

51.50 U.S.—Ex parte Wilson, D.C. 
Tex., 62 F.Supp. 793. 

51.55 U.S.—Ex parte Wilson, supra. 

51.60 D.C.—Fay v. Miller, 183 F.2d 
986, 87 U.S.App.D.C. 168. 

Use of records obtained in another 
proceeding 

Where court, during grand jury in¬ 
vestigation of petroleum industry, al¬ 
lowed government counsel to re¬ 
move records of an oil company 
which had been obtained without vi¬ 
olating fourth or fifth amendments 
to constitution, it would not prevent 
counsel from retaining copies of rec¬ 
ords or restrict use of information 
gained only to investigation as gov¬ 
ernment counsel would have obli¬ 
gation to take any action which 
information might require, although 
in another proceeding. 

U.S.—In re Petroleum Industry In¬ 
vestigation, D.C.Va. f 152 F.Supp. 
646. 

51.65 D.C.—Fay v. Miller, 183 F.2d 
986, 87 U.S.App.D.C. 168. 

51-70 U.S.—U. S. v. Brokaw, D.C. 

Ill., 60 F.Supp. 100. 

D.C.—Fay v. Miller, 183 F.2d 986, 
87 U^JLppJD.a 168, 


Representative of attorney general 

United States district attorney is 
attorney general’s representative in 
district, and is not required to show 
specific authority to act in a prose¬ 
cution for violation of internal reve¬ 
nue code. 

U.S.—U. S. v. Wyman, D.C.Mo., 125 
F.Supp. 276. 

52. U.S.—Clemons v. U. S., C.C.A. 
Md., 137 F.2d 302—Deutsch v. Ad- 
erhold, C.CA.Ga., 80 F.2d 677. 

U. S. v. Brokaw, D.C.I11., 60 F. 
Supp. 100—Sunshine Min. Co. v. 
Carver, D.C.Idaho, 41 F.Supp. 60. 

18 C.J. p 1305 note 98, p 1306 note 2. 
Order of attorney general 

Statute authorizing president to 
cobrdinate and consolidate executive 
and administrative agencies, and ex¬ 
ecutive order issued thereunder au¬ 
thorizing department of justice to 
control institution and conduct of 
litigation as to any case referred to 
such department for prosecution or 
defense, together with certain cir¬ 
culars issued by attorney general, 
do not deprive district attorney of 
right and duty to prosecute viola¬ 
tions of national law occurring in 
his district without being first or¬ 
dered to do so by attorney general. 
U.S.—Hart Coal Corporation v. 
Sparks, D.C.Ky., 9 F.Supp. 825. 

Prosecution endangering life of ac¬ 
cused 

United States attorney's insistence 
on prosecuting individual for tax 
evasion when such proceedings might 
endanger individuaTs life was with¬ 
in discretion which was vested in 
United States attorney to control 
initiation of and course of criminal 
prosecution. 

U.S.—Goldberg v. Hoffman, C.A.7 
225 F.2d 463. " J 
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Enforcement of criminal sanctions 
of labor act 

Provision of Railway Labor Act 
that it shall be duty of any district 
attorney of United States to whom 
any duly designated representative 
of a carrier’s employees may apply 
to institute in proper court and to 
prosecute under direction of attor¬ 
ney general of United States, all nec¬ 
essary proceedings for enforcement 
of provisions of section, and for 
punishment of all violations there¬ 
of does not burden department of 
justice with duty to represent every 
employee, or group of employees, 
who may assert civil rights under 
act, but merely broadens duty of 
department of justice by giving it 
specific responsibility to enforce 
criminal sanctions imposed by sec¬ 
tion. 

U.S.—Cepero v. Pan Am. Airways, 
C.A.Puerto Rico, 195 F.2d 453, cer¬ 
tiorari denied 73 S.Ct. 50, 344 U.S. 
840, 97 L.Ed. 653, rehearing de¬ 
nied 73 S.Ct. 174, 344 U.S. 882, 
97 L.Ed. 683, certiorari denied 76 
S.Ct. 217, 350 U.S. 925, 100 L.Ed. 
810, rehearing denied 76 S.Ct. 343. 
350 U.S. 955, 100 L.Ed. 831. 

53. U.S.—McKay v. Rogers, C.C.A. 
Okl., 82 F.2d 795. 

Alaska.—U. S. v. Lynch, 7 Alaska 568. 

Word “prosecute” within federal 
Civil Aeronautics Act providing that 
for all violations of act it shall be 
duty of United States district attor¬ 
ney to "prosecute,” means to fol¬ 
low up or carry forward a judicial 
action, civil or criminal. 

Ariz.—State v. Dickens, 183 P.2d 148, 
66 Ariz. 86. 

Havigable waters 

United States attorney by virtue 
of his office alone is authorized to 
institute action to enjoin individuals 
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ministrative capacity. 63 - 5 jf f rom a corrupt mo _ 
tive he prosecutes, or refuses to prosecute, the only 
remedy is a proceeding to remove him from office 
and criminal prosecution. 53 - 10 

The United States attorneys and their assistants 
are authorized to appear and defend civil and crimi¬ 
nal actions against government officials, employees, 
and military personnel for acts done in the perform¬ 
ance of their official duties. 53 * 15 Accordingly, the 
United States attorney may properly represent the 
clerk and deputy clerk of the United States district 
court in an action against them for damages for al¬ 
leged failure to record an order of the judge. 53 - 20 
It is also the duty of the United States district at¬ 
torneys to conduct all suits and proceedings arising 
out of the provisions of law governing national 
banking associations, in which the United States or 
any of its officers or agents are parties, such as suits 
brought by receivers of national banks for the col¬ 
lection of assets and to wind up their affairs. 54 

Statutory provisions requiring all legal services 
connected with the procurement of titles to sites for 
public buildings, other than life-saving stations and 
pierhead lights, to be rendered by United States dis¬ 
trict attorneys, are mandatory, 54 - 5 and include all 
examinations of such titles and opinions thereon, 55 
and the district attorney must initiate and prosecute 
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condemnation proceedings on behalf of the govern¬ 
ment in order to give the court jurisdiction. 55 * 5 

Where a prosecution was commenced in a state i 
court against officers of the United States and re¬ 
moved by them to the federal court, it was held 
that the United States attorneys should act as 
counsel for such defendants, and that the prosecu¬ 
tion should be conducted by the state authorities, 56 
but suits in state courts do not ordinarily fall within 
the official duty of a United States district attor¬ 
ney even though the United States may be directly 
interested therein. 57 

The powers and duties of United States district 
attorneys are limited by applicable provisions of 
the federal statutes, 58 and they have no power aside 
from statute to bring suits in the name of the United 
States, 59 nor may a United States district attorney 
act for the United States in a district other than 
his own where not so authorized by statute. 60 He 
cannot waive conditions and limitations imposed by 
statute ; 60 * 5 and in an action under the Federal Tort 
Claims Act he has no right to waive a defense. 60 * 16 

In the discharge of his duty to the citizens, it is 
proper for him to call to the attention of a corpora¬ 
tion that he has evidence that its instruments are 
being used to violate the law. 60 * 15 Under a statute 
making it the duty of the district attorney to insti- 


from erecting obstructions on tide- 
lands of navigable waters. 

Alaska.—U. S. v. Lynch, 8 Alaska 
135. 

53.5 U.S.—U. S. v. Brokaw, D.C.I11., 
60 F.Supp. 100. 

53.10 U.S.—U. S. v. Brokaw, supra. 

53.15 U.S.—-Love v. Chandler, C.C. 

A M inn ., 124 F.2d 785, followed in 
Blood v. Pearson, 124 F.2d 787. 

Swanson v. Willis, D.C.Alaska, 
114 F.Supp. 434, affirmed, C.A., 220 
F.2d 440. 

53.20 U.S.*—U. S. for Use of Som¬ 
ers v. Winscott, C.A.I11., 238 F.2d 
519. 

54 . u.S.—Gibson v. Peters, Va., 14 
S.Ct. 134, 150 U.S. 342, 37 L.Ed. 
1104. 

18 C.J. p 1305 notes 99, 1. 

54.5 U.S.—U. S. v. 1,960 Acres of 
Land in Riverside County, Cal., 

D.C.CaL, 54 F.Supp. 867. 

Statute held not repealed by gen¬ 
eral statute authorizing appointment 
of special assistants. 

U.S.—U. S. v. 1,960 Acres of Land 
in Riverside County, CaL, supra. 

55. U.S.—Sill v. U. S., Conn., 87 
F. 699, 31 C.C.A. 200. 

18 C.J. p 1306 note 33. 

55.5 U.S.—U. S. v. 1,960 Acres of i 


Land in Riverside County, CaL, JO. 
C.Cal., 54 F.Supp. 867. 

56. U.S.—Delaware v. Emerson, C. 

C. Del., 8 F. 411. 

57. N.Y.—In re People, by Beha, 
247 N.Y.S. 160, 231 App.Div. 303, 
reversed on other grounds 176 N. 

E. 133, 256 N.Y. 177, reargument 
denied 177 N.E. 191, 256 N.Y. 680, 
and certiorari denied Southerland 
v. People of State of New York 
by Beha, 52 S.Ct 140, 284 U.S. 678, 
76 L.E<L 573. 

58. U.S.—Levy Court v. Ringgold, 

D. C., 5 Pet. 451, 8 L.EcL 188. 
D.C.—Cohen v. U. S., 38 App.D.C. 123. 
Arrest without warrant 

United States district attorney is 
without even color of authority to 
order the arrest of a person with¬ 
out a warrant for alleged violations 
of a federal statute. 

U.S.—Ex parte Swift, D.C.Mo., 276 

F. 57. 

Representation of posseman. 

Refusal of district attorney to rep¬ 
resent posseman, prosecuted with 
deputy United States marshal for 
murder, and refusal of court so to 
require, was not error, even though 
the case was properly removed to 
the federal court. 

U.S.—Carter v. State of Tennessee, 
C.CJLTenn., 18 F.2d 850. 
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59. D.C.—Cohen v. U. S., 38 App. 
D.C. 123. 

Circuit courts of appeals 
Under the act establishing these 
courts, it was held not the duty 
of the district attorney to appear 
therein for the United States, al¬ 
though his duty in such respect is 
subject to change under statutory 
provisions -which should be consult¬ 
ed. 

U.S.—U. S. v. Winston. Wash., 18 
S.Ct. 701, 170 U.S. 522, 42 L.E<L 
1130, followed in U. S. v. Garter, 
CtCL, 18 S.Ct 703, 170 U.S. 527, 42 
L.Ed. 1133. 

60. U.S.—Kelly v. U. S. ex reL 
Frad, C.C.A.N.Y., 89 F.2d 866, af¬ 
firmed 58 S.Ct 188, 302 U.S. 312, 
82 L.Ed. 282. 

60.5 U.S.—Munro v. U. S., C.CJLN. 
Y., 89 F.2d 614, affirmed 58 S.Ct 
421, 303 U.S. 36, 82 L.Ed. 633. 

Fugle v. U. S., D.C.Mont, 157 F. 
Supp. 81. 

Messenger v. U. S., D.CN.Y., 14 
F.R.D. 515, affirmed, CJL, 231 F.2d 
328. 

60.10 U.S.—Brown & Root v. U. S^ 
D.C.Tex., 92 F.Supp. 257, affirmed. 
CJL, 198 F.2d 138. 

60.15 D.C.—Fay v. Miller, 183 Md 
986, 87 U.SApp.D.C. 168. 
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tute proceedings to cancel a certificate of citizen¬ 
ship for fraud, “upon affidavit showing good cause 
therefor,” a district attorney cannot bring such pro¬ 
ceedings unless the prescribed affidavit is present¬ 
ed. 61 The authority of the district attorney to bring 
suit cannot be questioned for the first time in the 
supreme court. 62 

Appearance as amicus curiae. Where the United 
States attorney is invited by the judge to appear 
in a proceeding for criminal contempt, and in the 
proceeding he does not represent the government, 
his participation approximates that of an amicus 
curiae, and there is no procedural invalidity there- 
in. 62 - 6 

The prosecution of Chinese persons found in his 
district, unlawfully within the United States under 
the exclusion acts, has been held a part of the duty 
of the district attorney. 63 

In the District of Columbia, it has been held that 
prosecutions for violation of police regulations or 
municipal ordinances, and of penal statutes in the 
nature of police or municipal regulations, are pros¬ 
ecuted by the attorney for the district; but that 
all other criminal prosecutions must be conducted 
by the United States district attorney. 64 

In the territories . It has been held that the prose¬ 
cuting attorney for the territory, not the United 
States district attorney, prosecutes cases arising un¬ 
der territorial laws, the district attorney appearing 
only when the court sits as a district court of the 


United States. 65 Under a provision in the revised 
organic act that the United States attorney shall 
conduct civil proceedings in which the government 
of the Virgin Islands is a party, the government of 
the Virgin Islands comprises the executive depart¬ 
ments, departmental boards and commissions, and 
the independent boards, agencies, authorities, com¬ 
missions, and other instrumentalities required by 
federal law for participation in federal programs. 65 * 5 

Medium of communication with executive branch . 
As the recognized officer of the government, the 
United States district attorney is the only medium 
through whom the court can communicate with the 
executive authorities. 66 

§ 12(1). Representation of State or County 

a. In general 

b. Particular proceedings 

a. In General 

It is the duty, right, and privilege of the prosecuting 
attorney to represent the state and the counties within 
his district in the courts of that district in connection with 
sundry legal matters concerning the state or county. 

The prosecuting attorney represents the state in 
the realm of law enforcement, 66 * 50 and in litiga¬ 
tion in the outcome of which the state has a direct 
interest; 66 * 55 and it is not only his duty, but also 
his right and privilege, to represent the state and 
the counties within his district in the courts of that 
district, and in connection with sundry legal matters 
concerning state or the political subdivision. 67 He 


61. D.C.—Cohen v. U. S. t 38 App. 
D.C. 123. 

18 C.J. p 1306 note 36. 

62. U.S.—McLaughlin v. U. S., Cal., 
2 S.Ct. 802, 107 U.S. 526, 108 U.S. 
510, 27 L.Bd. 806. 

62.5 U.S.—Kasper v. Brittain, C.A. 
Tenn., 245 F.2d 97. 

63. U.S.—Chin Bak Kan v. TJ. S., 
N.Y., 22 S.Ct. 891, 186 U.S. 193, 
46 L.Ed. 1121, followed in Chin 
Ying v. U. S., N.Y., 22 S.Ct. 895, 
186 U.S. 202, 46 L.Ed. 1126. 

64L D.C.—U. S. v. Hoskins, 16 D.C. 
478. 

18 C.J. p 1306 note 41. 

Offense punishable by fine and im¬ 
prisonment 

Prosecution for violation of stat¬ 
ute rendering it unlawful to invite, 
entice, or persuade any person fif¬ 
teen years of age or over for pur¬ 
pose of prostitution or any other 
immoral or lewd purpose, should be 
conducted by United States attorney 
In name of, and for benefit of. United 
States, since offense is punishable 
by h ath fine and imprisonment. 


D.C.—U. S. v. Strothers, 228 F.2d 34, 
97 U.SAlPp.D.C. 63. 

65. U.S.—Snow v. U. S., Utah, 18 
Wall. 317, 21 L.Bd. 784. 

Idaho.—People v. Heed, 1 Idaho 402. 
65.5 U.S.—Virgin Islands Housing 
and Redevelopment Authority v. 
19.1078 Acres of Land in St. 
Thomas, Virgin Islands, D.C.Virgin 
Islands, 161 F.Supp. 475. 

66. U.S.—U. S. v. Blaisdell, D.C.N. 
Y. f 24 F.Cas.No.14,608, 3 Ben. 132. 

66.50 Md.—Wells v. Price, 37 A.2d 
888, 183 Md. 443. 

66.55 Mont—State ex rel. Porter v. 
District Court of First Judicial 
Dist, 220 P.2d 1035, 124 Mont. 249. 
N.J.—State v. Home Fuel Oil Co. of 
Ridgewood, 69 A.2d 221, 6 N.J. 
Super. 414. 

67. U.S.—Lewis v. Brautigam, C. 
A.Fla., 227 F.2d 124, 55 A.L.R.2d 
505. 

Ill.—People ex rel. Kunstman v. 
Shinsaku Nagano, 59 N.E.2d 96, 389 
Ill. 231—People v. Munson, 150 
N.E. 280, 319 HL 596. 

Mich.—Ray v. Gun Plains Tp., 66 N. 
W.2d 95, 340 Mich. 549. - 

652 


Mo.—Rinehart v. Howell County, 153 
S.W.2d 381, 348 Mo. 421. 

N.M.—Hanagan v. Board of County 
Com’rs of Lea County, 325 P.2d 
282. 

Wis.—O'Neill v. State, 207 N.W. 280, 
189 Wis. 259. 

18 C.J. p 1306 note 47. 

Authority to enforce rights of 
state is vested by constitution exclu¬ 
sively in state’s attorneys. 

Tex.—American Liberty Pipe Line 
Co. v. Agey, Civ.App., 167 S.W.2d 
580, affirmed 172 S.W.2d 972, 141 
Tex. 379. 

All actions 

County attorney must appear and 
prosecute and defend, on behalf of 
state or county, all actions or pro¬ 
ceedings, civil or criminal, in which 
state or county is interested as par¬ 
ty, under statute. 

Okl.—Lee v. State, 231 P. 324, 28 
Okl.Cr. 397. 

E xamin ation relative to jury’s con¬ 
duct 

On motion by defendant to set 
aside verdict and grant new trial 
because jury had been taken from 
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represents the county generally in all matters of 
law, 67 - 5 investigates claims against the county, 67 * 10 
draws contracts relating to the business of the coun¬ 
ty, 67 - 10 and gives legal opinions in matters of law 
in which the county is interested. 67 * 20 

Under statutes authorizing the county board and 
prosecuting attorney to defend actions against the 
county, the prosecuting attorney represents the coun¬ 
ty and the board in defense of the county unless 
directed by the board to do otherwise, 67 - 25 and where 
the board remains silent, it is bound by the bona 
fide representation of the county by the prosecut¬ 
ing attorney notwithstanding failure to notify the 
board of the commencement of the action against 
the county, 67 - 30 no duty being imposed by the stat¬ 
ute on the prosecuting attorney to notify the board 
of the commencement of the proceeding against the 
county. 67 * 35 If a prosecuting attorney may bring 


suit on behalf of a county, he may bring it where 
only a part of the county is concerned. 67 - 40 

It is held that the prosecuting attorney is the at¬ 
torney and legal adviser of the county officials in 
all matters pertaining to the official business of the 
county 67 * 45 in which a knowledge of the law is re¬ 
quired, 67 * 50 and that he may represent state officers 
and defend them in civil actions against them for 
acts done in the performance of their official du¬ 
ties. 67 - 55 Moreover, all services rendered to such 
officials by district attorneys are official duties. 67 * 60 
Under a statute authorizing the district attorney to 
appear in all civil cases in which any county within 
his district may be interested, a district attorney has 
no authority to institute and maintain a civil action 
in the name of the state for the use and benefit of a 
county located outside of the territory of his dis¬ 
trict 67 * 65 


deliberation room to hotel for sup¬ 
per, solicitor was held properly per¬ 
mitted to assist trial judge in exam¬ 
ining- bailiffs to determine what, if 
anything, had taken place on trip 
to hotel. 

S.C.—State v. Emory, 183 S.E. 323, 
178 S.C. 461. 

Attending hearing on application for 
executive clemency 
It is the duty of the prosecuting 
attorney of the county wherein a 
conviction was had to attend the 
hearing of an application for execu¬ 
tive clemency, in order to present 
the facts developed at the trial, or 
any new matter necessary to meet 
applicant’s case. 

N.Y.—Tompkins v. New York City, 
43 N.Y.S. 878, 14 App.Div. 536. 
Bond issue 

County attorney must assist coun¬ 
ty commissioners acting for and on 
behalf of township of county in is¬ 
suance of road bonds. 

Okl.—Schulte v. Board of Com’rs of 
Pontotoc County, 253 P. 494, 122 
Okl. 205. 

Representation of both county and 
state 

State’s attorney is not merely pros¬ 
ecuting officer in county in which 
he is elected, but he is officer of 
state in general matter of enforce¬ 
ment of criminal law. 

Vt.—In re Wakefield, 177 A. 319, 107 ! 
Vt. 180. 

Employment of special counsel 
Under applicable statutory provi¬ 
sions, it has been held that a re¬ 
quirement that the attorney gener¬ 
al’s office or the district attorney’s 
office represent the state or county 
is limited to the cases enumerated in 
the statute, that it is also confined 
to representation of the state or the 
county, and that special counsel may 
be employed instead to represent a 


highway district in certain matters. 
N.M.—State v. Davidson, 275 P. 373, 
33 N.M. 664. 

Resistance of improper claims 

A testamentary trustee's effort to 
compel county board of supervisors 
to comply with its agreement to pay 
for land, purchased from trustee by 
county school board for school build¬ 
ing site, was not a “claim or de¬ 
mand” against county within stat¬ 
ute requiring commonwealth’s at¬ 
torney to resist improper c l ai m s be¬ 
fore board. 

Va.—Shenandoah County School Bd. 
v. Board of Sup’rs of Shenandoah 
County, 36 S.E.2d 620, 184 Va. 700. 
Receipt for money awarded to county 
County attorneys and private 
counsel representing counties in ac¬ 
tion would have authority to re¬ 
ceipt for money awarded to coun¬ 
ties. 

Neb.—State ex rel. Heintze ▼. Ad¬ 
ams County, 75 N.W.2d 539, 162 
Neb. 127. 

Appearance as relator 
District attorney has authority to 
appear as relator on behalf of state. 
N.M.—State ex rel. McCulIoh v. Pol- 
hemus, 183 P.2d 153, 51 N.M. 282. 
67.5 Mo.—Rinehart v. Howell Coun¬ 
ty, 153 S.W.2d 381, 348 Mo. 421. 
67.10 Mo.—Rinehart v. Howell 

County, supra. 

67.15 Mo.—Rinehart v. Howell 

County, supra. 

67.20 Mo.—Rinehart v. Howell i 

County, supra. 

67.25 Wash.—Harter v. King Coun¬ 
ty, 119 P.2d 919, 11 Washed 583. 
Direction or consent of public au¬ 
thorities generally see infra $ 12 
(5). 

67.30 Wash.—Harter v. King Coun¬ 
ty, supra. 


67.35 Wash.—Harter v. King Coun¬ 
ty, supra. 

67.40 Miss.—Shumpert v. Lee Coun¬ 
ty, 20 So.2d 82, 197 Miss. 513. 

67.45 Ill.—Ashton v. Cook County, 
51 N.E.2d 161, 384 ILL 287. 
Probation officers being county of¬ 
ficers, it is duty of prosecutor to ad¬ 
vise such officers and to appear for 
and represent state and county in all 
proceedings in which they may be 
parties. 

Wash.—In re Lewis, 316 P.2d 90Z 
51 Washed 193. 

Freeholders 

Under statute providing that pros¬ 
ecuting attorney shall be legal ad¬ 
viser to all county officers in all 
matters relating to their official busi¬ 
ness, prosecuting attorney has duty 
of giving legal advice to freeholders, 
organized to prepare and propose 
home rule charter for county. 
Wash.—Fitts v. Gibbs, 244 P.2d 241, 
40 Wash.2d 444. 

Validity of bond issue 

District attorney is required, by 
virtue of offices he holds, to advise 
board of county commissioners with 
respect to validity of bond issue. 

N.M.—Hanagan v. Board of County 
Com’rs of Lea County, 325 P.2d 
232. 

67.50 Ill.—Ashton v. Cook County, 
51 N.E.2d 161, 384 Ill. 287. 

€7AS U.S.—Love v. Chandler, C.C.A. 
Minn., 124 F.2d 785, followed in 
Blood v. Pearson, 124 F.2d 787. 

67AO N.M.—Hanagan v. Board of 
County Com’rs of Lea County, 325 
P.2d 282. 

67.65 Miss.—State ex reL Cowan 
v. State Highway Commission, 13 
So.2d 614, 195 Miss. 657. 


653 



27 C.J.S. 


§ 12(1) DISTRICT & PROS. ATTYS. 

An agreement fairly made in the name of the com¬ 
monwealth by the commonwealth's attorney is bind¬ 
ing on his successor in office, 67 * 70 By testifying as * 
to the facts in a cause, a prosecuting attorney does 
not bind the county as its attorney. 67 * 75 A county ^ 
attorney conducting condemnation proceedings on 7 
behalf of the county for the state for a limited ac- ^ 
cess highway has no authority to bind the state as c 
to allowing abutting landowners to enter the high- a 
way and travel thereon at points other than junc- { 
tions with other public highways. 67 - so c 


b. Particular Proceedings 

Under applicable constitutional or statutory provisions, 
the prosecuting attorney may have the power or duty to 
appear in various particular proceedings and not in others. 

As a general rule, the prosecuting attorney repre¬ 
sents the state in all criminal matters arising with¬ 
in his jurisdiction 67 - 85 unless the law disqualifies him 
for some reason. 67 * 90 This includes prosecutions for 
crimes and offenses committed within the district, 68 
and the prosecution or defense of all civil actions 
in which either the state or county may be a party 
or interested. 69 


67.70 Ky.—Commonwealth v. Smith 
244 SAV.2d 724. 

67.75 Cal.—Mortimer v. Acquisi¬ 
tion & Imp. Dist. No. 36 of San 
Diego County, 233 P.2d 113, 105 C. 
A.2d 298. 

67.80 N.Y.—People v. Sack. 110 N. 
Y.S.2S 556, 202 Misc. 571. 

67.85 Ind.—State ex rel. Steers v. 
Holovachka, 142 N.E.2d 593. 236 
Ind. 565—State ex rel. Powers v. 
Vigo Circuit Court, 140 N.E.2d 497, 

236 Ind. 408. 

La.—State ex rel. Perez v. Livaudais, 
11 So.2d 1, 201 La. 1083. 

Mo.—Rinehart v. Howell County, 153 
S.W.2d 381, 348 Mo. 421. 

Mont.—State ex rel. Porter v. District 
Court of First Judicial Dist., 220 
P.2d 1035, 124 Mont. 249. 

N.J.—Morss v. Forbes. 132 A.2d 1, 24 
N.J. 341—Earl v. Winne, 101 A.2d 
535, 14 N.J. 119. 

State v. Longo, 54 A.2d 788, 136 
N.J.Law 589. 

N.Y.—:McDonald v. Goldstein, 83 N.Y. 
S.2d 620, 191 Misc. 763, affirmed 79 
N.Y.S.2d 690, 273 App.Div. 649. 

Application of Coleman, 148 N.Y. 
S.2d 753, 1 Misc.2d 685—People v. 
La Plante, 137 N.Y.S.2d 893, 207 
Misc. 546. 

Anastasio v. Monahan, 124 N.Y. 
S.2d 328. 

N.C.—State v. Loesch, 75 S.E.2d 654, 

237 N.C. 611. 

Okl.—Short v. State, 125 P.2d 227, 
74 Okl.Cr. 272. 

Wash.—State v. St. Clair, 151 P.2d 
181, 21 Wash.2d 407. 

Powers and duties with respect to 
conduct of criminal prosecutions 
see infra § 14<l)-§ 14(2). 

Implied light 

While constitution does not enu¬ 
merate powers and duties of district 
attorney, his right to prosecute crim¬ 
inal proceedings, if not expressly 
provided for, is necessarily implied 
from sections creating office of 
district attorney, especially section 
prohibiting him from defending any 
criminal prosecution. 

La.—Kemp v. Stanley, 15 So.2d 1, 204 
La. 110. 


Detection, apprehension, arrest, and 
conviction of criminals 

(1) Statute relating to duties of 
county - prosecutor and appointment 
of county detectives and investi¬ 
gators to assist county prosecutor 
reflect fixed legislative policy to cast 
on county prosecutor responsibility 
for detection, apprehension, arrest, 
and conviction of criminals in his 
county. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

Lucky Calendar Co. v. Cohen, 115 
A.2d 603, 36 N.J.Super. 300, re¬ 
versed on other grounds 117 A.2d 
487, 19 N.J. 399, opinion adhered 
to 120 A.2d 107, 20 N.J. 451—State 
v. Eisenstein, 83 A.2d 777, 16 N.J. 
Super. 8, affirmed 88 A.2d 366, 9 N. 
J. 347. 

(2) Statutory duties cannot be re¬ 
stricted to prosecution of matters 
where--complaints have already been 
filed. 

N.J.—State v. Winne, supra. 

(3) Statutes do not mean that 
county prosecutor is required person¬ 
ally to detect, arrest, indict, and con¬ 
vict, although he may do so, but 
mean that he is responsible for see- 

I ing that those things are done either 
by himself or his staff, or by local 
law enforcement authorities func¬ 
tioning within his county. 

N.J.—State v. 'Winne, supra. 

67.90 Ind.—State ex rel. Powers v. 
Vigo Circuit Court, 140 N.E.2d 497, 
236 Ind. 408. 

Prosecutions of disorderly persons 

Statute placing prosecution of 
criminal business of state in hands 
of county prosecutor, and court rule 
directed to that effect, have reference 
to indictable offenses and not to 
prosecutions under Disorderly Per¬ 
sons Act. 

N.J.—State v. Labato, 80 A.2d 617, 7 
N.J. 137. 

68. La.—State v. Testa, 94 So. 895, 
152 La. 951—State v. Nunez, 85 
So. 52, 147 La. 394. 

N.Y.—In re B. Turecamo Contract¬ 
ing Co., 21 N.Y.S.2d 270, 260 App. 
Div. 253, appeal denied Turecamo 

654 


v. Bennett, 22 N.Y.S.2d 123, 259 
App.Div. 1094. 

18 C.J. p 1306 note 48. 

Duty to initiate prosecution 
While it is not the duty of a 
prosecuting attorney to spy into 
other people’s business, prosecuting 
attorney was under duty to observe 
operation of slot machines in city 
of county, where city was “plas¬ 
tered” with openly operated ma¬ 
chines, and to initiate proceedings 
against parties whom he knows, or 
has reason to believe, have com¬ 
mitted crimes, and the fact that his 
duties rise to the dignity of exer¬ 
cising discretion cannot excuse neg¬ 
lect of duty on his part. 

Mo.—State, on inf. McKittrick, v. 
Wymore, 132 S.W.2d 979, 345 Mo. 
169. 

69. Ill.—People v. Jamison, 157 Ill. 
App. 546. 

Mo.—Rinehart v. Howell County, 153 
S.W.2d 381, 348 Mo. 421. 

Ohio.—State ex rel. Rulison v. Kil- 
gour, 8 Ohio N.P..N.S., 81—State 
ex rel. Campbell v. National 
Banks, 4 Ohio N.P.,N.S., 245. 

Okl.—Schulte v. Board of Com’rs of 
Pontotoc County, 253 P. 494, 122 
Okl. 205—Board of Com’rs of 
Oklahoma County v. Barber As¬ 
phalt Paving Co., 200 P. 990, 83 
Okl. 54. 

Pa.—Manheim v. Board of Com’rs of 
Venango County, 198 A. 650, 339 
Pa. 92. 

Commonwealth v. Ayers, 3 Pa. 
Dist. & Co. 818, 18 North.Co. 333. 
Tex.—Hoffman v. Davis, Civ.App., 79 
S.W.2d 637, affirmed 100 S.W.2d 
94, 128 Tex. 503—Bexar County v. 
Davis, Civ.App., 223 S.W. 558, 
error refused. 

18 C.J. p 1307 note 49. 

Powers and duties with respect to- 
conduct of civil actions and pro¬ 
ceedings see infra § 15(l)-§ 15(2). 
Suits on behalf of state 
District attorney in his own 
district is proper law officer of state 
to institute suit on behalf of state 
in its sovereign capacity as guardian 
of rights of people. 

Or.—State ex rel. Johnson v. Farrell, 
151 P.2d 636, 175 Or. 87. 
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Under applicable constitutional or statutory pro¬ 
visions the prosecuting attorney may have the pow¬ 
er or duty to appear in various particular proceed¬ 
ings, 70 such as proceedings in respect of county real 
estate 71 disbursement of school funds, 72 divorce 
proceedings, 73 habeas corpus proceedings presented 
by a person convicted of crime, 73 *® proceedings to 
abate by writ of injunction, as a common nuisance, 
a place where intoxicating liquors are found, kept, 
or possessed, 73 * 10 proceedings to recover funds from 
delinquent officials, 74 proceedings to recover funds 


illegally paid under an allegedly void order of the 
county officials, and to have the contract under 
which the payments were made adjudicated void, 74 * 5 
tax matters, 75 and actions instituted to secure an ad¬ 
judication of the constitutionality of a statute. 75 

He cannot act as a purely private prosecutor. 77 
The fact that a prosecuting attorney is charged with 
the duty of enforcing the laws does not preclude his 
attacking the constitutionality of acts of the legis¬ 
lature. 78 


Defense of county officials 

Deputy sheriff is “county official" 
within local law providing that 
county attorney shall defend ac¬ 
tions against county officials. 

N.Y.—Netarz v. Fagan, 257 N.Y.S. 
610, 143 Misc. 893. 

70. Kan.—State ex rel. Lester v. 
Baker, 134 P.2d 386, 156 Kan . 439. 

Collection of money due county 

Taxes due a county from a de¬ 
cedent’s estate constitute a “debt" 
and “money due the county” so as to 
be within the statute requiring 
prosecuting attorneys to sue for 
moneys due the county, and after 
the prosecutor has refused on prop¬ 
er request to institute the suit the 
taxpayer may do so. 

Ohio.—State ex rel. Hostetter v. 
Hunt, 9 N.E.2d 676, 132 Ohio St. 
568. 

Proceeding to restrain county offi¬ 
cials from honoring warrants for 
withdrawal of county funds by state. 
Ohio.—Gorman v. Friedlander, 29 
Ohio N.F..N.S., 467, affirmed 184 
N.E. 530, 126 Ohio St. 163. 

71. Ohio.—Minamax Gas Co. v. 
State, 170 N.E. 33, 33 Ohio App. 
501. 

72. Ill.—People v. City of Chicago, 
199 Ill.App. 356. 

Kan.—State v. Bradbury, 256 P. 149, 
123 Kan. 495. 

73. Hawaii.—Kiakona v. Kiakona, 35 
Hawaii 849. 

Ind.—Chandler v. Chandler, 13 Ind. 
492. 

Ky.—Shepherd v. Shepherd, 192 S.W. 

658, 174 Ky. 615. 

18 C.J. p 1307 note 49 [b]. 
Intervention of state in divorce pro¬ 
ceedings generally see Divorce § 
92. 

73.5 U.S.—U. S. ex rel. Brink v. 
Claudy, D.C.Pa., 96 F.Supp. 220, 
affirmed, C.A., 194 F.2d 535, and 
rehearing denied 102 F.Supp. 802, 
affirmed, C.A., 200 F.2d 699, certi¬ 
orari denied Brink v. Common¬ 
wealth of Pa., 73 S.Ct 792, 345 U. 
S. 930, 97 L.Ed. 1360. 

73.10 Miss.—-State ex rel. v. Carr, 4 
So.24 237, 191 Miss. $59. 


74. Kan.—State ex rel. Lester v. 
Baker, 134 P.2d 386, 156 Kan. 439. 

Ky.—Commowealth for Use and 
Benefit of Clay County v. Size¬ 
more, 108 S.W.2d 733, 269 Ky. 722. 

Suit against county commission, 
ers and bondsmen for illegal ex¬ 
penditures. 

Okl.—State v. Dale, 261 P. 368, 127 
Okl. 113. 

Action against county judge not 
within purview of statute 
Statute authorizing district or 
county attorney to institute pro¬ 
ceedings against any officer in¬ 
trusted with the “collection or safe¬ 
keeping of any public funds,” who 
is abusing the trust confided in him, 
did not empower district attorney to 
bring action against county judge 
for money appropriated as salary 
from county funds in the keeping of 
the county treasurer, the county 
judge not being intrusted either 
with the keeping or the collection of 
such funds, and the proper proceed¬ 
ing in such case being against the 
treasurer, and not the county judge. 
Tex.—Bexar County v. Davis, Civ. 
App., 223 S.W. 558, error refused. 

74^> Tex.—J. R. Phillips Inv. Co. v. 
Road Dist. No. 18 of Limestone 
County, Civ.App., 172 S.W.2d 707, 
error refused. 

75. Ill.—Ashton v. Cook County, 51 
N.E.2d 161, 384 Ill. 287—People v. 
Chicago & E. I. Ry. Co., 149 N.E. 
743, 319 Ill. 163. 

Okl.—Board of Education of Okla¬ 
homa City v. Thurman, 247 P. 
996, 121 Okl. 108. 

Suit to prevent payment of others 
employed to collect taxes 
State’s attorney had power to 
prosecute informations against coun¬ 
ty commissioners, other officials, 
and attorneys to enjoin payment of 
county funds to attorneys employed 
by commissioners to collect, on con¬ 
tingent basis, delinquent personal 
and real property taxes, the right 
to institute such delinquent tax pro¬ 
ceedings resting in such attorney 
and not in outside attorneys. 

Ill.—People ex rel. Courtney v. Ash¬ 
ton, 192 N.E. 820, 358 I1L 146. 
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f 76. Kan.—State ex rel. White v. 
Board of Com’rs of Wyandotte 
County, 39 P.2d 286, 140 Kan. 744. 

Enjoining county officials from act¬ 
ing trader invalid statute 
Prosecuting attorney was held au¬ 
thorized to prosecute suit to enjoin 
county court from enforcing County 
Budget Law, alleged to be unconsti¬ 
tutional, since prosecuting attorney, 
as representative of state, may 
maintain suit on behalf of proper¬ 
ty owners and taxpayers to enjoin 
officers of county from taking ac¬ 
tion under unconstitutional law in 
instances where threatened action 
will injuriously affect property 
rights of property owners and tax¬ 
payers and where, in opinion of 
court, no other remedy is available. 
Mo.—Graves v. Purcell, 85 S.W.2d 
543, 337 Mo. 574. 

Statute exempting dub from opera¬ 
tion of criminal law 
Duty and responsibility of testing 
constitutionality of statute exempt¬ 
ing nonprofit clubs from its provi¬ 
sions penalizing possession, use or 
operation of slot machines as a fel¬ 
ony by instituting and prosecuting 
quo warranto proceeding to oust cor¬ 
poration organized as such a club 
and enjoin its operation of such ma¬ 
chines in its club premises rested 
on prosecuting attorney for county 
wherein such premises were located, 
particularly in view of serious ques¬ 
tions of substantial public interest 
involved. 

Wash.—State ex rel. Evans v. 
Brotherhood of Friends, 247 P.2d 
787, 41 Washed 787. 

77. Okl.—Lee v. State, 231 P. 324, 
28 OkLCr. 397. 

78. Ill.—People v. Fullenwider, 160 
N.E. 175, 329 Ill. 65. 

La.—State v. Watkins, 147 So. 8, 
176 La. 837, followed in State v. 
Malone, 147 So. 11, 176 La. 846, 
State v. Antee, 147 So. 11, 176 La. 
847, City of Shreveport v. Malone, 
147 So. 12, 176 La. 848, City of 
Shreveport v. Capps, 147 So. 12, 

176 La. 849, State v. Richardson, 
147 So. 346, 17$ La. 1054, and 
State v. Washburn, 147 So. 4S9, 

177 La. 27. 
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Where the matter in question does not fall within 
the purview of the constitutional or statutory pro¬ 
vision invoked, the prosecuting attorney neither may 
nor should appear therein. 79 So, it is held that the 
prosecuting attorney is not authorized to bring suit 
to abate an ordinary common-law nuisance, 79 * 5 or 
to recover a sum alleged to be due as a tax imposed 
for unlawfully selling alcohol for beverage purpos- 
es. 79 - 10 It is not the duty of the prosecuting attor¬ 
ney to prosecute qui tam actions for penalties, al¬ 
though the state is entitled to a part of the recov¬ 
ery; 80 and, although there is some authority hold¬ 


ing otherwise, 80 * 5 the duty of the prosecuting attor¬ 
ney has been held not to extend to the arrest and 
apprehension of persons charged with crime. 81 A 
proceeding brought by the prosecuting attorney in 
his official capacity may, if not sustainable as such, 
be sustained as one brought by a citizen where the 
circumstances warrant, the description of the plain¬ 
tiff as prosecuting attorney being disregarded as sur¬ 
plusage. 82 

It is the prosecutor’s duty to appear for the state 
or county notwithstanding the law makes provision 
for the employment of other counsel in special cas- 


79. Tex.—De Shazo v. Webb, Civ. 

App., 109 S.W.2d 264, certified 
. questions answered 113 S.W.2d 
619, 131 Tex. 108—Edmondson v. 
Cumings, Civ.App., 203 S.W. 428. 
Election. contest 

Election contests are not “cases, 
suits or pleas” within constitution¬ 
al provisions requiring state to be 
represented by county attorneys in 
all “cases” in district and inferior 
courts and by attorney general in 
all “suits” and “pleas” in supreme 
court in which state may be a par¬ 
ty; and statutes providing for con¬ 
test of elections held for any other 
purpose than election of officers by 
any resident are not unconstitution¬ 
al on ground state is represented by 
a private person, since such contest 
is a “special proceeding” to which 
state is not made a party. 

Tex.—De Shazo v. Webb, Civ^App., 
109 S.W.2d 264, certified questions 
answered 113 S.W. 2d 519, 131 Tex, 
108. 

Cancellation of contract 

Solicitor-general, as such, had no 
authority to bring action to cancel 
contract made by county board of 
commissioners to sell timber on 
county land. 

Ga.—Malcom v. Webb, 86 S-E.23 489, 
211 Ga. 460. 

Injunction against abandonment of 
railroad 

In view of constitutional and stat¬ 
utory provisions as to duties of at¬ 
torney general, county attorneys, and 
railroad commission, a county at¬ 
torney has no authority on his own 
initiative to institute suit in name 
of state to enjoin abandonment of 
operation of a railroad and removal 
of its tracks, power of county attor¬ 
ney to “represent the state in all 
cases** in district court not including 
authority to institute such a suit. 
Tex.—Wexler v. State, Civ-App., 241 
S.W. 231. 

Interest of county 
Duty of county attorney to defend 
and conduct actions is confined to 
eases in which the county is inter¬ 
ested, and penal action by the com- 
ssesnrealtb to recover a fine, no part 


of which goes to county, is not 
“case in which county is interest¬ 
ed,” as regards right of county at¬ 
torney to prosecute. 

Ky.—Commonwealth v. Euster, 35 
S.W.2d 1, 237 Ky. 162. 

Xi&ck of public interest 

(1) Prosecuting attorney was held 
unauthorized to maintain injunction 
suits against sewer districts in be¬ 
half of taxpayers, where no public 
rights or interests were involved. 
Mo.—State ex rel. St Ferdinand 

Sewer Dist. of St Louis County v. 
McElhinney, 52 S.W.2d 400, 330 
Mo. 1063, 83 A.L.R. 202. 

(2) While the state through pros¬ 
ecuting attorney may proceed by 
injunction to obtain relief where 
there is an infringement of the 
rights of the public involved, a 
county prosecuting attorney was 
without authority to bring on be¬ 
half of state a suit against rail¬ 
road and its lessee to enjoin con¬ 
struction of building, where alleged 
wrong was to patrons of railroad 
and not to public in general. 

Mo.—State ex rel. Huffman v. Kurn, 
App., 119 S.W.2d 62. 

Enforcement of city ordinance 

Statute pertaining to duties of 
j county attorneys generally refers 
to state laws and to actions in which 
state or county is a party, but does 
not confer on county attorney power 
to bring actions in name of state to 
enforce city ordinances. 

Kan.—State ex rel. Burton v. Van- 
dyne, 155 P.2d 458, 159 Kan. 378. 

scatter of state-wide interest 

(1) District attorney has no au¬ 
thority to represent state in litiga¬ 
tion, subject matter of which is of 
state-wide, as distinguished from 
local, interest, save as to certain 
express statutory exceptions, not¬ 
withstanding statute making it duty 
of district attorney to prosecute all 
civil cases in which state or any 
county in his district is interest¬ 
ed with like effect as though suit 
were instituted by attorney general. 
Miss.—Kennington-Saenger Theatres 
v. State ex rel. Dist. Atty., 1$ So.2d 
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f 483, 196 Miss. 841, 153 A.L.R. 883 
—Capitol Stages v. State, 128 So. 
759, 157 Miss. 576. 

(2) State could not, on relation of 
district attorney, sue to restrain bus 
companies, having franchise from 
railroad commission to use highway, 
from continuing to use state high¬ 
way, on ground they were wrong¬ 
fully using highway to extent 
constituting public nuisance. 

Miss.—Capitol Stages v. State, supra. 

79.5 Me.—Withee v. Lane & Libby 
Fisheries Co., 113 A. 22, 120 Me. 
121 . 

Nuisances other than those classified 
by statute 

Under statute defining certain 
places, acts, and conditions to be 
common nuisances, and giving the 
supreme judicial court jurisdiction 
on information filed by the county 
attorney to abate such nuisances, the 
county attorney is not authorized 
to proceed in his own name for the 
abatement of nuisances other than 
those classified, which relate to the 
prohibitory law; and hence a bill in 
his name to abate an ordinary com¬ 
mon-law nuisance should be dis¬ 
missed for want of proper party. 

Me.—Withee v. Lane & Libby Fish¬ 
eries Co., supra. 

79.10 Miss.—State ex rel. v. Carr, 4 
So.2d 237, 191 Miss. 659. 

80. Tenn.—In re Attorney-General, 
Mart. & T. 285. 

18 C.J. p 1308 note 50. 

80.5 N.J.—State v. Winne, 96 A.2d 
63, 12 N.J. 152. 

Lucky Calendar Co. v. Cohen, 115 
A.2d 603, 36 N.J.Super. 300, re¬ 
versed on other grounds 117 A. 2d 
487, 19 N.J. 399, opinion adhered 
to 120 A.2d 107, 20 N.J. 451- 
State v. Eisenstein, 83 A.2d 777, 16 
N.J.Super. 8, affirmed 88 A.2d 366, 
9 N.J. 347. 

81. Cal.—Brite v. Board of Sup'rs 
of Siskiyou County, 68 P.2d 1007, 
21 C.A.2d 233. 

82. Mo.—State ex rel. Hurwitz v. 
North, 264 S.W. 678, 304 Mo. 607, 
affirmed 46 S.Ct. 384, 271 U.S. 40, 
70 L.Ed. 818* 
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es, 83 and, as shown infra § 30(1), although counsel 
so employed may assist him in the performance of 
his duty they cannot displace or supersede him. If 
he prosecutes, in the name of the state or county, a 
suit in which either is really interested as defend¬ 
ant, he violates his duty, 84 and it has been held that 
he should not bring an action in the name of the 
county against the county commissioners. 85 He 
cannot enforce laws for his own benefit, and, al¬ 
though bound to sue for a penalty given by statute 
to the person suing therefor, he cannot retain it for 
himself. 8 ® 

§ 12(2). Representation of Drainage or 
School Districts 

It is not a part of the official duty of a county attor¬ 
ney to represent a drainage district located In his county, 
but in some jurisdictions prosecuting attorneys serve 
school boards as well as other district boards. 

It is not a part of the official duty of a county 
attorney to prosecute for and defend a drainage dis¬ 
trict located in his county. 87 In some jurisdictions, 
however, it is the duty of the prosecuting attorney 
to serve independent district boards of education as 
well as other district boards. 88 


§ 12(3). Exclusive and Concurrent Powers 
of Different Classes of Officers 

a. In general 

b. Prosecuting attorney and attorney gen¬ 

eral 

a. In General 

It Is not for the accused to select his prosecutor} 
constitutional or statutory provisions determine whether 
the prosecution in a given case shall be conducted by one 
or another of the various classes of prosecuting attorneys. 

It is not for accused to select his prosecutor, 8S * 50 
and he is not entitled to complain that he was not 
accorded a fair trial because he was not prosecuted 
by the office of the district attorney. 88 * 55 Consti¬ 
tutional or statutory provisions determine whether 
the prosecution in a given case shall be conducted 
by one or another of the various classes of prose¬ 
cuting attorneys for the several districts, circuits, 
or counties. 88 Such provisions have been applied 
in various states in determining whether a particu¬ 
lar proceeding should be conducted by the county 
attorney or the commonwealth's attorney, 89 * 5 by the 
solicitor general or the solicitor of the criminal 
court, 89 * 19 by the district attorney or the county 
attorney, 89 * 15 or by the district attorney or the 
1 municipal corporation counsel. 89 * 20 


83. Or.—In re Ison, 6 Or. 4$5. 

Tex.—Terrell v. Greene, 31 S.W. 631, 

88 Tex. 639. 

Employment of counsel to assist 

Under statute, duties of county at¬ 
torney include that of representing 
county in proceedings to recover 
money due by delinquent officers, al¬ 
though fiscal court may employ 
counsel to assist him. 

Ky.—Commonwealth, for Use and 
Benefit of Clay County v. Sizemore, 
108 S.W.2d 733, 269 Ky. 722. 

84. Ill.—Whiteside County v. Bur- 
chell, 31 Ill. 68. 

Old.—Coulson v. Territory, 66 P. 

966, 8 Okl. 113. 

18 C.J. p 1308 note 63. 

85. Wash.—Spokane County v. 
Bracht, 62 P. 446, 23 Wash. 102. 

86. Ill .—People v. Wabash, etc., R. 
Co., 12 Ill.App. 263. 

87. Okl.—Lincoln County v. Robert¬ 
son, 130 P. 947, 36 Okl. 616. 

88. W.Va.—McClintic v. Cavender, 
83 S.E. 78, 76 W.Va. 36. 

88.50 N.Y.—People v. Lanni, 168 N. 
Y.S.2d 36, 10 Misc.2d 42—People on 
Information of Bruckner v. Wyner, 
142 N.Y.S.2d 393, 207 Misc. 673- 
People v. Kramer, 68 N.Y.S. 383, 33 
Misc. 209. 

88.55 N.Y.—People v. Lanni, 168 N. 
Y.S.2d 35, 10 Misc.2d 42—People on 

27 C.J.S.—42 


Information of Bruckner v. Wyner, 
142 N.Y.S.2d 393, 207 Misc. 673. 

89. Colo.—McMullin v. Montrose 
County, 68 P. 779, 29 Colo. 478. 

18 C.J. p 1309 note 66. 

89.5 Ky.—Wells v. Miller, 190 S.W. 
2d 41, 300 Ky. 680. 

Pnnctlons in circuit court 

(1) County attorney's duty as to 
circuit court is to attend and aid 
commonwealth’s attorney in all 
prosecutions therein, and, in absence 
of acting commonwealth attorney, to 
attend to all commonwealth’s busi¬ 
ness in that court; and statutes in¬ 
dicate that commonwealth’s attor¬ 
ney is chief prosecutor in circuit 
court and county attorney is merely 
his aid. 

Ky.—Commonwealth v. Buster, 36 S. 
W.2d 1, 237 Ky. 162. 

(2) Where both commonwealth 
and county attorneys are present in 
circuit court action, commonwealth 
attorney controls. 

Ky.—Commonwealth v. Euster, su¬ 
pra. 

(3) Commonwealth’s attorney has 
full charge of all prosecutions in 
circuit court, and county attorney 
may not dismiss such prosecutions 
without consent of commonwealth’s 
attorney, if present, but, when such 
attorney is absent, county attorney 
ha* charge of all such prosecutions, 

657 


except for felonies under control of 
commonwealth’s attorney pro tern., 
appointed by circuit judge. 

Ky.—Wells v. Miller, 190 S.W.2d 41* 
300 Ky. 680. 

89.10 Ga.—Robinson v. State, 85 S. 

E.2d 632, 91 Ga-App. 376. 

In superior court and reviewing’ court 
Duty of representing state in su¬ 
perior court of Pulton County and 
in reviewing court is placed on soli¬ 
citor general of that county, and 
not on solicitor of criminal court 
of that county. 

Ga.—Robinson v. State, supra. 

89.15 Tex.—Garcia v. Laughlin, 285 
S.W. 2d 191, 155 Tex. 261. 
Repres ent ation jointly or singly 

(1) Under constitution, in absence 
of specific legislative enactment, 
either district attorney or county 
attorney, jointly or singly, in event 
either fails to act, is proper officer to 
represent state in district court. 

Tex.—Garcia v. Laughlin, supra. 

(2) State may not be represented 
in such courts by any person other 
than county or district attorney un¬ 
less such officer joins therein. 

Tex.—State Bd. of Dental Examiners 
v. Bickham, Civ-App., 293 S.W. 2d 
563—State ex rel. Downs v. 
Harney, Civ-App., 164 S.W.2d 55. 


89*20 N.Y.—People ▼. Montgomery, 
166 N.Y.S.2d 455, 7 Misc.2d 294. 



27 C.J.S, 


§ 12(3) DISTRICT & PROS. ATTYS. 


b. Prosecuting Attorney and Attorney General 

The respective powers of the attorney general and of 
the prosecuting attorneys of the various subdivisions of 
the state are ordinarily defined by constitution or statute, 
and are not ordinarily coextensive. 

The respective powers of the attorney general and 
of the prosecuting attorneys of the various subdi¬ 
visions of the state are ordinarily defined by con¬ 
stitution or statute. 90 The powers of the prosecut¬ 
ing attorney are not ordinarily coextensive with 
those of the attorney general, 91 and a constitutional 
provision authorizing the legislature to prescribe the 
duties of the prosecuting attorney does not author¬ 
ize the legislature to confer on this officer such pow¬ 
ers as would enable him to usurp the common-law 
duties and functions of the attorney general. 91 - 5 
The prosecuting attorney may not encroach on pow¬ 


ers reserved exclusively to the attorney general, 92 
and the attorney general may neither increase nor 
diminish the powers reserved to the district or pros¬ 
ecuting attorney. 93 

It has been held that the power to prosecute of¬ 
fenses co mmi tted within his district is not vested 
exclusively in the prosecuting attorney as such pow¬ 
er is one of the historic attributes of the attorney 
general, 94 and in some jurisdictions the powers and 
duties of the different officers are partly concurrent, 
in that certain cases may be prosecuted by either the 
attorney general or a district or county attorney. 95 
Normally, however, the prosecutor is entitled to 
prosecute the criminal affairs of the state within 
the county without intervention by the attorney gen¬ 
eral. 95 - 5 


Prosecution, by village attorney 
It has been held proper, and not 
prejudicial, for village attorney, 
rather than district attorney, to 
prosecute one accused of driving 
automobile while intoxicated. 

N.Y.—People on Information of 
Bruckner v. Wyner, 142 N.Y.S.2d 
393, 207 Misc. 673. 

Offense involving local laws 

Although statute generally pro¬ 
vides that district attorney shall 
eonduct all prosecutions for crimes 
and offenses in their respective 
counties, right to prosecute is not 
vested exclusively in district attor¬ 
neys in certain offenses, particularly 
those involving local law, and prose¬ 
cution under information charging 
defendant with violation of certain 
section of city sanitary code, thus 
creating nuisance and hazard to pub¬ 
lic health and safety, could be con¬ 
ducted by corporation counsel of 
city rather than by district attorney. 
N.Y.—People v. Montgomery, 166 N. 
Y.S.2d 455, 7 Misc.2d 294. 

90. La.—State ex rel. Wood v. 

Lassiter, App., 99 So.2d 186. 

Miss.—Capitol Stages v. State, 128 
So. 759, 157 Miss. 576. 

N.Y.—In re B. Turecamo Contract¬ 
ing Co., 21 N.Y.S.2d 270, 260 App. 
Div. 253, appeal denied Turecamo 
v. Bennett, 22 N.Y.S.2d 123, 259 
App.Div. 1094. 

Pa.—Commonwealth v. Peoples, 30 
Del.Co. 80. 

18 C.J. p 1310 note 68. 

Duties held simultaneous, compatible, 
and not conflicting 

Wis.—State ex rel. Arthur v. Supe¬ 
rior Court of Dane County, 43 N. 
W.2d 484, 257 Wis. 430. 

91m Ill.—People v. Newcomer, 120 
N.E. 244, 284 XU. 315. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

Analogous lights and duties 

Eights and duties of a state’s at¬ 


torney are analogous to, or largely 
coincident with, those of attorney 
general, although not identical. 

Ill.—People ex rel. Kunstman v. 
Shinsaku Nagano, 59 N.E.2d 96, 389 
Ill. 231. 

Limitations 

State’s attorney’s powers are not 
coextensive with those of attorney 
general, being limited in criminal 
cases to commencement and prose¬ 
cution of cases in courts of record, 
and attending before justices of the 
peace and prosecuting charges for 
which defendant is required to be 
recognized to appear before court 
of record. Duties of state’s attor¬ 
ney of Cook County did not extend 
to attending prosecutions before jus¬ 
tices of the peace outside of Chica¬ 
go. 

Ill.—People v. Newcomer, 120 N.E. 
244, 284 Ill. 315. 

Local or general character of pro- 
ceeding 

While prosecuting attorneys of 
the counties can bring actions in 
name of state with respect to local 
matters, actions relating to general 
matters affecting whole state must be 
brought by attorney general. 

Mo.—State ex rel. Westhues v. Sul¬ 
livan, 224 S.W. 327, 283 Mo. 546. 

91.5 Miss.—Kennington-Saenger The¬ 
atres v. State ex rel. Dist. Atty., 18 
So.2d 483, 196 Miss. 841, 153 A.L.R. 
883. 

92. Ala.—State v. Burke, 48 So. 
1035, 160 Ala. 163—In re Stephen¬ 
son, 21 So. 210, 113 Ala. 85. 

State v. Curtis, 93 So. 229, 18 
Ala.App. 531. 

Miss.—Capitol Stages v. State, 128 
So. 759, 157 Miss. 576. 

93. Miss.—Capitol Stages v. State, 
supra. 

94. N.Y.—In re B. Turecamo Con¬ 
tracting Co., 21 N.Y.S.2d 270, 260 
App.Div. 253, appeal denied Ture¬ 


camo v. Bennett, 22 N.Y.S.2d 123, 
259 App.Div. 1094. 

Implied power of governor to su¬ 
persede prosecutor 
The constitutional provision, com¬ 
manding governor to “take care that 
the laws are faithfully executed,” 
implies power of governor to super¬ 
sede district attorney whose con¬ 
duct is reasonably called in ques¬ 
tion. 

N.Y.—In re B. Turecamo Contract¬ 
ing Co., 21 N.Y.S.2d 270, 260 App. 
Div. 253, appeal denied Turecamo 
v. Bennett, 22 N.Y.S.2d 123, 259 
App.Div. 1094. 

95. Or.—Wemme v. First Church of 
Christ, Scientist, of Portland, 237 
P. 674, 115 Or. 281. 

18 C.J. p 1310 note 69. 

Statutory provisions 

(1) Statute pertaining to duties 
of a county attorney has been held 
in effect to clothe him with powers 
of an attorney general within county 
in which he is elected. 

Elan.—State ex rel. Lester v. Baker, 
134 P.2d 386, 156 Kan. 439. 

(2) County attorneys have concur¬ 
rent authority with attorney general 
to prosecute actions for enforcement 
of criminal provisions of state anti¬ 
trust laws. 

Okl.—State ex rel. Tankersley v. 
Griffith, 42 P.2d 861, 171 Okl. 259. 

m absence of statutory regulation 
District attorney is law officer of 
state within limits of his district 
with powers, in absence of statutory 
regulation, of attorney general at 
common law. 

Or.—State ex rel. Johnson v. Farrell, 
151 P.2d 636, 175 Or. 87—Watts v. 
Gerking, 228 P. 135, 111 Or. 641, 
34 A.L.R. 1489. 

95.5 N.J.—Morss v. Forbes, 132 A.2d 
1, 24 N.J. 341. 

State v. Longo, 54 A.2d 738, 176 
N.J.Law 589. 
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A statutory provision that it shall be the duty of 
the attorney general or of the prosecuting attorney 
at the direction of the attorney general to prosecute 
whenever his attention shall be called to a violation, 
means that the attorney general on being made 
aware of the violation of the statute shall either 
prosecute the offender himself or direct a prosecut¬ 
ing attorney to do so, but it does not prohibit the 
prosecutor from acting without direction from the 
attorney general.96.10 So, a state constitutional pro¬ 
vision giving the attorney general “supervision” 
over the district attorney does not contemplate con¬ 
trol, 9B - 15 and affords no excuse for a district attor¬ 
ney to evade the duties and responsibilities of his 
office. 95 * 20 

Under statutes providing that the attorney gen¬ 
eral shall attend to all criminal cases in the supreme 
or other reviewing court, his authority to represent 
the state in such actions is exclusive, and proceed¬ 
ings cannot be conducted by a prosecuting attor¬ 
ney, 90 and if the prosecuting attorney is required 
by statute to appear in the supreme court, he is there 
subject to the direction of the attorney general. 97 
In some jurisdictions a district attorney may appear 


in the appellate court only by permission of the at¬ 
torney general and in association with him, 97 - 5 and 
he has no authority to file a brief. 97 - 10 

§ 12(4). Courts in Which Prosecuting At¬ 
torney May or Must Appear 

a. In general 

b. Courts outside district 

c. Federal courts 

a. In General 

Generally speaking, a prosecuting attorney should 
appear for the people in ail courts within his district. 

The prosecuting attorney is bound to follow the 
business of the state or county into whatever courts 
in his district it is authorized by law to be tried, 98 
including courts created subsequent to his appoint¬ 
ment or election, 99 although under some statutes the 
duty of the county attorney to attend the prosecu¬ 
tion of all cases in his county is confined to the in¬ 
ferior courts, 1 or to the superior courts. 2 

Appellate courts. In some jurisdictions the pros¬ 
ecuting attorney must appear and argue a case on 
appeal, 3 and a county attorney may commence and 


95.10 Mo.—State v. Griffin, App., 289 
S.W.2d 455. 

95.15 Cal.—People v. Brophy, 120 P. 

2d 946, 49 C.A.2d 15. 

Provision conferring’ power on at¬ 
torney general in certain cases 

(1) Constitutional provision that 
whenever, in opinion of attorney gen¬ 
eral, any law of state is not being 
adequately enforced in any county, it 
shall be duty of attorney general 
to prosecute, in which cases he shall 
have all the powers of a district at¬ 
torney, does not authorize a district 
attorney or a sheriff to yield the gen¬ 
eral control of his offices and duties 
to attorney general. 

Cal.—People v. Brophy, supra. 

(2) Constitutional provision au¬ 
thorizing attorney general to inter¬ 
vene in civil or criminal proceedings 
and giving him right to supervise 
district attorneys, limits his powers 
over district attorneys, and legis¬ 
lature cannot by conferring on attor¬ 
ney general other duties, deprive 
district attorneys of powers of their 
office contrary to such limitation. 
La.—Kemp v. Stanley, 15 So.2d 1, 

204 La. 110. 

95.20 Cal.—People v. Brophy, 120 
P.2d 946, 49 C.A.2d 15. 

96. Ala.—State v. Howell, 128 So. 

275, 28 Ala.App. 255. 

18 C.J. p 1310 note 71. 

Right and duty of district attorney 
to appeal in criminal cases see 
infra § 14(2). 


97. Mich.—People v. Bussey, 45 27. 
W. 594, 80 Mich. 501. 

97.5 N.M.—State v. Aragon, 234 P.2d 
356, 55 N.M. 421. 

97.10 N.M.—State v. Aragon, supra. 

98. Ark.—Rothrock v. Walker, 125 
S.W.2d 459, 197 Ark. 846. 

Pa.—Commonwealth v. Hippie, 69 
Pa. 9. 

Tex.—Neal v. Sheppard, Civ.App., 209 
S.W.2d 388, error refused. 

18 C.J. p 1311 note 74. 

Courts in which United States attor¬ 
ney may or must appear see supra 
§ 11 . 

City courts 

(1) Act 1880 No. 96, requiring dis¬ 
trict attorneys outside Orleans Par¬ 
ish to attend sessions of the courts, 
and represent the state in all civil 
and criminal actions, refers to dis¬ 
trict courts, and not to city courts 
created under Const. 189 8 art 96. 

La.—State v. Warner, 96 So. 120, 153 

I La. 557. 

(2) Act 1910 No. 227, requiring 
district attorneys to represent the 
state in criminal prosecutions in 
city courts, does not require dis¬ 
trict attorneys to initiate such pros¬ 
ecutions. 

La.—State v. Warner, supra. 

(3) Duties of city attorneys see 
Municipal Corporations § 695. 

99. Tenn.—Moore v. State, 5 Sneed 
510. 

L Hly.—Commonwealth v. Buster, 
35 S.W.2d 1, 237 Ky. 162. 
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2. Mass.—Commonwealth v. Buck, 
188 N.EL 613, 285 Mass. 41. 

Discretion as to district court 

Appearance of district attorney 
in district court within his district 
is discretionary, notwithstanding he 
is required by statute to attend in 
courts of superior jurisdiction. 

Mass.—Commonwealth v. Buck, su¬ 
pra. 

3. Mo.—State v. Weiss, App., 185 S. 
W.2d 53—State v. Farr, App., 277 
S.W. 354. 

N.Y.—Tompkins v. New York City, 
43 N.Y.S. 878, 14 App-Div. 536. 

Pa.—Slattery v. Hendershot, 72 Pa. 
Super. 240, affirmed 110 A. 147, 
267 Pa- 402. 

18 C.J. p 1311 note 76. 

Appeal from decision of board 

Under Code 1919 §5 2710, 2759, 
commonwealth's attorney, as legal 
adviser of board of supervisors and 
its representative in case of suit 
against it, would represent it on 
appeal from its decision, unless tak¬ 
en by him in compliance with his 
paramount duty to county. 

Va.—Merchant & Taylor v. Mathews 
County, 124 S.E. 420, 139 Va. 723. 

Proceeding by appeal but not by 
writ 

(1) Under Rev.Code 1919 5 5998, 
state's attorney for particular coun¬ 
ty, although entitled, under $ 5364, 
to appeal from circuit court, cannot 
prosecute original proceeding in su¬ 
preme court for writ of mandamus 
to be directed to judges of circuit 
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prosecute in an appellate court quo warranto pro¬ 
ceedings in the name of the state to oust a county 
officer. 4 In other jurisdictions it has been held that 
the district or prosecuting attorney may not appear 
for the state in an appellate court, 5 or that a prose¬ 
cuting attorney need not appear for the county in 
the supreme court unless the statute so directs. 6 

Magistrates’ courts . In some states the prosecut¬ 
ing attorney’s duty to represent the state in crim¬ 
inal prosecutions extends to prosecutions or exam¬ 
inations before magistrates. 7 In other states he 
need not appear before a magistrate unless the mag¬ 
istrate so requests, 8 and where the statute enumer¬ 
ates the courts in which he is required to appear, but 
does not mention magistrates’ courts, it is not his 
duty to attend prosecutions in the latter courts. 9 

b. Courts outside District 

The power and duty of a district or prosecuting at¬ 
torney to appear in courts outside his particular district 
is generally controlled by applicable provisions of statute 
or constitution, and the practice differs. The right of the 


27 C.J.S. 

prosecutor to appear outside his district should be ques¬ 
tioned directly and not collaterally. 

Quoted in: Or.—State v. Anderson, 298 P.2d 195, 201, 207 
Or. 675. 

In the absence of statute extending the territorial 
jurisdiction of prosecuting attorneys, their powers 
and duties are ordinarily confined to their respec¬ 
tive counties or districts, 9 * 50 and it has been held 
that the district attorney of one county is without 
power or authority to go into another county and, 
as relator, commence a suit on behalf of the state. 9 * 55 
So, a prosecuting attorney is not required to per¬ 
form services in a court outside of the state, 10 or 
to go, within the state, beyond the limits of his coun¬ 
ty or district, to prosecute or defend litigation for 
the state 11 or county, 12 at least, without the consent 
of the attorney general. 13 

Some statutes have been construed, however, to 
require the district attorney to appear for the coun¬ 
ty in any action to which it might be a party, with¬ 
out reference to the locality of the court in which 
it may be pending. 14 Thus, under a statute author- 


court requiring* them to proceed in 
particular manner. 

S.D.—State v. Hughes, 202 N.W. 285, 
48 S.D. 95. 

(2) Under Rev.Code 1919 55 5364, 
5998, state's attorney for county de¬ 
siring to require circuit judge to fix 
time for, and pronounce sentence on, 
one who has pleaded guilty to an 
offense should proceed by motion, 
or by order to show cause served 
on defendant or his counsel, and if 
proper disposition of case is not 
then made, matter should be reported 
to attorney general. 

S.I>.—State v. Hughes, supra. 

(3) Rev.Code 1919 5 6364, subd. 1, 
does not preclude state’s attorney 
for particular county from taking 
appeal on behalf of the state in 
criminal proceedings in cases with¬ 
in 5 5032, as amended by D. 1919 c 
157. 

S.D.—State v. McDonald, 203 N.W. 
311, 48 S.D. 167. 

4 . Kan.—State v. Allen, 5 Kan. 213. 
State v. Kelly, 43 P. 299, 2 Kan. 

App. 178. 

18 C.J. p 1311 note 77. 

5. Ala.—State v. Howell, 123 So. 
275, 23 A la. App. 255. 

Okl.—Hinman v. State, 214 P. 197, 
23 Okl-Cr. 241. 

a. Wis.—Ragle River v. Oneida 
County, 56 N.W. 644, 86 Wis. 266. 
18 C.J. p 1311 note 78. 

7. Neb.—State v. McDonald, 160 N. 
W. 95, 100 Neb. 332. 

18 G.J. p 1311 note 79. 

8 . Mich.—Sayles v. Genesee Cir. 
Judge, 46 N.W. 29, 82 Mich. 84— 
Beecher v. Anderson, 8 N.W. 539, 
46 Mich. 643. 


9. Ohio.—Cincinnati, etc., R. Co. v. 
Lee, 37 Ohio St. 479—Smith v. 
Portage County, 9 Ohio 25. 
Private counsel may, under the 
practice prevailing in Ohio, appear 
for the prosecution of cases before 
mayors and magistrates where 
these officers have final jurisdiction, 
as well as where they act only as 
examining courts, and such private 
counsel has power to perform any 
act necessary in the prosecution of 
the case, including the filing of 
pleadings and taking action to dis¬ 
pose of a plea in bar. 

Ohio.—Gilliam v. State* 7 Ohio N.P., 
N.S., 482. 

9.50 Or.—State v. Anderson, 298 P. 
2d 195, 207 Or. 675—State ex rel. 
Johnson v. Farrell, 151 P.2d 636, 
175 Or. 87. 

Constitutional provision creating 
office of district attorney and au¬ 
thorizing legislature to prescribe his 
duties intended that such duties 
should be such as are to be per¬ 
formed only within his territorial 
jurisdiction in connection with mat¬ 
ters local to such jurisdiction as dis¬ 
tinguished from matters of state¬ 
wide public interest. 

Miss.—Kennington-Saenger Theatres 
v. State ex reL Dist. Atty., 18 So. 
2d 483, 196 Miss. 841, 153 A.L.R. 
883. 

9.55 Or.—State ex rel. Johnson v. 

Farrell, 151 P.2d 636, 175 Or. 87. 
Territorial jurisdiction held not en¬ 
larged by constitution or statute 
Or.—State ex reL Johnson v. Far¬ 
rell, supra. 

lO. Ky.—Slayton v. Rogers, 107 S. 
W. 696, 128 Ky. 106, 32 Ky.L. 897. 
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11. Kan.—Board of Com’rs of Ed¬ 
wards County v. Simmons, 151 P.2d 
960, 159 Kan. 41—Martin v. State, 
18 P. 472, 39 Kan. 576. 

Ky.—Gordon v. Morrow, 218 S.W. 
258, 186 Ky. 713. 

Mo.—State ex rel. Downs v. Kimber- 
lin, 260 S.W.2d 552, 364 Mo. 215. 

18 C.J. p 1311 note 84. 

Representation in civil suit 

District attorneys have no author¬ 
ity to represent state in litigation 
outside of counties of their district. 
Miss.—Capitol Stages v. State, 128 
So. 759, 157 Miss. 576. 

12. Cal.—Herrington v. Santa Clara 
County, 44 C. 496. 

18 C.J. p 1311 note 85. 

“Interest” not shown 
Authority of county attorney to 
bring suit in name of state, where 
state or county is "interested,” does 
not extend to activities of state 
highway commission in another 
county which in practice affect only 
people of that county; and that cit¬ 
izens of one county travel over road 
in another county and contribute 
thereto by means of taxes paid to 
state does not constitute such "in¬ 
terest" as will authorize county at¬ 
torney of outside county to bring 
suit to enjoin change of route. 

Kan.—State v. Kansas State High¬ 
way Commission, 299 P. 955, 133 
Kan. 357. 

13. Kan.—Martin v. State, 18 P. 472, 
39 Kan. 576. 

14. U.S.—Moreland v. Marion Coun¬ 
ty, C.C.Or., 17 F.Cas.No.9,794, 1 
N.Y.Wkly.Dig. 326. 

18 C.J. p 1311 note 87. 
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izing the district attorney to appear in all civil cases 
in which any county within his district may be in¬ 
terested, a district attorney for the district in which 
a county is located has authority to maintain an ac¬ 
tion for the benefit of that county in another county 
which is outside the territorial limits of his district, 
where the proper venue of the action was in the 
latter county. 14 * 5 

Under the practice prevailing in some jurisdic¬ 
tions, a district or prosecuting attorney, being re¬ 
garded as a state officer in the matter of enforce¬ 
ment of the criminal law, is subject to assignment 
by the governor to any county in any circuit, 15 on 
compliance with requisite procedure controlling such 
assignment, 16 and may be sent into another circuit 
where the exigencies of the situation render such 
course advisable, 17 in which case he becomes prose¬ 
cutor pro tempore for such other circuit in so far 


as may be necessary to effectuate the purposes of 
the order assigning him. 15 

Where a county in which a criminal prosecution 
is instituted has been transferred to another cir¬ 
cuit, the prosecuting attorney for the circuit from 
which the county was transferred may properly con¬ 
duct the prosecution. 15 

Change of venue. The question of the right, duty, 
and power of a district attorney to follow litigation 
out of his district where instituted therein involves 
the construction of statutes in each case. 15 - 5 On a 
change of venue under some statutes the duty to 
represent the state devolves on the prosecuting at¬ 
torney of the county to which the cause is remov¬ 
ed, 20 but it is the duty of the prosecuting attorney 
to follow the case and actively assist in the prosecu¬ 
tion thereof, as the regular prosecuting attorney of 
the court trying the case shall direct. 20 * 5 Under 


14.5 Miss.—State ex rel. Cowan v. 
State Highway Commission, 13 So. 
2d 614, 195 Miss. 657. 

Sight not in attorney general ex¬ 
clusively 

Right to bring mandamus action to 
compel state highway commission, 
which had permanent office in Hinds 
County, to appraise, and reimburse 
Hancock County its proportionate 
value of bridge which had been taken 
over by highway commission was not 
in attorney general exclusively, but 
district attorney of district in which 
Hancock County was located had 
right to bring action in Hinds County. 
Miss.—State ex rel. Cowan v. State 
Highway Commission, 13 So.2d 614, 
195 Miss. 657. 

15. Fla.—Johns v. State, 197 So. 791, 
144 Fla. 256—Hall v. State, 187 So. 
392, 136 Fla. 644. 

Prosecuting attorneys as state or 
local officers see supra § 1 c. 

Validity and scope of statute au¬ 
thorizing assignment by governor 

(1) The constitutional requirement 
that there must be a state at¬ 
torney in each judicial circuit does 
not require that duties prescribed by 
law for such officer be confined to 
judicial circuit in which he is ap¬ 
pointed. 

Fla.—Johns v. State, 197 So. 791, 144 
Fla. 256—Hall v. State, 187 So. 
392, 136 Fla. 644. 

(2) The word "duties,” in statute 
authorizing governor to assign any 
state attorney to discharge of du¬ 
ties of state attorney in any cir¬ 
cuit, included duties subsequently 
imposed on state attorneys by either 
statutory or organic law. 

Fla.—Hall v. State, supra. 

16. Fla.—Johns v. State, 197 So. 791, 
144 Fla. 256. 


Failure to dhow disqualification of 
resident attorney 

An assignment by governor of a 
state attorney to another judicial 
circuit was not invalid on ground 
that executive order making the as¬ 
signment failed to show that resi¬ 
dent state attorney was either dis¬ 
abled or disqualified. 

Fla.—Johns v. State, supra. 

Proof of fact of assignment 

The statute authorizing governor 
to assign any state attorney to dis¬ 
charge of duties of state attorney 
in any circuit is silent as to neces¬ 
sity for recording of governor’s or¬ 
der of assignment, but it is duty of 
trial court to which assigned state 
attorney appears and claims the 
right to serve as state attorney to 
satisfy itself that he was actually 
assigned by the governor. 

Fla.—Johns v. State, supra. 

Recording of order 

(1) The certificate of clerk of cir¬ 
cuit court affixed to copy of execu¬ 
tive order, authorizing state attor¬ 
ney of second judicial circuit to 
officiate as state attorney in third 
judicial circuit raised presumption 
that trial judge on first day of term 
when assignment order was present¬ 
ed to him, made a verbal order in 
open court that such should be re¬ 
corded, and, even if executive order 
was not recorded until several days 
later, such would not affect validity 
of information signed by state at¬ 
torney of second judicial circuit, 
where executive order was on record 
at time information was filed. 

Fla.—Johns v. State, supra. 

(2) An information sworn to by 
assigned state attorney was not in¬ 
valid on ground that executive or¬ 
der assigning state attorney to file 
information was not recorded at 
time information was filed, where 
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i information expressly alleged that 
executive order had been recorded 
in minutes of circuit court in full, 
and the record filed by defendant 
did not make it affirmatively appear 
that the order of assignment was 
not recorded prior to filing of the 
information. 

Fla.—Johns v. State, supra. 

17. Fla.—Johns v. State, supra. 

Special fitness to handle cane; 
crowded docket 

A state attorney may be sent into 
another circuit because qualified 
from his experience to prosecute a 
particular offense, or he may be as¬ 
signed to another circuit to insure 
a speedy trial, where the docket has 
become burdensome. 

Fla.—Hart v. State, 198 So. 129, 144 
Fla. 409. 

Relief of resident prosecutor 

A resident state attorney may ask 
that he be relieved from the prose¬ 
cution of a case, where he feels that 
he may, because of circumstances 
which would not justify a disquali¬ 
fication, be embarrassed in discharg¬ 
ing the duties of his office. 

Fla.—Hart v. State, supra. 

18. Fla.—Hall v. State, 187 So. 392, 
138 Fla. 644. 

18. Ga.—Floyd v. State, 84 S.EL 971, 
143 Ga. 286—Godbee v. State, 81 
S.E. 876, 141 Ga. 515. 

19.5 Miss.—Corpus Paris Secundum 
cited in State ex rel. Cowan v. 
State Highway Commission, 13 So. 
2d 614, 617, 195 Miss. 657. 

28. Iowa.—Bevington v. Woodbury 
County, 78 N.W. 222, 197 Iowa 
424. 

18 C.J. p 1311 note 89. 

205 Ind.—State ex reL Neeriemer v. 
Daviess Circuit Court of Daviess 
County, 142 H.EL2d 626, 236 Ind. 
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constitutional and statutory provisions charging the 
district attorneys with the duty of prosecuting all 
public offenses committed within their jurisdiction, 
the conclusion must be drawn that their duty con¬ 
tinues until the action is terminated unless they are 
relieved by some other provision of statutory 
law, 20 * 10 and, accordingly, it is held that it is the 
duty of the district attorney on a change of venue 
to follow the cause to the place of change. 2015 

Collateral attack . The right of a prosecuting at¬ 
torney to appear outside his district is not subject 
to collateral attack. 21 

c. Federal Courts 

According to some authorities, but not according to 
others, a state prosecuting attorney is under no duty to 
perform services in a federal court. 

In some states it has been held that a prosecuting 
attorney is under no duty to perform services in a 
federal court, 22 whether such court is held outside 
of his county or district 23 or within it; 24 but in 
other jurisdictions it has been held that it is the duty 
of a prosecuting attorney to defend suits brought 
in the federal court against a county embraced in 
his district, 25 and to continue the prosecution of 
cases against federal officers begun in the state court, 
and removed to a federal court within his district. 26 
A county attorney who is a member of the bar of 
that court may defend state officers in a suit brought 
in the federal court where it is not shown that he 
lacks authority to represent those for whom he ap¬ 
pears. 26 - 5 
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§ 12(5). Direction or Consent of Public Au- 
thorities 

Where control of litigation is placed In an administra¬ 
tive board the attorney should act under its direction. 

The prosecuting attorney and the county board 
stand in the same position as that of attorney and 
client generally. 26 - 50 If the administrative body of 
a county has by law the direction and control of liti¬ 
gation except in specified cases, the prosecuting at¬ 
torney cannot institute any other proceeding on be¬ 
half of the county without authority from such 
body; 27 but his duty to institute proceedings on be¬ 
half of the state is not dependent on authority from 
any public officer required to report violations of 
law and direct prosecutions in certain cases. 28 It 
has been held, however, that when a railroad com¬ 
mission is charged with the duty of enforcing cer¬ 
tain laws, the district attorney cannot bring suit for 
violation thereof without authority from the com¬ 
mission. 29 An order of court to prosecute is some¬ 
times required under statute. 30 Want of original 
authority may be cured by ratification. 31 

Presumption as to authority. The authority of a 
prosecuting attorney to appear for the state or coun¬ 
ty will be presumed in the absence of an affirmative 
showing to the contrary. 32 

Allegations as to authority . A direct allegation 
of authority in the pleadings is generally unneces¬ 
sary even in cases where it is provided by statute 
that he shall institute an action or prosecution only 
on the direction of some other officer or board of 
officers. 33 Where the prosecuting attorney has pow¬ 
er to file an information ex officio, at his own discre¬ 
tion, an allegation that it is filed by leave or order 


624—Marshall v. State, 83 N.E.2d 
763, 227 IncL 1. 

20.10 Or.—State v. Anderson, 298 P. 
2d 195, 207 Or. 675. 

20.1$ Or.—State v. Anderson, supra. 

21. Or.—State v. Anderson, supra. 
Necessity of direct proceeding 

Conviction would not be set aside 
because a state attorney from an¬ 
other district was assigned to dis¬ 
charge the duties of the resident 
state attorney in the trial of a case, 
by executive order of the governor 
reciting that the ends of justice 
would thus be served thereby, since, 
if the authority of the assigned state 
attorney was to be tested, it was 
required to be done in direct pro¬ 
ceedings by quo warranto. 

Fla.—Hart v. State, 198 So. 120, 144 
Fla. 409. 

22 . Kan.—Nichols v. Shawnee Coun¬ 
ty, 91 P. 79, 76 Kan. 266. 

18 OJ. p 1311 note 90. 


23. Kan.—Leavenworth County v. 
Brewer, 9 Kan. 307. 

24. Kan.—Nichols v. Shawnee Coun¬ 
ty, 91 P. 79, 76 Kan. 266. 

18 C.J. p 1311 note 92. 

25. Ark.—Graham v. Parham, 32 
Ark. 676. 

26. U.S.—Delaware v. Emerson, C. 
C.Del., 8 F. 411. 

26.5 U.S.—Love v. Chandler, C.C.A. 
Minn., 124 F.2d 785, followed in 
Blood v. Pearson, 124 F.2d 787. 

26.50 Okl.—Board of County Com’rs 
of Tulsa County v. Morgan, 324 
P.2d 268. 

Representation of state or county 
see supra § 12(1). 

27. Kan.—Kerby v. Clay County, 81 
P. 503, 71 Kan. 683. 

18 C.J. p 1312 note 96. 

28. Mass.—Parker v. May, 5 Cush. 
336. 
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Neb.—Bartley v. State, 73 N.W. 744, 
53 Neb. 310. 

18 C.J. p 1312 note 97. 

29. Tex.—Moore v. Bell, 66 S.W. 45, 
95 Tex. 151. 

30. Form of order 

Under a statute requiring an order 
of the court to prosecute ex officio, 
such order need not show that it 
was made on the examination of 
witnesses, nor need it state that no 
one else will prosecute. 

Tenn.—State v. Kittrell, 7 Baxt. 167 
—Bennett v. State, 8 Humphr. 118 
—Simpson v. State, 4 Humphr. 456. 

31. U.S.—Hughes County v. Ward, 
C.C.S.D., 81 F. 314. 

32. N.Y.—In re Arnett, 2 N.Y.S. 
428, 49 Hun 599. 

18 C.J. p 1312 note 2. 

33. Cal.—San Luis Obispo County v. 
Hendricks, 11 P. 682, 71 C. 242. 

18 C.J. p 1312 note 3. 
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of another officer is mere surplusage which does not 
affect its validity. 3 * 

§ 12(6). Disqualification as to Particular 
Proceedings 

a. In general 

b. Personal interest 

c. Professional relation with accused or 

codefendant 

d. Prejudice against accused or belief in 

innocence 

e. Absence from trial; supersession 
a. In G-eneral 

Under applicable provisions of law It is for the court 
or the attorney general to determine when a prosecuting 
attorney is disqualified to act in a particular proceeding. 

While the prosecuting attorney derives his author¬ 


ity from the people, as may be expressed in applica¬ 
ble statutes, and his right and authority cannot be 
restricted or superseded by the trial court unless 
some of the statutory conditions or disqualifications 
exist, 35 it is nevertheless for the court to determine 
when he is disqualified to act in a case, 36 or under 
applicable provisions of law the matter may be com¬ 
mitted to the discretion of the attorney general. 37 
The recusation of a subordinate to the district at¬ 
torney does not require the disqualification of the 
district attorney himself. 37 * 5 

b. Personal Interest 

A prosecuting attorney may be disqualified to appear 
in a particular prosecution by reason of his interest in 
the case. 

A prosecuting attorney who has a personal inter¬ 
est in obtaining an acquittal or conviction may be 
disqualified, 38 but he will not be precluded from act- 


34. Mass.—Parker v. May, 5 Cush. 
S36—Commonwealth v. Fowler, 10 
Mass. 290. 

18 C.J. p 1312 note 4. 

35. Kan.—State v. Aguirre, 206 P.2d 
118, 167 Kan. 266. 

Okl.—Smith v. State, 275 P. 1071, 42 
Okl.Cr. 308. 

36. Ill.—People v. Moretti, 114 N.E. 
2d 337, 415 Ill. 398. 

Kan.—State v. Leigh, 289 P.2d 774, 
178 Kan. 549. 

N.M.—State v. Leahy, 231 P. 197, 
30 N.M. 221. 

Refusal to hear evidence on motion 
held improper 

La.—State v. Marcotte, 86 So.2d 186, 
229 La. 539. 

37. La.—State v. Major, 160 So. 425, 
181 La. 822. 

Exercise of discretion held not ar¬ 
bitrary 

Act of attorney general in super¬ 
seding district attorney in criminal 
proceeding against inspector for su¬ 
pervisor of public accounts for car¬ 
rying concealed weapon on ground 
that his opinion and that of the 
district attorney were not in accord 
on the legal right of defendant to 
carry a concealed weapon was not 
arbitrary exercise of his discretion. 
La.—State v. Major, supra. 
Construction of statutes and right 
to conduct prosecution 
(1) Statute providing for prosecu¬ 
tion of all prosecutions in which 
state or county may be party or 
interested by prosecuting attorneys 
in their respective counties must be 
construed in light of statutes in¬ 
vesting attorney general with right 
to intervene in any civil or criminal 
proceeding when in his judgment in¬ 
terests of state so require, and stat¬ 
utes providing for prosecution of all 
prosecutions in which state or coun¬ 
ty may be party or interested by 


prosecuting attorneys in their re¬ 
spective counties, and authorizing in¬ 
tervention of attorney general, are to 
be liberally construed. 

Mich.—People v. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

(2) Attorney general is entitled to 
conduct prosecution for attempted 
election fraud after obtaining order 
granting intervention, notwithstand¬ 
ing that proceeding had been in¬ 
stituted by attorney general, especial¬ 
ly in view of prosecuting attorney’s 
statement filed in record that in¬ 
formation had not been filed be¬ 
cause investigation had been con¬ 
ducted solely by attorney general. 
Mich.—People v. O’Hara, supra. 

37.5 La.—State v. Brazile, 90 So.2d 
789, 231 La. 90. 

38. Colo.—Corpus Juris cited to 
People ex reL Colorado Bar Ass’n 

v. -, Attorney at Law, 9 

P.2d 611, 612, 90 Colo. 440. 

Ind.—State v. Ellis, 112 N.E. 98, 184 
Ind. 307. 

Ky.—May v. Commonwealth, 285 S. 
W.2d 160—Coleman v. Common-1 
wealth, 200 S.W.2d 151, 304 Ky. 115 
—Corpus Juris quoted to Delk v. 
Commonwealth, 47 S.W.2d 957, 960, 
243 Ky. 38. 

La.—State v. Marcotte, 86 So.2d 188, 
229 La. 539. 

Mo.—State v. Nicholson, App., 7 S. 
W.2d 375. 

Wyo.—Corpus Juris Secundum cited 
ia State v. Hambrick, 196 P.2d 661, 
667, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

18 C.J. p 1312 note 6. 

Matters relating to competency of a 
prosecuting attorney to testify see 
Witnesses § 113. 

Interest as precluding impartiality 
Rule that prosecuting attorney 
must be impartial and see that de- 
| fendant is not deprived of any con- 
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stitutional or statutory right is in¬ 
tended, not only to restrain offer of 
illegal evidence or violation of order¬ 
ly rules of procedure by prosecuting 
officers, but also to require their 
recusation in those cases in which 
their interests may be such as to 
cause them to sacrifice impartial jus¬ 
tice to personal advantage. The 
district attorney is a quasi judicial 
officer, representing the state, and 
under a duty to see that no Inno¬ 
cent man suffers, as much as it is 
his duty to see that no guilty man 
escapes, and hence should not be in¬ 
volved or interested in extrinsic 
matters which might consciously or 
unconsciously impair his power to 
conduct accused’s trial impartially. 
La.—State v. Tate, 171 So. 108, 185 
La. 1006. 

Defendant’s attorney of years’ stand- 
tog 

The prosecuting attorney showing 
himself disqualified by reason of 
having for years been defendant's 
attorney, and still having matters 
pending in court in which defendant 
was interested, the court properly 
removed him from the case and ap¬ 
pointed special prosecutors therein. 
Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401. 

Prosecution for homicide of relative- 
in-law 

Where wife of deceased was niece 
of district attorney, he properly re¬ 
cused himself and took no part in 
investigation of killing, even if not 
legally disqualified. 

Miss.—Fairley v. State, 138 So. 330, 
163 Miss. 682. 

Witness 

(1) Where record showed, among 
other things, that state’s attorney 
was one of people's principal wit¬ 
nesses, court should have appointed 
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ing by interest not of a disqualifying character, 39 
or on the ground that he is paid by fees instead 
of by salary, 40 or by the fact that the judge may 
think another more suited to prosecute the case be¬ 
cause of the regular prosecutor’s deficiencies in in¬ 
tellect, learning, or moral courage. 41 If the prose¬ 
cutor is personally involved in the offense under in¬ 
vestigation, he may not be allowed to conduct the 
prosecution, 42 although the fact that the prosecutor 
was himself the subject of the offense alleged has 
been held not to disqualify him from prosecuting 
it. 43 

c. Professional Belation with Accused or Code- 
fendant 

Professional relations with the accused may disqualify 
an attorney from participating in the prosecution of a 


criminal case; but where there is no showing of acquisi¬ 
tion of information concerning the offense with which the 
defendant is charged, the prosecutor will not be disquali¬ 
fied by reason of the fact that he appeared for a code¬ 
fendant. 

An attorney may not be permitted to participate 
in the prosecution of a criminal case if by reason 
of his professional relations with accused he has ac¬ 
quired a knowledge of the facts on which the prose¬ 
cution is predicated or which are closely interwoven 
therewith, 44 or has formally appeared for defend¬ 
ant, 45 even where no fee has been agreed on, de¬ 
manded, or asked, 45 - 5 and although the services ren¬ 
dered were gratuitous. 45 - 10 So the prosecutor should 
not act in a case if he has before appeared in a civil 
suit against the same party, based substantially on 
the same facts, 46 even if defendant gives his unquali- 


another prosecutor, in view of all 
the circumstances involved. 

IIL—People v. Schraeberg, 179 N.E. 
829, 347 IU. 392. 

(2) Prosecuting- attorney - should 
not accompany sheriff to serve 
search warrant, endorsing - his name 
thereon as a witness, unless circum¬ 
stances necessitate it. 

Mo.—State v. Nicholson, App., 7 S.W. 
2d 375. 

(3) Duty of prosecuting attorney 
who is a necessary witness to with¬ 
draw and have other counsel prose¬ 
cute the case see Witnesses § 113. 

39- Colo.—Conyers v. People, 155 P- 
2d 988, 113 Colo. 230. 

Ga.—Stapleton v. State, 90 S.E. 1029, 
19 Ga.App. 36. 

Relation, to person injured or Slain 
There is nothing in the law that 
disqualifies a prosecuting attorney or 
requires him to recuse himself from 
acting in a criminal prosecution be¬ 
cause he is related by consanguinity 
or affinity to the person injured or 
slain. 

Ala.—Benton v. State, 18 So.2d 428, 
245 Ala 625. 

Depositor in defendant's hank 

(1) A district or prosecuting at¬ 
torney is not ineligible to conduct 
a prosecution against a bank direc¬ 
tor, officer, or employee for offenses 
connected with the bank because 
the prosecutor was a depositor 
therein. 

Ga—Stapleton v. State, 90 S.E. 1029, 
19 GaApp. 36. 

Da—State v. Bussa, 145 So, 276, 176 
Da 87—State v. Bryan, 143 So. 
362, 175 Da 422. 

(2) Prosecuting attorney, who had 
disposed of his claim against an in¬ 
solvent bank arising out of his re¬ 
lation as a depositor, was not dis¬ 
qualified in a prosecution against 
cashier for forging and uttering a 
pffomlsuoiy note, whatever bis posi¬ 


tion would have been, had he not 
disposed of his interest as depositor. 
Mich.—People v. Cook, 193 N.W. 834, 
223 Mich. 291. 

Employment of associate counsel 

(1) Solicitor general is not dis¬ 
qualified because he employs and 
pays fee of associate counsel 

Ga.—Vernon v. State, 92 S.E. 76, 
146 Ga. 709. 

(2) City court solicitor was not 
disqualified to assist solicitor gen¬ 
eral in prosecution in superior court 
based on difficulty between defend¬ 
ant and prosecutor, although prose¬ 
cutor was defendant in pending 
prosecutions over same matter in 
city court and had employed city 
court solicitor to assist in superior 
court. 

Ga.—Willamon v. State, 88 S.E. 702, 
17 Ga.App. 775. 

[ Special counsel for defendant’s bank 
That district attorney was special 
counsel for bank commissioner and 
liquidating agent of bank was not 
ground for recusing him in prosecu¬ 
tion against bank officer for receiv¬ 
ing deposit with knowledge of in¬ 
solvency. 

Da.—State v. Bryan, 143 So. 362, 175 
Da. 422. 

40. Tex.—Wyatt v. State, 16 S.W. 
2d 231, 112 Tex-Cr. 280. 

41. ind.—State v. Ellis, 112 N.E. 98, 
184 Ind. 307. 

42. Colo.—People v. Arapahoe 

County Dist. Ct^, 69 P. 1066, 28 
Colo. 485. 

Ky.—Corpus Juris quoted in Delk v. 
Commonwealth, 47 S.W.2d 957, 960, 
243 Ky. 38. 

Car collision of prosecutor n-nfl de¬ 
fendant 

Prosecuting attorney was disquali¬ 
fied by interest to act in his official 
capacity, or to prefer a charge 
against defendant for operating a 
motor vehicle while intoxicated, in 
view of Rev.St.1919 S§ 742, 3849, 


where his car and defendant’s car 
were in collision. 

Mo.—State v. Jones, 268 S.W. 83, 306 
Mo. 437. 

43. Cal.—People v. Tibbitts, 236 P. 
217, 71 C.A. 709. 

Ky.—May v. Commonwealth, 285 S.W. 

2d 160. 

Jjibel 

That preliminary complaint for 
libel was signed and sworn to by 
prosecuting attorney, who was sub¬ 
ject of alleged libel, was not an 
objection to his prosecuting the case. 
Cal.—People v. Tibbitts, 236 P. 217, 
71 C.A. 709. 

44. Kan.—Corpus Juris Secundum 
cited in State v. Deigh, 289 P. 
2d 774, 777, 178 Kan. 549. 

Da.—Corpus Juris Secundum cited in 
State v. Henry, 9 So.2d 215, 217, 
200 La. 875. 

N.Y.—People v. Clement, 106 N.Y.S.2d 
812, 278 App.Div. 1040. 

Okl.—Thoreson v. State, 100 P.2d 896, 
69 Okl.Cr. 128. 

45. Okl.—Ward v. State, 242 P. 575, 
33 Okl.Cr. 182. 

Although having no consultation 
concerning facts, if an attorney or 
firm of attorneys formally appear for 
defendant he or they may not sub¬ 
sequently appear for the state. 

Okl.—Ward v. State, supra. 

45.5 Kan.—State v. Deigh, 289 P.2d 
774, 178 Kan. 549. 

45.10 Kan.—State v. Deigh, supra. 
Okl.—Ward v. State, 24 2 P. 575, 33 
Okl.Cr. 182. 

46. Ky.—Corpus Juris quoted in 
Delk v. Commonwealth, 47 S.W.2d 
957, 960, 243 Ky. 38. 

Wyo.—Corpus Juris Secundum cited 
in State v. Hambrick, 196 P.2d 661, 
667, 65 Wyo. 1, rehearing denied 
198 P,2d 969, 65 Wyo. 1. 

18 C.J. p 1313 note 8. 

Of* counsel 

Statutory requirement that dis¬ 
trict attorney shall be recused 
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fied consent, 47 nor should he be allowed to prosecute 
if he has been previously employed by defendant in 
relation to the same transaction. 48 

On the other hand, where there is no showing 1 of 
acquisition of information concerning the offense 
with which defendant is charged, the prosecutor 
will not be disqualified by reason of the fact that he 
appeared for a codefendant, 49 or was at one time ap¬ 
pointed to defend accused, 50 or because someone on 
behalf of accused unsuccessfully attempted at one 
time to employ him to defend accused; 50 - 5 and it 
has been held that there is no prohibition of an at¬ 
torney interested in a civil suit from later prosecut¬ 
ing a criminal action for an offense committed dur¬ 
ing, or relating to, the trial of the civil suit. 51 The 
fact that a county attorney had brought a civil ac¬ 
tion on behalf of a county institution to recover 
from accused a sum allegedly embezzled from the 
institution does not require removal of the attorney 
as prosecutor in an embezzlement prosecution 
against accused, where he withdrew from the civil 
action and another attorney took his place in that 
action. 61 - 5 The mere fact that an assistant district 
attorney has appeared for accused in a prior trial 
for the same offense does not require disqualification 
of the district attorney himself. 51 - 10 


cl Prejudice against Accused or Belief in Inno¬ 
cence 

Mere prejudice of the prosecuting attorney against 
defendant will not disqualify him, but a declaration of 
belief in his innocence may. 

Mere prejudice of the prosecuting attorney 
against defendant, although open to criticism by the 
court, will not disqualify him, 52 nor will the fact 
that he believes that no crime has been commit¬ 
ted. 53 Where, however, a prosecuting attorney de¬ 
clares his belief in the innocence of a deputy ap¬ 
pointed by him and states that he will be an im¬ 
portant witness for him at the trial, he is disquali¬ 
fied from prosecuting such deputy. 54 

Whether a district attorney recommends or op¬ 
poses probation involves the exercise of the highest 
official discretion, and if he has surrendered such 
official prerogative into private keeping, he is in¬ 
competent to act in connection with an application 
for probation; 54 - 5 but a motion to disqualify the 
district attorney because of prejudice relating only 
to the subject of probation made before the trial 
when no question of probation was before the court 
will be overruled. 54 - 10 


where he has a personal interest ad¬ 
verse to that of the prosecution is 
broad enough to cover a case where 
district attorney is of counsel in a 
civil action against accused, based 
on substantially the same or closely 
related facts; and a district attorney 
conducting prosecution of defendant 
accused of blowing up certain prop¬ 
erty by use of explosii T es, who was 
associated as counsel for plaintiffs 
in civil suits against defendant per¬ 
sonally and as liquidator, which were 
so closely related with subject mat¬ 
ter of criminal prosecution that suc¬ 
cessful outcome of civil suits was 
largely dependent on defendant’s con¬ 
viction, was required to be recused. 
La.—State v. Tate, 171 So. 108, 185 
La. 1006. 

47. Colo.—Corpus Juris cited in Peo¬ 
ple ex rel. Colorado Bar Ass’n v. 

-■, Attorney at Law, 0 P.2d 611, 

612, 90 Colo. 440. 

Mich.—People v. Bussey, 46 N.W. 97, 
82 Mich. 49. 

48. Ill.—People v. Hanson, 125 N.E. 
268, 290 Ill. 370. 

Okl.—Steeley v. State, 187 P. 821, 17 
OkLCr. 252. 

Tex.—Garrett v. State* 252 S.W. 527, 
94 Tex.Cr. 556. 

18 C.J. p 1313 note 10. 

49. Thoreson v. State, 100 P.2d 896, 
69 OkLCr. 128. 

Separate trials 

Where two or more defendants are 


jointly charged but are separately 
tried, counsel appearing for one de¬ 
fendant is not by such fact alone 
precluded from aiding in the prosecu¬ 
tion of another defendant. 

Okl.—Thoreson v. State, supra. 

50. Mo.—State v. Howard, 24 S.W. 
41, 118 Mo. 127. 

Appointment without performance 
Even though the prosecuting officer 
had been appointed at a former term 
to defend defendant, where he per¬ 
formed no act in relation to such ap¬ 
pointment so as not to have obtained 
any information prejudicial to his 
former client, he is not disqualified to 
assist counsel for the prosecution. 

Mo.—State v. Howard, supra. 

50.5 La,—State v. Henry, 9 So.2d 215, 
200 La. 875. 

51. Ill.—:People v. Kidd, 81 N.E.2d 
892, 401 Ill. 230. 

Neb.—Iden v. State, 199 N.W. 734, 112 
Neb. 454. 

Perjury 

County attorney was not disquali¬ 
fied, by reason of having appeared 
as attorney for plaintiff in foreclo¬ 
sure suit in which perjury was al¬ 
leged to have been committed, from 
maintaining or prosecuting criminal 
action for such perjury. 

Neb.—Iden v. State, supra. 

51.5 Wyo.—State v. Hambrick, 196 
F.2d 661, 65 Wyo. 1, rehearing de¬ 
nied 198 P.2d 969, 65 Wyo. L 
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51.10 La.—State v. Brazile, 90 So. 2d 
789, 231 La. 90. 

Possible violation of confidential rela¬ 
tion 

Where an assistant to the district 
attorney voluntarily recused himself 
because he had represented accused 
in prior trial, there is no basis for 
recusation of district attorney on 
ground of possibility that recused as¬ 
sistant had violated confidential re¬ 
lationship, since it would be presumed 
that as a member of the bar in good 
standing he would respect confidence 
of accused. 

La.—State v. Brazile, supra. 

52. Idaho.— Corpus Juris cited in 
State v. Taylor, 87 P.2d 454, 458, 59 
Idaho 724. 

Wyo.—Corpus Juris Secundum cited 
in State v. Hambrick, 196 P.2d 661, 
667, 65 Wyo. 1, rehearing denied 193 
P.2d 969, 65 Wyo. 1. 

18 C.J. p 1313 note 12. 

53. La.—State v. Boasberg, 50 Sow 
162, 124 La. 289. 

18 C.J. p 1313 note 13. 

54. IndL—State v. Ellis, 112 N.E. 98, 
184 Ind. 397. 

54J3 Colo.—Conyers v. People; 155 P. 
2d 988, 113 Colo. 230. 

54.10 Colo.—Conyers v. People; su« 
[ pra. 
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e. Absence from Trial; Supersession 

Absence from the beginning of the trial or removal 
for disqualification does not disqualify the prosecuting 
attorney from afterward participating therein with the 
substituted prosecuting attorney. 

The fact that the prosecuting attorney is absent 
at the beginning of the trial does not disqualify him 
from afterward participating therein with the substi¬ 
tuted prosecuting attorney. 55 

Notwithstanding removal of the regular prosecut¬ 
ing attorney for disqualification to serve as such in 
a particular prosecution, it has been held that on 
selection by the specially appointed prosecutor the 
regular prosecutor may engage in the prosecution 
under the supervision of the special prosecutor or 
prosecutor pro tem. 56 In connection with the su¬ 
perseding of the regular district attorney by one ap¬ 
pointed to act pro tem, it has been stated that de¬ 
fendant in the prosecution has no right to demand 
that the prosecution be conducted by the regular 
prosecutor nor by any other particular person, but 
is limited to the right of demanding a fair trial con¬ 
ducted by a duly qualified prosecutor. 57 

§ 12(7). Power to Incur Expenses 

Relevant statutes must be considered in determining 
whether a prosecuting attorney can bind the county by 
a contract for expenses without authority from the county 
board; and irs the absence of statute a prosecuting attor¬ 
ney cannot, as a general rule, so bind the county. Neces¬ 
sary expenses incurred by the prosecuting attorney are a 
county charge under the provisions of some statutes. 

In determining whether a prosecuting attorney 
can bind the county by a contract for expenses with- 
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out authority from the county board, the various en-. 
actments of the legislature relating to the offices of 
the county attorney, sheriff, commissioners, and 
attorney general, their respective powers, duties, and 
responsibilities, and the restrictions imposed are all 
material for consideration. 57 - 50 As a general rule, 
in the absence of a statute, a prosecuting attorney 
cannot so bind the county; 58 but it has been held 
that where he is required by law or by the order of 
the county board to institute actions for the bene¬ 
fit of the county, he may bind it to pay the reasonable 
and necessary expenses incident thereto. 59 

It has been held that the prosecuting attorney has 
authority, by necessary implication, to engage ex¬ 
pert witnesses at the expense of the county, 60 but 
it has also been held that a contract to pay such wit¬ 
nesses in excess of statutory fees is beyond the 
powers of the prosecuting officer. 61 An unauthor¬ 
ized employment of experts may be ratified by the 
county board, 62 and under statute the county board 
of supervisors may have power to authorize a prose¬ 
cuting attorney to employ investigators. 63 In the 
absence of authorization by the county board or 
proof of the necessity of an expenditure for the 
prosecutor's office, the county will not be liable 
therefor. 64 

Under statutes making necessary expenses in¬ 
curred by the prosecuting attorney a county charge, 
he may in a proper case obligate the county to pay 
for them, 65 provided they are just and reasonable, 66 
and within the power of the county itself to con¬ 
tract for. 67 The right of recovery in such cases 


55. La.—State v. Smith, 31 So. 693, 
1014, 107 La. 129. 

56. Ky.—-Waggoner v. Common¬ 
wealth, 72 S.W.2d 723, 255 Ky. 1. 

57. Miss.—Fairley v. State, 138 So. 
330, 163 Miss. 682. 

57.50 Me.—Watts Detective Agency, 
Inc., v. Inhabitants of Sagadahoc 
County, 18 A.2d 308, 137 Me. 233. 

58. Me.—Corpus Juris quoted in 
Watts Detective Agency, Inc. v. In¬ 
habitants of Sagadahoc County, 18 
A-2d 308, 312, 137 Me. 233. 

Miss.—Jones v. Sunflower County, 36 
So. 188, 84 Miss. 98. 

18 C.J. p 1313 note 17. 

Bight of prosecutor to reimbursement 
or allowance for expenses incurred 
see infra § 21. 

Statute held not to grant authority 
The statute providing that expenses 
in criminal cases shall be audited by 
commissioners of county where they 
accrued, including actual expenses in¬ 
curred by county attorneys in per¬ 
formance of their official duties, does 
not grant general authority to county 
attorney for expenditure of money. 


| and the employment of detectives is 
! not within the scope of “actual ex¬ 
penses incurred by county attorneys.” 
Me.—Watts Detective Agency v. In¬ 
habitants of Sagadahoc County, 18 
A.2d 308, 137 Me. 233. 

59. Neb.—Christner v. Hayes County, 
112 N.W. 347, 79 Neb. 157. 

60. Pa.—Gerhard v. Berks County, 
19 Pa.Dist. 209. 

61. Pa.—Diller v. Crawford County, 
23 Pa.Dist. 551. 

18 C.J. p 1313 note 20. 

62. Utah.—Kytka v. Weber County, 
160 P. Ill, 48 Utah 421. 

63. Mich.—Lawrence Scudder & Co. 
v. Emmet County, 284 N.W. 691, 288 
Mich. 181. 

64. Me.—Watts Detective Agency v. 
Inhabitants of Sagadahoc County, 
18 A.2d 308, 137 Me. 233. 

Mich.—Lawrence Scudder & Co, v. 
Emmet County, 284 N.W. 691, 288 
Mich. 181. 

Auditor's report in embezzlement case 
An auditor’s report, for which 
county was sought to be held lia¬ 
ble, and for which prosecuting at- 
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tomey had contracted without au¬ 
thority, was not necessary for em¬ 
bezzlement prosecution, where ac¬ 
cused was charged with embezzling 
money exceeding one hundred dollars 
in value, and accountant had directed 
prosecuting attorney to diversions of 
more than five thousand dollars in 
books kept by accused. 

Mich.—Lawrence Scudder & Co. v. 
Emmet County, supra. 

65. Cal.—Thiel Detective Co. v. Tuo¬ 
lumne County, 173 P. 1120, 37 C.A. 
423. 

18 C.J. p 1313 note 23. 

66. Ariz.—Pinal County v. Nicholas, 
179 P. 650, 20 Ariz. 243. 

18 C.J. p 1313 note 24. 

67. Mont.—Hyde v. Mineral County, 
236 P. 248, 73 Mont. 363. 

Powers of attorney as county agent 
limited by powers of county it¬ 
self 

Although the county attorney in in¬ 
curring expenses in connection with 
his duties, acts as agent of county, 
agent has no greater power than his 
principal, and county itself is but 
agent of state, and what is not by 
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depends not only on the authoirty of the prosecu¬ 
tor to incur the liability against the county, but also 
on the necessity for incurring the expense. 68 While 
the prosecutor is vested with considerable discre¬ 
tion in determining what expenses are necessary,®** 
it has been held that his determination as to ne¬ 
cessity is subject to review by the county board. 70 

Particular expenses which the prosecuting attor¬ 
ney may incur and for which the county may be lia¬ 
ble on proof of their necessity include expenses in¬ 
curred in connection with the employment of ex¬ 
perts to make experiments and attend as witnesses 
on the trial of criminal prosecutions, 71 or on appli¬ 
cation of a person convicted of crime for executive 
clemency, 72 and expenses incurred in the employ¬ 
ment of a detective to assist in obtaining evidence of 
violation of law, 73 of a civil engineer to investigate 
the performance of a contract by a state road engi¬ 


neer on complaint being made that he was defraud¬ 
ing the public, 74 or of a physician to examine one 
suspected of drunken driving. 74 - 5 

Other necessary expenses incurred by the prose¬ 
cuting attorney for which the county may be liable 
include expenses incurred in connection with the 
employment of a stenographer, 75 in following a fugi¬ 
tive beyond the jurisdiction of the United States, 7 ® 
or in having the testimony in a criminal case tran¬ 
scribed. 77 The prosecutor cannot bind the coun¬ 
ty, however, by the offer of a reward for evidence to 
secure a conviction for an offense not yet com¬ 
mitted. 78 

In the absence of a law so requiring, the prose¬ 
cuting attorney need not consult any court nor ob¬ 
tain any order as a prerequisite to incurring a nec¬ 
essary expense in connection with performance of 
his official duties. 79 If, however, the statute re- 


law imposed as expenses on county 
is not chargeable to it. 

Mont.—Hyde v. Mineral County, su¬ 
pra. 

68. Mont.—Hyde v. Mineral County, 
supra. 

69. N.Y.—People v. Herkimer Coun¬ 
ty, 132 N.Y.S. 808, 148 App.Div. 392. 

18 C.J. p 1314 note 25. 

70. Mont.—Hyde v. Mineral County, 
236 P. 248, 73 Mont. 363. 

71. Ariz.—Pinal County v. Nicholas, 
179 P. 650, 20 Ariz. 243. 

Mass.—In re Rooney, 11 N.E.2d 591, 
298 Mass. 430. 

18 C.J. p 1314 note 26. 

Doctors’ hills on autopsy made on 
investigation of murder by district 
attorney and not by coroner. 

Pa.—In re Noakes, 24 Pa.Dist. & Co. 
39. 

72. N.Y.—Tompkins v. New York 
City, 43 N.Y.S. 878, 14 App.Div. 536. 

73. Cal.—Langdon v. Koster, 106 P. 
209, 157 C. 39. 

Thiel Detective Co. v. Tuolumne 
County, 173 P. 1120, 37 C.A. 423. 

N.Y.—U. S. v. Sumner, 211 N.Y.S. 705, 
125 Misc. 658, affirmed 214 N.Y.S. 
930, 216 App.Div. 782. 

18 C.J. p 1314 note 28. 

Continuous employment 

(1) Authority of district attorney 
under Fol.Code § 4307, to employ per¬ 
sons to detect crime, is not limited 
to specified cases, hut extends to con¬ 
tinuous employment for purpose of 
detecting offenders against laws con¬ 
stantly violated. 

Cal.—Cunning v. Carr, 230 P. 987, 69 
C.A. 230. | 

(2) The county prosecuting attor¬ 
ney in his sound discretion may em¬ 
ploy detectives for stated periods or 
for a particular service. 

W.Va.—State v. Kanawha County 
Court, 100 S.E. 548. 84 W.Va. 691. 


Determination respecting necessity 
| of employment 
! Determination by district attorney 
I and board of supervisors on neces¬ 
sity of employing persons to detect 
crime, under authority of Pol.Code 
§ 4307, has, in absence of fraud, 
same weight as finding of fact by 
jury in contested case. 

Cal.—Cunning v. Carr, 230 P. 987, 69 

C.A. 230. 

Incidental services as not changing 
status 

In action against county for com¬ 
pensations of persons employed, un¬ 
der Pol.Code § 4307, by district at¬ 
torney to detect crime, particularly 
state motor vehicle and liquor law 
violations, fact that they sometimes 
acted as traffic officers or made ar¬ 
rests did not change their status, 
which is determined by duties as¬ 
signed rather than services performed 
which are not strictly within duties 
imposed. 

Cal.—Cunning v. Carr, supra. 
Prohibition agent 

(1) The employment of one as a 
county prohibition officer by the 
prosecuting attorney, for the purpose 
of apprehending violators of the pro¬ 
hibition laws, when approved by the 
circuit court of the county, is valid. 
W.Va.—State v. Greenbrier County 

Court, 117 S.E. 135, 93 W.Va. 481. 

(2) Incidental performance of 
sheriffs duties did not prevent plain¬ 
tiffs recovery for services rendered 
district attorney in enforcement of 
prohibition law. 

Cal.—Cunning v. Humboldt County, 

266 P. 522, 204 C. 81. 

TTse of automobiles 

District attorney’s authorization 
of use of privately owned automo¬ 
biles by persons hired in detection 
of crime is not improper. 

f&7 


Cal.—Cunning v. Humboldt County, 
supra. 

Admissibility of evidence 

Testimony as to availability of 
county cars was inadmissible in ac¬ 
tion. against county for services and 
for use of privately owned automo¬ 
biles in assisting district attorney in 
enforcing prohibition law. 

Cal.—Cunning v. Humboldt County, 
supra. 

Evidence held sufficient to support 
direction of verdict for plaintiff su¬ 
ing county for compensation for 
services as investigator and in gath¬ 
ering evidence of liquor law viola¬ 
tions. 

Cal.—Cunning v. Humboldt County, 
supra. 

Act held invalid 

Act authorizing prosecuting attor¬ 
neys to appoint investigators em¬ 
powered to make arrests and serve 
processes was invalid. 

Wash.—State ex reL Johnston v, Mel¬ 
ton, 73 P.2d 1334, 192 Wash. 379. 

74. N.Y.—People v. Chenango Coun¬ 
ty, 132 N.Y.S. 868, 148 App.Div. 584. 

74.5 Pa.—Schafenacker v. Green, 2 
Fa-DIst & Co,2d 187, 71 Montg.Co. 
94. 

75. Ala.—Stone v. State, 77 So. 348, 
201 Ala. 54. 

Mont.—Hyde v. Mineral County, 236 
P. 248, 73 Mont. 363. 

76. N.Y.—People v. Columbia Coun¬ 
ty, 31 N.E. 322, 134 N.Y. 1. 

77. Cal.—Yolo County v. Joyce, 105 
P. 125, 156 C 429. 

78. N.Y.—McNeil v. Suffolk County, 
100 N.Y.S. 239, 114 App.Div. 761. 

79. CaL—Thiel Detective Co. v. Tuo¬ 
lumne County, 173 P. 1120, 37 C.A. 
423. 

Civil service 

Hudson county prosecutor of pleas 
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quires approval of expenditures by the court, or 
by the presiding judge, or by a county board, the 
county is not liable in the absence of such approval 
in compliance with statutory requirements. 80 

After the case has been appealed to the supreme 
court, the authority of the prosecuting attorney to 
bind the county for expenses ceases, 81 and the 
authority of the prosecuting attorney to bind the 
county in respect of expenses connected with a 
prosecution ordinarily terminates with the end of 
the prosecution. 82 

§ 12(8). Powers after Expiration of Term 

On expiration of his term of office a prosecuting at¬ 
torney loses authority to represent the state or county 
and should turn over pending matters to his successor. 

It is the duty of the outgoing attorney to turn 
over to his successor the management and control 
of all unfinished litigation. 83 After the expiration 
of his term of office, he has no authority to repre¬ 
sent the state 84 or county. 85 It has been held, how¬ 
ever, that it is not error to permit a former prosecut¬ 
ing attorney, who conducted the first or later trials 


of a case during his term, to appear in a new trial 
after the expiration of his term, where his succes¬ 
sor makes no objection. 86 

§ 12(9). Private Practice 

A prosecuting attorney may engage In private prac¬ 
tice where not prohibited by statute, but he should not 
take a private position antagonistic to that of, or con¬ 
flicting with, his public duty. 

A prosecuting attorney is not prohibited, in ab¬ 
sence of statute, from representing private litigants 
where he owes no duty to the state. 87 Thus, in some 
jurisdictions a prosecuting attorney is not prohibited 
from practicing law in civil cases, 87 * 5 or so long as 
such private practice does not conflict with the du¬ 
ties imposed upon him as prosecuting attorney. 87 - 10 

It is against public policy, however, for a prose¬ 
cuting attorney to take a private position antagonis¬ 
tic to that of, or conflicting with, his public duty. 87 - 15 
A public prosecutor permitted to engage in private 
practice has no freedom to choose between the public 
interest and the interest of a client; 87 - 20 his private 
interest must yield to the public one, 87 * 25 and his 


may appoint twelve county detectives 
without examination or submission 
of eligible list by civil service com¬ 
mission. 

N.J.—Drewen v. Brohel, 154 A. 513, 9 
N.J.Misc. 480. 

80. XJ.S.—Gibboney v. Camden Coun¬ 
ty, C.C.A.N.J., 122 F. 46. 

18 C.J. p 1314 note 33. 

Approval by board of freeholders 
Where statute originally provid¬ 
ing that all necessary expenses in¬ 
curred by prosecutor of the pleas 
certified to by judge of designated 
court should be paid by board of 
chosen freeholders was amended by 
adding phrase "whenever the same 
shall be approved by such board 
of chosen freeholders,” attorney, 
failing to obtain such board's ap¬ 
proval of his claim for compensation, 
could not recover for services ren¬ 
dered as special investigator appoint¬ 
ed by prosecutor of the pleas. 

H.J.—Adamo v. Bergen County, 179 A. 

685, 13 N.J.Misc. 528. 

Approval sufficiently shown, 

Under statute requiring that all 
necessary expenses incurred by dis¬ 
trict attorneys of any county, in 
investigation of crime and appre¬ 
hension and prosecution of persons 
charged with or suspected of com¬ 
mission of crime, be approved by 
district attorney and the "court** of 
their respective counties, an indorse¬ 
ment on bill for rental of portable 
telecord machine, which stated "ap¬ 
proved—by the court: Dumbauld, 
was not an approval of a single 
lodge acting by and for himself, 
hut was an approval by the court. 


consisting of three members, attest¬ 
ed by one of its members, so as to 
comply with statute. 

Pa.—Reilly v. Rankin, 15 A.2d 478, 
142 Pa.Super. 51. 

81. Mont.—Independent Pub. Co. v. 
Lewis, etc.. County, 75 P. 860, 30 
Mont. 83. 

82. Cal.—Los Angeles Warehouse 
Co. v. Los Angeles County, 33 P.2d 
1058, 139 C.A. 368. 

Storage of seized cars 
District attorney’s authority to 
bind county for expense of storing 
automobiles, seized on criminal 
charges against owners, being limited 
to expenses necessarily incurred in 
detection and prosecution of crimes, 
ended when prosecutions terminated. 
Cal.—Los Angeles Warehouse Co. v. 
Los Angeles County, supra. 

83. Cal.—Cole v. McKune, 19 C. 422, 

84. Ind.—State v. Schloss, 92 Ind. 
293. 

Wis.—State v. Duff, 53 N.W. 446, 83 
Wis. 291. 

18 C.J. p 1314 note 37. 

Reinstatement of action 

(1) County attorney, following re¬ 
tirement from office, was powerless 
to reinstate action as originally 
brought in state’s name on his rela¬ 
tion, but later changed into unofficial 
taxpayer’s action. 

Iowa.—State v. Interstate Power Co., 
243 N.W. 149, 214 Iowa 1109. 

(2) Court, by appointing attorneys, 
could not reinstate action as one on 
relation of comity attorney previously 
retired. 


Iowa.—State v. Interstate Power Co., 
supra. 

85. Kan.—Munson v. Morris County, 
18 Kan. 240. 

18 C.J. P 1314 note 38. 

88. Ky.—Wiggins v. Commonwealth, 
53 S.W. 649, 21 Ky.L. 939. 

87. Wash.—Corpus Juris quoted In 

Callahan v. Jones, 93 P.2d 326, 329, 
200 Wash. 241, 123 A.L.R. 1178. 

18 C.J. p 1308 note 56. 

87.5 Ill.—People v. Kidd, 76 N.E.2d 
794, 333 Ill.App. 151, affirmed 81 
N.E.2d 892, 401 Ill. 230. 

87.10 Wash.—State ex rel. Becker v. 
Wiley, 133 P.2d 507, 16 Wash.2d 
340. 

87.15 Mich.—Ray v. Gun Plains Tp. t 
66 N.W.2d 95, 340 Mich. 549. 
Representing parties opposing action 
of county drain commissioner 
Under statute authorizing county 
drain commissioner to employ an at¬ 
torney when he deems it necessary 
and providing that board of super¬ 
visors by resolution may cause prose¬ 
cuting attorney to give such legal 
assistance as part of his duties, 
prosecuting attorney was not free to 
represent parties opposing action of 
drain commissioner even though 
board of supervisors had not by reso¬ 
lution imposed on him duty of ren¬ 
dering legal assistance to county 
drain commissioner. 

Mich.—Ray v. Gun Plains Tp., supra. 

87.20 Del.—In re Ridgely. 106 A.2d 
527, 9 Terry 464. 

87.25 Del.—In re Ridgely, supra. 
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private practice should not in any way conflict with 
his duties as public prosecutor,®® as by rendering 
professional assistance to defendant in a criminal 
trial. 89 

A prosecuting attorney who has preferred an in¬ 
dictment against defendant should not be allowed, 
after his term of office has expired, to be employed 
as counsel for defendant on his trial for the offense 
charged, 90 and he cannot represent both the state 
and one charged with commission of crime 91 A 
prosecuting attorney who appears against accused 
in a criminal proceeding is disqualified from appear¬ 
ing in a civil case against the same individual, 92 
regardless of any question whether such attorney 
makes use of information gained in the criminal 
action to force a settlement in the civil action. 93 

Where a district attorney has acted in his private 
practice for any person involved in any official in¬ 
vestigation as complainant or accused, he should ask 
to be superseded to avoid any conduct which might 
give rise to the suspicion or claim that he was using 
his office as district attorney to further his civil 
practice. 93 - 5 

Since the prosecuting attorney is a potential rep¬ 
resentative of the public in divorce proceedings and 
must hold himself in readiness to be called by the 
court into active participation in the case on behalf 


of the public, he is disqualified to act as attorney 
for either plaintiff or defendant in any stage of the 
proceedings. 9 *- 10 

The legislature has the right to regulate the ac¬ 
tivities of a public officer, including a prosecuting 
attorney, outside of his official duties, and the courts 
have upheld the validity of a statute providing that 
no prosecuting attorney shall receive any fee from 
any person for any of his official services and shall 
not be engaged as attorney for a party in any civil 
action depending on the same facts as the criminal 
proceeding. 94 The purpose of such a statute is the 
protection of the public by making certain that a 
prosecuting attorney's duties shall not be influenced 
by private interest, 94 * 5 and the legislative intent is 
to separate the official duties of prosecutors from 
any private gain. 94 * 1 ® 

The legislative policy embodied in the statute 
should not be restricted by judicial interpretation, 
but the statute should be so construed as to ac¬ 
complish to the full its beneficent purpose. 94 - 15 A 
contract made with a private person by the prosecut¬ 
ing attorney in violation of such a statutory provi¬ 
sion is void, and where such a contract has been 
made and services performed, the court will not per¬ 
mit the attorney to evade the statutory prohibition 
by allowing him to recover on a quantum meruit. 94 - 20 


Civil case depending* on facts on 
which prosecution depends 

(1) The statute providing* that the 
state's attorney shall not be retained 
or employed, except for the public, 
in a civil case depending on the same 
state of facts on which a criminal 
prosecution shall depend was intend¬ 
ed to prohibit state's attorneys from 
handling civil cases in which it might 
reasonably be inferred that prosecu¬ 
tion would follow as a result of the 
same state of facts, or where he had 
already prosecuted a criminal case 
arising out of such facts. 

Ill.—People v. Kidd, 76 N.33.2d 794, 

333 Ill.App. 161, affirmed 81 NJEJ.2d 

892, 401 Ill. 230. 

(2) Where state's attorney repre¬ 
sented estate and heirs of deceased in 
proceedings in which alleged forged 
will and prenuptial agreement to¬ 
gether with claim that certain in¬ 
dividual was the widow of deceased 
were involved, the state's attorney 
was not disqualified from handling 
subsequent prosecution of alleged 
widow for conspiring to do illegal 
acts injurious to the administration 
of public justice and attempting to 
acquire a part of estate by filing j 
forged will for probate, by filing forg¬ 
ed prenuptial agreement, and by 
fViAiming * to be widow of deceased. 

HL—People v. Kidd, supra. 


88. Vt—In re Wakefield, 177 A. 319, 
107 Vt. 180. 

89. N.D.—In re Voss, 90 N.W. 15, 11 
3ST.D. 640. 

Acting after conclusion of proseciu 
Hon 

The duty, under State's Attorneys 
Act § 6a, of a state's attorney not 
to accept employment in a civil case 
depending on the same facts as a 
criminal prosecution, obtains after 
the conclusion of the prosecution, as 
well as during its pendency. 

Ill.—People v. Hickman, 128 N.E. 484, 
294 IlL 471. 

90. Ga.—Gaulden v. State* 11 Ga. 47. 
6 O.J. p $21 note 54. 

91« Vt—In re Wakefield, 177 A 319, 
107 Vt. 180. 

Appearance in other counties 

(1) Practice of state's attorneys of 
appearing in other counties and de¬ 
fending respondents charged with 
committing crimes therein, and of ap¬ 
pearing in proceedings in which state 
was opposing party or had adverse 
interests, was held unethical and im¬ 
proper. 

Vt—In re Wakefield, supra. 

(2) Gen.Lt. c 12 § 30* providing that 
a prosecuting officer shall not receive 
any fee or reward for services in 
any prosecution or business to which 
it is his official duty to attend, does 
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not prohibit a district attorney from 
defending those charged with crime 
outside his district, or sharing in the 
profits of such defense by his part¬ 
ners, but it is improper for him to do 
so. 

Mass .—Attorney General v. Tufts, 132 
N.E. 322, 239 Mass. 458, 17 AJL.B. 
274. 

92. III.—See Coti&m v. National Mu¬ 
tual Church Ins. Co., 209 Ill.App. 
404. 

S.D.—In re Wilmarth, 172 N.W. 921. 
42 S.D. 7$. 

33. S.D.—In re Wilmarth, supra, 

93.5 N.V.—Application of Seneca 

County Bar Ass'n, 93 N.Y.S.Sd 141, 
27$ App.Div. 36. 

93AQ Hawaii.—Kiakona v. Kiakona, 
35 Hawaii 849. 

94. Wash.—Callahan v. Jones, 93 P. 
2d 326, 209 Wash. 241, 123 ALB. 
1178. 

94*5 Neb.—Thompson v. Thompson, 
3$ N.W.2d 648, 151 Neb. 110 —Rees 
v. Shepherd, 129 N.W. 1132, 84 Neb. 
268. 

3&10 Wash.—Callahan v. Jones, 98 
P.2d 32$, 209 Wash. 241, 123 A.3LR. 
1178. 

94.15 Wash.—Callahan v. Jones, su¬ 
pra. 

94*20 Wash.—Callahan v. Jones* su¬ 
pra. 
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Appointment of special counsel for county . When 
a comity attorney has a special counsel appointed 
to look after the interests of the county in an estate 
the county attorney is privately handling, his re¬ 
sponsibility to the county therein ends. 94 - 25 

Waiver of disqualification A statutory disqual¬ 
ification precluding a prosecuting attorney from 
practicing law in civil cases other than those in 
which by statute it is made his duty to appear has 
been held subject to waiver by the litigants. 95 So a 
party to a suit having full knowledge of the facts is 
required to make his objection to the participation 
of the prosecuting attorney who is disqualified be¬ 
cause the same facts are involved as were involved 
in a criminal prosecution in which the attorney has 
acted. 95 * 5 Such party may not sit by and take his 
chances on a favorable judgment and then claim the 
disqualification as prejudicial error entitling him to 
a new trial; 95 - 10 and if he does, any rights which 
he may have had under the statute are waived. 05 - 15 


§ 13. Conduct of Proceedings 

The conduct of criminal proceedings by the dis¬ 
trict or prosecuting attorney is considered infra § 
14(1)—§ 14(2), and that of civil proceedings infra 
§ 15(1)—§ 15(2). 

Examine Pocket Parts for later cases. 

§ 14(1). - Criminal Prosecutions 

The prosecuting attorney should exercise diligence in 
prosecuting for criminal offenses. 

The prosecuting attorney should exercise diligence 
in prosecuting for criminal offenses, 96 and interfer¬ 
ence with the performance of such duty should be 
sanctioned only under most unusual and compelling 
circumstances. 9 6 - 5 

A prosecutor is invested with inquisitorial pow- 
ers 96.l0 an d where he is informed that a crime has 
been committed, but no complaint has been made, it 


Nonliability of private citizen to pay 
for criminal prosecution see infra 
S 24. 

Proved ethical conduct of prosecut¬ 
ing 1 attorney in connection -with the 
whole transaction does not validate 
his contract in violation of the stat¬ 
utory prohibition nor enable him to 
recover for legal services rendered. 
Wash.—Callahan v. Jones, supra. 
94.25 Neb.—State ex rel. Nebraska 
State Bar Ass’n v. Richards, 84 N. 
W.2d 136, 165 Neb. 80. 

Collection of inheritance tax 

Where county attorney had special 
counsel appointed to look after inheri¬ 
tance tax of estate that county attor¬ 
ney was privately handling, and judge 
did not charge interest on inheritance 
tax although required to do so by 
statute but special counsel did not ap¬ 
peal from court’s order determining 
that no interest was due, county at¬ 
torney’s responsibility to county end¬ 
ed when special counsel was appoint¬ 
ed and there was nothing unethical in 
county attorney’s actions. 

Neb.—State ex rel. Nebraska State 
Bar Ass'n v. Richards, supra. 

95. OkL—Alexander v. Smith, 173 P. 
648, 70 OkL 204. 

95u5 Neb.—Thompson v. Thompson, 
36 N.W.2d 648, 151 Neb. 110. 

95.10 Neb.—Thompson v. Thompson, 
supra. 

95.15 Neb.—Thompson v. Thompson, 
supra. 

96. Ark.—Speer v. State, 198 S.W. 
113. 130 Ark. 592. 

Kiss.— Corpus Juris Secundum quot¬ 
ed in Adams v. State, 30 3o.2d 593, 
596, 202 Miss. 68. 

Mo.—State ex rel. Dowd v. Nangle, 
276 S.W.2d 135, 365 Mo. 134. 


Mont.—State ex rel. Porter v. Dis¬ 
trict Court of First Judicial Dist., 
220 P.2d 1035, 424 Mont. 249. 

N.D.—In re Voss, 90 N.W. 15, 11 
N.D. 540. 

Okl.—Mitchell v. State, 124 P. 1112, 
7 Okl.Cr. 563. 

Or.—Corpus Juris Secundum cited in 
State v. Langley, 323 P.2d 301, 308. 
Representation of state or county in 
criminal matters generally see su¬ 
pra § 12 (1). 

Arrest 

State's attorney is “public prose¬ 
cutor” and must proceed for arrest 
of persons charged with, or reason¬ 
ably suspected of, offenses when in¬ 
formed thereof. 

N.D.—Kittler v. Kelsch, 216 N.W. 898, 
56 N.D. 227, 56 A.L.R. 1217. 

After dismissal of one indictment 
That indictment must be dis¬ 
missed because based on inapplica¬ 
ble sections of statute does not re¬ 
lieve district attorney of duty to j 
| prosecute if he finds that other sec- 
tions have been violated. 1 

N.Y.—People v. McCann, 275 N.Y.S. 
887, 242 App.Div. 515. 

Misdemeanors 

(1) A prosecutor has a general 
duty to prosecute misdemeanors 
within his county, or city. 

Mo.—State v. Griffin, App., 289 S.W. 
2d 455. 

(2) Term “crimes” embraces mis¬ 
demeanors as well as felonies and 
no attempt is made by statute or the 
authorities to limit district attor¬ 
ney’s responsibility to prosecution 
of felony cases only. 

N.Y.—Application of Coleman, 148 N. 
Y.S.2d 753, 1 Misc.2d 685. 

Duty to prosecute to termination 
It is the duty of the prosecuting 
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attorney to prosecute all cases initi¬ 
ated by him to their termination. 
Ind.—State ex rel. Neeriemer v. Da¬ 
viess Circuit Court of Daviess 
County, 142 N.E.2d 626, 236 Ind. 
624. 

96.5 N.Y.—MacPherson v. People, 
143 N.Y.S.2d 859, 208 Misc. 423. 

96.10 Ind.—State ex rel. Steers v. 
Holovachka, 142 N.E.2d 593, 236 
Ind. 624. 

Examination of witnesses before trial 

(1) A state attorney has power 
under statute to subpoena witnesses 
to appear before him and have them 
testify concerning matters which he 
is investigating. 

Fla.—Smith v. State, 95 So.2d 525. 

(2) The statute authorizes inter¬ 
rogation of witnesses concerning 
whether there had been any violation 
of the criminal law, and does not 
limit power of interrogation to issues 
involving a crime, or require that 
examination be before court. 

Fla.—State ex rel. Cooper v. Coleman, 
189 So, 691, 138 Fla. 520. 

(3) After grand jury had investi¬ 
gated a homicide and had returned 
an indictment charging first-degree 
murder, but before arraignment and 
setting case for trial, the state at¬ 
torney could use process of court to 
require person who did not testify 
before grand jury and who had not 
been subpoenaed as defense witness, 
but who knew something about facts 
of the crime, to come before state 
attorney before trial and submit to 
an interrogation under oath concern¬ 
ing such facts, even though such 
person asserted that he was a defense 
witness. 

Fla.—Collier v. Baker, 20 So.2d 652, 
155 Fla. 425. 
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is his duty to inquire into the facts,*? with care and 
accuracy,97.5 examining the available evidence, the 
law and the facts, and the applicability of each to 
the other,97.10 and intelligently weighing the chanc¬ 
es of successful termination of the prosecution, hav¬ 
ing always in mind the relative importance to the 
county he serves of the different prosecutions which 
he might initiate.97.15 j n a pr0 per case it is his 


duty to take the initiative in commencing prosecu¬ 
tion^ but he is not required to assume the func¬ 
tions of a detective and undertake personally to dis¬ 
cover the circumstances of the alleged offense.** 

He is vested at common law with the responsibility 
of determining whether or not a criminal accusa¬ 
tion should be pressed to trial, 1 and is expected to be 


(4) State attorney has right to call 
before him and examine, under oath, 
any person whom he has reason to 
believe may have any information 
concerning a criminal cause under 
investigation, either before or after 
indictment or information filed, or 
before or after such person may have 
been served with a subpoena as a 
witness for any defendant, as long as 
such examination is carried on in a 
lawful manner. 

Fla.—Barnes v. State, 58 So.2d 157. 

(5) The state attorney has a very 
broad discretion in examining wit¬ 
nesses under statute prior to indict¬ 
ment, but, after indictment has been 
found, his discretion is limited as to 
accused's witnesses. 

Fla.—Carlile v. State, 176 So. 862, 
129 Fla. 860. 

97. U.S.—Wilbur v. Howard, D.C. 
Ky., 70 F.Supp. 930, reversed on 
other grounds, C.C.A., 166 F.2d 884. 
Kan.—State v. Trinkle. 78 P. 854, 70 
Kan. 396. 

La.—State v. Marrero, 61 So. 136, 132 
La. 109, Ann.Cas.l914C 783. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Adams v. State, 30 So.2d 593, 
596, 202 Miss. 68. 

Mo.—State on inf. McKittrick v. Wal- 
lach, 182 S.W.2d 313, 353 Mo. 312, 
155 A.L.R. 1. 

Mont.—State ex rel. Porter v. District 
Court of First Judicial Dist., 220 
P.2d 1035, 124 Mont. 249. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

N.Y.—McDonald v. Goldstein, 83 N. 
Y.S.2d 620, 191 Misc. 863, affirmed 
79 N.Y.S.2d 690, 273 App.Div. 649 
—People v. Dorsey, 29 N.Y.S.2d 637, 
176 Misc. 932. 

Or.—Corpus Juris Secundum cited in 
State v. Langley, 323 P.2d 301, 308. 
Pa.—Commonwealth v. Komatowski, 
32 A.2d 905, 347 Pa. 445. 

Schafenacker v. Green, 2 Pa.Dist. 
& Co. 187, 71 Montg.Co. 94. 

Commonwealth ex rel. Butler v. 
Day, Com.Pl., 5 Cumb.L.J. 178. 

Tex.—Shepperd v. Alaniz, Civ.App„ 
303 S.W.2d 846. 

Seeking information 

(1) It is the duty of the district 
attorney to interview all whom he 
has reason to believe may know any 
fact material to criminal prosecution, 
whether the person interviewed be 
the attorney retained by those inter¬ 
ested in the prosecution or other¬ 
wise, and on the other hand every 


citizen, including such an attorney, 
has the duty to inform the district 
attorney of any facts known to him 
relative to any violation of the law. 
Wis.—State v. Peterson, 218 N.W. 
367, 195 Wis. 351. 

(2) A county prosecutor, in connec¬ 
tion with his primary responsibility 
to make appropriate investigation of 
alleged criminal conduct and for pur¬ 
pose of protecting innocent as well 
as detecting guilty persons, may 
properly interrogate persons having 
pertinent knowledge of matters in¬ 
volved and take their voluntary state¬ 
ments in narrative or question and 
answer form under oath, even if he 
has no power to subpoena witnesses 
or compel testimony. 

N.J.—State v. Eisenstein, 83 A.2d 777, 
16 N.J.Super. 8, affirmed 88 A.2d 
366, 9 N.J. 347. 

97.5 Mo.—State on Inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

97.10 Mo.—State on Inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

97.15 Mo.—State on Inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

98. Mo.—State on Inf. McKittrick v. 

Graves, 144 S.W.2d 91, 346 Mo. 990. 
N.Y.—People v. Dorsey, 29 N.Y.S.2d 
, 637, 176 Misc. 932. 

I OkL—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr„ 323 P.2d 993. 

Pa.—Commonwealth v, Komatowski, 
32 A.2d 905, 347 Pa. 445. 

Commonwealth ex rel. Butler v. 
Day, Com.Pl„ 5 Cumb.L.J. 178. 

Tex.—Shepperd v. Alaniz, Civ.App„ 
303 S.W.2d 846. 

Czimes against body politic 
Prosecuting attorney must him¬ 
self take the initiative in prosecut¬ 
ing crimes against body politic gen¬ 
erally and not against a particular 
individual, as in case of laws in ref¬ 
erence to gambling, intoxicating liq¬ 
uor, elections, etc., since a private 
prosecuting witness will rarely come 
forward to initiate such proceedings. 
Mo.—State on Inf. of McKittrick v. 
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Graves, 144 S.W.2d 91, 346 Mo. 
990. 

Prosecution for misdemeanor or fel¬ 
ony 


The lawmaking body, if it sees fit, 
may withdraw the common-law pow¬ 
er of district attorneys to elect un¬ 
der the prohibition laws whether they 
will prosecute a second or subsequent 
offense as a felony or as a misde¬ 
meanor. 

Colo.—People v. Casias, 216 P. 513* 
73 Colo. 420. 


When duty arises 

District attorney's duty to inform 
against and diligently prosecute per¬ 
son suspected of law violations arises 
when he has reasonable cause to be¬ 
lieve that the law has been violated 
and he has a reasonable time in which 
to act. 

Or.—State v. Langley, 323 P.2d SOL 


99. La.—State v. Marrero, 61 So. 136, 
132 La. 109, Ann.Cas.l914C 783. 
Miss.—Corpus Juris Secundum quot¬ 
ed in Adams v. State, 30 So.2d 593, 
596, 202 Miss. 68. 

18 C.J. p 1314 note 44. 

1- N.Y.—Leone v. Fanelli, 87 N.Y.S. 
2d 850, 194 Misc. S26—McDonald v. 
Goldstein, 83 N.Y.S.2d 620, 191 Misc. 
863, affirmed 79 N.Y.S.2d 690, 275 
App.Div. 649. 

Pa.—Corpus Juris quoted in. Common¬ 
wealth v. Ragone, 176 A. 454, 456* 
317 Pa. 113. 

Pa.—Corpus Juris quoted in Common¬ 
wealth v. Fran tj is, 89 Pa.Dist- & 
Co. 303, 305. 

18 C.J. p 1314 note 45. 

Withholding prosecution on restitu¬ 
tion being made 

(1) A prosecuting officer need not 
prosecute every complaint that may 
be made to him and, in his discretion, 
may consider the fact that restitu¬ 
tion has been made in deciding wheth¬ 
er case should be prosecuted. 

Vt.—Petition of Keefe, 57 A.2d 657* 
115 Vt. 289—Gould v. Parker, 42 A. 
2d 416, 114 Vt. 186, 159 A.L.R. 622. 

(2) In certain cases of criminal 
fraud or injury to property the pros h 
ecuting officer may properly deter¬ 
mine that the public interest will not 
be prejudiced by withholding prose¬ 
cution if full restitution is made, but 
the violation of law may be so seri¬ 
ous that he should listen to no sug¬ 
gestion that the prosecution be drop¬ 
ped. 
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impartial in abstaining from prosecuting, as well as 
in prosecuting, 2 but he is not excused from enforc¬ 
ing the laws because of local sentiment or preju¬ 
dice. 3 On the other hand, the fact that the attorney 
general or someone else in a particular case might 
have reached a different conclusion as to commenc¬ 
ing or continuing prosecution does not show that 
the prosecuting attorney’s failure to institute or con¬ 
tinue prosecution was improper. 3 * 5 

When a statute makes an offense punishable by 
imprisonment or fine, or both, he cannot waive the 
imprisonment and sue in debt for the fine, 4 nor can 
he delay investigation or prosecutions because the 
city in which the offenses occur is about to insti¬ 
tute, or has instituted proceedings for their punish¬ 
ment 5 In some jurisdictions it is the rule that, 
while the prosecuting attorney may file with the 
court his reasons for not filing an information, it 
is the province of the court to determine the ultimate 


question whether or not the case shall be prosecut¬ 
ed. 6 

It sometimes rests in the discretion of the prose¬ 
cuting attorney to decide what charges to file, 6 * 5 
against whom, 6 * 10 and in what court a prosecution 
shall be brought. 7 The matter of pleading an offense 
by complaint, information, and indictment is for the 
prosecuting attorney, and he may in good faith ex¬ 
ercise discretion with respect to how to initiate crim¬ 
inal proceedings, whether, in prosecuting offenses 
not capital, the proceeding shall be by indictment 
or information, 8 and if by indictment whether or 
not it is expedient to indict defendants jointly. 3 He 
may send in an indictment to the grand jury without 
first binding over accused. 10 

In the absence of a statute to the contrary the 
prosecuting attorney may proceed without a private 
prosecutor. 11 If the statute requires a private pros¬ 
ecutor, except in certain cases, an order of court 
directing the prosecuting attorney to prefer an in- 


Del.—In re Ridgely, 106 A.2d 527, 9 
Terry 464. 

(3) In deciding: whether a case 
should be pressed, discretion will not 
be disturbed unless it has been 
abused. 

Vt.—Gould v. Parker, supra. 

SL Pa.—Corpus juris quoted in Com¬ 
monwealth v. Ragone, 176 A. 454, 
456, 317 Pa. 113. 

Corpus Juris quoted in Common¬ 
wealth v. Frantjis, 89 Pa-Dist. & 
Co. 303, 305. 

Protection from unjustified prosecu¬ 
tions 

Wide authority of commonwealth's 
attorney to institute prosecution car¬ 
ries commensurate responsibility and 
should be exercised with caution and 
only in cases where after proper in¬ 
vestigation attorney is reasonably 
satisfied of guilt of person suspect¬ 
ed of crime, and attorney should pro¬ 
tect fellow citizens from unjustified 
prosecutions as well as prosecute 
those who are guilty. 

Va.—Macon v. Com., 46 S.E.2d 396, 
187 Va. 363. 

Regarded as “minister of justice” 

A county attorney has a personal 
discretion and responsibility as a 
minister of justice, and must act im¬ 
partially in prosecuting and in re¬ 
fraining from prosecuting and cannot 
become entangled with private inter¬ 
ests or grievances connected with 
charges of crime. 

Mich.—Engle v. Chipman, 16 N.W. 
886, 51 Mich. 524. 

Mo.—State ex reL Griffin v. Smith, 
258 aw.2d 598, 363 Mo. 1235. 

OkL-—Neill v. State, 287 P.2d 344, 89 
OkLCr. 272—Ex parte Lewis, 188 P. 
2d 367, 85 OkLCr. 322—Perry v. 
'State, 181 P.2d 288, 84 OkLCr. 211 


—Radford v. State, 215 P. 218, 23 
Okl.Cr. 407—Johns v. State, 179 P. 
941, 15 OkL 630. 

3. Mo.—State on Inf. McKittrick v. 
Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

N.D.—In re Voss, 90 N.W. 15, 11 N. 
D. 540. 

3J5 Mo.—State on Inf. McKittrick v. 
Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

4. U.S.—U. S. v. Morin, D.C.Ind., 26 
F.Cas.No.15,810, 4 Biss. 93. 

5. Kan.—State v. Trinkle, 78 P. 854, 
70 Kan. 396. 

6. N.D.—State v. Lauder, 90 N.W. 
564, 11 N.D. 136. 

6.5 Okl.—Hutchison v. State, 318 P. 
2d 885. 

Hair v. State, Cr., 294 P.2d 846 
—Matthews v. State, 218 P.2d 393, 
91 Okl.Cr. 285—Wilson v. State, 209 
i F.2d 512, 89 Okl.Cr. 421, opinion 
adhered to 212 P.2d 144, 89 OkLCr. 
421. 

Several offenses growing out of same 
transaction 

The determination of whether to 
prosecute for more than one offense 
growing out of the same transaction 
is a matter of policy for the prose¬ 
cuting officer and not for the courts. 
D.C.—District of Columbia v. Buck- 
ley, 128 F.2d 17, 75 TJ.S.App.D.C. 
301, certiorari denied 63 S.Ct. 57, 
317 U.S. 658, 87 LJEd. 529. 

If one act is a crime under two or 
more statutes, prosecuting attorney 
may determine under which of the ap¬ 
plicable statutes an indictment is to 
be found or an information to be 
filed. 

N.V.—People v. Rudolph, 98 N.Y.S. j 
2d 446, 277 AppJDiv. 195, reversed | 
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on other grounds 100 N.E.2d 142, 
303 N.Y. 73. 

Okl.—Jones v. State, 179 P.2d 484, 84 
OkLCr. 81. 

Offense for which arrest instituted 
The better practice is to charge 
defendant with the offense for which 
his arrest was instituted, but that is 
a matter within the county attorney’s 
discretion. 

Okl.—Webster v. State, 248 P.2d 646, 
96 OkLCr. 44. 

6. X0 Mo.—State on Inf. McKittrick 
v. Wallach, 182 S.W.2d 313, 353 Mo. 
312, 155 A.L.R. 1. 

N.Y.—:People v. Rudolph, 98 N.Y.S.2d 
446, 277 App.Div. 195, reversed on 
other grounds 100 N.E.2d 142, 303 
N.Y. 73. 

7. Okl.—Corpus Juris Secundum cit¬ 
ed in Hutchison v. State, 318 P.2d 
885, 888. 

Pa.—Commonwealth v. Moore, 4 Del. 
Co. 617. 

18 C.J. p 1315 note 52. 

8. See Indictments and Informations 
§ 16. 

Signing of informations by the pros¬ 
ecuting attorney see Indictments 
and Informations § 84. 

9. See Indictments and Informations 
§ 158 a. 

10. See Indictments and Informa¬ 
tions § 18. 

Appearance of prosecuting attorney 
before the grand jury see Grand 
Juries § 40. 

11. U.S.—U. S. v. Mundell, C.C.Va., 
27 F.Cas.No.15,834, 1 Hughes 415, 
6 Call. 245, 10 Va. 245. 

Withdrawal of ten of forty private 
prosecutors 

La,—State v. Marrero, 61 So. 136, 132 
La. 109, Ann.Cas.l914C 783. 
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dictment ex officio need not show on its face that 
no one would prosecute, 12 and the power so con¬ 
ferred does not expire with the term of court. 13 

Generally speaking, the prosecuting attorney is 
charged with the duty of determining when to com¬ 
mence a particular prosecution 14 and when to dis¬ 
continue it 14 * 5 and has control of criminal proceed¬ 
ings in the trial court. 1 * While a case is under the 
control of the prosecuting attorney any agreement 
he may make with reference to the disposition there¬ 
of is binding so far as it is proper and legal, 16 and 
he may bind the state by a confession of defendant’s 
plea of former jeopardy. 17 

However, he may not prevent the grand juiy from 


considering charges by declaring that the govern¬ 
ment will not prosecute, 18 nor dismiss a criminal 
charge pending before a grand jury 19 or a commis¬ 
sioner, 20 nor stop criminal proceedings instituted be¬ 
fore a justice of the peace. 21 Neither has he au¬ 
thority to allow a person whose conviction in the 
district court has been reversed to plead guilty of 
a lesser crime in an inferior court, so as to bar the 
prosecution pending in the district court. 22 He 
cannot control the action of the sheriff or marshal 
in the execution of warrants. 23 

The duty to conduct such prosecutions embraces 
whatever is properly necessary to bring a criminal 
to trial. 24 The prosecuting attorney is entitled to 


12. See Indictments and Informa¬ 
tions § 23 a. 

13. See Indictments and Informa¬ 
tions § 23 a. 

14. U.S.—District of Columbia v. 
Buckley, 128 F.2d 17, 75 U.S.App. 
D.C. 301, certiorari denied 63 S.Ct. 
57, 317 U.S. 658, 87 L.Ed. 529. 

Mo.—State on Inf. McKittrick v, Wal¬ 
lace, 182 SW.2d 313, 353 Mo. 312, 
155 A.L.R. 1. 

Mont.—Halladay v. State Bank of 
Fairfield, 212 P. 861, 66 Mont. 111. 
Okl.—Corpus Juris Secundum cited in 
Hutchison v. State, 318 P.2d 885, 
888 . 

Ex parte Lewis, 188 P.2d 367, 85 
Okl.Cr. 322—Perry v. State, 181 P. 
2d 280, 84 Okl.Cr. 211. 

14.5 U.S.—'U. S. v. Browkaw, D.C 
Ill., 60 F.Supp. 100. 

Mont.—Halladay v. State Bank of 
Fairfield, 212 P.2d 861, 66 Mont. 
111 . 

15. Iowa.—State v. Grimmell, 88 N. 
W. 342, 116 Iowa 596. 

N.Y.—McDonald v. Goldstein, 83 N.Y. 

S. 2d 620, 191 Misc. 863, afilrmed 79 
N.Y.S.2d 690, 273 App.Div. 649. 

Pa.—Commonwealth v. Moncak, O. & 

T. , 55 Lack.Jur. 57, affirmed 101 A. 
2d 728, 375 Pa. 559. 

18 C.J. p 1315 note 56. 

Control as between prosecuting at¬ 
torney and assistants see infra § 
30(1). 

Complete character of control 
The county attorney not only di¬ 
rects under what conditions a crim¬ 
inal action shall be commenced, but 
from the time it begins until it ends 
his supervision and control is com¬ 
plete, limited only by legal restric¬ 
tions. 

Mont.—Halladay v. State Bank of 
Fairfield, 212 P. 861, 66 Mont. 111. 
Okl.—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dish, 
Cr., 323 F.2d 993. 

XTo mandatory duty to prosecute un¬ 
der indictment 

The grand jury's return of a true 
bill indictment did not make it man- 

27 C. J.S.—43 


datory for the United States attorney 
to prosecute under the indictment but 
government theoretically could have 
prosecuted defendant on information 
for other crimes, whether or not they 
were lesser included offenses charged 
in indictment, and prosecution on oth¬ 
er offenses would not lead court to 
dismiss indictment, unless other of¬ 
fenses were lesser and included in 
the one charged in indictment. 

U.S.—U. S. v. McCue, D.C.Conn., 160 
F.Supp. 595. 

Supervision as to record entries 
It is the duty of prosecuting attor¬ 
neys to see that proper record en¬ 
tries are made during progress of the 
trial. 

Mo.—State v. West, 270 S.W. 279. 
Compared with attorney in civil ac¬ 
tion 

The duty of a district attorney does 
not differ in the trial of criminal ac¬ 
tions from that of counsel in civil j 
actions. 

Cal.—People v. Mooney, 174 P. 325, 
178 C. 525, certiorari denied Moon¬ 
ey v. People of State of California, 
39 S.Ct, 21, 248 U.S. 579, 63 L.Ed. 
430. 

Private attorney appearing for state 
There is authority, in a jurisdic¬ 
tion where there were at the time 
only an attorney general and no dis¬ 
trict or prosecuting attorneys, to the 
effect that a private attorney, duly 
licensed, could appear and be heard 
for the state in a criminal prosecu¬ 
tion at the discretion of the court 
and with the consent of the attorney 
general. 

Tenn.—Chambers v. State, 3 
Humphr. 237, disagreeing with Ex 
parte Gillespie, 3 Yerg. 325 in so 
far as the latter case held that 
such private attorney must produce 
his authority. 

16. Ala.— Corpus Juris cited in Ex 
parte State ex rel. Bailes, 177 So. 
752, 753, 235 Ala. 133. 

Iowa.—State v. Fleming, 13 Iowa 
443. 

Pa.— Corpus Juris quoted in Common- 
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wealth v. Ragone, 176 A. 454, 456. 
317 Fa. 113. 

Right of prosecuting attorney to en¬ 
ter a nolle prosequi see Criminal 
Law { 457. 

Construction of waiver 

In proceeding to have expunged 
from county court records proceed¬ 
ings against defendant for lack of 
jurisdiction, district attorney’s state¬ 
ment in brief that prayer for relief 
in regard to remission of fines and 
bringing of defendant into court 
might have been omitted, that only 
relief sought "at this time” was ex¬ 
punging of proceedings, and that 
any rights in regard to remission of 
fines and rearrest of defendant were 
waived, was held waiver of such 
rights in that proceeding only, and 
did not prevent district attorney, aft¬ 
er proceeding was expunged, from 
having fine previously paid tendered 
to defendant and warrant issued for 
his arrest. 

N.Y.—People v. George, 280 N.Y.S. 
332, 155 Misc. 386. 

17. Ala.—Coster v. State, 76 So. 475, 
16 Ala-App. 191. 

18. U.S.—U. S. v. Schumann, C.C. 
CaL, 27 F.Cas.No.16,235, 2 Abb. 523, 
7 Sawy. 439. 

19. U.S.—■U. S. v. Schumann, supra. 
2a U.S.—U. S. v. Schumann, supra. 

21. Mich.—Beecher v. Anderson, 8 
N.W. 539, 45 Mich. 543. 

22. Tex.—Taff v. State, 155 S.W. 214, 
69 Tex.Cr. 528. 

18 C.J. p 1315 note 68. 

23. U.S.—U- S. v. Scroggins, C.C. 
Ga., 27 F.Cas.N‘o.16,244, 3 Woods 
529. 

Mich.—Beecher v. Anderson, 8 N.W. 
539, 45 Mich. 543. 

Miss.—Corpus Juris Secundum quot¬ 
ed in, Adams v. Statu 30 So.2d 593, 
596, 202 Miss. 68. 

18 C.J. p 1315 note 69. 

24. N.Y.—People v. Columbia Coun¬ 
ty, 31 N.EL 322, 134 N.Y. 1. 

Pa.—Commonwealth v. Stewart, 44 
Pa.Super, 620. 
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an inspection of all papers and documents under 
the control of the court, 25 and has power to agree 
with defendant, on behalf of the state, on a special 
judge when the district judge is disqualified. 26 He 
may move to set aside a stay of proceedings or to 
quash a writ of error, 27 and may agree that a for¬ 
feiture of a recognizance shall, on certain terms, 
be set aside. 28 Under the Habitual Criminal Act, 
it is his duty to file an information accusing a per¬ 
son of previous convictions when his attention is 
called to such convictions. 28 * 5 

His obligation to the state is to proceed fearless- 
ly,28.io He is not required or expected to engage in 
brawls, 28 * 15 and he is not to be menaced or threat¬ 
ened, either in the courtroom or elsewhere, during 
a term of court wherein he is serving, because of 
his actions in the discharge of his official duties, as 
long as he is within his legitimate province and has 
not himself become a lawbreaker under the pretense 
of official conduct 28 * 20 

While a prosecuting attorney may admit in argu¬ 


ment what defendant would have the right to es¬ 
tablish by proof, he cannot vary or contradict rec¬ 
ords which the law makes conclusive. 29 It is the 
duty of the prosecuting attorney to prepare all or¬ 
ders and judgments in criminal cases. 30 

Duty of fairness a}td impartiality. While it has 
been said that a district attorney is justified in zeal¬ 
ous partisanship in the discharge of his duties as a 
prosecutor, 30 * 5 the general rule is that he must be 
fair and impartial, 31 as more particularly shown in 
Criminal Law § 1081, and see that defendant is not 
deprived of any constitutional or statutory right, 32 
because he is a quasi-judicial officer. 33 The prac¬ 
tice of permitting the district attorney to prepare 
and control the trial calendar and to make the as¬ 
signment of cases for trial to a particular part of 
the court and to designate the case for trial before 
a particular judge is not subject to the objection that 
it places accused at a disadvantage and deprives him 
of a fair and impartial trial. 33 * 5 


25. !Nf.Y.—People v. Olmstead, 55 N. 
Y.S. 472. 25 Misc. 346. 

18 C.J. P1315 note 71. 

26. Tex.—Davis v. State. 44 Tex. 523, 
overruling 1 Murray v. State, 34 Tex. 
221 . 

Early v. State, 3 Tex.App. 476. 

27. N.Y.—Carnal v. People, 2 Edm. 
Sel.Cas. 208, 1 Park.Cr. 262. 

28. Ill.—Esmond v. People, 18 Ill. 
App. 114. 

Kan.—State v. Trinkle, 78 P. 854, 70 
Kan. 396—State v. Foster, 3 P. 534, 
32 Kan. 14. 

28.5 Or.—Castle v. Gladden, 270 P.2d 
675, 201 Or. 353. 

28.10 Miss.—Estes v. State, 6 So.2d 
132, 192 Miss. 400. 

Mo,—State v. Egan, App., 272 S.W.2d 
719. 

28.15 Miss.—Estes v. State, 6 So.2d 
132, 192 Miss. 400. 

28.20 Miss.—Estes v. State, supra. 

29. Iowa.—State v. Miller, 64 N.W. 
288, 95 Iowa 368. 

30. Okl.—Wood v. State, 112 P. 11, 4 
Okl.Cr. 436, 45 L.R.A.,N.S., 673. 

30.5 Miss.—Adams v. State, 30 So. 
2d 593, 202 Miss. 68. 

Duty to be zealous advocate in gen¬ 
eral see supra 5 10. 

31. La.—Corpus Juris cited in State 
v. Tate, 171 So. 108, 112, 185 La. 
1006. 

Miss.— Corpus Juris Secnndnm. quot¬ 
ed in Adams v. State, 30 So.2d 593, 
596, 202 Miss. 68—Estes v. State, 6 
So.2d 132, 192 Miss. 400. 

Mo.—State v. Egan, App., 272 S.W.2d 
719. 

N.Y.—McDonald v. Goldstein, 83 N.Y. 


S.2d 620, 191 Misc. 863. affirmed 79 
N.Y.S.2d 690, 273 App.Div. 649- 
People v. Riley, 83 N.Y.S.2d 281, 
191 Misc. S88. 

18 C.J. p 1315 note 77. 

Protection of innocent 

(1) A prosecuting attorney repre¬ 
sents the public; he is charged as 
much with the duty of seeing that 
no innocent man suffers as that no 
guilty man escapes. It is his duty to 
see that nothing but competent evi¬ 
dence is submitted to the jury, and 
it is a grave breach of duty for a 
prosecuting attorney to seek by in¬ 
nuendo or artifice to procure a con¬ 
viction by injecting into the case 
facts or conclusions not based on the 
evidence adduced at the trial. 

Okl.—Brower v. State, 221 P. 1050, 
20 Okl.Cr. 49. 

(2) Prosecuting officers have duty 
of protecting persons from unfounded 
accusation. 

U.S.—U. S. ex rel. Hassell v. Mathues, 
D.C.Pa., 27 F.2d 137. 

Preventing perversion of process to 
private ends 

A prosecuting attorney should not 
permit private persons to use a 
statute penalizing a person for dis¬ 
posing of mortgaged property as a 
means of making private collections, 
or to compel an individual to make a 
monetary settlement of a private 
claim, or, failing to do so, suffer the 
odium and danger of a criminal 
prosecution, such practice being es¬ 
pecially repugnant to our conception 
of the proper use of criminal proc¬ 
ess and unethical when perpetrated 
by an interested private prosecutor, 
either with or without the consent 
of the prosecuting attorney. 
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Okl.—Hall v. State, 217 P. 229, 24 
Okl.Cr. 197. 

Duty to reveal facts tending to over¬ 
throw prosecution’s case 
In murder prosecution, where iden¬ 
tification of defendant as perpetrator 
of the crime was the vital issue, 
and defense counsel was without 
knowledge that a stenographer re¬ 
corded the proceedings of the line-up 
and that a transcript was in exist¬ 
ence at the time of the trial which 
could legitimately tend to overthrow 
the case made for the prosecution, or 
to show that it was unworthy of 
credence, there was a resultant duty 
to give the defense the benefit of 
the knowledge of that element. 
N.Y.—:People v. Hoffner, 129 N.Y.S.2d 
833, 208 Misc. 117. 

Practice of seeking publicity dep¬ 
recated 

Common practice by officials, who 
are sworn to administer justice, of 
piecemeal informing the press of evi¬ 
dence against accused with assur¬ 
ances of great discoveries about to be 
revealed is to be deprecated. 

N.J.—In re Kelsey, 24 A.2d 182, 127 
N.J.Law 568. 

32. La.— Corpus Juris cited in State 
v. Tate, 171 So. 108, 112, 185 La. 
1006. 

Miss.— Corpus Juris Secundum quoted 
in Adams v. State, 30 So.2d 593, 
596, 202 Miss. 68. 

18 C.J. p 1316 note 78. 

33. La.—State v. Tate, 171 So. 108, 
185 La. 1006. 

18 C.J. p 1316 note 79. 

Prosecuting attorney as quasi-judi¬ 
cial officer generally see supra § 1. 

33.5 N.Y.—Gleason v. Mullen, 121 
i N.Y.S.2d 605, 204 Misc. 450. 
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Poivcr of attorney general. Where the attorney 
general, in prosecuting a case, enters into an agree¬ 
ment for a continuance, such agreement is binding 
on a county attorney who is cooperating with him 
in the prosecution. 34 The United States attorney 
general was given power by statute to superintend 
criminal prosecutions instituted by the district at¬ 
torney; but this power has been held only to au¬ 
thorize the attorney general to give particular di¬ 
rections in particular cases, and not to make gener¬ 
al regulations for the control of criminal prose¬ 
cutions generally. 35 

§ 14(2).-After Judgment 

The duty of prosecuting does not end with the Judg¬ 
ment, and the prosecuting attorney should cause issuance 
of whatever process may be necessary to execute the 
Judgment, although he lacks power to control or com¬ 
promise the judgment or to remit any portion of the 
sentence. 

The obligations of the prosecuting attorney as a 
public official representing the state and the courts 
are not fulfilled in a given case when the trial of it 
comes to an end and accused is sentenced. 35 - 50 The 
duty of prosecuting does not end with judgment 35 * 55 
The sentence remains to be carried out in accord¬ 
ance with the particular law for such a case made 
and provided, 35 - 60 and the prosecuting attorney has, 
impliedly, both the right and the duty to help give 
effect to the law and the judgments under it as pro¬ 
nounced by the court. 35 * 65 He must cause to be is¬ 
sued all process necessary to carry into execution 
the judgment of the court; 36 and if the public func¬ 
tionary in whose charge accused is committed, such 
as the warden of a jail, should for any reason not 


follow the law, it is both the right and the duty of 
the prosecuting attorney to take action to prevent 
the miscarriage of the law. 88 * 5 Where the sentenc¬ 
ing court, in habeas coipus proceedings, has been 
ordered to resentence the relator, and fails to do so 
within a reasonable time, the district attorney is un¬ 
der a duty to apply for an order to compel the sen¬ 
tencing court to proceed with such resentencing and 
pronounce judgment 36 * 10 

The prosecuting attorney has no control, however, 
over the final judgment of the court. 37 Thus, he 
has no authority to compromise a judgment, 38 to re¬ 
mit any portion of a sentence, 30 or to promise a 
suspension of sentence on plea of nolo contendere. 40 

A prosecuting attorney may collect and receipt for 
fines, penalties, or forfeitures imposed by the courts 
of his district, 41 and the method of collection is left 
largely to his discretion; 42 but he cannot extend 
the time of payment of a fine or other money judg¬ 
ment 43 

Review . In criminal cases under some statutes 
and constitutional provisions the district attorney has 
the authority to appeal 43 - 5 and the duty of appeal¬ 
ing; 44 and he may also sue out writs of error or 
certiorari to bring an indictment into the supreme 
court. 45 In those jurisdictions in which the attor¬ 
ney general conducts the proceedings in the appel¬ 
late court, the prosecuting attorney may be obli¬ 
gated to notify the attorney general when an appeal 
is taken, 46 and he should see that the orders and 
judgments are correctly copied in the transcript and 
case made, 47 and furnish the attorney general -with 
a brief or abstract of the proceedings. 48 In such 


34. Mich.—People v. Bussey, 45 N. 
W. 594, SO Mich. 501. 

Exclusive and concurrent powers of 
prosecuting attorney and attorney 
general in general see supra § 12 
(3) b. 

35. U.S.—Fish v. U. S., D.C.N.Y., 36 
F. 677. 

35.50 Md.—Wells v. Price, 37 A.2d 
888, 183 Md. 443. 

35.55 Kan.—Corpus Juris quoted in 
State v. Baird, 231 P. 1021, 1024, 117 
Kan. 549. 

18 C.J. p 1316 note 83. 

35.60 Md.—Wells v. Price, 37 A.2d 
888, 1S3 Md. 443. 

35.65 Md.—Wells v. Price, supra. 

36. Kan.—Corpus Juris quoted in 
State v. Baird, 231 P. 1021, 1024, 
117 Kan. 549. 

18 C.J. p 1316 note 83. 

36.5 Md.—Wells v. Price, 37 A.2d 
888, 183 Md. 443. 

36.10 N.T.—People ex rel. Prosser v. 
Martin, 117 N.E.2d 902, 306 N.Y. 
710. 


37. U.S.—-U. S. v. Morin, D.C.Ind., 26 
F.Cas.No.15,810, 4 Biss. 93. 

18 C.J. p 1316 note 84. 

38. Ind.—State v. Schloss, 92 Ind. 
293. 

18 C.J. p 1316 note 85. 

39. Ind.—State v. Brewer, 7 Blackf. 
45. 

Va.—Allen v. Commonwealth, 2 Leigh 
727, 29 Va. 727. 

40. Pa.—Commonwealth v. Stewart, 
44 Fa.Super. 620. 

41. Ill.—People v. Christerson, 59 
Ill. 157. 

Reports 

County attorney is authorized to 
receive payment of judgments in 
criminal cases, and is charged with 
duty of making reports as to collec¬ 
tions, and paying same over to the 
proper officer. 

Tex.—Reed v. State, Civ.App., 55 S.W. 
2d 232. 

42. N.Y.—People v. Van Eps, 4 
Wend. 387. 


43. Ky.—Routt v. Peemster, 7 J.J. 
Marsh. 131. 

Tenn .—Bennett v. State, 2 Yerg. 472. 
43-5 N.M.—State v. Aragon, 234 P. 
2d 356, 55 N.M. 421. 

44. Iowa.—State v. Crimmell, 88 N. 
W. 342, 116 Iowa 596. 

18 C.J. p 1316 note 92. 

Right of the state to review of crim¬ 
inal judgments see Criminal Law 
§§ 1659—1666. 

45. N.J.—State v. Longo, 54 A.2d 
788, 136 N.J.Law 589—State v. 
New Jersey Jockey Club, 19 A. 
976, 52 N.J.Law 493—State v. Za- 
briskie, 43 N.J.Law 369, reversed 
on other grounds 43 N.J.Law 640, 
39 Am.R. 610. 

46. Iowa.—State v. Grimmell, 88 N. 
W. 342, 116 Iowa 596. 

Right of prosecuting attorney to ap¬ 
pear in appellate courts see supra 
5 12 ( 4 ). 

47. Okl.—Wood v. State, 112 P. 11, 
4 Okl.Cr. 436, 45 L.RA^N.S., 673. 

4a Iowa.—Bevington ▼. Woodbury 
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jurisdictions the district attorney generally has no 
further control over the case after it has reached 
the appellate court, 48 - 5 and no power by his consent 
to confer jurisdiction to hear an appeal after the 
prescribed time for taking an appeal has elapsed, 49 
or to extend the time for filing a bill of exceptions. 50 

Where the duty of representing the state in the 
appellate court rests only on the attorney general, 
the prosecuting attorney is not required to follow 
up appeals in criminal cases, 51 and any services he 
may perform in doing so are purely voluntary. 52 
On the other hand, where the statute imposes on 
the prosecuting attorney the duty of following his 
cases to the appellate court by abstract and brief, 
and when necessary by personal appearance for ar¬ 
gument, he should comply with such statutory obli¬ 
gation. 53 For a district attorney, on an appeal from 
a conviction, to state that he was not convinced that 
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the case had been proved beyond a reasonable doubt 
is in the highest traditions of his office and of the 
bar. 53,5 

§ 15 ( 1 ). - Civil Actions and Proceedings 

The duties of the prosecuting attorney, in so far as 
civil litigation is concerned, are defined by statute, but 
as a judicial or quasi-judicial officer he has a certain dis¬ 
cretion as to when, how, and against whom to proceed 
in civil actions. 

The duties of the prosecuting attorney, in so far 
as civil litigation is concerned, are defined by stat¬ 
ute. 53 - 50 As a judicial or quasi-judicial officer he 
has a certain discretion as to when, how, and against 
whom to proceed in civil actions, 54 and may have 
authority to proceed on his own initiative, 55 or, be¬ 
fore starting the action or proceeding, he may in 
certain instances be required to secure authorization 
from the attorney general 56 or from county offi- 


County, 78 N.W. 222, 107 Iowa 
424. 

18 C.J. p 1316 note 97. 

43J5 Iowa.—State v. Fleming, 13 
Iowa 444. 

N.M.—State v. Aragon, 234 P.2d 356, 
65 N.M. 421. 

49 . Iowa.—State v. Fleming, 13 
Iowa 444. 

5a Ind.—Bartley v. State, 12 N.E. 
503, 111 Ind. 358. 

51. Ark.—St. Louis-San Francisco 
Ry. Co. v. State, 38 S.W.2d 654, 
183 Ark. 733—Ashcraft v. State, 2 22 
S.W. 376, 141 Ark. 361. 

52. Ark.—St. Louis-San Francisco 
Ry. Co. v. State, 38 S.W.2d 554, 
183 Ark. 733—Ashcraft v. State, 222 
S.W. 376, 141 Ark. 361. 

53. Mo.—State v. Perkins, App., 240 
S.W. 851. 

Misdemeanor appeal 

Under Rev.St.1919 S 736, the prose¬ 
cuting attorney is required to fol¬ 
low up a misdemeanor appeal. 

Mo.—State v. Day, App., 245 S.W. 
571. 

"Cases should he prosecuted on 
writ of error as well as in the trial 
court” by the state’s attorneys. 

Ill.—People v. True, 235 HLApp. 349, 
353. 

53.5 N.Y.—People v. Lagani, 159 N. 
Y.S.2d 447. 

53.50 Ga.—Malcom v. Webb, 86 S.E. 
2d 489, 211 Ga. 450. 

Representation of state or county in 
civil proceedings generally see su¬ 
pra 3 12(1). 

54. Ark.—Corpus Juris quoted in 
Rothrock v. Walker, 125 S.W.2d 
459, 463, 197 Ark. 846. 

Cal.—Wilson v. Sharp, 268 P.2d 1062, 
42 C.2d 675. 

La.—Farrar v. Steele, 31 Da.Ann. 
640. 


N.D.—Corpus Juris quoted in State 
ex rel. Ilvedson v. District Court 
in and for Ward County, .291 N.W. 
620, 624, 70 N.D. 17. 

Prosecuting attorney as judicial or 
quasi-judicial officer generally see 
supra § 1 a. 

Duties requiring use of judgment 

As to both civil and criminal 
cases, the state’s attorney is vested 
with important duties requiring the 
exercise of judgment and discretion, 
and is charged with grave responsi¬ 
bilities calling for the exercise of 
learning in the law and sound judg¬ 
ment. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward County, 
291 N.W. 620, 70 N.D. 17. 

Performance of public function 

The county attorney performs gov¬ 
ernmental function in conducting pro¬ 
ceeding by county to acquire property 
by eminent domain. 

N.Y.—In re Cross Island Parkway, 
Nassau County, 14 N.Y.S.2d 238, 
171 Misc. 652. 

Enforcement of municipal ordinance 
The duty of a district attorney, 
to determine whether he should take 
1 action to compel enforcement of a 
municipal ordinance, is judicial, and 
if he concludes he ought not to 
take action, he is entitled to the op¬ 
portunity to present his position and 
the reasons therefor to the court 
and not to be prejudged by actions 
of his predecessor. 

Pa.—Commonwealth ex rel. Davis v. 
Reid, 12 A.2d 909, 338 Pa. 351. 

Legal steps and methods 

(1) Although county board has au¬ 
thority to determine when or how far 
to proceed, county attorney has au¬ 
thority to determine what legal steps 
and methods to follow in such pro¬ 
cedure; but neither has authority to 
invade province of other. 
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Okl.—Board of County Com’rs of 
Tulsa County v. Morgan, 324 P.2d 
268 . 

(2) Decision of board to complete 
appeal in condemnation case by 
having a jury trial could not be nul¬ 
lified by county attorney. 

Okl.—Board of County Com'rs of 
Tulsa County, v. Morgan, supra. 

55. Ill.—People v. Kimmel, 154 N. 
E. 97, 323 Ill. 261. 

Tex.—Bexar County v. Davis, Civ. 

App., 223 S.W. 558, error refused. 
Express authorization of county 
board unnecessary to warrant suit 
for taxes by state’s attorney, under 
applicable statutory provisions. 

Ill.—People v. Kimmel, 154 N.E. 97, 
323 Ill. 261. 

56. Tex.—Chicago, R. I. & G. Ry. 
Co. v. State, Civ.App., 264 S.W. 
127. 

Penalty proceedings against rail- 
roads 

Rev.St. art. 6675, does not em¬ 
power railroad commission to au¬ 
thorize county attorney to institute 
suit against railroad company for 
penalties, prescribed in art. 6591, for 
failure to keep depots warm, he be¬ 
ing authorized to do so only by di¬ 
rection of attorney general under 
art. 6673. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
State, supra. 

Recovery of excessive county sal¬ 
aries 

District attorney, without attor¬ 
ney general’s aproval, was unauthor¬ 
ized to sue county supervisors to 
recover for county allegedly exces¬ 
sive salaries. 

Miss.—Greaves v. Hinds County, 145 
So. 900, 166 Miss. 89. 

Proceeding against wishes of com¬ 
monwealth’s attorney 
County attorney does not have 
right to bring action to recover for 
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cials. 57 

Although statute may require the county clerk to 
submit information relative to a suit against the 
county to the board of county commissioners and 
to notify the county attorney of the action, the coun¬ 
ty attorney is not precluded from appearing in de¬ 
fense until the county clerk has laid such informa¬ 
tion before the county board; 58 he need not await 
a meeting of the county board in order to proceed 
with the defense of an action brought against the 
county. 58 * 5 

Unless otherwise provided by law, all suits on be¬ 
half of the state should be brought by the prosecut¬ 
ing attorney in the name of the state. 59 It has been 


held, however, that an action for a penalty recover¬ 
able before a justice of the peace may be brought 
in the name of the prosecuting attorney instead of 
in the name of the people of the state, 50 and that 
the prosecuting attorney may sue as plaintiff in a 
civil action upon a bail bond given in a criminal 
case. 51 A relator is not necessary unless required 
by statute. 52 

The prosecuting attorney, unless otherwise pro¬ 
vided, has entire dominion and control of a civil 
action in which he appears pursuant to his official 
duties, 55 and in the absence of his breach of duty 
the court may not take the action out of his hands 
and confide its conduct to another attorney. 54 


Sunday law violations in circuit court 
against commonwealth attorney’s 
wishes. 

Ky.—Commonwealth v. Euster, 35 S. 
W.2d 1, 237 Ky. 162. 

Presumption of authority 

A circuit solicitor’s want of au¬ 
thority to sue, in name of state, for 
injunction restraining operation of 
loan shark business, could not be 
raised by demurrer, but should be 
raised by motion, as required by 
statute, and, in absence of such mo¬ 
tion, his authority would be pre¬ 
sumed. 

Ala.—State ex rel. Embry v. Bynum, 
9 So.2d 134, 243 Ala. 138. 

57. S.C.—Ex parte Greenville Coun¬ 
ty, 2 S.E.2d 47, 190 S.C. 188. 

Duty to consult hoard 

The statute providing that county 
attorney shall represent county and 
all of its officers in matters re¬ 
lating to county and give advice when 
called on, and that it is officers’ 
duty to go to him for advice, does 
not vest in county attorney author¬ 
ity to institute an action in name of 
county on his own initiative without 
consulting governing board and with¬ 
out its consent or instruction. 

S.C.—Ex parte Greenville County, 
supra. 

Presumptions and proof as to au¬ 
thority 

(1) Appearance of county attorney 
In case instituted by him in county’s 
name was presumptive evidence of 
his authority to represent county, 
and in absence of demand he was 
not required to show his authority 
to proceed with suit, but presump¬ 
tion was rebuttable. 

S.C.—Ex parte Greenville County, 
supra. 

(2) Where county attorney admit¬ 
ted that he had no authority to in¬ 
stitute proceedings in name of coun¬ 
ty, there was no presumption that 
he appeared by county’s authority. 
S.C.—Ex parte Greenville County, 

supra. 


(3) The statute creating the county 
board of commissioners of a certain 
county constitutes board as execu¬ 
tive head of county with authority 
to administer its executive affairs, j 
and county supervisor’s verification 
of petition filed by county attorney 
in name of county could not confer 
On attorney authority to institute 
proceedings. 

S.C.—Ex parte Greenville County, 
supra. 

58. Okl.—Chicago, R. L & P. Ry. 
Co. v. Co-operative Pub. Co., 247 
P. 974, 119 Okl. 76—Chicago, R. I. j 
& P. Ry. Co. v. Oklahoma State j 
Bank of Atoka, 247 P. 31, 118 Okl. 
129. 

58.5 Okl.—Board of County Com’rs 
of Tulsa County v. Morgan, 324 
P.2d 268. 

58. Ark.— Corpus Juris quoted in 
Rothrock v. Walker, 125 S.W.2d 
459, 463, 197 Ark. 846. 

18 C.J. p 1316 note 3. 

If official board is disqualified to 
bring action of public concern, it 
may be brought on relation of coun¬ 
ty attorney in name of state. 

Kan.—State v. Bradbury, 256 P. 149, 
123 Kan. 495. 

60. Mich.—People v. Brady, 51 N.W. 
537, 90 Mich. 459. 

61. Or.—Hannah v. Wells, 4 Or. 
249. 

62. Mo.—State v. McMillan, 18 S.W. 
784, 108 Mo. 153. 

18 C.J. p 1317 note 6. 

Prosecutor as relator 

That informations to enjoin pay¬ 
ment of county funds to attorneys 
employed by commissioners to col¬ 
lect delinquent personal and real 
property taxes were filed on rela¬ 
tion of state’s attorney and on his 
relation as citizen and taxpayer did 
not render informations multifarious, 
since presence of state's attorney 
as relator was not essential. 

Ill.—People ex rel. Courtney v. Ash¬ 
ton, 192 N.E. 820, 358 I2L 146. 
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63. Okl.—Board of Com’rs of Okla¬ 
homa County v. Barber Asphalt 
Paving Co., 200 P. 990. 83 Okl. 54 
—Logan County v. State Capital 
Co., 86 P. 518. 16 Okl. 625. 

Or.—State v. Fendall, 295 P. 194, 
135 Or. 142. 

18 C.J. p 1317 note 7. 

Dismissal on settlement 

Where it was not shown that 
prosecuting attorney’s attention had 
been called to suit against circuit 
clerk of county and his sureties in¬ 
volving indebtedness to county until 
suit reached circuit court, prosecut¬ 
ing attorney making fair settlement 
of matter involved could dismiss 
suit and county judge or taxpayer 
could not intervene and prevent 
making of settlement and dismissal. 
Ark.—Rothrock v. Walker, 125 S.W. 2d 
459, 197 Ark. 846. 

Stipulation. 

(1) The state’s attorney, having 
power to represent the county in ac¬ 
tions brought against it, has au¬ 
thority to enter into a stipulation of 
facts. 

Ill.—Keithley v. Clark County, 206 
Ill.App. 500. 

(2) Where there was an error in 
the computation of the compensa¬ 
tion to which the landowner was 
entitled on condemnation, the coun¬ 
ty attorney acting as such may by 
written stipulation consent to an 
increase. 

Cal.—Los Angeles County v. Rindge 
Co., 200 P. 27, 53 C.A. 166. To 
same effect see Adamson v. Los 
Angeles County, 198 P. 52, 52 

C.A* 125. 

Waiver of process 

Under Code 1919 5 2686, common¬ 
wealth’s attorney can waive process 
in any suit in which county is de¬ 
fendant. 

Ya.—Marchant & Taylor v. Mathews 
County, 124 S.E. 420, 139 Va. 723. 

6ft* Ark.—Rothrock v. Walker, 125 
S.W.2d 459, 197 Ark. 846. 
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Indorsement of pleadings . The prosecuting attor¬ 
ney must add his indorsement to papers properly ex- t 
ecuted when such indorsement is necessary to their s 
completeness. 65 Where the action was not brought 
in the first instance by the county attorney, as re¬ 
quired, a subsequent signing of the petition by such c 

official may relate back so as to support the action. 66 1 

c 

Modification of decree . Under a statute provid- ; 
ing that the prosecuting attorney shall represent a | 
petitioner unable to employ an attorney in all pro- t 
ceedings under the act relating to enforcement of € 
support, such attorney has authority to apply to the t 
court by appropriate motion for a modification of 
the visitation and custodial provisions of the final 
divorce decree to the extent necessary to permit an l 
enforcement of the duty of future support. 66 - 5 c 

Control of judgment . A prosecuting attorney has ] 
no right to accept a compromise judgment; 67 nor £ 
can he accept anything but money in satisfaction of 
a money judgment in favor of the state. 68 Author- ^ 
ity of the county attorney to bind the county by a t 
compromise judgment may be presumed, however; 11 
and a judgment will not be set aside on the ground 
of lack of authority not shown before adjournment ^ 
of the term at which the judgment was entered. 6 s - 5 a 

Purchase of land in hostility to county . A pros- l 
ecuting attorney who owes to a county the duty to t< 
perfect title to certain lands cannot buy antagonis- c 
tic titles and assert ownership in the lands against a 
the county or its grantee, 69 and this is so although b 
he purchases such titles after expiration of his term n 
of office, and is not guilty of actual fraud or of in- r 
tentional violation of trust. 70 c 


Purchase of land at execution sale . He has no 
authority to purchase in the name of the state lands 
sold under an execution in its favor. 71 

United States district attorney . Where property 
of the United States is involved in a litigation to 
which it is not technically a party under authority 
of an act of congress, the attorney for the United 
States may intervene, 71 - 5 and the trial judge may re¬ 
fuse the appearance of such attorney only when all 
the facts are known to him and no reasonable doubt 
exists but that the United States has no direct in¬ 
terest in the outcome of the litigation. 71 - 10 

A United States district attorney cannot make the 
United States a party to a suit against federal offi¬ 
cers and liable to have judgment rendered against 
it, under an authorization to appear and defend the 
interests of the government. 72 A bill purporting to 
be brought by the United States on relation of cer¬ 
tain persons, but not stating that it is brought by 
the district attorney, and not signed by him, is de¬ 
murrable. 7 s 

While a district attorney of the United States may 
bind the government by an agreement to submit to 
arbitration, 74 he cannot affect the rights of the 
United States by an admission made in proceedings 
to which the United States is not a party. 75 He 
cannot accept a compromise judgment, 76 nor do any 
act which will obligate the government to reim¬ 
burse a person for money expended in the improve¬ 
ment of public lands. 77 He has a discretion with 
respect to writs for fines, etc., which the marshal 
cannot control. 78 


65, Ohio.—Fornoff v. Nash, 23 Ohio 
St. 335. 

68. Mo.—State ex rel. Buchanan 
County v. Fulks, 247 S.W. 129, 
296 Mo. 614. 

Coring' objection. 

Where the county attorney re¬ 
fused to bring an action to recover 
fees retained by the tax collector, 
the signature of the amended peti¬ 
tion, which had been filed by at¬ 
torneys specially employed by the 
county court, by the successors in 
office of the attorney general and 
the county attorney, related back to 
the filing of the petition, and cured 
the objection that it was not filed 
by the county attorney. 

Mo.—State ex rel. Buchanan County 
v. Fulks, supra. 

66.5 Minn.—State of Ill. ex rel. 
Shannon v. Sterling, 80 N.W.2d 13, 
248 Minn. 266. 

67. Okl.—Ironside v. State, 148 P. 
97, 46 Okl. 41. 

Tex.—State v. Allen, 32 Tex. 273. 

18 C.J. p 1317 note 19. 


68. Tenn.—Littleton v. State, 2 Lea 
669. 

68.5 Ill.—People v. Quick, 92 Ill. 
5S0. 

69. N.D.—Hackney v. Lynn, 147 N. 
W. 263, 27 N.D. 458. 

18 C.J. p 1317 note 14. 

70. N.D.—Patterson Land Co. v. 
Lynn, 147 3ST.W. 256, 27 N.D. 391. 

71. Tenn.—Littleton v. State, 2 Lea 

1 669. 

71.5 U.S.—Stanley v. Schwalby, Tex., 

13 S.Ct. 418, 147 U.S. 508, 37 

L.Ed. 259. 

Lamar v. Granger, D.C.Pa., 99 
F.Supp. 17. 

Ill-—People ex rel. Kerner v. Keeney, 
78 N.E.2d 252, 399 Ill. 611. 

71.10 Ill.—People ex rel. Kerner v. 
Keeney, supra. 

72. U.S.—Stanley v. Schwalby, Tex., 
16 S.Ct. 754, 162 U.S. 255, 40 L.Ed. 
960. 

73. U.S.—U. S. v. Doughty, C.C.N. 
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Y., 25 F.Cas.No.14,986, 7 Blatchf. 
424. 

74. U.S.—Judson v. U. S., Conn., 120 
F. 637, 57 C.C.A. 99. 

75. U.S.—Fay v. U. S., Mass., 204 
F. 559, 123 C.C.A. 85. 

76. U.S.—U. S. v. Beebe, Ala., 21 S. 
Ct. 371, 180 U.S. 343, 45 L.Ed. 
563. 

Forfeited bail bond 
United States attorney has no 
power to compromise claim of United 
States on forfeited bail bond as by 
promising to see that civil action 
is closed, if surety pays defendant’s 
fine. 

U.S—U. S. v. Manger, D.C.N.Y., 7 
F.Supp. 720. 

77. U.S—Bradford v. U. S., Ct.Cl., 33 
S.Ct. 576, 228 U.S. 446, 57 L.Ed. 
912. 

78. U.S.—Washington County Levy 
Ct. v. Ringgold, D.C., 15 F.Cas. 
No.8,305, 2 Cranch C.C. 659, affirmed 
5 Pet. 451, 8 L.Ed. 188. 

18 C.J. p 1317 note 27. 
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The United States district attorney, when appear¬ 
ing in behalf of an officer sued personally, pursuant 
to statute considered supra § 11, and by which the 
United States is not bound, may waive objections 
to citation or venue. <0 A proceeding against the 
district attorney will be dismissed as to him where 
he is not shown to be an interested party. 80 

A statute providing that the United States dis¬ 
trict attorney shall represent Indians in all suits 
at law and in equity is not mandatory ; 80 * 5 its pur¬ 
pose is no more than to insure the Indians adequate 
representation in suits to which they might be par¬ 
ties. 80 - 10 Accordingly, where a suit against Indians 
is prosecuted by the United States attorney, it is 
obvious that he cannot represent them , 80 - 15 and there 
is an adequate compliance with the statute in such 
case if the Indians are ably represented by coun- 

sel.80.20 

§ 15(2).-On Review 

It is ordinarily the function and duty of the prosecut¬ 
ing attorney to take an appeal in civil cases where, ac¬ 
cording to his judgment, the state or county has been in¬ 
jured by a decision. 


It is ordinarily the function and duty of the prose¬ 
cuting attorney to take an appeal in civil cases where, 
according to his judgment, the state or county has 
been injured by a decision. 81 Where it is the duty 
of a prosecuting attorney to follow an appeal from 
a tax collection case to the upper court, he should 
present a brief supporting his views if of the opin¬ 
ion that the judgment below is correct, and should 
not merely abandon the case but should confess error 
if he believes that the judgment cannot be sus¬ 
tained. 82 

Consent of county authorities . In some juris¬ 
dictions a prosecuting attorney may not take an ap¬ 
peal on behalf of the county against the wishes of 
the administrative board of the county, 82 * 5 or un¬ 
less directed by such board to take the appeal; 85 
but in other jurisdictions an appeal has been held 
properly taken without the consent of the county 
board, notwithstanding such board is given general 
control of litigation in which the county is a party 
or is interested. 84 

Consent of county authorities to an appeal, if re¬ 
quired, will be presumed in the absence of an affirm- 


79. U.S.—Atkins v. Bender, D.C.La., 
18 F.2d 357. 

80. U.S.—Penn v. Glenn, D.C.Ky., 
10 F.Supp. 483, appeal dismissed, 
C.C.A., Glenn v. Penn, 84 F.2d 
1001. 

Proceeding* under federal deolara* 
tory judgment act 
Action to have Tobacco Control 
Act declared unconstitutional, and to 
enjoin collector of internal revenue 
from collection of tax and district 
attorney from prosecuting plain¬ 
tiffs for failure to pay tax, was dis¬ 
missed as to district attorney, where 
plaintiffs were not entitled to in¬ 
junction, since district attorney had 
no direct and personal interest in 
controversy. 

U.S.—Penn v. Glenn, D.C.Ky., appeal 
dismissed, C.C.A., Glenn v. Penn, 
84 F.2d 1001. 

80.5 U.S.—Siniscal v. U. S., C.A.Or., 

208 F.2d 406, certiorari denied 75 S. 
Ct. 29, 348 U.S. 818, 99 L.Ed. 645. 

80.10 U.S.—Siniscal v. U. S., supra. 
80.15 U.S.—Siniscal v. U. S., supra. 
80.20 U.S.—Siniscal v. U. S., supra. 

81. Ky.—Miller v. Baughman, 3 Ky. 
Li. 328, 11 Ky.Op. 266. 

Okl.—State v. Dale, 261 P. 368, 127 
Okl. 113. 

Tenn.—Fields v. State, 1 Mart. & T. 
168. 

18 C.J. p 1317 note 29. 

Habeas corpus 

Solicitors of criminal court of 
county were authorized to represent 


sheriff of county in supreme court on 
review of order entered by the su¬ 
perior court granting habeas corpus. 
Ga.—Foster v. Jenkins, 80 S.E.2d 277, 
210 Ga. 383. 

82. Ill.—People v. Chicago & E. L 
By. Co., 149 N.E. 743, 319 Ill. 163. 

82.5 Tex.—Travis County v. Mat¬ 
thews, Civ.App., 235 S.W.2d 691, re¬ 
fused no reversible error. 

Suit by county judge for services 
performed 

A suit by a county judge against 
county for services performed by 
judge was not within class of ac¬ 
tions defined in statute providing 
that a county attorney who has 
knowledge that any officer in his 
county, intrusted with collection or 
safekeeping of any fund, is in any 
manner neglecting or abusing trust 
confided in him, shall institute pro¬ 
ceedings necessary to protect public 
interest, and county attorney had no 
power thereunder to prosecute ap¬ 
peal in the suit. 

Tex.—Travis County v. Matthews, 
supra. 

83. Okl.—Board of Com’rs of Atoka 
County v. Taylor, 215 P. 606, 90 
Okl. 15. 

18 C.J. p 1318 note 31. 

Dismissal of unauthorized appeal 
The board of county commission¬ 
ers being the general agents of the 
county and having supervision and 
control of county affairs, being vest¬ 
ed with power to institute and de¬ 
fend civil actions in the name of 
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the county and determine whether 
such actions should be appealed, it 
was held that an appeal prosecuted 
by the county attorney to reverse an 
order of injunction enjoining the 
county from entering into a contract 
for the expenditure of county funds, 
without authority of the commis¬ 
sioners, will be dismissed on mo¬ 
tion of the board. 

Okl.—Bice v. Swartz, 215 P. 605. 90 
Okl. 16. 

84. Idaho.—Twin Falls County v. 

Bassett, 93 P. 774, 14 Idaho 324. 
Ky.—Knott County v. Michael, 94 
S.W.2d 44, 264 Ky. 36. 

18 C.J. p 1318 note 32. 

Contrary to wishes of county officials 
Under statutory duty to oppose 
all unjust or illegally presented 
claims against county, county at¬ 
torney has authority to prosecute an 
appeal from an order of fiscal court 
allowing unjust or illegally presented 
claims, and he may exercise such 
authority contrary to the wishes or 
directions of either the county or 
fiscal court. 

Ky.—Hoskins v. Leslie County Fiscal 
Court, 242 S.W.2d 874, 

After board's resolution against ap¬ 
peal 

Where fiscal court, after being 
granted appeal from order requiring 
it to deliver tax books to sheriff 
not obtaining quietus, passed reso¬ 
lution not to appeal, county attor¬ 
ney could be made party, and could 
prosecute appeal. 

Ky.—Jordan v. Baker, 66 S.W.2d 84, 
252 Ky. 40, 93 A.L.R. 813. 
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ative showing to the contrary. It is not essential 
that the board of county commissioners enter upon 
its records or minutes an order directing or approv¬ 
ing an appeal by the county attorney, and the fact 
that the records of the board are silent on the prop¬ 
osition does not raise a presumption that such appeal 
was not authorized or consented to by it. 85 

Writ of certiorari. A prosecuting attorney may 
apply for a writ of certiorari to carry a case to the 
supreme court. 86 

Waiver of service of summons in error by a pros¬ 
ecuting attorney is authorized in a case against a 
county in which he has appeared for it at the trial. 87 


§ 16. Liabilities for Official Acts, Negligence, 
or Misconduct 

A district or prosecuting attorney is not liable for 
damages for acts and omissions within the scope of his 
official duties, although he may be held responsible for 
acts beyond such scope. 

Being, as discussed supra § 1 a, a judicial or quasi¬ 
judicial officer, a district or prosecuting attorney 
enjoys the same immunity from a civil action for 
damages as that which protects a judge acting with¬ 
in his jurisdiction over the parties and the subject 
matter of the litigation, 87 - 50 and is not liable for 
damages for acts done in the course of his duty, 88 
although willful, malicious, or libelous, 89 but is im- 


85. Okl.—Muskogee County v. Fink, 
145 P. 413, 45 Okl. 121. 

18 C.J. p 1318 note 33. 

86- N.J.—State v. New Jersey 

Jockey Club. 13 A. 976, 52 N.J.Law 
493. 

87. Neb.—Dakota County v. Bart¬ 
lett, 93 N.W. 192, 67 Neb. 62. 
87.50 XJ.S.—Kenney v. Fox. C.A. 
Mich., 232 F.2d 288, certiorari de¬ 
nied Kenney v. Killian, 77 S.Ct. 84, 
352 U.S. 855, 1 L,.Ed.2d 66, cer¬ 
tiorari denied Kenney v. Hatfield, 
77 S.Ct. 84, 352 U.S. 856, 1 L.Ed. 
2d 66—Jennings v. Nester, C.A. 

111., 217 F.2d 153, certiorari de¬ 
nied 75 S.Ct. 888, 349 XJ.S. 958, 
99 L.Ed. 1281—Cawley v. Warren, 
C.A.I1I., 216 F.2d 74. 

Ill.—People ex rel. Schreiner v. 
Courtney, 43 N.E.2d 982, 380 Ill. 
17f. 

Civil liabilities of Judges see Judges 
S3 62—69. 

8a U.S.—Peckham v. Scanlon, C.A. 

111., 241 F.2d 761—Thompson v. 
Heither, C.A.Mich., 235 F.2d 176, 
appeal dismissed 77 S.Ct. 232, 352 
U.S. 921, 1 L.Ed.2d 158. 

Smith v. Mosier, D.C.Mich., 148 
F.Supp. 638—Hartline v. Clary, D.C. 
S.C., 141 F.Supp. 151. 

D.C.—Cooper v. O’Connor, 99 F.2d 
135, 69 App.D.C. 100, 118 A.L.R. 
1440, followed in 99 F.2d 143, 69 
App.D.C. 108, certiorari denied 59 
S.Ct. 146, 305 U.S. 642, 83 D.Ed. 414, 
rehearing denied 59 S.Ct. 241, 305 
U.S. 673, 83 L.Ed. 436, rehearing 
denied 59 S.Ct. 1030, 307 U.S. 651, 
83 L.Ed. 1529, certiorari denied 59 
S.Ct 146, 305 U.S. 643, 83 L.Ed. 
414, rehearing denied 59 S.Ct. 242, 
305 U.S. 673, 83 L.E&. 436, rehear¬ 
ing denied 59 S.CL 1035, 307 U.S. 
651, 83 L.Ed. 1529. 

Mass.—Andersen v. Bishop, 23 N.E. 

2d 1003, 304 Mass. 396. 

N.J.—Corpus Juris Secundum cited 
in State v. Winne, 96 A-2d 63, 72, 
12 N.J. 152. 

N.Y.—Chappell v. Dewey, 16 N.Y.S. 

2d 477, 173 Misc. 438. 

Or.—Watts v. Gerking, 228 P. 135, 
111 Or. 641* 34 A.D.R. 1489. 


Error of judgment 
County attorney is not liable for 
damages from discharge of official 
duties, even where there is error of 
judgment. 

Okl.—Price v. Cook, 250 P. 519, 120 
Okl. 105. 

Errors in determination of law or 
fact 

Ordinarily, a prosecuting attorney 
cannot be compelled to answer to a 
private citizen for errors in deter¬ 
mination of law or facts. 

U.S.—Lewis v. Brautigam, C.A.Fla., 
227 F.2d 124, 55 A.L.R.2d 505. 
Under civil rights acts prisoner 
could not maintain action against 
state’s attorneys for damages. 

U.S.—Jennings v. Nester, C.A.I11., 217 
F.2d 153, certiorari denied 75 S.Ct. 
888, 349 U.S. 958, 99 L.Ed. 1281— 
Cawley v. Warren, C.A.I11., 216 F. 
2d 74. 

Acts of United States district at¬ 
torney, pertinent to the proper dis¬ 
charge of his duties, are absolutely 
privileged, and not actionable. 

N.Y.—Copeland v. Donovan, 208 N.Y. 
S. 765, 124 Misc. 553. 

Wrongful indictment 

Accused could not maintain an ac¬ 
tion against state’s attorney on 
ground that he allegedly procured 
indictments against accused wrong¬ 
fully. 

U.S.—Cawley v. Warren, C.A.I1I., 216 
F.2d 74. 

Exercise of discretion in refraining 
from acting 

(1) County counsel is immune from 
civil liability for refraining from 
acting in matter within scope of his 
authority, where his decision to act 
or refrain from acting necessarily in¬ 
volves exercise of discretion. 

Cal.—Wilson v. Sharp, 268 P.2d 1062, 
42 C,2d 675. 

(2) Complaint, alleging that county 
counsel, made party defendant there¬ 
by, failed, after demand, to institute 
action within limitation period 
against one alleged to have been un¬ 
lawfully appointed to fill vacancy in 
county civil service position for 
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amount of alleged unauthorized sal¬ 
ary payments to him, stated no cause 
of action. 

Cal.—Wilson v. Sharp, supra. 

Fees, salaries, and expenses of ap¬ 
pointees 

(1) At common law, a district at¬ 
torney who illegally but in good faith 
hired a warrant and bond clerk was 
not personally liable for salary paid 
to clerk. 

Cal.—Galli v. Brown, 243 P.2d 920, 

110 C.A.2d 764. 

(2) If section of city and county 
charter providing that every officer 
who shall approve, allow, or pay any 
demand on treasury not authorized 
by law shall be liable to city and 
county individually and on official 
bond for amount of demand, was in¬ 
tended to impose personal liability on 
public officials where they authorize 
or make such payments regardless of 
good or bad faith, then section is un¬ 
constitutional in so far as it attempts 
to impose liability on district attor¬ 
ney who in good faith and not know¬ 
ing that appointee did not have req¬ 
uisite resident requirement, appoint¬ 
ed him as warrant and bond clerk. 
Cal.—Galli v. Brown, supra. 

(3) Where licensed detective knew 
that appropriation was insufficient to 
cover cost of investigation on which 
he was about to embark, and that 
payment for services and expenses in 
conducting special investigation for 
county prosecutor, in so far as they 
exceeded unexpended appropriation, 
was contingent on securing authori¬ 
zation of presiding supreme court jus¬ 
tice, county prosecutor incurred no 
personal liability to pay for fees and 
expenses incurred by plaintiff as a 
special investigator. 

N.J.—:Fuller v. Melko, 76 A.2d 683, 5 
N.J. 554. 

Regulation of liability held not mu¬ 
nicipal affair 

Cal.—Galli v. Brown, 243 P.2d 920, 
110 C.A.2d 764. 

89. U.S.—Corpus Juris cited in An¬ 
derson v. Rohrer, D.C.Fla., 3 F. 
Supp. 367, 368, 
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mune from ordinary civil responsibility for what he 
says and does in discharge of the duties of his of¬ 
fice, 90 especially where there is no showing that he 
acted maliciously or corruptly 9 * or that he disre¬ 
garded any law. 91 - 5 He is not liable for his neglect 
to perform any duty not expressly enjoined on him 
by statute, 92 such as neglect to enter a default 
against a defendant on failing to appear and an¬ 
swer. 92 - 5 

Where the circumstances are such that the dis¬ 
trict or prosecuting attorney is not liable for dam- 
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ages, the sureties on his official bond will not be held 
liable. 92 - 10 The immunity of the prosecuting attor¬ 
ney from civil liability does not make him a priv¬ 
ileged character and he is subject to precisely the 
same rules, penalties, and summary jurisdiction as 
other members of the bar, 93 and may be held liable 
to one injured by his acts in a matter clearly out¬ 
side the duties of his office. 94 Thus, his immunity 
does not extend to injunctive relief where it is clear¬ 
ly apparent he is acting beyond the scope of his 
authority and in deprivation of constitutional rights 
of others. 94 - 6 The immunity attaching to the prose- 


Wash.—Mitchelle v. Steele. 236 P.2d 
349, 39 Wash.2d 473—Corpus Juris 
cited in Anderson v. Manley, 43 P. 
2d 39, 40, 181 Wash. 327. 

18 C.J. p 1318 note 40. 

Liability of prosecuting attorney for 
malicious prosecution generally see 
Malicious Prosecution § 66. 

Evil motives 

District attorneys and public pros¬ 
ecutors enjoy civil immunity in the 
official exercise of their powers even 
though they act with evil motives or 
corruptly. 

Ariz.—Corpus Juris Secundum cited 
in Wilson v. Herst, 193 P.2d 461, 
464, 67 Ariz. 197. 

Cal.—White v. Brinkman, 73 P.2d 254, 
23 C.A.2d 307. 

Entering nolle prosequi 

(1) The entering of a nolle prose¬ 
qui on certain indictments by dis¬ 
trict attorney and his assistant was 
an act within power of their office, 
and no recovery could be had 
against them by plaintiff who claim¬ 
ed that he had been injured by their 
act. 

Mass.—Andersen v. Bishop, 23 N,E. 
2d 1003, 304 Mass. 396. 

(2) The words “maliciously” and 
“corruptly,” as used in declaration 
charging that plaintiff was injured 
by act of prosecuting attorney and 
his assistant in maliciously and cor¬ 
ruptly entering a nolle prosequi as to 
indictments, were mere epithets 
which could not change material 
facts so as to give any basis for a 
recovery. 

Mass.—Andersen v. Bishop, supra. 

(3) In entering a nolle prosequi, 
prosecuting officer acts on his official 
responsibility, and he alone is an¬ 
swerable for exercise of sound dis¬ 
cretion. 

Mass.—Commonwealth v. Dascalakis, 
140 N.E. 470, 246 Mass. 12. 
Respecting bail 

Assistant prosecutor was held not 
liable for damages because of delay 
in examining security and approving 
and accepting bail bond, acts beyond 
his statutory functions, although ac¬ 
tuated by improper motive. 

N'.J.—Edelman v. Dunn, 153 A. 524, 
107 N.J.Law 353. 


90. U.S.—Yaselli v. Goff, C.C.A.N.Y., 
12 F.2d 396, 56 A.L.R. 1239, affirm¬ 
ed 48 S.Ct. 155, 275 U.S. 503, 72 L. 
Ed. 395. 

Mass.—Andersen v. Bishop, 23 N-E-M 
1003, 304 Mass. 396. 

Wash—Anderson v. Manley, 43 P.2d 
39, 181 Wash 327. 

Determination that offense has been 
committed 

A prosecuting officer is called on 
to determine on evidence submitted 
to him whether criminal offense has 
been committed, and is immune from 
civil liability for his official acts 
when he determines that an of¬ 
fense has been committed and when 
he prosecutes therefor. 

Cal.—Downey v. Allen, 97 P.2d 515, 
36 C.A.2d 269. 

91. Cal.—Galli v. Brown, 243 P.2d 
920, 110 C.A.2d 764—Downey v. Al¬ 
len, 97 P.2d 515, 36 C.A.2d 269. 

Ill.—People ex rel. Schreiner v. Court¬ 
ney, 43 3ST.E.2d 982, 380 Ill. 171. 
Mental examination 

Prosecuting officer is justified in 
“suspecting*’ that something may be 
mentally wrong with person who 
deliberately and persistently vio¬ 
lates law, and an attempt to have 
mental examination of such person, 
although not authorized by statute, 
and refusal to prosecute, is praise¬ 
worthy, and not actionable. 

N.Y.—Copeland v. Donovan, 208 N. 

; Y.S. 765, 124 Misc. 553. 

91.5 Ill.—People ex rel. Schreiner v. 
Courtney, 43 N.E.2d 982, 380 III. 
171. 

92. Ill.—People ex reL Schreiner v. 
Courtney, supra. 

Ind.—State v. Egbert, 22 N.E. 256, 
123 Ind. 448. 

9SU5 Ind,—State v. Egbert, supra. 

92.10 Ind.—State v. Egbert, supra. 
Wash—Mitchelle v. Steele, 236 P.2d 
349, 39 Wash2d 473. 

18 C.J. p 1318 note 42. 

Malicious prosecution 

The surety on the official bond of 
a prosecuting attorney is not liable 
for acts done by the prosecuting at¬ 
torney in the course of his official du¬ 
ties even if such acts are committed 
with malice and without probable 
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cause, and hence may not be made to 
respond in damages for malicious 
prosecution Instituted by the prose¬ 
cuting attorney. 

Wash.—Anderson v. Manley, 43 P.2d 
39, 181 Wash 327. 

93. U.S.—In re Sylvester, D.C.N'.Y., 
41 F.2d 231. 

94. U.S.—Lewis v. Brautigam, C.A. 
Fla., 227 F.2d 124, 55 A.L.R.2d 505. 

Wash.—Anderson v. Manley, 43 P.2d 
39, 181 Wash 327. 

Complaint 

(1) In order to entitle plaintiff to 
damages for failure of United States 
attorney to prosecute certain persons, 
plaintiff was required to allege facts 
showing that attorney by failing to 
prosecute violated some right of 
plaintiff and that plaintiff was in¬ 
jured by such failure. 

U.S.—Patten v. Dennis, C.C.A.Wash, 
134 F.2d 137. 

<2) Complaint, as supplemented by 
other parts of record, failed to state 
facts showing violation of right own¬ 
ed by plaintiff or injury resulting to 
plaintiff therefrom as result of re¬ 
fusal of defendant, a United States 
attorney, to prosecute certain per¬ 
sons for their alleged violations of 
law, and hence plaintiff was not en¬ 
titled to damages. 

U.S.—Patten v. Dennis, supra. 

Questions of law and fact 
In action against county attorney 
for death from blows struck by de¬ 
fendant who contended that he was 
justified in striking deceased to pre¬ 
vent his escape from custody of oth¬ 
er officers, where jury were instruct¬ 
ed as to right of defendant to act in 
defense of officers and that he had 
right to use such force as apparent 
to him in exercise of reasonable judg¬ 
ment to be necessary to prevent de¬ 
ceased’s escape from officers, wheth¬ 
er defendant used such force as was 
necessary or to him appeared reason¬ 
able to prevent deceased’s escape 
from custody was for jury. 

Ky.—Reynolds v. Coburn, 148 S.W.2d 
705, 285 Ky. 544. 

94*5 U.S.—HMH Pub. Co. v. Garrett, 
D.CInd., 151 F.Supp. 903. 
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cuting attorney’s acts in respect of judicial proceed¬ 
ings is, it has been held, limited to proceedings in 
court, 95 and does not extend to proceedings which 
are official and public in character but are not judi¬ 
cial, 96 

Moneys received in official capacity . The pros¬ 
ecuting attorney and his bondsman may be held lia¬ 
ble for sums received by him in his official capaci¬ 
ty, 97 such as excessive fees collected by him; 97 - 5 
but the mere failure to collect moneys which it was 
his duty to collect does not make him liable, if they 
were not actually received, 98 unless lost through his 
unwarrantable neglect." Where he is required to 
settle with the count}' treasurer at a designated 
time, an action by the county for moneys collected, 
if brought before that time, will not lie. 1 If several 
motions against a prosecuting attorney are made 
in several different cases, to compel him to pay over 
money collected, they may be consolidated. 2 The 


sureties on his official bond are not liable for mon¬ 
eys received by him, which it was not his duty to 
collect. 3 

Liability for acts of subordinates . A prosecuting 
attorney is not responsible for official misconduct of 
subordinate officers, 3 - 5 such as default or fraud. 4 

Penalties . It has been held that a board of coun¬ 
ty commissioners has no authority to collect a for¬ 
feiture from the county attorney for failure to keep 
his office open during business hours under statutes 
imposing a penalty on public officers generally for 
such failure, the statute being construed as inap¬ 
plicable to county attorneys. 5 

§17. Criminal Responsibility 

A prosecuting attorney may be indicted and punished 
for official misconduct. 

A prosecuting attorney may be indicted and pun¬ 
ished for official misconduct, 6 such as willful refusal 


95. N.Y.—Chappell v. Dewey, 16 N. 

Y.S.2d 477, 173 Misc. 438. 

Return of papers 

Attorneys are officers of the court, 
so that the district attorney as such 
officer, and not as an officer of the 
United States, can be ordered by the 
court to return papers in his posses¬ 
sion of which another has been un¬ 
lawfully deprived. The only ground 
on which a motion for return of pa¬ 
pers in possession of the district at¬ 
torney can rest is that they were un¬ 
lawfully seized by an unreasonable 
search, in violation of Const.Amendm. 
IV, or without due process of law, in 
violation of Const.Amendm. V, the 
possibility of their use in evidence 
thereby compelling the owner to give 
evidence against himself contrary to 
Const.Amendm. V, not being ground 
for such motion. 

U.S.—XJ. S. v. Maresca, D.C.N.Y., 266 

F. 713. 

96- N.Y.—Chappell v. Dewey, 16 N. 

Y.S.2d 477, 173 Misc. 438. 
lease 

Under complaint charging that 
certain two defendants, through 
their own acts and those of another 
defendant as private agent, fraudu¬ 
lently induced plaintiff to lease cer¬ 
tain premises, special defenses 
which alleged that such two defend¬ 
ants were district attorney and his 
assistant, and that acts complained 
of were performed in their official 
capacity, in the course of their du¬ 
ties, and which were based on 
theories that defendants, as public 
officers, were not liable for wrong¬ 
ful acts of subordinate, and were en¬ 
titled to the same immunity as mu¬ 
nicipality which they represented, 
were insufficient in law and dis- 
missible under civil practice rule. 

N.Y.—Chappell v. Dewey, supra. 


97. Okl.—Board of Com’rs of Ok¬ 
fuskee County v. Hazlewood, 192 
P. 217, 79 Okl. 1S5, 11 A.L.R. 709. 
Tex.—Eastland County v. Hazel, Civ. 

App., 28S SAY. 518. 

IS C.J. p 1319 note 43. 

Pleadings 

Allegation that county attorney 
collected trial fees is sufficient, as 
against general demurrer, to show 
that judgments he collected included 
costs as well as fines. 

Tex.—Reed v. State, Civ.App., 55 SAY. 

2d 232. 

Evidence 

Evidence held not to show that 
county attorney collected more mon¬ 
ey from judgments in criminal cases 
than he accounted for. 

Tex.—Reed v. State, supra. 

97.5 Ky.—Perry County v. Combs, 
293 SAY.2d 571. 

Excess compensation 

The board of county commission¬ 
ers may recover from a county at¬ 
torney and his bondsmen all sums re¬ 
ceived by county attorney by vir¬ 
tue of his office in excess of legal 
fees and compensation. 

Okl.—Board of Com’rs of Okfuskee 
County v. Hazlewood, 192 P. 217, 79 
Okl. 185, 11 A.L.R. 709. 

Bight of county 

(1) County, not commonwealth, is 
entitled to excess fees paid county 
attorney, including commissions on 
judgments for fines and forfeitures. 
Ky.—Commonwealth v. Coleman, 54 S. 

W.2d 42, 245 Ky. 673. 

(2) County, as beneficiary in coun¬ 
ty attorney’s bond, may sue for ex¬ 
cess fees retained by him even 
though it is not the obligee of the 
bond; and sureties on county at¬ 
torney’s bond could not escape lia¬ 
bility for excess fees retained be¬ 
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cause state was not party plaintiff, 
the statutory provision that the 
state “may” sue not indicating that 
it and only it could sue. 

Tex.—Eastland County v. Hazel, Civ. 

App., 288 SAV. 518. 

Evidence held to make prima facie 
case against defendant 
Ky.—Perry County v. Combs, 293 S. 
W.2d 571. 

98. N.Y.—Fairlie v. Maxwell, 1 
Wend. 17—People v. Van Wyck, 4 
Cow. 260. 

99. U.S.—U. S. v. Ingersoll, D.C. 

Pa., 26 F.Cas.No.15,440, Crabbe 

135. 

1. Ga.—Butts County v. Blood- 
worth, 56 S.E. 106, 127 Ga. 141. 

18 C.J. p 1319 note 46. 

2. Tex.—State v. Moore, 57 Tex. 
307. 

3. Kan.—Wilson v. State, 72 P. 517, 
67 Kan. 44. 

3.5 Wash.—Mitchelle v. Steele, 236 
P.2d 349, 39 Wash.2d 473. 

4. U.S.—U. S. v. Ingersoll, D.C.Pa., 
26 F.Cas.No.15,440, Crabbe 135. 

5. Kan.—Henry v. Simon, 276 P. 
55, 128 Kan. 113. 

6. Ark.—Speer v. State, 198 S.W. 113, 
130 Ark. 592. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152. 

Corpus Juris Secundum cited in 

O'Regan v. Schermerhorn, 50 A.2d 
10, 23, 25 N.J.Misc. 1. 

18 C.J. p 1319 note 53. 

Distinct offenses respecting fees 
Statutes, requiring prosecuting at¬ 
torneys to file list of fees collected 
and fees due and not collected and 
providing penalty, create two dis¬ 
tinct offenses. 

Mo.—State v. Cummins, 292 S.W. 
1061, 222 Mo.App. 597. 
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to prosecute a criminal case, 7 prosecuting for a mis¬ 
demeanor when defendants are guilty of a felony, 8 
or the taking of a bribe to refrain from prosecuting 
or to dismiss an indictment, 8 and in the latter event 
he may be prosecuted either for the common-law 
offense of malfeasance in office or for the statutory 
offense of taking a bribe. 18 An attempt by a prose¬ 
cuting attorney to prevent the enforcement of a 
judgment of conviction which he has obtained, 11 of 

7. Mo.—State v. Egan, App., 272 S.W. 
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the approval of a bail bond for the purpose of en¬ 
abling a prisoner to escape arrest for another of¬ 
fense committed in another county, 12 is official mis¬ 
conduct for which he may be punished. 

The fact that he is subject by law to impeach¬ 
ment or suspension does not preclude prosecution 
of the prosecuting attorney for criminal offenses 
committed by him 12 - 5 or make impeachment a con- 


2d 719. 

N.D.—-State v. Lauder, 90 N.W. 564, 

11 N.D. 136. 

When offense commences 

(1) Where former district attorney 
was indicted for willfully neglecting 
to inform against and diligently to 
prosecute person whom he had rea¬ 
sonable cause to believe had violated 
gambling statutes one month prior 
to time statute of limitations with 
respect to prosecution for gambling 
law violations would have expired, it 
could not be claimed that no crime 
had been committed by district attor¬ 
ney since he still had a month in 
which to inform against such indi¬ 
vidual. 

Or.—State v. Langley, 323 P.2d 301. 

(2) District attorney’s duty in such 
case arises when he has reasonable 
cause to believe that law has been 
violated. 

Or.—State v. Langley, supra. 

(3) Nonfeasance is a continuing 
offense which commences when duty 
arises and is willfully neglected. 

Or.—State v. Langley, supra. 
Knowledge of violation of law 

(1) Under statute making it a 
crime for any district attorney to 
refuse or willfully neglect to inform 
against and diligently prosecute per¬ 
son whom he has reasonable cause to 
believe is guilty of violation of 
gambling laws, where indictment 
named particular person whom dis¬ 
trict attorney failed to prosecute, it 
was incumbent on state to prove 
either that district attorney knew or 
had reasonable cause to believe that 
such individual had violated laws or 
could have ascertained facts by exer¬ 
cise of reasonable diligence. 

Or.—State v. Langley, supra. 

(2) District attorney could not de¬ 
fend against charge by plea that he 
could not inform against or prosecute 
anyone because he did not know who 
offender was, when evidence showed 
that he had made no investigation 
and that an investigation would have 
disclosed identity of proprietor of a 
known gambling establishment. 

Or.—State v. Langley, supra. 

(3) Knowledge of law violations 
may be inferred if circumstances 
proved were such that a man of ordi¬ 
nary intelligence and caution, stand¬ 
ing in prosecutor’s shoes, would have 


been satisfied that particular viola¬ 
tions of law had been or were being 
committed. 

N.J.—State v. Winne, 99 A.2d 368, 27 

N.J.Super. 304. 

Indictment 

Cl) Indictment charging failure to 
prosecute need not name any par¬ 
ticular person whom prosecutor failed 
to prosecute. 

Or.—State v. Langley, 323 P.2d 301. 

(2) Indictment charging county 
prosecutor with failure to perform 
his duty to suppress disorderly 
houses wherein gambling was con¬ 
ducted in county charged nonfeasance 
in public office, not misfeasance or 
malfeasance. 

N.J.—State v. Winne, 96 A.2d 63, 12 

N.J. 152. 

(3) In judging sufficiency of indict¬ 
ments court was required to consider 
official duties of prosecutor. 

N.J.—State v. Winne, supra. 

(4) Indictments charging county 
prosecutor with criminal nonfeasance 
in office in that he failed to carry 
out his duty of using all proper, rea¬ 
sonable, effective, and lawful means 
within his power and diligence for de¬ 
tection, arrest, indictment, and con¬ 
viction of offenders who were operat¬ 
ing disorderly houses wherein 
gambling was conducted in county 
and in failing to act on complaint 
charging members of police depart¬ 
ment with being corrupt public offi¬ 
cials clearly set forth breaches of of¬ 
ficial duty by county prosecutor in 
his failure to act with respect to mat¬ 
ters concerning which he was ex¬ 
pressly charged to do so by statute. 
N.J.—State v. Winne, supra. 

(5) Use of phrase “unlawfully and 
wilfully** in indictments charged 
prosecutor with bad faith in his fail¬ 
ure to perform duties of his office 
and was sufficient to support indict¬ 
ment. 

N.J.—State v. Winne, supra. 

(6) Indictment was not fatally 
defective for failure to charge cor¬ 
ruption. 

N.J.—State v. Winne, supra. 

Evidence held admissible 

(1) Testimony of witness about his 
relations with former district attor¬ 
ney as tending to show existence of 
corrupt bargain between witness and 
former district attorney under which 
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latter would use his office to protect 
witness in hiB illicit business and as 
tending to show former district attor¬ 
ney’s knowledge of gambling at time 
referred to in indictment. 

Or.—State v. Langley, 323 P.2d 301. 

(2) Testimony of corrupt bargain 
between witness and former district 
attorney, as against contention that 
it tended to show malfeasance where¬ 
as charge against former district at¬ 
torney was based on nonfeasance in 
office. 

Or.—State v. Langley, supra. 

(3) Evidence that district attorney 
contending that statutes prohibiting 
gambling applied only to gambling 
enterprise for profit, knew that at 
least a percentage of gambling profits 
retained by known gambler were for 
his own personal use rather than for 
any charitable purpose. 

Or.—State v. Langley, supra, 
j Evidence held inadmissible 

Testimony as to former practice of 
district attorney’s office. 

Or.—State v. Langley, supra. 

Evidence held to sustain conviction 
Or.—State v. Langley, supra. 
Instruction held properly refused 
Where former district attorney was 
prosecuted for willful neglect to in¬ 
form against and to diligently prose¬ 
cute person he had reasonable cause 
to believe had violated gambling laws 
arising out of gambling operation 
whereby known gambler had split 
profits with trade association, in¬ 
struction that only common gambling 
was prohibited by statute. 

Or.—State v. Langley, supra. 

8. Ark.—Speer v. State, 198 S.W. 
113, 130 Ark. 592. 

9. Ky.—Commonwealth v. Rowe, 66 
S.W. 29, 112 Ky. 482, 23 Ky.L. 1718. 

N.J.—State v. Jefferson, 97 A. 162. 

88 N.J.Law 447. 

18 C.J. p 1319 note 56. 

10. Ky.—Commonwealth v. Rowe, 
66 S.W. 29, 112 Ky. 482, 23 Ky.L. 
1718. 

18 C.J. p 1319 note 57. 

1L Ky.—Commonwealth v. Thom¬ 
as, 9 Ky.Law 289. 

18 C.J. p 1319 note 58. 

12. Minn.—State v. Wedge, 24 Minn. 
150. 

12.5 N.J.—State y. Winne, 96 A.2d 
63, 12 N.J. 152. 
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dition precedent to an indictment for malfeasance 
in office and punishment thereunder. 13 Impeach¬ 
ment and suspension are not the sole remedies 
available to the state for official misconduct of a 


prosecuting attorney; 13 * 5 and if a prosecuting at¬ 
torney is removed from office by a statutory civil 
action because of misconduct in office, he is not 
thereby relieved from criminal prosecution. 14 


C. COMPENSATION 


1. United States District Attorneys 


§ 18 ( 1 ). In General 

The compensation of United States district attorneys 
is regulated by statutes providing for salaries. 

The compensation of United States district at¬ 
torneys is regulated by statutory provisions, now to 
be found in 28 U.S.C.A. § 508, and since 1896 has 
been in general by salary, the fees formerly paid 
to such attorneys being collected but paid into the 
United States treasury. 16 A district attorney placed 
on leave without pay by the president pending in¬ 
vestigation of his conduct is not entitled to pay for 
the period of his leave. 15 * 5 

Docket fees were originally regarded as part of 
the compensation of United States district attorneys, 
and when congress placed such attorneys on a salary 
basis it did not authorize discontinuing of the col¬ 
lection of docket fees but merely contemplated taxa¬ 
tion as costs against the unsuccessful party of the 
docket fees formerly payable to the attorneys and 
the payment of such fees directly to the clerk of 
court 16 

Even prior to the act of 1896, extra compensa¬ 
tion could not be allowed a United States district 
attorney for any service performed in the course 
of his official employment, 17 nor could any allow¬ 
ance or compensation be made for any extra serv¬ 
ice whatever, although required by the department 
of justice, unless expressly authorized by law. 18 It 


has been held, however, that the act of 1896, in 
providing annual salaries for district attorneys, to 
be paid in lieu of other compensation allowed by 
law, did not repeal the provision of the law relat¬ 
ing to prize cases, contained in another part of the 
revised statutes, under a separate and distinct title, 
but that the compensation there authorized for serv¬ 
ices in such cases is still to be allowed in addition 
to the annual salary provided by the new act. 19 

A United States district attorney has no right to 
demand or accept any fee or other compensation 
for the performance of official services, other than 
the salary provided by law. 20 Any fees or extra 
compensation so received may be treated by the 
government as moneys in the hands of the district 
attorney belonging to it. 21 

\ 

§ 18 ( 2 ). Allowance and Collection 

Allowance and collection of salaries and disburse¬ 
ments of United States district attorneys are regulated 
by statute. # 

Allowance and collection of salaries and dis¬ 
bursements of United States district attorneys are 
regulated by statute. 22 In the absence of any stat¬ 
ute authorizing it, a district attorney is not entitled 
to interest on his accounts for the period interven¬ 
ing between the time of their allowance by the 
treasury department and the time of their payment. 23 


13. Ky.—Commonwealth v. Rowe, 
65 S.W. 29, 112 Ky. 482, 23 Ky.L. 
1718. 

18 C.J. p 1319 note 60. 

13 J5 N.J.—State v. Winne, 96 A.2d 
63, 12 N.J. 162. 

14. Kan.—State v. Foster, 3 P. 534, 
32 Kan. 14. 

18 C.J. p 1319 note 61. 

Suspension or removal see supra § 
7<l)-§ 7(8). 

15. Prior to the act of 1896, the 
compensation of United States dis¬ 
trict attorneys consisted of docket 
fees, per diems, commissions, etc., 
not to exceed six thousand dollars 
per annum, exclusive of allowances 
to be made in prize cases. 

18 C.J. p 1333 notes 94, 95. 


A district attorney in Alaska holds 
his office subject to a provision of 
law that, when an officer of a ter¬ 
ritory is absent therefrom and from 
the duties of his office, no salary 
shall be paid him during* the year. 
U.S.—Grigsby v. U. S., 43 Ct.Cl. 426. 
18 C.J. p 1333 notes 96, 97. 

Expenses of United States district 
attorneys 

(1) Generally, see 28 U.S.C.A. §§ 
509, 510, and see 18 C.J. p 1333 note 
9S-p 1334 note 1. 

(2) Prior to 1896 see 18 C.J. p 
1334 notes 2-6. 

15.5 U.S.-—Carey v. U. S., 132 F.Supp. 
218, 132 Ct.Cl. 397. 

16. U.S.—Asher v. U. S., D.C.Cal., 
28 F.Supp. 893. 

17« U.S.—U. S. v. Johnson, N.Y., 19 
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S.Ct 427, 173 U.S. 363, 43 L.Ed. 
731. 

18 C.J. p 1334 note 7. 

18. U.S.—U. S. v. Garter, Ct.Cl., 18 
S.Ct. 703, 170 U.S. 527, 42 L.Ed. 
1133. 

18 C.J. p 1334 note 8. 

19 . U.S.— 1 The Adula, D.C.Ga., 127 
F. 853. 

20. U.S.—McPherson v. U. S., Ohio, 
245 F. 35, 157 C.C.A. 331. 

18 C.J. p 1335 note 18. 

21. U.S.—Bliss v. U. S., C.C.Mo., 37 
F. 191, affirmed, C.C.A., 38 F. 230. 

22. See generally 28 U.S.C.A. § 508 
and 18 C.J. p 1334 note 11-p 1335 note 
15. 

23. U.S.—Baxter v. U. S., Minn., 51 
F. 671, 2 C.C.A. 411. 
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It has been held that, in an action by a district at- j state how or when the account claimed was present- 
torney for his compensation, the petition need not | ed to the proper accounting officer. 2 * 

2. State Prosecuting Attorneys 


§ 19(1). In General 

The right of a prosecuting attorney to compensation 
is largely statutory, and he is not entitled to any sa!ary v 
fees, or costs except as expressly provided by law. 

At common law those who accepted public office 
were presumed to give their services. 25 The right 
of a prosecuting attorney to compensation is there¬ 
fore largely statutory; he is not entitled to any sal¬ 
ary, fees, or costs except as expressly provided by 
law, 26 and, where the statute makes no provision 
for the compensation sought, the court may not, 
even if deeming the omission unintentional, supply 
such omission by construction. 27 


In construing statutes regulating the fees and sal¬ 
ary of a prosecuting attorney, general rules of con¬ 
struction have been applied, 27 * 5 and such statutes 
should be read and construed with other statutes 
providing that no officer shall receive compensation 
for official services in excess of that fixed by law. 28 
If the fees or other compensation of prosecuting at¬ 
torneys are fixed by the constitution, they cannot be 
reduced or otherwise changed by the legislature, 2 ® 
but constitutional provisions relating to the compen¬ 
sation of county and municipal officers have no ap¬ 
plication to a commonwealth’s attorney who is a 
state officer. 2 ®- 5 


24. U.S.—Weed v. TJ. S., D.C.Mont, 
65 F. 399. 

18 C.J. p 1335 note 17. 

25. Ind.—Benton County v. Har¬ 
man, 101 Ind. 551—Bynum v. 
Greene County, 100 Ind. 90. 

26. Ind.—Jay County v. Templer, 
34 Ind. 322. 

Iowa.—Gabrielson v. Webster Coun¬ 
ty, 210 N.W. 912, 202 Iowa 673. 

Ky.—McNally v. Grauman, 73 S.W. 
2d 28, 255 Ky. 20 1. 

Neb.—Rice v. Rice, 87 N.W.2d 408, 
165 Neb. 778. 

Tex.—Voges v. Sheppard, 67 S.W.2d 
856, 123 Tex. 96. 

Utah.—Murphy v. Grand County, 268 
P.2d 677, 1 Utah 2d 412. 

18 C.J. p 1319 note 65. 

Application of delinquent fees to 
subsequent salary 
District attorney was not entitled 
to apply delinquent fees to his sub¬ 
sequent salary, as money belonged 
to county. 

Tex.—McAskill v. Bexar County, Civ. 

App., 280 S.W. 851. 

Maximum compensation 

L.1913 c 121 (Vernon's Sayles Civ. 
St.Annot.1914 art 3881), amending 
Rev.St.1911 art 3881, in view of oth¬ 
er distinct provisions, does not re¬ 
lieve district attorneys from opera¬ 
tion of the law fixing maximum com¬ 
pensation. 

Tex.—Bexar County v. Linden, 220 S. 

W. 761, 110 Tex. 339. 

Validity of statutes 

(1) Statutory provision, authoriz¬ 
ing state’s attorney’s fees to be taxed 
and applied when collected, on pay¬ 
ment of his salary is not invalid 
merely because of the statutory pro¬ 
vision putting state’s attorneys on a 
salary basis. 

Ill.—People v. Kawoleski, 142 N.E. 
169, 310 Ill. 498. 

(2) Statute providing that annual 
salaries of officers of all counties of 


state shall be fixed by respective 
boards of county commissioners at 
not to exceed stated maximum 
amounts and fixing maximum yearly 
salary for county attorney of class 3 
county at $1,800 and maximum yearly 
salary for county attorney of class 2 
county at $3,500. 

Utah.—Johnson v. Bankhead, 232 P.2d 
372, 120 Utah 71. 

(3) Statute fixing compensation of 
county solicitors of criminal courts 
of record in counties having a pop¬ 
ulation between 70,000 and 100,000. 
Fla—State ex rel. Ellars v. Board of 

Com’rs of Orange County, 3 So.2d 
360, 147 Fla 278. 

(4) Other statutes see 18 C.J. p 
1319 note 65 [c]-[e]. 

27. Iowa—Gabrielson v. Webster 
County, 210 N.W. 912, 202 Iowa 
672. 

27.5 Fla—In re Advisory Opinion to 
the Governor, 15 So.2d 291, 153 Fla 
581. 

Particular statutes construed 

Where act as a whole indicated a 
clear purpose to follow language of 
title stating that it was an act to re¬ 
peal sections 27.23(2) and 27.28 of 
Florida Statutes 1941, fixing annual 
salaries of certain state attorney and 
assistant state attorneys, act was 
construed as repealing such sections, 
although body of act designated as 
repeal of nonexistent subparagraph 
of section 26.23, which treats a dif¬ 
ferent subject, instead of section 
27.23(2). 

Fla.—In re Advisory Opinion to the 
Governor, supra. 

28. Ky.—McNally v. Grauman, 78 S. 
W.2d 28, 255 Ky. 201. 

Construction of particular acts 

(1) Under statute regarding fees 
of county and commonwealth's at¬ 
torneys, county attorneys elected for 
term beginning Jan. 1, 1930, were 
held entitled to forty per cent of 
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fines and forfeitures recovered in 
prosecutions before county judge for 
violations of state prohibition act. 
Ky.—Talbott v. Jones, 66 S.W.2d 89. 
252 Ky. 115. 

(2) When assistant county attor¬ 
ney is in attendance and partici¬ 
pates in prosecution in justices' 
courts and quarterly courts, and 
county attorney is absent, percent¬ 
age of fines and forfeitures and at¬ 
torney's fee taxed as costs against 
convicted defendant in every case 
belong to county attorney for pur¬ 
pose of augmenting his annual sal¬ 
ary not to exceed five thousand dol¬ 
lars. 

Ky.—McNally v. Grauman, 73 S.W.2d 
28, 255 Ky. 201. 

Application and validity of city or. 
dinaace 

(1) An ordinance of the town of 
Magnolia Park, in Harris County, 
fixing fees of city attorney in crim¬ 
inal cases to be taxed against defend¬ 
ant, but providing that no fees should 
be taxed unless the city attorney 
prosecuted in person, will not be con¬ 
strued as forbidding fees to he taxed 
in favor of district attorney of such 
county, allowed him under statute. 
Tex.—Monk v. Crooker, Clv.App., 297 

S.W. 194. 

(2) Although a city in Harris Coun¬ 
ty could, under statute, provide that 
no fees should be allowed attorneys 
prosecuting criminal cases in city 
court, it could not fix a fee to be 
taxed in cases prosecuted by city at¬ 
torney, and then deny district attor¬ 
ney of county a right to fees, in view 
of statute. 

Tex.—Monk v. Crooker, supra. 

29. Md.—Goldsborough v. Lloyd, 38 
A. 773, 86 Md. 374. 

29-5 Ky.—Miller v. Robertson, 208 & 
W.2d 977, 306 Ky. 653. 

District or prosecuting attorneys as 
state or county officers see supra 
file. 
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In some jurisdictions power to fix the compensa¬ 
tion of prosecuting attorneys is vested in the coun¬ 
ty board, 30 and the courts will not usurp that pow¬ 
er. 30 * 5 A statute providing that the annual salaries 
shall be fixed by the county boards at not to exceed 
stated maximum amounts in counties of various 
classes does not indicate a legislative intention to fix 
salaries at the maximum amount regardless of any 
action taken by a county board. 30 * 10 

The legislature alone has power under some con¬ 
stitutions to fix the compensation of a prosecuting 
attorney. 31 Where a statute provides that the 
prosecuting attorney shall be allowed annually a 
reasonable salary, to be paid out of the county levy, 
the salary must be a fixed sum, and not dependent 
on contingent fees. 32 A special act fixing the fee 


| of a certain prosecuting attorney is not repealed by 
I a general fee law ; 33 nor does a later act increasing 
! the fees of prosecuting attorneys generally increase 
! those of a solicitor whose office was created by a 
! special act providing that his fees should be the same 
; as those then received by other prosecuting attor¬ 
neys for like services. 34 

The right to fees arises only upon services ren¬ 
dered 35 during the prosecuting attorney’s term of 
office. 36 Thus, a prosecuting attorney who merely 
enters an appearance but takes no further steps is 
not entitled to fees. 37 Being in derogation of the 
common law, fees provided by statute, to be paid to 
the prosecuting attorney in a certain event, cannot 
be recovered if the proceeding does not take the 
course mentioned. 38 He is not entitled to compen- 


30. Kan.—Naylor v. Gray County, 
61 P. 763, 8 Kan.App. 761. 

N.J.—Winne v. Bergen County, 116 A. 
2d 544, 36 N.J.Super. 532, reversed 
on other grounds 121 A.2d 733, 21 
N.J. 311. 

Utah.—Murphy v. Grand County, 268 
P.2d 677, 1 Utah 2d 412. 

18 C.J. p 1320 note 66. 

Piscal court 

An order appropriating money out 
of the levy for a particular year to 
pay a salary does not fix the salary 
for future terms, and fiscal court’s 
order, appropriating money out of 
levy for particular year to pay coun¬ 
ty attorney’s salary, did not fix sal¬ 
ary for future terms. Since the 
salary had not been fixed for future 
terms the fiscal court was at liberty 
to fix the salary of the county at¬ 
torney after his election, and, if 
dissatisfied, officer could appeal; but 
where no appeal was taken from 
order fixing salary of county attor¬ 
ney, order became binding during 
terms for which he was elected. 

Ky.—Roberts v. Walker, 13 S.W.2d 
761, 227 Ky. 591. 

Options of county board 

Under applicable statutory provi¬ 
sions it has been held that the board 
of supervisors of a county may: 
First, appoint no county attorney 
but employ counsel whenever nec¬ 
essary; second, appoint county at¬ 
torney with salary to include com¬ 
pensation for services to county and 
disbursements to maintain office; or 
third, appoint county attorney, fix 
salary, and appropriate additional 
sums for office expenses and salary 
of assistants. 

N.Y.—South Buffalo Terminals v. 
Grobe, 266 N.Y.S. 119, 148 Misc. 646, 
239 App.Div. 881. 

30.5 Utah.—Murphy v. Grand Coun¬ 
ty.. 268 P.2d 677, 1 Utah 2d 412. 

30.10 Utah.—Murphy v. Grand Coun¬ 
ty, supra—Johnson v. Bankhead, 
232 P.2d 372, 120 Utah 71. 


31. Ill.—Butzow v. Kern, 106 N.E. 
33S, 264 111. 498—Hoyne v. Dan- 
isch, 106 ST.E. 341, 264 Ill. 467. 

Constitutional requirement 

(1) A constitutional provision 
that “the compensation of county 
officers shall be regulated by law” 
means that such compensation shall 
be determined and defined by the 
legislature and not by the courts, 
and a statute authorizing quarter 
sessions court to fix salary of coun¬ 
ty district attorneys, within pre¬ 
scribed limits, violates the consti¬ 
tutional requirement and is invalid. 
Pa.—Rosenfield v. Drake, 170 A. 414, 

112 Pa.Super. 1. 

(2) Such statute, including its re¬ 
pealing provision, being invalid, sal¬ 
ary of district attorney of county in 
seventh class is determinable under 
provision of act attempted to be re¬ 
pealed by unconstitutional statute. 
Pa.—Rosenfield v. Drake, supra. 
Specific legislative appropriation as 

unnecessary 

Prosecuting attorneys were held 
entitled to receive salaries for peri¬ 
od for which there was no legisla- 
; tive appropriation, specific appropria- 
| tion for their salaries being unneces- 
j sary under applicable constitutional 
j provisions. 

Ark.—Smith v. Page, 91 S.W.2d 281, 
192 Ark. 342. 

Particular statute construed 

Provision for payment of four 
hundred dollars by state to state’s 
attorneys in two of the five classes 
into which such attorneys are di¬ 
vided by section 1 of act fixing sal¬ 
aries of state's attorneys, does not 
apply to the other three classes. 

Ill*—Smith v. Logan County, 119 N.E. 
932, 284 Ill. 163. 

32. Ky.—Spalding v. Thornbury, 

103 S.W. 291, 108 S.W. 906, 128 
Ky. 533, 31 Ky.L. 738, 33 Ky.L. 
362. 

18 C.J. p 1320 note 68. 

33. Mo.—Folk v. St. Louis, 157 S. 
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W. 71, 250 Mo. 116—Mauro v. Buf¬ 
fington, 26 Mo. 184. 

34. Ga.—Johnston v. Lovett, 65 Ga. 
716. 

35. Va.—Smith v. Town of Virginia 
Beach, 159 S.E. 74, 156 Va. 825. 

18 C.J. p 1320 note 69. 

Attorney elected but not qualified 
One elected to, but not qualified to 
hold, office is not entitled to com¬ 
pensation for period during which he 
renders no service. 

Ohio.—State ex rel. Welty v. Outland, 
77 N.E.2d 245, 149 Ohio St. 13. 

36. Ga.—Rozier v. State, 170 S.E. 
241, 177 Ga. 420. 

Piling brief after expiration of term 
Where solicitor general's term 
expires prior to his filing brief or 
appearing before supreme court for 
oral argument in case brought by 
defendant whom solicitor general 
has prosecuted, solicitor general is 
not entitled to fee prescribed for 
services in the supreme court al¬ 
though he forwards briefs to su¬ 
preme court after his term expires 
and within time prescribed. 

Ga.—Rozier v. State, supra. 

Services of successor 
Where solicitor general’s term ex¬ 
pires prior to his filing brief or ap¬ 
pearing before supreme court for 
oral argument in case brought by 
defendant whom solicitor general 
has prosecuted, succeeding solicitor 
general is not entitled to fee pre¬ 
scribed for services in supreme 
court, if he fails to file brief prop¬ 
erly or to appear for oral argument, 
although he presents brief for fil¬ 
ing after case has been heard in its 
order. 

Ga.—Rozier v. State, supra. 

37. Cal.—Edwards v. Fresno Coun¬ 
ty, 16 P. 239, 74 C. 475. 

18 C.J. p 1320 note 70. 

38. Ky.—Spaulding v. Hill, 72 S.W. 
307, 115 Ky. 1, 24 Ky.L. 1802. 

18 C.J. p 1321 note 71. 
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sation for services not required by law,®® or for 
services required by law and actually performed, if 
no fees are provided for. 40 Under a statute basing 
the annual salary of a prosecuting attorney on the 
sum earned as compensation by him during a cer¬ 
tain year, earned compensation includes not only 
fees earned and collected, but also uncollected fees 
earned during the year. 40 - 5 

It is sometimes provided that the salary of a 
prosecuting attorney shall not exceed the aggregate 
amount of fees earned and collected during the term 
of office, 41 or that the compensation, if paid by fees, 
or by a salary and fees, shall not exceed a fixed 
amount, 42 but a prosecuting attorney need not pay 
over the fees and commissions collected by him un¬ 
til the amount thereof equals the maximum amount 
allowed him by law. 43 

The courts have upheld the validity of statutes 
placing prosecuting attorneys on a salary basis and 
providing that their compensation shall be paid out 
of fees collected by counties the}' serve, 44 and un¬ 
der statutes of this description it has been held that 


the compensation of the prosecuting attorney pay¬ 
able by the counties is to be paid only out of fees 
collected and paid into the county treasury. 45 

On an appropriation of a stated amount for the 
salary fund of district attorneys for a fiscal year, 
where such salaries total less than the sum appro¬ 
priated, it has been held that the fees as well as the 
salaries of such attorneys are payable out of the 
fund appropriated. 46 A fixed compensation may not 
be paid in violation of provisions of law pertaining 
to payment of fees. 47 

Compensation based on assessed valuation . Com¬ 
pensation may be based on the assessed valuation of 
the area served, 47 - 5 and where the statute classify¬ 
ing counties according to assessed valuation pro¬ 
vides that nothing therein shall be construed to low¬ 
er the classification of any county from the classifi¬ 
cation it had under the assessment of a designated 
year, the salary of the prosecuting attorney depends 
on the classification of the county in that year not¬ 
withstanding if current assessments controlled, the 
county would be in a lower class. 47 * 10 


39. Cal.—San Diego County v. Cal- ! 

ifornia Southern R. Co., 1 P. 897, | 
2 Cal.ITnrep.Cas. 238. | 

18 C.J. p 1321 note 72. j 

40. Ark.—Patton v. State, 41 Ark. 
486. 

Miss.—Miller v. State, 12 So. 265, 
69 Miss. 112. 

18 C.J. p 1321 note 73. 

40 5 Tex.—Johnson County v. Cro¬ 
sier, Civ.App.. 211 S.W. 2d 299, re¬ 
fused no reversible error. 

41. Pa.—Commonwealth v. Grier, 
25 A. 624, 152 Pa. 176. 

42. Ark.—Griffin v. Rhoton, 107 S. 
W. 380, 85 Ark. 89. 

18 C.J. p 1321 note 75. 

Iiimitation as applying only to crim¬ 
inal court fees 

Tex.—Harris County v. Crooker, 248 
S.W. 652, 112 Tex. 450. 

43. Tex.—Lattimore v. Tarrant 
County, 124 SAY. 205, 57 Tex.Civ. 
App. 610—Hare v. Grayson Coun¬ 
ty, Civ.App., 51 S.W. 656. 

44. Ark.—Dobbs v. Holland, 215 S. 
W. 709, 742, 140 Ark. 398. 

45. Ark.—Dobbs v. Holland, supra. 
Compensation is not payable out of 

general revenues but is limited to the 
amount of fees actually received and 
paid into the county treasury. 

Ark.—Hardin v. Ft. Smith Dist. of 
Sebastian County, 218 S.W. 844, 142 
Ark. 375. 

A-nrmg.l units 

Under Const. § 98, providing for 
the compensation of commonwealth's 
attorneys, and Ky.St. §S 124, 125, 


each year of the term of a common¬ 
wealth’s attorney constitutes a unit 
for the purpose of fixing salary, and 
if during each year he has neither 
collected fines previously assessed 
nor assessed fines his fifty per cent 
of which is sufficient to produce his 
maximum salary, he cannot look to 
the percentage of assessment or the 
collection of fines during any other 
year or years of his or any succeed¬ 
ing term to supply the deficit. 

Ky.—Gilliam v. Greene, 214 S.W. 889, 
185 Ky. 238. 

Deficiencies as payable out of subse¬ 
quent fees 

Under Acts 1919 p 248, fixing the 
amount of compensation of the pros¬ 
ecuting attorney of the twelfth ju¬ 
dicial district, composed of Scott 
and Sebastian counties, and appor¬ 
tioning its payment between the state 
treasury, each of the respective coun¬ 
ties, and each of the two districts 
of Sebastian county, the prosecuting 
attorney is entitled to full salary if 
earned fees paid into the county 
treasuries during his term amount to 
so much, and the fact that the earned 
fees in a given month are insufficient 
to pay the installment of salary for 
such month does not prevent the 
deficiency being paid subsequently, if 
fees are sufficient. 

Ark.—Hardin v. Ft. Smith Dist. of 
Sebastian County, 218 S.W. 844, 142 
Ark. 375. 

46. N.M.—Perez v. Territory, 30 P. 
923, 6 N.M. 618. 

47. Da.—State ex rel Guion v. Chau- 
j vin, 85 So. 645, 147 L*a~ 703. 
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Monthly compensation 

As Acts 1880 No. 96 declares that 
the district attorney shall not be 
paid fees in criminal cases until sen¬ 
tence has become final on appeal 
or otherwise, an agreement of the 
police jury of a country parish to 
pay the district attorney monthly 
compensation in lieu of fees is in¬ 
valid, for the supreme court will 
take cognizance that criminal terms 
in country parishes are held semi¬ 
annually, and such mode of monthly 
payment would violate the provision 
that no fees could be collected until 
a case becomes final. 

Da.—State ex rel. Guion v. Chau vin, 
supra. 

Repeal of statute 

Acts 1877, Extra.Sess.No. 30, which 
in § 4 authorizes the police jury of 
the parish and district attorney to 
contract for a fixed compensation in 
lieu of fees, was impliedly repealed 
by Const. 1879 art 124, providing that 
the district attorney shall receive a 
salary of one thousand dollars per 
annum and fees, but no fees shall be 
allowed in criminal cases except on 
conviction, the provisions of which 
section were continued in Const. 18 98 
arts 125, 180, the implied repeal also 
being established by Acts 1880 No. 
96, providing in § 3 that district at¬ 
torneys shall receive certain fees, in 
addition to their salaries. 

La.—State ex rel. Guion v. Chau vin, 
supra. 

47.5 Miss.—-Vardanian v. McBee, 21 
So.2d 661, 198 Miss. 251. 

47.10 Miss_Vardanian v. McBee, 

supra. 
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Compensation based on population. The legis¬ 
lature may classify counties on a population basis 
for the purpose of fixing salaries of prosecuting at¬ 
torneys provided the classification is uniform in 
character, 48 and under the law of some jurisdic¬ 
tions the salary of the prosecuting attorney is fixed 


in accordance with the population of the area he 
serves, and the method of computing the population 
under statutes proportioning salaries to population 
will depend on the particular statutory provisions 
as construed in the light of constitutional restric¬ 
tions. 49 


48 . Mo.—Kay v. Moniteau County, 
134 S.W.2d 81. 

Statute bald applicable 

Statute, fixing 1 compensation of 
county solicitors of criminal courts 
of record in counties having a popu¬ 
lation between 70,000 and 100,000 is 
applicable to office of county solicitor 
of criminal court of Orange County. 
Fla.—State ex rel. Ellars v. Board of 
Com’rs of Orange County, 3 So. 2d 
360, 147 Fla. 278. 

Interpretation of statute 

The statute concerning method to 
be used In ascertaining population of 
counties in computing salaries of 
prosecuting attorneys could not be 
interpreted in a manner that would 
permit one county, by acquiring a 
certification of population as shown 
by 1930 federal census immediately 
when available, to pay salaries on the 
census basis and another county in 
the same classification, which had not 
obtained such certification, to be us¬ 
ing another method in calculating 
salaries; nor as precluding the coun¬ 
ty court of Moniteau county from 
using the 1930 federal census as a 
basis for computing salaries until the 
court had received a certified copy of 
the census on file in the federal gov¬ 
ernment bureau. 

Mo.—Kay v. Moniteau County, 134 
S.W.2d 81. 

Equal protection, 

A judgment, in action against a 
county for salary claimed by plaintiff 
as county prosecuting attorney, al¬ 
legedly relieving county court of 
duty of ascertaining federal census 
from census bureau, did not deny 
plaintiff “equal protection of the law” 
as guaranteed by federal constitu¬ 
tion where judgment did not place 
any burden on plaintiff. 

Mo.—Kay v. Moniteau County, supra. 

48. Fla.—State ex rel. Mohr v. Lee, 
164 So. 519, 121 Fla. 852. 

Mo.—Kay v. Moniteau County, 134 
S.W.2d 81—State ex rel. Hart v. 
Ludden, 285 S.W. 421—State ex rel. 
Sunderwirth v. Harper, 30 S.W.2d 
1039, 225 Mo.App. 254. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Excise Board of Oklahoma County, 
33 P.2d 1081, 168 Okl. 428—Mc- 
Elhiney v. Lewis, 212 P. 589, 88 
Okl. 210. 

18 C.J. p 1319 note 65. 

Presidential vote method 

<1) Under statute relative to prose¬ 
cuting attorneys’ salaries, population 
must be determined by multiplying 


number of votes cast at preceding 
presidential election by five. 

Mo.—State ex rel. Chane.v v. Grin- 

stead, 282 S.W. 715, 314 Mo. 55. 

(2) Term "votes." in statute pro¬ 
viding for computation of number of 
inhabitants, includes those of both 
women and men, where language of 
statute is not ambiguous. 

Mo.—State ex rel. Chaney v. Grin- 

stead, supra. 

(3) Statute fixing prosecuting at¬ 
torney’s salary upon county’s popu¬ 
lation based on "whole number of 
votes cast at last preceding presiden¬ 
tial election" means total votes cast 
for any office at last presidential elec¬ 
tion; "votes" meaning ballots cast 
by legal voters. 

Mo.—State ex rel. Sunderwirth v. 

Harper, 30 S.W.2d 1039, 225 Mo.App. 

254. 

Census method 

(1) Under statute with respect to 
salaries of prosecuting attorneys, aft¬ 
er occurrence of event putting end to 
further use of presidential vote meth¬ 
od, populations are then determined 
by last official census in current use. 
Mo.—State ex rel. O’Connor v. Riedel, 

46 S.W.2d 131, 329 Mo. 616. 

(2) In L.1913 p 108, prescribing 
five hundred dollars yearly salary 
to prosecuting attorneys in counties 
of less than six thousand, one thou¬ 
sand dollars to those between six 
thousand and ten thousand requir¬ 
ing the county judges to draw the 
warrant and "ascertain" the popula¬ 
tion by multiplying the last presiden¬ 
tial vote by five until “ascertained 
by the next decennial census of the 
United States," "ascertain" means to 
“render certain," "make one's self 
sure of," etc., and, the county being 
known to exceed six thousand popula¬ 
tion, the ascertainment by such 
judges of the population from the 
1920 census, although not officially 
tabulated and declared, in the absence 
of fraud or corruption, was not erro¬ 
neous as a matter of law, and a pe¬ 
tition by the county against the 
judges to recover excessive payment 
because of such ascertainment was 
demurrable, in view of the act of con¬ 
gress of March 3, 1919, providing for 
preliminary and other census bulle¬ 
tins, and authorizing the director to 
furnish certified copies of population 
returns to courts, especially since 
the judges acted in quasi judicial 
capacity. 

Mo.—Carter County v. Huett, 259 S. 

W. 1057, 303 Mo. 194. 
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Change of method 

Under the statute concerning 
method to be used in ascertaining 
population of counties in computing 
salaries of prosecuting attorneys, as 
respects the amount of salary to 
which a prosecuting attorney of 
Moniteau county was entitled for 
1931 to 1934, inclusive, the event 
which terminated the multiplication 
of votes method as a basis for fixing 
salaries occurred when the 1930 fed¬ 
eral census was available to county 
court; where county court of Moni¬ 
teau county had paid plaintiff, who 
was county prosecuting attorney dur¬ 
ing 1931 to 1934, inclusive, the salary 
authorized under census method of 
calculating salaries, and plaintiff’s 
claim for salary for 1931 was barred 
by limitations, plaintiff could not re¬ 
cover salary from county for 1932 to 
1934 on theory that salary for such 
years was to be determined by ascer¬ 
taining population of county in ac¬ 
cordance with statute concerning 
method to be used in calculating pop¬ 
ulation of counties in computing sal¬ 
aries of prosecuting attorneys, irre¬ 
spective of how county court ac¬ 
quired knowledge of 1930 federal cen¬ 
sus. 

Mo.—Kay v. Moniteau County, 134 

S.W.2d 81. 

Particular election and census meant 
by statutory reference 

(1) Under L.1919 p 672, now Rev. 
St.1919, § 734, providing that after 
Jan. 1, 1921, the prosecuting attor¬ 
neys shall receive salaries to be grad¬ 
ed according to population of the 
several counties, which shall be de¬ 
termined by multiplying the votes 
cast at the last presidential election 
by five, until the population of the 
county has been ascertained by the 
next decennial census of the United 
States, the presidential election re¬ 
ferred to was the election of 1920, 
and census that of 1930, since the 
statute speaks from Jan. 1, 1921. 

Mo.—State ex rel. Brunjes v. Bockel- 

man, 240 S.W. 209. 

(2) In Rev.St.1919 § 734, deter¬ 

mining the population of a county 
governing salaries by the next decen¬ 
nial census, the term "next" is to be 
given the same construction as the 
term “hereafter," which, under § 7052, 
is construed to mean the time after 
the statute containing the term is to 
take effect. 

Mo.—State ex rel Brunjes v. Bockel- 

man, supra. 

(3) The construction of Rev.St. 
1919 § 734, fixing the salaries of 
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Statutes fixing the salaries of prosecuting attor¬ 
neys according to population as shown by a dated 
census have been construed as ambulatory rather 
than static in character, so that under such statutes 
the latest census and not the dated census con¬ 
trols. 60 

Where provisions of a schedule to a constitution 
fix salaries of county attorneys at certain rates ac¬ 
cording to population “until otherwise provided by 
law,” and the legislature sees fit to provide other¬ 
wise by law in respect of the salary of the attorney 
of a particular county, the legislative and not the 
constitutional provision controls the amount of his 
salary. 51 

Number of fees allowed . In providing fees, it is 
not always clear what is meant by “each case,” 
“each prosecution,” or “proceeding,” etc. If the 
statute provides a fee “for each judgment recov¬ 
ered” against a sheriff for failure to return execu¬ 
tions, he is entitled to such fee for each motion 
made, although the court consolidated all such mo¬ 
tions and rendered but one judgment, 52 and it has 
been held that, if the prosecuting attorney is al¬ 
lowed a fee for proceeding against a clerk for fail¬ 
ure to enroll cases as required by law, he is en¬ 
titled to a fee for each case which the clerk failed 
to enroll, notwithstanding but one motion is made 
by the prosecuting attorney for all such delinquen¬ 
cies occurring during his term. 53 A fee allowed 
“for all other cases” in the supreme court is to be 
paid only for each bill of exceptions, although there 
may be more than one plaintiff therein; each bill of 
exceptions is one case. 54 

Suspension of compensation . Under a statute 
providing that where the attorney general at the re¬ 
quest of a justice attends in any county for the 
prosecution of criminal business and continues there¬ 


in for more than three months, the prosecutor’s sal¬ 
ary is to be suspended until the attorney general 
terminates his attendance, payment is to be made to 
the prosecutor for the first three months so that 
the attorney general can determine whether the pub¬ 
lic interest requires his continuance in attend¬ 
ance, 54 - 5 and thereafter the prosecutor’s salary is 
to be suspended for ultimate payment only if he is 
entitled to such payment. 54 ' 10 It is not the purpose 
of the statute merely to defer payment, 154,15 and 
where the duties of the prosecutor’s office are car¬ 
ried out by the attorney genera! to the complete 
exclusion of the prosecutor, no compensation is pay¬ 
able to the prosecutor. 54 - 20 

A statute providing that the compensation paid 
by the county to the attorney general for prosecut¬ 
ing criminal business in the county should not affect 
the salary of the county prosecutor is intended to 
apply to prosecutors who continue at the attorney 
general’s request to aid in the performance of the 
public duty, 54 - 25 and not to prosecutors who are ex¬ 
cluded by the attorney general. 54 - 30 It means only 
that the compensation paid to the attorney general 
shall not affect the salary of the county prosecutor 
if such salary is otherwise payable, 54 - 35 and where, 
at the request of the county, the attorney general 
prosecutes the criminal business of the county and 
the prosecutor thereafter renders no service, he is 
entitled to no compensation. 54 - 40 

Abolishing the office abolishes the salary at-r 
tached. 55 

Absence in military service , A statute providing 
that no ofiicer shall receive fees for services not ac¬ 
tually performed refers to the general emoluments 
of office like that of the prosecuting attorney as well 
as to specific fees for specific services, 55 - 5 and pre- 


prosecuting atorneys on and after 
Jan. 1, 1921. determining the popu¬ 
lation of counties which governs the 
salaries by the votes at the presiden¬ 
tial election of 1920, and subsequent 
elections until the census of 1930, 
does not lead to an absurdity, but 
gives effect to every provision of the 
statute. 

Mo.—State ex rel. Brunjes v. Bocfcel- 
man, supra. 

limitation on amount 

Under act fixing salaries of state's 
attorneys, the state's attorney in a 
county with population of twenty- 
three thousand five hundred seven¬ 
teen was limited to salary of two 
thousand five hundred dollars pay¬ 
able two thousand one hundred dol¬ 
lars by county and four hundred 
dollars by state, and was not en¬ 
titled to two thousand eight hun- 

27 C.J.S.—44 


dred dollars, on the ground that 
county had to pay one hundred dol¬ 
lars for each thousand inhabitants 
and major fraction, not in excess 
of two thousand five hundred dol¬ 
lars, while the state had to pay four 
hundred dollars in addition. 

Ill.—Jones v. Clark County, 124 N.E. 
324, 289 III 53S. 

50- Fla.—State ex rel. Mohr v, Lee, 
164 So. 519, 121 Fla. 852. 

5L. Okl.—Martin v. Blubaugh, 60 P. 
2d 626, 177 Okl. 480. 

52. Tenn.—State v. McDonald, 9 
Humphr. 606. 

53. Tenn.—Wright v. Shelby Coun¬ 
ty, 9 Baxt. 145. 

54. Ga.—In re Kenan, 35 S.E. 312, 
109 Ga. 819. 
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54-5 N.J.—Winne v. Bergen County, 
121 A.2d 733. 21 3ST.J. 311. 

54.10 N.J.—Winne v. Bergen County, 
supra. 

54.15 N.J.—Winne v. Bergen County, 
supra. 

54JJ0 N.J.—Winne v, Bergen County, 
supra. 

54435 N.J,—Winne v. Bergen County, 
supra. 

54.30 N. J.—Winne v. Bergen County, 
supra. 

54£5 N.J.—Winne v. Bergen County, 
supra. 

54.40 N.J.—Winne v. Bergen County, 
supra. 

55. Ala.—Reynolds v. McAfee. 44 
Ala. 237. 

5 SJ5 Ky.—Whitworth v. Miller, 193 
S.W.2d 470, 302 Ky. 24. 
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eludes any payment of compensation to a prosecut¬ 
ing attorney inducted into the army during the time 
of his army service, 55 * 10 even though he privately 
employs and pays another attorney who competent¬ 
ly performs the duties of his office and receives no 
compensation from the state. 55 - 15 A statute provid¬ 
ing that any prosecuting attorney serving in the 
armed forces shall have deducted from his compen¬ 
sation the sum paid to the prosecuting attorney pro 
tern, during his absence, but except for that sum 
shall be paid full compensation is valid, how¬ 
ever. 55 * 20 

Where the legislature has clearly provided that 
any county officer, while in active military service, 
maj T retain his office notwithstanding his absence 
from the county, and there is no legislative expres¬ 
sion to the contrary, the presumption of the continu¬ 
ance of the fixed compensation follows. 55 * 25 One 
who enters the military sendee as a commissioned 
officer subsequent to his election as prosecuting at¬ 
torney, but prior to the commencement of his term 
of office as such, has been held not entitled to com¬ 
pensation as prosecuting attorney. 55 - 30 

§ 19(2). - Criminal Prosecutions 

a. In general 

b. Indictment and trial fees 

c. Termination of prosecution 

d. Conviction fees 

e. Number of defendants and number of 

counts 

a. In General 

The fees of prosecuting attorneys in criminal cases 
depend on the statutes; and the character of the crime 
Is ordinarily the criterion by which the amount of the 
fee is fixed. 

The fees of prosecuting attorneys in criminal 
cases depend on the statutes in the particular juris¬ 
diction, and ordinarily the character of the crime is 
the criterion by which the amount of the fee is 
fixed. 56 Where the existing law provides different 
fees for the respective grades of an offense, an act 


which reduces the grade necessarily reduces the fee 
allowed in such cases 57 in the absence of a provi¬ 
sion to the contrary. 58 Where the prosecuting at¬ 
torney is entitled to a fee for prosecutions before a 
justice of the peace only when he appears and prose¬ 
cutes in person or by deputy in a particular class of 
cases, he will be allowed no fee for prosecuting by 
deputy a case which the deputy is not authorized to 
prosecute. 50 

Statutes providing for taxation of a prosecuting 
attorney’s fees as costs, which are considered in 
Costs § 454 c, are penal in their nature, 60 and the 
prosecuting attorney therefore is not entitled to such 
fee on a conviction for an offense committed before 
the passage of the act, although defendant was in¬ 
dicted and tried afterward. 61 

If a lesser fee is provided by the new act, the 
prosecuting attorney may receive only that, notwith¬ 
standing the indictment was found and returned be¬ 
fore its enactment. 62 

In order for a prosecuting attorney to be entitled 
to fees in the justice court, he must come within 
the provisions of the statutes relating thereto, 62 - 5 as 
where the statute entitles him to fees if present and 
ready to represent the state at each regular term of 
court in which the criminal action is pending. 62 - 10 
Such a provision does not require physical presence 
of the prosecuting attorney in court when each case 
is disposed of, however, and as long as he is present 
in his office subject to call, and is ready and willing 
to represent the state on notice, and can reach the 
court in a few minutes, and complies with all re¬ 
quests made of him in this respect, he is considered 
present and ready to represent the state. 62 * 15 

b. Indictment and Trial Fees 

A prosecuting attorney may be entitled to indictment 
and trial fees under applicable statutes. 

For instruments returned by the grand jury “not 
true bills,” it has been held that the prosecuting at¬ 
torney is not entitled to the fee allowed for drawing 


55.10 Ky.—•Whitworth v. Miller, su¬ 
pra. 

55.15 Ky.—Whitworth v. Miller, su¬ 
pra. 

55,20 Ky.—Miller v. Robertson, 20S 
S.W.2d 977, 306 Ky. 653. 

55.25 Ohio.—State ex rel. Clinger v. 
White, 54 N.E.2d 308, 143 Ohio St. 
175. 

Contra State ex rel. Clinger v. Shell, 
50 N.E.2d 568, 71 Ohio App. 555, 
appeal dismissed 48 N.E.2d 1009, 
141 Ohio St. 474. 

55.30 Ohio.—State ex reL Welty v. 


Outland, 77 N.E.2d 245, 149 Ohio St. 
13. 

56. Ga.—In re Maddox, 36 S.E. 859, 
111 Ga. 647. 

18 C.J. p 1321 notes 85, 86. 

57. Ga.—In re Kenan, 35 S.E. 312, 
109 Ga. 819. 

X.C.—State v. Tyler, 85 N.C. 5 69. 

58. Ga.—In re Kenan, 35 S.E. 312, 
109 Ga. 819—Tanner v. O'Neill, 33 
S.E. 884, 108 Ga. 245. 

59. Ark.—State v. McNair, 66 S.W. 
144, 70 Ark. 65. 

60. Ala.—Dent v. State, 42 Ala. 514. 
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Ark.—Hickey v. State, 186 S.W. 291, 
124 Ark. 18. 

18 C.J. p 1322 note 91. 

61. Ala.—Caldwell v. State, 55 Ala. 
133. 

62. Miss.—Charter v. State, 36 

Miss. 75. 

62.5 Tex.—Johnson County v. Cro¬ 
sier, Civ.App., 211 S.W.2d 299, re¬ 
fused no reversible error. 

62.10 Tex.—Johnson County v. Cro¬ 
sier, supra, 

62.15 Tex.—Johnson. County v. Cro¬ 
sier, supra. 
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indictments , 63 although the rule is otherwise in some 
jurisdictions , 64 or to the fee in criminal actions, 
since such action is commenced only when an indict¬ 
ment is found and filed with the clerk . 66 If the 
statute provides fees, so much for drawing indict¬ 
ments, and so much for engrossing them, the dis¬ 
trict attorney is entitled to the full fee for an indict¬ 
ment so well drawn that it is not necessary to en¬ 
gross it , 66 If the prosecuting attorney is also a 
justice of the peace, he is not entitled to justice’s 
fees for drawing complaints and warrants which it 
is his duty as solicitor to draw, the statute providing 
that his salary shall be in full for all services . 67 

Under statutes giving the district attorney a speci¬ 
fied fee for drawing each indictment or informa¬ 
tion, he is not entitled to such fee for each count, 
the words “indictment or information” referring 
to the entire instrument and not to the separate 
counts . 68 

Subpoenas. Under the old practice in New York 
the prosecuting attorney was entitled to charge for 
a subpoena ticket besides a subpoena for each wit¬ 
ness , 69 but could charge for only two subpoenas for 
the same witness in the same case . 70 

c. Termination of Prosecution 

Under applicable statutes the fee of the prosecuting 
attorney may depend on the termination of the prosecu¬ 
tion. 

The prosecuting attorney is not entitled to the 
fee allowed for prosecuting certain offenses, if de¬ 
fendant is convicted of a lesser offense . 71 The pros¬ 
ecuting attorney is not entitled to a fee for making 
the usual motion for judgment after verdict, be¬ 
cause it is not a special motion after notice with¬ 
in the meaning of the fee bill . 72 If the statute al¬ 
lows a fee in each case where the forfeiture of a 
recognizance is set aside, the prosecuting attorney is 
not entitled to the fee if the order setting aside the 
forfeiture is reversed 73 

63. Colo.—Arapahoe County v. Gra¬ 
ham, 4 Colo. 201. 

64. Mont.—Williams v. 

County, 2 Mont. 26. 

18 C.J. p 1322 note 94%. 

65. Or.—Union County v. Hyde, 37 
P. 76, 26 Or. 24. 

Tenn.—Donaldson v. Walker, 47 S.W. 

417, 101 Tenn. 236. 

66. N.Y.—In re District Atty.’s 
Fees, 6 Hill 402. 

67. N.H.—Fletcher v. 

County, 51 A. 271, 71 N.H. 96. 

68. Colo.—Board of Com’rs of Chaf¬ 
fee County v. Walker, 181 P. 195, 

66 Colo. 312. 

69. N.Y.—Onondaga County v. 


Where nolle prosequi entered . In some juris¬ 
dictions the prosecuting attorney is entitled to fees 
whether the case is tried or a voluntary nolle pros¬ 
equi entered; 74 but in other jurisdictions the stat¬ 
utes prohibit fees in cases in which a nolle prose¬ 
qui is entered after indictment. 75 A statute fixing 
fees in cases settled by leave of court includes those 
in which a nolle prosequi has been entered, but this 
does not include cases where a nolle prosequi is en¬ 
tered before indictment found, where the case is not 
settled according to law. 76 A case placed on the re¬ 
tired docket is not thereby disposed of, and the at¬ 
torney cannot then recover the fee provided in cases 
nol-prossed or of acquittal. 77 

cL Conviction Pees 

Under particular statutes, the right of a prosecuting 
attorney to fees in criminal cases may depend on con¬ 
viction, or on conviction of an offense of the grade for 
which the accused was indicted. 

Where fees are provided for "convictions,” the 
prosecuting attorney is not entitled to fees for serv¬ 
ices rendered in the trial of criminal prosecutions 
which result otherwise than in conviction, as where 
the indictment is dismissed or quashed, 78 or a nolle 
prosequi is entered, 79 or accused is acquitted. 80 He 
is not entitled to a fee on a judgment overruling a 
demurrer to the indictment, where the allowance of 
fees depends on conviction. 81 

Under statutes providing for payment of fees to 
prosecuting attorneys w-ho file informations and are 
present and ready to prosecute, the prosecutor is 
entitled to his fee although conviction is had on a 
plea of guilty, 82 but where the particular section of 
the statute invoked clearly contemplates that a fee 
shall be paid only where accused has interposed a 
plea of not guilty and been represented by counsel, 
and is convicted after trial, the prosecutor is not en¬ 
titled to a fee on a conviction following a plea of 
guilty, 83 and the fee has been denied where final 

76. Fa.—Koch v. Schuylkill County, 
12 Pa.Super. 567. 

77. Tenn.—State v. Ellis, 6 Baxt. 
549. 

78. Mo.—State v. Foss, 52 Mo. 
416—State v. Beard, 31 Mo. 34. 

79. Fa.—Dunkle v. Warren County, 
17 Fa.Co. 400. 

SO. Ind.—Nourse v. Warren County, 
17 Ind. 355. 

Mo.—State v. Thompson, 39 Mo. 427. 
Tenn.—State v. Bachman, 6 Lea 649. 

81. Ark.—Canthorn v. State, 41 Ark. 
4S8—Patton v. State, 41 Ark. 486. 

82. Ark.—Waggoner v. Weaver, 1 S. 
W.2d 996, 175 Ark. 1110—Brown v. 
Welch, 235 S.W. 907, 151 Ark. 142. 

: 83. Ark.—Duncan v. West, 267 S.W. 


Jefferson 


Merrimack 


Briggs, 2 Den. 26, overruling Sul- i 
Hvan County v. Dimmick, 181 
Wend. 538. 

70. N.Y.—Matter of Slosson, 4 
How.Pr. 235. 

71. N.C.—State v. Mayhew, 71 S.E. 
447, 155 N.C. 477. 

18 C.J. p 1322 note 2. 

72. N.Y.—Sullivan County v. Dim¬ 
mick, 18 Wend. 538. 

73. Ill.-—People v. Flynn, 59 IlLApp. 
173. 

74. Ga.—Peeples v. Walker, 12 Ga. 
353. 

75. Mont.—Williams v. Jefferson 
County, 2 Mont. 26. 

Tenn.—Donaldson v. Walker, 47 S.W. 
417, 101 Tenn. 236. 
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judgment was not entered on the plea of guilty but 
the case was continued. 84 

Under a statute allowing the prosecuting attorney 
a specified fee upon each “conviction,” he is entitled 
to such fee, although the judgment was reversed, 
and on a second trial defendant was acquitted. 85 
In such case he is entitled also to the fee allowed in 
case of acquittal. 88 

Where the officer is entitled to a fee for every con¬ 
viction on an indictment for offenses other than 
those specified, he will not be allowed such fee where 
defendant pleads guilty to a misdemeanor, and judg¬ 
ment is suspended on payment of costs of the princi¬ 
pal case, for which judgment is entered against de¬ 
fendant and the surety on his recognizance. 87 

A fee cannot be allowed for “final conviction” if, 
after conviction, the judgment is reversed and a 
nolle prosequi entered by the state, 88 or where, 
pending appeal after conviction, defendant breaks 
jail and escapes; in the latter event the prosecut¬ 
ing attorney is entitled only to the fee provided in 
case of nolle prosequi or acquittal. 89 If the prisoner 
escapes before trial the prosecuting attorney is en¬ 
titled only to the costs which have accrued up to that 
time." 

On imposition of a judgment sentencing defend¬ 
ant to jail until payment of fine and costs, the prose¬ 
cuting attorney has been held entitled to his fee for 
obtaining the conviction, and the fact that the fine 
and costs are subsequently worked out by the prison¬ 
er does not deprive the prosecutor of his right to the 
fee, for which the county is liable. 91 

The fee for “convictions where the punishment 
is death” is due upon conviction of such crime, not¬ 
withstanding the sentence is commuted by the gov¬ 
ernor, court, or jury. 92 

An agreement by defendant, on condition of dis¬ 
missing the prosecution, to pay costs as on convic¬ 
tion, is contrary to public policy, and the attorney 
cannot have his fee taxed as on conviction. 93 He 


is entitled in such case only to the fee provided for 
cases nol-prossed. 94 

If the fee is simply for conviction, only one fee 
can be recovered, although defendant is convicted 
in one court and again in another court to which an 
appeal is taken, 95 but if allowed “in all prosecu¬ 
tions,” the prosecuting attorney is entitled to the fee 
in each court in which the case is tried. 96 Where 
fees are allowed for conviction in an inferior court 
and also for prosecutions in the superior or circuit 
court, an appeal from one to the other does not va¬ 
cate the judgment of the former so as to deprive 
the prosecuting attorney of the fee allowed for con¬ 
viction therein, but in such case he is entitled both 
to that fee, and to the fee provided for prosecutions 
in the higher courts. 97 He cannot charge a fee 
for conviction in addition to a fee allowed for a 
jury trial. 98 

A fine for contempt is not a “conviction,” with¬ 
in the meaning of a statute allowing conviction 
fees. 99 

e. Number of Defendants and Number of 
Counts 

Under some statutes, but not under others, where 
several persons are jointly indicted and convicted, the 
prosecuting attorney is entitled to a separate fee for 
each one. 

Under various statutes it has sometimes been 
held that where several persons are jointly indicted 
and convicted, the prosecuting attorney is entitled 
to a separate fee for each one. 1 In other cases, 
however, the court has held that only one docket 
fee can be taxed, whatever the number of defend¬ 
ants. 2 He is entitled to but one fee where separate 
trials are ordered, but on conviction of one the 
others plead guilty and but a single judgment is 
rendered against all. 3 

Where the statute provides a stated fee for each 
person prosecuted to trial or plea of guilty for cer¬ 
tain offenses, the prosecuting attorney is not en¬ 
titled to a fee thereunder for each offense charged 


567, 167 Ark. 14—State v. Staples, 
250 SW. 517, 158 Ark. 502. 

84. Ark.—Huddleston v. Craighead 
County, 194 S.W. 17, 128 Ark. 287. 

85. Tenn.—State v- Graves, 6 Baxt. 
488. 

86. Tenn.—State v. Graves, supra. 

87. N\C.—State v. King, 57 S.E. 516, 
143 N.C. 677. 

88. Tenn.—Keys v. State, 7 Lea 408. 

89. Tenn,—Leach v. State, 8 Lea 35. 

90. Ga.—Robinson v. Smith, 57 Ga. 
332. 

91. Kan.—Dutton v. Board of Com’rs 


of Ford Counts’-, 16 P.2d 949, 136 
Kan. 567. 

92. Tenn.—State v. Hill, 3 Coldw. 98. 

93. Mo.—State v. Foss, 52 Mo. 416 
—State v. Narramore, 52 Mo. 27. 

Tenn.—State v. Bachman, 6 Lea 649. 

94. Tenn.—State v. Bachman, supra. 

95. Ala.—Banks v. State, 11 So. 469, 
96 Ala. 41. 

IS C.J. p 1323 note 27. 

96. Tenn.—Fields v. State, Mart. & 
Y. 168. 

97. Ind.—Ard v. State, 16 N.E. 504, 
114 Ind. 542. 
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98. Iowa.—Ellis v. Jackson County, 
38 Iowa 175. 

99. Ill.—Buckingham v. People, 26 
Ill.App. 269. 

1. Ark.—Hempstead County v. Mc¬ 
Collum, 23 S.W. 9, 58 Ark. 159, over¬ 
ruling Fanning v. State, 2 S.W. 70, 
47 Ark. 442. 

18 C.J. p 1323 note 33. 

2. U.S.—Durant v. Washington 
County, C.C.Iowa, 8 F.Cas.No.4,191, 
Woolw. 377. 

18 C.J. p 1323 note 34. 

3. Kan.—State v. Granville, 26 Kan. 
158. 
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in the indictment where accused is convicted or 
pleads guilty to more than one offense in the indict¬ 
ment, but is entitled to only one fee for each de¬ 
fendant in such indictment who is prosecuted to trial 
or who pleads guilty. 3 * 5 

Several counts . Under some statutes, if there are 
several counts in an indictment and defendant is 
convicted upon two or more, the prosecuting attor¬ 
ney is allowed the fee for conviction upon each 
count, although there is but one judgment; 4 but 
under others only one fee is allowed. 5 

Several offenses triable in different courts. Where 
the same person is indicted for two offenses, one of 
which is triable in a higher court and the other in a 
lower court, the trial on both indictments is prop¬ 
erly conducted as a single prosecution, in the high¬ 
er court, and the district attorney is entitled to the 
fees allowed in that court, although they are great¬ 
er than those allowed in the lower court. 6 

§ 19(3). - Civil Proceedings 

A prosecuting attorney will ordinarily be denied fees 
for performance, in civil cases, of services falling within 
the scope of regular duties compensated by his prescribed 
salary, although, if applicable statutes permit, he may 
be entitled to fees for duties not ordinarily encompassed 
within the regular duties of his office. 

A prosecuting attorney is not entitled to appear¬ 
ance fees in civil cases instituted by him in perform¬ 
ance of duties imposed on him in his official capacity 
and within the purview of statutory provisions de¬ 
fining the services for which his prescribed salary 
is intended to afford exclusive compensation, 7 al¬ 
though he may be entitled to fees for duties not or¬ 
dinarily encompassed within the regular duties of 
his office if applicable statutes permit of such a 
construction. 8 

Fees fixed for civil and for criminal proceedings 


are to be distinguished. It has been held that scire 
facias on the bail bond of a criminal is a civil action, 
and that the prosecuting attorney in such cases is 
entitled only to the fee provided by law for the 
prosecution of civil actions, 9 and if the sureties on a 
forfeited appeal bond consent to judgment and pay 
over the amount to the district attorney, he is en¬ 
titled to the fee allowed in "civil proceedings," al¬ 
though none were had. 10 

It has been held that if judgment of forfeiture is 
rendered, the county attorney is not entitled to 
the percentage allowed "in all prosecutions in which 
judgment is rendered in favor of the common¬ 
wealth," on the ground that the word "prosecu¬ 
tions" means criminal proceedings; 11 and it has 
been held that a statute, providing for payment of 
the prosecuting attorney's fees for services ren¬ 
dered in the supreme court out of the state treasury 
on certificate of the clerk that defendant was acquit¬ 
ted, or unable to pay the costs, applies only to fees 
for services rendered in criminal cases, and not to 
cases of a civil, or quasi criminal character, such as 
litigation arising on the forfeiture of a bond in a 
criminal case ; 12 but under a statute providing a fee 
in all “prosecutions in behalf of the state,” it was 
held that a prosecuting attorney is entitled to the 
fee in scire facias on a bail bond, 13 and also in a 
proceeding against a constable to remove him from 
office, 14 as such proceedings are "prosecutions” 
within the meaning of the statute. 

When a defendant removes an indictment into the 
supreme court by certiorari, and it is sent down to 
the circuit court for trial, the prosecuting attorney 
cannot tax his costs as in civil actions, but is en¬ 
titled only to his regular fees as in criminal cases. 15 
Qui tam actions for a penalty, although tried as civil 
actions, are within the statute providing fees in 
proceedings of a criminal nature. 16 


3.5 Ga.—Owens v. Maddox, 57 S.E.2d 
826, 80 Ga.App. 867. 

4. Ark.—Hempstead County v. Mc¬ 
Collum, 24 S.W. 9, 58 Ark. 159. 

18 C.J. p 1324 note 36. 

5. Colo.—Board of Com’rs of Chaf¬ 
fee County v. Walker, 181 P. 195, 
66 Colo. 312. 

18 C.J. p 1324 note 37. 

6. Pa.—Commonwealth v. Moore, 9 
Lanc.Li.Rev. 92. 

7. Md.—Tull v. Sterling, 104 A. 191, 
133 Md. 164. 

Neb.—Rice v. Rice, 87 N.W.2d 408, 
165 Neb. 778. 

Fees in addition to salary generally 
see infra § 22 b. 

8. Tex.—Standard Oil Co. v. State, 
Civ.App., 132 S.W.2d 612, error dis¬ 
missed, judgment correct. 


Proceedings under anti-trust laws 
The statutory provision that fees 
collected by a county attorney in pro¬ 
ceedings under anti-trust laws shall 
be over and above fees allowed under 
general fee bill was not repealed by 
amendments to general fee bill, where 
those amendments deal only with fees 
of office coming within provisions of 
general fee bill and no reference is 
made to provision relating to fees in 
anti-trust proceedings, and hence a 
county attorney is not required to 
account for fees collected in such 
proceedings as fees of office under 
general fee bill. 

Tex.—Standard Oil Co. v. State, su¬ 
pra. 


Ind.—State v. Armstrong, 3 Blackf. 
42. 

18 C.J. p 1324 note 40. 

10. Or.—Colvig v. Klamath, 19 P. 86. 
16 Or. 244. 

II- Ky.—Williams v. Shelbourne, 44 
S.W. 110, 102 Ky. 579. 19 Ky.l*. 
1927—Fultz v. Crofton, 42 S.W. 841, 
19 Ky.Lu 1921. 

12. Ga.—Fleming v. Smith, 75 S.E. 
900, 11 Ga.App. 586. 

13. Tenn.—State v. Robinson, 8 
Yerg. 370. 

14. Tenn.—State v. Fields, Mart. & 
Y. 137. 

15. N.J.—State ▼. Reed, 8 N.J.Law 
178. 

16. Mo.—State v. Hannibal, etc., R. 
Co., 30 Mo.App. 494. 

18 C.J. p 1324 note 47. 


9. Ill.—Buckingham v. People, 26 Ill. 
App. 269. 
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Divorce suits . In some jurisdictions the prosecut¬ 
ing attorney has been allowed a fee for contesting 
a divorce suit on behalf of the state. 17 

§ 20. Commissions 

a. In general 

b. Forfeited bonds and recognizances 

c. Remission of fine or forfeiture 

a. In General 

In lieu of, or In addition to, other compensation, prose¬ 
cuting attorneys are entitled to commissions clearly au¬ 
thorized by law. 

Under some statutes prosecuting attorneys are al¬ 
lowed in lieu of, or in addition to, other compensa¬ 
tion, commissions on fines and forfeitures, 17 - 50 or 
on amounts collected or recovered by them on behalf 
of the state or county, 17 * 55 such as delinquent tax¬ 
es, 17 * 60 but such commissions must be clearly author¬ 
ized by law, 18 and will be denied if the case does 
not fall within the terms of the statute. 19 The suc¬ 
cessful defense of an injunction suit against a 
sheriff and county treasurer to restrain collection 
of taxes is not a collection for the state or county, 20 
nor is the defense of an injunction suit brought by 
a delinquent sheriff to stay an execution issued 
against him. 21 A statute, fixing the fees of prose¬ 
cuting attorneys at a specified percentage of fines 
and forfeitures recovered in their courts, gives them 
no interest in damages awarded on affirmance of a 
judgment in favor of the state for contempt. 22 

No commissions are due on a money judgment 
compromised by the acceptance of property; 23 nor 
on money paid upon a compromise made by the board 
of supervisors pending an action; 24 nor out of 
moneys which do not go to the benefit of the coun¬ 


ty. 25 Commissions are not allowable on fines or 
forfeitures paid in work for the county, 26 nor on 
money paid by convicts sentenced to labor to avoid 
labor." 27 

A percentage of amounts “recovered,” “collect¬ 
ed,” etc., in favor of the state applies only to cases 
of money demands, 28 but it is not essential that 
there be an action in debt; it is sufficient if the 
judgment is substantially a money recovery, such 
as a writ of mandamus compelling state officers to 
pay money into the county treasury. 29 

Collection by prosecuting attorney . A commis¬ 
sion on amounts collected applies only to moneys 
collected by the prosecuting attorney himself. He 
has no interest in fines imposed or moneys collect¬ 
ed without the aid of his services. 30 The money 
need not actually pass through his hands; it is suf¬ 
ficient if he is the efficient cause of its payment. 31 
It has been held that fines and forfeitures are “col¬ 
lected” by the prosecuting attorney not only when 
the prosecution resulting in the imposition of the 
fine or forfeiture was conducted by him, 32 but also 
when the law makes it his duty to collect fines and 
penalties imposed in suits not prosecuted by him. 33 

Rate of cotmnission . If the statute recognizes 
the right of prosecuting attorneys to commissions on 
moneys collected but does not fix the rate, and 
there is no other law fixing it, the courts have no 
authority to fix such rate. 34 

Limitations on amount . When the prosecuting at¬ 
torney is not to receive any commission in excess 
of a certain amount, including his salary, and after 
receiving that amount in one year, judgment is ren¬ 
dered for certain fines and forfeitures which, how¬ 
ever, are not paid until after the commencement of 


17. Mich.—O'Hara v. Berrien Cir. 
Judge, 15S NW. 831, 192 Mich. 459 
—Willcox v. Wayne Cir. Judge, 47 
N.W. 29, 83 Mich. 1. 

18 C.J. p 1324 note 49. 

17.50 Ky.—Perry County v. Combs, 
293 S.W.2d 571. 

17.55 Ky.—Perry County v. Combs, 
supra. 

17.60 Ky.—Perry County v. Combs, 
supra—Martin v. Taylor, 178 S.W. 
2d 952, 297 Ky. 72. 

18. Ga.—Stamper v. State, 11 Ga. 
643. 

Ind.—Ex parte Ford, 74 Ind. 415. 

La.—State v. Henderson, 45 So. 430, 
120 La. 535. 

18 C.J. p 1325 note 54. 

19. Ind.—Wood v. Madison County, 
25 N.E. 188, 125 Ind. 270, 

Ky.—Martin v. Taylor, 178 S.W.2d 
952, 297 Ky. 72—Commonwealth v. 


French, 114 S.W. 255, 130 Ky. 744, 
17 Ann.Cas. 601. 

18 C.J. p 1325 note 54. 

20. Kan.—Johnson County v. Ogg, 13 
Kan. 198. 

21. La.—Scarborough v. Stevens, 3 
Rob. 147. 

18 C.J. p 1325 note 56. 

22. Ky.—Commonwealth v. French, 
114 S.W. 255, 130 Ky. 744, 17 Ann. 
Cas. 601. 

23. Kan.—Donelson v. Howard 
County, 23 Kan. 70. 

24. Cal.—Herrington v. Santa Clara 
County, 44 C. 496. 

25. Ind.—Wood v. Madison County, 
25 N.E. 1S8, 125 Ind. 270, followed 
in Madison County v. Wood, 25 N. 
E. 190, 126 Ind. 168. 

26. Ky.—Power v. Fleming County, 
35 S.W. 541, 99 Ky. 200, 18 Ky.L. 
61. 

IS C.J. p 1325 note 61. 
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27. Tex.—Fears v. Ellis County, 49 
S.W. 139, 20 Tex.Civ.App. 159. 

28. La.—Fisk v. Jefferson Police Ju¬ 
ry, 26 La.Ann. 20. 

29. Cal.—Higby v. Calaveras Coun¬ 
ty, 18 C. 176. 

Mont.—Territory v. Cascade County, 
20 P. 809, 8 Mont. 396, 7 L.R.A. 
105. 

30. Ala.—State v. Stone, 72 Ala. 185. 

31. Cal.—Herrington v. Santa Clara 
County, 44 C. 496. 

Iowa.—Smith v. Linn County, 7 N. 
W. 510, 55 Iowa 232. 

32. Ill.—Galpin v. Chicago, 109 N.E. 
713, 26D Ill. 27. 

18 C.J. p 1326 note 65. 

33. Ill.—Galpin v. Chicago, supra. 

18 C.J. p 1326 note 68. 

34. Tex.—State v. Moore, 57 Tex. 
307. 
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the second year, he is entitled to his commissions 
thereon. 35 

Repeal. Statutes fixing salaries of prosecuting 
attorneys and providing that such salaries shall be 
their only compensation supersede and by necessary 
implication repeal earlier statutes allowing commis¬ 
sions. 36 

b. Forfeited Bonds and Recognizances 

Under some statutes prosecuting attorneys are allowed 
commissions on forfeited bonds and recognizances after 
forfeiture has been declared by judgment and the money 
collected thereon. 

Under some statutes prosecuting attorneys are 
allowed commissions on forfeited bonds and re¬ 
cognizances 37 Under such statutes, no commissions 
are allowable on sums recovered in actions on of¬ 
ficial bonds or undertakings, 38 and a commission on 
all “fines” collected has been held not to entitle the 
prosecuting attorney to a commission on a judgment 
in a suit on a forfeited bail bond. 39 The prosecut¬ 
ing attorney is not entitled to commissions on for¬ 
feited recognizances until forfeiture has been de¬ 
clared by judgment, 40 and the money collected there¬ 
on. 41 

If the statute allows a percentage on fines and for¬ 
feitures recovered in prosecutions before a justice 
of the peace, the prosecuting attorney cannot recover 
such commission for attending before a justice 
when, as an examining magistrate, he declares a bail 
bond forfeited, and turned the matter over to the cir¬ 
cuit court 42 Where accused is surrendered in open 
•court by his sureties in discharge of their liability, 
the prosecuting attorney is not entitled to a com¬ 
mission. 43 The prosecuting attorney is entitled to 


his commission on a forfeited recognizance where 
the statute authorizing such commission was enact¬ 
ed after the default occurred, but before judgment. 44 

c. Remission of Fine or Forfeiture 

Remission of a fine or forfeiture before Judgment de¬ 
prives the prosecuting attorney of his right to a commis¬ 
sion thereon , but the authorities disagree as to whether 
or not a remission after judgment will do so. 

The governor may remit a fine or forfeiture be¬ 
fore judgment, and thereby deprive the prosecuting 
attorney of his commission thereon, 45 Whether 
such power of remission can be exercised after 
judgment of forfeiture is a question upon which the 
authorities are not wholly in accord. In some juris¬ 
dictions it has been held that the judgment gives 
the prosecuting attorney no vested interest in the 
commission, which will preclude a subsequent remis¬ 
sion by the governor, 46 or by the judge, 47 while in 
other jurisdictions it has been held that the right 
to such commission accrues on rendition of judg¬ 
ment, and hence cannot be taken away by a subse¬ 
quent remission. 48 If the governor is prohibited 
from remitting the fees of public officers, the remis¬ 
sion of a fine operates only upon such part as goes 
ultimately to the state, but it does not deprive the 
prosecuting attorney of the percentage of the whole 
to which he is entitled. 49 The legislature may re¬ 
mit a fine or forfeiture prior to the collection there¬ 
of, although it deprives the prosecuting attorney of 
his commission. 50 

§ 21. Expenses 

Under some statutes a prosecuting attorney Is en¬ 
titled to reimbursement for expenses, but he wifi not be 


35. Ky.—Hager v. Franklin, 81 S.W. 
926, 119 Ky. 542, 26 Ky.L. 94, re¬ 
heard 84 S.W. 541, 119 Ky. 542, 27 
Ky.L. 189. 

36. Fla.—State ex rel. Worley v. Lee, 
168 So. 809, 124 Fla. 503. 

37. Ky.—Christian v. Byars, 14 S.W. 
491, 90 Ky. 536, 12 Ky.L. 460. 

Walker v. Williams, 6 Ky.Op. 230. 
Okl.—Pope v. Oklahoma County, 146 
P. 222, 45 Okl. 521. 

6 C.J. p 1078 note 52—18 C.J. p 1326 
note 71. 

"Pees” as including commissions 
The word “fees,” in Rev.St.1911 art 
3883, relating to limitation of com¬ 
pensation of district attorneys, in¬ 
cludes commissions on forfeited bail 
bonds. 

Tex.—Bexar County v. Linden, Civ. 
App., 205 S.W. 478, reversed on oth¬ 
er grounds 220 S.W. 761, 110 Tex. 
339. 

38. Ark.—Oats v. Smith, 109 S.W.2d 
955, 194 Ark. 812. 

18 C.J. p 1326 note 72. 


39. Iowa.—State v. Beebe, 54 X-W. 
479, 87 Iowa 636. 

40. Ga.—Stamper v. State, 11 Ga. 
643. 

18 C.J. p 1326 note 74. 

41. Ind.—Ex parte Ford, 74 Ind. 415. 
18 C.J. p 1326 note 75. 

Collection by prosecutor during term 
Under Rev.L.I910 § 1557, a 

county attorney is entitled to twen¬ 
ty-five per cent of all forfeited 
bonds and recognizances actually 
collected by him during his term, 
and where a judgment on & forfeit¬ 
ed bond Is recovered by him on be¬ 
half of the state he is only entitled 
to one fourth of amount thereof ac¬ 
tually collected by him, and not to 
twenty-five per cent of the judgment. 
Okl.—Board of Com’rs of Okfuskee 
County v. Hazlewood, 192 P. 217, 79 
OkL 185, 11 A.L.R. 709. 

42. Ky.—Christian v. Byars, 14 S.W. 
491, 90 Ky. 536, 12 Ky.L. 460. 

18 C.J. P 1326 note 76. 
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43. Ga.—Stamper v. State, 11 Ga. 
643. 

44. Ky.—Stone v. Riddell, 5 Bush 
349. 

Chaplin y. Hewlett, 4 Ky.Op. 540. 

45. Ky.—Commonwealth v. Morgan, 
14 B.Mon. 314. 

18 C.J. p 1326 note 79. 

46. Tex.—State v. Dyches, 28 Tex. 
535. 

Smith v. State, 9 S.W. 274, 26 
Tex.App. 49. 

18 C.J. p 1326 note 80. 

47. N.C.—State v. King, 57 S.E. 516, 
143 N.C. 677. 

18 C.J. p 1326 note 81. 

48. Ark.—Mclnturf v. State, 299 S. 
W. 388, 175 Ark. 388. 

18 C.J. p 1327 note 82. 

49. Ky.—Berry v. Sheehan, 9 S.W. 
286, 87 Ky. 434, 10 Ky.L. 426. 


50. Ga.—Lyon v. Morris, 15 Ga. 480. 
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entitled to an allowance for expenses unreasonable in t 
character or beyond the purview of the governing statute. | 

A prosecuting attorney is not entitled to reim- j 
bursement for expenses, unless the law so pro- | 
vides . 51 Generally, however, provision is made for | 
their allowance, and whether a particular expend:- ; 
ture comes within the meaning of the statute de- j 
pends upon the proper construction of the language 
employed . 52 Under statutes which in varying terms 
provide for payment of the expenses of public of¬ 
ficers, including district, county or prosecuting at¬ 
torneys, it has been held that such an attorney is 
entitled to an allowance or reimbursement from the 
appropriate public body, such as a county, for all 
disbursements reasonably incurred in connection 
with the particular case or piece of business handled 
by him . 53 


Where statutes relating to prosecuting attorneys 
in certain classes of counties make provisions for 
specified expenses, and statutes relating to prose¬ 
cuting attorneys in other classes of counties make no 
such provisions, the plain implication is that the lat¬ 
ter classes of counties have been invested with the 
discretionary quasi-legislative function and duty of 
determining the necessity and amount of expendi¬ 
tures not otherwise expressly provided for by stat¬ 
ute . 53,5 

Where within the scope of the applicable statute 
and reasonable in character the attorney may be en¬ 
titled to allowance or reimbursement for expenses 
incurred in connection with employment of clerks , 54 
detectives , 55 or stenographers , 56 and for expenses 
incurred in connection with office facilities , 57 post¬ 
age and stationery , 58 telephone calls , 56 and traveling 


51- Wyo.—Corpus Juris quoted In 
Ward v. Board of Com’rs of John¬ 
son County, 256 P. 1039, 1040, 36 
Wyo. 460. 

18 C.J. p 1327 note 86. 

Power of prosecuting attorney to 
charge county for expenses see 
supra § 12(7). 

52. Cal.—Darrah v. San Joaquin 
County, 283 P. 962, 103 C.A. 76. 
Wyo.—Corpus Juris quoted in Ward 
v. Board of Com'rs of Johnson 
County, 256 P. 1039, 1040, 36 Wyo. 
460. 

18 C.J. p 1327 note 87. 

Validity of statute 

Statutes providing for payment of 
expenses to county attorney in op¬ 
posing claims against estate of in¬ 
testate leaving no heirs is not un¬ 
constitutional. 

San.—Hauser v. Doyle’s Estate, 56 
P.2d 1217, 143 Kan. 719, rehearing 
denied 59 P.2d 674, 144 Kan. 3L 
Repeal 

Statute permitting allowance of 
district attorney’s expenses is not 
repealed by statute creating office of 
state comptroller. 

N.M.—State v. Bomero, 253 P. 20, 32 
N.M. 178. 

Exceeding appropriation 

Under Greater New York Charter, 
district attorney cannot exceed his 
appropriation or sum of any contin¬ 
gency appropriation or unexpended 
balance that is added to his appro¬ 
priation, and cannot exceed outlay of 
any sum additionally appropriated by 
board of estimate and apportionment 
beyond sum fixed in annual budget, 
and must submit proposed annual 
budget. 

N.Y.—People v. Fuller, 282 N.Y.S. 28, 
156 Misc. 404. 

58- N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

B3J5 Mo.—Miller v. Webster County, 
228 S.W.2d 706. 


Stenographic services 

(1) In absence of legislation pro¬ 
viding a salary or allowance for a 
stenographer or for stenographic 
services for prosecuting attorney of 
county, the county court under the 
county budget law has power to make 
whatever allowance for stenographic 
service as it, in its discretion, may 
deem necessary with respect to effi¬ 
ciency of the prosecuting attorney's 
office, and to the receipts estimated 
to be available for that and other 
estimated expenditures. 

Mo.—Miller v. Webster County, su¬ 
pra—Bradford v. Phelps County, 
210 S.W.2d 996, 357 Mo. 830. 

(2) Statutory provisions establish¬ 
ing salaries for stenographic serv¬ 
ices to prosecuting attorneys in larg¬ 
er counties, in view of constitutional 
grant to county courts of jurisdic¬ 
tion to transact all county business 
and such other business as may be 
prescribed by law, relieve county 
courts in specified communities from 
determining necessity for steno¬ 
graphic services and, by way of 
negative pregnant, recognize right of 
county courts to provide stenograph¬ 
ic services to prosecuting attorneys 
in other counties when and if in¬ 
dispensable to transaction of busi¬ 
ness of the county. 

Mo.—Rinehart v. Howell County, 153 
S.W.2d 381, 348 Mo. 421. 

54. N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

Salary of clerk employed entirely 
on county work, with supervisors* 
approval. 

N.Y.—Thompson v. Hofstatter, supra. 

55. Cal.—Darrah v. San Joaquin 
County, 283 P. 962, 103 C.A. 76. 

Ohio.—State ex rel. Mettler v. Strat¬ 
ton, 38 N.E.2d 393, 139 Ohio St. 86. 

56. Colo.—Board of Com’rs of Chaf¬ 
fee County v. Walker, 181 P. 195, 
66 Colo. 312. 


Indispensable character of services 
Li.1907, c. 172 §§ 1 and 2, giving 
district attorney the right to collect 
from each county in his district the 
expenses necessarily incurred in the 
discharge of his duties, entitled dis¬ 
trict attorney to reimbursement for 
expense of employing a stenographer, 
the services of a stenographer being 
indispensable to the discharge of his- 
duties. 

Colo.—Board of Com'rs of Chaffee 
County v. Walker, supra. 

Employment by solicitor on resigna¬ 
tion of county attorney 
Where county solicitor resigned, 
leaving vacancy, the circuit solicitor 
had, by Solicitors’ Bill § 10, power 
to employ a clerk and stenographs^ 
and to incur expenses necessary 
properly to administer justice, and 
out of the fees collected, such ex¬ 
penses shall be paid, but the residue 
must be paid to the state under 
Code 1907 § 7792. 

Ala.—State v. Waldrop, 79 So. 483,. 
202 Ala. 91. 

57. Colo.—Board of Com'rs of Chaf¬ 
fee County v. Walker, 181 P. 195,. 
66 Colo. 312. 

Proportionate share 

The county’s proportionate charge 
of maintaining office by district at? 
torney under L.1907 c 172 §§ 1 and 
2, providing that a county shall 
bear a share of district attorney’s 
expenses in proportion to fees earn-? 
ed in such county, should be based 
upon fees earned by both district 
attorney and deputy. 

Colo.—Board of Com'rs of Chaffee 
County v. Walker, supra. 

58. N.Y.—Thompson v. Hofstatter* 
191 N.E. 772, 265 N.Y. 54. 

59. N.Y.—Thompson v. Hofstatter* 
supra. 
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expenses . 60 If the prosecuting attorney is required 
to go outside the county to attend to litigation on its 
behalf, he is entitled to recover reasonable expenses 
incurred by him . 61 

The prosecuting attorney will not, however, be 
entitled to an allowance for expenses unreasonable 
in character or beyond the purview of the govern¬ 
ing statute, 62 and may be denied reimbursement for 
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items such as the cost of entertaining visiting at¬ 
torneys, 63 or for law books, 64 office rent, 65 travel¬ 
ing expenses, 65 - 5 or clerks and stenographers. 66 

Expenses incurred by predecessor . An incumbent 
may recover for proper expenses paid by him, al¬ 
though incurred by his predecessor. 67 

Allowance subject to return of unexpended 
amounts. Under a statute allowing the prosecuting 


60. N.Y.—Thompson v. Hofstatter, 
supra. 

18 C.J. p 1327 note 87 [dj. 

Carfare to and from Albany was 
a proper item of expense for a coun¬ 
ty attorney for which he could se¬ 
cure reimbursement. 

N.Y.—Thompson v. Hofstatter, 191 
N.E. 772, 265 N.Y. 54. 

61. Ky.—Rogers v. Slayton, 113 S. 
W. 509, 130 Ky. 423—Terrell v. 
Trimble County, 108 S.W. 848, 128 
Ky. 519. 33 Ky.L. 364. 

18 C.J. p 1327 note 88. 

Expenses within circuit as “neces¬ 
sary and regular” 

Expenses of state attorney incur¬ 
red in transacting official business 
within his circuit but outside coun¬ 
ty of his residence, are “necessary 
and regular expense,” within statute 
allotting specified amount for “nec¬ 
essary and regular expense’* of judi¬ 
cial department, in view of general 
legislative policy. 

Fla.—State ex rel. Parker v. Lee, 151 
So. 491, 113 Fla. 40. 

62. Miss.—Gully v. Bridges, 156 So. 
fill, 170 Miss. 891. 

Tex.—Crosthwait v. State, 138 S.W. 

2d 1060, 135 Tex. 119. 

Utah.—Murdock v. Mabey, 203 P. 

651, 59 Utah 346. 

Dray age charges 

The district attorney of Dallas 
count3 T is not a “peace officer" with¬ 
in statutes making it the duty of 
peace officers to seize gambling 
equipment, and the commissioners* 
court of Dallas county had no au¬ 
thority to allow as a ‘‘necessary ex¬ 
pense’* of the office of district at¬ 
torney drayage charge for hauling 
marble boards seized by district at¬ 
torney from places where they were 
being used in violation of law to 
the courthouse, and the court’s ac¬ 
tion in allowing the charge was 
void. 

Tex.—Crosthwait v. State, Com.App., 
138 S.W.2d 1060, 135 Tex. 119. 

63. N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

64. N.Y.—Thompson v. Hofstatter, 
supra. 

65. N.Y.—Thompson v. Hofstatter, 
supra. 

Beyond purview of purchase or lease 
statute 

Statute authorizing county super¬ 
visors to purchase or lease neces¬ 


sary realty for county buildings for 
county attorney was held not to 
justify payment of any portion of 
latter’s office rent by county. 

N.Y.—Thompson v. Hofstatter, su¬ 
pra. 

Permissive statute 
Act providing that commissioners 
“may” furnish office for county at¬ 
torney is permissive only and does 
not entitle county attorney to reim¬ 
bursement for amounts paid by him 
for office rent. 

Wyo.—Ward v. Board of Cona'rs of 
Johnson County, 256 P, 1039, 36 
Wyo. 460. 

65.5 N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

Mileage 

(1) Automobile mileage at fifteen 

cents per mile was disallowed as not 
a reasonable expense of county at-1 
torney. ! 

N.Y.—Thompson v. Hofstatter, supra. ] 

(2) With respect to liability of j 
newspaper publisher to county attor¬ 
ney in libel action for publishing ar¬ 
ticles stating that allowance of mile¬ 
age to county attorney was illegal, 
mileage charged by county attor¬ 
ney and paid by county commission¬ 
ers was held not allowable. 

Kan.—Steenson v. Wallace, 62 P.2d 
907, 144 Kan. 730. 

Back of statutory authorization. 

(1) Even though a district attor¬ 
ney, whose district embraces five 
counties so that his traveling ex¬ 
penses are necessarily heavy, may 
have a just claim against the state 
for the payment of such expenses, 
the courts can grant him no relief, 
where it is plain that the statute 
does not authorize the payment of 
such expenses, and Comp.L.1917 § 
5772, making district attorneys state 
officers, fixing their salaries and giv¬ 
ing them the same mileage as dis¬ 
trict judges, which they shall take 
in lieu of all other compensation, 
does not authorize the payment of 
the expenses of such attorneys nec¬ 
essarily incurred while traveling in 
the performance of their official du¬ 
ties, and the provision of the vari¬ 
ous appropriation acts for the ac¬ 
tual and necessary traveling ex- 
penses of district attorneys does not ’ 
repeal this act but was manifestly 
intended to provide for the pay¬ 
ment of such mileage. 
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Utah.—Murdock v. Mabey, 203 P. 651, 
59 Utah 346. 

(2) The provisions of L.1923 c 62, 
amending Comp.L. 1917 8 5075, are 
not applicable to, nor controlling of. 
mileage and other expenses incurred 
by district attorneys who were in 
office at time of its enactment. 

Utah.—Higgins v. Glenn, 237 P. 

513, 65 Utah 405. 

(3) Traveling expenses of county 
attorney to and from places where 
the state tax commission was not 
authorized to meet could not have 
been incurred in connection with his 
duty to appear before such commis¬ 
sion and were therefore not a prop¬ 
er item. 

Mass.—Gully v. Bridges, 156 So. 511, 
170 Miss. 891. 

66b N.Y.—Thompson v. Hofstatter, 
191 N.E. 772, 265 N.Y. 54. 

18 C.J. p 1327 note 87 [b]. 

Back of statutory authority 

Office assistant or stenographer 
cannot be paid out of public funds 
merely because necessary to county 
attorney, without statutory authori¬ 
ty; and excess fees cannot be ap¬ 
plied by county attorney in payment 
of stenographer or office assistant as 
necessary expenses for his office, 
where the statutory phrase “actual 
and necessary expenses” is followed 
by the words “such as stationery, 
stamps, telephone, travelling and oth¬ 
er necessary expenses,” thus indi¬ 
cating that the "necessary expens¬ 
es” allowed must belong to the 
grade specified, since the office as¬ 
sistant or stenographer expense is 
not of such grade or character. 

Tex.—Casey v. State, Civ.App. f 289 
S.W. 428. 

Discretion of county court held not 
abused 

(1) In refusing to make allowance 
for stenographic hire for the prose¬ 
cuting attorney. 

Mo.—Miller v. Webster County, 228 
S.W.2d 706. 

(2) In reversing and changing es¬ 
timate of prosecuting attorney for 
stenographic service for year from 
seventy five dollars to fifty dollars. 
Mo.—Bradford v. Phelps County, 216 

S.W.2d 996, 357 Mo. 839. 

67. N.Y.—People v. New York, 92 
N.Y. 473. 
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attorney a stated amount for expenses subject to 
return of unexpended amounts, the officer receives 
the allowance as a trustee, 67 - 5 and the amount so 
received cannot be commingled by the officer with 
his own personal and private funds. 67 - 10 

§ 22. Additional Allowance and Extra Com¬ 
pensation 

a. In general 

b. Fees in addition to salary 

c. Contracts for services not within of- 

cial duties 

a. In General 

A prosecuting attorney is not entitled to any extra 
aiiowance beyond the compensation provided by law for 
services within the scope of his official duties. 

A prosecuting attorney is not entitled to any ex¬ 


tra allowance beyond the compensation provided by 
law, for services within the scope of his official 
duties; and an allowance of, or a contract to pay, 
an additional compensation for such services is in¬ 
valid. 68 This rule obtains notwithstanding the 
compensation provided by law may be inadequate, 60 
and the officer’s duties increased. 70 

When it is the duty of the prosecuting attorney 
to attend to any suit to which the county is a party, 
whether within or without the county, he is not en¬ 
titled to extra compensation for services performed 
in such suit in another county, 71 nor is he entitled 
to additional compensation for consultation and ad¬ 
vice within his district concerning the removal of 
cases to another county. 72 If the salary or fees of 
the office are payable out of the county treasury, a 
statute taxing an attorney’s fee against defendant 
in certain cases does not give the prosecuting attor- 


67.5 Ohio.—State v. Kearns, 138 N, 
E.2d 650, 165 Ohio St. 573. 
Debtor-creditor relationship held not 
to exist 

Fact that prosecuting attorney 
must account and pay over any un¬ 
expended portion of fund does not 
create such a debtor-creditor rela¬ 
tionship as will authorize him to 
commingle the funds with his own 
funds subject only to a proper ac¬ 
counting. 

Ohio.—State v. Kearns, 143 N.E.2d 
855, 102 Ohio App. 381, affirmed 
138 N.E.2d 650, 165 Ohio St. 573. 

67.10 Ohio.—State v. Kearns, supra. 

68. N.M.—Hanagan v. Board of 
County Com’rs of Lea County, 325 
P.2d 282. 

N.Y.—Thompson v. Hofstatter, 191 
N.E. 772, 265 N.Y. 54. 

Ohio.—State v. Cook, ISO N.E. 554, 
41 Ohio App. 149, affirmed 180 
N.E. 896, 125 Ohio St. 206, cer¬ 
tiorari denied State of Ohio ex rel. 
Millikan v. Cook, 53 S.Ct. 80, 287 
U.S. 626, 77 L.Ed. 543. 

Pa.—Slattery v. Hendershot, 110 A. 
147, 267 Pa. 402. 

Wyo.—State v. Bemweiser, 271 P. 

13, 39 Wyo. 314. 

18 C.J. p 1327 note 91. 

Civil or criminal cases 
Under Acts 1912 No. 125, the dis¬ 
trict attorney cannot collect addi¬ 
tional compensation from a parish 
for services rendered save in crim¬ 
inal cases; hence an agreement to 
pay additional compensation for 
services other than in criminal cases 
is invalid. 

La.—State ex rel. Guion v. Chauvin, 
85 So. 645, 147 La. 703. 

Buies governing private contracts in¬ 
applicable 

A contract between a district at¬ 
torney and a police jury for addi¬ 


tional compensation is not governed 
by the rules of law relative to pri¬ 
vate contracts, and w T here no com¬ 
pensation is provided by law a con¬ 
tract for additional compensation is 
invalid. 

La.—State ex rel. Guion v. Chauvin, 
supra. 

Illegality of resolutions for addi¬ 
tional compensation 
Payments to county attorney of 
compensation in addition to his sal¬ 
ary for collecting delinquent taxes 
by supplementary proceedings, col¬ 
lecting money due county, purchas¬ 
ing property for roads, and handling 
condemnation proceedings and ordi¬ 
nary litigation, were held illegal; 
i and county board of supervisors, fix¬ 
ing county attorney’s salary for 
legal services without defining them 
by local law, had no power to pass 
resolutions providing for payment of 
additional compensation to him for 
future services. 

N.Y.—Thompson v. Hofstatter, 191 
N.E. 772, 265 N.Y. 54. 

Change of compensation during term 
of office 

(1) General rules forbidding 
change of the compensation of a 
public officer during his term of 
office, which are considered in Of¬ 
ficers, § 95, apply to prosecuting at¬ 
torneys. 

Ky.—Harlan County ex rel. Middle- 
ton v. Brock, 92 S.W.2d 757, 263 
Ky. 530. 

(2) Statute providing that certain 
fiscal courts might allow common¬ 
wealth’s attorney additional compen¬ 
sation did not authorize court to 
make allowance supplementing com¬ 
monwealth’s attorney's salary after 
expiration of his term, since such 
allowance was violative of consti¬ 
tutional provision prohibiting change j 
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1 of salaries of public officers during 
their terms. 

Ky.—Harlan County ex rel. Middle- 
ton v. Brock, supra. 

(3) Any attempt by L.1923 c 62, 
amending Comp.L.1917 § 5075, to in¬ 
crease or decrease expenses to be 
allowed district attorneys, whose of¬ 
fice was created by Comp.L.1917 § 
5772, would of necessity result in 
affecting their salaries or compensa¬ 
tion, and, in so far as that it affects 
an incumbent at time of its enact¬ 
ment, it wx>uld be violative of Const, 
art 7 § 20, as terms “salary” and 
“compensation” are used synony¬ 
mously and interchangeably. 

Utah.—Higgins v. Glenn, 237 P. 513, 
515, 65 Utah 406. 

69. Tenn.—McHenderson v. Ander¬ 
son County, 59 S.W. 1016, 105 

Tenn. 591. 

18 C.J. p 1328 note 92. 

Tea dollars per year 
Where salary of county attorney 
for Grand County which formerly 
had been one thousand dollars per 
year was reduced by the board of 
county commissioners to ten dollars 
per year, one elected to the office was 
not entitled to compensation at the 
rate paid his predecessor on the 
ground that ten dollars a year was 
tantamount to a prohibited destruc¬ 
tion of the office in absence of proof 
that the action of the board was 
arbitrary. 

Utah.—Murphy v. Grand County, 268 
P.2d 677, 1 Utah 2d 412. 

70. Nev.—State v. Shearer, 42 P. 
582, 23 Nev. 76. 

18 C.J. p 1328 note 93. 

71. Minn.—Hennepin County v. 
Robinson, 16 Minn. 381. 

72. Kan.—Huffman v. Greenwood 
County, 25 Kan. 64. 
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ney extra compensation but is intended to reimburse 
the county. 73 

Under constitutional provisions for a stated an¬ 
nual salary to a district attorney plus “fees, com¬ 
missions and perquisites” provided by law, the legis¬ 
lature may not, in addition to the stated salary, pro¬ 
vide compensation for the attorney’s performance 
of his duties generally based solely on the passage 
of time without specific regard to particular serv¬ 
ice. 74 

A constitutional provision empowering the legisla¬ 
ture to authorize any county to supplement the sal¬ 
ary of the prosecuting attorney out of county funds 
requires the concurrence of both the legislature and 
the county fiscal authorities in any salary supple¬ 
ment, 74 * 5 and a statute commanding the county 
authorities to make such supplement is ineffectual 
as a command, but valid as conferring authority on 
the county to adopt an ordinance supplementing the 
salary. 74 * 10 

On change of venue the attorney for the county 
to which the prosecution is removed is not entitled 
to extra compensation for assisting the attorney for 
the county in which the indictment was found, 
where it is his duty to render such assistance. 75 On 
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the other hand, the prosecuting attorney of the 
county where the action originates is not entitled 
to compensation in addition to his statutory com¬ 
pensation as prosecuting attorney where it is his 
duty to prosecute the case in the county in which 
the case is tried. 75 - 5 

Hearing . If a county attorney may be entitled 
to an additional fee under a statute, it should not 
be allowed without first giving the county an op¬ 
portunity to be heard on the matter. 75 

b. Fees in Addition to Salary 

Statutes fixing a salary in full payment for all serv¬ 
ices abolish fees pertaining to the office and are valid, but 
unless it is clear that the salary is in lieu of other com¬ 
pensation the fees provided for prosecuting certain cases 
may still be allowed. 

A constitution or statute fixing a salary in full 
payment for all services abolishes all fees pertain¬ 
ing to the office, 77 and the courts have upheld the 
validity of statutes of this character; 78 but unless 
it is clear that the salary is in lieu of other compen¬ 
sation the fees provided for prosecuting certain 
cases may still be allowed. 79 It has been held under 
some statutes that the district attorney of a county 
need not turn over to the county fees for discharg¬ 
ing duties to the state, 80 and that he is obligated 


73. Mass.—Commonwealth v. Rog¬ 
ers, 9 Gray 278. 

Wash.—Spokane County v. Allen, 37 
P. 428, 9 Wash. 229, 43 Am.S.R. 
830. 

74. Tex.—Witherspoon v. Sheppard, 
67 S.W.2d 1037, 123 Tex. 93. 

Compensation in lien of fees, com¬ 
missions and perquisites 
Statute granting to district attor¬ 
neys in judicial districts composed 
of two or more counties ten dollars 
per diem for performing duties, in 
lieu of “fees, commissions and 
perquisites," but in addition to five 
hundred dollars constitutional sal¬ 
ary was held unconstitutional. 

Tex.—Witherspoon v. Sheppard, su¬ 
pra. 

74.5 Ga.—Houlihan v. Ryan, 55 S.B. 
2d 243, 205 Ga. 734. 

74.10 Ga.—Houlihan v. Ryan, su¬ 
pra. 

75. N.Y.—People v. Neff, 105 N.Y.S. 
559, 121 App.Div. 44, affirmed 84 N. 
E. 63, 191 N.Y. 286. 

75.5 Ind.—State ex rel. Neeriemer 
v. Daviess Circuit Court of Davi¬ 
ess County, 142 N.E.2d 626, 236 
Ind. 624. 

78. Tenn.—McDonald v. Scott Coun¬ 
ty, 87 S.W.2d 1019, 169 Tenn. 374. 

77. Wyo.—State v. Bernweiser, 271 
P. 13, 39 Wyo. 314. 

18 C.J. p 1328 note 90. 


Abatement of liquor nuisance has 
been held to be within the regular 
duties of the prosecuting attorney 
so that his services in securing such 
abatement are compensated by his 
regular salary and no additional fee 
may be recovered therefor. 

Wyo.—State v. Bernweiser, supra. 
Peas for services to boards 

As Acts 1912 No. 125 forbids dis¬ 
trict attorney from collecting fees 
for services rendered to levee 
boards, hospital and asylum boards, 
educational boards, etc., and spe¬ 
cifically declares that no police jury 
shall retain any special attorney, 
and that it shall be malfeasance for 
a district attorney to refuse to per¬ 
form the duties prescribed, a district 
attorney whose compensation was 
limited by Const.1898 art 189, de¬ 
claring that no officer whose salary 
is fixed by the constitution shall be 
allowed any fees or perquisites ex¬ 
cept where otherwise provided in 
the constitution, cannot validly con¬ 
tract with the police jury for addi¬ 
tional compensation for services 
rendered to the enumerated boards. 
Da—State ex rel. Guion v. Chauvin, 
85 So. 645, 147 La. 763. 

78. Miss.—State v. Board of Sup’rs 
of Grenada County, 165 So. 541, 
141 Miss. 701. 

Tenn.—Williams v. Mabry, 141 S.W. 
2d 481, 176 Tenn. 343—Davidson 
County v. Kirkpatrick, 266 S.W. 
107, 150 Tenn. 546. 
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Particular objections overruled 
L.1918 p 369, fixing salary of so¬ 
licitor general of Cordele circuit, 
and entitled “An act to abolish the 
fee system now existing in the su¬ 
perior court of the Cordele judicial 
circuit," etc., does not violate Const, 
art 6 5 13 par 1, fixing the salary 
of the solicitor general and certain 
other officers; nor does it violate 
Const, art 7 § 6 par 2, as to the 
taxing powers of counties, nor 
Const, art 6 5 13 par 2, providing 
how different salaries for solicitor 
general and others named may be 
prescribed, nor provisions of the 
state and federal constitutions 
against retroactive laws, or im¬ 
pairment of contracts concerning due 
process. 

Ga.—Wall v, Morris, 101 S.E. 6S3. 
149 Ga. 632. 

Salary as within term “expenses of 
courts* 

The salary of the solicitor general 
prescribed in lieu of fees by L.1918 
p 369, is & part of the “expenses of 
courts" within the meaning of 
Const, art 7 § 6 par 2. 

Ga.—Wall v. Morris, supra. 

79. CaL—Pillsbury v. Brown, 45 C. 
46. 

18 C.J. p 1328 note 1. 

80. Tex.—Harris County v. Crook- 
er, Civ-App., 224 S.W. 792, af¬ 
firmed 248 S.W. 652, 112 Tex. 450. 
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to turn over to the county only that portion of fees 
earned by him which he is expressly directed to 
pay over and may retain all others . 81 

When the statute expressly provides that the pros¬ 
ecuting attorney, in addition to his salar}% shall re¬ 
ceive such fees as are allowed by law, he is entitled 
to additional fees only where they are expressly al¬ 
lowed by statute ; 82 but a statute fixing a salary 
which is to be in full for all services has been con¬ 
strued to cover only services for which the county 
would be liable, and not to require the prosecuting 
attorney to turn into the general fund the fees which 
are to be paid by defendant in case of conviction . 53 

c. Contracts for Services Not within Official 
Duties 

A prosecuting attorney may make a valid contract for 
services not within the scope of his official duties and for 
extra compensation therefor. 
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Although the prosecuting attorney is not enti¬ 
tled to anything for services not within the scope 
of his official duties, yet he may make a valid con¬ 
tract with the county for such services and for extra 
compensation therefor . 84 Thus he may contract, 
for additional compensation, to perform extraof¬ 
ficial sendees in another county 85 or state , 86 or in 
the federal court , 87 or beyond his term of office ; 88 
and he may be entitled to compensation for services 
rendered to a school district which are not within 
the duties imposed upon him by law . 86 In the ab¬ 
sence of express contract, since such employment 
in good faith is legal, the law will imply a contract 
for extra compensation , 90 but a contract for extra- 
official services and extra compensation is void un¬ 
der a constitutional or other provision that no coun¬ 
ty officer shall in any manner be pecuniarily interest¬ 
ed in or receive the benefit of any contract execut¬ 
ed by the county . 91 


81. Tex.—Harris County v. Crook- 
er, supra. 

62. Mo.—Hill v. Butler County, 94 
S.W. 518, 195 Mo. 511. 

83. Kan.—Nolan v. Ellis County, 68 
P. 1068, 65 Kan. 57. 

84. Tex.—Lattimore v. Tarrant 
County, 124 S.W. 205, 57 Tex.Civ. 
App. 610. 

18 C.J. p 1328 note 5. 

Services connected with, issuance of 
county scrip 

(1) County solicitor was held en¬ 
titled to additional compensation for 
services in obtaining* legislation em¬ 
powering county to issue scrip and 
refund its bonded indebtedness, su¬ 
pervising organization of scrip sys¬ 
tem, attending conferences with 
bondholders’ committees and their 
counsel, and conferring with legisla¬ 
tors and state's fiscal officers, such 
services being extraofficial. 

N.J.—Smathers v. Board of Chosen 
Freeholders of Atlantic County, 
174 A. 336, 113 N.J. Law 281. 

(2) County board’s payment of ad¬ 
ditional compensation to county so¬ 
licitor for extraordinary services in 
consummating plan for issuance of 
scrip by county and refunding of 
its bonded indebtedness was held 
valid, even if such services apper¬ 
tained to his office, board having 
power to fix his compensation. 

N.J.—Smathers v. Board of Chosen 

Freeholders of Atlantic County, 
supra. 

Ratification of finance committee’s 
action 

County board’s ratification of its 
finance committee’s retention of 
county solicitor to render extraoffi¬ 
cial services for additional compen¬ 
sation validated committee’s act and 


imposed on board obligation to pay 
for such services. 

N.J.—Smathers v. Board of Chosen 
Freeholders of Atlantic County, 
supra. 

Xiack of prior specific appropriation 
Disbursements by county to solici¬ 
tor thereof as additional compensa¬ 
tion for extraofficial emergency serv¬ 
ices in consummating plan for scrip 
system and refunding of county’s 
bonded indebtedness are lawful, 
though there was no prior specific 
appropriation therefor. 

N.J.—Smathers v. Board of Chosen 
Freeholders of Atlantic County, 
supra. 

Ex officio allowance 

Under L.1897 (1st Sp.Sess.) c 5 
§ 15, Rev.St.1911 art 3893, as amended 
by L.1913 c 121, Vernon’s Sayles Civ. 
St.Annot.1914 art 3893, the commis¬ 
sioners’ court of a county of about 
four thousand inhabitants is war¬ 
ranted in providing for ex officio al¬ 
lowance to the county attorney of 
seven hundred and twenty dollars 
per annum; and, while Const, art 
5 § 21 provides that the county at¬ 
torney shall receive as compensation 
only such fees, commissions, and 
perquisites as may be prescribed by 
law, the county commissioners may 
grant the county attorney ex officio 
allowances, for the word “fees," as 
used in the constitution, is not to 
be given a narrower meaning than 
its ordinary legal significance. 

Tex.—Veltmann v. Slator, 217 S.W. 
378, 110 Tex. 198, answers con¬ 
formed to, Civ.App., 219 SW. 530. 

85. Iowa.—Bevington v. Woodbury 
County, 78 N.W. 222, 107 Iowa 
424. 

Kan.—Corpus Juris Secundum cited 
in Board of Com’rs of Edwards 


County v. Simmons, 151 P.2d 960, 
970, 159 Kan. 41. 

18 C.J. p 1329 note 6. 

86. Ky.—Slayton v. Rogers, 107 S. 

W. 696, 128 Ky. 106, 32 Ky.L. 

897. 

87. Kan.—Nichols v. Shawnee 
County, 91 P. 79, 76 Kan. 266. 

18 C.J. p 1329 note 8. 

88. Cal.—Jones v. Morgan, 7 P. 734, 
67 C. 308. 

18 C.J. p 1329 note 9. 

89. Wash.—Bates v. Pierce Coun¬ 
ty School Dist. No. 10, 88 P. 944, 
45 Wash. 498. 

18 C.J. p 1329 note 10. 

90. Kan.—Huffman v. Greenwood 
County, 23 Kan. 281. 

Wash.—Bates v. Pierce County 
School Dist. No. 10, 88 P. 944, 45 
Wash. 498. 

91. Neb.—Wilson v. Otoe County, 98 
N.W. 1050, 71 Neb. 435, overruling 
Shepard v. Easterling, 86 N.W. 
941, 61 Neb. 882. 

Statutory restrictions 

Under Civ.Code 1913 par 2437, pro¬ 
hibiting payment from the county 
treasury of demands arising from 
contracts in which any county of¬ 
ficer was personally interested while 
in office, except for official compen¬ 
sation, a former county attorney 
cannot recover fees in addition to 
his salary for services rendered the 
county in prosecuting a boundary 
line suit, the salaries of public of¬ 
ficers, under par 3244 being their ex¬ 
clusive remuneration for all services. 
Ariz.—Yuma County v. Fidelity Title 
Guaranty Co., 206 P. 587, 24 Ariz. 
33. 
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§ 23. Deductions 

Deductions may not be made from the compensation 
of a prosecuting attorney unless authorized by law. 

The legislature, having entire control of the com¬ 
pensation of district and prosecuting attorneys, may 
direct deduction therefrom for the payment of at¬ 
torneys pro tempore , 92 whether the failure of the 
prosecuting attorney to perform his official du¬ 
ties arises from illness or other cause ; 93 but the 
court cannot make any deduction for any purposes, 
unless expressly permitted to do so by law . 94 

Amount wrongfully paid. All sums received by a 
prosecuting attorney through subrogation against 
the state to claims of a lawyer employed and paid by 
such attorney to perform the duties of his office dur¬ 
ing his absence in the army must be credited against 
the amount wrongfully paid by the state to the 
prosecuting attorney during that time , 94 - 5 and none 
of the emoluments of his office earned by him after 
his resumption of duties may be paid to him until 
the state is reimbursed for the difference between 
the amount wrongfully paid him and the amount for 
which he is entitled to credit . 94 - 10 

§ 24. Liability of State, County, City, and 
Private Citizens 

The liability of the state, county, or city to pay the 
salary or other compensation of prosecuting attorneys 
ordinarily depends on the constitution and statutes of 
the state. 

The liability of the state, county, or city to pay 
the salary or other compensation of prosecuting 
attorneys ordinarily depends on the constitution and 


' statutes of the state. In some states the fees are 
made payable out of the state treasury , 95 or out of 
a specified fund therein , 96 but more often they are 
made a charge on the county in which the case 
arose . 97 A statute requiring the county attorney’s 
per diem to be paid by the state is void, where the 
constitution directs that county officers receiving 
stated salaries shall be paid by the county, a per diem 
being a stated salary . 98 Where a statute imposes 
new duties on solicitors in certain judicial circuits 
and provides for additional pay for the performance 
of such duties, but contains no specific provision 
relative to division of the payment, each county in 
circuits containing more than one county should 
pay its pro rata share of the additional compensation 
from its general fund . 98 * 5 

On a change of venue the county in which the 
indictment was found is liable for the prosecuting 
attorney’s fees, notwithstanding he is an officer of 
the county to which the cause was removed . 99 

Liability of city. The authority of the legisla¬ 
ture to establish a police court and place the burden 
of its support on the city has been held not to au¬ 
thorize the imposition on the city of an obligation to 
pay the salary of the prosecuting attorney, in view 
of constitutional restrictions . 1 

Liability of private citizens. A mere request by 
private citizens that proceedings be instituted 
against accused does not raise an implied contract 
to pay therefor, the attorney being charged by law 
with the duty of such prosecution , 2 and for the 
same reason even an express promise to pay for 
such services raises no liability . 3 


92. Ark.—White v. Berry, 28 Ark. 
198. 

Iowa.—State v. Miller, 109 N.W. 
1087, 132 Iowa 587. 

Ky.—Miller v. Robertson, 208 S.W. 
2d 977, 306 Ky. 653. 

N.J.—Winne v. Bergen County, 121 
A.2d 733, 21 N.J. 811. 

93. Miss.—Cole v. Humphries, 23 
So. 8 08, 78 Miss. 163. 

18 C.J. p 1324 note 51. 

94. N.D.—State v. Lauder, 90 N.W. 
564, 11 N.D. 136. 

18 C.J. p 1324 note 52. 

94.5 Ky.—Whitworth v. Miller, 193 
S.W.2d 470, 302 Ky. 24. 

94.10 Ky.—Whitworth v. Miller, 

supra. 

95. Ky.—Spaulding v. Hill, 72 S. 
W. 307, 115 Ky. 1, 24 Ky.L. 1802. 

18 C.J. p 1329 note 14. 

96. Ala.—Trapp v. State, 24 So. 
1001, 120 Ala. 397—Trapp v. State, 
23 So. 829, 117 Ala. 227. 

18 C.J. p 1329 note 15. 


Bight to unconditional payment 
Prosecuting attorneys, who ac¬ 
cepted warrants for salaries which 
were given under condition of act 
making them payable from sinking 
fund in sequence of dating, without 
priority over general revenue sink¬ 
ing fund warrants, were held not re¬ 
quired to submit to terms of such 
payment. 

Ark.—Smith v. Page, 91 S.W.2d 281, 
192 Ark. 342. 

97. Mo.—State v. Sheehan, 190 S.W. 

864, 269 Mo. 421. 

18 C.J. p 1329 note 16. 

Binding obligation on county 

The annual salary established by 
the legislature to be paid by coun¬ 
ty board of freeholders to county 
prosecutor is a legal and binding 
obligation of county to holder of 
such office. 

N.J.—Winne v. Bergen County, 116 
A.2d 544, 36 N.J.Super. 532, re¬ 
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versed on other grounds 121 A.2d 
733, 21 N.J. 311. 

9$. Fla.—State ▼. Barnes, 3 So. 
433, 24 Fla. 29. 

98L5 Ala.—Howell v. Johnson, 42 
So.2d 644, 34 Ala.App. 570, certio¬ 
rari denied 42 So.2d 649, 253 Ala. 
63. 

99. Iowa.—Bevington v. Woodbury 
County, 78 N.W. 222, 107 Iowa 
424. 

18 C.J. p 1330 note 31. 

1. Cal.—Fleming v. Hance, 94 P. 
620, 153 C. 162. 

Powers, duties, and compensation of 
city attorney see Municipal Cor¬ 
porations § 695. 

2. Ohio.—Cincinnati, etc., R. Co. ▼. 
Lee, 37 Ohio St. 479. 

3. OkL—CoggeshaU v. Conner, 120 
P. 559, 31 Okl. 113, 39 L.R.A..N.&, 
81, Ann.Cas.l913D 577. 

Private practice by prosecuting at¬ 
torney see supra $ 12(9). 
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§ 25. Allowance, and Payment or Collection 

a. Allowance 

b. Payment or collection 

a. Allowance 

In some jurisdictions provision is made for allowance 
of claims of prosecuting attorneys by courts or county 
administrative officials, whose action in this respect is 
ordinarily regarded as judicial in character. 

Under the practice in some jurisdictions the com¬ 
pensation of prosecuting attorneys should be au¬ 
dited and allowed by the county authorities , 4 while 
in other jurisdictions their compensation is ascer¬ 
tained and allowed by the court . 5 The allowance of 
-compensation by a judge or county board having 
statutory authority to fix the amount is a judicial 
act . 6 Hence it must be evidenced by an order en¬ 
tered on the authority of the judge or board and 
purporting to be so , 7 and the mere taxation by the 
clerk of a prosecuting attorney’s fee as costs is not 
sufficient evidence of its allowance by the court . 8 
The amount which should be allowed is a question 
of fact to be tried on evidence by the court which is 
to pass judgment on the claim when presented, of 
which neither the attorney nor the county court in 
its administrative capacity is the judge ; 9 and the 
order of allowance cannot be questioned in a col¬ 
lateral proceeding . 10 

Under a statute providing that a county board 
'“may” allow a prosecuting attorney such compensa- 
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tion “as they see proper,” it has been held that the 
board is under no mandatory duty to allow the com¬ 
pensation but is intrusted merely with authority 
and discretion to make the allowance subject to 
' constitutional restrictions . 11 The board has a dis¬ 
cretion as to the amount which it will allow, and is 
not controlled by the certificate of the judge where 
the claim is required to be audited and allowed by 
the county board, on certificate of the judge , 12 if 
the law requires the prosecuting attorney’s charges 
certified by the judge to be audited before allow¬ 
ance by the county board , 13 or if the board has by 
law exclusive control of all county expenditures . 14 
A claim need not be presented and allowed for fees 
taxed as costs, which are paid by defendant to the 
clerk of the court, and by him erroneously turned 
over to the county . 15 

Sufficiency of claim. To justify allowance of a 
claim presented to the county board for a prosecut¬ 
ing attorney’s fees, the claim must be definite and 
specific . 16 

Review of allowance or disallowance . The prose¬ 
cuting attorney cannot appeal from an order al¬ 
lowing his fee and taxing it as costs, in a case in 
which the state has no right of appeal . 17 When he 
has the right of appeal from an order denying 
claims in excess of a certain amount, the appeal 
lies in the case of a claim for “reasonable salary,” 
without specifying the amount ; 18 but if, on the 


-4. Cal.—People v. Smyth, 28 C. 21. 
18 C.J. p 1330 note 36. 

5- Pa.—Commonwealth v. Morning- 
star, 22 A. S67, 144 Pa. 103. 

18 C.J. p 1330 note 37. 

Ex parte order 

(1) Under statute providing that 
extra compensation of Greenville 
County attorneys should he fixed by 
Judge of court of common pleas on 
application to the court, county was 
-entitled to notice of hearing on ap¬ 
plication for extra compensation; 
and an order allowing extra compen¬ 
sation was invalid where proceed¬ 
ings were wholly ex parte and order 
undertook to pass on interest of 
county which was not a party, and 
was not before court, and was not 
given legal notice of the hearing. 

S.C.—Ex parte Hart, 2 S.E.2d 52, 

190 S.C. 473, certiorari denied 
Bowen v. Hart, 60 S.Ct. 82, 308 
U.S. 569, 84 L.Ed. 477. 

(2) That part of a judgment re- 
-covered by a county attorney on a 
forfeited bond, directing the clerk 
-of the court to disburse proceeds of 
judgment, when received, so as to 
pay county attorney equivalent of 
twenty-five per cent of entire judg¬ 
ment, is ‘void as to the state and 


county not consenting thereto or be¬ 
ing represented by an attorney or 
authorized agent. 

Okl.—Board of Com’rs of Okfuskee 
County v. Hazlewood, 192 P. 217, 
79 Okl. 1S5, 11 A.L.R. 709. 

Jurisdiction to vacate order 
A circuit judge of adjoining cir¬ 
cuit who passed orders for pay¬ 
ment of extra compensation to coun¬ 
ty attorneys of Greenville County on 
showing that resident judge was ab¬ 
sent had no jurisdiction to vacate 
such orders after they had been filed 
in Greenville County. 

5. C.—Ex parte Hart, 195 S.E. 253, 
186 S.C. 125. 

Authority for approval not confer¬ 
red 

Rev.St. art 3895, requiring dis¬ 
trict attorney to make to district 
court a sworn statement, showing 
amount of fees collected, etc., does 
not give district judge authority to 
approve or take any action on such 
report. 

Tex.—Bexar County v. McAskill, 
Civ.App., 270 S/W. 223. 

6. Md.—Baltimore v* Baltimore 

County, 19 Md. 554. 

18 C.J. p 1330 note 38. 

702 


7. Md.—Baltimore v. Baltimore 
County, supra. 

Or.—Colvig v. Klamath County, 19 
P. 86, 16 Or. 244. 

8. Md.—Baltimore v. Baltimore 
County, 19 Md. 555. 

9. Ky.—Auditor v. Hay craft, 14 
Bush 284. 

18 C.J. P 1330 note 41. 

10. N.Y.—Onondaga v. Briggs, 2 
Den. 26. 

11. Ky.—Harlan County ex rel. Mid¬ 
dleton v. Brock, 92 S.W.2d 757, 
203 Ky. 530. 

12. N.Y.—People v. Fulton County, 
14 Barb. 52. 

13. N.Y.—People v. Fulton County, 
supra. 

14. Kan.—State v. Bon eb rake, 4 
Kan. 247. 

15. Iowa.—Farr v. Seaward, 48 N. 
W. 67, 82 Iowa 221. 

16. N.Y.—In re Pinney, 40 N.Y.S. 
716, 17 Misc. 24. 

18 C.J. p 1331 note 48. 

17. N.C.—State v. Tyler, 85 N.C. 
569. 

18. Ky.—Gudgell v. Bath County 
Ct., 8 Ky.L. 677, 10 Ky.Op. 780. 
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trial, the proof shows a reasonable salary to be less 
than such sum, the appeal will be dismissed . 19 
Where a statute authorizes the county board, in its 
discretion, to disallow charges for fees, the dis¬ 
allowance is not subject to review by the courts .** 9 

b. Payment or Collection 

(a) In general 

(b) Actions 

(c) Lien or charge on fund or judgment 
(a) In General 

Matters relating to the right of a prosecuting attor¬ 
ney to the payment of fees prior to their collection by 
the state and the time for payment of salary installments 
are ordinarily governed by the provisions of applicable 
statutes. 

The prosecuting attorney cannot be required to 
wait until fees payable out of the state treasury 
“on conviction” are collected by the state from de¬ 
fendant , 21 and, where the judgment sentences de¬ 
fendant to jail until payment of fine and costs, the 
county attorney may be entitled to his fee taxable 
as costs . 22 However, if his fees are due from 
the state only in case of the insolvency of defendant, 
he is not entitled to pa3 r ment until after sentence of 
conviction, the failure of defendant to pay, and 
return by the sheriff “no property found .” 23 

The time for payment of installments of salary 
is generally fixed by statute , 24 and appropriate pro¬ 
ceedings will lie to compel the issue of warrants for 
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the payment of salary due . 25 Where a warrant for 
fees of a prosecuting attorney covers some items im¬ 
properly allowed, the remainder being undisputed* 
the county judge may refuse to issue a new warrant 
for the correct items unless the previous warrant is 
surrendered ; 25 and the issuance of a warrant in¬ 
advertently or erroneously will not preclude the 
county judge, as financial agent of the county, from 
forbidding its payment until it can be purged of il¬ 
legal and unauthorized items . 27 

It has been held that payment of a prosecuting at¬ 
torney’s claim for expenses is properly refused 
where the budget allowance for such claims has been 
exhausted . 28 

(b) Actions 

General rules control questions arising in actions or 
proceedings relative to payment of claims of prosecuting 
attorneys. 

General rules control questions arising in actions 
or proceedings relative to pa3'ment of claims of pros¬ 
ecuting attorneys in respect of pleadings 29 evi¬ 
dence , 30 and questions of law and fact . 30 * 5 A for¬ 
mer county attorney may not recover the reasonable 
value of his services rendered the county after ex¬ 
piration of his term of office on the theory of im¬ 
plied contract where he has alleged demand for 
payment only on the basis of express contract . 31 

Formal defenses such as waiver and estoppel are* 
when shown, available in actions of this charac¬ 
ter . 32 The fact that the district court has recog- 


19 . Ky.—Gudgell v. Bath County 
Ct., supra. 

20. Colo.—Yuma County v. Pendle¬ 
ton, 67 P. 911, 17 Colo.App. 159. 

21. Ala.—Trapp v. State, 25 So. 194. 
122 Ala. 394—Trapp v. State, 24 
So. 1001, 120 Ala. 397—Purifoy v. 
Godfrey, 16 So. 701, 105 Ala. 142. 

22. Kan.—Dutton v. Board of 
Com’rs of Ford County, 16 P.2d 
949, 136 Kan. 567. 

Fees taxable as costs generally see 
Costs § 454 c. 

23. Fla.—State v. Barnes, 4 So. 560, 
24 Fla. 153. 

24. Mo.—State v. Gilbert, 147 S.W. 
505, 163 Mo.App. 679. 

18 C.J. p 1331 note 57. 

2& Mo.—State v. Gilbert, supra. 

26. Tenn.—Donaldson v. Walker, 47 
S.W. 417, 101 Tenn. 236. 

27. Tenn.—Donaldson v. Walker, 
supra. 

28 . S.D.—Evans v. Board of Corners 
of Codington County, 270 N.W. 651, 
65 S.D. 61. 

29. Bill sustained against demurrer 
Bill of state tax collector against 


board of supervisors and its attor¬ 
ney, alleging illegal payment of at¬ 
torney’s traveling expenses, was 
held not subject to general demur- 
rer. 

Miss.—Gully v. Bridges, 156 So. 511, 
170 Miss. 891. 

30. Burden of proof 

In action against a county for 
salary allegedly due plaintiff for 
services as county prosecuting at¬ 
torney, plaintiff had burden of show¬ 
ing that he had not been paid the 
salary provided by law. 

Mo.—Kay v. Moniteau County, 134 S. 
W.2d 81. 

Admissibility 

Contract of county court for 
settlement of prosecuting attorney’s 
claim for unpaid salary, including 
consideration, must be in writing, 
under Rev.St.1919 § 2164 and is in¬ 
admissible in evidence where not 
fully complying with requirements 
of such statute. 

Mo.—State ex rel. Chaney v. Grin- 
stead, 282 S.W. 715, 314 Mo. 55. 

Sufficiency of evidence 

(1) In an action against a city for 
fees earned by plaintiff as district 
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attorney in prosecuting cases In 
the recorder’s court of defendant 
city and wrongfully paid into the 
city treasury, evidence was held to 
sustain findings for plaintiff. 

Tex.—City of . Magnolia Park v. 
Crooker, Civ.App., 252 S.W. 341. 

(2) In action by district attorney 
against a county to recover fees paid 
into the county treasury, evidence- 
was held to sustain finding that such 
fees were paid under duress and not 
voluntarily. 

Tex.—Bexar County v. Linden, Civ. 
App., 205 S.W. 478, reversed on 
other grounds 220 S.W. 761, 110 
Tex. 339. 

30.5 Held question for jury 

Whether prosecutor had waived 
right to claim difference between 
statutory salary and salary actually 
received. 

N.J.—Orlando v. Camden County, 39 
A.2d 238, 132 N.J.Law 173. 

31. Ariz.—Yuma County v. Fidelity 
Title Guaranty Co., 206 P. 587, 24 
Ariz. 33. 

32. N.J.—Orlando v. Camden Coun¬ 
ty, 1 A.2d 943, 121 N.J.Law 46. 
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nized the authority of a district attorney to prose¬ 
cute an action in behalf of one of the counties com¬ 
prised in his district does not estop the county, in 
an action brought for his fees, from denying his 
authority, there having been no such issue between 
the parties to the original suit . 33 

Action to recover fee paid . In an action by the 
county against the county attorney to recover money 
had and received as attorney’s fees under the orders 
of a judge which were later declared invalid, where 
the attorney pleads a set-off for services rendered 
which are alleged to be reasonably worth an amount 
equal to the county’s demand, and there is neither 
a demurrer to such defense nor a motion to strike 
it, the defense remains in the pleadings, and the 
pleadings make the issue . 33 * 5 

(c) Lien or Charge on Fund or Judgment 

In the absence of express statutory provisions a prose¬ 
cuting attorney has no lien for his fees on judgments or 
other funds but such Hens may be conferred by statute. 

In the absence of express statutory provisions, 
prosecuting attorneys have no lien for their fees on 
judgments in behalf of the state or county, nor 
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on public funds of any kind . 34 Such a lien may, 
however, be conferred by statute , 35 and, if a pros¬ 
ecuting attorney, at the time of taking office, has 
a lien on particular funds for certain of his com¬ 
pensation, the legislature has no power to abolish 
or postpone such lien during his term of office . 36 

A provision of the statute that the prosecuting at¬ 
torney shall be paid out of, and have a lien for his 
fees and commissions on, judgments for both “fines 
and forfeitures” procured by him includes all pen¬ 
alties for the violation of law . 37 Commissions 
on judgments for fines and forfeitures, being fixed 
by statute, have been held to confer a vested in¬ 
terest in the judgment itself , 38 and the prosecuting 
attorney has the same right as the state to collect 
his part of the judgment in any manner provided 
by law . 39 

If his fees are made payable out of a particular 
fund, the prosecuting attorney may retain them out 
of any such fund in his hands, before paying over 
the balance ; 40 but they cannot be collected or re¬ 
tained out of any funds other than those provided by 
law . 41 Thus the prosecuting attorney cannot de- 


Waiver or estoppel not shown 

(1) Prosecuting attorney, who filed 
claim for additional salary under 
statute for six months, but failed to 
file further claims pending deter¬ 
mination of constitutionality of sub¬ 
sequent statute, was not estopped to 
claim additional pay for subsequent 
period. 

Mo.—State ex reL Chaney v. Grin- 
stead, 282 S.W. 715, 314 Mo. 55. 

(2) Receipt of sum less than stat¬ 
utory salary by county prosecutor 
and pay roll sheets made out by 
prosecutor showing statutory amount 
of salary and salary actually re¬ 
ceived did not constitute a waiver as 
a matter of law, so as to estop prose¬ 
cutor to claim difference between 
statutory salary and salary received 
where there was evidence of protest 
by prosecutor. 

N.J.—Orlando v. Camden County, 39 
A.2d 238, 132 N.J.Law 173. 

(3) Where county prosecutor re¬ 
ceived less than statutory salary and 
county did not in reliance on such 
receipt alter its position in any re¬ 
spect to its injury, prosecutor was 
not estopped to claim difference be¬ 
tween statutory salary and salary re¬ 
ceived. 

N.J.—Orlando v. Camden County, su¬ 
pra. 

Caches not Shown 

State’s attorney accepting on only 
basis under which comptroller would 
pay, salary under protest and insti¬ 
tuting action to recover balance of 
salary before term for which he 
was appointed had expired was not 


barred from recovering by laches, 
notwithstanding biennium for which 
his salary was fixed under act of 
1927 applicable at time of his ap¬ 
pointment had expired or fact that 
act of 1927 had been repealed by act 
of 1933 fixing different salary. 

Fla.—State ex rel. Mohr v. Lee, 164 
So. 519, 121 Fla. 852. 

Settlement and release 

(1) Acceptance of part of claim 
of county attorney against county, 
which commissioners in good faith 
claimed to have been barred by limi¬ 
tations, in consideration of release 
in full, was held to prevent recovery 
of remainder. 

Kan.—Nolan v. Board of County 
Com'rs of Ellis County, 168 F. 326, 
101 Kan. 513. 

(2) Prosecuting attorney's accept¬ 
ance of salary warrants without pro¬ 
test or demand for additional amount 
was held not settlement of “account 
or satisfaction." 

Mo.—State ex reL Hart v. Ludden, 
285 S.W. 421. 

Preservation of rights under agree¬ 
ment and effect of order 
Prosecuting attorney’s rights to 
salary under statute were preserved 
by agreement of record in county 
court for payment of old salary with 
provision that such allowance should j 
not bar subsequent additional allow¬ 
ance after judicial construction of 
statute; and order of county court 
awarding prosecuting attorney addi¬ 
tional salary under statute, for six 
months, did not defeat right to re¬ 
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cover additional salary under such 
statute for remainder of term. 

Mo.—State ex rel. Lamm v. McCurdy, 
282 S.W. 7 22. 

33. Tex.—Spencer v. Galveston 

County, 56 Tex. 384. 

33.5 S.C.—Greenville County v. 

Stover, 17 S.E.2d 535, 198 S.C. 240. 

34. Ind.—Wood v. State, 25 N.E. 190, 
125 Ind. 219. 

18 C.J. p 1331 note 63. 

35. Ga.—Pittman v. Glenn, 61 Ga. 
377. 

18 C.J, p 1331 note 64. 

36. Ill.—Galpin v. Chicago, 159 Ill. 
App. 135, affirmed 94 N.E. 961, 249 
Ill. 554. 

37. Ill.—People v. Nedrow, 13 N.E. 
533, 122 111. 363. 

18 C.J. p 1332 note 66. 

38. Ky.—Hager v. Franklin, 81 S. 
W. 926, 119 Ky. 542, 26 Ky.L. 94, re¬ 
heard 84 S.W. 541, 119 Ky. 542, 27 
Ky.L. 189—Berry v. Sheehan, 9 S. 
W. 286, 87 Ky. 434, 10 Ky.L. 426. 

39. Ky.—Berry v. Sheehan, supra. 

40. Ill.—Buckingham v. People, 26 
Ill.App. 269. 

18 C.J. p 1332 note 69. 

41. Ill.—Chadwick v. People, 68 N.E. 
1108, 206 Ill. 122. 

N.M.—Territory v. Bernalillo Coun¬ 
ty, 79 P. 709, 13 N.M. 89. 
Abolishment of fines and forfeitures 
fund 

Statutes changing the compensa¬ 
tion of prosecuting attorneys to a 
salary basis have been construed as 
abolishing the formerly existing fines 
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duct his compensation out of funds which should 
have been previously paid over to the state or 
county ; 42 nor can his compensation be paid out of 
funds collected from taxes for the previous year, 
where the legislature has declared void all con¬ 
tracts made b\ r the county to pa}' salaries in excess 
of its annual income . 43 Where a prosecuting at¬ 
torney’s fees are made payable out of a certain 
fund, an order allowing such fees becomes a charge 
on that fund . 44 

Statutes regulating the funds from which compen¬ 
sation of a state’s or prosecuting attorney shall be 
paid must comply with constitutional requirements 
and are invalid where they fail to do so . 45 

§ 26. Conflicting Claims 

a. Between incumbent and predecessor 

b. Superior and inferior officers 

c. De facto and de jure officers 

a. Between Incumbent and Predecessor 

As between the incumbent and his predecessor in 
office, he who actually renders the particular service for 
which a fee is sought is generally entitled thereto. 

As between the incumbent and his predecessor in 
office, he who actually renders the particular serv¬ 
ice for which the fee is allowed is, in general, en¬ 


titled to it 4g If the fee is for “conviction,” etc., 
the attorney in office when defendant is actually 
convicted is entitled to receive the commission, al¬ 
though his predecessor instituted the action , 47 and 
although he prosecuted it to a judgment which was 
pending on appeal when his term expired . 48 If a 
percentage of a judgment recovered in favor of the 
state is due a prosecuting attorney who assists in 
the prosecution, only the attorney in office at the 
time judgment is rendered is entitled to the per cent 
allowed by the statute , 48 and this is so, although the 
judgment is not collected until after the expiration 
of his term . 50 

Money deposited in lieu of bail becomes the prop¬ 
erty of the state immediately on forfeiture; and, 
therefore, the attorney then in office is entitled to 
the commission thereon, and not his successor who 
took formal judgment against the depositors . 51 

It has been held that a prosecuting attorney is not 
entitled to a commission on money collected during 
his term of office on a judgment rendered during 
the term of his predecessor on a forfeited bail bond 
or recognizance , 52 or to a commission on a penal¬ 
ty recovered during his term of office in a pro¬ 
ceeding commenced during the term of his prede¬ 
cessor . 53 In any case, the whole matter rests on 
the proper construction of the applicable statute . 54 


and forfeitures fund so as to divert 
such moneys into the general funds 
of the county and to preclude pay¬ 
ment of the prosecuting attorney or 
solicitor general from such funds in 
respect of his fees earned as insol¬ 
vent costs and established by judg¬ 
ment in his favor. 

Ga.—Felton v. Watts, 134 S.E. 57, 162 
Ga. 216—Decatur Bank & Trust Co. 
v. Napier, 113 S.E. 89, 153 Ga. 661. 

42. Ill.—Chadwick v. People, 68 N.E. 
1108, 206 Ill. 122. 

43. N.M.—Territory v. Bernalillo 
County, 79 P. 709, 13 N.M. 89. 

44. Ga.—Peeples v. Walker, 12 Ga. 
353. 

County fine and forfeiture fund 
Under Acts 1900-1901 p 118 § 25, 
declaring the duties and compensa¬ 
tion of the solicitor of the law and 
equity court of Walker County cre¬ 
ated by the act, he has the status of 
a circuit solicitor as regards right, 
under Code 1907 § 6889, to have his 
fees paid out of the fine and for¬ 
feiture fund of the county, and as a 
circuit solicitor not paid a salary, 
being an officer of the court, is en¬ 
titled, under Code 1907 § 6889 (sec¬ 
tion 6890, and other conditions being 
complied with), to have the balance 
of his fees for a prosecution over 
what was paid by work of the con¬ 
victed defendant paid from the coun- 

27 C.J.S.—45 


ty fine and forfeiture fund, such de¬ 
fendant toeing properly proved in¬ 
solvent by return of execution. 
Ala—Wilson v. Acuff, 92 So. 81, 18 
AlaApp. 327. 

Penitentiary fund 

Where a solicitor general prose¬ 
cutes a convict of the state for an 
escape in one of the counties of the 
circuit he serves, obtaining a ver¬ 
dict of guilty, on a statement duly 
certified by the judge he is entitled 
to be paid his lawful fee out of the 
penitentiary fund, and on presenta¬ 
tion of the account duly certified to 
the prison commission it becomes 
the duty of the latter to pay it out 
of the penitentiary fund if there is 
a sufficient amount of the same in 
its hands. 

Ga—Campbell v. Davison, 133 S.E. 

468, 162 Ga 221. 

Bitch fund as unavailable 

County attorney, appearing for 
his county in judicial ditch proceed¬ 
ing to oppose an assessment of ben¬ 
efits and award of damages, has no 
claim on ditch fund, under Gen.St. 
1913 § 5614, or L.1921 c 508 $ 10, for 
compensation for his services, al¬ 
though his efforts resulted in reduc¬ 
tion of the assessment and an in¬ 
crease in the amount allowed as 
damages, since the services were not 
rendered to promote the establish¬ 
ment of the ditch and, therefore, do 
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not come within the scope of the 
statute. 

Minn.—In re Judicial Ditch No. 10 
of Yellow Medicine, Redwood, and 
Lyon Counties, 201 N.W. 621, 161 
Minn. 400. 

45. Md.—City of Baltimore v. 
O’Conor, 128 A. 759, 147 Md. 639, 
40 A.L.R. 1058. 

46. Ely.—Commonwealth v. Dillon, 
183 S.W. 542, 169 Ky. 353. 

18 C.J. p 1332 note 75. 

47. Ky.—Ashlock v. Commonwealth, 
7 B.Mon. 44, 

48. Tex.—Flynt v. Jones County, 50 
S.W. 203, 20 Tex.Civ.App. 641. 

49. Ky.—Spalding v. Hill, 72 S.W. 
307, 115 Ky. 1, 24 Ky.L. 1802— 
Hager v. Franklin, 81 S.W. 926, 119 
Ky. 542, 26 Ky.L. 94, reheard 84 8. 
W. 541, 119 Ky. 542, 27 Ky.L. 189. 

50. Ky.—-Hager v. Franklin, supra. 

51. Ky.—Arnsparger v. Norman, 40 
S.W. 574, 101 Ky. 208, 70 KyJL*. 
381. 

52. Ark.—Herrn v. Sharp County, 
98 S.W. 704, 81 Ark. 38. 

18 C.J. p 1332 note 81. 

53. OkL—Garfield County v. Huett, 
139 P. 927, 35 OkL 713. 

54. Ga.—Bartlett v. Brunson, 41 & 
EL 601, 115 Ga. 459. 

18 C.J. p 1332 note 83 £aj. 
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Division of fees . Where a part of the services 
was performed by the incumbent and a part by his 
predecessor, the court may divide the compensation 
equitably between them , 55 and, if a commission is 
for the entire services in connection with the suit, 
the outgoing attorney should receive a ratable pro¬ 
portion . 56 A statute providing for an equal division 
of fees in certain suits instituted by one county at¬ 
torney and prosecuted to final judgment by his suc¬ 
cessor applies to actions pending at the time of the 
passage of the act, and it is not for that reason ob¬ 
noxious to the constitutional prohibition of retro¬ 
active legislation . 57 

b. Superior and Inferior Officers 

As between superior and Inferior prosecuting officers 
the attorney rendering the service is entitled to the fee. 

The rule that he who actually renders the serv¬ 
ice is entitled to the fee applies to conflicting claims 
of superior and inferior officers . 58 There being but 
one fee provided for conviction, if a conviction is 
obtained by an attorney for the commonwealth in a 
trial before a magistrate, and is affirmed on appeal 
to the circuit court by the district attorney, he who 
first secured the conviction has the fee, although if 
the appeal had resulted in acquittal, neither would 
have earned it 69 


Division of fees . Where a county attorney ap¬ 
pears in the examining court and succeeds in hav¬ 
ing accused bound over and admitted to bail, he is 
entitled to share equally in the commonwealth at¬ 
torney's fee on forfeiture of the bond in the circuit 
court, although the bond is taken by the county 
judge after adjournment of the examining court . 60 

c. De Facto and De Jure Officers 

The authorities disagree as to the respective rights 
of a de facto and a de jure prosecuting attorney to the 
salary of such office. 

The view has been expressed that salary being 
an incident of the office of prosecuting attorney, and 
not dependent on services rendered, the attorney 
having legal title to the office is, in the absence of a 
statute, entitled to the salary to the exclusion of 
the de facto incumbent , 61 and that payment of the 
salary to the de facto prosecuting attorney does not 
deprive the de jure prosecutor of his right there¬ 
to . 62 Other authority has held, however, that pay¬ 
ment to the de facto prosecutor exonerates the 
government from payment of the salary to the de 
jure prosecuting attorney , 63 and that one perform¬ 
ing the duties of the office in reliance on an opinion 
of a court, although he was not entitled to the office, 
will not be deprived of the salary and fees received 
by him in good faith . 63 - 5 


H. DEPUTIES, ASSISTANTS, AND SUBSTITUTES 


A. NATURE, SELECTION, AND STATUS 


§ 27. Definitions and Distinctions 

An assistant county attorney is sufficiently designated 
as a deputy county attorney, but persons employed by a 
district attorney to detect crime, and whose functions 
do not include the customary duties of the prosecutor are 
not deputy district attorneys. 

Although not accurate, the designation “deputy 
county attorney” is a sufficient designation of an 


assistant county attorney ; 63 - 50 but persons employed 
by a district attorney to detect crime, and whose 
functions do not include the customary prosecutor's 
duties of appearing in court, drawing indictments, 
and prosecuting and defending actions, are in no 
sense deputy district attorneys . 64 

Special counsel appointed by the attorney gen- 


55. U.S.—Ex parte Robbins, C.C. 
RX, 20 F.Cas.No.11,879, 2 Gall. 
320. 

55. CaL—Cole v. McKune, 19 C. 422. 

57. Tex.—Swayne v. Terrell, 48 S. 
W. 218, 20 Tex.Civ.App. 31. 

58. Ga.—Blalock v. Pillsbury, 76 Ga. 
493. 

18 C.J. p 1333 note 87. 

59. Mass.—Commonwealth v. Rog¬ 
ers, 9 Gray 278. 

60. Ky.—Day v. Brooks, 8 Ky.D. 
429. 

61. Cal.—People v. Smyth, 28 C. 21. 

62. Cal.—People v. Smyth, supra. 

18 C.J. p 1333 note $0 [a]. 

63. Ala.—Irwin v. Jefferson Coun¬ 
ty, 154 So. 5$9, 228 Ala. 609. 


Ky.—Miller v. Robertson, 208 S.W.2d 
977, 306 Ky. 653. 

Effect on rights of de jure officer of 
payment of salary to de facto offi¬ 
cer generally see Officers § 99 

b. 

Prosecutor held de facto officer un¬ 
der facts 

Person appointed by county com¬ 
mission, who assumed office of so¬ 
licitor of Jefferson County court of 
misdemeanors and felonies, in lieu 
of appointee of solicitor of circuit, 
and received salary, was held “de 
facto officer,” and, therefore, subse¬ 
quent decision as to unconstitution¬ 
ality of act authorizing appointment 
by county commission did not give 
original appointee right to recover 
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salary for period during which com¬ 
mission's appointee acted. 

Ala.—Irwin v. Jefferson County, 154 
So. 589, 238 Ala. 609. 

63.5 Ky.—Hester v. Robbins, 165 S. 
W.2d 817, 292 Ky. 12. 

63.50 Tex.—Murrey v. State, 87 S.W. 
349, 48 Tex.Cr. 219—Wilkins v. 
State, 26 S.W. 409, 33 Tex.Cr. 320. 

64. Cal.—Cunning v. Carr, 230 P. 
987, 69 C.A. 230. 

Investigators not deputy prosecut¬ 
ing attorneys 

Wash.—State ex rel. Johnston v. 
Melton, 73 P.2d 1334, 192 Wash. 
379. 
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eral under statutory authority to prosecute criminal 
actions wherein the district attorney is disqualified to 
act as such are not county officers but discharge 
functions pertaining to the state rather than to the 
county . 65 

A “private attorney ” as the term is used in con¬ 
tradistinction to a “public attorney”, is one employed 
by, and in the interest of, private persons, and not 
paid out of public funds, as an attorney with a spe¬ 
cial interest in securing a conviction because em¬ 
ployed by private persons to prosecute . 66 

§ 28(1). Deputies and Assistants in General 

a. General considerations 

b. Number and status 

c. De facto officers 

a. General Considerations 

Independent of statute, courts have long exercised 
discretionary power to appoint attorneys to assist the 
prosecuting attorney in criminal cases, and under various 
statutory provisions assistant or deputy prosecuting at¬ 
torneys may be elected or appointed by the prosecuting 
attorney, attorney general, court, or governor. 

Assistants may be furnished the prosecuting at¬ 


torney as provided by statute 66 - 56 or on a showing 
of unusual circumstances ; 66 - 55 and, generally, the 
precise conditions in which assistant district attor¬ 
neys and special assistants to the district attorney 
may be appointed are carefully spelled out by the 
statutes pertaining to his office . 66 * 70 Thus, under 
the statutes in some states, it is the practice to ap¬ 
point or elect assistant or deputy prosecuting at¬ 
torneys to assist or act for the prosecuting attor¬ 
ney in the discharge of the duties of his office, and 
the courts have upheld the validity of statutes of this 
character . 67 

Independent of statute, however, courts have long 
exercised discretionary power to appoint attorneys 
to assist the prosecuting attorney in criminal cas- 
es , 67 * 5 limited only by the amount of the appropria¬ 
tions made for such services by the legislative body 
of the county ; 67 - 10 and who may take part in the 
prosecution of a given case rests largely in the dis¬ 
cretion of the trial court . 67 - 15 

Although the rule is otherwise in the absence of 
statutory provision therefor , 67 - 20 assistants or dep¬ 
uties may usually be appointed by the prosecuting 
attorney . 68 Approval of the county board is not re- 


65. Cal.—Sloan v. Hammond, 254 
P. 648, 652, SI C.A. 590. 

66. Mont.—State v. Whitworth, 66 
P. 748, 751, 26 Mont. 107. 

66.50 S.D.—Jerauld County v. St. 
Paul-Mercury Indem. Co., 71 N.W. 
2d 571. 

66.55 S.D.—Jerauld County v. St. 
Paul-Mercury Indem. Co., supra. 

66.70 Pa.—Commonwealth ex rel. 
Shumaker v. New York & Pennsyl¬ 
vania Co., 106 A.2d 239, 378 Pa. 
359. 

Klein v. Gibson, Com.Pl., 25 
Northumb.L.J. 199. 

67. Cal.—Freeman v. Barnum, 63 
P. 691, 131 C. 386. 

18 C.J. p 1335 note 21. 

Statutory changes 

(1) Statutes providing exclusive¬ 
ly and restrictively for assistance to 
be allowed a county solicitor through 
a specified number of deputies, with 
provision for payment of their sal¬ 
aries, render inapplicable powers 
specially granted under earlier stat¬ 
utes to the county solicitor in re¬ 
spect of employment of assistance. 
Ala.—State v. Waldrop, 79 So. 483, 

202 Ala. 91. 

(2) Statute was held not to re¬ 
peal, but to be cumulative to, statute 
authorizing state’s attorney to ap¬ 
point assistant. 

N.D.—State v. Rodman, 221 N.W. 25, 
57 N.D. 230. 


Appointment by governor with con¬ 
sent of senate 

(1) Provision of statute authoriz¬ 
ing governor to appoint assistant 
state attorney by and with, consent of 
senate is not violative of constitu¬ 
tional provision that legislature shall 
provide for election by people or 
appointment by governor of all state 
and county officers not otherwise pro¬ 
vided for by constitution and fix by 
law their duties and compensation. 
Fla.—Advisory Opinion to Governor, 

2 So.2d 372, 147 Fla. 148. 

(2) Statute providing that it shall 
be duty of governor by and with 
consent of senate to appoint assistant 
state attorneys does not unduly re¬ 
strict governor’s discretion and judg¬ 
ment in exercising executive power 
of appointment. 

Fla.—Advisory Opinion to Governor, 
supra. 

67.5 Ind.—State ex rel. Neeriemer 
v. Daviess Circuit Court of Daviess 
County, 142 N.E.2d 626, 236 Ind. 
624. 

67.10 Ind.—State ex reL Neeriemer 
v. Daviess Circuit Court of Daviess 
County, supra. 

67.15 Ill.—People v. Estep, 97 N.E.2d 
823, 409 I1L 125, appeal transferred 
104 N.E.2d 562, 346 HLApp. 132, 
error conditionally dismissed 109 
N.E.2d 762, 413 I1L 437, certiorari 
denied Estep v. People of State 
of Ill., 73 S.Ct. 1112, 345 U.S. 970, 
97 L.Ed. 1387, rehearing denied 74 
S.Ct. 15, 346 U.S. 842, 98 L,Ed- 362. 
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67.20 Pa.—Commonwealth ex rel. 
Shumaker v. New York & Pennsyl¬ 
vania Co., 106 A.2d 239, 378 Pa. 359. 

6& Ark.—State ex rel. Pilkinton v. 
Bush, 198 S.W.2d 1004, 211 Ark. 
28. 

La.—State ex rel. Garland v. Guillory, 
166 So. 94, 184 La. 329. 

N.Y.—People v. McGoldrick, 12 N.Y. 

S.2d 939, 257 App.Div. 316. 

Okl.—Jones v. Hanger, 258 P.2d 176, 
208 Okl. 628. 

Or.—State v. Ring, 259 P. 7S0, 122 
Or. 644, affirmed Ring v. State of 
Oregon, 48 S.Ct 338, 276 U.S. 607, 
72 L.Ed. 728. 

18 C.J. p 1335 note 23. 

Appointment of deputy on incapacity 
arising from illness 
County attorney was authorized 
to appoint deputy without compen¬ 
sation, on his incapacity to act by 
illness, under code provisions, not¬ 
withstanding that board of commis¬ 
sioners had not authorized appoint¬ 
ment and that there was in effect 
resolution of such board that no 
deputy officer should be appointed 
nor salary of any deputy fixed with¬ 
out first obtaining authority from 
them. 

Mont.—State v. Crouch, 227 P. 818, 
70 Mont 551- 

Mandatory constitutional provision 
Section of act rearranging Judi¬ 
cial districts, providing that dis¬ 
trict attorney of old Thirteenth Dis¬ 
trict shall be appointed as additional 
assistant district attorney of Fif- 
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quired in the absence of statutes so providing , 6S * 5 
and in the absence of such statutes the county board 
has no discretion in the matter of who shall be as¬ 
sistant prosecuting attorney . 68 * 10 Under some stat¬ 
utes, however, the appointment must be with the 
consent or approval of the court 60 or of the county 
board . 70 Approval connotes the exercise of dis¬ 
cretion , 70 * 5 and is not merely a formal or minis¬ 
terial duty . 70 * 10 Such a statute does not give a 
judge the right to refuse to approve an appoint¬ 
ment without any valid reason , 70 - 15 but he may re¬ 
fuse to approve an appointment when there is a 
good reason for doing so , 70 * 20 such as moral un¬ 


fitness or lack of proper training of the proposed ap¬ 
pointee . 70 * 25 If the propriety of the appointment is 
questioned the judge should hear any testimony as 
to the fitness of the appointee that may be of¬ 
fered ; 70 * 30 and since the authority vested in the 
judge by the statute is a judicial one, his action 
is subject to review . 70 * 35 

The appointment must be in the manner, if any, 
prescribed by law . 70 * 40 If it is required to be in 
writing, mere oral authority to act is not sufficient . 71 
Where the court recognizes deputies appointed by 
a prosecuting attorney, it will be presumed, in the 


teenth District, to serve until De¬ 
cember 31, 1936, was held invalid as 
violating’ constitutional requirement 
that assistant district attorney be 
appointed by district attorney. 

La.—State ex rel. Garland v. Guil¬ 
lory, 166 So. 94, 184 La. 329. 

Control of office without regulation 
of budget director 
The section of County Law, vest¬ 
ing in Kings County district attor¬ 
ney power to appoint, remove, and 
adjust, regulate, and determine sal¬ 
aries of assistant district attorneys 
for such county, gives New York 
City budget director no right to re¬ 
fuse such district attorney permis¬ 
sion to elevate members of his staff 
to higher ranking positions and fill 
vacancies therein, and Kings 
County district attorney had power 
to appoint assistant district attor¬ 
neys to fill vacancies arising during 
budgetary year and increase sal¬ 
aries of other such assistants, pro¬ 
moted to higher positions, above 
amounts fixed, in his departmental 
estimate without interference by 
New York City budget director. 
N.Y.—People v. McGoldrick, 12 N.Y. 
S.2d 939, 257 App.Div. 316. 

Discretion 

<1) Appointment of any deputy is 
discretionary with prosecuting attor¬ 
ney. 

Ark.-—Sheffield v. Heslep, 177 S.W.2d 
412, 206 Ark. 605. 

(2) District attorney must exercise 
reasonable discretion in selection of 
his assistants. 

N.Y.—People v. Fuller, 282 N.Y.S. 28, 
156 Misc. 404. 

Validity of appointment 

Regardless of the pressure 
brought to bear on a county attor¬ 
ney to make him secure the resigna¬ 
tion of one of his assistants and 
the appointment of another to fill 
his place, on duly qualifying, such 
other is a de jure assistant county 
attorney who may legally appear be¬ 
fore a grand jury, and the fact that 
such appointee filed with county 
commissioners a claim for his serv¬ 
ices before grand jury after duly 


qualifying, did not render his ap¬ 
pointment void. 

Okl.—Middleton v. State, 183 P. 626, 
16 Okl.Cr. 320. 

Failure to provide for compensation 
Fact that statute providing com¬ 
pensation for prosecuting attorney 
does not provide for compensation 
to a deputy, does not prevent ap¬ 
pointment of a deputy. 

Ind.—Marshall v. State, 83 N.E.2d 
763, 227 Ind. 1. 

68.5 Okl.—Jones v. Hanger, 259 P. 
2d 176, 208 Okl. 628. 

68.10 Okl.—Jones v. Hanger, supra. 

69. Ark.—State ex rel. Pilkinton v. 
Bush, 198 S.W.2d 1004, 211 Ark. 
2S—Williford v. Easton, 161 S.W. 
498, 110 Ark. 303. 

18 C.J. p 1335 note 24. 

70. Cal.—Freeman v. Bamum, 63 P. 
691, 131 C. 386, 82 Am.S.R. 355. 

18 C.J. p 1335 note 25. 

Appointment held legal 
Ill.—Spitznass v. Saylor, 96 N.E.2d 
826, 342 Ill.App. 429. 

70.5 Ark.—State ex rel. Pilkinton v. 
Bush, 198 S.W.2d 1004, 211 Ark. 28. 

Approval held not abuse of discretion 
Fla.—Hahn v. State, 58 So.2d 188. 

70.10 Ark.—State ex rel. Pilkinton v. 
Bush, 198 S.W.2d 1004, 211 Ark. 28. 

70.15 Ark.—State ex rel. Pilkinton v. 
Bush, supra. 

70.20 Ark.—State ex rel. Pilkinton v. 
Bush, supra. 

70.25 Ark.—State ex rel. Pilkinton v. 
Bush, supra. 

70.30 Ark.—State ex rel. Pilkinton v. 
Bush, supra. 

70.35 Ark.—State ex rel. Pilkinton v. 
Bush, supra. 

70.40 Tex.—Murray v. State, 87 S.W. 

349, 48 Tex.Cr. 219. 

Appointment by governor 
Where appointment to office of as¬ 
sistant state attorney made by gov¬ 
ernor and by him submitted to sen¬ 
ate for confirmation at its 1939 ses¬ 
sion was not acted on by senate be¬ 
fore its adjournment sine die, after 
adjournment of senate, governor was 
authorized to appoint an appointee 
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commissioned to hold office until end 
of next ensuing session of senate 
unless an appointment be sooner 
made and confirmed by senate; and 
where governor made such appoint¬ 
ment, and office did not become va¬ 
cant, governor was not authorized 
thereafter to issue another commis¬ 
sion to same appointee to same office 
'Tor a term of four years from the 
31st day of July, A.D. 1939” and 
such commission did not supersede 
prior valid appointment or affect 
power and duty of governor to sub¬ 
mit to senate at its next session for 
its consent an appointment of an as¬ 
sistant state attorney for remainder 
of term which began July 31, 1939. 
Fla.—Advisory Opinion to Governor, 
2 So.2d 372, 147 Fla. 148. 
Appointment of assistant held not 
intended 

Attorneys who lacked necessary 
qualification of two years admission 
to practice law for appointments as 
assistant district attorneys, and who 
were appointed by district attorney 
to warrant and bond office, under civil 
service classification junior attorney, 
criminal, were warrant and bond 
clerks and not assistant district at¬ 
torneys, notwithstanding during 
emergencies and to gain experience 
they performed some legal duties 
and functions normally performed 
by assistant district attorneys, and 
hence appointments could not be 
basis of taxpayer’s action on behalf 
of consolidated city and county to 
recover from district attorney sal¬ 
aries paid to attorneys on ground 
that they were illegally hired as 
assistant district attorneys. 

Cal.—Galli v. Brown, 243 P.2d 920, 
110 C.A.2d 764. 

Irregularities held cured by rescis¬ 
sion of irregular appointment and ap¬ 
pointment in accordance with re¬ 
quirements of law. 

Md.—Moxley v. State, 129 A.2d 392, 
212 Md. 280. 

71. Ark.—Williford v. Eason, 161 
S.W. 498, 110 Ark. 303. 

Tex.—Murray v. State, 87 S.W. 349, 
48 Tex.Cr. 219. 

18 C.J. p 1336 note 30. 
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absence of anything to the contrary, that such depu¬ 
ties were duly appointed and qualified . 72 

Constitutional provisions to the effect that all 
state, county, and municipal officers shall continue 
in office after expiration of their official terms 
until successors are qualified do not preclude the 
governor from appointing, without consent of the 
senate, an assistant state’s attorney at expiration of 
the incumbent’s term , 73 and after such appointment 
the original incumbent is not entitled to continue in 
office . 74 

The attorney of another county may properly ap¬ 
pear with the permission of the court as assistant in 
the prosecution of a case, 7 ® and on a change of 
venue the prosecuting attorney of the new county 
may properly associate with himself as assistants 
the prosecutor of the old county and his assistants . 76 

The attorney general whose powers and func¬ 
tions are considered generally in the title Attorney 
General, may under some practice personally or by 
assistant help the prosecuting attorney in a case 
on the latter’s request without order of the gover¬ 
nor , 77 and where the governor does issue such an 
order his misnaming therein of the county in which 
the assistant is to act will not nullify the proceed¬ 
ings . 78 It has also been held that on request of the 
county or prosecuting attorney for counsel to as¬ 
sist him, the court may properly appoint assistant 
attorneys general for such purpose . 79 On the attor¬ 
ney general’s assignment of an assistant attorney 


general to assist the county attorney in the prosecu¬ 
tion of a case, without request by the governor or 
either branch of the legislature, it has been held dis¬ 
cretionary with the trial judge to permit such as¬ 
sistant to appear in the case, the prosecution to be 
under the control of the county attorney . 86 

Assistant United States attorneys . The attor¬ 
ney general of the United States is required by 
statute to appoint such assistants as he may think 
necessary to assist the district attorneys in the dis¬ 
charge of their duties; and the validity of the ap¬ 
pointment is not affected by the fact that the com¬ 
mission as assistant is signed by the solicitor gen¬ 
eral in the department of justice as “Acting Attor¬ 
ney General ,” 81 or, in general, by defects of a formal 
character . 82 Under the statutes the power of ap¬ 
pointment has been held to rest solely in the attor¬ 
ney general, and while the district attorney may 
properly recommend such an appointment he has no 
power to make it . 83 Assistant United States at¬ 
torneys may appear in grand jury proceedings under 
a general designation without specific designation 
for each particular case . 84 

b. Number and Status 

The office of a deputy or assistant prosecuting attor¬ 
ney is a statutory office, and his status has been variously 
described as that of an officer, a public officer, a Judicial 
officer, and an employee. 

The office of a deputy or assistant prosecuting 
attorney is a statutory office , 84 * 50 and he has been 


72. Colo.—Nesbit v. People, 36 P. 
221, 19 Colo. 441. 

73. Fla.—State ex rel. Gibbs v. 
Rogers, 193 So. 435, 141 Fla. 237. 

Constitutional power of appointment 
irrespective of statute 
Statutory requirement that as¬ 
sistant state attorneys shall be ap¬ 
pointed by governor by and with 
consent of senate does not prevent 
governor, under his constitutional 
power to fill vacancies, from making 
an appointment to such office at ex¬ 
piration of incumbent's term of office. 
Fla.—State ex rel. Gibbs v. Rogers, 
supra. 

74. Fla.—State ex rel. Gibbs v. 
Rogers, supra. 

75- Okl.—Smith v. State, 256 P. 944, 
37 Okl.Cr. 85. 

76. Pa.—Commonwealth v. Deutsch, 
72 Pa.Super. 298. 

77. Ill.—People v. Skelly, 100 N.E.2d 
915, 409 Ill. 613. 

Ho.—State v. Naylor, 40 S.W.2d 1079, 
328 Mo. 335—State v. Hays, 23 Mo. 
287. 

78. Mo.—State v. Naylor, 40 S.W. 
2d 1079, 324 Mo. 335. 


79. Neb.—Lower v. State, 191 N-W. 
674, 109 Neb. 590, error dismissed 
46 S.Ct. 105, 269 U.S. 596, 70 L.Ed. 
431. 

80. Okl.—Hollingsworth v. State, 
297 P. 301, 50 Okl.Cr. 164. 

81. U.S.—U. S. v. Twining, D.C.N. 
J., 132 F. 129. 

18 C.J. p 1336 note 34. 

Xn Canal Sone, under applicable 
statutory provisions governor is au¬ 
thorized to appoint assistant dis¬ 
trict attorney. 

U.S.—Fullerton v. Government of the 
Canal Zone, C.C.A.Canal Zone, 8 F. 
2d 968. 

82. U.S.—U. S. v. Amazon Indus¬ 
trial Chemical Corporation, D.C. 
Md., 55 F.2d 254. 

Failure to refer to statute violated 
Commission authorizing special 
assistant to attorney general to par¬ 
ticipate in grand jury proceedings 
was held not fatally defective in 
failing to refer to statute allegedly 
violated. 

U.S.—U. S. v. Amazon Industrial 
Chemical Corporation, supra. 
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83. U.S.—Vlachos v. U. S., 90 CLCL 

165. 

Appointee is charged with cos. 
^tractive knowledge of conditions 
of appointment and may not after 
accepting same be heard to claim 
that the terms and conditions were 
different from those specified by the 
instrument of appointment. 

U.S.—Vlachos v. U. S., supra. 

84. U.S.—U. S. v. Martins, 3X0. 

Mass., 288 F. 991. 

Construing statute to avoid *red 
tape” 

Under statutes open to the con¬ 
struction either that an assistant 
may be appointed to conduct certain 
kinds of proceedings generally, or 
that he must be appointed to conduct 
such proceedings in specified cases, 
the courts will adopt a construction 
to permit an assistant to conduct 
grand jury proceedings under gener¬ 
al designation by the attorney gen¬ 
eral, without requiring a specific 
designation for the particular case, 
rather than the construction which 
would result only in useless red tape. 
U.S.—U. a v. Martins, supra. 

84J50 Fla.—Owens v. State, $1 So.M 

412. 
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held to be a public officer , 86 a judicial officer of the J 
state , 85 * 6 and a person employed by the county at a 
wage or salary payable at stated intervals . 55 - 10 Un¬ 
der some statutes assistant prosecuting attorneys 
and deputies are not county officers 86 but state of¬ 
ficers 87 or district officers . 88 

Assistant United States attorneys have authority 
to represent the United States in their respective 
districts , 88 * 5 and have been held to be officers duly 
designated and acting by virtue of their appoint¬ 
ment , 88 * 10 and officers of the United States courts 
for their districts . 89 

The number of deputy or assistant attorneys 
should be limited as may be required by statute , 90 
but where not so limited, it is left to the determina¬ 
tion of the county board , 91 the court , 92 or the prose¬ 
cuting attorney himself . 98 

c. De Facto Officers 

An irregularly appointed deputy or assistant may be a 
de facto officer, but where there has not been created 
any such office, there can be no assistant or deputy 
prosecuting attorney de facto. 

Where the act of the district or prosecuting attor¬ 
ney itself creates the office of assistant, the appoint¬ 
ment by the prosecuting attorney may render the 
appointee an assistant officer at least de facto even 
though there are irregularities attending such ap¬ 
pointment ; 94 but where there is no office there can 
be no officer . 95 On appointment of more assist¬ 


ants than are authorized, the appointee first qualify¬ 
ing and entering on his duties is at least a de facto 
assistant county or prosecuting attorney . 96 

Where a deputy prosecuting attorney has been 
appointed and all the requisites of the statute have 
been complied with, except obtaining the consent 
of the commissioners’ court and the recording of the 
appointment, the deputy so appointed is a de facto 
officer whose right as such officer cannot be attacked 
in a collateral proceeding , 97 and a deputy acting 
without written authority is, in the absence of fraud 
or improper motives, a de facto officer whose acts 
are valid ; 98 but a person who did not perform any 
of the duties of an assistant prosecuting attorney 
except to sign a certain information was held not 
to be a de facto officer . 99 

§ 28(2). Private Assistants 

a. In general 

b. How, when, and by whom appointed 

c. Record and presumptions 

a. In General 

An attorney is not privileged to take on himself mere¬ 
ly at his own will the functions of a prosecutor of a crime 
in the name of the public, but special prosecutors, pri¬ 
vately employed, are permissible if agreeable to the prose¬ 
cuting attorney and provided the latter retains control 
and management of the prosecution. 

While an attorney is not privileged to take on 
himself merely at his own will the functions of a 


85- Ind.—Hill v. State. 11 N.E.2d 
141, 212 Ind. 692. 

Pa.—Maginnis v. Schlottman, 76 Pa. 
Super. 124, affirmed 114 A. 782, 271 
Pa. 305. 

85.5 U.S.—Cawley v. Warren, C.A. 
III, 216 F.2d 74. 

85.10 Pa.—Hunter v. Retirement 
Board of Allegheny County, 36 A.2d 
793, 349 Pa. 224. 

86. Colo.—Merwin v. Boulder Coun¬ 
ty. 67 P. 285, 29 Colo. 169. 

N.Y.—Fellows v. New York, 8 Hun 
484. 

18 C.J. p 1336 note 35. 

87. N.Y.—Fellows v. New York, su¬ 
pra. 

18 C.J. p 1336 note 36. 

88. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 285, 29 Colo. 169. 

18 C.J. p 1336 note 37. 

8&5 U.S.—Ex parte Wilson, D.C.Tex., 
62 F.Supp. 793. 

88.10 U.S.-—U. S. v. Smyth, D.C.Cal., 
104 F.Supp. 283. 

89. U.S.—In re Leaken, C.C.Ga., 137 
F. 680. 

90. Fla.—Owens v. State, 61 So.2d 
412. 


Ky.—Shamburger v. Tierney, 236 S. 

IV.2d 279, 314 Ky. 459. 

Okl.— McGarrah v. State, 133 P. 

260, 10 Okl.Cr. 21. 

18 C.J. p 1335 note 26. 

91. Ill.—People v. Cook County, 113 
N.E. 58, 274 Ill. 158. 

18 C.J. p 1335 note 27. 

Purpose of statute relating to as¬ 
sistant state's attorneys is to au¬ 
thorize county board to determine 
when and how many assistant state’s 
attorneys may be required by county 
and to provide for their compensa¬ 
tion. 

Ill.—People v. Moretti, 114 N.E.2d 
337, 415 Ill. 398. 

92. Mo.—Elliott v. Jackson County, 
92 S.W. 480, 194 Mo. 532. 

Pa.—Commonwealth v. Brownmiller, 
14 A.2d 907, 141 Pa.Super. 107. 

18 C.J. p 1336 note 28. 

93. Cal.—Freeman v. Barnum, 63 P. 
691, 131 C. 386, 82 Am.S.R. 355. 

18 C.J. p 1336 note 29. 

Additional assistants 

Statute providing for twenty as¬ 
sistant district attorneys in New 
York county, and their salaries, did 
not preclude district attorney of New 
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York county from appointing addi¬ 
tional assistants. 

N.Y.—People v. Fuller, 282 N.Y.S. 28, 
156 Misc. 404. 

94. N.Y.—!People v. Fuller, 282 N.Y. 
S. 28, 156 Misc. 404. 

95. Ill.—People v. Hanson, 125 N.E. 
268, 290 Ill. 370. 

Determination by county board 
Under statutes requiring a deter¬ 
mination by the county board as to 
the necessity for an assistant state’s 
attorney, there is no such office prior 
to a determination by such board and 
one allegedly appointed assistant pri¬ 
or to such a determination lacks au¬ 
thority to act, and the fact that the 
board later determined that an as¬ 
sistant was needed has no bearing on 
the status of the alleged assistant 
before such board so determined. 
Ill.—People v. Hanson, supra. 

96. Okl.—Draught v. State, 179 P. 
769, 17 Okl.Cr. 1. 

97. Tex.—Dane v. State, 35 S.W. 
661, 36 Tex.Cr. 84. 

98. Ind.—Shattuck v. State, 11 Ind. 
473. 

99. Tex.—Murrey v. State, 84 S.W. 
349, 48 Tex.Cr. 219. 
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prosecutor of a crime in the name of the pub]ic,99-50 
as long as the conduct of a special prosecutor com¬ 
ports to due and orderly procedure, an accused per- 
son is in no position to complain as to who conducts 
the prosecution.® 9 -* 5 Accordingly, as shown infra 
§ 29(1) c, special prosecutors, privately employed, 
are permissible if agreeable to the prosecuting at¬ 
torney; and provided the district or prosecuting at¬ 


torney retains control and management of a crimi¬ 
nal prosecution, 1 and in the absence of statute to 
the contrary, 2 the court may in the exercise of its 
inherent power 3 or under statute, 4 in its sound dis¬ 
cretion appoint or allow private counsel to appear 
and assist the district or prosecuting attorney in the 
prosecution of criminal cases. 5 The number of as- 


99.50 Mich.—People v. Veenstra, 60 
N.W.20 309, 337 Mich. 427. 

N.T.—People on Complaint of Jack- 
son v. Schildhaus, 169 N.Y.S.2d 693, 
8 Misc.2d 8. 

Private individual cannot become 
public prosecutor 

Okl.—Lee v. State, 231 P. 324, 28 Okl. 
Or. 397. 

99.55 Ala.—McCain v. City of Mont¬ 
gomery, 92 So.2d 678, 38 Ala.App. 
568, certiorari denied 92 So.2d 682, 
265 Ala. 551—Jones v. State, 75 So. 
830, 16 Ala.App. 154. 

N.Y.—People on Information of 
Bruckner v. Wyner, 142 N.Y.S.2d 
393. 207 Misc. 673. 

Pa.—Commonwealth v. Carpenter, 94 
A.2d 74, 172 Pa.Super. 271. 

1. Pla.—Oglesby v. State, 90 So. 825, 
83 Fla. 132. 

Mass.—Commonwealth v. Lane, 149 
N.E. 663, 254 Mass. 46. 

Okl.—Hobson v. State, Cr., 280 P.2d 
735—Miller v. State, 232 P.2d 651, 
94 Okl.Cr. 198—Neill v. State, 207 
P.2d 344, 89 Okl.Cr. 272—Perry v. 
State, 181 P.2d 280, 84 Okl.Cr. 211- 
Smith v. State, 256 P. 944, 37 Okl. 
Cr. 85—McDowell v. State, 234 P. 
1109, 30 Okl.Cr. 187—Agent v. State, 
194 P. 233, 18 Okl.Cr. 281. 

Authority of assistant or special 
counsel, as against district or 
prosecuting attorney, to control 
proceedings see infra § 30(1). 
Presence of county attorney 
Where the record shows that the 
regular county attorney who signed 
and presented the information ap¬ 
peared at the trial and had charge 
of the prosecution, it is immaterial 
whether another attorney appeared 
to assist either in the rOle of pri¬ 
vate counsel or as an assistant coun¬ 
ty attorney. 

Okl.—Agent v. State, supra. 
Appearance of assistant county at¬ 
torney 

Appointment of attorney to prose¬ 
cute liquor case, and directing him to 
conduct trial to exclusion of county 
attorney, was held not error, where 
assistant county attorney appeared 
with prosecutor during trial. 

Tex.—Davis v. State, 58 S.W.2d 87, 
123 Tex.Cr. 115. 

Delegation of responsibility held con¬ 
trary to public policy 
Strictly official public duties in 
prosecutions for crimes must be per¬ 
formed by county attorneys and as¬ 


sistants duly appointed and qualified 
as provided by law, and general dele¬ 
gation of county attorney’s power or 
responsibility in such respect would 
be directly contrary to public policy. 
Okl.—Neill v. State, 207 F.2d 344, 89 
Okl.Cr. 2 72—Ex parte Lewis, 188 P. 
2d 367, 85 Okl.Cr. 322—Perry v. 
State, 181 P.2d 280, 84 Okl.Cr. 211. 

2. Fla.—Jerry v. State. 128 So. 807, 
99 Fla. 1330. 

Where there is no express statu¬ 
tory prohibition, the state's attorney 
may obtain, with consent of the 
court, the assistance of other coun¬ 
sel in conducting a criminal prose¬ 
cution, and other members of the 
bar are not incompetent to be en¬ 
gaged for such assistance and taking 
part in trial by reason of being re¬ 
tained and compensated by the pros¬ 
ecuting witness, the party injured 
by the crime, or other private inter¬ 
ests. 

Fla.—Ates v. State, 194 So. 286, 141 
Fla. 502. 

Construction of statutes 

Statute authorizing district attor¬ 
ney to employ counsel to assist on 
trial of indictment and making ex¬ 
pense county charge should be strict¬ 
ly interpreted. 

N.Y.—People v. Pronio, 246 N.Y.S. 
545, 138 Misc. 804. 

3. Colo.—Cohen v. People, 189 P. 13, 
68 Colo. 10. 

Although no statute expressly au¬ 
thorizes appointment of a special 
prosecuting attorney, courts having 
general jurisdiction of criminal mat¬ 
ters have the inherent power in their 
sound discretion to appoint attorneys 
to assist the prosecutor in the trial 
of criminal cases. 

Ind.—Williams v. State, 123 N.E. 209, 
188 Ind. 283. 

4. N.M.—Baca v. Padilla, 190 P. 
730, 26 N.M. 223, 11 A.L.R. 1188. 

N.D.—State v. Stepp, 178 N.W. 951, 

| 45 N.D. 516. 

| Repeal not shown 

| Comp.L.1913 $ 3381, relating to the 

| appointment by the trial judge of 
! special counsel to assist the state's 
attorney, was not impliedly repealed 
by § 3376, declaring that the attor¬ 
ney general and his assistants and 
the state's attorneys are the only 
public prosecutors in all civil and 
criminal cases wherein the state is 
a party. 

N.D.—State v. Stepp, supra. 
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5. Ala.—Oliver v. State, 175 So. 305. 
234 Ala. 460—Handley v. State, 106 
So. 692, 214 Ala. 172. 

McCain v. City of Montgomery. 
92 So.2d 678. 38 Ala.App. 568. certi¬ 
orari denied 92 So.2d 682, 265 Ala. 
551. 

Cal.—People v. Calkins, 47 P.2d 544, 
8 C.A.2d 251. 

Colo.—Corpus Juris cited in Davis v. 

People, 238 P. 25. 28, 77 Colo. 546. 
Fla.—Oglesby v. State, 90 So. 825, 83 
Fla. 132. 

Ga.—Hannah v. State, 92 S.E.2d 89, 
212 Ga. 313. 

Idaho.—State v. Scott, 239 P.2d 258, 
72 Idaho 202. 

III.—People v. Miller, 148 N.E.2d 455, 
13 III.2d 84, certiorari denied Miller 
v. People of the State of Ill., 78 S. 
Ct. 1394—People v. Kingsbury, 186 
N.E. 476, 353 Ill. 11—People v. 
Colegrove, 174 N.E. 536, 342 Ill. 430 
—People v. Stark, 155 N.E. 271, 324 
Ill. 289—People v. Ernst, 138 N.E. 
116, 306 Ill. 452. 

People v. Hartenbower, 208 III. 
App. 465, affirmed 119 N.E. 605, 283 
III. 591. 

Iowa.—Maley v. District Court of 
Woodbury County, 266 N.W, 815, 
221 Iowa 732. 

Kan.—State v. Zier, 25 P.2d 583, 138 
Kan. 235. 

Me.—State v. Bennett, 102 A. 974, 117 
Me. 113. 

Mass.—Commonwealth v. Lane, 149 
N.E. 663. 254 Mass. 46. 

Mo.—State v. Amsdcn, 299 S.W.2d 498. 
Neb.—Jackson v. State, 277 N.W. 92, 
133 Neb. 786—Dobry v. State, 263 
N.W. 681, 130 Neb. 51—Barr v. 
State, 211 N.W. 188, 114 Neb. 853 
—Abbott v. State, 204 N.W. 74, 
113 Neb. 517, reheard 206 N.W. 153, 
113 Neb. 517—Goemann v. State. 
161 N.W. 421, 100 Neb. 772. 

N.H.—State v. Hale, 160 A. 95, 85 
N.H. 403. 

N.C.—State v. Carden, 183 S.E. 898, 
209 N.C. 404, certiorari denied Car¬ 
den v. State of North Carolina, 
56 S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402—State v. Davis, 164 S.E. 737, 
203 N.C. 13, 35, certiorari denied 
Davis v. State of North Carolina, 
53 S.Ct. 95, 287 U.S. 649, 77 L.Ed. 
561. 

N.D.—State v. Stepp, 185 N.W. 812, 
48 N.D. 566. 

Okl.—Neill v. State, 207 P.2d 344. 89 
Okl.Cr. 272—Rawls v. State, 190 P. 
2d 159, 86 OkhCr. 119—La Coss v. 
State, 219 P. 416, 25 OkLCr. 139— 
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sistants to be allowed is within the discretion of 
the court.® 

Private counsel employed in criminal cases by 
private parties act only through the grace of the 
prosecuting attorney, 6 * 5 and the trial judge and 
prosecuting attorney should keep a close check on 
his activities, and not allow him to inject into the 
trial prejudicial matters which affect the substantial 
rights of accused. 6 * 16 

An objection to the appearance of private counsel 


to assist the prosecuting attorney must be made at 
a suitable time and in a proper manner, 7 and must 
be supported by some showing that the county at¬ 
torney did not request nor require any assistance; 8 
further, error cannot be predicated on the appear¬ 
ance of private or special counsel to assist the prose¬ 
cutor in the absence of prejudice to the rights of ac¬ 
cused. 9 

Civil cases . In some jurisdictions associate coun¬ 
sel may be employed in the prosecution or defense 
I of civil actions, 10 but such associate counsel can- 


Dunn v. State, 176 P. 86, 15 Okl.Cr. 
245. 

Or.—State v. Ring, 259 P. 780, 122 
Or. 644, affirmed Ring v. State of 
Oregon, 48 S.Ct. 338, 276 U.S. 607, 
72 L.Ed. 728. 

Pa.—Commonwealth v. Carpenter, 94 
A.2d 74, 172 Pa.Super. 271. 

Commonwealth v. Weisel, 9 Pa. 
Dist. & Co. 161. 

Commonwealth v. Lawrence, 47 
Dauph.Co. 376. 

5. D.—State v. Roby, 206 N.W. 925, 
49 S.D. 187. 

Tex.—Bingham v. State, 290 S.W.2d 
915, 163 Tex.Cr. 352, certiorari de¬ 
nied 77 S.Ct. 79, 352 U.S. 858, 1 L. 
Ed.2d 64—Phillips v. State, 263 S. 
W.2d 159, 159 Tex.Cr. 286—Davis v. 
State, 188 S.W.2d 397, 148 Tex.Cr. 
499. 

Wash.—State v. Schultz, 261 P. 385, 
145 Wash. 644. 

18 C.J. p 1336 note 44. 

Volunteer 

Permitting a volunteer, who had 
not been employed or paid a fee, to 
participate as special counsel for 
state in prosecution was not abuse 
of discretion in absence of showing 
that special prosecutor conducted 
trial or took active part therein, or 
so controlled prosecution as to evi¬ 
dence injury to accused or abuse of 
discretion. 

Tex.—Loshe v. State, 272 S.W.2d 517, 
160 Tex.Cr. 561. 

6. Colo.—Davis v. People, 238 P. 25, 
77 Colo. 546. 

Ill,—People v. Lee, 14 N.E.2d 498, 368 
Ill, 410. 

People v. Brockway, 215 Ill-App. 
219. 

18 C.J. p 1337 note 45. 

6.5 OkL—Short v. State, 125 F.2d 
227, 74 OkLCr. 272. 

6.10 Okl.—Neill v. State, 207 P.2d 
344, 89 OkLCr. 272. 

7. Colo.—Davis v. People, 238 P. 25, 
77 Colo. 546. 

18 C.J. P 1337 note 46. 

8. Neb.—Blair v. State, 101 N.W. 17, 
72 Neb. 501. 

9. Colo.—Cohen v. People, 189 P. 13, 
68 Colo. 10. 


Ill.—People v. Miller, 148 N.E.2d 455, 
13 Ill.2d 84, certiorari denied Miller 
v. People of the State of Ill., 78 S. 
Ct. 1394. 

Neb.—Jackson v. State, 277 N.W, 92, 
133 Neb. 786—Baker v. State, 200 
N.W. 876, 112 Neb. 654. 

Okl.—Wingfield v. State, 205 P.2d 320, 
89 Okl.Cr. 45. 

Tex.—Kizzee v. State, Cr., 312 S.W.2d 
661. 

Exclusion immediately on raising of 
objection 

Error cannot be predicated in mis¬ 
demeanor case on ground that county 
attorney called to his assistance an¬ 
other lawyer without order of court, 
where such other lawyer was prompt¬ 
ly excluded on defendant's objection 
and it was not shown that defendant 
suffered any prejudice. 

Neb.—Fussell v. State, 166 N.W. 197, 
102 Neb. 117, L.R.A.1918F 421. 

Burden of proof 

Defendant, objecting to attorney's 
participation in prosecution, has bur¬ 
den to show impropriety thereof. 
S.D.—State v. Turner, 221 N.W. 251, 
53 S.D. 523, followed in 221 N.W. 
253, 53 S.D. 528. 

Supporting affidavit 

Defendant’s objection to attorney's 
participation in prosecution should be 
supported by affidavit. 

S.D.—State v. Turner, supra. 

Evidence held insufficient 

(1) To show prejudice generally. 
Neb.—Jackson v. State, 277 N.W. 92, 

133 Neb. 786. 

Tex.—Loshe v. State, 272 S.W.2d 517, 
160 Tex.Cr. 561. 

(2) To show that assistant had 
previously been retained to defend ac¬ 
cused. 

Ill.—People v. Brockway, 215 IllA.pp. 
219. 

(3) To show that defendant was 
prejudiced by permitting counsel, re¬ 
tained by family of deceased, to as¬ 
sist in prosecution, where county 
solicitor was present and in charge of 
trial, and it did not appear that 
prosecution degenerated into a 
private persecution, or that admin¬ 
istration of criminal law was made a 
vehicle of oppression, or of ac¬ 
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complishment of private gain or ad¬ 
vantage. 

Fla.—Ates v. State, 194 So. 286, 141 
Fla. 502. 

Overruling objection. 

(1) When, under Comp.St.1922 § 
4916, a county attorney, under court’s 
direction, procures counsel to assist 
in felony prosecution, it is not error 
to overrule defendant's objection to 
such appointment, unless made under 
mistake of fact, or under such cir¬ 
cumstances as would reasonably tend 
to preclude accused from having a 
fair and impartial trial, and thereby 
prejudicially affect his substantial 
rights. 

Neb.—Gragg v. State, 201 N.W. 338, 
112 Neb. 732. 

(2) Defendant’s objection to coun¬ 
sel’s participation in prosecution, 
supported solely by statements of de¬ 
fendant’s attorney as to confidential 
information imparted to prosecuting 
counsel by defendant, which counsel 
denied, were properly overruled. 
S.D.—State v. Turner, 221 N.W. 251, 

53 S.D. 523, followed in 221 N.W. 
253, 53 S.D. 528. 

10. S.D.—Grant County v. Jones, 177 
N.W. 121, 43 S.D. 6. 

18 C.J. p 1338 note 48. 

Appearance under contract 
Attorney acting under contract 
with commissioners' court to repre¬ 
sent county was properly permitted 
to appear with county attorney in 
county's behalf. 

Tex.—Nunn-Warren Pub. Co. v. 
Hutchinson County, Civ.App., 45 S. 
W.2d 651, error refused. 

Contract of employment as binding 
on successor 

Where a county attorney under 
statutory authority employs special 
counsel to assist him in suit to re¬ 
cover penalties for violations of anti¬ 
trust laws, his contracts of employ¬ 
ment and the right of special coun¬ 
sel to compensation for their serv¬ 
ices thereunder would be binding on 
county attorney's successor in office 
and on county. 

Tex.—Standard Oil Co. v. State, Civ. 
App., 132 S.W.2d 612, error dis¬ 
missed, judgment correct. 
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not be forced on prosecuting attorneys nor be em¬ 
ployed to supplant them. 11 

b. How, When, and by Whom Appointed 

Special counsel to assist the prosecuting attorney 
should be appointed by the officer, and in the manner, 
designated in the controlling statute. 

The power to appoint special counsel to assist 
the prosecuting attorney is vested in the court or 
judge, 12 unless such power is reposed by statute in 
some other authority. 13 The granting of a motion 
of the prosecuting attorney to utilize the services 
of another in the trial of a case is the equivalent 
of the court commanding the services of the latter 
within the meaning of a statute providing that the 
court may command the services of a prosecutor. 13 * 5 
An appointment made in open court is valid, al¬ 
though defendant is not present at the time. 14 

The statutes sometimes provide for the appoint¬ 
ment of assistants to prosecuting attorneys by the 
governor, 15 by the attorney general, 16 or by the 
county board, 17 with the sanction of the court and 
approval of the prosecuting attorney. 18 So, it has 
been held that an assistant may be retained by the 
prosecuting attorney himself, 18 * 5 even though not 
requisitioned by the judge, 18 * 10 and even though 
the prosecuting attorney is not indisposed, 18 * 15 or 
by the prosecuting attorney with the sanction of the 
court, 19 or of the county board, 20 or of both. 21 


Although county commissioners were without au¬ 
thority to employ special counsel, nevertheless ac¬ 
cused cannot complain that counsel employed by 
them took part in the prosecution, where the court 
of its own motion made a formal order appointing 
such counsel to assist the county attorney and the 
latter did not object to the appointment. 22 

It has been held that a statute requiring a prose¬ 
cuting attorney to collect judgments in favor of the 
commonwealth does not authorize him to employ 
other counsel to assist him. 23 An assistant prose¬ 
cuting attorney has no power to employ an assist¬ 
ant. 24 If the statute prescribes the circumstances 
under which the county board may employ assist¬ 
ant counsel, it is controlling, 25 and the power to 
appoint an assistant to aid the state’s attorney should 
not be exercised where it appears that the regular 
prosecuting officials can properly represent the 
state’s interests. 26 

A formal order of appointment in writing is not 
necessary. 27 It has been held that the appointment 
of an assistant may be made after the jury has been 
impaneled if it is not shown that defendant’s chal¬ 
lenges to jurors would have been different had he 
known that such appointment was to be made; 2 ® 
and that the appointment of an assistant in a felony 
prosecution while the jury is being selected but be¬ 
fore accused has exercised any peremptory chal¬ 
lenge is not erroneous. 29 


XI. Ohio.—Ireton v. State, 31 Ohio 
Cir.Ct. 412. 

Tex.—Maud v. Terrell, 200 S.W. 375, 
109 Tex. 97. 

Restrictions of statute 

Gen.St.1913 § 970 authorizes the 
employment of another attorney to 
investigate and bring actions on be¬ 
half of a county only in specific mat¬ 
ters, where it appears to the county 
commissioners that the regular coun¬ 
ty attorney cannot for some reason 
represent the county, and cannot be 
invoked to authorize the county com¬ 
missioners to supersede the regular 
county attorney to investigate and 
institute actions as he may see fit 
on behalf of the county. 

Minn.—Keiver v. Koochiching Coun¬ 
ty, 169 N.W. 254, 141 Minn. 64. 

12. Ill.—See People v. Illinois Life 
Ins. Co., 202 IILApp. 38. 

Ind.—Williams v. State, 123 N.E. 
209, 188 Ind. 283. 

Kan.—Vernon v. Board of Com’rs of 
Edwards County, 294 P. 871, 132 
Kan. 119. 

18 C.J. P 1338 note 51. 

Discretion of court alone 
Necessity for appointment of at¬ 
torneys to assist county attorney in 
criminal cases is left within discre¬ 


tion of court alone and not of county 
commissioners. 

Kan.—Vernon v. Board of Com’rs of 
Edwards County, supra. 

13. Iowa.—Seaton v. Polk County, 
13 N.W. 725, 59 Iowa 626. 

18 C.J. p 1338 note 52. 

13.5 Ga.—Hannah v. State, 92 S.E. 
2d 89, 212 Ga. 313. 

14. Ind.—Hall v. State, 31 N.E. 536, 
132 Ind. 317. 

15. Ky.—James v. Helm, 111 S.W. 
335, 129 Ky. 323, 33 Ky.L. 871. 

18 C.J. p 1338 note 54. 

16. La.—State v. Bussell, 26 La. 
Ann. 68. 

17. Iowa.—Seaton v. Polk County, 
13 N.W. 725, 59 Iowa 626, 

18 C.J. p 1338 note 56. 

18. N.D.—State v. Tough, 96 N.W. 
1025, 12 N.D. 425. 

18 C.J. p 1338 note 57. 

18.5 Ga.—Hannah v. State, 92 S.E. 
2d 89, 212 Ga. 313. 

18.10 Ga.—Hannah v. State, supra. 
18.15 Ga.—Hannah v. State, supra. 

19. Neb.—Smith v. State, 191 N.W. 
687, 109 Neb. 579. 

18 C.J. p 1338 note 58. 
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20l Neb.—Card v. Dawes County, 99 
N.W. 662, 71 Neb. 788. 

18 C.J. p 1338 note 59. 

21. Pa.—Commonwealth v. Grier, 22 
Pittsb.Leg.J.,N.S., 243. 

22. Mont.—State v. O’Brien, 90 P. 
514, 35 Mont. 482, 10 Ann.Cas. 1006. 

23. Ky.—Allin v. Mercer County BdL 
of Education, 147 S.W. 920, 148 
Ky. 746. 

24. Mich.—People v. Hurst, 1 N.W. 
1027, 41 Mich. 328. 

25. N.D.—Storey v. Murphy, 81 N.W. 
23, 9 N.D. 115, 

26. N.D.—State v. Stepp, 178 N.W. 
951, 45 N.D. 516. 

27. Or.—Corpus Juris cited is. Has 
v. Morgan, 266 P. 1069, 125 Or. 
644, rehearing denied 267 P. 1072, 
125 Or. 644. 

18 C.J. p 1338 note 66L 

2& Iowa.—State v. Cobley, 293 N 
W. 99, 128 Iowa 114. 

Pa.—Commonwealth v. Weisel, 9 Pa. 
Dist. & Co. 161. 

29. Neb.—Johns ▼. State, 129 N.W. 

247, 88 Neb. 145. 

18 C.J. p 1338 note 68. 
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On change of venue. Where the proper officer 
to continue the prosecution on a change of venue 
is the prosecuting attorney of the county to which 
the removal has been made, if he is unable to prose¬ 
cute alone, the duty of appointing an assistant lies 
with the court or other appointing power of that 
county, not the court of original venue. 30 

c. Record and Presumptions 

Unless a statute so requires, the appointment of an 
assistant need not be entered of record; and where a 
qualified attorney appears and assists in the prosecution 
with the consent of the Judge, it will be presumed that 
he was properly appointed. 

In the absence of a statute requiring it, the ap¬ 
pointment of a private attorney as an assistant need 
not be shown by the record, 31 and even where a rec¬ 
ord of the appointment is required, the reason for 
making it need not be entered therein. 32 Where a 
qualified attorney appears and assists in the prosecu¬ 
tion of a criminal case with the consent of the judge, 
it will be presumed that he was properly appointed. 33 

§ 28(3). Prosecuting Attorneys Pro Tempore 

a. In general 

b. Statutory provisions 

c. Status 

d. Appointment in civil cases 

e. Grounds of appointment 

f. Exercise of power of appointment 

g. Record and presumptions 

a. In General 

A prosecuting attorney may not be supplanted except 
as provided by statute, but conditions may arise which 
require that the regular prosecuting attorney be tempo- 


27 C.J.S. 

rarily superseded in the performance of the duties of 
his office. 

A prosecuting attorney may not be supplanted ex¬ 
cept as provided by statute. 33 - 50 Conditions may 
arise, however, which require that the regular prose¬ 
cuting attorney be superseded generally in the per¬ 
formance of all duties of his office connected with 
investigation of charges and prosecution of offenders 
during a designated period of time, 34 or in con¬ 
nection with a particular case or matter, and in such 
event he is not removed from his office but his right 
to exercise the duties of such office in the period or 
matter involved is held in abeyance and a special or 
substitute district or prosecuting attorney is ap¬ 
pointed to act in that capacity pro tempore. If a 
prosecuting officer is absent, or disqualified from any 
cause to conduct the trial, it is the duty of the court, 
to appoint a suitable person to discharge his duties 
in order to avoid delay and prevent a miscarriage 
of justice, and the majority view is that it may do 
this by virtue of its inherent powers; 35 but other 
authority has expressed doubt of the inherent power 
of the court to make such an appointment and has 
preferred to predicate the court's power of appoint¬ 
ment on implied legislative sanction. 36 

Justices of the peace have no power to appoint 
an attorney to conduct a prosecution in behalf of 
the state in the absence of statute. 37 Notwithstand¬ 
ing the appointment of a special prosecutor, the 
court has discretion to permit the regular prosecut¬ 
ing attorney to sit at the counsel table during the 
trial. 37 - 5 

The number of prosecuting attorneys pro tempore 
to be selected is for the determination of the ap- 


30. Ind.—Clay County v. McGregor, 
87 N.E. 1, 171 Ind. 634, 17 Ann. 

18GJ. p S X839 note 70. 

31. Colo.—Cohen v. People, 189 P. 
13, 68 Colo. 10. 

18 C.J. p 1339 note 71. 

Concurrence in suggestion 

Suggestion by district attorney of 
appointment of assistant to him for 
a particular trial, and concurrence 
of court, constituted an appointment, 
and it was not necessary matter 
be entered of record. 

Colo.—Cohen v. People, supra. 

32. Wis.—Colbert v. State, 104 X. 
W. 61, 125 Wis. 423. 

33. Mich.—People v. Wright, 50 N. 
W. 792, 89 Mich. 70. 

N.D.—State v. Tough, 96 N.W. 1025, 
12 N.D. 425. 

Ohio.—State v. Moore, 1 Ohio Dec. 

<Reprint) 506, 10 West.L.J. 219. 
33l50 S.D.—Jerauld County v. St, 
Paul-Mercury Indem. Co., 71 N.W. 
2d 571. 


34. Pa.—Commonwealth v. Ryan, 
1S8 A. 764, 126 Pa.Super. 306. 

Power to fill vacancies in office as 
including power to fill a temporary 
vacancy caused by absence of pros¬ 
ecuting attorney see supra § 3 a. 

35. Fla.—Hall v. State, 187 So. 392, 
136 Fla. 644—Pelaez v. State, 144 
So. 364, 107 Fla. 50. 

Ill.—People v. Doss, 48 N.E.2d 213, 
318 Ul.App. 387, affirmed 51 N.E. 
2d 517, 384 Ill. 400, certiorari de¬ 
nied 64 S.Ct. 788, 321 U.S. 789, 
S8 L.Ed. 1079—Wilson v. Marshall 
County, 257 Ill.App. 220. 

Mo.—State v. Bobbitt, 270 S.W. 378 
—State v. Jones, 268 S.W. 83, 306 
Mo. 437. 

Ohio.—State v. Henderson, 175 N.E. 
865, 123 Ohio St. 474. 

Okl.—Lizar v. State, 166 P.2d 119, 
82 Okl.Cr. 56—Nowlin v. State, 83 
P.2d 601, 65 Okl.Cr. 165—Nance v. 
State, 273 P. 369, 41 Okl.Cr. 379— 
Baggett v. State, 243 P. 875, 35 
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[ Okl.Cr. 119—Hisaw v. State, 165 
P. 636, 13 Okl.Cr. 484. 

Or.—State v. Gauthier, 231 P» 141, 
113 Or. 297. 

18 C.J. p 1339 note 77. 

Abase of discretion not shown 
Court’s requesting attorney gen¬ 
eral to appoint special prosecutor to 
conduct murder prosecution was 
held not error in absence of showing 
of abuse of discretion, even though 
there was no vacancy in district at¬ 
torney’s office. 

Pa.—Commonwealth v. Lehman, 164 
A. 526, 309 Pa. 486. 

36. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 N.E.2d 888, 214 Ind. 
551. 

37. Iowa.—Davis v. Linn County, 
24 Iowa 508. 

37.5 Iowa.—State v. Warren, 47 N. 
W.2d 221, 242 Iowa 1176. 
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pointing authority. 38 Even though the statute au¬ 
thorizes the appointment of only one, it is not error 
in the absence of a showing of substantial prejudice 
for the trial court to appoint more than one special 
prosecutor when one man is designated as prosecu¬ 
tor and the other as his assistant. 38 - 3 An attorney 
appointed in place of an absent prosecuting attor¬ 
ney need not be retired on the reappearance of the 
latter. 33 

Where an order appointing a special prosecuting 
attorney is void, all acts of the appointee are void. 40 
An illegal order of appointment may be vacated by 
mandamus, 41 and so much of an order as is void may 
be collaterally attacked in proceedings to compel 
payment of compensation as prosecuting attorney 
pro tem. 41 - 5 

b. Statutory Provisions 

(a) In general 

(b) Validity 

(a) In General 

Under some statutes the appointing authority may 
appoint prosecuting attorneys pro tempore in any case 
failing within the purview of the statute, and may not 
do so except on the contingencies specified in the statute, 
although it has been held that in a case not within the 
purview of the statute the court may or may not be au¬ 
thorized to make the appointment under its inherent 
power. 

Under statutes enacted in some jurisdictions con¬ 
ferring power to appoint prosecuting attorneys pro 


tempore, the appointing authority may make such 
an appointment in any case falling within the pur¬ 
view of the statute ; 43 but, if it is provided by law 
that the court may appoint a prosecuting attorney 
pro tempore under certain circumstances, it has no 
power to do so except on the contingencies speci¬ 
fied, 43 especially if the power of appointing him in 
other contingencies is vested elsewhere. 44 In a 
case not within the purview of the statute the court 
may 45 or may not 45 be authorized to appoint a 
special prosecutor under its inherent power, in ac¬ 
cordance with the particular circumstances involved. 

A statute authorizing a circuit judge to appoint a 
prosecuting attorney pro tempore does not confer 
power to appoint a special attorney to conduct a 
criminal examination before a justice of the peace, 47 
nor does authority to appoint authorize the appoint¬ 
ment of a special prosecuting attorney for the sole 
purpose of examining and certifying a bill of costs, 48 
or for the purpose of arguing a case on appeal. 48 
A statute authorizing the governor to employ coun¬ 
sel to protect the rights and interests of the state 
in any action or proceeding does not authorize the 
governor to employ counsel to represent a county at 
the expense of the county. 49 * 5 A special act pro¬ 
viding for the appointment of a deputy solicitor for 
a certain court supersedes the general law on the 
subject of appointment of solicitors pro tempore. 58 

Under some provisions the assistant prosecuting 
attorney becomes acting prosecuting attorney where 


38. Kan.—State v. Nield, 45 P. 623, 

4 Kan.App. 626. 

Mo.—State v. Sweeney, 5 S.W. 614, 
93 Mo. 38. 

18 C.J. p 1341 note 89. 

38.5 Okl.—Wingfield v. State, 205 
P.2d 320, 89 OkLCr. 45. 

39. La.—State v. Smith, 31 So. 693, 
1014, 107 La. 129. 

40. Okl.—Dodd v. State, 115 P. 632, 

5 Okl-Cr. 513. 

18 C.J. p 1341 note 90. 

41. Mich.—Sayles v. Genesee Cir. 
Judge, 46 N.W. 29, 82 Mich. 84. 

41.5 Ky.—Wells v. Miller, 190 S.W. 
2d 41, 300 Ky. 680. 

Order as extended to misdemeanor 
prosecutions 

Ky.—Wells v. Miller, supra. 

42. Conn.—State v. Hayes, 18 A.2d 
895, 127 Conn. 543. 

Ind.—State v. Ellis, 112 N.E. 98, 184 
Ind. 307. 

Okl.—Johnston v. Board of Corners 
of Murray County, 158 P. 164, 53 
Okl. 693. 

Nowlin v. State, 83 P.2d 601, 65 
OkLCr. 165. 

Wash.—State v. Wallace, 206 P. 27, 
119 Wash. 457. 


W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598. 

18 C.J. p 1339 note 79. 

43. Ky.—Wells v. Miller, 190 S.W. 
2d 41, 300 Ky. 680—Northcutt v. 
Howard, 130 S.W.2d 70, 279 Ky. 
219. 

Md.—Coblentz v. State, 166 A. 45, 
164 Md. 558, 88 A.L.B. 886. 

Mich.—In re Intervention of Attor¬ 
ney General, 40 N.W.2d 124, 326 
Mich. 213. 

Mo.—State ex rel. Jones v. Wurde- 
man, 274 S.W. 407, 309 Mo. 408. 
Okl.—Lattimore v. Vernor, 288 P. 

463, 142 Okl. 105. 

IS C.J. p 1340 note 83. 

44. Cal.—Toland v. Ventura Coun¬ 
ty, 67 P. 498, 135 C. 412. 

Okl.—Mahaffey v. Territory, 66 P. 

342, 11 Okl. 213. 

18 C.J. p 1340 note 84. 

45. Mo.—State v. Bobbitt, 270 S.W. 
378. 

46. Mo.—State ex rel. Jones v. 
Wurdeman, 274 S.W. 407, 309 Mo. 
408. 

Circumstances precluding e x er ci s e of 
inher ent power 

In view of Rev.St.1919 SS 9175- 
9182, providing for removal from of- 

7 IS 


See of such officers as prosecuting 
attorneys but not until after trial 
and conviction, and $ 9177, authoris¬ 
ing appointment of special prosecu¬ 
tor to prosecute charges against 
such officer, but not providing for 
special prosecutor to perform his 
duties generally during pendency of 
trial, circuit judge has no inherent 
power to make order appointing tem¬ 
porary prosecuting attorney to as¬ 
sist grand jury to investigate charg¬ 
es against regular prosecuting at¬ 
torney. 

Mo.—State ex reL Jones ▼. Wurde¬ 
man, supra. 

47. Mich.—Sayles ▼. Genesee Cir. 

Judge, 46 N.W. 29, 82 Mich. 84. 

18 C.J. p 1341 note 85. 

4& Mo.—State v. Seibert, 32 S.W. 
670, 130 Mo. 202. 

49. S.D.—State v. Marshall Coun¬ 
ty, 84 N.W. 775, 14 S.D. 149. 

IS C.J. p 1341 note 87. 

49.5 Okl,—Board of Com’rs of Tulsa 
County v. Johnston, 134 P.2d 335, 
192 OkL 203. 

50. Ala.—Douglass 7. Prowell, 39 
So. 498, 130 Ala. 589. 
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the prosecuting attorney has entered the military 
service or has taken military leave, 50 * 5 or the statute 
may provide the machinery for carrying on the du¬ 
ties of the prosecuting attorney through the medium 
of an acting prosecuting attorney. 5010 

Statutes authorizing the appointment of a prose¬ 
cuting attorney pro tempore must be given a broad, 
practical, and common-sense construction in order 
to carry into effect the purposes for which they were 
enacted, 50 * 15 and should be construed with other 
statutory provisions creating the office of assist¬ 
ant county or prosecuting attorney. 51 Statutes au¬ 
thorizing the governor to appoint prosecutors to en¬ 
force criminal laws which are not faithfully exe¬ 
cuted or enforced are a limitation rather than an 
extension of the powers of district attorneys. 51 * 5 

Where statutes require the prosecuting attorney 
to attend the courts and conduct, on behalf of the 
people, all prosecutions of public offenses, and pro¬ 
vide that if such attorney fails to attend at the trial, 
the court must appoint some attorney at law to per¬ 
form his duties at the trial, such statutes are for 
the benefit of the people, and any error in relation 
thereto cannot be urged by accused. 51 * 10 

Assistants\ The appointment of a person to as¬ 


sist another person appointed as special prosecut¬ 
ing attorney will not be held error in the absence of 
proof that accused was prejudiced by reason of the 
appointment. 51 * 15 Statutes relating to the appoint¬ 
ment of assistant prosecuting attorneys do not ap¬ 
ply to the appointment of an assistant by a special 
prosecuting attorney. 51 * 20 

(b) Validity 

Statutes may not provide for appointment of prose¬ 
cuting attorneys pro tempore in violation of constitutional 
provisions or derogate from a power to appoint such 
attorneys vested by the constitution, but the validity of 
particular statutes has been upheld. 

The courts have upheld the validity of statutes 
providing for the appointment of prosecuting at¬ 
torneys pro tempore, 52 notwithstanding the office of 
prosecuting attorney is created, and the method of 
election or appointment provided for by the constitu¬ 
tion, 53 and notwithstanding the fundamental law 
also provides the method of filling vacancies. 54 
Statutes of this character may not, however, pro¬ 
vide for appointment of prosecuting attorneys pro 
tempore in violation of constitutional provisions, 55 
or derogate from a power to appoint such an attor¬ 
ney vested in the court by the constitution. 56 


50.5 N.Y.—Smith v. Dillon, 44 N.Y. 

S.2d 719, 267 App.Div. 39. 

Statute held clear and unambiguous 
N.Y.—People v, Lester, 48 N.Y.S.2d 
407, reversed on other grounds 48 
N.Y.S.2d 409, 267 App.Div. 537. 

Purpose of statute was not only 
to preserve for duly elected district 
attorney his office as such while in 
military service, but also to pro¬ 
vide for delegation of his powers to 
first assistant district attorney, so 
that office may be conducted without 
any interference or interruption due 
to military duty. 

N.Y.—People v. Lester, supra. 

50.10 Ala.—State ex rel. Bland v. 

St. John, 13 So.2d 161, 244 Ala. 269. 
N.Y.—People v. Lester, 48 N.Y.S.2d 
409, 267 App.Div. 537. 

Appointment by county board 

A board of county commissioners 
acted within its statutory authority 
in appointing acting district attorney 
of county for remainder of statu¬ 
tory leave of absence of elected dis¬ 
trict attorney entering military serv¬ 
ice before expiration of his term 
although he had appointed, and de¬ 
livered possession of office to, depu¬ 
ty district attorney. 

Nev.—State ex rel. Blaisdell v. Conk¬ 
lin, 151 P.2d 626, 62 Nev. 370. 

50.15 Oki.—Lizar v. State, 166 F.2d 
119, 82 Okl.Cr. 56—Hisaw v. State, 
165 P. 636, 13 Okl.Cr. 484. 


51. Ky.—McNally v. Grauman, 73 
S.W.2d 28, 255 Ky. 201. 

51.5 Or.—State ex rel. Johnson v. 
Farrell, 151 P.2d 636, 175 Or. 87. 

51.10 Cal.—People v. Thompson, 
108 P.2d 105, 41 OA.2d Supp. 965. 

51.15 Or.—Lizar v. State, 166 P.2d 
119, 82 Okl.Cr. 56. 

j 

51.20 Ill.—People v. Moretti, 114 N. 
E.2d 337, 415 Ill. 398. 

52. Ill.—Tearaey v. Harding, 166 N. 
E. 526, 335 Ill. 123. 

Particular statutory provisions 

(1) Appointment of special state’s 
attorney to prosecute contempt pro¬ 
ceedings against election officials 
was held not void because of provi¬ 
sions for employment of attorney 
by election commissioners, and spe¬ 
cial state’s attorney was held not 
affected by subsequent amendment 
requiring request to attorney gen¬ 
eral to prosecute. 

Ill.—Tearney v. Harding, supra. 

(2) Statute authorizing military 
leave for public officers and pro¬ 
viding that duties of district attor¬ 
ney on military leave be carried on 
through an acting district attorney 
is constitutional. 

N.Y.—People v. Lester, 48 N.Y.S.2d 
409, 267 App.Div. 537. 

Contra People v. Jackson, 48 N.Y.S. 
2d 401. 


53. Cal.—Sloane v. Hammond, 254 
P. 648, 81 C.A. 590. 

Ill.—Tearney v. Harding, 166 N.E. 
526, 335 Ill. 123. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

18 C.J. p 1340 note 80. 

Consistency with county laws 

Law authorizing special counsel 
when district attorney is disqualified 
was held consistent with laws rela¬ 
tive to county powers. 

Cal.—Sloane v. Hammond, 254 P. 648, 
81 C.A. 590. 

54. La.—State v. Johnson, 6 So. 802, 
41 La.Ann. 1076. 

55. N.D.—State ex rel. Ilvedson v. 
District Court in and for Ward 
County, 291 N.W. 620, 70 N.D. 17. 

56. Tenn.—Moreland v. State ex rel. 
McCray, 76 S.W.2d 319, 168 Tenn. 
145. 

District attorney failing to appear 
Statute empowering circuit or 
criminal court to appoint temporary 
substitute if district attorney fails 
to attend any term, or if there is a 
vacancy in the office, could not dero¬ 
gate from pow.ers of court, granted 
by constitution, to appoint an at¬ 
torney pro tempore in all cases 
where attorney for any district fails 
or refuses to attend and prosecute 
according to law. 

Tenn.—Moreland v. State ex rel. 
McCray, supra. 
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c. Status 

The status of substitute prosecuting attorneys, or 
prosecuting attorneys pro tempore, as public officers, or 
as state or county functionaries, is determined by appli¬ 
cable constitutional or statutory provisions. 

The status of a special or substitute prosecuting 
attorney as a public ofhcer would seem to depend 
on applicable provisions of the constitution and 
statutes of the jurisdiction wherein the question 
may arise. 57 It has been held that in the prosecu¬ 
tion of cases a special prosecuting attorney is en¬ 
gaged in state and not in county functions, 58 and 
is not to be regarded as a county officer. 59 Other 
authority has viewed such a substitute prosecuting 
attorney or county solicitor as a county function¬ 
ary. 60 Special prosecutors and their assistants act¬ 
ing under defective appointments are at least de 
facto officers, 60 * 5 but where an attempted appoint¬ 
ment is void, the person attempted to be appointed 
is neither a de facto, nor a de jure, officer, but mere¬ 
ly a usurper, or an intruder, without even a color¬ 
able right to the office. 60 - 10 

d. Appointment in Civil Cases 

A substitute prosecuting attorney may be appointed 
In civil cases under the authority of some statutes. 


Under some statutes the court may appoint a 
substitute prosecuting attorney in civil cases.® 1 It 
has been held that the power of a court to appoint 
an attorney to institute a civil action in behalf of 
a county in lieu of the state's or prosecuting attor¬ 
ney emanates solely from statute and is limited by 
the provisions of the statute. 62 

e. Grounds of Appointment 

The absence, disqualification, or incapacity of the 
regular prosecuting attorney to act is ordinarily ground 
for appointment of a substitute, but, if no grounds are 
shown, the court may not take the prosecution from the 
regular incumbent and confer the conduct of the case 
on a substitute. 

The absence of the regular incumbent is ordi¬ 
narily ground for appointment of a substitute dis¬ 
trict or prosecuting attorney, 63 and, under statutes 
authorizing appointment of a substitute “in the ab¬ 
sence” of the commonwealth's or prosecuting attor¬ 
ney, 66 or “when he fails to attend at the trial,” 6S 
such official may in legal effect be “absent" or in 
the contemplation of the statute may “fail to at¬ 
tend” when he is disqualified or for some other 
reason is disabled from performing the functions 
of his office. It has been held that “absence” means 


57. XXL Illinois 

(1) There is authority which ap¬ 
pears to support the view that a 
special prosecuting attorney may be 
an officer, at least de facto. 

Ill.—Lavin v. Cook County, 92 N.E. 
291, 245 Ill. 496, wherein there 
was a dissenting opinion which ex¬ 
pressly stated that the dissent was 
on the ground that such an attor¬ 
ney was in no sense an officer. 

18 C.J. p 1341 note 93. 

(2) Later authority states that 
Lavin case, supra, did not hold that 
a special prosecuting attorney was 
an officer, and such later authority 
is to effect that there is no such 
office as "special state's attorney" 
and that such an attorney, while 
performing a public function, is not 
to be deemed a public officer. 

Ill.—Aiken v. Will Counts', 52 N.E. 

2d 607, 321 Ill.App. 171—McDonald 
v. Chicago Daily News Pub. Co. f 
252 Ill.App. 61. 

58. Cal.—Sloane v. Hammond, 254 
P. 648, 81 C.A. 590. 

Prosecution of district attorney 
Special counsel, appointed to pros¬ 
ecute county district attorney, is en¬ 
gaged in exercise of state, and not 
county, powers. 

Cal.—Sloane v. Hammond, supra. 

59. Cal.—Sloane v. Hammond, su¬ 
pra. 

60. Fla.—Pelaez v. State, 144 So. 
364, 107 Fla. 50. 


60.5 Conn.—State v. Hayes, 18 A. 

2d 895, 127 Conn. 543. 

60.10 N.Y.—Smith v. Dillon, 44 N. 
Y.S.2d 719, 267 App.Div. 39. 

61. Ill.—Mix v. People, 4 N.E. 783. 
116 III. 265. 

La.*—State v. Reid, 37 So. 866, 113 
La. 890. 

62. N.D.—Ward County v. Jacob¬ 
son, 288 N.W. 568, 69 N.D. 545. 

Declaratory judgment 

The district court has no power 
under Comp.L.1913 5 3376 to appoint 
an attorney to bring an action for a 
declaratory judgment in behalf of a 
county. 

N.D.—Ward County v. Jacobson, su¬ 
pra. 

63. Colo.—Glavino v. People, 224 
P. 225, 75 Colo. 94. 

Okl.—Hayes v. State, 274 P. 41, 41 
Okl Cr. 302. 

Tex.—Butler v. State, 299 S.W. 420, 
108 Tex.Gr. 177. 

Absence on. official business 
Court had authority to appoint 
special attorney to represent county 
attorney when county attorney was 
absent on official business. 

Okl.—Hayes v. State, 274 P. 41, 41; 

OkLCr. 302. 

Mandatory statute 

Under a statute providing that, if 
the district attorney is sick or ab¬ 
sent, the court "shall appoint some; 
person to discharge the duties of 
the office until the proper officer re¬ 
sume the discharge of his duties,” 

717 


the court not only may but must 
appoint a substitute when the reg¬ 
ular incumbent is absent. 

Colo.—Glavino v. People, 224 P. 225, 
75 Colo. 94. 

64. Ky.—Northcutt v. Howard, 139 
S.W.2d 70, 279 Ky. 219. 

Absence in military service 
Ky.—Whitworth v. Miller, 193 S.W. 
2d 470, 302 Ky. 24—Caudei v. Pre¬ 
witt, 178 S.W.2d 22, 296 Ky. 848. 

Investigation of attorney by grand 
Jury 

Where a commonwealth attorney 
is indicted or grand jury is actually 
investigating charges against him, 
the circuit judge may appoint a 
commonwealth attorney pro tempore 
under the statutes permitting such 
an appointment "in the absence of 
the commonwealth's attorney;” but 
a commonwealth's attorney does not 
in legal effect become "absent” 
merely because the circuit judge has 
instructed a grand jury to investi¬ 
gate commonwealth attorney and 
other law-enforcing officials of the 
county concerning their failure to 
enforce the law, where it is not 
shown that the grand jury is actual¬ 
ly investigating the attorney in 
question. 

Ky.—Northcutt v, Howard, 136 S.W. 
2d 70. 279 Ky. 219. 

65. Mont.—State v. District Court 
of Second Judicial Dist. in and foi 
Silver Bow County, 157 P. 1157, 52 
Mont 37L 
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absence from the court 66 and not necessarily from 
the district or county. 67 Where the statute author¬ 
izes appointment of a substitute when the county or 
prosecuting attorney “fails to attend at the trial,” 
the statutory phrase means more than a temporary 
absence from court and contemplates a prolonged 
absence and failure to attend which hinders and de¬ 
lays the orderly business of the court. 68 Where 
the statute authorizes appointment of a special 
prosecuting attorney whenever the prosecuting at¬ 
torney is unable to attend, the words “unable to at¬ 
tend” do not extend to a situation where the prose¬ 
cuting attorney is unable to attend because he is not 
qualified to hold office. 68 * 5 

The disqualification or incapacity of a district or 


prosecuting attorney to act, arising from interest or 
otherwise, will generally authorize appointment of 
a substitute. 69 It has been held that a prosecuting 
attorney pro tempore may be appointed not only 
when the regular official is absent or disqualified, 
but also when, although present, he refuses, or is 
unable, to prosecute. 70 

In the absence of proper grounds for appointment 
of a district or prosecuting attorney pro tempore, 
the court may not take the case from the regular 
incumbent of the office and commit its conduct to a 
substitute, 71 and there is no authority as a rule for 
appointment of a special prosecuting attorney to 
prosecute actions which the regular prosecutor was 
under no duty to conduct. 72 


66. Colo.—Glavino v. People, 224 P 
225, 75 Colo. 94. 

Ky.—Shelton v. Commonwealth, 6 S. 
W.2d 1094, 224 Ky. 671. 

67. Colo.—Glavino v. People, supra. 
Ky.—Shelton v. Commonwealth, 6 S. 

W.2d 1094, 224 Ky. 671. 

68. Okl.—Smith v. State, 275 P. 
1071, 42 Okl.Cr. 308. 

68.5 Ill.—People ex rel. Elliott v. 
Benefiel, 91 N.E.2d 427, 405 Ill. 
500. 

69- Colo.—Glavino v. People, 224 P. 
225, 75 Colo. 94. 

Ind.—State ex rel. Spencer v. Crim¬ 
inal Court of Marion County, 15 
N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 N.E.2d 888, 214 Ind. 
551. 

Okl.—Baggett v. State, 248 P. 875, 35 
Okl.Cr. 119. 

Interest or physical causes 

County attorney may be “dis¬ 
qualified to act” because of inter¬ 
est in subject matter, relationship 
to parties in interest, or because of 
physical causes. 

Okl.—Lattimore v. Vera or, 288 P. 

463, 142 Okl. 105. 

Personal interest 

Where personal interest of pros¬ 
ecuting 1 attorney in any case is such 
as to indicate that he might be in¬ 
fluenced thereby and not be fair to 
defendant in trial of case, he should 
be disqualified and special prosecutor 
appointed for such case. 

Mo.—State v. Egan, App., 272 S.W. 
2d 719. 

Appearance as witness 

(1) Appointment of a special 
state's attorney, where regular 
state's attorney was a necessary wit¬ 
ness, was proper procedure. 

Ill.—People v. Doss, 51 N.E.2d 517, 
384 Ill. 400, certiorari denied Doss 
v. People of State of Illinois, 64 
S.Ct. 788, 321 TJ.S. 789, 88 L.Ed. 
1079. 

People v. Moretti, 109 N.E.2d 
915, 349 Ill.App. 67, affirmed 114 
N.E.2d 337, 415 Ill. 398. 


(2) Duty of prosecuting attorney 
who is a necessary witness to with¬ 
draw and have other counsel prose¬ 
cute case generally see Witnesses 
§ 113. 

Representation, of accused at first 
trial 

Appointment of a special county 
attorney is proper where regular 
county attorney is disqualified by 
reason of having represented accused 
in identical case at time of his first 
trial. 

Okl.—Lizar v. State, 166 P.2d 119, 82 
Okl.Cr. 56. 

Pendency of civil action 

The appointment of a substitute 
for the state’s attorney, under Rev. 
Code 1919 § 6004, on the ground that 
defendant had brought a civil action 
for damages against the state’s at¬ 
torney, and that this disqualified the 
state’s attorney, was held not error, 
in the absence of a showing as to 
the nature of the civil action. 
S.D.—State v. Shevlin, 195 N.W. 508, 
46 S.D. 610. 

Special circumstances 

Refusing to exclude special coun¬ 
sel for state from participating in 
trial in embezzlement and larceny 
prosecution against former clerk of 
county court was held not error, 
where order appointing special coun¬ 
sel recited that there was unprece¬ 
dented amount of work devolving on 
prosecuting attorney and assistant, 
and that due to peculiar nature of 
charge in case, and in similar cases 
against other former county officers, 
prosecuting attorney and his assist¬ 
ant would be unable to act. 

W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598. 

Under indictment 

"Where district attorney was under 
indictment for murder, attorney gen¬ 
eral would be justified in appointing 
special attorney to supersede dis¬ 
trict attorney in performance of all 
duties during time district attorney 
remained under indictment. 
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Pa.—Commonwealth v. Ryan, 188 A. 

764, 126 Pa.Super. 306. 

Under investigation 

County attorney is disqualified to 
appear before grand jury when it is 
investigating his official conduct, 
and district court has authority to 
declare county attorney’s disqualifi¬ 
cation to appear before grand jury 
so far as he is disqualified and to 
appoint substitute to conduct in¬ 
quiry subject to supreme court’s 
superintending control. 

Okl.—Lattimore v. Vernor, 288 P. 
463, 142 Okl. 105. 

70. Fla.—Taylor v. State, 38 So. 380, 
49 Fla. 69. 

18 C.J. p 1341 note 88. 

71. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 JST.E.2d 888, 214 Ind. 
551. 

Mich.—People v. Veenstra, 60 N.W.2d 
309, 337 Mich. 427—In re Interven¬ 
tion of Attorney General, 40 N.W. 
2d 124, 326 Mich. 213. 

Mo.—Ex parte Howell, 200 S.W. 65, 
273 Mo. 96. 

Okl.—Lattimore v. Vernor, 288 P. 
463, 142 Okl. 105. 

Smith v. State, 275 P. 1071, 42 
Okl.Cr. 308. 

Pa.—Commonwealth v. Frantjis, 89 
Pa.Dist. & Co. 303—Commonwealth 
v. Zerbey, 16 Pa.Dist. & Co. 816. 
Neither sick nor absent 

Rev.St.1919 § 743, providing for ap¬ 
pointment of one to discharge du¬ 
ties of prosecuting attorney if regu¬ 
lar prosecuting attorney is sick or 
absent, did not authorize circuit 
court to appoint temporary prosecut¬ 
ing attorney to assist grand jury in 
investigating charges against prose¬ 
cuting attorney, who was neither 
sick nor absent. 

Mo.—State ex rel. Jones v. Wurde- 
man, 274 S.W. 407, 309 Mo. 408. 

72. Idaho.—Mills v. Board of Com’rs 
of Minidoka County, 204 P. 876, 
35 Idaho 47. 
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f. Exercise of Power of Appointment 

(a) In general 

(b) Proceedings 

(a) In General 

Under prevailing local practice appointment of a sub¬ 
stitute district or prosecuting attorney may be made by 
the court, county board, governor, or other official. 

Under different constitutional or statutory pro¬ 
visions the power of appointing a substitute dis¬ 
trict or prosecuting attorney may reside in, and be 
exercised by, the court or judge, 73 by the governor, 74 
the attorney general, 75 the county board, 76 or the 
prosecuting attorney himself. 77 Where the pros- 
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ecuting attorney is disqualified by interest, hoi 
ever, he is without power to appoint any one 
represent him. 76 Citizens have no right of action 
compel a court to appoint a special prosecutor. 7 * 

Statutes changing the mode of appointing a pro 
ecuting attorney pro tempore are not retroactive. 
Where a statute provides that the district attorn 
is the regular attorney for the levee board of 1 
judicial district, and that no board shall retain a 
special attorney to represent it unless a real nec< 
sity exists therefor, on the appointment of spec 
counsel by the board, the district attorney has t 
right to have a court determine whether real neo 
sity for such employment exists. 76 - 5 


Prosecutions before probate or jus¬ 
tice’s court 

The district court had no right, 
under Comp.St. § 3654, to appoint 
a special county prosecuting attor¬ 
ney to prosecute criminal actions be¬ 
fore a probate or justice's court un¬ 
less the prosecuting attorney had 
been called on or requested to prose¬ 
cute such proceedings by the magis¬ 
trate under § 3655 sub 2 so as to 
create a duty on his part to do so. 
Idaho.—Mills v. Board of Com'rs of 
Minidoka County, supra. 

73. U.S.—U. S. ex rel. Doss v. Dinds- 
ley, C.C.A.I11., 148 F.2d 22, 15S A.D. 
R. 525, certiorari denied 65 S.Ct. 
1195, 325 U.S. 858, 89 D.Ed. 1978. 
Colo.—Glavino v. People, 224 P. 225, 
75 Colo. 94. 

Conn.—State v. Hayes, 18 A.2d 895, 
127 Conn. 543. 

Fla.—Hall v. State, 187 So. 392, 136 
Pla. 644. 

Idaho.—Mills v. Board of Com’rs of 
Minidoka County, 204 P. 876, 35 
Idaho 47. 

Ind.—State ex rel. Purcell v. Circuit 
Court of Sullivan County, 92 N.E. 
2d 843, 22S Ind. 410—Marshall v. 
State, S3 N.E.2d 763. 227 Ind. 1. 
Ky.—Whitworth v. Miller, 193 S.W. 
2d 470, 302 Ky. 24. 

N.C.—State v. Morgan, 35 S.E.2d 621, 
225 N.C. 549. 

•Okl.—Dizar v. State, 166 P.2d 119, 
82 Okl.Cr. 56—State v. Gray, 111 
P.2d 514, 71 Okl.Cr. 309—Hisaw v. 
State, 165 P. 636, 13 Okl.Cr. 484. 
18 C.J. p 1341 note 96. 

•Court of criminal jurisdiction 

Authority given by Comp.Li. §§ 
5994, 5995, to a court “having crim¬ 
inal jurisdiction” to appoint a spe¬ 
cial prosecutor, under stated circum¬ 
stances, appertains to a court hav¬ 
ing such criminal jurisdiction when 
the occasion for the appointment 
Arises, although it did not have it 
when the sections were enacted. 
-Colo.—Glavino v. People, 224 P. 225, 
75 Colo. 94. 


Deputizing Try district attorney- as 
unnecessary 

Attorney presenting particular case 
to grand jury during district attor¬ 
ney’s incapacity could be appointed 
by the court without being appoint¬ 
ed a deputy toy the district attor¬ 
ney. 

Or.—State v. Gauthier, 231 F. 141, 

113 Or. 297. 

Discretion of court 

Appointment of prosecuting attor¬ 
ney in lieu of disqualified prosecut¬ 
ing attorney, under statute, rests in 
sound discretion of trial court. 
Ill.—People v. Doss, 48 N.E.2d 213, 
318 IlLApp. 387, affirmed 51 N.E. 
2d 517, 384 I1L 400, certiorari de¬ 
nied 64 S.Ct. 788, 321 U.S. 789, 88 
D.Ed. 1079. 

Neb.—Quinton v. State, 200 N.W. 881, 
112 Neb. 684. 

74. Pla.—Advisory Opinion to Gov¬ 
ernor, 10 So.2d 926, 152 Pla. 119. 

Da.—State v. Barrow, 30 Da.Ann. 
657. 

18 C.J. p 1341 note 1. 

Discretion of governor 

Governor in appointing a special 
or substitute prosecutor may act 
under either of two applicable stat¬ 
utes, without regard to the other 
and his choice is discretionary. 

Or.—State v. Farnham, 234 P. 806, 

114 Or. 32. 

Confirmation of senate not required 
Where certain state attorneys and 
county solicitors, whose permanent 
appointments required confirmation 
by senate, had been granted military 
leave of absence under statutory au¬ 
thority, appointment by governor of 
persons to act in place of such offi¬ 
cials did not require any confirma¬ 
tion by senate. 

Pla.—Advisory Opinion to Governor, 
12 So.2d 879, 152 Pla. 674. 

75. Cal.—Poland v. Ventura Coun¬ 
ty, 67 P. 498, 135 C. 412. 

18 C.J. P 1341 note 2. 

Objection by county controller 
County controller could not ques¬ 
tion necessity of appointment of 
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special prosecutor where discret 
of requesting appointment was ve 
ed in president judge and discret 
of making appointment in atton 
general. 

Pa.—Commonwealth ex rel. Atton 
General, to Use of Weber, v. 3 
in, 168 A 868, 110 Pa.Super. i 

76. Idaho.—Anderson v. Shosh 
County, 53 P. 105, 5 Idaho 7- 

18 C.J. p 1341 note 3. 

Statute held not to affect right 
Statute authorizing county at 
ney to procure assistants in fel 
trial with district judge’s appro 
but providing that nothing the 
shall prevent county board of su 
visors from employing attorney 
assist county attorney in any ci 
wherein state or county is interes 
does not deprive such board of r 
to employ special prosecutor 
criminal case, 

Iowa.—Burry v. Haynes, 7 XA 
914, 232 Iowa 1209. 

77. Da.—State v. Bezou, 20 So. 

48 Da.Ann. 1369. 

18 C.J. p 1341 note 4. 

78. Ind.—State v. Ellis, 112 
98, 184 Ind. 307. 

Okl.—Hart graves v. State, IV 
343, 5 OkLCr. 266, 33 D.R.A., 
568, Ann.Cas.l912D 180. 

78J> Ind.—Lake County Pro] 
Owners Ass'n, Hammond Bran 
Holovachka, 121 N.E. 2d 721, 
Ind. 509. 

OitizeaLS’ committee has no 
of action to have a special prose 
appointed to investigate allege 
regular acts of regular prosecui 
Ind.—Lake County Property Oi 
Ass’n v. Holovachka, 120 > 
263, 233 Ind. 509, petition <3 
121 N.E.2d 721, 233 Ind. 50! 

79. Da.—State v. Parlange, 2 
Ann. 548. 

18 C.J. p 1342 note 6. 

79.5 Da.—Board of Com'rs of 
Devee Dist. v. Perea?* 12 So.2 
202 Da. 655. 
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(b) Proceedings 

In order to render the attempted appointment of a 
substitute district or prosecuting attorney effective, there 
must be a sufficient compliance with statutory procedural 
requirements, such as the requirements of notice or pe¬ 
tition, hearing, and proof. 

In the absence of a statute to the contrary, an 
attorney general and his assistants need not be 
formally appointed by the court as special prosecut¬ 
ing attorneys, but it is sufficient if the court acqui¬ 
esces in such an appointment made on order or re¬ 
quest of the governor. 80 The fact that an attorney 
other than the county attorney appears before a 
court in litigation affecting the interest of the coun¬ 
ty purporting to act for the county, and is recog¬ 
nized by the court without objection from any 
source, is not equivalent to appointment of the attor¬ 
ney to act for, and instead of, the county attor¬ 
ney. 80 - 5 

The jurisdiction of the court to appoint a special 
attorney need not be invoked at the instance of the 
prosecuting attorney, but the appointment may be 
made by the court on its own motion or on the peti¬ 
tion of a citizen, 81 although, under statute, it has 
been held that the court lacks jurisdiction to appoint 
a substitute stated or prosecuting attorney until a 
petition has been filed therefor and a showing of 


necessity has been made. 82 

An application may be sufficient even though the 
state is not named as plaintiff in the title thereof, 
where the body of the application shows that the 
state is the real party in interest. 82 - 5 Under some 
statutes a motion to disqualify a prosecuting attorney 
from participation in a case which does not allege 
that he is pecuniarily interested in the outcome of 
the case or related to any party within the pro¬ 
hibited degree is subject to general demurrer. 82 - 10 
Power to appoint a substitute in cases in which 
the prosecuting attorney has been involved may be 
exercised without first taking steps for the removal 
of the latter. 83 

Where the statute provides that the assistant dis¬ 
trict attorney shall become acting district attorney 
if the duly elected district attorney enters the mili¬ 
tary service, an attempted appointment of a special 
assistant district attorney by the county judge is 
void. 83 - 5 

Hearing and proof . Before appointing a substi¬ 
tute on the ground of the disqualification of the reg¬ 
ular county, district, or prosecuting attorney, the 
court should conduct a hearing, 84 and appointment 
of a substitute should not be made on an ex parte 
motion of the judge 85 or in chambers. 86 Under 


80. Mo.—State v. Huett, 104 S.W. 
2d 252, 340 Mo. $34. 

Acquiescence in order during 1 vaca¬ 
tion 

Where judge in vacation made or¬ 
der appointing assistant attorney 
general as acting prosecuting attor¬ 
ney and court acquiesced in appoint¬ 
ment by overruling motion to quash 
information which complained only 
of assistant attorney general's au¬ 
thority, such officer had authority to 
file information, whether or not order 
of judge in vacation, as distinguished 
from “court/' was sufficient to confer 
authority. 

Mo.—State v. Huett, supra. 

80.5 Okl.—Board of Com’rs of Tulsa 
County v. Johnston, 134 P.2d 335, 
192 Okl. 203, 

81. Ill.—People v. Northup, 184 Ill. 
App. €38. 

82. Ill.—Stephens 7. Host, 244 Ill. 
App. 261. 

825 Ind.—State ex rel. Steers v. 
Holovachka, 142 N.E.2d 593, 236 
Ind. 565. 

Presumption, of amendment to con¬ 
form to facts found 
Where, following submission of 
case involving application for ap¬ 
pointment of special prosecuting at¬ 
torney, court made entry in order 
book with respect to parties, “Comes 
now the State of Indiana by its 


Attorney General,” and prosecutor 
opposing appointment did not ask to 
have record changed, even if applica¬ 
tion had been defective as originally 
filed, in that it did not name state as 
party plaintiff, reviewing court must 
assume that it was amended to con¬ 
form to fact as determined by de¬ 
cree of court. 

j Ind.—State ex rel. Steers v. Holo¬ 
vachka, supra. 

82.10 Ga.—Robinson v. State, 71 S. 
E.2d 677, 86 Ga.App. 375. 

83. Colo.—People v. Second Judicial 
Dist. Ct., 66 P. 896, 29 Colo. 5. 

83.5 3ST.Y.—Smith v. Dillon, 44 N.T.S. 
2d 719, 267 App.Div. 39. 

84. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 N.E.2d 888, 214 
Ind. 551. 

Okl.—Board of Com'rs of Tulsa Coun¬ 
ty v. Johnston, 134 P.2d 335, 192 
Okl. 203—Mifflin v. Arnett, 4 P.2d 
732, 153 OkL 47. 

Over objection, of regular prosecutor 
The court should not appoint a 
substitute in place of the regular 
prosecuting attorney, on the ground 
that the latter is disqualified, over 
his objection without affording him 
a chance to be heard, and hearing on 
proof showing county attorney is 
disqualified is prerequisite to dis¬ 
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trict court’s appointing another to 
perform county attorney’s duties for 
time being. 

Okl.—Lattimore v. Vernor, 288 P. 

463, 142 Okl. 105. 

Hotice and hearing 

The statute making it the duty of 
the state’s attorney to prosecute cer¬ 
tain actions accruing to the state or 
county, and providing that in case 
state’s attorney refuses or neglects 
to perform such duty, after it has 
been properly brought to his atten¬ 
tion, or neglects or refuses to in¬ 
stitute a civil action in which the 
state is a party, does not authorize 
the judge of a district court to 
make an order without notice and 
hearing, determining that state’s at¬ 
torney has failed and neglected to 
institute an action which it was his 
duty to institute and to appoint an¬ 
other attorney to institute such ac¬ 
tion instead of the state's attorney. 
N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Ward County, 
291 N.W. 620, 70 N.D. 17. 

85. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, pe¬ 
tition denied 16 N.E.2d 888, 214 
Ind. 551. 

86. Ala.—Joyner v. State, 78 Ala. 
448. 

Idaho.—Mills v. Board of Com’rs of 
Minidoka County, 204 P. 876, 35 
Idaho 47. 
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some statutes proof must be offered showing that 
the prosecuting attorney is disqualified, or unable 
to attend to his duties, or is absent from the coun¬ 
ty 8 6.5 and the appointment of a substitute should 
not be made on mere rumor and suspicion without 
adequate proof of the facts.® 7 On proof of the per¬ 
sonal involvement of the prosecuting attorney in 
proceedings before the grand jury and of his re¬ 
fusal to disqualify himself, it is incumbent on the 
court to order the prosecutor disqualified from the 
proceedings and to appoint a disinterested person 
in his place. 87 - 5 

Time of appointment. Where the prosecuting 
attorney is to be the complaining witness, it has been 
held to be the better practice for the court to ap¬ 
point a substitute before the matter is presented to 
the grand jury. 88 A statute authorizing police juries 
to appoint a prosecuting attorney pro tempore with¬ 
in a specified time does not prohibit a subsequent 
appointment, if the power of the judge to act in such 
case has not, in the meantime, been exercised. 89 
The court’s appointment of a substitute county or 
prosecuting attorney in vacation may be ratified by 
its subsequent action in allowing him to proceed as 
state’s representative in a case. 90 


Vacation of order . The court may vacate its 
order for appointment of a substitute state’s or 
prosecuting attorney where the order is void or 
legally impossible of performance. 91 

g. Record and Presumptions 

The authorities differ with respect to the extent to 
which the record should show the facts surrounding an 
appointment of a substitute prosecuting attorney, but 
such appointment is presumptively legal unless the con* 
trary appears. 

Under some statutes there must be an order en¬ 
tered on the court journals showing that a hearing 
has been had and proof offered of the existence of a 
condition authorizing the appointment of a substi¬ 
tute district or prosecuting attorney before the per¬ 
son appointed may be vested with the powers of the 
prosecuting attorney, 91 - 50 The facts with respect to 
the appointment should appear of record, 92 and there 
is authority holding that the appointment itself must 
appear by the record. 93 Where it appears from the 
record that the judge in open court appointed a 
qualified and suitable attorney as special prosecut¬ 
ing attorney, and an entry is made on the journal 
of such appointment, this is a sufficient compliance 
with the statute, and it is not necessary for the 
minutes to show the reason for the appointment, 


Necessity of judicial determination 
Where the district court, under 
the provisions of Comp.St. § 3654, 
appoints a special prosecutor, there 
must be a judicial determination of 
the disqualification of the regular 
prosecuting attorney, and a minute 
entry thereof, reciting the reasons 
therefor, must be made in open 
court. 

Idaho.—Mills v. Board of Com'rs of 
Minidoka County, supra. 

86.5 Okl.—Board of Com'rs of 
Tulsa County v. Johnston, 134 P.2d 
335, 192 Okl. 203. 

87. Ind.—State ex rel. Spencer v. 
Criminal Court of Marion County, 
15 N.E.2d 1020, 214 Ind. 551, peti¬ 
tion denied 16 N.E.2d 888, 214 
Ind. 551. 

Proof of disqualification. 

“Before the district courts of this 
state have the power to appoint a 
suitable person to perform, for the 
time being, the duties required by 
law to be performed by the county 
attorney, a hearing must be had 
and proof must be offered showing 
that the county attorney is dis¬ 
qualified, and an order entered upon 
the journal of said court showing 
such a hearing has been held, and 
proof offered, and the court finds 
from such proof that the county 
attorney is disqualified to perform, 
for the time being, the duties, for 
which the district court then ap- 

27 C. J.S.—46 


points a special or substituted coun¬ 
ty attorney to perform.” 

Okl.—Mifflin v. Arnett, 4 P.2d 732, 

153 OkL 47. 

Oral finding of absence 

Where the trial court made an 
oral finding at the beginning of the 
trial of a criminal case that the dis¬ 
trict attorney was absent from the 
court and not performing the duties 
of his office, and that there was no 
official of his office present and 
able to perform the duties, and there 
was no showing to the contrary, the 
court was authorized, under Rev.St 
1908 $ 1577, to appoint another at¬ 
torney to conduct the prosecution. 
Colo.—Stone v. People, 204 P. 897, 71 

Colo. 162. 

Affidavits 

The term "or otherwise,” as used 
in statute providing that, where it 
has been brought before district 
court by affidavit “or otherwise” that 
state’s attorney refuses or neglects 
to perform his duty to bring an 
action, the district court shall ap¬ 
point some suitable person to pro¬ 
ceed with the action, means some 
instrument that may be made a mat¬ 
ter of record, and of substantially 
similar force and effect as an affi¬ 
davit, showing the existence of a 
cause of action and the alleged 
grounds of breach of duty of the 
state’s attorney in failing to insti¬ 
tute an action. 


N.D.—State ex reI. Ilvedson r. Dis¬ 
trict Court in and for Ward Coun¬ 
ty, 291 N.W. 620, 70 N.D. 17. 

87.5 Ind.—State ex rel. Steers v. 
Holovachka, 142 N.E.2d 593, 236 
Ind. 408. 

88. Ill.—-People v. Strauch, 93 N.E, 
126, 247 Ill. 220. 

89. La.—State v. Montgomery. 25 
La.Ann. 138—State v. Lynch, 23 
La~Ann. 786. 

90. Okl.—Lizar v. State, 166 P.2d 
119, 82 Okl-Cr. 56—Hi saw v. States 
165 P. 636,13 Okl.Cr. 484. 

91. Ill.—Stephens v. Bost, 244 III, 
App. 261. 

91.50 Okl.—Board of Com’rs of 
Tulsa County v. Johnston, 134 F.2d 
335, 192 OkL 203—Mifflin v. Arnett, 
4 P.2d 732, 153 Okl. 47. 

92. Idaho.—Mills v. Board of 
Com’rs of Minidoka County, 204 P. 
876, 35 Idaho 47. 

N.D.—State ex rel. Ilvedson v. Dis¬ 
trict Court in and for Want Coun¬ 
ty, 291 N.W. 620, 70 NJD. 17. 

Okl.—Mifflin v. Arnett, 4 P.2d 732, 
153 OkL 47. 

S3. Ala.—Joyner v. State, 78 Ala. 
448. 

Wis.—Colbert v. State, 104 M.W« 
61, 125 Wis. 423. 

Becord held sufficient 

Ala.—Jones v. State, 75 So. 8361 16 
Ala. App. 154. 
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since this information may be obtained from an i 
-examination of the whole record. 93 * 5 ’ 

On the other hand, it has been held that the law ; 
presumes that the appointment of a prosecuting at¬ 
torney pro tempore, appearing of record, was legally 
and properly made, although the record fails to 
state facts authorizing it, and that a person who has 
acted as a public officer is presumed to have been 
duly appointed until the contrary appears, 94 and 
that, unless required by statute, it is not even neces¬ 
sary that the appointment itself be shown by the 


27 C.J.S. 

record, since the fact that another is permitted by 
the court to take the place of the prosecuting attor¬ 
ney raises a presumption of, and is generally tanta¬ 
mount to, an appointment. 95 This presumption may 
be overcome by other facts on the face of the rec¬ 
ord. 96 

The validity of the appointment is not condi¬ 
tioned on any recital in the order as to the source 
from which the substitute prosecutor shall receive 
his compensation. 97 


B. ELIGIBILITY, QUALIFICATION, AND TENURE 


§ 29(1). Eligibility 

a. In general 

b. Age, residence, and official status 

C. Professional connection with com¬ 
plainant, accused, or other inter¬ 
ested persons 

a. In General 

An assistant or substitute prosecuting attorney should 
be competent to fulfill the duties assigned him and ordi¬ 
narily should be a member of the bar, although he does 
not necessarily have to possess the qualifications pre¬ 
scribed for the principal prosecuting attorney. 

Broadly speaking, an assistant or substitute dis¬ 
trict or prosecuting attorney should be one compe¬ 
tent to fulfill the duties assigned him, although he 
does not necessarily have to fulfill the qualifications 
prescribed by law for a principal district or prose¬ 
cuting attorney. 98 Where the district attorney is 
disqualified to act in the prosecution of a criminal 
case, his assistant, who is appointed and serves at 
his will and pleasure, is also disqualified; 98 * 5 and in 
the exercise of his discretion, the judge may prop¬ 
erly reject the services of an appointee of the dis¬ 
qualified district attorney. 98 * 10 Thus, where the dis¬ 
trict attorney is incompetent to act, and has recused 


himself, it has been held that his assistant is equally 
incompetent. 99 A constitutional provision that no 
senator or representative shall, during the term for 
which he was elected, be appointed to any civil of¬ 
fice under the state, does not disqualify a member 
of the legislature who is a member of the bar from 
assisting in the prosecution of a criminal case. 1 

An assistant or substitute is not disqualified be¬ 
cause of his interest in the prosecution, 2 nor be¬ 
cause he has formed an opinion that defendant is 
guilty; 3 nor is he ineligible to prosecute violations 
of the liquor law, although he has a strong prejudice 
against the liquor traffic. 4 An assistant to the pros¬ 
ecuting attorney does not render himself incompe¬ 
tent because, before the trial, he attempts to discuss 
the case with defendant’s witnesses, where there is 
no attempt to influence their testimony. 5 

A prosecuting attorney pro tempore or one ap¬ 
pointed to assist in a prosecution should be a mem¬ 
ber of the bar, 6 although casual prosecutions by lay¬ 
men may be permitted, as where state officials who 
are laymen and not learned in the law conduct pros¬ 
ecutions of a minor character relating to their de¬ 
partments. 7 It has been held that whether or not 


93.5 Okl.—Lizar v. State, 166 P.2d 
119, 82 Okl.Cr. 56. 

94. Ind.—Marshall v. State, 83 N.E. 
2d 763, 227 Ind. 1. 

Tenn,—Turner v. State, 15 S.W. 838, 
89 Tenn. 547. 

Tex.—Cook v. State, 176 S.W.2d 941, 
146 Tex.Cr. 523. 

18 C.J. p 1342 note 10. 

95. Mo.—State v. Duncan, 22 S.W. 
699, 116 Mo. 288. 

18 C.J. p 1342 note 11. 

96. Tenn.—State v. Davidson, 2 
Coldw. 184. 

97. Wash.—State v. Wallace, 206 P. 
27, 119 Wash. 457. 

98. N.D.—State v. Rodman, 221 N. 
W. 25, 57 N.D. 230. 

18 C.J. p 1342 note 15. 


Disqualification held not shown 
Tex.—Harwell v. State, 197 S.W.2d 
349, 149 Tex.Cr. 559. 

98.5 Tex.—State v. May, Civ.App., 
270 S.W.2d 682. 

98.10 Tex.—State v. May, supra. 

99. La.—State v. Buhler, 62 So. 
145, 132 La. 1065. 

1. Wyo.—Ross v. State, 57 P. 924, 
8 Wyo. 351. 

2. Wis.—Lawrence v. State, 7 N.W. 
343, 50 Wis. 507. 

18 C.J. p 1342 note 21. 

3. Wyo.—Ross v. State, 57 P. 924, 
8 Wyo. 351. 

Disqualification by prejudice not 
shown 

Neb.—Baskins v. State, 293 N.W. 270, 
138 Neb. 334. 


4. Mich.—People v. O’Neill, 65 N.W. 
540, 107 Mich. 556. 

5. Wyo.—Ross v. State, 57 P. 924, 
8 Wyo. 351. 

6. Fla.—King v. State, 31 So. 254, 
43 Fla. 211. 

La.—State v. Henry, 198 So. 910, 196 
La. 217—O'Connor v. East Baton 
Rouge, 31 La.Ann. 221. 

7 . N.Y.—People v. Black, 282 N.Y. 
S. 197, 156 Misc. 516. 

Prohibition of practice as attorney 
(1) Prosecution for violating con¬ 
servation law was held properly 
conducted by conservation depart¬ 
ment inspector, notwithstanding 
statute prohibiting layman from 
making it a business to practice as 
attorney in court or before a mag- 
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a county attorney assisting a district attorney is a 
member of the bar concerns the court and not ac¬ 
cused, 8 and that payment of salary to a duly ap¬ 
pointed prosecuting attorney pro tempore cannot be 
denied on the ground that he was inefficient or with¬ 
out learning. 9 On the other hand, there is authori¬ 
ty holding that accused is entitled to know whether 
a person is duly qualified to be designated and en¬ 
rolled as a special prosecuting attorney even though 
the district attorney and the trial judge are satis¬ 
fied by such person’s statement dehors the record 
that he is an attorney at law. 9 - 5 

In the absence of a statutory provision to the con¬ 
trary, the prosecuting attorney may have the as¬ 
sistance of his law partner in the prosecution of a 
case, 10 and in some jurisdictions the statutes express¬ 
ly authorize such employment, but without compen¬ 
sation to the person so assisting. 11 

De facto status . One appointed a special prose¬ 
cutor may be an officer de facto although he was in¬ 
eligible. 12 

b. Age, Residence, and Official Status 

Provisions relating to age and residential require¬ 
ments of prosecuting attorneys have been held inapplica¬ 
ble to deputies. 


Constitutional provisions fixing a minimum ag 
for prosecuting attorneys have been held inapplica 
ble to deputies. 13 

Residence . A person may be permitted to assis 
or act for the prosecuting attorney, even though ; 
nonresident of the county 14 or state, 15 although i 
has been held that assistants must be attorneys a 
law of the state. 16 Under a statute providing tha 
in multi-county circuits the state attorney and th 
assistant state attorney shall not reside in the sam 
county, no vacancy arises in the office of assistan 
state attorney where the incumbent serving a fixe 
term was eligible by residence at the time of hi 
appointment and commission, notwithstanding th 
subsequent election, during his term of office, of 
state attorney residing in the same county. 16 * 5 

Former prosecutors and prosecutors for other plat 
cs. An attorney who conducted the examinatio 
before the magistrate is eligible 17 and so is a form* 
prosecuting attorney. 18 The fact that one is pros* 
curing attorney for a different circuit, county, < 
district does not preclude his acting as assistant < 
substitute to or for the prosecuting attorney of tl 
forum. 19 It has been held, however, that the atto 


istrate, since inspector was not mak¬ 
ing it a “business to practice as at¬ 
torney,” and since even though, literal 
interpretation of statute would in¬ 
clude services of inspector in prose¬ 
cuting offender, legislature would 
not be held to have so intended, in 
view of unreasonable consequences 
of such interpretation. 

N.T.—People v. Black, supra. 

(2) District game inspector, act¬ 
ing as attorney in prosecution for 
violating conservation law, was held 
within statute prohibiting laymen 
from making it a “business to prac¬ 
tice as attorney;” and officer who 
makes investigation, lays informa¬ 
tion, procures issuance of warrant, 
and makes arrest, should not act as 
prosecuting attorney. 

N.Y.—People v. James, 269 N.Y.S. 

626, 150 Misc. 390. 

(3) Prosecution by chief of police 
of one accused of a misdemeanor in 
a municipal court was held not in 
violation of statute providing that 
no sheriff or deputy sheriff, police 
officer, constable, or city marshal 
shall be suffered to appear in any 
court or before a justice as attorney 
for any party in a suit. 

N.H.—State v. Urban, 100 A.2d 897, 

98 N.H. 346. 

Prosecution, in violation of law 

Game inspector who makes in¬ 
vestigation, secures necessary in¬ 
formation, and lays evidence be¬ 
fore magistrate* can, in behalf of 


people, conduct prosecution for vio¬ 
lating conservation law, but can¬ 
not prosecute where third person is 
complainant, and conviction is void 
where prosecution was conducted by 
him in violation of law. 

N.Y.—People v. James, 269 N.Y.S. 
626, 150 Misc. 290. 

8. Utah.—State v. Johnson, 9 P.2d 
186, 79 Utah 263. 

9. La.—O’Connor v. East Baton 
Rouge, 31 La.Ann. 221. 

9.5 La.—State v. Henry, 198 So. 910, 
196 La. 217. 

10. III.—People v. Gray, 95 N.E. 
268, 251 Ill. 431. 

Mich.—People v. Foote, 52 N.W* 
1036, 93 Mich. 38. 

12- Wis.—Kraimer v. State, 93 X. 
W. 1097, 117 Wis. 350—Richards 
v. State, 51 N.W. 652, 82 Wis. 
172. 

12. U.S.—U. S. ex rel. Doss v, Linds- 
Iey, C.C.A.IIL, 148 F.2d 22, 158 A. 
L.R. 525, certiorari denied 65 S.Ct. 
1195, 325 U.S. 858, 89 L.Ed. 1978. 

Colo.—Glavino v. People, 224 P. 
225, 75 Colo. 94. 

13. S.D.—State v. Phelps, 59 N.W. 
471, 5 S.D, 486. 

14. N.D.—State v. Rodman, 221 N. 
W. 25, 57 N.D. 230. 

Old.—Wingfield v. State, 205 P.2d 
320, 89 OkLCr. 45. 

18 CJ". p 1345 note 52. 
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Xu absence of statute requiring i 
assistant prosecuting attorney to 
a resident of the county, the coui 
will not read such a residence qua 
fication into the law, even though 
may be requisite under applies.! 
statutory provisions that he be 
citizen of the United States and 
resident of the state. 

N.D.—State v. Rodman, 221 N.W. . 
57 N.D. 230. 

15. Neb.—Goldsberry v. State, 3 
N.W. 1116, 92 Neb. 211. 

N.D.—State v. Kent, 62 N.W. 6 
4 N.D. 577, 27 L.R.A. 686. 

Out of court 

A foreign attorney may ass 
prosecutor to extent of looking 
law and helping in preparation 
case for trial, where he does 1 
participate in the actual court rc 
proceedings. 

Wyo.—Ross v. State, 57 P. 924 
Wyo. 351. 

18. N.D.—State v. Rodman, 221 
W. 25, 57 N.D. 230. 

18 C.J. p 1345 note 54. 

16.5 Fla.—Advisory Opinion to 
Governor, 92 So. 2d 513. 

17. Mass.—Commonwealth v. K 
8 Gray 501. 

IS C.J. p 1343 note 38. 

18. Wis.—Jackson v. State, 51 
W. 89. 81 Wis. 127. 

18 C.J. p 1343 note 39. 

19. Ga.—Floyd v. State, 186 
556, 182 Ga. 549. 
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ney of another county appointed to conduct removal 
proceedings against the attorney for the county of 
the forum, while he has the right so to act, appears 
in his capacity as an attorney at law and not in his 
official capacity as attorney for such other county. 20 

The attorney general and his assistants have su¬ 
pervisory jurisdiction over all district attorneys and 
may institute, prosecute, or intervene in any crim¬ 
inal proceedings, and no error may, as a rule, be 
predicated on the alleged ineligibility of an assist¬ 
ant attorney general to conduct a criminal prosecu¬ 
tion as assistant or substitute prosecuting attorney, 21 
or on the refusal to compel the attorney general to 
advise the court, in the presence of prospective ju¬ 
rors, that, in his judgment, the interests of the state 
require that he conduct the prosecution on behalf of 
the state. 21 * 5 The only incompatibility between the 
offices of prosecuting attorney and attorney general 
is due to legislative fiat, 21 * 10 and there is nothing in¬ 
herently or constitutionally incompatible in the per¬ 
formance by the attorney general of the duties of a 
prosecuting attorney. 21 * 15 

An assistant United States district attorney is eli¬ 
gible to appear as private prosecutor in a state court 
in a criminal prosecution of a full blooded, restricted 
Indian 22 


Judge . It has been held that, ordinarily, a judge 
should not participate in a criminal prosecution as 
assistant or substitute prosecuting attorney, 23 al¬ 
though the objection to his doing so is subject to 
waiver. 24 A judge of the court in which the trial 
is had cannot, after calling another judge to sit in 
his place, act as assistant to the prosecuting attor¬ 
ney, 25 and this is so notwithstanding he has sent 
in his resignation to take effect in a few days. 26 
On the other hand, it has been held that a county 
judge may properly appear as private prosecutor 
representing the state, 27 and it has also been held 
that a trial is not invalid because an assistant dis¬ 
trict attorney who was with the grand jury in hear¬ 
ing evidence and who conducted the trial in behalf 
of the commonwealth, was also a special judge of a 
district court. 28 

One will not be disqualified because he was dis¬ 
trict judge at the time the crime was committed and 
as such refused bail to accused. 29 A county judge 
who has appeared officially in a case by making an 
order authorizing the district attorney to employ 
counsel to assist him in a prosecution should not him¬ 
self thereafter accept a retainer as such counsel, al¬ 
though his doing so affords no ground for complaint 
on the part of accused. 30 Where the district at- 


Miss.—Steele v. State, 57 So.2d 574, 
213 Miss. 739—Fairley v. State, 138 
So. 330, 163 Miss. 682. 

Okl.—Smith v. State, 256 P. 944, 37 
Okl.Cr. 85. 

Tex.—Bingham v. State, 290 S.W.2d 
915, 163 Tex-Cr. 352, certiorari de¬ 
nied 77 S.Ct. 79, 352 U.S. 858, 1 
L.Ed.2d 64. 

Control hy prosecutor of forum 
Where prosecutor of county in 
which offense is triable controls pro¬ 
ceedings and performs official duty, 
prosecutor of another county, with 
former’s consent, may assist at 
trial. 

Okl.—Sanders v. State, 296 P. 764, 
50 Okl.Cr. 274. 

Mere discussion of case 

Where rape case involved crim¬ 
inal conduct in two counties, it was 
not improper for district attorneys 
of the two counties to talk over 
matter. 

Wis.—Scheldberger v. State, 235 N. 
W. 419, 204 Wis. 235. 

On request of prosecution 

Solicitor general in judicial cir¬ 
cuit of state is not disqualified to 
appear before court of different ju¬ 
dicial circuit and assist solicitor 
general of sueh circuit in murder 
prosecution, notwithstanding that so¬ 
licitor general of such circuit is not 
indisposed or disqualified or absent 
from circuit and such assistant is not 
requisitioned by presiding judge. 


Ga.—Floyd v. State, 186 S.E. 556, 
182 Ga. 549. 

20. Mont.—State v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 157 P. 1157, 
52 Mont. 371. 

21. Lra.*—State v. Ducre, 137 So. 745, 
173 La. 43 S. 

Unbonded assistant to county attor¬ 
ney 

In trial of criminal case, attor¬ 
ney general has power to designate 
assistant attorney general to ap¬ 
pear in his stead, and act with the 
county attorney, but it is not neces¬ 
sary that assistant be bonded depu¬ 
ty. 

i Neb.—Carlsen v. State, 254 N.W. 744, 
127 Neb. 11, certiorari denied Carl- 
sen v. State of Nebraska, 55 S.Ct. 
123, 293 U.S. 607, 79 L.Ed. 698. 

21.5 Wash.—State v. Perkins, 204 
P.2d 207, 32 Wash.2d 810, certiorari 
denied, Perkins v. Cranor, 70 S.Ct. 
97, 338 U.S. 562, 94 L.Ed. 529. 

21.10 • N.J.—State v. McFeeley, 54 A. 
2d 797, 136 N.J.Law 102. 

21.15 N.J.—State v. McFeeley, su¬ 
pra. 

22. Okl.—Sealy v. State, 87 P.2d 166, 
65 Okl.Cr. 356. 

23. Okl,—Mooney v. State, 300 P. 

639, 51 Okl.Cr. 170—Knight v. 

State, 295 P. 409, 49 Okl.Cr. 123. 
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Denial of fair trial 
When a judge of a court of rec¬ 
ord disqualifies in a criminal case 
and on the part of the prosecution 
participates in the trial, a judg¬ 
ment of conviction will be reversed 
on the ground that defendant did not 
have a fair and impartial trial. 
Okl.—Roddie v. State, 198 P. 342, 19 
Okl.Cr. 63. 

24. Okl.—Mooney v. State, 300 P. 
639, 51 Okl.Cr. 170. 

25. Mich.—People v. Evans, 40 N. 
W. 473, 72 Mich. 357. 

Okl.—Lilly v. State, 123 P. 575, 7 
Okl.Cr. 284, Ann.Cas.l914B 443. 

18 C.J. p 1343 note 32. 

26. Mich.—Bashford v. People, 24 
Mich. 244. 

27. Tex.—Clarich v. State, Cr., 129 
S.W.2d 291, 137 Tex.Cr. 282—Shoope 
v. State, 38 S.W.2d 793, 118 Tex.Cr, 
138. 

28. Mass.—Commonwealth v. Mc- 
Knight, 195 N.E. 499, 289 Mass. 
530, certiorari dismissed McKnight 
v. Commonwealth of Massachu¬ 
setts, 56 S.Ct. 245, 296 U.S. 660, 
80 L.Ed. 470. 

29. Wyo.—Ross v. State, 57 P. 924, 
8 Wyo. 351. 

30. N.Y.—People v. Sanducci, 88 N. 
E. 385, 195 N.T. 361, 23 N.Y.Cr. 
389. 
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torney refuses to appear, it has been held that in the to state who employed him or whom he represents, 

absence of timely objection by accused the judge may It has been held that the consent of the state is ; 

proceed with the trial and himself ask questions the authority required by private counsel and thj 
concerning the charges. 31 accordingly, it is proper to overrule defendant's m 

Assistant to judge. The fact that a person who * ion to rc <l uire special counsel to show his authc 
was appointed special prosecuting attorney because 

of disqualification of the regular attorney was at the Where the clerk and sheriff officially connect 
time of appointment a legal assistant to a supreme with a case empIoy a private prosecutor> ^ convi 

cour ju ge oes no lsqualify such person from tj on may ^ vitiated, not because a private prosec 

acting as special prosecuting attorney if otherwise tor is retained but ^ his retcntion by su 

e ^ a ^ ^ ua 1 e * officers shows their prejudice against accused a 

Lieutena7it governor. It has been held that the continued performance of their official functions c 

lieutenant governor may assist the prosecuting at- prives accused of a fair and impartial trial. 37 

torney, although he may subsequently have to pass 

on the application of defendant for a pardon. 32 The fact that, after being retained by the sta 

an assistant was employed by the prosecuting w 
c. Professional Connection with Complainant, ness to defend him in other proceedings will i 
Accused, or Other Interested Persons disqualify such assistant, 38 nor will he be disqm 

Generally, one employed by private interests may act because, before employment, he was consul 1 

as assistant prosecutor, and it rests in the discretion of by citizens at whose instance the case is prosec 

the court whether or not to compel him to reveal his e< j 39 The propriety of permitting a person who I 
employer for the benefit of the accused. , ... , „ . , , , , 

been employed against defendant s brother but : 
While it has been held that on motion of accused a gr a j n st defendant to assist in a prosecution 1 
the court should compel a private attorney assisting hcJd to within ^ discretion of the cour 

the prosecuting attorney to disclose his employer, 33 

other authority holds that it is discretionary with Counsel employed by private persons . By 
the court whether or not to compel private counsel great weight of authority the court may, in its < 
to state to it for the benefit of accused by what au- cretion, permit the prosecuting attorney to have 
thority he appears to assist in the trial, 34 and that in assistance of counsel employed by the prosecut 
the absence of a showing of prejudice to accused it witness or other persons interested in securing 

is not erroneous to refuse to require private counsel conviction; 41 but such appointment, it has b 

N.H.— Corpus Juris died is Stat 
Hale, 160 A. 95. 97, 85 N.H. 408. 
Ohio.—State v. Ray. App.. 143 X.l 
484. 

Okl.—Weill v. State. 207 P.2d 344 
Okl.Cr. 272—H&ithcock v. State 
P,2d 641, 63 Okl.Cr. 276—JTohnso 
State. 249 P. 971, 35 Okl.Cr. 212. 

Pa.—Commonwealth v. Carpenter 
A.2S 74, 172 Pa.Super, 271. 

S.D.—State v. Magnuson, 202 1 
638, 48 S.D. 112. 

Tex.—Davis v. State, 188 S.W.24 
148 TexXJr. 499. 

18 C.J. p 1343 note 40. 

Appointment of private assist 
generally see supra § 28(2). 

Advisory capacity 

(1) Permitting attorney intert 
in bankruptcy proceedings to 
with and advise district attornc 
prosecution of bankrupt's pres! 
was proper. 

U.S.—Krotkiewicz t. XT. S., C 
Mich., 19 F.2d 421. 

(2) Fact that counsel for a at 
witness advised prosecutor as t< 
conduct of case during cross-e 
in&tion of such witness was no 
jectionable, as prosecutor may 1 
to advice of outside counsel di 
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31. U.S.—McIntosh v. People of 
Virgin Islands, C.C.A.Virgin Is¬ 
lands, 83 F.2d 380. 

31.5 Okl.—Lizar v. State, 166 P.2d 
119, 82 Okl.Cr. 66. 

32. Wash.—State v. Hawkins, 67 P. 
814, 27 Wash. 375. 

18 C.J. p 1343 note 34. 

33. W.Va.—State v. Lohra, 126 S. 
E. 758, 97 W.Va. 652. 

Time of request 

Request to require private prose¬ 
cutor to tell who employed him, 
made immediately before he began 
closing argument, was held properly 
refused as untimely. 

Tex.—Bushiey v. State, 79 S.W.2d 124, 
128 Tex.Cr. 1. 

34. Okl.—La Coss v. State, 219 P. 
416, 25 Okl.Cr. 130. 

35. Ky.—Johnson v. Commonwealth, 
41 S.W.2d 913, 240 Ky. 123. 

N.C.—State v. Carden, 183 S.E. 898, 
209 N.C. 404, certiorari denied Car¬ 
den v. State of North Carolina, 56 
S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402. 

Denial of motion as not violative of 
constitutional lights of accu s ed 
N.C.—State v. Carden, 183 S.E. 898, 


209 N.C. 404, certiorari denied Car¬ 
den v. State of North Carolina, 56 
S.Ct. 960, 298 U.S. 682, 80 L.E<L 
1402. 

36. Ala.—Handley v. State, 106 So. 
692, 214 Ala. 172. 

37. Va.—Compton v. Common¬ 
wealth, 175 S.E. 879, 163 Va. 999. 

38. Mich.—People v. Whittemore. 
61 N.W. 13, 102 Mich. 519. 

39. La.—State v. Reid, 37 So. 866, 
113 La. 890. 

40u Mich.—People v. Montague, 39 
N.W. 585, 71 Mich. 447. 

41. Colo.—Corpus Juris cited in 
Davis v. People, 238 P. 25, 28, 77 
Colo. 546—La Shar v. People, 223 P. 
59, 74 Colo. 503. 

Fla.—Jerry v. State, 128 So. 807, 99 
Fla. 1330—Oglesby v. State, 90 So. 
825, 83 Fla. 132. 

Ill.—People v. Kingsbury, 186 N.E. 
470, 353 Ill. 11—People v. Harten- 
bower, 119 N.E. 605, 283 HI. 591, 
error dismissed Hartenbower v. 
People of State of Illinois, 39 S.Ct. 
184, 248 U.S. 550, 63 L.E<L 417. 

Mo.—State v. Matthews, 111 S.W.2d 
62, 341 Mo. 1121. 



27 C.J.S, 


§ 29(1) DISTRICT & PROS. ATTYS. 

held, can be made only on the request or consent of 
the prosecuting attorney, 42 which, however, may be 
presumed from the fact of participation and assist¬ 
ance without objection. 43 

In a few jurisdictions it is held that an attorney 
employed by private persons cannot be allowed to 
assist in the trial of a criminal prosecution, 44 al¬ 
though he may assist in a preliminary examination 45 
or appear for the state in a habeas corpus proceed¬ 
ing; 46 and it has been held that the substantial 
rights of accused were violated throughout the trial 
by reason of the fact that the case was tried by coun¬ 
sel for the chief complaining witness, who had an 
interest in attempting to secure a conviction. 46 - 5 
The court cannot act on unsworn allegations of the 


impartiality of assistant counsel if any question is 
made as to the fact and the defense objects. 47 

Previous employment by defendant . No one may 
act as assistant who has been previously engaged by 
defendant, if the latter has disclosed his case to 
him, 48 irrespective of whether or not he has re¬ 
ceived a fee, 49 or who has appeared for accused on 
the preliminary examination, 50 and it has been held 
improper to appoint as assistant prosecuting attor¬ 
ney one long known as an associate, under a part¬ 
nership name, of one of defendant's attorneys; 51 
but the mere fact that one assistant prosecuting at¬ 
torney is disqualified as having represented accused 
in a previous trial does not require the disqualifica¬ 
tion of another assistant prosecuting attorney. 51 * 5 


conduct of case and act on or disre¬ 
gard it as he sees fit, notwithstanding 
objection by defendant 
N.J.—State v. Mohr, 122 A. 837, 99 N. 
J.Law 124. 

Examination, of witnesses 

The assistance of private counsel 
at trial of criminal case is not pro¬ 
hibited by law, and when county at¬ 
torney begins proceeding and con¬ 
trols the trial, there is no error in 
permitting other counsel to appear, 
examine witnesses, and assist in trial. 
Okl.—Cox v. State, 175 P. 264, 15 Okl. 
Cr. 133. 

Proceeding with trial after absence 
of regular prosecutor 
Under Code Suppl.1918 c 120 § 
7 (| 4719), competent attorneys may 
be employed by any person to as¬ 
sist the prosecuting attorney and if 
the prosecutor is compelled by ill¬ 
ness or other valid cause to be ab¬ 
sent, it is not error, in the absence 
of defendant's objection, to permit 
such other attorneys to proceed with 
the trial, unless defendant is preju¬ 
diced thereby. 

W.Va.—State v. Stafford, 109 S.E. 326, 
89 W.Va. 301. 

Xu prosecution for misbranding 
drugs in interstate commerce, per¬ 
mitting counsel from food and drug 
administration to take part in case is 
not error. 

U.S.—-U. S. v. El Bancho Adolphus 
Products, Inc., D.C.Pa., 140 P.Supp. 
645, affirmed, C.A., 243 F.2d 367, 
certiorari denied 77 S.Ct 1058, 353 
U.S. 976, 1 L.Ed.2d 1136, rehearing 
denied 77 S.Ct. 1376, 354 U.S. 927, 
1 !L.Ed.2d 1441. 

Active participation 

Special counsel should not be per¬ 
mitted actively to participate in con¬ 
ducting prosecutions except in ex¬ 
treme cases, it being duty of dis¬ 
trict attorney to do so, and where 
he does actively participate he 
should observe the same code of 
impartial conduct required of the 
regular prosecuting attorney. 


Pa.—Commonwealth v. Cicere, 128 A. 
446, 2S2 Pa. 492. 

Protection of property rights is 
proper incentive to lending assist¬ 
ance to state in detecting and pun¬ 
ishing crime. 

Ala.—Handley v. State, 106 So. 692, 
214 Ala. 172. 

Counsel retained by family of de¬ 
ceased 

In a prosecution for homicide, that 
counsel retained by deceased's fam¬ 
ily conducted trial, the solicitor 
general being present, was not con¬ 
trary to law, it not appearing that 
the retained counsel did anything 
improper, or that they invaded the 
province of the solicitor general, or 
did anything without his consent 
and approval. 

Ga.—Jackson v. State, 120 S.E. 535, 
156 Ga. 842. 

Counsel retained by Ku Xlnx Elan 

In prosecution for murder, per¬ 
mitting special prosecutor to serve, 
as against objection that he was 
hired by Ku Klux Klan, was proper. 
Colo.—Davis v. People, 238 P. 25, 77 
Colo. 546. 

42. Pla.—Robinson v. State, 68 So. 
649, 69 Fla. 521, L.R.A.1915E 1215, 
Ann.Cas.l917D 506. 

Okl.—Neill v. State, Cr., 207 P.2d 
344, 89 Okl.Cr. 272. 

Pa.—Commo wealth v. Derr, Quar. 

Sess., 39 Berks Co. 125. 

18 C.J. p 1344 note 41. 

43. Colo.— Corpus Juris cited in 
Davis v. People, 238 P. 25, 28, 77 

j Colo. 546. 

118 C.J. p 1344 note 42. 

44. Wis.—State v. Peterson, 218 N. 
W. 367, 195 Wis. 351. 

18 C.J. p 1344 note 43. 

Investigation without material aid 
in preparation of case 
Private attorney's investigating 
rape case, as friend of prosecutrix 
and taking statements from certain 
witnesses, was held not prejudicial, 
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where he did not aid district attor¬ 
ney materially in preparing case. 
Wis.—Scheldberger v. State, 235 N.W. 
419, 204 Wis. 235. 

Statute relating to attorney for 
medical board 

In trial for practicing medicine 
without a license on trial by stipu¬ 
lation in municipal court on the dis¬ 
trict court record after conviction in 
district court, it was not error to 
allow the retained attorney of the 
board of medical examiners to as¬ 
sist the district attorney, under 
statute so permitting although such 
attorney appeared in the case in 
the district court before the statute 
was enacted. 

Wis.—Piper v. State, 158 N.W. 319, 
163 Wis. 604. 

45. Mich.—McCurdy v. New York 
Life Ins. Co., 72 N.W. 996, 115 
Mich. 20. 

18 C.J. p 1345 note 44. 

46. Wis.—State v. Huegin, 85 N.W. 
1046, 110 Wis. 189, 62 L.B.A. 700. 

46.5 N.Y.—People v. Rodgers, 131 N. 
Y.S.2d 622, 205 Misc. 1106. 

47. Mich.—People v. Hurst, 1 N.W. 
1027, 41 Mich. 328. 

48. Ill.—People v. Gerold, 107 N.E. 
165, 265 Ill. 448, Ann.Cas.l916A 636. 

Kan.—State v. Leigh, 289 P.2d 774, 
178 Kan. 549. 

18 C.J. p 1345 note 47. 

Evidence held insufficient to show 
that disqualified assistant prosecut¬ 
ing attorney actually assisted in trial 
of case. 

La.—State v. Brazile, 99 So. 2d 62, 234 
La. 145. 

49. Miss.—Russell v. State, 189 So. 
90, 185 Miss. 464. 

50. Iowa.—State v. Halstead, 35 N. 
W. 457, 73 Iowa 376. 

Mo.—State v. Wilson, 122 S.W. 671, 
223 Mo. 173. 

51. Neb.—Fitzsimmons v. State, 218 
N.W. 83, 116 Neb. 440. 

51.5 La.—State v. Brazile, 90 So.2d 
789, 231 La. 90. 
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A conditional employment by accused, 52 or a mere 
discussion of a proposed employment, 53 or appoint¬ 
ment to act as his counsel, 54 without any confidential 
communication having passed between them, does 
not disqualify. After a severance of the trials of 
defendants jointly indicted counsel appearing for 
one defendant is not by such fact alone precluded 
from aiding in the prosecution of another defend¬ 
ant 55 

Employment or interest in civil action depending 
on same facts . An assistant or a substitute is not, 
according to one view, disqualified to take part in a 


criminal prosecution, although employed to prose¬ 
cute a civil suit based on, or connected with, the 
same transaction; 55 but under statutes in some ju¬ 
risdictions attorneys so employed or interested may 
not assist in the criminal prosecution, 57 and the dis¬ 
qualification cannot be waived by defendant, 58 al¬ 
though it has been held that assuming that an ob¬ 
jection based on this ground is well founded, it 
comes too late after the jury has rendered its ver¬ 
dict in the criminal case. 58 * 5 After he has retired 
from participation in a civil action founded on the 
same facts special counsel may appear for the pros¬ 
ecution in the criminal case. 55 


Possible violation of confidential re¬ 
lationship 

Where one of assistants to district 
attorney voluntarily recused himself 
because he had represented defendant 
in prior trial in murder prosecution, 
there was no basis for recusation of 
other assistant on ground of possibil¬ 
ity that recused assistant had vio¬ 
lated confidential relationship, since 
it would be presumed that as a mem¬ 
ber of bar in good standing he would 
respect defendant’s confidence. 

La.—State v. Brazile, 90 So.2d 789, 
231 La. 90. 

52. Iowa.—State v. Lewis, 65 N.W. 
295, 96 Iowa 286. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

53. La.—State v. Henry, 9 So.2d 215, 
200 La. 875. 

.S.D.—State v. Turner, 221 N.W. 251, 
53 S.D. 523, followed in 221 N.W. 
253, 53 S.D. 528. 

18 C.J. p 1345 note 50. 

Services unsuccessfully sought 

Attorney is not disqualified from 
acting as assistant prosecuting at¬ 
torney because services were un¬ 
successfully sought by accused prior 
to trial. 

Fla.—Bennett v. State, 118 So. 18, 96 
Fla. 237. 

Okl.—Yancey v. State, 271 P. 170, 
41 Okl. Or. 197. 

54. Mo.—State v. Howard, 24 S.W. 
41, 118 Mo. 127. 

Wis.—Jackson v. State, 51 N.W. 89, 
81 Wis. 127. 

Tentative appointment 

Attorney, who did not talk to ac¬ 
cused or any witnesses during time 
he was tentatively appointed to de¬ 
fend accused, was not disqualified to 
participate in trial as special prose¬ 
cutor after being excused from de¬ 
fending accused. 

Tex.—Kizzee v. State, Cr. f 312 S.W.2d 
661. 

55. Okl.—Lewis v. State, 263 P. 473, 
39 Okl.Cr. 119, modified on other 
grounds 269 P. 328, 40 Okl.Cr. 365. 

56. Idaho.—State v. Corcoran, 61 
P. 1034, 7 Idaho 220. 


Pa.—Commonwealth v. Bovaird, 95 
A.2d 173, 373 Pa. 47. 

18 C.J. p 1343 note 35, 

In federal court 

Bankrupt charged with knowingly 
and fraudulently concealing his 
property from trustee cannot com¬ 
plain that attorney for petitioning 
creditors was duly appointed special 
assistant United States district at¬ 
torney and participated in prosecu¬ 
tion, there being no federal stat¬ 
ute against such employment even 
though the statute of the state 
would have prohibited it. 

U.S.—Terry v. U. S., Mich., 235 F. 701, 
149 C.C.A. 121. 

Attorney who represented murdered 
wife in civil proceedings between 
I wife and husband culminating in mur¬ 
der of wife by husband may be per- 
! mitted to be associated with district 
attorney as special counsel in prose- 
I cution of husband for murder where 
such attorney conducts himself in a 
manner conforming to all ethical re¬ 
quirements. 

Pa.—Commonwealth v. Musto, 35 A-2d 
307, 348 Pa. 300. 

57. Ill.—People v. White, 6 N.E.2d 
1015, 365 Ill. 499. 

Iowa.—State v. Anderson, 164 N.W. 
619—State v. Jensen, 160 N.W. 832, 
178 Iowa 1098, L.R.A1917C 455. 

18 C.J. p 1343 note 36. 

Test of '‘interest” 

(1) The test of right of attorney 
privately employed to assist in 
prosecution of criminal offense un¬ 
der Code 1897 § 305 is whether or 
not he is interested in a civil suit 
involving the same issues, and it is 
sufficient to disqualify attorney from 
assisting state in prosecution of 
crime if facts in civil case in which 
such attorney is interested are 
somewhat interwoven with facts 
stated to be involved in criminal ac¬ 
tion. 

Iowa.—State v. Jensen, supra. 

(2) Whether attorney was dis¬ 
qualified must be determined from 
record to ascertain whether he had 
such interest in civil action Involv¬ 
ing same issues as would give rise 
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to apprehension that he was not an 
impartial prosecutor, the statute be¬ 
ing intended to bar any attorney 
from serving as public prosecutor 
who has an interest in a civil action 
which will make or tend to make 
him less impartial and less free 
from bias than law requires the reg¬ 
ular prosecutor to be. 

Iowa.—State v. Jensen, supra. 

(3) It was error to permit attorney 
whose son and partner were retained 
to prosecute civil action for the same 
seduction to assist prosecution for 
seduction where timely objection was 
made. 

Iowa.—State v. Jensen, supra. 

58. Mich.—People v. Bussey, 46 N. 

I W. 97. 82 Mich. 49. 

5SJS La.—State v. Broussard, 46 So. 

2d 48, 217 La. 90. 

59. Iowa.—State v. Lounsbury, 15$ 

N.W. 998, 178 Iowa 555. 

Lac k of interest 

In & prosecution for selling intox¬ 
icating liquors, the court properly 
overruled defendant’s objection to the 
appearance for the state of an at¬ 
torney, who had appeared as attorney 
for a prosecuting witness, who had 
been indicted for perjury before the 
grand jury, and for another prosecut¬ 
ing witness’ brother, who had been 
indicted on a charge of nuisance, 
the allowance of additional counsel 
for the state being in the sound dis¬ 
cretion of the trial court, in the ab¬ 
sence of evidence that such counsel 
is then interested in any civli ac¬ 
tion involving the same state of 
facts, and hence disqualified under 
Code § 305. 

Iowa.—State v. Liiteicfa, 191 N.W- 76, 

195 Iowa 1353. 

Previous employment by de cea s e d 

Attorney requested to assist coun¬ 
ty attorney in prosecution for mur¬ 
der, who had represented deceased on 
several occasions, was not disquali¬ 
fied under statutes forbidding a pros¬ 
ecuting attorney to be concerned as 
an attorney for either party, other 
than state or county, in any civil 
action depending on the same state 
of facts as the criminal prosecution. 
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§ 29(2). Qualification 

Unless required by statute, an attorney appointed to 
assist the prosecuting attorney in a particular case need 
not qualify by taking oath or giving bond, but a prose¬ 
cuting attorney pro tempore or one appointed to the 
statutory or constitutional office of deputy or assistant 
prosecuting attorney must ordinarily qualify. 

Unless required by statute, an attorney appointed 
to assist the prosecuting attorney on the trial of a 
particular case need not be sworn nor give bond; 60 
but a deputy must take the oath of office, 61 and so 
must a person who has been appointed or elected to 
the office of assistant prosecuting attorney, 62 al¬ 
though it has been held that such deputies or assist¬ 
ants who have not taken the oath of office are offi¬ 
cers de facto and their acts are valid in the absence 
of any fraud or improper motive. 63 Where the 
appointment and oath were filed with the court pri¬ 
or to the termination of the case, a conviction will 
not be set aside on the ground that the government 
insisted on proceeding to trial with a prosecutor in 
control of the case who had not filed his appoint¬ 
ment, had not taken the oath of office, and was not 
under the control of the district attorney. 63 * 5 

Attorneys pro tempore appointed to prosecute in 
the absence or disqualification of the prosecuting at¬ 
torney must qualify, 64 and cannot perform any du¬ 
ties until they do; 65 but in the absence of any proof 
that they did not qualify in accordance with the 
law, it will not be held that they did not so quali- 
fy.65.5 

It has been held not improper for the court to re¬ 
fuse to compel private counsel assisting a prosecut¬ 
ing attorney to file his warrant of attorney. 66 

Where the prosecuting attorney resigns during a 


[ recess in a prosecution conducted by his assistant, 
! ana the governor appoints a new prosecuting attor- 
| ney who immediately reappoints the same assistant, 
and the latter immediately takes the oath of office 
again, and resumes the conduct of the trial where 
he left it off, no proceedings in the trial being had 
between the time the prosecuting attorney resigned 
and his successor was appointed and the assistant 
reappointed, the prosecution was not nullified. 66 * 5 

Place of qualification . The fact that a special 
assistant to the attorney general of the United States 
took his oath of office in Washington, D. C., instead 
of in the district where he was to act is immaterial. 67 

Time for objections . An objection to a prosecut¬ 
ing attorney pro tempore on the ground that he had 
not properly qualified must be made before going 
to trial. 68 

§ 29(3). Tenure 

Where the office of assistant, deputy, or substitute- 
prosecuting attorney is created by law its tenure may 
be coterminous with that of the principal, and where not 
created by statute or constitution the tenure of a substi¬ 
tute prosecutor will not exceed the absence or other in¬ 
capacity of the regular incumbent. 

The office of prosecuting attorney pro tempore 
may be expressly created by law, in which case the 
tenure may be coterminous with that of the office 
of district attorney. 69 The same is true of a statu¬ 
tory assistant prosecuting attorney, 70 and such as¬ 
sistant has been held not to be within a civil service 
law; 71 but unless the law provides for a permanent 
incumbent, the tenure of office of a person appoint¬ 
ed prosecuting attorney pro tempore cannot extend 
beyond the absence, disqualification, or incapacity of 
the regular incumbent, 72 nor beyond the term of 


Neb.—Jordan v. State, 163 N.W. 801, 
101 Neb. 430. 

60. Fla.—Ates v. State, 194 So. 286, 
141 Fla. 602. 

Neb.—Gragg" v. State, 201 N.W. 338, 
112 Neb. 732. 

18 C.J. p 1345 note 56. 

Control of state’s attorney 
Participation of attorney In homi¬ 
cide prosecution, without showing- 
oath, did not expose error without 
showing that state’s attorney did not 
| at all times control. 

' Fla.—Williamson v. State, 133 So, 109, 
101 Fla. 1219. 

61. Ind.—Shattuck v. State, 11 Ind. 
473. 

62. Mich.—People v. Trombley, 28 
N.W. 837, 62 Mich. 278. 

Tex.—Murrey v. State, 87 S.W. 349, 
48 Tex-Cr. 219. 

63. Ind.—Shattuck v. State, 11 Ind. 
473, 


Tex.—Ex parte Grundy, 8 S.W.2d 677, 
110 Tex.Cr. 367. 

63.5 U.S.—Williams v. U. S. r C.A.S. 
C., 218 F.2d 276. 

64. Okl.—Bethel v. State, 126 P. 
698, 8 Okl.Cr. 61. 

18 C.J. p 1345 note 60. 

Xn Louisiana 

(1) The office of district attorney 
pro tempore is a statutory office and 
failure of a person duly elected to 
that office to qualify within the time 
prescribed by law creates a vacancy. 
La.—State v. Barrow, 30 La.Ann. 657. 

(2) However, a special district at¬ 
torney appointed by the court on the 
recusation of the district attorney 
need not take an oath of office. 

La.—State v. Buhler, 62 So. 145, 132 
La. 1065. 

65. Okl.—Dodd v. State, 115 P. 632, 
5 OkLCr. 513. 

65.5 Okl.—Lizar v. State, -166 P.2d 
119, 82 Okl.Cr. 56. 
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66. Pa.—Commonwealth v. Meyers, 
62 Pa.Super. 223. 

66.5 La.—State v. Hardy, 24 So.2d 
286, 209 La. 125. 

67. U.S.—U. S. v. Amazon Indus¬ 
trial Chemical Corporation, D.C. 
Md., 55 F.2d 254. 

68. La.—State v. Stephney, 68 So. 
949, 137 La. 545. 

18 C.J. p 1346 note 65. 

69. La.—State v. Parlange, 26 La. 
Ann. 548—State v. Montgomery, 25 
La. Ann. 138. 

18 C.J. p 1346 note 67. 

70. N.J.—Vredenburg v. Sexton, 94 
A. 396, 87 N.J.Law 344. 

71. N.J.—Vredenburg v. Sexton, su¬ 
pra. 

18 C.J. p 1346 note 69. 

72. Ala.—Ex parte Diggs, 50 Ala. 
78. 

18 C.J. p 1346 note 70. 
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court at which he was appointed, 78 although on the 
latter point there is authority to the contrary. 7 * If 
the appointment may be made by the court or judge 
for the term, in case the prosecuting attorney fails 
to attend any term of court, a recorder who has no 
term of court must make a separate appointment in 
each particular case. 75 

Constitutional limitations. Statutes providing for 
appointment by the governor of assistant county so¬ 
licitors create a public office and are invalid if the 
tenure thereof may exceed a period set by the con¬ 
stitution. 76 

Abolishment of office and removal of incumbents . 
A statute which abolishes all offices relating to a 
county court does not abolish the office of deputy 
solicitor of such county where the incumbent’s du¬ 
ties are not confined to the county court. 77 


An assistant district attorney appointed by the dis¬ 
trict attorney serves at the will and pleasure of the 
district attorney. 77 - 5 Where not within the protec¬ 
tion of civil service regulations, a deputy district 
attorney is subject to removal at the pleasure of the 
district attorney who appointed him, and where such 
an officer is within civil service regulations he may 
be removed on compliance with provisions authoriz¬ 
ing removal. 78 

Where the statute expressly empowers the prose¬ 
cuting attorney to remove his deputy at any time, 
the fact that the appointment was for a fixed time 
does not prevent his removal before the expiration 
of that time. 78 - 5 Moreover, the ineligibility of the 
successor appointed as deputy prosecutor will not 
allow the first appointee to hold over after his au¬ 
thority to act was revoked by the prosecuting attor¬ 
ney. 78 * 10 


C. POWERS, DUTIES, AND LIABILITIES 


§ 30(1). Powers and Duties 

The legislature has power to prescribe the powers and 
duties of assistant prosecuting attorneys; and generally 
the powers and duties of deputies and assistants are the 
same as those of the prosecuting attorney, but they have 
no authority to direct, displace, or supersede him, or, as 
against him, to control proceedings. 

Where the office of assistant state attorney is re¬ 
garded as a statutory one, the legislature has full and 
complete power to prescribe the powers and duties 
of the officer unless limited by the constitution. 78 - 50 


The duties of assistant district attorneys are the 
same as those imposed on district attorneys; 78 - 55 
and the number of assistant district attorneys who 
may appear for the state in a criminal case is not 
limited. 78 - 60 

Assistants are appointed to aid the prosecuting at¬ 
torney in the discharge of the duties of his office. 
Assistants or special counsel have no authority to 
direct the district or prosecuting attorney, or, as 


73. Tex.—State v. Manlove, 33 Tex. 
798. 

74. La.—State v. Hart, 62 So. 161, 

133 La. 5. 

75. Tex.—Harris County v. Stewart, 
41 S.W. 650, 91 Tex. 133. 

76. Fla.—State ex rel. Davis v. Botts, 

134 So. 219, 101 Fla. 361. 

Provision for tenure during pleasure 

of governor 

“A statute which provides that 
•the Governor of the State of Florida 
shall appoint four (4) duly qualified 
citizens of this State to serve as 
Assistant County Solicitors, who 
shall hold during the pleasure of the 
Governor* creates a continuing pub¬ 
lic office the tenure of which might 
be for a longer period than four 
years. Such a statute violates the 
provisions of section 7 of article 
16 of the Constitution of Florida, 
which provides that 'the Legislature 
shall not create any office, the term 
of which shall be longer than four 
years.*" 

Fla.—State ex rel. Davis v. Botts, 
supra. 

77. Ala.—Rowe v. Owen, 85 So. 712, 
204 Ala. 353. 


77.5 Tex.—State v. Hay, Civ.App., 
270 S.W.2d 682. 

78. Cal.—Fee v. Fitts, 291 P. 889, 
108 C.A. 551. 

Good faith 

District attorney’s letter request¬ 
ing deputy’s resignation without re¬ 
flection on ability or integrity was 
held not necessarily to show bad 
faith in subsequent discharge. 

CaL—Ey v. Fitts, 296 P. 327, 112 C.A 
109. 

Specification of reasons 
District attorney’s specifications of 
reasons for discharging deputy were 
held sufficient in showing district 
attorney considered deputy inefficient 
and out of harmony with adminis¬ 
tration of office. 

CaL—Ey v. Fitts, supra. 

Hotice and hearing 
Under ordinance of Los Angeles 
county, deputy district attorney aft¬ 
er having been given required notice 
is removable without hearing. 

CaL—Fee v. Fitts, 291 P. 889, 108 CA 
551. 

78.5 Ark.—Sheffield v. Heslep, 177 S. 
W.2d 412, 206 Ark. 605. 
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Season for role 

The statute relating to appointment 
of deputy prosecuting attorney is 
read into the appointment the same 
as if fully written therein, and prose¬ 
cuting attorney could not make an 
appointment of a deputy and abro¬ 
gate his statutory right of removal 
Ark.—Sheffield v. Heslep, supra. 

78.10 Ark.—Sheffield v. Heslep, su¬ 
pra. 

78.50 Fla.—Owens v. State, 61 So. 2d 
412. 

78.55 N.M.—Hanagan v. Board of 
County Com’rs of Lea County, 325 
P.2d 282. 

78.60 Tex.—Hikchel v. State, Or., 298 
S.W.2d 829. 

Humber, in general, of 
Deputy or assistant attorneys see 
supra 5 28(1) b. 

Private assistants see supra $ 28 
(2) a. 

Prosecuting attorneys pro tempore 
see supra S 28(3) a. 

Allowing two assistants to partteL 
pate held proper 

Fla.—Harvey v. State, 176 So. 439, 
129 Fla. 289. 
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against him, to control proceedings, 79 or to dis¬ 
place or supersede him, 80 nor has the legislature 
power to take duties away from the prosecuting at¬ 
torney and give them to others. 80 * 5 Where the 
prosecuting attorney secures the assistance of pri¬ 
vate counsel, he should remain present at the trial 
to see that justice is done. 81 While a county or 
prosecuting attorney may employ assistants in vari¬ 
ous ways not involving his official discretion, he may 
not delegate such official discretion except to an as¬ 
sistant duly appointed and qualified as required by 
law. 82 

A regular assistant state's attorney, or a special 
assistant appointed by the court, may prosecute a 
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case alone if the state's attorney so desires 82 * 5 
Thus if present himself, the prosecuting attorney 
may intrust to his associate the exclusive conduct of 
the case. 83 So the view has been taken that, after 
he has performed all of the preliminary acts in the 
prosecution which are in their nature official, he 
may withdraw and intrust the management of the 
trial to others. 84 

An assistant or deputy prosecuting attorney legal¬ 
ly appointed, or a prosecuting attorney pro tempore, 
is generally clothed with all the powers and priv¬ 
ileges of the prosecuting attorney; and all acts done 
by him in that capacity must be regarded as if done 
by the prosecuting attorney himself. 85 Where collu- 


79 . Fla.—Jerry* v. State, 128 So. 807, 
99 Fla. 1330. 

Okl.—Hobson v. State, Cr., 280 P.2d 
735—Miller v. State, 232 P.2d 651, 
94 Okl.Cr. 198—Johnson v. State, 
249 P. 971, 35 Okl.Cr. 212. 

18 C.J. p 1346 note 74. 

Entire control by private parties for- 
hidden 

A public prosecution for a crim¬ 
inal offense must be conducted by 
the official representatives of the 
state, and the entire management and 
control of the proceedings by pri¬ 
vate parties, or their attorneys, must 
not be allowed under any circum¬ 
stances. 

Fla.—Oglesby v. State, 90 So. 825, 83 
Fla. 132. 

Management by official state repre¬ 
sentative 

Where special counsel appears as 
an assistant to the prosecuting at¬ 
torney, the management of the case 
remains with the official representa¬ 
tive of state, in whose name special 
counsel appears. 

N.C.—State v. Carden, 183 S.E. 898, 
209 N.C. 404, certiorari denied Car¬ 
den v. State of North Carolina, 56 
S.Ct. 960, 298 U.S. 682, 80 L.Ed. 1402. 
Power of substitute distinguished 
The rule of the text has been ap¬ 
plied in a case wherein private coun¬ 
sel was appointed to assist the dis¬ 
trict attorney on petition of the dis¬ 
trict attorney himself, as against a 
contention that the power of the as¬ 
sistant was governed by the statute 
providing that if the district attorney 
shall neglect or refuse to prosecute 
a criminal charge regularly re¬ 
turned to him the court may, on peti¬ 
tion of the prosecutor, direct private 
counsel employed by the prosecutor 
to conduct the entire proceeding as 
fully as it could be done by the dis¬ 
trict attorney. 

Fa.—Commonwealth v. Baroni, 49 A. 
2d 188, 159 Fa.Super. 518. 

80 . Okl.—Hobson v. State, Cr., 280 P. 
2d 735—Miller v. State, 232 P.2d 
651, 94 OkLCr. 198—Perry v. State, 
181 P.2d 280, 84 Okl.Cr. 211. 


Or.—In re Ison, 6 Or. 465. 

Tex.—Terrell v. Greene, 31 S.W. 631, 
88 Tex. 539. 

18 C.J. p 1308 note 52. 

80.5 Tex.—Maud v. Terrell, 200 S.W. 
375, 109 Tex. 97. 

Shepperd v. Alaniz, Civ.App., 303 
S.W. 2d 846. 

Power of legislature to increase or 
diminish powers and duties of pros¬ 
ecuting attorney generally see su¬ 
pra § 10. 

81 . Fla.—Jerry v. State, 128 So. 807, 
99 Fla. 1330. 

Preventing oppression 

Where counsel employed by pri¬ 
vate parties assists the state attor¬ 
ney, the latter should always re¬ 
main present at the trial and see that 
a public prosecution does not gener¬ 
ate into a private prosecution and 
that the administration of the crim¬ 
inal law is not made a vehicle of op¬ 
pression for the gratification of pri¬ 
vate malice, or the accomplishment 
of private gain or advantage. 

Fla.—Oglesby v. State, 90 So. 825, 83 
Fla. 132. 

82. Okl.—Radford v. State, 215 P. 
218, 23 Okl.Cr. 407—Johns v. State, 
179 P. 941, 15 Okl.Cr. 630. 

18 C.J. p 1338 note 62, p 1346 note 
75. 

Assistance proper where limited to 
furnishing information 
Where attorney at law was pres¬ 
ent and gave to assistant district 
attorney kind of assistance that po¬ 
lice officer familiar with facts com¬ 
monly affords, there was no reversi¬ 
ble error in overruling defendant’s 
objection thereto, and denial of his 
request that attorney be removed 
from inclosure occupied by district 
attorney, facts showing no violation 
of Gen.L. c 12 §§ 20, 29, 30. 

Mass.—Commonwealth v. Herman, 
149 N.E. 198, 253 Mass. 516. 
Sheriff as prosecuting attorney 
Where it was urged that there was 
error because the court permitted 
the sheriff to act as prosecuting at¬ 
torney, such assignment was not 
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sustained by proof that the sheriff di¬ 
vulged information concerning the 
case to the prosecuting attorney. 

Ark.—Ridenour v. State, 43 S.W.2d 
60, 184 Ark. 475. 

82.5 Md.—Moxley v. State, 129 A.2d 
392, 212 Md. 280. 

83 . La.—State v. Petrich, 47 So. 438, 
122 La. 127. 

18 C.J. p 1346 note 76. 

84 . Miss.—Carlisle v. State, 19 So. 
207, 73 Miss. 387. 

18 C.J. p 1346 note 77. 

85 . U.S.—U. S. v. Smyth, D.C.Cal., 
104 F.Supp. 283. 

Brown v. U. S., Mont., 257 F. 703, 
168 C.C.A. 703, certiorari denied 40 
S.Ct. 119, 251 U.S. 554, 64 L.Ed. 411. 
Fla.—State ex rel. Cooper v. Coleman, 
189 So. 691, 138 Fla. 520—Corpus 
Juris cited in Hall v. State, 187 So. 
392, 399, 136 Fla. 644. 

Idaho.—Mills v. Board of Com’rs of 
Minidoka County, 204 P. 876, 35 
Idaho 47. 

Ind.—Hill v. State, 11 N.E.2d 141, 
212 Ind. 692. 

Mont.—State v. Crouch, 227 P. 818, 
70 Mont. 551. 

N.Y.—Dodge v. Kross, 275 N.Y.S. 170, 
153 Misc. 485. 

N.D.—State v. Rodman, 221 N.W. 25, 
57 N.D. 230. 

Okl.—Hobson v. State, Cr., 277 P.2d 
695—Lizar v. State, 166 P.2d 119, 
82 OkLCr. 56—Byxbee v. State, 272 
P. 493, 41 Okl.Cr. 272—McMillan v. 
State, 238 P. 510, 31 Okl.Cr. 261. 
S.D.—State v. Winne, 189 N.W. 119, 
45 S.D. 494. 

IS C.J. p 1346 note 78. 

Attorney general and deputies 

The functions of the attorney gen¬ 
eral and his deputies in fulfilling the 
duties of a county prosecutor of the 
pleas during a vacancy in the office 
of the latter is correlative with 
that of the prosecutor. 

N.J.—State v. McFeeley, 54 A. 2d 797, 
136 N.J.Law 102. 

Particular statute construed 

Where statute authorizing court to 
appoint special attorney for state to 
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sion between the prosecuting attorney and defendant 
is shown, the former may be relieved from further 
duty in the trial and the assistant prosecuting attor¬ 
ney be allowed to conduct the prosecution in his 
stead. 86 An assistant United States attorney can 
bind the United States by admission made in open 
court even though contrary to the interests of the 
government and directly contrary to the instructions 
of the United States attorney, 86 * 5 and his authority 
is not destroyed by any order of the United States 
attorney that someone else conduct the proceedings 
or by any controversy in the office of the United 
States attorney. 86 - 10 

The powers of a special prosecutor appointed to 
prosecute a particular class of cases must be con¬ 
fined to cases of that class, 87 and, although power 
to supersede the district attorney generally may be 
conferred in a proper case, 87 - 5 where he is appointed 
for a particular case or cases, the powers of a spe¬ 
cial attorney are limited to the case or cases speci¬ 
fied, 88 and as to all other matters the regular prose¬ 
cuting attorney continues to exercise all the duties 
and enjoys all the emoluments of his office. 8s - 5 


Where a statute requires the position of an elect¬ 
ed district attorney who enters the military service 
of the United States to be filled temporarily by an 
appointment made by a designated board, and the 
effect thereof is to suspend the right of the district 
attorney to exercise the powers and duties of his 
office during his absence, the powers of a deputy 
appointed by him to transact the official business ap¬ 
pertaining to the office by virtue of his appointment 
as deputy are also suspended, 88 - 10 and such powers 
vest in the person appointed by the designated 
board. 88 - 15 

§ 30(2). - Particular Functions and Du¬ 

ties 

Subject to some limitations, a deputy, assistant, or 
substitute prosecuting attorney may perform any partic¬ 
ular functions of the prosecuting attorney whether re¬ 
lating to the conduct of the trial or to other matters. 

Under the general rules and subject to the general 
limitations considered supra § 30(1), a deputy, as¬ 
sistant, or substitute prosecuting attorney may per¬ 
form any particular functions of the prosecuting at¬ 
torney whether relating to the conduct of the tri¬ 
al 89 or to other matters. 00 In conducting the trial 


prosecute or defend a cause in which 
state's attorney is interested, and au¬ 
thorizing county board to appoint at¬ 
torney to fill vacancy in office of 
state's attorney, further provided 
that the attorney so appointed 
should possess all powers and dis¬ 
charge all duties of regularly elected 
state’s attorney, such further provi¬ 
sion applied to the immediately an¬ 
tecedent provision for filling of va¬ 
cancy by county board. 

Ill.—Aiken v. Will County, 52 N.E.2d 
607, 321 Ill.App. 171. 

86. Ohio.—State v. Smith, 8 Ohio 
Dec. (Reprint) 136, 5 CincX-Bul. 
881. 

86.5 U.S.—U. S. v. Smyth, D.C.Cal., 
104 F.Supp. 283. 

86.10 U.S.—U. S. v. Smyth, supra. 

87. Okl.—State v. Maben, 114 P. 
1122, 5 Okl.Cr. 581. 

18 C.J. p 1348 note 87. 

Orders justifying- further order 

(1) Order appointing special state’s 
attorney to present evidence of sus¬ 
pected murder to grand jury and to 
act as state’s attorney in the matter 
afforded sufficient basis for subse¬ 
quent order directing such special 
state's attorney to present evidence 
to grand jury concerning offers of 
bribes and threats of violence to 
witness to the killing. 

III.— people v. Moretti, 109 N.E.2d 
915, 349 I11.APP. 67, affirmed 114 N. 
E.2d 337, 415 Ill. 398. 


(2) Where court appointed special 
attorney to prosecute homicide case, 
court could enter order directing spe¬ 
cial attorney to present to grand jury 
evidence concerning efforts of ac¬ 
cused’s relatives to bribe material 
witness, although petition for in¬ 
structions concerning course that spe¬ 
cial attorney should pursue with 
respect to bribery attempt failed to 
allege, and order giving instructions 
failed to find, that state's attorney 
was sick, absent, unable to attend, 
or interested in alleged bribery. 
Ill.—People v. Moretti, 114 N.E.2d 337, 
415 Ill. 398. 

87.5 Pa.—Commonwealth v. Ryan, 
188 A. 764, 126 PaSuper. 306. 

88. III.—Aiken v. Will County, 52 N. 
E.2d 607, 321 IlLApp. 171. 

Pa.—Commonwealth v. Ryan, 188 A. 
764, 126 Pa.Super. 306. 

88.5 Ill.—Aiken v. Will County, 52 
N.E.2d 607, 321 IIl-App. 171. 

88.10 Nev.—State ex rel. Rlaisdeli v. 
Conklin, 151 P.2d 626, 83 Nev. 370. 

88.15 Nev.—State ex reL Blaisdell v. 
Conklin, supra. 

89. TJ.S.—Chessman v. Teets, C.A. 
Cal., 239 F.2d 205, vacated on other 
grounds 77 S.Ct. 1127, 354 U.S. 156, 
1 U.Ed.2d 1253. 

Mo.—State v. Matthews, 111 S.W.2d 
62, 341 Mo. 1121. 

S.C.—State v. Gregory, 174 SJE. 10, 
i 172 S.C. 329. 


90. U.S.—U. S. v. Smyth, D.C.CaL, 
104 F.Supp. 283. 

Brown v. U. S., Mont., 257 F. 703, 
168 C.C.A. 703, certiorari denied 40 
S.Ct. 119, 251 U.S. 554, 64 L.EdL 411. 
Fla.—State ex rel. Cooper v. Coleman, 
189 So. 691, 138 So. 520. 

Ind.—Hill v. State, 11 N.E.2d 141, 
212 Ind. 692. 

Appearance of assistant, deputy, or 
special prosecuting attorneys be¬ 
fore grand jury see Grand Juries, 5 
40. 

Authority of assistant prosecuting 
attorney to administer oath see 
Oaths and Affirmations 9 5. 
Signing and verification of indict¬ 
ments or informations by deputy, 
assistant, or other special prose¬ 
cuting attorneys see Indictments 
and Informations §$ 57, 86. 
Advice as to validity of bond issue 
Assistant district attorney is re¬ 
quired, by virtue of office he holds, to 
advise board of county commissioners 
with respect to validity of bond issue. 
N.M.—Hanagan v. Board of County 
Com’rs of Dea County, 325 F.2d 282. 
Defease of civil action 

Assistant United States attorney is 
authorized, without express author¬ 
ization from attorney general, to rep¬ 
resent deputy United States marshal 
in action for battery and false arrest 
allegedly committed by defendant in 
connection with arresting or main¬ 
taining custody of plaintiff. 

|U.S.—Swanson v. Willis, D.UAlaska, 
114 F.Supp. 434, affirmed, C.A, 229 
I F.2d 440. 
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be may open ® 1 or close 92 to the jury, examine wit¬ 
nesses , 93 and pray judgment of the court sentencing 
a prisoner to the death penalty on a verdict of con¬ 
viction . 94 

The rule permitting assisting counsel to open and 
close to the jury is generally followed, even in those 
jurisdictions where the statute provides that the 
prosecuting attorney must or shall state the case to 
the jury and conclude the argument ; 95 but it has 
been held that attorneys who act as prosecuting wit¬ 
nesses should not be permitted to open and close to 
the jury on behalf of the state . 96 

A deputy or assistant district attorney has no right 
to conduct the business of the office in his own name 
during the absence of the district attorney , 96 * 5 and 
it is improper for him to defend a client in a crim¬ 
inal case . 96 - 10 

§ 30(3). Attack on Right to Exercise Powers 

The right of one designated by the governor or trial 
court to act for a disqualified state attorney is open to 
attack only in a direct proceeding. 

The official acts of one designated by the gover¬ 
nor 96 * 50 or the trial court 96 * 55 to act for a disquali¬ 
fied state attorney are valid as to third persons, and 
his right to exercise powers and act in such ca¬ 
pacity is open to attack only in a direct proceed¬ 
ing . 97 
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§ 30(4). Liabilities 

Assistant or deputy prosecuting attorneys are not 
liable for damages for acts done in the course, and in 
neglect, of their official duty. 

Assistant or deputy prosecuting attorneys are 
protected by the same rule of immunity from civil 
liability which is applicable to judges , 97 * 50 and are 
not liable for damages for acts done in the course 
of their official duty 97 * 55 and in neglect of their 
official duty , 97 - 60 even if such acts are committed 
with malice and without probable cause . 97 - 65 

Subjection to court discipline . While a United 
States attorney and a special agent in charge, as 
officers authorized to conduct a prosecution in a 
federal court, are alike subject to proper exertion 
of the disciplinary powers of such court , 98 an as¬ 
sistant United States district attorney cannot be 
punished for contempt by a state court for acts done 
in his official capacity . 99 If the conduct of a dep¬ 
uty or assistant district attorney of a state is con¬ 
tumacious or otherwise improper, a magistrate may 
discipline him as an individual or as a lawyer, or 
have him removed from office as the facts may 
warrant, and may exclude him from court while 
preparation for such steps is being made, but the 
power of the magistrate in such a case does not 
extend to permanent exclusion of the offending at¬ 
torney from his court as a disciplinary measure . 1 


91. Ky.—Tackett v. Commonwealth, 
12 SW.2d 289, 227 Ky. 249. 

Mo.—State v. McCracken, 108 S.W. 
2d 372, 341 Mo. 697. 

S.C.—State v. Gregory, 174 S.E. 10, 
172 S.C. 329. 

18 C.J. p 1347 note 80. 

92. Ky.—Fields v. Commonwealth, 9 
S.W.2d 990. 225 Ky. 655. 

S.C.—State v. Gregory, 174 S.E. 10, 
172 S.C. 329. 

18 C.J. p 1347 note 81. 

93. Mo.—State v. Barnes, 29 S.W.2d 
156, 325 Mo. 545—State v. Finley, 
150 S.W. 1051, 245 Mo. 465. 

S.C.—State v. Gregory, 174 S.E. 10, 
172 S.CL 329. 

Humber participating in examination 
The court rule against participa¬ 
tion by more than one of state's 
attorneys in examination of witness¬ 
es may be relaxed and nonobservance 
thereof permitted whenever trial 
judge sees fit. 

Fla.—Harvey v. State, 176 So. 439,129 
Fla. 289. 

94. N.C.—State v. Conly, 41 S.E. 534, 
130 N.CL 683. 

95. Mo.—State v. Arnett, 92 S.W.2d 
897, 338 Mo. 907. 

18 C.J. p 1347 note 82. 1 


Assistant regarded as “prosecuting 
attorney” 

In statute providing that prose¬ 
cuting attorney must make opening 
statement to jury, term “prosecuting 
attorney" includes privately em¬ 
ployed counsel or any other attor¬ 
ney lawfully assisting in prosecu¬ 
tion. 

Mo.—State v. Matthews, 111 S.W.2d 
62, 341 Mo. 1121. 

96. Mo.—State v. Price, 85 S.W. 922, 
111 Mo.App. 423. 

96.5 N.Y.—People v. Jackson, 48 N. 
Y.S.2d 401. 

96.10 Ky.—In re Kenton County Bar 
Ass’n, 236 SW.2d 906, 314 Ky. 664. 

96.50 Fla.—Walker v. State, 113 So. 
96, 93 Fla. 1069. 

96.55 U.S.—U. S. ex rel. Doss v. 
Lindsley, C.C.A.I1I., 148 F.2d 22, 158 
A.Li.R. 525, certiorari denied 65 S. 
Ct. 1195, 325 U.S. 858, 89 L.Ed. 1978. 
Conn.—State v. Hayes, 18 A.2d 895, 
127 Conn. 543. 

97. Conn.—State v. Hayes, 18 A.2d 
895, 127 Conn. 643. 

Fla.—Walker v. State, 113 So. 96, 93 
Fla. 1069. 

97.50 U.S.—Cawley v. Warren, CLA- 
IIL, 216 F.2d 74. 
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Civil liability of judges see Judges §§ 
62-69. 

97.55 U.S.—Cawley v. Warren, supra. 
III.—People ex rel. Schreiner v. Court¬ 
ney, 43 N.E.2d 982, 380 Ill. 171. 
Wash.—Mitchelle v. Steele, 236 P.2a 
349, 39 Wash.2d 473. 

97.60 Wash.—Mitchelle v. Steele, su¬ 
pra. 

97.65 Wash.—Mitchelle v. Steele, su¬ 
pra. 

98. U.S.—Go-Bart Importing Co. v. 
U. S., N.Y., 51 S.Ct. 153, 282 U.S. 
344, 75 L.Ed. 374. 

U. S. v. Smyth, D.C.Cal., 104 F. 
Supp. 288, 

99. U.S.—In re Leaken, C.C.Ga„ 137 
F. 680. 

18 C.J. p 1348 note 88. 

1 . N.Y.—Dodge v. Kross, 275 N.Y.S. 
170, 153 Misc. 485. 

Designation of duties by district at¬ 
torney 

District attorney alone is charged 
with duty of selecting assistants 
and assigning their duties and no 
court is entitled to select which rep¬ 
resentative of his shall appear before 
it, nor to reject the one designated. 
N.Y.—Dodge v. Kross, supra. 
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§ 31(1). In General 

Ordinarily a deputy, assistant, or substitute prose¬ 
cuting attorney is entitled to be paid for his services, but 
not where the appointment was invalid, or where the 
attorney is unauthorized to prosecute, or where the 
claim fails without the purview of applicable statutes. 

Ordinarily a deputy, assistant, or substitute pros¬ 
ecuting attorney is entitled to be paid for his serv¬ 
ices . 2 Since the right to compensation is usually 
based on express statutory provisions, it has been 
held that, in the absence of statute, a prosecuting at¬ 
torney pro tempore, or one appointed to assist in 
the trial of a case, cannot recover from the county 
for his services ; 3 and where a special prosecuting 
attorney is not regarded as an officer, a claim that 
the legal right to an office carries with it the right 


to the salary of the office has no application, par¬ 
ticularly where the statute provides for only one 
prosecuting attorney in a county and there is an 
incumbent in that office other than the special pros¬ 
ecuting attorney claiming the salary . 6 - 5 

In some jurisdictions it is held that there is an 
implied right to compensation, although the statute 
makes no express provision therefor . 4 

The mode of payment may and should comply 
with applicable statutory provisions . 5 

To recover compensation an assistant or special 
counsel acting for the prosecution must bring him¬ 
self within the terms of the statute invoked . 6 An 


2. Fla.—In re Advisory Opinion to 
the Governer, 15 So.2d 291, 153 Fla. 
581. 

Kan.—Vernon v. Board of Com’rs of 
Edwards County, 294 P. 871, 132 
Kan. 119. 

Mich.—Laughery v. Wayne County, 11 
N.W.2d 902, 307 Mich. 316. 

Okl.—Comanche County v. Fain, 166 
P. 896, 66 Okl. 13. 

Fa.—Taxpayers’ Appeal from Report 
of Controller of Northumberland 
County, 72 Pa.Dist. & Co. 593, 22 
Northumb.Li.J. 203. 

18 C.J. p 1348 note 91. 

Right of district or prosecuting at¬ 
torney to compensation at common 
law and under statute see supra § 
19(1). 

Construction, of statutes 

(1) Statutes with respect to county 
attorney’s fees and salary. Qualifica¬ 
tions, and duty of assistant county 
attorney must be read and construed 
with statute, providing no officer 
shall receive for services any other 
or greater fee than allowed by law. 
Ky.—McNally v. Grauman, 73 S.W.2d 

28, 255 Ky. 201. 

(2) When assistant county attor¬ 
ney is in attendance and participates 
in prosecution in justices’ courts and 
quarterly courts, and county attor¬ 
ney is absent, percentage of fines 
and forfeitures and attorney’s fee 
taxed as costs against convicted de¬ 
fendant in every case belong to coun¬ 
ty attorney for purpose of augment¬ 
ing his annual salary not to ex¬ 
ceed five thousand dollars; and, 
when both county attorney and as¬ 
sistant county attorney are absent, 
sick, or akin to defendant, or unable 
to attend prosecution, suitable at¬ 
torney, if prosecution is one de¬ 
scribed in statute authorizing ap¬ 
pointment of county attorney pro 
tempore, may be appointed to rep¬ 
resent commonwealth and allowed 


reasonable compensation for services 
as therein provided. 

Ky.—McNally v. Grauman, supra. 

“Salary* 

The word “salary” in statute re¬ 
specting assistant county attorney’s 
salary does not mean “profit” or 
“salvage,” but means remuneration 
or recompense fixed by statute for 
services of every character and kind 
performed by official while he re¬ 
mains in office. 

Ky.—McNally v. Grauman, supra. 
Waiver and estoppel 

(1) Second assistant prosecuting 
county attorney was not precluded by 
waiver or estoppel from collecting 
back salary due him from county un¬ 
der statute, by accepting a lesser 
amount as full payment, and under¬ 
standing when appointed that such 
sum was all that county owed him, 
due to ignorance of law by both 
! parties, where no injury would result 

to county by permitting collection 
of amount that should have been 
paid attorney when services were 
rendered. 

Mo.—State, to Use of Nee, v. Tippin, 

268 S.W. 665, 217 MoJVpp. 480. 

(2) Fact that county court could 
have reduced salary of second as¬ 
sistant county prosecuting attorney 
by reducing salary of first assistant, 
if they had known the law, did not 
estop such attorney from collecting 
back salary which should have been 
paid him, in view of Rev.St.1919 5§ 
765, 767, that court had no voice in 
either attorney's appointment or sal¬ 
ary. 

Mo.—State to Use of Nee v. Tippin, 

supra. 

Vacation, pay 

(1) Provision in county ordinance 
directing that vacation earned by 
county employee in one year should 
be taken in twelve months following 
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that year did not preclude deputy 
district attorney, after he left serv¬ 
ice of county on Jan. 2, 1943, from 
being compensated for vacation 
earned in 1941 but not taken. 

Cal.—Verry Eckel, 143 P.2d 394, 

61 C.A.2d 595. 

(2) Where deputy district attorney, 
after leaving service of county on 
Jan. 2, 1943, sought compensation for 
vacation earned in 1941 but not t».ig An, 
but made no application for vacation 
pay earned in 1942, question as to 
whether there was a cumulating of 
vacations contrary to prohibition of 
county ordinance was not involved. 
Cal-—Verry v. Eckel, supra. 

3. Mont—State v. Second Judicial 
Dist Ct., 157 P. 1157, 52 Mont 371. 

18 C.J. p 1348 note 93. 

3«5 Ill.—Aiken v. Will County, 52 N. 

E.2d 607, 321 Ill.App. 171. 

Status of special prosecuting attorney 
see supra 5 28(3) c. 

4. Mich.—Laughery v. Wayne Coun¬ 
ty, 11 N.W.2d 902, 307 Mich. 316. 

Minn.—Mathews v. Lincoln Coun¬ 
ty, 97 N.W. 101, 90 Minn. 348. 

18 C.J. p 1348 note 94. 

5m Ala.—Trapp v. State, 24 So. 1001, 
120 Ala. 397. 

18 C.J. p 1349 note 2. 

6. N.Y.—People v. Fronio, 246 N.Y. 

S. 545, 138 Misc. 804. 

18 C.J. p 1349 note 97. 

Assistance on appeal 
Under a statute providing for em¬ 
ployment of counsel to assist the 
prosecuting attorney on “trial,” 
which allows compensation as a 
county charge on certification by the 
judge, counsel employed to assist 
the prosecutor on the brief on ap¬ 
peal could not recover, the appeal 
being no part of the “trial,” although 
had he applied under other provisions 
relating to services generally and 
sought relief thereunder the county 
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assistant, deputy, or substitute cannot recover for 
services in cases which he is not authorized to pros¬ 
ecute. 7 A general delegation of his powers by a 
prosecuting attorney is against public policy and il¬ 
legal, and it can furnish no basis for a claim by the 
person to whom the powers were delegated for per¬ 
sonal compensation for his services; 8 and it has 
been held that a person employed by the prosecut¬ 
ing attorney to assist him in a proceeding in behalf 
of the county cannot recover from the county for 
his services in the absence of an express contract. 9 

Statutes entitling deputy prosecutors to fees when 
they prosecute a case to conviction authorize fees 
even where the conviction results from a plea of 
guilty. 10 

Whether an attorney assisting the prosecution is 
to receive compensation is immaterial to the de¬ 
fense. 11 

Ordinarily the services of a special prosecuting 
.attorney should be paid by the county wherein the 
-services are rendered and not by the state. 12 

Rendition of services . A person appointed to act 
for the prosecuting attorney is not entitled to re- 
-cover compensation for services not actually ren¬ 


dered, 13 and, if appointed without authority of law, 
he is not entitled to anything, notwithstanding the 
services have been rendered and accepted. 14 A stat¬ 
ute providing that a special attorney appointed to 
prosecute a cause in which the regular prosecuting 
attorney is interested shall be paid by the county 
the same compensation as provided by law for the 
prosecuting attorne}', apportioned as to the time of 
service, means the time of actual service rendered 
in the cause wherein the prosecuting attorney was 
disqualified. 14 * 5 

Extra compensation. Where the salary of an as¬ 
sistant or deputy is fixed by statute at a specified 
sum per annum, the words “per annum” refer to 
the period during which the office or employment 
is held, and not to the time of payment, 14 * 10 and 
an order for payment may not validly exceed the 
maximum sum authorized. 14 * 15 The county court 
may not allow a deputy extra compensation for serv¬ 
ices as prosecuting attorney, 15 and a contract by a 
prosecuting attorney to pay a deputy more compen¬ 
sation than that provided by law is contrary to pub¬ 
lic policy and void; 16 but a contract by a county 
board to pay for services outside the official duties 
of an assistant prosecuting attorney is enforceable. 17 


board of supervisors might have 
granted compensation. 

N.Y.—People v. Pronio, supra. 
^TolTiiLteer 

Statutory fifty dollars fee payable 
by state for services rendered in su¬ 
preme court in capital cases apper¬ 
tains to office of solicitor general, 
.and may not be collected by pri¬ 
vate person voluntarily appearing be¬ 
fore supreme court. 

*Ga.—Rozier v. State, 170 S.E. 241, 
177 Ga. 420. 

Payment of county attorney as dis¬ 
trict attorney 

Rev.St. arts. 3884, 3885 do not au¬ 
thorize payment of district attor¬ 
ney's salaries, provided for by Const, 
art 5 § 21, to county attorneys per¬ 
forming duties of district attorney 
in counties having no district attor¬ 
ney. 

Tex.—Lewis v. Terrell, 273 S.W. 
560, 115 Ter. 74, rehearing de¬ 
nied 275 S.W. XIV. 

* 7 - Ark.—State v. McNair, 66 S.W. 
144, 70 Ark. 65. 

Okl.—Board of Com’rs of Tulsa 
County v. Johnston, 134 P.2d 335, 
192 Okl. 203. 

^8. Mich.—Engle v. Chipman, JL6 -N. 

W. 886, 51 Mich. 524. 

18 C.J. p 1338 note 62. 

9. Mich.—Powers v. Calhoun Coun¬ 
ty, 138 N.W. 266, 172 Mich. 670. 

10. Ark.—Brown v. Welch, 235 S. 
W. 997, 151 Ark. 142. 


11. Tex.—Bowner v. State, 116 S.W. 
798, 55 Tex.Cr. 416. 

18. Pa.—Commonwealth ex rel. At¬ 
torney General, to Use of Weber, 
v. Irvin, 168 A. S68, 110 Pa.Super. 
387. 

13. Iowa.—State v. Miller, 109 N.W. 
1087. 132 Iowa 587. 

IS C.J. p 1349 note 98. 

14. Idaho.—Mills v. Board of Conors 
of Minidoka County, 204 P. 876, 35 
Idaho 47. 

Okl.—Board of Com’rs of Tulsa 
County v. Johnston, 134 P.2d 335, 
192 Okl. 203. 

14.5 Ill.—Aiken v. Will County, 52 
N.E.2d 607, 321 Ill.App. 171. 

14.10 Tex.—Scott v. Graham, 292 
S.W.2d 324. 

14.15 Tex.—Scott v. Graham, su¬ 
pra. 

Order held void 

Under statute limiting salary of 
assistant district attorneys to ceil¬ 
ing of $4,250 per annum, order of 
commissioner's court for payment of 
$600 to assistant whose appoint¬ 
ment terminated eighteen days later 
on expiration of term of district at¬ 
torney who appointed him was void. 
Tex.—Scott v. Graham, supra. 

15. Or.—McKenna v. McHaley, 123 
P. 1069, 62 Or. 1. 
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Fees in addition to salary 

Under Civ.Code 1913 par. 2437, pro¬ 
hibiting payment from the county 
treasury of demands arising from 
contracts in which any county offi¬ 
cer was personally interested while 
in office, except for official compen¬ 
sation, a former deputy county at¬ 
torney cannot recover fees in addi¬ 
tion to his salary for services ren¬ 
dered the county in prosecuting a 
boundary line suit, the salaries of 
public officers, under par. 3244 being 
their exclusive remuneration for all 
services; nor, where he sues under 
an express contract during his in¬ 
cumbency, and for which he could 
not recover, was he entitled to an al¬ 
lowance, as on an implied contract, 
for the reasonable value of services 
rendered after expiration of his term 
for which no demand was presented 
as provided in Civ.Code 1913 par. 
2434, since his cause of action, if 
maintainable at all, must be based 
on the demand presented, and he 
could not allege one cause of action 
and recover on another. ' 

Ariz.—Yuma County v. Fidelity Ti¬ 
tle Guaranty Co., 206 P. 587, 24 
Ariz. 33. 

16. Ark.—Cobb v. Scoggin, 107 S.W. 
188, 85 Ark. 106. 

18 C.J. p 1349 note 4. 

17. Tex.—Browning v. Tarrant 
County, 111 S.W. 748, 50 Tex.Civ. 
App. 619. 
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Where the duties of assistant district attorneys are 
the same as those imposed on district attorneys, and 
district attorneys are forbidden by statute to re¬ 
ceive any fees or compensation other than the sal- 
ary provided by law, the inhibition applies also to 
assistant district attorneys . 17,5 

Expenses incurred by a deputy prosecuting attor¬ 
ney in procuring testimony in criminal cases are a 
valid claim against the county , :15 but he is not enti¬ 
tled to an allowance for expenses not authorized by 
law . 19 

Division of fees. If the same fee is provided by 
law for conviction in either the county or circuit 
court, or in both, the attorney pro tempore must 
share the fee with the state’s attorney in case of 
conviction obtained by one in the county court, and 
affirmance on appeal to the circuit court by the oth¬ 
er . 20 

Liability of private persons . A special prosecutor 


appointed by the court cannot recover compensation 
from private persons, although he performs acts at 
their request and for which they promise to pay , 21 
and the courts have denied the liability of a dece¬ 
dent’s estate for compensation of an assistant or spe¬ 
cial attorney appointed by the attorney general, su¬ 
perseding the county attorney, to render services in 
connection with such estate . 22 

§ 31(2). Allowance and Collection 

Within constitutional limitations and under varying- 
provisions of local practice, the legislature, court, county 
board, or prosecuting attorney may fix the compensation 
of assistants, deputies, or substitutes. 

The fixing of compensation for assistant, deputy, 
or substitute district or prosecuting attorneys should 
comply with any applicable constitutional provi¬ 
sions , 23 but within such limitation the compensa¬ 
tion may under applicable provisions of local law 
be fixed by statute , 24 by the court , 25 by the county 
authorities , 26 or by the district or prosecuting at- 


17.5 N.M.—Hanagan v. Board of 
County Com’rs of Lea County, 325 
P.2d 282. 

18. Or.—McKenna v. McHaley, 123 
P. 1069, 62 Or. 1. 

19. Colo.—Trowbridge v. El Paso 
County, 140 P. 195, 57 Colo. 106. 

20. Ala.—Banks v. State, 11 So. 469, 
96 Ala. 41. 

18 C.J. p 1350 note 9. 

21. Okl.—Coggeshall v. Conner, 120 
P. 559, 31 Okl. 113, 39 L.RA..N.S., 
81, Ann.Cas.l913D 577. 

IS C.J. P 1350 note 8. 

22. Kan.—Beck v. Good, 77 P.2d 968, 
147 Kan. 578. 

23. Cal.—McPherson v. Richards, 25 
P.2d 534, 134 C.A. 462. 

Kan.—State ex rel. White v. Board 
of Com’rs of Wyandotte County, 
39 P.2d 286, 140 Kan. 744. 

Charter, resolution, and or dina nce 
Amendment to county charter fix¬ 
ing salary of assistant district at¬ 
torney was held void under constitu¬ 
tional provision requiring that salary 
be fixed by ordinance; and resolu¬ 
tion of board of supervisors of coun¬ 
ty having freeholder’s charter was 
invalid in so far as it sought to fix 
salary of assistant district attorney, 
since such salary must be fixed by 
ordinance; and ordinance of county 
supervisors providing for fixing sal¬ 
ary of assistant district attorney by 
resolution was ineffectual, where 
county was governed by freeholders’ 
charter, it being requisite that the 
ordinance itself fix the compensation. 
Cal.—McPherson v. Richards, 25 P. 
2d 534, 134 C.A. 462. 

24. Ala.—Roden v. Griffin, 60 So. 
925, 179 Ala. 633. 


Cal.—Preman v. Marshall, 69 P. 986, 
137 C. 159. 

Ky.—Whitworth v. Miller, 193 S.W. 

2d 470, 302 Ky. 24. 

18 C.J. p 1350 note 11. 

Rights Trader pension fund statute 

(1) Statute providing for rein¬ 
statement of county employee under 
pension fund statute on payment of 
double payments and interest did 
not apply where assistant district 
attorney had been improperly exclud¬ 
ed by pension board on ground he 
was not county employee, since he 
must be deemed to have been such 
a member throughout his entire serv¬ 
ice. 

Pa.—Hunter v. Retirement Board of 
Allegheny County, 36 A.2d 793, 349 
Pa. 224. 

(2) Where one formerly employed 

as clerk in county treasurer’s office 
and later as clerk in county court be¬ 
came assistant district attorney, 
and pension board thereafter refused 
his tender of contributions to pen¬ 
sion fund from Dec. 1, 1921, to 
March 1, 1936, when retirement 

board, which had replaced pension 
board, decided claimant was a coun¬ 
ty employee and accepted the pay¬ 
ments, claimant was required to pay 
only the payments which should 
have been made during such inter¬ 
vening period, without interest, and 
not double payments. 

Pa.—Hunter v. Retirement Board of 
Allegheny County, supra. 

(3) Fact that assistant district at¬ 
torney withdrew his previous con¬ 
tributions to pension fund when, on 
becoming such officer, he was drop-, 
ped by pension board as member of 
retirement system, did not estop him 
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to claim benefits, especially where- 
withdrawn funds were repaid in 
1939 and board accepted repayment 
as satisfaction of his obligation with 
respect thereto. 

Pa.—Hunter v. Retirement Board or 
Allegheny County, supra. 

25. Ark,—Spence v. Clay County, 
182 S.W. 573, 122 Ark. 157. 

Iowa.—State v. Miller, 109 N.W. 1087, 
132 Iowa 587. 

18 C.J. p 1350 note 12. 

26. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 285, 29 Colo. 169. 

18 C.J. p 1350 note 13. 

Percentage of board concurring 
Appointment of a special state’s 
attorney to serve on disqualification 
of the regular incumbent is not an 
“unforeseen casualty” within the 
meaning of statutes requiring con¬ 
currence of four fifths of the board 
to authorize expenditure of county 
funds for unforeseen casualties. 

Ill.—Tearney v. Harding, 166 N.E. 
526, 335 IU. 123. 

Board of aldermen as not fixing sal¬ 
ary 

Greater New York Charter provi¬ 
sion that salaries of officers of city 
government should be fixed by board 
of aldermen is not applicable to ap¬ 
pointments made by district attor¬ 
ney. 

N.Y.—People v. Fuller, 282 N.Y.S. 

28, 156 Misc. 404. 

Validity of contract 

(1) County commissioners may 
validly agree to pay retaining fee 
in advance to special counsel em¬ 
ployed by them. 

Pa.—Taxpayers’ Appeal from Report 
of Controller of Northumberland 
County, 72 Pa.Dist. & Co. 593, 22: 
Northumb.IxJ. 203. 
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torney. 27 

Constitutional provisions limiting compensation of 
“clerks” have been held inapplicable to assistant dis¬ 
trict attorneys; 28 and provisions of a constitution 
for payment of a state’s attorney in a specified coun¬ 
ty from the state treasury, with any further com¬ 
pensation to be paid by the county, have been con¬ 
strued as referring only to the state’s attorney oc¬ 
cupying the office created by the constitution and not 
to a special state’s attorney appointed on disqualifi¬ 
cation of the regular state’s attorney, and do not 
prohibit payment of assistant or special state’s at¬ 
torneys from county funds. 25 

Where the court has power to fix the compensa¬ 
tion of assistant or special prosecuting attorneys, it 
has been held that its duty is to pay a reasonable 
compensation in its capacity as representative of 
the county, and that it may not, like a private liti¬ 
gant, agree to pay such counsel any amount it may 
see fit. 30 An allowance made by the court is not 
always conclusive; 31 the board may reduce it to a 
reasonable sum, 31 - 5 or, on filing a sufficient affidavit 
of merits in opposition to the attorney’s motion for 
summary judgment, the board may be entitled to 
adduce evidence as to the value of the services and 
to a trial on the merits. 31 * 10 A fee fixed by the court 
is at least prima facie evidence, however, of the 
value of the services rendered. 32 

In some jurisdictions, the allowance and certifi¬ 
cate of the court are conclusive, and it is the minis- 


I terial duty of the county authorities to pay the 
amount fixed by the court. 33 The act of the judge 
in certifying the amount of such fee is a judicial 
one which cannot be questioned in a collateral pro¬ 
ceeding for mandamus to compel payment of the 
fee. 34 If dissatisfied with the allowance, the at¬ 
torney should take an appeal from the order grant¬ 
ing it. 35 Where the compensation of a substitute 
is to be paid out of the compensation allowed to the 
prosecuting attorney, the court cannot fix the amount 
without giving the prosecuting attorney an oppor¬ 
tunity to be heard. 36 

Statutory discretion, vested in a county board, to 
allow or disallow fees to an assistant in certain cas¬ 
es, is administrative rather than judicial, and the 
action of the board disallowing such fees is not sub¬ 
ject to review by the courts. 37 Under statutes di¬ 
recting payment of “compensation,” or “reasonable 
compensation,” a decision of the board allowing an 
unreasonably small sum is not final, but proper com¬ 
pensation may be recovered, 38 and, where the stat¬ 
ute provides that it shall be the duty of the county 
board to allow a reasonable compensation for serv¬ 
ices rendered by assistant prosecuting attorneys pur¬ 
suant to appointment by the court, an assistant serv¬ 
ing under such an appointment is entitled to com¬ 
pensation, although he had no contract with the 
county board. 39 Approval by the county board of 
a salary for an assistant prosecuting attorney can¬ 
not be withdrawn during the fiscal year. 39 * 6 


(2) Fact that 'written contract 
was not executed until ten days 
after oral agreement does not pre¬ 
clude special counsel from being paid 
for services rendered in the in¬ 
terim. 

Pa.—Taxpayers’ Appeal from Report 
of Controller of Northumberland 
County, supra. 

27. N.Y.—People v. Goldrick, 12 N. 
Y.S.2d 939, 257 App.Div. 316. 

Interference by budget director 
The section of county law, vest¬ 
ing in Kings County district attor¬ 
ney power to appoint, remove, and 
adjust, regulate, and determine sal¬ 
aries of assistant district attorneys 
for such county, gives New York 
City budget director no right to re¬ 
fuse such district attorney permis¬ 
sion to elevate members of his staff 
to higher ranking positions and fill 
vacancies therein; and the Kings 
County district attorney had power 
to appoint assistant district attor¬ 
neys to fill vacancies arising during 
budgetary year and increase salaries 
of other such assistants, promoted to 
higher positions, above amounts fix¬ 
ed, in his departmental estimate 


I without interference by New York 
City budget director. 
t N.Y.—People v. Goldrick, supra. 

28. Pa.—Maginnis v. Schlottman, 
114 A. 782, 271 Pa. 305. 

29. Ill.—Tearney v. Harding, 166 N. 
E. 526, 335 Ill. 123. 

30. Ark.—Spence v. Clay County, 
182 S.W. 573, 122 Ark. 157. 
What constitutes reasonable com. 
pensatLon depends on all facts and 
surrounding circumstances. 

Ark.—Spence v. Clay County, supra. 

31. Ind.—Carroll County v. Pollard, 
46 N.E. 1012, 17 Ind.App. 470. 
Mich.—Laughery v. Wayne County, 
11 N.W.2d 902, 307 Mich. 316. 

18 C.J. p 1351 note 16. 

31.5 Ind.—Carroll County v. Pol¬ 
lard, 46 N.E. 1012, 17 IncLApp. 470. 
18 C.J. p 1351 note 16. 

31.10 Mich.—Laughery v. Wayne 
County, 11 N.W.2d 902, 307 Mich, 
i 316. 

32. Colo.—Hindsda le County v. 

Crump, 70 P. 159, 18 Colo.App. 59. 
Ind.—Carroll County v. Pollard, 46 
N.E. 1012, 17 Ind.App. 470. 
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33. N.J.—State v. Ocean County, 1 
A. 701, 47 N.J.Law 417. 

34. N.Y.—People v. New York Bd. 
of Education, 49 N.Y.S. 915, 26 
App.Div. 208. 

People v. Coler, 71 N.Y.S. 127, 
35 Misc. 454, reversed on other 
grounds 73 N.Y.S. 1144, 67 App. 
Div. 619. 

35. N.Y.—People v. Coler, supra. 
38. Iowa.—State v. Miller, 109 N.W. 

1087, 132 Iowa 587. 

18 C.J. p 1351 note 14. 

37. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 285, 29 Colo. 169. 

18 C.J. p 1351 note 21. 

38. Iowa.—Stone v. Marion County, 
42 N.W. 570, 78 Iowa 14. 

39. Kan.—Vemon v. Board of 
Com’rs, of Edwards County, 294 
P. 871, 132 Kan. 119. 

Amount of allowance 
Allowance of seven hundred dol¬ 
lars for services to attorneys, em¬ 
ployed to assist county attorney in 
criminal cases was held justified. 
Kan.-—Vernon v. Board of Com’rs, 
of Edwards County, supra. 

39.5 Okl.—Jones v. Hanger, 258 P. 
2d 176, 208 Okl. 628. 
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Where the salary of an assistant prosecuting at¬ 
torney has been fixed by resolution of a county board 
of supervisors adopted pursuant to applicable laws 
in force when he took and held office, the amount 
due becomes liquidated and the board of county 
auditors lacks power to disallow any portion there¬ 
of or to allow any additional compensation; nor is 
it necessary for the auditors to pass thereon. 40 A 
board of supervisors is without power to limit by 
ordinance or otherwise the right of subsequent 
boards to exercise their constitutional or legislative 
right to fix salaries, and an ordinance fixing the 
salary of an assistant prosecuting attorney remains 
in force only until such salary is fixed by subsequent 
action of a board of supervisors, the action of the 
board taken when the assistant took and held office 
controlling the amount due. 41 

Where the statute directs payment of such sum 
as the court approves and to the county board seems 
just and proper, their joint action is final. 42 If the 
board refuses to act at all, the attorney may have 
mandamus to compel it to act, although not in any 
particular way; 43 but he cannot recover on a quan¬ 
tum meruit, since his right to compensation depends 
wholly on the statute. 44 Mandamus is also the prop¬ 
er remedy to compel the court or other authority to 
make requisition on the proper officer for payment 
of an assistant’s legal fees. 45 

Time and mode of fixing compensation . There 
can be no recovery of compensation by an assistant 
or other special prosecuting attorney unless it has 
been fixed or allowed in the mode 46 and within the 
time, 47 if any, prescribed by statute. 

§ 31(3). Change of Venue 

The county in which the indictment was found Is 
ordinarily liable for the fees of the assistant In the court 
to which the cause is removed on a change of venue, 
and where the court of the county of new venue appoints 
an assistant or special prosecuting attorney, the amount 


of compensation should generally be settled and allowed 
by the authorities of the county of original venue. 

The county in which the indictment was found 
is liable for the fees of the assistant in the court 
to which the cause is removed. 48 On change of 
venue the judge of the county to which the prose¬ 
cution is removed has no authority to fix the com¬ 
pensation of an assistant appointed in the county 
of indictment. 48 On a new trial, held in another 
county to which the cause has been removed, the 
trial judge cannot allow the assistant attorney a fee 
for any services except those rendered in prosecut¬ 
ing the case before him. For services in the court 
of original venue, including argument of motion for 
new trial and change of venue, allowance may be 
made only by the judge of that court. 50 

Statutes providing that no court of any county 
shall have power to bind such county by agreement 
or in any other way do not apply to a judge of a 
county to which venue has been changed in ap¬ 
pointing counsel to assist the prosecuting attorney, 
but after such judge has appointed the assistant 
prosecutor he has nothing further to do with the 
matter and counsel so appointed is entitled to rea¬ 
sonable compensation for his services, the amount 
thereof to be settled and allowed by the judge of 
the court of original venue. 51 

Such statutes do, however, apply to the judge of 
the county of original venue in allowing counsel's 
claim, 52 although it has been said, where such a 
claim was allowed by the judge of the court of the 
county of original venue and approved by the board 
of commissioners of such county, that action by 
the board of commissioners was not necessary, 53 
and it has been held that, where the council of the 
county of original venue appropriated an amount 
for payment of such assistant’s compensation at 
the time his claim was approved, the assistant was 


40. Mich.—Atlas v. Wayne County, 
275 N.W. 507, 281 Mich. 596. 

41. Mich.—Atlas v. Wayne County, 
supra. 

42. Ohio.—Commissioners v. Os¬ 
born, 20 N.E. 333, 46 Ohio St. 271. 

Weldy v. Hocking County, 8 Ohio 
Dec. (Reprint) 767, 9 Cinc.L.Bul. 
313. 

43. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 285, 29 Colo. 169. 

Ohio.—State v. Hocking County, 40 
Ohio St. 331. 

44. Colo.—Merwin v. Boulder Coun¬ 
ty, 67 P. 286, 29 Colo. 169. 

45. Colo.—Merwin v. Boulder Coun¬ 
ty, supra. 

27 C.J.S.—47 


N.Y .—People v. New York Bd. of 
Education, 49 N.Y.S. 915, 26 App. 
Div. 208. 

48. Wis.—Williams v. Dodge Coun¬ 
ty, 70 N.W. 821, 95 Wis. 604. 

18 C.J. p 1351 note 26. 

47. Ariz.—Worsley v_ Cochise Coun¬ 
ty, 196 P. 419, 22 Ariz. 225. 

Before rendition 

One appointed assistant in the of¬ 
fice of county attorney is not en¬ 
titled to any compensation where the 
supervisors did not fix his salary 
before the services were rendered, 
as required by applicable statute, 
however meritorious or beneficial to 
the county such services may be. 
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Ariz.—Worsley v. Cochise County, 
supra. 

48. Iowa.—Bevington v. Woodbury 
County, 78 N.W. 222, 107 Iowa 
424. 

18 C.J. p 1351 note 30. 

49. N.Y.—People ▼. Nett, 84 N.EL 
63, 191 N.Y. 286. 

5a N.Y .—People v. Genesee Coun¬ 
ty, 70 N.Y.S. 578, 61 AppJDiv. 645, 
15 NY.Cr. 463, affirmed 61 N.E. 
1133, 168 N.Y. 640. 

51. Ind.—State v. Studebaker, 172 
N.E. 194, 202 Ind. 148. 

51 Ind.—State v. Studebaker, su¬ 
pra. 

53. ind.—State v, Studebaker, su¬ 
pra. 
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entitled thereto notwithstanding no appropriation 
had been made at the time of his appointment. 54 

An ex parte order fixing the fee of an attorney 
appointed to assist a prosecuting attorney in a crim¬ 
inal case, made by the court of the county to which 
venue has been changed, has been held not to es¬ 
tablish conclusively the liability for such fee of the 
county in which the prosecution was begun, 55 and 
payment of such assistant's fee by the county to 
which venue was changed has been held not a vol¬ 
untary payment and to be recoverable from the 
county in which the prosecution commenced, the 
amount of recovery being whatever would have 
been a reasonable compensation. 56 

§ 31 (4). Assistants to United States District 
Attorneys 

Certification of the attorney general has been held 
prerequisite to recovery of compensation by one appoint¬ 
ed as a special assistant to a United States district at¬ 
torney for particular cases or for a single term. 


ATTYS. 

A person who receives a commission as a special 
assistant to a United States district attorney for par¬ 
ticular cases, or for a single term of the court, can¬ 
not recover for his services without the certificate 
of the attorney general. 57 A person who is already 
employed as an assistant district attorney cannot re¬ 
cover extra compensation as one specially appointed 
by the attorney general for services that could not 
be performed by the district attorney or an officer 
of the department of justice. 58 

Where a special district attorney is appointed by 
the attorney general to aid in the preparation and 
prosecution of criminal business at a special term 
of court, and by the terms of his appointment his 
compensation is to be determined by the attorney 
general on completion of the services, he is not en¬ 
titled to recover on a quantum meruit, if the suc¬ 
cessor of the attorney general who made the ap¬ 
pointment refuses to take any steps to fix the amount 
of his fee. 59 


DISTRICTIO NON POTEST ESSE, NISI PRO DISTRICT OF ALASKA. See the C.J.S. definition 
CEBITS SERVimS.! Alaska. 


54. Ind.—State v. Studebaker, su¬ 
pra. 

55. Wyo.—Board of Com’rs of Na¬ 
trona County v. Board of Com'rs 
of Fremont County, 275 P. 102, 40 
Wyo. 144. 

56. Wyo.—Board of Com’rs of Na¬ 


trona County v. Board of Com’rs 
of Fremont County, supra. 

57. U.S.—U. S. v. Herron, Ct.Cl., 18 
S.Ct. 703, 170 U.S. 527, 42 L.Ed. 
1132—U. S. v. Crosth waite, Ct. 
CL, 18 S.Ct. 107, 168 U.S. 375, 42 
L.Ed. 507. 


58. U.S.—Cole v. U. S., 28 Ct.Cl. 501. 

59. U.S.—Crosthwaite v. U. S., Ct. 
Cl. f 18 S.Ct. 107, 168 U.S. 375, 42 
L.Ed. 507. 

1. A maxim meaning 1 "Goods cannot 
be distrained except for certain serv¬ 
ices." 

Peloubet Leg.Max. 
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DISTRICT OF COLUMBIA 

This Title includes the district ceded to the United States as the seat of government; the cessions 
and their effect in general; status of the District as a body politic and corporate; establishment and 
control of the capitol and other public buildings and public reservations; power of the national govern¬ 
ment over the District; local laws and laws of the United States applicable thereto; establishment and 
organization of the local government, appointment of officers thereof; and rights, powers, proceedings, 
and liabilities of such government, its officers and agents; public improvements and assessments therefor; 
property, contracts, indebtedness, bonds, and other securities of the District; taxation by the District and 
its revenue; and actions by or against the District. 
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§ 1. Establishment and Status of District 

a. In general 

b. Cessions and retrocession 

c. Boundaries 

d. Status 

e. Form of government 

1. U.S.—Grether v. Wright, Ohio, 

75 F. 742, 23 C.C.A. 498. 


a. In General 

The establishment of the District of Columbia was 
authorized by constitutional provision for the purposes 
of the federal union. 

The District of Columbia was established for the 
purposes of the federal union, and not to provide a 
local government for a particular area . 1 Its acqui- 

gTOunds 18 S.Ct. 217, 168 U.S. *12. 
42 Li.Hid. 599. 

18 C.J. p 1354 note L 


B.C.—Craighill v. Van Riswick, 8 
App.D.C. 185, reversed on other 

7.*Q 



27 C.J.S, 


§ 1 DISTRICT OF COLUMBIA 

sitioa and establishment were authorized by the 
provision of the federal constitution, U.S.Const. 
art 1 § 8 cl 17, that congress shall have power “to 
exercise exclusive Legislation in all Cases whatso¬ 
ever, over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, and 
the Acceptance of Congress, become the Seat of 
the Government of the United States.” 

b. Cessions and Retrocession 

Maryland and Virginia made, and congress accepted, 
cessions of territory for the purpose of establishing a seat 
of government, thereby effecting a change of sovereignty 
over such territory. While the territory ceded by Virginia 
was subsequently retroceded to It, the retrocession did 
not revive privileges and easements in the portion of the 
Potomac River within the District which were relin¬ 
quished by the cession. 

Cessions of territory for the purpose of establish¬ 
ing a seat of the national government were made by 
Maryland and by Virginia and accepted by con¬ 
gress. 2 With the cessions, 3 or at least when the 
District became the seat of the federal government 
in law and in fact on Dec. 1, 1800, 4 the sovereign au¬ 
thority passed to the federal government. Accord¬ 
ing to the compact, however, between the states and 
the national government, the laws of the ceding 
states remained in force until congress provided for 
the government of the District on February 27, 
1801. 5 Such provision terminated both the power 
of the states to legislate for the ceded district 6 and 
the political rights, derived from citizenship in one 
or the other of those states, of such persons as 
were residents in the ceded territory at the time of 
the separation, 7 but had no effect on the jurisdic¬ 
tion of the state courts over pending suits, 8 or on 
private contractual 9 or property 10 rights, although 


the public property of the ceding states within the 
District did pass to the national government. 11 

Potomac River . By the respective acts of ces¬ 
sion, Maryland and Virginia relinquished their joint 
interests in, and control over, that portion of the 
Potomac River within the bounds of the District. 12 

Anacostia River . Under the cession from Mary¬ 
land and by virtue of the powers surrendered by 
the states under the Constitution, the United States 
may exercise its discretion in the use of the por¬ 
tion of land below high water of the Anacostia River 
in the District, in the public right of fishing or in 
the promotion of commerce and navigation. 12 - 5 

Retrocession to Virginia. The portion of terri¬ 
tory granted by Virginia was retroceded to that state 
in 1846 by the United States. 13 Although the con¬ 
stitutionality of the retrocession is doubtful, 14 pri¬ 
vate persons may not raise this question after Vir¬ 
ginia has been for a number of years in undisputed 
possession of the territory retroceded, without any 
objection from the federal government. 15 The act 
of retrocession did not revive the easements and 
privileges in the Potomac River, acquired by Vir¬ 
ginia under her compact in 1785 with Maryland and 
lost by the act of cession. 16 

c. Boundaries 

The high-water mark of the Potomac River on the 
Virginia shore is the boundary between Virginia and the 
District. 

The boundary line between Virginia and the Dis¬ 
trict of Columbia is the high-water mark of the Po¬ 
tomac River on the Virginia shore. 17 Such boundary 
was not affected by the award in an arbitration be- 


S. U.S.—Morris v. U. S., D.C., 19 S. 
Ct 649, 174 TJ.S. 196, 43 L.E&. 
946. 

D.C.—Evans v. U. S., 31 App.D.C. 
644—Bursey v. Lyon, 30 AppJD.C. 
597. 

18 C.X p 1354 note 7 £a]. 

8- D.C.—U. S. ex rel. Greathouse v. 
Hurley, 63 F.2d 137, 61 AppJ>.C. 
360, affirmed U. S. ex rel. Great- 
house v. Bern, 53 S.Ct 614, 289 IT. 
S. 352, 77 L.Ed. 1250. 

1* U.S.—U. S. v. Hammond, D.C^ 
26 F.Cas.No.15,293, 1 Cranch C.C. 

15. 

5. U.S .—Un S. v. Hammond, supra. 

a U.S.—Young* v. Alexandria Bank, 
D.C., 4 Cranch 384, 2 L.Ed. 655. 

U, S. v. Farrell, D.O, 25 F.Cas. 
No.15,074, 5 Cranch C.C. 311. 

7. U.S.—Beily v. Lamar, D.C., 2 

Cranch 344, 2 L.Ed. 360. 

8m U.S.—Van Ness v. U. S. Bank, 

D.C„ 13 Pet 17, 10 JUSSd. 38. 


9. U.S.—Korn v. Virginia Mut. 

Assur. Soc., D.C., 6 Cranch 192, 3 
L.Ed. 195. 

10. U.S.—Mutual Assur. Soc. v. 
Watts, D.C., 1 Wheat. 279, 4 L.Ed. 
91. 

D.C.—Bursey v. Lyon, 30 App.D.C. 
597. 

11. U.S.—Shoemaker v. U. S., D.C., 
13 S.Ct. 361, 147 U.S. 282, 37 L. 
Ed. 170. 

18 C.J. p 1354 note 15. 

12. D.C.—Evans v. U. S., 31 App.D. 

! C. 544. 

18 C.J. p 1355 note 17. 

12.5 D.C.—tT. S. v. Belt, 142 F.2d 
761, 79 U.S.App.D.C. 87. 

13. U.S.—Evans v. U. S., 31 App.D. 
C. 544. 

Procedure connected with retroces¬ 
sion 

U.S.—Phillips v. Payne, D.C., 92 U.S. 
130, 23 L.Ed. 649. 
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14. D.C.—U. S. v. Mills, 11 App.D.C. 
500. 

18 C.X p 1355 note 19. 

15* U.S.—Phillips v. Payne, D.C., 92 
U.S. 130, 23 L.Ed. 649. 

16. D.C.—U. S. ex rel. Greathouse v. 
Hurley, 63 F.2d 137, 61 App.D.C. 
360, affirmed U. S. ex rel. Great- 
house v. Dern, 53 S.Ct. 614, 289 U.S. 
352, 77 L.Ed. 1250—Herald v. U. S., 
284 F. 927, 52 App.D.C. 147—Evans 
v. U. S., 31 App.D.C. 544. 

17. U.S.—Smoot Sand & Gravel 
Corporation v. Washington Air¬ 
port, Va., 51 S.Ct. 474, 283 U.S. 
348, 75 L.Ed. 1109. 

D.C.—U. S. ex rel. Greathouse v. 
Hurley, 63 F.2d 137, 61 App.D.C. 
360, affirmed U. S. ex rel. Great- 
house v. Dern, 53 S.Ct. 614, 289 
U.S. 352, 77 L.Ed. 1250—Herald v. 
U. S., 284 F. 927, 52 App.D.C. 147, 
52 APP.D.C. 147. 

18 C,X p 1355 note 25. 
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tween Maryland and Virginia, approved by congress 
in 1879, by which Virginia was given full dominion 
over the Potomac to low-water mark on the southern 
shore, and certain riparian rights; 18 nor was it 
affected by boundary litigation between the states 
of Maryland and West Virginia 19 

d. Status 

The District of Columbia is the capital and permanent 
seat of the government of the United States; it is a body 
corporate and part of the United States, but is not a 
sovereignty. It is not a territory or a state, although 
particular statutes may be so worded as to treat it as a 
state. 

The District of Columbia is an exceptional com¬ 
munity, 19 - 5 0 and occupies a unique legal relation to 
the national government. 19 * 55 It is not a sover¬ 
eignty; 20 rather, the federal government is the 
sovereign. 21 

The District has been declared not an agency of 
the government itself. 21 * 5 Under other authority, 
while in a certain sense the District is an agency 
of the national government, 22 it is not a direct por¬ 
tion of that government, 22 or a department there- 


DISTRICT OF COLUMBIA § 1 

of, 24 but is a public 25 or municipal 28 corporation, 
although its officers are appointed, as discussed infra 
§ 5, and it differs in many important respects from 
the ordinary municipal corporation, 27 and has been 
said not to be a local municipal authority. 27 - 5 

The District is a body corporate, 27 - 10 but it is 
not a modern federal governmental corporation 
launched into the commercial world. 27 - 15 

Part of United States. The District was a part 
of the United States before its cession by Mary¬ 
land 28 and remains such after the cession; 29 but 
it is not a part of the United States in such a sense 
as to make its bonds those "of the United States.” 30 
The courts of the District are courts "within the 
United States.” 31 Whether they are courts of the 
United States within the meaning of statutes, or 
inferior courts of the United States within the 
meaning of a constitutional provision, is discussed in 
Federal Courts § 323. 

State . The District is not a "state” in the sense 
of being one of the constituent members of the 
Union; 32 but since it is a separate political com- 


18. U.S.—Marine Ry. & Coal Co. v. 
U. S., App.D.C., 42 S.Ct. 32. 257 U. 
S. 47, 6$ L.Ed. 124. 

D.C.—Herald v. IT. S., 284 P. 927, 52 
App.D.C. 147. 

18 C.J. p 1355 note 27. 

19. U.S.—Smoot Sand & Gravel Cor¬ 
poration v. Washington Airport, 
Va. t 51 S.Ct. 474, 283 U.S. 348, 75 
L.Ed. 11. 

D.C.—Herald v. U. S., 284 P. 927, 
52 App.D.C. 147. 

19.50 U.S.—District of Columbia v. 
Murphy, App.D.C., 62 S.Ct. 303, 314 
U.S. 441, 86 L.Ed. 329. 

19.55 U.S.—O’Toole v. U. S., D.C. 
Del., 106 P.Supp. 804, affirmed in 
part and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

20. U.S.—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S. 
Ct. 19, 132 U.S. 1, 33 L.Ed. 231. 

18 C.J. p 1356 note 49. 

District possesses no sovereign pow¬ 
er 

D.C.—Croson v. District of Colum¬ 
bia, 2 F.2d 924, 55 App.D.C. 122. 

21. U.S.—Easterday v. McCarthy, 
3ST.Y., 256 P. 651, 168 C.C.A. 45. 

Mackey v. U. S., 47 Ct.Cl. 121. 

21.5 U.S.—O’Toole v. U. S., D.C. 
Del., 106 P.Supp. 804, affirmed in 
part and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

22. U.S.—Mackey v. U. S., 47 Ct 
Cl. 121. 

D.C.—Penn Bridge Co. v. U. S. f 29 
App.D.a 452. 

23. U.S.—29 Op.Atty.-Gen. p 410. 


24. U.S.—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S. 
Ct. 19, 132 U.S. 1, 33 L.Ed. 231. 

D.C.—Barrett y. Young, D.C., 134 P. 
Supp. 106. 

18 C.J. p 1356 note 53. 

25. U.S.—Barnes v. District of Co¬ 
lumbia, D.C., 91 U.S. 540, 23 L-Ed. 
440. 

28. U.S.—O’Toole v. U. S., D,C.Del., 
106 P.Supp. 804, affirmed in part 
and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

D.C.—Chewning v. District of Colum¬ 
bia, 119 F.2d 459, 73 App.D.C. 392, 
certiorari denied 62 S.Ct 74, 314 
U.S. 639, 86 L.Ed. 513, rehearing 
denied 62 S.Ct. 175, 314 U.S. 710, 
86 L.Ed. 566—La Forest v. Board 
of Com’rs of Dist. of Columbia, 92 
F.2d 547, 67 App.D.C. 396, certio¬ 
rari denied 58 S.Ct 367, 302 U.S. 
760, 82 L,Ed. 588—District of Co¬ 
lumbia v. Cahill, 54 F.2d 453, 60 
AppJD.C. 342—District of Colum¬ 
bia v. Thompson, 30 F.2d 478, 58 
App.D.C. 313, affirmed 50 S.Ct 172, 
281 U.S. 25, 74 L.Ed. $77—Croson 
v. District of Columbia, 2 F.2d 
924, 55 App.D.C. 122. 

Barrett v. Young, D.C., 134 F. 
Supp. 106. 

18 C.J. p 1356 note 54. 

27. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463—Balti¬ 
more & O. R. Co. v. District of Co¬ 
lumbia, 10 App.D.C. 111. 

Governmental functions 

The District has a great variety 

of governmental functions, includ¬ 
ing not only those which are com¬ 
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monly exercised by cities, but oth¬ 
ers, like the maintenance of a Na¬ 
tional Guard, the regulation of in¬ 
surance, and the licensing of auto¬ 
mobiles, which are commonly exer¬ 
cised by states. 

D.C.—Chewning v. District of Co¬ 
lumbia, 119 F.2d 459, 73 App.D.a 
392, certiorari denied 62 S.Ct. 74, 
314 U.S. 639, 8$ L.Ed. 513, re¬ 
hearing denied 62 S.Ct, 175, 314 U. 
S. 710, 86 L.Ed. 566. 

27.5 U.S.—District of Columbia v. 
Murphy, App.D.C., 62 S.Ct. 303, 
314 U.S. 441, 86 L.Ed. 329. 

27.10 D.C.—Adams v. District of 
Columbia, Mun.App., 122 A.2d 765. 
27.15 D.C.—Chewning v. District of 
Columbia, 119 F.2d 459, 73 App.D.C. 
392, certiorari dented 62 S.Ct. 74, 
314 U.S. 639, 86 L.Ed. 513, rehear¬ 
ing denied 62 S.Ct. 175, 314 U.S. 
710, 86 L.Ed. 566. 

28. U.S.—Downes v. Bidwell, N.Y„ 
20 S.Ct. 770, 182 U.S. 244, 45 L.Bd. 
1088. 

29. U.S.—O’Donoghue v. U. S., Ct. 
Cl., 53 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1356. 

Easterday v. McCarthy, N.Y., 256 
F. 651, 168 C.C.A. 45. 

18 C.J. p 1356 note 59. 

30. U.S.—16 Op. Atty.-Gen. p 173. 
Bonds of District generally see in¬ 
fra § 17. 

31. U.S.—Thompson v. Thompson, 
D.C., 33 S.Ct. 129, 226 U.S. 551, 
57 L.E<L 347—Mills v. Duryee, D. 
C., 7 Cranch 481, 3 L.Ed. 411. 

32. U.S.—Hooe v. Jamieson, Wis., 17 
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munity in a certain sense, it may in a very qualified 
sense be regarded as a state, and that term may be 
held to include the District where that is the evi¬ 
dent intent of the particular document. 33 A par¬ 
ticular statute may be so worded and construed as 
to treat the District in effect as if it were a state; 34 
whether or not the District is within the meaning 
of the word as it is used in written law has been 
differently determined according to the intended 
scope of the particular provision in question. 34 - 5 

As shown in other titles, see Citizens § 2, Federal 
Courts § 66, and Removal of Causes § 114, a citi¬ 
zen of, or residing or domiciled in, the District of 
Columbia is not a citizen of a state. 

Territory distinguished . The District is unlike 
a territory in its status and characteristics in that 
it is not an ephemeral subdivision of the outlying 
dominion of the United States, nor is its government 
temporary, transitory, or impermanent, but rather 
it is a selected area set apart for the enduring pur¬ 
poses of the federal government, 35 and it is the 
capital and permanent seat of the government of 
the United States, wherein all of the supreme de¬ 
partments of the government permanently abide and 
in which all offices attached to the seat of govern¬ 
ment are required to be exercised, except as other¬ 
wise provided by law. 36 Although the territory 
ceded to the national government for the purpose of 
establishing a seat of that government was at first 
styled the “Territory of Columbia,” its official desig¬ 
nation, as declared by an act of congress, 20 U.S.St, 
at L. p 102, is now “the District of Columbia.” 

Judicial district compared . The District of Co¬ 
lumbia is a geographical and political name; and 
the generic word “district,” as used in a statute, 
may be deemed to refer to the District of Columbia, 
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rather than a judicial district. 37 As stated in 
Criminal Law § 353 note 94, the word “district,” as 
used in a statute providing for removal of accused 
to another district for trial, includes the District of 
Columbia. 

e. Form of Government 

A commission form of government, adopted in 1878 as 
the permanent form of government for the District, is 
the present form of government. Prior to its adoption, 
various modes of government were successively adopted 
and discarded. 

The form of government established for the Dis¬ 
trict by congress is conclusive on the courts. 38 This 
form has varied during different periods from that 
of a municipality to that of a fully organized terri¬ 
tory with legislative and executive, as well as judi¬ 
cial, branches. 39 

At the beginning of the local government in 1801, 
the District was divided by congress into the county 
of Alexandria, composed of the territory ceded by 
Virginia, and the county of Washington, composed 
of the territory ceded by Maryland. The corporate 
rights of the cities of Alexandria and Georgetown 
were expressly left unimpaired except with relation 
to judicial powers. Shortly thereafter the circuit 
court of the District was vested with certain admin¬ 
istrative powers, the same as those vested in the 
county and levy courts of Virginia and Maryland 
respectively; and it was declared that the magis¬ 
trates to be appointed should be a board of commis¬ 
sioners within their respective counties, and have 
the same powers and perform the same duties as the 
levy courts of Maryland. The powers of such levy 
court extended more particularly to the country out¬ 
side of the cities, but also to some matters in the 
cities common to the whole county. Thereafter, in 
1802 the city of Washington was incorporated. 40 


S.Ct. 596, 166 U.S. 395, 41 L.Ed. 
1049. 

18 C.J. p 1357 note 66. 

Regulation as to federal courts 
Constitutional provision giving 
congress power to exercise exclu¬ 
sive legislation in the District of 
Columbia does not give congress the 
right to legislate with respect to 
federal courts authorized and cir¬ 
cumscribed by constitutional provi¬ 
sion that the Judicial power of the 
United States shall extend to con¬ 
troversies between citizens of dif¬ 
ferent states. 

U.S.—Wilson v. Guggenheim, D.C. 
S.C., 70 F.Supp. 417. 

33. TJ.S.—Metropolitan R. Co, v. 
District of Columbia, D.C., 10 S. 
CL 19, 132 U.S. 1, 33 L.Ed. 231. 

18 OJ. p 1357 note 68. 


“If the District of Columbia is a 
separate political community, it may 
in a qualified sense be called a 
‘state.’ ” 

U.S.—O’Toole v. U. S., D.C.Del., 106 
F.Supp. 804, 806, affirmed in part 
and reversed in part on other 
j grounds, C.A., 206 F.2d 912. 

; 34. U.S.—Knowlton v. Moore, N.Y., 
20 S.Ct 747, 178 U.S. 41, 44 L.Ed. 
969. 

Sablowsky v. U. S., C.C.A.Pa., 
101 F.2d 183. 

33 C.J. p 1357 note 68 [a] (1). 

“There is no such strictness in 
the significance to be accorded the 
word as precludes the inclusion in 
it of the District of Columbia, 
. . . if to do so will carry out 

the legislative intent expressed in 
the statute.” 

Conn.—McLaughlin v. Poucher, 17 
A.2d 767, 770, 127 Conn. 441. 
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34.5 Conn.—McLaughlin v. Poucher, 
supra. 

35. U.S.—O’Donoghue v. U. S., Ct. 
CL, 53 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1856. 

36. U.S.—O’Donoghue v. U. S. f su¬ 
pra. 

18 C.J. p 1355 note 23. 

37. U.S.—U. S. v. Kolodner, Pa., 204 
F. 240, 124 C.C.A. 1. 

38. D.c. —Grant v. Cooke, 7 D.C. 
165. 

18 C.J. p 1356 note 48. 

39. U.S.—Metropolitan R, Co. v. 
District of Columbia, D.C., 10 S. 
Ct. 19, 132 U.S. 1, 33 L.Ed. 231— 
Barnes v. District of Columbia, D. 
C., 91 U.S. 540, 23 L.Ed. 440. 

40. U.S.—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S.Ct. 
19, 132 U.S. 1, 33 L.Ed. 231. 

18 C.J. p 1355 note 32. 



27 C.J.S, 


After the retrocession to Virginia in 1846 there were 
three separate forms of municipal government in 
the District: The corporation of the city of George¬ 
town; the corporation of the city of Washington; 
and the levy court. 41 In 1861 there was created a 
police department for the entire district under the 
control of the federal government. 42 

Legislative assembly . In 1871 there was estab¬ 
lished a new form of government with a legislative 
assembly, a governor, and a board of public works. 43 
The corporation thus created for the entire Dis¬ 
trict was the corporate successor of the cities of 
Washington and Georgetown, 44 the respective char¬ 
ters of which were for most purposes repealed. 45 
However, it was provided and contemplated that 
the portion of the District included within the limits 
of the former cities should continue to be known as 
the cities of Washington and Georgetown, respec¬ 
tively. 46 

Commission form of government . In 1874 there 
was established a temporary commission form of 
government 47 which was continued in 1878 as the 
“permanent form of government for the District/' 48 
and still exists. The board of metropolitan police 
was abolished by the act of 1878 and the powers and 
duties were transferred to the commissioners. 49 
The change of government from the legislative as¬ 
sembly did not change the corporate identity of the 
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District. 60 

Cities . In 1895 congress provided, in 28 U.S.St. 
at L. p 650 c 79, that that part of the District for¬ 
merly known as the city of Georgetown should "be 
known as and shall constitute a part of the city of 
Washington, the Federal Capital.” However, it is 
apparent that there is no "city” of Washington in 
the sense of being a distinct political entity, since 
it is not a separate municipality with a local govern¬ 
ment of its own, but merely a part of the larger mu¬ 
nicipality of the District itself. 

§ 2. Congressional and Local Regulations 

a. Congressional regulations in general 

b. Constitutional limitations on congress 

c. Delegation of power to district 

d. Laws and ordinances in force 

a. Congressional Regulations in General 

Congress has sole and plenary power to legislate for 
the District, combining all the legislative power of a local 
or state legislature and that of the general government; 
and laws passed for the District are laws of the United 
States. 

Congress, under the express terms of article 1 § 8 
cl 17 of the federal Constitution, has power to exer¬ 
cise exclusive legislation in all cases whatsoever 
over the District, or in other words, it has sole and 
plenary legislative power, 51 unaffected by the com- 


41. D.C.—District of Columbia v. 
Hauf, 33 App.D.C. 197. 

U. S. v. Hoskins, 16 D.C. 478. 

42. U.S.—Eckloff v. District of Co¬ 
lumbia, D.C., 10 S.Ct. 752, 135 U.S. 
240, 34 L.Ed. 120—Metropolitan R. 
Co. v. District of Columbia, D.C., 
10 S.Ct. 19, 132 U.S. 1, 33 L.Ed. 231. 

43. D.C.—La Forest v. Board of 
Com’rs of District of Columbia, 
92 F.2d 547, 67 App.D.C. 396, cer¬ 
tiorari denied 58 S.Ct. 367, 302 U.S. 
760, 82 L.Ed. 588—Crane v. Dis¬ 
trict of Columbia, 289 F. 557, 53 
App.D.C. 159. 

18 C.J. p 1356 note 37. 

44. U.S.—District of Columbia v. 
Cluss, D.C., 103 U.S. 705, 26 L.Ed. 
455, overruling Grant v. Cooke, 7 
D.C. 165. 

18 C.J. P 1356 note 38. 

45. D.C.—District of Columbia v. 
Hauf, 33 App.D.C. 197. 

46. D.C.—District of Columbia v. 
Hauf, supra. 

47. U.S.—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S.Ct. 
19, 132 U.S. 1, 33 L.Ed. 231. 

D.C.—La Forest v. Board of Com’rs 
of District of Columbia, 92 F.2d 
547, 67 APP.D.C. 396, certiorari 

denied 58 S.Ct. 367, 302 U.S. 760, 
82 L.Ed. 588. 


48. U.S.—District of Columbia v. 
Johnson, D.C., 17 S.Ct. 362, 165 
U.S. 330, 332, 41 L.Ed. 734—Metro¬ 
politan R. Co. v. District of Co¬ 
lumbia, D.C., 10 S.Ct. 19, 132 U.S. 
1, 33 L.Ed. 231. 

18 C.J. p 1356 note 42. 

49. U.S.—Eckloff v. District of Co¬ 
lumbia, D.C., 10 S.Ct. 752, 135 U. 
S. 240, 34 L.Ed. 120. 

50. U.S.—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S.Ct. 
19, 132 U.S. 1, 33 L.Ed. 231. 

D.C.—Roth v. District of Columbia, 
16 App.D.C. 323. 

51. U.S.—O’Donoghue v. U. S., Ct. 
Cl., 53 S.Ct. 740, 289 U.S. 516, 77 
L.E<L 1356 —Atlantic Cleaners & 
Dyers v. U. S., D.CL, 52 S.Ct. 607, 
286 U.S. 427, 76 L.Ed. 1204. 

Sablowsky v. U. S., C.C~APa., 101 
F.2d 183. 

D.C.—Mercury Press v. District of 
Columbia, 173 F,2d 636, 84 U.S. 
App.D.C. 203, certiorari denied 69 
S.Ct. 1495, 337 U.S. 931, 93 L.Ed. 
1738—Frend v. U. S., 100 F.2d 691, 
69 App.D.C. 281, certiorari denied 
59 S.Ct. 488, 306 U.S. 640, 83 L.Ed. 
1040—La Forest v. Board of 
Corners of District of Columbia, 92 
F.2d 547, 67 App.D.C. 396, certio¬ 
rari denied 58 S.Ct. 367, 302 U.S. 
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760, 82 L.Ed. 588—Sims v. Rives, 
84 F.2d 871, 66 App.D.C. 24, certio¬ 
rari denied 56 S.Ct. 960. 298 U.S. 
682, 80 L.Ed. 1402—Patrick v. 

Smith, 45 F.2d 924, 60 App.D.C. 
6—Croson v. District of Columbia, 
2 F.2d 924. 55 App.D.C. 122. 

D. C. Transit System, Inc. v. 
Pearson, D.C., 149 F.Supp. 18—U. 
S. v. Plisco, D.C., 22 F.Supp. 242. 
Mass.—Employers* Liability Assur. 
Corporation v. Dileo, 10 H.E.2d 
251, 298 Mass. 401. 

18 C.J. p 1357 note 71. 

"In that District Congress has 
plenary legislative power—all the 
power that a state has within the 
territory of the state, and more.** 
D.C,—Keyes v. U. S., 119 F.2d 444, 
448, 73 App.D.C. 273, certiorari de¬ 
nied 62 S.Ct. 70, 314 U.S. 636, 86 
L.Ed. 510. 

FtQl» sweeping, and inclusive power 
The delegation to congress of 
power to legislate for the District 
of Columbia is sweeping and in¬ 
clusive to the end that congress may 
legislate within the District for 
every proper purpose of government. 
Subject only to constitutional prohib¬ 
itions acting directly or by implica¬ 
tion on the federal government, con¬ 
gress has full and unlimited jurisdic¬ 
tion to provide for the general wel¬ 
fare of citizens within the District of 



§ 2 DISTRICT OF COLUMBIA 

pact between Maryland and Virginia relating to the 
boundary between the two states, or by the award 
which was made in an arbitration between the two 
states and which was approved by congress. 52 Thus, 
It possesses complete jurisdiction of both a political 
and a municipal nature over the District, 53 and 
may make local regulations on such subjects as are 
usually regulated by municipal ordinances. 54 

The power of congress over the District does not 
relate only to national power, 54 - 5 but congress in 
legislating for the District may exercise all the 
legislative power o*f a local or state legislature, 55 
combining with this the legislative power of the 
general government. 56 

The express grant of exclusive legislative author¬ 
ity carries with it such incidental powers as are nec¬ 
essary to make that legislation effectual. 57 Con¬ 


gress may use in aid of its power of local legisla¬ 
tion its power of general legislation operative 
throughout the Union. 08 

In dealing with particular features or ramifica¬ 
tions of the power of congress, it is held or stated 
that congress has power to: Supersede the consti¬ 
tution of Maryland within the District; 59 enact 
laws applying exclusively to the District; 60 pro¬ 
vide laws for the government of the District, 60 * 5 
and establish courts therein 60 * 10 and prescribe their 
jurisdiction; 60 * 15 prescribe a rule in respect of in¬ 
tercepting wire or radio communications within the 
District different in character from that prescribed 
for the rest of the United States; 61 declare illegal 
a combination or conspiracy in restraint of trade in 
the District ; 61 * 5 provide for the separation of white 
and colored children in the schools of the District, 
see Civil Rights § II b (1), note 23; prescribe the 


Columbia by any legislation which it 
may deem conducive to that end. 
U.S.—Winkler v. Daniels, D.C.Va., 43 
P.Supp. 265. 

D.C.—Gudmundson v. Cardiilo, 126 F. 
2d 521, 75 U.S.App.D.C, 230—Neild 
v. District of Columbia, 110 F.2d 
246, 71 App.D.C. 306. 

Complete legislative control 

When legislating for the District 
of Columbia, congress acts as a leg¬ 
islature of national character, exer¬ 
cising complete legislative control as 
contrasted with limited power of a 
state legislature or with limited 
sovereignty which congress exercises 
within boundaries of the states. 
U.S.—Winkler v. Daniels, D.C.Va., 43 
F.Supp. 265. 

D.C.—Neild v. District of Columbia, 
110 F.2d 246, 71 APP.D.C. 306. 
Word “exclusive” in constitutional 
provision relating to power of con¬ 
gress to exercise exclusive legisla¬ 
tion In District of Columbia is em¬ 
ployed to eliminate any possibility 
that legislative power of congress 
over District is to be concurrent with 
that of the ceding states. 

U.S.—District of Columbia v. John 

R. Thompson Co., App.D.C., 73 S. 
Ct. 1007, 346 U.S. 10G, 97 L.Ed. 
1480. 

SB, D.C.—Evans y. U. S., 31 App.D. 
C. 544. 

53. U.S.—Parsons v. District of 
Columbia, D.C, 18 S.Ct 521, 170 XJ. 

S. 45, 43 LJEdL 043. 

18 C.J. p 1357 note 74. 

54. U.S.—District of Columbia v. 
Bailey. D.C., 18 S.Ct 868, 171 U.S. 
161, 43 L.Ed. 118. 

18 C.J. p 1357 note 75. 

54 S X7.S.—District of Columbia v. 
John R. Thompson Co,, App.D. C-, 
73 S.Ct. 1007, 346 UJS. 100, 07 L. 
Ed. 1480. 

55k U.S .—District of Qstaznbia v. 


John R. Thompson Co., supra— 
O’Donoghue v. U. S., Ct.Cl., 53 S. 
Ct. 740, 2S9 U.S. 516, 77 L.Ed. 
1356—Atlantic Cleaners & Dyers 
v. U. S., D.C., 52 S.Ct. 607, 286 U. 
S. 427, 76 L.Ed. 1204. 

D.C.—Keyes v. U. S., 119 F.2d 444, 
73 App.D.C. 273, certiorari denied 
62 S.Ct. 70, 314 U.S. 636, 86 L.Ed. 
510—Sims v. Rives, 84 F.2d 871, 
66 App.D.C. 24, certiorari denied 
56 S.Ct. 960, 298 U.S. 682, 80 L. 
Ed. 1402. 

18 C.J. p 1357 note 76. 

“The power of Congress over the 
District of Columbia includes all the 
legislative powers which a state may 
exercise over its affairs.” 

U.S.—Berman v. Parker, App.D.C., 75 
S.Ct. 98, 102, 348 U.S. 26, 99 L.Ed. 
27. 

Law limited to District 
Congressional law limited in its 
jurisdiction to District of Columbia 
is local in nature. 

N.Y.—Alfred Kohlberg, Inc., v. 
American Council of Institute of 
Pacific Relations, 56 N.Y.S.2d 788, 
185 Misc. 633. 

56. U.S.—O’Donoghue v. U. S., Ct. 
Cl., 53 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1356. 

Vogel v. Wong, C.A.Ky. f 178 F.2d 
327. 

D.C.—Da Forest v. Board of Com'rs 
of District of Columbia, 92 F.2d 
547, 67 App.D.C. 396, certiorari 

denied 58 S.Ct 367, 302 U.S. 760, 
82 L.Ed. 58$. 

18 C.J. p 1357 note 77. 

Consolidation of powers 
Within the District of Columbia, 
there is no division of legislative 
powers such as exists between fed¬ 
eral and state governments, but a 
consolidation of powers including 
within its breadth all proper powers 
of legislation. 


U.S.—-Winkler v. Daniels, D.C.Va., 43 
F.Supp. 265. 

D.C.—Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 
Power of, and within, state 

As to the District, congress pos¬ 
sesses not only the power which be¬ 
longs to it in respect of territory 
within a state, but the power of the 
state as well. 

U.S.—Keller ▼. Potomac Electric 
Power Co., D.C., 43 S.Ct. 445, 261 
U.S. 428, 67 L.Ed. 731. 

D.C.—Gudmundson v. Cardiilo, 121 
F.2d 521, 75 U.S.App.D.C. 230— 
Frend v. U. S., 100 F.2d 691, 69 
App.D.C. 281, certiorari denied 59 
S.Ct. 488, 306 U.S. 640, 83 L.Ed. 
1040. 

57. D.C.—Neild v. District of Co¬ 
lumbia, 110 F.2d 246, 71 App.D.C. 
306. 

18 C.J. p 1357 note 78. 

58. U.S.—Lyons v. New York City 
Bank of Discount, C.C.N.Y., 154 
F. 391. 

50. U.S.—13 Op.Atty.-Gen. p 409. 

60. U.S.—U. S. v. Campbell, D.C. 
Pa., 179 F. 762. 

60.5 U.S.—Wilson v. Guggenheim, 
D.C.S.C., 70 F.Supp. 417. 

60.10 U.S.—Wilson v. Guggenheim, 
supra. 

60.15 U.S.—Wilson v. Guggenheim, 
supra. 

61. U.S.—Sablowsky v. U. S„ C.C.A. 
Pa., 101 F.2d 183. 

61.5 U.S.—U. S. v. National Ass’n 
of Real Estate Bds., App.D.C., 70 
S.Ct. 711, 339 U.S. 485, 94 L.Ed. 
1007. 

Sherman Act 

U.S.—U. S. v. National Ass’n of Real 
Estate Bds., supra. 
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conditions on which public work in the District will 
be permitted to be done ; 62 and cure irregularities 
and confirm proceedings which, without confirma¬ 
tion, would be void because unauthorized . 63 

Congress also has power to provide a system of 
licenses in the District, as discussed in Licenses § 
5; regulate commerce within the District, 6 * or ex¬ 
ercise within the District the power granted by the 
commerce clause ; 64 - 5 create corporations within 
the District, as discussed in Corporations § 29; pro¬ 
hibit state corporations from doing business in the 
District, 65 or impose conditions on their admission, 
as discussed in Corporations § 1810; regulate state 
banks in respect of business done by them in the 
District; 66 require insurers to deliver a copy of the 
application with the policy; 67 protect the interests 
of District residents for whom out-of-town com¬ 
panies write insurance policies; 67 - 5 extend the pro¬ 
visions of the Longshoremen's and Harbor Work¬ 
ers' Compensation Act, 33 U.S.C.A. § 1 et seq, to em¬ 
ployees in the District; 67 - 10 and enact legislation as 
to the illegality, under certain conditions, of mar¬ 
riages outside the District. 67 - 15 

Nature and effect of legislation. In making laws 
for the District, congress acts as the legislative 
branch of the federal government, 68 exercising com¬ 
plete legislative control as contrasted, on the one 
hand, with the limited power of a state legislature 
and, on the other hand, with the limited sovereignty 
which congress exercises within the boundaries of 
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the states. 63 Such laws are laws of the United 
States, 70 and, therefore, under the federal Constitu¬ 
tion the supreme law of the land, 71 including the 
District itself. 72 However, the phrase, “law of the 
United States," as used in a particular connection 
need not necessarily include local legislation for the 
District, 73 but it will include a statute which applies 
to national officers as well as to the local District 
officers. 74 An act establishing a court for the Dis¬ 
trict has been held a public act. 75 Whether con¬ 
gress in a particular case is acting on behalf of the 
United States generally or as the local legislature 
of the District depends on all the surrounding facts 
and circumstances. 76 

Criminal law. The exclusive jurisdiction of con¬ 
gress over the District applies to the subject of 
criminal law. 77 Criminal offenses and violations 
of laws of the United States applicable to the Dis¬ 
trict, committed in the District, are crimes against 
the United States, and not against the District. 78 
There can be no crimes against the District; 70 all 
crimes committed in the District, except violations of 
municipal ordinances or regulations, and penal stat¬ 
utes in the nature thereof, are crimes against the 
United States 79 - 5 Although there is a code pro¬ 
vision, D.CCode Tit. 6 § 351, for conduct in the 
name of the District of prosecutions for the viola¬ 
tion of police or municipal ordinances or regulations 
where the maximum punishment is a fine only or 


62. D.C.—Penn Bridge Co. v. U. S., 
29 App.D.C. 452. 

63. U.S.—Mattingly v. District of 
Columbia, D.C., 97 U.S. 687, 24 L. 
Ed. 1098. 

64 . U.S.*—El Paso & N. E. R. Co. 
v. Gutierrez, Tex., 30 S.Ct. 21, 215 
U.S. 87, 54 L.Ed. 106. 

18 C.J. p 1357 note 80 [a]. 

64.5 D.C.—District of Columbia v. 
Monumental Motor Tours, 122 F. 
2d 195, 74 APP.D.C. 147*—Neild v. 
District of Columbia, 110 F.2d 246, 
71 App.D.C. 306. 

65. D.C.—Metropolitan L. Ins. Co. 
v. Hawkins, 31 App.D.C, 493. 

66. U.S.—Lyons v. New York City 
Bank of Discount, C.C.N.Y., 154 
F. 391. 

67. D.C.—Metropolitan L. Ins. Co. 
v. Hawkins, 31 App.D.C. 493. 

67.5 D.C.—Security Nat. Life Ins. 
Co. v. Washington, Mun.App., 113 
A.2d 749, appeal denied 226 F.2d 
251, 96 U.S.App.D.C. 345. 

Repercussions beyond boundaries of 
District 

Such protective legislation is ef¬ 
fective even though it may have re¬ 


percussions beyond the geographical 
boundaries of the District. 

D.C.—Security Nat. Life Ins. Co. v. 

Washington, supra. 

67.10 D.C.—Coates v. Potomac Elec. 

Power Co., D.C., 95 F.Supp. 779. 
67.15 D.C.—Oliver v. Oliver, 185 F. 
2d 429, 87 U.S.App.D.C- 334. 

68. D.C.—Neild v. District of Co¬ 
lumbia, 110 F.2d 246, 71 App.D.C. 
306. 

Fla.—Passett v. Chase, 107 So. 689, 
91 Fla. 522. 

18 C.J. p 1358 note 81. 

69. D.C.—Neild v. District of Co¬ 
lumbia, 110 F.2d 246, 71 App.D.C. 
306. 

70. U.S.—Cohens v. Virginia, Va., 
6 Wheat. 264, 5 L.Ed. 257. 

Lyons v. New York City Bank of 
Discount, C.C.N.Y., 154 F. 391, 

71. Va.—Bayly v. Chubb, 16 Gratt. 
<57 Va.) 284. 

72. U.S.—Lyons v. New York City 
Bank of Discount, C.C.N.Y., 154 F. 
391. 

18 C.J. p 1358 note 84. 

73. U.S.—American Security & 
Trust Co. v. District of Columbia, 
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App.D.C., 32 S.Ct. 553, 22 4 U.S. 
491, 56 L.Ed. 856. 

18 C.J. p 1358 note 85. 

74. U.S.—Newman v. U. S., App.D. 
C., 35 S.Ct. 881, 238 U.S. 537, 59 
L.Ed. 1446. 

75. N.Y.—Milliken v. Dotson, 102 N. 
Y.S. 564, 117 App.Div. 527, appeal 
dismissed 89 N.E. 1105, 195 N.Y. 
523. 

18 C.J. p 1358 note 87. 

76. D.C.—Parsons v. District of Co¬ 
lumbia, 35 AppJO.C. 32$. 

77. U.S.—U. S. v. Campbell, D.C. 
Fa., 179 F. 762. 

78- Fla.—Corpus Juris cited in 
Passett v. Chase, 107 So. 689, 691, 
91 Fla. 522. 

18 C.J. p 1360 note 39. 

Conspiracy to commit offense see 
Conspiracy $ 48 b. 

Offenses against United States with¬ 
in removal statute see Criminal 
Law $ 353. 

79. U.S.—U. S. v. Campbell, D.C, 
Pa., 179 F. 762. 

18 C.J. p 1360 note 40. 

79.5 D.C.—Burke v. U. S., Mun.App^ 
103 A.2d 347. 
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imprisonment not exceeding one year, this provision 
has a very limited application, as shown infra § 4. 

Congress has power to pass an indeterminate sen¬ 
tence act applying only to persons convicted of a 
felony in the District and not to persons convicted 
of the same offense outside of the District. 50 

b. Constitutional Limitations on Congress 

The federal Constitution Is in force In the District, 
although particular provisions may not apply therein. 
The applicable provisions of the Constitution limit the 
power of congress to legislate for the District. 

The Constitution of the United States is in force 
in the District of Columbia. 81 Hence, the power of 
congress to legislate for the District is not unlimit¬ 
ed or arbitrary, 82 but is limited, in general, by the 
express constitutional provisions, 83 or such thereof 
as are applicable, 84 and the courts of the District 
go further and lay down the general rule that con¬ 
gress is restricted by the fundamental principles of 
right and justice recognized by the Constitution. 55 

The cession to the national government of terri¬ 
tory which was subject to the federal constitution 
did not change its status in this respect. 86 To put at 
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f rest all doubts concerning the applicability of the 
constitution to the District, congress in 1871 spe¬ 
cifically extended it thereto. 87 Whether the consti¬ 
tution became operative in the District in virtue of 
its own force, or because of its formal extension by 
acts of congress, is a consideration which may not 
affect a particular inquiry; it is enough that the 
constitution is in force; and, in such case, the only 
question to be determined is whether the particular 
provisions relied on are applicable. 88 

Certain provisions of the constitution which ap¬ 
ply only to the states as such, or to the citizens of 
the states as such, may not be operative in the Dis¬ 
trict, or to the citizens of the District, because the 
subject to which they relate, or the conditions to 
which they apply, do not exist. 89 On the other hand, 
it does not follow that because, for peculiar rea¬ 
sons, certain provisions of the constitution are inap¬ 
plicable to the territories, they are likewise inap¬ 
plicable to the District where these peculiar reasons 
do not obtain. 90 The question whether congress 
may enact discriminatory legislation is not settled, 
for while the courts of the District deny the pow¬ 
er, 91 the supreme court of the United States has 


80. D.C.—Sims v. Rives, 84 F.2d 
871, 68 App.D.C. 24, certiorari de¬ 
nied 56 S.Ct 960, 298 U.S. 682, 80 
L.Ed. 1402. 

81 . U.S.—O'Donoghue v. U. S., Ct. 
CL, 53 S.Ct. 740, 289 U.S. 516, 77 
L. Ed. 1356. 

ID.C.—Wood v. U. S., 83 F.2d 587, 
65 App.D.C. 330, reversed on oth¬ 
er grounds U. S- v. Wood, 57 S. 
Ct. 177, 299 U.S. 123, 81 L.Ed. 78, 
rehearing denied 57 S.Ct. 319, 299 
U.S. 624, 81 IxEd. 459. 

Fifth and Fourteenth Amendments; 
equal protection clause 
The Fourteenth Amendment to 
the federal Constitution, containing 
the Equal Protection Clause, does 
not apply to the District of Columbia, 
but the Fifth Amendment, not con¬ 
taining such clause, is applicable 
therein. 

U.S.—Bolling v. Sharpe, App.D.C., 74 
S.Ct 693, 347 U.S. 497, 98 L.Ed. 884, 
opinion supplemented on other 
grounds Brown v. Board of Ed. of 
Topeka, Kan., 75 S.Ct 753, 349 U.S. 
294, 99 L.Ed. 1083. 

82. D.C.—Curry v. District of Co¬ 
lumbia, 14 App.D.C. 423. 

83 . D.C.—Sims v. Hives, 84 F.2d 
871, 66 App.D.C. 24, certiorari de¬ 
nied 56 S.Ct. 960, 298 U.S. 682, 80 
D.Ed. 1402. 

18 C.J. p 1358 note 93. 

84. U.S.—O’Donoghue v. U. S., Ct. 
CL, 53 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1356. 

D.C.—Willson v. McDonnell, 265 F. 


432, 49 App.D.C. 280, error dis¬ 
missed 42 S.Ct. 46, 257 U.S. 665, 
66 L-Ed. 424. 

Fifth Amendment see Constitutional 
Law ? 568 b (1). 

Provisions relating to jury trial see 
Juries § 15. 

Fourth Amendment 
D.C.—Stoutenburgh v. Frazier, 16 
App.D.C. 229. 4S L.R.A. 220—Curry 
v. District of Columbia, 14 App.D. 
C. 423. 

Eighth Amendment 
D.C.—Stoutenburgh v. Frazier, 16 
App.D.C. 229, 48 L.R.A. 220. 

Direct or implied prohibitions 
U.S.—Winkler v. Daniels, D.C.Va., 43 
F.Supp. 265. 

D.C,*—Mercury Press v. District of 
Columbia, 173 F.2d 636, 84 U.S. 
App.D.C. 203, certiorari denied 69 
S.Ct. 1495, 337 U.S. 931, 93 L.Ed. 
1738—Gudmundson v. Cardillo, 
121 F.2d 521, 75 U.S.App.D.C. 230— 
Neild v. District of Columbia, 110 
F.2d 246, 71 App.D.C. 306. 

85. D.C.—Curry v. District of Co¬ 
lumbia, 14 App.D.C. 423. 

IS C.J. p 1358 note 94. 

86. U.S.—Downes v. Bidwell, N.Y., 
21 S.Ct. 770, 182 U.S. 2 44, 45 L.Ed. 
1088. 

18 C.J. p 1358 note 90. 

It is not reasonable to assume 
that the cession stripped the in¬ 
habitants of the territory of the 
rights, guaranties, and immunities of 
the constitution to which they were 
entitled before the cession and that 
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'it was intended that at the very 
seat of the national government the 
people should be less fortified by a 
guaranty of the constitution than in 
other parts of the Union. 

U.S.—O’Donoghue v. U. S., Ct.Cl., 53 
S.Ct. 740, 289 U.S. 516, 77 L.Ed. 
1356. 

87. U.S.—Downes v. Bidwell, N.Y., 
21 S.Ct. 770, 182 U.S. 244, 45 L.Ed. 
1088. 

88. U.S.—O'Donoghue v. U. S., Ct. 
Cl., 53 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1356. 

89. U.S.—James v. U. S„ 38 Ct.Cl. 
615, reversed on other grounds 26 
S.Ct. 685, 202 U.S. 401, 50 L.Ed. 
1079. 

Fourteenth Amendment see Consti¬ 
tutional Law § 568 b (2). 

Although congress acts like state 
legislature in legislating for the 
District, it is not thereby subject to 
the limitations imposed by the con¬ 
stitution on the states. The nature 
and purpose of the federal govern¬ 
ment require that it be subject to 
restraints less narrow and confining 
than the individual states, particu¬ 
larly concerning the area in which 
the national capital is located. 

D.C.—Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

90. U.S.—O’Donoghue v. U. S., Ct. 
CL, 53 S.Ct 740, 289 U.S. 516, 77 
L.Ed. 1356. 

91. D.C.—McGuire v. District of 
Columbia, 24 App.D.C. 22. 

18 C.J. p 13o9 note 98« 
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refused to pass on the question, stating that if there 
is such a prohibition, it cannot be more strict or ex¬ 
tensive than the Fourteenth Amendment is on the 
states. 92 

The courts will not declare an act relating to the 
District unconstitutional where congress has not 
clearly transcended its power. 93 A statute may be 
unconstitutional in its application to the states, and 
constitutional as to the District because of the plen¬ 
ary legislative power of congress over the District. 94 

c. Delegation of Power to District 

The District has no inherent legislative power, but 
possesses merely delegated authority. A delegation of 
power includes the powers germane to the object and rea¬ 
sonably necessary to effectuate it. 

The District, not being a sovereignty, as discussed 
supra § 1 d, has no inherent legislative power, but 
possesses merely delegated authority. 95 The su¬ 
preme court has held that, in view of the constitu¬ 
tional power of congress to exercise “exclusive” 
legislation over the District, there is no authority to 
delegate the general legislative power, 96 as dis¬ 
tinguished from the right to enact local or municipal 
regulations or ordinances. 97 However, the court 
subsequently held that these words, in the setting of 
the case, suggest no more t’ an the difference be¬ 
tween local matters, on the one hand, and national 
matters, such as interstate commerce, on the 
other, 97 * 5 and that congress had authority under 
article I, § 8, cl. 1 7 of the Constitution, to delegate 
its lawmaking authority to the legislative assembly 
of the municipal corporation which was created by 
the Organic Act of 1S71. 97 * 10 The legislative pow- 
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ers of the District ceased with the Organic Act, 97 * 15 
and thereafter municipal government was confined 
to mere administration, 97 * 20 

There can be no delegated power in the District 
of Columbia to regulate interstate commerce, where 
the regulation is of a class calling for uniform rules 
and national legislation. 93 • 

A delegation of power includes the powers that 
are germane to the object and reasonably neces¬ 
sary to effectuate it; 99 but the delegated power must 
be exercised in subordination to rights and privileges 
granted by congress. 1 Unless there is a saving 
clause, the repeal of the authority to make regu’a- 
tions concerning a particular subject repeals all pri* 
or regulations dependent thereon. 2 

Reasonableness . The courts may inquire into the 
reasonableness of the exercise of an implied power, 
but it has been held that this rule does not apply 
where the power is expressly granted. 3 

Redelegation . The requiring by the District com¬ 
missioners of the consent of those in the neighbor¬ 
hood to the use of property for certain purposes is 
not a redelegation of the delegated power to make 
regulations. 4 

d. Laws and Ordinances in Force 

The common law Is controlling In the District, except 
as modified by statute or local decision. Laws in force 
include general acts of congress not inapplicable In the 
District, acts of congress made, by their terms, applicable 
to the District, and the laws of Maryland in force at the 
time of the cession, except where repealed or modified 
by congress. 

The common law is controlling in the District of 


92. U.S.—District of Columbia v. 
Brooke. App.D.C., 29 S.Ct. 560, 214 
U.S. 138, 53 L.Ed. 941. 

93. D.C.—Stoutenburgh v. Frazier, 
16 App.D.C. 229, 48 L.R.A. 220. 

94. U.S.—El Paso & N. E. R. Co. 
v. Gutierrez, Tex., 30 S.Ct. 21, 215 
U.S. 87, 54 L.Ed. 106. 

18 C.J. p 1359 note 4. 

95. U.S.—U. S. v. Campbell, D.C. 
Pa., 179 F. 762. 

D.C.—U. S. v. Macfarland, 28 App. 
D.C. 552. 

Delegation of police power see infra 
§ 3 a (2). 

96. U.S.—Stoutenburgh v. Hennick, 
D.C., 9 S.Ct. 256, 129 U.S. 141, 32 
L.Ed. 637. 

18 C.J. p 1361 note 44. 

97. U.S.—Welch v. Cook, D.C., 97 
U.S. 541, 24 L.Ed. 1112. 

18 C.J. p 1361 note 45. 

Subordinate legislative powers 
From early times, congress has re¬ 


peatedly lodged subordinate legisla¬ 
tive powers in the municipality. 

D.C.—La Forest v. Board of Com’rs 
of District of Columbia, 92 F.2d 
547, 67 App.D.C. 396, certiorari de¬ 
nied 58 S.Ct. 367, 302 U.S. 760, 82 
L.Ed. 588. 

97.5 U.S.—District of Columbia v. 
John R. Thompson Co., App.D.C., 
73 S.Ct. 1007, 346 U.S. 100, 97 
L.Ed. 1480. 

97.10 U.S.—District of Columbia v. 

John R. Thompson Co., supra. 
Repeal of acts of assembly 
The District of Columbia Code of 
1901 repealing general and permanent 
acts of legislative assembly of Dis¬ 
trict used words “general and pri¬ 
vate acts/* as contrasted to stat¬ 
utes which are private, special, or 
temporary. 

U.S.—District of Columbia v. John 
R. Thompson Co., supra. 

97.15 U.S.—District of Columbia v. 
John R. Thompson Co., supra— 
Metropolitan R. Co. v. District of 
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Columbia, D.C., 10 S.Ct. 19, 132 
U.S. 1, 33 L.Ed. 231. 

97.20 U.S.—District of Columbia v. 
John R. Thompson Co., AppJXC., 
73 S.Ct. 1007, 346 U.S. 100, 97 L. 
Ed. 1480—Metropolitan R. Co. v. 
District of Columbia, D.C., 10 S- 
Ct. 19, 132 U.S. 1, 33 L.Ed. 231. 

98. U.S.—-Stoutenburgh v. Hennick, 
D.C., 9 S.Ct. 256, 129 U.S. 141, 32 
L.Ed. 637. 

D.C.—In re Hennick, 16 D.C. 439. 

99. D.C.—U. S. v. Macfarland, 32 
AppJD.C. 53. 

1. D.C.—Smith v. District of Co¬ 
lumbia, 25 AppJD.C. 370. 

18 C.J. p 1361 note 48. 

2. D.C.—District of Columbia ▼. 
Willett, 36 App.D.C. 589. 

3. D.C.—District of Columbia v. 
Waggaman, 15 D.C. 328. 

18 C.J. p 1361 note 51. 

4. D.C.—Pitchlynn v. District of 
Columbia, 36 App.D.C. 59. 

18 C.J. p 1361 note 53, 



§ 2 DISTRICT OF COLUMBIA 

Columbia, in the absence of some modification by 
statute or local decision. 4 * 50 

The laws in force in the District include, except in 
so far as they are superseded by later legislation, 
the common law as it existed, and such British stat¬ 
utes as were in force, in Maryland when the cession 
was made, as discussed in Common Law § 18, the 
principles of equity and admiralty, see D.C.Code tit 
1 § 21, all general acts of congress which are not 
locally inapplicable in the District, 5 and all acts of 
congress which are by their terms made applicable 
to the District and to other places under the juris¬ 
diction of the United States, see D.C.Code tit 1 § 
21. A statute may be in part applicable to the Dis¬ 
trict, although other parts refer and have applica¬ 
tion merely to a particular locality outside of the 
District. 5 

Provisions of the District code relative to the 
prosecution of a suit by an ancillary guardian ap¬ 
pointed by the court are of local application and 
must give way to, if indeed they are not modified 
by, laws enacting the broad and wholesome policies 
of congress relating to veterans’ affairs. 7 A police 
regulation by the commissioners is repealed by a 
later act of congress covering the whole subject 
thereof, 8 or transferring to another board or com¬ 
mission the right to regulate the particular subject. 9 

General or special statutes . The rule that where 
there is a special or particular statute, and also a 
general statute, both applicable to the same subject 
matter, the special or particular statute must pre¬ 
vail, is in no case more appropriately applied than 


5S7 (J.J.S. 

to the legislation of congress for the District as dis¬ 
tinguished from its legislation for the federal un¬ 
ion. 10 A special later statute prevails over the pro¬ 
visions of the District code of 1901. 11 

Criminal lazvs or codes . There is no such neces¬ 
sary inconsistency between the District code and 
the federal criminal code as will result in the repeal 
of the former by the latter; each having definite 
territorial operation, they can exist together. 12 
However, the federal criminal code applies to the 
District so far as it deals with offenses federal in 
character. 13 At least, as it was worded at one time, 
chapter eleven of this code, relating to offenses not 
intrinsically federal in their nature, "committed 
within or on any lands reserved or acquired for the 
exclusive use of the United States, and under the 
exclusive jurisdiction thereof, or any place pur¬ 
chased or otherwise acquired by the United States 
by consent of the legislature of the State in which 
the same shall be, for the erection of a fort, maga¬ 
zine, arsenal, dockyard, or other needful building” 
did not apply to the District. 14 Chapter thirteen, 
relating to offenses committed "within any Terri¬ 
tory or district, or within or upon any place with 
the exclusive jurisdiction of the United States,” su¬ 
perseded the criminal code of the District so far as 
it applied to these offenses. 15 

In a prosecution for perjury in the District, the 
local statute is exclusively applicable and accused 
may be sentenced thereunder even though the pun¬ 
ishment prescribed therein is more severe than that 
stated in the provision of the federal code dealing 
with the same offense. 16 The Indeterminate Sen- 


4L5Q D.C.—U. S. v. Groen, D.C., 7 2 
F.Supp. 713. 

a. D.C.—Nuckols v. U. S., 99 F.2d 
353, 69 App.D.C. 120, certiorari de¬ 
nied Floratos v. U. S., 59 S.Ct 
89, 305 U.S. 626, 83 L.Ed. 401. 

18 C.J. p 1359 note 9. 

Common law; principles of equity 

(1) District of Columbia common 
law is derived from Maryland. 

D.C.—Johnston v. Rodis, D.C., 151 
F.Supp. 345, reversed on other 
grounds, CJL. 251 F.2d 917—Seid- 
enberg v. Seidenberg, D.C., 126 F. 
Supp. 19—Calomeris v. District of 
Columbia, D.C., 125 F.Supp. 26$, 
affirmed 228 F,2d 266, 96 U.S.App. 
D.C, 364, followed in Weston v. D. 
of C.. 226 F.2d 268, 96 U.S.App. 
D.C. 366—U. S. v. Groen, D.C., 72 
F.Supp. 713. 

(2) District of Columbia derives 
its principles of equity through 
Maryland. 

D.C.—Seidenberg v. Seidenberg, D.C., 
126 F.Supp. 19. 


Force of British statute in 1776 
Under congressional statute giving 
force to all common law and British 
statutes which are not inconsistent 
with or replaced by subsequent leg¬ 
islation of congress, statute must be 
given the same force and effect as, 
and no more than, any other British 
statute received here on July 4, 1776. 
D.C.—Manoukian v. Tomasian, 237 F. 
2d 211, 99 U.S.App.D.C. 57, certio¬ 
rari denied Tomasian v. Manouki¬ 
an, 77 S.Ct. 5SS, 352 U.S. 1026, 1 L. 
Ed.2d 596. 

6. D.C.—Chase v. V. S., 7 App.D.C. 
149. 

7. D.C.—First Nat. Bank v. U. S., 
D.C., 30 F.Supp. 730. 

8. D.C.—-Willis v. District of Co¬ 
lumbia, 295 F. 1012, 54 App.D.C. 
191—Fulton v. District of Colum¬ 
bia, 2 App.D.C. 431. 

9. D.C.—District of Columbia v. 
Willett, 36 App.D.C. 589. 

10. D.C.—U. S. v. Mills, 11 App.D.C. 
500. 


11. D.C.—Hyde v. Southern R. Co., 

31 App.D.C. 466. 

12. U.S.—Johnson v. U. S., App.D.C., 

32 S.Ct. 748, 225 U.S. 405, 56 L.Ed. 
1142. 

Search warrant provisions of the 
Espionage Act and the District code 
are concurrent and cumulative. 

D.C.—Nuckols v. U. S., 99 F.2d 353, 69 
App.D.C. 120, certiorari denied 
Floratos v. U. S., 59 S.Ct. 89, 305 
U.S. 626, 83 L.Ed. 401. 

13. U.S.—Johnson v. U. S., App.D. 
C., 32 S.Ct. 748, 225 U.S. 405, 56 
L.Ed. 1142. 

Easterday v. McCarthy, N.Y., 
256 F. 651, 168 C.C.A. 45, 

14s. U.S.—Johnson v. U. S., App.D.C., 
32 S.Ct. 748, 225 U.S. 405, 414, 56 
L.Ed. 1142. 

18 C.J. p 1360 note 20. 

15. U.S.—Johnson v. U. S., supra. 

16. D.C.—Behrle v. U. S., 100 F.2d 
714, 69 App.D.C. 304—O’Brien v. 
U. S., 99 F.2d 368, 69 App.D.C. 
135, certiorari denied 59 S.Ct, 95, 
305 U.S. 562, 83 L.Ed. 354. 
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tence Law of the District is applicable to persons 
convicted in the District of offenses defined in the 
general laws of the United States and is not limited 
to persons convicted of offenses defined in the Dis¬ 
trict code. 17 

The laws of Maryland in force at the time of the 
cession continue as the law of the District, except 
where repealed or modified by acts of congress. 18 
Maryland statutes of later date than 1801 do not 
constitute the law of the District. 18 - 5 

Acts of former legislative assembly . Some of the 
acts of the former legislative assembly have not 
been repealed and are still in force. 19 The com¬ 
missioners may repeal such regulations, 20 and will 
be deemed to have done so where their regulation 
covers the whole subject matter of an act of such 
legislature and is inconsistent therewith. 21 

City ordinances. The organic act of 1871 repeal¬ 
ing the charters of the cities of Washington and 
Georgetown and providing that "all laws and ordi¬ 
nances of said cities, respectively, and of said levy 
court, not inconsistent with this act, shall remain 
in full force until modified or repealed by Congress 
or the legislative assembly of said District,” re¬ 
ferred only to valid and subsisting enactments at 
the time, 22 and did not extend the operation of any 
unrepealed ordinance beyond the limits of the mu¬ 
nicipal government by which it had been enacted. 23 
It would seem in spite of the saving clause that all 
police regulations of the former cities which con- 


DISTRICT OF COLUMBIA §§ 2-3 

cem matters general in their nature and affecting 
the interests of all in the District in a like manner 
are repealed by the act. The provision in the act 
of 1895, making Georgetown a part of the city of 
Washington, that "all general laws, ordinances, and 
regulations of the city of Washington be, and the 
same are hereby, extended and made applicable to 
that part of the District of Columbia formerly 
known as the city of Georgetown,” did not revive 
any ordinance of the city of Washington repealed 
by the above act of 1871. 24 

§ 3. -Police Power and Regulations in 

General 

a. Authority to make police regulations 

b. Validity and constitutionality of reg¬ 

ulations 

c. Construction and operation of regula¬ 

tions 

a. Authority to Make Police Regulations 

(1) Power of congress 

(2) Delegated authority 

(1) Power of Congress 

Congress has power to enact police regulations for 
the District, as for the purpose of safeguarding the public 
health. 

The plenary power of congress over the District 
extends to the enactment of police regulations, 25 
with respect to matters local to the District, 25 * 5 
and for all the territory of the District including the 


17. U.S.—Farnsworth v. Zerbst, C. 
C.A.Ga., 98 F.2d 541. 

D.C.—Sims v. Rives, 84 F.2d 871, 
66 App.D.C. 24, certiorari denied 
56 S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402. 

18. U.S.—Thaw v. Falls, D.C., 10 S. 
Ct, 1037, 136 U.S. 519, 34 L.Ed. 
531. 

18 C.J. p 1360 note 23. 

British laws 

Congressional statute providing 
that all consistent common law and 
British statutes in force in Mary¬ 
land at time of cession of District 
shall remain in force gives to the 
British laws only that force which 
they previously had in this tract of 
territory under the laws of Mary¬ 
land. 

D.C.—Manoukian v. Tomasian, 237 
F.2d 211, 99 U.S.App.D.C. 57, certio¬ 
rari denied Tomasian v. Manouki¬ 
an, 77 S.Ct. 588, 352 U.S. 1026, 1 L. 
Ed.2d 596. 

haw of wills and probate 

(1) The law of wills and of pro¬ 
bate as existing in Maryland on 
Feb. 27, 1808, was and is the law 
of the District of Columbia, except 
as since altered by congress. 


D.C.—Pascucci v. Alsop, 147 F.2d 880, 
79 U.S.App.D.C. 354, certiorari de¬ 
nied 65 S.Ct. 1406, 325 U.S. 868, 
89 L.Ed. 1987. 

In re Dee's Estate, D.C., 80 F. 
Supp. 293—In re Allen's Estate, 
D.C., 64 F.Supp. 107. 

(2) The law of Maryland pertain¬ 
ing to wills as it existed In 1801, 
when it became the law of the 
District of Columbia, included the 
sixth section of the English Statute 
of Frauds and the common law. 

D.C.—In re Allen's Estate, supra. 

(3) Statutes providing that lega¬ 
cies to persons who are witnesses to 
a will and testify to establish it are 
void, are not, unlike most portions 
of District of Columbia Code, acts of 
congress passed for the government 
of the District, but are part of the 
law of the District because they 
are British statutes which were rec¬ 
ognized as being in force in Mary¬ 
land prior to cession of the District 
in 1801 and maintained in effect by 
act of congress retaining all com¬ 
mon law in force in Maryland. 

D.C.—Manoukian v. Tomasian, 237 

F.2d 211, 99 U.S.App.D.C, 57, certi¬ 
orari denied Tomasian v. Manouki- 
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an, 77 S.Ct. 588, 352 U.S. 1026, 1 
L.Ed.2d 596. 

las D.C.—'Watkins v. Rives, 125 F. 

2d 33, 75 U.S.App.D.C. 109. 

19. D.C.—Johnson v. District of Co¬ 
lumbia, 30 App.D.C. 520. 

18 C.J. p 1360 note 26. 

90. D.C.—Cail&n v. District of Co¬ 
lumbia, 16 App.D.C. 271. 

21. D.C.—Callan v. District of Co¬ 
lumbia, supra —Stevens v. Stout- 
enburgh, 8 App.D.C. 513, 

22. D.C.—District of Columbia v. 
Libbey, 9 App.D.C. 321. 

23. D.C.—District of Columbia v. 
Hauf, 33 App.D.C. 197. 

24. D.C.—District of Columbia v. 
Hauf, supra. 

18 C.J. p 1360 note 33. 

28. U.S.—Hart Coal Corporation v. 
Sparks, D.C,Ky., 7 F.Supp. 16, va¬ 
cated on other grounds, C.C.A, 
Sparks v. Hart Coal Corporation, 
74 F.2d 697. 

25.5 D.C.—Kindi eberger v. Lincoln 
Nat. Bank of Wash., 155 F.2d 281, 
81 U.S. App.D.C. 101. 167 A.L.R. 
1011, certiorari denied 67 S.Ct. 495, 
329 U.S. 803, 91 L-Ed. 686* 



27 C.J.S. 


§ 3 DISTRICT OF COLUMBIA 

entire width of the Potomac River. 28 In exercising 
its police power, congress has power to declare how 
the public health in the District shall be safeguard¬ 
ed” 

(2) Delegated Authority 

Congress has granted authority to the commissioners 
of the District to make and enforce reasonable and usual 
police regulations; they may not make regulations out¬ 
side of the authority delegated to them, and such delega¬ 
tion is to be fairly and reasonably construed to effectuate 
the intention of congress. 

Congress may determine for itself when and how 
it shall delegate or distribute authority to make de¬ 
tailed regulations for the District of Columbia under 
the police power. 28 There can be no prescriptive 
right of any person which will prevent the delegation 
of the power to the District authorities to make 
police regulations, 2 ® nor will a congressional provi¬ 
sion for a license for revenue be prohibitive of rea¬ 
sonable police regulations. 30 A reservation by con¬ 
gress in granting a charter to a railroad company of 
the right to make rules and regulations governing 
the operation of the road does not preclude the dele¬ 
gation of the power to the commissioners to enact 
reasonable police regulations in relation thereto. 31 
Where congress has fully legislated on a particular 
subject, this precludes any regulation thereof by 
the local authorities ; 32 but a regulation is not neces¬ 
sarily inconsistent with an act of congress where 
it supplements and renders it more effective. 33 

The District authorities may not make police reg¬ 
ulations outside of the authority expressly or im¬ 
pliedly delegated to them. 34 The commissioners of 


the District may not by their regulations give to a 
person or corporation greater rights and privi¬ 
leges than congress has given or has intended to 
give. 35 A congressional delegation of the police 
power to the commissioners should be construed 
i neither strictly nor liberally, but fairly and reason¬ 
ably to effectuate the intention of congress. 36 The 
right to make regulations includes the right to make 
additional regulations rendered proper by changed 
! conditions, including the progress in connection with 
a particular calling. 37 

It has been held that in a doubtful case, where 
a thing may or may not be a nuisance depending on 
a variety of circumstances requiring judgment and 
discretion on the part of the commissioners, their 
decision under a general delegation of power is 
conclusive of the question. 38 On the other hand, it 
has been stated that the commissioners have no 
power to declare a thing a nuisance per se without 
at least express legislative authority. 39 

Under the act of 1887\ 24 U.S.St at L. p 368, au¬ 
thorizing the commissioners of the District to make 
and enforce police regulations on the subjects there¬ 
in specified, there was no power to make regulations 
on other subjects. 40 

The act of 1892 , 27 U.S.St. at L. p 394, authoriz¬ 
ing and empowering the commissioners of the Dis¬ 
trict “to make and enforce all such reasonable and 
usual police regulations in addition to those already 
made under the act of January twenty-sixth, eight¬ 
een hundred and eighty-seven, as they may deem 
necessary for the protection of lives, limbs, health. 


26. D.C.—Smoot v. District of Co¬ 
lumbia, 23 App.D.C. 266. 
Regulation of fishing in the Potomac 
D.C.-—Evans v. U. S., 31 App.D.C. 
544. 

27- D.C.—Leaman v. District of Co¬ 
lumbia, 55 F.2d 1020, 60 App.D.C. 
395. 

Sale of eggs in the District of 
Columbia is governed by the Fed¬ 
eral Food, Drug, and Cosmetic Act 
and not by the District of Columbia 
health regulations. 

D.C.—Korol v. U. S., Mun,App. f 82 A. 
2d 120. 

28- D.C.—La Forest v. Board of 
Com'rs of Dist. of Columbia, 92 
F.2d 547, 67 App.D.C. 396, certio¬ 
rari denied 58 S.Ct. 367, 302 U.S. 
760, 82 L.Ed. 588. 

Delegation of power to District gen¬ 
erally see supra § 2 c. 

Organic Act of 1871; racial dis¬ 
crimination 

“Rightful subjects of legislation” 
within District of Columbia Organic 
Act of 1871 extending, with certain 


exceptions, the legislative power of 
District to all rightful subjects of 
legislation within District consistent 
with federal Constitution and provi¬ 
sions of Organic Act, was as broad 
as police power of state, so as to 
include a law prohibiting discrimina¬ 
tions against Negroes by owners and 
managers of restaurants in District. 
U.S.—District of Columbia v. John 
R. Thompson Co., App.D.C., 73 S. 
Ct. 1007, 346 U.S. 100, 97 L.Ed. 
1480. 

29. D.C.—Taylor v. District of Co¬ 
lumbia, 24 App.D.C. 392. 

39. D.C.—U. S. v. Richards, 35 App. 
D.C. 540—District of Columbia v. 
Lee, 35 App.D.C. 341, 21 Ann.Cas. 
973. 

31. D.C.—Baltimore & O. R, Co. v. 
District of Columbia, 10 App.D.C. 
111 . 

32. D.C.—District of Columbia v. 
Libbey, 9 App.D.C. 321. 

33. D.C.—French v. District of Co¬ 
lumbia, 32 App.D.C. 106. 
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34. D.C.—Crane v. District of Co¬ 
lumbia, 289 F. 557, 53 App.D.C. 
159—Smith v. District of Colum¬ 
bia, 25 App.D.C. 370. 

Particular regulations held unauthor¬ 
ized 

D.C.—Coombe v. U. S. ex rel. Sells, 
3 F.2d 714, 55 App.D.C. 190. 

18 C.J. p 1363 note 79 [a]-[e]. 

35. D.C.—Baltimore & O. R. Co. v. 
Fitzgerald, 35 App.D.C. 116—Balti¬ 
more & O. R. Co. v. Cumberland, 
12 App.D.C. 598. 

18 C.J. p 1362 note 67. 

38. D.C.—Taylor v. District of Co¬ 
lumbia, 24 App.D.C. 392. 

37. D.C.—U. S. v. Ross, 5 App.D.C. 
241. 

38. D.C.—Nash v. District of Co¬ 
lumbia, 28 App.D.C. 598, 8 'Ann. 
Cas. 815. 

39. D.C.—Moses v. U. S., 16 App. 
D.C. 428, 50 L.R.A. 532. 

40. D.C.—Baltimore & O. R. Co. v. 
Fitzgerald, 35 App.D.C. 116. 
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comfort and quiet of all persons and the protection 
of all property within the District of Columbia,” 
increases the previous power of the commissioners 
and confers on them general authority to make po¬ 
lice regulations. 41 The reference to the act of 18S7 
has the effect of making the specific grants of au¬ 
thority therein illustrations of the general authori¬ 
ty to make regulations for the protection of “lives, 
limbs, health, comfort and quiet.” 42 Even under 
this later act the authority of the commissioners is 
not unlimited. 4 ** The authority of the commission¬ 
ers under the act of 1892 is to be construed neither 
strictly nor liberally, but fairly and reasonably to 
effectuate the intention of congress. 44 

Later acts of congress do not repeal or restrict 
the authority conferred by the acts of 1887 and 
1892, where the apparent intent of congress is not 
to do so. 45 

Building and zoning regulations. The commis¬ 
sioners of the District are authorized to make and 
promulgate general regulations governing the mat¬ 
ter of buildings. 46 As it was originally conferred 
and before it was limited by the zoning law, this 
authority was most comprehensive in character, 47 
and included the power to make all kinds of building 
regulations, where they might reasonably be con¬ 
sidered as relating to a proper subject, 48 but not 
where they did not relate to such a subject. 49 

Authorization of the enactment of zoning regula- 


DISTRICT OF COLUMBIA § 3 

tions is discussed elsewhere in this work. 50-5 * 

b. Validity and Constitutioiiality of Regulations 

Police regulations for the District must be definite 
and reasonable, and must not be arbitrary or in viola¬ 
tion of constitutional rights. 

In enacting an ordinance, adopting a regulation, 
or making an order, the power of a commission or 
of the commissioners of the District must be validly 
exercised, 54 by complying with pertinent statutory 
requirements relative to a public hearing, 55 notice 
thereof, 56 and publication of the order or ordi¬ 
nance ; 57 but the validity of a proceeding to change 
regulations is not affected by the motive of the com¬ 
mission in initiating the proceeding. 58 

Police regulations of the commissioners must be 
definite, 59 must contain a provision for a penalty 
for their breach, 60 and must not provide for an im¬ 
proper method of proof. 61 An ambiguous penal 
statute enacted by congress will not be upheld. 62 
Certainty and definiteness of zoning orders are con¬ 
sidered elsewhere in this work. 63 

Constitutionality . The restriction on the power 
of congress in connection with the exercise of the 
police power by the fifth amendment to the federal 
constitution is practically the same as that on the 
power of the states by the fourteenth amendment. 64 
A police regulation by congress which has no real 
or substantial relation to objects within the police 


41. D.C.—Baltimore & O. R. Co. v. 
District of Columbia, 10 App.D.C. 
111 . 

In re Sullivan, 21 D.C. 139. 

18 C.J. p 1362 note 73. 

42. D.C.—In re Sullivan, supra. 

43. D.C.—Coombe v. U. S. ex rel. 
Sells, 3 F.2d 714, 55 App.D.C. 190 
—Crane v. District of Columbia, 
289 F. 557, 53 App.D.C. 159. 

18 C.J. p 1362 note 75. 

44. D.C.—Taylor v. District of Co¬ 
lumbia, 24 App.D.C. 392. 

45. D.C.—Taylor v. District of Co¬ 
lumbia, 24 App.D.C. 392. 

43. D.C.—D. J. Dunigan, Inc. v. Dis¬ 
trict of Columbia, 44 F.2d 892, 59 
App.D.C. 384. 

18 C.J. p 1363 note 81. 

47. D.C.—U. S. v. Ashford, 29 App. 
D.C. 350. 

Power over location of b uildi ngs used, 
for objectionable purposes 
D.C.—Weeks v. Heurich, 40 App.D.C. 
46, Ann.Cas.l914A 972. 

U. S. v. District of Columbia, 16 
D.C. 389. 

18 C.J. p 1363 note 86. 

48. D.C.—Halpine v. Barr, 21 D.C. 
331. 

18 C.J. p 1363 note 83. 


49. D.C.—Macfarland v. U. S., 18 
App.D.C. 554. 

18 C.J. p 1363 note 84. 

50-53. See Zoning §§ 5, 9. 

54. D.C.—Garrity v. District of Co¬ 
lumbia, 86 F.2d 207, 66 App.D.C. 
256. 

Electrical Contractors Ass'n of 
District of Columbia v. McLaugh¬ 
lin, D.C., 153 F.Supp. 653. 

Validity of zoning regulations see 
Zoning §§ 15-80. 

55. D.C.—Garrity v. District of Co¬ 
lumbia, 86 F.2d 207, 66 App.D.C. 
256. 

56. Signature 

The notice may be sufficient even 
though it is not signed by the com¬ 
missioners individually, as where 
their names are attached to the no¬ 
tice by an executive officer and at¬ 
tested by him. 

D.C.—Larrabee v. Bell, 10 F.2d 986, 
56 App.D.C. 121, certiorari denied 
U. S. ex reL Varela v. Bell, 46 
S.Ct. 484, 271 TJ.S. 670, 70 L.Ed. 
1143, followed in Varela v. Bell, 
10 F.2d 989, 56 App.D.C. 124, cer¬ 
tiorari denied U. S. ex rel. Varela 
v. Bell, 46 S.Ct. 484, 271 TJ.S. 670, 
70 L.Ed. 1143. 


57. D.C.—Lyon v. Davis, 95 F.2d 
103, 68 App.D.C. 192—Ullman v. 
District of Columbia, 21 App.D.C. 
241. 

58. D.C.—Larrabee v. Bell, 10 F.2d 
986, 56 App.D.C. 121, certiorari de¬ 
nied U. S. ex rel. Varela v. Bell, 46 
S.Ct. 484, 271 U.S. 670, 70 L.E&. 
1143, followed in Varela v. Bell, 
10 F.2d 989, 56 App.D.C. 124, certio¬ 
rari denied U. S. ex rel. Varela v. 
Bell, 46 S.Ct. 484, 271 U.S. 670, 70 
L.Ed. 1143. 

59. D.C.—District of Columbia v. 
Keen, 31 App.D.C. 541, 14 Ann.Cas. 
1002. 

Regulation held sufficiently definite 
D.C.—U. S. v. District of Columbia, 
271 F. 370, 50 App.D.C. 296. 

60. D.C.—Curry v. District of Co¬ 
lumbia, 14 App.D.C. 423. 

61. D.C.—Heylman v. District of 
Columbia, 27 App.D.C. 563. 

62. D.C.—McGuire v. District of Co¬ 
lumbia, 24 App.D.C. 22. 

63. See Zoning § 25. 

64. D.C.—District of Columbia v. 
Kraft, 35 App.D.C. 253, 30 L.R.A., 
N.S., 957, certiorari denied 31 S.Ct, 
223, 218 U.S. 673, 54 L.Ed. 1205. 
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power and constitutes a palpable invasion of private 
right is void.* 5 

An ordinance or regulation must not be in viola¬ 
tion of a constitutional right; 66 and an ordinance 
which deprives a fully qualified and capable per¬ 
son from earning his livelihood at his calling is 
void. 67 

Reasonableness . The District authorities have no 
right, in the exercise of an implied power, to pro¬ 
hibit or restrain the exercise of a common right, 65 
and, in general, all regulations made under implied 
grants of power must be reasonable. 66 Whether 
this rule applies where the regulation is passed un¬ 
der the express authority of congress is not clearly 
settled; the federal supreme court has apparently 
not passed on the question, and some of the cases 
in the District courts indicate that it does, 70 while 
others point in the opposite direction. 71 Where the 
question of the reasonableness of a regulation is left 
ooen by congress, an unreasonable regulation is 
void, 72 especially where the authority is expressly 
limited to the enactment of “reasonable” or “rea¬ 
sonable and usual” police regulations. 73 

With regard to the use of property, the test of 
reasonableness has been stated to be that the pro¬ 
hibited use must be one naturally productive of ma¬ 
terial discomfort to persons of ordinary suscepti- 
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i bilities, tastes, and habits, without usually making an 
allowance for pronounced idiosyncracies or infirm 
health. 74 A regulation is not necessarily unreason¬ 
able or oppressive in a legal sense because it may 
be inconvenient to the individual as well as burden¬ 
some or oppressive to some degree in regard to per¬ 
sonal and property rights. 75 Furthermore, a regula¬ 
tion is not unreasonable merely because it vests dis¬ 
cretion in subordinate officers who may exercise it 
arbitrarily, 76 or because the judges differ from the 
commissioners as to the advisability of the regula¬ 
tion. 77 Some regulations or orders have been held 
reasonable 78 or not arbitrary, 79 while others have 
been held arbitrary 80 or arbitrary and unreasona¬ 
ble. 81 

Discrimination . The commissioners have no right 
to deny to any one in the District the equal protec¬ 
tion of the law; 82 but an act of congress or a reg¬ 
ulation of the commissioners is not subject to the 
objection of discrimination where there is a rea¬ 
sonable basis for the classification made by it. 83 A 
particular regulation may be held to be discrimina¬ 
tor}', 84 while another may be held not to be dis¬ 
criminatory. 85 

Partial validity . That a police regulation may be 
invalid or inoperative as to a separable provision 


65. D.C.—Moses v. U. S., IS App.D. 

C. 428, SO L.R.A. 532. 

66. D.C.—Fulton v. District of Co¬ 
lumbia, 2 App.D.C. 431. 

District of Columbia v. Saville, 8 

D. C. 581, 29 Am.K. 616. 

67- D.C.—U. S. v. Boss, 5 App.D.C. 
241. 

68. tJ.S.—Carey v. Washington, D.C., 
5 F.Cas.No.2,404, 5 Cranch C.C. 13. 

18 OJ. p 1364 note 3. 

69. D.C.—Monts v. District of Co¬ 
lumbia, 20 App.D.C. 568—Moore v. 
District of Columbia, 12 App.D.C. 
537, 41 L.R.A. 208. 

W. D.C.—D. J. Dunigan, Inc. v. Dis¬ 
trict of Columbia, 44 F.2d 892, 59 
AppJD.C. 364. 

18 C.J. p 1364 note 5 Cal. 

71. U.S,—Carey v. Washington, D. 
C., 5 F.Cas.No.2,464, 5 Cranch C.C. 
13. 

D.C.—Moore v. District of Columbia, 
12 App.D.C. 537, 41 L.R.A. 208. 

18 C.J. p 1364 note 6. 

72. D.C.—District of Columbia v. 
S&rgeant, 17 App.D.C, 264. 

D.C.—Moore v. District of Co¬ 
lumbia, 12 App.D.C. 537, 41 L.R.A. 
208. 

18 C.J. p 1364 note 9. 


74. D.C.—Heylman v. District of Co¬ 
lumbia, 27 App.D.C. 563. 

75. D.C.—U. S. v. District of Co¬ 
lumbia, 16 D.C. 389. 

76. D.C.—District of Columbia v. 
Lewis, 26 App.D.C. 133, 6 Ann.Cas. 
1014—Montz v. District of Colum¬ 
bia, 20 App.D.C. 568. 

77. D.C.—U. S. v. District of Co¬ 
lumbia, 16 D.C. 389. 

78. D.C.—Reichelderfer v. Ihrie, 59 
F.2d 873, 61 App.D.C. 198, certiorari 
denied Ihrie v. Reichelderfer, 53 S. 
Ct. 82, 287 U.S. 631, 77 L.Ed. 547 
—Simmons v. District of Columbia, 
290 F. 347, 53 App.D.C. 372. 

79. D.C.—Garrity v. District of Co¬ 
lumbia, 86 F.2d 207, 66 App.D.C. 
256. 

80. D.C.—Hazen v. Hawley, 86 F. 
2d 217, 66 App.D.C. 266, certiorari 
denied 57 S.Ct. 315, 299 U.S. 613, 
81 L.Ed. 452. 

81. D.C.—D. J. Dunigan, Inc. v. 
District of Columbia, 44 F.2d 892, 
59 App.D.C. 384. 

Electrical installation. 

Order requiring that application 
for any proposed electrical installa¬ 
tion in which current-carrying ca¬ 
pacity exceeds two hundred amperes 
or electrical potential exceeds two 
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hundred forty volts shall be accom¬ 
panied by plans and computations 
prepared and signed by professional 
electrical engineer bears no rela¬ 
tionship to the factors of public 
health, safety, or general welfare, re¬ 
sults in discrimination against the 
electrical trade or business, and in¬ 
evitably increases cost to the con¬ 
suming public, for no lawful rea¬ 
son, and such order is illogical, un¬ 
reasonable, arbitrary, and capricious. 
D.C.—Electrical Contractors Ass’n 
of District of Columbia v. Mc¬ 
Laughlin, D.C., 153 F.Supp. 653. 

82. D.C.—Weeks v. Heurich, 40 App. 
D.C. 46, Ann.Cas.l914A 972—Curry 
v. District of Columbia, 14 App. 
D.C. 423. 

83. U.S.—District of Columbia v. 
Brooke, D.C., 29 S.Ct. 560, 214 U. 
S. 138, 53 L.Ed. 941. 

18 C.J. p 1365 note 20. 

84. D.C.—D. J. Dunigan, Inc., v. Dis¬ 
trict of Columbia, 44 F.2d 892, 59 
App.D.C. 384. 

Electrical Contractors Ass'n of 
District of Columbia v. McLaugh¬ 
lin, D.C., 153 F.Supp. 653. 

85. D.C.—Golf, Inc., v. District of 
Columbia, 67 F.2d 575, 62 App.D. 
C. 309. 
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does not affect the validity or operation of the re¬ 
mainder thereof. 86 

Interference of courts . The final question as to 
whether there is a proper exercise of the police pow¬ 
er is for the courts, 87 although, where congress has 
declared a specific condition to be a nuisance, this 
question is in the first instance for it to determine, 88 
and although the exercise of delegated power is in 
the discretion of the commissioners, rather than the 
court. 89 

Many specific regulations of the District authori¬ 
ties have been upheld by the courts. 90 It has been 
held that an act of congress 91 or a regulation of the 
commissioners 92 in the asserted exercise of the po¬ 
lice power will not be set aside unless clearly un¬ 
authorized; that the courts will not interfere with 
building regulations except in a plain case of usurpa¬ 
tion of power or abuse of discretion; 93 and that 
they cannot control or set aside the action of the 
zoning commission where it is a reasonable exercise 
of power 94 or is not palpably arbitrary. 96 The court 
cannot assume that zoning regulations are arbitrary 
and unreasonable; in the absence of evidence, the 
presumption is to the contrary. 96 

c. Construction and Operation of Regulations 

Regulations adopted for the District should be con¬ 
strued reasonably and In accordance with their purpose 
and intent. Building regulations made by the District 
have the same force and effect as though enacted by 
congress. 

A police regulation of congress for the District 
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of Columbia should be given a reasonable construc¬ 
tion. 97 A like rule applies to municipal regula¬ 
tions, 98 which should be considered in connection 
with the purpose of the enactment; 99 but an act 
of congress in derogation of property rights will be 
strictly construed, 1 A particular act or omission 
will not be considered criminal or penal where con¬ 
gress has not expressly made it such, although this 
may have been its possible or probable intention. 2 
Whether a statute applies to the instruments of in¬ 
terstate commerce depends on the intent of con¬ 
gress. 3 

Territorial operation. A police regulation of the 
commissioners will not, in general, have extraterri¬ 
torial force. 4 Where this is the apparent intent of 
a regulation, it will apply to that part of the Potomac 
River within the District, 5 or its operation will be 
limited to a particular portion of the District, 6 as 
where the national capitol is excluded. 7 

Governmental officers will be excluded from the 
operation of congressional police regulations, 
where this is in accordance with the scope and pur¬ 
pose thereof, although the language is very general 
and comprehensive, 8 but they will be included where 
the purpose of the act is general and will be best 
subserved by such inclusion, and the language is 
sufficiently general to include them. 9 

The building regulations made by the commis¬ 
sioners of the District have, as declared by statute, 
the same force and effect as though enacted by con¬ 
gress. 10 However, it has been held that the regu- 


86. IXC.—Johnson v. District of Co¬ 
lumbia, 30 App.D.C. 520. 

18 C.J. p 1365 note 21. 

87. D.C.—Hazen v. Hawley, 86 F. 
2d 217, 66 App-D.C. 266, certiorari 
denied 57 S.Ct, 315, 299 U.S. 613, 
81 L.Ed. 452. 

18 C.J. p 1364 note 14. 

88. D.C.—Moses v. U. S., 16 App.D. 

C. 428, 50 L.B.A. 532. 

89. D.C.—District of Columbia v. 
Sargeant, 17 App.D.C. 264. 

90. D.C.—Simmons v. District of 
Columbia, 290 F. 347, 53 App.D.C. 
372—U. S. v. District of Columbia, 
271 P. 370, 50 App-D.C. 296. 

18 C.J. p 1362 note 78 [a]-[h]. 

91. D.C.—Dupont v. District of Co¬ 
lumbia, 20 App.D.C. 477. 

18 C.J. p 1364 note 17. 

98. D.C.—Nash v. District of Colum¬ 
bia, 28 App.D.C. 598, 8 Ann.Cas. 
815. 

18 C.J. p 1364 note 18. 

93. D.C.—IT. S. v. Ashford, 29 App. 

D. C. 350. 

94. See Zoning § 323. 

95. See Zoning § 323. 
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96. See Zoning § 362 a. 

97. D.C.—Moses v. U. S., 16 App.D. 

C. 428, 50 L.R-A. 532. 

98. D.C.—Weeks v. Heurich, 40 App. 
DC. 46. Ann.Cas.l914A 972—Montz 
v. District of Columbia, 20 App. 

D. C. 568. 

99. D.C.—Reichelderfer v. Ihrie, 59 
F.2d 873, 61 App.D.C. 198, cer¬ 
tiorari denied Ihrie v. Reichelder- 
fer, 53 S.Ct. 82, 287 U.S. 631, 77 I* 
Ed. 547. 

18 C.J. p 1365 note 25. 

Order of zoning commission, if 
ambiguous, will be given a construc¬ 
tion which will make it conform with 
the purpose of the statute. 

D.C.—Garrity v. District of Colum¬ 
bia, 86 F.2d 207, 66 App.D.C. 256. 

1. D.C.—District of Columbia v. 
Mattingly, 28 App.D.C. 176. 

2. D.C.—Waggaman v. District of 
Columbia, 16 App.D.C. 207. 

3. D.C.—Jefferson v. District of Co¬ 
lumbia, 40 App-D.C. 381. 

18 C.J. p 1365 note 28. 

4. D.C.—Mann v. District of Co¬ 
lumbia, 22 App-D.C. 138. 
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5. D.C.—Jefferson v. District of Co¬ 
lumbia, 40 App.D.C. 381. 

18 C.J. p 1365 note 31. 

6. D.C.—Smith v. Stoutenburgh, 8 
App.D.C. 510. 

7. D.C.—Page v. District of Colum¬ 
bia, 20 AppJD.C. 469. 

18 C.J. p 1365 note 33. 

8. D.C.—Palmer v. District of Co¬ 
lumbia, 26 App.D.C. 31. 

9. D.C.—Palmer v. District of Co¬ 
lumbia, supra. 

18 C.J. p 1365 note 35. 

10. D.C.—D. J. Dunigan, Inc. v. Dis¬ 
trict of Columbia* 44 F.2d 892, 59 
App.D.C. 384—Macfarland v. U. S„ 
18 AppJD.CL 554. 

Matter not violating regulation. 

Building regulation of District of 
Columbia requiring porches to be 
open from balustrade to roof is not 
violated by hanging of removable 
and adjustable slatted screens at 
porch ends. 

D.C.—Ash v. Tate, 73 F.2d 518, 64 
App.D.C. 9. 
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lations in respect of party walls do not rise even 
to the dignity of ordinances. 11 Where a property 
owner, with knowledge that the District is proceed¬ 
ing to repair a wall on his land, allows the work 
to be completed, he is estopped to resist the collec¬ 
tion of the expense thereof on the ground of the 
illegality of the proceeding 12 The commissioners 
have no power to suspend the general regulations 
which they have made, or to make special orders 
exempting any particular person or property from 
their operation. 18 

The zoning law and regulations thereunder con¬ 
trol the height, area, and use to which buildings may 
be constructed and used, 14 except buildings for 
which permits have been issued or plans for which 
are on file at the time the regulations or orders are 
promulgated; 15 but the regulations may be modi¬ 
fied, amended, or repealed. 16 Ordinances have been 
construed as permitting educational institutions in 
residential districts. 17 

Licensing; bond. A private person cannot bring 
an action against the surety on an indemnity bond 
furnished by a plumber as licensee and naming only 
the District as obligee therein. 17 * 5 

§ 4, - Violation and Enforcement of 

Criminal Law and Regulations 

Reasonable regulations may be enacted to secure the 
enforcement of police regulations, which should not be 


enforced in a discriminatory manner. Prosecutions for 
the violation of police regulations or criminal laws are 
governed by general rules. 

The supreme court, in its decisions, 17 * 50 and con¬ 
gress, in its enactment of statutes, 17 * 55 have often 
recognized, with respect to criminal law, the ap¬ 
propriateness of one rule for the District and an¬ 
other for other jurisdictions so far as they are sub¬ 
ject to federal law. 

The express power to enforce police regulations 
includes the power to enact all reasonable regula¬ 
tions to secure such enforcement. 18 While regu¬ 
lations should not be enforced in a discriminatory 
manner, 19 nevertheless the prescribed penalty may 
be imposed on the violator of a lawful statute or 
regulation,- 0 prosecution is not barred by the fact 
that other violators have not been prosecuted, 21 and 
the District is not estopped to prosecute by the acts 
of the District authorities where such acts pertained 
solely to other property of defendant and did not 
mislead him as to the property in question. 22 

Procedure generally . The provisions of the fed¬ 
eral criminal code dealing with the trial and its in¬ 
cidents are not applicable to a prosecution for an of¬ 
fense governed not by such code, but by the Dis¬ 
trict of Columbia code. 23 Prosecutions for the vio¬ 
lation of the police regulations or criminal laws are 
governed by general rules with respect to the in¬ 
formation, 24 as well as by general rules with respect 


11. D.C.—Fowler v. Koehler, 43 App. 

D.C., 349, Ann.Cas.l916E 1161. 

18 C.J. p 1363 note 88. 

12- D.C.—District of Columbia v. 
Witmer, 39 App.D.C. 334. 

13. D.C.—Berry v. District of Co¬ 
lumbia, 32 App.D.C. 96. 

14. See Zoning §5 141-147. 

15. See Zoning §§ 132, 239. 

IS. See Zoning § 81 et seq. 

17. See Zoning § 172. 

17J5 D.C.—Bolten v. Clarke, Mun. 
App., 125 A.2d 60. 

17.50 U.S.—Griffin v. U. S., App.D.C., 
69 S.Ct. 814, 336 U.S. 704, 93 L.Ed. 
993. 

17.55 TJ.S.—Griffin v. TJ. S„ supra. 

18. D.C.—Smithson v. District of Co¬ 
lumbia, 42 AppJD.C. 184. 

18 C.J. p 1365 note 38. 

19. D.C.—D. J. Dunigan, Inc., v. Dis¬ 
trict of Columbia, 44 F.2d 892, 59 
App.D.C. 384. 

18 C.J. p 1365 notes 37, 39. 

20. D.C.—Golf, Inc., v. District of 
Columbia, 67 F.2d 575, 62 App.D.C. 
309. 

21. D.C.—Barnes v. District of Co¬ 
lumbia, 27 App.D.C. 101—Uliman v. 


District of Columbia, 21 App.D.C. 
241. 

22. D.C.—Golf, Inc., v. District of 
Columbia, 67 F.2d 575, 62 App.D.C. 
309. 

23. TJ.S.—Johnson v. U. S., D.C., 32 
S.Ct. 748, 225 TJ.S. 405, 56 L.Ed. 
1142. 

Mental competence of accused; jury 

(1) If section of District of Colum¬ 
bia Code stating procedure to be fol¬ 
lowed by federal district court for 
District of Columbia in determining 
an accused person’s mental compe¬ 
tence to stand trial requires a jury, 
it has been superseded in that re¬ 
spect by later statute which does not 
require a jury and which has general 
application in federal courts through¬ 
out nation, and federal district court 
for District of Columbia did not err 
in proceeding under later statute 
without intervention of jury in de¬ 
termining mental competency of an 
accused to stand trial on murder j 
I charge. 

D.C.—Jordan v. U. S., 207 F.2d 28, 93 
; U.S.App.D.C. 65. 

(2) In so far as there is a repug¬ 
nancy or inconsistency between sec¬ 
tion of District of Columbia Code and 
federal statute relating to the matter, 
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federal statute prevails, since it is la¬ 
ter enactment and was intended to 
cover subject matter comprehensive¬ 
ly. 

D.C.—U. S. v. Jordan, D.C., 109 F. 
Supp. 528, affirmed Jordan v. U. S., 
207 F.2d 28, 93 U.S.App.D.C. 65. 

24. The omission, to specify a partic¬ 
ular regulation is not fatal where 
defendant concedes that the prose¬ 
cution was instituted under a par¬ 
ticular one. 

U.C.—Ullman v. District of Columbia, 
21 App.D.C. 241. 

The precise language of the stat¬ 
ute need not be followed. 

D.C.—Moses v. U. S„ 16 App.D.C. 428, 
50 L.R.A. 532. 

Information held insufficient to 

charge offense under Alley Dwelling 
Law (Act Sept. 25, 1914 [38 Stat. 
7163). 

D.C.—District of Columbia v. Nash, 
20 F.2d 285, 57 App.D.C. 269, fol¬ 
lowed in District of Columbia v. 
Lockwood, 20 F.2d 286, 57 App.D.C. 
270. 

Enforcement of ordinances of former 
city of Washington 

U.S.—Ex parte Williams, D.C., 29 F. 
Cas.No.17,699, 4 Cranch C.C. 343. 
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to the indictment, 24 - 5 variance between pleading 
and proof, 25 presumptions, 25 burden of proof, 27 
the admissibility of evidence, 25 its weight and suffi¬ 
ciency, 22 the taking of testimony, 22 - 5 questions of 
law and of fact, 30 the disposition of fines imposed, 31 
and appeal and error. 32 

Prosecutions; by whom and in what name. When 
congress enacts a municipal ordinance for the Dis¬ 
trict, it may provide that this ordinance shall be the 
act of the municipal corporation known as the Dis¬ 
trict of Columbia, and that the District as a corpora¬ 
tion shall enforce it. 33 Such right of enforcement 
in the District would seem to follow as a necessary 
consequence from the character of the legislation 
as a municipal ordinance. 34 The code provision, 
D.C.Code Title 6 § 351, designating in whose name 
and by whom criminal proceedings shall be prose- 
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cuted and conducted, does not authorize a prose¬ 
cution by the corporation counsel in the name of 
the District, when the maximum punishment may be 
both a fine and imprisonment, 35 or for the violation 
of a penal statute, not peculiarly applicable to con¬ 
ditions in the District, but general in its nature, 
although in its territorial scope it is restricted to the 
District. 36 However, a prosecution in this manner 
is not precluded merely by the fact that the regu¬ 
lation was made by the Interstate Commerce Com¬ 
mission. 37 

Under the District of Columbia Code of 1940 
Title 23 § 101, a prosecution in the District for sec¬ 
ond-degree murder is properly conducted in the name 
of the United States, and not in that of the Dis¬ 
trict. 37 - 5 


Three separate informations 

Where accused was charged under 
three separate informations, and on 
day of arraignment one of charges 
was not referred to, but on following 
day all three charges were read, and 
beyond mere fact that case was not 
called on prior day, and that accused 
had not been furnished in advance 
with copy of information, there was 
no showing that he was prejudiced 
by trial on that charge, prosecution 
was not improperly had under that 
information on the ground that ac¬ 
cused had no opportunity to defend 
himself. 

D.C.—Savage v. District of Colum¬ 
bia, Mun.App., 54 A.2d 562, 

24.5 Perjury 

Indictment for perjury allegedly 
committed by witness before congres¬ 
sional committee could properly be 
drawn, and sentence could properly 
be imposed, under perjury statute of 
the District of Columbia, as against 
contention that perjury before a con¬ 
gressional committee is punishable 
only under federal perjury statute; 
presumably, local perjury statute of 
District was intended to meet local 
conditions. ; 

D.C.—Christoffel v. IT. S„ 171 F.2d 
1004, 84 U.S.App.D.C. 132, reversed 
on other grounds 69 S.Ct. 1447, 338 
U.S. 84, 93 L.Ed. 1826. 

Subornation of perjuxy 

Indictment for subornation of per¬ 
jury committed in connection with 
inquiry by subcommittee of senate 
committee investigating national de¬ 
fense program could properly be laid 
under District of Columbia perjury 
statute, and it was not necessary that 
the indictment be brought under fed¬ 
eral perjury statute. 

D.C.—Meyers v. U. S., 171 F.2d 800, 
84 U.S.APP.D.C. 101, 11 A.L.R.2d 1, 
certiorari denied 69 S.Ct. 602, 336 
U.S. 912, 93 L..B4 1076. j 


25. D.C.—Sinclair v. District of Co¬ 
lumbia, 20 App.D.C. 344. 

18 C.J. p 1365 note 44. 

26. D.C.—Ullman v. District of Co¬ 
lumbia, 21 App.D.C. 241. 

IS C.J. p 1365 note 45. 

27. Unreasonableness 

The burden of showing a regulation 
unreasonable is on defendant. 

D.C.—Montz v. District of Columbia, 

20 App.D.C. 568—Moore v. District 
of Columbia, 12 App.D.C. 537, 41 Lu 

R. A. 208. 

License to conduct rooming house 
In prosecution for engaging in 
business of conducting rooming house 
without first having obtained license 
and for failure to obtain certificate of 
occupancy, if defendant wished to re¬ 
ly on prior nonconforming use pro¬ 
vision of District of Columbia zoning 
statute, as a defense, burden was on 
her to prove that she was operating 
a rooming house prior to initial re¬ 
striction of such use by zoning com¬ 
mission. 

D.C.—Hagans v. District of Colum¬ 
bia, Mun.App., 97 A.2d 922. 

28. Irrelevant evidence is inadmissi¬ 
ble 

D.C.—Sinclair v. District of Colum¬ 
bia, 20 App.D.C. 336—Moses v. U. 

S. , 16 App.D.C. 428, 50 L.R.A. 532. 
The unreasonableness of a regula¬ 
tion of the commissioners may be 
shown by extrinsic evidence. 

D.C.—Ullman v. District of Columbia, 

21 App.D.C. 241—Moore v. District 
of Columbia, 12 App.D.C. 537, 41 
LEA 208. 

29m D.C.—Ryan v. District of Colum¬ 
bia, 48 App.D.C. 179. 

18 C.J. p 1366 note 48 ta], [b]. 
Plumbing regulations 
Evidence sustained conviction of 
defendants for failure to comply with 
plumbing regulations of the District 
after statutory notice. 
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D.C.—Iskovitz v. District of Colum¬ 
bia, Mun.App., 125 A.2d 519. 

29.5 Cumulative additional testi¬ 
mony 

In prosecution for using premises 
without an occupancy permit, refusal 
to reopen case at instance of accused 
for taking of additional testimony 
which was merely cumulative of his 
own prior testimony was not an abuse 
of discretion. 

D.C.—Savage v. District of Colum¬ 
bia, Mun.App., 54 A.2d 562. 

3a D.C.—Moses v. U. S., 16 App.D. 

C. 428, 50 D.R.A. 532. 

18 C.J. p 1366 note 49. 

31- D.C.—Johnson v. District of Co¬ 
lumbia, 30 App.D.C. 520. 

32. D.C.—Ullman v. District of Co¬ 
lumbia, 21 App.D.C. 241. 

18 C.J. p 1366 note 51. 

Excessiveness of penalty " 
Assignment of error complaining 
that penalty imposed following con¬ 
viction of violation of traffic regula¬ 
tion was excessive could not be con¬ 
sidered on appeal, where sentence was 
within lawful limit and there was 
nothing in record to show that it was 
unduly harsh or violative of trial 
judge*s discretionary power. 

D.C.—Lohman v. District of Colum¬ 
bia, Mun.App., 51 A.2d 382. 

33. D.C.—Dempsey v. District of Co¬ 
lumbia, 1 App.D.C. 63. 

Under former statutes 

D.C.—U. S. v. Hoskins, 16 D.C. 478. 

34. D.C.—Dempsey v. District of Co¬ 
lumbia, 1 App.D.C. 63. 

35. D.C.—District of Columbia v. 
Simpson, 40 App.D.C. 498. 

38. D.C.—U. S. v. Celia, 37 App.D.C. 
433. 

37. D.C.—U. S. v. Capital Tract. Co„ 
38 App.D.C 469. 

18 C.J. p 136$ note 58. 

37.5 IT.S.—Morton v. Welch, C.CA, 
162 F.2d 840, certiorari denied 68 
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§ 5. Officers, Agents, Employees, and Depart¬ 
ments 

a. District commissioners 

b. Public utilities commission 

c. Municipal departments and boards 

d. Inferior administrative officers, agents, 

and employees 

a. District Commissioners 

The executive authority, or governing body, of the 
District is a board of commissioners, which is a creature 
of statute. The commissioners, although vested with 
some legislative and judicial powers, are generally con¬ 
sidered executive or administrative officers, possessing 
only the powers expressly conferred on them. 

The executive authority of the District is vested, 
by 20 U.S.St. at L. p 102, in a board of three com¬ 
missioners, one of whom is required to be an offi¬ 
cer of the engineer corps of the United States army; 
the others, generally designated as the civil commis¬ 
sioners, are appointed by the president and con¬ 
firmed by the senate. The exercise of the discre¬ 
tion of the president in the appointment of a com¬ 
missioner is not reviewable by the courts. 38 

Nature of office . The board of commissioners is a 
creature of statute. 39 While the commissioners are 
the governing body of the municipality, 40 exercis¬ 
ing powers, under the supreme control of congress, 
analogous to those ordinarily delegated to the mayor 
and council of municipal corporations generally, 41 
they are not the municipality itself, 42 but merely 
the officers thereof, 43 and they do not constitute a 
municipal corporation. 43 * 5 They are generally con¬ 
sidered as executive or administrative officers with 


ministerial duties. 44 Although vested with the pow¬ 
er to make regulations, as discussed supra § 3 a (2), 
and thus in a sense exercising legislative powers, 45 
the commissioners are not legislative officers, 46 
Both as municipal officers 47 and as private individu¬ 
als not representing the District, but rather congress 
itself, 48 they are invested with some powers which 
are judicial in nature. 

Eligibility . The persons appointed must possess 
the statutory qualifications. 49 

Term. The term of the engineer commissioner is 
at the will of the president. The official term of the 
civil commissioners is three years and until their 
successors have qualified. An appointment to fill a 
vacancy, although made in the same manner as a 
regular appointment, should be merely for the unex¬ 
pired term. 50 

Removal . The president may remove a commis¬ 
sioner from office. 51 The code provision, D.C.Code 
title 24 § 233, authorizing a person interested to pe¬ 
tition for a writ of quo warranto against an al¬ 
leged usurper of office, does not permit such a pro¬ 
ceeding against a person holding the office of com¬ 
missioner by a person who has no other interest in 
the office than that of a citizen and a taxpayer. 52 
However, an action brought by a person “interested” 
is neither an interference with the president’s discre¬ 
tion in making an appointment 53 nor a limitation on 
his power of removal. 54 

Powers and duties . The board of commissioners 
derives its powers from express statutory authori¬ 
ty, 54 * 5 which is in the nature of a restraining, rather 


S.Ct. 44, 332 U.S. 779, 92 L.Ed. 363, 
certiorari denied 68 S.Ct. 1498, 334 
U.S. 348, 92 L.Ed. 1771. 

28. D.C.—U. S. v. Newman, 42 App. 

D.C. 78. Ann.Cas.l915D 1146. 

88. D.C.—Hazard v. Blessing, 2 F.2d 
916, 55 AppJD.C. 114—Newman v. 
Willard's Hotel Co., 47 App.D.C. 
323. 

Barrett ▼. Young, D.C., 134 F. 
Supp. 106. 

Savage v. District of Columbia, 
Mun-App., 54 A2d 562. 

40. D.C.—Baltimore & O. TL Co. v. 
District of Columbia, 10 App.D.C. 
111 . 

41 D.C.—U. S. T. Boss, 5 App.D.C. 
241. 

48. D.C.—Newman v. Willard's Ho¬ 
tel Co., 47 App.D.C. 323. 

18 C.J. p 1366 note 66. 

43. D.C.—Coughlin v. District of Co¬ 
lumbia, 25 App.D.C. 251—Both v. 
District of Columbia, 16 App.D.C. 

323: 

“They* are merely the executive 
agents of a peculiar form of munici- ■ 


pal government created by congress 
in which congress has reserved to it¬ 
self the power of general legislation 
and of municipal regulation.” 

D.C.—Savage v. District of Columbia, 
Mun.App., 54 A.2d 562, 565. 

43.5 D.C.—Savage v. District of Co¬ 
lumbia, supra. 

44. D.C.—Hazard v. Blessing, 2 F. 
2d 916, 55 App.D.C. 114. 

18 C.J. p 1366 note 68. 

Commissioners are executive agents 
D.C.—Newman v. Willard's Hotel 
Co., 47 App.D.C. 323. 

45. D.C.—U. S. v. District of Co¬ 
lumbia, 16 D.C. 389. 

46. U.S.—District of Columbia v. 
Bailey, App.D.C., 18 S.Ct. 868, 171 
U.S. 161, 43 L.Ed. 118. 

47. D.C.—Rudolph v. U. S., 37 App. 
D.C. 455. 

18 C.J. p 1366 note 72. 

48. D.C.—Smith v. District of Colum¬ 
bia, 25 App.D.C. 370. 

18 C.J. p 1366 note 73. j 
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49. D.C.—Newman v. U. S., 43 App. 
D.C. 53, reversed on other grounds 
35 S.Ct. 881, 238 U.S. 537, 59 L.Ed. 
1446. 

18 C.J. p 1366 note 74. 

50. U.S.—17 Op.Atty.-Gen. p 476, 
overruling 17 Op.Atty.-Gen. p 158 
—16 Op.Atty.-Gen. p 537. 

51. D.C.—U. S. v. Newman, 42 App. 
D.C. 78, Ann.Cas.l915D 1146, re¬ 
versed on other grounds 35 S.Ct. 
881, 238 U.S. 537, 59 L.Ed. 1146. 

52. U.S.—Newman v. U. S. f App.D.C., 
35 S.Ct. 881, 238 U.S. 637, 59 L.Ed. 
1446. 

18 C.J. p 1367 note 80. 

53. D.C.—U. S. v. Newman, 42 App. 
D.C. 78, Ann.Cas.l915D 1146, re¬ 
versed on other grounds Newman 
v. U. S. f 35 S.Ct. 881, 238 U.S. 537, 
59 L.Ed. 1446. 

18 C.J. p 1367 note 81. 

54. D.C.—U. S. v. Newman, supra. 

18 C.J. p 1367 note 82. 

54.5 D.C.—Barrett v. Young, D.C.* 
134 F.Supp. 106. 
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than an enabling, act. 54 * 1 ® 

The powers of the commissioners are not unlim¬ 
ited, 55 but they possess only the powers delegat¬ 
ed, 56 expressly rather than by implication. 57 They 
possess no inherent powers. 56 Congress may en¬ 
large the powers of the commissioners in a particu¬ 
lar case and have them act in behalf of the District 
as commissioners, or as individuals 56 in connection 
with others constituting a special commission, or 
it may have them act in behalf, not of the District, 
but of itself. 66 In exercising their powers the com¬ 
missioners must comply strictly with the require¬ 
ments of the statute granting them authority. 61 The 
right to challenge an unauthorized exercise of pow¬ 
er is not taken away by the exercise thereof in pri¬ 
or occasional instances without objection. 62 

The commissioners are charged by law with the 
duty of protecting the public health and promoting 
the safety of persons and property in the District, 63 
as well as with direct responsibility for the preserva¬ 
tion and care of all public property. 64 The commis¬ 
sioners are the administrative heads of the Metro¬ 
politan Police, 64 * 5 and have statutory authority to 
conduct examinations of the police department 64 * 10 
and to administer oaths. 64 * 15 The duty and author¬ 
ity to take disciplinary action against members of 
the Metropolitan Police Department for dereliction 
of duty rest with the board of commissioners, 64 * 20 
who hold that power by reason of Title 4, § 122 of 
the D.C.Code. 64 * 25 

Liabilities . The commissioners are not liable to 
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respond in damages for a mistake in the exercise 
of their statutory discretion. 64 * 30 

Mode of action . The commissioners generally act 
as a board, and when they are so acting, in the ab¬ 
sence of a special statute, two constitute a quorum 
for the transaction of business, 65 and, when all are 
present, the majority governs. 66 It is considered 
unsafe for the two civil commissioners to act as a 
board during a vacancy in the office of the engineer 
commissioner. 67 

Delegation of power. In the absence of express 
provision, there is no power in the commissioners 
to delegate to others the authority vested in them ; 68 
but this does not preclude their appointment of ex¬ 
ecutive agents to perform, under their supervision 
and control, executive duties pertaining to the pow¬ 
ers conferred on the commissioners generally; 69 
and, as stated supra § 2 c, power is not redelegated 
by requiring the consent of owners in the neighbor¬ 
hood to the use of property for certain purposes. 

b. Public Utilities Commission 

The public utilities commission, created In 1913, is 
merely an administrative agency; but It may make or¬ 
ders, subject to court review, to carry out its decisions. 

In 1913 there was created for the District a pub¬ 
lic utilities commission, 70 which has, among other 
powers, those formerly vested in the Interstate Com¬ 
merce Commission relating to street railways, see 
37 U.S.St. at L. pp 974, 975. In the beginning, the 
District commissioners were ex officio the members 


54.10 D.C.—Barrett v. Young, supra. 

55. D.C.—Brown v. District of Co¬ 
lumbia, 29 App.D.C. 273, 25 L.R.A., 
N.S., 98. 

18 C.J. P 1367 note 84. 

56. D.C.—Smithson v. District of 
Columbia, 42 App.D.C. 184. 

57. D.C.—Hazard v. Blessing, 2 F.2d 
916, 55 App.D.C. 114—Fay v. Mac- 
farland, 32 App.D.C. 295. 

58. D.C.—Newman v. Willard's Ho¬ 
tel Co., 47 App.D.C. 323. 

Savage v. District of Columbia, 
Mun.App., 54 A.2d 562. 

59. D.C.—Parsons v. District of Co¬ 
lumbia, 35 App.D.C. 326. 

60. D.C.—Smith v. District of Co¬ 
lumbia, 25 App.D.C. 370. 

61. D.C.—Hazard v. Blessing, 2 F.2d 
916, 55 App.D.C. 114—Fay v. Mac- 
farland, 32 App.D.C. 295. 

62. D.C.—Walter v. Macfarland, 27 
App.D.C. 182. 

63. D.C.—XT. S. v. District of Colum¬ 
bia, 16 D.C. 389. 

64. D.C.—U. S. v. District of Colum¬ 
bia, supra. 


64.5 D.C.—Barrett v. Young, D.C., 
134 F.Supp. 106. 

64.10 D.C.—Barrett v. Young, supra. 

64.15 D.C.—Barrett v. Young, supra. 

64.20 D.C.—In re Bullock, D.C., 103 
F.Supp. 639. 

Removal or suspension of, and charg¬ 
es against, employees see infra § 
5 d (3). 

64.25 D.C.—In re Bullock, supra. 

&L30 D.C.—Brown v. Rudolph, 25 F. 
2d 540, 58 App.D.C. 116, certiorari 
denied 48 S.CL 601, 277 U.S. 605, 72 
L.Ed. 1011. 

65. D.C.—Wiegand v. Siddons, 41 
App.D.C. 130—McBride v. Ross, 13 
App.D.C. 576. 

66. D.C.—McBride v. Ross, supra. 

67. U.S.—17 Op.Atty.-Gen. p 354. 

18 C.J. p 1368 note 97. 

68. D.C.—U. S. v. Ross, 5 App.D.C. 
241. 

18 C.J. p 1368 note 99. 

Disciplinary action against member 
of police department 
(1) Board of commissioners may 

not delegate its power to take disci¬ 
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plinary action for dereliction of duty 
against members of Metropolitan Po¬ 
lice Department, but there is nothing 
to prevent board from seeking outside 
advisory opinions from members of 
local bar association or any other 
group, and such group would not be 
part of board and its designated rep¬ 
resentatives, since they would not be 
bona fide employees of municipal gov¬ 
ernment, and therefore commissioners 
did not oust themselves of their stat¬ 
utory powers by appointment of 
three-member outside committee to 
render advisory opinion relating to 
activities of police officer. 

D.C.—In re Bullock, D.C., 103 F.Supp. 
639. 

(2) Removal or suspension of, and 
charges against, employees see in¬ 
fra § 5 d (3). 

69. D.C.—Cahill v. District of Colum¬ 
bia, 26 AppJXG. 163. 

18 C.J. p 1368 note 1. 

70u U.S.—Terminal Taxicab Co. v. 
Kutz, App.D.C., 36 S.Ct. 583, 241 U. 
S. 252, 60 LuEd. 984, Ann.Cas.IH6D 
765. 
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of the public utilities commission, although the two 
commissions were entirely separate bodies, see 37 
U.S.St. at L. pp 974, 995 par 97; but, by a later 
provision, D.C.Code title 26 § 126, the commission 
is composed of the engineer commissioner of the Dis¬ 
trict and two persons appointed by the president, by 
and with the advice and consent of the senate. The 
public utilities commission is merely an administra¬ 
tive agency. 71 It is the special agency created to 
perform in the first instance the relevant regulatory 
functions over public utilities companies within its 
jurisdiction, 71 * 5 and it may make orders, subject to 
court review, to carry out its decisions. 71 * 10 

c. Municipal Departments and Boards 

Under the statutes there are, or at times have been, 
various boards and departments with powers and duties 
In the District. 

It was the purpose of congress in the act of 1878, 
establishing the “permanent” commission form of 
government, to put an end to all independent and 
semi-independent organizations exercising govern¬ 
mental or municipal functions within the District. 72 
Since that time the police department 73 and the pub¬ 
lic schools 74 have been a part of the municipal or¬ 
ganization of the District, although in 1906 the judg- 
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es of the supreme court of the District were vested 
with the power to appoint the members of the board 
of education. 75 

There has been a large number of boards and de¬ 
partments in the District with powers, duties, lia¬ 
bilities, etc., regulated by statute, such as the board 
of audit, 76 the board of charities, 77 the board of 
public welfare, 77 * 5 the excise board, 78 the recreation 
board, 78 * 5 the board of public works, 79 the various 
boards in control of the public schools, 80 and the 
health department. 81 

d. Inferior Administrative Officers, Agents, and 
Employees 

(1) In general 

(2) Eligibility, appointment, qualification, 

and tenure 

(3) Removal; suspension; charges 

(4) Compensation, pensions, and benefits 

(5) Powers, duties, and liabilities 

(6) Liability and remedy on official bond 

(1) In General 

The officers and employees of the District are not 
officers or employees of the federal government. 


71. D.C.—Patrick v. Smith, 45 F.2d 
924, SO App.D.C. 6. 

71.5 D.C.—Public Utilities Commis¬ 
sion of District of Columbia v. Cap¬ 
ital Transit Co., 214 F.2d 242, 94 
U.S.App.D.C. 140. 

Regulation of transit company 
Court should be reluctant to take 
action depriving the commission of 
opportunity to perform its function 
with respect to regulation of transit 
company in public interest, but man¬ 
agement of company should be per¬ 
mitted to carry out its decisions un¬ 
less commission shows some likeli¬ 
hood that utility's conduct might in¬ 
terfere with its ability to meet its 
legal obligations. 

D.C.—Public Utilities Commission of 
District of Columbia v. Capital 
Transit Co., supra. 

Restraining utility from retiring 
bonds 

Commission is not entitled to an 
injunction restraining a utility from 
retiring bonds and from paying a 
proposed dividend, pending commis¬ 
sion’s investigation of utility’s finan¬ 
cial structure, even if neither stock¬ 
holders nor bondholders nor utility 
would be significantly injured by de¬ 
lay, unless there appears a legal basis 
for issuance of injunction. 

D.C.—Public Utilities Commission of 
District of Columbia v. Capital 
Transit Co., supra. 

71.10 D.C.—Public Utilities Commis¬ 


sion of District of Columbia v. Cap¬ 
ital Transit Co., supra. 

72* D.C.—Roth v. District of Colum¬ 
bia, 16 App.D.C. 323. 

73. D.C.—Roth v. District of Colum¬ 
bia, supra. 

Governmental function 

The maintenance of a police force 
is clearly a governmental function. 
D.C.—Adams v. District of Colum¬ 
bia, Mun.App., 122 A.2d 765—Sav¬ 
age v. District of Columbia, Mun. 
App., 52 A.2d 120. 

Chief of police of District is cloth¬ 
ed with broad powers to administer 
Metropolitan Police Department, to 
assign its personnel, and to disci¬ 
pline its members, and courts may 
not interfere with internal manage¬ 
ment of department. 

D.C.—Bullock v. Spencer, D.C., 112 
F.Supp. 147, affirmed Spencer v. 
Bullock, 216 F.2d 54, 94 U.S.App. 
D.C. 388. 

74. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463. 

75. D.C.—District of Columbia v. 
Tyrrell, supra. 

76. U.S.—Roberts v. U. S., App.D.C., 
20 S.Ct. 376, 176 U.S. 221, 44 L.Ed. 
443. 

18 C.J. p 1368 note 11. 

77. U.S.—23 Op.Atty.-Gen. p 287. 
Board has been abolished} its suc¬ 
cessor being the board of public wel¬ 
fare. 

D.C.Code tit 8 8 1, 

7=;r 


77.5 D.C.—Wiggins v. Young, 167 F. 
2d 761, 83 U.S.App.D.C. 397. 

Closing of child, day care center 
Under statute authorizing board of 
public welfare of District to operate 
child day care centers, closing of one 
of the centers was within board’s dis¬ 
cretion, and court could not substi¬ 
tute its discretion for that of the 
board with respect to such matter. 
D.C.—Wiggins v. Young, supra. 

78. D.C.—Richards v. Geiger, 39 
App.D.C. 278. 

78.5 D.C.—Camp v. Recreation Bd. 
for District of Columbia, D.C., 104 
F.Supp. 10. 

Questions of policy as to playgrounds 
Recreation board of the District, 
having power and authority to con¬ 
duct comprehensive program of pub¬ 
lic recreation and recreation centers, 
including playgrounds, has statutory 
jurisdiction to determine all ques¬ 
tions of policy with respect to play¬ 
grounds under its control. 

D.C.—Camp v. Recreation Bd. for 
District of Columbia, supra. 

79. U.S.—Barnes v. District of Co¬ 
lumbia, D.C., 91 U.S. 540, 23 L.Ed. 
440. 

18 C.J. p 1368 note 14. 

80. U.S.—Eckloff v. District of Co¬ 
lumbia, D.C., 10 S.Ct. 752, 135 U.S. 
240, 34 D.Ed. 120. 

18 C.J. p 1368 note 15. 

81. D.C.—Weigand v. District of Co¬ 
lumbia, 22 App.D.C. 559, 
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Congress has made provision for various inferior 
officers, agents, and employees in the District, with 
powers, duties, liabilities, etc., generally regulated by 
statute, such as assessor, 82 assistant assessors, 88 au¬ 
ditor, 84 disbursing officer, 88 district engineer, 8 ® in¬ 
spector of plumbing, 87 inspector of buildings, 88 mar¬ 
shal, see D.C.Code title 18 § 311, 88 sinking fund 
commissioners, 90 and air traffic officers. 90 -® The 
officers and employees of the District are not offi¬ 
cers or employees of the federal government. 91 

The power given by the Organic Act of 1878 to 
the commissioners “to abolish an office, to consoli¬ 
date two or more offices, reduce the number of em¬ 
ployes, remove from office and make appointments 
to any office under them authorized by law,” author¬ 
izes them to abolish only those offices held “under 
them,” the incumbents of which they have the au¬ 
thority to appoint, 92 but, if the conditions are met, 
there is, of course, the power to abolish or consoli¬ 
date." The issuance of a license by an inferior 
officer under the order or with the approval of the 
commissioners is deemed to be the official act of 
the latter. 94 
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(2) Eligibility, Appointment, Qualification, 
and Tenure 

All offices in the District are appointive; appointees 
should duly qualify. With some exceptions, they are not 
within the genera! provisions of the civil service law. 

There are no elective offices in the District; all 
are appointive. 95 Congress may increase the powers 
and duties of an existing office without thereby ren¬ 
dering it necessary that the incumbent should be 
again appointed. 9 ® 

Eligibility . The prior statutory disqualifications 
for particular offices now held under the commis¬ 
sioners have been to a large extent, if not entirely, 
removed by the comprehensive power of appoint¬ 
ment vested in the commissioners by the Organic Act 
of 1878. 97 Statutes prescribing the conditions pre¬ 
cedent to a promotion will, when applicable, be giv¬ 
en effect. 98 

Qualification. A statute requiring an appointee 
to qualify within a certain number of days after 
receiving his appointment does not apply where the 
appointment is to take effect when the office becomes 


82. D.C.—Kalbfus v. Siddons. 42 
App.D.C. 310. 

83. D.C.—Kalbfus v. Siddons, su¬ 
pra. 

84. U.S.—District of Columbia v. 
Petty, App.D.C., 33 S.Ct. 881, 229 U. 
S. 593, 57 L.Ed. 1343. 

85. D.C.—District of Columbia v. 

Petty, 37 App.D.C. 156, affirmed 33 
S.Ct. 881, 229 U.S. 593, 57 L.Ed. 
1343. 

88. U.S.—Brainard v. District of 

Columbia, 19 Ct,Cl. 128. 

87- D.C.—District of Columbia v. 

Ball, 22 App.D.C. 543. 

88. D.C.—Berry v. District of Co¬ 
lumbia, 32 App.D.C. 96. 

U. S. v. District of Columbia, 16 
D.C. 389. 

89. Powers, duties, and liabilities 
of marshal under former statutes 

U.S.—Washington County Levy Ct. 
v. Ringgold, D.C., 5 Pet. 451, 8 L. 
Ed. 188. 

18 C.J. p 1369 note 29 [a]. 

90. U.S.—Wyman v. XT. S., 26 Ct.Cl. 
103. 

18 C.J. P 1369 note 30. 

90.5 Conduct of business on airport 
forbidden 

(1) Regulation forbid ding conduct 
of business on Washington National 
Airport without approval of adminis¬ 
trator of civil aeronautics or airport 
director was not violated by rent-a- 
car-system employee, who drove au¬ 
tomobile to airport for use of incom¬ 
ing plane passenger, who had placed 
order for automobile, even though 


agreement for lease of automobile 
was signed at airport 
U.S.—U. S. v. Jenkins, D.C.Va., 130 
P.Supp. 808. 

(2) Purpose of regulation was to 
give administrator or director super¬ 
vision and control of such mercantile 
engagements as would require occu¬ 
pancy or space of facilities of airport 
in a manner more burdensome than, 
or otherwise different from, that ac¬ 
corded to a passenger. 

U.S.—U. S. v. Jenkins, supra. 

91. U.S.—O’Toole v. U. S., D.C.Del., 
106 P.Supp. 804, affirmed in part 
and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

D.C.—Griffith v. Rudolph, 298 P. 672, 
54 App.D.C, 350. 

IS C.J. p 1368 note 20. 

Member of metropolitan police in 
District is not an employee of the 
United States, but is an employee of 
the municipal corporation, the Dis¬ 
trict of Columbia. 

D.C.—'Wham v. U. S., D.C., 81 F.Supp. 
126, reversed on other grounds 180 
F.2d 38, 86 U.S.App.D.C. 128. 

92. U.S.—16 Op.Atty.-Gen. pp 179, 
180. 

93. D.C.—District of Columbia v. 
Petty, 37 App.D.C. 156, affirmed 33 
S.Ct. 881, 229 U.S. 593, 57 L.E& 
1343. 

94* D.C.—McBride v. Ross, 13 App. 
D.C. 576. 

95. U.S.—Metropolitan R. Co. v. Dis¬ 
trict of Columbia, D.C., 10 S.Ct. 19, 
132 U.S, 1, 33 LuEd. 23L 
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D.C.—U. S. v. Newman, 42 App.D.CL 
78, Ann.Cas.l915D 1146. 

Deputy marshal 

District court for District of Co¬ 
lumbia has no power to appoint dep¬ 
uty marshal, in view of statute lodg¬ 
ing exclusive power of appointment 
in marshal. Order of court appoint¬ 
ing elisor for purpose of serving 
writs was construed not to constitute 
appointment of deputy United States 
marshal, but merely to authorize 
service of process in manner of dep¬ 
uty marshal, notwithstanding provi¬ 
sion that appointee was “deputized** 
as a deputy United States marshal. 
D.C.—Doherty v. Kalmbach, 87 F.2d 
539, 66 App.D.C. 322. 

Refusal of appointment to police 
force held not arb itrar y 
In suit against the commissioners 
of the District to require appoint¬ 
ment of plaintiff, who was rejected 
for failure to pass police department 
physical examination, to department, 
commissioners were held not to have 
acted arbitrarily in declining to ap¬ 
point plaintiff, and he was not en¬ 
titled to an appointment. 

D.C.—Hunter v. McLaughlin, CLA-, 
252 F.2d 857. 

96. U.S.—Shoemaker v. U. S„ D.C., 
13 S.CL 361, 147 U.S. 282, 37 LuEd. 
170. 

18 C.J. p 1369 note 36. 

97- U.S.—:District of Columbia v. 
Hutton, D.C., 12 S.CL 369, 143 U.S. 
18, 36 L.Ed. 60. 

18 C.J. p 1369 note 32. 

98. D.C.—Macfarland v. U. 31 
[ App.D.C. 321* 
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vacant, and the appointee qualifies when the appoint¬ 
ment takes effect" 

The fact that the statute authorizing the commis¬ 
sioners to appoint a particular officer does not re¬ 
quire a bond does not necessarily preclude a regula¬ 
tion exacting such security. 1 

The right of a person to administer a qualifying 
oath will not be readily denied where, by so doing, 
the rights of the District will be seriously affected; 
an oath in substantially the form required by stat¬ 
ute is sufficient. 2 

The Civil Service Law of 1883, relating in terms 
to the executive departments of the United States 
and the officers thereof, does not apply to the local 
District government, 2 except to the extent to which 
it is made applicable by subsequent legislation, as in 
the case of certain members of the police and fire 
departments, see D.C.Code title 20 §§ 453, 552. Fur¬ 
thermore, subordinate officials or municipal em¬ 
ployees of the District are not brought within the 
general provisions of the civil service law, nor giv¬ 
en all the rights and privileges of employees in the 
classified civil service, by a section of the Act of 
May 22, 1940, 41 U.S.St. at L. p. 614, which merely 
extends the retirement privileges contained in the 
act to regular annual employees of the municipal 
government of the District. 4 

A retroactive application of a civil service regu¬ 
lation is invalid. 4 * 5 

Transfer as demotion . If the transfer of a Dis¬ 
trict police officer, having civil service status, from 
the detective bureau to the traffic bureau is a demo¬ 
tion, he is not entitled to a hearing and to be fur¬ 
nished with a copy of the charges and to be allowed 
to answer. 4 * 1 ® 


(3) Removal; Suspension; Charges 

Some, but not other, officers may be removed by the 
commissioners of the District without charges, notice, or 
opportunity for a hearing. A policeman may be suspended 
from duty pending trial. 

The grant by the Organic Act of 1878 to the com¬ 
missioners of the general unqualified power to re¬ 
move inferior officers and employees carried with 
it the power to remove at any time and in any man¬ 
ner, with or without notice. 5 When to the commis¬ 
sion vested with such plenary power was added by 
the same organic act the control of another depart¬ 
ment without express words of limitation, it was giv¬ 
en the same power in connection therewith and was 
not hampered by the limitations attached to the board 
which theretofore had control of it. 6 

Where the commissioners have power to remove 
from a particular office for “satisfactory cause , 1 '* 
they may remove for any cause they deem sufficient, 
with or without notice or hearing. 7 However, cer¬ 
tain officers may not be removed without charges, 
notice, and an opportunity for a hearing. 8 In such 
case, the commissioners cannot without notice re¬ 
open a proceeding for removal in which the officer 
has been acquitted and remove him on the evidence 
already in the case. 9 When a hearing is required, it 
must be before the proper tribunal, and it is imma¬ 
terial that there has been an inquiry by another tri¬ 
bunal. 10 A removal is proper where the requisite 
procedural steps have been taken and the decision 
expressed in the order of removal is supported by 
substantial evidence. 11 

The procedure on appeal to the commissioners 
from the trial board is governed by statute or by 
regulations of the commissioners; a technical error 
in the charges filed will be disregarded on appeal, 
where, if urged before the trial board, it might 
have been corrected. 12 


99u D.C.—Kalbfus v. Siddons, 42 
App.D.C. 310. 

1» D.C.—District of Columbia v. Ball, 
32 App.D.C. 543. 

IS C.J. p 1370 note 70. 

2. D.C.—Kalbfus v. Siddons, 42 App. 
D.a 310. 

18 C.X p 1363 note 38. 

3* U.S.—23 Op.Atty.-Gen. p 410—22 
Op.Atty.-Gen. p S3. 

4, D.C.—Griffith, v. Rudolph, 298 F. 
672, 54 App.D.C. 350. 

4JS D.C. —Smith 7. Sutton, D.a, 135 
F.Supp. 805. 

4*10 D.C.—-Maghan v. Board of 
Com'rs of District of Columbia, 141 
F.2d 274 , 78 U.SA.ppJ>.a 3701 


Effect of police force rules 
This is true even though police 
force rules provided that duration of 
assignment should be dependent on 
Quality of officer’s work, which was 
subject to judgment of superintend¬ 
ent and commissioners. 

D.C.—Maghan v. Board of Com’rs of 
District of Columbia, supra, 

5- TJ.S.—Eckloff v. District of Colum¬ 
bia, D.C., 10 S.Ct. 752, 135 U.S. 240, 
34 L.Ed. 120. 

D.C.-—Griffith v. Rudolph, 298 F. 672, 
54 App.D.C. 350. 

6. U.S.—Eckloff v. District of Co¬ 
lumbia, D.C., 10 S.Ct 752, 135 U.S. 
240, 34 L.Ed, 120. 

18 aj. p 1369 note 44. 
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17. D.C.—Kalbfus v. Siddons, 42 App. 
I D.C. 310. 

3. D.C.—Kalbfus v. Siddons, supra. 
18 C.X p 1369 note 46. 

Sufficient charges 

The nature of the offense is suffi¬ 
ciently stated in the charges where 
accused is able to prepare his de¬ 
fense. 

D.C.—Rudolph v. Creamer, 39 App.D. 

C. 1. 

9. D.C.—Kalbfus v. Siddons, 42 App. 

D. C. 310. 

10. D.C.—Kalbfus v. Siddons, supra. 

11- D.C.—U. S. ex rel. Wittner v. 
Reichelderfer, 44 F.2d 678, 59 App. 
D.C. 378. 

12. D.C.—Rudolph v. Creamer, 39 
App.D.C. 1. 
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A person who is not a de jure officer may not 
question his removal from office. 13 

Suspension of a policeman from duty pending tri¬ 
al by a police trial board on charges that he failed 
to explain his sources of income to a subcommittee 
of the senate committee investigating crime and law 
enforcement in the District, and that he failed to 
file District of Columbia income tax returns, is prop¬ 
er. 13 - 5 

Charges against members of police force . Where 
charges are filed against members of the police force 
of the District on the ground of conduct prejudicial 
to the reputation, good order, and discipline of the 
force, the police tribunals have full jurisdiction of 
the case. 13 * 10 Particular specifications have been 
held sufficient, 13 - 15 and particular evidence has been 
held to support the trial board’s determination find¬ 
ing the members guilty and the affirmation, by the 
commissioners of the District, of such determina¬ 
tion. 13 - 20 

(4) Compensation, Pensions, and Benefits 

The right to, amount of, and procedure for obtaining, 
compensation, pensions, or benefits for service in the 
District depend on applicable statutes and regulations, 
which may confer some discretion on the commissioners. 

Under a statute providing for appointment at a 
basic annual salary and automatic annual increases 
of salary, a reappointment of an employee, who, aft- 
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er service entitling him to automatic increases, re¬ 
signed and separated himself from the service, may 
be at the basic rate of salary and without credit for 
the prior service. 14 Except as affected by provi¬ 
sions for sick leave, 14 - 5 an employee is not entitled 
to compensation for a period of time during which 
he did not perform or offer to perform, and, by rea¬ 
son of illness, was unable to perform, the duties in¬ 
cident to his position. 15 Where an office is abolished 
and the duties are transferred to another office, the 
incumbent thereof is not entitled to extra compen¬ 
sation therefor; 16 and according to a valid regula¬ 
tion of the commissioners of the District, an em¬ 
ployee of the fire department is prohibited from per¬ 
forming for compensation any work or service for 
a person, firm, or corporation other than that re¬ 
quired by his official position in the department. 17 
The United States is not liable to an officer of the 
District for his unpaid salary. 15 

A statute creating a pension system partakes of 
the nature of a contract in that it offers an induce¬ 
ment for entering and remaining in the service of the 
District; and the rules for the interpretation of 
contracts apply in determining the rights of the par¬ 
ties. It differs, however, from a contract in that 
congress may withdraw the benefits conferred at 
any time, either before or after the right to the pen¬ 
sion accrues, where no part of the pension fund has 
come into the possession of the officer or under his 
control. 19 A fortiori, congress may provide that 


13. D.C.—Kalbfus v. Siddons, 42 App. 
D.C. 310. 

13.5 D.C.—Bullock v. Spencer, D.C., 
112 F.Supp. 147, affirmed Spencer 
v. Bullock, 216 F.2d 54, 94 U.S. 
App.D.C. 388. 

13.10 D.C.—Brodie v. Young, 133 F. 

2d 406, 77 U.S.App.D.C. 169. 

13.15 Acceptance of money to per¬ 
mit gambling* business 
D.C.—Brodie v. Young, supra. 

13.20 D.C.—Brodie v. Young, supra. 

14. D.C.—District of Columbia v. 
Smith, 72 F.2d 735, 63 App.D.C. 
363. 

14.5 Buies to be made by commis¬ 
sioner 

It is for the commissioners of the 
District to make the rules which 
mark the limits of the classes of in¬ 
juries for which sick leave on pay 
in excess of thirty days in any one 
calendar year will be allowed to mem¬ 
bers of the police force, and when 
the rules are clear the courts must 
enforce them as they find them. 

D.C.—Stanberger v. Mason, 124 F.2d 
401, 75 U.S.App.D.C. 105. 

"Actual performance of duty” 

(1) Under police regulation pro¬ 
viding that in no case will sick time 


i be allowed any member of the police 
| force in excess of thirty days in any 
one calendar year, except when it is 
in direct consequence of injury re¬ 
ceived in the actual performance of 
duty, the words "actual performance 
of duty" are used in a literal sense, 
and mean more than being subject to 
orders from proper authorities and 
to call from citizens. 

D.C.—Stanberger v. Mason, 124 F.2d 
401, 75 U.SA.pp.D.C. 105. 

(2) Where policewoman's thirty- 
day sick leave for calendar year had 
been exhausted before granting of 
leave, salary for which was in issue, 
injury received by her when struck 
by a taxicab while on her way home 
after police surgeon, at about 11 A. 
M. f had restored her to duty to re¬ 
port for active duty at 4 P.M. on the 
same day was not received in the "ac¬ 
tual performance of duty" within reg¬ 
ulation. 

D.C.—Stanberger v. Mason, supra. 

15. D.C.—District of Columbia v. 
Selden, 68 F.2d 988, 63 App-D.C. 
40. 

16. U.S.—'Wyman v. U. S., 26 CtCL 
103. 

17. D.C.—Reichelderfer v. Ihrie, 59 
F.2d 873, 61 App.D.CL 198, certio¬ 
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rari denied Ihrie v. Reichelderfer, 
53 S.Ct. 82, 287 U.S. 631, 77 DJEd. 
547. 

13. U.S.—Bundy v. U. S., 21 CtCL 
429. 

19. D.C.—Rudolph v. U. S., 36 App. 
D.C. 379—Macfarland v. Bieber, 32 
App.D.C. 513. 

18 C.J. p 1370 note 59. 

Election to retire; suspension 

(1) Under statute providing that 
whenever police department member 
has served twenty-five or more years 
as member of department and has 
reached age of fifty-five, he may, at 
his election, be retired from service 
and shall be entitled to retirement 
compensation, plaintiff, who, at time 
he made his election, was qualified as 
to age and length of service require¬ 
ments, was entitled to retirement 
even though he was thereafter sus¬ 
pended because of failure to explain 
source of some of his income. 

D.C—Spencer v. Bullock, 216 F.2d 54, 
94 U.S.App.D.CL 388. 

<2) Under statute, words "may, at 
his election, be retired" are equiva¬ 
lent to "may elect to be retired,” and 
to say that policeman could, at his 
election, be retired was not to say 
that after he had made his election 
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the continuance of pensions shall depend on sub¬ 
mission to a periodical physical examination. 20 

Under a statute intended to equalize pensions, re¬ 
tired policemen and firemen may be entitled to re¬ 
ceive pensions based on the pay of the class to which 
they belong at the time of the application for an 
increase of pension. 21 While a subsequent statute 
giving the commissioners of the District power and 
discretion to redetermine a pension allowance is val¬ 
id and effective from its date, it does not empower 
the commissioners to make their determination ret¬ 
roactive so as to change the pension for a period 
prior to the effective date of the statute. 22 A stat¬ 
ute providing that members of the District police 
and fire departments “heretofore or hereafter re¬ 
tired” shall be entitled to increased pension allow¬ 
ances based on increases in salary which they would 
have received under the act if in active service, 
grants members retired before its effective date in¬ 
creases in pension allowances based on the longevity 
of their active service before retirement. 22 - 5 

A person who does not bring himself within the 
terms of the statute providing therefor is not entitled 
to a pension or benefit. 23 Where, however, the per¬ 
son does bring himself within the terms of the stat¬ 
ute, and obtains a fixed right to a pension, the com¬ 
missioners may not, unless authorized by statute, 
deprive him thereof. 24 


The act creating a policemen’s and firemen’s re¬ 
lief fund in the District discloses that it has a dual 
purpose in the creation and operation of a system 
of compensation of policemen and firemen who have 
been disabled through injury received, or disease 
contracted, in line of duty, in the nature of a work¬ 
men’s compensation act, and a system for the vol¬ 
untary or involuntary retirement of policemen and 
firemen. 24 - 5 A further provision of the act, for re¬ 
lief to the widow or children of a policeman or fire¬ 
man, in case of his death, has been construed as 
not limited to death occurring in the line of duty. 24 * 10 
Relief sought from the fund is not a gratuity, since 
it is created, at least in part, by the contributions 
of those under whom the claim for relief is 
made. 24 - 15 

The act is remedial and entitled to liberality of 
construction. 24 - 20 A leave of absence without pay, 
to perform military service, does not terminate a 
policeman’s membership in the police force, or con¬ 
stitute retirement therefrom, so as to preclude bene¬ 
fit to his widow and minor children from the fund, 
following his death in military service. 24 - 25 

Where a claim for relief from the fund is prop¬ 
erly made by a person legally within the class des¬ 
ignated by statute, and entitled, as a consequence, 
to a hearing on the merits by the commissioners, 
the claim is not to be summarily rejected. 24 - 30 


commissioners could, at their elec¬ 
tion, refuse to retire him. 

D.C.—Spencer v. Bullock, supra. 

(3) Statute providing- that Police 
and Firemen’s Retiring and Relief 
Board of District shall consider all 
cases for retirement and relief of 
members of police department grants 
authority to board to determine 
whether applicant for retirement is 
within pertinent statutory provisions 
as to age and service, hut does not 
grant board discretion to grant or 
deny applications for reasons not 
specified in statute. 

D.C.—Bullock v. Spencer, D.C., 112 F. 
Supp. 147, affirmed Spencer v. Bul¬ 
lock, 21$ F.2d 54, 94 U-S-App.D.C. 
388. 

20. D.C.—Macfarland v. Bieber, 32 
App.D.C. 513. 

Subsequent statute does not pre¬ 
vent physical anamination of a pen¬ 
sioner for the purpose of determin¬ 
ing whether he has recovered from 
his disability to such an extent as to 
be able again to assume active duty, 
where the legislative intent is to 
equalize pensions of persons retired 
for disability hut not to continue the 
pension of a person who has recov¬ 
ered from his disability. 

D.C.—Dougherty v. U. S. ex rel. Rob¬ 
erts, 30 F.2d 471, 58 App.D.C. 308, 


followed in Dougherty v. U. S. ex 
rel. McDermott, SO F.2d 474, 58 App. 
D.C. 311. 

21. D.C.—Dougherty v. U. S. ex rel. 
Roberts, 30 F.2d 471, 5$ App.D.C. 
308. 

22. D.C.—Dougherty v. U. S. ex rel. 
Browning, 45 F.2d 926, 60 App.D.C. 
8, followed in Dougherty v. U. S. 
ex rel. Hogan, 45 F.2d 928, 60 App. 
D.C. 10, and Dougherty v. U. S. ex 
rel. Toms, 45 F.2d 928, 60 App.D.C. 
10 . 

22*5 D.C.—Abell v. Spencer, 225 F.2d 
568, 96 U.S.App.D.C. 268. 

23. D.C.—Simpkins v. McDermott, 81 
F.2d 257, 65 App.D.C. 123, certiorari 
denied 56 S.Ct. 592, 297 U.S. 715, 
80 L.Ed. 1001. 

18 C.J. p 1370 note 61. 

24. D.C.—Rudolph v. U. S., 41 App. 
D.C. 29. 

18 C.J. p 1370 note 62. 

24.5 D.C.—Frye v. U. S., D.C., 72 F. 
Supp. 405. 

24.10 D.C.—Thompson v. Young, D. 
C., 63 F.Supp. S90. 

! Provision not read with preceding 
portion 

(1) The portion of the code section 
providing for benefits to widow and 
children of a deceased member of 
metropolitan police force is not re¬ 
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quired to be read in terms with pre¬ 
ceding portion providing for retire¬ 
ment for disability sustained in line 
of duty, so as to require a construc¬ 
tion that the death must have been 
the result of injury or disease sus¬ 
tained or contracted in line of duty, 
in order for benefits to be payable. 
D.C.—Thompson v. Young, D.C., 63 F. 
Supp. 887. 

(2) Hence, where member of police 
force, while on military leave, with¬ 
out pay, died in line of duty, widow 
and minor children were within class 
of beneficiaries designated by statute 
as entitled to relief from fund, not¬ 
withstanding death did not result 
from injury or disease contracted in 
line of duty as a policeman. 

D.C.—Thompson v. Young, D.C., 63 F. 
Supp. 887. 

24.15 D.C.—Thompson v. Young, D. 
C. f 63 F.Supp. 890. 

24.20 D.C.—Thompson v. Young, D. 
C., 63 F.Supp. 887. 

24.25 D.C.—Thompson v. Young, D. 
C., 63 F.Supp. 890. 

24.30 D.C.—Thompson v. Young, D. 
C., 63 F.Supp. 887. 

Judicial review of arbitrary denial 
(1) The broad discretion given 
commissioners with respect to grant¬ 
ing relief to widow and minor chil¬ 
dren of deceased member of metro- 
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Where, in an action for a mandatory injunction to 
compel the placing of claimant on the pension roll 
of the fund, the answer of the commissioners raises 
no material issue of fact, claimant is entitled to 
summary judgment; 2 4.35 but the amount of the pen- 
sion is a matter for the discretion of the commis¬ 
sioners, subject to possible review for the abuse 
thereof. 24 - 40 

Inconsistent provisions. Where the first of two 
consecutive sections of a pension statute is incon¬ 
sistent with the second section, which was enacted 
after the first, the second section supersedes the first 
to the extent of such inconsistency. 24 - 45 

Decrease or loss of pension rights . By reason of 
express statutory provision, the commissioners may, 
in their discretion, reduce or discontinue the pension 
of a person who has been convicted of a crime in¬ 
volving moral turpitude. 25 A statute providing that 
an officer or employee of the District who refuses, 
on the ground of self-incrimination, to testify on 
certain matters shall forfeit, among other things, 
pension rights, applies to subsequent refusals, not 
to previous ones. 25 - 5 

The procedure for obtaining a pension is governed 
by statute and by regulations of the commissioners. 26 
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(5) Powers, Duties, and Liabilities 

Subject to relevant regulations by congress or the 
commissioners, the powers, duties, and liabilities of in¬ 
ferior officers of the District are, in general, the same 
as those of similar officers of other municipalities. 

The authority of an inferior officer is limited to 
the performance of such acts as legally attach to his 
office, and to such as he is duly and specially author¬ 
ized to perform. 27 It seems that the District officers 
have no extraterritorial authority. 28 

The duties 20 and liabilities 80 of the District offi¬ 
cers arc, in general, the same as those of other mu¬ 
nicipalities, subject to relevant regulations by con¬ 
gress or the commissioners. 

(6) Liability and Remedy on Official Bond 

A private person may not sue on an official bond In 
the name of the District unless authorized by statute to 
do so or the District has consented. Sureties are liable 
only for breaches of official duty resulting In actual dam¬ 
ages. 

An individual may not sue, in the name of the 
District of Columbia, to his use, the surety on an 
official bond running to the District, where there 
is no statute authorizing third persons to sue on the 
bond and the consent of the District to the bringing 
of the action has not been obtained. 31 


politan police force, which precludes 
review of commissioners' action 
properly taken, does not preclude ju¬ 
dicial review of arbitrary denial with¬ 
out hearing on the merits of widow’s 
application for relief. 

D.C.—Thompson v. Young, D.C., 63 F. 
Supp. 8S7. 

(2) However, widow was not enti¬ 
tled to a money judgment against po¬ 
licemen and firemen’s relief fund, fol¬ 
lowing denial of pension by commis¬ 
sioners. 

D.C.—Thompson v. Young, D.C., 63 F. 
Supp. 887. 

24.35 D.C.—Thompson v. Young, D. 
C., 63 F.Supp. 890. 

24.40 D.C.—Thompson V. Young, D. 

C. , 63 F.Supp. 890- 

24.45 D.C.—Spencer v. Bullock, 216 
F.2d 64, 94 U.S.App.D.C. 388. 

25. D.C.—Rudolph v. IT. S. ex rel. 
Rock, 6 F.2d 487, 55 App.D.C. 362, 
40 A.L.R. 1042, certiorari denied 
U. S. ex rel. Rock v. Rudolph, 46 
S.Ct. 20, 269 TJ.S. 559, 70 L.Ed. 411. 

25.5 D.C.—Spencer v. Bullock, 216 F. 
2d 54, 94 U.S.App.D.C. 388. 

26. D.C.—-Rudolph v. U. S. f 41 App. 

D. C. 29—Rudolph v. Mosheuvel, 37 
App.D.C. 76. 

Waiver of provisions as to procedure 
Where pensioners accepted retire¬ 
ment for age and length of service 
with maximum retirement pay, raised 


no objection on procedural or any oth¬ 
er ground, and thereby acquired, and 
retained for many years, retired sta¬ 
tus with pay, any provisions of stat¬ 
ute prescribing certain procedures in 
granting of retirement orders which 
were not followed must be deemed 
to have been waived in so far as the 
courts are concerned; and courts 
could not thereafter require commis¬ 
sioners to set aside original retire¬ 
ment orders and to issue new ones, 
even though such action might re¬ 
sult in income tax benefit to pen¬ 
sioners, if, on reconsideration, new 
orders should rest on ground of dis¬ 
ability incurred in line of duty. 
D.C.-—Allen v. Spencer, 214 F.2d 205, 
93 U.S.App.D.C. 361. 

27. D.C.—District of Columbia v. 
Petty, 37 App.D.C. 156, affirmed 33 
S.Ct 881, 229 U.S. 593, 57 L.Ed. 
1343. 

18 C.J. p 1370 note 65. 

Superintendent of insurance 
However desirable it may be for the 
superintendent of insurance for the 
District to be empowered to act at 
all times in the public interest in the 
insurance field, neither he nor the 
courts may supply powers which con¬ 
gress has never conferred- 
D.C.—Atlantic Ins. Agency v. Jordan, 
229 F.2d 758, 97 U.S.App.D.C. 184, 
followed in 234 F.2d 41, 98 U.S. 
App.D.C. 220. 


28. D.C-—Coates v. District of Co¬ 
lumbia, 42 App.D.C. 194. 

29. D.C.—Rudolph v. Creamer, 39 
App.D.C. 1. 

A special policeman, privately em¬ 
ployed, is not charged with the duty 
of removing obstructions from, or re¬ 
pairing defects in, the sidewalks on 
his beat. 

D.C.—Klopfer v. District of Colum¬ 
bia, 25 App.D.C. 41. 

3a U.S.—District of Columbia v. 
Petty, D.C., 33 S.Ci. $81, 229 U.S. 
593, 57 L.EcL 1343. 

18 CJ. p 1370 note 68. 

Liability of collector of taxes see in¬ 
fra § 18(7). 

Error in compelling payment for wa¬ 
ter 

Commissioners and water registrar, 
in requiring purchaser of property to 
pay for water used by former occu¬ 
pants of purchased property, were 
acting within scope of their official 
duties* and even though they made 
a mistake in exercise of judgment or 
acted on erroneous construction of 
the law, they could not be held per¬ 
sonally liable to purchaser. 

D.C.—Farrell v. Ward* Mun-App., 53 
A.2d 46. 

31. D.C.—District of Columbia v. Fi¬ 
delity & Deposit Co. of Maryland, 
271 F. 383, 50 App.D.C. 309. 
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§§ 5-6 DISTRICT OF COLUMBIA 

However, a regulation by the commissioners of the 
District requiring the plumbing inspector to give a 
bond for the benefit of all persons who may be ag¬ 
grieved by his neglect, is in effect a consent in ad¬ 
vance to any person aggrieved to use the name of 
the District in a suit for his use and benefit. 32 An 
action on the bond of such inspector must be based 
on the official dereliction, and not on the later per¬ 
formance of duty rendered necessary by the prior 
default. 33 The sureties are liable only for breaches 
of official duty 34 resulting in actual damages, 35 
and such actual damages must be pleaded and prov¬ 
ed. 33 

In an action by a purchaser of buildings who relied 
on the proper performance of duty by the plumbing 
inspector, the damages for the breach of that duty 
consist in his actual loss due to such neglect, name¬ 
ly, the increased price paid, or the expense neces¬ 
sary to place the property in the condition in which 
it would have been if the duty had been performed. 37 

§ 6. Contracts 

a. In general 

b. Compensation and payment 

c. Breach of contract 

d. Bonds and other provisions for labor¬ 

ers and materialmen 

a. In General 

Officers of the District have only such authority to 
contract as Is granted them by statute; contracts entered 
into within such authority are binding on the District, 
and in some circumstances there may be a recovery even 
where prescribed formalities have not been complied 
with. 

The commissioners of the District, or other des¬ 


ignated officials, have such power and authority to 
contract in their official capacity or on behalf of 
the District as is granted them by statute, 38 but no 
greater power or authority. 39 The commissioners 
have no implied authority to contract. 40 

The United States may dictate the terms and con¬ 
ditions of the contracts which the District may 
make. 41 While a special agency to contract in be¬ 
half of the District is strictly limited in its action to 
those powers clearly conferred by the acts of con¬ 
gress, yet the acts must be given a liberal construc¬ 
tion, in order to effect the evident intent of con¬ 
gress. 42 

Formalities. Congress may prescribe certain for¬ 
malities for contracts with the District, noncompii- 
ance with which will render them unenforceable. 43 
However, it has been held that noncompliance there¬ 
with will not bar a recovery for work done under 
authority of law, which has been accepted, used, and 
controlled by the District for the benefit of the 
public, 44 and that there is a right, 45 at least under 
the act of June 16, 1880, 21 U.S.St. at L. p 284 c 
243, 46 to recover for any work done under the order 
and direction of the commissioners, and accepted 
by them for the use, purpose, and benefit of the Dis¬ 
trict. Also, where congress creates a special agency 
to contract for the District in a particular matter, 
the contract need not comply with the formalities 
required of the commissioners in the exercise of 
their general power where that intention is not ex¬ 
pressed. 47 

A contract of the District need not be under seal. 48 

Bidding . The statutory requirement that contracts 
shall be let to the lowest responsible bidder is in- 


32. D.C.—District of Columbia v. 
Ball, 22 App.D.C. 54$. 

18 C.J. p 1370 note 74. 

33. D.C.—District of Columbia v. 
Ball, 22 App-D.C. 54$. 

18 C.J. p 1370 note 75. 

34. U.S.—District of Columbia v. 
Petty, D.C., 33 S.Ct. 88 1, 229 U.S. 
593, 57 L.Ed. 1343. 

18 C.J. p 1370 note 71. 

35. D.C.—District of Columbia v. 
Ball, 22 App.D.C. 543. 

18 OJ. p 1370 note 72. 

36. D.C.—District of Columbia v. 
Ball, supra. 

37. D.C—District of Columbia v. 
Ball, supra. 

38. D.C.—Roberts v. Bradfield, 12 
App.D.C. 453, affirmed 20 S.Ct 121, 
175 U.S. 291, 44 L.S& 168. 

18 C.J. p 1371 note 79. 

Board of public works 
Power of former board of public 


works, abolished in 1874, and the 
formalities connected with their con¬ 
tracts received consideration in a 
number of cases. 

U.S.—Brown v. District of Columbia, 
Ct.Cl., 8 S.Ct. 1314, 127 U.S. 579, 32 
Li.Ed. 2 62. 

18 C.J. p 1371 note 78 [a]. 

Appointment of contracting* officers 
Statute providing that commission¬ 
ers may appoint contracting officers 
authorized to enter into contracts for 
District, authorizes contracting offi¬ 
cers to enter into contracts and not 
merely to negotiate them. 

D.C.—Singleton v. District of Colum¬ 
bia, 198 F.2d 945, 91 U.S.App.D.C. 
91. 

39. U.S.—District of Columbia v. 
Bailey, App.D.C., 18 S.Ct 868, 171 
U.S. 161, 43 L.Ed. 118. 

18 C.J. p 1371 note 80. 

40. U.S.—District of Columbia v. 
Bailey, supra, 
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41. D.C.—Penn Bridge Co. v. U. S., 
29 App.D.C. 452. 

18 C.J. p 1371 note 82. 

42. D.C.—Parsons v. District of Co¬ 
lumbia, 35 App.D.C. 326. 

18 C.J. p 1371 note 83. 

43. U.S.—District of Columbia v. 
Bailey, App.D.C., 18 S.Ct. 868, 171 
U.S. 161, 43 L.Ed. 118. 

18 C.J. p 1371 note 85. 

44. D.C.—Campbell v. District of Co¬ 
lumbia, 9 D.C. 533. 

45. U.S.—Shipman v. District of Co¬ 
lumbia, 18 Ct.Cl. 291, affirmed 7 S. 
Ct. 134, 119 U.S. 148, 30 L.Ed. 337. 

46. U.S.—District of Columbia v. 
Barnes, Ct.Cl., 25 S.Ct. 401, 197 U. 
S. 146, 49 L.Ed. 699. 

47. D.C.—Parsons v. District of Co¬ 
lumbia, 35 App.D.C. 326. 

48. D.C.—District of Columbia v. 
Johnson, 14 D.C. 120. 
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tended for the benefit and protection of the public, 
rather than of the bidders, 49 Such requirement in¬ 
volves such a degree of official discretion that the 
commissioners are beyond the control of the courts, 
so long as they act within the scope of their delegat¬ 
ed authority. The unauthorized addition by a bidder 
of a condition will not invalidate the acceptance of 
the bid with the rejection of the condition. 59 

Binding effect on District or other party . Con¬ 
tracts made by the authorities of the District within 
the scope of their authority are binding on the Dis¬ 
trict. 51 Congress may bind the District to the ful¬ 
fillment of a contract which it authorizes a special 
agency to make, although the work is to be super¬ 
vised by an appointee of the president. 52 

A statutory provision that contracts over a speci¬ 
fied sum, entered into by contracting officers ap¬ 
pointed by the commissioners, shall not bind the 
District until approved by the commissioners was 
enacted for the benefit of the District and not for 
parties contracting with it; 52 - 5 an unapproved con¬ 
tract is unenforceable against the District, but bind¬ 
ing on the other party. 52 * 10 

The construction of contracts made with the Dis¬ 
trict does not differ from the construction of con¬ 
tracts with other municipal corporations, or from 
the construction of contracts generally. 53 

Assignments . The rights of assignees of contrac¬ 
tors with the District are those of assignees gener¬ 
ally. 54 The assignee is not liable for the wrongs of 
the assignor, except so far as his demand may be re- 
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duced or extinguished by set-off. 55 

b. Compensation and Payment 

Payments In excess of the contract rate may be recov¬ 
ered back; but the unauthorized action of District offi¬ 
cials in increasing the compensation over that agreed on 
may be ratified by congress. 

While a recovery at an increase over the contract 
price may not be authorized by statute, 56 yet a pre¬ 
existing contract will not bar a recovery at increased 
prices which enter into the terms of such contract, 
revived for distinct work. 57 

Overpayments made at a rate in excess of the 
contract rate 58 and overpayments due to a mistake 
of fact 59 may be recovered back. The District au¬ 
thorities have no power gratuitously to raise the 
agreed compensation, 60 especially where the attempt 
to do so is merely by journal entries or directions to 
subordinates. 61 Congress may, however, ratify such 
unauthorized action. 63 The effect of such ratifica¬ 
tion is that the contractor is not entitled to interest 
on his claim under the statute before the date of 
passage ; 63 nor if there has been a payment in excess 
of the contract rate, is the District entitled to credit 
for interest on the excess payment up to the date 
of the passage of the act 64 

c. Breach of Contract 

The District or the other contracting party is liable 
for a breach of contract; so, the District may be liable 
for a contractor's loss of profits. 

The District, 65 as well as the other contracting 
party, 66 is liable for a breach of its legally author- 


49. D.C.—Downing; v. Ross, 1 App. 
D.C. 251. 

50. D.C.—Downing* v. Ross, supra. 

18 C.J. p 1371 note 94. 

51. U.S.—District of Columbia v. 
Cluss, D.C., 103 U.S. 70S, 26 L.Ed. 
455. 

52. D.C.—Parsons v. District of Co¬ 
lumbia, 35 App.D.C. 326. 

18 C.J. p 1371 note 96. 

52.5 D.C.—Singleton v. District of 
Columbia, 198 F.2d 946, 91 U.S.App. 
D.C. 91. 

52.10 D.C.—District of Columbia v. 
Singleton, Mun.App., 81 A.2d 335, 
affirmed Singleton v. District of 
Columbia, 198 F.2d 945, 91 U.S.App. 
D.C. 91. 

Refusal to execute contract forms 
Contractors whose bid for school 
supplies amounting to $7,530.15 was 
accepted by contracting officers could 
not relieve themselves of perform¬ 
ance of bid by refusing to execute 
contract forms on ground that no 
binding contract was entered into 
prior to approval of commissioners. 
D.C.—Singleton ▼. District of Colum¬ 


bia, 198 F.2d 945, 91 U.S.App.D.C. 
91. 

53. D.C.—Parsons v. District of Co¬ 
lumbia, 38 App.D.C. 388. 

18 C.J. p 1371 note 99 [a], IbJ. 

54. D.C.—National Bank of the Re¬ 
public v. United Security Life Ins. 
& Trust Co., 17 App.D.C. 112. 

55. U.S.—Dickson v. District of Co¬ 
lumbia, 31 CtCl. 399, reversed on 
other grounds 17 S.Ct 366, 165 U. 
S. 341, 41 L.Ed. 738. 

56. U.S.—District of Columbia v. 
Barnes, CtCL, 25 S.Ct. 401, 197 U. 
S. 146, 49 L.Ed. 699. 

57. U.S.—Campbell v. District of Co¬ 
lumbia, 18 CtCl. 193. 

18 C.J. p 1372 note 4. 

58. U.S.—Eslin v. District of Colum¬ 
bia, 29 Ct.CL 370. 

18 C.J. P 1372 note 5. 

59. U.S.—Dickson v. District of Co¬ 
lumbia, 31 CtCL 399, reversed on 
other grounds 17 S.Ct. 366, 165 U. 
S. 341, 41 LJSd. 738. 

18 C.J. p 1372 note 6. 

6a U.S.—District of Columbia v. 
T/CC 


Johnson, Ct.Cl., 17 S.Ct. 362, 165 U. 
S, 330, 41 L.Ed. 734, 

18 C.J. p 1372 note 7. 

61. U.S.—Barnard v. District of Co¬ 
lumbia, CtCl., 8 S.Ct. 1202, 127 U.S. 
409, 32 L.Ed. 207. 

18 C.J. p 1372 note 8. 

62. U.S.—District of Columbia ▼. 
Johnson, Ct.Cl., 17 S.Ct. 362, 165 U. 
S. 330, 41 L.Ed. 734. 

Dickson v. District of Columbia, 
31 Ct.CI. 399, reversed on other 
grounds 17 S.Ct. 366, 165 U.S. 341, 
41 L.Ed. 738. 

63. U.S.—District of Columbia v. 
Dickson, CtCl., 17 S.Ct 366, 165 U. 
S. 340, 41 L.ECL 738. 

18 C.J. p 1372 note 10. 

64. U.S.—District of Columbia ▼. 
Johnson, Ct.Cl., 17 S.Ct 362, 165 U. 
a 330, 41 L.Ed. 734. 

18 C.J. p 1372 note 11. 

65. D.C.—District of Columbia v. 
Cranford Paving Co., 271 F. 374, 50 
App.D.C. 300—Parsons v. District of 
Columbia, 35 App.D.C. 326. 

66. D.C.—Singleton v. District of Co¬ 
lumbia, 198 F.2d 945, 91 U.SJkpp. 
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ized and binding contract, although it is thereby 
made liable on the contract in excess of the specific 
appropriation therefor. 67 However, the District is 
not liable for the suspension of work due to an in¬ 
junction secured by a third person. 68 

The District may be liable to a contractor for his 
loss of profits resulting from the District’s breach of 
contract; 69 but the other contracting party cannot 
be awarded prospective profits where the District 
declared the contract forfeited and it appears that 
he lost the contract through his own violations of 
it, or where there is nothing in the findings by which 
the amount of such profits can be calculated and as¬ 
certained. 70 

d. Bonds and Other Provisions for Laborers and 
Materialmen 

Persons furnishing labor or materials to the con¬ 
tractor or subcontractor are protected by the contractor's 
statutory bond, to the extent to which it applies. A 
person protected by the bond may sue thereon. 

A provision in a contract that the contractor shall 
pay all claims for work and material, and that the 
District commissioners shall, in their discretion, re¬ 
tain a sufficient sum of money from the contract 
price to pay such claims does not constitute the Dis¬ 
trict a trustee for the materialmen and workmen, or 
entitle the latter to a lien or preference to the funds 
in the hands of the commissioners. 71 

A statute 72 requiring bonds from contractors for 
public work for the District is remedial and not 
penal; 73 and the bonds required are for the benefit 
not only of those furnishing material and labor di¬ 
rectly to the contractor, 74 but also of those furnish¬ 
ing material to a subcontractor. 75 However, the 
statute does not apply where the contract does not 
relate to property owned or controlled by the pub¬ 
lic, as where the contract is for removal of refuse 
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to a plant to be provided and owned by the contrac¬ 
tor and material was furnished for use in the erec¬ 
tion of such plant. 76 

A person protected by the bond may sue, or inter¬ 
vene in a suit, thereon; in such suit, the state of 
the account between plaintiff or intervenor and the 
contractor should be shown and the balance due 
properly computed. 77 As the bond is a matter of 
public record, profert thereof is not necessary. 78 

A suit in the name of the United States cannot be 
brought on a voluntary bond given to secure the per¬ 
formance of a contract with the District of Colum¬ 
bia. Furthermore, a bond specifically declared on 
as a statutory bond cannot be treated as a voluntary 
bond. 79 

Limitation of action . An original suit on a con¬ 
tractor’s bond by a person who furnished labor or 
materials must be brought within the brief period 
prescribed, by statute, that is, not earlier than, nor 
later than one year after, complete performance of 
the contract and final settlement thereof; but if it 
is so brought, amendments of the declaration after 
the expiration of the statutory period are not fatal 
where they do not state a new cause or causes of 
action. The final settlement contemplated by the 
statute is: A settlement of the particular contract; 
a settlement of the entire contract and of all sub¬ 
stantial claims arising under it and its performance, 
as distinguished from a determination merely of 
charges, or of credits, or of amounts earned without 
regard to charges, other credits or contingent liabili¬ 
ties; and final, rather than preliminary or inter¬ 
mediate, action consisting of approval by the high¬ 
est administrative official having, or within the de¬ 
partment having, charge of the work covered by 
the contract, as distinguished from favorable action 
by the official or department having charge merely 
of auditing and disbursement. 80 


D.C. 91—District of Columbia v. 
Harlan & Hollingsworth Co., 30 
App.D.C. 270. 

€7. TJ.S.—Parsons v. District of Co¬ 
lumbia, 19 CtCL 128. 

68. U.S.—Roche v. District of Co¬ 
lumbia, 18 Ct,CL 217. 

69. D.C.—District of Columbia v. 
Cranford Paving Co. f 271 F. 374, 50 
App.D.C. 300. 

70. U.S.—Brainard v. District of Co¬ 
lumbia, 19 Ct.Cl. 128. 

73- D.C.—Alfred Richards Brick Co. 
v. Roth well, 18 App.D.C. 516—Co¬ 
lumbia Brick Co. v. District of Co¬ 
lumbia, 1 AppJD.C. 351. 

72. Similarity to Heard Act 

The statute in its present form, D. 

<G.Code SuppL tit. 20 5 47, is, except 


as to the designation of the govern¬ 
mental unit, substantially identical 
with the Heard Act, 40 U.S.C.A. § 
270, which, although now repealed, at 
one time governed bonds given by 
persons entering into construction 
contracts with the United States. 
D.C.—U. S. Casualty Co. v. District of 
Columbia, to Use of North Ameri¬ 
can Cement Corporation, 107 F.2d 
652, 71 App.D.C. 92—Continental 
Casualty Co. v. North American 
Cement Corporation, 91 F.2d 307, 
67 App.D.C. 234. 

73. D.C.—Pavarini & Wyne, Inc. v. 
Title Guaranty & Surety Co., 36 
App.D.C. 348, Ann.Cas.l912C 367. 

74. D.C.—Maryland Fidelity & De¬ 
posit Co. v. U. S„ 20 App.D.C. 376, 
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affirmed 23 S.Ct. 120, 187 U.S. 315, 
47 L.Ed. 194. 

75. D.C.—Pavarini & Wyne, Inc. v. 
Title Guaranty & Surety Co., 36 
App.D.C. 348, Ann.Cas.l912C 367. 

78. D.C.—U. S. v. Faircloth, 265 F. 
963, 49 App.D.C. 323. 

77. D.C.—Continental Casualty Co. 
v. North American Cement Corpo¬ 
ration, 91 F.2d 307, 67 App.D.C. 234. 

78. D.C.—Maryland Fidelity & De¬ 
posit Co. v. U. S., 20 App.D.C. 376, 
affirmed 23 S.Ct. 120, 187 U.S. 315, 
47 L.Ed. 194. 

79. D.C.—U. S. v. Faircloth, 265 F. 
963, 49 App.D.C. 323. 

80. D.C.—U. S. Casualty Co. v. Dis¬ 
trict of Columbia, to Use of North 
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The limitation of one year in a District statute 
for the filing of a creditor’s intervening petition in 
an action on the bond of a contractor for public 
work is not jurisdictional,®0.5 a nd the court has dis¬ 
cretion for good cause shown to grant leave to file 
such petition after the expiration of one year. 80 * 10 

§ 7 . District Expenses and Charges, and Stat¬ 
utory Liabilities 

In the absence of express provision, District revenue 
Is not to be used for purposes connected with property 
belonging to the United States and not used or controlled 
by the District. Payment by the United States of part of 
the District's expenses does not render the government 
directly liable to the District's creditors. 

In the absence of express provision therefor, the 
revenue of the District is not to be used for pur¬ 
poses connected with the property of the United 
States not controlled or used by the District. 81 A 
statutory provision that the United States will pay 
a certain portion or percentage of the expenses of 
the District, and the appropriations made in pur¬ 
suance thereof, do not render the national govern¬ 
ment liable directly to the creditors of the District 
for its debts and liabilities. 82 

§ 8. Streets, Public Places, Buildings, and 
Property 

a. Planning of city of Washington and 

of District 

b. Property of United States 

c. Property of District 

a. Planning of City of Washington and of Dis¬ 
trict 

Uniformity in the entire system of highways in the 
District is intended; and the platting and subdivision of 
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lands must conform to the general plan of the city of 
Washington and the plan, adopted by the commissioners 
of the District under statutory authority, for the location 
of streets and highways outside the city limits. 

In determining the plan of the federal city the 
Dermott, the Ellicott, the L’Enfant, and the King 
maps are to be taken together as representing the 
intentions of the founders of the city, and, as far 
as possible, are to be reconciled as parts of one 
scheme or plan. It was the intention, which has 
never been departed from, to locate the city on the 
shore of the Potomac River, and to bound it by a 
street or levee (Water Street), running along the 
shore, 83 which street was also to run along the 
Eastern Branch or Anacostia River. 84 The origi¬ 
nal plan of the city of Washington did not extend 
north of Boundary Street, or affect the roads and 
highways in the rest of the District. 85 

Congress may prevent anything from being placed 
on the public records which may tend to defeat the 
object of securing uniformity in the entire system 
of highways in the District. 86 Under the act of 
1888, 25 U.S.St. at L. p 451, the commissioners 
have the general power to regulate the platting and 
subdivision of lands in the District 87 with all the 
powers necessary to carry out the general object, 
that is to say, all powers germane to the object and 
reasonably necessary to effectuate it with due regard 
to the public and private interests involved. 88 Such 
authority includes the power to make general or¬ 
ders, 89 but is subject to the limitation that all sub¬ 
divisions shall be in conformity with the general 
plan of the city of Washington. 90 A plat of a 
subdivision may be refused record where it does not 
conform to the regulations 91 or plan of the commis¬ 
sioners as to the extension of an existing high¬ 
way. 92 


American Cement Corporation, 107 
F.2d 652, 71 App.D.C. 92. 

80.5 D.C.—District of Columbia v. 
American Excavation Co., D.C., 64 
F.Supp. 19. 

Unreasonable burden on creditor 
In enacting statute prescribing one- 
year period, congress must be as¬ 
sumed to have acted reasonably and 
not to have intended to place on a 
creditor desiring to assert his rights 
burden of examining in clerk’s office 
file of every suit instituted within 
preceding year. 

D.C.—District of Columbia v. Ameri¬ 
can Excavation Co., supra. 

80.10 D.C.—District of Columbia v. 
American Excavation Co., supra. 

Knowledge of pendency of another 
suit 

Where a claimant had not been 
aware of pendency of another suit on 
bond of contractor for public work. 


and became aware of such fact after 
expiration of a year, court had au¬ 
thority, in exercise of sound discre¬ 
tion, to grant claimant leave to in¬ 
tervene nunc pro tunc, notwithstand¬ 
ing statute. 

D.C.—District of Columbia v. Amer¬ 
ican Excavation Co., supra. 

81. TJ.S.—Washington County Levy 
Ct v. Ringgold, D.C., 15 F.Cas.No. 
8,305, 2 Craneh C.C. 659, affirmed 
5 Pet. 451, 8 L.Ed. 188. 

Expenses and charges under for¬ 
mer system of government have 
been judicially considered. 

U.S.—Washington County Levy Ct. v. 
■Washington, D.C., 15 F.Cas.No.8,306, 
2 Craneh C.C. 175. 

82. U.S.—Bundy v. U. S., 21 CtCl. 
429. 

83. U.S.—Morris r. U. S., App.D.C., 
19 S.Ct 649, 174 U.S. 196, 43 L.E4. 
946. 


84. U.S.—28 Op.Atty.-Gen. p 402. 

18 C.J. p 1373 note 33. 

85. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct 966, 167 U.S. 548, 42 L.Ed. 
270. 

86. U.S.—Bauman t. Ross, supra. 

87. U.S.—Bauman v. Ross, supra. 

18 C.J. p 1373 note 37. 

88. D.C.—U. S. v. Macfarland, 32 
App.D.C. 53. 

89. D.C.—U. S. v. Macfarland, su¬ 
pra—Watson v. Carver, 27 AppJX 
C. 555. 

18 C.J. p 1373 note 39. 

90. U.S.—Bauman v. Ross, App.D.C.* 
17 S.Ct 966, 167 U.S. 548, 42 LuEd. 
270. 

D.C.—U. S. v. Macfarland, 32 App.D. 
C. 53. 

91. D.C.—Macfarland v. U. S., 18 
App.D.C. 554. 

92. D.C.—Ross V. U. S., 1 AppJXC. 
1. 
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§ 8 DISTRICT OF COLUMBIA 

Under the act of 2893 ,27 U.S.St at L. p 532, com¬ 
monly knowm as the Highway Extension Act, which 
is constitutional, 93 the commissioners, subject to a 
reviewing board, have the power and duty to make a 
plan, in sections, for the location of streets and high¬ 
ways throughout the entire District outside the city 
limits; 94 but this act does not repeal the earlier act 
of 1888, or impair by substitution the powers exist¬ 
ing under it before, or beyond the extent to which, 
the purpose of the later act is accomplished; the 
earlier act continues to be operative as to particular 
land until a plan including that land has been made 
and finally adopted under the subsequent statute. 95 
Under the subsequent Act of June 28, 1898, 30 U.S. 
St at L. p 518, and Act of March 4, 1913, 37 U.S.St. 
at L. p 949, a new plan, prepared in strict accord¬ 
ance with requirements, and approved and record¬ 
ed, takes the place of any previous plan for the por¬ 
tion of the District affected. 96 It seems to be the 
general intent of congress that all roadways in the 
streets of the city of Washington shall be at least 
thirty-five feet wide- 97 

Parking between the building line and the side¬ 
walk is a part of the scheme for street improve¬ 
ment adopted generally in the city of Washington. 98 

Public squares are not considered as a part of 
the streets and avenues of the city. 99 

b. Property of United States 

The United States acquired title to the public prop¬ 
erty of Maryland and Virginia within the territory ceded 
by them to establish a seat of the national government, 
and to private lands which it acquired by condemnation 
or voluntary grants. It has title to the land under navi¬ 
gable waters within the District, as well as to the streets 
of the city of Washington. 


As stated supra § 1 b, when Maryland and Vir¬ 
ginia ceded territory for the purpose of establish¬ 
ing a seat of the national government, all public 
property of the ceding states within the territory 
ceded passed to the United States, but private prop¬ 
erty rights were not affected. It follows that, ex¬ 
cept as to the property formerly belonging to the 
ceding states and as to property condemned, the 
title of the United States to land within the District 
above high watermark must be found in transac¬ 
tions between the private proprietors and the United 
States. 1 Most of the owners of the realty within 
the limits of the future city of Washington deeded 
their land to trustees with the provision that such 
parts thereof as should be selected for public pur¬ 
poses should become vested in the government; 2 
and the United States acquired title, in fee simple, to 
the selected land, 3 as well as to the land condemned 
under the laws of Maryland for the purpose of the 
original laying out of the city, 4 and land purchased 
or condemned by authority of the Rock Creek Park 
Act, 26 U.S.St. at L. p 492. 5 The government ac¬ 
quired no greater rights in the land than the former 
proprietors had; it took subject to the rights of ad¬ 
verse claimants. 6 

A statute, 35 U.S.St. at L. p 543, creating a com¬ 
mission to investigate the title of the United States 
in and to lands in the District of Columbia had a 
limited operation and effect. 7 

Streets and alleys. The property which vested 
in the federal government on the original laying 
out of the city of Washington included the title in 
fee to the streets therein, 8 even in the absence of 
an actual conveyance to the government by the 
trustees to whom the proprietors deeded their land. 9 


93. U.S.—Bauman v. Boss, D.C., 17 

S.CL 966, 187 U.S. 548, 42 L.Ed. 
270. 

94. D.C.—Rudolph v. Warwick, 10 
F.2d 993, 56 AppJXC. 128—-Hazard 
v. Blessing, 2 F.2d 916, 55 App.D. 
CL 114—Ross v. U. S., 7 AppJXC. 
1 . 

95. D.CL—Ross v. U. S., supra. 

96. D.C.—Wilkinson v. Dougherty, 24 
F.2d 1007, 58 AppJXC. 81, certiorari 
denied District of Columbia v. Wil¬ 
kinson, 49 aCL 10, 278 U.S. 603, 
73 L.E3. 531. 

97. D.C.—Walter ▼. Macfarland, 27 
AppJXC 182. 

9a D.C—District of Columbia v. 
Libbey, 9 App.D.C 321—Allman v. 
District of Columbia, 3 App.D.C. 
8 . 

99. D.C.—Berry v. District of Colum¬ 
bia, 32 AppJXC. 96. 

Johnson v. District of Columbia, 
17 D.C 21. 


1. U.S.—Morris v. U. S. f App.D.C. 
19 S.Ct. 649, 174 U.S. 196, 43 L.Ed. 
946. 

D.C.—Bursey v. Lyon, 30 App.D.C. 
597. 

a D.C.—Fitzhugh v. U. S., 40 F.2d 
797, 59 App.D.C. 285. 

18 C.J. p 1373 note 59. 

3. D.C.—Fitzhugh v. U. S., supra, 

18 C.J. p 1373 note 60. 

4. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

5. U.S.—Reichelderfer v. Quinn, App. 
D.C., 53 S.Ct. 177, 287 U.S. 315, 77 
L.EcL 331, 83 A.L.R. 1429. 

6. D.C.—Bursey v. Lyon, 30 App.D. 
C. 597. 

7. U.S.—29 OpA.tty.-Gen. p 40—29 
Op.Atty.-Gen. p L 

a D.C.—Fitzhugh v. U. S., 40 F.2d 
797, 59 AppJXC. 285. 

18 C.J. p 1373 note $5. 
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Broader statement of rule 

(1) Some of the cases, even though 
decided after the annexation of 
Georgetown in 1895, in stating the 
text rule do not limit it to the orig¬ 
inal city of Washington, but state 
generally that the fee of the streets 
in the city of Washington is in the 
United States. 

D.C.—-Potomac Electric Power Co. v. 
U. S., 85 F.2d 243, 66 App.D.C. 77, 
certiorari denied 57 S.Ct. 27, 299 U. 
S. 565, 81 L.Ed. 416. 

18 C.J. p 1373 note 65 [a]. 

(2) However, an opinion has been 
expressed that, in that part of the 
city of Washington formerly known 
as Georgetown, the fee to the streets 
is not in the United States. 

U.S.—22 Op.Atty.-Gen. p 9. 

9- U.S.—Morris v. U. S., App.D.C., 19 
S.Ct. 649, 174 U.S. 196, 43 L.Ed* 
946. 

18 C.J. p 1374 note 66. 
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The title extends to the building line of the houses. 10 
It is not divested by the failure to open a particular 
street to its full length. 11 

The fee title to 15th St., S.E., in front of Square 
1607 due south to the pierhead line of the Anacostia 
River in Washington, D. G, is in the United 
States. 11 - 5 

Congress has treated the title to the lands em¬ 
braced within the original alleys in the city of 
Washington as being in the United States and has 
enacted legislation on the theory that the title to 
the alleys was embraced within the trust agreement 
vesting in the government the title to the streets. 12 

Land under navigable waters . The United States 
has title in fee to the beds of the navigable waters 
within the limits of the territory ceded, including 
the entire width of the Potomac River, 13 which it 
holds in trust for public purposes. 14 Land under 
navigable waters, reclaimed by artificial means, re¬ 
mains the property of the government. 15 

c. Property of District 

Under statute, some public property Is vested In the 
District rather than in the United States. 

Statutory provisions determine what public prop¬ 
erty becomes vested in the District rather than in 
the United States. The District has title to the 
premises used for school purposes, 16 and, it would 
seem, also to the premises used by the fire depart¬ 
ment. 17 

§ 9. - Care, Control, and Regulation in 

General 

Authority to control, administer, or regulate particu¬ 
lar public property or places in the District is in the 
officer or officers, federal or District, to whom it is dele¬ 
gated by applicable statute, but congress has retained 
control of particular matters. 

A tract of land purchased under authority of 
congress for a particular purpose can be used or 
disposed of only under the express direction of con- 
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gress; the use or disposal thereof, except for the 
purpose specified, is beyond the jurisdiction of the 
commissioners of the District 18 

The buildings and grounds of the United States, 
situated within the District, as distinguished from 
those belonging to, or employed for the uses of, the 
District government, are in charge of whatever fed¬ 
eral or District officer or officers is, or are, desig¬ 
nated for that purpose by a statute, or executive or¬ 
der or reorganization plan authorized by statute, in 
force at the time. At one time they were in charge 
of the chief of engineers of the United States 
army; 19 but since then there have been numerous 
and frequent changes in the controlling statutes 
and executive orders and reorganization plans au¬ 
thorized thereby. In addition to various statutory 
provisions transferring, or authorizing the transfer 
of, jurisdiction of particular lands or buildings from 
the federal to the District authorities, or vice versa, 
there is a general provision, 40 U.S.CA. § 122, au¬ 
thorizing a transfer of jurisdiction, by agreement 
of such authorities, of properties owned by the 
United States or the District, for purposes of ad¬ 
ministration and maintenance; and according to 
another statute, 40 U.S.CA. § 101, the laws and 
regulations within the District of Columbia for the 
protection of public and private property and the 
preservation of public peace and order are extended 
to public buildings and grounds belonging to the 
United States within the District. 

The public markets are subject to reasonable regu¬ 
lations by the District commissioners. 20 

Parks, squares , and reservations . The park sys¬ 
tem, 21 including the public squares and reserva¬ 
tions, 22 is under the control of the federal govern¬ 
ment, which has vested such control in the chief of 
engineers or other designated officer. The author¬ 
ity so vested does not affect the prior statutory di¬ 
rection to the secretary of the interior to prevent the 
improper appropriation or occupation of any of 


10. D.C.—Dotey v. District of Colum¬ 
bia, 25 App.D.C. 232—-District of 
Columbia v. Monroe, 11 App.D.C. 
348. 

11. U.S.—Morris v. TJ. S., App.D.C., 
19 S.Ct. 649, 174 U.S. 196, 43 L.Ed. 
946. 

11.5 D.C.—Decatur Corp. v. Fried¬ 
man, D.C., 39 F.Supp. 692, affirmed 
135 F.2d 812, 77 U.S.App.D.C. 326. 

12. D.C.—Fitzhugh v. IT. S., 40 F.2d 
797, 59 App.D.C. 285. 


19 S.Ct 649, 174 U.S. 196, 43 L-Ed. 
946. 

18 C.J. p 1374 note 72. 

14. U.S.—28 Op.Atty.-Gen. p 366. 

15. TJ.S.—28 Op.Atty.-Gen. p 402— 
28 Op.Atty.-Gen. p 366. 

16. D.C.—District of Columbia v. 
Tyrrell, 41 AppJD.C. 463. 

17. D.C.—Roth. v. District of Colum¬ 
bia, 16 App.D.C. 323. 

ia D.C.—Rudolph v. Hunt, 286 F. 
1007, 52 App.D.C. 343, certiorari de¬ 
nied 43 S.Ct 521, 262 U.a 744, 67 
L.Ed. 1211. 


19. U.a— 29 Op.Atty.-Gen. p 1—24 
Op.Atty.-Gen. p 616. 

20. D.C.—Nusbaum v. District of Co¬ 
lumbia, 24 F.2d 622, 58 App.D.C. 47 
—Taylor v. District of Columbia. 
24 App.D.C. 392. 

Care and control during* period of leg¬ 
islative assembly 

U.S.—Washington Market Co. v. Dis¬ 
trict of Columbia, App.D.C., 19 a 
Ct 218, 172 U.a 361, 43 L.Ed 478. 

21. D.C.—District of Columbia ▼. 
Coale, 39 AppJD.C. 143—Walter v. 
Macfarland, 27 AppJD.C. 182. 

22. D.C.—District of Columbia 
Coale, 30 App.D.C. 143. 


13. U.S.—Morris v. U. S., App.D.C., 
27 C.J.S.—49 
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the public streets, avenues, squares, and reservations 
in the city of Washington, belonging to the United 
States, and to reclaim them if unlawfully appropri¬ 
ated. 23 

Congress may devote lands in Rock Creek Park 
to a different public use without violating rights of 
neighboring landowners. 24 

The public wharves, formerly under the control 
of the cities of Washington 25 and Georgetown, 26 are 
now, with certain exceptions, in the charge and con¬ 
trol of the District commissioners, see 40 U.S.C.A. 
§ 107. 

Bridges. With the exception of the aqueduct 
bridge across Rock Creek, 27 the District commis¬ 
sioners have care and control of the bridges within 
the District. 28 

Streets. Congress has full and absolute authority 
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to regulate the disposition and use that shall be 
made of the public ways in the District, 29 but it 
has delegated to the commissioners their general 
care and control, 30 with the duty to maintain them 
in proper condition 31 Regulations attempting to 
shift this responsibility to the individual citizens will 
be strictly construed. 32 

Reasonable regulations by the commissioners have 
been upheld in respect of the littering of the 
streets, 33 traffic, 34 street vendors, 35 and street 
photographers. 35 * 5 On the other hand, regulations 
in excess of the delegated authority have been con¬ 
demned, such as one requiring the right of way of 
a railroad company occupying city streets to be 
fenced, 36 one prohibiting street sales which do not 
endanger, disturb, annoy, or incommode the 
people, 37 and unauthorized regulations of public 


23. TJ.S.—25 Op.Atty.-Gen. p 111. 

24. D.C.—Reich elderfer v. Quinn, 
App.D.C.. 53 S.Ct. 177, 287 U.S. 315, 
77 L.Ed. 331, S3 A.L..R. 1429. 

25. D.C.—District of Columbia v. 
Johnson, 12 D.C. 51. 

26. U.S.—Georgetown v. Chew, D.C., 
10 F.Cas.No.5,345, 5 Cranch C.C. 508. 

27. D.C.—Smith v. District of Co¬ 
lumbia, 12 App.D.C. 33. 

28. D.C.—Smith v. District of Co¬ 
lumbia, supra—District of Colum¬ 
bia v. Sullivan, 11 App.D.C. 533. 

29. D.C.—Potomac Electric Power 
Co. U. S., S5 P.2d 243, 66 App. 
D.C. 77, certiorari denied 57 S.Ct. 
27, 299 U.S. 565, 81 L,.Ed. 416— 
Baltimore, etc., R. Co. v. Fitzger¬ 
ald, 35 App.D.C. 116. 

30. U.S.—District of Columbia v. 
Woodbury, D.C., 10 S.Ct. 990, 136 
U.S. 450, 34 D.Ed. 472. 

18 C.J. p 1375 note 4. 

Commissioners may require re¬ 
moval of structures or other property 
unlawfully in a public street. 

D.C.—Capital Transit Co. v. Hazen, 
93 F.2d 250, 68 App.D.C. 91. 
Widening of alley 

(1) Statute authorizing commis¬ 
sioners to open, extend, widen, or 
straighten alleys and minor streets 
subject to certain conditions has no 
application to a voluntary dedication 
of realty accepted by commissioners 
under authority of law for widening 
of an alley; commissioners were au¬ 
thorized to accept from owner certain 
realty for widening of an alley, al¬ 
though owners of property abutting 
on other side of alley in question ob¬ 
jected to such widening. 

D.C.—Barnard v. Commissioners of 
District of Columbia, 246 F.2d 685, 
100 U.S.App.D.C. 404. 

(2) Quoted words in statute pro¬ 
viding that 4 *The said commissioners 


are authorized to accept the dedica¬ 
tion of an alley or alleys” and in con¬ 
nection therewith to close any exist¬ 
ing alley or alleys in square or block 
in which such dedication is made “up¬ 
on the application of the owners of 
all the property abutting on such ex¬ 
isting alley or alleys,” are not to be 
read as subject to phrase last quoted. 
D.C.—Barnard v. Commissioners of 
District of Columbia, supra. 
Wharfage facilities; pipe line 

In determining whether vendor su¬ 
ing purchaser for breach of contract 
for sale of lots in Square 1067 on 
15th Street, S. E., near Anacostia 
river in Washington, D. C., had abil¬ 
ity to obtain wharfage facilities and 
privilege of running pipe line from 
wharf to lots as required by contract, 
commissioners of District, National 
Capital Park and Planning Commis¬ 
sion, and United States Engineers 
Office had legal authority to make de¬ 
cisions involving eventual granting 
of such facilities and privilege. 

D.C.—Decatur Corp. v. Friedman, D. 

C. , 39 F.Supp. 692, affirmed 135 F.2d 
812, 77 U.S.App.D.C. 326. 

31. D.C.—District of Columbia v. 
Harper, 40 App.D.C. 56S—McGuire 
v. District of Columbia, 24 App. 

D. C. 22. 

32. D.C.—McGuire v. District of Co¬ 
lumbia, supra. 

33. D.C.—International Text-Book 
Co. v. District of Columbia, 35 App. 
D.C. 307. 

34. D.C.—District of Columbia v. 
Manning, 18 F.2d 806, 57 App.D. 
C. 156, 53 A.L.R. 167—White v. 
District of Columbia, 4 F.2d 163, 
55 App.D.C. 197. 

18 C.J. p 1375 notes 10, 11. 

Director of traffic appointed by the 
commissioners had, under a statute 
in force at one time, authority to 
make traffic regulations which be¬ 

770 


came effective when adopted and pro¬ 
mulgated by the commissioners in 
accordance with law. 

D.C.—District of Columbia v. Bailey, 
18 F.2d 367, 57 App.D.C. 151—Dis¬ 
trict of Columbia v. Wheeler, 17 
F.2d 953, 57 App.D.C. 106. 

Vehicle approaching intersection 
Traffic regulation requiring a ve¬ 
hicle approaching an intersection to 
slow down and be kept under such 
control as to avoid colliding with pe¬ 
destrians or vehicles is not so un¬ 
reasonable, indefinite, or uncertain as 
to render it void. 

D.C.—Lohman v. District of Colum¬ 
bia, Mun.App., 51 A.2d 382. 

35. D.C.—Carranzo v. District of 
Columbia, 10 F.2d 983, 56 App.D.C. 
118—Montz v. District of Colum¬ 
bia, 20 App.D.C. 568. 

35.5 D.C.—Siegman v. District of 
Columbia, Mun.App., 48 A.2d 764. 
Regulation read as whole; ‘location” 

(1) A police regulation of District 
that no person licensed thereunder 
should impede traffic while engaged 
in taking photographs, or remam 
longer than five minutes at any one 
location on streets, sidewalks, or oth¬ 
er public places, must be read as a 
whole, and intent of lawmaking body 
gathered from entire regulation. 
D.C.—Siegman v. District of Colum¬ 
bia, supra. 

(2) As used in such regulation, 
word “location” is not so uncertain 
or indefinite as to render that part 
of regulation void, nor is provision 
that traffic should not be impeded. 
D.C.—Siegman v. District of Colum¬ 
bia, supra. 

36. D.C.—Baltimore, etc., R. Co. v. 
Fitzgerald, 35 App.D.C. 116. 

18 C.J. p 1375 note 13. 

37. D.C.—Crane v. District of Co¬ 
lumbia, 289 F. 557, 53 App.D.C. 159. 
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vehicles. 38 A police regulation by the commission¬ 
ers of the loitering of public cabs is no longer in 
effect after congress has passed an act manifest¬ 
ing an intent to resume control of the subject mat¬ 
ter previousl}' committed to the commissioners and 
to substitute its own regulation for that which they 
have adopted. 39 

To constitute a violation of municipal regulations, 
it is not necessary in all cases that some one should 
be actually hindered or delayed by the prohibited ob¬ 
struction. 40 

Sidezualks and parking space . The commission¬ 
ers are vested with the care and control of the entire 
space between the roadways of the streets of the 
city of Washington and the building line of the 
houses, 41 including the sidewalks proper, 42 the park¬ 
ing space between the sidewalks proper and the 
building line, 43 driveways across the sidewalks, 44 
and the paths or walks between the sidewalks prop¬ 
er and the building line. 45 Such care includes the 
burden of keeping the space in proper condition, 
and free from obstructions. 46 Legislation which at¬ 
tempts to shift this responsibility as to sidewalks to 
the individual citizens will be strictly construed. 47 

It seems that by a just and equal law congress 
may transfer to the individual citizens the duty of 
keeping the sidewalks free from snow and ice, 48 
but the commissioners have no such authority, 49 and 
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discriminatory and ambiguous statutes will not be 
upheld, 50 nor will a statute having such an object 
receive an unduly broad construction. 51 

§ 10. -Use of Streets, Sidewalks, and 

Parking Space 

Subject to the rights of abutting owners and to 
revocable licenses for temporary occupation of portions 
of the streets, the public Is entitled to equal use of the 
public ways of the District for ordinary purposes. 

The public ways of the District are for the equal 
use of all the public. 52 Congress has reserved to 
itself the right to designate the routes of steam rail¬ 
roads through the city of Washington and to decide 
which streets they may use for their tracks and for 
other purposes ; 53 and the intent of congress to en¬ 
croach upon the public use for the benefit of one as 
against the many must clearly appear before such 
intent will be held to exist. 54 

The right to use the streets for any other than the 
ordinary purposes must proceed from congress. 55 
There is no constitutional or other fundamental 
right in a street vendor to use the streets as a place 
for the sale of wares; the streets are not intended 
for any such purpose except in the most incidental 
way. 56 

The statutory prohibition of the occupation of the 
public streets "by any private person or for any 


38. D.C.—District of Columbia v. 
Sargeant, 17 App.D.C. 264—Curry v. 
District of Columbia, 14 App.D.C. 
423. 

18 C.J. p 1375 note 14. 

39. D.C.—-Willis v. District of Co¬ 
lumbia, 295 F. 1012, 54 App.D.C. 
191. 

40. D.C.—Montz v. District of Co¬ 
lumbia, 20 App.D.C. 5 68. 

41. D.C.—Dotey v. District of Co¬ 
lumbia, 25 App.D.C. 232. 

Shade trees in front of the build¬ 
ing line may be removed by the Dis¬ 
trict authorities when they deem it 
necessary or expedient. 

D.C.—Ward v. District of Columbia, 

24 App.D.C. 524. 

42. D.C.—District of Columbia v. 
Harper, 40 App.D.C. 568—Coughlin 
v. District of Columbia, 25 App. 
D.C. 251, followed in Dee v. Dis¬ 
trict of Columbia, 25 App.D.C. 388. 

43. D.C.—Way v. Efdimis, 85 F.2d 
258, 66 App.D.C. 92. 

18 C.J. p 1375 note 19. 

The abutting owners have the care 
and custody of parking space, subject 
to the superior control of the munici¬ 
pality. 

D.C.—Dotey v. District of Columbia, 

25 App.D.C. 232. 


44. Extent of power 

The commissioners have a right 
to make reasonable regulations for 
the use of driveways across side¬ 
walks and their decision in that re¬ 
gard will not be disturbed if it has 
any reasonable basis in the facts re¬ 
lating to the matter; but they may 
not prohibit, or require the closing 
of, such a driveway. 

D.C.—Brownlow v. O’Donoghue Bros., 
276 F. 636, 51 App.D.C. 114. 

45. D.C.—'Way v. Efdimis, 85 F.2d 
258, 66 App.D.C. 92. 

18 C.J. p 1375 note 20. 

46. D.C.—Coughlin v. District of 
Columbia, 25 App.D.C. 251, followed 
in Lee v. District of Columbia, 25 
App.D.C. 388—McGuire v. District 
of Columbia, 24 APP.D.C. 22. 

47. D.C.—McGuire v. District of Co¬ 
lumbia, supra. 

48. D.C.—Coughlin v. District of 
Columbia, 25 App.D.C. 251, followed 
in Lee v. District of Columbia, 25 
APP.D.C. 388. 

Clearing reasonable portion of side¬ 
walk 

Under statute making it duty of 
person controlling building fronting 
on sidewalk to remove snow from so 
much of walk as is in front of build¬ 
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ing, clearing snow from about half 
width of sidewalk after heavy snow¬ 
fall was sufficient; any duty which 
property owner may have to remove 
snow and ice from abutting sidewalk 
is fully served by clearing reasonable 
portion of sidewalk where fall of 
snow is such as to make it imprac¬ 
ticable to clear entire walk. 

D.C.—Smith v. District of Columbia, 
189 F.2d 671, 89 U.S.App.D.C. 7, 39 
A.L.R.2d 773. 

49. D.C.—Coughlin v. District of 
Columbia, 25 App.D.C. 251, followed 
in Lee v. District of Columbia, 25 
App.D.C. 388. 

18 C.J. p 1376 note 25. 

50. D.C.—McGuire v. District of Co¬ 
lumbia, 24 App.D.C. 22. 

51. D.C.—Holtzman v. U. S., 14 App. 
D.C. 454. 

18 C.J. p 1376 note 27. 

52. D.C.—Curry v. District of Co¬ 
lumbia, 14 App.D.C. 423. 

53L U.S.—-Edmonds v. Baltimore & 
P. R. Co., D.C., 5 S.Ct. 1098, 114 U. 
S. 453, 29 L.Ed. 216. 

54. D.C.—Oppenheimer v. Philadel¬ 
phia, etc., B. Co., 39 App.D.C. 253. 

55. D.C.—Hopkins v. Baltimore, etc., 
R. Co., 17 D.C. 311. 

56. D.C.—Montz v. District of Co¬ 
lumbia, 20 APP-D.CL 568. 
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private purpose whatever” does not preclude the 
putting of any and all objects on the streets without 
regard to their effect on the use of the street. 57 The 
commissioners may license the temporary occupa¬ 
tion of portions of the public streets, 58 and at their 
pleasure revoke such license. 59 In the absence of 
statutory provision, permanent occupations of the 
public streets are not authorized, 60 and the com¬ 
missioners themselves may not authorize encroach¬ 
ments, occupations, or permanent obstructions. 61 
Irrespective of municipal regulation, there is no 
right to create a palpable nuisance by the occupa¬ 
tion and obstruction of a street. 62 

Abutting property owners have a right of access 
to and from the street; 63 they may encroach on the 
primary right of the public to a limited extent and 
for a temporary purpose; 64 and, under statutory 
authority, the commissioners may permit abutters on 
a business street to use for business purposes such 
portions thereof as are not needed by the public. 65 
Whether a particular use of a street by an abutting 
owner is a reasonable use or otherwise is a ques¬ 
tion of fact depending on all of the circumstances 
of the case. 66 

Subject to all reasonable regulation by the public 
authorities to prevent the use from becoming exces¬ 
sive, a hotel company has the right to station and 
maintain its own vehicles on the street in front of 
its own premises for the transaction of its own 
business and the accommodation of its own guests. 67 
The right of the hotel is strictly limited to the main¬ 
tenance of vehicles for the exclusive use of guests 
of the hotel; there is no right to create a public 


cab stand. 68 A public hack driver has the right to 
wait in front of a hotel, where he has a definite con¬ 
tract with a guest and there is no obstruction of 
traffic. 69 

Sidewalks. The sidewalks belong to the whole 
public; 69 - 5 in controlling them the commissioners 
are trustees of the public, and are charged with the 
duty of permitting nothing to be done which w r ill 
interfere with their free use by the general pub- 
Ii c# 69.l0 Abutting property owners who construct 
and use vaults under sidewalks, either with or with¬ 
out formal permission by the District, have no vested 
right to use the vault space until it is needed for 
public use; they have only licenses subject to revo¬ 
cation at any time. 70 A child is entitled to play on 
the sidewalk adjacent to his home. 71 

Parking space . The parking space, or area, is 
withdrawn from the general use of the public. 72 The 
commissioners may license the temporary occupa¬ 
tion of portions of the parking space, and at their 
pleasure revoke such license. 73 

§ 11. Land Titles in District; Riparian 
Rights 

Land titles In the District are as absolute, within the 
territory ceded by Maryland, as titles elsewhere. A con¬ 
veyance by the United States passes only such title as 
the government has. 

Under the Maryland Act of Cession, Acts 1791 c 
45 § 2, and subsequent proceedings thereunder, the 
title to real estate within the territory ceded be¬ 
came, and is, as absolute as the title to real estate 
in Maryland or any other state of the Union. 74 


67. U.S.—Wolff v. District of Co¬ 
lumbia, AppJXC., 25 S.Ct. 198, 196 
U.S. 152, 49 LuEd. 426. 

18 C.J. p 1376 note 44. 

58. D.C.—McBride v. Ross, IS App. 
D.C. 576. 

68. D.C.—McBride v. Ross, supra. 

18 C.J. p 1S76 note 38. 

60. D.C.—Oppenheimer v. Philadel¬ 
phia, etc., R. Co., 39 App.D.C. 253. 

District of Columbia v. Monroe, 
11 D.C. 348. 

61. D.C.—Walter v. Macfarland, 27 
App.D.C. 182—Domer v. District of 
Columbia, 21 App.D.CL 284. 

13 C.J. p 1376 note 40. 

62. D.C.—Sanford v. District of Co¬ 
lumbia, 24 App.D.C. 404. 

18 C.J. p 1376 note 41. 

63. D.C.—Brownlow v. O'Donoghue 
Broa, 276 F. 636, 51 App.D.C. 114. 

64. D.C.—Gassenhelmer v. District 
of Columbia* 25 App.D.CL 179. 

IS C.J. p 1376 note 42. 

66. D.C.—U. S. ex rel. Crupper v. 
Newman, 47 App.D.C. 345. 


66. D.C.—Gassenheimer v. District 
of Columbia, 25 App.D.C. 179. 

67. D.C.—Gassenheimer v. District 
of Columbia, supra—Willard Hotel 
Co. v. District of Columbia, 23 
App.D.C. 272. 

18 C.J. p 1376 note 46. 

Cabs furnished by taxicab company 
under contract for exclusive use 
of hotel and guests 

D.C.—Bell v. District of Columbia, 
273 F. 315, 50 AppJD.C. 351. 

68. D.C.—Barnes v. District of Co¬ 
lumbia, 27 App.D.C. 101. 

18 C.J. p 1376 note 47. 

69. D.C.—Barnes v* District of Co¬ 
lumbia, 24 App.D.C. 458. 

69J5 D.C.—Siegman v. District of 
Columbia, Mun.App., 48 A.2d 764. 

69.10 D.C.—Siegman v. District of 
Columbia, supra. 

70. U.S.—District of Columbia v. 
R. P. Andrews Paper Co., App.D.C., 
41 S.Ct. 545, 256 U.S. 582, 65 L.Ed. 
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1103—District of Columbia v. Lis- 
ner, App.D.C., 41 S.Ct. 545, 256 U.S. 
582, 65 L.Ed. 1103—District of Co¬ 
lumbia v. Saks & Co., App.D.C., 41 
S.Ct. 545, 256 U.S. 582, 65 L.Ed. 
1103. 

71. D.C.—District of Columbia v. 
Boswell, 6 App.D.C. 402. 

72. D.C.—Bowles v. Mahoney, 202 
F.2d 320, 91 U.S.App.D.C. 155, cer¬ 
tiorari denied Mahoney v. Bowles, 
73 S.Ct. 505, 344 U.S. 935, 97 L.Ed. 
719—Dotey v. District of Columbia, 
25 App.D.C, 232—Allman v. District 
of Columbia, 3 App.D.C. 8. 

73. D.C.—McBride v. Ross, 13 App. 
D.C. 576. 

74. D.C.—Willson v. McDonnell, 265 
F. 432, 49 App.D.C. 280, error dis¬ 
missed 42 S.Ct. 46, 257 U.S. 665, 
66 L.Ed. 424. 

History of proprietory right to land 
in District 

U.S.—29 Op.Atty.-Gen. p L 

18 C.J. p 1377 note 53 £a]. 
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However, the government in the transactions with 
the proprietors of the land in the District at the time 
of the cession exercised no act of sovereignty, but 
placed itself on a level with the individual citi¬ 
zen ; 75 a conveyance of land by the United States 
passes only such title as the government has there¬ 
in; 76 and in construing a conveyance by the Dis¬ 
trict of public land, under the authority of congress, 
if the statute or the conveyance is ambiguous, it 
will be construed most strongly against the grantee, 
and in favor of the public. 77 

Return to grantors . Pursuant to the agreement 
with the original proprietors of the land at the time 
of the cession, certain lands deeded to trustees were 
apportioned back to the grantors. 76 Title to this 
land never passed to the United States, and it can 
not be regarded as the source of the title thereto. 79 
There was no deed or any formal reconveyance of 
the land, but merely a certificate that the particular 
parcel was to remain in the creator of the trust 60 
This "certificate of allotment” was sufficient to ac¬ 
complish the release of the trust. 61 

Lands sold for benefit of United States. Title to 
the lots that were not retained by the government 
for public purposes, and were not returned to the 
grantors, but were to be sold for the benefit of the 
government, never vested in the United States, but 
was deeded directly to the purchasers by the trus¬ 
tees. 82 Where the entire purchase price had been 
paid, a certificate of purchase, which was not re¬ 
corded within the statutory period did not pass legal 
title, but was equivalent to a contract of sale passing 
an equitable interest in the land. 63 There was 
authority, under the statutes, for a resale, on de- 
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|' fault of the first purchaser. 64 

Later sales. The proper authorities may sell and 
convey the unreserved and legally salable lands 
within the District. 85 

Land under water. The sovereign does not grant 
title below high watermark, unless either the lan¬ 
guage of the grant or long usage under it clearly in¬ 
dicates such intention. 86 A conveyance of land 
under the Potomac River is void, where it is not 
authorized by congress. 87 

Riparian rights. On the establishment of the 
District, the United States succeeded to Maryland’s 
right of regulation of riparian rights of proprietors 
of lots along the Anacostia River, 87 * 5 so that the 
common-law rights of riparian owners, within the 
limits of the District, are subject to change and 
modification by act of Congress to the same extent, 
and with the same limitations, that change or 
modification might have been made by Maryland 
while the land was within its boundaries. 87 * 10 

The owners of property abutting on Water Street 
have no riparian rights in the Potomac river on 
the other side of the street. 88 The Dermott or Tin 
Case Map, the official map of the city of Washing¬ 
ton, is controlling in determining whether the city- 
intended to extend a certain street in such a man¬ 
ner as to cut off the riparian rights of the owners 
of lots fronting on the eastern branch of the Poto¬ 
mac River. 86 * 5 That part of the compact of 
1785 between Maryland and Virginia which provides 
that the citizens of each state, respectively, shall 
have full property in the shores of the Potomac 
river adjoining their lands, with all emoluments and 


75. D.C.—Bursey v. Lyon, 30 App. 
D.C. 597. 

Title by virtue of conveyances 
Where Maryland ceded District of 
Columbia territory to United States, 
and act of ratification provided that 
nothing: therein contained should be 
construed to vest in United States 
any right of property or affect rights 
of individuals otherwise than as 
transferred by such individuals to 
United States, United States acquired 
title to land embraced within area of 
District only by virtue of conveyanc¬ 
es made by former owners. 

D.C.—U. S. v. Belt, 142 F.2d 761, 79 
U.S.App.D.C. 87. 

76. D.C.—Bursey v. Lyon, 30 App. 
D.C. 597. 

18 C.J. p 1377 note 54. 

77. D.C.—District of Columbia v. 
Cropley, 23 App.D.C. 232. 

78. D.C.—Fitzhugh v. U. S-, 40 F. 
2d 797, 59 App.D.C. 285—Bursey v. 
Lyon, 30 AppJXC. 597. 


Title reacquired against world 

Where Maryland ceded District ter¬ 
ritory to United States, and ratify¬ 
ing act provided that returned par¬ 
cels were to be held according to le¬ 
gal import of assignments or convey¬ 
ances made by commissioners, to ex¬ 
tent that United States reconveyed 
land, which had been acquired by 
United States, to former owners in 
fee, latter reacquired title against 
world. 

D.C.—U. S. v. Belt, 142 F.2d 761, 79 
U.S.App.D.C. 87. 

79. D.C.—Bursey v. Lyon, 30 App. 
D.C. 597. 

80. D.C.—Fitzhugh v. U. S., 40 F.2d 
797, 59 App.D.C. 285—Bursey v. 
Lyon, 30 App.D.C. 597. 

81- D.C.—Bursey v. Lyon, supra. 

82. D.C.—Bursey v. Lyon, supra. 

83. U.S.—29 Op.Atty.-Gen. p 1. 

84. U.S.—O’Neale v. Thornton, D.C., 
6 Cranch 53, 3 L.Bd. 150. 
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85. U.S.—29 Op.Atty.-Gen. p L. 

86. D.C.—District of Columbia v- 
Cropley, 23 App.D.C. 232. 

87. U.S.—Morris v. U. S. T App.D.C., 
19 S.Ct 649, 174 U.S. 196, 43 L-Ed. 
946. 

D.C.—District of Columbia v. Crop- 
ley, 23 App.D.C. 232. 

873 D.C.—U. S. v. Belt, 142 F„2d 
761, 79 U.S.App.D.C. 87. 

87.10 D.C.—-U. S. v. Belt, supra. 

88. U.S.—Morris v. U. S., App.D.C* 
19 S.Ct. 649, 174 U.S. 196, 43 L.Bd. 
946. 

883 D.C.—U. S. v. Groen, D.C., 72 
F.Supp. 713. 

Evidence established that founders 
of Washington, D. C.» did not intend 
to extend South Capitol street so as 
to cut off riparian rights of owners 
of such lots, and, hence, ownership of 
lots was attended by riparian rights. 
D.C.—U. S. v. Groen, supra. 
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advantages thereunto belonging and the privilege 
of making and carrying out wharves and other 
improvements, is not in force in the District of 
Columbia, congress never having recognized the 
compact or any rights under it. 89 

Adverse possession ,. Prior to the act of 1S99, 30 
U.S.St. at L. p 1346, title by adverse possession 
could not be acquired as against the government, 
but that statute authorizes the correction of record 
title where there has been adverse possession for 
more than twenty years. 90 

Curing defective conveyance . Where a convey¬ 
ance by the government is defective, the proper au¬ 
thorities may cure this defect by a later convey¬ 
ance. 91 

§ 12. Public Improvements 

Congress may provide for, or regulate, public im¬ 
provements in the District; such improvements may be 
made under the authority conferred on the commissioners, 
subject to any specific directions or restrictions contained 
in the authorizing act. 

The construction of public improvements within 
the District is regulated by congress, either directly 
or by delegation of authority. In many cases par¬ 
ticular improvements are constructed under the au¬ 
thority conferred by special acts. 92 

Drainage - Congress may create a drainage sys¬ 
tem to which lot owners must conform. 93 

Streets and alleys . Except as affected by later 
statutes, the commissioners have the powers former¬ 
ly conferred on the board of public works with re¬ 
spect to street improvements ; 94 consequently, they 
are vested with full power to repair and improve the 
streets and alley r s of the District. 95 While congress 
unquestionably has reserved to itself authority to 
direct the improvement of a street to be carried 
out under plans approved by the commissioners, or 


according to specific directions and limitations con¬ 
tained in the act, as has been done frequently in the 
course of street improvement in the District, 96 and 
the discretion of the commissioners in all matters 
concerning street improvements, including expendi¬ 
tures, is limited by the authorizing acts, and the spe¬ 
cial appropriations for the purpose, 97 the general au¬ 
thority of the commissioners is restricted only to 
the extent of the express provisions of the particu¬ 
lar act. 98 

The commissioners, by virtue of their control 
over the public ways, have power to determine when, 
and how, and with what materials such public ways 
shall be paved, and to change the character of pave¬ 
ments already laid. 99 The power to grade and re¬ 
grade the public streets of the District is a continu¬ 
ing one, to be exercised whenever the health, im¬ 
provements, and prosperity of the city make it neces¬ 
sary. 1 Improvements may be made under the “per¬ 
mit system,” that is, on the application of the abut¬ 
ting owners. 2 

Congress may authorize the opening and extension 
of streets. 3 The commissioners have discretion to 
make reasonable deviations in the extension of 
streets or highways; 4 and, where they have project¬ 
ed an extension of a street, it may be necessary, for 
the purposes of a particular case, to regard the ex¬ 
tension as a street, even though it exists only on 
paper. 6 However, the statutory authority of the 
commissioners to open minor streets extending 
through a square from one street to another must 
be exercised in conformity with the intent of the 
statute and the conditions established on the high¬ 
way extension plan adopted under the Highway Ex¬ 
tension Act, discussed supra § 8 a; it may not open 
a minor street running through the corners of two 
squares and across a proposed street in such a man¬ 
ner as to destroy the work of the highway com- 


89. D.C.—U. S. ex rel. Greathouse 
v. Hurley, 63 F.2d 137, 61 App.D.C. 
360, affirmed U. S. ex rel. Great- 
house v. Dern, 63 S.Ct 614, 289 U.S. 
352, 77 D.E&. 1250. 

9a U.S.—29 Op.Atty.-Gen. p 40. 

18 C.J. p 1377 note 71. 

91. U.S.—29 Op.Atty.-Gen. p 1. 

18 <U. p 1377 note 72 [a], 

90. D.C.—Washington R., etc., Co. v. 
Newman, 41 App.D.C. 439. 

98. U.S.—District of Columbia v. 
Brooke, App.D.C. f 29 S.OL 560, 214 
U.S. 138, 53 UEd. 941. 

94. D.C.-—Sherby v. Brownlow, 269 
F. 704, 50 App.D.C. 188—Walter v. 
Macfarland, 27 App.D.C. 182. 

95. D.C.—Sherby v. Brownlow, 269 
F. 704, 50 AppJD.C. 188. 


Widening alley 

Under statute authorizing commis¬ 
sioners to open, widen, and straight¬ 
en alley on petition of owners, or 
when commissioners deem that pub¬ 
lic interests require such opening, 
etc., or when public health officer of 
District certifies to necessity thereof 
on grounds of public health, each of 
three conditions specified need not 
exist to justify action of commis¬ 
sioners. 

D.C.—Bailey v. Young, 149 F.2d 15, 
80 U.S.App.D.C. 65. 

96. D.C.—Sherby v. Brownlow, 269 
F. 704, 50 App.D.C. 188. 

97. D.C.—District of Columbia v. 
Petty, 37 App.D.C. 156, 167—Walter 
v. Macfarland, 27 App.D.C. 182. 
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98. D.C.—Sherby v. Brownlow, 269 
F. 704, 50 App.D.C. 188. 

99. D.C.—District of Columbia v. 
Metropolitan R. Co., 8 App.D.C. 322. 

18 C.J. p 1378 note 84. 

1. U.S.—Smoot v. Washington, D.C., 
22 F.Cas.No.l3,133a, 2 Hayw. & H. 
122 . 

2. D.C.—Allman v. District of Co¬ 
lumbia, 3 App.D.C. 8. 

18 C.J. p 1378 note 82. 

3« U.S.—Wight v. Davidson, App.D. 
C., 21 S.Ct. 616, 181 U.S. 371, 45 L. 
Ed. 900. 

18 C.J. p 1378 note 80. 

4. D.C.—Briggs v. Brownlow, 265 
F. 985, 49 App.D.C. 345—Ross v. U. 
S., 7 App.D.C. 1. 

5, D.C.—Hazard v. Blessing, 2 F.2d 
916, 55 App.D.C. 114. 
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mission. 6 The District commissioners may be au¬ 
thorized to institute and conduct condemnation pro¬ 
ceedings in connection with the opening of a street. 7 

Any action of the commissioners in respect of the 
closing, narrowing, or widening of a street, alley, 
or other public way which is in excess of the author¬ 
ity conferred on them by law, or goes beyond limi¬ 
tations or restrictions imposed by pertinent stat¬ 
utes, is void. 6 A reduction of the width of side¬ 
walks may be permissible as merely incidental to the 
execution of duties imposed with reference to street 
improvements. 9 

A pertinent statute has been construed to confer 
authority to construct parking in Louisiana Ave¬ 
nue. 10 

Waterworks. Congress under its authority to leg¬ 
islate for the District may provide for a water¬ 
works system, 11 including the construction of an 
aqueduct extending into Maryland, using and oc¬ 
cupying the land in that state with the permission 
and consent of the state. 12 Under the act of June 17, 
1890, the commissioners have authority to lay water 
mains and water pipes and erect fire plugs and hy¬ 
drants in Washington without respect to petitions 
or applications of property owners, 13 and their bona 
fide determination of the propriety of such improve¬ 
ments is not reviewable by the courts. 14 

Building line. The statutory prohibition of the 
establishment of a building line less than a block in 
length does not preclude a proceeding to lengthen 
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an existing dedicated building line, so that as ex¬ 
tended it is of the required length. 15 

§ 13. -Damages 

A statute regulating the assessment of damages from 
public improvements will be given effect. 

Effect will be given to an applicable statute regu¬ 
lating the assessment of damages from public im¬ 
provements in the District. 16 Although congress 
may authorize a recovery of damages for a change 
of the grade of streets, 17 in the absence of such a 
statute the District is not answerable for consequen¬ 
tial injuries resulting therefrom, unless there is 
negligence or a corrupt design to inflict damage. 18 

§ 14. - Assessments and Enforcement 

Thereof 

a. In general 

b. Procedure 

c. Revision or reassessment 

d. Lien 

e. Enforcement of, or relief against, as¬ 

sessments 

a. In General 

The assessment of the cost of public Improvements 
In the District Is within the control of congress; if pos¬ 
sible, statutes will be construed as authorizing assess¬ 
ments limited to benefits. An unauthorized assessment 
is void. 

Congress may provide that the cost of highway 
improvements 19 and of the construction of public 


6. D.C.—Rudolph v. Warwick, 10 F. 
2d 993, 56 App.D.C. 128. 

7. U.S.—Wight v. Davidson, App.D. 
C„ 21 S.Ct. 616, 181 U.S. 371, 45 L. 
Ed. 900. 

Power of United States to condemn 
property within District see Emi¬ 
nent Domain § 18, also 20 C.J. p 531 
note 12. 

8. D.C.—Dougherty v. Galliher, 26 
F.2d 538, 58 App.D.C. 166—Comp¬ 
ton v. Rudolph, 12 F.2d 152, 56 
App.D.C. 22. 

18 C.J. p 1378 notes 85, 86. 

Action held valid 

D.C.—Bailey v. Young, 149 F.2d 15, 
80 U.S.App.D.C. 65. 

8. D.C.—Sherby v, Brownlow, 269 
F. 704, 50 APP.D.C. 188. 

XO. D.C.—Sherby v. Brownlow, su¬ 
pra. 

11. U.S.—Parsons v. District of Co¬ 
lumbia, App.D.C., 18 S.Ct. 521, 170 
U.S. 45, 42 L.Ed. 943. 

12. Md.—Reddall v. Bryan, 14 Md. 
444, 74 Am.D. 550. 

13. D.C.—District of Columbia v. 
Burgdorf, 6 App.D.C. 465. 


14. U.S.—Parsons- v. District of Co¬ 
lumbia, App.D.C., 18 S.Ct. 521, 170 
U.S. 45, 42 L.Ed. 943. 

15. D.C.—Newman v. Newman, 42 
App.D.C. 588. 

18 C.J. p 1378 note 93. 

16. U.S.—Morris v. U. S., App.D.C., 
19 S.Ct 649, 174 U.S. 196, 43 L.Ed. 
946. 

18 C.J. p 1378 note 95. 

17. U.S.—Carroll v. District of Co¬ 
lumbia, 22 Ct.Cl. 104. 

18. D.C.—Osborne v. District of Co¬ 
lumbia, 72 F.2d 70, 63 App.D.C. 277. 

18 C.J. p 1378 note 97. 

Widening street and changing grade 
D.C.—Bealle v. District of Columbia, 
D.C., 80 F.Supp. 75. 

19. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

18 C.J. p 1378 note 99. 

“Existing law” 

Where congress, in authorizing im¬ 
provement of a particular street in 
District in 1929 and providing for as¬ 
sessments against abutting property 
owners in accordance with existing 
law, made finding of benefit to abut¬ 
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ting property, conclusiveness of find¬ 
ing that benefits would be conferred 
on abutting landowners was not af¬ 
fected by fact that "existing law" in 
1929 with respect to assessments was 
replaced by Act of 1931 which direct¬ 
ed commissioners of District to can¬ 
cel all assessments for roadway im¬ 
provements completed within three 
years prior to date of approval of act 
and to reassess costs of such im¬ 
provements in accordance with provi¬ 
sions of new law. 

D.C.—Philadelphia, B. & W. R. R. v. 

Hazen, 116 F.2d 543, 73 App.D.C. 37. 
Effect of provision, for protest 

Provision in Act of 1929 authoriz¬ 
ing improvement of a particular 
street in District and providing for 
assessments against abutting prop¬ 
erty owners in accordance with exist¬ 
ing law, for protest to commissioners 
by abutting property owners does not 
negative finding that act fixed with 
particularity location of improve¬ 
ment and of property to be benefited, 
and set up a method of assessment 
which required only mathematical 
computation for its application, but 
rather provision was merely a recog¬ 
nition that in unusual situations ap- 
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parks 20 shall be defrayed wholly or in part by as¬ 
sessment on the owners of the lands benefited. This 
is not a question of eminent domain, but an exercise 
of the power of taxation for a public purpose in an 
area carved out for the purpose. 21 The fact that 
benefits conferred on abutting property by a street 
improvement may not be reflected immediately in 
the market value of the land will not overcome the 
strong statutory presumption of benefit 21 * 5 

The z'alidity of an act providing for special as¬ 
sessments is not affected by the fact that a person 
has thereunder been assessed beyond his proportion 
by the jury, 22 nor is it a valid objection that the 
property assessed will be liable to be assessed anew 
under future proceedings for establishing other 
highways in other subdivisions. 23 It seems that a 
person, by initiating a street extension proceeding, 
may be estopped from attacking the validity of the 
statutory provisions relating to assessments for 
benefits. 24 Assessments may be valid even though 
the statute leaves in uncertainty the time of pay¬ 
ment and is defective as to the power of collection; 
congress may correct these matters by subsequent 
legislation, 25 it having the power to fix the time of 
payment in its discretion. 26 An unauthorized as¬ 
sessment is void. 27 

Property liable. Congress may itself determine 
the taxing district, or delegate this discretion. 28 
Where it directs an assessment on the “lands bene¬ 
fited/' any lands in the District benefited may be as¬ 
sessed, although they are not in the subdivision in 
which the particular highway is established; 29 in 
assessing property abutting on a street, it is no 
ground for exclusion from the assessment that there 
is a parking space between the building and the side¬ 
walk; 30 and where congress directs the extension 


of a street railroad and for this purpose provides 
for the widening of the street, the street railroad 
company may be compelled to bear such part of the 
expense of the improvement as is proportional to 
the benefits received. 31 

An assessment on property not authorized to be 
assessed is void. 32 It seems that there can be but 
one water main assessment in connection with a cor¬ 
ner lot; but an unpaid canceled assessment is not a 
bar to an assessment for a water main on the other 
street for a sum not greater than the original as¬ 
sessment. 33 A statute exempting certain classes of 
property from all taxes and assessments is not re¬ 
pealed by another statute providing a system for 
making local improvements and for assessing prop¬ 
erty therefor, where this is not the evident intent of 
congress. 34 

Amount . Congress has, in certain instances, in¬ 
cluded in the amount to be assessed the costs and 
expenses of the proceeding, and its power to do so 
has not been questioned. 35 Congress may direct an 
assessment to be in proportion to the benefits as 
estimated by a commission or jury. 36 It may also 
direct that the assessment be based on the position, 
frontage, area, or market value of the lands. 37 

Statutes will be construed, if possible, as authoriz¬ 
ing assessments limited to benefits. 38 A direction 
to assess “each parcel which it shall find to be so 
benefited its proper proportional part of” the whole 
sum directed to be assessed implies that the assess¬ 
ment is to be proportional to the benefit, exclusive of 
any other method. 39 In a proceeding to condemn a 
portion of lots for parking along a highway-plan 
street, giving landowners credit, in the assessment 
of benefits, for the value of land previously dedicated 


plication of general method of assess¬ 
ment may be inequitable. 

D.C.—Philadelphia, B. & W. R. R. v. 
Hazen, 116 F.2d 543, 73 App.D.C. 

37. 

20. U.S.—Craighill v. Lambert, App. 
D.C., 18 S.Ct. 217, 168 U.S. 611, 42 
L.Ed. 599. 

18 C.J. p 1379 note 1. 

21. U.S.—Briscoe v. Rudolph, App.D. 
a, 31 S.Ct. 679, 221 U.S. 547, 55 
L.Ed. 348—Bauman v. Ross, App. 
£>.C., 17 S.Ct. 966, 167 U.S. 548, 42 
LufkL 270. 

2L5 D.C.—Philadelphia, B. & W. R. 
B. v. Hazen, 118 F.2d 543, 73 App. 
D.C. 37. 

22. UA—Briscoe v. Rudolph, App. 
D.C., 31 act. 679, 221 U.& 547, 65 
UEd. 848, 

S3- UJ3.— Baaaaan t. Ross, App.D.C., 


17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

24. U.S.—Wight v. Davidson, App.D. 
C., 21 S.Ct. 616, 1S1 U.S. 371, 45 L. 
Ed. 900. 

25. D.C.—Todd v. Macfarland, 20 
App.D.C. 176. 

26. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

27. D.C.—Rudolph v. Knox, 280 F. 
1007, 52 App.D.C. 33. 

18 C.J. p 1379 note 8. 

28. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 648, 42 L.Ed. 
270. 

28. U.S.—Bauman v, Ross, supra. 

30. D.C.—Allman v. District of Co¬ 
lumbia, 3 App.D.C. 8. 

31. D.C.—Metropolitan R. Co. v. 
Macfarland, 20 App.D.C. 421, af¬ 
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firmed 25 S.Ct. 28, 195 U.S. 322, 49 
L.Ed. 219. 

32. D.C.—Great Falls Ice Co. v. Dis¬ 
trict of Columbia, 19 D.C. 327. 

33. D.C.—District of Columbia v. 
Sanford, 35 App.D.C. 283. 

34. D.C.—District of Columbia v. 
Sisters of Visitation of Washing¬ 
ton, 15 App.D.C. 300. 

35. D.C.—Newman v. Newman, 42 
App.D.C. 588. 

18 C.J. p 1379 note 20. 

36. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

37. U.S.—Bauman v. Ross, supra. 

38. U.S.—Martin v. District of Co¬ 
lumbia, App.D.C., 27 S.Ct. 440, 205 
U.S. 135, 51 L.Ed. 743. 

39. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 
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for street purposes, as of the date of condemnation, 
as well as the value of the land condemned, has 
been held not error. 39 - 5 

In assessing the benefits to accrue from a public 
improvement, the enhancement of the fair market 
value is to be considered. 40 The assessment must 
be based on the purpose for which condemnation is 
had, 41 and there may be considered the situation as 
it will exist after the conversion of the land to the 
use for which it is being taken; this does not 
amount to the assessment of future benefits. 42 Thus, 
a street to be opened may be considered as a usable 
one, conforming to the grade established, 43 and not 
as a mere unimproved strip of land; 44 but there 
may not be considered the benefits that will accrue 
from the paving of the street or the construction of 
water mains and sewers therein 45 In assessing the 
benefits resulting from the establishment of a build¬ 
ing line, the jury may consider the removal of build¬ 
ings projecting beyond the building line, and also the 
fact that in the particular case certain buildings 
are permitted to remain temporarily. 46 

The deduction of benefits in awarding damages 
and the assessment for benefits do not constitute a 
double assessment, where the nature of the benefits 
considered in each case is different. 47 In assessing 
benefits the jury should allow for any amount de¬ 
ducted from the damages awarded on account of 
the benefit to the remainder of the tract. 48 It should 
also take into consideration the value of the portion 
of the lot or parcel of land previously dedicated by 
those sought to be assessed. 49 
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While it is conceded that under fair and equita¬ 
ble conditions, with assessments not exceeding ben¬ 
efits, an assessment on the front foot plan might be 
sustained, 60 nevertheless there are many places in 
the District of Columbia wherein the relation to 
each other of irregular and other lots abutting on 
avenues running diagonally through city squares, 
or on roads laid out in an irregular manner, is 
such that a general statute providing for assessment 
on the front foot plan cannot be equitably and valid¬ 
ly applied. 51 Likewise, it may be impossible in a 
particular case to apply the statutory rule in making 
an assessment for improving alleys, as where the as¬ 
sessment against a lot facing two alleys is much 
higher than the average assessment against other 
lots and is wholly disproportionate to any use which 
the lot is susceptible of by reason of the improve¬ 
ment. 52 On the other hand, where all the lots in a 
square are of similar shape and proportion, an as¬ 
sessment for the improvement of two alleys may be 
not invalid as arbitrary, unequal, or discrimina¬ 
tory 53 

b. Procedure 

The proceedings in the assessment of benefits In the 
District, and preliminary thereto, should comply with 
the usual rules and any applicable statutory requirements. 

There should be a substantial, if not a strict, 
compliance with the statutory procedure 54 for the 
assessment of benefits in the District. While, in 
the absence of the violation of constitutional right, 
notice other than that required by statute or mu¬ 
nicipal regulation is not necessary, 55 such provisions 
must be observed, 56 unless there is a waiver, as by 


39.5 D.C.—Nealy v. Hazen, 71 F.2d 
692, 63 App-D.C. 239, certiorari de¬ 
nied 55 S.Ct. 119, 293 U.S. 602, 79 
L.Ed. 694. 

40. D.C.—Wiegand v. Siddons, 41 
App.D.C. 130. 

41. D.C.—American Security, etc., 
Co. v. Rudolph, 38 App.D.C. 32. 

42. D.C.—Washington R., etc., Co. v. 
Newman, 41 App.D.C. 439. 

18 C.J. p 1379 note 28. 

43. D.C.—American Security, etc., 
Co. v. Rudolph, 38 App.D.C. 32. 

44. U.S.—District of Columbia v. 
Thompson, App.D.C., 50 S.Ct. 172, 
281 U.S. 25, 74 L.Ed. 667. 

45. D.C.—American Security, etc., 
Co. v. Rudolph, 38 App.D.C. 32. 

46. D.C.—Newman v. Newman, 42 
App.D.C. 588. 

47. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

48. U.S.—Bauman v. Ross, supra. 

49. D.C.—Lynchburg Inv. Corp. v. 
Rudolph, 40 App.D.C. 129. 


50. D.C.—Taliaferro v. Railway Ter¬ 
minal Warehouse Co., 43 F.2d 271, 
59 App.D.C. 376—Johnson v. Ru¬ 
dolph, 16 F.2d 525, 57 App.D.C. 29. 

51. D.C.—Reichelderfer v. Heching- 
er, 57 F.2d 943, 61 App.D.C. 104— 
Crosby v. Moebs, 57 F.2d 408, 61 
App.D.C. 42—Crosby v. Dodge, 46 
F.2d 727, 60 App.D.C. 36—Taliafer¬ 
ro v. Railway Terminal Warehouse 
Co., 43 F.2d 271, 59 App.D.C. 376 
—Dougherty v. Heurich, 40 F.2d 
815, certiorari denied Reichelder¬ 
fer v. American Security & Trust 
Co., 51 S.Ct 31, 282 U.S. 854, 75 
L.Ed. 757—Dougherty v. American 
Security & Trust Co., 40 F.2d 813, 
59 App.D.C. 301, certiorari denied 
Reichelderfer v. American Securi¬ 
ty & Trust Co., 51 S.Ct 31, 2 82 U.S. 
854, 75 L.Ed. 757—Johnson v. Ru¬ 
dolph, 16 F.2d 525, 57 App.D.C. 29. 

52. D.C.—Willner v. Hazen, 111 F. 
2d 511, 71 App.D.C. 373. 

53. D.C.—Carusi v. Hazen, 76 F.2d 
444, 64 App.D.C. 194. 
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54. D.C.—Smith v. Gotwals, 62 F.2d 
466, 61 App.D.C. 304. 

18 C.J. p 1380 note 42. 

55. D.C.—Carusi v. Hazen, 76 F.2d 
444, 64 App.D.C. 194. 

18 C.J. p 1380 note 43. 

Only mathematical computation re¬ 
quired for assessment 
Congress, in authorizing improve¬ 
ment of a particular street in Dis¬ 
trict and providing for assessment 
against abutting property owners in 
accordance with existing law, fixed 
with particularity location of im¬ 
provement and of property to be ben¬ 
efited, and set up a method of as¬ 
sessment which required only mathe¬ 
matical computation for its applica¬ 
tion, and, hence, there was no neces¬ 
sity for notice and hearing before 
as s es sment. 

D.C.—Philadelphia, B. & W. R. R. v. 
Hazen, 116 F.2d 543, 73 App.D.C. 37. 

56 . D.C.—Smith v. Gotwals, 62 F.2d 
466, 61 App.D.C. 304—District of 
Columbia v. Burgdorf, 6 App.D.C. 
465. 
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a voluntary appearance in the proceeding. 57 Al¬ 
though not required by an applicable statute, it is 
better, in addition to the statutory notice by ad¬ 
vertising in a newspaper, to serve personal notice 
on the owners of property along which it is pro¬ 
posed to pave or improve streets or alleys. 05 

There is no constitutional right to a trial by a 
common-law jury, 59 and the assessment of benefits 
may be intrusted to the same commission or jury 
which assesses the damages. 60 The conduct of the 
jury is not subjected to such close scrutiny as that 
of the common-law jury. 61 The commission or jury 
may view the premises. 62 

The usual rules with regard to assessments of 
benefits generally apply to the time for objecting 
to the selection and qualifying of jurors, 63 the mode 
of assessment, 64 the burden of proof, 65 the admis¬ 
sibility 66 and the weight and sufficiency 66 5 of evi¬ 
dence, witnesses, 67 questions of law and fact, 68 in¬ 
structions, 69 appeal and error, 70 and costs. 71 The 
validity of the assessment should appear from the 
record. 72 
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Lis pendens . A person acquiring title pending 
proceedings to condemn lands and to assess the 
benefits takes subject thereto, and is bound there¬ 
by. 73 

! A judgment in an assessment proceeding is not 
i subject to collateral attack; 74 but where a verdict 
as to damages and benefits is confirmed only as to 
damages it is not res judicata that there were no 
benefits. 75 

c. Revision or Reassessment 

There may be a revision of assessments, or a reassess¬ 
ment, by compliance with statutes providing therefor. 

Congress may provide for a reassessment where 
the first assessment is void for lack of due notice ; 76 
but a statute authorizing a reassessment for benefits, 
if for any reason the assessments shall be declared 
void, has been held to have no reference to invalid¬ 
ity consequent on the judicial decision of the un¬ 
constitutionality of the act authorizing the improve¬ 
ment. 77 


Perm and contents of notice 

In one case the court, although 
holding that the notice in question 
technically complied with the statute, 
cautioned the commissioners that in 
the future notices should be so print¬ 
ed. and the properties so individual¬ 
ized, as to readily attract the atten¬ 
tion of the owners. 

D.C.—Carusi v. Hazen, 76 F.2d 444, 
64 App.D.C. 194. 

57. D.C.—Newman v. Newman, 42 
App.D.C. 588—Wiegand v. Siddons, 
41 App.D.C. 130. 

58. D.C.—Carusi v. Hazen, 76 F.2d 
444, 64 App.D.C. 194. 

59. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

60. U.S.—Bauman v. Ross, supra. 

61. D.C.—-Wiegand v. Siddons, 41 
App.D.C. 130. 

18 C.J. P 1380 note 48. 

62. U.S.—Columbia Heights Realty 
Co. v. Rudolph, App.D.C., 30 S.Ct. 
581. 217 U.S. 547, 54 L.Ed. S77, 19 
Ann.Cas. 854. 

18 C.J. P 1380 note 49. 

63. U.S.—Columbia Heights Realty 
Co. v. Rudolph, supra. 

18 C.X P 1380 note 50. 

64. D.C.—Wilkinson v. District of 
Columbia, 22 App.D.C. 2S9. 

65. Benefits 

The burden is on the District to 
show the extent of the benefits, 

U.S.—Newman v. Lynchburg Inv. 
Corp., AppJXC., 35 S.Ct. 477, 236 
U.S. $ 92 , 59 L.Ed. 792. 

Washington R. r etc., Co. v. New¬ 
man, 41 App.D.C. 439. 


66. D.C.—Newman v. Newman, 42 
App.D.C. 5SS. 

18 C.J. p 1380 note 53. 

66.5 Benefit to property 
Evidence that plaintiff’s property 
was used largely as a railroad freight 
yard, that streets were required for 
access to plaintiff’s property which 
could withstand heavy hauling of 
freight in trucks to and from yard, 
together with statutory presumption 
of benefits, supported finding of com¬ 
missioners and of trial court that 
plaintiff's property was benefited by 
repaving of street so as to authorize 
an assessment therefor. 

D.C.—Philadelphia, B. & W. R. R. v. 
Hazen, 116 F.2d 543, 73 App.D.C. 37. 

Unequal or inequitable assessment 
Evidence failed to show* that plain¬ 
tiffs abutting property was “un¬ 
equally or inequitably assessed with 
relation to other property abutting” 
street improvement, where only one 
lot abutting street other than plain¬ 
tiffs was assessed because other lots 
adjacent to street either belonged to 
government or were found to abut on 
another street, and it was not shown 
that assessment on plaintiff's lot was 
inequitable as compared with assess¬ 
ment on other lot which was as¬ 
sessed. 

U.C.—Philadelphia, B. & W. R. R. v. 
Hazen, supra. 

67. Interested property owners can 
testify as to the benefits to their 
property. 

D.C.—Washington R., etc., Co. v. 
Newman, 41 App.D.C. 439. 
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Expert witnesses are entitled to 
compensation beyond the ordinary 
fees. 

D.C.—U. S. v. Cooper, 21 D.C. 491. 

68. U.S.—Briscoe v. Rudolph, App.D. 

C. , 31 S.Ct. 679, 221 U.S. 547, 55 L. 
Ed. 848. 

18 C.J. p 1380 note 55. 

69. D.C.—Henderson v. MacFarland, 
33 App.D.C. 312. 

18 C.J. p 1380 note 56. 

70. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

18 C.J. p 1380 note 57. 

71 . D.C.—Washington R., etc., Co. v. 
Newman, 41 App.D.C. 439. 

18 C.J. p 1380 note 58. 

72 . D.C.—Lynchburg Inv. Corp. v. 
Rudolph, 40 App.D.C. 129, affirmed 
35 S.Ct. 477, 236 U.S. 692, 59 L.Ed. 
792—Keyser v. District of Colum¬ 
bia, 3 App.D.C. 31. 

73. D.C.—Columbia Heights Realty 
Co. v. Macfarland, 31 App.D.C. 112. 

18 C.J. p 1381 note 62. 

74. U.S.—Briscoe v. Rudolph, App. 

D. C., 31 S.Ct. 679, 221 U.S. 547, 55 
L.Ed. 848. 

Buchanan v. Macfarland, 31 App. 
D.C. 6. 

75. U.S.—Columbia Heights Realty 
Co. v. Rudolph, App.D.C., 30 S.Ct. 
581, 217 U.S. 547, 54 L.Ed. 877, 19 
Ann.Cas. 854. 

76. U.S.—-Wormley v. District of Co¬ 
lumbia, App.D.C., 21 S.Ct 609, 645, 
181 U.S. 402, 45 L.Ed. 916, 921. 

77. D.C.—Macfarland v. Byrnes, 19 
App.D.C. 531. 
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Where there are statutory provisions relating to 
reassessments, a compliance therewith is necessary 
and sufficient; 78 and a similar rule obtains as to 
statutes dealing with a revision of assessments. 79 

d. Lien 

The assessment may be made a Hen on the land as¬ 
sessed, which continues until the assessment is paid. 
Where the District has bid in, and not resold, the prop¬ 
erty to which the lien attaches, it may permit redemp¬ 
tion after expiration of the statutory period for redemp¬ 
tion as a matter of right. 

An assessment may be made an immediate lien on 
the land assessed. 80 The institution of a proceeding 
for the condemnation of land for a public im¬ 
provement has been held to create a general and 
indeterminate lien on the property as it is then 
divided and subdivided, 81 which, on the confirmation 
of the assessment, becomes a special lien on the 
several parcels assessed, 82 notwithstanding the 
transfer of title pending the proceeding. 83 This 
later lien is not affected by the fact that the time 
and the manner of enforcement thereof are not 
definitely provided for in the act under which the 
proceeding is had. 84 

The lien continues until it is removed by payment 
of the assessment, with interest, penalties, and 
costs; 85 and in the absence of a statute prohibit¬ 
ing it from doing so, the District, where it has bid 
in, but has not resold, the property, may permit re¬ 
demption after the expiration of the statutory period 
during which the owner or other interested person 
may redeem as a matter of right. 86 

e. Enforcement of, or Belief against, Assess¬ 

ments 

Assessments are enforceable In the manner prescribed 
by statute. In a proper case, suit may be maintained 
for a refund or for equitable relief. 
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Assessments for public improvements in the Dis¬ 
trict may, and should, be enforced in the manner pre¬ 
scribed by statute. 87 It seems that a tax certificate 
issued to a property owner which makes no ref¬ 
erence to an assessment for a public improvement on 
the property bars an action for the collection there¬ 
of. 88 : 

Provided it is brought in a court having jurisdic¬ 
tion thereof, 89 and within the proper time, 90 a 
suit may be maintained to recover a refund of an 
assessment paid where the District has abandoned 
the purpose of making the public improvement for 
which the assessment was made 91 or the claim is 
within a statute authorizing refunds in cases where 
like assessments, or assessments against similar 
property, have been held void or erroneous. 92 

Ordinarily, a bill in equity will not lie to vacate 
an assessment and to restrain the collection thereof, 
where the remedy at law is adequate; 93 but there 
is jurisdiction where lands are about to be assessed 
and subjected to liens under an alleged unconstitu¬ 
tional law; 94 and, where there has been an un¬ 
authorized sale of the property for nonpayment of 
an assessment, equity has jurisdiction to vacate the 
sale and remove the cloud from the title. 95 

The determination of the specific amount of the 
assessment is not a condition precedent to equitable 
relief. 96 In a particular case a complaint in a suit 
for equitable relief may be sufficient as against a 
motion to dismiss, 97 and a suggestion of laches may 
be without substance. 98 

§ 15. Torts 

a. In general 

b. Defects or obstructions in public ways 


78. U.S.—Columbia Heights Realty 
Co. v. Rudolph, App.D.C., 30 S.Ct. 
581, 217 U.S. 547, 54 L.Ed. 877, 19 
Ann.Cas. 854. 

18 C.J. p 1380 note 60. 

78. D.C.—Great Falls Ice Co. v. 

District of Columbia, 19 D.C. 327. 
18 C.J. p 1380 note 61. 

80. U.S.—Bauman v. Ross, App.D.C., 
17 S.Ct. 966, 167 U.S. 548, 42 L.Ed. 
270. 

81. D.C.—Wilkinson v. District of 
Columbia, 22 App.D.C. 289. 

82. D.C.—Wilkinson v. District of 
Columbia, supra. 

83. D.C.—Columbia Heights Realty 
Co. v. Macfarland, 31 App.D.C. 122. 

18 C.J. p 1381 note 71. 

84. D.C.—Buchanan v. Macfarland, 
31 App.D.C. 6. 


85. D.C.—Hall v. District of Colum¬ 
bia, 47 App.D.C. 552. 

86. D.C.—Hall v. District of Colum¬ 
bia, supra. : 

87. U.S.—District of Columbia v. 
Brooke, App.D.C. f 29 S.Ct 560, 214 
U.S. 138, 53 L.Ed. 941. 

18 C.J. p 1381 note 66 [bj. 

88. D.C.—District of Columbia v. 
Sanford, 35 App.D.C. 283. 

89. U.S.—District of Columbia v. 
Thompson, App.D.C,, 50 S.Ch 172, 
281 U.S. 25, 74 L.Ed. 677. 

90. U.S.—District of Columbia v. 
Thompson, supra. 

D.C.—Lake, to Use of Peyser, v. Dis¬ 
trict of Columbia, 72 F.2d 174, 63 
App.D.C. 306. 

9L U.S.—District of Columbia v. 
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Thompson, App.D.C., 50 S.Ct 172, 
281 U.S. 25, 74 L.Ed. 677. 

92. D.C.—Lake, to Use of Peyser v. 
District of Columbia, 72 F.2d 174, 
63 App.D.C. 306. 

93. D.C.—Buchanan v. Macfarland, 
31 APP.D.C. 6. 

94. U.S.—Craighill v. Lambert App. 
D.C., 18 S.Ct. 217, 168 U.S. 611, 42 
L.Ed. 599. 

95. D.C.—Buchanan v. Macfarland, 
31 App.D.C. 6. 

96. D.C.—Craighill v. Van Riswick, 
8 App-D.C. 185, reversed on other 
grounds 18 S.Ct 217, 168 U.S. 611, 
42 L-Ed, 599. 

97. D.C.—-Willner v. Hazen, 111 F. 
2d 511, 71 App.D.C. 373. 

98. D.C.—Smith v. Gotwals, 62 F.2d 
466, 61 App.D.a 304. 
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a. In General 

The District is liable for torts committed by its offi¬ 
cers or agents in performing proprietary or corporate 
functions, but not public or governmental functions, such 
as the exercise of the police power. 

The District of Columbia has been broadly de¬ 
clared to be responsible for the negligence of its em¬ 
ployees where it results in personal injuries to in¬ 
dividuals. 98 - 50 

The District is liable for negligence in the per¬ 
formance of its municipal duties for local purposes 
and benefits 99 or in fulfilling a function of a proprie- 
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tarj-99.5 or corporate 09 - 10 character. On the other 
hand, torts committed by officers or employees of 
the District in the exercise of governmental func¬ 
tions cannot be made the basis of liability in a suit 
against the District. 99 - 15 So, it is not liable for the 
nonperformance, 1 or the negligent performance, 2 of 
acts, duties, powers, or functions of a public or gov¬ 
ernmental character, for the purpose of the general 
public welfare, such as the maintenance of a sys¬ 
tem of public education, 3 fire, 4 police, 4 - 5 and health 5 
departments, or a water sprinkler or shower for 
children. 6 


8050 U.S.—O’Toole v. TT. S., D.C. 
Del.* 106 F.Supp. 804, affirmed in 
part and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

99. U.S.—Best v. District of Colum¬ 
bia, App.D.C., 54 S.Ct. 487, 291 U.S. 
411, 78 DEd. 882. 

D.C.—Coates v. District of Columbia, 
42 App.D.C. 194—Brown v. District 
of Columbia, 29 App.D.C. 273, 25 
U R.A..N.S., 98. 

Interference with business 

If, as result of negligence, time 
for completion of vehicular under¬ 
pass is unduly and unreasonably pro¬ 
longed. thereby continuing interfer¬ 
ence with business for an unneces¬ 
sary length of time, recovery might 
be had against District. 

D.C.—Meyers v. District of Colum¬ 
bia, D.C., 17 F.R.D. 216. 

99.5 D.C.—Calomeris v. District of 
Columbia, D.C., 125 F.Supp. 266, af¬ 
firmed 226 F.2d 266, 96 U.S.App.D. 
C. 364, followed in Weston v. D. of 
C.. 226 F.2d 268, 96 U.S.App.D.C. 
366. 

Adams v. District of Columbia, 
Mun.App., 122 A.2d 765. 

Operation of public market by Dis¬ 
trict is a proprietary function, and 
District is liable for injuries to a 
customer at market, under law relat¬ 
ing to its proprietary obligation as 
owner and operator of property used 
for business purposes to one invited 
there as a customer, and mere fact 
that market is operated pursuant to 
& specific mandate of congress does 
not change that principle. 

D.C.—District of Columbia v. Green, 
223 F.2d 312, 96 U.S.App.D.C. 20. 

99.19 D.C.—Adams v. District of Co¬ 
lumbia, Mun.App., 122 A.2d 765. 

99.15 D.C.—Scull v. District of Co¬ 
lumbia, C.A., 250 F.2d 767—Capital 
Transit Co. v. District of Columbia, 
225 F.2d 38, 9$ U.S.App.D.C. 199. 

Adams v. District of Columbia. 
UutL App., 122 A.2d 765—District 
of Columbia v. World Fire & Ma¬ 
rine Ins. Co., lCun.App., 68 A 2d 222 
—Savage v. District of Columbia, 
itaJtap* 52 A-2d 12& 


1. D.C.—Brown v. District of Co¬ 
lumbia, 29 App.D.C. 273, 25 L.R.A., 
N.S., 98. 

Private action 

Generally, private action for dam¬ 
ages will not lie against District for 
failure to perform governmental du¬ 
ty. 

D.C.—Smith v. District of Columbia, 
189 F.2d 671, 89 U.S.App.D.C. 7, 39 
A.L.R.2d 773. 

2. D.C.—Capital Transit Co. v. Dis¬ 
trict of Columbia, 225 F.2d 38, 96 
U.S.App.D.C. 199—District of Co¬ 
lumbia v. May, 68 F.2d 755, 63 App. 
D.C. 10, certiorari denied May v. 

j District of Columbia, 54 S.Ct. 641, 

! 292 U.S. 630, 78 L.Ed. 1484—Till¬ 

man v. District of Columbia, 29 
F.2d 442, 58 App.D.C. 242—Jones 
v. District of Columbia, 279 F. 188, 
51 App.D.C. 319—Coates v. District 
of Columbia, 42 App.D.C. 194. 

Calomeris v. District of Colum¬ 
bia, D.C., 125 F.Supp. 266, affirmed 
226 F.2d 266, 96 U.S.App.D.C. 364, 
followed in Weston v. D. of C., 226 
F.2d 268, 96 U.S.App.D.C, 366— 
Douffas v. Johnson, D.C., 83 F. 
Supp. 644. 

Roberson v. District of Columbia, 
Mun.App., S6 A.2d 536. 

Former city of Washington was 
within the application of a like rule 
governing municipalities generally. 
D.C.—Grumbine v. Washington, 9 D. 
C. 578, 29 Am.R. 626. 

Housing war department in District 
building 

Where District, during war emer¬ 
gency, permitted temporary use of 
part of municipal center building un¬ 
der an arrangement wheTeby part of 
an appropriation for housing war de¬ 
partment was allocated to cover de¬ 
partments pro rata share of building 
operating expenses, District was ren¬ 
dering a public service in aid of war 
effort, and not stepping out of its role 
of performing governmental func¬ 
tions so as to be deemed to be en¬ 
gaged in business of renting office 
space, and was immune from liability 
for injuries sustained by visitors in 
building. 

7*n 


! D.C.—Wilson v. District of Columbia, 
179 F.2d 44, 86 U.S.App.D.C. 28. 
Rent-free cafeteria for employees 
Fact that District permitted op¬ 
eration of a cafeteria and lunchroom 
rent-free for convenience of em¬ 
ployees in municipal center building 
did not preclude application of gov¬ 
ernmental immunity defense to action 
by visitors of building for personal 
injuries sustained on slippery floor. 
D.C.—Wilson v. District of Columbia, 
gupra. 

3. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463. 

4. D.C.—Brown v. District of Co¬ 
lumbia, 29 App.D.C. 273, 25 L.R.A., 
N.S., 98. 

4.5 D.C.—Capital Transit Co. v. Dis¬ 
trict of Columbia, 225 F.2d 38, 96 
U.S.App.D.C. 199. 

Adams v. District of Columbia, 
Mun.App., 122 A.2d 765. 

Breaking open, door of premises 

(1) District was engaged in a gov¬ 
ernmental function in maintaining a 
police department, and therefore it 
was not liable to plaintiff for alleged 
acts of its police officers in breaking 
open door of plaintiff’s premises and 
placing third persons in possession 
thereof, since officers were not fur¬ 
thering strictly corporate or proprie¬ 
tary interests of District, and were 
not representing it so> as to make it 
answerable in damages either under 
theory of respondeat superior or un¬ 
der any other theory of agency. 

D.C.—Savage v. District of Columbia, 

Mun.App., 52 A.2d 120. 

(2) District was not liable, on 
ground of ratification, for such al¬ 
leged torts of its police officers be¬ 
cause corporation counsel of District 
represented police officers in trial 
court, since there was no ratification. 
D.C.—Savage v. District of Columbia. 

supra. 

5. D.C.—Coates v. District of Co¬ 
lumbia, 42 App.D.C. 194. 

18 C.J. p 1383 note 33. 

6. D.C.—Tillman v. District of Co¬ 
lumbia, 29 F.2d 442, 58 App.D.C. 
242. 
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In this connection, the exercise of the police pow¬ 
er, 6 * 6 as in the prevention of loitering, congregat¬ 
ing, and playing on public sidewalks, € * 10 is strictly 
a governmental function. The collection of gar¬ 
bage, 7 the maintenance of a general hospital for the 
care of the indigent sick, 7 * 5 or the care and mainte¬ 
nance of trees and parkings, 7 * 10 is the exercise of a 
governmental function within the meaning of the 
foregoing rule; also, the District is acting in its gov¬ 
ernmental capacity when it receives a person into 
the asylum and jail for observation as to mental 
condition. 8 

It has been declared that the court is bound to 
honor this distinction between governmental and 
proprietary functions, although the dichotomy has 
been soundly criticized, 8 * 5 and although the de¬ 
fense of government function to a complaint for 
negligence, mistreatment, or malpractice is an ob¬ 
solescent and dying doctrine. 8 * 10 

Where the District authorities permit a property 
owner to erect a retaining wall on the publicly 
owned parking, at his own expense, and he leases 
the property and its appurtenances to a tenant, the 
latter assumes the primary duty of keeping the wall 
safe; hence, had he been injured by a collapse of 
the wall due to his own negligent failure to repair 
it, he could not have recovered from the District, 
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and his invitee has no greater right against the Dis¬ 
trict than the tenant would have had in similar 
circumstances. 8 * 15 

The Federal Tort Claims Act, 28 U.S.C.A. §§ 1346 
(b), 2671 et seq., does not include, or apply to, the 
District of Columbia. 8 * 20 

Maintenance of public building . The District is 
not liable for negligence in the maintenance of a 
building used for the performance of duties of a 
public or governmental character, 9 except where a 
nuisance is created. 10 

Safety of bathing beach . The District is not lia¬ 
ble for the safety of a bathing beach to the same 
degree that it is for the safety of public ways and 
parks; it is under no duty to mark the depth of the 
water so as to guard bathers from venturing too 
far. 11 

Sewers, drains, and mains . The District is not 
responsible for the exercise of judgment and dis¬ 
cretion in the making or alteration of a plan for a 
sewer or drainage system ; 12 but it is liable for neg¬ 
ligence in the actual construction or repair of sew¬ 
ers, 13 or in the installation or maintenance of water 
mains. 13 * 5 If the District fails to perform some 
duty for which it is liable in damages, it is not 
absolved merely because its failure may involve 


€.5 D.C.—Roberson v. District of Co¬ 
lumbia, Mun.App., 86 A.2d 536. 

6.10 D.C.—Roberson v. District of 
Columbia, supra. 

7. D.C.—Loube v. District of Co¬ 
lumbia, 92 F.2d 473, 67 App.D.C. 
322. 

7.5 D.C.—Calomeris v. District of 
Columbia, 226 F.2d 266, 96 U.S.App. 
D.C. 364 followed in AVeston v. Dis¬ 
trict of Columbia, 226 F.2d 268, 96 
U.S.App.D.C. 366. 

Pay patient 

Purpose of District general hospi¬ 
tal is care of indigent sick, a gov¬ 
ernmental function, and District was 
not liable for alleged negligent in¬ 
jury to a patient, irrespective of 
whether injured patient was a pay 
patient. 

D.C.—Calomeris v. District of Co¬ 
lumbia, 226 F.2d 266, 96 U.S.App. 
D.C. 364, followed in Weston v. 
District of Columbia, 226 F.2d 268, 
96 U.S.App.D.C. 366. 

7.10 D.C.—District of Columbia v. 
World Fire & Marine Ins. Co., Mun. 
App., 68 A.2d 222. 

8. D.C.—Jones v. District of Colum¬ 
bia, 279 F. 188, 51 App.D.C. 319. 

8.5 D.C.—Scull v. District of Colum¬ 
bia, C.A., 250 F.2d 767. 

8.10 D.C.—Calomeris v. District of 
Columbia, 226 F.2d 268, 96 U.S. 


App.D.C. 364, followed in Weston j 
v. District of Columbia, 226 F.2d 
268, 96 U.S.App.D.C. 366. 

8.15 D.C.—Bowles v. Mahoney, 202 
F.2d 320, 91 U.S.App.D.C. 155, cer¬ 
tiorari denied Mahoney v. Bowles, 
73 S.Ct. 505, 344 U.S. 925, 97 L.Ed. 
719. 

8.20 U.S.*—O’Toole v. U. S. f D.C.Del., 
106 F.Supp. 804, affirmed in part 
and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

D.C.—Calomeris v. District of Co¬ 
lumbia, 226 F.2d 266, 96 U.S.App. 
D.C. 364, followed in Weston v. 
District of Columbia, 226 F.2d 268, 
96 U.S.App.D.C. 366—Wilson v. Dis¬ 
trict of Columbia, 179 F.2d 44, 86 
U.S.App.D.C. 28. 

Douffas v. Johnson, D.C., 83 F. 
Supp. 644. 

9. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463—Brown v. 
District of Columbia, 29 App.D.C. 
273, 25 L.R.A..N.S., 98. 

18 C.J. p 1384 note 55. 

10. D.C.—Roth v. District of Colum¬ 
bia, 16 APP.D.C. 323. 

18 C.J. p 1384 note 56. 

Wet and slippery floor as not nui¬ 
sance 

Fact that floor of municipal center 
building owned by District was wet 
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and slippery due to weather condi¬ 
tions did not amount to a nuisance, 
so as to render District liable for in¬ 
juries sustained by visitor in fall on 
slippery floor as one resulting from 
nuisance. 

D.C.—Wilson v. District of Columbia, 
179 F.2d 44, 86 U.S.App.D.C. 28. 

11. D.C.—McGraw v. District of Co¬ 
lumbia, 3 App.D.C. 405, 25 L.R.A. 
691. 

18 C.J. p 1384 note 58. 

1 2m U.S.—Johnston v. District of Co¬ 
lumbia, D.C., 6 S.Ct 923, 118 U.S. 
19, 30 L*J2d. 75. 

D.C,—District of Columbia v. Crop- 
ley, 23 App.D.C. 232. 

13. U.S.—Johnston v. District of Co¬ 
lumbia, D.C., 6 S.Ct. 923, 118 U.S. 
19, 30 L,.Ed. 75. 

13.5 D.C.—Scull v. District of Co¬ 
lumbia, C.A., 250 F.2d 767. 

Absence of profit 

Circumstance that District was not 
permitted by code to make profit on 
water sold would not convert func¬ 
tion of selling water into purely gov¬ 
ernmental one. District could be held 
liable for negligent operation of mo¬ 
tor vehicle by employee of District 
government in connection with in¬ 
stallation of water mains. 

D.C.—Scull v. District of Columbia. 
, C.A., 250 F.2d 767. 
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sewers ; 13 * 10 jt is not liable for failure to provide 
a sewer system adequate to carry off heavy sum¬ 
mer rains quickly enough to avoid flooding, on the 
theory of failure to abate a nuisance or duty to 
provide an adequate sewer sj’stem. 13 * 15 

Circumstances excluding liability . The District ! 
is not liable for such acts of the commissioners as 
they perform as the agents of congress rather than 
of the District, 14 for the nonperformance by the 
commissioners of an alleged duty not actually im¬ 
posed on them, 15 or for an unauthorized exercise of 
power beyond the District boundaries. 16 

Negligence of board of education. Where the 
board of education is guilty of actionable negli¬ 
gence, the action will lie against the District. 17 

Contribution. Notwithstanding the provisions of 
the Owners’ Financial Responsibility Act, D.C. 
Code 1951, § 40-403, where a bus passenger sues the 
bus company for injuries arising from a collision 
between a bus and an automobile operated by the 
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District and operated by a policeman, the bus com¬ 
pany has been held unable to maintain a third-party 
action against the District for contribution. 1 ™ 

b. Defects or Obstructions in Public Ways 

The District is not an insurer of the safety of persons 
using its public ways and must only maintain them in a 
reasonably safe condition; where it is negligent in fail¬ 
ing to do so after it has had notice of their dangerous 
condition, it is liable for resulting injuries. 

The District of Columbia must exercise reason¬ 
able care to keep the streets in a reasonably safe 
condition, 17 - 50 is under a duty to keep the pavement 
and the sidewalks of the streets in such condi¬ 
tion, 17 - 55 and is liable for negligently failing to do 
so, 17 * 60 or for injuries resulting from negligent dis¬ 
regard of defects in streets. 17 - 65 More precisely, 
the District is liable for injuries resulting from its 
negligence in failing to maintain its public ways in a 
reasonably safe condtion after it has had notice of 
their defective and dangerous condition, 18 but not 
in the absence of notice. 19 Its liability is the same as 


13-10 D.C.—Booth v. District of Co¬ 
lumbia. 241 F.2d 437, 100 U.S.App. 
D.C. 32. 

“The District has no immunity 
from the consequences of its negli¬ 
gent operation of the sewerage de¬ 
partment.” 

D.C.—Scull v. District of Columbia, 

C. A., 250 F.2d 767, 768. 

13.15 D.C.—Booth v. District of Co¬ 
lumbia, 241 F.2d 437, 100 U.S.App. 

D. C. 32. 

14. D.C.—Smith v. District of Co¬ 
lumbia, 25 App.D.C. 370. 

15- D.C.—Smith v. District of Co¬ 

lumbia, supra. 

16. D.C.—Coates v. District of Co¬ 
lumbia, 42 App.D.C. 194. 

17. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463. 

17.5 D.C.—Capital Transit Co. v. 
District of Columbia, 225 F.2d 38, 
95 U.S.App.D.C. 199. 

17.50 D.C.—Smith v. District of Co¬ 
lumbia, 189 F.2d 671, 89 U.S.App. 
D.C. 7, 39 A.L.R.2d 773—Elliott v. 
District of Columbia, 160 F.2d 386, 
82 U.SJLpp.D.C. 64. 

; 

17-55 D.C.—Gilroy v. U. S., D.C., 112 
F.Supp. 664. 

Safety for wanting’ 

D.C.—Jones v. District of Columbia, 
Mun.App., 123 A.2d 364. 

Trap doors in sidewalk 
Under District law, sidewalks ex¬ 
tend from curb to building line, and 
it is duty, not only of District, but 
also of owner of property for whose 
convenience and use trap doors are 
placed in sidewalk, to keep them in 
% safe condition. 


D.C.—Gittleson v. Robinson, Mun. 
App., 61 A.2d 635. 

17.60 D.C.—Jones v. District of Co¬ 
lumbia, Mun.App., 123 A.2d 364. 

17.65 D.C.—Smith v. District of Co¬ 
lumbia, 189 F.2d 671, 89 U.S.App. 
D.C. 7, 39 A.L.R.2d 773. 

High degree of liability 

Law of District of Columbia holds 
municipality to a very high degree of 
liability for damages resulting from 
failure to maintain streets of city in 
a reasonably safe condition. 

D.C.—Gilroy v. U. S., D.C., 112 F. 
Supp. 664. 

18. D.C.—Way v. Efdimis, 85 F.2d 
258, 66 App.D.C. 92—District of 
Columbia v. Berberich, 6 F.2d 710, 
56 App.D.C. 12—District of Colum¬ 
bia v. Bauer, 4 F.2d 947, 55 App. 
D.C. 2S0, certiorari denied 45 S.Ct. 
636, 268 U.S. 700, 69 L.Ed. 1165— 
Stephenson v. District of Colum¬ 
bia, 297 F. 876, 54 App.D.C. 297— 
Jackson v. District of Columbia, 
48 App.D.C. 396—District of Co¬ 
lumbia v. Caton, 48 App.D.C. 96. 

18 C.J. p 1383 note 40. 

19. D.C.—District of Columbia v. 
Payne, 13 App.D.C. 500. 

18 C.J. p 1383 note 41. 

Timely notice, actual or constructive 
D.C.—Jones v. District of Columbia, 
Mun.App., 123 A.2d 364. 

District not required to take notice 
of defects instantly 
D.C.—Jackson v. District of Colum¬ 
bia, 48 App.D.C. 396. 

Fall on slippery spot; ice or snow 
(1) Where pedestrian, who alleg¬ 
edly fell on slippery spot in street, 
did not show that District had actual 
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or constructive notice of existence of 
slippery spot, pedestrian could not 
recover. 

D.C.—Aben v. District of Columbia, 
221 F.2d 110, 95 U.S.App.D.C. 237. 

(2) Where snow or ice has been 
permitted to remain untreated on 
sidewalk or crosswalk and has been 
formed into humps or ridges or other 
shapes of such size and location as to 
constitute danger aggravated over 
its original mere slipperiness and un¬ 
usual in comparison with general 
conditions naturally prevalent 
throughout city, and such condition 
has remained for period of time suffi¬ 
cient to give rise to constructive no¬ 
tice to municipal authorities and an 
opportunity for them to remedy it, 
District is liable for injuries of which 
such dangerous condition is proxi¬ 
mate cause. 

D.C.—Lyons v. District of Columbia, 
214 F.2d 203, 93 U.S.App.D.C. 278. 

Weather reports as contradicting 
constructive notice 
In action against District for per¬ 
sonal injuries suffered in fall on 
street, weather reports, placed in rec¬ 
ord, which stated that, after a cer¬ 
tain snowfall, over one inch of un¬ 
melted snow remained on ground at 
seven thirty that evening, that only 
a trace remained on evening of fol¬ 
lowing day, and only traces of precip¬ 
itation occurred on two following 
days, and that by day of accident, 
main highways were free of ice, tend¬ 
ed to contradict inference that Dis¬ 
trict had constructive notice of slip¬ 
pery spot allegedly causing pedes¬ 
trian's fall. 

D.C.—Aben v. District of Columbia- 
221 F.2d 110, 95 U.S.App.D.C. 237. 



27 C.J.S. 

that of other municipal corporations; 20 and it ex¬ 
tends to a path or walk in the space between the 
main sidewalk and the building line. 21 

The District is liable for failure to maintain its 
streets in a reasonably safe condition when that 
failure is attributable to a defect in a general plan 
of improvement in the formulation and adoption of 
which the municipality has discretion; 21 * 5 users of 
public sidewalks and streets do not assume the risk 
of even known defects, where the municipality has 
a duty, as in the District, to exercise reasonable 
care to maintain the public way in a reasonably safe 
condition. 21 - 10 The liability of the District, in this 
connection, is limited to the physical condition of 
the street or sidewalk. 21 * 16 

The District is not an insurer of the safety of 
persons using its streets and sidewalks; 22 it suf¬ 
ficiently discharges its duties when it maintains its 
streets and roadways in a reasonably safe condition 
for travel in the ordinary modes ; 23 and where there 
is no negligence on its part, there can be no recov- 
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ery against it. 24 The usual rules as to the exercise 
of ordinary care and prudence by plaintiff, and as to 
contributory negligence and proximate cause, all 
applj*. 24 - 5 

In making public improvements the District is 
not liable where the work is done in a proper and 
reasonably careful manner to avoid injury, and the 
means and instruments employed are reasonably 
adapted to the accomplishment of the undertaking, 
and are not of an unnecessarily dangerous char¬ 
acter. 25 It is not required to adopt the newest and 
safest methods either in the construction and main¬ 
tenance of its streets or in the character of appli¬ 
ances used for warning pedestrians approaching a 
railroad crossing. 26 As to the latter, all that is re¬ 
quired is that they shall be reasonably adequate for 
the purpose. 27 

The District snow removal statute did not change 
or add to the basic liability of the District govern¬ 
ment with respect to safe conditions on the public 
streets. 27 * 5 The District is not required to keep 


20. D.C.—Clark v. District of Co¬ 
lumbia, 14 D.C. 79. 

21. D.C.—Way v. Efdimis, 85 F.2d 
258, 66 App.D.C. 92. 

18 C.J. p 1384 note 45. 

21.5 D.C.—Booth v. District of Co¬ 
lumbia, 241 F.2d 437, 100 U.S.App. 
D.C. 32—District of Columbia v. 
Caton, 48 App.D.C. 96. 

21.10 D.C.—Dougherty v. Chas. H. 
Tompkins Co., 240 F.2d 34, 99 U.S. 
App.D.C. 348. 

21.15 D.C.—Roberson v. District of 
Columbia, Mun.App., 86 A.2d 536. 
Pedestrian caused to fall by boys 
Where pedestrian allegedly was in¬ 
jured on being struck and caused to 
fall by boys loitering on and ob¬ 
structing sidewalk in District, Dis¬ 
trict was not liable for negligence, if 
any, in its performance of govern¬ 
mental function of controlling use of 
sidewalk which had no defect. 

D.C.—Roberson v. District of Colum¬ 
bia, Mun.App., 86 A.2d 536. 

22. D.C.—Smith v. District of Co¬ 
lumbia, 189 F.2d 671, 89 U.S.App. 
D.C. 7, 39 A.L.R.2d 773—Campbell 
v. District of Columbia, 78 F.2d 
725, 64 App.D.C. 375—Jackson v. 
District of Columbia, 48 App.D.C. 
396. 

Jones v. District of Columbia, 
Mun.App. f 123 A.2d 364—District 
of Columbia v. Williams, Mun. 
App. y 46 A.2d 111. 

18 C.J. p 1383 note 43. 

23. D.C.—Campbell v. District of 
Columbia, 78 F.2d 725, 64 App.D.C. 
375. 

24. D.C.—Campbell v. District of 


Columbia, supra—Hageage v. Dis¬ 
trict of Columbia, 42 App.D.C. 109. 
Negligence imputed from failure to 
perform duty 

Its liability sounds in negligence, 
not necessarily active negligence, but 
negligence imputed from a failure to 
perform a duty. 

D.C.—Smith v. District of Columbia, 
189 F.2d 671, 89 U.S.App.D.C. 7, 39 
A.L.R.2d 773. 

Jones v. District of Columbia, 
Mun.App., 123 A.2d 364. 

Pit at edge of sidewalk 
Whether it is negligent to main¬ 
tain a sidewalk with an unmarked 
and unguarded pit at its edge depends 
on circumstances of particular case, 
such as purpose served by pit, diffi- j 
culty of filling it or guarding public 
against it, width of sidewalk, custom¬ 
ary amount of travel over it, char¬ 
acter of lighting at night, and ap¬ 
pearance and use of adjacent build¬ 
ings. 

D.C.—Elliott v. District of Columbia, 
160 F.2d 386, 82 U.S.App.D.C. 64. | 

24.5 D.C.—Smith v. District of Co- j 
lumbia, 189 F.2d 671, 89 U.S.App. j 
D.C. 7, 39 A.L.R.2d 773. ! 

25. D.C.—District of Columbia v. 

Ashton, 14 App.D.C. 571. 

Steam roller 

The right to use a steam roller on 
a public street for the purpose of re¬ 
pair necessarily includes the right 
to retain it on the street until a rea¬ 
sonable time after the necessity for 
the use of the machine has terminat¬ 
ed. The temporary disability of the 
machine is immaterial. While it is 
the duty of the District to give no¬ 
tice of the presence of a steam roller 
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on the streets, a view of the object 
in time to avoid it without injury 
amounts to notice. 

U.S.—District of Columbia v. Moul¬ 
ton, App.D.C., 21 S.Ct- 840, 182 U.S. 
576, 45 D.Ed. 1237. 

26. D.C.—Campbell v. District of 
Columbia, 78 F.2d 725, 64 App.D.C. 
375. 

27. D.C.—Campbell v. District of 
Columbia, supra. 

27.5 D.C.—Smith v. District of Co¬ 
lumbia, 189 F.2d 671, 89 U.S.App. 
D.C. 7, 39 A.L.R.2d 773. 

Notice of dangerous condition 

(1) With respect to snow and ice. 
District is liable when, on notice of 
dangerous condition of any particu¬ 
lar place, it neglects to remedy it. 
D.C.—Smith v. District of Columbia, 

supra. 

(2) In District, if snow or ice has 
been permitted to remain untreated 
on sidewalk or crosswalk and has 
formed into humps or ridges or oth¬ 
er shapes of such size and location 
as to constitute a danger, aggravated 
over its original mere slipperiness, 
and unusual in comparison with gen¬ 
eral conditions naturally prevalent 
throughout city, and if condition has 
remained for period sufficient to give 
rise to constructive notice to munici¬ 
pal authorities, and opportunity for 
them to remedy it. District is liable 
for injuries of which dangerous con¬ 
dition is proximate cause. 

U.S.—Smith v. District of Columbia, 
supra. 

Sidewalk surrounding federally 
owned reservation 
(1) Snow Removal Act does not 
shift responsibility for removal of 
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the streets free from snow and ice at all times; 28 
and under a statute requiring the commissioners, 
within a specified time after the falling of snow or 
sleet, to clear the sidewalks so as to render them rea¬ 
sonably safe, the District does not have the duty to 
render the condition harmless. 28 * 5 If, however, the 
District has notice of a dangerous icy condition on \ 
the sidewalk adjacent to a public building which it 
maintains, it may be liable for negligence to one 
injured because of such condition, even though new 
snow and sleet have aggravated the condition. 2810 

There are certain permissible obstructions to 
sidewalks, the mere presence of which will not ren¬ 
der the District liable for injuries in connection 
therewith. 29 In such case there is no duty to illumi¬ 
nate especially the place of the obstruction or to 
place there a police officer to warn pedestrians. 30 

The District of Columbia is not liable for a de¬ 
fect in a reservation owned and controlled by the 
federal government; 31 but both the District and a 
private property owner may be liable for injuries 
resulting from a hole in a sidewalk where the hole 
is partly on District property and partly on private 
property. 32 

A pedestrian walking on or across the parking 
or tree spaces between the sidewalk and the curb, 


not specially reserved for travel, is required to use 
a greater degree of care than when using a paved 
walk. 33 

“Choice of ways” In the absence of evidence 
that a person who slipped on an icy sidewalk knew, 
or should have known, of a safer route, the “choice 
of ways” doctrine, relied on by the District to show 
contributory negligence, is inapplicable. 33 * 5 

Nuisance . The District is not liable for injury re¬ 
sulting from a nuisance in connection with a side¬ 
walk, where the District neither created nor main¬ 
tained the nuisance. 33 * 10 

§ 16. Fiscal Management 

After the submission of estimates by the commis¬ 
sioners, congress makes appropriations for the expenses 
of the District and a percentage, prescribed by statute, 
of the requisite funds is furnished by the United States, 
the remainder being raised by taxation in the District. 
The treasurer of the United States has custody of the 
funds so raised. 

The commissioners are required to submit annu¬ 
ally to the secretary of the treasury estimates of 
the money needed for the expenses of the govern¬ 
ment of the District for the ensuing fiscal year. 34 
After the secretary has considered and passed on 
such estimates, he must return both the original esti- 


snow from streets and sidewalks ad¬ 
jacent to federal property from Dis¬ 
trict to director of national park 
service In such sense as to bar a 
suit against District for personal in¬ 
juries sustained by pedestrian in fall 
on slippery sidewalk. 

D.C.—District of Columbia v. Camp¬ 
bell, CJU 254 F.2d 357. 

(2) Even though Snow Removal 
Act makes it duty of director of 
national park service to remove snow 
and ice from sidewalks in front of 
or around reservation owned by 
United States, end even though side¬ 
walk on which plaintiff fell was 
part of public sidewalk surrounding a 
federally owned reservation on which 
was situated municipal court build¬ 
ings, District was nevertheless lia¬ 
ble for pedestrian’s injuries in fall 
due to dangerous and unusual side¬ 
walk formations of snow and ice of 
which District had actual or con¬ 
structive notice for a reasonable pe¬ 
riod of time. 

D.C.—Campbell v. District of Co¬ 
lumbia, D.C., 153 F.Supp. 730, af¬ 
firmed, CA, District of Columbia 
v. Campbell, 254 F.2d 357. 

88» D.CL—Clark v. District of Co¬ 
lumbia, 14 D.C. 79. 

2$ CJf* p 1334 note 46. 

3BU5 D.C.—Campbell v. District of 
OMia, Ut F.2d 236. 100 U.S. 

;j JmMmx m. 


28.10 D.C.—Campbell v. District of 
Columbia, supra. 

Essential elements for recovery 
against District for injuries sustain¬ 
ed in fall on icy sidewalk running 
before buildings under control of 
District, are that formations which 
caused or contributed to injuries 
were of such size or location as to 
be dangerous and unusual in some 
way other than original slipperiness 
caused by weather conditions and 
that District had actual or construc¬ 
tive notice of particular condition 
and reasonable period of time in 
which to remove formations so as to 
make sidewalk reasonably safe for 
travel. 

D.C.—Campbell v. District of Colum¬ 
bia, supra. 

Showing of unique condition not re¬ 
quired 

To recover for injuries sustained 
in sidewalk fall, for alleged negli¬ 
gence in failing to remove ice and 
snow, plaintiff is not required to 
show that formations of ice and 
snow complained of are entirely 
unique and that similar ones exist 
nowhere in city. 

D.C.—Campbell v. District of Colum¬ 
bia, supra. 

29. U.S.—Wolff v. District of Co¬ 
lumbia, App.D.C., 25 S.Ct. 198, 196 
U.S. 152, 49 Lr.Ed. 426, 

18 C.J. p 1384 note 48, 
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30. U.S.—Wolff v. District of Co¬ 
lumbia, supra. 

31. D.C.—District of Columbia v. 
Coale, 30 App.D.C. 143. 

18 C.J. p 1384 note 50. 

32. D.C.—Alt emus v. Talmadge, 58 
F.2d 874, 61 App.D.C. 148, certio¬ 
rari denied 53 S.Ct. 16, 287 U.S. 
614, 77 L.Ed. 533. 

33. D.C.—District of Columbia v. 
White, 48 App.D.C. 44. 

33,5 D.C.—Lyons v. District of Co¬ 
lumbia, 214 F.2d 203, 93 U.S.App. 
D.C. 278. 

33.10 D.C.—Roberson v. District of 
Columbia, Mun.App., 86 A.2d 536. 

Loitering on and obstructing side¬ 
walk 

"Where pedestrian allegedly was in¬ 
jured on being struck and caused to 
fall by boys allegedly loitering on 
and obstructing sidewalk in District, 
but did not allege any affirmative act 
on part of District, assuming that 
nuisance existed and that pedestri¬ 
an was injured as result thereof, 
governmental immunity existed, as 
nuisance was neither created nor 
maintained by District. 

D.C.—Roberson v. District of Co¬ 
lumbia, supra. 

34. U.S.—District of Columbia v. 
Johnson, Ct.Cl., 17 S.Ct, 362, 165 
U.S. 330, 41 L.Ed. 734. 
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mates and the estimates as amended by him to the 
commissioners, who are required to submit them to 
congress. 35 To the extent to which congress ap¬ 
proves of such budget, it appropriates the percent¬ 
age thereof prescribed by statute and the remainder 
is levied and assessed on the taxable property and 
privileges in the District. 36 

Even as to the money raised by taxation, appro¬ 
priations and expenditures are not left to the dis¬ 
cretion of the commissioners, 37 but are regulated 
by congress by means of specific appropriations for 
designated objects. 38 Congress may, in an appro¬ 
priation act, place limitations on otherwise perma¬ 
nent law. 38 * 5 

The treasurer of the United States has the custody 
of the funds raised by taxation as well as those 
appropriated directly by congress, and is charged 
with the ministerial duty of paying out such funds 
on claims and requisitions duly certified by the 
proper officers under the necessary appropriations 
by congress. 33 

§ 17. - Bonds and Other Securities 

Statutory authority to issue bonds or other obliga¬ 


tions of indebtedness Is subject to the statutory limita¬ 
tions. 

Authority conferred on the District by statute to 
issue bonds or other obligations of indebtedness is 
subject to the limitations imposed by statute. -40 The 
right exercised during the period of the legislative 
assembly to issue “certificates of indebtedness,” se¬ 
cured by assessments levied but not at the time col¬ 
lected, 41 was abolished by the act of 1874, 18 U.S. 
St. at L. pp 116, 120 § 8, establishing a temporary 
commission form of government. Thereafter the 
temporary board of audit was authorized to issue 
to claimants certificates of indebtedness, which were 
to be exchanged for bonds. 42 

§ 18(1). -Taxation 

Congress possesses the power to impose taxes, Includ¬ 
ing direct taxes, in the District. The taxing statutes 
apply only to such persons, associations, and corpora¬ 
tions, and property or other subject matter, as are with¬ 
in its terms and the proper construction thereof. 

The plenary power of congress over the District 
includes the power of taxation, 43 and of increasing 
the rate of taxation. 44 It is not a sound objection 
to a statute exercising this power that it subjects 


35. U.S.—District of Columbia v. 
Johnson, supra. 

36. U.S.—District of Columbia v. 
Johnson, Ct.Cl., 17 S.Ct. 362, 165 
U.S. 330, 41 L.Ed. 734. 

Mackey v. U. S., 47 Ct.Cl. 121. 

18 C.J. p 1381 note 82. 

37. D.C.—Brown v. District of Co¬ 
lumbia, 23 App.D.C. 273, 25 L.R.A., 
N.S., 98—Walter v. Macfarland, 27 
App.D.C. 182. 

38. D.C.—District of Columbia v. 
Tyrrell, 41 App.D.C. 463. 

38.5 D.C.—Eisenberg v. Corning, 
179 F.2d 275, 86 U-S.App.D.C. 21 
—Tayloe v. Kjaer, 171 F.2d 343, 
84 U.S.App.D.C. 183. 

39. D.C.—District of Columbia v. 
Petty, 37 App.D.C. 156—Roberts 
v. Bradfield, 12 App.D.C. 453, af¬ 
firmed 20 S.Ct. 121, 175 U.S. 291, 
44 L.Ed. 168. 

40. U.S.—Sheckels v. District of 
Columbia, Ct.CL, 38 S.Ct. 322, 246 
U.S. 338, 62 L.EcL 761. 

18 C.J. p 1382 note 23. 

“Voucher” of former city of Wash¬ 
ington 

D.C.—Talty v. Freedman’s Trust Co., 
8 D.C. 522, affirmed 93 U.S. 321, 23 
L.Ed. 886. 

41. U.S.—District of Columbia v. 
Lyon, App.D.C., 16 S.Ct. 450, 161 
U.S. 200, 40 LJEd. 670. 

IS C.J. p 1383 note 24 [aj. 

42. U.S.—Roberts v. U. S., App.D.C., 
20 S.Ct. 376, 176 U.S. 221, 44 L. 
Ed. 443. 
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43. D.C.—Neild v. District of Co¬ 
lumbia, 110 F.2d 246, 71 App.D.C. 
306. 

18 C.J. p 1381 note 88. 

Powers of state 

Congress has all the powers of 
taxation over the District of Colum¬ 
bia that a state would have, subject 
to constitutional limitations. 

D.C.—District Grocery Stores v. Dis¬ 
trict of Columbia, D.C., 24 F.Supp. 
447. 

Source of power 

Congress has dual power to levy 
taxes within the District: One 
source of power in art. I, § 8, clause 
17 of the constitution, which con¬ 
fers on congress power to exercise 
exclusive jurisdiction over such dis¬ 
trict as may become the seat of 
government, the other in the general 
grant of power to tax found in art. 
I, § 8, clause 1. 

D.C.—D. C. Transit System, Inc. v. 
Pearson, D.C., 149 F.Supp. 18. 

Tax on tangible personalty 

<1) Congress, acting under its 
plenary power to legislate for the 
District alone, had ample power to 
impose a tax on tangible personalty 
situate in District on designated day, 
including personalty imported from 
Canada and stored in original pack¬ 
age in the District prior to sale. 

D.C.—Mercury Press v. District of 
Columbia, 173 F.2d 636. 84 U.S. 
App.D.C. 203, certiorari denied 69 
S.Ct. 1495, 837 U.S. 931, 93 L.Bd. 
1738. 


(2) Personal property taxes gen¬ 
erally see infra 3 18(6). 

Powers not taken from local au¬ 
thorities 

(1) Congressional legislation, deal¬ 
ing with particular problems of tax¬ 
ation in manner thought wise by 
congress, does not remove from local 
taxing authorities* hands powers re¬ 
siding in general tax legislation. 

D.C.—District of Columbia v. Smoot 

Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.App.D.C. 248, certiorari de¬ 
nied Smoot Sand & Gravel Corp. 
v. District of Columbia, 71 S.Ct. 
498, 340 U.S. 933, 95 L.Ed. 674. 

(2) Enactment by congress of spe¬ 
cial detailed legislation for taxation 
of railroad locomotives and rolling 
stock in District part of time did 
not negative such construction of 
general taxing statutes of District 
as would permit levy of apportion¬ 
ed taxes on other personal proper¬ 
ty, nor did congress* special legisla¬ 
tion taxing motor vehicles and mer¬ 
cantile establishments, including 
common carriers by vessels entering 
District. 

D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.AppD.C. 248, certiorari de¬ 
nied Smoot Sand 6b Gravel Corp. 
v. District of Columbia, 71 S.Ct. 
498, 340 U.& 933, 95 L.Ed. 674. 

44. D.C.—American Security, etc., 
Co. v. District of Columbia, 29 
App.D.C. 265. 

18 C.J. p 1381 note 89. 
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residents of the District to taxation without repre¬ 
sentation ; there is no constitutional provision which 
limits the persons whom congress may tax to those 
who have political representation. 45 

While congress may delegate to the District au¬ 
thorities power in respect of taxation, 46 in the 
absence of specific statutory authority the commis¬ 
sioners have no power to impose duties, lay financial 
charges, or raise revenue for the support of the 
local government. 47 

The proper treatment, for local tax purposes, of 
questions which are related to questions under the 
federal statutes is, in the first instance, a matter for 
the consideration of the local taxing authorities. 47 - 5 

The War Revenue Act of June 13, 1S9S. 30 U.S. 


27 C.J.S. 

Stat. at L. 448 c 448, applied to the District. 47 -* 6 

Direct taxes. Congress may, as the local legisla¬ 
ture of the District, levy direct taxes. 47 - 15 A direct 
tax on the country as a whole for the purposes of 
the national, rather than of the District, govern¬ 
ment may be extended to the District, although it is 
not necessary so to extend it. 48 

Classification. In exercising the power of taxa¬ 
tion, reasonable classifications may be made, 49 but 
not unreasonable and arbitrary ones. 50 

Construction and application of statutes or regu¬ 
lations generally. A taxing statute is applicable to, 
and only to, such persons, associations, or corpo¬ 
rations, 51 the phrase persons, associations, or cor- 


45. U-S.—Heald v. District of Co¬ 
lumbia, App.D.C., 42 S.Ct. 434, 259 
U.S. 114, 66 L.Ed. 852—Loughbor¬ 
ough v. Blake, D.C., 5 Wheat. 317, 
5 L.Ed. 98. 

46. D.C.—District of Columbia v. 
Waggamau, 15 D.C. 32S. 

47. D.C.—Newman v. Willard’s Ho¬ 
tel Co., 47 App.D.C. 323. 

18 C.J. p 1382 note 7. 

47.5 D.C.—Seaboard Realty v. Dis¬ 
trict of Columbia, 184 F.2d 269, 87 
U.S.App.D.C. 258. 

47.10 U.S.—Knowlton v. Moore, NT. 
Y., 20 S.Ct. 747, 178 U.S. 41, 44 L. 
Ed. 969. 

47.15 U.S.—Binns v. U. S., Alaska, 
24 S.Ct. 816, 194 U.S. 486, 48 L.Ed. 
1087—Downes v. Bidwell, N.Y., 21 
S.Ct. 770, 182 U.S. 244, 45 L.Ed. 
10SS—Loughborough v. Blake, D. 
C., 5 Wheat. 317, 5 L.Ed. 98. 

43. U.S.—Loughborough v. Blake, 
supra. 

18 C.J. p 1382 note 3. 

49. D.C.—Lappin v. District of Co¬ 
lumbia, 22 App.D.C. 68. 

50. D.C.—Craighill v. Van Riswick, 
8 App.D.C. 185, reversed on other 
grounds 18 S.Ct. 217, 168 U.S. 611, 
42 L.Ed. 599. 

18 C.J. p 1382 note 95. 

51. D.C.—Sweeney v. District of Co¬ 
lumbia, 113 F.2d 25, 72 App.D.C. 30, 
129 A.L.R. 1370, certiorari denied 
District of Columbia v. Sweeney, 
60 S.Ct. 1082, 310 U.S. 631, 84 
L.Ed. 1402—Hazen v. National Rifle 
Ass’n of America, 101 F.2d 432, 
69 App.D.C. 339. 

Successor, which assumed all of 
liabilities of predecessor operator of 
streetcar and bus lines in District, 
was liable for gross receipts tax on 
predecessor’s earnings. - 
D.C.—D. C. Transit System, Inc. v. 

Pearson, D.C., 149 F.Supp. 18. 
Basiaess incapable of incorporation 

(1) A. stock-brokerage business 


i conducted by partners is not “busi¬ 
ness which by law or customs can¬ 
not be incorporated” within provi¬ 
sion of District statute excluding 
such business from definition of “un¬ 
incorporated business" subject to 
franchise tax imposed thereby, al¬ 
though New York Stock Exchange, 
constituting partners’ principal 
source of business, bars corpora¬ 
tions from membership therein, as 
neither general incorporation statute 
of District, specific statutes, nor any 
body of case law bars such partners’ 
incorporation. 

D.C.—Hendrick v. District of Colum¬ 
bia, 183 F.2d 1002, 87 U.S.App.D.C. 
265. 

(2) The District statute refers to 
customs in technical sense of those 
having force of law, such as concepts 
of law merchant assimilated into 
present law of commercial transac¬ 
tions. 

D.C.—Hendrick v. District of Colum¬ 
bia, supra. 

Company doing no business in Dis¬ 
trict 

Where statute which required fil¬ 
ing of return as basis for ad valorem 
assessment applied only to persons, 
associations, corporations, or compa¬ 
nies in the District, a company which 
did no business in the District and 
maintained no agencies therein was 
not required to pay a tax. 

D.C.—Queen City Brewing Co. v. 
District of Columbia, 134 F.2d 44, 
77 U.S.App.D.C. 213, certiorari de¬ 
nied District of Columbia v. Queen 
City Brewing Co., 63 S.Ct. 1330, 
319 U.S. 767, 87 L.Ed. 1716. 

Assessment of realty in name of 
deceased person 

(1) Realty devised to testatrix’ 
four children as tenants in common 
did not become “divided” when it 
passed to the children under the 
will, so as to preclude assessment 
thereof in name of testatrix under 
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statute authorizing undivided realty 
of a deceased person to be assessed 
in name of such deceased person 
until it is divided. 

D.C.—Turner v. Deming, 155 F.2d 181, 

81 U.S.App.D.C. 113, certiorari de¬ 
nied 67 S.Ct. 80, 329 U.S. 727, 91 

L.Ed. 629. 

(2) As used in statute authorizing 
undivided real property of a deceased 
person to be assessed in name of 
such deceased person until it is 
divided, according to law, or has 
“otherwise passed into the posses¬ 
sion of some other person or per¬ 
sons,” quoted phrase refers to a pass¬ 
ing other than by intestacy or the 
will itself, and realty which passed 
into possession of testatrix’ four 
children as tenants in common un¬ 
der the will did not thereby pass in¬ 
to possession of “some other person 
or persons,” within statute. 

D.C.—Turner v. Deming, supra. 

(3) Realty owned by devisees as 
tenants in common was “undivided 
real property” within District stat¬ 
ute permitting assessment of undi¬ 
vided real property of a deceased 
person in decedent's name, and was 
properly assessed under District 
statute in the name of their testa¬ 
trix even after probate of her will. 
D.C.—Deming v. Turner, D.C., 63 F. 

Supp. 220. 

(4) District statute permitting as¬ 
sessment of undivided real property 
of a deceased person in the name of 
decedent was intended to relieve tax¬ 
ing authorities of the burden of 
tracing heirs and devisees and their 
heirs and devisees, all of whom 
might own undivided interests in the 
same property; persons owning un¬ 
divided interests in realty in Dis¬ 
trict as devisees or heirs of deceased 
former owner are not prejudiced by 
assessment of such realty in name 
of their decedent because statute per¬ 
mitting such assessment places them 
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porations including the owner of property, 51-5 for- | eign corporations,® : title insurance compa- 


on notice that assessment will be 
thus carried on tax rolls. 

D.C.—Deming v. Turner, supra. 
Error in describing' taxpayer 

(1) The District tax court has au¬ 
thority to uphold imposition of cor¬ 
rect tax, on right taxpayer, in cor¬ 
rect entity, where only error found 
by that court is in capacity in which 
taxpayer is described. 

D.C.—Arthur Jordan Foundation v. 
District of Columbia, 219 F.2d 503, 
95 U.S.App.D.C. 71. 

(2) Where tax assessor levied 
franchise tax on trust doing busi¬ 
ness within area, on basis that such 
trust was corporation, and where, on 
appeal from such determination, 
tax court decided that trust was not 
so taxable as corporation, but rath¬ 
er that it was taxable as an un¬ 
incorporated business, tax court de¬ 
cision was not subject to objection 
that, after having held trust not 
taxable as corporation, it had no 
power to impose different tax in lieu 
of one appealed. 

D.C.—Arthur Jordan Foundation v. 
District of Columbia, supra. 

The ETavy Mutual Aid Association 
formed to aid families of deceased 
members, by providing a substantial 
sum for their relief at as near ac¬ 
tual net cost of insurance as possi¬ 
ble, and by securing for them with¬ 
out cost, pensions to which they 
may be entitled, was not subject to 
the tax on insurance companies. 
D.C.—Fechteler v. Jordan, 218 F.2d 
865, 95 U.S«App.D.C. 54. 

51.5 Assessment against owner 

(1) As against contention that 
assessments were void because not 
made against owner of property, evi¬ 
dence established that assignments 
of furniture and personal effects 
made by owner to an attorney who 
was to begin litigation for owner, 
which assignments were absolute in 
form, were to secure ultimate pay¬ 
ments of attorney’s fees, and were 
not a sale to attorney, and for pur¬ 
poses of personal property tax such 
furniture and personal effects be¬ 
longed to assignor, against whom as¬ 
sessments were properly made, and 
attorney had only a lien on property 
and was not owner. 

D.C.—Pearson v. Laughlin, 190 F.2d 
658, 89 U.S.App.D.C. 130. 

(2) Where wills of deceased non¬ 
resident owners of lots had not been 
probated in District, and it was not 
shown that commissioners were giv¬ 
en notice of deaths of owners or who 
bec am e owners under the wills, it 
was proper to assess lots in names 
of deceased owners. 

D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
134 F.2d 36, 77 U.S.App.D.C. 205, 


certiorari denied 63 S.Ct. 983, 318 
U.S. 788, 87 L.Ed. 1155. 

Conveyance recorded after assess¬ 
ment 

Conveyance of title would not af¬ 
fect validity of assessment in gran¬ 
tor’s name where conveyance was 
not recorded until after the assess¬ 
ment. 

D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp„ 
supra. 

Tax title holder 

(1) Where tax deed was made in 
accordance with statute, it was prop¬ 
er to assess taxes in name of tax 
title holder. 

D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
supra. 

(2) Where interests under wills 
had apparently been extinguished by 
valid tax title to stranger before 
trustee under will acquired tax title 
in individual name, burden was on 
the trustee, not on the commission¬ 
ers, to act for protection of the ben¬ 
eficial interests, and the commission¬ 
ers did not have burden of search¬ 
ing out the interests under the wills 
and making a decision with respect 
to their validity. 

D.C.—W. C. & A- N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
supra. 

(3) Where will placing record title 
to lot in trustee was probated after 
trustee had acquired tax title in 
individual name, even if assessment 
in name of record holder under will 
was required, assessment in name of j 
the trustee individually was prop¬ 
er; where will placing record title 
to lot in husband and wife as trus¬ 
tees was probated after husband had 
acquired tax title in individual name, 
assessment in name of husband only j 
was valid as being in name of own¬ 
er within statutory requirement, and 
the irregularity did not invalidate 
the assessment, in view of laches 
in nonpayment of taxes from 1921 
to 1929 and again from 1931 to 1934. 
D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
supra. 

51.10 Agents or business within. 
District 

(1) Where foreign corporation en¬ 
tered into contracts with factors in 
District to sell corporation’s prod¬ 
ucts for it, and factors had authori¬ 
ty to sell products only in ordinary 
course of business, and agreed ac¬ 
tively to promote sale of such prod¬ 
ucts, to sell only at prices, and on 
terms, specified by such corporation, 
and to make monthly accountings to 
the corporation, factors were agents 
or representatives having offices 
within District, and corporation was 
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therefore not exempt under statute- 
from paying district franchise tax. 
D.C.—Lever Bros. Co. v. District of 
Columbia, 204 F.2d 39, 92 U.S.App. 
D.C. 147. 

(2) Exemptions generally see in¬ 
fra S 18(2). 

(3) Where corporate officer in 
charge of District office maintained 
by Ohio corporation reported to 
home office on pending legislation 
and treasury department regulations 
and received inquiries about sales of 
corporation’s products in District, 
salesmen from other offices of cor¬ 
poration solicited sales in District, 
and corporation shipped substantial 
quantities of goods to customers in 
District, corporation was engaged in 
commercial activity, and was in busi¬ 
ness, in District and had an office 
and officer in District and hence was 
subject to District business privilege 
tax. 

D.C.—Owens-Illinois Glass Co. v. 
District of Columbia, 204 F.2d 29, 
92 U.S.App.D.C. 15. 

Membership corporation.; intangible 
personal property 

(1) A nonstock co-operative mem¬ 
bership corporation incorporated un¬ 
der Maryland laws and comprising 
some one thousand one hundred and 
fifty dairy farmers as members, by- 
carrying on commercial transactions 
in the District, established its “com¬ 
mercial domicile” in the District and 
was “engaged in business” therein, 
and was thus subject to intangible 
personal property tax there, even 
though its “legal residence” was in 
Maryland. 

D.C.—Maryland & Virginia Milk 
Producers’ Ass’n v. District of 
Columbia, 119 F.2d 787, 790, 73 
App.D.C. 399, certiorari denied 62 
S.Ct. 87, 314 U.S. 646, 86 L.Ed. 
518. 

(2) Where question whether and 
when nonstock co-operative member¬ 
ship corporation’s revolving fund, 
described by its bookkeeper as its 
net worth, should be distributed to 
members instead of continuing to be 
used for corporate purposes was In 
the discretion of the directors, and 
fund was invested in securities 
which were a means by which cor¬ 
poration carried out its contracts 
with its members and were thus 
used in business conducted in the 
District, corporation was the own¬ 
er, and not a mere custodian, of the 
fund, and the securities were sub¬ 
ject to intangible personal property 
tax, even though corporation was a 
Maryland corporation and securities 
were kept in Virginia. 

D.C.—Maryland & Virginia Milk 
Producers’ Ass’n v. District of Co¬ 
lumbia, supra. 
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(3) Where milk distributors con¬ 
tracted that they would buy from 
Maryland nonstock co-operative 
membership corporation and would 
pay directly to corporation, and pro¬ 
ducers agreed to consign their milk 
and cream to corporation, which 
agreed to sell it and either remit 
proceeds or authorize purchaser to 
pay direct to producer, but amounts 
paid by corporation to particular 
producers had no uniform relation 
to amounts received from distribu¬ 
tors for milk furnished by particu¬ 
lar producers, corporation was not 
engaged in the business of a broker 
or agent, and was not a mere conduit 
for funds of a principal, and hence 
was properly assessed a business 
privilege tax on the basis of its 
gross receipts. 

D.C.—Maryland & Virginia Milk Pro¬ 
ducers’ Ass’n v. District of Co¬ 
lumbia, supra. 

51.15 Tax on gross receipts 

Delaware title insurance company 
which transacted all its business in 
the District, but whose business re¬ 
lated entirely to Maryland land, was 
taxable under statute imposing on 
title insurance companies and cer¬ 
tain others a tax of one and one-half 
percentum of their gross receipts in 
the District. 

D.C.—Suburban Title & Inv. Corp. 
v. District of Columbia, 180 F.2d 
387, 86 U.S.App.D.C. 112. 

51.20 Banks classifiable as savings 
banks 

Evidence established that board of 
tax appeals for District was justi¬ 
fied in holding that state charter 
banks were classifiable as incorpo¬ 
rated savings banks paying interest 
to depositors, for gross earnings tax 
purposes, and that national bank hav¬ 
ing substantial savings deposits 
should have been classified by 
board as incorporated savings bank 
paying interest to depositors, so as 
to be entitled to more favorable rate 
in computing gross earnings taxes. 
D.C.—Hamilton Nat, Bank of Wash, 
v. District of Columbia, 176 F.2d 
624, 85 U.S.App.D.C. 109, certiorari 
denied 70 S.Ct. 241, 338 U.S. 891, 
94 L.EcL 547, and District of Co¬ 
lumbia v. Bank of Commerce and 
Sav., 70 S.Ct. 242, 338 U.S. 891, 
94 D.Ed. 548. 

State and national banks taxed 
alike 

<1) So long as taxing authorities 
of District classify as “incorporated 
savings bank" the state-chartered 
commercial banking institutions 
which have interest-bearing savings 
deposits for purpose of receiving 
more favorable rates in computing 
gross earnings taxes, national banks 
in District which have interest-bear- 


i ing savings deposits must be classi¬ 
fied and taxed in same manner. 

D.C.—Hamilton Nat. Bank of Wash, 
v. District of Columbia, 176 F.2d 
624, 85 U.S.App.D.C. 109, certio¬ 
rari denied 70 S.Ct. 241, 338 U.S. 
891, 94 L.Ed. 547, and District of 
Columbia v. Bank of Commerce 
and Sav., 70 S.Ct. 242, 338 U.S. 
891, 94 L.Ed. 548. 

(2) To construe statutes of Dis¬ 
trict relating to gross earnings taxes 
as manifesting congressional inten¬ 
tion to give preferential tax treat¬ 
ment to state banks over national 
banks substantially identical would 
violate clear congressional purpose 
expressed in federal statutes pro¬ 
hibiting a state from taxing a na¬ 
tional bank’s earnings at higher rate 
than it taxes such earnings of state 
banks; such construction would ren¬ 
der statutes unconstitutional as de¬ 
nying to national banks due process 
guaranteed by Fifth Amendment and 
equal protection of laws implied 
therein for benefit of inhabitants of 
District. 

D.C.—Hamilton Nat. Bank of Wash, 
v. District of Columbia, 176 F.2d 
624, 85 U.S.App.D.C. 109, certio¬ 
rari denied 70 S.Ct. 241, 338 U.S. 
891, 94 L.Ed. 547, and District of 
Columbia v. Bank of Commerce 
and Sav., 70 S.Ct. 242, 338 U.S. 
891, 94 L.Ed. 548. 

52. D.C.—Potomac Electric Power 
Co. v. Rudolph, 29 F.2d 634, 58 
App.D.C. 261, certiorari denied 49 
S.Ct. 185, 278 U.S. 656, 73 L.Ed. 
565—District of Columbia v. Wash¬ 
ington Terminal Co., 46 App.D.C. 
262 . 

18 C.J. p 1382 note 92. 

Merchandise; “stock in trade” 

(1) The statute imposing on deal¬ 
ers in general merchandise a tax of 
one and one-half per cent on average 
stock in trade levies a tax not on 
title, but on merchandise, which is 
the stock in trade; where merchan¬ 
dise was held by taxpayers under 
memorandum arrangement permit¬ 
ting them to display and hold it 
out for sale and transfer valid legal 
title to customer on delivery with¬ 
out prior approval of the legal own¬ 
ers, the merchandise was part of the 
“stock in trade” of the taxpayers 
and subject to the tax. 

D.C.—District of Columbia v. King, 
243 F.2d 248, 100 U.S.App.D.C. 142. 

(2) Where merchandise was spe¬ 
cially ordered by taxpayers for show¬ 
ing to an unidentified customer, and 
if not sold, was returned to the sup¬ 
plier promptly on learning that the 
customer would not buy it, the mer¬ 
chandise did not become a part of 
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the “stock in trade" of the taxpay¬ 
ers so as to be subject to the tax. 
D.C.—District of Columbia v. King, 
supra. 

Gross receipts; public utility 

(1) In determining whether a sale 
has taken place “within the Dis¬ 
trict of Columbia" so as to be subject 
to a gross receipts tax under the 
statute imposing such a tax on sale 
of public utility commodities and 
services, where title has passed is 
determinative. 

D.C.—District of Columbia v. Chesa¬ 
peake & Potomac Tel. Co., 179 F. 
2d 814, 86 U.S.App.D.C. 124. 

(2) Sale of directories by District 
telephone company to companies out¬ 
side the District involved sale of 
“public utility commodities and serv¬ 
ices," and, if title passed within the 
District, sales were taxable under the 
statute. 

D.C.—District of Columbia v. Chesa¬ 
peake & Potomac Tel. Co., supra. 

(3) Sale by telephone company of 
street address directories, telephone 
directory covers, and advertising 
space and black letter listings in 
company’s classified directory was 
sale of “public utility commodities 
and services," and taxable under the 
District statute providing for gross 
receipts tax on sale of such com¬ 
modities and services. 

D.C.—District of Columbia v. Chesa¬ 
peake & Potomac Tel. Co., supra. 

(4) Where telephone company did 
not print telephone directories but 
bought them as finished products, it 
was entitled to deduct amount which 
it paid for the directories from its 
gross receipts, in order to deter¬ 
mine its gross earnings subject to 
gross earnings tax. 

D.C.—Chesapeake & Potomac Tele¬ 
phone Co. v. District of Columbia, 
137 F.2d 674, 78 U.S.App.D.C. 53. 

(5) Where all of telephone compa¬ 
ny’s services were performed with¬ 
in District, its receipts from all its 
services, including handling of in¬ 
terstate calls, which services were 
necessarily performed in conjunction 
with services which connecting com¬ 
panies performed outside the Dis¬ 
trict, were subject to tax imposed 
on gross receipts from sale of pub¬ 
lic utility services within the Dis¬ 
trict. 

D.C.—Chesapeake & Potomac Tele¬ 
phone Co. v. District of Columbia, 
supra. 

Bents 

(1) Where control of office build¬ 
ing and apartment houses, to ten¬ 
ants of which taxpayer furnished 
services such as light, heat, gas, 
etc., was not relinquished by tax¬ 
payer’s assignment of rents and 
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An amendment to a regulation prescribed by the 
commissioners of the District to govern the compu¬ 
tation of a tax has been held not to operate retro¬ 
actively. 52 - 5 

The view expressed in one case that a license tax 
on vocations exercised within the District will not 
be construed so as to interfere with other than local 
commerce, where this intent does not plainly ap¬ 
pear, 53 has been discredited in a later case, wherein 
it is said that such a rule, although properly applica¬ 
ble to state legislation in order to sustain its validity, 
may not be properly applied to federal legislation im¬ 
posing a tax on the privilege of doing business in the 
District of Columbia, in view of the powers granted 
to congress by the constitution in both the commerce 
clause and the District of Columbia clause. 54 A 
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statutory limitation of the rate of taxation on real 
and personal property to a certain percentage of 
the taxable value does not apply to an occupation 
tax. 55 

Apportionment of income for purposes of a fran¬ 
chise tax may be proper in particular circumstanc- 
es.55.5 

Effect of repeal on accrued tax . The repeal of a 
tax which accrued prior to the effective date of the 
repeal, but was not due and payable until later, does 
not affect liability for its payment. 55 * 10 

Intangibles may be taxed at the domicile of the 
owner or at the owner’s “commercial domicile.” 55 * 15 

Compulsory unemployment contributions under 
the Unemployment Compensation Act are taxes. 55 * 20 


agreement for management of prop¬ 
erties for benefit of taxpayer for 
purpose of paying his contractual 
obligations, the rents were derived 
from a “business” or “commercial 
activity” within District revenue act 
imposing a business privilege tax 
measured by gross receipts on car¬ 
rying on for gain or economic bene¬ 
fit any business or commercial ac¬ 
tivity. 

D.C.—Littlehales v. District of Co¬ 
lumbia, 130 F.2d 402, 75 U.SjVpp. 
D.C. 368. 

(2) Rents received in 1936 from 
the operation of three apartment 
houses and an office building which 
belonged to the receiver of a na¬ 
tional bank as receiver, and rents 
received in 1937 from realty be¬ 
longing to him as receiver, includ¬ 
ing an apartment house and office 
building which he operated, were 
derived from a “business” or “com¬ 
mercial activity” within such act. 
D.C—District of Columbia v. War- 
dell, 122 F.2d 202, 74 App.D.C. 

184, certiorari denied Wardell v. 
District of Columbia, 62 S.Ct. 137, 
314 U.S. 673, 86 D.Ed. 539. 

Income tax statute inapplicable 
Statute defining taxable income for 
income tax purposes has no bear¬ 
ing on statute relating to imposition 
of real property tax on previously 
exempt additional grounds of reli¬ 
gious institution which have been 
sold at profit, and fact that determi¬ 
nation of gain or loss on sale of 
church properties was not in accord 
‘with income tax statute could not in¬ 
validate assessment. 

D.C.—Simpson Memorial Methodist 
Church v. District of Columbia, 199 
F.2d 169, 91 U.S.App.D.C. 105. 

52.5 D.C.—District of Columbia v. 
Radio Corp. of America, 232 F. 
2d 376, 98 U.S.App.D.C 119, certio¬ 
rari denied 77 S.Ct. 44, 352 U.S. 
845, 1 L.Ed.2d 51. 


53. D.C.—Beitzell v. District of Co¬ 
lumbia, 21 APP.D.C. 49. 

54. D.C.—Colgate Palmolive Peet 
Co. v. District of Columbia, 110 F. 
2d 264, 71 App.D.C. 324. 

55. D.C.—Cooper v. District of Co¬ 
lumbia, 11 D.C. 250. 

553 Separata accounting not re¬ 
quired 

Where petitioner, which was en¬ 
gaged in business of buying and 
selling wastepaper in District and in 
Chicago, did not prepare its return 
on basis of a separate accounting, 
return, which purported to show no! 
net income on District business, j 
could not be said to reflect absence 
of net income fairly attributable to 
that business, and computation of 
petitioner’s franchise tax was not 
required to be made on basis of 
separate accounting and could be 
made by apportioning to District 
that portion of income which per¬ 
centage of District sales bore to 
total sales. 

D.C.—Thomas Paper Stock Co. v. 
District of Columbia, C.A., 255 F. 
2d 180. 

55.10 D.C.—D. C. Transit System, 
Inc. v. Pearson, D.C., 149 F.Supp. 
18. 

liability for gross receipts tax, 
on operators of street railroads and 
buses in District, attached as gross 
earnings were received, and even 
though statute leveling tax was re¬ 
pealed prior to date for payment 
thereof, liability for payment was 
not thereby affected. 

D.C.—D. C. Transit System, Inc. v. 
Pearson, supra. 

55.15 D.C.—Smoot Sand & Gravel 
Corp. v. District of Columbia, 174 
F.2d 505, 84 U.S.App.D.C. 367, cer¬ 
tiorari denied 69 S.Ct. 1515, 337 
U.S. 939, 93 D.Ed. 1744. 

5530 D.C.—National Rifle Ass’n of 
America v. Young, 134 F.2d 524, 
77 U.S.App.D.C. 290. 
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• Better Business Bureau of Wash¬ 
ington, D. C. v. District Unemploy¬ 
ment Compensation Board, Mun. 
App., 34 A.2d 514. 

Bate of unemployment compensation 
contributions 

(1) The unemployment compensa¬ 
tion board’s determination of em¬ 
ployers’ rate of unemployment com¬ 
pensation contributions for 1945 
through 1947 became conclusive and 
binding on employers fifteen days 
after issuance of determination, in 
absence of application by employ¬ 
ers within such time for review and 
redetermination of rate by board. 
D.C.—Spencer v. Dampros, 216 F.2d 

462, 94 U.S.App.D.C. 337. 

(2) Dissolution of corporation and 
acquisition of its business by pur¬ 
chasers of its stock as partners con¬ 
stituted ‘‘reorganisation effecting a 
change in legal identity or form” 
within Unemployment Compensation 
Act, so as to require partners to 
request transfer to them of corpo¬ 
ration’s experience within time speci¬ 
fied in act, in order to be entitled to 
credit therefor and lower rate of 
unemployment compensation con¬ 
tributions than for new employers. 
D.C.—Spencer v. Lampros, supra. 

(3) Under Unemployment Com¬ 
pensation Act of District requiring 
employers to pay contributions at 
different rates, based on differences 
in experience, where admission of 
partners* wives into partnership 
caused no change in management or 
risk, partnership was the same em¬ 
ployer after as before admission, and 
was not required to pay contributions 
at a new rate. 

D.C.—Cohen v. District Unemploy¬ 
ment Compensation Bd^ 167 F.2d 
883, S3 U.S.App.D.C. 226. 

<4) Provision of Unemployment 
Compensation Act of District en¬ 
abling two or more employing units 
to combine their experience, on 
[timely requests, after a change in 
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The abatement of business privilege taxes by the 
payment of property taxes has been held contem¬ 
plated by the statute only in respect of such prop¬ 
erty taxes as are promptly paid. 55 - 25 

§ 18(2).-Exemptions 

Exemptions made by congress from taxation in the 
District will be given effect as far as applicable; but 


I w. u. o. 

exemptions are strictly construed against those claiming 
them. 

Congress may exempt certain classes of property, 
in whole or in part, from taxation in the District; 56 
and such exemptions as it makes will be accorded 
effect to the extent to which they are applicable, 57 
even though they are contained in a subsequent 
bonding act, rather than in the original taxing act; 58 


legal identity or form, did not re¬ 
quire request by partnership which 
admitted wives of partnership into 
the firm without change in manage¬ 
ment or risk, in order to avoid ne¬ 
cessity for paying contributions at 
different rates based on differences in 
experience, since there was only one 
employing unit. 

D.C.—Cohen v. District Unemploy¬ 
ment Compensation Bd., supra. 

(5) A partnership leasing and op¬ 
erating corporation’s plant had bur¬ 
den of proving that timely request 
was made that District Unemploy¬ 
ment Compensation Board combine 
experience of partnership and corpo¬ 
ration in determining partnership’s 
unemployment contributions; wit¬ 
ness’ oral testimony, that he re¬ 
quested in letter written three years 
before to board that experience of 
corporation and partnership leasing 
and operating corporation’s plant be 
combined in determining partner¬ 
ship’s unemployment compensation 
contributions, warranted board’s find¬ 
ing that timely request was not 
made. 

D.C.—Schlosberg v. District Unem¬ 
ployment Compensation Bd., 167 F. 
2d 881, 83 U.S.App.D.C. 220. 

(6) A corporation and partnership 
leasing and operating corporation’s 
plant were not parties to, or subject 
of, “merger, consolidation or other 
form of reorganization,” and change 
effected was not mere “change in 
legal identity or form,” but was com¬ 
plete change in substantial as well as 
formal ownership of business, and 
partnership was not “owned or con¬ 
trolled by substantially same inter¬ 
ests as predecessor,” and hence ex¬ 
perience of corporation and partner¬ 
ship could not be combined in deter¬ 
mining partnership’s contributions, 
notwithstanding partnership retain¬ 
ed corporation’s manager and em¬ 
ployees. 

D.C.—Schlosberg v. District Unem¬ 
ployment Compensation Bd., supra., 

55.25 D.C.—Hecht Co. v. District of 
Columbia, 123 F.2d 353, 76 U.S.App. 
D.C. 142. 

Claim for abatement held barred 
Where taxpayer overpaid its busi¬ 
ness privilege tax only because, on 
its own responsibility, it made in¬ 
correct returns and underpaid its 
personal property taxes, claim that 


business privilege taxes should be 
abated to extent of additional pay¬ 
ment of tangible personal property 
taxes was barred, in view of fact 
that appeal to board of tax appeals 
was made more than ninety days 
after notice of assessment of busi¬ 
ness privilege taxes. 

D.C.—Hecht Co. v. District of Co¬ 
lumbia, supra. 

56. U.S.—Gibbons v. District of Co¬ 
lumbia, D.C., 6 S.Ct. 427, 116 U.S. 
404, 29 L.Ed. 680. 

Exemption from estate and inherit¬ 
ance taxes see infra § 18(5). 
Exemption of gain from sale or ex¬ 
change of capital assets from in¬ 
come tax see infra § 18(4) c. 

57. D.C.—District of Columbia v. 
Higgs Nat. Bank, 30 F.2d 873, 58 
App.D.C. 349, certiorari denied 49 
S.Ct. 343, 279 U.S. 846, 73 L.Ed. 
991. 

District of Columbia v. Wardell, 
D.C., 32 F.Supp. 769, reversed on 
other grounds 122 F.2d 202, 74 
App.D.C. 184, certiorari denied 
Wardell v. District of Columbia, 62 
S.Ct. 137, 314 U.S. 673, 86 L.Ed. 539. 

Exemption for all years 

(1) Intent of congress in act pro¬ 
viding that religious association is 
relieved from accrued liability to Dis¬ 
trict for taxes imposed on property of 
association used for its legitimate 
purposes was that association’s prop¬ 
erty used for its purposes was to be 
tax-exempt for all years, including 
tax year in question. 

D.C.—District of Columbia v. Young 
Men’s Christian Ass’n, 221 F.2d 56, 
95 U.S.App.D.C. 179. 

(2) Fact that at the beginning of 
the tax year tax authorities could 
not know whether property of asso¬ 
ciation would be used for its legiti¬ 
mate purposes did not affect exemp¬ 
tion granted as to taxes accrued pre¬ 
viously. 

D.C.—District of Columbia v. Young 
Men’s Christian Ass’n, supra. 

Taxes accrued before approval of act 
Where private act declared that 
property of club was exempt from 
taxation, but was silent as to lia¬ 
bility for taxes accrued prior to its 
approval by the president on July 2, 
1956, property of the club was exempt 
from taxation for the fiscal year 1957 
which commenced on Sunday July 1, 
1956, where the commissioners -were 
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empowered to approve the list of ex¬ 
emptions on or before July 1, which 
was a Sunday, so that the commis¬ 
sioners could have acted to recognize 
exemption from taxation throughout 
the entire day of the approval by the 
president. 

D.C.—District of Columbia v. Gener¬ 
al Federation of Women’s Clubs, 
Inc., C.A., 249 F.2d 503. 

Application for exemption after as¬ 
sessment 

Commissioners of District had no 
power to exempt real estate of insti¬ 
tutional owner where application for 
exemption came after property had 
been assessed for year. 

D.C.—Congregational Home of Dis¬ 
trict of Columbia v. District of Co¬ 
lumbia, 202 F.2d 808, 92 U.S.App. 
D.C. 73. 

Action tantamount to denial of ex¬ 
emption 

Even if institution’s application for 
exemption, ineffective for fiscal year 
1948—9 because made after property 
had been assessed for that year, had 
asked a continuing exemption for fu¬ 
ture fiscal years, action of Commis¬ 
sioners of District in approving tax¬ 
able property lists in subsequent 
years was tantamount to denying 
such application for those years, 
where institution’s property was list¬ 
ed on tax rolls for such years. 

D.C.—Congregational Home of Dis¬ 
trict of Columbia v. District of Co¬ 
lumbia, supra. 

House used by president of tax-ex¬ 
empt organization. 

Where tax-exempt organization 
owned house in which its president 
lived and expected him to use it for 
its purposes, and he paid no rent, 
house and its yard were not subject 
to tax. 

D.C.—District of Columbia v. Brook¬ 
ings Institution, C.A., 254 F.2d 

955. 

rumishings in minors’ home 
Where a home was conducted for 
the joint benefit of five minors and 
the home furnishings and effects were 
owned by them in common, only a 
single exemption should be allowed. 
D.C.—National Bank of Wash. v. Dis¬ 
trict of Columbia, 176 F.2d 62, 85 
U.SApp.D.C. 187. 

58. D.C.—District of Columbia v. 
Riggs Nat. Bank, 30 F.2d 873, 58 
App.D.C. 349, certiorari denied 49 
S.Ct. 343, 279 U.S. 846, 73 L.Ed. 991. 
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but an exemption which is not applicable will not be 
accorded effect, 5 ® and exemptions from taxation are 
strictly construed against those claiming them. 5 ®- 5 
An exemption of property by municipal regulation is 
repealed by an inconsistent act of congress. 5 ® 

Educational or scientific institutions . Exemptions 
of educational institutions are strictly construed. 60 * 2 
Under statutes exempting university property used 
only for the education of youth, it is the use to which 
property is put, and not the use to which the profits 
from its use are put, which determines the right to 
exemption ; 60 * 4 and it is the present use, and not the 
intended use in the future, which is controlling. 60 - 6 
In order to qualify under a statute exempting real 
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estate belonging to educational institutions from tax¬ 
ation in the District, the institution must render 
service which relieves the District of a burden which 
it otherwise might assume. 60 * 8 Under other author¬ 
ity, a scientific institution, in order to be exempt 
from the District personal property tax, is not re¬ 
quired to show that it performs a substantial serv¬ 
ice which otherwise the District government, or any 
other, would actually perform, although in deter¬ 
mining whether the institution is scientific, the court 
may examine its objects and activities in the light of 
the legislative purpose to encourage, by tax exemp¬ 
tion, enterprises performing public or quasi-public 
service. 60 * 10 Public benefit is sufficiently proved 


59. D.C.—Hazen v. National Rifle 
Ass’n of America, 101 F.2d 432, 69 
App.D.C. 339. 

Exemption of national or other 'banks 

(1) Even if the receiver of an in¬ 
solvent national bank was regarded 
as a national bank, he was not with¬ 
in the provision of the District reve¬ 
nue act exempting from business 
privilege tax national banks which 
pay taxes under existing laws of the 
District on gross receipts or gross 
earnings, where neither receiver nor 
bank paid to the District any tax 
for 1936 and 1937 on gross receipts 
or gross earnings, and hence receiv¬ 
er was subject to tax for those years 
on receipts of rents from the opera¬ 
tion of apartment houses and office 
buildings. 

D.C.—District of Columbia v. Wardell, 
122 F.2d 202, 74 App.D.C. 1S4, cer¬ 
tiorari denied Wardell v. District 
of Columbia, 62 S.Ct. 137, 314 U.S. 
673, 86 L.Ed. 539. 

(2) The federal statute providing 
that no tax diminishing assets neces¬ 
sary for the full payment of all de¬ 
positors shall be assessed or collect¬ 
ed or paid into the treasury of the 
United States on account of a bank 
which has ceased to do business by 
reason of insolvency or bankruptcy 
confers an exemption from national 
taxation only, and congress did not 
intend by that statute to confer on 
banks which happened to be in the 
District an exemption from local tax¬ 
ation. 

D.C.—District of Columbia v. War¬ 
dell, 122 F.2d 202, 74 App.D.C. 184, 
certiorari denied Wardell v. Dis¬ 
trict of Columbia, 62 S.Ct. 137, 314 
U.S. 673, 86 L«.Ed. 539. 

Operation of cafeterias as not “social 
welfare” 

The operation of cafeterias in fed¬ 
eral government buildings and recre¬ 
ation facilities in federal parks was 
not the supplying of “social welfare” 
so as to exempt as a civil league a 
nonprofit corporation operating cafe¬ 
terias from payment of franchise. 


motor vehicle, and personal property 
taxes under the District code. 

D.C.—Government Services v. District 
of Columbia, 189 F.2d 662, 88 U.S. 
App.D.C. 360, certiorari denied 72 
S.Ct. 51, 342 U.S. 828, 96 L.Ed. 626. 
59.5 D.C.—Washington Chapter of 
Am. Institute of Banking v. Dis¬ 
trict of Columbia, 203 F.2d 68, 92 
U.S.App.D.C. 139. 

6a D.C.—Robinson v. Cook, 9 D.C. 
191. 

602 D.C.—Washington Chapter of 
Am. Institute of Banking v. Dis¬ 
trict of Columbia, 203 F.2d 68, 92 
U.S. App.D.C. 139. 

60.4 D.C.—Howard University v. 
District of Columbia, 155 F.2d 10, 81 
U.S.App.D.C. 40, certiorari denied 
67 S.Ct. 53, 329 U.S. 739, 91 D.Ed. 
638. 

Purchase of additional property 
Where university acquired realty, 
income from which was used only to 
accumulate funds for purchase of ad¬ 
ditional property with intention of 
erecting buildings on realty for use 
in connection with university's edu¬ 
cational facilities, and also acauired 
other realty, income from which was 
used for educational purposes, the 
realty was not exempt from taxation 
under statute exempting property of 
university “used only for education 
of youth.” 

D.C.—Howard University v. District 
of Columbia, supra, 
eae D.C.—Howard University v. 

District of Columbia, supra. 

608 D.C.—Washington Chapter of 
Am. Institute of Banking v. Dis¬ 
trict of Columbia, 203 F.2d 68, 92 
U.S.App.D.C. 139. 

Parking spaces owned by university 
(1) Automobile parking spaces 
owned by university and rented to 
students for nominal fee, not shown 
to exceed cost of operation, were ex¬ 
empt from District realty taxation 
under statute providing exemption 
for grounds belonging to, and reason- 
i ably required and actually used for, 
| carrying on the activities and purpos¬ 
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es of university not organized or op¬ 
erated for private gain. 

D.C.—District of Columbia v. George 
Washington University, 243 F.2d 
246, 100 U.S.App.D.C. 140. 

(2) Parking lots owned by universi¬ 
ty for free use of its faculty mem¬ 
bers or employees were used for car¬ 
rying on activities and purposes of 
university, and were reasonably re¬ 
quired, within statute exempting such 
grounds from taxation by District. 
D.C.—District of Columbia v. George 

Washington University, 221 F.2d 
87, 95 U.S.App.D.C. 214. 

(3) Fact that nominal fee of twen¬ 
ty cents a half-day which university 
charged its students for use of an 
automobile parking lot exceeded the 
cost of operation did not affect the 
basis of the university’s claim to tax 
exemption. 

D.C.—District of Columbia v. George 
Washington University, C.A, 254 
F.2d 341. 

Training* hank employees 
Where prime objective of institu¬ 
tion was not education or elevation of 
public or of some reasonable cross 
section thereof, but merely training 
of bank employees so as to render 
them more efficient, institution’s real 
estate was not exempt. 

D.C.—Washington Chapter of Am. In¬ 
stitute of Banking v. District of 
Columbia, 203 F.2d 68, 92 U.S.App. 
D.G. 139. 

60.10 D.C.—District of Columbia v. 
National Wildlife Federation, 214 
F.2d 217, 93 U.S.App.D.C. 387. 
National Wildlife Federation 

Evidence justified District tax 
court’s finding that National Wildlife 
Federation is a scientific institution, 
incorporated under District laws and 
not conducted for private gain, and 
hence exempt from taxation of its 
personal property by District; Fed¬ 
eration, being & scientific institution, 
incorporated under District laws and 
not conducted for private gain, is ex¬ 
empt from taxation of Its personal 
property by District notwithstanding 
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’when the activity is in fact scientific and private 
gain is excluded. 60 * 12 

Within a provision exempting from taxation the 
personal property of scientific institutions incorpo¬ 
rated under the laws of the United States or of the 
District and not conducted for private gain, a uni¬ 
versity is such an institution; 60 * 14 but a corpora¬ 
tion organized and existing primarily, although in¬ 
directly, for the financial and commercial advantage 
of a group of fishing tackle manufacturers is con¬ 
ducted for private gain. 60 * 16 The statement by a 
court that the term “private gain,” as used in the 
statute, has reference only to the gain realized by 
any individual or stockholder who has a pecuniary 
interest in the corporation can be considered cor¬ 
rect only if the term “pecuniary interest” is inter¬ 
preted very broadly. 60 * 18 

Charitable institutions . Exemptions of charitable 
institutions are strictly construed. 60 * 20 It is not 
necessary for an organization, in order to qualify as 
a charity whose real property is exempt from Dis¬ 
trict taxation, to confine its activities to the furnish¬ 
ing of the bare necessities of life, namely, food, 


clothing, and shelter, and an activity is equally a 
charity when it affords some of the amenities of a 
decent life to those who are unable to pay anything 
at all or the full price thereof. 60 * 22 Under a statute 
exempting buildings which belong to, and are oper¬ 
ated by, institutions not organized or operated for 
private gain, and which are used for purposes of 
public charity principally in the District, a con¬ 
currence of ownership and operation in one in¬ 
stitution is not essential, but there must be use by a 
charitable organization and ownership by a charita¬ 
ble organization. 60 * 24 Other decisions as to prop¬ 
erty of charitable institutions are summarized in the 
note. 60 * 26 

Religious institutions or organisations . Belief 
in, or the teaching of, the existence of a Supreme 
Being or supernatural power is not essential for the 
tax exemption accorded to “churches” or “religious 
corporations or societies.” 60 * 28 

A code exemption of “churches” from taxation 
has been held to refer to the building, rather than 
to the institution. 60 - 30 In a statute granting ex- 


Federation activities in District are 
relatively minor when measured in 
terms of purely local benefits. 

D.C.—District of Columbia v. Nation¬ 
al Wildlife Federation, supra. 

60.12 D.C.—District of Columbia v. 
National Wildlife Federation, su¬ 
pra. 

60.14 D.C.—District of Columbia v. 
Catholic Ed. Press, 199 F.2d 176, 
91 U.S.App.D.C. 126, 34 A.L.R.2d 
1214, certiorari denied 73 S.Ct, 276, 
344 U.S. 896, 97 L.Ed. 693. 
University press 

Evidence established that a non¬ 
profit, nonstock corporation having 
corporate purpose of preparing, pub¬ 
lishing, and distributing educational, 
literary, scientific, and religious mat¬ 
ter was a facility of university and 
was exempt from taxation as being 
a scientific institution. 

D.C.—District of Columbia v. Catho¬ 
lic Ed. Press, supra. 

60.16 D.C.—District of Columbia v. 
Sport Fishing Institute, C.A., 252 
F.2d 841. 

60.18 D.C.—District of Columbia v. 
Sport Fishing Institute, supra. 

6020 D.C.—Washington Chapter of 
Am. Institute of Banking v. Dis¬ 
trict of Columbia, 203 F.2d 68, 92 
U.SLAppJO.C. 139. 

6022 D.C.—District of Columbia v. 
Friendship House Ass’n, 198 F.2d 
$96, 91 U.&AppJD.C. 137. 

Owiatioo which operated a res- 
tflrjHftnf settlement houses including 


! classes and social activities for 
adults and children and day care of 
children, -which charged moderate fees 
for its services based on individual’s 
ability to pay, which derived its in¬ 
come largely from charitable sources, 

| and which paid its officers no salary, 

| was a charity, and its realty was ex¬ 
empt from taxation, although it re¬ 
ceived fees from those who could af¬ 
ford to pay, and a few of the bene¬ 
ficiaries could perhaps pay more than 
they did for services received. 

D.C.—District of Columbia v. Friend¬ 
ship House Ass’n, supra. 
Operation of cafeterias in federal 
buildings 

A nonprofit corporation which op¬ 
erated cafeterias in federal govern¬ 
ment buildings and recreation facili¬ 
ties in federal parks was not exempt 
from franchise, motor vehicle, and 
personal property taxation by the 
District as a charitable organization, 
even though none of the earnings of 
the corporation inured to the benefit 
of any individuaL 

D.C.—Government Services v. Dis¬ 
trict of Columbia, 189 F.2d 662, 88 
U.S.App.D.C. 360, certiorari denied 
72 S.Ct. 51, 342 U.S. 828, 96 L.Ed. 
626. 

6024 D.C.—Catholic Home for Aged 
Ladies v. District of Columbia, 161 
F.2d 901, 82 U.S.App.D.C. 195. 
Transfer of home to charitable aux¬ 
iliary 

Where charitable organization 
transferred home to its charitable 
auxiliary, which operated charitable 
home for old ladies, the home was 
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exempt from taxation, notwithstand¬ 
ing the property was not used by 
owner. 

D.C.—Catholic Home for Aged Ladies 
v. District of Columbia, supra. 
60.26 £ease by and to publio char¬ 
ity 

(1) Under District statute exempt¬ 
ing from taxation buildings belonging 
to institutions of purely public char¬ 
ity, except if any portion of building 
or grounds is larger than is absolute¬ 
ly required and actually used for its 
legitimate purpose and none other, 
where lessor was public charity, but 
building and grounds were larger 
than were absolutely required and 
actually used for the lessor's legiti¬ 
mate purpose, the fact that lessee 
was also a public charity would not 
exempt the building from taxation. 
D.C.—Hebrew Home for the Aged v. 

District of Columbia, 142 F.2d 573, 
79 U.S.App.D.C. 64. 

(2) Where both lessor and lessee 
were public charities and lessee 
agreed to erect building which at ex¬ 
piration of term would become les¬ 
sor’s property, the building and the 
land were “larger than was absolute¬ 
ly required and actually used” for the 
lessor’s legitimate purposes within 
statute. 

D.C.—Hebrew Home for the Aged ▼. 

District of Columbia, supra. 

60.28 D.C.—Washington Ethical Soc. 
v. District of Columbia, C.A., 249 
F.2d 127. 

60.30 D.C.—Combined Congregations 
of District of Columbia v. Dent, 140 
F.2d 9, 78 U.S.App.D.C. 254. 
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emption from taxation to a church building primar¬ 
ily and regularly used by “its” congregation for pub¬ 
lic religious worship, the antecedent of the quoted 
word is the religious organization which owns the 
building, and hence concurrence of ownership and 
use is essential to the exemption.60.32 Preparation 
of a church building for use is not use, within the 
statute. 60 - 34 

Other decisions as to property of religious, or al¬ 
legedly religious, institutions are summarized in the 
note. 60 - 36 
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A private law relieving the Young Men’s Chris¬ 
tian Association from accrued liability for taxes 
imposed on any of its property in the District while 
occupied and used by the association for its legiti¬ 
mate purposes must be construed so as to effectuate 
its stated purpose of relieving the association of 
any such liability, and relieves it from taxation on 
so much of the building erected by it in the District 
as is used by it for such purposes. 60 * 38 

Exemptions from unemployment contributions 
under the Unemployment Contributions Act are to be 


Structure for ceremonial baths 
A separate structure maintained by 
Jewish congregations for ceremonial 
baths was not within such exemp¬ 
tion; but where it was impossible 
to tell from complaint, in action to 
remove certain property from tax 
rolls, whether during certain years 
there was a synagogue as well as a 
place for taking ceremonial baths on 
premises involved, order dismissing 
amended complaint would be modi¬ 
fied on appeal to allow an amendment 
so that it might be determined wheth¬ 
er plaintiff was entitled to relief for 
such years. 

D.C.—Combined Congregations of 
District of Columbia v. Dent, su¬ 
pra. 

60.32 D.C.—Trustees of St. Paul 
Methodist Episcopal Church South 
v. District of Columbia, 212 F.2d 
244, 94 U.S.App.D.C. 78. 

Bethel Pentecostal Tabernacle v. 
District of Columbia, D.C.Mun.App., 
106 A.2d 143. 

Delivery of deed after tax day 

Under this rule, religious corpora¬ 
tion could not claim exemption for 
building deed to which was not de¬ 
livered until after tax day, even if 
the building had been used, on tax 
day, in a manner authorizing exemp¬ 
tion. 

D.C.—Bethel Pentecostal Tabernacle 
v. District of Columbia, supra. 
Building leased to another religious 
body 

Old church building, which was 
leased by church to another religious 
body for religious services, the church 
reserving the right to hold services 
at times which would not conflict 
with those of the lessee, was not pri¬ 
marily and regularly used by its con¬ 
gregation for public “religious wor¬ 
ship,” within statute granting tax ex¬ 
emption to church buildings so used. 
D.C.—Trustees of St. Paul Methodist 
Episcopal Church South v. District 
of Columbia, 212 F.2d 244, 94 U.S. 
App.D.C. 78. 

60.34 D.C.—Bethel Pentecostal Tab¬ 
ernacle v. District of Columbia, 
Mun.App. f 106 A.2d 143. 

60.36 TTse of building for religious 
purposes 

Evidence supported decision of 


board of tax appeals for District af¬ 
firming assessments on petitioner’s 
real estate, on the ground that peti¬ 
tioner's building was not primarily 
and regularly used for religious wor¬ 
ship and study and therefore was not 
exempt, and that there was no evi¬ 
dence on which to base any appor¬ 
tionment of valuation under statute. 
D.C.—Fellowship Foundation v. Dis¬ 
trict of Columbia, 179 F.2d 56, 86 
U.S.App.D.C. 40. 

Pastoral re sid ence owned by church 
Where unmarried rector occupied 
rectory as part of his compensation, 
fact that he rented three rooms in the 
rectory to persons other than his im¬ 
mediate family to help cover house¬ 
hold expenses was not the use of the 
building “to secure income for an 
; activity other than that for which! 
the exemption was granted” so as to 
annul exemption from real estate tax- i 
es provided by statute for pastoral I 
residence owned by church. 

D.C.—District of Columbia v. Vestry 
of St. James Parish, 153 F.2d 621, 
80 U.S.App.D.C. 314. 

Washington Ethical Society, which 
holds regular Sunday services and 
has “leaders’* who are trained gradu¬ 
ates of established theological insti¬ 
tutions to preach and minister to the 
members, qualifies as a “religious cor¬ 
poration or society,” and its building 
is one primarily and regularly used 
for public religious worship and en¬ 
titled to tax exemption. 

D.C.—Washington Ethical Soc. v. Dis¬ 
trict of Columbia, C.A., 249 F.2d 
127. 

Additional grounds 

(1) Statute imposing real estate tax 
on “additional grounds” of religious 
institutions whieh are sold at profit 
after having been previously exempt 
requires that taxing authority classi¬ 
fy grounds involved as either those 
required and used for actually carry¬ 
ing on purposes of institution, or as 
“additional grounds.” 

D.C.—Simpson Memorial Methodist 
Church v. District of Columbia, 199 
F.2d 169, 91 U.S.App.D.CL 105. 

(2) Under paragraph of statute re¬ 
lating to exemptions from taxation 
of realty owned by religious institu¬ 
tions* and providing in first numbered 
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subparagraph for exemption of 
grounds required and used by such 
institutions, in second numbered sub¬ 
paragraph for exemption of addition¬ 
al grounds, and in third unnumbered 
subparagraph for imposition of realty 
tax on sale at profit in the future, 
third unnumbered subparagraph was 
part of second and indicated inten¬ 
tion that such tax was to be imposed 
only with respect to sale of such ad¬ 
ditional grounds. 

D.C.—Simpson Memorial Methodist 
Church v. District of Columbia, 199 
F.2d 169, 91 U.S.App.D.C. 105. 

60.38 D.C.—Young Men's Christian 
Ass’n v. District of Columbia, D.C., 
124 F.Supp. 449, affirmed District 
of Columbia v. Young Men’s Chris¬ 
tian Ass’n, 221 F.2d 56, 95 US.App. 
D.C. 179. 

Building being erected at time of as¬ 
sessment 

So much of a building being erected 
by association on lot in District on 
July 1, 1942, as was intended to be 
used by association for its purposes* 
was actually used in its work at time 
of assessment of taxes by District 
against such lot for fiscal year com¬ 
mencing on that date, within private 
law. 

D.C.—Young Men’s Christian Ass’n v. 
District of Columbia, D.C., 124 F. 
Supp. 449, affirmed District of Co¬ 
lumbia v. Young Men's Christian 
Ass’n, 221 F.2d 56, 95 U.S.App.D.C. 
179. 

Fart of building exempt 
Nine floors, occupied as sleeping 
rooms by association members, and 
one floor, occupied by association in 
operation of health service for such 
members, in eleven-story building 
erected by it on lot in District, but 
not two floors, rented by commercial 
air line company for office use, in 
building, were used for association’s 
legitimate purposes within private 
law. 

D.C.—Young Men’s Christian Ass’n 
v. District of Columbia* D.CL, 124 F, 
Supp. 449, affirmed District of Co¬ 
lumbia v. Young Men's Christian 
Ass’n, 221 F.2d 56, 95 U-SAppJD.C. 
179. 
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strictly construed.®®**® In determining whether a 
corporation is organized and operated exclusively 
for religious, charitable, scientific, literary, or edu¬ 
cational purposes, within the meaning of an ex¬ 
emption clause in the Unemployment Compensa¬ 
tion Act, recourse must be had to its charter and 
the statute under the authority of which it was 
framed; 60 * 42 but the statute cannot be conclusive 
in the face of specific objects selected by the corpo¬ 
ration for inclusion in its charter. 60 * 44 To come 
within the exemption, a corporation must be or¬ 
ganized and operated exclusively for one of the 
named purposes, and although its primary purpose 
is within the exemption, it cannot have the benefit 
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thereof if it has other purposes beyond the scope of 
the exemption. 60 - 46 

Exemption from franchise tax on unincorporated 
business has been held applicable in some circum¬ 
stances, 60 - 48 but not in others. 60 - 50 

§ 18(3).-Procedure 

The procedure for taxation must conform to statutory 
provisions and municipai regulations authorized thereby. 

The procedure connected with taxation in the 
District is governed by, and must conform to the 
requirements of, statutory provisions and munici¬ 
pal regulations authorized thereby, 61 in respect of 
assessment of property therein for taxation 62 


60.40 D.C.—National Rifle Ass’n of 
America v. Young, 134 F.2d 524, 77 
U.S.App.I>.C. 290. 

Better Business Bureau of Wash¬ 
ington v. District Employment 
Compensation Board, Mun.App., 34 
A. 2d 614. 

60.42 D.C.—National Rifle Ass’n of 
America v. Young, 134 F.2d 524, 
77 U.S.App.D.C. 290. 

Rifle association held not exempt 
D.C.—National Rifle Ass’n of Amer¬ 
ica v. Young, supra. 

Better business bureau held not ex¬ 
empt 

D.C .—Better Business Bureau of 
Washington, D. C. v. District Un¬ 
employment Compensation Board, 
Mun.App., 34 A.2d 614. 

Correction of erroneous ruling 

Where unemployment compensa¬ 
tion board, after hearing, granted ex¬ 
emption from liability for unemploy¬ 
ment contributions, but employer had 
not changed its position and was not 
injured by reason of board’s act, em¬ 
ployer was not entitled to recover 
contributions previously paid under 
protest, on grounds of estoppel and 
res judicata, since the board could 
reverse an erroneous ruling retro¬ 
spectively as well as prospectively. 
D.C.—National Rifle Ass’n of Ameri¬ 
ca v. Young, 134 F.2d 524, 77 U.S. 
App.D.C. 290. 

60.44 D.C.—Better Business Bureau 
of Washington, D. C. v. District Un¬ 
employment Compensation Board, 
Mun.App. f 34 A.2d 614. 

60.46 D.C.—Better Business Bureau 
of Washington, D. C. v. District 
Unemployment Compensation 

Board, supra. 

60.48 Partnership 

<I) Under statute which excludes 
a partnership from franchise tax im¬ 
posed on unincorporated business in 
which more than eighty per cent of 
the gross income is derived from the 
personal services actually rendered 
by the individual members of the 
partnership, percentage of gross in¬ 


come paid to salaried employees does 
not control in determining what serv¬ 
ices are the basis of the income. 

D.C.—District of Columbia v. Adair, 
196 F.2d 603, 90 U.S.App.D.C. 368. 
(2) Evidence was sufficient to war¬ 
rant finding of District board of tax 
appeals that more than eighty per 
cent of gross income was derived 
from a partner’s own personal serv¬ 
ice, so as to bring partnership within 
statute excluding from franchise tax 
on unincorporated business a partner¬ 
ship in which more than eighty per 
cent of gross income is derived from 
personal services actually rendered 
by partners. 

D.C.—District of Columbia v. Adair, 
supra. 

60.50 Effect of salaries paid to em¬ 
ployees 

Where total salaries paid to engi¬ 
neering employees, “free lance” 
draftsmen, and independent engineer¬ 
ing firms ranged between fifty-five 
per cent and forty per cent of gross 
income of sole proprietor of business 
engaged in civil engineering, pro¬ 
prietor was not entitled to exemption 
from District franchise tax on ground 
that more than eighty per cent of 
gross income had been derived from 
personal services actually rendered 
by proprietor. 

D.C.—District of Columbia v. Ghent, 
220 F.2d 210, 95 U.S.App.D.C. 103. 

61. D.C.—Tumulty v. District of Co¬ 
lumbia, 102 F.2d 254, 69 App.D.C. 
390. 

62. D.C.—Tumulty v. District of Co¬ 
lumbia, supra. 

18 C.J. p 1382 note 9. 

Completion of assessment 
When commissioners of District 
have approved, before July 1, the 
equalized-valuations of realty subject 
to taxation which have been submit¬ 
ted to them, taxability has been final¬ 
ly determined, assessment has been 
completed, and commissioners have 
no further function except to fix a 
tax rate which will raise the required 
revenue. 


D.C.—Trustees of St. Paul Methodist 
Episcopal Church South v. District 
of Columbia, 212 F.2d 244, 94 U.S. 
App.D.C. 78—Congressional Home 
of District of Columbia v. District 
of Columbia, 202 F.2d 808, 92 U.S. 
App.D.C. 73. 

Home effects owned in common 

Where a home was conducted for 
the joint benefit of five minors and 
the home furnishings and effects were 
owned by them in common, the as¬ 
sessment on the furnishings of the 
home should be based on a single to¬ 
tal valuation. 

D.C.—National Bank of Wash. v. Dis¬ 
trict of Columbia, 176 F.2d 62, 85 
U.S.App.D.C. 187. 

Personal property; limitations 

(1) The assessor cannot be held to 
any fixed formula or specific catalog 
of data in determining his proposed 
personal property assessments, and is 
entitled to base his action on the best 
information he can procure; taxpayer 
asserting invalidity of personal prop¬ 
erty assessment has the burden of 
proof. 

D.C.—District of Columbia v. Morris, 
159 F.2d 13, 81 U.S.App.D.C. 356. 

(2) If valuation of personal prop¬ 
erty proposed by assessor is correct 
in dollar amount, as the fair cash val¬ 
ue, not less than the full and true 
value in lawful money, the assess¬ 
ment should be upheld even if the 
data or method used by him is incom¬ 
plete or even erroneous, but, if pro¬ 
posed assessment is incorrect in dol¬ 
lar amount, the final assessment must 
be based on correct value, even 
though assessor’s data and method of 
computation were correct. 

D.C.—District of Columbia v. Morris, 
supra. 

(3) Where District board of tax ap¬ 
peals concluded, on basis of findings 
supported by evidence, that corpora¬ 
tion’s personal property tax returns 
for years involved in determining 
whether assessments of such proper¬ 
ty were barred by statute of limita¬ 
tions were incorrect, assessments 
were not barred. 
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and of review, 63 the collection of delinquent tax- need not be attacked by following a statutory rem- 
es, 64 and tax sales and the redemption of real edy, but may be questioned or attacked wherever 
estate. 60 However, a tax based on a void assessment found, 66 as in a receivership case wherein a claim 


D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.App.D.C. 248, certiorari de¬ 
nied Smoot Sand & Gravel Corp. v. 
District of Columbia, 71 S.Ct. 498, 
340 TJ.S. 933, 95 L.Ed. 674. 

(4) Personal property taxes gen¬ 
erally see infra § 18(6). 

Assessment of omitted property; re¬ 
assessment 

(1) A statutory provision for as¬ 
sessment does not authorize reassess¬ 
ment of undervalued property; and, 
in the absence of statutory authority 
therefor, there can be no reassess¬ 
ment of, or amended, revised, or sup¬ 
plemental assessment in respect of, 
property which has been the subject 
of a complete, valid, final original 
assessment. 

D.C.—Hunt v. District of Columbia, 
108 F.2d 10, 71 App.D.C. 143. 

(2) Commissioners of the District 
have no function with respect to stat¬ 
utory procedure prescribed for retro¬ 
active assessment of omitted proper¬ 
ty, and the only officials who have a 
duty in that process are members of 
board of assistant assessors, who 
make the retroactive assessment, and 
assessor, who notifies taxpayer of as¬ 
sessment by sending him a tax bill; 
assessment of omitted property by 
board of assistant assessors is not re¬ 
quired to be submitted to, or to be 
approved by, board of equalization 
and review or commissioners of Dis¬ 
trict. 

D.C.—Trustees of St. Paul Methodist 
Episcopal Church South v. District 
of Columbia, 212 F.2d 244, 94 TJ.S. 
App.D.C. 78. 

(3) Where board of assistant as¬ 
sessors took no action whatever to¬ 
ward making a retroactive assess¬ 
ment, but District commissioners 
simply decided that property in ques¬ 
tion should have been taxed and pre¬ 
sumably directed assessor to fix val¬ 
uations, to compute taxes, and to pre¬ 
pare and send tax bills, with result 
that determination of taxability was 
made by commissioners instead of by 
board of assistant assessors, which 
alone was authorized to make it, and 
determination of valuation was made 
by assessor instead of by board, 
which alone was authorized to make 
it, action of commissioners and as¬ 
sessor in assessing the property was 
wholly unauthorized and void. 

D.C.—Trustees of St, Paul Methodist 
Episcopal Church South v. District 
of Columbia, supra. 

Assessment after tax year 

(1) A taxpayer had no vested right 
in the fruits of incorrect or incom¬ 
plete returns made for intangible per¬ 
sonal property tax purposes for fiscal 


years ended on June 30 in 1936, 1937, 
and 1938, and statutory amendments, 
and additional assessments made un¬ 
der their authority in August, 1938, 
imposed no new taxes, but merely 
provided a new remedy in addition to 
remedies available, as against conten¬ 
tion that, because taxpayer made re¬ 
turns and paid during fiscal years in 
question taxes assessed during those 
years, assessors could not after those 
years make additional assessments. 
D.C.—Maryland & Virginia Milk Pro¬ 
ducers' Ass’n v. District of Colum¬ 
bia, 119 F.2d 787, 73 App.D.C. 399, 
certiorari denied 62 S.Ct. 87, 314 
TJ.S. 646, 86 L.Ed. 518. 

(2) Under statutes, an additional 
assessment of business privilege tax 
could properly be made after tax year 
during which tax was assessed and 
paid, the same as additional assess¬ 
ments of intangible personal property 
taxes could be made after tax years 
in which they were assessed and paid, 
and the board of tax appeals had au¬ 
thority to affirm, cancel, reduce, or in¬ 
crease assessments. 

D.C.—Maryland & Virginia Milk Pro¬ 
ducers' Ass'n v. District of Colum¬ 
bia, supra. 

63. See infra $ 18(8). 

64. See infra § 18(7). 

65. D.C.—Rowlett v. Nash, 38 App. 
D.C. 598. 

18 C.J. p 1382 note 12. 

Acts held not inconsistent 
D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
134 F.2d 36, 77 U.S.App.D.C. 205, 
certiorari denied 63 S.Ct. 983, 318 
U.S. 788, 87 L,.E<L 1155. 

Conveyance for less than all charges 
due 

Under 1902 act providing for pub¬ 
lic sale of delinquent tax property, 
the commissioners had no authority 
to convey property for less than all 
assessments, taxes, costs, penalties, 
and charges due the District; pur¬ 
pose of 1929 amendment creating such 
authority and a method for selling 
the property was not to repeal the 
1902 act, but, rather, to provide for 
disposition on terms not permissible 
prior thereto with safeguard of ju¬ 
dicial approval when the sale should 
be made on the new terms. 

D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
supra. 

Act requiring judicial approval held 
inapplicable 

D.C.—W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
supra. 

-n-a-H-n g m * «hTn«rw fc of liens, easements, 
etc. 

(1) Under law of District, a tax 
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deed extinguishes all liens, encum¬ 
brances, and equities in and on the 
parcel conveyed. 

D.C.—Engel v. Catucci, 197 F.2d 597, 
91 U.SJLpp.D.C. 54. 

(2) Title evidenced by a tax deed 
given in compliance with statutory 
requirements expunges all interests 
which spring from record title and 
vests in the holder a new and com¬ 
plete title to the property in fee sim¬ 
ple. 

D.C.—-W. C & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
134 F.2d 36, 77 U.S.App.D.C. 205, 
certiorari denied 63 S.Ct. 983, 318 
U.S. 788, 87 L.Ed. 1155. 

(3) Sale of land by the District 
for nonpayment of taxes does not 
extinguish an easement to which such 
land is subject. 

D.C.—Engel v. Catucci, 197 F.2d 597, 
91 U.S.App.D.C. 54. 

District of Columbia v. Capital 
Mortg. & Title Co., D.C., 84 F.Supp. 
788. 

Effect on dower right 
Where tax-delinquent realty was 
sold in taxpayer's lifetime, and Dis¬ 
trict deeded realty to purchaser, no 
right of dower passed by tax deed, 
and if deed had any effect at all, it 
was to expunge inchoate dower right. 
D.C.—Cobb v. Shore, 183 F.2d 980, 87 
U.S-App.D.C. 162. 

Sale standing redeemed on tax rec¬ 
ords 

Where the "date of redemption 1 * 
column in assessor's tax record was 
used for both genuine redemptions 
within statutory period and payments 
made on issue of tax deed, tax deed 
was not objectionable on ground that 
sale made in January, 1932, stood re¬ 
deemed on March 10, 1934, on tax rec¬ 
ords, where evidence established that 
amounts entered in the "date of re¬ 
demption column" were amounts paid 
by purchaser in return for tax deed. 
D.C.—' W. C. & A. N. Miller Develop¬ 
ment Co. v. Emig Properties Corp., 
134 F.2d 36, 77 U.SAtpp.D.C. 205, 
certiorari denied 63 S.Ct. 983, 318 
U.S. 788, 87 L.Ed. 1155. 

The board of equalization, has no 
power to decide any question going 
to the validity of a tax, but can only 
increase or decrease it; hence it is 
no objection to the grant of relief by 
the courts against a sale under an in¬ 
valid tax that no appeal was taken 
to the board. 

D.C.—Alexandria Canal, etc., Co. v. 
District of Columbia, 16 D.C. 376. 

66. D.C.—Tumulty v. District of Co¬ 
lumbia, 102 F.2d 254, 69 App.D.C. 
390. 
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for the tax is filed;* 7 and a federal statute, 26 U.S. 
C.A. § 3653, providing that no suit for the purpose of 
restraining the assessment or collection of any tax 
shall be maintained in any court, applies only to tax¬ 
es levied by the United States and not to a tax as¬ 
sessed, not by the internal revenue officers of the 
United States, but by municipal authorities in order 
to defray the expenses of the District of Columbia. 6S 
Where a statute relating to taxation of property 
occupied by a particular corporation makes no pro¬ 
vision for collection and it does not appear that an 
action at law would be futile, there are no grounds 
on which a bill in equity to compel payment can be 
maintained.** 

The statutes have been changed from time to 
time; 70 and, at least partially because of the na¬ 
ture of the property to be taxed, they prescribe dif¬ 
ferent procedure for real and personal property. 71 

Rejection of returns . The mailing of tax bills 
based on assessments of household furnishings con¬ 
stitute a sufficient rejection of the returns made in 
behalf of infant owners, claiming exemptions and 
showing no valuation subject to taxation. 71 - 1 

§ 18(4). —-Income Taxes 

a. In general 

b. Domicile 

c. Source of income 

d. Evasion; false or fraudulent return 
a. In General 

The District Income tax laws call for accounting on an 
annual basis. A corporation may deduct interest pay¬ 
ments, but not dividends. 

The District of Columbia income tax law’s call for 


accounting on an annual basis. 71 - 5 The provision 
of a District revenue act that the assessor shall 
apply, as far as practicable, the administrative and 
judicial interpretations of the federal income tax 
law, so that computations of income, for purposes 
of the chapter, shall be, as nearly as practicable, 
identical with the calculations required for federal 
income tax purposes, can apply only to those parts 
of the federal law which are like parts of the Dis¬ 
trict law, 71 - 6 and does not apply to the computation 
of the income tax of a corporation where no iden¬ 
tical calculations would result and where congress 
has omitted from the District revenue act provi¬ 
sions which it placed in the federal income tax 
law. 71 - 7 

Deductions. Interest payments are deductible by 
a corporation for District income tax purposes, 71 -® 
but dividends are not. 71 * 9 A nondeductible course 
of payments cannot be changed to a deductible 
course unless a corresponding change is made in 
the taxability of the paj’ments to the recipients. 71 * 10 
The burden of establishing the deductibility of all 
the profits of a closely held corporation over a peri¬ 
od of years by the payment thereof to stockholders 
is even greater than the burdens which a taxpayer 
undertakes in an ordinary tax case when he at¬ 
tacks the findings of the assessor and those of the 
board of tax appeals. 71 * 11 

Depreciation. The District income tax law pro¬ 
viding for a reasonable allowance for depreciation 
uses the word “reasonable” as referring to the 
basis for depreciation, as well as the rate there¬ 
of; 71 - 12 and the basis means the starting point or 
primary figure. 71 - 13 


67. D.C.—Tumulty v. District of Co¬ 
lumbia, supra. 

68. D.C.—Maryland & Virginia Milk 
Products Ass'n v. Hazen, 85 F.2<5 
302, 66 App.D.C. 136. certiorari de¬ 
nied 57 S-Ct. 29, 299 U.S. 566, 81 
UEd. 417. 

Contra Burgrdorf ▼. District of Co¬ 
lumbia, 7 App.D.C 405. 

See Infra 5 18(7). 

7ft D.C.—Rowlett ▼. Nash, 38 App. 
D.C 598—U. S. v. Macfarland, 18 
App.D.C 120—Burgrdorf v. District 
of Columbia, 7 App.D.C 405. 

7L D.C.—Tumulty v. District of Co¬ 
lumbia. 102 F.2d 254, 69 App.D.C 
390. 

7U D.C—National Bank of Wash. 
▼. District of Columbia, 176 F.2d 
62. as UJ3JLppJ>.C 187. 

115 DC—Connecticut 1 st. Corp. ▼. 
Pmumo*, XuaApfe, 42 A. 2d 685. 

V3UB Kodak Os. v. 


| District of Columbia, 131 F.2d 347, 
j 76 U.S.App.D.C, 339. 

71.7 D.C.—Eastman Kodak Co. v. 
District of Columbia, supra. 

71.8 D.C.—Seaboard Realty v. Dis¬ 
trict of Columbia, 184 F.2d 269, 87 
U.S.App.D.C. 258. 

Payments on debentures held interest 
D.C.—Seaboard Realty v. District 
of Columbia, 197 F.2d 592, 91 U.S. 
App.D.C 34. 

71-9 D.C.—Seaboard Realty v. Dis¬ 
trict of Columbia, 184 F.2d 269, 87 
U.S.App.D.C. 258. 

71.10 D.C—Seaboard Realty v. Dis¬ 
trict of Columbia, supra. 

71*11 D.C.—Connecticut Ave. Cafe v. 

District of Columbia, 169 F.2d 304, 

! 83 U.S.App.D.C. 272. 

71*12 D.C.—Connecticut Inv. Corp. 
▼. Pearson, Mun.App., 42 A*2d 685. 

73*13 D.C—Connecticut Inv. Corp. v. 
Pearson, supra. 
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Cost of acquisition; value 

(1) If property is acquired while 
income tax law is in effect, cost of 
its acquisition is logical starting 
point for computing depreciation al¬ 
lowance, but if property is acquired 
prior to existence of tax law, there 
is no logical reason for taking cost 
as primary figure. 

D.C.—Connecticut Inv. Corp, v. Pear¬ 
son, supra. 

(2) Where taxpayer acquired prop¬ 
erty before enactment of District in¬ 
come tax law, basis for computing de¬ 
preciation thereof for 1941 and 1942 
income tax purposes was value as of 
January 1, 1939, rather than original 
cost, regardless of basis applicable 
under federal income tax law. 

D.C.—Connecticut Inv. Corp. v, Pear¬ 
son, supra. 

Basis used in federal law 

Provision in instruction for com¬ 
putation of District income tax that 
it is “permissible” to compute depre- 



27 C.J.S. 

b. Domicile 

Persons living In the District and having no fixed 
and definite intent to return and make their homes where 
they were formerly domiciled are domiciled in the Dis¬ 
trict for income tax purposes; persons who have a fixed 
and definite intent to return are not. 

In order to ascertain the meaning of the word 
“domicile” as used in the District of Columbia in¬ 
come tax act imposing an income tax on every in¬ 
dividual domiciled in the District on the last day of 
the taxable year, the court will consider the con¬ 
gressional history of the act, the situation with ref¬ 
erence to which it was enacted, the existing judi¬ 
cial precedents, with which congress may be taken 
to have been familiar at least in a general way, and 
the unusual character of the national capital. 71 - 14 
The question of domicile is a difficult one of fact, to 
be settled only by a realistic and conscientious re- 
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view of the many relevant, and frequently conflict¬ 
ing, indicia of where a man’s home is and accord¬ 
ing to the established modes of proof. 71 - 15 There 
must be a conjunction of physical presence and ani¬ 
mus manendi in the new location to bring about a 
domiciliary change. 71 - 16 

A person does not acquire a domicile in the Dis¬ 
trict simply by going there to live for an indefinite 
period of time. 71 - 17 On the other hand, the statute 
was not intended to lay a tax only on those persons 
who have an affirmative intent to remain in the Dis¬ 
trict the rest of their days; 71 - 16 persons who live 
in the District and have no fixed and definite intent 
to return and make their homes where they were 
formerly domiciled are domiciled in the District for 
income tax purposes, 71 - 1 ® while persons who have 


elation on same basis as used in fed¬ 
eral law shows that statute was not 
construed as requiring: that basis be 
the same as under federal act. 

D.C.—Connecticut Inv. Corp. v. Pear¬ 
son, supra. 

71.14 U.S.—District of Columbia v. 
Murphy, App.D.C., 62 S.Ct. 303, 314 
U.S. 441, 86 LJEd. 329. 

Domicile for estate or inheritance tax 
purposes see infra § 18(5). 

71.15 U.S.—District of Columbia v. 
Murphy, supra. 

Matters considered 

(1) In determining whether a per¬ 
son is domiciled in the District with¬ 
in statute, the nature of the position 
which brings him to, or keeps him 
in, the service of the government is 
of great significance; the manner of 
living in the District, taken in con¬ 
sideration with his station in life, 
and all facts which go to show the 
relations retained to the former place 
of abode, are relevant, and the ques¬ 
tion whether taxes similar in charac¬ 
ter to those laid by the statute have 
been paid elsewhere should also be 
considered. 

U.S.—District of Columbia v. Mur¬ 
phy, supra. 

(2) Domicile of one engaged in gov¬ 
ernment service in the District, with¬ 
in statute, is determined not by 
length or definiteness of term, or in 
election as against appointment, or in 
any compulsion peculiar to military 
men, but in fact that federal duty 
requires residential presence in the 
District on the part of all who must 
come and remain in the District to do 
the work of the government. 

D.C.—District of Columbia v. De 
Hart, 119 F.2d 449, 73 AppJD.C. 345, 
reversed on other grounds District 
of Columbia v. Murphy, 62 S.Ct. 
303, 314 U.S. 441, 86 L.Ed. 329. 

Clear evidence required 

The rendering of government serv¬ 


ice in the District should not too 
casually be visited with penalty of 
severing state allegiance or making 
it dubious, nor should abandonment 
of domicile be held to have resulted 
and domicile in the District within 
act be held to have been acquired un¬ 
less the federal employee gives clear 
evidence of his intention to forego 
his state allegiance. 

D.C.—District of Columbia v. Mur¬ 
phy, 119 F.2d 451, 73 App.D.C. 347, 
reversed on other grounds 62 S.Ct. 
303, 314 U.S. 441, 86 LJEd. 329. 

Frima facie taxability; presumption 
of continuity 

(1) Under the statute, the taxing 
authority is warranted in treating as 
prima facie taxable any person quar¬ 
tered in the District on tax day 
whose status is deemed doubtful, and 
it is not an unreasonable burden on 
the individual to require him to es¬ 
tablish domicile elsewhere if he is to 
escape the tax; a person who has at 
any time become domiciled in the 
District has the burden of establish¬ 
ing a change of status upon which he 
relies to escape the tax imposed by 
the statute. 

U.S.—District of Columbia v. Mur¬ 
phy. App.D.C., 62 S.Ct. 303, 314 U. 
S. 441, 86 L.Ed. 329. 

(2) One who comes to the District 
and remains to render government 
service which requires his presence 
therein may retain his domicile in 
the state from which he comes until ’ 
the service terminates so as not to 
fall within statute, unless he gives 
clear evidence of intention to forego 
his state allegiance, but presumption 
of continuity of state domiciliation 
requires strong evidence to overcome 
it, and mere proof of long residence 
in District or ambiguous showing of 
intention to change is insufficient. 
D.C.—District of Columbia v. De 

Hart, 119 F.2d 449, 73 App.D.C. 345, 
reversed on other grounds District 
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of Columbia v. Murphy, 62 S.Ct. 
303, 314 U.S. 441, 86 L-Ed. 329. 

71.16 D.C.—Beedy v. District of Co¬ 
lumbia, 126 F.2d 647, 75 U.S.App. 
D.C. 289. 

71.17 D.C.—Beedy v. District of Co¬ 
lumbia, supra. 

Government service 

This is true as to a person in the 
government service, even though he 
fails to maintain a domestic estab¬ 
lishment at the place from which 
he comes. 

U.S.—District of Columbia v. Mur¬ 
phy, App.D.C., 62 S.Ct, 303, 314 
U.S. 441, 86 LJEd. 329. 

71.18 U.S.—District of Columbia v. 
Murphy, supra. 

71.19 D.C.—Arbaugh v. District of 
Columbia, 176 F.2d 28, 85 U.S.App. 
D.C. 97. 

Fixed and definite intent to return 
held lacking 

D.C.—Butler v. District of Columbia, 
181 F.2d 790, 86 U.SApp.D.C. 207, 
certiorari denied 71 S.Ct 62, 340 
U.S. 826, 95 L.Ed. 607. 

Government employ 

A person who comes to the District 
to enter government employ, in order 
to retain his former domicile and es¬ 
cape liability for income tax imposed 
by District, must always have a fixedi 
and definite intent to return and take 
up his home at former domicile when 
separated from the service. 

D.C.—Arbaugh v. District of Colum¬ 
bia, 176 F.2d 28, 85 U.S.App.D.C. 97. 
The individual’s testimony with re¬ 
spect to his intention to return to his 
former place of abode should be giv¬ 
en full and fair consideration, but it 
is subject to the infirmity of any self- 
serving declaration. 

U.S.—District of Columbia v. Mur¬ 
phy, App.D.C., 62 S.Ct 303, 314 U. 
S. 441, 86 LJEd. 329. 
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a fixed and definite intent to return are not so . 
domiciled. 71 * 20 A person who has no intent one way j 
or the other has been held to be domiciled in the 
District if he lives there. 71 * 21 

The exercise of political rights elsewhere cannot j 
be considered as meant to be conclusive on the issue 
of taxability in the District; so, whether or not a 
person votes where he claims domicile is highly 
relevant, but not controlling, nor is failure to vote 
elsewhere conclusive that domicile is in the Dis¬ 
trict. 71 * 22 
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c. Source of Income 

Income tax statutes applicable to the District have 
been construed with respect to various matters involved 
in determining the source of income as affecting its tax¬ 
ability. such as the carrying on of trade or business 
within the District and the receiving of income from 
sources therein. 

Income tax statutes applicable to the District of 
Columbia have been construed with respect to prop¬ 
erty held by the taxpayer for more than two 
years, 71 * 23 the sale or exchange of capital assets, 71 * 24 


Sate and tins not fixed; sentimental 
attachment 

(1) Under this rule, to keep from 
acquiring a domicile in the District, 
the intention to return must be fixed, 
although the date need not be, and 
the intention must be unconditional, 
although the time may be contingent ; 
and a mere sentimental attachment 
will not hold the old domicile, nor is 
residence in the District with a near¬ 
ly equal readiness to go back where 
one came from or to any other com¬ 
munity offering advantages on the 
termination of service enough. 

U.S.—District of Columbia v. Mur¬ 
phy, App.D.C.. 62 S.Ct. 303, 3X4 U.S. 
441, 86 L.Ed. 323. 

(2) To hold taxable a person who 
contends that he is not domiciled in 
the District within the statute, the 
board of tax appeals of the District 
need not find the exact time when 
the attitude and relationship of per¬ 
son to place which constitutes dom¬ 
icile were formed, as long as it finds 
they were formed before the tax day, 
nor need the board find just when the 
intent to return to the place of for¬ 
mer abode was finally dissipated, but 
it is enough for the board to find 
that that has happened before the tax 
day. 

U.S.—District of Columbia v. Mur¬ 
phy, App.D.C., 62 S.Ct. 303, 314 U.S. 
441, 86 L.Ed. 329. 

71.20 D.C.—Collier v. District of Co¬ 
lumbia, 161 F.2d 649, 82 U.S.App. 
D.C. 145—Beedy v. District of Co¬ 
lumbia, 126 F.2d 647, 75 U.S.App. 
D.C. 289. 

•Government employ 

(1) Where civil service employee 
came to District to live for an indef¬ 
inite period of time while in govern¬ 
ment service and for no other reason 
and, so far as evidence showed, he 
had a fixed intention to return to 
Mew Hampshire, only the date being 
indefinite, he did not have a domicile 
in the District for income tax pur¬ 
poses. 

D.C.—Collier v. District of Columbia, 
161 F.2d 649, 82 TJ.S.App.D.C. 145. 

(2) Where government employee 
and wife came to District to live for 
an indefinite period while in govern- 
mmt service, and he testified that he 


and his wife intended to return to 
Texas at end of his government serv¬ 
ice where he would practice law, nei¬ 
ther he nor his wife had a domicile 
in District for income tax purposes, 
notwithstanding employee, in re¬ 
sponse to hypothetical questions, tes¬ 
tified that under certain circumstanc¬ 
es they might not return to Texas. 
D.C.—Beckham v. District of Colum¬ 
bia, 163 F.2d 701. 82 U.S.App.D.C. 
296, certiorari denied 68 S.Ct. 166, 
332 U.S. 825, 92 L.Ed. 400, rehearing 
denied 68 S.Ct. 263, 332 U.S. 842, 92 
L.Ed. 414. 

Evidence held insufficient to show 
abandonment of former domicile and 
acquisition of domicile in District. 
D.C.—Butler v. District of Columbia, 
153 F.2d 617, 80 U.S.App.D.C. 310— 
Beedy v. District of Columbia, 126 
F.2d 647, 75 U.S.App.D.C. 289. 

71.21 D.C.—Arbaugh v. District of 
Columbia, 176 F.2d 28, 85 U.S.App. 
D.C. 97. 

71.22 U.S.—District of Columbia v. 
Murphy, App.D.C., 62 S.Ct. 303, 314 
U.S. 441, 86 L.Ed. 329. 

71.23 Two-year limitation held not 
unreasonable 

In defining capital assets as prop¬ 
erty held by taxpayer for more than 
two years and providing that the sale 
or exchange of property other than 
the capital assets shall be treated in 
the same manner as other income or 
deductible losses, the purpose of con¬ 
gress was to distinguish between in¬ 
vestment and speculation, and the 
statute cannot be held invalid on the 
ground that the two-year limitation 
is unreasonable. 

D.C.—Garrett v. District of Columbia, 
159 F.2d 457, 81 U.S.App.D.C. 374, 
certiorari denied 67 S.Ct. 971, 330 
U.S. 835, 91 L.Ed. 1282. 

Sale of securities 

The assessment by the District of 
income tax on gains which taxpayers 
derived from sales of securities was 
proper where the securities had been 
held less than two years. 

D.C.—Garrett v. District of Columbia, 
supra. 

Sale of radio and television station 
Under District act providing that 
gain realized from sale or exchange 
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| of property held by taxpayer for more 
than two years is not taxable income, 
[gain attributable to sale of license 
was not taxable to taxpayer which 
sold its radio and television station, 
together with license for operation 
thereof, on July 28, 1950, where tax¬ 
payer’s predecessor in title had been 
issued a station construction permit 
in 1946, notwithstanding current sta¬ 
tion license had been issued in May 
of 1950. 

D.C.—District of Columbia v. General 
Teleradio, Inc., 230 F.2d 830, 97 U. 
S.App.D.C. 280. 

71.24 Cancellation of lease 

"Where lessee canceled lease for 
sum of money paid by lessors, can¬ 
cellation was not a sale or exchange 
of a capital asset, within statutory 
provision exempting gain from sale 
or exchange of capital asset from 
income tax. 

D.C.—United Cigar-Whelan Stores 
Corp. v. District of Columbia, 176 
F.2d 952, 85 U.S.App.D.C. 301. 

Sale of realty acquired through fore¬ 
closure 

(1) Where substantially all of cor¬ 
poration’s income for many years ac¬ 
crued from purchase and sale of real 
estate mortgage notes and from in¬ 
terest collected thereon, profits re¬ 
sulting from sale of realty acquired 
as result of default in payment of in¬ 
debtedness represented by mortgage 
notes were taxable as ordinary in¬ 
come, and were not exempt as con¬ 
stituting sale of capital assets. 

D.C.—Wardman Real Estate Inv. 
Corp. v. District of Columbia, 152 
F.2d 285, 80 U.S.App.D.C. 248. 

<2) Where corporation was in busi¬ 
ness of lending money on realty, man¬ 
aging and renting property, collecting 
rents, selling insurance, and such oth¬ 
er matters as generally pertain to real 
estate business, profits from sale of 
realty acquired through foreclosure 
of mortgages were taxable as ordi¬ 
nary income. 

D.C.—Henry J. Robb, Inc., v. District 
of Columbia, 152 F.2d 283, 80 U.S. 
App.D.C. 246. 

<3) Where taxpayer, organized for 
purpose of lending money on real es¬ 
tate, acquired realty by foreclosure, 
question whether profits on sales of 
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the derivation of the income of an unincorporated carrying on of trade or business within the District 
business from the personal services of its members and the receiving of income from sources there- 
or from capital,'nonresidents, 71 --6 and the in. 7 i-27 


realty were taxable under income tax 
law as income derived from capital 
assets or as ordinary income was one 
of fact; and finding of board of tax 
appeals that the realty was held pri¬ 
marily for sale to customers in ordi¬ 
nary course of business, so that prof¬ 
its on sales were taxable as ordinary 
income was not clearly wrong and 
could not be disturbed. 

D.C.—Real Estate Mortgage & Guar¬ 
anty Corp. v. District of Columbia, 
141 F.2d 361, 78 U.S.App.D.C. 390. 
Swellings 

Where corporations authorized to 
buy, sell, and lease realty bought va¬ 
cant land and built multiple dwell¬ 
ings, after getting priorities for 
building materials and permanent 
financing through the Federal Hous¬ 
ing Administration by agreeing that 
dwellings would be retained for dura¬ 
tion of war emergency and would be 
rented at rates fixed by war produc¬ 
tion board, and after all restrictions 
were removed all dwellings were sold, 
board of tax appeals properly found 
that dwellings, at and before sales, 
were held by corporations primarily 
for sale to customers in ordinary 
course of business and were not sales 
of capital assets, and that there¬ 
fore gains were taxable as income. 
D.C.—Riggs Development Co. v. Dis¬ 
trict of Columbia, 184 F.2d 698, 87 
U.S.App.D.C. 305, certiorari denied 
71 S.Ct. 351, 340 U.S. 918, 95 L.Ed. 
663. 

Evidence sustained determination 
that bonds and stocks acquired by 
corporation at time of its organiza¬ 
tion in 1930 were capital assets and 
that neither gains nor losses result¬ 
ing from sale in 1942 were allowable 
in computing income tax. 

D.C.—Henry J. Robb, Inc., v. District 
of Columbia, 152 F.2d 283, 80 U.S. 
App.D.C. 246. 

71.25 TTse of capital in business 
Under statutes levying a tax on 
income of unincorporated businesses 
if less than eighty per cent of gross 
income was derived from personal 
services of members of business and 
its capital was not a material in¬ 
come-producing factor, the statutory 
exemption with respect to income 
from capital did not require that cap¬ 
ital not be used in the business, but 
only that it not be a material income- 
producing factor. 

D.C.—Rohrbaugh v. District of Co¬ 
lumbia, 225 F.2d 264, 96 U.S.App. 
D.C. 207. 

Sale of securities 

(1) Under statute levying a tax 
on income of unincorporated business 
if less than eighty per cent of gross 
income was derived from personal 


services of members of business and 
its capital was not a material income- 
producing factor, income derived by 
taxpayers, who conducted a brokerage 
and securities business, from under¬ 
writing a portion of an issue of new 
shares of stock by selling shares at 
higher market price to customers 
than price to taxpayers as underwrit¬ 
ers, was a profit from purchase and 
sale of securities by an underwriter 
and not a commission paid for per¬ 
sonal services rendered to customers. 
D.C.—Rohrbaugh v. District of Co¬ 
lumbia, supra. 

(2) Under such statute, income 
from sale of unlisted securities, pur¬ 
chased by taxpayers from a dealer at 
a discount, constituted a profit on a 
purchase and sale as a merchant and 
not a commission for services as an 
agent in buying securities for cus¬ 
tomers. 

D.C.—Rohrbaugh v. District of Co¬ 
lumbia, supra. 

Securities in firm name 

Dividends and profits derived by 
brokerage and securities firm from 
trading securities registered in firm 
name constituted material income 
produced by the firm’s capitaL 
D.C.—Rohrbaugh v. District of Co¬ 
lumbia, supra. 

71.26 “Business;” “unincorporated 
business” 

(1) The District Revenue Act, 
which, by Title VIII, levies a tax on 
the net income of an unincorporated 
business only, manifests the intent 
that nonresidents he taxed only on in¬ 
come of “business,” which tax is to 
be effected by a franchise exaction, so 
that if there is no business within 
the meaning of the statute, there is 
no tax. Where nonresident owned a 
hotel in the District which he leased 
to a corporation in which he was not 
interested, calling for a percentage 
revenue of the gross revenues, the j 
owner was not engaged in an “unin- j 
corporated business” within the Dis- j 
trict statute imposing a franchise tax 
on the income therefrom. 

D.C.—District of Columbia v. Pick- j 
ford, 179 F.2d 271, 86 U.S.AppJD.C. 
17. 

(2) Where operation of an apart¬ 
ment house by a nonresident in the 
District was an unincorporated busi¬ 
ness subject to franchise tax imposed 
by the District, but rental received 
from a hotel leased to a corporation 
in which the nonresident was not in¬ 
terested was not a business, subject 
to franchise tax, nonresident was 
subject to franchise tax imposed by 
the District on the income from the 
apartment measured by the net in¬ 
come thereof, and which was not to 
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be measured by other sources, includ¬ 
ing the income from rentals received 
from the hotel. 

D.C.—District of Columbia v. Pick- 
ford, supra. 

71-27 “Business” as that term is 
used in taxing statutes, is that which 
occupies time, attention, and labor of 
men for purpose of livelihood or prof¬ 
it. 

D.C.—Stone v. District of Columbia, 
198 F.2d 601, 91 U.S.App.D.C. 140. 
Engagement in business held shown 
D.C.—Stone v. District of Columbia, 
supra. 

Income attributable to activities out. 
side District 

Fact that from an economic point 
of view a large portion of income 
was attributable to activities which 
took place outside the District was 
not material to the question whether 
the income came from "sources*" 
within the District, within statute 
taxing income from District sources. 
D.C.—Eastman Kodak Co. v. District 
of Columbia, 131 F.2d 347, 76 U.S. 
App.D.C. 339. 

Sources unconnected with business 
The District statute levying a fran¬ 
chise tax on the taxable income of 
every unincorporated business meas¬ 
ures the tax by the income of the un¬ 
incorporated business, and does not 
mean that if an individual, because 
of his operation of an unincorporated 
business, is liable to a franchise tax, 
the measure of that tax includes his 
other net income derived from sourc¬ 
es within the District, but unconnect¬ 
ed with the business. 

D.C.—District of Columbia v. Pick- 
ford, 179 F.2d 271, 86 U.S.App.D.C. 
17. 

nature of relation immaterial 

Corporate motion picture producer- 
receiving percentage of money paid 
by District film exhibitors to produc¬ 
er’s wholly owned subsidiary for priv¬ 
ilege of exhibiting producer’s films in 
district must pay income tax on mon¬ 
ey so received, by virtue of District 
statute imposing tax on income of 
corporation from District sources, 
whether relation of producer and sub¬ 
sidiary under contract between them 
was that of joint adventure, lease, or 
employment, since in any event, the- 
money was income derived from 
sources within the District. 

D.C.—Warner Bros. Pictures v. Dis¬ 
trict of Columbia, 168 F.2d 157, 8£ 
U.S.App.D.C. 158. 

Interest on note 

Where finding of tax court that 
interest received by resident realty 
corporation on note given by non¬ 
residents who purchased realty with¬ 
in District and secured by deed of 
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The income tax of a corporation from District tion where the sale is made . 71 - 29 
^sources” is properly determined by applying to 
the total apportionable net income the ratio of Dis- d. Evasion; False or Fraudulent Return 
trict sales to total sales ; 71 - 28 and unless a different Under a statute making it a crime willfully to at- 
legislative intention appears, the geographical tempt to defeat or evade the District income tax by mak- 
„ „ . . , , r , , | ; ing a false or fraudulent return, the crime is complete 

source of income from the manufacture and sale, when tha attempt is complete, but the attempt must 

or the purchase and sale, of goods is in the jurisdic- | consist of affirmative action. 


trust on such realty was income from 
sources without District and not sub¬ 
ject to District franchise tax was not 
supported by consideration of wheth¬ 
er the interest represented income 
fairly attributable to any trade or 
business carried on within District, 
finding was improper in view of stat¬ 
ute providing for franchise tax on 
income derived from sources within 
District, defined inter alia as income 
fairly attributable to any trade or 
business carried on within District. 
D.C.—District of Columbia v. Virginia 
Hotel Co., 204 F.2d 390, 92 U.S.App. 
D.C. 186. 

teaadry 

(1) Where taxpayer had & laundry 

plant in Virginia and many of its 
customers were located in the Dis¬ 
trict, and to some customers tax¬ 
payer furnished a supply of its own 
articles each week for a considera¬ 
tion, with pick-up and delivery serv¬ 
ice, and the cleaning thereof was 

done in the plant in Virginia, source 
of income from the arrangement was 
the use or rental of the articles, 

with pick-up and delivery incidental 
thereto, and in addition the cleaning 
and laundry, the latter being service, 
and the income fairly attributable to 
the use or rental of the articles 

should be allocated to the District, 

in calculating income tax. 

D.C.—Industrial Coverall Laundry 
Corp. v. District of Columbia, 188 
F.2d 669, 88 U.S.App.D.C. 266. 

(2) In these circumstances, work 
performed outside the District was 
not “work done and services per¬ 
formed” in the District, within the 
income tax statute, and the charges 
therefor were not apportionable or 
allocable to the District in calculat¬ 
ing income taxes. 

D.C.—Industrial Coverall Laundry 
Corp. v. District of Columbia, su¬ 
pra. 

7L28 D.C.—Eastman Kodak Co. v. 
District of Columbia, X31 F.2d 347, 
76 U.S.App.D.C. 839. 

7LS9 D.C.—Eastman Kodak Co. v. 

District of Columbia, supra. 
SttMRBge of title in District 

(1) Under statute imposing a tax 
on net income, from District sources, 
of foreign and domestic corporations 
for privilege of carrying on. or ea- 
gngtag in, trade or business within 
District and ef receiving income 
Dram mmrcm within District, and 


containing provisos, measure of tax 
is not limited to sales in which title 
passes in District. 

D.C.—Lever Bros. Co. v. District of 
Columbia, 204 F.2d 39, 92 U.S.App. 
D.C. 147. 

(2) Under such statute, regulation 
prescribed by District commission¬ 
ers, allocating to District gross in¬ 
come from sale principally secured, 
negotiated, or effected by owners, 
employees, agents, officers, and 
branches of corporation located in 
District, regardless of place of pas¬ 
sage of title, was valid. 

D.C.—District of Columbia v. Radio | 
Corp. of America, 232 F.2d 376, 98 
U.S.App.D.C. 119, certiorari denied 
77 S.Ct. 44, 352 U.S. 845, 1 L.Ed. 
2d 51—Lever Bros. Co. v. District 
of Columbia, 204 F.2d 39, 92 U.S. 
App.D.C. 147. 

(3) In absence of contrary statu¬ 
tory definition, the source of income 
from sales for District income tax 
purposes is the place at which title 
to the property passes; while ques¬ 
tions of District taxation must be 
determined according to District law, 
the question as to where title to 
goods passes for tax purposes must 
be determined by general rules of 
law, where the District law provides 
that source of income from sales 
is at place at which the title passes, 
but does not specify the place at 
which title passes for tax purposes. 
D.C.—District of Columbia v. Upjohn 

Co„ 185 E*.2d 992, 88 U.S.App.D.C. 
34. 

(4) Where almost all goods sold 
to District customers by manufac¬ 
turer having principal office in Mich¬ 
igan and branch office in New York 
were shipped, usually from New 
York, by common carrier by truck 
under straight bills of lading nam¬ 
ing customers as consignees, title 
to goods passed at point of ship¬ 
ment and not on arrival in District, 
and hence income from sales was 
not from sources within District for 
income tax purposes. 

D.C.—District of Columbia v. Up¬ 
john Co., 185 F.2d 992, 88 U.S.App. 
D.C. 34. 

Purchase and delivery outside Dis- 
trict 

(1) Corporate income from sales of 
lumber bought from mill outside the 
District and delivered to corpora¬ 
tion’s customers outside the District 
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was not “income from sources within 
the District of Columbia” within the 
code, although the contracts of sale 
were either executed or confirmed at 
the office of the corporation in the 
District. 

D.C.—District of Columbia v. John¬ 
son & Wimsatt, 160 F.2d 913, 82 
U.S.App.D.C. 81, certiorari denied 
68 S.Ct. 63, 332 U.S. 760, 92 L.Ed. 
346. 

(2) Under written contract enter¬ 
ed into by taxpayer, which was a 
New Jersey corporation maintaining 
a branch office but no warehouse or 
stock of merchandise in District, 
with one to act as its wholesale dis¬ 
tributor in District, the title to 
goods passed from taxpayer to dis¬ 
tributor when delivery was made by 
taxpayer to carrier outside the Dis¬ 
trict, so that the sales made to dis¬ 
tributor were not required to be 
reported as gross income from sourc¬ 
es within the District, notwithstand¬ 
ing taxpayer agreed to pay cost of 
transportation and reserved the right 
to select the carrier. 

D.C.—Electric Storage Battery Co. v. 
District of Columbia, 155 F.2d 
867, 81 U.S.App.D.C. 135. 

Approval of purchaser’s credit 

(1) A condition that credit of pur¬ 
chaser be approved without District 
before order solicited by salesman 
in District be filled required “ac¬ 
ceptance without the District” be¬ 
fore becoming binding on seller, 
within proviso excluding income 
from sources without the District 
in computing income taxes. 

D.C.—District of Columbia v. H. D. 
Lee Co., 161 F.2d 646, 82 U.S.App. 
D.C. 136, certiorari denied 68 S.Ct. 
63, 332 U.S. 760, 92 L.Ed. 346. 

(2) Where manufacturing taxpay¬ 
er located in New Jersey sent sales¬ 
man into District to solicit orders, 
goods were shipped from New Jersey, 
and taxpayer had no place of busi¬ 
ness in the District, and order blanks 
expressly provided for credit ap¬ 
proval, income from the orders was 
not taxable as “income derived from 
the procurement of orders for sale 
of personal property by means of 
solicitation by salesmen in the Dis¬ 
trict,” notwithstanding the order 
blank also had a provision for ap¬ 
proval by the customer. 

D.C.—District of Columbia v. H. D. 
Lee Co., supra. 
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Under D.C.Code 1940, § 47—1542<b), one who 
willfully attempts to defeat or evade the District of 
Columbia income tax by making a false or fraudu¬ 
lent return is subject to prosecution by the United 
States Attorney, and not by the Corporation Coun¬ 
sel. 71 - 30 The provision clearly states both the of¬ 
fense and the maximum penalty. 71 * 31 The attempt 
is the crime, and the crime is complete when the 
attempt is complete, but the attempt must consist of 
affirmative action. 71 * 32 

It is common knowledge that the making of a 
fraudulent return is the most common, and also 
the most flagrant, method of willfully attempting to 
defeat or evade an income tax. 71 * 33 A “fraudu¬ 
lent” return is always an attempt to evade a tax; 
a merely “false” one may not be. 71 * 34 


§ 18(5).-Estate and Inheritance 

Taxes 

The District inheritance tax Is a duty or excise on 
the privilege of taking property by descent; It is meas¬ 
ured by the market value of the transferred property at 
the time the owner died, the tax being computed on the 
value of what the beneficiary actually receives. 

The District of Columbia tax on inheritance is not 
a property tax, but is a duty or excise laid on the 
privilege of taking property by descent. 71 * 35 The 
tax is measured by the market value of the trans¬ 
ferred property at the time the owner died; 71 * 30 
the inheritance tax statute manifests a congres¬ 
sional intention to require that the tax be computed 
on the value of what the beneficiary actually re¬ 
ceives. 71 - 37 In determining whether there has been 


71.30 D.C.—Rick v. U. S., 161 F.2d 
897, 82 U.S.App.D.C. 101. 

71.31 D.C.—Rick v. U. S., supra. 
Particular offense charged 

Information, charging that defend¬ 
ants knowingly and unlawfully at¬ 
tempted to defeat and evade a large 
part of income taxes due and owing 
by them to the District by false and 
fraudulent income tax returns and 
by concealing and attempting to con¬ 
ceal from the taxing authorities the 
true gross income and net taxable 
income received by them, charged an 
offense under statute providing that 
anyone who willfully refuses to pay 
income taxes shall be guilty of a 
misdemeanor and be fined not more 
than ten thousand dollars, and not 
under statute providing that one 
who negligently fails to pay income 
tax shall be fined not more than 
three hundred dollars. 

D.C.—U. S. v. Rick, Mun.App., 48 A. 
2d 614, affirmed Rick v. U. S., 161 
F.2d 897, 82 U.S.App.D.C. 101. 

71.32 D.C.—U. S. v. Rick, Mun.App., 
48 A.2d 614, affirmed Rick v. U. S., 
161 F.2d 897, 82 U.S.App.D.C. 101. 

71.33 D.C.—Rick v. U. S., 161 F.2d 
897, 82 U.S.App.D.C. 101. 

71.34 D.C.—Rick v. U. S., supra. 
Terms distinguished 

“Fraudulent” includes an intent 
and involves a subject matter of 
which someone is to be deprived, 
and there is no real difference be¬ 
tween a “fraudulent return” and a 
“wilful attempt to evade a tax;” 
a “false return” may be merely incor¬ 
rect due to negligence or some other 
cause lacking intent, or not involving 
a tax, and is not necessarily willful 
or an intent to evade a tax. 

D.C.—Rick v. U. S., supra. 

71.35 D.C.—Hyman v. District of 
Columbia, 247 F.2d 685, 101 U.S. 
App.D.C. 179—National Bank of 
Washington v. District of Colum¬ 
bia, 226 F.2d 759, 96 U.S.App.D.C. 


395, vacated on other grounds 226 
F.2d 763, 96 U.S.App.D.C. 399- 
Fisher v. District of Columbia 164 
F.2d 707, 82 U.S.App.D.C. 371. 
Transfers held subject to tax 
D.C.—Slyder v. District of Columbia, 
187 F.2d 217, 88 U.S.App.D.C. 170— 
Lane v. District of Columbia, 182 
F.2d 105, 86 U.S.App.D.C. 337— 

O’Connor v. District of Columbia, 
153 F.2d 225, 80 U.S.App.D.C. 351. 
Transfers held not subject to tax 
D.C.—District of Columbia v. McCar- 
ron. 235 F.2d 504, 98 U.S.App.D.C. 
277—District of Columbia v. Lloyd, 
160 F.2d 581, 82 U.S.App.D.C. 70. 
Death of beneficiary; property taxed 
only once 

Fact that decedent’s real estate 
was subject to statutory lien to se¬ 
cure payment of decedent's debt did 
not prevent devisee from coming in¬ 
to possession and enjoyment of de¬ 
vise within provision of inheritance 
tax statute that where beneficiary 
dies within six months after death 
of decedent and before coming into 
the possession and enjoyment of any 
property, such property shall be tax¬ 
ed only once. 

D.C.—Fisher v. District of Columbia, 
164 F.2d 707, 82 U.S.App.D.C. 371. 

71.36 D.C.—Hyman v. District of 
Columbia, 247 F.2d 585, 101 U.S. 
App.D.C. 179. 

Annual valuation held inapplicable 
D.C.—Fisher v. District of Columbia, 
164 F.2d 707, 82 U.S.App.D.C. 371. 

Market value of remainder interest 

(1) District statutes providing 
that remaindermen under testamen¬ 
tary trust are liable for inheritance 
tax only on market value of re¬ 
mainder interest required that mar¬ 
ket value be at least approximated as 
closely as possible in light of all 
available facts. 

D.C.—McCeney v. District of Colum¬ 
bia, 230 F.2d 832, 97 U.S.App.D.C. 
282. 


(2) District statutes providing 
that remaindermen under testamen¬ 
tary trust are to pay inheritance 
tax only on market value of re¬ 
mainder interests as determined in 
accordance with regulations require 
that actual market value of interest 
be determined as nearly as possible, 
and regulation providing that where 
corpus may be invaded on behalf 
of donee for life or for years, tax¬ 
able value of interest of donee shall 
be value of entire corpus, was in¬ 
consistent with statutes and objec¬ 
tionable in not permitting facts 
bearing on likelihood of invasion 
and on market values of life and 
remainder interests to be considered. 
D.C.—McCeney v. District of Colum¬ 
bia, supra. 

(3) Where testamentary trustee 
was authorized to invade corpus to 
meet reasonable needs of benefici¬ 
aries in their respective stations of 
life, including emergencies and pro¬ 
tracted illness, taking into account 
funds otherwise available to them, 
and to be liberal in so doing, there 
was standard under which fair esti¬ 
mate could be made of market value 
of interests which remaindermen 
would take in determining their lia¬ 
bility for inheritance taxes, and ev¬ 
idence of wages, life expectancies, 
health, accustomed scale of living, 
economic circumstances, and other 
sources of income of beneficiaries as 
of date of death would permit rea¬ 
sonable measurement of possibility 
of invasion. 

D.C.—McCeney v. District of Colum¬ 
bia, supra. 

71.37 D.C.—Hyman v. District of 
Columbia, 247 F.2d 585, 101 U.S. 
App.D.C. 179. 

Gross value less encumbrance 

(1) Where an unqualified devise 
transfers legal title, but is encum¬ 
bered at the date of death, the then 
market value of the property trans¬ 
ferred is the gross value less the 
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a taxable transfer within the inheritance tax stat¬ 
ute, concern is with the real ownership, rather than 
with refinements of title. 71 * 58 

Under statutes providing a uniform system of 
death taxes for the District, the amount payable to j 
the District as estate tax has been held not eighty 
per cent of the federal estate tax, but merely the 
difference between that amount and the inheritance 
tax which had been paid to the District on account 
of the same estate. 71 * 38 

Contemplation of death . Advanced age alone does 
not establish contemplation of death, for inherit¬ 
ance tax purposes. 71 ** 8 A person cannot render 
nontaxable, under the inheritance tax law, a previ¬ 
ous transfer which was taxable by renouncing, in 
contemplation of death, the reserved interest in 
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the property transferred which had made it tax¬ 
able. 71,41 

Exemption . A testamentary transfer may be ex¬ 
empt from taxation under the inheritance and es¬ 
tate tax provisions as property transferred exclu¬ 
sively for charitable 71 * 42 or educational 71 * 43 pur¬ 
poses within the District. In other circumstances 
exemption has been denied. 71 * 44 

Future interests; rested or contingent estates. 
The critical date for the determination of the char¬ 
acter of future interests, for inheritance tax pur¬ 
poses, is the date of decedent's death. 71 * 45 In com¬ 
puting the inheritance tax on remainder interests, 
the general statute defining vested interests con¬ 
trols, and remainders that are vested, but subject 
to being divested, should be treated as vested. 71 * 46 


encumbrance, for inheritance tax 
purposes; so, where decedent owed 
her brother a large sum of money 
and her will provided that if he had 
a claim on her realty interest, de¬ 
vise thereof should be "subject to 
such claim or lien,” inheritance tax 
should have been computed not on 
the gross value of the realty re¬ 
ceived by the brother, but on the 
value thereof after his claim thereon 
had been deducted. 

D.C.—Hyman v. District of Columbia, 
supra. 

(2) The brother’s claim against his 
sister’s estate for moneys furnished 
her was as effectively established, 
for inheritance tax purposes, as it 
would have been had it been proved 
in a probate proceeding and allowed 
in the probate court, where, in a de 
novo proceeding before the tax court, 
the claim was sufficiently established 
by evidence to produce an express 
finding that at the time of the sis¬ 
ter’s death she was indebted to the 
brother for certain moneys, it being 
immaterial that the brother did not 
file his claim for allowance in the 
probate proceedings of the sister’s 
estate. 

D.C.—Hyman v. District of Columbia, 
supra. 

71.38 D.C.—District of Columbia v. 
Wilson, 21$ F.2d 630, 94 U.S.App. 
D.C, 399. 

Vo transfer of interest in bonds 
In inheritance tax proceeding, evi¬ 
dence sustained finding of the tax 
court that taxpayer who advanced 
money to brother for purchase of 
bonds had intended to make gift of 
only life interest in such bonds, re¬ 
serving remainder to herself, and 
that when bonds had passed to tax¬ 
payer on death of brother there had 
been no transfer of any interest in 
bonds within inheritance tax statute. 
D.C.—-District of Columbia v. Wil¬ 
son, supra. 


71.39 D.C.—District of Columbia v. 
Safe Deposit & Trust Co. of Balti¬ 
more, 116 F.2d 21. 72 App.D.C. 197. 

71.40 D.C.—District of Columbia v. 
Fadeley, 233 F.2d 667, 98 U.S.App. 
D.C. 176, certiorari denied 77 S. 
Ct. 64, 352 U.S. 847, 1 L.Ed.2d 57. 

71.41 D.C.— Heller v. District of Co¬ 
lumbia, 19S F.2d 983, 91 U.S.App.D. 
C. 238. 

Evidence justified finding that ac¬ 
tion of a settlor, three months be¬ 
fore her death, in renouncing a re¬ 
tained right to income from trust 
property, was in contemplation of 
death so that trust property was 
properly included in settlor’s gross 
estate for inheritance taxation, as 
well as finding of board of tax ap¬ 
peals for District that a conveyance 
of realty made by decedent less than 
two years before her death and a 
transfer of promissory note receiv¬ 
able which decedent made less than 
two years before her death, were 
made in contemplation of death so 
as to subject them to inheritance 
tax. 

D.C.—Heller v. District of Columbia, 
supra. 

71.42 D.C.—District of Columbia v. 
Castiello, 230 F.2d 839, 97 U.S. 
App.D.C. 289. 

71.43 D.C.—District of Columbia v. 
University of Notre Dame Du Lac, 
246 F.2d 697, 101 U.S.App.D.C. 10. 

Exemptions generally see supra § 18 

( 2 ). 

71.44 Bona fide purchase for money 

Where contract between stockhold¬ 
ers provided that minority stockhold¬ 
ers would surrender their stock to a 
trustee, together with insurance pol¬ 
icies on their lives, the proceeds of 
which would be payable to their 
wives in event of death and would 
constitute payment of the stock, 
which would then be returned to 
corporation and reissued, majority 


stockholder having power to termi¬ 
nate contract at any time, and mi¬ 
nority stockholders had paid their 
own insurance premiums, additional 
stock so acquired by majority stock¬ 
holder was not exempt from inherit¬ 
ance tax as having been acquired by 
bona fide purchaser for full ‘‘con¬ 
sideration in money or money's 
worth.” 

D.C.—O’Connor v. District of Colum¬ 
bia, 153 F.2d 225, SO U.S.App.D.C. 
351. 

71.45 D.C.—District of Columbia v. 
Clark, 175 F.2d 821, 84 U.S.App. 
D.C. 88. 

71.46 D.C.—Keep v. District of Co¬ 
lumbia, 181 F,2d 789, 86 U.S.App. 
D.C. 206. 

Remainder to daughters or survivor 

Where testator devised his residu¬ 
ary estate to his wife for life and 
on her death to his daughters in fee 
simple, share and share alike, and 
‘‘in the event that either of them be 
then dead unto the survivor of 
them,” the daughters acquired a 
’Vested interest" and not a “contin¬ 
gent interest” within District reve¬ 
nue act which recognizes and taxes 
separately vested interest and con¬ 
tingent interest, 

D.C.—O’Neill v. District of Columbia, 
132 F.2d 601, 77 U.S.App.D.C. 79. 

Legal estate passing at specified age 
Where testator bequeathed residue 
of estate in trust for benefit of widow 
with direction that, on her death or 
remarriage, trustee should divide es¬ 
tate among testator’s children, which 
shares should be held in trust until 
each of the children should attain 
age of thirty-seven years, and tes¬ 
tator was survived by two sons who 
were under thirty-seven, future in¬ 
terests created for sons were vested 
and not contingent remainders for in¬ 
heritance tax purposes, notwithstand¬ 
ing legal estate 'would not pass until 
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A life interest, or a contingent remainder, held by 
a decedent and created by another, is considered to 
terminate at the death of decedent, and is not a 
transferable interest within the District inheritance 
tax statute. 71 - 47 

Consideration for agreement . Where an agree¬ 
ment between a decedent and other partners for 
the transfer of his partnership interest was such 
that he alone was to have a fixed percentage of 
partnership profits and the others assumed certain 
calculated risks, the agreement was not without 
valuable consideration, for inheritance tax pur¬ 
poses. 71 - 48 

Domicile . A domiciliary determination, for in¬ 
heritance tax purposes, involves a compound con¬ 
sideration of fact and law, and the court may review 
the legal effect attached to the evidence before the 
board of tax appeals. 71 * 49 In order to retain his 
former domicile, one who comes to the District to 
enter government service must always have a fixed 
and definite intent to return and take up his home 


there when separated from the service. 71 - 5 ® 

§ 18(6).-Personal Property Taxes 

Personal property habitually employed by the owner 
in the District should bear its fair share of the burdens 
of taxation; the presence of personal property In the 
District and its use therein with consistent continuity In 
the ordinary course of business are sufficient to give it 
a taxable situs. 

While the doctrine of “commercial domicile" 
applicable to intangibles has never been applied to 
tangibles, 71 - 51 the tax situs of personal property is 
not necessarily limited to the domicile of the own¬ 
er ; it is a question of the nature and extent of the 
use of the property within the state asserting the au¬ 
thority to tax. 71 * 52 Personal property habitually 
employed by the owner within the District should 
bear its fair share of the burdens of taxation to 
which other property therein is subject. 71 * 53 

Statutes authorizing taxation of personal prop¬ 
erty by the District have been held to contemplate 
personal property having a definite and permanent 


sons respectively reached age of 
thirty-seven. 

D.C.—District of Columbia v. Clark, 
175 F.2d 821, 84 U.S.App.D.C. 88. 

71.47 D.C.—District of Columbia v. 
Wilson, 216 F.2d 630, 94 U.S.App. 
D.C. 399. 

71.48 D.C.—District of Columbia v. 
Fadeley, 233 F.2d 667, 98 U.S.App. 
D.C. 176, certiorari denied 77 S. 
Ct. 64, 352 U.S. 847, 1 L.Ed.2d 57. 

71-49 D.C.—Pace v. District of Co¬ 
lumbia, 135 F.2d 249, 77 U.S.App.D. 
C. 332, affirmed District of Colum¬ 
bia v. Pace,. 64 S.Ct. 406, 320 U.S. 
698, 88 L.Ed. 408. 

Domicile for income tax purposes 
see supra § 18(4) b. 

Mere length of time devoted to 
federal service in the District is 
not enough, in itself, to deprive a 
federal employee of his domicile of 
origin, and the intention to leave 
the federal employment and return to 
the territorial confines of his domi¬ 
cile of origin need not be related to 
any definite date. 

D.C.—Pace v. District of Columbia, 
135 F.2d 249, 77 U.S.App.D.C. 332, 
affirmed District of Columbia v. 
Pace, 64 S.Ct. 406, 320 U.S. 698, 
88 L.Ed. 408. 

Federal employee must carry bur- 
den of proving that his residence in 
the District is of a transitory na¬ 
ture, as a convenience or necessity 
to, and roughly coterminous with, 
his federal service, since the pre¬ 
sumption of continuance of domicile 
of origin has given way in the Dis¬ 
trict to the counter-presumption of 
domicile in the territory in which one 


is resident until the contrary has 
been demonstrated. 

D.C.—Pace v. District of Columbia, 
138 F.2d 249, 77 U.S.App.D.C. 332, 
affirmed District of Columbia v. 
Pace, 64 S.Ct. 406, 320 U.S. 698, 
88 L.Ed. 408. 

Evidence 

(1) Evidence established that fed¬ 
eral employee who died after twenty- 
seven years of official service in 
District was legally domiciled in 
Florida, his domicile of origin, at 
time of his death, and therefore pe¬ 
titioner was not subject to the Dis¬ 
trict inheritance tax. 

D.C.—Pace v. District of Columbia, 
135 F.2d 249, 77 U.S.App.D.C. 332, 
affirmed District of Columbia v. 
Pace, 64 S.Ct. 406, 320 U.S. 698, 88 
L.Ed. 408. 

(2) Evidence sustained finding that 
decedent who had come to District 
for position in government, and who 
remained in District until his death 
several years after he lost his gov¬ 
ernment position, did not have a 
fixed and definite intent to return to 
his original home after he lost his 
government position, and that conse¬ 
quently decedent died domiciled in 
District so as to subject his prop¬ 
erty to inheritance taxes imposed by 
District code. 

D.C.—Weitknecht v. District of Co¬ 
lumbia, 195 F.2d 570, 90 U.S.App. 
D.C. 291, certiorari denied 73 S.Ct. 
47, 344 U.S. 837, 97 L.Ed. 651. 

71.50 D.C.—Weitknecht v. District 
of Columbia, supra. 

71.51 D.C.—Smoot Sand & Gravel 
Corp. v. District of Columbia, 174 
F.2d 505, 84 U.S.App.D.C. 367, eer- 
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tiorari denied 69 S.Ct. 1515, 337 
U.S. 939, 93 L.Ed. 1744. 

71.52 D.C.—District of Columbia v. 
Smoot Sand & Gravel Corp., 184 
F.2d 987, 87 U.S.App.D.C. 248, cer¬ 
tiorari denied Smoot Sand & Gravel 
Corp. v. District of Columbia, 71 
S.Ct. 498, 340 U.S. 933, 95 L.Ed. 
674. 

Vessels, ships, and boats, express¬ 
ly included in tangible personal 
property subjected by statute to tax¬ 
ation by District may not be ex¬ 
cluded merely because their dom¬ 
iciliary situs is not in District. 

D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.App.D.C. 248, certiorari de¬ 
nied Smoot Sand & Gravel Corp. v. 
District of Columbia, 71 S.Ct. 498, 
340 U.S. 933, 95 L.Ed. 674. 

71.53 D.C.—District of Columbia v. 
Smoot Sand & Gravel Corp., 184 
F.2d 987, 87 U.S.App.D.C. 248, cer¬ 
tiorari denied Smoot Sand & Gravel 
Corp. v. District of Columbia, 71 
S.Ct. 498, 340 U.S. 933, 95 L.E<L 
674. 

Property sent into District by non¬ 
resident 

Generally, personal property sent 
into District by nonresident thereof 
for permanent use or employment 
therein must bear its fair share of 
burden of District taxation, even 
though no one unit of such property 
is ever more than temporarily located 
within District. 

D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.App.D.C. 248, certiorari de¬ 
nied Smoot Sand & Gravel Corp. v. 
District of Columbia, 71 S.Ct. 498, 
340 U.S. 933, 95 L.Ed. 674. 
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situs therein, and not temporarily brought into the 
District by a nonresident, and to apply only to 
personal property that has acquired a fixed, definite, 
and permanent taxable situs. 71 - 54 Under other au¬ 
thority, while personal property, to acquire a tax¬ 
able situs, must ha\’e a more or less permanent lo¬ 
cation, as distinguished from a transient or tempo- ; 
rary one, permanency in the sense of being fixed . 
like real property is not essential, but the presence 
of personal property and the use thereof with con¬ 
sistent continuity in the ordinary course of business 
are sufficient. 71 - 55 

A taxpayer is not estopped to deny, for personal 
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property tax purposes, the figures set up by him in 
his income tax returns for depreciation purpos¬ 
es .71.56 \ resident of the District is required to file 
a personal property return, notwithstanding the al¬ 
leged unconstitutionality of the amended taxing act, 
where his personal property would be taxable, even 
if the amended act were declared unconstitutional, 
under the taxing statute as it was before the amend¬ 
ments were enacted. 71 * 57 

In the computation of personal property taxes, 
adjudications have been made with respect to in¬ 
ventory,' 71 - 5S accounts receivable, 71 - 59 and cash. 71 - 60 


71.54 D.C.—Queen City Brewing Co. 
v. District of Columbia, 134 F.2d 
44, 77 U.S.App.D.C. 213, certiorari 
denied District of Columbia v. 
Queen City Brewing Co., 63 S.Ct. 
1330, 319 U.S. 767, 87 Li.Ed. 1716, 
distinguished in District of Co¬ 
lumbia v. Smoot Sand & Gravel 
Corp., 184 F.2d 987, 87 U.S.App.D. 
C. 248. certiorari denied Smoot 
Sand & Gravel Corp. v. District 
of Columbia, 71 S.Ct. 498, 340 U.S. 
935, 95 L.Ed. 674. 

Beer containers 

Where Maryland beer manufactur¬ 
er, not engaged in business in Dis¬ 
trict, delivered beer sold to District 
distributor in containers which re¬ 
mained in District only until they 
were empty, containers which were 
found therein on the statutory tax 
assessment date were not subject to 
ad valorem assessment, since the 
District statutes do not place ad 
valorem assessment on migratory 
personal property belonging to non¬ 
resident not engaged in business in 
the District. 

D.C.—Queen City Brewing Co. v. 
District of Columbia, 134 F.2d 44, 
77 U.S.App.D.C. 213, certiorari de¬ 
nied District of Columbia v. Queen 
City Brewing Co., 63 S.Ct. 1330, 
319 U.S. 767, 87 Li.Ed. 1716. 

71.55 D.C.—District of Columbia v. 
Smoot Sand & Gravel Corp., 184 
F.2d 987, 87 U.S.App.D.C. 248, cer¬ 
tiorari denied Smoot Sand & Grav¬ 
el Corp. v. District of Columbia, 
71 S.CL 498, 340 U.S. 933, 95 L.Ed. 
674. 

Hewsprini imported from Canada 
and stored in original package in 
District prior to sale and shipment 
to buyer in original package was 
subject to tax imposed by congress 
on tangible personalty situate in 
District on designated day. 

D.C.—Mercury Press v. District of 
Columbia, 173 F.2d 636, 84 U.S. 
App.D.C. 203, certiorari denied 69 
S.Ct. 1495, 337 U.S. 931, 93 LEcL 
1738. 

Tugs, scows, and launches 
A Delaware sand and gravel cor-^ 


poration’s tugs, scows, and launch¬ 
es, used by it in transporting sand 
and gravel from Virginia and Mary¬ 
land to storage places in District 
and thereafter to points of delivery 
in such states, have tax situs in 
District by virtue of their extensive, 
habitual and continuous use in busi¬ 
ness therein, so as to support Dis¬ 
trict’s taxation thereof on apportion¬ 
ment basis, if authorized by statute. 
D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 987, 
87 U.S.App.D.C. 248, certiorari de¬ 
nied Smoot Sand & Gravel Corp. v. 
District of Columbia, 71 S.Ct. 498, 
340 U.S. 933, 95 L.Ed. 674. 

71.56 D.C.—District of Columbia v. 
Morris, 159 F.2d 13, 81 U.S.App. 
D.C. 356. 

71.57 D.C.—Cogger v. Hazen, 85 F. 
2d 695, 66 App.D.C. 196, certiorari 
denied 57 S.Ct. 191, 299 U.S. 598, 
81 L.Ed. 441. 

71.58 Markdown. 

(1) Where regulations provided 
that average inventory means net 
cost of goods delivered or the ac¬ 
tual cost of goods minus any cash 
discounts from which a further de¬ 
duction of five per cent will be al¬ 
lowed, and taxpayer operating de¬ 
partment stores estimated its cost 
according to retail inventory meth¬ 
od of accounting by deducting from 
resale price the average percentage 
of markup over cost, the taxpayer 
was not entitled to an additional 
eight per cent for markdown, since 
no markdown from resale price 
could affect cost. 

D.C.—Hecht Co. v. District of Co¬ 
lumbia, 129 F.2d 353, 76 U.S.App. 
D.C. 142. 

(2) Even if value of inventory of 
personal property by taxpayer were 
to be determined independently of 
costs, it would not be affected by a 
markdown for advertising purposes, 
and where it did not appear how 
much of the markdown was for that 
purpose, taxpayers claim that it 
was entitled to an additional eight 
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per cent deduction for markdown 
was properly rejected. 

D.C.—Hecht Co. v. District of Co¬ 
lumbia, supra. 

71.59 Hew regulations not applica¬ 
ble 

Where taxpayer made incorrect re¬ 
turns and underpaid its personal 
property taxes, assessor’s practice of 
applying new regulations permitting 
greater deductions in determining 
value of accounts receivable was 
unauthorized, and taxpayer’s tax lia¬ 
bility was to be determined in ac¬ 
cordance with regulations in force 
when tax returns were filed. 

D.C.—Hecht Co. v. District of Co¬ 
lumbia, supra. 

Corporation held to have acted as 
principal and not as mere collecting 
agent, so that accounts receivable 
were taxable as owned by it. 

D.C.—Maryland & Virginia Milk 
Producers’ Ass’n v. District of Co¬ 
lumbia, 119 F.2d 787, 73 App.D.C. 
399, certiorari denied 62 S.Ct. 87, 
314 U.S. 646, 86 L.Ed. 518. 

71.60 Assessment of percentage of 
cash wherever deposited 

Where personal property tax law 
required moneys and credits to be 
assessed at their fair cash value, 
but Maryland corporation operating 
department stores in New York, 
Baltimore, and Washington reported 
only cash on hand and in banks in 
District on tax date, taxpayer con¬ 
stantly shifted cash as needs of 
stores required, and considerably 
more cash was usually deposited in 
local bank than was on deposit in 
local banks on the tax day, deter¬ 
mination that all taxpayer’s cash 
was available for use by its Wash¬ 
ington store and assessment against 
taxpayer of a percentage of its 
cash wherever deposited, fixed by 
the ratio of Washington sales and 
profits to total sales and profits, 
was proper. 

D.C.—Hecht Co. v. District of Co¬ 
lumbia, 129 F.2d 353, 76 U.S.App. 
D.C. 142. 



27 C.J.S. 


DISTRICT OF COLUMBIA §§ 18(6)-18(7) 


A tax on a fair apportionment basis has been up¬ 
held as authorized by statute. 71 - 61 

§ 18(7).-Collection and Enforce¬ 

ment 

The procedure for collecting District taxes must con¬ 
form to statutory provisions. 

The procedure for the collection of taxes in the 
District must conform to statutory' provisions. 71 * 6 ^ 

Under District law, the assessment of real estate 
taxes does not create a personal liability on the own¬ 
er of the realty, but only a charge on the realty ,* 71 - 63 
but a tax lien does not attach to the land by reason 
of such assessment, and does not arise prior to the 
occurrence of a delinquency. 71 - 64 The collector of 
taxes is under a duty to provide reasonable op¬ 
portunity for the payment of taxes assessed, and 
to limit costs and expenses to what is reasonable 
and necessary. 71 - 65 The liability of the collector 
of taxes for money paid to him has been held a 
personal liability under the common law; 71 - 66 un¬ 


der other authority, if, in the performance of his 
official duties, the collector misinterprets the stat¬ 
ute authorizing collection, he is not subject to civil 
liability for injury resulting from such act. 71 - 67 

The unemployment compensation board of the 
District is not estopped to collect contributions at 
the proper rate, after discovering a change of 
ownership, by the fact that before discovering the 
change it collected contributions from the new own¬ 
ers at the old rate. 71 - 68 

Priority of liens . In the absence of express stat¬ 
utory language showing a different intention on 
the part of congress, a senior federal lien for de¬ 
linquent income taxes against the realty of the tax¬ 
payer is superior to a junior lien created by con¬ 
gressional legislation for the District on such real¬ 
ty. 71 - 69 

Time for proceeding. A statute authorizing 
the collection of personal property taxes by dis¬ 
traint or by a proceeding in court, but only if be¬ 
gun within three years after the date of the assess- 


71.61 D.C.—District of Columbia v. 
Smoot Sand & Gravel Corp., 184 
F.2d 987, 87 U.S.App.D.C. 248, cer¬ 
tiorari denied Smoot Sand & Gravel 
Corp. v. District of Columbia, 71 S. 
Ct. 498, 340 TLS. 933, 95 L.Ed. 674. 

Tag's, scows, and launches 

Where tangibles of a Delaware 
corporation, consisting of tugs, 
scows, and launches, came into Dis¬ 
trict on an average of once a day 
but spent more time out of District 
than within it, and were used ex¬ 
clusively in interstate commerce. 
District could tax such tangibles on 
a fair apportionment of value, but 
could not validly tax them at full 
value. 

D.C.—Smoot Sand & Gravel Corp. v. 
District of Columbia, 174 F.2d 505, 
84 U.S.App.D.C. $67, certiorari de¬ 
nied 69 S.Ct. 1515, 337 U.S. 939, 
93 L.Ed. 1744. 

71.62 D.C.—Tumulty v. District of 
Columbia, 102 F.2d 254, 69 App. 
D.C. 390. 

18 C.J. p 1382 note 11. 

Publication of delinquent tax list 
(1) A proviso of District Appro¬ 
priations Act of 1935 that appropria¬ 
tion for advertising notice of taxes 
in arrears should not be available 
for advertising delinquent tax list 
for more than once a week for two 
weeks in one morning or one evening 
newspaper was limited to the par¬ 
ticular fiscal year, but effected, for 
that year, a pro tanto change of law 
governing number of publications of 
delinquent tax list required. 

D.C.— 1 Tayloe v. Kjaer, 171 F.2d 343, 
84 TJ.S.App.D.C. 183. 


I (2) Under such act, publication of 
J a delinquent tax list including prop- 
| erty delinquent on July 1, 1935 for 
two weeks once a week in one paper 
was sufficient, although District 
code required publication for once a 
week for two weeks in one morning 
and one evening newspaper. 

D.C.—Tayloe v. Kjaer, supra. 

71.63 U.S.—Commissioner of Inter¬ 
nal Revenue v. Rust’s Estate, C.C. 
A.4, 116 F.2d 636. 

71.64 U.S.—Commissioner of Inter- 
nal Revenue v. Rust’s Estate, su¬ 
pra. 

D.C.—Cobb v. U. S., 172 F.2d 277, 84 
U.S.App.D.C. 228. 

71.65 D.C.—Pearson v. Laughlin, 
190 F.2d 658, 89 U.S.App.D.C. 130. 

Offer of payment inadequate 
Where holder of liens on household 
furniture and personal effects offer¬ 
ed to give collector of taxes an un¬ 
certified check for taxes assessed 
against personalty, but there was no 
offer to pay interest or expenses,. 
and offer was made on nonbusiness! 
day, over telephone, while trucks and 
men were at hand to move personal¬ 
ty to auction rooms, and during pre¬ 
ceding business week lienholder had 
asserted existence of his outstanding 
liens on personalty, and had subse¬ 
quently asserted absolute ownership 
in himself, and at no time during 
week had he tendered payment of 
taxes, collector was justified in re¬ 
fusing to stay orderly course of col¬ 
lection proceedings, and refusal of 
collector to accept offer did not pre¬ 
clude sale of personalty for taxes. 
D.C.—Pearson v. Laughlin, supra. 
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71.66 D.C.—Farrell v. Ward, Mun. 
App., 53 A.2d 46. 

Liabilities of officers generally see 
supra § 5 d (5). 

71.67 D.C.—Goldstein v. Pearson, 
Mun.App., 121 A.2d 260. 

71.68 D.C.—Schlosberg v. District 
Unemployment Compensation Bd. t 
167 F.2d 881, 83 U.S.App.D.C. 220. 

71.69 D.C.—Cobb v. U. S., 172 F.2d 
277, 84 U.S.App.D.C. 228. 

Effect of code provision as to tax 
deed 

Provision in the District code that 
the District’s tax deed shall be prima 
facie evidence of good and perfect 
title in fee simple did not manifest 
a congressional intention that a jun¬ 
ior District lien shall be superior to 
a senior federal lien for unpaid in¬ 
come taxes. 

D.C.—Cobb v. U. S., supra. 

Erroneous statement in tax deed im¬ 
material 

Where delinquent income taxes 
were assessed against taxpayer own¬ 
ing realty in the District on March 
6, 1931, and on nonpayment thereof, 
realty was sold on Aug. 7, 1935, to 
the government, and on failure to 
redeem, the deed to the government 
was executed on Sept. 7, 1936, and 
on May 1, 1936, the District for non¬ 
payment of realty taxes from 1932 
through 1936, deeded the property 
to another, lien of the federal gov¬ 
ernment was superior to the lien of 
the District, notwithstanding deed to 
the government erroneously stated 
effect thereof. 

D.C.—Cobb v. U. S., supra. 
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ment of such taxes, means that no distraint or pro¬ 
ceeding in court for the collection of the taxes shall 
be begun after three years from the date of the as¬ 
sessment 71 * 70 

Injunction; equitable relief . Before equity may 
intervene by enjoining the sale of personalty for 
the payment of personal property taxes, plaintiff 
must show that there is some wrong being committed 
or about to be committed, and that legal remedies are 
inadequate to give protection. 71 * 71 Where the Dis¬ 
trict is seeking to collect a gross receipts tax from 
the successor of the recipient, an action to enjoin 
the distraint of the successor’s property to enforce 
payment may be maintained. 71 * 72 

Where a statute relating to taxation of proprety 
occupied by a particular corporation makes no pro¬ 
vision for collection and it does not appear that an 
action at law would be futile, there are no grounds 
on which a bill in equity to compel payment can be 
maintained. 71 * 73 


§ 18(8).-Review 

Decisions of the District board of tax appeals and 
its successor, the tax court, are subject to review, but 
will not be disturbed unless clearly wrong. Payment of 
the tax is a condition precedent to the taking of an 
appeal. 

The court of appeals for the District of Columbia 
has power to review decisions of the board of tax 
appeals as under the equity practice in which the 
whole case, both facts and law, is open for con¬ 
sideration in the appellate court, 71 * 74 subject to 
the rule that findings of fact are treated as pre¬ 
sumptively correct and are accepted, and not dis¬ 
turbed, unless clearly wrong. 71 * 75 The question for 
the court of appeals for the District, in reviewing 
a decision of the tax court, as successor to the board 
of tax appeals, affirming the assessor’s appraisal of 
shares of stock, is whether the tax court was clearly 
wrong. 71 - 76 On petition to review a decision of the 
board of tax appeals, questions not raised before the 
board need not be considered ; 71 * 77 but the court is 


71.70 D.C.—Goldstein v. Pearson, 
Mun.App., 121 A. 2d 260. 

Piling* of claim in. 'bankruptcy* of 
taxpayer for delinquent personal 
property taxes, while constituting” a 
'‘proceeding in court” within the 
statute, terminated when the bank¬ 
rupt was discharged and the case 
was closed as a "no asset” case, and 
an attempt to collect the taxes by 
distraint and after the allowable pe¬ 
riod had passed was unauthorized. 
D.C.—Goldstein v. Pearson, supra. 

71.71 D.C.—Pearson v. Laughiin, 
190 F.2d 658, 89 U.S.App.D.C. 130. 

Sale not enjoined 

Where plaintiff in action to en¬ 
join sale of furniture and personal 
effects for property taxes had only 
a lien on property, so that his claims 
furnished no basis for saying that 
distraint was illegal, and collector 
of taxes had given assurances that 
sale would be subject to outstand¬ 
ing liens, sale would not be en¬ 
joined. 

D.C.—Pearson v. Laughiin, supra. 
Belief as to excessiveness of costs 
Fact that owner of household fur¬ 
niture and personal effects, and hold¬ 
er of lien on such personalty, con¬ 
sidered costs incurred in proceedings 
for collection for personal property 
taxes against personalty to be ex¬ 
cessive did not provide basis to en¬ 
join collector of taxes from having 
personalty sold for personal prop¬ 
erty taxes, at least where there was 
so showing that there were no ap¬ 
propriate remedies at law. 

D.C.—Pearson v. Laughiin, supra. 

TLT2 D.C.—D. CL Transit System, 
Inc. v. Pearson, D.C., 149 F.Supp. 
IS. 


71.73 D.C.—District of Columbia v. 
Washington Terminal Co., 46 App. 
D.C. 262. 

71.74 U.S.—District of Columbia v. 
Pace, App.D.C., 64 S.Ct. 406, 320 
U.S. 69S, 88 L.Ed. 408. 

D.C.—Heller v. District of Columbia, 
198 F.2d 983, 91 U.S.App.D.C. 238- 
Electric Storage Battery Co. v. 
District of Columbia, 155 F.2d 867, 
81 TJ.S.App.D.C. 135. 

Board of tax appeals as administra¬ 
tive agency see infra § 19 (b). 
Substantial evidence as not barring 
reversal 

Scope of review by court of ap¬ 
peals for District of findings of fact 
of board of tax appeals is that of re¬ 
view of findings of court of equity, 
and a mere ascertainment that 
board’s findings are supported by 
substantial evidence does not bar re¬ 
versal. 

D.C.—District of Columbia v. H. D. 
Lee Co., 161 F.2d 646, 82 U.S.App. 
D.C. 136, certiorari denied 68 S.Ct. 
63, 332 U.S. 760, 92 L.Ed. 346. 
Conflict as to facts or law 
Where there is no question con¬ 
cerning the applicable law, and con¬ 
flict concerns only the facts, the 
determination of the board of tax 
appeals is conclusive if supported by 
substantial evidence, but where, up¬ 
on admitted or undisputed facts, the 
decision turns on controverted legal 
principles, the decision is reviewable. 
U.S.—Sweeney v. District of Colum¬ 
bia, 113 F.2d 25, 72 App.D.C. 30, 
129 A.L.R. 1370, certiorari denied 
District of Columbia v. Sweeney, 
60 S.Ct. 1082, 310 U.S. 631, 84 L.Ed. 
1402. 

Board’s finding as to domicile 

may be set aside by court. 


U.S.—District of Columbia v. Pace, 
App.D.C., 64 S.Ct. 406, 320 U.S. 
698, 88 L.Ed. 408. 

71.75 U.S.—District of Columbia v. 
Pace, supra. 

D.C.—Heller v. District of Columbia, 
198 F.2d 983, 91 U.S.App.D.C. 238— 
Weitknecht v. District of Columbia, 
195 F.2d 570, 90 U.S.App.D.C. 291, 
certiorari denied 73 S.Ct. 47, 344 
U.S. 837, 97 L.Ed. 651—Riggs De¬ 
velopment Co. v. District of Co¬ 
lumbia, 184 F.2d 698, 87 U.S.App. 
D.C. 305, certiorari denied 71 S. 
Ct. 351, 340 U.S. 918, 95 L.Ed. 663 
—Connecticut Ave. Cafe v. District 
of Columbia, 169 F.2d 304, S3 U.S. 
App.D.C. 272—District of Columbia 
v. H. D. Lee Co.. 161 F.2d 646, 

82 U.S.App.D.C. 136, certiorari de¬ 
nied 68 S.Ct. 63, 332 U.S. 760, 92 
L.Ed. 346—Electric Storage Bat¬ 
tery Co. v. District of Columbia, 
155 F.2d 867, 81 U.S.App.D.C. 135. 

Finding held not clearly erroneous 
Finding by board of tax appeals 
that salaries paid by closely held 
corporation to its stockholders and 
amounting to virtually all of the 
total profits during three tax years 
were excessive for purpose of de¬ 
termining amount deductible in com¬ 
puting corporation’s income taxes 
for such years was not clearly er¬ 
roneous. 

D.C.—Connecticut Ave. Cafe v. Dis¬ 
trict of Columbia, 169 F.2d 304, 

83 U.S.App.D.C. 272. 

71.76 D.C.—May v. District of Co¬ 
lumbia, 228 F.2d 53, 97 U.S.App.D.C. 
82. 

71.77 D.C.—National Bank of Wash, 
v. District of Columbia, 176 F.2d 
62, 85 U.S.App.D.C. 187—-Maryland 
& Virginia Milk Producers’ Ass’n 



27 C.J.S. 


free to consider such a question. 71 * 75 

An appeal may be taken, within the statutory peri¬ 
od, from the denial of an application for an exemp¬ 
tion from taxation. 71 * 79 On a petition to review a 
decision exempting church property from taxa¬ 
tion, evidence has been held to sustain the exemp¬ 
tion ; 71 * 50 and the record on appeal from the as¬ 
sessment of an inheritance tax has been held to sus¬ 
tain a finding that gifts to grandsons were based 
on life motives and were not made in contempla¬ 
tion of death. 71 - 81 

When a personal property assessment is chal¬ 
lenged and is brought before the board of tax ap- 
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peals, the issue is the correct cash value, an.l not 
merely the basis on which the assessor proposed his 
assessment. 71 - 82 

Payment of the tax is, under the statutes, a con¬ 
dition precedent to the taking of an appeal; 71 * 85 
the statutory requirement of payment is jurisdic¬ 
tional, 71 * 8 4 and where payment has not been made 
the stipulation of the parties cannot confer jurisdic¬ 
tion. 71 * 85 

Who may appeal . Under the statute, appeal from 
an assessment may be taken by any person aggrieved 
thereby. 71 * 86 


v. District of Columbia, 119 F.2d 
787, 73 App.D.C. 399, certiorari de¬ 
nied 62 S.Ct. 87, 314 U.S. 646, 86 
L.Ed. 518. 

Questions as to penalties and interest 
D.C.—National Bank of Wash. v. 
District of Columbia, 176 F.2d 62, 
85 U.S.App.D.C. 187. 

Amount of gross receipts 

On taxpayer’s petition to review- 
decision of board of tax appeals re¬ 
determining* petitioner’s income tax 
for 1939 imposed by District, peti¬ 
tioner could not question the amount 
of its gross receipts found by the 
District and the board where no 
such question was raised before the 
board, and petitioner had stipulated 
that the only issue was the cor¬ 
rectness of the District’s action in 
using the ratio of District sales to 
total sales as the sole basis for ap¬ 
portioning petitioner’s net income. 
D.C.—Eastman Kodak Co. v. District 
of Columbia, 131 F.2d 347, 76 U.S. 
App.D.C. 339. 

71.78 D.C.—Maryland & Virginia 
Milk Producers’ Ass’n v. District 
of Columbia, 119 F.2d 787, 73 App. 
D.C. 399, certiorari denied 62 S.Ct. 
87, 314 U.S. 646, 86 L.Ed. 518. 

71.79 D.C.—Congregational Home of 
District of Columbia v. District of 
Columbia, 202 F.2d 808, 92 U.S. 
App.D.C. 73. 

71.80 D.C.—District of Columbia v. 
Church of the Pilgrims, 247 F.2d 
59, 101 U.S.App.D.C. 68. 

71.81 D.C.—District of Columbia v. 
Fadeley, 233 F.2d 667, 98 U.S.App. 
D.C. 176, certiorari denied 77 S.Ct. 
64, 352 U.S. 847, 1 L.Ed.2d 57. 

71.82 D.C.—District of Columbia v. 
Morris, 159 F.2d 13, 81 U.S.App.D, 

C. 356—Panitz v. District of Co¬ 
lumbia, 112 F.2d 39, 72 App.D.C. 
131. 

71.83 D.C.—J. E. Dyer & Co. v. Dis¬ 
trict of Columbia, 115 F.2d 945, 
73 App.D.C. 52—Rynex v. District 
of Columbia, 114 F.2d 842, 72 App. 

D. C. 386. 


Inheritance tax 

Where donee’s grandsons did not 
pay District inheritance tax which 
was required by will to be paid by 
residuary legatee, they were not en¬ 
titled to appeal from the assessment. 
D.C.—District of Columbia v. Fade- 
ley, 233 F.2d 667, 98 U.S.App.D.C. 
176, certiorari denied 77 S.Ct. 64, 
352 U.S. 847, 1 L.Ed.2d 57. 
Payment held sufficient 

Where corporation delivered to 
examiner in office of District assessor 
of taxes checks with respect to busi¬ 
ness privilege tax assessed against 
corporation, and a letter protesting 
the tax, and assessor’s office handed 
on the checks to office of collector of 
taxes, there was sufficient payment of 
tax to collector to permit an appeal 
by corporation to District board of 
tax appeals. 

D.C.—Owens-Illinois Glass Co. v. 
District of Columbia, 204 F.2d 29, 
92 U.S.App.D.C. 15. 

Protest after payment 

Where statute provides that per¬ 
son aggrieved by assessment of ex¬ 
cise tax on issuance of original cer¬ 
tificate of title for motor vehicle, 
may, within ninety days from date 
he is notified of amount of tax, ap¬ 
peal to board of tax appeals for Dis¬ 
trict in same manner, and to same 
extent, as provided for certain oth¬ 
er taxes, and statute dealing with 
those other taxes provided that any 
person aggrieved by an assessment 
may appeal provided that he shall 
“first” pay such tax under protest 
in writing, written protest made by 
taxpayer to board of tax appeals 
after paying tax was ineffective, 
payment of tax was voluntary, and 
appeal would not lie. 

D.C.—District of Columbia v. McFall, 
188 F.2d 991, 88 U.S.App.D.C. 217. 

71,84: D.C.—Industrial Bank of 
Wash. v. District of Columbia, 188 
F.2d 46, 88 U.S.App.D.C. 233. 

Second half of gross earnings tax 
not paid 

Where petitioner’s appeal to the 
board of tax appeals for the District 
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showed on its face, and petitioner’s 
motion to amend it admitted, that 
the appeal was taken before the sec¬ 
ond half of the gross earnings taxes 
was paid, the board lacked jurisdic¬ 
tion with respect to the second half 
of the tax, irrespective of the fac¬ 
tual premise on which it was based. 
D.C.—Industrial Bank of Wash. v. 
District of Columbia, supra. 

71.85 D.C.—J. E. Dyer & Co. v. Dis¬ 
trict of Columbia, 115 F.2d 945, 73 
App.D.C. 52. 

71.86 D.C.—District of Columbia v. 
Fadeley, 233 F.2d 667, 98 U.S.App. 
D.C. 176, certiorari denied 77 S.Ct. 
64, 352 U.S. 847, 1 L.Ed.2d 57. 

Point not raised in tax court 

Motion to dismiss petition for re¬ 
view of decision of tax court on 
ground that petitioner was not party 
aggrieved, within statute authorizing 
appeals from tax assessments by 
District, was of jurisdictional char¬ 
acter and could be considered and 
decided, notwithstanding fact that 
point was not raised in tax court 
D.C.—National Bank of Washington 
v. District of Columbia, 226 F.2d 
759, 96 U.SwApp.D.C. 395, vacated 
on other grounds 226 F.2d 763, 96 
U.S.App.D.C. 399. 

Tax technically not assessed against 
legatee 

Although inheritance tax on cer¬ 
tain dispositions of property was 
technically not assessed against leg¬ 
atee, assessment was against him 
for all practical purposes where he 
was required under terms of will to 
pay tax, and he could appeal under 
statute as a person aggrieved by any 
assessment “against him.” 

D.C.—District of Columbia v. Fade¬ 
ley, 233 F.2d 667, 98 U.S.App.D.C. 
176, certiorari denied 77 S.Ct. 64, 
352 U.S. 847, 1 L.Ed.2d 57. 
Executor held not person aggrieved 
In absence of showing that in¬ 
heritance tax assessment was not 
payable by beneficiary out of her dis¬ 
tributive share, or that tax had not 
been paid by beneficiary out of her 
distributive share, interest of exec- 
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Time for appeal or review . The statutory re- I 
quirement that an appeal be taken within a sped- I 
fied period after notice of assessment of a realty j 
tax is jurisdictional to the appeal, 71 - 87 and the tax- 
payer cannot toll the running of the period by mere¬ 
ly returning to the assessor the notice of assess¬ 
ment which it receives. 71 - 88 

In particular circumstances, a cross petition for 
review of the decision of the board of tax appeals 
as to a business privilege tax on a corporation has 
been held timely filed. 71 - 89 

The assessment of omitted property by the board 
of assistant assessors is not subject to administra¬ 
tive review except in the tax court. 71 * 90 

Equal division of reviewing court . WTiere the 
court of appeals is equally divided, the decision of 
the board of tax appeals for the District, of which 
review is sought, will be affirmed. 71 - 91 

Remand. In appropriate circumstances, a case 
may be remanded to the tax court to permit a re- 
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mainderman to introduce evidence tending to show 
that the actual market value of his remainder inter¬ 
est is less than the value used in assessing the in¬ 
heritance tax. 71 - 92 Where the board of tax appeals, 
in upholding increased assessments of personal prop¬ 
erty tax, may have erred, under the evidence given 
by the taxpayer’s bookkeeper, in determining the 
amount of the taxpayer’s intangible property, the 
case was required to be remanded to the board for 
such further proceedings as might be necessary to 
determine the extent of the errors, if any, and cor¬ 
rect them. 71 - 93 Where a corporation protesting 
the assessment of a business privilege tax also rais¬ 
es before the board of tax appeals the question of 
the amount of the assessment, and on review it is 
decided that the corporation was subject to the tax, 
the case will be remanded to the tax court, as suc¬ 
cessor to the board, for consideration of the question 
as to the amount of the assessment. 71 - 94 In other 
circumstances, likewise, cases have been remanded 
to the board of tax appeals for findings or further 
consideration. 71 - 95 


utor of estate was not directly and 
personally affected by alleged over¬ 
assessment, and executor was not 
person aggrieved, within statute al¬ 
lowing appeal by person aggrieved 
by alleged overassessment. 

D.C.—National Bank of Washington 
v. District of Columbia, 226 F.2d 
759, 96 r.S.App.D.C. 395 vacated on 
other grounds 226 F.2d 763, 96 
U.S.App.D.C. 399. 

71.87 D.C.—Jewish War Veterans, 
U.S.A. National Memorial, Inc. v. 
District of Columbia, 243 F.2d 646, 
100 U.S.App.D.C. 223. 

7138 D.C.—Jewish War Veterans, 
U.S.A. National Memorial, Inc. v. 
District of Columbia, supra. 

71-89 D.C.—Owens-Illinois Glass Co. 
v. District of Columbia, 204 F.2d 
29, 92 U.S.App.D.C. 15. 

71.90 D.C.—Trustees of St. Paul 
Methodist Episcopal Church South 
v. District of Columbia, 212 F.2d 
244, 94 TJ.S.APP.D.C. 78. 

7131 D.C.—Citizens Bank of Wash, 
v. District of Columbia, 195 F.2d 
946, 89 U.SAlPP.D.C. 228. 

Decision, as to gross earnings tax 
D.C.—Columbia Nat. Bank of Wash, 
v. District of Columbia, 195 F.2d 
942. 89 U.S.App.D.C, 224. 

7132 D.C.—Alabama Polytechnic 
Institute v. District of Columbia, 
CJL, 250 F.2d 408. 

7138 D.C.—Maryland & Virginia 
Milk Producers* Ass'n y. District 
of Columbia, 119 F.2d 787, 73 
APP.D.CL 399, certiorari denied 63 
act. 87, 314 UJS. 646, 86 Lu Ed. 

ilM D.CL—Qwen^Dtinois Glass Co. 


| v. District of Columbia, 204 F.2d 
! 29, 92 U.S.App.D.C. 15. 

7135 Pair cash value of personalty 
Where taxpayer pleaded that pro¬ 
posed valuations of personal prop¬ 
erty were in excess of fair cash 
value of property, an issue of fact 
was presented which should have 
been resolved by a finding, and the 
lack of a finding and conclusion on 
the point required the remandment 
of the case to board of tax appeals. 
D.C.—District of Columbia v. Morris, 
159 F.2d 13, SI U.S.App.D.C. 356. 

Place where title passes 
Where board of tax appeals held 
that District might impose gross re¬ 
ceipts tax on sale of directories to 
telephone companies outside the Dis¬ 
trict, but made no specific finding 
on question of when and where title 
in the directories passed, and record 
did not show where it passed, court 
of appeals would remand case to the 
board for findings, on telephone com¬ 
pany’s appeal from order imposing 
tax. 

D.C.—District of Columbia v. Chesa¬ 
peake & Potomac Tel. Co., 179 F. 
2d 814, 86 U.S.App.D.C. 124. 
Property as *‘additional grounds” of 
institution 

Where record before board of tax 
appeals was such as to permit find¬ 
ings of fact and conclusion to be 
made as to whether certain property 
was “additional grounds’* of religious 
institution, with result that proceeds 
from sale thereof would be subject 
to imposition of realty tax to extent 
of one half of profit, the court, in 
absence of such findings having been 
made, would not undertake to do so, 
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but would remand case in order that 
findings might be made initially by 
the board. 

D.C.—Simpson Memorial Methodist 
Church v. District of Columbia, 199 
F.2d 169, 91 U.S.App.D.C. 105. 

Deductibility of interest in light of 
federal law 

Where statute of District required 
that assessor apply, as far as prac¬ 
ticable, the administrative and judi¬ 
cial interpretations of the federal in¬ 
come tax law, so that computation 
of income should be, as nearly as 
practicable, identical with calcula¬ 
tions required for federal income 
tax purposes, and District board of 
tax appeals, in considering issue of 
deductibility of interest on deben¬ 
tures issued by a reorganized cor¬ 
poration which had an earned sur¬ 
plus, did not consider question 
whether reorganization transformed 
dividends into interest and whether 
nondeductible dividends had been 
changed into deductible interest, case 
would be remanded to board for fur¬ 
ther consideration in light of fed¬ 
eral income tax law. 

D.C.—Seaboard Realty v. District of 
Columbia, 184 F.2d 269, 87 U.S.App. 
D.C. 258. 

Effect of mandate remanding cause 
A mandate of court of appeals, 
remanding cause to board of tax 
appeals for further proceedings not 
inconsistent with court’s opinion 
that sand and gravel corporation’s 
tugs, scows, and launches, employed 
in its business in District and ad¬ 
joining states, could constitutionally 
be taxed by District on fair appor¬ 
tionment of value, did not direct 
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Dismissal of the appeal may, in some circum¬ 
stances, be erroneous. 71 * 96 

§ 19. -Rights and Remedies of Taxpayer 

a. In general 

b. Relief against improper assessment of 

tax 

a. In General 

A resident taxpayer may sue, in good faith, to pre¬ 
vent the illegal creation of a debt or the illegal disposi¬ 
tion of property of the District. 

As a general rule, a resident taxpayer may sue 
in equity to prevent the illegal creation of a debt 
or the illegal disposition of the funds or other prop¬ 
erty of the District. The application must be made 
in good faith and not simply to subserve purposes 
other than the protection of the taxpayer’s rights 
as such; 72 and the commissioners must be made 
parties. 73 However, a member of the bar of the 
federal district court has no standing as a taxpayer 
to challenge the manner in which specific parts of 
the facilities of the building which houses the court 
are being utilized. 73 - 5 


Quo warranto by taxpayer is discussed supra | 
S a. 

b. Relief against Improper Assessment of Tax 

A taxpayer seeking to recover taxes paid must show 
the existence of circumstances entitling him to relief 
and compliance with statutory requirements. 

Although quasi judicial in nature, 73 * 50 the board 
of tax appeals for the District was not a court, but 
an administrative agency, 73 * 52 established to fur¬ 
nish a more efficient, speedy, and less expensive 
method of determining the validity of assess¬ 
ments, 78 * 54 and to which a taxpayer seeking relief 
might appeal an allegedly excessive assessment of 
the board of equalization and review. 73 * 56 Before 
the creation of the board, a taxpayer was subject to 
the common-law rule prohibiting challenge of a tax 
unless involuntarily paid; 73 * 58 the act establishing 
the board created a new right, that of the taxpayer 
to contest the validity of a tax voluntarily paid. 73 * 60 

A taxpayer suing to recover money seized in pay¬ 
ment of personal property taxes has the burden of 
proof; 73 * 62 and in other circumstances a taxpayer 
may have the burden of introducing evidence. 73 * 64 
Under a statute allowing as a credit against the busi- 


apportioned tax thereon by District, 
if illegal therein as not authorized 
by statute. 

D.C.—District of Columbia v. Smoot 
Sand & Gravel Corp., 184 F.2d 
987, 87 U.S.App.D.C. 248, certiorari 
denied Smoot Sand & Gravel Corp. 
v. District of Columbia, 71 S.Ct. 
498, 340 U.S. 933, 95 L.Ed. 674. 
71.96 Placing claim on reserve cal¬ 
endar 

Where estate’s claim for refund of 
estate tax had been denied by asses¬ 
sor, District tax court should not 
have dismissed appeal from asses¬ 
sor’s ruling, although claim could not 
be determined until a simultaneous 
claim for refund of federal estate 
tax had been decided, but claim 
should have been placed on tax 
court's reserve calendar, until fed¬ 
eral claim had been decided. 

D.C.—Forsberg’s Estate v. District 
of Columbia, 220 F.2d 197, 95 U. 
S.App.D.C. 90. 

72. D.C.—Downing v. Boss, 1 App. 
D.C. 251. 

73. D.C.—Roberts v. Bradfield, 12 
App.D.C. 453, affirmed 20 S.Ct. 121, 
175 U.S. 291, 44 L.Ed. 165. 

73.5 D.C.—Laughlin v. Reynolds, 196 
F.2d 863, 90 U.S.App.D.C. 414. 
73.50 D.C.—Lindner v. District of 
Columbia, Mun.App., 32 A.2d 540. 
73.52 D.C.—Watrous v. District of 
Columbia, 135 F.2d 654, 77 U.S.App. 
D.C. 295—Sherwood Bros., Inc., v. 
District of Columbia, 113 F.2d 162, j 
72 App.D.C. 155. / 


Lindner v. District of Columbia, 
Mun.App., 32 A.2d 540. 

Review see supra 5 18(8). 

73.54 D.C.—Sherwood Bros., Inc., v. 
District of Columbia, 113 F.2d 162, 
72 App.D.C. 155. 

Lindner v. District of Columbia, 
Mun.App., 32 A.2d 540. 

73.56 D.C.—Watrous v. District of 
Columbia, 135 F.2d 654, 77 U.S. 
App.D.C. 295. 

Reduction of assessment 
Where each lot was assessed at 
four thousand and eight dollars and 
board of tax appeals found value in 
money of each lot to be three thou¬ 
sand five hundred dollars, the board 
had power to reduce the assessment, 
notwithstanding absence of showing 
that it was capricious or arbitrary, 
under statute providing that the 
board might affirm, cancel, reduce, 
or increase assessment; the board 
had authority to reduce an assess¬ 
ment of real property made by 
board of assistant assessors and ap¬ 
proved by board of equalization and 
review, notwithstanding the absence 
of a showing that the assessment 
was capricious or arbitrary or so 
at variance with true value as to be 
actually or constructively fraudulent. 
D.C.—Watrous v. District of Colum¬ 
bia, supra. 

73.58 D.C.—Lindner v. District of 
Columbia, MunA.pp., 32 A2d 540. 
Payment under protest 

A mere statement that tax is 


being paid under protest does not 
make it an involuntary payment. 
D.C.—Lindner v. District of Co¬ 
lumbia, supra. 

Payments held not voluntary 
D.C.—District of Columbia v. Ameri¬ 
can Sec. & Trust Co., 202 F.2d 21, 
92 U.S.App.D.C. 33. 

73.60 D.C.—Lindner v. District of 
Columbia. Mun.App. f 32 A.2d 540. 
Statutory remedy sole remedy for 
such right 

D.C.—Lindner v. District of Colum¬ 
bia, supra. 

73.62 D.C.—District of Columbia v. 
Capital Laundry & Dry Cleaners* 
Inc., Mun.App., 106 A.2d 695. 
Evidence held insufficient 
D.C.—District of Columbia v. Capital 
Laundry & Dry Cleaners, Inc., su¬ 
pra. 

73.64 Market value of remainder 
A remainder interest under a trust* 
under applicable regulation, in ab¬ 
sence of evidence relating to value 
filed with assessor, would not be 
deemed to establish a presumption 
conclusive in the tax court that such 
remainder was without value, but 
under regulation remainderman had 
burden of introducing such evidence 
as would enable court to find that 
market value of remainder was less 
than figure on which tax was as¬ 
sessed. 

D.C.—Alabama Polytechnic Institute 
v. District of Columbia, CJL, 259 
F.2d 408. 
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ness privilege tax any tax on tangible personal 
property levied against, and paid by, the taxpayer 
to the District, there is no right to the credit where, 
at the time of the claim therefor before the board of 
tax appeals, the personal property tax has not been 
paid. 73 * 66 Under a private law providing that a 
named religious association is relieved from any ac¬ 
crued liability for taxes imposed on its property 
used for its legitimate purposes, the association can 
recover money paid by it to recover premises from 
the consequences of a tax sale, to the extent to which 
the property is used for the purposes of the associa- 
tion. 73 * 68 

In proceedings for refunds, the District tax court 
can consider points which are raised in a taxpayer’s 
opening statement and in his brief and which are 
included in petitions by amendment after hear¬ 
ing. 73 * 70 

Time for filing claim. Under a statute providing 
that no refund of an overpayment of a tax shall be 
allowed after two years from the date of payment 
unless, before the expiration of that period, a claim 
is filed by the taxpayer, the tax court has no juris¬ 
diction to decide anything where a claim for refund 
is filed after the required time, and if it had juris¬ 
diction it would have no authority to do otherwise 
than deny the claim. 73 * 72 

Injunction against collection . Where a taxpayer 
has an adequate remedy at law by payment of the 
tax, claim for refund, and either appeal to the tax 
court or civil action in the district court, a suit for 
injunction against the collection of the tax will not 
lie. 73 * 74 

Suit against collector . To sustain an action 
against the collector to recover money alleged to 
have been improperly collected, it must be shown 


that payment to the collector was made under pro¬ 
test, which in effect would give him notice that suit 
would be brought to recover the erroneous collec¬ 
tion. 73 * 76 A taxpayer is not entitled to recover, 
from the collector of taxes, damages for injuries 
allegedly suffered as a result of the erroneous levy 
of taxes by the collector. 73 * 78 

§ 20. Claims against District 

Under some circumstances, there is no right to inter¬ 
est prior to judgment on a claim against the District. 

It is proper for the court to refuse to allow in¬ 
terest prior to the rendition of judgment on that 
portion of the judgment which is not paid in interest- 
bearing bonds where the claim is not on a contract 
expressly stipulating for the payment of interest. 74 

As appears supra § 15 a, the Federal Tort Claims 
Act does not include the District of Columbia. 

The jurisdiction of the court of claims over claims 
against the District of Columbia is considered in 
Federal Courts § 337. 

§ 21. Actions and Special Proceedings 

The District may sue, or be sued, in its corporate 
character; statutory requirements as to suit against it, 
as with respect to notice, must be met. In actions by or 
against the District, general rules governing parties, 
pleading, evidence, and questions of law and fact, In 
civil actions, have been applied. 

As stated in Garnishment § 39, the District is not 
subject to garnishee process. Congress, as the su¬ 
preme legislative power of the District, may waive 
conditions precedent to recovery by contractors. 75 

Limitation of time within which to bring suit 
against the District has been considered with re¬ 
spect to property in the custody of the property 
clerk. 75 - 5 


73.66 D.C.—J. EL Dyer & Co. v. Dis¬ 
trict of Columbia, 115 F.2d 945, 
73 App.D.C. 52. 

73.68 D.C.—District of Columbia v. 
Young Men’s Christian Ass’n, 221 
F.2d 56, 95 TJ.S.App.D.C. 179. 
Exemptions see supra § 18(2). 

73.70 D.C.—District of Columbia v. 
Fadeley, C.A., 233 F.2d 667, 98 U. 
S.App.D.C. 176, certiorari denied 77 
S.Ct. 64, 352 U.S. 847, 1 L.Ed.2d 57. 

73.72 D.C.—American Sec. & Trust 
Co. v. District of Columbia, 235 F. 
2d 19, 98 U.S.App.D.C. 260. 

73.74 D.C.—D. C. Transit System, 
Inc. v. Pearson, C.A., 250 F.2d 765. 

73.76 D.C.—Farrell y. Ward, Mun. 
App., 53 A.2d 46. 

73.78 D.C.—Goldstein v. Pearson, 
Mun.App., 121 A.2d 260. 


Reason for role 

The collector is a public official 
charged with the duty of collecting 
taxes and is not subject to civil 
liability for injury resulting from an 
alleged misinterpretation of the 
statute. 

D.C.—G-oldstein v. Pearson, supra. 

74. U.S.—Sheckels v. District of 
Columbia, Ct.Cl., 38 S.Ct. 322, 246 
U.S. 338, 62 L.Ed. 761. 

75. U.S.—Neitzey v. U. S., 17 Ct.Cl. 
111 . 

75.5 Identification, of chattels in ad¬ 
vertisement 

(1) Statute providing that all 
property, except perishable property 
and animals, that shall remain in 
custody of property clerk for six 
months, with exception of motor ve¬ 
hicle, which shall be held for three 
months, without any lawful claim¬ 
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ant thereto after having been three 
times advertised in some daily news¬ 
paper of general circulation in the 
District, shall be sold at public auc¬ 
tion, and proceeds of such sale, hav¬ 
ing been retained by property clerk 
for three months without lawful 
claimant, shall be paid into police¬ 
men’s fund, requires that advertise¬ 
ment contain a reasonably complete 
identification of the particular chat¬ 
tels such as to convey to one read¬ 
ing the advertisement sufficient in¬ 
formation to enable him to recog¬ 
nize a chattel as his own, before 
commencing to count a limitation pe¬ 
riod against him. 

D.C.—District of Columbia v. Ham¬ 
ilton Nat. Bank of Wash., Mun. 

App., 76 A.2d 60. 

(2) Where the only advertisement 
in newspaper concerning sale of 
abandoned automobile in which bank 
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Notice. A statute providing that no action shall 
be maintained against the District for unliquidated 
damages to person or property unless claimant, 
within six months after the injury or damage was 
sustained, gives notice in writing to the commis¬ 
sioners of the District of the time, place, cause, and 
circumstances, is mandatory, 75 - 10 and a claim can¬ 
not be maintained where the statute applies and the 
notice is not given. 75 - 15 The statute, being in 
derogation of common-law rights, is to be strictly 
construed. 75 - 20 It applies only where the District 
is sought to be held on a claim for unliquidated dam¬ 
ages, and is inapplicable to liquidated claims. 75 - 25 
Under the statute, notice is not required to be sent 
directly to the commissioners, 75 - 30 and sending an 
otherwise adequate notice to the corporation coun¬ 
sel would not make the notice ineffective; 75 - 35 but 
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verbal notice to a subordinate official cannot take 
the place of the written notice required by the stat- 
ute. 75 * 40 Notice directed to “District of Columbia 
Government” is sufficient and in strict, even though 
not precisely literal, compliance with the statute, the 
quoted phrase being a sufficient synonym for “the 
commissioners of the District of Columbia,” for the 
purposes of the statute. 75 - 45 

The intent of congress was to require a claim¬ 
ant to be precise and accurate in his description of 
the place of tlffe accident; in effect, to be legally 
sufficient, the notice must contain a description of 
the place so definite as to enable the interested par¬ 
ties to identify it from the notice itself. 75 * 50 

Parties. The District may sue, or be sued, in its 
corporate character; 76 there is no statute author- 


claimed an interest was one stating 
that “27 motor vehicles” were to be 
sold at metropolitan police auction of 
abandoned property, limitations did 
not run against bank under statute. 
D.C-—District of Columbia v. Hamil¬ 
ton Nat. Bank of Wash., supra. 

75.10 D.C.—District of Columbia v. 
World Fire & Marine Ins. Co., 
Mun.App., 68 A.2d 222. 

75.15 D.C.—District of Columbia v. 
World Fire & Marine Ins. Co., su¬ 
pra. 

Check sent to motorist instead of 
insurer 

Where motorist’s parked automo¬ 
bile was damaged in collision with 
vehicle operated by employee of 
trees and parking division of Dis¬ 
trict of Columbia, and motorist’s in¬ 
surer paid him under terms of poli¬ 
cy, but failed to give statutory writ¬ 
ten notice to District of insurer’s 
interest in claim against District, 
District was not negligent in send¬ 
ing check to motorist instead of to 
insurer. 

D.C.—District of Columbia v. World 
Fire & Marine Ins. Co., supra. 
75.20 D.C.—District of Columbia v. 
World Fire & Marine Ins. Co., 
supra. 

75.25 D.C.—District of Columbia v. 
Hamilton Nat. Bank of Wash., 
Mun.App„ 76 A.2d 60. 

Automobile insurer’s claim held un¬ 
liquidated 

D.C.—District of Columbia v. World 
Fire & Marine Ins. Co., Mun^App., 
68 A.2d 222. 

Suit held for liquidated claim 

Where buyer bought automobile 
from dealer under conditional sales 
contract reserving title in dealer “or 
assigns/' and gave a note for un¬ 
paid balance of purchase price, and 
note and contract were transferred 
to finance company, and company 
then delivered them to bank with a 


“without recourse” endorsement on 
note, and buyer defaulted in pay¬ 
ments on note and abandoned auto¬ 
mobile, which was sold at a metro¬ 
politan police auction of abandoned 
property, and bank brought suit 
against the District to reach the 
proceeds of the sale, the suit was 
for a liquidated claim. 

D.C.—District of Columbia v. Ham¬ 
ilton Nat. Bank of Wash., Mun. 
App., 76 A.2d 60. 

75.30 D.C.—Stone v. District of Co¬ 
lumbia, 237 F.2d 28, 99 U.S.App.D.C. 
32, certiorari denied 77 S.Ct. 221, 
352 U.S. 934, 1 L.Ed.2d 160, over¬ 
ruling McDonald v. Government 
of the District of Columbia, 221 
F.2d 860, 95 U.S.App.D.C. 305. 

75.35 D.C.—Stone v. District of Co¬ 
lumbia, 237 F.2d 28, 99 U.S.App.D. 
C. 32, certiorari denied 77 S.Ct. 
221, 352 U.S. 934, 1 L.Ed.2d 160, 
overruling McDonald v. Govern¬ 
ment of the District of Columbia, 
221 F.2d 860, 95 U.S.App.D.C. 305. 
Correction of inaccuracies 

(1) Where, in action against Dis¬ 
trict for injuries received when 
plaintiff tripped on manhole alleged 
to have been defectively maintained 
by the District, inaccuracies were 
contained in written notice season¬ 
ably sent commissioner, and an at¬ 
tempt to cure such inaccuracies was 
made by seasonable correction con¬ 
veyed to assistant in office of corpo¬ 
ration counsel, to whom commission¬ 
ers had referred original notice, and 
to District's inspector of. claims, 
judgment by which the municipal 
court of appeals, because of such in¬ 
accuracies, reversed judgment ren¬ 
dered for plaintiff in the municipal 
court would be reversed. 

D.C.—Stone v. District of Columbia, 
237 F.2d 28, 99 U.S.App.D.C. 32, cer¬ 
tiorari denied 77 S.Ct. 221, 352 U.S. 
934, 1 L.Bd.2d 160. 

(2) Under the statute, two letters 
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from claimant’s attorney, first of 
which inaccurately specified address 
where injury occurred, and second 
of which accurately specified place, 
but was sent to corporation counsel 
rather than to commissioners, were 
sufficient; the letters must be read 
and considered together. 

D.C.—Hurd v. District of Columbia, 
Mun.App., 106 A.2d 702. 

Original notice improperly directed 
Statute was sufficiently complied 
with where person allegedly injur d 
by defect in sidewalk sent letter con¬ 
taining information to “Engineer 
Dept. D. of C-*' and thereafter fur¬ 
nished additional information on re¬ 
quest of inspector of claims, office 
of corporation counsel, within statu¬ 
tory period, since information was 
received by proper office within prop¬ 
er time, even though original notice 
was improperly directed. 

D.C.—Hirshfeld v. District of Colum¬ 
bia, C.A., 254 F.2d 774. 

75.40 D.C.—District of Columbia v. 
World Fire & Marine Ins. Co., Mun. 
App., 68 A.2d 222. 
inspector of Claims of District 
D.C.—District of Columbia v. World 
Fire & Marine Ins. Co., supra. 

75.45 D.C.—District of Columbia v. 
Green, 223 F.2d 312, 96 U.S.App.D. 
C. 20. 

75.50 D.C.—District of Columbia v. 
Stone, Mun.App., 1X2 A-2d 497, re¬ 
versed on other grounds 237 F.2d 
28, certiorari denied 77 S-Ct 221, 
352 U.S. 934, 1 L.Ed.2d 160. 

76. D.C.—Chewning v. District of 
Columbia, 119 F.2d 459, 73 App.D.C. 
392, certiorari denied 62 S.Ct. 74, 
314 U.S. 639, 86 L.Ed. 513, rehear¬ 
ing denied 62 S.Ct. 175, 314 U.S. 
710, 86 L.EJd. 566—Croson v. Dis¬ 
trict of Columbia, 2 F.2d 924, 55 
App-D.C. 122. 

Adams v. District of Columbia, 
Mun.App., 122 A.2d 765. 

18 C.J. p 1384 note 61. 
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izing a money judgment against the District in an 
action to which it is not a party. 76 - 5 There is ex¬ 
press statutory authority for suing the District in 
its own name; 76 * 10 and all ordinary actions on be¬ 
half of the District should be brought in its name 
and not in the name of the commissioners. 77 How¬ 
ever, the commissioners may sue in equity in their 
official capacity to remove obstructions and en¬ 
croachments on public property under their control 
and regulation; 78 and where congress directs the 
commissioners to institute special proceedings, they 
may sue in their names or in that of the District. 79 
When a commissioner goes out of office, it is cor¬ 
rect practice to call the attention of the court to the 
fact and to procure a formal order substituting his 
successor as a party, but such an order is not an 
absolute necessity as long as two of the commis¬ 
sioners remain in office. 80 The commissioners do 
not succeed the former board of public works as 
parties to a suit in equity, where no process has 
been issued or served on them. 81 

The board of education 81 - 5 and the board of com¬ 
missioners 81 - 10 of the District, as such, are not 
entities, and therefore are not subject to suit; but 
their respective members are properly sued. 81 - 15 

In a suit to compel the award of a contract to 
another bidder, the bidder to whom it was awarded 
is a necessary party defendant. 82 

Pleading . To be sufficient, the declaration in an 


action for damages caused by an obstruction of a 
street or sidewalk must state a cause of action. 83 
Municipal regulations may be set out in substance, 
but should be carefully identified so that they may 
be found without difficulty. 84 

A variance between the declaration and the proof 
as to the location of the hole into which plaintiff 
fell is not fatal where the cause and place of the 
accident are clearly proved and the distinction as 
to the degrees of care required at the different 
places is clearly pointed out. 85 

» 

Evidence and questions for jury . Judicial no¬ 
tice of the laws of the District of Columbia is 
considered in Evidence §§ 14, 16. The court will 
assume that a public way under the supervision and 
control of the District was not encroached on by an 
officer of the federal government without the consent 
of the District authorities. 86 

A pedestrian suing the District to recover for in¬ 
juries sustained when he allegedly stepped in a hole 
in the street and fell, while crossing the street be¬ 
tween intersections after alighting from a bus, has 
the burden of establishing that the alleged hole made 
the street unsafe for vehicular traffic. 86 - 5 

While irrelevant evidence is properly excluded, 87 
competent and relevant evidence may and should 
be admitted 88 and accorded its proper weight. 89 


76.5 D.C.—Farrell v. Ward, Mun. 
App., 52 A,2d 46. 

Wrongful compulsion to pay water 
hill 

Where one who had been wrong¬ 
fully compelled to pay water bill of 
another brought action to recover 
back the sum paid against commis¬ 
sioners, water registrar, and collec¬ 
tor of taxes, individually and official¬ 
ly, without naming District as a par¬ 
ty defendant, no judgment could be 
entered against the District. 

D.C.—Farrell v. Ward, supra. 

76.10 D.C.—Farrell v. Ward, supra. 

77. D.C.—McBride v. Ross, 13 App. 
D.C. 576. 

78. D.C.—Guerin v. Macfarland, 27 
App.D.C. 478—McBride v. Ross, 13 
App.D.C. 576. 

78. D.C.—Macfarland v. Moore, 32 
App.D.C. 213. 

80. D.C.—McBride v. Ross, 13 App. 
D.C. 576. 

8GL D.C.—Tompkins v. Mandel, 10 D. 

C. 268 . 

8U5 D.C—Miller v. Board of Ed. of 
District of Columbia, D.C., 106 F. 
Supp. 688. 

8LS# D.C—Miller v. Board of Ed. of 
District of Columbia, supra. 


81.15 D.C.—Miller v. Board of Ed. 
of District of Columbia, supra. 

82. D.C.—Hyman v. Rudolph, 281 F. 
1017, 52 App.D.C. 105. 

83. D.C.—Canter v. Railway Exp. 
Agency, 5S F.2d 895, 61 App.D.C. 
169. 

Declaration held sufficient 

D.C.—George Washington Inn v. 
Consolidated Engineering Co., 75 F. 
2d 657, 64 App.D.C. 138. 

84. D.C.—District of Columbia v. 
Petty, 37 App.D.C. 156. 

85. D.C.—District of Columbia v. 
White, 48 App.D.C. 44. 

86 . D.C,—Scheuch v. District of Co¬ 
lumbia, 44 App.D.C. 118. 

86.5 D.C.—Scott v. Government of 
the District of Columbia, D.C., 127 
F.Supp, 757. 

87. D.C.—Jackson v. District of Co¬ 
lumbia, 48 App.D.C. 396—District 
of Columbia v. White, 48 App.D.C. 

44. 

88 . D.C.—Jackson v. District of Co¬ 
lumbia, 48 App.D.C. 396. 

Conditions wrought by weather 
In suit for injuries sustained by 
pedestrian in fall on snow and ice 
accumulated on sidewalk running be¬ 
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fore building in control of District, 
competent evidence of conditions 
wrought by weather in city generally 
should be received, but trial judge 
has discretion in fixing limits for 
such testimony, and it may not be 
said, as a matter of law-, that he may 
not confine such testimony as to par¬ 
ticular streets to those within vicini¬ 
ty of scene of accident. 

D.C.—Campbell v. District of Colum¬ 
bia, 243 F.2d 226, 100 U.S.App.D.C. 
120 . 

89. Evidence held sufficient 

(1) To show that defendant held a 
wharf under a lease from the city of 
Washington. 

D.C.—District of Columbia v. John¬ 
son, 14 D.C. 120. 

(2) To sustain finding of negli¬ 
gence. 

D.C.—District of Columbia v. Ber- 
berich, 6 F.2d 710, 56 App.D.C. 12. 

Gittleson v. Robinson, Mun.App., 
61 A.2d 635. 

(3) In action by pedestrian against 
District for injuries sustained when 
he stumbled on remains of metal pole 
for traffic sign, which had stood in 
unpaved area surrounding tree grow¬ 
ing in sidewalk, evidence was suffi¬ 
cient to sustain verdict for pedes¬ 
trian. 
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Questions of negligence, 90 contributory negli¬ 
gence, 91 and constructive notice to the District 91 * 5 
are for the jury, where the evidence is sufficient 
to make a case for the jury. 92 It is also a question 
for the jury whether an accident occurring in a 
public market occurred in a portion which had been 
withdrawn from public use and travel. 92 - 5 

Instructions must accurately state the applicable 
law. 92 * 10 


DISTRICT OF COLUMBIA § 21 

Costs. The District or the commissioners in 
suits instituted by them may not recover as items 
of costs fees that they have not paid because they 
have been exempted therefrom, but their exemption 
does not preclude liability to reimburse the other 
party who has actually paid such fees in an action 
successfully prosecuted against them. When the 
commissioners act on behalf of the District the costs 
should be allowed against it, not against them in¬ 
dividually. 93 


D.C.—District of Columbia v. Handle. 
217 F.2d 669, 95 U.S.App.D.C. 23, 
certiorari denied 75 S.Ct. 570, 348 
U.S. 9810, 99 L.Ed. 763. 

(4) In action by property owner 
against District to recover alleged 
excessive water charges, evidence 
sustained finding that owner had not 
been overcharged. 

D.C.—Behrend v. District of Colum¬ 
bia, Mun.App., 79 A.2d 399. 

(5) In action against District for 
injuries sustained by plaintiff in fall 
on icy sidewalk in front of building 
owned or controlled by District, there 
was sufficient evidence for jury to 
find that four-inch snow which had 
fallen on two previous days had been 
trampled into ice knobs by passing 
pedestrians at least twenty-four 
hours or longer before plaintiff fell, 
and that District, which maintained 
seven-man force in building charged 
with removing such condition, had 
notice thereof. 

D.C.—Campbell v. District of Colum¬ 
bia, 243 F.2d 226, 100 U.S.App.D.C. 
120 . 

"Weather Bureau records; notice 

In action against District for per¬ 
sonal injuries suffered in fall in 
street, evidence of weather bureau 
records, standing alone, could n'ot 
establish actual or constructive no¬ 
tice to District of existence, dura¬ 
tion, or dangerous character of icy 
spot in street that allegedly caused 
fall. 

D.C.—Aben v. District of Columbia, 
221 F.2d 110, 95 U.S.App.D.C. 237. 

BO. D.C.—Elliott v. District of Co¬ 
lumbia, 160 F.2d 386, 82 U.S.App. 
D.C. 64—Speirs v. District of Co¬ 
lumbia. 85 F.2d 693, 66 App.D.C. 
194—Stephenson v. District of Co¬ 
lumbia, 297 F. 876, 54 App.D.C. 
297. 

District of Columbia v. Williams, 
Mun.App., 46 A.2d 111. 

SI. D.C.—Elliott v. District of Co¬ 
lumbia. 160 F.2d 386, 82 U.S.App. 
D.C. 64—Speirs v. District of Co¬ 
lumbia. 85 F.2d 693, 66 App.D.C. 
194—Alt emus v. Talmadge, 58 F.2d 
,874, 61 App.D.C. 148, certiorari de¬ 


nied 53 S.Ct. 16, 287 U.S. 614, 77 L. 
Ed. 533. 

Scott v. Government of the Dis¬ 
trict of Columbia, D.C., 127 F.Supp. 
757. 

91.5 D.C.—Scott v. Government of 
the District of Columbia, supra. 

92. D.C.—Coveil v. District of Co¬ 
lumbia, 83 F.2d 714, 65 App.D.C. 
368—District of Columbia v. Leys, 
63 F.2d 646, 62 App.D.C. 3. followed 
in 63 F.2d 648, 62 App.D.C. 5, cer¬ 
tiorari denied 53 S.Ct. 787, 289 U.S. 
756, 77 L.Ed. 1500. 

fall on street or sidewalk; Ice or 
snow 

(1) In action against District for 
injuries sustained in fall on side¬ 
walk on which ice had been permit¬ 
ted to form in rough ridges, evidence 
presented question of negligence for 
jury. 

D.C.—Lyons v. District of Columbia, 
214 F.2d 203, 93 U.S.App.D.C. 278. 

(2) In such action, evidence was 
insufficient to present question for 
jury as to contributory negligence of 
plaintiff in walking on icy sidewalk. 
D.C.—Lyons v. District of Columbia, 

supra. 

(3) In action against District for 
injuries sustained when pedestrian 
slipped on ice and snow in public 
street as he stepped from crosswalk 
to sidewalk, evidence was held suffi¬ 
cient to raise question for jury as to 
whether there was a ridge of ice 
three or four inches high at corner 
where pedestrian fell and whether 
ridge might have been an obstruction 
giving rise to liability. 

D.C.—Smith v. District of Colum¬ 
bia, 189 F.2d 671, 89 U.S.App.D.C. 7, 
39 A.L.R.2d 773. 

(4) In action against the District 
for personal injuries resulting from 
fall on the sidewalk, the evidence was 
insufficient to take the case to the ju¬ 
ry on the issue of whether the defect 
in the sidewalk had existed a suffi¬ 
cient time to charge the District 
with notice thereof. 

D.C.—Jones v. District of Columbia, 
Mun.App., 123 A.2d 364. 


Sole in. street 

(1) Whether hole existed in street 
and caused pedestrian crossing street 
to fall were, under evidence, ques¬ 
tions for jury to decide in pedestri¬ 
an’s action against District to recov¬ 
er for injuries sustained when he 
fell while crossing street between 
intersections after allegedly stepping 
in hole in street. 

D.C.—Scott v. Government of the Dis¬ 
trict of Columbia, D.C., 127 F.Supp. 
757. 

(2) In such action, evidence was 
sufficient to submit case to jury on 
question whether hole was so deep 
and wide as to render street unsafe 
for vehicular traffic. 

D.C.—Scott v. Government of the 
District of Columbia, supra. 

Tall in public market 

In action by plaintiff against Dis¬ 
trict for injuries sustained from fall 
in an areaway in public market, ques¬ 
tions whether area way was in a dan¬ 
gerous condition and whether Dis¬ 
trict had notice of such condition 
were for the jury. 

D.C.—District of Columbia v. Green, 
223 F.2d 312, 96 U.S.App.D.C. 20. 
92.5 D.C.—District of Columbia v. 
Green, supra. 

92.10 Notice of icy condition of 
sidewalk 

In action against District for in¬ 
juries sustained by pedestrian in fall 
on icy sidewalk running in front of 
building controlled by District, court 
committed prejudicial error in fail¬ 
ing to charge substance of pedestri¬ 
an’s requested instruction that, if 
jury found that icy condition had 
existed such time that District had 
actual or constructive notice thereof, 
liability for negligence could be im¬ 
posed for failing to treat the previ¬ 
ously dangerous condition, although 
new snow and sleet had aggravated 
it, and although tendered instruc¬ 
tion was required to be modified 
slightly. 

D.C.—Campbell v. District of Co¬ 
lumbia, C.A.D.C., 243 F.2d 226, 160 
U.S.App.D.C. 120. 

93. D.C.—Brown v. Macfarland, 22 
AppJD.C. 412. 
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DISTRINGAS. A writ directed to the sheriff, com¬ 
manding him to distrain one of his goods and chat¬ 
tels to enforce a compliance with what is required 
of him. 1 Also a writ issued against the party who j 
is condemned by the judgment to do, or to retrain j 
from doing, something specified in the judgment. 2 J 
It was also used to compel an appearance where the * l 
party could not be found, and in equity may be 
availed of to compel the appearance of a corpora¬ 
tion aggregate. 3 

Distringas juratores. A writ commanding the 
sheriff to have the bodies of the jurors, or to dis- j 
train them by their lands and goods, that they may 
appear upon the day appointed. 4 

Distringas nupcr vice comitem. A writ to dis¬ 
train the goods of a person who lately filled the of¬ 
fice of sheriff, to compel him to do some act which he 
ought to have done before leaving the office. 5 

Distringas vice comitem. A writ of distringas, 
directed to the coroner, which may be issued against 
a sheriff if he neglects to execute a writ of venditi¬ 
oni exponas. 6 

DISTRJNGERE. In feudal and old English law, 
to distrain, to coerce or compel. 7 

DISTRUST, A word which includes meanings 


ranging fi'om doubt and suspicion to lack of confi¬ 
dence. 7 * 5 

DISTURB. 

Present Tense 

The word has a well-known legal significance, 8 
and is defined as meaning to agitate, arouse, or 
arouse from a state of repose, 9 to derange, 10 to 
break up or damage by shaking, jarring, etc., 11 to 
disquiet, hinder, molest, or perplex; 12 to excite from 
a state of rest, or throw into disorder or confu¬ 
sion; 13 to interrupt, 14 or interrupt the settled state 
of; 15 to render uneasy; 16 and, in a legal sense, to 
interfere with in the lawful enjoyment of a right 16 * 5 
or of a property right. 17 

Phrases: ‘‘Willfully disturbs;” 18 and also “in¬ 
timidating, alarming, and disturbing.” 10 

Disturbed 

Agitated, disquieted, hindered, 20 injured, 21 inter¬ 
rupted, molested, perplexed, roused from a state of 
repose, and turned aside or diverted. 22 

Phrases: “Changed or disturbed,” 23 “disturbed 
in body,” 24 “disturbed in his possession,” 25 “moved 
or disturbed,” 26 “policies ‘would not be dis- 


1. U.S.—Corpus Juris Secnndtrm cit¬ 
ed in. Rosenthal v. Distillers Dis¬ 
tributing Corp., D.C.Tex., 89 F. 

Supp. 795, 796. 

Mo.—Fiedler v. Bambrick Bros. 
Constr. Co., 142 S.W. 1111, 1114, 162 
Mo.App. 528. 

2- U.S.—Corpus Juris Secundum cit¬ 
ed in Rosenthal v. Distillers Dis¬ 
tributing- Corp., D.C.Tex., 89 F. 

Supp. 795, 796. 

La.—Avery v. Iberville Police Jury, 
15 La.Ann. 223. 

18 C.J. p 1385 note 2. 

3. U.S.—Corpus Juris Secundum cit¬ 

ed la Rosenthal v. Distillers Dis¬ 
tributing Corp., D.C.Tex., 89 F. 

Supp. 795, 796. 

Mo.—Fiedler v. Bambrick Bros. 
Constr. Co., 142 S.W. 1111, 1114, 162 
Mo.App. 528. 

4. Black L.D. 

“It issues at the same time with 
the venire, though in theory after¬ 
wards, founded on the supposed neg¬ 
lect of the juror to attend.” 

Black L.D. 

5s. Black L.D. 

6. Black L.D. 

7. Black L.D. 

75 Cal.—People v. Hamilton, 198 

PM 873, 877, 33 C.25 45. 

See also the OJ.S. definition Dis¬ 

credit 


& Wash.—State v. Stuth, 39 P. 665, 
666, 11 Wash. 423. 

9. La.—Town of Ponchatoula v. 
Bates, 13S So. S51, 852, 173 La. 
824. 

10 . N.C.—Watkins v. Kaolin Mfg. 
Co., 42 S.E. 983, 9S4, 131 N.C. 536. 
As applied to an assembly, the 

word “disturb” means to derange its 
quiet and order. 

Ala.—Lancaster v. State, 53 Ala. 398, 
399, 25 Am.R. 625. 

11. R.I.—Nelson v. Progressive 
Realty Corp., 104 A.2d 241, 243, 
81 R.I. 445. 

12. La.—Town of Ponchatoula v. 
Bates, 138 So. 851, 852, 173 La. 
824. 

13. N.M.—City of Clovis v. Archie, 
290 P.2d 1075, 1076, 60 N.M. 239. 

N.Y.—People v. Malone, 141 N.Y.S. 

149, 150, 156 App.Div. 10. 

N.C.—Watkins v. Kaolin Mfg. Co., 42 

S.E. 983, 131 N.C. 536, 540. 

Or.—State v. Nease, 80 P. 897, 899, 
46 Or. 433. 

14. La.—Town of Ponchatoula v. 
Bates, 138 So. 851, 852, 173 La. 
824. 

N.Y.—People v. Malone, 141 N.Y.S. 
149, 150,156 App.Div, 10. 

15. Colo.—Langton v. Board of 

County Com’rs of Eagle County, 
300 P. 745, 747, 89 Colo. 285. j 
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Okl.—Stinchcomb v. Oklahoma City, 
198 P. 508, 510, 81 Okl. 250. 

R.I.—Nelson v. Progressive Realty 
Corp., 104 A.2d 241, 243, 81 R.I. 
445. 

18 C.J. p 1385 note 12. 

16. Or.—State v. Nease, 80 P. 897, 
899. 46 Or. 433. 

16.5 D.C.—Carey v. District of Co¬ 
lumbia, Mun.App., 102 A.2d 314, 
315. 

17. Colo.—Langton v. Board of 
County Com’rs of Eagle County, 
300 P. 745, 747, 89 Colo. 285. 

18. N.Y.—-People v. Malone, 141 N. 
Y.S. 149, 150, 156 App.Div. 10. 

19. Ky.—Embry v. Commonwealth, 
79 Ky. 439, 441. 

20. Tex.—Richardson v. State, 5 
Tex.App. 470, 472. 

21. N.C.—Watkins v. Kaolin Mfg. 
Co., 43 S.E. 983, 984, 131 N.C. 536. 

22. Tex.—Richardson v. State, 5 
Tex.App. 470, 472. 

23. Colo.—Langton v. Board of 
County Com’rs of Eagle County, 
300 P. 745, 746, 89 Colo. 285. 

24. N.C.—Watkins v. Kaolin Mfg. 
Co., 42 S.E. 983, 984, 131 N.C. 536. 

25. U.S.—United Porto Rican Sugar 
Co. v. Saldana, C.C.A.Puerto Rico, 
41 F.2d 32. 

26. Colo.—Langton v. Board of 
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DISTURBANCE 


turbed’ ” 27 “property shall not be disturbed,” 28 and 
“were not to be disturbed.” 29 

DISTURBANCE. Anything which throws into con¬ 
fusion things settled, which interrupts the move¬ 
ments, pursuits, or thoughts of another; 30 and, in a 
legal sense, the hindering or disquieting of a per¬ 
son in the lawful and peaceful enjoyment of his 
rights. 31 

In popular use it is said to be sometimes synony¬ 
mous with “nuisance.” 32 

Disturbance in fact . It has been said that, as dis¬ 
tinguished fi’om disturbance in law, disturbance in 
fact occurs when one, by any act, prevents the pos¬ 


sessor of real estate, or of a right growing from such 
an estate, from enjoying the same quietly, or throws 
any obstacle in the way of that enjoyment, or evicts 
him through violence or otherwise. 33 

Other phrases: “Civil commotion and disturb¬ 
ance” see Shipping § 133 a, “disturbance in 
body,” 34 “ ‘disturbance’ of a right,” 35 “disturbance 
of common,” 36 “disturbance of franchise,” 37 “dis¬ 
turbance of patronage,” 38 “disturbance of tenure,” 33 
“ ‘disturbance’ of the easement” see Easements § 96, 
“disturbance of the peace” see Breach of the Peace 
§ 1, and “disturbance of ways;” 40 also “disturbanc¬ 
es ... in any street, house, or place,” 41 and 
“ ‘disturbances’ of . property.” 42 


County Com’rs of Eagle County, 
300 P. 745, 746, 89 Colo. 2S5. 

27. U.S.—Lundin v. iEtna Ins. Co. 
of Hartford, Conn., C.C.A.Wis., 57 
F.2d 959, 961. 

28. Okl.—Stinchcomb v. Oklahoma 
City, 198 P. 508, 510, 81 Okl. 250. 

29. Conn.—Onofrio v. Cirusuolo, 147 
A. 36, 37, 109 Conn. 521. 

30. N.H.—Varney v. French, 19 N.H. 
233, 237. 

31. Conn.—Onofrio v. Cirusuolo, 147 
A. 36, ES, 109 Conn. 521. 

32. Wyo.—Town of Green River v. 
Hunger, 58 P.2d 456, 459, 50 Wyo. 
52. 

33. La.—Glass v. Stewart, 133 So. 
787, 790, 16 La.App. 387. 

34. “Personal injuries” equivalent 
K.C.—Watkins v. Kaolin Mfg. Co., 

42 S.E. 9S3, 984, 131 NT.C. 536. 


35. Pa.—Downing v, Baldwin, 1 
Serg. &R. 298, 303. 

36. Defined 

The doing any act by which the 
right of another to his common is 
incommoded or diminished; as 
where one who has no right of com¬ 
mon puts his cattle into the land, 
or where one who has a right of 
common puts in cattle which are not 
commonable, or surcharges the com¬ 
mon; or where the owner of the 
land, or other person, incloses or oth¬ 
erwise obstructs it. 

Black L.D. 

37. Defined 

The disturbing or incommoding a 
man in the lawful exercise of his 
franchise, whereby the profits aris¬ 
ing from it are diminished. 

Black L.D. 

38. In English ecclesiastical usage 
The hindrance or obstruction of a 

patron from presenting his clerk to 
a benefice. 

Black L.D. 


39. Explained 

In the law of tenure, disturbance 
is where & stranger, by menaces, 
force, persuasion, or otherwise, caus¬ 
es a tenant to leave his tenancy; 
this disturbance of tenure is an in¬ 
jury to the lord for which an action 
will lie. 

Black L.D. 

4a Explained 

This happens where a person who 
has a right of way over another’s 
ground by grant or prescription is 
obstructed by inclosures or other 
obstacles, or by plowing across it, 
by which means he cannot enjoy his 
right of way, or at least in so com¬ 
modious a manner as he might have 
done. 

Black L.D. 

41. Wyo,—Town of Green River v. 
Bunger, 58 F.2d 456, 459, 50 Wyo. 
52. 

42. Colo.—Langton v. Board of 
County Com’rs of Eagle County. 
300 P- 745, 747, 89 Colo. 285. 
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DISTURBANCE OF PUBLIC MEETINGS 

This Title includes acts or conduct interfering with the peace or order of a lawful assemblage of 
persons for religious or other purposes, nature and extent of criminal responsibility therefor, and grounds 
of defense; and prosecution and punishment of such acts or conduct as public offenses. 

Hatters not In tlxis Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

§ 1. Definition, nature, and elements of offense—p 816 

2. Defenses—p 821 

3. Persons liable—p 822 

4. Indictment and information—p 822 

5. Evidence—p 825 

6. Trial—p 826 

7. Sentence and punishment—p 827 

8. Prevention or suppression of disturbance, and expulsion of offenders—p 827 

9. Civil liability—p 827 


§ 1. Definition, Nature, and Elements of Of¬ 
fense 

a. In general 

b. Intention, willfulness, and malice 

c. Meetings protected 

d. Persons disturbed 

a. In General 

To constitute the offense of disturbing a public meet¬ 
ing, which was recognized as an offense at common law 
and which may be defined as an unlawful interruption or 
disturbance of an assemblage of persons met together 
for any lawful purpose, it must ordinarily appear that a 
meeting or some part thereof was in fact disturbed and 
that the defendant's conduct was the proximate cause of 
such disturbance. 

The offense of disturbing a public meeting may 


be defined as an unlawful interruption or disturbance 
of an assemblage of persons met together for any 
lawful purpose. 1 While recognized at common law 
as a misdemeanor, 2 the offense is now largely regu¬ 
lated and defined by statutes, 3 which are usually 
merely cumulative and do not take away the com¬ 
mon-law remedy by indictment. 4 

Where the offense is defined by statute, the act, 
in order to constitute the offense, must come with¬ 
in the provisions of the statute. 4 * 5 Ordinarily, it 
must appear that the meeting was in fact dis¬ 
turbed, 5 that defendant’s conduct was the proxi¬ 
mate cause of such disturbance, 6 and, under some 
statutes, that the natural consequences of such con¬ 
duct were such as to disturb. 7 Under some statutes, 
however, 8 as, for instance, statutes prohibiting the 


1. Term.—State v. Watkins, 130 S. 
W. 839, 123 Tenn. 502, 504, 30 L*. 
R.A.,N.S., 829. 

18 C.J. p 1388 note 1. 

2m Tenn.—State v. Watkins, supra. 
18 C.J. p 1388 note 1. 

3. Statutory definitions held suffi¬ 
cient 

<1) A statute providing that any 
person who shall “molest or disturb" 
any meeting of inhabitants of the 
state met together for any lawful 
purpose shall be fined sufficiently de¬ 
fines the crime. 

Ind^—State v. Oskins, 28 Ind. 364, 
overruling Marvin v. State, 19 Ind. 
181, 


(2) The same is true of a stat¬ 
ute providing that every person who 
shall disturb any religious society 
when meeting together in public wor¬ 
ship shall be fined. 

Wash.—State v. Stuth, 39 P. 665, 11 
Wash. 423. 

4. Tenn.—State v. Watkins, 130 S. 
W. 839, 123 Tenn. 502, 30 L.R.A., 
N.S., 829. 

18 C.J. p 1388 note 3. 

4.5 Ala.—Culpepper v. State, 25 So. 
2d 56, 32 Ala.App. 276. 

5. Ala.—Cox v. State, 34 So. 168, 136 
Ala. 94. 

Culpepper v. State, 25 So.2d 56, 
32 Ala.App, 276—Pike v. State, 111 
So. 756, 22 Ala.App. 25. 


Ga.—Hill v. State, 101 S.E. 915, 24 
Ga.App. 711. 

N.C.—State v. Jacobs, 9 S.E. 404, 103 
N.C. 397. 

Tex.—Richardson v. State, 5 Tex.App. 
470. 

6 . N.C.—State v. Kirby, 12 S.E. 
1045, 108 N.C. 772. 

18 C.J. p 1393 note 76. 

7. Ala.—Culpepper v. State, 25 So.2d 
56, 32 Ala.App. 276—Pike v. State, 
111 So. 756, 22 Ala.App. 25. 

8. Improper conduct and attracting 

attention sufficient 
Under a statute prohibiting any 
person from willfully disturbing or 
disquieting any assemblage for reli¬ 
gious worship, the gravamen of the 


qi/: 
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selling of goods within a certain distance of a 
meeting, 9 actual disturbance is not required, the law 
implying a disturbance from the doing of the pro¬ 
hibited acts. 10 Notice to desist from continuing 
the disturbing acts is not necessary to the commis¬ 
sion of the offense, 11 except where so provided by 
statute. 12 

Place of disturbance . The locality of the offender 
at the time he disturbs the meeting is not usually 
an element of the offense, 12 although the rule is 
otherwise where a statute prohibits certain acts 
within a specified distance of a public assembly. 1 * 

What constitutes an interruption or disturbance 
of a public meeting cannot easily be brought with¬ 
in a definition applicable to all cases, but must de¬ 
pend to a large extent on the nature and character 
of the particular meeting, the purposes for which it 
is held, and the usage and practice governing such 
meetings. 15 Generally speaking, any conduct which, 
being contrary to the usages of the particular sort 
of meeting and class of persons assembled, inter¬ 
feres with its due progress and services, or is an¬ 
noying to the congregation in whole or in part, is a 


disturbance; 16 and a meeting may be said to be 
“disturbed” whcfi it is agitated, aroused from a 
state of repose, molested, interrupted, hindered, per¬ 
plexed, disquieted, or diverted from the object of 
the assembly. 17 

The conduct, however, must be of such disorderly 
nature that it in itself constitutes a disturbance, 17 - 5 
and it must be such as to cause the required dis¬ 
turbance and interruption of those present without 
voluntary co-operation on the part of others. 17 * 10 
The exercise of a legal right in a lawful manner 
does not constitute a disturbance of a meeting. 18 
While it has been held that to prevent persons 
from assembling as a body is not a disturbance of a 
meeting, 19 it has also been held that a school is as 
much disturbed by preventing the assembly as by 
breaking it up after it has assembled. 20 

The disturbance may be effected by carrying a 
weapon into the meeting, 21 acts of violence, 22 and 
indecent language or conduct. 23 So, too, a dis¬ 
turbance may be created by selling goods within a 
prohibited distance of a meeting, 24 and in various 


offense is the indulgence of improper 
conduct, and the attracting of the at¬ 
tention of any part of the assembly 
thereby; and, when these facts con¬ 
cur, the offense is complete. 

Tenn.—Holt v. State, 1 Baxt. 192. 

9. N.H.—State v. Cate, 58 N.H. 240. 
18 C.J. p 1392 note 70 [d]. 

10 . Okl.—Cline v. State, 130 P. 510, 
9 Okl.Cr. 40, 45 L.R.A.N.S., 108. 

11. Ala.—Lancaster v. State, 53 Ala. 
398, 25 Am.R. 625. 

12. Mass.—Commonwealth v. Hox- 
ey, 16 Mass. 385. 

18 C.J. p 1393 note 73. 

13. S.C.—State v. Jones, 58 S.E. 8, 
77 S.C. 385. 

18 C.J. p 1393 note 82. 

Within house of worship 

In order to constitute offense of 
disturbing public worship, it is not 
necessary that disturbance be with¬ 
in house of worship. 

Ala.—Culpepper v. State, 25 So.2d 56, 
32 Ala.App. 276. 

14. Ill.—Meyers v. Baker, 12 N.E. 
79. 120 Ill. 567, 60 Am.R. 580. 

18 C.J. p 1392 note 70. 

Sale of goods within prohibited dis¬ 
tance of religions meeting- 
Ga.—Neely v. State, 92 S.E. 542, 20 
Ga.App. 83. 

18 C.J. p 1392 note 70 [b]. 

15. Mass.—Commonwealth v. Porter, 
1 Gray 476. 

18 C.J. p 1392 note 64. 

Term “disturbing religious wor¬ 
ship” has no inherent or definite im¬ 
port. 


Ky.—Commonwealth v. Jacobs, 3 Ky. 
Op. 76. 

16. Vt.—State v. Mancini, 101 A 
581, 583, 91 Vt. 507. 

Wash.—State v. Stuth, 39 P. 665, 11 
Wash. 423, 425. 

17. Tex.—Richardson v. State, 5 
Tex.App. 470. 

“To disturb” is “to throw into dis¬ 
order, to move from a state of rest 
or regular order, to interrupt, to 
throw out of course or order.’* 

N.Y.—People v. Malone, 141 N.Y.S. 
149, 156 App.Div. 10, 12. 

17.5 Ga.—Fowler v. State, 93 S.E.2d 
183, 93 Ga.App. 883. 

17.10 Ga.—Fowler v. State, supra. 

Passing out literature criticizing 
school and its teachers, by patron 
thereof, lawfully on school premises, 
was insuflicient to constitute crime 
of willful interruption or disturb¬ 
ance of public school, where only dis¬ 
turbance consisted of reaction of 
teachers to their voluntary reading 
of literature. 

Ga.—Fowler v. State, supra. 

18. Carrying signs 

Citizen standing at public gather¬ 
ing, with sign on stick, who did noth¬ 
ing to incite riot or cause disturb¬ 
ance, was not guilty of disturbance 
of assembly, 

N.Y.—Pope v. State, 79 N.Y.S.2d 466, 
192 Misc. 587, affirmed 99 N.Y.S.23 
1019, 277 App.Div. 1015. 

Correcting improper ut t e ra nce 
Without violating the statute for¬ 
bidding the disturbance of a reli- 
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gious meeting, a member of a church, 
if permitted by its precepts and 
usages, may, in a becoming manner 
with good motives, interrupt a min¬ 
ister in the midst of a sermon to 
correct an utterance at variance 
with the established tenets or rites 
of such church. 

Neb.—Gaddis v. State, ISO X.W. 590. 

105 Neb. 303, 12 A.LR. 648. 
Repelling assailmeait of character 
One whose character was assailed 
in religious meeting was not guilty 
of disturbing such meeting, by re¬ 
pelling or denying such statements 
in a quiet manner. 

Okl.—Lovett v. State, 239 P. 274, 31 
OkLCr. 378. 

19. N.C.—State v. Spray, 18 SJE. 
700. 113 N.C. 686. 

18 C.J. p 1393 note 77. 

20. ELI.—Douglass v. Barber, 28 A 
805, 18 R.I. 459. 

Time during which meeting protect¬ 
ed see subdivision c infra this sec¬ 
tion. 

21 . Mo.—State v. Wilforth, 74 Mo. 
528, 41 Am.R. 330. 

Tex.—Gozy v. State, 29 S.W. 783, 34 
Tex-Cr. 146. 

22 . Miss.—Smith v. State, 7 So. 298, 
67 Miss. 116. 

18 C.J. p 1392 note 67. 

S3. Ga.—Taffe v. State, 16 S.E. 294, 
90 Ga. 459. 

18 C.J. p 1392 note 68. 

| 24. Ga—Neely v. State, 92 S.E. 542, 
20 Ga.App. 83. 

118 C.J. p 1392 note 79. 
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other ways. 25 

Where a statute penalizes the disturbance of re¬ 
ligious worship by “indecent acting,” the words are 
used in a relative sense and signify any conduct 
which, being contrary to the usages of the particu¬ 
lar class of worshippers, interferes with their serv¬ 
ices or annoys the congregation. 26 To constitute a 
disturbance of a religious meeting it is not neces¬ 
sary that the services be discontinued because of the 
improper conduct. 27 

Display or handling of snakes at religious service . 
Under various statutes, it is an offense to display 
or handle snakes in connection with religious serv¬ 
ices, and generally statutes making such conduct an 
offense are held valid as a proper exercise of the 
police power for the protection of the public safe¬ 
ty. 27 * 5 Breach of the peace is not an element of 
the offense. 27 * 10 

b. Intention, Willfuless, and Malice 

A specific intent to disturb is not a necessary element 
of the offense of disturbance of a public meeting, although 
willfulness or malice must be shown under some statutes. 

A specific intent to disturb a meeting is not a 
necessary element of the offense. 28 It is sufficient 
if the act which disturbed the meeting was inten¬ 
tionally done, 29 and its natural tendency was to 
disturb the meeting, 30 since in such case the law will 
presume an intent to disturb the meeting, 31 and 


such presumption cannot be rebutted by showing a 
secret intention not to disturb the meeting. 32 If 
the act was done, not by design, but through acci¬ 
dent 33 or mistake, 34 or through ignorance of the 
fact that a meeting was assembled, 30 there is no 
crime. Intent of the violator has been held not an 
element of the offense denounced in a statute pun¬ 
ishing the display or handling of snakes in connec¬ 
tion with religious services. 30 * 5 

Willfulness . Under some statutes willfulness is 
an essential element of the offense. 36 The term 
“willfully,” as used in these statutes, may be de¬ 
fined as being synonymous with “intentionally,” 37 
“designedly,” 38 or “without lawful excuse.” 39 It 
is not, however, synonymous with “unlawfully.” 40 
Willfulness may include legal malice, 41 although the 
latter is not a necessary element under some stat¬ 
utes, 42 but under others it is a necessary element. 43 
While the mere fact that the act of disturbance was 
done carelessly or recklessly may not be sufficient 
to make it willful, 44 the act of disturbance may be 
willful within the meaning of the statutes, although 
it was done through carelessness and recklessness. 45 

Willfully, maliciously, or contemptuously. Where 
the statute uses the terms “willfully,” “malicious¬ 
ly,” or “contemptuously,” in the disjunctive, it is 
sufficient if either of these elements is present. 46 

Malice . Under some statutes and codes malice is 
an element of the offense. 47 Malice may be pre- 


25. Ala.—Hunter v. State, 101 So. 
100, 20 Ala.App. 152. 

18 C.J. p 1392 note 71. 

26. Ga.—Folds v. State, 51 S.E. 305, 
123 Ga. 167—Nichols v. State, 29 
S.E. 431, 103 Ga. 61. 

18 C.J. p 1392 note 69. 

27. Ala.—Johnson v. State, 9 So. 
539, 92 Ala. 82. 

18 C.J. p 1393 note 74. 

27.5 Ky.—Lawson v. Commonwealth, 
164 S.W.2d 972, 291 Ky, 437. 
Poisonous or dangerous snakes 
Tenn.—Harden v. State, 216 S.W.2d 
708, 188 Tenn. 17. 

27.10 Ky.—Lawson v. Common¬ 
wealth, 164 S.W.2d 972, 291 Ky. 
437. 

28. Ala.—Stafford v. State, 45 So. 
$73, 154 Ala. 71. 

Culpepper v. State, 25 So.2d 56, 
32 Ala.App. 276. 

Ark.—Walker v. State, 146 S.W. 862, 
103 Ark. 336, Ann.Cas.l914B 739. 

18 C.J. p 1394 note 86. 

29* Ala.—Talladega v. Fitzpatrick, 
32 So. 252, 133 Ala. 613. 

18 C,J. p 1394 note 87. 

30. S.C.—State v. Jones, 58 S.E. 8, 
77 S.a 385. 

18 C.J. p 1394 note 88. 


31. Ark.—Walker v. State, 146 S.W. 
862, 102 Ark. 336, Ann.Cas.l914B 
739. 

18 C.J. p 1394 note 89. 

32. Ark.—Walker v. State, supra. 

18 C.J. p 1394 note 90. 

33. Ala.—Talladega v. Fitzpatrick, 
32 So. 252, 133 Ala. 613. 

18 C.J. p 1394 note 91. 

34. N.Y.—People v. Malone, 141 N. 
Y.S. 149, 156 App.Div. 10. 

18 C.J. p 1394 note 92. 

35. Ky.—Commonwealth v. Lawson, 
9 Ky.Op. 932. 

18 C.J. p 1394 note 93. 

35.5 Ky.—Lawson v. Commonwealth, 
164 S.W.2d 972, 291 Ky. 437. 

36. Ala.—Culpepper v. State, 25 So. 

2d 56, 32 Ala.App. 276—Nix v. 

State, 173 So. 98, 27 Ala.App. 388— 
Moore v. State, 135 So. 411, 24 Ala. 
App. 354—Hunter v. State, 101 So. 
100, 20 Ala.App. 152. 

18 C.J. p 1394 note 94. 

37. Ala.—Williams v. State, 3 So. 
743, 83 Ala. 68. 

18 C.J. p 1394 note 95. 

38. Ala.—Williams v. State, supra. 

18 C.J. p 1394 note 96. 
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39. Ala.—Goulding v. State, 2 So. 
478, 82 Ala. 48. 

18 C.J. p 1394 note 97. 

40. Mo.—State v. Hopper, 27 Mo. 
599. 

Tenn.—State v. Towns ell, 3 Heisk. 

6 . 

41. Tex.—Wood v. State, 16 Tex. 
App. 574. 

42. Ala.—Bloods worth v. State, 107 
So. 321, 21 Ala.App. 275. 

Tex.—Holmes v. State, 45 S.W. 487, 
39 Tex.Cr. 231, 73 Am.S.R. 921. 

43. Minn.—State v. Dahl strom, 95 
N.W. 580, 90 Minn. 72. 

44. Ala.—Harrison v. State, 37 Ala. 
154. 

45. Ala.—Bloodsworth v. State, 107 
So. 321, 21 Ala.App. 275. 

18 C.J. p 1394 note 2. 

46. Mo.—State v. Karnes, 51 Mo. 
App. 293. 

47. Ark.—Walker v. State, 146 S.W. 
862, 103 Ark. 336, Ann.Cas.l914B 
739. 

18 C.J. p 1394 note 5. 

“Maliciously or contemptuously” 

(1) To sustain conviction of dis¬ 
turbing religious worship, defendant 
must “maliciously or contemptu- 
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sumed from the nature and circumstances of the 
disturbance. 48 

c. Meetings Protected 

(1) In general 

(2) Religious meetings 

(3) Time during which meeting pro¬ 

tected 

(4) Lawful conduct of meeting 

(T) In General 

At common law the disturbance of a town meeting or 
a meeting of school directors is punishable as a misde¬ 
meanor. Under some statutes it is an offense to disturb 
any lawful and peaceable assembly. 

At common law the disturbance of a town meet¬ 
ing^ 49 or a meeting of school directors, 50 is punish¬ 
able as a misdemeanor. Under some statutes it is a 
penal offense to disturb any lawful and peaceable as¬ 
sembly. 51 Particular instances of meetings protect¬ 
ed include meetings for amusement, 52 or for social, 
moral, or benevolent purposes, 53 funerals, 54 political 
meetings, 55 schools or school meetings, 56 and tem¬ 
perance meetings. 57 

(2) Religious Meetings 

(a) In general 

(b) What constitutes a religious meet¬ 

ing 

(a) In General 

At common law, and generally under the statutes and 


codes, the disturbance of a religious meeting is an In¬ 
dictable offense. 

The disturbance of a meeting for religious wor¬ 
ship is an indictable offense at common law. 58 While 
not required, 59 statutes have been passed in most 
of the states for the protection of persons assembled 
for worship and for the punishment of their dis¬ 
turbers. 60 Similar statutes are or have also been in 
force in the Philippines 60 - 5 and Puerto Rico. 61 

(b) What Constitutes a Religious Meeting 
aa. In general 
bb. Congregation 
cc. Object and place of meeting 

aa. In General 

A religious meeting is an assemblage of people met 
for the purpose of performing acts of adoration to the 
Supreme Being, or to perform religious services in recog¬ 
nition of God, irrespective of creed, opinion, or mode of 
worship. 

A “religious meeting” has been defined as “an 
assemblage of people met for the purpose of per¬ 
forming acts of adoration to the Supreme Being, or 
to perform religious services in recognition of God 
as an object of worship, love, and obedience, it 
matters not the faith with respect to the Deity en¬ 
tertained by the persons so assembled.” 62 The 
terms “religious meetings” and “religious worship” 
are used interchangeably in some statutes as having 
the same meaning. 63 Ordinarily the requisites of a 


ously” disturb and disquiet congrega¬ 
tion. 

Ark.—Woodward v. State, 293 S.W. 
1010, 173 Ark. 906. 

(2) The words “malicious” and 
“contemptuous” refer to the manner 
of the disturbance. 

Ark.—Walker v. State, 146 S.W. S62, 
103 Ark. 336, Ann.Cas.l914B 739. 

48. Tex.—McElroy v. State, 25 Tex. 
507. 

18 C.J. p 1394 note 6. 

49. Mass.—Commonwealth v. Hoxey, 
16 Mass. 385. 

50. Pa.—Campbell v. Common¬ 

wealth, 59 Pa. 266. 

51. Wis.—Von Rueden v. State, 71 
N.W. 1048, 96 Wis. 671. 

18 C.J. p 1388 note 7. 

52. N.C.—State v. Starnes, 66 S.E. 
347, 151 N.C- 724, 19 Ann.Cas. 448- 

18 C.J. p 1388 note 9. 

53. Tenn.—State v. Watkins, 130 S. 
W. 839, 123 Tenn. 502, 30 L.R.A., 
N.S., 829. 

18 C.J. p 1388 note 12. 

54. Mo.—State v. Haynes, 39 Mo. 
App. 569. 

55. Mass.—Commonwealth v. Por¬ 
ter, 1 Gray 476. 


N.Y.—People v. Malone, 141 N.Y.S. 
149, 156 App.Div. 10. 

56. Ala.—Jones v. State, 89 So.2d 
110, 38 AIa.App. 510. 

Ga.—McCright v. State, 34 S.E. 368, 
110 Ga. 261. 

Fowler v. State, 93 S.E.2d 183, 93 
Ga.App. 883. 

18 C.J. p 1388 note 16. 

Entertainment as school meeting 

(1) A person may be guilty of vio¬ 
lating a statute prohibiting any per¬ 
son from willfully interrupting and 
disturbing a meeting of a public 
school lawfully and peacefully held 
for the purpose of social improve¬ 
ment, even though the meeting was 
an entertainment and was given when 
there was no formal or ordinary ses¬ 
sion of the school itself for the pur¬ 
pose of instructing the pupils in their 
usual studies. 

Ga.—Henderson v. State, 101 S.E. 916, 
24 Ga.App. 702. 

(2) The meeting must, however, 
be for some purpose connected with 
exercises pertaining to & school, 
since such a statute has no reference 
to meetings of any other nature, al¬ 
though held in the house where 
school is commonly conducted. 
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Ga—Harwell v. State, 72 S.E. 9S6, 10 
Ga.App. 115. 

18 C.J. p 1388 note 16 £d] (5). 

57. Mass.—Commonwealth v. Por¬ 
ter, 1 Gray 476. 

18 C.J. p 1389 note 17. 

58. N.C.—State v. Branner, 63 S.E. 
169, 149 N.C. 559—State v. Jasper, 
15 N.C. 323. 

18 C.J. p 1389 note 18. 

59. Ark.—State v. Wright, 41 Ark. 
410, 48 Am.R. 43. 

Statutes to protect dissenters in 
their worship, said to be necessary 
in England because their assembling 
was unlawful, are not required in 
the United States. 

Ark.—State v. Wright, supra. 

6a Ala-—Culpepper v. State, 25 So. 
2d 56, 32 Ala-App. 276. 

605 Philippine.—U. S. v. Balcorta. 
25 Philippine 273. 

61. Puerto Rico.—People v. Vilaro, 
13 Puerto Rico 35. 

62. OkL—Cline v. State, 130 P. 816, 
512, 9 Okl.Cr. 40, 45 L.R.A..N.S., 

| 108. 

63. N.C.—State v. Ramsey, 78 N.C. 
448—State v. Fisher, 25 N.C 111. 
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religious meeting, which is entitled to be protected 
from disturbance, are stated in very general terms 
so as to cover any congregation of persons lawfully 
assembled for religious worship. 64 

Name , creed , and mode of worship . The protec¬ 
tion of the law extends to all, irrespective of creed, 
opinion, or mode of worship, if not indecent or un¬ 
lawful, 65 and any assembly met for public worship 
is protected, although its members are of different 
creeds and have no distinct name. 66 

bb. Congregation 

There must be a disturbance of a congregation as¬ 
sembled for religious worship in order to constitute the 
offense of disturbance of a meeting for religious worship, 
but it is unimportant whether the congregation is organ¬ 
ized or incorporated. 

The mere disturbance of "religious worship” is 
not sufficient to constitute the offense of disturbance 
of a meeting for religious worship; there must be a 
disturbance of a "congregation assembled for re¬ 
ligious worship,” 67 but, if there is a congregation, 
the assembly will be protected whether it is large 
or small. 68 

Organization or incorporation . All religious so¬ 
cieties, without regard to whether they are incor¬ 
porated, are within the terms of a statute prohibiting 
a disturbance of their meetings, 69 and even an un¬ 
organized body assembled in good faith for re¬ 
ligious worship is protected. 76 

Citizenship . Under some statutes, it is an essen¬ 
tial element of the offense that the persons collected 
together for religious worship be, to a substantial 
extent, inhabitants of the state. 71 


cc. Object and Place of Meeting 

A meeting is protected within the meaning of a stat¬ 
ute making it an offense to disturb religious meetings 
where its sole or principal object is religious worship, but 
not where it is merely incidental. In the absence of a 
statute to the contrary, a meeting is protected, although 
not held in a place permanently set apart for religious 
worship. 

Where the sole or principal object of the meeting 
is religious worship, the meeting is protected within 
the meaning of a statute making it an offense to 
disturb religious meetings ; 72 but, where it is mere¬ 
ly incidental, the meeting is not protected. 73 Wheth¬ 
er or not a congregation of persons constitutes a 
religious meeting assembled for religious worship is 
necessarily largely a question of fact depending on 
the circumstances of the particular case. 74 Protec¬ 
tion may be extended to Christmas tree celebra¬ 
tions, 75 to business meetings of members of religious 
societies, 76 although there are cases to the con¬ 
trary, 77 and to Sunday schools; 78 and it has been 
denied to a singing school as a religious meeting. 79 

Place of meeting. In most jurisdictions a reli¬ 
gious meeting is protected, although it is not held 
in a meeting house permanently set apart by a re¬ 
ligious society for worship. 80 It may be held in the 
open air, as at a camp ground, 81 or at a private 
house. 82 The statute may, however, provide for 
the protection of the meeting only when assembled 
in a place set apart for religious worship. 83 

(3) Time during Which Meeting Protected 

In general, it is an offense to disturb a public meet¬ 
ing not only during the session or service, but also while 
the peopie are assembling, where, having assembled, the 
proceedings have not begun, where there has been an 
intermission or adjournment, and until there is a disper¬ 
sion of the people and they cease to be an assembly. 


Okl.—Cline v. State, 130 P. 510, 9 
Okl.Cr. 40, 45 L.R.A.,N.S., 108. 

18 C.J. p 1389 note 28. 

64. Okl.—Cline v. State, supra. 

18 C.J. p 1389 note 27. 

€5. Okl.—Cline v. State, supra. 

18 C.J. p 1390 note 33. 

66 . Ind.—State v. Ringer, 6 Blackf. 
109. 

67. Ga.—McDaniel v. State, 63 S.E. 
919, 5 Ga.App. 831. 

Tex.—Hunt v. State, Cr„ 34 S.W. 
750. 

18 C.J. p 1389 note 28. 

68 . Pa.—Commonwealth v. Sigman, 
2 Pa.B.J. 36, 3 Pa.L.J. 252, 264, 

Tex.—Hollingsworth v. State, 5 
Sneed 518, 

18 C.J. p 1389 note 29. 

69w Wash.—State v. Stuth, 39 P. 665, 
11 Wash. 423. 

70s. Mass.—Commonwealth v. Bear- 
se, 182 Mass. 542, 551, 42 Am.H. 
458. 


71. Ind.—Cooper v. State, 75 Ind. 
62. 

18 C.J. p 1390 note 32. 

72. Okl.—Cline v. State, 130 P. 510, 
9 Okl. 40, 45 L.R.A.,N.S., 108. 

18 C.J. p 1390 note 35. 

73. Tex.—Wood v. State, 11 Tex. 
App. 318. 

18 C.J. p 1390 note 36. 

74. Okl.—Cline v. State, 130 P. 510, 
9 Okl.Cr. 40, 45 L.R.A.,N.S., 108. 

18 C.J. p 1390 note 37. 

75. Okl.—Cline v. State, supra, 

18 C.J. p 1390 note 38. 

76. Ind.—Kidder v. State, 58 Ind. 

68 . 

Pa.—Commonwealth v. Burkhart, 23 
Pa. 521. 

Tenn.—Hollingsworth v. State, 5 
Sneed 518. 

18 C.J. p 1390 note 39. 

77. N.C.—State v. Fisher, 25 N.C. 

111 . 


Tex.—Wood v. State, 11 Tex.App. 
318. 

18 C.J. p 1390 note 40. 

78. Ala.—Millican v. State, 153 So. 
891, 26 Ala.App. 104. 

18 C.J. p 1390 note 41. 

79. Ala.—Adair v. State, 32 So. 326, 
134 Ala. 183. 

18 C.J. p 1390 note 42. 

80. N.C.—State v. Swink, 20 N.C. 
492. 

18 C.J. p 1390 note 44. 

81. Ark.—Stratton v. State, 13 Ark. 

688 . 

N.J.—Rogers v. Brown, 20 N.J.Law 
119. 

82. N.C.—State v. Swink, 20 N.C. 
492. 

Tex.—Bush v. State, 6 Tex.App. 421. 
18 C.J. p 1390 note 47. 

83. Mo.—State v. Schieneman, 64 
Mo. 386. 

18 C.J. p 1390 note 48. 
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DISTURBANCE OP PUBLIC MEETINGS §§ 1-2 


It is ordinarily an offense to disturb a public 
meeting while the people are in the act of assem¬ 
bling 84 where, having assembled, the proceedings 
have not begun, 80 or during the actual session or 
service. 88 The statute may, however, provide for 
the protection of a meeting only where it is in ses¬ 
sion at the time of the disturbance. 8 " 

Intermission or adjournment. A public meeting 
is protected during an intermission, recess, or ad¬ 
journment of the meeting. 88 So, it has been held 
that, where a camp meeting was disturbed by de¬ 
fendant at night after the religious exercise for the 
day had been closed and suspended until the fol¬ 
lowing day, and after the people had retired to 
rest, the meeting was within the protection of the 
statute. 89 It has also been held, however, that such 
a case is not within the statute. 90 

Close of meeting. The meeting is protected from 
unlawful disturbance, not only until the proceedings 
are closed and the assembly is dismissed, but until 
there is a dispersion of the people, and they cease 
to be an assembly. 91 The statute may extend its 
protection to the meeting as long as any part of 
the congregation remains on the premises. 92 Where, 
however, the statute protects an assembly "met for 
religious worship,” it is not protected after the meet¬ 
ing is dismissed. 93 

(4) Lawful Conduct of Meeting 

It is an essential element of the offense of disturb¬ 
ing a public meeting that the assembly disturbed should 
have been conducting itself in a lawful manner. 


It is an essential element of the offense that the 
assembly disturbed should have been conducting 
itself in a lawful manner. 94 

cL Persons Disturbed 

The offense of disturbing a religious meeting may con¬ 
sist in disturbing the congregation, or any part thereof, 
or the minister or clerk. 

The offense of disturbing a religious meeting may 
consist in disturbing the congregation 95 or any part 
thereof, 96 or the minister or clerk. 97 It constitutes 
the offense to disturb persons lawfully present at the 
meeting, although they are not taking part in the 
proceedings. 98 Persons may withdraw from a meet¬ 
ing for a temporary purpose without necessarily 
ceasing to be entitled to the protection of the meet¬ 
ing. 99 

§ 2. Defenses 

Dependent on the circumstances of the particular 
case, particular matters, such as provocation and self- 
defense, or the fact that the defendant acted under law¬ 
ful authority or in the exercise of a legal right, may, or 
may not, constitute a defense to a charge of disturbing 
a public meeting. Intoxication is no defense. 

In general, the circumstances of the particular 
case determine what particular facts constitute a de¬ 
fense to a charge of disturbing a public meeting. 1 
Thus, provocation may or may not be a defense de¬ 
pending on the nature and degree of the provoca¬ 
tion. 2 It is a sufficient defense that the act which 
caused the disturbance was done in self-defense. 3 


84. S.C.—State v. Matheny, 101 S. 
E. 661, 122 S.C. 459. 

18 C.J. P 1390 note 49. 

85. R.I.—Douglass v. Barber, 28 A 
805, 18 R.I. 459. 

18 C.J. p 1390 note 50. 

86 . Ga.—Rowland v. State, 131 S. 
E. 96, 34 Ga.App. 689—Steele v. 
State, 100 S.E. 656, 24 Ga.App. 276. 

S.C.—State v. Matheny, 101 S.E. 661, 
122 S.C. 459. 

87. Conn.—State v. Gager, 28 Conn. 
232. 

18 C.J. p 1391 note 51. 

88. Ala.—Culpepper v. State, 25 So. 
2d 56, 32 Ala.App. 276-—Ellis v. 
State, 65 So. 412, 10 Ala.App. 252. 

18 C.J. p 1391 note 52. 

89. Miss.—Ball v. State, 7 So. 353, 
67 Miss. 358. 

Va.—Commonwealth v. Jennings, 3 
Gratt. 624, 44 Va. 624. 

90. Mo.—State v. Edwards, 32 Mo. 
548. 

91. Ga.—Rowland v. State, 131 S.E. 
96, 34 Ga.App. 689—Steele v. State, 
100 S.E. 656, 24 Ga.App. 276. 


S.C.—State v. Matheny, 101 S.E. 661, 
1 22 S.C. 459. 

18 C.J. p 1391 note 55. 

92. Ga.—Rowland v. State, 131 S. 
E. 96, 34 Ga.App. 689—Steele v. 
State, 100 S.E. 656, 24 Ga.App. 276- 

18 C.J. p 1391 note 56. 

93. Mo.—State v. Leonard, 125 S.W. 
234, 141 Mo.App. 416. 

18 C.J. p 1391 note 57. 

94. Tex.—Kizzia v. State, 43 S.W. 
86, 38 Tex.Cr. 319. 

18 C.J. p 1391 note 58. 

95. S.C.—State v. Jones, 58 S.E. 8, 
77 S.C. 385. 

18 C.J. p 1393 note 79. 

95. Ark.—Walker v. State, 146 S.W. 
862, 103 Ark. 336, 341, Ann.Cas. 
1914B 739. 

18 C.J. p 1393 note 80. 

Disturbance of single member of 
congregation assembled for religious 
worship is in contemplation of law 
disturbance of congregation. 

Miss.— Corpus Juris cited in Stovall 
v. State, 163 So. 504, 506, 173 Miss. 
755. 

18 CJ. p 1393 note 80. 
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97. N.T.—People v. Crowley. 23 Hun 
412—People v. Degey, 2 Wheel.Cr. 
135. 

18 C.J. p 1393 note 81. 

98. Ala.—Adair v. State, 32 So. 326, 
134 Ala. 183. 

18 C.J. p 1391 note 59. 

99. Miss.— Corpus Juris cited in Sto¬ 
vall v. State, 163 So. 504, 506, 173 
Miss. 755. 

18 C.J. p 1391 note 60. 

1. Ga.—Brown v. State, 80 S.E. 26, 
14 Ga.App. 21—Cummings v. State. 
69 S.E. 918, 8 GaApp. 534. 

IS C.J. p 1395 note 8. 

2m Ga.—Brown v. State, 88 S.E. 26, 
14 Ga.App. 21. 

Minn.—State v. Dahlstrom. 95 N.W. 

580, 90 Minn. 72. 

18 C.J. p 1395 note 10. 

Slight or trivial provocation is in¬ 
sufficient. 

Ga.—Cummings v. State, 69 S.E. 918, 
8 Ga.App. 534. 

Tex.—Calvert v. State, 14 Tex.App. 
154. 

18 C.J. p 1395 note 11. 

j 3. Ark.—West v. State, 150 S.W. 695, 
1 105 Ark. 175. 
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§§ 2-4 DISTURBANCE OF PUBLIC MEETINGS 


A person, however, who willfully and intentionally 
engages in a fight without lawful excuse or necessity 
at or near the place at which people are engaged in 
worship, whereby they are disturbed, is guilty of dis¬ 
turbing religious worship, although he did not bring 
on the difficulty or strike the first blow. 4 

Authority or right. The disturbance of a meet¬ 
ing may be justified when accused acts under lawful 
authority. 5 So, where the disturbance is made by 
a person while in the performance of an official 
duty, 6 or while acting or speaking within the limits 
of a permission given by those in charge of the meet¬ 
ing, 7 the acts are justified. So, too, a disturbance 
created while in the exercise of a lawful right may 
be justified, 8 such as the right to exclude trespass¬ 
ers. 9 

Intoxication . Intoxication is no defense to a 
prosecution for disturbing a public meeting. 10 

§ 3. Persons Liable 

Any person who unlawfully disturbs or participates 
in the disturbance of a public meeting is liable for the 
offense. 

Any person 11 who unlawfully disturbs or par¬ 
ticipates in the disturbance of a public meeting is 
liable for the offense. 12 

§ 4. Indictment and Information 

a. In general 

b. Particular allegations 

c. Issues, proof, and variance 

a. In General 

The indictment or information in a prosecution for 


disturbance of a public meeting must set out the offense 
sufficiently to establish its identity. An indictment is 
usually sufficient, however, where it follows the language 
of the statute or uses terms of similar import. 

An indictment or information charging the offense 
of disturbance of a public meeting must set out the 
offense with definiteness sufficient to establish its 
identity. 13 An indictment is usually sufficient, how¬ 
ever, where it follows the language of the statute 14 
or uses terms of similar import, 15 where the stat¬ 
ute so far individuates the offense that the offender 
has proper notice, from the mere adoption of the 
statutory terms, as to what the offense he is to be 
tried for really is. 16 

All the essential elements of the offense denounced 
by the statute on which the indictment is based must 
be stated, 17 and a failure to state matters which are 
not descriptive of the offense is not fatal. 18 Where, 
however, an indictment is not framed on the form 
given by statute, it must aver every material con¬ 
stituent of the offense, excepting the statements of 
venue and of time; 19 and this is true although the 
statutory form omits material constituents of the 
offense and the indictment alleges every material 
fact which the form contains. 20 

b. Particular Allegations 

(1) Existence, character, and purpose of 

meeting 

(2) Disturbance and acts constituting 

disturbance 

(3) Intention, willfulness, and malice 

(4) Place of disturbance 


Tex.—Wood v. State, 11 Tex.App. 318. 
18 C.J. p 1395 note 12. 

4. Ala.—Goulding- v. State, 2 So. 478, 
82 Ala. 48. 

18 C.J. p 1395 note 13. 

5. Ky.— Corpus Juris cited in Liter- 
ell v. Commonwealth, 98 S.W.2d 
909, 912, 266 Ky. 235. 

18 C.J. p 1395 note 14. 

6 . Tex.—Richardson v. State, 5 Tex. 
App. 470. 

18 C.J. p 1395 note 15. 

7. Ky.— Corpus Juris cited in Liter- 
ell v. Commonwealth, 98 S.W.2d 909, 
912, 266 Ky. 235. 

18 C.J. p 1395 note 16. 

8 . Neb.—Gaddis v. State, 180 N.W. 
590, 105 Neb. 303, 12 A.L.R. 648. 

IS C.J. p 1395 note 17. 

Repelling attack on character 

When the character of an individ¬ 
ual is assailed or questioned in a 
public meeting, the individual as¬ 
sailed has a right to proclaim his in¬ 
nocence in no uncertain manner. 


Okl.—Lovett v. State, 239 P. 274, 31 
Okl.Cr. 378. 

9- N.C.—State v. Jacobs, 9 S.E. 404, 
103 N.C. 397. 

18 C.J. p 1395 note 18. 

10. Ala.—Johnson v. State, 9 So. 539, 
92 Ala. 82. 

Ga.—Harrell v. State, 71 S.E. 1030, 
9 Ga.App. 624. 

11. Ala.—Lancaster v. State, 53 Ala. 
398, 25 Am.R. 625. 

18 C.J. p 1396 note 19. 

Unrolled pupil 

Under a statute prohibiting “any 
person” from disturbing a public 
school, an enrolled pupil may be con¬ 
victed. 

Wash.—State v. Packenham, 82 P. 
597, 40 Wash. 403. 

12. S.C.—State v. Jones, 58 S.E. 8, 
77 S.C. 385. 

Tex.—Haynes v. State, 159 S.W. 1059, 
71 Tex.Cr. 31. 

18 C.J. p 1396 note 21. 

13. Cal,—Farraher v. Superior 
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Court of Kern County, Department 
3. 187 P. 72, 45 C.A. 4. 

18 C.J. p 1396 note 23. 

14. Ala.—Nesmith v. State, 148 So. 
S81, 25 Ala.App. 469—Hunter v. 
State, 101 So. 100, 20 Ala.App. 152. 

Mo.—State v. Laney, App., 34 S.W.2d 
545—State v. Simpson, App., 297 S. 
W. 993. 

18 C.J. p 1396 note 24—31 C.J. p 715 
note 8 [a], 

15. Miss.—State v. Sowell, 59 So. 
848, 102 Miss. 599. 

18 C.J. p 1396 note 25. 

16. Ga.—Minter v. State, 30 S.E. 989, 
104 Ga. 743. 

17. Ind.—Cooper v. State, 75 Ind. 62. 
Tex.—Kizzia v. State, 43 S.W. 86, 38 

Tex.Cr. 319. 

18 C.J. p 1396 note 27. 

18. Del.—State v. Smith, 5 Del. 490. 
Tex.—Lockett v. State, 40 Tex. 4. 

18 C.J. p 1396 note 28. 

19. Ala.—Smith v. State, 63 Ala. 55. 

20 . Ala.—Smith v. State, supra. 
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DISTURBANCE OF PUBLIC MEETINGS § 4 


(1) Existence, Character, and Purpose of 

Meeting 

In a prosecution for disturbance of a public meeting, 
the indictment or information must allege the existence 
of a meeting, its character, and the purpose for which it 
was assembled with sufficient particularity to show that 
the meeting was such as the statute defining the offense 
intended to protect. 

In a prosecution for disturbance of a public meet¬ 
ing, the indictment or information must allege the 
existence of a meeting which accused is charged 
with disturbing. 21 Under a statute which protects 
a school only while in session, the indictment charg¬ 
ing the disturbance of a school must allege that the 
school was in session at the time of the disturb¬ 
ance. 22 

The character of the meeting 23 and the purpose 
for which it was assembled 24 must also be alleged 
with sufficient particularity to bring the disturbance 
within the prohibition of the statute defining the of¬ 
fense. 25 So, under a statute protecting a meeting 
for any lawful purpose it is necessary to allege that 
the meeting was for a lawful purpose, 26 and such 
allegation is sufficient without stating what the par¬ 
ticular purpose was. 27 

(2) Disturbance and Acts Constituting Dis¬ 

turbance 

aa. Fact of disturbance 

bb. Manner or means of disturbance 

aa. Fact of Disturbance 

An indictment or complaint charging the offense of 
disturbing a public meeting must allege, except where 
disturbance is not an element of the offense, that the 
meeting was in fact disturbed, but it is unnecessary to 
specify the particular persons disturbed. 

The indictment or complaint charging the offense 
of disturbing a public meeting must allege that the 


meeting was in fact disturbed by the act complained 
of, 28 but it is unnecessary to specify the particular 
persons disturbed. 2 * However, a complaint or in¬ 
dictment under a statute prohibiting unusual traf¬ 
ficking within a certain distance of a religious meet¬ 
ing need not allege that the sales disturbed the as¬ 
sembly, disturbance not being an element of the of¬ 
fense. 30 

bb. Manner or Means of Disturbance 

In a prosecution for disturbing a public meeting, the 
indictment or complaint generally must show how the 
meeting was disturbed by alleging the manner or means 
by which the disturbance was effected; however, the 
general rule is subject to certain limitations where the 
Indictment follows the language of the statute. 

The general rule is that an indictment for dis¬ 
turbing a public meeting must show how the meet¬ 
ing was disturbed by alleging the manner or means 
by which the disturbance was effected. 31 It is 
usually sufficient to describe the acts of disturbance 
in general terms without entering into details. 32 

Follozving language of statute . The general rule 
is subject to . rtain limitations where the indictment 
follows the language of the statute. 33 Thus, if 
the statute defining the offense describes the vari¬ 
ous ways in which it is unlawful to disturb a meet¬ 
ing, it is sufficient to charge a disturbance in the 
language of the statute, without further specifying 
the means of interruption 34 

Even where the statute does not particularize the 
means of disturbance it is sufficient to follow the 
language of the statute, 35 although of course to add 
the particulars does not render the indictment bad 36 
Where, however, the language of the statute is 
general, and embraces within its terms cases not 
within the intent of the statute, it is insufficient to 


■ 21 . Ala.—Smith v. State, 63 Ala. 55. 
Mo.—State v. Mitchell, 25 Mo. 420. 

18 C.J. p 1306 note 31. 

■22. Conn.—State v. Gager, 28 Conn. 
232. 

23. Cal.—Farraher v. Superior Court 
of Kern County , Department 3, 
187 P. 72, 45 C.A. 4. 

,24. Ga.—Gaza way v. State, 70 S.E. 

978, 9 Ga.App. 194. 

18 C.J. p 1396 note 33. 

25 . N.C.—State v. Fisher, 25 N.C. 

111 . 

Pa.—Commonwealth v. Gennerette, 10 
Pa.Super. 598. 

Tex.—State v. Yarborough, 19 Tex. 
161. 

18 C.J. p 1396 note 34. 

26. Ind.—State v. Zimmerman, 53 
Ind. 360. 


Mo.—State v. Steele, 74 Mo.App. 5. 

18 C.J. p 1397 note 35. 

27. Ind.—Howard v. State, 87 Ind. 
68 

Blake v. State, 47 N.E. 942,18 Ind. 
App. 280. 

28. Mo.—State v. Bankhead, 25 Mo. 
558. 

29. Ind.—Hull v. State, 22 N.E. 117, 
120 Ind. 153. 

30. N.H.—State v. Cate, 58 N.H. 240. 
Tenn.—Riggs v. State, 7 Lea 475. 

31. Neb.—Jones v. State, 44 N.W. 
658, 28 Neb. 495, 7 L.R.A. 325. 

18 C.J. p 1397 note 40. 

32. N.C.—State v. Branner, 63 S.E. 
169, 149 N.C. 559. 

Tex.—Thompson v. State, 16 Tex.App. 
159. 

18 C.J. p 1397 note 42. 
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33. Va.—Commonwealth ▼. Daniels, 
2 Va.Cas. 402, 4 Va. 402. 

34. Ga.—Minter v. State, 30 S.E. 989, 
104 Ga. 743. 

Miss.—Conerly v. State, 5 So. 625, 66 
Miss. 96. 

18 C.J. p 1397 note 43. 

Indictment substantially following 
statute 

Where the language in the indict¬ 
ment substantially follows the lan¬ 
guage of the statute, it is sufficient. 
Ga.—-Manning v. State, 85 S.E. 930, 16 
Ga-App. 654. 

18 C.J. p 1397 note 44. 

35. Neb.—Jones v. State, 44 N.W. 
658, 28 Neb. 495, 7 L.R.A. 325. 

18 C.J. p 1397 note 45. 

36. Tex.—Lockett v. State, 40 Tex. 
4. 
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§ 4 DISTURBANCE OF PUBLIC MEETINGS 


charge a disturbance in the language of the stat¬ 
ute. 3 ^ 

(3) Intention, Willfulness, and Malice 

Willfulness or malice should be alleged in the indict¬ 
ment or information where they constitute an element of 
the offense of disturbing a public meeting charged. 

In accordance with the rules governing indict¬ 
ments and informations generally, discussed in In¬ 
dictments and Informations § 134, where willfulness 
is an essential element of the offense of disturbing a 
public meeting, the indictment must charge that the 
act or acts of disturbance were willfully done, 38 al¬ 
though it is unnecessary to use the word “willful” 
if other words of similar import are used. 39 

In those jurisdictions where malice is an element 
of the offense, the indictment must allege that the 
acts were done maliciously; 40 and in those juris¬ 
dictions where the disturbance of a meeting is an of¬ 
fense if done willfully, maliciously, or contemptu¬ 
ously, the indictment must allege that the act was 
done willfully, maliciously, or contemptuously; 41 
but an indictment under such statute which alleges 
that the act was “willful” need not also allege that it 
was malicious or contemptuous since the statute 
uses the terms disjunctively. 42 If the intent is dis¬ 
tinctly alleged it is sufficient, even though it is al¬ 
leged in the prefatory part of the pleading. 43 

(4) Place of Disturbance 

Where the place of disturbance Is not an element of 
the offense, an indictment or information charging dis¬ 
turbance of a public meeting need allege only such facts 
with respect to the place of the disturbance as are suffi¬ 
cient to show that the offense was committed within the 
jurisdiction of the court. Under some circumstances an 
allegation as to the character of the place of meeting is 
required. 

As discussed supra § 1, the place where the meet¬ 
ing was disturbed is not usually an element of the 
offense of disturbing a public meeting, and there¬ 
fore an indictment is ordinarily sufficient where it 


shows that the offense was committed within the 
jurisdiction of the court, 44 although, as in the case 
of the disturbance of a religious meeting, it does not 
specify either the locality of the church in which a 
congregation was assembled or its name. 45 It has 
been held, however, that the place must be described 
with sufficient definiteness to establish its identity. 46 

Character of the place of meeting . Where a stat¬ 
ute makes the character of the place of meeting an 
element of the offense, the indictment must allege 
that the meeting was disturbed at a place of the 
character protected by the statute. 47 So, a religious 
meeting must, under some circumstances, be alleged 
to have been held in a place set apart for religious 
worship. 48 Where, however, the information fol¬ 
lows the language of the statute, and does not con¬ 
tain any charge showing that the offense was not at 
a place protected by the statute, an allegation that 
the congregation met at a place set apart for re¬ 
ligious worship is not required. 49 The fact that the 
meeting was held in a building need not be alleged. 50 

The locality of the offender is not usually an el¬ 
ement of the offense and need not be stated in the 
indictment. 51 

c. Issues, Proof, and Variance 

(1) In general 

(2) Variance between allegations and 

proof 

(1) In General 

All the material allegations of the indictment or 
complaint, including each constituent element of the 
offense, must be proved in a prosecution for disturbing 
a public meeting. Only such evidence as fairly tends to 
support the allegations is admissible thereunder. 

All the material allegations of the complaint or 
indictment must be proved, 52 including each con¬ 
stituent element of the offense. 53 So, it must be 
proved that the meeting was a public assembly, 54 
met for a lawful purpose, 55 was being conducted in 


37. Conn.—State v. Carroll, 73 A. 780, 
82 Conn. 321. 

38. Iowa.—State v. Stroud, 68 N.W. 
450, 99 Iowa 16. 

18 C.J. p 1398 note 51. 

39. Wash.—State v. Stuth, 39 P. 665, 
11 Wash. 423. 

18 C.J. p 1398 note 52. 

40. Ky.—Commonwealth y. Phillips, 
11 Ky.L. 370. 

43- Mo.—State v. Hopper, 27 Mo. 599 
—State v. Bankhead, 25 Mo. 558. 

42 . Mo.—State v. Karnes, 51 Mo. 
A pp. 293. 

> * Ma—State v. Hynes, 39 Mo.App. 
569 . 


| 44. Ga.—Minter v. State, 30 S.E. 989, 
104 Ga. 743. 

18 C.J. p 1398 note 58. 

45. Tex.—Bush v. State, 5 Tex. App. 
64—Corley v. State, 3 Tex. App. 412. 

18 C.J.p 1398 note 59. 

46. Mo.—State v. Fugitt, 66 Mo.App. 
625. 

18 C.J. p 1398 note 60. 

47. Tex.—State v. Yarborough, 19 
Tex. 161—State v. McClure, 13 Tex. 
23. 

18 C.J. p 1398 note 61. 

48. Mo.—State v. Schieneman, 64 Mo. 
386. 

18 C.J. P 1398 note 62. 
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49. Mo.—State v. Simpson, App., 297 
S.W. 993—State v. Ladd, App., 216 
S.W. 1004, affirmed State v. Nash, 
222 S.W. 396, 283 Mo. 32. 

50. Puerto Rico.—People v. Quin¬ 
ones, 23 Puerto Rico 467. 

51. Tenn.—Warren v. State, 3 Heisk. 
269, overruling State v. Doty, 5* 
Coldw. 33. 

52. Neb.—Jones v. State, 44 N.W. 
658, 28 Neb. 495, 7 D.R.A. 325. 

18 C.J. p 1399 note 67. 

53. Ala.—Smith v. State, 63 Ala. 55* 

54. Ala.—Smith v. State, supra. 

55. Mo.—State v. Steele, 74 Mo.App. 
5. 



27 C.J.S. 


DISTURBANCE OF PUBLIC MEETINGS §§ 4-5 


a lawful manner, 0 ® and was composed of inhabitants 
of the state; 57 that the meeting was willfully dis¬ 
turbed; 58 and the manner or means of the disturb¬ 
ance. 59 

Where two or more defendants are jointly indicted 
for disturbing a public meeting, a joint offense must 
be proved. 60 The offense must be proved to have 
been committed within the period of limitations,®* 
but usually no particular time need be proved. 62 
Surplusage or immaterial allegations need not be 
proved. 63 

Evidence admissible under pleadings. Only such 
evidence as fairly tends to support the allegations of 
the indictment or information is admissible thereun¬ 
der. 64 

(2) Variance between Allegations and Proof 

In a prosecution for disturbance of a public meeting 
the proof must conform to the essential allegations of the 
indictment or complaint, and if it fails to do so a variance 
will be presented which is generally deemed fatal. 

Unless the proof conforms to the allegations of 
the indictment or information, a variance will be 
presented which is generally deemed fatal. 65 This 
applies to the pleading and proof as to the purpose 
of the meeting, 66 or the manner or means of the dis¬ 
turbance. 67 Where, however, the manner and means 
of the disturbance are alleged conjunctively the in¬ 
dictment is supported by proof of any one or more 
of the means alleged. 68 

The general rule of criminal procedure, discussed 
in Indictments and Informations § 256, that place is 
essential only on the question of jurisdiction, and, 
even where it is incorrectly stated, yet if the evi¬ 


dence establishes that the offense was committed 
within the jurisdiction of the court, the variance 
will not be fatal, applies to prosecutions for the dis¬ 
turbance of public meetings. 69 When the place is 
alleged as matter of local description it must be 
proved as laid. 70 An indictment which charges ac¬ 
cused in the same count with disturbing a religious 
society and its members while at worship is sus¬ 
tained by proof that he disturbed either. 7 * Where 
the place is known both by the name alleged and bv 
the name as proved, there is no variance. 72 

§ 5. Evidence 

The rules of evidence with respect to the burden of 
proof, presumptions, and the admissibility and weight and 
sufficiency of the evidence governing criminal prosecu¬ 
tions generally apply in prosecutions for disturbing pub¬ 
lic meetings. 

The rules of evidence prevailing generally in crim¬ 
inal prosecutions are applicable in prosecutions for 
disturbing public meetings. 7 * Thus, the burden is 
on the state to prove every fact and circumstance 
which is essenital to the guilt of accused. 74 Where, 
however, accused sets up an affirmative defense he 
has the burden of proving it. 75 Neither the prose¬ 
cution nor the defense need prove facts of which 
the court will take judicial notice; 76 and either the 
prosecution or the defense may be assisted in prov¬ 
ing its case by presumptions. 77 Thus, where it is 
shown that the act causing the disturbance was in¬ 
tentionally done, and that it was of such a charac¬ 
ter as would naturally tend to cause a disturbance, 
the intention to disturb the meeting will be pre¬ 
sumed. 78 There is no presumption that a person 
sitting on the outside of a building in which a public 


56. Tex.—Kizzia v. State, 43 S.W. 
S6, 38 Tex.Cr. 319. 

57. Ind.—Cooper v. State, 75 Ind. 62. 

58. Tex.—Richardson v. State, 5 Tex. 
App. 470. 

59. N.C.—State v. Sherrill, 46 N.C. 
5 08. 

Tex. —Denny v. State, 105 S.TV. 79S, 
52 Tex.Cr. 158. 

60. Ga.—Jackson v. State, 13 S.E. 
689, 87 Ga. 432. 

Miss.—Ball v. State, 7 So. 353, 67 
Miss. 358. 

61. Ala.—Smith v. State, 63 Ala. 55. 

62. Del.—State v. Smith, 5 Del. 490. 

63. Ind.—State v. Hull, 22 N.E. 117, 
120 Ind. 153. 

18 C.J. p 1399 note 78. 

64. Ala.—Brown v. State, 46 Ala. 148. 
Ind.—Kidder v. State, 58 Ind. 68. 

18 C.J. p 1399 note 81. 

65. Neb.—Jones v. State, 44 N.W. 
658, 28 Neb. 495, 7 L.R.A. 325. 


N.C.—State v. Sherrill, 46 N.C. 508. 

18 C.J. p 1399 note 82. 

66. N.C.—State v. Starnes, 66 S.E. 
347, 151 N.C. 724, 19 AnmCas. 448. 

18 C.J. p 1399 note 83. 

67. Tex.—Lyons v. State, 8 S.TT. 643, 
25 Tex.App. 403. 

18 C.J. p 1399 note 84. 

68. Ga.—Taffe v. State, 16 S.E. 204, 
90 Ga. 459. 

Tex.—Copping v. State, 7 Tex.App. 
61. 

69. Ga.—Minter v. State, 30 S.E. 989, 
104 Ga. 743. 

Mo.—State v. Kindrick, 21 Mo~App. 
507, 

18 C.J. p 1399 note 87. 

70. Ark.—Stratton v. State, 13 Ark. 

688 . 

Ga.—Minter v. State, 30 S.E. 989, 104 
Ga. 743. 

71. Ind.—State v. Ringer, 6 Blackf. 
109. 


72. Ga.—Edwards v. State, 49 S.E. 
674, 121 Ga. 590. 

18 C.J. p 1399 note 89. 

73. Tex.—Lewis v. State, 28 S.'f. 
465, 33 Tex.Cr. 618. 

74. R.I.—State v. Read, 12 R.I. 235. 
18 C.J. p 1400 note 94. 

Manner and means of disturbance 
Tex.—Denny v. State, 105 S.W. 798, 
52 Tex.Cr. 158. 

18 C.J. p 1400 note 95. 

75. Mass.—Commonwealth v. Bear- 
se, 132 Mass. 542, 42 AmR. 450. 

18 C.J. p 1400 note 97. 

76. Okl.—Cline v. State, ISO P. 510, 
9 Okl.Cr. 40, 45 L.R.A..N.S., 108. 

18 C.J. p 1400 note 98. 

77. Tenn.—Wright v. State, 8 Lea 
563. 

78. Ark.—Walker v. State, 146 &W. 
862, 103 Ark. 336, Ann.Cas.19UB 
739. 

Tenn.—Wright v. State, 8 Lea 563. 
i 1$ C.J. p 1400 note L 
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meeting is being held is not a part of the as¬ 
semblage. 79 

Admissibility. Subject to rules generally applica¬ 
ble in criminal cases, the prosecution may introduce 
any competent evidence which tends to prove ac¬ 
cused’s guilt of the offense charged, 80 such as the 
declarations 81 or admissions 82 of accused. On the 
other hand, accused may introduce any competent 
evidence of his innocence of the charge, 83 or in 
mitigation of punishment. 84 Evidence with respect 
to matters not constituting an element of the offense 
charged is not admissible. 84 * 5 The state may intro¬ 
duce any competent evidence in rebuttal of ac¬ 
cused’s defense. 85 So, where accused puts his char¬ 
acter in issue, the state may prove his bad charac¬ 
ter. 88 Ordinarily the testimony must be confined to 
statements of fact, the mere conclusions of the wit¬ 
ness being inadmissible. 87 

Weight and sufficiency. As in other criminal 
prosecutions, it is necessary in a prosecution for a 
disturbance of a public meeting that the state prove 
all the elements of the crime beyond a reasonable 
doubt. 88 


§ 6. Trial 

The rules of trial applicable to criminal prosecutions 
generally, including the rules governing the instructions 
and the questions determinable by the jury, apply to 
prosecutions for disturbing public meetings. 

Under proper instructions from the court it is 
usually within the province of the jury to determine 
whether at the time of the disturbance there was in 
fact a public meeting, 89 whether the persons dis¬ 
turbed were in fact a part of the meeting, 90 whether 
the meeting was in fact one of those to which the 
law extends its protection, 91 whether the particu¬ 
lar acts were sufficient in fact to constitute a dis¬ 
turbance, 92 and whether the disturbance was in fact 
intentional or willful. 93 

Where the evidence is insufficient to take the case 
to the jury, the court should direct a verdict; 94 
but where the evidence is sufficient to raise an issue 
of fact for the jury a peremptory instruction is 
properly refused. 95 

Instructions. The rules of law concerning in¬ 
structions to the jury in criminal prosecutions in 
general are applicable in prosecutions for disturb¬ 
ing a public meeting. 96 The court should define 


79. Ala.—Adair v. State, 32 So. 326, 
134 Ala. 183. 

80. Ala.—Hunter v. State, 101 So. 
100, 20 Ala.App. 152. 

18 C.J. p 1400 note 4. 

81. Ala.—Hunter v. State, supra. 

18 C.J. p 1400 note 5. 

82. Tex.—McAdoo v. State, Cr., 35 
S.W. 966. 

18 C.J. p 1400 note 6. 

83. N.C.—State v. Jacobs, 9 S.E. 404, 
103 N.C. 397. 

18 C.J. p 1400 note 7. 

84. Tex.—Calvert v. State, 14 Tex. 
App. 154. 

18 C.J. p 1400 note 8. 

84.5 Ky.—Lawson v. Commonwealth, 
164 S.W.2d 972, 291 Ky. 437. 
Evidence held not admissible 

In prosecution for offense of dis¬ 
play or handling of snakes in con¬ 
nection with a religious service, proof 
of absence of coercion or disturbance 
during religious meetings at which 
snakes were displayed and of scrip¬ 
tural passages on which defendant’s 
beliefs and practices were based was 
not admissible, since neither breach 
of peace nor intent of violator is an 
element of offense. 

Ky. —Lawson v. Commonwealth, su¬ 
pra. 

85. Ala.—Stafford v. State, 45 So. 
«7S, 154 Ala. 71. 

13 C.J. p 1400 note 9. 

8& Ala.—Brown v. State, 46 Ala. 175 
—Harrison v. State, 37 Ala. 154. 


87. Ala.—Jones v. State, 89 So.2d 
110, 38 Ala.App. 510. 

Tex.—Calvert v. State, 14 Tex.App. 
154. 

18 C.J. p 1400 note 11. 

88. Ga.—Tanner v. State, 54 S.E. 
914, 126 Ga. 77. 

18 C.J. p 1401 note 13. 

Evidence held sufficient 

(1) To sustain conviction. 

Ala.—Jones v. State, 89 So.2d 110, 38 
Ala.App. 510—Culpepper v. State, 25 
So.2d 56, 32 Ala.App. 276. 

Ga.—Holt v. State, 186 S.E. 147, 53 
Ga.App. 386—Moore v. State, 174 
S.E. 171, 49 Ga.App. 108. 

Mo.—State v. Simpson, App., 297 S. 
W. 993—State v. Holt, App., 267 S. 
W. 5. 

N.Y.—People v. Rotunno, 291 N.Y.S. 
364, 160 Misc. 698. 

Okl.—Emmett v. State, 227 P. 894, 

! 27 Okl.Cr. 324—Pigford v. State, 1 82 

P. 730, 16 Okl.Cr. 304. 

18 C.J. p 1401 note 13 [e]. 

(2) To show other matters. 

Tex.—Holmes v. State, 45 S.W. 487, 

39 Tex.Cr. 231, 73 Am.S.R. 921. 

18 C.J. p 1401 note 13 [a], [c]. 

Evidence held insufficient 

(1) To sustain conviction. 

Ga.—Hill v. State, 101 S.E. 915, 24 
Ga.App. 711. 

Mo.—State v. Simpson, App., 297 S. 
W. 993. , 

Neb.—Gaddis v. State, 180 N.W. 590, i 
105 Neb. 303, 12 A.L.R. 648. I 
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Tex.—Thomason v. State, 265 S.W. 

579, 98 Tex.Cr. 312. 

18 C.J. p 1401 note 13 [f]. 

(2> To show willful disturbance. 
Okl.—White v. State, 215 P. 1079, 24 
Okl.Cr. 64. 

18 C.J. p 1401 note 13 [d]. 

89. Ind.—State v. Snyder, 14 Ind. 
429. 

18 C.J. p 1401 note 15. 

90. Ala.—Adair v. State, 32 So. 326, 
134 Ala. 183. 

18 C.J. p 1401 note 16. 

91. Ala.—Nix v. State, 173 So. 98, 
27 Ala.App. 388—Bloods worth v. 
State, 107 So. 321, 21 Ala.App. 275. 

18 C.J. p 1401 note 17. 

92. Ark.—Walker v. State, 146 S.W. 
862, 103 Ark. 336, Ann.Cas.l914B 
698. 

18 C.J. p 1401 note 18. 

93. Ala.—Moore v. State, 135 So. 
411, 24 Ala.App. 354. 

18 C.J. p 1401 note 19. 

94. Ark.—Woodward v. State, 293 
S.W. 1010, 173 Ark. 906. 

Ky.—Liter el I v. Commonwealth, 98 
S.W.2d 909, 266 Ky. 235. 

95. S.C.—State v. Matheny, 101 S. 
E. 661, 122 S.C. 459. 

96. Ala.—Williams v. State, 3 So. 
743, 83 Ala. 68. 

Bloods worth v. State, 107 So. 321, 
21 Ala.App. 275. 

Okl.—Emmett v. State, 227 P. 894, 
27 Okl-Cr. 324. 
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the offense charged, setting forth the constituent 
elements thereof in clear and precise language. 97 
Thus, where willfulness is an element of the offense 
it should be defined. 98 The instructions should con¬ 
form to the issues" and the evidence,! and should 
not be erroneous or misleading. 2 An accused is en¬ 
titled to a charge presenting his theory of the case 
where there is evidence which tends to support that 
theory. 3 The instructions should be construed as a 
whole and in connection with the evidence in the 
particular case. 4 

§ 7. Sentence and Punishment 

The punishment for disturbance of a public meeting 
should conform to the requirements of the statutes, and 
should generally be such as will tend to prevent a re¬ 
occurrence of such conduct. Facts not justifying the 
disturbance may operate in mitigation of punishment. 

The punishment for disturbance of a public meet¬ 
ing should be such as would tend to prevent a re¬ 
occurrence of such conduct. 5 Facts not justifying 
or excusing the disturbance of a public meeting may 
nevertheless operate in mitigation of punishment. 6 
Where there is an irreconcilable conflict between 
two statutes with respect to punishment, the latest 
expression of the legislature prevails. 7 

§ 8. Prevention or Suppression of Disturb¬ 
ance, and Expulsion of Offenders 

Examine Pocket Parts for later cases. 


§ 9. Civil Liability 

Where acts constituting disturbance of a religious 
meeting are such as to amount to a nuisance, the dis¬ 
turber is liabie to a civil action for damages, and if the 
cause of the disturbance is continuous equity will re¬ 
strain it. The action may be brought by the officers of 
the society or in the corporate name of the society, if it 
is incorporated, but not ordinarily by an individual mem¬ 
ber of the congregation. 

The nature and extent of the civil liability of a 
person who disturbs a public meeting has not been 
clearly defined. In the case of a disturbance of a 
religious meeting, the rule is that where the acts 
which constitute the disturbance are of such a char¬ 
acter that they amount to a nuisance the disturber is 
liable to a civil action for damages, 8 and if the 
cause of the disturbance is continuous equity will 
restrain it. 9 

Who may sue. Where a religious congregation is 
disturbed, the action may be brought by the of¬ 
ficers of the society, 10 or, if the congregation is in¬ 
corporated, then it may be brought in the name of 
the corporation. 11 The action, however, cannot be 
brought by an individual member of the congrega¬ 
tion, 12 unless he has suffered some particular in¬ 
jury not common to the others. 13 

Who may be liable. Either an individual or a 
corporation may be held liable in a civil action for 
disturbing a religious meeting. 14 


97. Ga.—Harrell v. State, 71 S.E. 
1030, 9 Ga.App. 624. 

18 C.J. P 1401 note 22. 

98. Tex.—Haynes v. State, 159 S. 
W. 1059, 71 Tex.Cr. 31. 

18 C.J. P 1401 note 23. 

99. Tex.—Haynes v. Btate, supra. 

18 C.J. p 1401 note 24. 

1. Tex.—Laird v. State, 155 S.W. 
260, 69 Tex.Cr. 553. 

18 C.J. p 1401 note 25. 

2. Ala.—Bloodsworth v. State, 107 
So. 321, 21 Ala.App. 275. 

18 C.J. p 1402 note 27. 

Assuming* material fact 

It is erroneous to give an instruc¬ 
tion assuming a material fact as to 
which the evidence is contradictory. 
Tex.—Harvey v. State, Cr., 44 S.W. 
151. 

18 C.J. p 1402 note 26. 

3. Tex.—Green v. State, Cr., 56 S. 
W. 915—Nash v. State, 24 S.W. 32, 

26 S.W. 412, 32 Tex.Cr. 368. 

18 C.J. p 1402 note 28. 

Instruction oil self-defense held 

proper 

Okl.—Emmett v. State, 227 P. 894, 

27 Okl.Cr. 324. 

4. Ala.—Williams v. State, 3 So. 
743, 83 Ala. 68. 


5. Punishment not excessive 

Fine of fifty dollars and thirty 
days’ jail sentence for disturbance 
of religious worship was not exces¬ 
sive. 

Mo.—State v. Simpson, Mo.App., 297 
S.W. 993. 

6. Tex.—Freeman v. State, Cr., 44 S. 
W. 170. 

Calvert v. State, 14 TexApp. 154. 
18 C.J. p 1402 note 31. 

7. Tenn.—Dagley v. State, 234 S.W. 
333, 144 Tenn. 501. 

8. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S.Ct. 
719, 108 U.S. 317, 27 L.Ed. 739. 

18 C.J. p 1402 note 32. 

Abatement or suppression of nui¬ 
sances generally see Nuisances § 
103 et seq. 

Noises incident to operation of rail¬ 
road 

The interference with religious 
services by the annoyance from the 
noises in the rightful operation of 
a railroad and train yards near a 
church, without any physical inter¬ 
ference with the church property, 
is not a private nuisance. 

Utah.—Twenty-Second Corporation of 
Church of Jesus Christ of Latter- 
Day Saints v. Oregon Short Line 
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R. Co., 103 P. 243, 36 Utah 238. 140 
Am.S.R. 819, 23 L.R.A,N.S., 860. 

9. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S.Ct. 
719, 108 U.S. 317, 27 L.Ed. 739. 

18 C.J. p 1403 note 33. 

10. N.Y.—Schenectady First Bap¬ 
tist Church v. Schenectady & Troy 
R. Co., 5 Barb. 79. 

18 C.J. p 1403 note 34. 

11. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S. 
Ct. 719, 108 U.S. 317, 27 L.Ed. 739. 

Chicago G. W. R. Co. v. Leaven¬ 
worth City First M. E. Church, 
Kan., 102 F. 85, 42 C.C.A. 178, 50 
L.R.A. 488. 

18 C.J. p 1403 note 35. 

12. Pa.—Owen v. Henman, 1 Watts 
& S. 548, 37 Am.D. 481. 

18 C.J. P 1403 note 36. 

13. N.Y.—Schenectady First Bap¬ 
tist Church v. Schenectady & Troy 
R. Co., 5 Barb. 79. 

14. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S. 
Ct. 719, 108 U.S. 317, 27 L.Ed. 739. 

N.Y.—Schenectady First Baptist 

Church v. Schenectady & Troy R. 
Co., 5 Barb. 79. 

18 C.J. P 1403 note 38. 
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Damages are recoverable for the depreciation in 
the value of the premises, 15 and for the inconven¬ 


ience and discomfort of the assembly. 16 


DISTURBER. In English ecclesiastical usage, if a 
bishop refuse or neglect to examine or admit a pa¬ 
tron’s clerk, without reason assigned or notice giv¬ 
en, he is styled a "disturber” by the law, and shall 
not have any title to present by lapse; for no man 
shall take advantage of his own wrong. 1 

DITA. In Spanish law, something set aside for 
payment of a debt. 2 

DITCH. The word has no technical or exact mean¬ 
ing, 3 but is mostly used to designate a trench on the 
surface of the ground; 4 and in its common and 
usual signification, as generally accepted, it has 
been said to import a trench of sufficient width and 
depth to obstruct a highway if cut or dug across it. 5 
It has been defined or employed as meaning a hol¬ 
low or open space in the ground, natural or artifi¬ 
cial, where water is collected or passes off; 6 an 
aqueduct; 7 a drain, 8 either natural or artificial, 9 
open or covered; 10 also a right of way for the pas¬ 
sage of water. 11 

Under particular circumstances, the term has been 
held not to include a mere depression, excavation, or 
swale. 12 


"Ditch” has been compared with, or distinguished 
from, "canal” see Canals § 1 note 1 (2), "conduit” 
see the C.J.S. definition Conduit, "culvert” see the 
C.J.S. definition Culvert, "drain” see Drains § 1, 
"gutter,” 13 "sewer,” 14 and "sluiceway.” 15 

Phrases: "Canal or ditch,” 16 “lead ditch,” 17 and 
"owner of the ditch and of the right of way and 
site;” 18 also "any ditch or canal company or other 
owner or owners . of . ditch, ca¬ 

nal, or reservoir;” 19 and also "by ditching, diking, 
or tiling” see the C.J.S. definition Dike or Dyke, and 
"extraordinary ditching, grading, gravelling.”- 0 

DITES OUSTER. Law French, literally "Say 
over.” 21 

DITTAY. In Scotch law, a technical term in civil 
law, signifying the matter of charge or ground of 
indictment against a person accused of crime. 22 

DITTO. “Ditto” and its abbreviation "do.” see Ab¬ 
breviations, and the dots and marks that stand for 
the word are in common use, and have a perfectly 
well-defined meaning known to persons generally. 23 


15. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church. D.C., 2 S.Ct. 
719, 108 U.S. 317, 27 L.Ed. 739. 

Chicago G. W. R. Co. v. Leaven¬ 
worth City First M. E. Church, 
Kan., 102 F. 85, 42 C.C.A. 178, 50 
L.R.A. 488. 

16. U.S.—Baltimore & P. R. Co. v. 
Fifth Baptist Church, D.C., 2 S. 
Ct. 719, 108 U.S. 317, 27 L.Ed. 739. 

18 C.J. p 1403 note 40. 

1. Black L.D. 

2. Escriche Diccionario. 

3. Mass.—Goldthwait v. East 
Bridgewater, 5 Gray 61, 64. 

4. Mo.—Byrne v. Keokuk & West¬ 
ern R. Co., 47 Mo.App. 383, 389. 

“A ditch ... is not a hnild- 
ing*i or a wharf, and in no sense 
can it be designated a superstruc¬ 
ture.” 

Cal.—Horn v. Jones, 28 C. 194, 203— 
Ellison v. Jackson Water Co., 12 C. 
542, 555. 

5. Ind.—State v. Bay, 52 Ind. 483, 
485. 

6. R.I.—Fiske v. Wetmore, 5 A. 375, 

*78, 10 A. 627, 15 RX 354. 

18 OX p 1404 note 5. 

As a means for diverting water 

“Bvery diversion ‘of water from a 

stream is a disturbance of the nat- 


I ural order of things. A . . . 

I ditch is as much an artificial mech¬ 
anism as a pump. Indeed, it may be 
much more so; and the one alters 
the natural condition in the same 
sense that the other does.’ ” 

Cal.—Garvey Water Co. v. Hunting- 
ton Land & Improvement Co., 97 
P. 428, 432, 154 C. 232. 

7. Or.—Moore v. United Elkhorn 
Mines, 127 P. 964, 966, 64 Or. 342. 

8. Mo.—Byrne v. Keokuk & West¬ 
ern R. Co., 47 Mo.App. 383, 389. 

N.J.—State Bd. of Health v. Jersey 
City, 35 A. 835, 838, 55 N.J.Eq. 116. 
Ohio.—Greek v. Joy, 90 N.E. 932, 934, 
81 Ohio St. 315. 

9. N.C.—Ange & Forest v. Atlantic 
Coast Line R. Co., 75 S.E. 796, 797, 
159 N.C. 547. 

10. Ill.—Wayne City Drainage Dist. 
v. Boggs, 104 N.E. 676, 679, 262 
Ill. 338. 

11. Cal.—Cairns v. Haddock, 212 P. 
222, 225, 60 Cal.App. 83—Smith v. 
Hampshire, 87 P. 224, 225, 4 C.A. 8. 

12. Mo.—Byrne v. Keokuk & West¬ 
ern R. Co., 47 Mo.App. 383, 389. 

Wyo.—Whalon v. North Platte Canal 
& Colonization Co., 71 P. 995, 998, 
11 Wyo. 313. 

13. N.H.—Drew v. Town of Bow, 65 
A 831, 74 N.H. 147, 148. 


14. Pa.—Wilkinsburg Boro v. Wil- 
kinsburg School Dist., 148 A. 77, 
79, 298 Pa. 193. 

57 C.J. p 541 note 48. 

15. N.H.—Drew v. Town of Bow, 65 
A. 831, 74 N.H. 147, 148. 

16. U.S.—U. S. v. Big Horn Land & 
Cattle Co., C.C.A.C 0 I 0 ., 17 F.2d 357, 
364. 

17. N.C.—Sherrod v. Battle, 70 S.E. 
834, 836, 154 N.C. 345. 

18. Cal.—Cairns v. Haddock, 212 P. 
222, 225, 60 C.A. 83. 

19. Wyo.—Dickey v. Bullock, 202 P. 
1104, 1105, 28 Wyo. 265. 

20. Ind.—Clark Civ. Tp. v. Brook¬ 
shire, 16 N.E. 132, 134, 114 Ind. 
437. 

21. Black L,D. 

In old English practice 

The form of awarding a respond- 
eas ouster, in the Tear Books, M. 6 
Edw. Ill 49. 

Black L.D. 

22. Black L.D. 

“Taking up dittay is obtaining in¬ 
formations and presentments of 
crime in order to [proceed to] trial.” 
Black L.D. 

23. Me.—In re Opinion of the Jus¬ 
tices, 70 Me. 560, 567. 
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Ditto marks . Usually represented by a double 
comma, they are marks which are generally under¬ 
stood to mean “the same as above,” constituting a 
representation of what appears written above; 24 
and have been said to be as much a part of the 
English language as are the ordinary punctuation 
marks. 25 

DIURETIC. A medicine that promotes the secre¬ 
tion of urine. 25 * 50 

DIV. See Abbreviations. 

DIVE. A word sometimes used as referring to a 
place of infamous resort. 26 

DIVERGE. A term defined as meaning to extend 
from a common point in different directions, to lead 
away from one another, to tend to spread apart, to 
turn aside or deviate, as from a given direction; 
and opposed to “converge.” 27 

DIVERS. Several, any number more than two; 28 
sundry. 20 The term may be used for the purpose 
of describing property, and when it is so used it is 
sufficient, without stating any specific number. 30 

The word has been held equivalent to, or synony¬ 
mous with, “divers and sundry,” 31 “many,” 31 * 5 “a 
quantity,” 32 and “several.” 33 

24. Okl.—Corpus Juris quoted in In 
re Initiative Petition No. 176, State 
Question No. 253, 102 P.2d 609. 612, 

187 Okl. 331. 

Utah.—Corpus Juris quoted in Hal- 
gren v. Welling', 63 P.2d 550, 558, 

91 Utah 16. 

Wis.—Chase v. Maxcy, 114 N.W. 832, 

134 Wis. 435, 436. 

18 C.J. p 1404 note 15. 

25. Colo.—People ex rel. Arfman v. 

Newell, 113 P. 643, 646, 49 Colo. 

349. 

18 C.J, p 1404 note 15 [a]. 

Use illustrated 

Tex.—New England L. & T. Co. v. 

Avery, Civ.App., 41 S.W. 673, 675. 

18 C.J. p 1404 note 15 [b]. 

25.50 Idaho.—Smith v. State Bd. of 
Medicine of Idaho, 259 P.2d 1033, 

1036, 74 Idaho 191. 

26. Pa.—In re Gartenstein, 15 Pa. 

Co. 612, 614. 

27. Mo.—Daylight Inv. Co. v. St, 

Louis Merchants* Bridge Terminal 
R. Co., 176 S.W. 7, 8. 

28. Tex.—Day v. Becker, Civ.App., 

145 S.W. 1197, 1199. 

29. Ark.—Hammond v. State, 293 S. 

W. 714, 717,173 Ark. 674. 

30. Mass.—Commonwealth v. Butts, 

124 Mass. 449, 452. 

31. Mass.—Commonwealth v. Butts, 
supra. 


Phrases: “Divers and sundry,” 34 “divers days and 
times,” 35 “divers other matters,” 36 “divers per¬ 
sons,” 37 “divers promissory notes,” 38 “divers stat¬ 
utes,” 39 and “divers times.” 40 

DIVERSE CITIZENSHIP or DIVERSITY OP CIT¬ 
IZENSHIP. See Federal Courts § 55, and Removal 
of Causes §§ 101-153. 

DIVERSION. The act of turning aside from a 
course; 41 a turning aside or altering the natural 
course of a thing. 42 The word “diversion” is also 
employed as meaning the use of designated funds 
for an unauthorized purpose, or in an unauthorized 
manner. 42 * 5 

A permanent taking from one fund to the use of 
another, as distinguished from a temporary trans¬ 
fer of the funds. 42 

As applied to the unauthorized changing of the 
course of a watercourse to the prejudice of a lower 
proprietor see Waters §§ 58-70. 

Phrases: “Diversion of attention,” 44 “ ‘diversion 7 
of bonds,” 45 “‘diversion* of church property,” 46 
“‘diversion* of denatured alcohol,” 47 “diversion of 
instruments,” 48 “diversion of stream” see Waters §§ 
58-70, “diversion of tax-free alcohol,” 19 “diversion 
of the funds,** 50 “diversion of the natural flow of 

43. Ark.—Cobb v. Parnell. 36 S.W.2d 
388, 394, 183 Ark. 429. 

Ill.—People ex rel. Toman v. Central 
Plaza Hotel Corporation, 30 N.E. 
2d 670, 672. 375 III. 114—Gates v. 
Sweitzer, 179 N.E. 837, 840, 347 Ill. 
353. 

Ky-—City of Newport v. McLane, 77 
S.W.2d 27, 30, 256 Ky. 803, 96 A.L. 
R. 655. 

N.D.—Brye v. Dale, 250 N.W. 99, 102, 
64 N.D. 41. 

44. Wis.—Guhl v. Whitcomb, 85 N. 
W. 142, 144, 109 Wis. 69, S3 Am.S. 
R. 889. 

45. U.S.—In re Federal Coal Co., D. 
C.Ky., 31 F.2d 375, 377. 

46. Pa.—St. John the Baptist Rus¬ 
sian Orthodox Greek Catholic 
Church, Hungarian Congregation 
of Kanticoke v. Fenno, 167 A. 330* 
332, 312 Pa. 46. 

47. U.S.—Singer v. Doran, D.C.Pa., 
32 F.2d 531, 532. 

See also the C.J.S. title Intoxicat¬ 
ing Liquors 5 175, and 33 C.J. P 
565 note 9-p 567 note 22. 

4a Term.—State ex rel. McConnell 
v. First State Bank, 124 S.W.Zd 
726, 734, 22 Tenn-App. 577. 

49. U.S.—U. S. v. Hartford Acci¬ 
dent & Indemnity Co., D.C.M<L, 15 
F.Supp. 791, 801. 

5a Iowa.—Young v. Biersehenk, 261 
N.W. 591, 594, 199 Iowa 309. 


31.5 Mo.—Goslin v. Kurn, 173 S.W. 

2d 79, 87, 351 Mo. 395. 

N.Y.—Hilton Bridge Const. Co. v. 
Foster, 57 N.Y.S. 140, 142, 26 Mise. 
338. 

32. Mass.—Commonwealth v. Butts, 
124 Mass. 449, 452. 

33. N.Y.—Strickland v. Harger, 16 
Hun 465, 467. 

34. “A quantity” equivalent 

Mass.—Commonwealth v. Butts, 124 
Mass. 449, 452. 

35. U.S.—U. S. v. La Coste, C.C. 
Mass., 26 F.Cas.No.15,548, 2 Mason 
129, 139. 

3a N.Y.—Munro v. Alaire, 2 Cai. 
320, 326. 

37. Cal.—Harris v. Zanone, 28 P. 
845, 847, 93 C. 59. 

18 C.J. p 1405 note 27 [a] (1). 

38. Mass.—Commonwealth v. Green, 
122 Mass. 333—Commonwealth v. 
Hussey, 111 Mass. 432, 434. 

39. Pa.—Russ v. Commonwealth, 60 
A, 169, 172, 210 Pa. 544, 105 Am. 
S.R. 825, 1 L.R.A-,N.S., 409. 

40. Vt.—State v. Hodgson, 28 A. 
1089, 1094, 66 Vt 134. 

4L English L.D. 

42. Black L.D. 

42-5 N.Y.—In re Amico’s Estate, 24 
N.Y.S.2d 772, 776, 175 Misc. 656. 
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DIVERSITE DES COURTS 
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the surface water,” 51 and “place of diversion or 
use.” 52 

DIVERSITE DES COURTS. A treatise on courts 
and their jurisdiction, written in French in the reign 
of Edward III as is supposed, and by some attribut¬ 
ed to Fitzherbert. It was first printed in 1525, and 
again in 1534. 53 

DIVERSITY. In criminal pleading, a plea by the 
prisoner in bar of execution, alleging that he is not 
the same who was attainted, upon which a jury is 
immediately impaneled to try the collateral issue 
thus raised, namely the identity of the person, and 
not whether he is guilty or innocent, for that has 
been already decided. 54 

DIVERSO INTUITU. With a different view, pur¬ 
pose, or design; in a different view or point of 
view; by a different course or process. 55 

DIVERSORIUM. In old English law, a lodging or 
inn. 55 

DIVERT. To turn aside. 57 The term, applied to 
the diversion of a fund, has been held to imply 
permanency. 58 

Phrases: “Divert moneys,” 59 and “ ‘divert’ the 
property;” 60 also “attention . . . ‘reasonably 

arrested or diverted/” 61 and “diverted to beverage 
purposes;” 62 and also “diverting circumstance.” 63 

DIVERTER. One who, or that which, diverts. 64 
Phrase: “Diverters of water.” 65 


DIVES COSTS. In the practice of the English 
chancery division, “dives costs” are costs on the ordi¬ 
nary scale, as opposed to the costs formerly allowed 
to a successful pauper suing or defending in forma 
pauperis, and which consisted only of his costs out 
of pocket. 66 

DIVEST. See Devest. 

DIVESTITIVE FACT. Any act or event that ex¬ 
tinguishes or modifies a jural relation. 67 

DIVIDE. 

As a Noun 

Geographically, an elevation of land or other ob¬ 
struction by which the natural flow of water is ar¬ 
rested and the water caused to flow in different 
directions. 68 In another sense, an apportionment, 
and colloquially, a share. 69 

As a Verb 

To sever into two parts, or cut or part into sev¬ 
eral or many pieces; 70 to make something into 
smaller parts, and not to enlarge; 71 to part an en¬ 
tire thing, separate and bestow in shares, 72 or sepa¬ 
rate into parts; 73 to apportion or allot. 73 - 5 

Generally, with reference to real estate, to make 
partition of, among a number, 74 or partition into 
severalty; 75 and with reference to personalty, to 
distribute. 76 

In a particular context, the word may mean to 
create. 77 


Tex.—Farracy v. Security Nat. Bank 
of Dallas, Civ.App., 4 S.W.2d 331, 
335. 

51. Tex.—Shamburger v. Scheurrer, 
Civ.App., 193 S.W. 1069, 1072. 

-52. Utah.—Syrett v. Tropic & East 
Fork Irr. Co., 89 P.2d 474, 475, 97 
Utah 56. 

53. Black L.D. 

54. Black L.D. 

55. Black L.D. 

Applied in De Wolf v. Rabaud, U. 
1 Pet 476, 500, 7 L.Ed. 227. 

18 C.J. p 1405 note 36. 

56. Black L.D. 

57. Me.—Fernald v. Knox Woolen 
Co., 19 A. 93, 82 Me. 48, 57, 7 L.R. 
A. 459. 

58. Ill.—People ex rel. Toman v. 
Central Plaza Hotel Corporation, 30 
N.E.2d 670, 672, 375 Ill. 114. 

Wash.—Griffin v. Tacoma, 95 P. 1107, 
1110, 49 Wash. 524. 

-58. Ill.—Gates v. Sweitzer, 179 N. 

E. 837, 840, 347 Ill. 353. 

GO. Iowa.—Young v. Bierschenk, 210 
N.W. 591, 594, 199 Iowa 309. i 


61. Wis.—Guhl v. Whitcomb, 85 N. 
W. 142, 144, 109 Wis. 69, 83 Am. 
S.R. 889. 

62. U.S.—Waterloo Distilling Corpo¬ 
ration v. U. S., N.Y., 51 S.Ct. 282, 
283, 282 U.S. 577, 75 L.Ed. 558. 

63. Iowa.—Dearinger v. Keller, 257 
N.W. 206, 207, 219 Iowa 1—Rosen¬ 
berg v. Des Moines Ry. Co., 238 N. 
W. 703, 707, 213 Iowa 152. 

64. Century D. 

65. Cal.—Lux v. Haggin, 4 P. 919, 
10 P. 674, 736, 69 C. 255. 

“Appropriators of water’* equivalent 
see the C.J.S. definition Appropria¬ 
te r. 

66. Black L.D. 

18 C.J. p 1405 note 40. 

67. Black L.D. 

68. Ill.—Anderson v. Henderson, 16 
N.E. 232, 124 Ill. 164, 171. 

69. Ky.—Farris v. Commonwealth, 
104 S.W. 288, 289, 126 Ky. 463, 31 
Ky.L. 847. 

18 C.J. p 1405 note 43 [a]. 

70. Colo.—Graves v. White, 95 P. 
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347, 348, 43 Colo. 131, 127 Am.S.R. 
106. 

Pa.—In re Greenwood Tp., 3 Grant 
261, 263. 

71. N.Y.—In re McGinness, 35 N.Y. 
S. 820, 826, 13 Misc. 714. 

72. Del.—Layton v. State, 4 Del. 8, 
37. 

Md.—Stake v. Mobley, 62 A. 963, 964, 
102 Md. 408. 

73. Wash.—Spokane, P. & S. Ry. Co. 
v. Franklin County, 179 P. 113, 116, 
106 Wash. 21. 

73.5 U.S.—C. I. R. v. Levi, C.C.A., 

136 F.2d 366, 367. 

74. Md.—Stake v. Mobley, 62 A. 963, 
964, 102 Md. 408. 

18 C.J. p 1406 notes 51, 52. 

75. Mo.—Hill v. Hill, 168 S.W. 1165, 
1166, 261 Mo. 55. 

76. N.Y.—Bamberger v. Morris, 257 
N.Y.S. 696, 144 Misc. 4. 

18 C.J. p 1406 note 54. 

77. Wash.—Spokane, P. & S. Ry. Co 
v. Franklin County, 179 P. 113, 116, 
106 Wash. 21. 
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DIVIDEND 


In common parlance, the term has been said to 
imply a thing susceptible of division into parts, 78 an 
actual separation into several parts, 79 and to con¬ 
template a single act, that is, a disunion of the sev¬ 
eral parts at the same moment; 80 and, in a par¬ 
ticular connection, to connote a separation of in¬ 
terests as opposed to a tenancy in common. 81 The 
term does not necessarily imply a joint interest in 
the thing divided, 82 nor equality of division in re¬ 
spect of property devised; 83 although, under par¬ 
ticular circumstances, it may indicate division into 
equal parts, 84 and the colloquial meaning of “divide” 
is to deal out something in portions or in equal 
shares. 84 - 5 

“Divide” has been held to be synonymous with, 
and also has been distinguished from, “distribute,” 
and has been compared with “devise,” as stated in 
the definitions of these terms. 

Phrases: “Divide a county into districts,” 85 “di¬ 
vide and distribute,” 86 “divide and pay,” 87 “divide 
and pay over rule” see Wills § 934, “ ‘divide* . . . 

commission,” 88 “divide counties” see Counties § 23, 


“divide in equal shares,” 89 “divide into seven 
parts,” 90 “divide my estate,” 91 “divide the land, 
negroes, etc.,” 92 and “divide the proceeds of a con¬ 
tract;” 93 also “divided . . . according to 

law,” 94 “divided and distributed among,” 95 “divided 
equally,” 96 “divided equally between” or “equal¬ 
ly divided between,” 97 “divided into equal parts,” 98 
“divided into two or more estates,” 99 and “estate to 
be divided among my relatives;” 1 also, adjectively, 
“divided court” see Appeal and Error § 1844, and 
Courts § 189, “divided profits,” 2 and “divided repu¬ 
tation.” 3 

DIVIDE ET IMPEBA, CUM RADIX ET VERTEX 
IMPERII IN OBEDIENTIUM CONSENSU 
RATA SUNT, 4 

DIVIDEND, The word is one of very general and 
indefinite meaning, 5 and ordinarily has not, in law, 
any particular and technical signification, 6 although 
by context and connection the word may have a pe¬ 
culiar and definite significance. 7 


78. Ala.—Winston v. Jones, 6 Ala. 
550, 554. 

79. N.Y.—In re Gargiulo’s Will, 236 
N.Y.S. 143, 148, 134 Misc. 182. 

80. Del.—Layton v. State, 4 Del. 8, 
37. 

81. N.Y.—In re Gargiulo's Will, 236 
N.Y.S. 143, 148, 134 Misc. 182. 

82. N.Y.—McCormack v. Nassau 
Electric R. Co., 44 N.Y.S. 684, 687, 
16 App.Div. 24. 

83. Eng.—Mills v. Farmer, 1 Meriv. 
55, 102, 35 Reprint 597, 19 Ves.Jr. 
483, 34 Reprint 595. 

84. Limited to equal division 

“By common usage the common 
acceptation and definition of the 
word ‘divide,’ unqualified by other 
words, when used by and between 
two contracting parties, limits the 
severance or partition to two equal 
parts.” 

Colo.—Graves v. White, 95 P. 347, 
348, 43 Colo. 131, 127 Am.S.R. 106. 

84.5 Miss.—In re Boyd’s Estate, 87 
So.2d 902, 905. 

85. In sense of “create” 

“It is evident that the word is 
here used in the sense of ‘create' 
rather than in its primary sense of 
‘divide.’ ” 

Wash.—Spokane, P. & S. Ry. Co. v. 
Franklin County, 179 P. 113, 116, 
106 Wash. 21. 

86. N.Y.—Bamberger v. Morris, 257 
N.Y.S. 696, 144 Misc. 4. 

87. Pa.—Seeds v. Burk, 37 A. 511, 
513, 181 Pa. 281. 


88. Implying equal division 

“An agreement that profits are to 
be divided means in the absence of 
a contrary stipulation, that they are 
to be equally divided.” 

Tex.— Corpus Juris quoted in Fergu¬ 
son v. Conklin, Civ.App., 51 S.W.2d 
622, 624. 

89. Pa.—In re Davis’ Estate, 179 A. 
73, 74, 319 Pa. 215. 

90. Ala.—Winston v. Jones, 6 Ala. 
550, 554. 

91. N.Y.—In re Gargiulo's Will, 236 
N.Y.S. 143, 144, 134 Misc. 182. 

92. Ala.—Gilmer’s Legatees v. Gil¬ 
mer, 42 Ala. 9, 18. 

93. Pa.—Rogers v. Waltz, 12 Montg. 
Co. 160, 161. 

94. N.C.—Pruden v. Paxton, 79 N.C. 
446, 448, 28 Am.R. 333. 

95. Cal.—In re Lloyd's Estate, 289 
P. 892, 893, 106 C.A. 507. 

96* Ind.—Runyan v. Rivers, 192 N. 

E. 327, 328, 99 Ind.App. 680. 

N.D.—Penfield v. Tower, 46 N.W. 413, 
417, 1 N.D. 216. 

18 C.J. p 1406 note 51 [a] (2). 

97. Me.—Tucker v. Nugent, 102 A. 
307, 310, 117 Me. 10. 

Mass.—Walker v. Dewing, 18 Pick. 
520, 521. 

18 C.J. p 1406 note 51 [dj. 

98. Pa.—In re Davis’ Estate, 179 
A. 73, 75, 319 Pa. 215. 

99. Ga.—Farkas v. Smith, 94 S.E. 
1016, 1020, 147 Ga. 503. 

1. More than two implied 

“ ‘Divided among’ necessarily re¬ 
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fers to & gift to more than two rela¬ 
tives.” 

Pa.—In re Hildebrandt's Estate, 110 
A. 760, 761, 268 Pa. 132. 

2. Pa.—Witt v. McNeil & Bro. Co., 
146 A. 27, 28, 296 Pa. 386. 

3. Meaning 

The result of conflicting evidence 
as to a general reputation, as, for 
example, a divided reputation in a 
community as to the question wheth¬ 
er or not persons are married. 

Md.—Jackson v. Jackson, 33 A. 317, 
320, 82 Md. 17, 34 L.R.A. 773. 

4. A maxim meaning “Divide and 
govern, since the foundation and 
crown of empire are established in 
the consent of the obedient.” 

Black L.D. 

5. Cal.—Oilwell Chemical & Mate¬ 
rials Co. v. Petroleum Supply Co., 
148 P.2d 720. 723. 64 C.A.2d 367- 
People v. White, 259 P. 76. 81, 85 
C.A. 241. 

18 C.J. p 1406 note 59. 

6. N.C.—State Univ. v. North Caro¬ 
lina R. Co., 76 N.C. 103, 105, 22 Am. 
R. 671. 

7. Iowa.—Simcoke v. Sayre, 126 N. 
W. 816, 817, 148 Iowa 132. 

Depending on context and connection 
“Applicable to various subjects, it 
is not intelligible without knowing 
the matter to which it is meant to 
refer, and of course, where there is 
a context, it is liable to be affected 
by that context.” 

Eng.—Henry v. Great Northern R. 
Co., 1 De G. & J. 606, 642, 58 Eng. 
Ch. 470, 44 Reprint 858. 
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Both in common and legal parlance the term im¬ 
plies a portion of a fund divided among several, s 
and, if unqualified, payable in money. 9 While com¬ 
monly used to designate the share of profits, it may 
also be used to designate a portion of the assets or 
capital; 10 and, in a particular connection, it has 
been described as a widely known technical term 
which is relative to problematical earnings and not 
absolute to the payment of fixed sums, 11 being 
sometimes applied to the return of an overcharge 
as distinguished from a return upon an investment 
or on property, 12 and specifically to the refunding 
or crediting of excess premiums over actual cost 
of insurance. 13 

While it has been said that the word has refer¬ 
ence primarily to the thing to be divided, and not 
to the results of the division, and that this meaning 
of the word is observed in mathematics, 14 it has also 
been said that the etymological meaning of the word 
is a unit portion or aliquot part of something which 
has been divided. 15 

Referring to the thing to be divided, the word is 


defined as meaning a fund set apart out of profits, to 
be apportioned among shareholders, 16 a fund to be 
divided, 17 something to be divided, 18 or a sum to be 
divided into equal parts, or one to be distributed 
proportionately. 19 

Referring to the distributive share in the division, 
the word is defined as meaning the part allotted in 
division, a share, a share or portion, or the share of 
one of the individuals among whom a sum is to be 
divided; 20 a distributive sum, share, or percentage 
arising from some joint venture, as a corporation 
or a proportionate amount arising from a bankrupt 
or other estate; 21 an equitable share of surplus; 22 
a gain or profit; 23 a portion of the principal or prof¬ 
it divided among several owners of a thing; 24 a 
share of profits; 25 and, in a more restrictive sense, 
that part of the earnings which is paid to the stock¬ 
holder on his investment which is risked in the en¬ 
terprise. 25 - 5 Also the term may be employed as 
referring to the interest paid on the public funds. 26 

Depending on the use of the word in the particular 
ease, “dividend” has been held synonymous with 


8. Cal.—Corpus Juris quoted in. Peo¬ 
ple v. White, 259 P. 76, 81, 85 C.A 
241. 

18 C.J. p 1406 note 62. 

Division, among 1 owners 

The term carries with it the idea 
of the division of a fund owned by- 
several parties, and the dividend is 
the aliquot portion of the estate of 
the common owners. 

U.S.—In re Fielding, D.C.Mo., 96 F. 

800, 801, 3 Am.Bankr. 135. 

Cal.—Oilwell Chemical & Materials 
Co. v. Petroleum Supply Co., 148 P. 
2d 720, 64 C.A2d 367—Corpus Juris 
quoted in People v. White, 259 P. 
76, 81, 85 C.A. 241. 

9. Conn.—Spooner v. Phillips, 24 A. 
524, 525, 62 Conn. 62, 16 L.R.A 
461. 

18 C.J. p 1407 note 80. 

10. U.S.—Commissioner of Internal 
Revenue v. F. J. Young Corpora¬ 
tion, C.C.A, 103 F.2d 137, 139. 

Cal.—Mestres v. California Mut. 
Building & Loan Ass’n, 75 P.2d 74, 
75, 24 CJL2d 434. 

N.Y.—In re Sears* Will, 26 3ST.Y.S.2d 
912, 915, 176 Misc. 242. 

Pa.—In re Opperman's Estate, 179 
A. 729, 732, 319 Pa. 455. 

IX. U.S.—Herman v. Mutual Life 
Ins. Co. of New York, C.CJLPa., 
108 F.2d 678, 681. 

12. N.Y.—In re Voorhees* Estate, 
193 N.Y.S. 168, 173, 200 AppJMv. 
259. 

3M» N.Y.—Scholem v. Prudential 
too. Co. of America, 16 N.Y.S.2d 


947, 948, 172 Misc. 664—Wells v. 
Metropolitan Life Ins. Co., 13 N. 
Y.S.2d 22, 26, 171 Misc. 878. 

Okl.— Corpus Juris cited in Mis¬ 
souri State Life Ins. Co. v. Gar- 
ritson, 45 P.2d 493, 495, 172 Okl. 
483. 

14. U.S.—Rose v. Little Inv. Co., C. 
C.A.Ga., 86 F.2d 50, 51. 

“Strict language would require us 
to speak, not of the dividend which 
any shareholder receives, hut of his 
aliquot portion of the dividend.*' 

Eng.—Henry v. Great Northern R. 
Co., 1 De G. & J. 606, 636, 58 Eng. 
Ch. 470, 44 Reprint 858. 

15. U.S.—Penn Mut. Life Ins. Co. v. 
Lederer, D.C.Pa., 247 F. 559, 566. 

16. N.C.—-Lancaster Trust Co. v. 
Mason, 65 S.E. 1015, 151 N.C. 264, 
269. 

S.C.— Corpus Juris quoted in Gable 
v. South Carolina Tax Commis¬ 
sion, 1 S.E.2d 244, 246, 189 S.C. 346 
— Corpus Juris quoted in Hadden 
v. South Carolina Tax Commission, 
190 S.E. 249, 251, 183 S.C. 38. 

17. U.S.—In re Fielding, D.C.Mo., 96 
F. 800, 801. 

Cal.—Oilwell Chemical & Materials 
Co. v. Petroleum Supply Co., 148 
P.2d 720, 723, 64 C.A.2d 367. 

18 C.J. p 1407 note 67. 

18. Mich.—Lockhart v. Van Alstyne, 
31 Mich. 76, 79, 18 Am.R. 156. 

119. U.S.—In re Hinckel Brewing Co., 
[ D.C.N.Y., 124 F. 702, 703. 

Q'l'? 


20. U.S.—In re Hinckel Brewing Co., 
supra. 

Cal.—Oilwell Chemical & Materials 
Co. v. Petroleum Supply Co., 148 
P.2d 720, 723, 64 C.A.2d 367. 
Similarly expressed 

(1) “A part or share.’* 

Pa.—Commonwealth v. Erie & Pitts¬ 
burgh R. Co., 10 Phila. 465, 466. 

(2) “A sum of money or portion of 
a divisible thing to be distributed ac¬ 
cording to some fixed scheme.'* 

Bel.—Penington v. Commonweatlh 

Hotel Const. Corporation, 155 A. 
514, 517, 17 Del.Ch. 394, 75 A.L.R. 
1136. 

21. Iowa.—Simcoke v. Sayre, 126 N. 
W. 816, 817, 148 Iowa 132. 

22. Conn.—Fuller v. Metropolitan 
L. Ins. Co., 41 A. 4, 11, 70 Conn. 
647. 

23. U.S.—Hellmicb v. Heilman, C. 

C. A.Mo., 18 F.2d 239, 242. 

24. S.C.—Corpus Juris cited in 
Hadden v. South Carolina Tax Com¬ 
mission, 190 S.E. 249, 251, 183 S.C. 
38. 

Vt.—Town of Hartland v. Damon’s 
Estate, 156 A. 518, 523, 103 Vt. 519. 
18 C.J. p 1406 note 63. 

25. U.S.—Penn Mut. Life Ins. Co. v. 
Lederer, D.C.Pa., 247 F. 559, 566. 

25.5 U.S.—Commissioner of Internal 
Revenue v. Meridian & Thirteenth 
Realty Co., C.C.A.7, 132 F.2d 182, 
188. 

26. U.S.—In re Hinckel Brewing Co., 

D. C.N.Y., 124 F. 702, 703. 
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DIVINE 


“income" 27 and “profit ;” 28 and has been compared 
with, or distinguished from, “accretion,” and “cor¬ 
pus,” see the C.J.S. definitions of these terms, and 
also has been compared with, or distinguished from, 
“income,” 29 “interest,” 30 “net income,” 31 “profit,” 32 
“rebate,” “refund,” 33 and “salary.” 34 

The word “dividend” is employed in various con¬ 
nections throughout this work, particular reference 
being made to such titles as Bankruptcy, Building 
and Loan Associations, Corporations, Internal Reve¬ 
nue, and Taxation. For specific references see the 
various title indexes and consult the Descriptive 
Word Index. 

In old English law, the term “dividend” denotes 
one part of an indenture. 35 

Phrases: “Annual dividend,” 36 “dividend de¬ 
clared,” 37 “dividend in liquidation,” 38 “dividend of 
‘accumulated profits/” 39 “ex dividend,” 40 “liquidat¬ 
ing dividend,” 41 and “taxable dividend;” 42 also 
“accrued dividends,” 43 “dividends, issues, and prof¬ 
its,” 44 “dividends and income,” 45 “dividends or 
other income,” 46 “dividends, rents, and profits,” 47 


“dividends, stock dividends, rights or warrants,” 48 
“extraordinary dividends” see Corporations 5 471, 
“rents, dividends, increase and income,” 48 “sums 
other than dividends,” 50 and “unpaid dividends;” 51 
and also, adjectively, “dividend addition” see In¬ 
surance § 49, “dividend-paying corporation,” 58 
“ ‘dividend paying* securities,” 5 * and “dividend war¬ 
rant” 54 

DIVIDEND A. In old records, an indenture, or one 
counterpart of an indenture. 55 

DIVIDENDO. In Spanish law, dividend, the pro¬ 
ceeds of a corporate share. 58 

DlVINARE. Latin, to divine, to conjecture, or 
guess, to foretell. 57 

Dl V JLNATIO. A conjecturing or guessing. 58 

D3VTNATIO, NON INTEEPRETATIO EST, QUJS 
OMNINO EECEDIT A LITERA. 59 

DIVINE. Relating to divinity. 80 
Divine laws . Those ascribed to God; 81 the law 


27. U.S.—IT. S. v. Oregon-Washing- 
ton R. & Nav. Co.. N.Y., 251 F. 211, 
213, 163 C.C.A. 367. 

Mass.—Reed v. Reed. 6 Allen 174, 
177. 

18 C.J. p 1406 note 63 £b]—31 C.J. p 
400 note 12. 

28. Pa.—Commonwealth v. Pitts¬ 
burg, Fort Wayne and Chicago Ry. 
Co., 74 Pa. S3, 90. 

29. Conn.—Spooner v. Phillips, 24 
A. 524, 525, 62 Conn. 62, 16 L.R.A. 
461. 

31 C.J. p 401 note 24. 

30. U.S,—Commissioner of Internal 
Revenue v. Meridian & Thirteenth 
Realty Co., C.C.A.7, 132 F.2d 182, 
188—Bakers* Mut. Co-op. Ass’n of 
Newark, N. J., v. Commissioner of 
Internal Revenue, C.C.A., 117 F.2d 
27, 28—Commissioner of Internal 
Revenue v. T. R. Miller Mill Co., 
C.C.A.Ala., 102 F.2d 599, 600—Com¬ 
missioner of Internal Revenue v. 
Proctor Shop, C.C.A., 82 F.2d 792, 
794. 

Third Scottish American Trust 
Co. v. U. S. f Ct.Cl., 37 F.Supp. 279, 
283. 

31. Pa. — Jones & Nimick Mfg. Co. v. 
Commonwealth, 69 Pa. 137, 139. 

32. Tex.—Adams v. Farmers Gin 
Co., Civ.App., 114 S.W.2d 583, 587 . 

18 C.J. p 1406 note 63 £c]. 

33. U.S.—Uniform Printing & Sup¬ 
ply Co. v. Commissioner of Inter¬ 
nal Revenue, C.C.A., 88 F.2d 75, 76, 
109 A.L.R. 966. 

34. N.Y.—People v. Lynch, 173 N.E. 
571, 573, 254 N.Y. 427* 

27 C. J.S.—53 


35. Black L.D. 

36. “Divisible surplus” equivalent 
Ill.—Coons v. Home Life Ins. Co. of 

New York, 9 N.E.2d 419, 421, 291 IIL 
App. 313. 

37. U.S.—Carney v. Crocker, CLCA. 
Mass., 94 F.2d 914, 916. 

Crocker v. Carney, D.C.Mass., IT 
F.Supp. 534. 

38. U.S.—Northwest Bancorporation 
v. Commissioner of Internal Reve¬ 
nue, C.C.A., 88 F.2d 293, 296. 

Rheinstrom v. Conner, D.C.Ohio, 
33 F.Supp. 917, 920. 

39. Mass.—Lapham v. Tax Com’r, 
138 N.E. 708, 710, 244 Mass. 40. 

Distinguished from “distribution of 
capital** see the C.J.S. definition 
Capital 

40. Meaning 

A phrase used by stock brokers, 
meaning that a sale of corporate 
stock does not carry with it the 
seller’s right to receive his propor¬ 
tionate share of a dividend already 
declared and shortly payable. 

Black L.D. 

41. Cal.—Mestres v. California Mut 
Building & Loan Ass’n, 75 P.2d 74, 
75, 24 C.A.2d 434. 

42. U.S.—Rose v. Little Inv. Co., C. 
C.A-Ga-, 86 F.2d 50, 53L 

43. “Unpaid dividends” distinguish¬ 
ed 

Mass.—Kennedy Bros. v. Bird, 198 
N.E. 73, 76, 287 Mass. 477. 

44. “mcoane* interchangeable 

N.Y.—In re Stevens, 95 N.Y.S. 297, 
305, 46 Misc. 623. 
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45. Md.—Smith v. Hooper, 51 A. 844, 
54 A. $5, 95 Md. 16. 

46. N.Y.—Baumann v. Stetten, 178 
N.E. 764, 765, 257 N.Y. 486. 

47. “Wet income/” synonymous 
Conn.—Boardman v. Mansfield, 66 A. 

169. 170. 79 Conn. 634, 118 Am.S.R. 
178, 12 L.R.A..N.S., 793. 

48. N.Y.—In re Mart’s Will, 248 N 
Y.S. 789, 790, 139 Misc. 558. 

49. Conn.—Brinley v. Grou, 50 Conn. 
66, 77, 47 AelR 618. 

sa U.S.—Penn Mut Life Ins. Co. v. 
Lederer, D.C.Fa., 247 F. 559, 566. 

51. Mass. —Kennedy Bros. v. Bird, 
192 NJE. 73, 76, 287 Mass. 477. 

52. Wis.—Northwestern Nat Ins. Co. 
v. Freedy, 227 N.W. 952, 953, 201 
Wis. 5L 

53. N.Y.—In re Reed's Will, 17 N.Y. 
S.2d 658, 660, 173 Misc. 314. 

54. Me.—Myers v. York & Cumber¬ 
land R. Co., 43 Me. 232, 239. 

55. Black L.D. 

56. Escriche Diccionario. 

57. Black L.D. 

58. Black L.D. 

5a A Tna'rim meaning ‘That Is 
guessing, not interpretation, which 
altogether departs from the letter.** 
Black LJD. 

Applied in Jaquith v. Hudson, S 
Mich. 123, 136. 

ga Webster New ZntlX 
“Divine healer" see Physicians and 
Surgeons 5 L 

33L Black L4X 
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of God, natural or revealed, the revealed law of 
God.62 

It has been said that divine laws are of two kinds, 
natural laws and positive or revealed laws. 63 

Divine right of kings . The right of a king to 
rule as posited by the patriarchal theory of govern¬ 
ment, especially under the doctrine that no miscon¬ 
duct and no dispossession can forfeit the right of a 
monarch or his heirs to the throne, and to the obedi¬ 
ence of the people. 64 

Divine service . Keligious services. 65 The term 
has been restricted to services held at the regular 
or usual time for such services, 66 and has been held 
not to include the Sunday school session. 67 Also 
the name of a feudal tenure, by which the tenants 
were obliged to do some special divine services in 
certain; as to sing so many masses, to distribute 
such a sum in alms, and the like. 68 

Divine things. Those which are either directly or 
indirectly established by God for his service and 
sanctification of men and which are governed by di¬ 


vine or canonical laws. 69 

BIVISA. In old English law, a device, award, or 
decree; also a devise. Also bounds or limits of di¬ 
vision of a parish or farm, etc., hence a court held 
on the boundary, in order to settle disputes of the 
tenants. 70 

In Spanish law, a share of an inheritance. 71 

DIVISERO. In old Spanish law, the heir of a be- 
hetria or community which had the right to choose 
its own feudal lord. 72 

DrVTSIBILIS EST SEMPER DIVISIBILIS. 73 

DIVISIBLE. Susceptible of being divided. 74 

Phrases: “Divisible contract" generally see Con¬ 
tracts §§ 331-336, “divisible judgment," 75 “divisible 
obligation," 76 “divisible offense," 77 “divisible prof¬ 
its,” 78 and “divisible surplus.” 79 

DIVISIM. In old English law, severally, separate¬ 
ly. 80 


62. Anderson L.D. 

63. Ark.—Borden v. State, 11 Ark. 

519, 527, 54 Am.D. 217. 

“Divine or revealed law” and “nat¬ 
ural law” compared 

The great English commentator 
on the common law, known and hon¬ 
ored by all jurists, speaking of the 
weakness of human reason corrupted 
by passion and prejudiced and im¬ 
paired by disease and intemperance, 
says: “This has given manifold oc¬ 
casions for the benign interposition 
of Divine Providence, which, in com¬ 
passion to the frailty, the imperfec¬ 
tion, and the blindness of human rea¬ 
son, hath been pleased at sundry 
times and in divers manners to dis¬ 
cover and enforce its laws by an im¬ 
mediate and direct revelation. The 
doctrines thus discovered we call the 
'revealed' or 'divine' law, and they 
are to be found only in the Holy 
Scriptures. These precepts, when re¬ 
vealed, are found upon comparison to 
be really a part of the original law 
of nature, as they tend in all their 
consequences to man's felicity. But 
we are not from thence to conclude 
that the knowledge of these truths 
was attainable by reason in its pres¬ 
ent corrupted state, since we find 
that until they were revealed they 
were hid from the wisdom of ages. 
As, then, the moral precepts of this 
law are, indeed, of the same orig¬ 
inal with those of the law of nature, 
so their intrinsic obligation is of 
equal strength and perpetuity. Yet, 
undoubtedly, the revealed law is of 
infinitely more authenticity than that 
moral system which is framed by 
ethical writers, and denominated the 


'natural* law, because one is the law 
of nature, expressly declared so to 
be by God himself; the other is only 
what, by the assistance of human rea¬ 
son, we imagine to be that law. If 
we could be as certain of the latter 
as of the former, both would have 
an equal authority, but till then they 
can never be put in competition.” 
W.Va.—Mayer v. Probe, 22 S.E. 58, 61, 
40 W.Va. 246, quoting 1 Blackstone 
Comm, p 42. 

64. Black L.D. 

Origin 

“This theory ‘was in its origin di- 
| rected, not against popular liberty, 

| but against papal and ecclesiastical 
claims to supremacy in temporal as 
well as spiritual affairs.’ ” 

Black L.D. 

65. Synonymous in popular usage 

“In a broader and philosophic sense 
of the word, there may be a shade of 
difference in meaning between the 
two expressions, but in popular usage 
they are synonymous.” 

Ga.—McDaniel v. State, 63 S.E. 919, 
920, 5 Ga.App. 831. 

66. Cal.—Dahl v. Palache, 9 P. 94, 97, 
68 C. 248. 

67. Pa.—Craig v. Pittsburgh First 
Presb. Church, 88 Pa. 42, 48, 32 Am. 
R. 417, 

18 C.J. p 1407 note 88 [aj. 

68. Black L.D. 

“Tenure In frankalmoign” distin¬ 
guished 

“It differed from tenure in frank¬ 
almoign in this: that, in case of 
the tenure by divine service, the lord 
of whom the lands were holden might 
distrain for its nonperformance, 
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whereas, in case of frankalmoign, the 
lord has no remedy by distraint for 
neglect of the service, but merely a 
right of complaint to the visitor to 
correct it.” 

Black L.D. 

69. Philippine.—Barlin v. Ramirez, 
7 Philippine 41, 53. 

70. Black L.D. 

71. Eseriche Diccionario. 

72. Eseriche Diccionario. 

73. A maxim meaning “A thing 
divisible may be forever divided.” 
Black L.D. 

74. Black L.D. 

75. Mont.—Wills v. Morris, 50 P.2d 
858, 860, 100 Mont. 504. 

See also Judgments § 33. 

76. Defined 

One which, being a unit, may nev¬ 
ertheless be lawfully divided, with 
or without the consent of the par¬ 
ties. 

Black L.D. 

77. Ala.—Williams v. State, 104 So. 
280, 281, 20 Ala,App. 604. 

See also Indictments and Informa¬ 
tions § 170. 

78. Ont.—Bain v. JEtna Life Ins. Co., 
21 Ont. 233, 242. 

79. Ill.—Lubin v. Equitable Life 

Assur. Soc. of U. S., 61 N.E.24 753, 
755, 326 Ill.App. 358—Coons v. 

Home Life Ins. Co. of New York, 
9 N.E.2d 419, 421, 291 Ill.App. 313. 

Tenn.—Umstattd v. Metropolitan 

Life Ins. Co., 110 S.W.2d 342, 351, 
21 Tenn.App. 312. 

“Annual dividend” equivalent see the 
C.J.S. definition Dividend. 

80. Black L.D. 



27 C.J.S. 

DIVISION. The act of dividing or separating into 
parts any entire body; 5 * act or process of dividing 
anything into parts, or state of being so divided; 
separation; distribution; 51 - 5 the separation of any 
entire body into parts, without including the idea of 
preservation of any previous organization, form, or 
shape; 52 partition, the state of being divided; also 
that which divides, keeps apart, or separates. 53 

In English law, one of the smaller subdivisions of 
a county; used in Lincolnshire as synonymous with 
“riding” in Yorkshire. 54 

In Spanish law, partition or distribution of gains 
and also of liabilities. 85 

The term has been held synonymous with “lot,” 85 
and “district” as stated in the C.J.S. definition of 
that term. 

“Division,” as used in a religious sense has been 
held to be synonymous with “schism” as stated in 
Religious Societies § 71. 

“Division” has been distinguished from “annexa- 


DIVISION 

tion“dissension,” and “distribution,” as stated in 
the C.J.S. definitions of these terms. 

Political division of the state . A division formed 
for the more effectual or convenient exercise of po¬ 
litical power within the political localities. 57 The 
term carries the idea of territorial extent, organisa¬ 
tion of the inhabitants for purposes of local govern¬ 
ment, and the essential elements of sovereignty to 
the extent of the powers conferred on it by the 
state, the narrowness of scope of the powers con¬ 
ferred not being the test. 88 

In the subjoined note examples are given of what 
the term has been held to include and not to in¬ 
clude. 89 

Other phrases: “Civil division” see the (U.S. 
definition Civil, “county, riding, or division,” 90 
“division less than a county,” 91 “division of man¬ 
kind,” 92 “division of opinion,” 93 “‘division* of the 
Board,” 94 “division or district greater than a coun¬ 
ty,” 95 “equal division,” 96 “equitable division,” 97 
“equitable division of the assets of the company,” 95 
“extend over division where employed,” 99 “final 


81. Ky.—McKinney v. Griggs, 5 Bush 
401, 415, 96 Am.D. 360. 

81.5 Ind.—Indianapolis Rys. v. City 
of Indianapolis, 98 X.E.2d 505, 508, 
229 Ind. 4S7. 

82. Me.—Starks v. New Sharon, 39 
Me. 368, 372—Livermore v. Phillips, 
35 Me. 184, 188. 

83. Ky.—McKinney v. Griggs, 5 
Bush 401, 415, 96 Am.D. 360. 

84. Black L.D. 

85. Escriche Diccionario. 

86. Mo.—State v. Reynolds, 218 S. 
IV. 337, 340, 281 Mo. 1. 

87. S.C.—Dillon Catfish Drainage 
District v. Dillon Bank, 141 S.E. 
274, 276, 143 S.C. 178. 

49 C.J. p 1074 note 3. 

88. N.J.—Allison v. Corker, 52 A. 
362, 365, 67 N.J.Law 596, 60 L.R.A. 
564. 

89. Held to include 

(1) A drainage district formed by 
the legislature for the purpose of 
promoting agriculture, and the public 
health, convenience, and welfare. 
S.C.—Dillon Catfish Drainage District 

v. Dillon Bank, 141 S.E. 274, 276, 
143 S.C. 178. 

(2) A high school district, after it 
has become organized, and is capable 
of exercising its functions. 

Ill.—People v. Peltier, 107 N.E. 200, 
201, 265 Ill. 630. 

(3) A street lighting district, the 
legal voters of which once a year 
elect commissioners to determine 
how much money shall be expended 


by them in lighting the streets of 
the district. 

X.J.—Smith v. Howell, 38 A 180, 60 
X. J.Law 384. 

Held not to include 

(1) A drainage district which is 
not invested with governmental 
functions. 

S.C.—Jackson v. Breeland, 88 S.E. 128, 
130, 103 S.C. 184. 

(2) A sewerage, drainage, and wa¬ 
ter district, having control over a de¬ 
fined territory in the interest of land- 
owners, but having no concern with 
the inhabitants. 

X.J.—State v. The Drainage and Wa¬ 
ter Commissioners of the Township 
of Englewood, 41 N.J.Law 154, 155, 
157. 

90. Eng.—Evans v. Stevens, 4 T.R. 
459, 462, 100 Reprint 986. 

91. Ky.—Jones v. Wilshire, 33 S.W. 
199, 98 Ky. 391, 393, 17 Ky.L. 989. 

92. Distinguished by difference la 
color 

“From a common, popular stand¬ 
point, both in ancient and modern 
times, the races of mankind have 
been distinguished by difference in 
color, and they have been classified 
as the white, black, yellow, and 
brown races. And this is true from 
a scientific point of view. Writers on 
ethnology and anthropology base 
their division of mankind upon dif¬ 
ferences in physical rather than in 
intellectual or moral character, so 
that difference in color, conforma¬ 
tion of skull, structure and arrange¬ 
ment of hair, and the general con¬ 
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tour of the face, are the marks which 
distinguish the various types. But, 
of all these marks, the color of the 
skin is considered the most important 
criterion for the distinction of race, 
and it lies at the foundation of the 
classification which scientists have 
adopted.*’ 

U.S.—In re Saito, C.C.Mass., 62 F- 
126, 127. 

93. Applied io appellate courts 

In the practice of appellate courts, 
this term denotes such a disagree¬ 
ment among the judges that there is 
not a majority in favor of any one 
view, and hence no decision can be 
rendered on the case. But it some¬ 
times also denotes a division into 
two classes, one of which may com¬ 
prise a majority of the judges; as 
when we speak of a decision having 
proceeded from & “divided court.” 
Black L.D. 

94. U.S.—Foss v. Commissioner of 
Internal Revenue, C.C.A, 75 F.2d 
326, 329. 

95. Colo.—Brown v. Van Cise, 193 F. 
495, 69 Colo. 242. 

96. Ga.—Almand v. Whitaker, 39 S. 
E. 395, 113 Ga. 889, $90. 

20 C.J. p 1299 note 77. 

“Equitable division* distinguished 
Okl.—Hughes v. Hughes, 61 P.2d 556, 
558, 177 OkL 614. 

97. Okl.—Hughes v. Hughes, supra. 

98. X.V.—Van Schaick v. Aster, 274 
N.Y.S. 322, 326, 153 Mise. 377. 

99. Or.— BuTton v. Oregon-Washing- 
ton R. & Xav. Co., 38 P,2d 72, 74, 
148 Or. 648. 
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division/* 1 “*per capita* division,” 2 and “property 
division,” 3 

Used adjeetively, the word occurs in several phras¬ 
es, elsewhere construed as indicated in the note. 4 

DIVISIONAL. Having to do with a division, per¬ 
taining to or serving for division; noting or mak¬ 
ing division. 5 


Phrases: “Divisional courts,” 6 “divisional appli¬ 
cation” see the index to the title Patents, and “di¬ 
visional reissues” see Patents § 178. 

DIVISUM IMPERITJM. Latin, a divided jurisdic¬ 
tion; applied, for example, to the jurisdiction of 
courts of common law and equity over the same 
subject. 7 


1* Wis.—Kempster v. Evans, SI N.W. 
327, 328, 81 Wis. 247, 15 L.R.A. 391. 

2. Implies that a property shall be 
divided equally. 

Ky.—Purnell v. Culbertson, 12 Bush 
369, 370. 

3. Am applicable to separate proper¬ 
ty 

"The word ‘division* means much 
more than its most common accep¬ 
tation would imply, in that, although 


there was no common property to di¬ 
vide, the separate property of defend¬ 
ant could and should be divided. 
. . . Such provision could mean 

nothing less than that a fair and just 
amount of defendant’s property 
should be taken from him as the of¬ 
fending party in the suit/* 

Tex.—Scott v. Fort Worth Nat. Bank, 
Civ.App., 125 S.W.2d 356, 362. 

4. "Division fence” see Fences § 1. 
"Division line’* see Boundaries § 17. 


"Division point** see Railroads § 1 r. 
"Division wall” see Party Walls § 1. 

5. Century D. 

6. In English practice 

Courts in England, consisting of 
two or (in special cases) more judg¬ 
es of the high court of justice, sit¬ 
ting to transact certain kinds of busi¬ 
ness which cannot be disposed of by 
one judge. 

Black L.D. 

7. Black L.D. 
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Abandonment, 

Examination before trial, stipulation to furnish 
desired information, f 54 
Points not argued on motion to strike, § 25 
Accidents, 

Reports, 

Privilege, § 72, p. 229 
Production and inspection, § 71(8), p. 218 
Subject matter of examinations, § 32(2), p. 103 
Accounting, 

Rooks, production and inspection, depriving own¬ 
er of use, § 82, p. 264 
Examination before trial, 

Action for accounting, § 23, p. 55 
Enable party to frame complaint in action 
for, § 31, p. 91, n. 21 

Subject matter of examinations, § 32(2), p. 98 
Actions, admissions of facts authorized, § 90 
Adequate remedy at law, 

Grant in equity precluded in case of, SS 2, 10 
Motion to strike bill, § 15 

Adjournments, examination before trial, convenience 
of attorneys, § 50, p. 155 
Admissibility of evidence. 

Admissions of facts requested, § 105 
Documents, 

Prerequisite to production and inspection, 
§ 71(3), p. 212 

Produced for inspection, necessity, § 18 
Examination before trial, determination, § 51, 
p. 156 

Interrogatories, answers to, § 67, pp. 191-197 
Rules, 

Application to interrogatory objections, § 61, 
p. 183 

Objections to interrogatories, § 61, p. 183 
Admissions, 

Against interest, requests for admissions of facts, 
§ 92 

Answers to interrogatories, conclusiveness, § 67, 
p. 196 

Codefendant, failure to appear, § 53, p. 173 
Demurrer to bill, £ 15 
Examination before trial, 

Admissions as precluding right to, § 30(1), 
p. 82 

Examination in respect to matters admitted, 
§ 32(1), p. 95 

Regardless of admissions, § 30(1), p. 82 
Production and inspection of writings and other 
matters, failure to comply with order, § 86, 
p. 271 

Admissions of facts, §§ 88-110, pp. 273-288 
Actions and proceedings authorized, § 90 
Admissibility as evidence, § 105 
Amendment, § 104 
Answer, 

Burden of making, § 99 
Party without knowledge, § 92 
Unresponsive answer, {105 
27 C. J.S. 


Admissions of facts—Continued 
Authenticity, documents, £ 94 
Avoidance of admission, ft 103,107 
Burden of proof, shifting, j 88 
Constitutionality of statutes, f 88 
Constructive admission, reliance on, i 110 
Costs, opening default, noncompliance with re¬ 
quest, £ 110 

Default, relief from, f 110 
Delivery, documents, $ 94 
Denial, £ 103 

Admission, § 207 
Expense of proving facts, £ 108 
Discretion of court. 

Admissions requested, withdrawal or amend¬ 
ment, § 104 
Enforcement, 5 88 
Effect, ft 105,106,109 
Execution, documents, 5 94 
Expenses, proving facts on denial or refusal to 
admit, § 108 

Extension of time, response to request, § 100 
Failure to respond, effect of admission, { 109 
Form, 

Requests or demand, § 97 
Response, § 201 

Genuineness of documents, 5 04 
Information and belief, response based on, £ 103 
Joint tort defendants, use against, £ 105 
Knowledge, 

Facts, party without, § 92 
Party requesting, § 91 
Mailing, documents, § 94 
Notice, filing of requests, § 96 
Objections to request, 5 103 
Opinions, $ 03 
Pleading, post 

Privilege matter, refusal based on, f 107 

Propriety, request or demand, § 97 

Purpose, § 89 

Questions of law, £ 106 

Reasonableness of demand, determination, £ 97 

Receipt, documents, § 94 

Refusal, 

Based on constitutional privilege, £ 107 
Expense of proving facts, £ 108 
Request or demand, ft 95-97, 103 
Response, ft 100,101,103 

Failure to make, effect, £ 109 
Retroactive operation of statute, £ 88 
Scope of statute, matters outside, objections to 
request, £ 103 
Service, 

Requests, § 95 
Response to request, £ 101 
Signatory response, § 101 
Stipulations, £ 106 

Subject matte, ft 91-94, pp. 274-277 
Sufficiency, response, £ 161 
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Admissions of facts—Continued 
Time, 

Request or demand, § 96 
Response, § 100 

Truth, requested matter, admission taking effect, 
S 102 
Use, § 105 

Verification, response, § 101 
Waiver, irregularities, § 98 
Withdrawal, § 104 
Adultery, 

Disclosure of matters subjecting to criminal pros¬ 
ecution for, § 5, p. 16 

Subject matter of examinations, § 32(2), p. 100 
Advance of trial, production of documents for inspec¬ 
tion in, § 18, p. 40 
Adversary’s, 

Evidence, ascertaining, pretrial examinations, § 30 
(1), P. 80 

Examination report by physician, production and 
inspection, § 71(6), p. 217 
Adverse party. Examination before trial, post 
Advice of counsel, examination before trial, refusal 
to answer questions on, § 53, p. 173 
Affidavits, 

Countervailing affidavit, facts negativing exam¬ 
ination, § 44(2), p. 129 
Examination before trial, 

Countervailing affidavit, facts negativing ex¬ 
amination, statement, § 44(2), p. 129 
Facts required to be shown, § 44(2), p. 127 
Form and requisites, § 44, pp. 126-135 
Information and belief, § 44(2), p. 134 
Motion to vacate notice of examination sup¬ 
ported by, § 49, p. 150 
Parties by whom made, § 45 
Interrogatories, order based on affidavit allow¬ 
ing as essential, § 56 

Production and inspection of writings and other 
matters, 

Documents by reference, § 71(2), p. 207 
Notice, § 78, p. 244 

Sealed portions of hooks produced, § 85 
Verification of application by, § 80(4), p. 256 
Affirmative, 

Discovery as confined to matters in support of 
affirmative case, § 4, p. 14 
Examination before this trial, 

Avoidance of affirmative defense, § 30(1), p. 77 
Limiting examination to affirmative defense, 
§ 51, p. 159 

Production and inspection of books and papers 
only by party having, § 76 
Agents. Principal and agent, post 
Aid of suit or defense at law, § 2, p. 8 

Alienation of affections, discovery under statute in 
actions involving, § 23, p. 54 
Amendments, 

Admissions of facts requested, § 104 
Answer, § 12 

Answers to interrogatories, § 63 
Bill, 

Amended bill, preliminary objections, dis¬ 
missal, § 15 

Discovery and relief, § 11(7), p. 30 
E x aminat ion before trial, notice for, § 49, p. 145 


Amendments—Continued 

Interrogatories annexed to amended pleadings, 
§ 58 

Ancillary nature of remedy, equity, § 1 

Animals, production and inspection, § 71(9), p. 221 

Annoyance, § 20, p. 46 

Production and inspection of writings and other 
matters, order to protect against, § 81, p. 260 
Annulment, marriage, general examination, § 23, p. 55 
Answer, §§ 12-14, pp. 30-34 
Admissions of facts, ante 
Amendment, § 12 

Interrogatories, answer to, § 63 
Conclusiveness, § 14 
Demurrer in connection with, § 15 
Discrediting by impeaching general reputation for 
truth, § 14 

Evasive answers. Evasiveness, post 
Evidence, post 
Examination before trial, 

Failure to answer, § 53, pp. 168-174 
Prior to filing answer, § 24, pp. 58, 50 
Exceptions to, § 12 

Costs on sustaining of, § 19 
Excuse for failure to answer, § 13 
Failure to answer, § 13 
Information and belief, post 
Interrogatories, post 
Irrelevant inquiries, § 12 
Oath, waiver of, § 11(4), p. 28 
Positiveness and responsiveness, § 12 
Privilege, claim of, § 17 

Production and inspection of writings and other 
matters, verification of answer to application, 
§ 80(4), p. 257 

Production of books and papers, answer under 
oath required, § IS, p. 42 
Request for admissions of fact, 

Burden of making, § 99 
Party without knowledge, § 92 
Waiver, post 
Appeal and error, 

Discovery invoked in aid of suits originating be¬ 
fore justice of the peace, § 23, p. 56 
Examination before trial, effect of failure to ap¬ 
peal from order, § 47, p. 142 
Application, examination before trial, § 40 
Affidavits on which based, § 44(1), p. 126 
Burden of proof on, § 46, p. 138 
Definite statement of subject of intended inquiry, 
§ 44(2), p. 128 

Facts required to be set forth, § 44(2), p. 127 

Form and requisites, § 44, pp. 125-135 

Jurisdiction of, § 41 

Notice of, § 43 

Order, § 40 

Time of, § 42 

Arbitration proceedings, examination of adverse par¬ 
ty in, § 23, p. 55 

Assessment boards, taxable values, determination, 
pretrial examination, § 29(2), p. 74 
Assignments, grounds for pretrial examination, § 30 
(1), p. 83 

Assignor of party, examination before trial, § 27, p. 63 

Associations, passage of resolution, request for ad¬ 
mission, § 94 
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Attachment, 

Answers to interrogatories, compelling by, $ 68, 
p. 198 

Production and inspection of writings and other 
matters, enforcement of order by, 5 86, p. 269 
Attorney and client, 

Adjournments and continuances, order for exam¬ 
ination, § 50, p. 155 

Discovery in respect of communications between, 
§ 5, p. 15 

Examination before trial. 

Advice of counsel, refusal to answer ques¬ 
tions on, § 53, p. 173 
Affidavit by attorney, § 45 
Confidential communications, § 35, pp. 115,116 
Interrogatories, answer by attorney, § 64 
Place of examination, attorney’s office, $ 41, 
p. 123; § 50, p. 152 

Privileged documents, production and inspection, 
application to show privilege inapplicable, 
§ 80(4), p. 256 

Production and inspection of writings and other 
matters, 

Affidavits verifying application by attorney, 
§ 80(4), p. 256 

Documents involving communications be¬ 
tween attorney and client, § 72, pp. 225- 
230 

Services rendered, subject matter of examina¬ 
tions, § 32(2), p. 99 

Work product of attorney, protection as to in¬ 
terrogatories, § 61, p. 1S2 

Authenticity, documents, admissions of facts, re¬ 
quest, § 94 

Automobile liability insurance policy, production and 
inspection, § 71(5), p. 216 

Automobiles, production and inspection, § 71(9), p. 221 
Availability of evidence, discovery in equity as af¬ 
fected by, § 4, p. 14 
Avoidance, 

Admissions of facts, §§ 103, 107 
Answer containing matters in, proof required, § 14 
Bad faith, § 20, p. 46 
Bank accounts and records. 

Depositor, privilege, § 72, p. 232 
Executor’s account, production, examination be¬ 
fore trial, § 52, p. 162, n. 2 
Bankruptcy, discharge, satisfaction of judgment, ad¬ 
missions of facts, § 90 
Bar, pleading in to bill of discovery, § 12 
Beneficial parties, examination before trial, § 27, p. 63 
Beneficiaries, contingent, examination before trial, 
§ 27, p. 65, n. 88 

Beverages, contaminated, production and inspection, 
§ 71(9), p. 222 
Bill for discovery. 

Bill of particulars distinguished, § 20, p. 47 
Equity, § 11(1-S), PP. 23-30 

Production and inspection of books and papers, 
§ 18, p. 41 

Pure bill of discovery, generally, post 
Buies, application to statutory interrogatories, 
§ 57, p. 176 

Statutory proceedings for examination before 
trial as substitute for, § 20, p. 45 


Bill of particulars. 

Amplification of pleadings, | 69, p. 205 
Distinguished, 

Discovery and inspection, f 69, p. 205 
Discovery bill, f 20, p. 47 

Examination before trial to enable parties to 
frame, $ 31, p. 92 

Failure to comply, vacation, notice to examine, 
$ 49, p. 148 

Motion for, matters of discovery, $ 15 
Preparation, examination to aid, f 24, p. 60 
Prerequisite to examination before trial, f 24, 
p. 59 

Production and inspection of writings and other 
matters, 

Distinguished, § 69, p. 203 
Enable party to famish, $ 74, p. 239 
Binding effect, admission of facts on request, § 106 
Blood grouping tests, subject matter of examinations, 
5 37, p. 120 

Board of education, negligence, pretrial examinations 
through agents, $ 29(2), p. 74 
Books and papers. 

Admissions of Facts, generally, ante 
Description, 

Application for examination, § 44(2), p. 129 
Order for examination, $ 47, p. 141 
Examination before trial, 

Description, 

Application to show, § 44(2), p. 129 
Order for examination, $ 47, p. 141 
Inspection by adverse party, books produced 
on oral examination, $ 87 
Privileged matter, § 52, p. 165 
Production and inspection of writings and other 
matters, generally, post 

Subject matter of examinations, § 32(2), p. 100 
Burden of proof. 

Claim of privilege, production and inspection of 
writings and other matters, $ 72, p. 225 
Examination before trial. 

Application for, § 46, p. 138 
Burden of proof rule allowing, § 33, pp. 106- 
109 

Motion to vacate notice of examination, £ 49, 
p. 150 
Interrogatories, 

Failure to answer, § 68, p. 201 
Materiality, § 61, p. 1S3, n. 59 
Privileged matter, persons claiming, § 35, p. 118 
Production and inspection of writings and other 
matters, 

Claim of privilege, § 72, p. 225 
Compliance with order, § 86, p. 271 
Establishing facts, § 80(6), p. 258 
Buie allowing pretrial examination, $ 33, pp. 106- 
109 

Shifting, requests for admissions of facts, § 88 
Business practices, confidential, disclosure, $ 72, p. 232 
Categorical answers, interrogatories, § 65, p. 188 

Cause of action. 

Admissions of fact, § 89 

Discovery and inspection to prove, $ 69, p, 205 
Examination before trial, 

Application as required to show nature of, 

} 44(2), p. 129 
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Cause of action—Continued 

Examination before trial—Continued 

Matters supporting, § 33, pp. 105-109 
Purpose of determining, § 30(1), p. 79 
Production and inspection of writings and other 
matters, 

Application as required to show, § 80(4), 
p. 250 

Enable party to ascertain, § 74, p. 235 
Certiorari, discovery as not permitted on petition for 
concerning only inferior tribunal’s jurisdiction, 
S 23, p. 56 

Changes, characteristics of object or article, produc¬ 
tion and inspection, § 71(9), p. 223 
Chattels, 

Inspection, § 18, p. 41 
Recovery, § 23, p. 54 

Chemical analysis, production and inspection of sam¬ 
ples of material for, 5 81, p. 261 
Circumstantial evidence, answers to interrogatories 
rebutted by, § 67, p. 197 

Civil actions at law, examination, statutory right, 
§ 20, p. 48 
Civil cases, 

Liberality, statutory procedure, § 20, p. 46 
State, exclusion from statutes, § 23, p. 55 
Civil rights, witnesses, interrogatories violating, § 57, 
p. 178 

Clerk of court, examination before trial, motion be¬ 
fore, § 41 
Codefendants, 

Controversies between defendant and codefend¬ 
ant, § 23, p. 53 

Criminal charge, privilege rule, application, § 5, 
p. 16, n. 94 

Examination before trial, § 27, p. 64 

Failure to appear, admissions, § 53, p. 173 
Production and inspection of writings or other 
matters at instance of, § 77, p. 242 
Response to requested admission of facts, use 
against, § 105 

Collateral matters, pretrial examination, § 30(1), p. 82 
Commission, 

Deposition of corporation, taking at own office, 
§ 50, p. 154 

Examination before trial, § 51, p. 161 
Roving commission, post 

Conclusions of law, admissions of facts, exclusion 
from requests, § 91 
Conclusiveness, 

Answer, § 14 

Production and inspection of writings and other 
matters, affidavits in support of application, 
§80(6), p.258 
Condemnation, 

Necessity of taking, subject matter of examina¬ 
tions, § 32(2), p. 101 
Proceedings, 

Discovery in, § 23, p. 54 
Objections to tentative decree in, examina¬ 
tion had on, § 24, p. 59 

Value and damages, subject of examinations, § 32 
(2), p. 98 

Conditional order, production of documents, § 18, 
P- 43 

Conditions. Production and inspection of writings 
and other matters, post 


Confession, bill taken as confessed on failure to an¬ 
swer, § 13 

Confidential communications, 

Discovery of, § 5, p. 15 

Production and inspection of books and papers, 
§ 72, p. 225 

Conspiracy, disclosure of matters tending to subject 
to criminal prosecution for, § 5, p. 16 
Constitutional, 

Provisions, § 21, pp. 48-51 

Rights, production and inspection of writings and 
other' matters, order infringing upon, § 81, 
p. 260, n. 17 
Construction, 

Rules of procedure, § 2, p. 9, n. 18 
Statutes, 

Discovery statute, § 21, p. 50 
Production and inspection of writings and 
other matters, § 69, p. 203 

Contaminated food and beverages, production and in¬ 
spection, § 71(9), p. 221 
Contempt, 

Disobedience of orders in equity for production 
of books and papers, § 18, p. 43 
Examination before trial, witness failing to ap¬ 
pear or answer, § 53, p. 171 
Failure to answer interrogatories, § 68, p. 197 
Production and inspection of writings and other 
matters, 

Inspection of sealed portions of books or pa¬ 
pers produced, § 85 

Punishment by for failure to comply with 
order, § 86, p. 269 
Continuances, 

Examination before trial, convenience of wit¬ 
nesses, § 50, p. 155 

Failure to answer interrogatories, § 68, p. 197 
Continuation, examination before trial, § 54 
Continuing nature, interrogatories, § 57, p. 178 
Contracts, 

Accounting, prerequisites, § 24, p. 60 
Actions on, § 23, p. 53 

Subject matter of examinations, § 32(2), p. 98 
Contributory negligence, 

Admissions of facts, § 91 

Answers to interrogatories* conclusiveness, § 67, 
p. 197 

Control of proceedings, pertinent and relevant facts, 
§ 1, p. 8, n. 17 
Convenience, 

Doctors and nurses, examination by referee, § 50, 
p. 154 

Examination before trial, 

Attorneys, adjournments and continuances, 
§ 50, p. 155 

Doctors and nurses, examination by referee, 
§ 50, p. 154 
Parties, § 30(1), p. 82 

Conversations between parties, recordings, produc¬ 
tion and inspection, order, § 81, p. 260 
Conviction of crime, subject matter of examinations, 
§ 32(2), p. 100 

Copying, production and inspection of writings, § 69, 
p. 205 

Corporations, 

Bill for discovery as lying against, § 10, p. 22 
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Corporations—Continued 

Costs, officers as deemed part of corporation for 
purpose of taxing, § 19 

Discovery in respect to officers or stockholders, 
§ 4, p. 15 

Dissolutions, § 23, p. 54 
Examination before trial. 

Filing interrogatories as permitted, § 25 
Name of officer whose examination is asked 
as required to be shown in application, 
§ 44(2), p. 134 

Officers, agents or stockholders, 5 29(1), 
pp. 67-72 

Order for examination, § 47, p. 141 
Subpoenaing books and records to refresh 
recollection of witness, § 52, p. 168 
Interrogatories, 

Answers to, § 64 

Verification of answers, § 65, p. 190 
Production and inspection of wrtings and other 
matters, § 71(3), p. 211, n. 64; $ 76, p. 241 
Books and papers, § 76, p. 241; § 77, p. 242 
Self-incrimination, refusal to give information 
as to agents or servants on ground of, § 5, 
P. 17 

Costs, § 19 

Admission of facts requested, default in compli¬ 
ance, opening, § 110 
Examination before trial, § 38 
Failure to answer interrogatories, § 68, p. 197 
Production and inspection of writings and other 
matters, demand for inspection as affecting, 
§ 78 

Counter letter, answer to interrogatory as equivalent 
of, § 62 

Counterclaim predicated on information and belief, 
§ 24, p. 58 

Countervailing affidavit, negativing facts, statement, 
§ 44(2), p. 129 
Counties, 

Interrogatories, compelling answer, § 59 
Officers and employees, examinations before trial, 
§ 29(2), p. 73 

Court of Claims proceedings, § 23, p. 55 
Court records, production and inspection, privilege, 
§ 72, p. 232 

Criminal activity, bill seeking, motion to strike, § 15 
Criminal proceedings, aid of discovery resorted to in, 
§ 3 

Criminal prosecutions. 

Disclosure of matters tending to subject to, f 5, 

p. 16 

Examination before trial respecting matters tend¬ 
ing to subject party to, § 35, p. 115 
Cross bill, 

Discovery, equity, § 11(1-8), pp. 23-30 
Production or inspection of books and papers in 
equity, § 18, p. 41 
Cross-examination, 

Examination before trial, 

Purpose of, § 30(1), p. 81 
Questioning as on, § 51, p. 157 
Testimony taken admissible as, | 39 
Interrogatories, 

Answers supported by questions, § 67, p. 197 
Permitting, § 57, p. 178 


Cumulative evidence sought by bill, grant in equity 
in case of, 5 2 f p, 11 
Cumulative remedies, 

Bills of particulars and discovery, { 20, p. 47 
Statutory provisions, f 20, p. 46 
Jurisdiction of equity, { 7 
Curiosity, 

Examination before trial to gratify, f 30(1), p. 82 
Grant of in equity to gratify, S 2, p. 9 
Production of documents merely to gratify, § 1$, 
p. 39 
Damages, 

Production and inspection of writings and other 
matters in order to enable party to state with 
certainty, $ 74, p. 239 

Special, motion to make definite, § 20, p. 47 
Subject matter of examinations, $ 32(2), p. 96 
Dead persons, production and inspection of burled 
human bodies, | 71(9), p. 220 
Death cases, liberal allowance of discovery, § 23, p. 57 
Decedents, 

Confidential communications tending to disgrace, 
production and inspection, § 72, p. 232 
Transactions and statements, subject matter, ex¬ 
aminations, { 32(1), p. 95 

Decree pro confesso, failure to answer interrogatories, 
§ 68, p. 198 

Deeds, production and inspection of, § 71(2), p. 207 
Default, 

Admitting facts requested, relief, $ 110 
Answer to interrogatories, entry, § 63, p. 187, 
n. 98.5 

Examination before trial. 

Default of defendant to appear for exam¬ 
ination, waiver of, § 53, p. 173 
Defendant having defaulted, § 27, p. 64 
Default judgment. 

Failure to answer interrogatories, § 68, p. 198 
Production and inspection of writings and other 
matters, failure to comply with order, § 86, 
p. 270 
Defendants, 

Codefendants, generally, ante 
Controversies between defendant and co-defend¬ 
ant, 5 23, p. 53 
Default, generally, ante 
Examination before trial, generally, post 
Joint tort defendants, response to requested ad¬ 
mission of facts, use against, § 105 

Defense, 

Admissions of facts, § 89 

Bill for discovery in aid of, showing required, 
f 11(3), p. 25 

Discovery in equity in respect to matters in dis¬ 
proof of, § 4, p. 14 
Examination before trial, 

Adverse party to obtain information neces¬ 
sary, i 30(1), p. 77 

Application as required to show nature of, 

$ 44(2), p. 129 

Matters concerning, § 33, p. 105 
Definitions, § 1 

Adverse party, § 27, pp. 62-66 
Necessary, grounds for examin at ion, $ 30(1), p. 78 
Occurrence witness, pretrial exam i n a tion, § 30(2), 
p. 85 
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Defini tions—Continued 

Pertinent to the issue made in pleadings, grounds 
for examination, 5 30(1), p, 78 

Delay, 

Interrogatories propounded for, § 61, p. 1S4 
Pretrial examination to avoid, § 30(1), p. SI 
Production and Inspection of writings and other 
matters, application for, § 80(2), p. 24S 
Delivery, documents, admissions of facts, requests, 
S 04 
Demand, 

Admissions of facts, generally, ante 
Inspection of writings, production as dependent 
on, § 78 

Production or inspection of boohs and papers, 
necessity of, § 18, p- 41 
Demurrer, § 15 

Interrogatories subject to, § 81, p. 1S5 
Denial, 

Admissions of facts, ante 

Allegations In verified answer to petition, produc¬ 
tion and inspection of writings, etc., § S0(6), 
p. 258 
Depositions, 

Admissions of facts, answer distinguished, § 99 
Answer to interrogatories, evidence, introducing 
part, § 67, p. 194 

Corporation, commission to take at home office, 
5 50, p. 154 

Nature, statutory proceedings, § 20, p. 4S 
Preclusion of discovery, § 20, p. 47 
Description, 

Examination before trial, description of papers on 
motion for production of books and papers, 
§ 52, p. 168 

Production and inspection of writings and other 
matters, 

Application as required to describe writings, 
§ 80(4), p. 253 

Order as required to contain description, § 81, 

p. 262 

Detinue, bill of discovery as lying in aid of action of, 
§3 

Diligence, bill for discovery, 

As required to show, § 11(3), p. 2S 
Filing, § 11(2), p. 23 
Disclaimer, § 15 
Discretion, 

Admissions of facts, ante 
Costs, examination before trial, § 38 
Examination before trial, § 22 
Place of, § 50, p. 153 

Production of books and papers in aid of ex¬ 
amination, § 52, pp. 161, 166 
Scope and extent of, § 51, p. 15S 
Striking pleadings for failure to appear or 
answer, § 53, p. 172 
Extent of inquiry in equity, § 4, p. 12 
Interrogatories, 

Annexing to pleading after filing of, § 5S 
Further answer to, § 65, p. 190 
Striking of, § 61, p. 183 
Successive interrogatories, § 57, p. 178 
Time for answering, § 63 


Discretion—Continued 

Production and inspection of writings and other 
matters. 

Deferring ruling on application, § IS, p. 42 
Order granting, § SI, p. 259 
Protection of documents, discretion of court, § IS, 
p. 40 

Disgrace, privilege in respect of matters tending to 
disgrace party, § 5, p. 17 
Dismissal or nonsuit, 

Failure to answer interrogatories, § 6S, p. 198 
General demurrer, § 15 
Preliminary objections, § 15 
Production or inspection of writings and other 
matters, nonsuit for failure to comply with 
order, § S6, p. 270 

Disobedience of order, production of books and papers 
in equity, § 18, p. 43 

Disputed points, reduction, purpose of pretrial exam¬ 
ination, § 30(1), p. 78 
Distinctions, § 1, n. 6 

Domicile, interrogatories, service by leaving copy at, 
§ 60(2) 

Drawings, equity as having power to authorize mak¬ 
ing of, § IS, p. 40 

Dwelling house, examination before trial of adverse 
party at, § 50, p. 152 

Eaniings, subject matter of examinations, § 32(2), p. 96 
Easements, source, subject matter of examinations, 
§ 32(2), p. 100 
Ejectment, § 23, p. 53 
Embarrassment, § 20, p. 46 

Production and inspection of writings and other 
matters, order to protect against, § 81, p. 260 
Embezzlement, disclosure of matters tending to sub¬ 
ject to criminal prosecution for, § 5, p. 16 
Eminent domain, discovery under statute in condem¬ 
nation proceeding, § 23, p. 54 
Employee, 

Examination of party through, § 27, p. 65 
Work product, statements and reports, privilege, 

§ 72, p. 229 

Employment, subject matter of examinations, § 32(2), 
p. 99 

Engines and machinery, production and inspection, 

§ 71(9), p. 221 

Entirety, answer required to be used as, § 14 
Equity, §§ 1-19, pp. 3-44 

Abrogation of jurisdiction of, statutory provi¬ 
sions, § 7 

Actions in aid of which discovery may be ob¬ 
tained, § 3 

Adequate remedy at law as precluding grant in, 

§ 2, p. 10 

Ancillary nature of remedy, § 1 
Bill for discovery, § 11(1-8), pp. 23-30 
Confidential communications, discovery of, § 5, 
p. 15 

Costs in, § 19 

Cross bill in, § ll(l-S), pp. 23-30 
Cumulative remedies, § 7 
Demurrer in, § 15 
Discovery as incident to suit, § 1 
Grounds of remedy, §§ 2-7, pp. 8-19 
Interrogatories, § 16 
Jurisdiction of court, § 9 
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Equity—Continued 

Matters as to which discovery may be obtained, 
§ 4, pp. 12-15 

Maxims, necessity to satisfy, § 2, p. 10, a 29 
Nature of remedy in, § 1 
Origin of remedy in, § 1 
Parties or persons, discovery of, § 4, p. 15 
Parties to bill, § 10, pp. 20-23 
Persons by and from whom discovery may be ob¬ 
tained, § 10, pp. 20-23 
Plea or answer, §§ 12-14, pp. 30-34 
Powers with respect to discovery as regulated 
by statute, § 7 
Practice and procedure, § 8 

Production and inspection of writings and 
other matters, § IS, p. 41 

Privileged communications, discovery as to, § 5, 
p. 15 

Process in, § 9 

Production and inspection of writings and other 
matters, § IS, pp. 3S-43 
Application to legal or equitable actions, § 70 
Retaining bill for relief for purpose of discovery, 
§ 6 

Right to remedy in, §§ 2-7, pp. 8-19 
Rules, 

Application to statutory interrogatories, g 57, 
p. 176 

Statutory adoption, § 20, p. 46 
Scope of remedy in, § 1 

Statutory provisions as affecting original aux¬ 
iliary jurisdiction, § 7 
Evasiveness, 

Answers, interrogatories, § 65, p. 1S9 
Striking of, § 66 

Response to request for admissions of facts, § 101 
Evidence, 

Admissibility of evidence, ante 
Answer as, § 14 

Interrogatories, answers to, § 16; § 67, 

pp. 191-197 

Availability, showing as prerequisite, § 30(1), p. 83 
Documentary evidence, principles governing dis¬ 
covery in respect of, § IS, p. 38 
Documents produced for inspection, necessity of 
admissibility, § 18, p. 40 
Examination before trial, 

Admissibility of evidence, determination of, 
§ 51, p. 156 

Adversary’s evidence, ascertaining, § 30(1), 

p. 80 

Availability, showing, § 30(1), p. 83 
Disclosing, § 32(1), p. 95 
Hearsay testimony, § 34, p. 113 
Intent to use as evidence on trial, applica¬ 
tion as required to show, § 44(2), p. 132 
Offering in evidence books and papers or¬ 
dered to be produced, § 52, p. 166 
Reading testimony taken on, § 39 
Testimony taken as evidence* § 39 
Transcript of testimony. 

Admission in toto, § 39 
Correction of, § 51, p. 160 
Hearsay, generally, post 

Incriminating testimony. Self-incrimination, post 

Interrogatories, post 

Necessary to prove case, § 2, p. 8 


Evidence—Continued 

Obtaining for trial, purpose of discovery, g 30(1), 
p. 76 

Production of books and papers, proceeding by 
which sought or recitals in order granting 
application as admissible in, { 18, p. 43 
Ex parte application, examination before trial, g 43 
Examination before trial. 

Abandonment in reliance on stipulation to fur¬ 
nish desired information, g 54 
Accessibility of information sought, petition as 
required to show, g 44(2), p. 132 
Actions and proceedings in which authorized*, § 23, 
pp. 53-57 

Adjournments and continuances, convenience of 
attorneys, § 50, p. 155 
Admissions, ante 
Adverse party, $ 27, pp. 62-66 
Affidavits, ante 

Affirmative defense. Affirmative, generally, ante 
Annoying or harassing opposing party as pur¬ 
pose of, § 30(1), p. 82 

Answer, failing to answer, g 53, pp. 168-174 
Appeal and error, effect of failure to appeal from 
order, § 47, p. 142 

Application, examination before trial, ante 
Ascertainment of parties to sue as purpose of, 
§ 30(2), pp. 84-89 
Attorney and client, ante 
Beneficial parties, g 27, p. 63 
Bill of particulars, enabling parties to frame, g 31, 
p. 92 

Binding effect of testimony taken on, g 39 

Books and papers, ante 

Burden of proof, ante 

Cause of action, ante 

Codefendants, S 27, p. 64 

Failure to appear, admissions, § 53, p. 173 
Collateral matters, g 30(1), p. 82 
Commencement of action, as essential, § 24, p. 57 
Commission for examination, § 51, p. 161 
Commissioner appointed to take examination, ju¬ 
risdiction of, g 41 
Competency, 

Determination of competency of evidence on, 

§ 51, p. 156 

Matters sought to be elicited, § 34, pp. 109-114 
Condemnation, necessity of taking, g 32(2), p. 101 
Condition of cause as affecting right, § 24, pp. 57- 
60 

Conduct of, §§ 51, 52, pp. 155-168 

Confession of propriety of order for, § 47, p. 139 

Contempt witness failing to appear or answer, 

§ 53, p. 171 

Continuation of examination, g 54 
Convenience, ante 
Corporations, ante 
Correction of transcript, g 51, p. 160 
Costs, § 38 

Criminal prosecutions, matters tending to subject 
parties to, g 35, p. 115 
Cross-examination, ante 

Custody of books and papers produced in accord¬ 
ance with order for, g 52, p. 167 
Declaratory statement of items on which exam¬ 
ination sought, g 44(1), p. 127 
Default, ante 
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Examination before trial—Continued 
Defense, ante 

Definite statement of subjects of intended inquiry 
in application for, § 44(2), p. 128 
Delay, avoidance, 8 30(1), p. 81 
Description of papers on motion for production of 
books and papers, § 52, p. 168 
Determination of application, § 46, p. 136 
Directors of corporation, § 29(1), p. 68 
Disclosure of opposing party’s evidence, § 32(1), 
p. 95 

Discretion, ante 

Disputed points, reduction, 8 30{1), p. 78 
Distinguished from general right of inspection, 
8 69, p. 205 

Documents to refresh memory, production and in¬ 
spection, 8 71(2), p. 207 

Dwelling house of adversary, right to examine 
before trial at, f 50, p. 152 
Entitling papers in proceeding, § 39 
Enumeration of subjects of intended inquiry in 
application for, f 44(2), p. 128 
Evidence, ante 
Ex parte application, 8 43 

Excusable neglect, second examination on account 
of, §54 

Executors or administrators, § 25 
Expeditiousness, § 51, p. 157 
Expense, avoidance, § 30(1), p. 81 ,* § 50, p. 157 
Expert opinions, J 32(1), p. 93 
Extent of examination, §§ 51, 52, pp. 155-16S 
Facts supporting cause of action or defense, § 33, 
pp. 105-109 

Failure to appear and answer, § 53, pp. 168-174 
Financial condition of defendant, § 34, p. 112 
Fishing excursion, | 30(1), p. 79 
Foreign corporations, § 29(1), p. 71 
Place of, § 50, p. 153 

Forfeiture, matters tending to subject party to, 
§ 35, p. 115 

Form of application, § 44(1), pp. 126-135 
Fraud, examination as to matters of, § 32(2), p. 99 
Freedom in examination, § 51, p. 155 
General examination, authority to grant order 
for, § 51, p. 158 
Good faith. 

Application for, § 44(1), p. 126 
Vacation of notice of examination not sought 
in, § 49, p. 146 

Grounds of, §§ 30(1-3), 31, pp. 75-92 

Application as required to show, § 44(2), 
p. 133 

Guardian, § 27, p. 63 
Hearing on application, § 46, p. 136 
Husband and wife, confidential communications 
between, § 35, p. 114 

Inadvertence, second examination on account of, 
S 54 

Inferences drawn from facts, questions pertain¬ 
ing to, § 32(1), p. 93 

Information and belief, affidavits on, § 44(2), 
p. 134 

Inquiry limited, § 51, p. 156 
Insane defendant, § 26 
Insurance coverage, 8 32(2), p. 101 
Interested persons, § 27, p. 62 
Interrogatories, post 


Examination before trial—Continued 

Interrogatory form of statement, § 44(1), p. 127 
Joinder of proceeding with proceeding for dis¬ 
covery of writings, § 80(1), p. 247 
Jurisdiction of proceedings for, § 41 
Knowledge, 

Hatters sought to be elicited as affecting 
right, § 30(3), p. 89 

Showing as to in application, § 44(2), p. 132 
Laches, § 42 

Continuation of examination refused on ac¬ 
count of, § 54 

Latitude given, § 51, p. 155, n. 66 
Leave of court, § 39 
Libel and slander, § 32(2), p. 103 
Limiting examination, use of books and papers or¬ 
dered to be produced, § 52, p. 165 
Limits of examination of parties, § 51, p. 159 
Materiality, post 

Matters supporting cause of action or defense, 
§ 33, pp. 105-109 

Minutes, examination, signature of party exam¬ 
ined, § 51, p. 160 

Misrepresentations, matters of, § 32(2). p. 99 
Modification of order for, § 49, pp. 143-151 
Motion, § 41 

Vacating or modifying order, § 39 
Municipal corporations, officers or employees of, 
§ 29(2), pp. 72-74 
Names of parties, 

Application as required to show, § 44(2), 
p. 133 

Party examined, notice of examination as re¬ 
quired to show, § 47, p. 140 
Nature of proceedings, § 39 
Necessity, post 

Negligence cases, limitations, § 32(2), p. 101 
Nonresidents, post 
Notice, post 
Objections, post 

Occurrence witness, defined, § 30(2), p. 85 
Offering in evidence books and papers ordered to 
be produced on examination, § 52, p. 166 
Office address of attorneys, application as re¬ 
quired to show, § 44(2), p. 133 
Officers of corporation, § 29(1), pp. 67-72 
Oral examination, discovery by, statutory provi¬ 
sions, § 21, p. 49 
Order, post 

Out of state receiver, § 25 
Parties to record, § 27, pp. 62-66 
Partnerships, § 32(2), p. 104 
Penalties, matters tending to subject parties to, 
§ 35, p. 115 

Pendency and condition of cause, § 24, pp. 57-60 
Pending action, post 

Personal knowledge of opposing party, interroga¬ 
tories as required to concern matters within, 
§ 32(1), pp. 93, 94 
Persons, 

Entitled, § 25 
Not parties, § 28 
Relationship, § 32(2), p. 104 
Who may be examined, §§ 26-29, pp. 61-75 
Physical examination, § 37 

Physician and patient, confidential communica¬ 
tions between, § 35, pp. 115, 117 
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Examination before trial—Continued 
Place, post 
Pleading, post 

Prejudice, denial without, § 46, p. 138 
Prima facie proof of material allegations of legal 
cause of action as essential, f 46, p. 136 
Principal and agent, affidavit by agent, § 45 
Priority, § 51, p. 157 
Privacy, right of, § 32(2), p. 103 
Private papers, order for production of books 
and papers as not giving right to examine, 
§ 52, p. 167 

Privileged matter, § 35, pp. 114-118 
Probate proceedings, § 33, p. 109 
Proceedings in action, § 39 
Production and inspection of writings and other 
matters, post 

Proof of own case, adverse party examination, 
§ 30(1), p. 79 

Proponent of will, § 27, p. 65 
Public benefit corporations, § 29(2), p. 73 
Public corporations, officers or employees of, § 29 
(2), pp, 72-74 
Public records, post 

Punishment of witness failing to appear, g 53, 

p. 168 

Purposes of, §§ 30(1-3), 31, pp. 75-92 

Record of as admissible in trial of action, § 39 

Relevancy, post 

Remedy provided by statute, § 39 
Residence of parties to action, application as re¬ 
quired to show, § 44(2). p. 133 
Scope of examination, §§ 51, 52, pp. 155-168 
Second examination, § 54 
Self-incrimination, § 35, pp. 116, 117 
Service, post 

Sources of information sought to be elicited as 
affecting right, § 30(3). p. 90 
Special circumstances, § 30(1), p. S3 

Showing as to in application, § 44(2), p. 133 
State officers or employees, § 29(3), p. 75 
Stay of proceedings, post 
Stipulation, 

Furnish desired information, abandonment of 
examination on, § 54 

Respecting presence at trial as affecting right, 
§ 30(1), p. 82 
Stockholders, post 

Striking pleadings for failure of parties to ap¬ 
pear for examination, § 53, p. 168 
Subject matter of, §§ 32-35, pp. 92-118 
Subpoena, post 

Subpoena duces tecum, production of books and 
papers procured by, § 52, pp. 162, 172 
Surprise, second examination on account of, § 54 
Testamentary capacity, will contest, § 33, p. 109 
Time, § 50, p. 154 
Application, § 42 
Trade secrets, § 32(1), p. 105 

Conduct of examination in manner to prop¬ 
erly safeguard, § 51, p. 160 
Undue influence, inquiry as to in respect of will 
contest, § 33, p. 109 
Usury, matters of, § 32(2), p. 99 
Vacation of order for, § 49, pp, 143-151 
Waiver, post 


Examination before trial—Continued 

Warrant, attendance of witness procured by, f 53, 
p. 169 

Will contest, § 33, p. 109 

Willful refusal to appear or answer, striking 
pleadings for, f 53, p. 171 
Witnesses, poet 
Exceptions, 

Answer, g 12 

Costs on sustaining of, g19 
Interrogatories, post 
Execution, 

Discovery in aid of, | 20, p. 47, n. 28.5 
Documents, admissions of facts, requests, § 94 
Executors and administrators. 

Rank records, production, examination before 
trial, } 52, p. 162, n. 2 

Books, production and inspection, § 71(5), p. 216 
Discovery in proceedings to remove executor, g 23, 
p. 54 

Examination before trial by, g 25 
Exhibits, proved by adversary, inspection, J 18, p. 40 
Existence of cause of action. 

Bill for discovery as required to show, g 11(3), 
p. 25 

Necessity under statute, g 20, p. 48 
Expense, 

Examination before trial, avoidance, $ 30(1), p. 81; 
§ 51, p. 157 

Production and inspection of writings and other 
matters, 

Objection to grant of remedy on ground of, 
S 79 

Tender of necessity, § 82, p. 267 
Proving facts on denial or refusal of party to 
admit, 5 108 

Extent of inquiry, equity, § 4, p. 12 
Facts, requests for admissions of. Admissions of 
facts, generally, ante 

Failure to answer, bill taken as confessed, § 13 
False arrest, § 23, p. 53 

Federal courts, bill of discovery as lying in aid of 
prosecution or defense of civil suit in, 5 3 
Fiduciary relationship, examination before trial of 
one standing in fiduciary relationship with ad¬ 
verse party, § 27, p. 63 
Filing, 

Answers to interrogatories, g 63 
Bill of discovery, time, § 11(2), p. 23 
Financial condition, examination before trial in re¬ 
spect of, g 34, p. 112 

Fines, production and inspection of writings and oth¬ 
er matters, failure to comply with order, g 86, 
p. 269 

Fingerprints, submission for inspection, g 71(9), p. 222 
Fishing bill or expedition, g 1, n. 2 

Examination before trial for purpose of, g 30(1), 
p. 79 

Grant to enable party to engage In, § 2, p. 9 
Interrogatories, exelusion on objection, g 61, p. 182 
Production and inspection of books and papers, 
g 74, p. 234 

Flowage rights, subject matter of examinations, g 32 
(2), p. 100 

Foods, contaminated, production and inspection, g 71 
(9), p. 221 
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Foreign corporations, 

Examination before trial, 5 29(1), p. 71 
Place of, § 50, p. 153 

Interrogatories, requiring answer to, § 59 
Place of examination, discrimination, § 21, p. 50, 
n. 43.5 

Production and inspection of books and records 
within forum, § 77, p. 242 
Foreign states. 

Bill of discovery as lying in aid of prosecution 
or defense of civil suit in, § 3 
Production and inspection of writings and other 
matters, order granting examination in, § S2, 
p. 265 
Forfeiture, 

Demurrer on ground bill would subject defendant 
to, $ 15 

Examination before trial in respect of matters 
tending to subject parties to, § 35, p. 115 
Privilege in respect to matters subjecting party 
to, § 5, p. 17 

Form, 

Admissions of facts, generally, ante 
Answers to interrogatories, § 65, pp. 1SS-191 
Interrogatories, post 

Production and inspection of writings and other 
matters, 

Application for, § 80(4), pp. 249-257 
Order for, § 81, p. 261 

Fraud, 

Discovery in actions involving or based on, § 23, 
p. 53 

Examination before trial as to matters of, § 32(2), 
p. 99 

Fraudulent conveyances, discovery in proceedings to 
set aside, § 23, p. 54 

Frivolous interrogatories, answer to as not required, 
§ 57, p. 177 

Function of discovery, § 1 

Garnishment, discovery in proceedings, statutory pro¬ 
visions, § 23, p. 54 
General demurrer, § 15 

Good cause of action, bill for discovery as required to 
allege, § 11(3), p. 25 
Good faith. 

Examination before trial. 

Application for, § 44(1), p. 126 
Vacation of notice of examination not sought 
in, § 49, p. 146 

Statutory proceedings, § 20, p. 46, n. 23.30 
Grounds, §§ 2-7, pp. 8-19 

Examination before trial, ante 
Production and inspection of writings and other 
matters, § 74, pp. 234-240 

Guardian and ward, examination of guardian before 
trial in action by infant, § 27, p. 63 
Hearing, 

Bill of discovery in aid of action at law, § 8 
Examination before trial, application for, § 46, 
p. 136 

Preliminary hearing, post 

Production and inspection of writings and other 
matters, application for, § 18, p. 42; § 80(6), 
p. 257 
Hearsay, 

Examination before trial in respect of, § 34, p. 113 


Hearsay—Continued 

Interrogatories, § 34, p. 113 

Answers including, § 65, p. 189 
Consideration of interrogatories calling for, 
§ 57, p. 178 

Objections taken to as, § 61, p. 1S2 
Hospital records, production, 

Examination before trial, § 52, p. 162, n. 2 
Inspection, § 72, p. 230 

Human bodies, production and inspection of buried 
human bodies, § 71(9), p. 220 
Husband and wife, 

Discovery to obtain evidence to use against 
spouse, § 5, p. 16 

Examination before trial, confidential communica¬ 
tions between, § 35, p. 114 
Financial status, husband, subject matter of ex¬ 
aminations, § 32(2), p. 97 
Transactions between, privilege, § 17, n. 50.5 
Hypothetical questions, interrogatories, striking of, 
§ 61, p. 184 

Identification, books and documents, application for 
production and inspection, § 80(4), p. 253 
Identity, discovery in respect to identity of contem¬ 
plated parties, § 4, p. 15 

Impeachment, discrediting answer by impeaching gen¬ 
eral reputation for truth, § 14 
Implication, admission or denial by, § 12 
Inadvertence, second examination before trial on ac¬ 
count of, § 54 

Income tax returns, production and inspection, § 71 
(5), p. 215; § 72, p. 233 

Incompetent persons, preliminary examination, § 46, 
p. 137 

Inconvenience, production and inspection of writings 
and other matters, 

Excuse for failure to comply with order, § 86, 
p. 272 

Objection to grant on ground of, § 79 
Incriminating testimony. Self-incrimination, post 
Indispensability, 

Grant in equity as dependent on, § 2, p. 11 
Retention of bill for relief for purpose of discov¬ 
ery, § 6 

Infants, 

Examination by adverse party, § 27, p. 63 
Mental capacity, preliminary examination to de¬ 
termine, § 46, p. 136 
Parties to discovery, § 10, p. 21 
Information and belief, 

Admissions of facts, response based on, § 103 
Answers, § 12 

Interrogatories, § 65, p. 190 
Examination before trial, affidavit of, § 44(2), 
p. 134 

Production and inspection of writings and other 
matters, application based on, § 80(4), p. 257 
Information sought, production and inspection of writ¬ 
ings and other matters, application to show ex¬ 
haustion of source, § 80(4), p. 253 
Inherent jurisdiction, equity, § 9 
Injunction, 

Invoking discovery statute as yielding right, § 20, 
p. 47, n. 24 

Pendente lite, discovery in proceedings for, § 23, 
p. 54 

Injury to parties, use of discovery, § 20, p. 46 
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Inquisition into affairs, protection, § 2, p. 10 
Insanity, 

Examination of insane defendant before trial, 
§ 26 

Interrogatories, insane complainant exonerated 
from answering, § 16 
Inspection, 

General right. Production and inspection of writ¬ 
ings and other matters, generally, post 
Property, § IS, p. 41 

Safeguarding rights of parties, order, § 81, 

p. 260 

Writings, equity, § 18, pp. 38-43 
Insurance coverage, subject matter of examinations, 
§ 32(2), p. 101 

Interest in subject matter, maintenance of bill requir¬ 
ing, § 10, p. 21 

Interrogatories, §§ 55-68, pp. 175-202 

Affidavit, order based on as essential, § 56 
Amended pleadings, annexing to, § 58 
Annexing to pleadings, § 60(1) 

Answers, § 61, p. 182; §§ 62-68, pp. 186-202 
Agents or attorneys, § 64 
Amendment, § 63 
Annexing to, § 60(1) 

Attachment to compel, § 68, p. 198 

Burden of proof on failure to answer, § 68, 

p. 201 

Categorical nature, § 65, p. 1S8 
Circumstantial evidence as rebutting, § 67, 
p. 197 

Conclusions of law and fact, § 65, p. 1S9 
Conclusiveness, § 67, p. 196 
Contempt for failure to answer, § 68, p. 197 
Continuance of cause on failure of answer, 
§ 68, p. 197 

Corroboration of testimony rebutting, § 67, 
p. 197 

Costs on failure to answer, § 68, p. 197 
Cross-examination, supported by questions on, 
§ 67, p. 197 

Decree pro confesso on failure to answer, 
§ 68, p. 19S 

Evidence, § 16; § 67, pp. 191-197 
Exceptions, § 66 

Failure to answer, § 68, pp. 197-202 
Filing, § 63 

Form, § 65, pp. 1SS-191 
Further answer, § 65, p. 190 
Generality, § 65, p. 1S9 
Hearsay, § 65, p. 1S9 
Immaterial matters, § 66 
Information and belief, § 65, p. 190 
Irrelevant matters, § 66 
Judgment by default on failure to answer, 
§ 68, p. 19S 

Nature of pleading, § 62 
Nonsuit on failure to answer, § 68, p. 19S 
Party answering as entitled to benefit wheth¬ 
er introduced by adversary or not, § 67, 
p. 194 

Persons by whom made, § 64 
Persons required to answer, § 59 
Qualifying, § 65, p. 189 
Reading in evidence, § 67, p. 192 
Remedies on failure to answer, § 68, pp. 197- 
202 


Interrogatories—Continued 
Answers—Continued 

Requisites, £ 65, pp. 181-191 
Signature, § 65, p. 190 

Stay of proceedings on failure to answer, 
$ 68, p. 197 
Striking of, $ 66 

Striking out pleadings on failure to answer, 
£ 68, p. 198 

Sufficiency, £ 65, p. 190 
Time for making, § 63 
Verification, $ 65, p. 190 
Written exceptions as essential, £ 66 
Application for order requiring answer as essen¬ 
tial, £ 56 

Attachment, compelling answer by, £ 68, p. 198 
Burden of proof. 

Failure to answer, § 68, p. 201 
Materiality, £ 61, p. 183, n. 59 
Capacity to maintain action as prerequisite to 
propounding, £ 59 
Categorical answers to, § 65, p. 188 
Competency of matters sought to be elicited, § 34, 
p. 113 

Conclusiveness of answers to, $ 67, p. 196 
Confession of, failure to answer, £ 68, p. 198 
Contempt for failure to answer, £ 68, p. 197 
Continuing nature, £ 57, p. 178 
Corporations, 

Answers to, £ 64 

Verification of answers, § 65, p. 190 
Counter letter, answer as equivalent of, J 62 
Cross-examination, 

Answers supported by questions on, § 67, 
p. 197 

Permitted by, § 57, p. 178 
Default for failure to plead, filing after, § 59 
Default judgment, failure to answer, £ 68, p. 198 
Delay, propounding for, £ 61, p. 184 
Demurrer, £ 61, p. 185 
Discretion, ante 

Domicile, service by leaving copy at, § 60(2) 
Equity, § 16 

Evasive answers, £ 65, p. 189 
Striking of, £ 66 
Evidence, 

Answers, £ 16; § 67, pp. 191-197 
Hearsay, generally, ante 
Interrogatories requesting inadmissible in¬ 
formation, objection, § 61, p. 182 
Exceptions, 

Answers, £ 66 

Interrogatories subject to, § 61, p. 1S5 
Filing, 

Answers, § 63 
Time, § 58 

Fishing character, exclusion on objection, £ 61, 

p. 182 

Foreign corporations, compelling answer to* £ 59 
Form, § 57, p. 176 

Answers, £ 65, pp. 181-191 
Frivolous interrogatories, £ 57, p. 177 
Harassment, § 57, p. 178 
Hearsay, ante 

Hypothetical questions, striking interrogatories 
requiring answers to, £ 61, p. 184 
Irrelevancy, § 57, p. 177 
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Interrogatories—Continued 

Issues, filing any time before closing of, § 5S 
Materiality, 

Matters involved, $ 34, p. 113 
Objection, § 61, p. 183 

Mistake, amendment of answer to correct, § 63 
Mode of procedure, § 55 

Nonresidents, answers under commission, § 62 
Nonsuit on failure to answer, 5 68, p. 198 
Notice to party to be interrogated, $ 60(3) 
Number, § 57, p. 178 
Objections, $ 61, pp. 181-186 
Order based on affidavits allowing as essential, 
$ 56 

Oversight, amendment of answers to correct, § 63 
Partnership, answers to, $ 61 
Persons by whom propounded, § 59 
Pleading, 

Affidavit accompanying interrogatories filed 
with, $ 56 
Annexing, $ 60(1) 

Demurrer, § 61, p. 185 

Equity, interrogatories as part, § 20, p. 47 
Filing with, § 58 

Preparation with reference to particular case, 
§ 57, p. 177 

Procedure, statutory provisions controlling, § 55 
Propounding, persons who may propound, § 59 
Qualifying answers to, § 65, p. 189 
Beading in evidence, § 67, p. 192 
Beasonable time before trial, propounding within, 
$ 58 

Belevancy, post 

Bepetition, striking on ground of, § 61, p. 184 
Requisites, § 57, p. 176 
Rules of court, 

Compliance with, § 57, p. 177 
Time for making answers, § 63 
Service of copy, § 60(2) 

Special damages, § 20, p. 47 
Specificness, § 57, p. 177 

Statutory provisions, § 20, p. 47; §§ 55-68, 

pp. 175-202 

Stay of proceedings on failure to answer, § 68, 
p. 197 

Striking answers to, § 66 

Successive interrogatories, allowance of, § 57, 
p. 178 

Summons, delivery with, § 58 
Surplusage, $ 60(1) 

Time, 

Answer, § 63 

Limitation, date or time period, § 34, p. 112 
Objections, § 61, p. 185 
Propounding, $ 58 
Waiver, 

Failure or refusal to answer, | 68, p. 202 
Objections, $ 61, p. 183 

Willful failure to answer, confession in case of, 

§ 68, p. 200 

Written interrogatories, post 
Intervener, examinations by, § 27, p. 64 
Investigations, work product of adverse party, privi¬ 
lege, § 72, p. 229 

Irregularities, request for admissions of facts, waiver, 
$98 


Irrelevant, 

Inquiries, answer to, § 12 

Matters, answers to interrogatories, striking of, 
§ 66 

Issues, 

Examination of adversary concerning issues re¬ 
quired to be proved, § 22 

Interrogatories filed any time before closing of, 
§ 58 

Joinder of as essential to examination of party 
before trial, § 24, p. 58 
Joinder of parties, equity, § 10, p. 22 
Jurisdiction, 

Defenses going to, plea or answer raising ques¬ 
tion, § 12 
Equity, § 9 

Examination before trial, proceedings for, § 41 
Production and inspection of writings and other 
matters, application for, § 80(3), p. 248 
Jury, bill of discovery filed after swearing of, § 11(2), 
p. 23 

Justices of the peace, discovery invoked on appeal in 
aid of suit originating before, § 23, p. 56 
Knowledge, 

Allegations in respect of in bill for discovery, 
§ 11(3), p. 26 

Corporate officer or employee, examination before 
trial as dependent on, § 29(1), pp. 69, 71 
Examination before trial. 

Right to as affected by knowledge of facts 
sought to be elicited, § 30, p. 89 
Showing as to in application, § 44(2), p. 132 
Facts, 

Grant in equity as affected by, § 2, p. 11 
Subject matter, requests for admissions, § 92 
Labor unions, discovery requiring disclosure of mem¬ 
bers, § 4, p. 15 
Laches, 

Equity not interfering in case of, § 11(2), p. 23 
Examination before trial. 

Application for, § 42 

Continuation of examination denied on ac¬ 
count of, § 54 

Prosecution of action, denial of examination, § 24, 
p. 59 

Landlord and tenant, rent-control proceedings, pro¬ 
duction and inspection of writings and other mat¬ 
ters, § 70 

Larceny, disclosure of matters tending to subject to 
criminal prosecution for, § 5, p. 16 
Leave of court, examination before trial, § 39 
Legal, 

Actions, production and inspection of writings 
and other matters, application to legal or 
equitable actions, § 70 

Conclusions, subject matter, examinations, § 32 
(1), P. 93 

Matters, admissions of facts, exclusion, § 91 
Legislative purpose of discovery, carrying out, $ 7, 
p. 19 

Letters, production and inspection of, § 71(2), p. 207 
Libel and slander, 

Discovery under statute in action involving, § 23, 
p. 54 

Production and inspection of writings and other 
papers, compelling production in aid of ac¬ 
tion of, g 70 
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Libel and slander—Continued 

Subject matter of examinations, § 32(2), p. 103 
Liberal, 

Construction, statutory provisions, production and 
inspection of writings and other matters, $ 69, 
p. 203 

Extension of power, § 2, p. 9, n. 18 
Limitations, 

Plea or answer raising question of, 5 12 
Power to grant, § 2, p. 9 

Production and inspection of writings and other 
matters, § 81, p. 260; § 82, p. 265 
Lost instruments, discovery in respect of in equity, 
§ 18, p. 38, n. 51 

Mailing, documents, admission of facts, request, § 94 
Malicious prosecution, § 23, p. 54 
Manufacturing practices or processes, 

Confidential, disclosure, § 72, p. 232 
Motion pictures, inspection order allowing, § 82, 
p. 266, n. 69 

Photographs, inspection, § 71(9), p. 224 
Maps, equity as having authority to authorize mak¬ 
ing of, § 18, p. 40 

Married women, discovery as against, § 10, p. 21 
Material information, examination of adverse party 
before trial in order to obtain, § 30(1), p. 76 
Materiality, 

Admissions of facts, requests, § 91 
Bill as required to show in respect of matters of 
which discovery is sought, § 11(3), p. 27 
Examination before trial. 

Application as required to show, § 44(2), 
p. 130 

Matters sought to be elicited or obtained, 
§ 30(1), p. 76; | 34, pp. 109-114 
Notice for examination as required to show, 
§ 47, p. 140 

Objections in respect of, § 36 
Interrogatories, 

Matters involved, § 34, pp. 109-114 
Objection, § 61, p. 183 

Production and inspection of writings and other 
matters, § 18, p. 39 

Application as required to show, § 80(4), 
p. 251 

Right as affected by, § 71(1-3), pp. 208-214 
Right to discovery of particular matters as gov¬ 
erned by, § 4, p. 13 
Matrimonial, 

Actions, examination before trial of particular 
issues, § 23, p. 55 

Matters, subject of examinations, § 32(2), p. 100 
Measuring, unsafe premises, § 18, p. 40, n. 75 
Medical, 

Records, production and inspection, § 72, p. 230 
Treatment, subject matter of examinations, 3 32 
(2), p. 96 

Medicine, disclosure of matters tending to subject to 
criminal prosecution for practicing without li¬ 
cense, § 5, p. 16 
Mental, 

Hygiene records of patient, production and inspec¬ 
tion, § 72, p. 231 

Processes, subject matter of examinations, § 32 
(2), p. 101 


Method of invoking, equity, } 1 
Military service, absence due to, denial of examina¬ 
tion, { 30(1), p. 83, n. 7.20 

Minutes, examination before trial, signature, party 
examined, $ 51, p. 160 

Misrepresentations, examination before trial as to 
matters of, § 32(2), p. 99 

Mistake, answers to interrogatories, amendment to 
correct, § 63 
Modification, 

Examination before trial, order for, S 49, pp. 143- 
151 

Order for production and inspection of writings 
and other matters, $ 84 
Moral turpitude, 

Evidence, bill seeking, motion to strike, $ 15 
Privilege from discovery on ground that answer 
will admit matter of, { 5, p. 17 
Mortgage certificate holders, discovery in respect to 
names and addresses of, 3 4, p. 15 
Mortgages, subject matter of examinations, $ 32(2), 
p. 99 
Motion, 

Examination before trial, § 41 

Vacating or modifying order, § 39 
Objection, motion for. 

Examination, { 40, p. 122 
Striking interrogatories, 3 61, p. 183 
Preliminary, examination In connection with, § 23, 
p. 56 

Production of books and papers based on an¬ 
swer, § 18, p. 42 

Special damages, more definite statement, 3 29, 
p. 47 

Strike bill, adequate remedy at law, § 15 
Motion pictures, industrial process, inspection order 
allowing, § 82, p. 266, n. 69 
Motive, production and inspection of books and pa¬ 
pers, § 74, p. 235 

Multifariousness, bill for discovery, 5 11(8), P- 30 
Municipal corporations, 

Examination before trial, officers or employees of, 

§ 29(2), pp. 72-74 

Interrogatories, compelling answer, § 59 
Negligence and liability, subject matter of ex¬ 
aminations, § 32(2), p. 103 
Production and inspection of books and records, 
requiring production by, 5 77, p. 244 
Naturalization, production and inspection of affidavits 
relating to, privilege in respect of, 3 72, p. 233 
Nature of remedy. 

Equity, 3 1 

Production and inspection of writings and other 
matters, § 69, pp. 203-206 
Statutory provisions, §§ 20-110, pp. 44-287 
Necessary, defined, grounds for examination, 3 30(1), 
p. 78 
Necessity, 

Bill for discovery as required to show, $ 11(3), 
p. 25 

Examination before trial, necessity of discovery. 
Application as required to show, 5 44(2), 
p. 130 

Notice of examination as required to show, 
§ 47, p. 140 

Grant in equity as dependent on, § 2, pp. 8, 10 
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Necessity—Continued 

Production and inspection of writings and other 
matters. 

Application as, 

Necessary, § 80(1), p. 247 
Required to show necessity, § 80(4), p. 251 
Specific demand for production as necessary, 
$ 78 

Tender of expense, § 82, p. 267 
Negligence, 

Admissions of facts, § (X) 

Answers to interrogatories, conclusiveness, § 67, 
p. 197 

Board of education, pretrial examination through 
agents, § 29(2), p. 74 
Cases, limitations, § 32(2), p. 101 
Discovery in cases involving, § 23, p. 56 
Negotiable instruments, subject matter of examina¬ 
tions, § 32(2), p. 99 

New remedy, statutory provisions creating, § 20, p. 45 
Nominal party, bill for discovery as lying against, 
§ 10, p. 20, n. 32 
Nonresidents, 

Bill of discovery as lying against nonresident par¬ 
ties, § 10, p. 22 

Commission for oral examination of, § 51, p. 161 
Examinations before trial, § 27, p. 63 
Jurisdiction of proceedings, § 41 
Personal service of order for, § 4S 
Place of, § 50, p. 153 

Interrogatories, answer under commission, § 62 
Notice, 

Admission of facts, filing, requests for, § 96 
Examination before trial, § 39 
Adversary, § 39 
Amendment, § 49, p. 145 
Application, § 43 

Examine, witnesses, subpoena, § 48, p. 143 
Requisites, § 47, p. 139 
Second examination, § 54 
Subpoena, witnesses, § 148, p. 143 
Vacation, § 49, p. 145 
Interrogatories, § 60(3) 

Production and inspection of writings and other 
matters, 

Application as required to show, § 80(5), 
p. 257 

Application for, § 80(5), p. 257 
Documents without court order, § 80(3), p. 249, 
n. 34 

Number of interrogatories, § 57, p. 178 
Nurses, 

Convenience, examination by referee, § 50, p. 154 
Pretrial examination by patient, § 20(1), p. 69, 
n. 55 

Privileged matter, questions permitted, § 35, p. 117 
Oath, 

Production or inspection writings and other mat¬ 
ters, 

Books and papers, answer under oath, § IS, 
p. 42 

Certification of inability to comply with order 
under oath, § 86, p. 272 
Waiver of answer under, § 11(4), p. 28 
Objections, 

Admission of facts requested, $ 103 


Objections—Continued 

Examination before trial, § 36 
Privileged matters, § 35. p. 117 
Testimony taken on, § 39 
Exception, subject to, § 61, p. 1S3 
Interrogatories, § 61, pp. 1S1-18G 
Motion for examination, § 40, p. 122 
Motion to strike, interrogatories subject to, § 61, 
p. 1S3 

Plea or answer raising, § 12. 

Preliminary, dismissal of bill, § 15 
Privileged or self-incriminating books and papers, 
production for examination before trial, § 52, 
p. 165 

Production and inspection of writings and other 
matters, § 79 

Inability to produce, § 86, p. 272 
Notice to produce, § 78 

Occurrence witness, defined, pretrial examination, § 30 
(2), p. 85 

Omnibus order, examination before trial, production 
of writings, § 52, p. 164, n. 10 
Opinions, 

Expert opinions, examination before trial requir¬ 
ing, § 32(1), p. 93 

Requests for admissions of facts, § 93 
Oppression, 

Production and inspection of writings and other 
matters, order to protect against, § SI, p. 260 
Use of discovery, § 20, p. 46 
Oral examination, examination before trial, statutory 
provisions, § 21, p. 49 
Order, 

Examination before trial, §§ 47-49, pp. 13S-151 
Modification or vacation, § 49, pp. 143-151 
Necessity, § 22 
Notice, § 48 

Omnibus order for production of writings, de¬ 
nial of motion, § 52, p. 164, n. 10 
Second examination, § 54 
Service, § 48; § 53, p. 174 
Time of service, § 48; § 53, p. 174 
Production and inspection of writings and other 
matters, §§ 81-84, pp. 259-267 
Application, § 18, p. 43 

Conditions for making order for production, 

§ 87 

Description of writings, § 81, p. 262 
Designation with certainty of date for pro¬ 
duction and inspection, § 82, p. 263 
Discretion of court, § 81, p. 259 
Form, | 81, p. 261 

Granting as matter of course, § 81, p. 259 
Limitations on production and inspection, 

§ 82, p. 265 

Manner of inspection, § 82, p. 263 
Modification, § 84 

Opening of sealed portions of books pro¬ 
duced, § 85 

Peremptory order, § 81, p. 261 
Place of inspection, fixing, § 82, p. 263 
Proof of service, § S3 

Refreshing applicant’s recollection, § 81, 

p. 261 

Refusal to accept terms, § 82, p. 267 
Requisites, § 81, p. 261 
Restrictions, § 82, p. 267 
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Order—Continued 

Production and inspection of writings and other 
matters—Continued 
Service, § S3 

Strict compliance, § S6, p. 268 
Time of inspection, fixing, § S2, p. 263 
Vacation, § 84 
Origin of remedy, equity, § 1 
Original jurisdiction, equity, § 9 
Out of state receiver, examination before trial by, 5 25 
Oversight, answers to interrogatories, amendment to 
correct, § 63 
Partial demurrer, § 15 
Parties, 

Admissions of facts, § S8 
Codefendants, generally, ante 
Competency as witnesses in equity, § 1 
Defendants, generally, ante 
Demurrer in respect of, § 15 
Disclosure, grounds, pretrial examination, § 30(2), 
pp. 84-89 

Discovery of In equity, § 4, p. 15 
Equity, § 10, pp. 20-23 
Examination before trial, § 27, pp. 62-66 
Injury, use of discovery, § 20, p. 46 
Interrogatories, answers as evidence, § 16 
Minutes of examination, signature, party exam¬ 
ined, § 51, p. 160 

Production and inspection of writings and other 
matters, persons not party to action, § 77, 
p. 242 

Record, examination before trial, § 27, pp. 62-66 
Relationship, 

Close, denial of examinations, § 27, p. 66 
Materiality, § 2, p. 9, n. 19 
Representative capacity, examination before trial, 
§ 27, p. 63 
Partnership, 

Accounting, § 23, p. 55 

Books, production and inspection, § 71(5), p. 216 
Discovery in respect to members of, § 4, p. 15 
Dissolution, accounting examination before trial, 
§ 24, p. 60 

Interrogatories, answers to, § 64 
Pretrial examination through partners and em¬ 
ployees, § 29(4), p. 75 

Production and inspection of books and papers, 
Partner’s rights as to, § 76 
Partnership books, § 71(5), p. 216 
Subject matter of examinations, § 32(2), p. 104 
Penalties, 

Demurrer on ground bill would subject defend¬ 
ant to, § 15 

Examination before trial respecting matters tend¬ 
ing to subject party to, § 35, p. 115 
Privilege in respect of matters subjecting party 
to, § 5, p. 17 

Production and inspection of writings and other 
matters, 

Failure to comply with order, § 86, pp. 270, 
271 

Subjecting parties to penalties, § 73 
Pending action. 

Bill as required to show discovery sought in aid 
of, § 11(3), p. 25 

Demurrer on ground of failure to allege penden¬ 
cy of, § 15 


Pending action—Continued 

Examination before trial, J 23, pp. 53-57 
Proceedings taken in cause pending, | 41 
Statutory provisions, $ 24, p. 57 
Production and inspection of writings and other 
matters, $ 75 

Application as required to show pendency of 
action, | 80(4), p. 250 

Pure bill of discovery as lying only in aid of, 

§ 3 

Peremptory order, production and inspection of writ¬ 
ings and other matters, § 81, p. 261 
Perpetuation of testimony, examination prior to com¬ 
mencement of action for purpose of, $ 24, p. 57, 
n. 96 
Personal, 

Appearance, nonresident, burdensome, denial of 
examination, § 27, p. 64 

Torts, bill of discovery lying in aid of action for, 
S3 

Pertinent to the issue made in pleadings, defined, 
grounds for examination, £ 30(1), p. 78 
Petition, production and inspection of writings and 
other matters, § 80(4), p. 249 
Photographs and photographing. 

Documents, for production and inspection, 5 69, 
p. 205 

Manufacturing processes, permission to inspect to 
include, £ 71(9), p. 224 

Production and inspection of writings and other 
matters, § 69, p. 205; § 71(9), pp. 222, 224 
Order for inspection including authority to 
take, § 82, pp. 264, 266 
Unsafe premises, £ 18, p. 40, n. 75 
Physical examination, § 37, p. 119 
Report, 

Adversary, production and inspection, f 71 
(6), p. 217 

Production and inspection, § 71(3), p. 212 
Submission, § 71(9), p. 222 
Physicians and surgeons, 

Convenience, examination by referee, § 50, p. 154 
Discovery in respect to communications made by 
patient, § 5, p. 16 

Examination before trial respecting confidential 
communications, § 35, pp. 115, 117 
Production and inspection of writings and other 
matters. 

Adversary’s examination report by physician, 

§ 71(6), p. 217 

Privilege accorded communications as be¬ 
tween physician and patient, § 72, p. 230 

Place, 

Examination before trial, § 50, p. 151 
Attorney’s office* § 41, p. 123 
Motion for vacation of order, § 49, p. 149 
Foreign corporations, examination, discrimina¬ 
tion, § 21, p. 50, n. 43.5 

Production and inspection of writings and other 
matters, order fixing, $ 82, p. 263 
Plea, | 12 
Pleading, 

Admissions of facts, § 91 
Nature of answer, § 99 
Requests or demand, § 95 
Answers to interrogatories asked, § 62 
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Pleading—Continued 

Bill in equity for discovery confonnlng to gen¬ 
eral rules of, i 11(3), p. 24 
Bill of particulars, generally, ante 
Examination before trial. 

Enable parties to frame or prepare, § 24, 
pp. 57, 58; i 31, pp. 90-92 
Pleadings attached to and by reference made 
part of affidavit, 5 44(2), p. 129 
Striking for failure of parties to appear, § 53, 

p. 168 

Interrogatories, ante 

Production and inspection of writings and other 
matters, 

Documents by reference, § 71(2), p. 207 
Notice, « 78, p. 244 
Enable parties to frame, § 74, p. 238 
Facts admitted by adversary, § 74, p. 238 
Propriety of application, determination for 
pleadings, § 80(3), p. 250 

Sufficiency, determination of application, § 46, 
p. 136 

Plenary jurisdiction, equity, § 9, p. 20 
Police records, production, examination before trial, 
refreshing recollection of witnesses, § 52, p. 166, 
n. 16 

Positiveness, answer, § 12 

Postponement, questions until trial, prejudicial in¬ 
spection, § 79 

Power of discovery, liberal extension, 

Equity rules, § 2, p. 9, n. 18 
Statutory, § 20, p. 46 
Practice and procedure, 

Equity, § 8 

Production and inspection of writings and 
other matters, § 18, p. 41 

Interrogatories, statutory provisions as control¬ 
ling, § 55 

Production and inspection of writings and other 
matters, statutory provisions, § 80(1-6), 

pp. 247-259 

Prayer, bill for discovery, § 11(5), p. 29 
Preclusion or opposing motion for examination, § 46, 
p. 138 

Prejudice, examination before trial, denial of applica¬ 
tion without prejudice, § 46, p. 138 
Preliminary, 

Examinations, infants and incompetent persons, 
§ 46, p. 136 

Motion, examination in connection with, § 23, 
p. 56 

Objections, dismissal of bill, § 15 
Preliminary hearing. 

Examination prior to as not permitted, § 24, p. 59 
Production and inspection of writings and other 
matters, application for, § 80(6), p. 257 
Premature bill, § 11(2), p. 24 

Premises, equity power to compel inspection, § 18, 
p. 40 

Preparation, 

Case, necessity, § 2, p. 8 

Trial, pretrial exami n ations, purpose, § 30(1), 
p. 78 
Pretdai, 

Conferences, discovery after, § 24, p. 60 
Deposition, special damages;, $ 20, p. 47 


Pretrial—Continued 

Examination. Examination before trial, gener¬ 
ally, ante 
Prima facie case, 

Documents to establish, production and inspeo 
tion, § 71(3), p. 212 

Petition setting forth, petitioner’s right to dis¬ 
covery, § 24, p. 57 

Production and inspection of writings and other 
matters, application as required to establish, 
§ 80(4), p. 257 
Principal and agent, 

Agency as subject matter of examinations, § 32 
(2), p. 98 

Bill as lying against agent, § 10, p. 21 
Discovery of principal by agent, § 4, p. 15 
Examination before trial, affidavit by agent, § 45* 
Examination of party through agent, § 27, p. 65 
Interrogatories, answer by agent, § 64 
Production and inspection of writings and other 
papers, 

Books and papers subject to discovery on be¬ 
half of agent claiming compensation, § 71 
(5), p. 217 

Privilege as respects reports or statements by 
agent, § 72, p. 232 

Priority, examination before trial, § 51, p. 157 
Privacy, right of, subject matter of examinations, § 32' 
(2), p. 103 
Private, 

Books, production and inspection of, § 71(6), p. 217' 
Papers, examination before trial, order for pro¬ 
duction of books and papers as not authoriz¬ 
ing examination of, § 52, p. 167 
Privileged communications or matters. 

Answer claiming privilege, § 17 

Demurrer on ground bill seeks discovery of, § 15- 

Discovery as to, § 5, p, 15 

Examination before trial in respect of, § 35, 
pp. 114-118 

Objections respecting examination before trial as 
to, § 35, p. 117 

Production and inspection of writings and other- 
matters, § 72, pp. 224-233 
Attorney and client, application to show priv¬ 
ilege inapplicable, § S0(4), p. 256 
Burden of justifying claim, § 72, p. 225 
Claim of privilege, burden of proof, § 72 
Courts records, § 72, p. 232 
Examination before trial, § 52, p. 165 
Income tax returns, § 72, p. 233 
Records, § 72, pp. 225, 232 
Self-incrimination, privilege, 

Effect as to discovery of documents relat¬ 
ing to, § 74, p. 238 
Witness, § 73 
Records, § 72, pp. 225, 232 
Request for admission of facts, refusal, § 107 
Waiver, post 
Probate proceedings, 

Admissions of facts, § 90 

Discovery under statutory provisions, § 23, p. 54 
Examination before trial in respect of, § 33, p. 109** 
Process, equity, § 9 

Production and inspection of writings and other mat¬ 
ters, § 18, pp. 38-43 

Accident reports, privilege, § 72, p. 229 
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Production and inspection of writings and other mat¬ 
ters—Continued 

Actions in which inspection authorized, 5 70 
Admissibility as evidence, prerequisite, $ 71(3), 

p. 212 

Admissions, failure to comply with order, § 86, 
p. 271 

Affidavits, ante 

Affirmative of issue, party having as entitled to, 
§ 76 

Alteration or destruction of article to be tested, 
objection, § 79 

Answer to application, verification, § 80(4), p. 257 
Application, § 80(1-6), pp. 247-250 
Assignee, books in hands of, § 71(5), p. 217 
Attachment, enforcement of order by, § 86, p. 269 
Attorney and client, communications between, 
§ 72, pp. 225-230 

Automobile liability insurance policy, § 71(5), 

p. 216 

Bank accounts and records, depositor, privilege, 
§ 72, p. 232 
Bill of particulars. 

Distinguished, § 69, p. 205 
Grant in order to furnish, § 74, p. 239 
Burden of proof, ante 

Buried human bodies as subject to discovery, § 71 
(9), p. 220 
Cause of action. 

Application as required to show, § 80(4), p. 250 
Discovery as permitted to ascertain, § 74, 
p. 235 

Change, characteristics of object or article, | 71(9), 
p. 223 

Claim of privilege, burden of proof, § 72, p. 225 
Common or special interest to parties, § 71(5), 
p. 215 

Compliance with order, § 86, p. 268 
Burden of proof, § 86, p. 271 
Conclusiveness of affidavit in support of applica¬ 
tion, § 80(6), p. 258 
Condition of cause, § 75 
Conditions, 

Inspection, § 71(9), p. 223 
Making order for production, § 87 
Confidential character of books and papers, § 72, 
pp. 224, 225 
Contempt, 

Inspection of sealed portions of books or 
papers produced, § 85 

Punishment by for failure to comply with 
order, § 86, p. 269 

Contracts between parties for discovery, § 74, 
p. 23S 

Control by adverse party, application as required 
to show, § 80(4), p. 253 

Coplaintiff or codefendant, order at instance of, 
§ 77, p. 242 
Copying, § 69, p. 205 
Corporations, ante 
Courts records, privilege, § 72, p. 232 
Curing defects in petition, § 80(4), p, 257 
Damages, granting application to enable party to 
state with certainty, § 74, p. 239 
Decedents, confidential communications tending to 
disgrace, § 72, p. 232 
Deeds, § 71(2), p. 207 


Production and inspection of writings and other mat¬ 
ters—Continued 

Default as against parties failing to comply with 
order, { 88, p. 270 

Delay in making application, { 80(2), p. 248 
Demand for inspection, § 78 
Denial of allegations in verified answer to peti¬ 
tion as essential, $ 80(6), p. 258 
Description, 

Books and documents, application as required 
to contain, } 80(4), p. 253 
Order as required to contain, | 81, p. 262 
Designation of writings in application, f 80(4), 
p. 254 

Determination of application, § 80(6), p. 257 
Discretion, 

Deferring ruling on application, S 18, p. 42 
Order granting, f 81, p. 259 
Distinction, productions in aid of examination be¬ 
fore trial, § 69, p. 205 

Employees, work product, statements and reports, 
privilege, § 72, p. 229 
Equity, § 18, pp. 38-43 

Application to legal or equitable actions, § 70 
Examination before trial. 

Production in aid of, { 52, pp. 161-168 
Refreshing memory, $ 71(2), p. 207 
Examination of books or papers before introduc¬ 
ing in evidence, § 87 
Excuse, 

Delay in making application, § 80(2), p. 248 
Failure to comply with order, § 86, p. 272 
Executors and administrators, books kept, § 71(5), 

p. 216 

Existence of writings, application as required to 
show, § 80(4), p. 253 
Expense, 

Objection to grant of remedy, § 79 
Tender of, necessity of, § 82, p. 267 
Expert witness, permitting in order to qualify as, 
§ 74, p. 236 

Failure to produce or permit inspection, § 86, pp. 
268-272 

Fines, failure to comply with order, $ 86, p. 269 
Fingerprints, submission, § 71(9), p. 222 
Fishing expedition, § 74, p. 234 
Foreign corporations, production within forum of 
books and records, § 77, p. 242 
Form, 

Application, § 80(4), pp. 249-257 
Order, § 81, p. 261 

Formal denial of allegations in verified answer to 
petition as essential, § 80(6), p. 258 
Good cause, application for, showing, $ 80(4), 
p. 255 

Grounds, $ 74, pp. 234-240 
Hearing on application, § 18, p. 42; f 80(6), p. 257 
Immediate compliance with orders, § 86, p. 268 
Inability to comply with order to produce, § 86, 
p. 272 

Income tax returns, $ 71(5), p. 215; § 72, p. 233 
Inconvenience, 

Excuse for failure to comply with order, § 86, 
p. 272 

Objection to grant of remedy, § 79 
Information and belief; application based on, § 80 
(4), p, 257 
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DISCOVERY 


Production and inspection of writings and other mat¬ 
ters—Continued 

Investigations, work product of adverse party, 
privilege, § 72, p. 229 
Issue joined as essential, 5 75 
Joinder, 

Issues as prerequisite to application, § 80(1), 
p. 247 

Proceedings with proceedings for examination 
of adverse party, § 80(1), p. 247 
Jurisdiction of application, § 80(3), p. 247 
Letters, § 71(2), p. 207 
Libel, compelling in aid of action of, § 70 
Limitations, 

Production and inspection, § 82, p. 265 
Scope, § 81, p. 269 
Limited examination, § 71(3), p. 213 
Manner of inspection, order fixing, § 82, p. 263 
Manufacturing processes, taking photographs, § 71 
(9), P- 224 
Materiality, ante 
Medical records, § 72, p. 230 
Mental hygiene records of patient, § 72, p. 231 
Merits, relation to merits of action, § 71(3), p. 211 
Modification of order, § 84 
Motive, § 74, p. 235 

Municipal corporations, requiring production by, 
§ 77, p. 244 

Naturalization, privilege in respect to affidavits 
relating to, § 72, p. 233 
Nature of remedy, § 69, pp. 203-206 
Necessity, ante 
Nonparties, § 71(6), p. 217 

Nonsuit on failure to comply with order, § 86, 
p. 270 
Notice, ante 
Oath, ante 
Objections, ante 
Order, ante 

Out of state documents, reasonable time for com¬ 
pliance with order, § 86, p. 268 
Partnership, 

Books, § 71(5), p. 216 

Partner as authorized to examine partnership 
books, | 76 
Penalties, 

Failure to comply with order, § 86, pp. 270, 
271 

Production subjecting party to, § 73 
Pending action, 

Application as required to show pendency, 
§ 80(4), p. 250 
Essential, § 75 

Peremptory order, § 81, p. 261 
Persons, 

Against whom inspection may be obtained, 
§ 77, pp. 241-244 
Entitled to inspection, | 76 
Petition, § 80(4), p. 249 
Photographs and photographing, ante 
Physical burden to produce, objection, § 79 
Physical examination, submission, § 71(9), p. 222 
Physician and patient, 

Adversary’s examination report by physician, 
§ 71(6), p. 217 

Privilege in respect of books containing infor¬ 
mation concerning patient, § 72, p. 230 


Production and inspection of writings and other mat¬ 
ters—Continued 
Place, order fixing, § 82, p. 263 
Pleading, ante 

Portions of books or documents sealed up on 
granting order, § S5 

Possession of writings, application as required to 
show, § S0f4), p. 253 

Possession or control as essential to right of dis¬ 
covery as to, § 71(4), p. 214 
Postponement, question until trial, § 79 
Preliminary hearing on application, § 80(6), p. 257 
Preparation for trial, grant in order to enable par¬ 
ty to prepare, § 74, p. 240 
Prima facie showing, application as required to 
establish, § 80(4), p. 257 
Principal and agent, 

Books and papers subject to discovery on be¬ 
half of agent claiming compensation, § 71 
(5), p. 217 

Privilege as respects statements by agent to 
principal, § 72, p. 232 
Private books, § 71(6), p. 217 
Privileged communications or matters, ante 
Procedure, § S0(l-6), pp. 247-259 
Proceedings in which authorized, § 70 
Production at trial, distinguished, § 69, p. 205 
Property interest in books or documents, applica¬ 
tion as not required to show, § 80(4), p. 256 
Public records, § 52, p. 16S; § 71(7), p. 218 
Purposes, § 74, pp. 234-240 
Reasonable time for compliance with order, § 86, 

p. 268 
Receiver, 

Books in hands of, § 71(5), p. 217 
Requiring production by, § 77, p. 244 
Records, post 

Refreshing recollection, post 
Relevancy, post 
Rent-control proceedings, § 70 
Requisites, 

Application, § 80(4), pp. 249-257 
Order, § 81, p. 261 

Return of books to party producing after inspec¬ 
tion, § 87 

Right to remedy, § 69, pp. 203-206 
Roving commission, § 74, p. 234 

Verified application as subject to attack as, 
§ 80(6), p, 258 

Rule to show cause, § 81, p. 261 

Samples of material for chemical analysis, § 81, 

p. 261 

Scope, 

Limitations, § 81, p. 260 
Remedy, § 69, pp. 203-206 
Sealing up portions of books or documents, § So 
Searches and seizures, post 
Self-incrimination, post 
Service of order, § 83 
Show cause rule, § SI, p. 261 
Signature to application, § 80(4), p. 256 
Specific demand for production as necessary, § 78 
Specification of information sought in application, 
§ S0(4), p. 251 

Statutory provisions, §§ 69-87, pp. 203-273 
Stipulation to produce documents on trial, effect 
of, § 80(2), p. 248 
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DISCOVERY 


Production and inspection of writings and other mat¬ 
ters—Continued 
Stockholders, rights as to, § 76 
Strict compliance with order, § SC, p. 268 
Striking out pleadings for failure to comply with 
order, § SC, p. 271 
Subjects, §§ 71-73, pp. 206-234 
Subpoena duces tecum giving equivalent relief as 
justifying denial of, § 74. p. 237 
Subsidiary corporations, parent’s records, § 77, 
p. 244 

Sworn copies produced in lieu of originals, § 86, 

p. 288 

Tape recordings, § 71(9), p. 222 

Telegrams, § 71(2), p. 207 

Tests, post 

Third persons, post 

Time, post 

Trade secrets, post 

Trial, granting in order to enable party to prepare 
for, § 74, p. 240 

Trouble as objection to grant of remedy, § 79 
Trustees, books kept, § 71(5), p. 216 
Truth of allegations in verified answer to peti¬ 
tion as admitted in absence of formal denial, 
§ S0(6), p. 25S 

United States census information, privilege, § 72, 
p. 233 

University records, § 71(3), p. 211, n. 64 
Use of documents produced, § S7 
Uselessness, § 75 

Verification of application, § S0f4), p. 256 

Vexatiousness, § SI, p. 261 

Visual inspection, limiting to, § $2, p. 266 

Waiver, failure to comply with order, § 86, p. 271 

Witnesses, post 

X-rays, § 71(9), p. 222 

Proof of own case, pretrial examinations, grounds, 
§ 30(1), p. 79 

Proponent of will, examination before trial, § 27, p. 65 
Provisional remedy, statutory proceedings, § 20. p. 46 
Psychiatrists, privileged matter, questions permitted, 
§ 3o, p. Hi 

Public benefit corporations, pretrial examinations, 
§ 29(2), p. 73 

Public corporations, examination before trial, ofiicers 
or employees of, § 29(2), pp. 72-74 
Public records, 

Examination before trial 

Matters found in public records, § 32(1), p. 94 
Production, § 52, p. 168 
Production and inspection, § 71(7), p. 21S 
Examination before trial, § 52, p. 168 
Pure bill of discovery, 

Demurrer, § 15 
Distinctions, § 20, p. 44, n. IS 
Equity, § 1 

Jurisdiction in equity, § 9 
Object, § 8 ^ 

Pending actions, aid of, § 3 
Prayer, § 11(5), p. 29 
Sufficiency of allegations, § 11(3), p. 25 
Verification, § 11(6), p. 29 
Purposes, 

Discovery devices, § 20, p. 45 
Discovery statute, § 21, p. 49 


Quasi-judicial officers, pretrial examination, 5 29(2), 
p. 74 

Questions of law, inclusion in admissions of fact, $ 106 
Ileal property, production or inspection, g 18, p. 41; 
8 71(9), p. 222 

Reasonableness, demand for admissions of facts, f 97 
Receipt, documents, admissions of facts, request, { 94 
Receivers, 

Examination before trial by, 8 25 
Production and inspection of writings and other 
matters, 

Books in hands of receivers, g 71(5), p. 217 
Requiring production by receivers, S 77, p. 244 
Recordings, 

Conversations between parties, production and in¬ 
spection, order, g 81, p. 260 
Tape, production and inspection, g 71(9), p. 222 
Records 

Bank records 

Depositor, privilege, 8 72, p. 232 
Executor’s account, production, examination 
before trial, g 52. p. 162, n. 2 
Examination before trial, § 27, pp. 62-66 
Admissible in trial of action, g 39 
Hospital records, ante 
Privilege, g 72, pp. 225, 232 
Production and inspection 
Court records, § 72, p. 232 
Medical records, g 72, p. 230 
Mental hygiene records of patient, g 72, p. 231 
Privileged and unprivileged records, g 72, 
p. 225 

University records, § 71(3), p. 211, n. 64 
Public records, generally, ante 
Subject matter of examinations, § 32(2), p. 100 
Reference, production of books and papers ordered, 

§ 18, p. 40 

Reformation of instruments, discovery in action for, 
§ 23, p. 54 

Refreshing recollection; production and inspection of 
writings and other matters. 

Applicant’s recollection, § 81, p. 261 
Examination before trial, § 71(2), p. 207 

Police records, refreshing recollection of wit¬ 
nesses, § 52, p. 166, n. 16 
Refusal, admission of facts requested, § 107 
Expense of proving facts, § 108 
Relationship, persons, subject matter of examinations, 

§ 32(2), p. 104 
Relevancy, 

Admissions of facts, requests, § 91 
Examination before trial, 

Consideration of, § 51, p. 156 
Matters sought to be elicited, g 34, pp. 103-114 
Objection on ground of, § 36 
Interrogatories, § 57, p. 177 

Matters involved, g 34, pp. 109-114 
Objection, § 61, p. 183 

Production and inspection of writings and other 
matters, g 75 

Application, g 80(4), p. 252 
Right as affected by relevancy, § 71(1-3), 
pp. 208-214 

Right to discovery of particular matters as gov¬ 
erned by, g 4, p. 13 

Relief, examination before trial and discovery and in¬ 
spection, inclusion in same order, § 47, p. 139 
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DISCOVERY 


Relief and discovery, jurisdiction of equity of bill 
seeking, $ 6 
Remedies, 

Failure to answer interrogatories, § 68, pp. 197- 
202 

Right to remedy, generally, post 
Scope of remedy, generally, post 
Rent-control proceedings, production and inspection of 
writings and other matters, tenant’s right, § 70 
Repeal, discovery statute, § 21, p. 50 
Repetitious interrogatories, striking, § 61, p. 1S4 
Representative capacity, examination before trial of 
parties in, § 27, p. 63 

Requests for admissions of facts. Admissions of 
Facts, ante 

Resolutions, association, admission of passage, re¬ 
quest, $ 94 

Response. Admissions of facts, ante 
Responsiveness, answer, § 12 

Retroactive operation of statutes, requests for admis¬ 
sions of facts, § 88 

Right to discovery, bill as required to show, § 11(3), 
p. 24 

Right to remedy. 

Equity, §§ 2-7, pp. 3-19 

Production and inspection of writings and other 
matters, § 69, pp. 203-206 
Statutory provisions, § 20, p. 44 
Roving commission. 

Production and inspection of writings and other 
matters, verified application as subject to at¬ 
tack as, § 80(6), p. 258 

Production or inspection of books or papers, § 74, 
p. 234 

Rules, 

Interrogatories, § 55 

Procedure, liberal construction, § 2, p. 9, n. 18 
Show cause, production and inspection of writings 
and other matters, § 81, p. 261 
Rules of court, 

Cross bill dispensed with by, § 11(1), p. 23 
Inspection of books and papers, procedure, § IS, 
p. 41 

Interrogatories, 

Compliance with, § 57, p. 177 
Time for making answer, § 63 
Verification of hill for discovery, § 11(6), p. 29 j 
Scandalous allegations, motion to strike, § 15 
Scope of inquiry, examination before trial, §§ 51, 52, 
pp. 155-168 
Scope of remedy, 

Equity, § 1 

Production and inspection of writings and other 
matters, § 69 

Statutory provisions, § 20, pp. 44, 45 
Seal, corporation answering bill under, § 10, p. 22 
Searches and seizures, production and inspection of 
writings and other matters. 

Constitutional immunity, order to protect, § 81, 
p. 260, n. 17 

Construction of statute so as to contravene con¬ 
stitutional provision respecting unreasonable 
search and seizure, § 69, p. 205 
Discovery by production of books and papers in 
accordance with constitutional rights, § 18, p. 
m i 


Second examination before trial, § 54 
Self-incrimination, 

Answer setting up, § 17 

Demurrer to bill on ground of, § 15 

Effect as to discovery of documents, § 74, p. 238 

Examination before trial 

Books and papers, production, § 52, p. 165 
Resulting in self-incrimination, § 35, pp. 116,. 
117 

Privilege against, § 5, p. 17 

Effect as to right to discovery of documents, 
§ 74, p. 238 

Production and inspection of writings and other 
matters 

Examination before trial, § 52, p. 165 
Privilege against self-incrimination, effect as- 
to right to discovery of documents, § 74,. 
p. 238 

Privilege of witness, § 73 
Separate maintenance, 

Admissions of facts, § 90 
Financial means of spouse, § 23, p. 55 
Service, 

Admissions of fact. 

Requests, § 95 
Response to request, § 101 
Examination before trial. 

Court order, § 4S 

Motion to vacate notice of examination, § 49, 
p. 146 

Notice, second examination, § 54 
Interrogatories, § 60(2) 

Order for production and inspection of writings 
and other matters, § 83 

Set-off and counterclaim, proof to sustain counter¬ 
claim, § 32, p. 106 
Settlement, 

Evaluation in discovery, § 30(1), p. 77 
Negotiations, subject matter of examinations, § 32 

(2), p. 101 

Show cause rule, production of writings and other 
matters, § 81, p. 261 
Signatures, 

Admissions of facts, response to request, § 101 
Answers to interrogatories, § 65, p. 190 
Genuineness, subject matter of examinations, § 32 

(2), p. 100 

Production and inspection of writings and other 
matters, application for, § 80(4), p. 256 
Speaking demurrer, § 15, n. 32 
Special 

Circumstances, § 30(1), p. 83 
Demurrer, § 15 

Master, appointment in case of ordering produc¬ 
tion of books and papers, § 18, p. 40 
Proceedings, admissions of facts, application, § 90 
Specific performance actions, § 23, p. 54 
Specificness, interrogatories, § 57, p. 177 
State, 

Civil suits, exclusion from statutes, § 23, p. 55 
Examination before trial, officers or employees, 
§ 29(3), p. 75 

Secrets, privilege, § 5, p. 16; § 35, p. 116 
State of mind, subject matter of examination^ $ 32 
(2), p. 101 



DISCOVERY 


Statutory provisions, §§ 20-110, pp. 44-287 

Equity as deprived of original auxiliary jurisdic¬ 
tion by, § 7 

Verification of bill for discovery, g 11(6), p. 29 
Stay of proceedings, 

Examination before trial. 

Failure of parties to appear or answer, § 53, 
p. 170 

Motion to vacate or modify notice of examina¬ 
tion, § 49, p. 151 
Order of, § 47, p. 141 

Failure to answer interrogatories, § 68, p. 197 
Prayer for in bill of discovery, § 11(5), p. 29 
Stipulations, admission of facts, § 106 
Stockholders, 

Derivative action 

Examination before trial, § 24, p. 60; g 32(2), 
p. 104 

Subject matter of examinations, g 32(2), p. 104 
Examination before trial, § 29(1), pp. 67-72 
Derivative action, § 32(2), p. 104 
Stock ownership, § 24, p. 60 
Production and inspection of books and papers, 
rights as to, § 76 

Subject matter of pretrial examinations, §g 32-35, 
pp. 92-118 
Subpoena, 

Examination before trial. 

Disregard by witness, § 53, p. 168 
Subpoena of adverse party as witness as af¬ 
fecting right, § 30(1), p. 82 
Witnesses, examination by notice, § 48, p. 143 
Subpoena duces tecum. 

Examination before trial, production of books and 
papers by means of, § 52, pp. 162, 167 
Production and inspection of writings precluded 
when equivalent relief obtainable by, § 74, 
p. 237 

Subsidiary corporations, parent’s records, production 
and inspection, § 77, p. 244 

Successive interrogatories, discretion of court in re¬ 
spect to allowance of, § 57, p. 178 
Summary proceedings, examination before trial as 
allowable in, § 23, p. 55 
Summons, 

Application after service, § 24, p. 57 
Interrogatories ordered delivered with, g 58 
Supplemental bill, filing of, § 11(7), p. 30 
Surplusage, interrogatories, § 60(1) 

Surprise, second examination before trial on account 
of, § 54 

Tangible things, production and inspection, g 71(9), 

p. 221 

Tape recordings, production and inspection, § 71(9), 

p. 222 

Tax proceedings, § 23, p. 54 

Tax returns, income, production and inspection, § 71 
(5), p. 215; § 72, p. 233 

Telegrams, production and inspection, § 71(2), p. 207 
Tender of expense, production and inspection of writ¬ 
ings and other matters, necessity, § 82, p. 267 
Testamentary capacity, examination before trial in 
respect of in will contest, § 33, p. 109 


Tests, production and inspection of writings and other 
matters. 

Adverse party, presence or copy of report, g SI# 

p. 261 

Objects produced, g 71(9), p. 223 
Third parties, plaintiffs or defendants, right to exam¬ 
ination before trial, g 25, p. 80, n. 12, 13 
Third persons, 

Discovery against, g 10, p. 21 
Production and inspection of writings and other 
matters 

Affidavits for production, etc., I 80(4), p. 257 
Discretion of court, g 71(6), p. 218 
Documents, f 18, p. 40 

Time, 

Admission of facts, 

Bequest or demand, $ 96 
Response to request, f 100 
Bill of discovery, filing, g 11(2), p. 23 
Examination before trial, § 50, p. 154 
Application, § 42 
Interrogatories, ante 

Older for examination of service, service within 
time, S 53, p. 174 

Production and inspection of writings and other 
matters, 

Application, g 80(2), p. 248 
Order fixing, § 82, p. 263 
Timely production, impossibility, objection, 
§ 79 

Propounding interrogatories, g 58 
Title, 

Inquiry into adversary’s title by bill of discovery, 
5 4, p. 14, n. 65 

Plea or answer questioning, § 12 
Torts, 

Bill of discovery in aid of actions for, 5 3 
Examination before trial, 5 32(2), p. 105 

Conduct in such manner as to properly safe¬ 
guard, § 51, p. 160 

Examination before trial in actions on, § 23, p. 53 
Privilege, § 5, p. 16 

Production and inspection of writings and other 
matters, 

Books and papers, examination before trial, 
§ 52, p. 164, n. 10 
Divulgence, objection, g 79 
Documents, § 18, p. 40, n. 68 
Property involving, 518, p. 41 
Transcript, examination before trial, correction of, 
§ 51, p. 160 

Trespass, bill of discovery as lying in action for, § 3 
Trial, 

Expedition by admissions of facts, g 89 
Interrogatories, propounding prior to, § 58 
Preparation, pretrial examinations, purpose, § 30, 
(1), P. 78 

Production and inspection of writings and other 
matters in order to enable party to prepare 
for, § 74, p. 240 

Trover, bill of discovery as lying in aid of action of, 
S3 

Trust accounts, discovery in proceedings for settle- 
meat of, § 23, p. 54 

Trust beneficiaries, names and addresses, K pi H 
n. 70 
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Trustees, books, production and inspection, § 71(5), 
p. 216 

Truth, admissions of fact, answer or response, effect, 
S 102 

Ultimate facts, requests for admissions of facts, § SO 
Undue influence, examination before trial in respect of 
in will contest, § 33, p. 109 

Unemployment insurance, payments, subject matter 
examinations, § 32(2), p. 97 
Unincorporated associations, pretrial examination 
through officers and employees, § 29(4), p. 75 
United States Census information, production and in¬ 
spection, § 72, p. 233 

Use plaintiff, joinder with nominal parties, § 10, p. 20, 
n. 31 

Usury, examination before trial in respect to, § 32(2), 
p. 99 

Valuations, assessment boards, mental processes to 
determine, pretrial examination, § 29/2), p. 74 
Verdict, bill of discovery filed after, § 11(2), p. 23 
Verification, 

Admissions of facts, response to request, § 101 
Answers to interrogatories, § 65, p. 190 
Bill for discovery, § 11(6), p. 29 
Production and inspection of writings and other 
matters, application for, § 80(4), p. 256 
Violations, discovery rules, court’s power to impose 
sanctions, § 86, p. 268 

Visual inspection, production and inspection of writ¬ 
ings and other matters, limited to, § 82, p. 266 
Waiver, 

Admissions of facts, irregularities in request, § 9S 
Answer, 

Defects in, § 12 

Oath, answer under, § 11(4), p. 28 
Examination before trial, 

Default of defendant to appear for examina¬ 
tion, § 53, p. 173 
Notice to appear, § 48 
Privileged matters, § 35, p. 117 
Bight to move for vacation of order, § 49, 
p. 148 
Interrogatories, 

Failure or refusal to answer, § 6S, p. 202 
Objection, § 61, p. 183 

Notice, application for examination, objections, 
| 43, p. 125, n. 47 

Privilege or privileged matters, § 5, p. 15, n. S2 
Physician and patient, § 72, p. 231 
Production and inspection of writings and other 
matters, objection for failure to comply with 
order, § 86, p. 271 

Warrant, examination before trial, attendance of wit¬ 
ness procured by, § 53, p. 169 


Waste, bill of discovery as lying in aid of action for, 
§ 3 
Wills, 

Discovery in contest or construction of, § 23, p. 54 
Examination before trial in contest of, § 33, p. 109 
Proponent of, examination before trial, § 27, p. 65 
Withdrawal, admissions of facts requested, § 104 
Witnesses, 

Availability, showing as prerequisite, § 30(1), p. 83 
Civil rights, interrogatories violating, § 57, p. 178 
Discovery of names of adverse party’s witnesses, 
§ 4, p. 14 

Examination before trial, 

Availability, showing, § 30(1), p. 83 
Compelling testimony only in capacity in 
which called, § 51, p. 160 
Corporate officers and agents, § 29(1), p. 70 
Disregard of subpoena, § 53, p. 168 
Enable applicant to ascertain names of wit¬ 
nesses, § 30(2), pp. 84-89 
Fees, payment before attendance, § 53, p. 173 
Municipal corporation, § 29(2), p. 74 
Occurrence witness, defined, § 30(2), p. 85 
Refreshing recollection, § 52, pp. 163, 166 
Inspection of books or documents by op¬ 
posing counsel, § 87 

Fees, payment before attendance, § 53, p. 173 
Injury, use of discovery, § 20, p. 46 
Parties to action as incompetent, § 1 
Party to bill for discovery, § 10, p. 21 
Privileged matters, evidence rules, application to 
examinations, § 35, p. 114 
Production and inspection of writings and other 
matters, 

Expert witnesses, permitting to qualify as, 
§ 74, p. 236 

Privilege of party, § 73 

Refreshing recollection, examination before 
trial, inspection of books or documents 
by opposing counsel, § 87 
Words and phrases, § 1 

Adverse party, § 27, p. 62 
Workmen’s compensation, 

Discovery in proceedings under statute relating 
to, § 23, p. 55 

Payments, subject matter examinations, § 32(2), 
p. 97 

Writings, production and inspection. Production and 
inspection of writings and other matters, general¬ 
ly, ante 

Written interrogatories, 

Equity, § 16 

Statutory provisions, § 20, p. 47; § 21, p. 48 
X-rays, production and inspection of, § 71(9), p. 222 
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INDEX TO 

DISMISSAL AND NONSUIT 


Abandonment, 

Amendment of pleadings constituting, discontinu¬ 
ance by operation of law, § 75 
Discontinuance as, § 2 

Failure to prosecute with diligence considered as 
for purposes of dismissal or nonsuit, § 85(1), 
p. 427, n. 2 
Abatement, 

Motion to dismiss serving as plea in, § 45 
Plea in abatement treated as motion to dismiss, 
§ 67, p. 454, n. 27 

Waiver of right to involuntary dismissal or non¬ 
suit by tiling plea in, § 49 

Absence, 

Attorney, setting aside and reinstatement on 
ground of, voluntary dismissal and nonsuit, 
§ 42 

Voluntary dismissal or nonsuit by absence from 
court, § 33 

Absolute dismissal, § 73 
Absolute right to discontinue or dismiss, § 7 
Academic and moot questions, dismissal of actions in¬ 
volving, § 55; § 6S, p, 457, n. 54 
Acquiescence, 

Delay in prosecution, dismissal for want of pros¬ 
ecution in case of, § 65(3), p. 445 
Waiver of right to discontinuance by, § 86 
Admissions, 

Motion to dismiss, § 71, p. 461 
Nonsuit granted on, § 4S 
Voluntary dismissal or nonsuit, § 39, p. 379 
Advantage, voluntary dismissal or nonsuit depriving 
defendant of, § 26 
Adverse ruling, 

Involuntary nonsuit prompted by, § 45 
Voluntary dismissal on, § 10 
Adverse verdict, voluntary dismissal or nonsuit after 
receiving knowledge of agreement on, § IS, p. 342 
Advisement, 

Voluntary discontinuance before case taken un¬ 
der, § IS, p. 340 

Voluntary dismissal or nonsuit after taking case 
under, § 20, p. 34S 

Want of prosecution, dismissal for after taking 
under advisement, § 65(2), p. 441 
Affidavits, 

Contradiction of facts stated in affidavit on rul¬ 
ing on motion, § 71, p. 461 
Controverting affidavits, motion to dismiss, oppo¬ 
sition, § 71, p. 463 
Motion to dismiss, 

Consideration of affidavits in support of, 
§ 71, p. 462 

Necessity that affidavit accompany notice, 
§ 71, p. 464, n. 15.55 

Opposition, recitals as to in order granting mo¬ 
tion, § 72 

Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, § 82 


Affidavits—Continued 

Waiver of Irregularities in dismissal without fil¬ 
ing motion supported by, $ 33, p. 368; n. 97 
Affirmative defense of retraxit in case of dismissal as 
to some of joint tortfeasors, { 32, p. 368, n. 95 
Affirmative relief, 

Absence of request in defendant's answer affect¬ 
ing grant of motion to set aside plaintiff’s 
dismissal, j 42 

Attorney’s authorization leaving in doubt wheth¬ 
er such relief is sought 5 33 
Voluntary dismissal or nonsuit, 

Defendant requesting, § 27 
Bights as affected by, § 39, p. 382 
Agreement, 

Consent, generally, post 

Involuntary dismissal on condition, § 54 

Parties of record, § 9 

Reinstatement after voluntary dismissal pursu¬ 
ant to, § 40 

Waiver of by answering on merits, $ 12 
Allas process, 

Dismissal for failure of clerk and master for 
complainant to issue within time, § 61 
Issuance when summons has not been served, $ 62 
Amendment, 

Condition of, dismissal on failure to amend in 
accordance with, § 74 

Defects in pleadings obviated by, dismissal for 
insufficiency as precluded in case of, 5 64, 
p. 423 

Discontinuance as to omitted defendants, $ 33 
Misjoinder of causes or parties heard by, § 58 
Motion to reinstate after dismissal or nonsuit, 
filing at subsequent term of court, § 79, p. 
493, n. 43 

Order of dismissal, § 36, p. 371, n. 30 
Pleadings, 

Delay in respect of as ground for dismissal, 
§ 64, p. 425 

Disallowance of amendment as ground for 
setting aside nonsuit, § 81 
Dismissal resulting when changing substance 
of issues to be adjudicated, $ 33 
Erroneous amendment to complaint as ground 
for dismissal or nonsuit, § 61 
Nonconforming of amended petition to leave 
granted ground for dismissal on court’s 
own motion, 5 76 

Opportunity to amend on motion to dismiss 
joinder by additional defendant, 5 71, 
p. 467 

Refusal of plaintiff to amend pursuant to 
court's order as ground for dismissal or 
nonsuit, § 59 

Right to amend raised by motion to d i smiss, 5 71, 
p. 464 
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Amendment—Continued 

Voluntary dismissal or nonsuit, 

After court permits amendment raising new 
issues, § 20, p. 348 

Before expiration of period granted for, § IS, 
p. 341 

Amicus curiae, motion to dismiss fictitious action, no¬ 
tice of, § 69 

Ancillary jurisdiction, voluntary dismissal or non¬ 
suit, effect on, § 39, p. 380, n. 79 
Announcement of not ready for trial as ground, § 65 
(1), P. 430 
Answer, 

Stipulation extending time to answer affecting 
dismissal for want of prosecution, § 65(3), 
p. 448 

Voluntary dismissal or nonsuit as affected by an¬ 
swer seeking affirmative relief, § 27 
Appeal and error. 

Correction of judgment on, dismissal without 
prejudice, § 73 

Exclusiveness of appeal as method of attacking 
order of dismissal, § 40, p. 385, n. 4 
Operation and effect of discontinuance on rights 
of appeal, § 39, p. 376, n. 69 
Remand, voluntary dismissal or nonsuit after, 
§ 23 

Renewal of motion to dismiss on, § 70 
Rescript affirming judgment, discontinuance after, 
§ 24 

Reversal, voluntary dismissal or nonsuit after, 
§23 

Voluntary dismissal, review of decision, § 11 
Appearance, 

Agreement in respect of as waiver of right to in¬ 
voluntary dismissal or nonsuit, § 49 
Attorney making motion for dismissal, § 67 
Discontinuance waived by, § 86 
General appearance after discontinuance as estop¬ 
pel to assert right to dismissal, § 12 
Loss of right to voluntary dismissal by, § 12 
Motion to dismiss as required to be made by par¬ 
ty entering, § 50 

Waiver of notice of motion to dismiss, § 69 
Waiver of objections to reinstatement of case 
after dismissal or nonsuit, | 84 
Application, 

Formal application, voluntary dismissal, § 11 
Setting aside and reinstatement. 

Involuntary dismissal or nonsuit, § 82 
Voluntary dismissal or nonsuit, § 43 
Approval, setting aside and reinstatement, voluntary 
dismissal and nonsuit, § 40, n. 4 
Arbitration, 

Delay in prosecution caused by agreement for, 
dismissal for want of prosecution in case of, 
§ 65(3), p. 444 

Voluntary dismissal of suit pending hearing be¬ 
fore, § 21 

Argument, voluntary dismissal before or after, § 17 
Assignee, setting aside and reinstatement, involuntary 
dismissal or nonsuit, § 78 
Attachment, 

' Foreign attachment, motion to dismiss for insuf¬ 
ficiency of process, § 62, p. 414, n. 70.20 


Attachment—Continued 

Operation and effect of voluntary dismissal of 
claim to attached property, § 39, p. 377, 
n. 71.5 

Attorneys, 

Appearance by same attorney affecting discon¬ 
tinuance without costs, § 38, p. 375, n. 61 
Death of resulting in delay in prosecution, dis¬ 
missal or nonsuit in case of, § 65(3), p. 449 
Disability to act as excuse for delay in prosecu¬ 
tion, § 65(3), p. 450 

Engagement elsewhere when case came on for 
hearing as ground for vacation of dismissal 
or nonsuit, § 81 

Entry of authorization to dismiss as subject to 
judicial determination, § 33 
Fees, voluntary dismissal of action as affecting 
court’s jurisdiction to determine reasonable 
fees, § 39, p. 381, n. 81 

Misunderstanding between attorney and client as 
ground for reinstatement of action dismissed, 
§ 42 

Proceedings on motion to dismiss for lack of pros¬ 
ecution after attorney adjudged incompetent, 
§ 69, p. 458, n. 68 

Reinstatement of cause on ground of misconduct 
of attorney or where attorney was misled, 
§ 81 

Voluntary dismissal or nonsuit, 

Effecting through, § 13 
Payment of attorney’s fees as condition, § 38, 
p. 375, n. 57 

Restoration of action as precluded in absence 
of fraud, mistake, or lack of authority on 
attorney’s part, § 40 

Auditor, voluntary dismissal or nonsuit after hearing 
on trial before, § 21 

Bail process, dismissal of by party as not dismissal of 
suit, § 75 

Bankruptcy, discontinuance, 

Defendant pleading discharge in, § 31 
Payment of costs on discharge in, § 38 

Bar to cause of action, 

Agreement as to dismissal, § 9 
Dismissal agreed, § 9 

Motion to dismiss as serving pui^pose of plea in, 
§ 45 

Principal and surety, voluntary dismissal as to 
principal, § 31 

Prior dismissals in different courts without con¬ 
sent, § 39, p. 382 
Retraxit, § 5 

Voluntary dismissal or nonsuit, § 39, p. 378 

Beneficial plaintiff, voluntary dismissal or nonsuit, 
§ 14 

Bill of particulars, filing of, dismissal on account of 
failure, § 64, p. 425 

Burden of proof, 

Motion to dismiss for want of prosecution, § 71, 
p. 464 

Proceedings on application for removal of volun¬ 
tary nonsuit, § 43, p. 390, n. 48 
Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, § 82 

Calendar, ordering petition off calendar as not synon¬ 
ymous with dismissal, § 1 

Cancellation of suit, dismissal as equivalent to, § 1 
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Capacity to sue, dismissal or nonsuit for want of, g 63 
Court's own motion, § 76 

Capias, discontinuance of action begun by on account 
of issuing summons in same case after having 
gone into effect, § 75 

Capias ad respondendum, cause improperly com¬ 
menced by instead of summons as ground for dis¬ 
missal, § 62 
Cause of action, 

Bar of cause of action, ante 
Decree dismissing for want of, § 72 
Extinguishment of by judgment of dismissal or 
nonsuit, § 77, p. 485 

Matters considered on motion grounded on in¬ 
sufficiency of complaint to state, § 71, p. 462 
Pleadings failing to state, dismissal on ground of, 
§ 64, pp. 420, 421 

Variance in respect of, dismissal on account of, 
§ 64, p. 425 

Chambers, hearing on motion to dismiss or take non¬ 
suit in, § 33 

Chancery. Equity, generally, post 
Change of venue, voluntary discontinuance before 
hearing of application for, § 18, p. 340 
Class suits, 

Dismissal without prejudice, § 73, p. 473, n. 77 
Leave of court to discontinue action, § 11, p. 331, 
n. 8 

Voluntary dismissal before judgment or decree, 
§ 18, p. 341, n. 4 

Clerical error, setting aside and reinstatement, 
Involuntary dismissal or nonsuit, § 79, p. 495 
Voluntary dismissal or nonsuit, § 42 
Clerk of court, 

Entry of order of retraxit, dismissal or discon¬ 
tinuance, § 36 

Record of, sufficiency to support order of dismiss¬ 
al for want of prosecution, § 71, p. 465 
Codefendants, 

Absence of one of codefendants as excuse for de¬ 
lay in prosecution, § 65(3), p. 446, n. 53.5 
Continuance of cause as to one or more as work¬ 
ing discontinuance of whole cause, § 75 
Discontinuance or dismissal as to one or more, 
§§ 11, 30-32 

Involuntary dismissal as to part of, § 52 
Operation and effect, § 39, p. 381; § 77, 
p. 486 

Recital as to in judgment, § 72 
Dismissal of cross-action against, § 7 
Involuntary dismissal or nonsuit as to, g 50 
Jurisdiction, dismissal as to one or more, opera¬ 
tion and effect on jurisdiction, § 39, p. 381 
Persons entiled to move to have dismissal or non¬ 
suit set aside, § 78, p. 492, n. 38 
Plaintiff’s refusal to elect against which of sev¬ 
eral defendants he will proceed as ground for 
dismissal or nonsuit, § 59 
Voluntary dismissal or nonsuit as to one or more, 
§§ 30-32 

Before or after submission of cause to jury, 
§ 20, p. 344, n. 30 

Collateral attack, voluntary dismissal or nonsuit, § 39, 
p. 376, n. 69 
27 C. J.S.—55 


Commencement of trial, voluntary dismissal or non¬ 
suit. 

After, § 19 
Before, g 18, p. 333 
Common law, 

Compelling plaintiff to submit to nonsuit at, $ 46 
Discontinuance at, f 75 
Interpretation of nonsuit f 3, p. 322, n. 26 
Misjoinder of parties, dismissal on ground of, 
§ 63, p. 418 

Voluntary nonsuit after submission of case to 
court for decision, ( 20, p. 346, n. 38 
Voluntary termination of suit I 6 

Effect on plea of set-off or recoupment § 39, 
p. 382, n. 87 

Jurisdiction to vacate judgment or order at 
plaintiff’s instance, § 40, p. 386, n. 5 
Statutory provisions limiting or modifying 
right, I 8 

Compulsory nonsuit, § 3; §§ 45-86, pp. 390-505 
Conclusiveness, 

Denial of motion to dismiss, effect on power to 
entertain renewal of motion, § 70, p. 460, 
n. 84 

Recital in order vacating dismissal or nonsuit 
§ 82 

Setting aside and reinstatement judgment deny¬ 
ing motion to reinstate, § 85 
Voluntary dismissal or nonsuit 8 39, p. 379, n. 76 
Condition of cause. 

Involuntary dismissal, power of court as affected 
by, §53 

Voluntary dismissal, rights as affected by, §§ 17- 
24, pp. 337-354 
Conditions, 

Agreement for dismissal on, § 54 
Involuntary dismissal or nonsuit, § 74 
Setting aside and reinstatement voluntary dis¬ 
missal or nonsuit § 43 
Voluntary dismissal or nonsuit § 7 
Costs, §§ 35, 38 

Conditions precedent voluntary dismissal or nonsuit 
§§ 35, 37, 38 
Consent 

Commencement of trial, dismissal after, § 19 
Compelling plaintiff to submit to nonsuit against 
§ 46 

Coplaintiffs, voluntary dismissal, § 16 
Discontinuance waived by, § 86 
Dismissal after recommencing action subsequent 
to arbitrary dismissal, § 8 
Parties of record, § 9 

Power to dismiss cause of action without plain¬ 
tiff’s consent § 55 
Prejudice, dismissal without $ 76 
Reinstatement after voluntary dismissal or non¬ 
suit § 40 

Retraxit entry of, § 5 
Setting aside and reinstatement 

Involuntary dismissal or nonsuit § 78 
Time for, § 79, p. 495 

Submission of case, dismissal after, § 20, p. 347 
Termination of action by voluntary discontinu¬ 
ance when plaintiff consents to dismissal of 
complaint § 36 

Third persons or interveners to voluntary dis¬ 
continuance, § 28 
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Consent—Continued 

Waiver by defendant of right to dismiss by con¬ 
tinuance of cause with consent, § 49 
Consolidated actions, reinstatement of one of consol¬ 
idated actions which were dismissed, § 78 
Conspiracy, voluntary dismissal as to one or more de¬ 
fendants, § 32, n. 93 

Constitutionality of statute, public interest in de¬ 
terminations of, ground for denial of motion to 
dismiss, § 11, p. 332, n. 14 
Construction, 

Pleadings, liberal construction on motion to dis¬ 
miss for insufficiency of, § 64, p. 421 
Statutory provisions, 

Setting aside and reinstatement of involun¬ 
tary dismissal or nonsuit, § 78 
Voluntary dismissal or nonsuit, § 8 
Contempt, want of prosecution, dismissal for regard¬ 
less of moving party being in contempt, § 65(2), 
P- 441 

Continuance, 

Agreement for continuance ground for setting 
aside dismissal, § 81, p. 500, n. 85 
Defect in pleading cured by allowance of, dis¬ 
missal for insufficiency of pleading as pre¬ 
cluded by, § 64, p. 423 

Discontinuance as result of failure to secure, § 75 
Waiver of right to involuntary dismissal by, § 49 
Controverting affidavits, motion to dismiss, opposition 
to, § 71, p. 463 

Coplaintiffs, voluntary dismissal as affecting rights 
of, § 16 
Costs, 

Condition of payment imposed on, 

Setting aside dismissal or nonsuit, § S3 
Taking of discontinuance, § 38 
Neglect to pay, f 37 
Discontinuance without, § 38 
Nunc pro tunc order in respect of, § 72 
Payment of costs on withdrawn suit ground for 
vacation of dismissal and reinstatement of 
cause, § 81, p. 496, n. 61.60 
Vacation of dismissal granted for failure to pay 
prematurely taxed costs, § 81, p. 496, n. 61.60 
Voluntary dismissal as of right on payment or 
tender of, § 35 

Counsel, voluntary nonsuit entered on consent and re¬ 
quest of, § 9 

Counter affidavits, setting aside and reinstatement, 
involuntary dismissal or nonsuit, § 82 
Counterclaim. Set-off and counterclaim, post 
Courts, 

Adverse ruling on, voluntary dismissal on, § 10 
Declarations of law passed on, voluntary dis¬ 
missal of suit after, § 20, p. 347 
Dismissal on own motion, § 76 

Noncompliance with rules of pleading, § 64, 
p. 423 

Noncompliance with terms imposed, § 74 
Disobedience of order of as ground for dismissal, 
$ 59 

Inherent power, 

Dismiss groundless suit, § 56 
Disobedience of court’s order, dismissal or 
nonsuit on ground of, § 59 
Objections relating to process, dismissal or 
nonsuit on ground of, § 82, p. 411, n. 64 


Courts—Continued 

Inherent power—Continued 

Vexatious, fictitious or sham litigation, dis¬ 
missal of, § 56 

Want of jurisdiction, dismissal or nonsuit on 
ground of, § 60 

Want of prosecution, dismissal or nonsuit on 
account of, § 65(1), p. 430 
Notice of motion by mail to attorneys 
of record, § 69, p. 459, n. 78.5 

Open court, 

Notice of application to discontinue made in 
as not essential, § 34 

Voluntary termination of suit by statement 
in, § 33 

Power to order nonsuit or to dismiss, § 46 
Reinstatement of cause on own motion without 
notice, § 80 
Rules of court, post 

Setting aside dismissal on own motion, necessity 
of notice, § 80 

Setting aside judgment of dismissal on own mo¬ 
tion, § 78 

Vexatious and harassing litigation, inherent pow¬ 
er to dismiss, § 56 

Want of prosecution, power to dismiss or nonsuit 
for, § 65(1), p. 430 
Cross-actions, 

Codefendants, dismissal as to one or more in case 
of, § 30 

Defendant’s right to dismiss as against codefend¬ 
ant, § 7 

Voluntary dismissal, 

After affirmative pleading to, § 27, n. 37 
Operation and effect, § 39, p. 377, n. 71 
Cross-complaint, 

Failure to prosecute with diligence, dismissal on 
account of, § 65(1), p. 429 
Operation and effect of dismissal as to, § 77, 
p. 487 

Want of prosecution, right to dismissal or non¬ 
suit for as not affected by interposition of, 

§ 65(2), p. 440 

Cross-examination, waiver of right to discontinuance 

by, § 12 

Curing discontinuance, § 86 
Death, 

Attorney, delay in prosecution caused by, § 65(3), 
p. 449 

Dismissal for want of prosecution after death of 
plaintiff, § 65(3), p., 449 

Dismissal of parents’ action for loss of services 
of infant born dead, § 64, p. 421, n. 45 
Parties, involuntary dismissal or nonsuit on 
ground of, § 63, p. 420 

Personal representative of deceased plaintiff as 
authorized to agree to dismissal, § 15 
Petitioner’s laches as chargeable to substituted 
petitioners after his death, § 65(1), p. 428, 
n. 3 

Decision, 

Judgment or decree, generally, post 
Voluntary dismissal or nonsuit. 

After, § 22 

Decision on motion for directed verdict, 

§ 20, p. 350, n. 76.5 
Before, § 18, p. 341 
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Declaration, 

Neglect to file within prescribed time as am ount- 
ing to discontinuance, § 75 
Variance with writ, dismissal or nonsuit on ac¬ 
count of, 8 64, p. 425 

Declarations of law, voluntary dismissal or nonsuit 
after being passed on by court, § 20, p. 347 
Decree. Judgment or decree, post 
Default, 

Defendant in as not entitled to dismissal for want 
of prosecution, § 65(4), p. 453, n. 17 
Discontinuance granted as of course when dis¬ 
cretionary, § 23 

Duty to proceed with action which is in default, 
§ 65(1), p. 426, n. 98 

Exclusion of period of default judgment in de¬ 
termining dismissal for want of prosecution, 
§ 65(3), p. 443, n. 41 

Setting aside before motion to dismiss may be 
made, § 50 

Defective process, dismissal on ground of, § 62 
Defendants, 

Absence or concealment as excuse for delay in 
prosecution, § 65(3), p. 446 
Codefendants, generally, ante 
Cross-action, right to dismiss as against code¬ 
fendant, § 7 

Defect of parties defendant as ground for dis¬ 
missal, § 63, p. 41S 

Misjoinder of as ground for dismissal, § 63, p. 419 
Nonjoinder of parties defendant as ground for 
dismissal or nonsuit, § 63, p. 41S 
Right to dismissal as resting with, § 48 
Several defendants, discontinuance effected as to 
one or more of, § 11 
Defenses, 

Motion to dismiss as required to be based on mat¬ 
ters relating to, § 55 

Voluntary dismissal or nonsuit depriving defend¬ 
ant of, § 26 

Definitions, §§ 1-5, pp. 320-325 

Affirmative relief, § 27, p. 360, n. 41.10 

At any time before trial, § IS, p. 339 

Diligence in prosecution, § 65(2), p. 437, n. 24 

Discontinuance, § 2 

Dismissal, § 1 

Dismissal agreed, § 9 

Final submission, § 20, p. 347; § 55 

Jurisdiction, § 60, p. 408, n. 27.60 

Nolle prosequi, § 4 

Non prosequitur, § 3 

Nonsuit, § 3 

Retraxit, § 5 

Trial within statute concerning dismissal for 
want of prosecution, § 65(2), p. 439 

Delay, 

Dismissal or nonsuit for delay in prosecution, 
§ 65(2), pp. 432-441 

Involuntary dismissal or nonsuit on ground of, 
§ 56 

Motion to dismiss on ground of delay in prosecu¬ 
tion, § 67, p. 454, n. 31 

Pleadings, dismissal on account of delay in filing 
or serving, § 64, p. 424 
Process, dismissal on ground of, § 62 


Delay—Continued 

Prosecution of litigation, 

Effect of sustaining exception to citation and 
dismissing rule to show cause, | 75, 
p. 478, n. 48 

Presumptions as to on motion to dismiss, 
8 71, p. 465 

Renewal of motion to dismiss for delay in pros¬ 
ecution, { 70, p. 460, n. 86 
Demurrer, 

Amendment of complaint after, delay in operat¬ 
ing as discontinuance, $ 75 
Dismissal without prejudice on sustaining of, f 73 
Motion to dismiss as equivalent to, { 45; $ 71, 
p. 460 

Treatment as motion to dismiss, $ 67, p. 434, n. 27 
Voluntary dismissal on intimation that court 
would sustain, f 10 
Waiver of right to, 

Involuntary dismissal or nonsuit by, failure 
to object to hearing on demurrer, § 49 
Voluntary dismissal or nonsuit by, election to 
stand on demurrer after demurrer over¬ 
ruled, | 49 

Demurrer to evidence, voluntary dismissal or nonsuit 
after sustaining of, § 20, p. 348 
Depositions, issuance of commission to take as pre¬ 
venting dismissal for want of prosecution, 8 65 
(3), p. 452 
Diligence, 

Dismissal or nonsuit for failure to prosecute ac¬ 
tion with, § 65(1), p. 426 

Setting aside and reinstatement, voluntary dis¬ 
missal or nonsuit, § 42 
Direction of verdict. 

Involuntary nonsuit as suffered because of, § 45 
Voluntary dismissal or nonsuit. 

After motion for, § 20, p. 349 
Intimation that court would direct verdict, 
8 10 

Disability of party, dismisssal or nonsuit on ground 
of, § 63, p. 420 

Legal disability, objection to voluntary dismissal 
on ground of, 8 25 

Discharge of debt, voluntary dismissal or nonsuit as, 
8 39, p. 378 

Disclaimer, dismissal as to party making, 8 30, n. 62 
Discontinuance, 

Defined, § 2 

Dismissal as importing same thing, § 1 
Discretion, 

Argument, voluntary dismissal or nonsuit prior 
to, § 17 

Conditions on involuntary termination of suit, 
§ 74 

Delay in respect of process, dismissal on account 
of, 8 62 

Exclusion of accessory affidavits in consideration 
of motion to dismiss, $ 71, p. 463, n. 5 
Excusable delay in prosecution of case, 5 65(3), 
p. 442 

Grant or refusal of dismissal or nonsuit, 8 71, 
p. 486 

Involuntary termination of suit, objections relat¬ 
ing to process as ground, $ 62 
La ches, dismissal on account of, 8 68 
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Discretion-—Continued 

Nonappearance of counsel as ground for dismiss¬ 
al, § 65(1), p. 429, n. 7 

Own motion, dismissal or nonsuit on court’s own 
motion, § 76 

Prejudice, dismissal without, § 73 
Recalling submission of case and dismissal with¬ 
out prejudice, § 20, p. 346 
Setting aside and reinstatement, 

Involuntary dismissal or nonsuit, § 78 
Imposition of terms, § S3 
Terms, § 83 

Voluntary dismissal, §§ 40, 43 
Submission of case, recalling submission and dis¬ 
missal without prejudice, § 20, p. 346 
Voluntary dismissal or nonsuit, §§ 7, 11 

Affirmative relief where defendant requested, 
§ 27 

After judgment, § 22 

After submission of case, § 20, p. 346, n. 38 
Allowance whether written motion had been 
filed, § 33, p. 368, n. 1 
Before verdict, § 18, p. 341 
Commencement of trial, § 19 
Payment of costs as condition, § 3S, p. 375, 
n. 62 

Prejudice to defendant’s rights as objection, 
§ 26, p. 356, n. 27 

Recall of submission of case and dismissal 
without prejudice, § 20, p. 346 
Set-off or counterclaim interposed, § 27 
Voluntary termination, § 7 

Want of prosecution, dismissal or nonsuit on ac¬ 
count of, § 65(2), p. 435 

Disjunctive grounds, motion to dismiss, § 67 
Disobedience of court order, dismissal on ground of, 
§ 59 

Distinctions, § 1 

Docket, discontinuance by operation of law as result 
of failure of clerk to docket case, § 75 
Docket entry. 

Dismissal of action, § 72 
Neither party, § 9 

Docket number, notice to dismiss containing only 
docket number as sufficient, § 69 
Double litigation, voluntary dismissal or nonsuit re¬ 
sulting in inconvenience of as ground for ob¬ 
jection to, § 26 

Enforcement, order of nonsuit, § 77, p. 487 
Entitling, 

Notice of motion to dismiss, mistake in as affect¬ 
ing sufficiency, § 69 

Omission in respect of as ground for dismissal, 
§ 64, p. 423 

Entry, 

Docket, 

Dismissal of action without entry on, § 72 
Neither party, 19 
Judgment or decree, post 
Nolle prosequi, § 4 

Order of retraxit or discontinuance, §§ 5, 36 
Transferor court’s entry of voluntary dismissal, 
§ 33, p. 368, n. 97 

Epidemic, prevalence of resulting in delay in prosecu¬ 
tion as excuse precluding dismissal for want of 
pposecatios, § 65(3), p. 453. 


Equity, 

Answer containing no set-off or cross-bill as af¬ 
fected by dismissal of bill, § 77, p. 4S8, n. 32 
Application of equity rules to motion to set aside 
dismissal or nonsuit, § 78 

Compelling plaintiff to submit to nonsuit in, § 46 
Dismissal of suit in equity as action at law, § 58 
Dismissal without prejudice, § 73 
Judgment of nolle prosequi as equitable judgment, 
§ 48 

Rules applicable to dismissal in, § 66 
Estoppel, 

Dismissal operating as, § 77, p. 486 
Involuntary dismissal or nonsuit, assertion of 
right to, § 49 

Voluntary dismissal or nonsuit, loss of right by, 
§ 12 

Evidence, 

Adverse ruling on sufficiency, voluntary dismissal 
prior to, § 18, p. 342 
Burden of proof, generally, ante 
Dismissal of action without hearing, § 71, p. 461 
Involuntary dismissal or nonsuit, waiver of mo¬ 
tion by introducing evidence before disposal 
of, § 49 

Motion for discontinuance, § 71, p. 463 
Presumptions, generally, post 
Setting aside and reinstatement, order of rein¬ 
statement as evidence of improper dismissal, 
§ 85 

Variance between pleading and proof as ground 
for dismissal or nonsuit, § 64, p. 426 
Voluntary dismissal or nonsuit, 

Before completing proof, § 20, p. 347 
Hearing evidence in passing on motion, § 33 
Ex contractu, voluntary dismissal or nonsuit in ac¬ 
tion, § 31 

Ex delicto, voluntary dismissal or nonsuit in action, 
§32 

Ex parte application, voluntary discontinuance on, 
§ 11 

Excusable delay, prosecution. 

Discretion of court in respect of, § 65(3), p. 442 
Proof on motion to dismiss, § 71, p. 464 
Excusable neglect, ground for reinstatement of cause, 
§ SI 

Expediting prosecution, defendant’s duty in respect 
of as respects dismissal or nonsuit for want of 
prosecution, § 65(4). p. 452 
Extension of time, motion to dismiss, § 68 
Extinguishment of cause of action, judgment of dis¬ 
missal or nonsuit as, § 77, p. 485 
Extra allowance, payment of as condition imposed on 
taking of discontinuance, § 38 
Federal courts, 

Removal of cause to. 

Discontinuance by operation of law, § 75 
Voluntary nonsuit after application for, § 24 
Right to dismissal, discontinuance or nonsuit, 
§ 7, p. 326, n. 63 

Federal Tort Claims Act, dismissal of action against 
negligent Air Force officer as individual as retrax¬ 
it, § 5, p. 324, n. 46 
Fictitious controversies. 

Dismissal at suggestion of any person in interest, 

§ 50 

Dismissal on court’s own motion, § 76 
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Fictitious controversies—Continued 

Involuntary dismissal or nonsuit as to, § 56 
Motion to dismiss on ground of, § 67, p. 454, n. 20 
Notice of motion to dismiss, § 69 
Filing, pleadings, dismissal on account of delays or 
omissions in, § 64, p. 424 
Final ending, 

Dismissal signifying, § 1 
Nonsuit as, § 3 
Final submission, 

Defined, § 55 

Voluntary dismissal or nonsuit prior to, 5 20, 
p. 344 
Findings, 

Motion to dismiss, § 71, p. 46S 
Voluntary dismissal or nonsuit after, § 22 
Forgetfulness of attorney, delay in prosecution re¬ 
sulting, dismissal or nonsuit for want of prose¬ 
cution, § 65(3), p. 451 
Form, motion to dismiss, § 67 

Form of remedy, error as to as ground for dismissal, 
§58 

Forma pauperis, 

Dismissal because of defective oath for leave to 
prosecute in, § 61 

Voluntary nonsuit as affecting right to sue, § 39, 
p. 377, n. 72 

Formal application, voluntary dismissal, § 11 
Formal notice, motion to dismiss, § 69 
Formal renunciation, retraxit requiring, § 5 
Formality, 

Judgment or order of dismissal, § 72 , 

Voluntary termination of suit, § 33 
Former adjudication, involuntary dismisssal or non¬ 
suit on ground of, § 56 
Fraud, 

Device or trick, service of process procured by as 
ground for dismissal, § 62 
Involuntary dismissal or nonsuit in respect to 
action in fraud of justice, § 56 
Objection by stranger to litigation that dismissal 
agreement was fraudulent, § 28, p. 361, n. 46 
Participation in fraud in procurement bar to set¬ 
ting aside dismissal or nonsuit, § 81 
Setting aside and reinstatement, 

Involuntary dismissal or nonsuit, § 81 
Procurement of dismissal through fraud as 
bar, § 40 

Voluntary dismissal or nonsuit, § 42 
General appearance. Appearance, generally, ante 
General demurrer. Demurrer, generally, ante 
Grounds, 

Involuntary dismissal or nonsuit, §§ 55-65(4), 
pp. 399-453 

Motion as required to show, § 67 
Judgment of dismissal as required to state, § 72 
Order of dismissal as required to state, f 72 
Setting aside or reinstatement, 

Involuntary dismissal or nonsuit, § 81 
Voluntary dismissal or nonsuit, § 42 
Voluntary termination of suit, motion for non¬ 
suit as required to state, § 33 
Guardian, discontinuance on motion of guardian of 
insane person, § 63. p. 420 

Harassing litigation, involuntary dismissal or non¬ 
suit as to, § 56 


Hearing, 

Motion to dismiss, | 71, pp. 460—168 
Setting aside and reinstatement, 

Involuntary dismissal or nonsuit, { 82 
Voluntary dismissal or nonsuit, | 43 
Ignorance, setting aside and reinstatement on ground 
of, voluntary dismissal or nonsuit, f 42 
Illegality as ground for setting aside dismissal or 
nonsuit, § 81 

Impossibility of prosecution, dismissal for failure to 
prosecute in case of, } 65(3), p. 443 
Inadvertence, 

Conclusiveness of recital in order setting aside 
dismissal or nonsuit, § 82 

Delay in prosecution as result of. dismissal or non¬ 
suit for want of prosecution, § 65(3), p. 451 
Ground for reinstatement of cause, { 81 
Incompetents, 

Denial of request to dismiss suit on ground of 
person’s incompetency, $ 25 
Leave of court to discontinue action where an 
incompetent is a party, § 11, p. 331, n. 8 
Inconsistent acts, estoppel as respects right of vol¬ 
untary dismissal by, J 12 
Infancy, 

Discontinuance as to defendant pleading, § 31 
Involuntary dismissal or nonsuit in respect of 
action by next friend, § 57 
Leave of court to discontinue action where minor 
is a party or has an interest, § 11, p. 331, 
n. 8 

Injunction, proceeding stayed by, dismissal for want 
of prosecution in case of. § 65(3), p. 449 
Instructions, voluntary dismissal or nonsuit after 
intimation by court as to what instructions will 
be, § 20, p. 347 

Interest in subject matter, motion to dismiss as re¬ 
quired to be made by person having, § 50 
Interlocutory judgment, voluntary dismissal or non¬ 
suit after, § 22 
Intervention, 

Operation and effect of. 

Dismissal as to, § 77, p. 487 
Voluntary termination of main action, § 39, 
p. 377 

Prejudice, dismissal without, § 73 
Voluntary dismissal or nonsuit. 

Claim for affirmative relief as affected by, 
§ 39, p. 384 

Objection on ground of, § 28 
Petitioner for, § 13 

Involuntary termination of suit §§ 45-86, pp. 396-505 
Discontinuance as, § 2 
Nonsuit as, § 3 

Voluntary nonsuit distinguished, § 3 
Irregularities in proceedings. 

Involuntary dismissal for, § 61 
Service and return of process, dismissal on 
ground of, § 62 

Issues, 

Law or fact, 

Defendant’s duty to expedite determination, 
§ 65(4) 

Motion to dismiss, adjudication on, § 71, p. 
463 

Provision for dismissal for failure to take 
certain steps within certain time, § 65(2), 
p. 441 
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Issues—Continued 

Pendency of another action as excuse for delay 
in bringing cause to trial where issues irrele¬ 
vant, § 65(3), p. 445, n. 48.50 
Waiver of dismissal or discontinuance by raising 
issues, § 86 

Joint and several contracts, discontinuance or nolle 
prosequi against one or more codefendants, § 31 
Joint contracts, dismissal and nonsuit as to one or 
more codefendants, § 31 

Joint defendants. Codefendants, generally, ante. 
Joint liability, involuntary dismissal as to some of 
codefendants in case of, § 52 
Joint tort-feasors, voluntary dismissal as to one or 
more, § 32 
Judge, 

Death, 

Excuse for delay in prosecution as respects 
dismissal or nonsuit, § 65(3), pp. 449, 450 
Running of period for bringing case to trial 
from date of death of judge at first trial, 
§ 65(2), p. 440, n. 25.34 

Inability to secure judge who presided at first 
trial as excuse for delay in prosecution, 
§65(3), p. 450 
Judgment or decree, 

Dismissal agreed, § 9 
Entry, 

Against some defendants as dismissal as to 
others, § 33 

Denial of application to set aside dismissal 
or nonsuit, § 82 
Docket, § 72 

Failure to enter within time as ground for 
dismissal, § 55 

Grounds of dismissal as required to be stated, 
§72 

Neglect to enter judgment as ground for dismissal 
of cause, § 55 

Nonsuit as judgment against plaintiff, § 3 
Opening judgment to permit nonsuit, § 22 
Prejudice, dismissal without, § 73 
Recall of judgment to permit dismissal or non¬ 
suit, § 22 
Requisites of, § 72 

Setting aside judgment to permit nonsuit, § 22 
Several defendants, recitals as to dismissal as to 
one of, § 72 

Voluntary dismissal or nonsuit, 

After judgment, § 22 
Before judgment, § 18, p. 341 
Jurisdiction, 

Court as deprived of hy dismissal, § 77, p. 482 
Dismissal on motion of court in absence of, § 76 
Essential to validity of judgment of dismissal 
or nonsuit, § 72 

Involuntary dismissal or nonsuit for want of, § 60 
Hearing on motion, § 71, p. 460 
Motion for time of, § 68 
Pleas to, motion to dismiss serving as, § 45 
Retention in order of dismissal, § 72 
Time for vacation of dismissal court lacked juris¬ 
diction to make, § 79 

Vaca t ing or setting aside dismissal or nonsuit on 
ground of court's lack of jurisdiction, § 81 


J urisdiction—Continued 

Voluntary dismissal or nonsuit, 

Objections to application because of lack of, 
§25 

Ouster of jurisdiction, § 39, p. 380 

Jury, 

Equivalents of dismissal for failure to select jury 
to dismissal for nonappearance, § 77, p. 486 
n. 96 

Failure to select jury as neglect to prosecute ac¬ 
tion, § 65(1), p. 430 
Impaneling, 

Motion to dismiss before impaneling, § 68, 
p. 455, n. 47 

Voluntary dismissal or nonsuit after, § 19 
Imposition of terms as condition of discontinu¬ 
ance where plaintiff has waived right to jury 
trial, § 37 

Nolle prosequi after impaneling or swearing, § 19 
Overruling motion for dismissal by ruling for sub¬ 
mission of case to jury, § 71, p. 468 
Retirement of, voluntary dismissal or nonsuit be¬ 
fore or after, § 20, pp. 34*4-351 
Swearing of, voluntary dismissal or nonsuit after, 
§ 19 

Voluntary discontinuance pending selection of, 
§ 18, p. 340 

Voluntary dismissal or nonsuit after impaneling 
or swearing, § 19 

Laches, 

Involuntary dismissal or nonsuit in case of, § 56 

Motion to dismiss, § 68 

Setting aside and reinstatement. 

Involuntary dismissal or nonsuit, § 79, p. 493 
Voluntary dismissal or nonsuit, § 41 
Leave of court, 

Discontinuance as requiring, § 11 
Entry of judgment after regular term, § 72 
Renewal of motion to dismiss, § 70 
Voluntary dismissal or nonsuit, § 36 
Legal disability, objection to voluntary dismissal on 
ground of, § 25 

Legal plaintiff, voluntary dismissal or nonsuit by, 
§ 14 

Legal right to voluntary discontinuance or dismissal, 

§ 7 

Limitation of actions, 

Dismissal for failure to prosecute with diligence 
regardless of bar of limitations, § 65(1), p. 427 
Setting aside and reinstatement, 

Bar by statute as affecting right, § 81 
Voluntary dismissal or nonsuit, § 44 
Severance and dismissal of portions of actions 
barred by limitations, § 52, p. 396, n. 37 

Mail, 

Notice of motion to dismiss by, § 69 
Wrong address on motion for nonsuit, § 33, p. 368, 
n. 97 

Mandatory statutes, dismissal for failure to enter 
judgment within specified period, § 55 
Marriage annulment proceeding, voluntary discontin¬ 
uance after order made for husband to pay for 
support of wife and child, § 27, p. 358, n. 34 
Material variance, dismissal on account of, § 64, p. 425 
Matter of course, voluntary dismissal as, § 11 
Matter of right, involuntary dismissal or nonsuit, § 48 
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Meritorious defense, showing as to as unnecessary 
to secure dismissal for want of prosecution. S 71. 
p. 466 
Merits, 

Adjudication of, dismissal with prejudice as, § 73 
Affidavit of merits buttressing motion, § 71, p. 465 
Bar of new suit when dismissal amounts to ad¬ 
justment of merits, § 39, p. 379, n. 77 
Counterclaim, consideration in determining vol¬ 
untary dismissal or nonsuit, § 27, n. 36 
Dismissal as judgment on, § 77 
Final judgment or decision on, voluntary discon¬ 
tinuance prior to, § 18, p. 341 
Former adjudication on as ground for dismissal, 
§ 56 

Motion to dismiss as required to be based on mat¬ 
ters relating to, § 55 
Nonsuit as judgment on, § 3 
Prejudice, dismissal without in absence of trial 
on, § 73 

Promotion of decisions on, purpose of rule re¬ 
quiring dismissal for want of prosecution, 
§ 65(2), p. 434, n. 21 

Recommencement of action after arbitrary dis¬ 
missal as requiring dismissal only on merits, 
§ 8 

Resolving doubt on application to set aside dis¬ 
missal or nonsuit to secure trial on, § 82 
Voluntary dismissal of complaint as adjudica¬ 
tion on merits, § 39, p. 380 
Voluntary dismissal or nonsuit before hearing on, 
§ 18, p. 338 

Waiver of right to compulsory nonsuit by taking 
steps looking to trial on, § 49 
Want of prosecution, waiver of right to dismissal 
by taking steps looking to trial on merits, 
§ 65(3), p. 447 

Military serviee, defendant’s absence in, excuse for 
delay in prosecution, § 65(3), p. 446 
Minutes, order granting dismissal or nonsuit as ef¬ 
fective when entered in, § 72 
Misjoinder, 

Causes, involuntary dismissal on ground of, § 58 
Parties, 

Dismissal or nonsuit on ground of, § 58; 
§ 63, p. 418 

Opportunity for amendment as required on 
motion to dismiss for, § 71, p. 467 
Time of dismissal in respect of, § 68 
Plaintiffs, voluntary dismissal by one of plain¬ 
tiffs, § 16 

Misnomer of parties, dismissal on ground of, § 62; 
§ 63, p. 416 

Misprision of clerk, setting aside and reinstatement, 
involuntary dismissal or nonsuit, § 79, p. 495 
Mistake, 

Dismissal as to defendant joined by, § 30, n. 62 
Setting aside and reinstatement. 

Involuntary dismissal or nonsuit, § 81 
Voluntary dismissal or nonsuit, §§ 42, 43 
Want of prosecution as result of, dismissal or 
nonsuit as not warranted, § 65(3), p. 450 
Mistrial, voluntary dismissal after, § 18, p. 340 
Moot questions. 

Dismissal of action which had become moot, § 55 
Time for application of dismissal of cause as be¬ 
ing moot, § 68, p. 457, n. 54 


Motion, 

Admission by, | 71, p. 461 

Affidavit accompanying notice of motion, neces¬ 
sity, § 71, p. 464, n. 15.55 
Affidavits in support of, 

Consideration, § 71, p. 4G2 
Contradiction of facts stated in affidavit cm 
ruling on motion, | 71, p. 461 
Burden of proof on, f 71, p. 466 
Controverting affidavit in opposition to, J XU P- 
463 

Determination of, f 71, pp. 460-468 
Findings of fact on, § 71, p. 468 
Form and requisites of, (67 
Formal notice of, § 69 
Hearing on, § 71, pp. 460-468 
Judgment on, $ 72 

Laches, dismissal for want of prosecution, | 68 
Matters considered in hearing on, $ 71, p. 461 
Notice of, § 69 
Overruling of, $ 68 

Presumption of want of diligence arising on, § 
71, p. 464 

Proper practice to secure dismissal or nonsuit 
by, §66 

Renewal of, § 70 
Rulings on. § 71, p. 408 

Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, §§ 78, 82 
Notice of, § 80 

Specific grounds or defects relied on as required 
to be shown, § 67 
Time of, § 68 
Waiver of notice of, § 09 

Want of jurisdiction, raising question by motion 
to dismiss, § 60 

Nature of remedy, error as to as ground for dis¬ 
missal or nonsuit, § 58 

Necessary parties, dismissal on ground of failure or 
refusal to join, § 63, p. 416 
Negligence, setting aside and reinstatement on ground 
of, voluntary dismissal or nonsuit, § 42 
New cause of action by agreement, § 39, p. 379, n. 77 
New trial, 

Prejudice, dismissal without, on overruling mo¬ 
tion for, § 73 

Reinstatement of dismissed cause as amounting 
to grant of, § 78 

Vacation of dismissal and reinstatement of cause 
as amounting to grant of, § 85 
Voluntary dismissal or nonsuit after motion for, 
§ 20, p. 348 

Waiver of right to nonsuit by motion for, § 12 
Next friend, involuntary dismissal or nonsuit in re¬ 
spect to action in name of infant by, § 57 
Nolle prosequi, 

Against one or more codefendants, g§ 31, 32 
Defined, § 4 

Discontinuance as equivalent of, § 2 
Entry of after swearing of jury, § 19 
Leave of court to enter, § 11, n. 8 
Part of demand, § 29 

Several divisible causes of action, one of, 5 52 
Tort actions, § 32 

Nominal plaintiff, voluntary dismissal or nonsuit; § 14 
Non prosequitur, defined, § 3 
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Nonjoinder of parties, 

Dismissal on ground of, S 63, p. 416 
Opportunity for amendment on motion to dismiss 
for, § 71, p. 467 

Nonsuit, 

Defined, § 3 

Discontinuance distinguished, § 2 
Dismissal as equivalent to, § 1 
Notice, 

Dismissal on court's own motion, § 76 
Imposition of terms where notice of dismissal filed 
after answer, § 37, p. 373, n. 43 
Involuntary dismissal or nonsuit, motion to set 
aside and reinstate, § SO 
Motion to dismiss, § 09 

Nonjoinder of parties plaintiff, dismissal on 
ground of as requiring, § 63, p. 417 
Setting aside and reinstatement, voluntary dis¬ 
missal or nonsuit, § 43 

Tolling running of time set by rule concerning dis¬ 
missal for want of prosecution, § 65(2), p. 441 
Trial, 

Service of after motion to dismiss for want 
of prosecution as of no avail, § 65(3), p. 
452 

Waiver of right to involuntary dismissal or 
nonsuit by service of, § 49 
Voluntary termination of suit, 

Application to discontinue, § 34 
Discontinuance by, § 33 
Setting aside and reinstatement on ground of 
lack of, § 42 
Nunc pro tunc order, § 72 

Amendment of order of dismissal, § 36, p. 371, 
n. 30 

Omission to enter dismissal supplied by at sub¬ 
sequent term, § 36 
Objections, 

Intervener, voluntary dismissal or nonsuit, § 28 
Involuntary dismissal or nonsuit, parties entitled 
to oppose, § 51 

Plaintiffs right to discontinuance in absence of 
objections, § 9 

Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, waiver of, § 84 
Voluntary dismissal or nonsuit. 

Affirmative relief requested, § 27 
Grounds of, §§ 25-28, pp. 354-362 
Intervention, § 28 
Set-off or counterclaim, § 27 
Third persons prejudiced by, § 28 
Obligation sued on, dismissal for failure to file, § 64, 
p. 425 

Off calendar, ordering petition off calendar and dis¬ 
missal distinguished, § 1 

Official capacity, voluntary discontinuance by plain¬ 
tiff suing in, § 15 

Omissions, discontinuance predicated on, § 75 
Open court, 

Notice of application to discontinue made in as 
not essential, § 34 

Voluntary termination of suit by statement in, 
$ 33 

Operation and effect. 

Involuntary dismissal or nonsuit, | 77, pp. 482-488 
Retraxit, § 5 


Operation and effect—Continued 

Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, § 85 

Voluntary dismissal or nonsuit, § 39, pp. 376-385 
Operation of law, discontinuance by, § 75 
Oral motion, sufficiency of, § 67 
Orders, 

Discontinuance as requiring, § 11 
Disobedience of as ground for dismissal, § 59 
Enforcement of, § 77, p. 487 
Entry on docket, § 72 
Formality, § 72 

General order for dismissal, § 77, p. 4S5 
Grounds of dismissal as required to be stated, 
§ 72 

Operation and effect, § 77, pp. 482-488 
Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, § 82 
Voluntary dismissal or nonsuit, § 36 
Voluntary termination of suit, discontinuance or 
dismissal by, § 33 
Part of cause of action, 

Involuntary dismissal as to, § 52 
Voluntary dismissal or nonsuit as to, § 29 
Parties, 

Codefendants, generally, ante 
Coplaintiffs, voluntary dismissal as affecting 
rights, § 16 

Defendants, generally, ante 
Involuntary dismissal and nonsuit, 

Objections relating to, § 63, pp. 415-420 
Opposition to, § 51 

Lack of necessary parties, dismissal on court’s 
own motion for, § 76 

Misjoinder of as ground for dismissal, § 58; § 63, 
p. 418 

Misnomer, dismissal on ground of, § 63, p. 416 
Motion to add parties as affected by dismissal, 
§ 77, p. 483, n. 90 

Motion to dismiss, involuntary termination of 
suit, § 50 
Nonjoinder, 

Ground for dismissal, § 63, p. 416 
Opportunity for amendment on motion to dis¬ 
miss, § 71, p. 467 
Plaintiffs, generally, post 
Voluntary discontinuance, § 13 
Want of parties defendant, dismissal on ground 
of, § 63, p. 416 
Payment, 

Costs, 

Condition imposed on taking of discontinu¬ 
ance, § 38 

Voluntary dismissal as of right on, § 35 
Dismissal of action on ground of, § 55 
Pending action, 

Delay in prosecution to await decision in, dis¬ 
missal for want of prosecution in case of, 
§ 65(3), p. 445 

Involuntary dismissal or nonsuit on ground of 
pendency of another action, § 56 
Personal representative, voluntary discontinuance by 
personal representative of deceased plaintiff, $ 15 
Petition, setting aside and reinstatement. 

Involuntary dismissal or nonsuit, § 82 
Voluntary dismissal or nonsuit, § 43 
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Plaintiffs, 

Coplaintiffs, voluntary discontinuance by one or 
more, § 16 

Disobedience of court's order ground for dismissal 
or nonsuit, § 59 

Misjoinder of as ground for dismissal, $ 63, p. 418 
Right to discontinue or dismiss suit, § 7 
Right to move to take off compulsory nonsuit, 
§ 78, p. 492, n. 38 

Use plaintiff, voluntary dismissal or nonsuit as 
to, § 14 

Voluntary termination by, §§ 6,13 
Plea, 

Motion to dismiss as required to be made by per¬ 
sons filing, § 50 

Privilege, voluntary nonsuit while undisposed 
plea is pending, § 17 
Retraxit, § 5 
Pleadings, 

Amendment, ante 

Commencement of action by filing of complaint, 
discontinuance as result of failure to renew 
process, § 75 

Demurrer, generally, ante 
Filing, 

Dismissal on account of delay or omissions, 
§ 64, p. 424 

Waiver of dismissal or discontinuance by, 
§ 86 

Involuntary dismissal or nonsuit because of ob¬ 
jections relating to, § 64, pp. 420-426 
Irregularities in, discontinuance by operation of 
law, § 75 
Judgment on, 

Motion to dismiss as in effect motion for, 
§ 71, p. 460 

Voluntary discontinuance after submission to 
court of motion for, § 18, p. 340 
Prejudice, dismissal without, on failure to plead 
further, § 73, p. 472, n. 70 

Service of, dismissal on account of delays or 
omissions in, § 64, p. 424 

Variance as ground for dismissal or nonsuit, § 64, 
p. 425 

Voluntary dismissal or nonsuit, effect of, $ 39, p. 
877 

Waiver of right to involuntary dismissal or non¬ 
suit by, § 49 
Poor persons, 

Dismissal because of defective oath for leave to 
sue as, § 61 

Voluntary nonsuit as affecting right to sue as, 
§ 39, p. 377, n. 72 

Positive act, discontinuance predicated on, § 75 
Power, 

Court’s power to dismiss or grant nonsuit for 
want of prosecution, § 65(1), p. 430 
Disobedience of court’s order, dismissal or non¬ 
suit on ground of, § 59 

Exercise of power to dismiss for want of prose¬ 
cution, § 65(2), pp. 432-441 
Order nonsuit or dismiss, § 46 
Court’s own motion, § 76 

Want of prosecution, dismissal or nonsuit on 
ground of, § 65(1), p. 430 
Practice. Procedure, post 


Prejudice, 

Consent to dismissal with or without, f 9 
Counterclaim as bar to dismissal of action with¬ 
out prejudice, f 27 

Defendant's rights, voluntary dismissal or nonsuit 
resulting In, f 26 

Discretion of court as to dismissal without preju¬ 
dice at conclusion of evidence, { H, p. 332, 
n. 13 

Dismissal without, § 73 

Extinguishment of cause of action by dismissal, 

i 77 

Merits, dismissal as judgment on, f 77, p. 484, 
n. 93 

Operation and effect of dismissal with or without 
prejudice, § 77, p. 483, n. 90 
Opportunity to be heard on involuntary dismissal 
with prejudice, f 71, p. 460, n. 02.5 
Part of cause of action dismissed with, $ 29 
Plaintiff’s right to dismiss or take nonsuit with¬ 
out, § 7 

After motion for directed verdict, § 20, p. 349 
Before trial, § 18, p. 340 
Voluntary dismissal or nonsuit. 

Codefendants, dismissal as to one or more, 
S§31,32 

Consent of parties who would be prejudiced 
by dismissal, § 9 
Objection on ground of, 26-28 
Operation and effect, J 39, p. 376, n. 69; $ 39, 
p. 380 

Premature actions, dismissal of, § 55 
Court’s own motion, § 76 
Premature application, § 68 
Presumptions, 

Application to set aside voluntary termination 
and reinstate cause, § 43 

Delay in prosecution, injury from as respects dis¬ 
missal or nonsuit, $ 65(2), p, 440 
Jurisdiction of person as respects dismissal for 
want of, § 60 

Notice of order setting aside judgment of dis¬ 
missal, § 80 

Validity of judgment of dismissal, § 77, p. 484, 
n. 93 

Want of diligence, $ 71, p. 464 
Withdrawal of dismissal, general appearance, § 12 
Principal and surety, voluntary dismissal as to prin¬ 
cipal and continuance as to surety, $ 31 
Privilege, nonsuit as, $ 7, n. 63 
Procedure, 

Involuntary termination of suit, §5 66-74, pp. 453- 
476 

Setting aside and reinstatement, 

Involuntary dismissal or nonsuit, | 78, jx 489, 
n. 21 

Voluntary dismissal and nonsuit, $ 43 
Voluntary termination of suit, $$ 33-38, p*x 368- 
376 

Process, 

Involuntary dismissal or nonsuit for irregulari¬ 
ties in respect of, § 62 

Operation of dismissal as to defendants not 
served, § 77, p. 486s n. 4 

Renewal of, failure to renew as working discon¬ 
tinuance as to defendant not served, § 75 
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Process—Continued 

Setting aside of, discontinuance by operation of 
law, § 75 

Production of books and papers, dismissal or non¬ 
suit on failure to produce as ordered, § 59 
Proof, 

Evidence, generally, ante 

Variance between pleading and proof as ground 
for dismissal or nonsuit, § 64, p. 426 
Property rights, voluntary dismissal or nonsuit as 
not settling, § 39, p. 379 
Prosecution. Want of prosecution, post 
Public policy. 

Contravention of, dismissal on court’s own mo¬ 
tion in case of, § 76 

Diligence in prosecution, dismissal or nonsuit for 
want of, § 65(1), p. 426 
Voluntary dismissal or nonsuit, § 8 
Quashing, distinguished, § 1 

Heal party in interest, dismissal when plaintiff ceas¬ 
es to be real party in interest during pendency 
of suit, § 63, p. 420 

Heasons, voluntary discontinuance, disclosure of as 
not essential, § 7 

Receivers, voluntary discontinuance by, § 15 
Recess, reinstatement of cause during term in, § 79, 
p. 492, n. 40 

Recitals, judgment of dismissal, § 72 
Reconvention, 

Failure to prosecute with diligence under plea in, 
dismissal or nonsuit in case of, § 65(1), p. 
429 

Rights of defendant who has filed reconventional 
demand to discontinue, § 7, p. 328, n. 71 
Trial on plea in after dismissal of plaintiff’s case, 
§ 48 

Voluntary dismissal or nonsuit in case of demand 
in, § 27 

Reconventional demand, voluntary dismissal or non¬ 
suit, effect on, § 39, p. 382 
Record, motion to dismiss. 

Founded on matter of, § 55 
Matters apparent on face of record as properly 
raised by, § 71, p. 462 
Reference, 

Voluntary dismissal or nonsuit during hearing 
before referee, § 21 
Want of prosecution, 

Dismissal for after tried by referee, § 65(2), 
p. 441 

Power to dismiss because of as affected by 
reference of action, § 65(3), p. 449 
Reinstatement Setting aside and reinstatement, post 
Relation back, discontinuance pursuant to agreement, 
S 54 
Release, 

Evidence of release on bearing on motion to dis¬ 
miss, § 71, p. 463, n. 6 

Operation of dismissal as to one or more tort¬ 
feasors, § 32 
Bemand, 

Distinguished, § 1 

Voluntary di sm issa l or nonsuit after, § 23 
Remedies, 

** Error as to nature or form of as ground for in¬ 
voluntary dismissal ©r nonsuit, § 58 


Remedies—Continued 

Waiver of right to involuntary dismissal or non¬ 
suit by failure to seek within time, § 49 
Removal of causes, 

Discontinuance by operation of law, § 75 
Voluntary dismissal or nonsuit after application 
for, § 24 
Renewal, 

Motion to dismiss, § 70 

Process, discontinuance as result of failure to 
renew until service obtained, § 75 
Reorganization committee, voluntary discontinuance 
by reorganization committee of insolvent corpo¬ 
ration, § 15 

Replication, variance with complaint, dismissal or 
nonsuit on account of, § 64, p. 425 
Reply, 

Delay in filing, dismissal on account of, § 64, p. 
425 

Dismissal on account of objections relating to, 
§ 64, p. 424 

Representative actions, 

Dismissal before judgment or decree, § 18, p. 341, 
n. 4 

Prejudice to rights of third parties as precluding 
voluntary discontinuance of action brought 
in, § 28 

Voluntary discontinuance. 

After interlocutory judgment, § 22, p. 352, n. 
3.5 

Plaintiff suing in representative capacity, § 15 
Request, involuntary dismissal or nonsuit, § 48 
Res judicata, involuntary dismissal or nonsuit on 
ground of, § 56 

Rescript, discontinuance after rescript sent down af¬ 
firming judgment, § 24 

Restraining order, voluntary dismissal or nonsuit as 
barred by fact that plaintiff has obtained, § 26, 
n. 27 

Retirement of jury, voluntary dismissal or nonsuit 
before or after, § 20, pp. 344-351 
Retraxit, 

Defined, § 5 

Discontinuance distinguished, § 2 
Distinguished, § 1 

Joint tort-feasors, dismissal as to one or more, 

§ 32 

Nominal plaintiff, § 14 
Nonsuit distinguished, § 3 
Order of, entry of record, § 36 
Retroactive operation of statutory provisions, 

Dismissal for want of prosecution, § 65(1), p. 432 
Voluntary dismissal or nonsuit, § 8 
Return, 

Motion to dismiss as made on, § 68 
Process, dismissal on account of delay in respect 
of, § 62 

Reversal, voluntary dismissal or nonsuit after, § 23 
Review. Appeal and error, ante 
Rules of court, 

Exercise of power to terminate action for want 
of prosecution, § 65(2), pp. 432-441 
Involuntary dismissal or nonsuit, § 47 

Objections relating to process as ground, § 62 
Motion to dismiss, notice of, § 69 
Procedure, voluntary termination of suit, § 33 ■ 
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Rules of court—Continued 

Purpose of rule concerning dismissal for want of 
prosecution, § 65(1), p. 426, n. 98 
Setting aside and reinstatement, time for, g 79, 
p. 494 

Void rule, disobedience of as ground for dismissal, 
§ 59 

Want of prosecution as ground for involuntary 
termination of suit, § 65(1), p. 431 
Satisfaction of debt, voluntary dismissal or nonsuit 
as, § 39, p. 378 

Separate cause of action, effect of dismissal as to one 
or more, 

Joint tort-feasors, § 32 
Operation and effect, § 77, p. 487 
Service, 

Pleadings, dismissal on account of delay or omis¬ 
sions in, § 64, p. 424 
Process, 

Discontinuance as to one of defendants not 
served, § 30 

Dismissal for want of, § 62 
Set-off and counterclaim. 

Defendant’s right to dismiss counterclaim with¬ 
out prejudice, § 7 

Discretion in respect to voluntary dismissal or 
nonsuit in case of, § 27 

Involuntary dismissal or nonsuit, judgment on, 
§ 48 

Neglect of plaintiff to proceed after interposition 
of, right to move for dismissal, § 48 
Operation and effect of dismissal as to, § 77, 
p. 487 

Power of court to dismiss as lost by defendant’s 
failure to appear at trial, § 46 
Prejudice, dismissal without, § 73 
Voluntary dismissal or nonsuit, 

Interposition of, § 27 

Prior to judgment or decision in absence of, 
§ 18, p. 341 

Proceeding in same action with set-off or 
counterclaim, § 39, p. 382 

Want of prosecution, right to dismissal for as 
not affected by interposition of, § 65(2), p. 
440 

Setting aside and reinstatement. 

Further proceedings as unauthorized until judg¬ 
ment vacated and cause reinstated, § 77, p. 
482 

Involuntary dismissal or nonsuit, §§ 78-85, pp. 
492-505 
Affidavit, § 82 
Application, § 82 
Burden of proof, § 82 
Clerical errors, § 79, p. 495 
Compliance with statutory provisions, § 78 
Consent, time for, § 79, p. 495 
Consent of parties, § 78 

Construction of statutory provisions relating 
to, § 78 

Counter affidavit, § 82 
Discretion of court, § 78 
Imposition of terms, § 83 
.Exception to denial of motion, g 78 
Excuse, § 81 
Fraud, § 81 


Setting aside and reinstatement—Continued 
Involuntary dismissal or nonsuit—Continued 
Good and sufficient cause as required to he 
shown, | 81 
Grounds, f 81 
Hearing, { 82 
Imposition of terms, $ 83 
Improvident grant of, } 81 
Misprision of clerk, g 79, p. 495 
Mistake as ground for, § 81 
Modification of order, g 82 
Motion, g 78 

Notice of, g 80 
Set aside, f 78 

Neglect or misconduct of plaintiff’s attorney, 
§ 81 

Notice of motion, g 80 
Objections, waiver of, g 84 
Operation and effect, g 85 
Order, g 82 

Persons entitled to move for, g 78 
Reservation of right to reinstate, g 78 
Rules of court, time for, g 79, p. 494 
Statutory provisions, time for, g 79, p. 494 
Surprise as ground, § 81 
Time for, g 79, pp. 492-495 
Vacation of reinstatement, g 85 
Void order of dismissal, g 78 
Waiver of objection, § 84 
Stipulation for dismissal of action, g 54 
Voluntary dismissal or nonsuit, gg 40-44, pp. 385^ 
390 

Absence of attorney at time of suffering non¬ 
suit as ground for, § 42 
Application to reinstate, g 43 
Clerical error as ground for, g 42 
Conditions on allowance of, § 43 
Diligence, g 42 
Discretion of court, g 40 
Effect, g 44 

Error of court as ground for, g 42 
Ex parte dismissal, § 42 
Fraud as ground for, § 42 
Grounds, § 42 

Hearing on application, § 43 
Ignorance as ground, g 42 
Laches, § 41 

Mistake of fact as ground, § 42 
Motion of defendant, g 40 
Negligence as ground for, g 42 
Notice, | 43 

Lack of as ground for, g 42 
Order of dismissal as required to contain 
provisions for reinstatement, g 40 
Petition, g 43 
Proceedings thereon, § 43 
Rule to show cause, § 43 
Summoning witnesses anew, g 44 
Time for reinstatement, § 41 
Undue influence as ground, g 42 
Withdrawal of witness immediately before 
trial as ground, § 42 
Witnesses, summoning anew, g 44 
Settlement, 

Delay in prosecution caused by arrangement for, 
dismissal or nonsuit for want of prosecution 
in case of, g 65(3), p. 444 
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Settlement—Continued 

Discontinuance as equivalent of, § 2 
Dismissal on court’s own motion on ground of, 
8 76, p. 480, n. 62 

Several defendants. Codefendants, generally, ante 
Several nonsuits or dismissals, § 39, p. 381 
Sham controversies, 

Involuntary dismissal or nonsuit, § 56 
Motion to dismiss on ground of, § 67, p. 454, n. 29 
Show cause rule, 

Judgment of non pros, for delay in prosecution, 
’ § 67 

Setting aside and reinstatement, voluntary dis¬ 
missal or nonsuit, § 43 

Sickness, failure to prosecute as excused by as re¬ 
spects dismissal for want of prosecution, § 65(3), 
p. 451 
Signature, 

Court's refusal to sign formal order after grant¬ 
ing oral motion to dismiss, § 36 
Petition, omission of as ground for dismissal, 
§ 64, p. 423 

Speaking demurrer, motion to dismiss performing of¬ 
fice of, § 45, p. 391, n. 57 
Specificness, motion to dismiss, § 67 
Splitting cause of action, voluntary dismissal or non¬ 
suit as to part of cause as violating rule against, 
8 29, n. 61 

Stage of proceeding, voluntary discontinuance, § 17 
Statutory provisions. 

Consent, dismissal on, § 9 
Involuntary termination of suit, § 47 

Counterclaim or cross-claim as affected by 
dismissal of action, § 77, p. 488, n. 15 
Disobedience of court’s order as ground, § 59 
Excuses for delay in prosecution, § 65(3), p. 
442 

Exercise of power to terminate for want of 
prosecution, § 65(2), pp. 432-441 
Grounds in general, § 55 
Judgment or order, § 72 
Objections relating to process as ground, § 62 
Power to order nonsuit or to dismiss, § 46 
Prejudice, dismissal without, § 73 
Strict compliance with, § 48 
Want of prosecution, § 65(1), p. 431 
Motion to dismiss, notice of, § 69 
Reinstatement after voluntary dismissal, time for, 
8 41 

Setting aside and reinstatement, 

Compliance with, § 78 
Involuntary dismissal or nonsuit^ 

Notice of motion, § 80 
Time for, § 79, p. 494 
Several nonsuits, effect of, § 39, p. 381 
Voluntary dismissal or nonsuit, §§ 8,33 

Conditional cause, §§ 17-24, pp. 337-354 
Notice of application for discontinuance, § 34 
Stay of proceedings, dismissal for failure to prosecute 
in case of, 8 65(3), p. 449 
Stipulations, 

Consent to d i sm i s sal after commencement of trial, 

§ 19 

Extension of period for bringing action to trial, 

$ 65(3), p. 447 

Involuntary dismissal, or nonsuit, § 54 


Stipulations—Continued 

Vacation of stipulation of discontinuance valid 
on face, § 32, p. 387, n. 16 
Voluntary dismissal, § 9 
Waiver, 

Irregularities in dismissal in failure to file, 
§ 33, p. 3GS, n. 97 

Right to involuntary dismissal by, § 49 
Stockholders, 

Defect of parties defendant in derivative action 
as ground for dismissal, § 63, p. 418, n. 15 
Motion to dismiss or for nonsuit by, § 50 
Stranger to litigation, voluntary dismissal or nonsuit, 
Objection to, § 28 
Rights as to, § 13 

Strict construction, voluntary dismissal, statutes au¬ 
thorizing, § 8 

Subject matter. Jurisdiction, generally, ante 
Submission of case, 

Final submission defined, § 55 
Recalling submission and dismissing without prej¬ 
udice, § 20, p. 346 

Reference, voluntary dismissal or nonsuit after, 
§ 21 

Voluntary dismissal or nonsuit before or after, 
§ 20, pp, 344-351 

Waiver of right to discontinuance by, § 12 
Subsequent term, setting aside and reinstatement at, 
involuntary dismissal or nonsuit, § 79, p. 492 
Substitution, 

Attorneys, discontinuance by operation of law, 
§ 75 

Parties, delay in moving for as ground for dis¬ 
missal, § 63, p. 418 

Successive motions for reinstatement of cause after 
dismissal, § 78 

Successor in interest, plaintiff’s successor as entitled 
to voluntary discontinuance, § 13 
Summary dismissal, waiver of right by filing motion 
to dismiss, § 12 
Summary proceeding. 

Dismissal on court’s own motion, § 76 
Disposition of issues by motion to dismiss, § 45, 
p. 391, n. 57 

Summons, dismissal on account of failure to issue, 

§ 62 

Surprise, setting aside and reinstatement, involuntary 
dismissal or nonsuit, g 81 

Tender of costs, voluntary dismissal as of right on, 

§ 35 
Terms, 

Filing of pleadings within, dismissal on account 
of failure, § 64, p. 425 
Involuntary dismissal or nonsuit on, § 74 
Nunc pro tunc order at subsequent term supply¬ 
ing omission to enter dismissal, § 36 
Reinstatement of cause at same term after vol¬ 
untary dismissal or nonsuit, § 41 
Renewal of motion to dismiss at subsequent term, 

§ 70 

Setting aside and reinstatement, 

During term, involuntary dismissal or non¬ 
suit, § 79, p. 492 
Imposition of terms, § 83 
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Terms—Continued 

Voluntary dismissal or nonsuit, § 7 
Imposition of terms, §§ 37,38 
Third persons, voluntary dismissal or nonsuit, 

Claim against third party as affected, § 39, p. 383 
Prejudicing rights of, § 28 
Time, 

Absence of genuine adversary issue ground for 
dismissal whenever apparent, § 56, n. 88 
Dismissal on court’s own motion on ground of lack 
of jurisdiction, § 76, p. 480, n. 64 
Motion to dismiss, % 68 

Reinstatement, voluntary dismissal or nonsuit, 
i 41 

Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, § 79, pp. 492-495 
Tort actions, discontinuance as to some of defend¬ 
ants, § 32 

Transfer of causes, dismissal of action against de¬ 
fendant as precluding, § 30 
Trial, 

Leave of court for discontinuance after, § 11 
Proceeding with as waiver of right to involun- 
' tary dismissal or nonsuit, § 49 
Voluntary dismissal or nonsuit, 

After commencement of, § 19 
Before trial, § 18, pp. 338-340 
Two-dismissal rule, strict construction, § 8, p. 328, 
n. 77 

Unauthorized suits, 

Involuntary dismissal or nonsuit, § 57 
Voluntary dismissal by plaintiff made party with¬ 
out authority, § 16 

Undue influence, setting aside and reinstatement on 
ground of, voluntary dismissal or nonsuit, § 42 
Use plaintiff, voluntary dismissal or nonsuit as to, 
§ 14 
Vacation, 

See, also, Setting aside and reinstatement, 
ante 

Counterclaim as affecting voluntary dismissal of 
action while court is in, § 27 
Discontinuance during, § 33 
Further proceedings in action unauthorized until 
judgment of dismissal or nonsuit is vacated, 
§ 77, p. 482 

Order dismissing cause with prejudice, § 73 
Plaintiff’s right of dismissal as affected by filing 
of judge’s finding and conclusions of law in 
vacation, § 22, p. 354 

Variance, dismissal on account of, § 64, p. 425 
Venue, 

Hearing on motion to dismiss for improper venue, 
§ 71, p. 460 

Involuntary dismissal or nonsuit for error in re¬ 
spect of, § 60 
Motion to dismiss, § 66 

Setting aside and reinstatement of voluntary 
dismissal to avoid ruling on, § 42 
Voluntary discontinuance prior to hearing on ap¬ 
plication for change of venue, $ IS, p. 340 
Voluntary dismissal as affecting adverse judg¬ 
ment on issue of, § 39, p. 378, n. 73. 

Waiver of objection to venue affecting jurisdic¬ 
tion for purpose of judgment of nonsuit, § 72, 
p. 469, n. 39.20. 


Verdict, 

Defect in pleadings cured by, dismissal for in¬ 
sufficiency as precluded in case of, f 64, p. 423 
Discontinuance cured after, | 86 
Leave of court for discontinuance after, f II 
Motion for, voluntary dismissal or nonsuit after, 
§ 20, p. 349 

Voluntary dismissal or nonsuit. 

After, § 22 

Before, § 18, pp. 340-342 
Verification, 

Complaint, support of motion to set aside dis¬ 
missal or nonsuit, § 82, p. 501, n. 92 
Petition, omission of as ground for dismissal, 
§ 64, p. 423 

Unverified motion to dismiss petition as not 
proof, § 71, p. 466 

Vexatious suits, involuntary dismissal or nonsuit as 
to, §56 

Void rule of court, disobedience of as ground for dis¬ 
missal, § 59 

Voluntary termination of suit, §§ 6-44, pp. 326-390 
Compulsory nonsuit distinguished, § 3 
Discontinuance as, § 2 
Nonsuit as, § 3 
Waiver, 

Appeal and error, renewal of motion to dismiss 
on, § 70 

Filing of pleadings within time, dismissal on ac¬ 
count of failure, § 64, p. 425 
Involuntary dismissal or nonsuit. 

Assertion of right, § 49 
Nonresident defendants’ waiver of objections 
to jurisdiction, § 60, p. 40S, n. 35 
Right to, § 55 

Notice of motion to dismiss, § 69 
Payment of costs as condition of reinstating 
cause, § 83 

Right to discontinuance, acquiescence, § 86 
Setting aside and reinstatement, involuntary dis¬ 
missal or nonsuit, objections to, § 84 
Voluntary dismissal or nonsuit. 

Error committed as waived by, § 39, p. 377, 
n. 72 

Loss of right by, § 12 

Want of prosecution, dismissal or nonsuit for, 

§ 65(3), p. 447 
Want of jurisdiction, 

Involuntary dismissal or nonsuit on ground of, 

§ 60 

Judgment dismissing action for, form of, § 72 
Want of prosecution, dismissal or nonsuit on account 
Of, § 55, §§ 65(l)-65(4), pp. 426-453 
Court’s own motion, § 76, p. 479, n. 61.50 
Excuses for delay, § 65(3), p. 441 
Hearing on motion, § 71, p. 460 
Notice of motion to dismiss for, § 69 
Order vacating order dismissing action for want 
of prosecution, § 82 

Parties to motion to dismiss for, § 71, p. 467 
Presumption of want of diligence arising on mo¬ 
tion to dismiss for, § 71, p. 464 
Rulings on motions, § 71, p. 468 
Setting aside dismissal or nonsuit for want of 
prosecution, § 81 
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Want of prosecution—Continued 
Time of motion for, § 68 
Waiver of right, § 65(3), p. 447 
Withdrawal, 

Counsel, discontinuance by operation of law, § 75 
Discontinuance as equivalent of, § 2 
Notice of motion to dismiss, effect of, § 69 
Witnesses, 

Calling of witness affecting dismissal of action 
for want of prosecution, | 65(2), p. 439, n. 
25.18 

Death affecting dismissal for delay in prosecu¬ 
tion where delay caused by defendant, § 65(3), 
p. 446, n. 53 


Witnesses—Continued 

Difficulty of defendant in locating witnesses in 
event of new suit as bar to voluntary non¬ 
suit, § 26, p. 357, n. 31.5 

Nonavailability resulting in delay in prosecution, 
§ 65(3), p. 450 

Payment of expenditures in procuring witnesses 
as condition of voluntary termination of suit, 
§ 3S, p. 374, n. 57 

Setting aside and reinstatement, summoning 
anew, § 44 

Words and phrases. Definitions, ante 

Written notice, voluntary dismissal or nonsuit, § 34 
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Abandonment of family as, § 1(4), p. 514 
Abusive language. Offensive language, generally, post 
Acts constituting offense, § 1(2), p. 509 
Affirmative charge, prosecution for, § 8 
Aggravation, admissibility of evidence in, § 7, p. 531 
Alcoholic beverages. Intoxicating liquors, generally, 
post 

Amateur ball game, conducting on Sunday, § 1(4), p. 
522 

Amendment, sentence, § 9 
Annoyance, 

Charge to allege, § 6 
Offensive or disorderly act, § 1(4), p. 520 
Apartment building, refusal to leave on request of 
manager, § 1(4), p. 522, n. 39 
Appeal and error, § 9 
Arrest, 

Defense of resisting unlawful arrest, § 2 
Force, resisting unlawful arrest for disorderly 
conduct, § 1(4), p. 519 
Unlawful resistance, § 1(4), p. 520 
Assault and battery, § 1(4), p. 520 
Attorneys, questioning person held by officer under 
arrest as guilty of offense, § 1(4), p. 520 
Boarding house, obtaining lodging from with intent 
to defraud, § 1(4), pp. 521, 522 
Boisterous language, use of, § 1(4), p. 517 
Bond, security for good behavior, § 10 
Brawl, § 1(4), p. 520 

Distinguished, § 1(2), p. 510 
Engaging in, § 1(1), p. 50S, n. 8 
Breach of the peace, § 1(2), p. 510 
Allegation in complaint, § 6 
Intent to cause as essential, § 1(3), p. 512 
Jury question as to other acts or conduct tending 
to, § 8 

Lawfulness of act as defense, § 2 
Picketing in such manner as not tending to cause, 

§ 1(4), p. 518 

Burden of proof, § 7, p. 529 
Burglars as disorderly persons, § 1(4), p. 523 
Carriers, annoying passengers, § 1(4), p. 520 
Certiorari, review by, § 9 

Character reading or analysis, disorderly person, 

§ 1(4), p. 516 

Children, abandonment without adequate support, 

§ 1(4), p. 514 

Common law, offense at, § 1(1), p. 507 
Complaint, § 6 

Conception, possessing with intent to sell item for 
purpose of preventing conception, § 1(4), p. 522 
Conflict of laws, ordinance and statute, § 1(1), p. 508 
Congregating on street, § 1(4), p. 520 

Refusal to move on order by police, § 1(1), p. 508, 
n. S 

Consort, defined, § 1(4), p. 521, n. 28 
Consorting with criminals, § 1(4), p. 521 
Evidence, § 7, p. 532, n. 51.25 


Construction, 

Instructions in prosecution for, f 8 
Statutory provisions, g 1(1), p. 508 
Countenancing illegal act, defense of, g 2 
Crowds, causing crowd to collect, f 1(4), p. 520 
Evidence, g 7, p. 533 

Curtilage, offensive language upon, yard, eta, as in¬ 
cluded, § 1(4), p. 517 
Defenses, § 2 

Admissibility of evidence, $ 7, pp. 530, 531 
Burden of proof, § 7, p. 530 
Definitions, gg 1(1), 1(2), p. 509 
Any person, § 3 

Congregate, g 1(4), p. 521, n. 2T 
Consort, g 1(4), p. 521, n. 28 
Crowd, § 1(4), p. 520, n. 26 
Evil reputation, § 1(4), p. 521, n. 28 
Fortune teller, g 1(4), p. 516 
In the presence of a female, § 1(4), p. 518 
Loiter, § 1(4), p. 521, n. 32.10 
Pretend, g 1(4), p. 516, n, 77 
Thieves and criminals, g 1(4), p. 521, n. 28 
Description of person accused, information or indict¬ 
ment to show, g 6 

Detectives, shadowing by, g 1(4), p. 523 
Direct allegations, indictment or information, § 6 
Direction of verdict, prosecution for, § 8 
Discretion, prosecution for, § 8 
Distinctions, § 1(2), p. 510 

Disturbance of public peace, tendency to as essential, 
§ 1(3), p. 511 

Dogs, spitting on or kicking at dog of another, J 1(3), 
p. 513, n. 58 

Drug addict, § 1(4), p. 520 
Drunkenness, 

Allegations, g 6 
Public place, § 1(4), p. 521 

Dwelling house, offensive language in or near, g 1(4), 
p. 517 

Eavesdropping, g 1(1), p. 508, n. 7 
Defense against charge of, § 2 
Evidence, § 7, p. 532, n. 51.25 
Election between acts, prosecution for, g 8 
Election officials, interference with, § 1(4), p. 523 
Elements and requisites of offense, §§ 1(3), 1(4), pp. 
511-523 

Burden of proof as to, g 7, p. 529 
Evidence, § 7, pp. 529-534 
Evil reputation, defined, g 1(4), p. 521, n. 28 
Excessive punishment, g 9 

False fire alarm, telephoning to fire station, g 1(4), 
p. 523 

Females. Women, generally, post 
Fight, engaging in, g 1(1), p. 508, n. 8; g 1(4), p, 520 
Fortune telling, g 1(4), p. 521, n. 29.5 
Defense, g 2 

Evidence, g 7, p. 532, n. 51.25, 51.30 
Issue of good faith, g 8 
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Fortune telling—Continued 
Proof, § 6 

Punishment, § 1(4), p. 515 
Gambling houses, frequenting or visiting, § 1(1), p. 508, 
n. 6 

Good behavior, security for, § 10 
Health, words and acts tending to endanger, § 1(2), 
p. 509 

Highway, public place, § 1(4), p. 514, n. 61 
Honorable discharge, good character, acquittal of 
soliciting for immoral purposes, § 7, p. 533 
Houses of ill fame, frequenters or visitors, § 1(1), 
p. 508, n. 6 

Husband and wife, abandonment of wife without ad¬ 
equate support as, 5 1(4), p. 514 
Identity, 

Admissibility of evidence to show, § 7, p. 530 
Question for jury, § 8 
Sufficiency of evidence as to, S 7, p. 532 
Illegal occupation, § 1(4), p. 521 

Proof of recent reputation as prima facie evi¬ 
dence, § 7, p. 530 

Indecent exposure, evidence, § 7, p. 532, n. 51.25 
Indictment and information, § 6 
Instructions, prosecution for, f 8 
Insulting language. Offensive language, generally, 
post 
Intent, 

Allegation of as essential, § 6 
Elements of offense, § 1(3), p. 511 
Evidence, § 7, p. 532 
Presumptions, § 7, p. 530 
Intoxicating liquors, 

Allegations, § 6 

Public places, § 1(1), p. 509 

Violation of law relating to as disorderly conduct, 
§ 1(4), p. 519 

Issues, 

Instructions in prosecution for confined to, § 8 
Prosecution for, § 6 
Jehovah’s Witnesses, 

Admission to private home and failing to leave on 
request, § 1(3), p. 512, n. 52 
Distributing literature in apartment building, § 1 
(4), p. 523, n. 44 

Joint indictment, showing as to committing offense 
jointly, § 6 
Joint offense, § 3 
Judicial notice, § 7, p, 529 
Jurisdiction, § 5 
Jury questions, § 8 

Language. Abusive language, generally, ante 
Law questions, prosecution for, § 8 
Letter, dispatching in mail vile, obscene and lascivious 
letter, § 1(4), p. 523, n. 44 
Liquors. Intoxicating liquors, generally, ante 
Listening to speaker at open outdoor meeting, § 1(4), 
p. 523, n. 44 
Loitering, § 1(4), p. 521 

Evidence, § 7, p. 532, n. 51.25 
Public schools, § 1(1), p. 508, n. 8; § 1(3), p. 513, 
n. 58 

Mitigation, admissibility of evidence in, § 7, p. 531 
Morals, words or acts tending to disturb, § 1(2), p. 509 
Hatae of offense, §§ 1(1)-1(4), pp. 507-523 
Negative evidence, admissibility, § 7, p. 538 


New trial, motion for as proper remedy in case of 
defective verdict, § 8 

Newspaper, selling of on train without railroad’s con¬ 
sent, § 1(4), p. 522 
Noisy exhibition, § 1(4), p. 523 
Nonsupport, § 1(4), p. 514 

Burden of proof in prosecution for disorderly con¬ 
duct, § 7 

Defenses in prosecution for, § 2 
Judgment in prosecution for, § 9 
Persons entitled to charge, § 4 
Security for support, § 10 
Sufficiency of evidence, § 7, p. 533 
Nuisance, distinguished, § 1(2), p. 510 
Obscene language. Offensive language, generally, post 
Offensive language, § 1(4), p. 517 

Accusation to set out language used, § 6 
Defense to prosecution for using, § 2 
Judicial notice of offense of using, § 7, p. 529 
Jury questions in prosecution for using, § 8 
Persons liable, § 3 
Presence of female, defense, § 2 
Proof of language used in prosecution for using, 
§ 6 

Sufficiency of evidence respecting use of, § 7, p. 
533 

Women, post 
Officers, 

Interference with, § 1(4), p. 519 
Police, generally, post 
Opprobrious language, use of, § 1(4), p. 517 
Ordinances, § 1(1), p. 508 

Charging offense in language of ordinance, § G 
Punishment fixed by, § 9 

Passengers of common carriers, annoying, § 1(4), p. 
520 

Peace. Breach of the peace, generally, ante 
Peddling, steps of subway entrance, § 1(4), p. 522 
Peeping, 

Dwellings, § 1(1), p. 508, n. 9.10; § 1(4), p. 521, 
n. 32.5 

Evidence, § 7, p. 532, n. 51.25 
Persons entitled to prosecute, § 4 
Persons liable, § 3 
Picketing as, § 1(4), p. 518 
Pickpockets as disorderly persons, § 1(4), p. 523 
Placards, picketing misrepresenting facts, § 1(4), p. 
518 

Place of commission of offense, 

Allegations as to, § 6 
Element of offense, § 1(3), p. 513 
Sufficiency of evidence as to, § 7, p. 533 
Pleadings, evidence admissible under, § 6 
Police, 

Evidence, § 7, p. 532, n. 51.30 
Opposing or interfering with, § 1(4), p. 519 
Protest against unwarranted action as justifying 
public disturbance, § 2 

Verbal permission from, defense to charge of mak¬ 
ing speech on public street without permit, 
§2 

Police power, statutory provisions as valid exercise 
of, § 1(1), p. 508 
Preliminary proceedings, § 5 
Presumptions, prosecution for, § 7, p. 530 
Principal within meaning of statute, $ 3 
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Private houses, offensive language in or near, 5 1(4), 
p. 517 

Proof, prosecution for, § 6 

Prophylactics, vending machine owner dispensing pro¬ 
phylactics labeled for prevention of disease, § 1 
(4), p. 522, n. 34.5 

Prostitutes, association with known prostitutes, § 1 
(1), p. 508, n. 6 
Provocation, § 1(3), p. 511 

Allegation as to lack of, § 6 
Burden of proof as to want of, § 7, pp. 529, 530 
Defense to charge of using abusive language, § 2 
Jury question, § 8 

Sufficiency of evidence as to want of, § 7, p. 533 
Want of, element of offense, § 1(3), p. 511 
Public convenience, endangering, § 1(3), p. 511 
Public disturbance, justification as defense, § 2 
Public highway, offensive language on, § 1(4), p. 517 
Public places, § 1(3), p. 513, n. 60 
Drunkenness in, § 1(4), p. 521 
Punishment, § 9 

Quasi-criminal nature of offense, § 1(1), p. 508 
Questions of law and fact, § 8 

Racial segregation, passengers in public conveyance, 
§1(1), p.509 

Reasonable doubt, evidence establishing beyond as 
essential, § 7, p. 532 
Record, prosecution for, § 9 

Religion, persisting in efforts to convince after request 
to leave, § 1(3), p. 512, n. 52 
Religious practices, 

Defenses, § 2 
Disturbances, § 1(4), p. 521 

Reprehensible conduct of prosecuting witness, defense 
of, § 2 

Request for instructions, prosecution for, § 8 
Res gestae, admissibility of evidence of matters con¬ 
stituting, § 7, p. 530 

Restaurant, public place, § 1(4), p. 514, n. 60 
Review, prosecution for, § 9 

Safety, words or acts tending to endanger, § 1(2), p. 
509 

School bus, 

Public place, § 1(4), p. 514, n. 60 
Refusal of child to obey orders not to eat fruit 
while riding, § 1(3), p. 513, n. 58 
Secondary boycott, picketing in such manner as to 
constitute, § 1(4), p. 518 
Security for good behavior, § 10 

Opportunity to give security before imprisonment, 

Sentence, § 9 
Shadowing, § 1(4), p. 523 
Shoplifting, § 1(4), p. 522 
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Signs, picket misrepresenting facts, § 1(4), p. 518 
Sodomy, 

Evidence of invitation, § 7, p. 529 
Soliciting policeman to commit, § 1(3), p. 513, 
n. 58 

Solicitation for immoral purposes. 

Evidence, § 7, p. 533 
Sentence, § 9 
Speech, defenses, { 2 

Spiritualism, practice of religion, f 1(4), p. 516, n. 77 
Spitting, on or at person on public street, | 1(4), 
p. 522 

Statutory provisions, § 1(1), pp. 507-509 

Charging offense in language of statute, § 6 
Punishment fixed by, § 9 
Security for good behavior, 110 
Vacating exceptions in information, § 6 
Subsequent offense, charging of, § 6 
Subway entrance, peddling on steps of, § 1(4). p. 522 
Summary proceeding, delegation of common law, § 3, 
p. 508 

Sunday, conducting amateur ball game on, { 1(4), 
p. 522 

Support. Nonsupport, generally, ante 
Thieves as disorderly persons, § 1(4), p. 523 
Threatening language, use of, § 1(4), p. 517 
Trial, § 8 
Trick, 

Following another for purpose of obtaining prop¬ 
erty by trick or illegal means, f 1(1), p. 508, 
n. 8 

Obtaining money or property by trick or illegal 
means, § 1(4), p. 521 
Tumult, distinguished, § 1(2), p. 510 
Undertaking, security for good behavior, § 10 
Vagabond, § 1(4), p. 520 
Vagrancy, distinguished, § 3(2), p, 510 
Vagrant, term as broader than, § 1(1), p. 509 
Variance, prosecution for, § 6 

Vending machine owners dispensing prophylactics 
labeled as being sold for prevention of diseases, 

§ 1(4), p. 522, n. 34.5. 

Venue, § 5 

Verdict, prosecution for, § 8 
Vociferous language, use of, f 1(4), p. 517 
Vulgar exhibitions, § 1(4), p. 523 
Vulgar language, use of, § 1(4), p. 517 
Wiretapping. Eavesdropping, generally, ante 
Women, offensive language in presence of, $ 1(4), 
p. 517 

Defenses to prosecution, § 2 
Evidence, f 7, p. 533 

Words and phrases. Definitions, generally, ante 


QQ1 



INDEX TO 

DISORDERLY HOUSES 


Abatement, § 18 

Abortions, bouse maintained for producing, § 4(5), 
p. 547 

Abstract instructions, prosecutions involving, § 16, 

p. 588 

Accomplices, liability, § 9 
Actions, penalties, § 10 

Admissibility of evidence, § 12; §§ 14(1)-14(7), pp. 569- 
57S 

Adultery, maintaining or keeping lewd house for 
practice of, § 4(6), p. 549 
Agents, liability for keeping, § 9 
Aiding and abetting, 

Liability, § 9 

Sufficiency of evidence as to, § 15, p. 580 
Allowing use as, indictment or information for, § 11, 
p. 566 

Annoyance to public, necessity of, § 4(2), p. 544 
Appeal and error, harmless error, § 16, p. 589 
Arrest, unlawful arrest as justifying discharge or 
reversal of conviction, § 8 
Assignation house, defined, § 4(6), p. 54S 
Attracting disorderly persons, § 4(2), p. 544 
Bawdyhouses, 

Admissibility of evidence as to, § 14(4), p. 572 
Burden of proof in prosecution for keeping, § 13 
Circumstantial evidence as sufficient to estab¬ 
lish character of house as, § 15, p. 5S3 
Defined, § 4(6), p. 548 
Disorderly house as including, § 1 
Indictment or information for keeping of, § 11, 
p. 565 

Jury question in prosecution for, § 16, p. 587 
Purpose for which appropriated as rendering dis¬ 
orderly, § 4(6), p. 549 
Regulation and suppression of, § 18 
Sufficiency of evidence in prosecution for keep¬ 
ing, § 15, p. 583 
Boarding house, § 3 

Lewd house devoted chiefly to business of, § 4(6), 
p. 550 

Boat, disorderly house on, § 3 
Brothel, defined, § 4(6), p. 548 

Bucket shops, keeping of as disorderly house, § 4(6), 
p. 5o2 

Burdel, defined, § 4(6), p. 549 
Burden of proof, prosecution for, § 13 
Cabins, defenses, accused’s wife as manager and op¬ 
erator of cabins used for prostitution, § S, n. 64.50 
Certainty, indictment or information, § 11, p. 562 
Character and reputation, 

Accused, evidence, § 14(4), p. 575, n. 93; § 15, p. 
582 

Admissibility of evidence as to, § 14(4), p. 572 
Elements of offense, § 2 
Evidence, § 15, pp. 582, 585 
House, | 2 

Indictment or information to allege, § 11, p. 566 
Inmates and frequenters, post 


Character and reputation—Continued 
Jury question as to, § 16, p. 587 
Lessee, evidence, § 15, p. 585 
Necessity of, § 4(6), p. 551 
Sufficiency of evidence as to, § 15, p. 582 
Time of, admissibility of evidence as to, § 14(4), 
p. 573 

Chastity, admissibility of evidence as to chastity of 
defendant, § 14(4), p. 575 
Circumstantial evidence, 

Admissibility, § 14(1), p. 569 
Bawdyhouses, establishment of character by, 
§ lo, p. 583 

Displaying sign of honest occupation, admissibil¬ 
ity, § 14(7), p. 578 

Keeping of disorderly house shown by, § 15, p. 
578 

Knowledge of character of house established by, 
§ 15, p. 580 

Classification, offenses, § 1 
Common law, 

Bawdyhouse under, § 4(6), p. 548 
Existence of offense at, § 1 
Gaming house, indictment, § 4(6), p. 552; § 11, 
p. 565 

Indictment under, § 11, pp. 564-566 
Knowledge as essential element of offense, § 6 
Letting or permitting disorderly use, § 6 
Punishment at, § 17 
Statutory provisions as affecting, § 1 
Common nuisance. Nuisance, generally, post 
Conclusions, indictment or information, § 11, p. 568 
Conduct of inmates and frequenters, admissibility of 
evidence as to, § 14(4), pp. 575, 576 
Conjunctive charges, proof in respect of, § 12 
Consent, keeping of disorderly house, § 5 
Construction, 

Instructions in prosecutions involving, § 16, p. 589 
Language of indictment, § 11, p. 562 
Continuing offense, § 1 

Evidence, § 14(1), p. 570, n. 36 
Necessity of, § 4(4), p. 545 

Control, 

Admissibility of evidence as to, § 14(2), p. 570 
Aiders or abettors, liability as dependent on, § 9 
Jury question as to, § 16, p. 587 
Premises, keeping of disorderly house as requir¬ 
ing, § 5 

Convenience, disturbance of, § 1 
Conversations of inmates and frequenters, admissi¬ 
bility of evidence as to, § 14(4), p. 576 
Corporations, 

Liability for keeping, § 9, n. 83 
Officers as individually liable for keeping of dis¬ 
orderly house, § 9 

Corroborating circumstances, evidence of as sufficient, 
§ 15, p. 582 

Covered wagons, offense in, § 3 
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Crowds, evidence, disorderly congregation of people 
inside causing congregation outside, § 14(4), p. 
571, n. 54 

Customary disorder or use, necessity of, $ 4(4), p. 545 
Dance hall, keeping of as, § 3 

Defendant, reputation of, admissibility of evidence 
as to, § 14(4), p. 575 
Defenses, § 8 

Anticipation by indictment. § 11, p. 562 
Definiteness, indictment or information, § 11, p. 562 
Definitions, § 1 

Assignation bouse, § 4(6), p. 548 
Bawdybouse, § 4(6), p. 548 
Brothel, § 4(6), p. 548 
Burdel, § 4(6), p. 549 
Gaming house, § 4(6), p. 551 
Goosehorn, § 4(6), p. 549 
Lewd bouse, § 4(6), p. 549 
Lewdness, § 4(5), p. 547 
Prostitution, § 4(6), p. 549, n. 40 
Sporting house, § 4(6), p. 549 
Tippling house, § 4(6), p. 553 
Displaying sign of honest occupation, § 2 
Dwelling house, keeping of, § 3 
Effect of disorder, 

Admissibility of evidence as to, § 14(4), p. 571 
Sufficiency of evidence as to, § 15, p. 5& 

Efforts to prevent disorder, defense of, § 8 
Elements of offense, §§ 2-7, pp. 542-558 
Burden of proof as to, § 13 

Indictment or information, certainty, § 11, p. 562 
Instructions as to, § 16, p. 587 
Keeping disorderly house, § 5 
Sufficiency of evidence as to, § 15, p. 578 
Enclosed park, offense in, § 3 

Encouragement of idleness, immorality or disorder, 
§ 4, p. 305 

Equity, suppression or abatement by courts of, § 18 
Evidence, 

Admissibility, §§ 14(1)-14(7), pp. 569-578 
Pleading, § 12 

Allegations of indictment, § 12 
Burden of proof, § 13 
Circumstantial evidence, generally, ante 
Disorderly character of house, § 14(4), p. 571; 
§ 15, p. 581 

Displaying sign of honest occupation, § 14(7), p. 
578 

Frequenting or resorting, § 14(6), p. 578; § 15, 
p. 585 

Instructions, § 16, p. 588 

Issues presented, § 16, p. 587 
Keeping, § 15, p. 579 

Knowledge of character of house, § 14(3), p. 571; 

% 15, p. 580 

Letting, permitting, etc., of house, § 14(5), p. 577; 

§ 15, p. 584 
Presumptions, § 13 

Weight and sufficiency, § 15, pp. 578-585 
Existence of offense, § 1 
Fines and penalties, punishment by fine, § 17 
Former conviction, admissibility of evidence as to, 
§ 14(4), p. 576 
Fornication, 

Maintaining or keeping lewd house for practice 
of, § 4(6), p. 549 


Fornication—Continued 

Public place for resort to as disorderly bouse, J l r 
n. 1 

Frequency, 

Disorder or use, $ 4(4), p. 545 
Gaming houses, disorderly acts, $ 4(6), p. 552 
Indictment or information, allegations as to, § 11* 
p. 564 

Frequenters. Inmates and frequenters, generally, 
post 

Gain, keeping of disorderly bouse for gain as essential 
element, $ 5 
Gaining houses, 

Admissibility of evidence in respect to keeping of, 
5 14(4), p. 572 
Defined. § 4<6>, p. 551 
Disorderly house as including, 11 
Indictment or information for keeping of, § 11, 
p. 565 

Jury questions in prosecution for keeping, S 15, 
p. 587 

Purpose for which appropriated as rendering dis¬ 
orderly, § 4(6), p. 551 

Sufficiency of evidence in prosecution for keep¬ 
ing, § 15, p. 584 
Garden, keeping of, § 3 
Gist of offense, § 2 

Keeping of disorderly house, § 5 
Goosehorn, defined, § 4(6), p. 549 
Grandstand, space under, § 3 

Habitual disorder or use, necessity of, § 4(4), p. 545 
Hacks, offense in, § 3 

Harmless error, prosecutions Involving, § 16, p. 589 
Health, disturbance of, § 1 

Hearsay, admissibility of evidence, § 14(1), p. 569 
Homosexual act as lewd act, § 4(5), p. 547, n. 13.10 
Honest occupation, displaying sign of, § 2 
Admissibility of evidence, S 14(7), p. 578 
Horse racing, public resort for persons betting on, 
I 1, n. 3 
Hotels, 

Defenses, § 8 
Disorderly house in, § 3 

Lewd houses devoted chiefly to business of, § 4(6), 
p. 550 

Renting rooms for fornication as disorderly house, 

§ 4(6), p. 549, n. 42 
House of ill fame, 

Admissibility of evidence in prosecution for keep¬ 
ing, § 14(4), p. 572 
Defined, § 4(6), p. 54S 

Illicit intercourse practiced in, § 4(6), pp. 549, 550 
Husband and wife. 

Accused’s wife as operator and manager of cab¬ 
ins as defense, § 8, n. 64.50 
Liability for keeping disorderly bouse, § 9 
Idleness, encouragement of, § 4(5), p. 547 
Illegal practices, 

Carrying on in place of public resort, $ 4(5), p. 546 
Rendering house disorderly, 5 4(1), p. 543 
Immoral purposes, § 4(3), p. 545, n. 73 
Encouragement, § 4(5), p. 547 
Place, § 3 

Public resort, 5 4(5), p. 547 
Public place for resort to as disorderly bouse, § 1, 
m 1 
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tndictment and information, §5 11, 12, pp. 5G2-5CS 
Evidence admissible under plea, § 12 
Issues, proof and variance, § 12 
Verdict to be responsive to, § 16, p. 5S9 
[njury to public, necessity of, 5 4(2), p. 544 
Inmates and frequenters, 

Admissibility of evidence, frequenting, § 14(G). p. 
57S 

Annoyance or injury to inmates only, § 4(2), p. 545 
Character and reputation. 

Admissibility of evidence as to, § 14(4), pp. 
571, 574 

Evidence, 5 15, p. 585 * 

Narcotics, evidence of badges of bawdyhouse, 
§ 14(4), p. 574, n. 78 
Indictment or information. 

Averments as to, § 11, p. 564 
Frequenting, $ 11, p. 566 

Liability of inmates for keeping of disorderly 
house, § 9 

Offense of frequenting, § 7 

Reputation, sufficiency of evidence as to, § 15, p. 
584 

Sufficiency of evidence in prosecution for fre¬ 
quenting, 5 15, p. 585 

Inside house, annoyance in respect of, § 4(2), p. 545 
Instructions, prosecutions involving, § 1G, p. 5S7 
Intent, jury question as to, § 16, p. 5S7 
Intoxicating liquors. 

License to sell as justification for conducting 
place in disorderly manner, § 8 
Tippling house as disorderly house, § 4(6), p. 553 

Invitation, place where one may go for immoral pur¬ 
poses without, § 3 

Irrelevant evidence, admissibility, § 14(1), p. 509 
Issues, 

Charging on, 116, p. 588 
Proof, § 12 

Joint liability, husband and wife, § 9 

ludgment, § 16, p. 589 

Furisdiction, burden of proof as to, § 13 

hiry questions, prosecution involving, § 1C, p. 5SG 

Seeping, § 5 

Admissibility of evidence as to, § 14(4), p. 570 
Allegations as to in indictment or information, 
§ 11, p. 563 

Burden of proof in prosecution for, § 13 
Evidence, § 14(2), p. 570 
Inmates’ liability, § 9 
Jury question as to, § 16, p. 587 
Punishment of person convicted of, § 17 
Sufficiency of evidence as to, § 15, p. 578 
knowledge, 

Admissibility of evidence as to, § 14(3), p. 571 
Character of house, elements of offense, § 2 
Civil liability as dependent on, § 10 
Defense of lack of knowledge, § 8 
Frequenting disorderly house, § 7 
Indictment as required to charge, § 11, p. 5G4 
Jury question as to, § 16, p. 587 
Keeping of disorderly house as requiring, § 5 
Leasing or letting, § 6 

Indictment Or Information, § 11, p. 566 
; PneOuxnptions as to, § 13 

Sufficiency of evidence as to, § 15, p. 580 


Landlord and tenant. 

Action for penalty for keeping, § 10 
Indictment as required to give name of lessee, 
§ 11, p. 566 

Keeping disorderly house, § 5 
Liability, §§ G, 9 

Law questions, prosecution involving, § 16, p. 586 
Letting of premises, 

Admissibility of evidence in prosecution for, § 14 
(5), p. 577 
Defenses, § 8 

Evidence of reputation of lessee, § 15, p. 5S5 
Indictment or information for, § 11, p. 566 
Offense, § 6 

Question for jury in prosecution, § 16, pp. 585, 
587 

Sufficiency of evidence in prosecution for, § 15, 
p. 5S4 

Lewd house, defined, § 4(6), p. 549 
Lewdness, 

Bawdyhouse resorted to for purpose of, § 4(6), p. 
549 

Defined, § 4(5), p. 547 

Resort to disorderly house for purpose of, § 7 
License, defense, § 8 
Living in house, 

Indictment for, § 11, p. 566 
Offense of, § 7 

Sufficiency of evidence in prosecution for, § 15, 
p. 585 

Lottery tickets, place for selling, § 4(6), p. 553 
Management, 

Admissibility of evidence as to, § 14(2), p. 570 
Aiders and abettors, liability as dependent on, § 9 
Jury question as to, § 16, p. 587 
Keeping of disorderly house as* requiring, § 5 
Manner in which disorderly, § 4(1), p. 543 
Master and servant, liability for keeping disorderly 
house, § 9 

Minors, liability of, § 9 
Misbehavior, encouragement of, § 4(5), p. 547 
Mode of keeping, disorderly by reason of, § 4(1), p. 544 
Moral turpitude, illegal practices not involving, § 4(5), 
p. 547 

Morality, admissibility of evidence as to defendant’s 
reputation for, § 14(4), p. 576 
Motive, jury question as to, § 16, p. 587 
Names, averments in indictment or information, § 11, 
p. 564 
Nature, § 1 

Negative testimony, admissibility, § 14(1), p. 570 
Negligence, knowledge of keeping disorderly house as 
inferred from, § 5 

Neighborhood, annoyance or injury to, § 4(2), p. 544 
Noise, nuisance by reason of allowing, § 4(5), p. 546 
Notice to quit, evidence to authorize fine for keep¬ 
ing, § 15, p. 584 
Nuisance, 

Allegations in indictment or information, § 11, p. 
565 

Disorderly house as, § 1 
Indictment, § 11, p. 565 
Per se, § 4(6), p. 549 

Summary suppression applying to, § 18 
Suppression or abatement in prosecution for main¬ 
tenance of, § 18 
Tippling house as, § 4(6), p. 553 
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Number, 

Inhabitors or frequenters of place, § 4(6), p. 550 
Recurrence of disorder or use, § 4(4), p. 545 
Opium den, indictment or information for frequent¬ 
ing or being found in, § 11, p. 567 
Outside bouse, annoyance in respect of, § 4(2), p. 545 
Outside nuisance, § 4(6), p. 554 
Ownership of house, element of offense, § 5 
Part of building, keeping of as offense, {j 3 
Part of public, annoyance or injury to, § 4(2), p. 544 
Particular kinds of disorder or use, § 4(5), p. 54G 
Partnership, liability for keeping disorderly house, § 9 
Passersby, annoyance or injury to, § 4(2), p. 544 
Patronizing disorderly house, offense of, § 7 
Penalties, § 10 

Permitting disorderly use, § 6 

Admissibility of evidence in prosecution for, § 14 
(5), p. 577 

Indictment or information for, § 11, p. 566 
Question for jury, § 16, p. 586 
Sufficiency of evidence in prosecution for, § 15, 
p. 584 

Persons liable, § 9 

Physical characteristics of house, materiality, § 3 
Place, admissibility of evidence in respect of, § 14(1), 
p. 570 

Pleadings, §§ 11, 12, pp. 562-568. 

Admissibility of evidence under, § 12 
Police, evidence of conversation with inmate, § 14(4), 
p. 576, n. 3 
Police power, 

Offenses within, § 1 
Suppression under, § 18 
Poolrooms, 

Indictment for keeping, requisites of, § 11, p. 563 
Status as disorderly house, § 4(6), p. 552 
Possession, 

Jury question as to, § 16, p. 586 
Keeping of disorderly house as dependent on, § 5 
Sufficiency of evidence as to, § 15, p. 580 
Presumptions, § 13 
Proof. Evidence, generally, ante 
Proprietor, presumption as to knowledge, § 13 
Prostitution, 

Bawdyhouse resorted to for purpose of, § 4(6), 
p. 549 

Defined, § 4(6), p. 549, n. 40 

Indictment for letting house for purposes of, § 11, 
p. 566 

Jury question in respect to resort to for purpose 
of, § 16, p. 587 

Public place for resort to as disorderly house, § 1, j 
n. 1 i 

Resort, § 4(6), p. 549 

Disorderly house for purpose of, § 7 
Public annoyance, necessity of, § 4(2), p. 544 
Public morals, 

Acts rendering house subversive of, § 4(2), p. 544 
Disturbance of, § 1 

Public place, indictment for keeping house of ill fame 
as required to charge, § 11, p. 565 
Punchboards, evidence of badges of bawdyhouse, § 14 
(4), p. 574, n. 78 
Punishment, § 17 
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Purpose, 

Disorderly by reason of purpose to which appro¬ 
priated, f 4(1), p. 544 
Use of house, { 3 

Quarrelling, nuisance by reason of, f 4(5), p. 545 
Race track, keeping of, J 3 

Reasonable doubt, evidence as required to establish 
element of offense beyond, 115, p. 578 
Recurrence of disorder or use, necessity of, i 4(4), p. 
545 

Regulation of, 518 
Repeal of statute, $1 

Repetitions of disorder or use, $ 4(4), p. 545 
Reputation. Character and reputation, generally, 
ante 

Requests for instructions, § 16, p. 589 
Resort, character of place as, { 3 
Resorting to, admissibility of evidence in prosecution 
for, § 14(6), p. 578 

Responsiveness, verdict and judgment, § 16, p. 589 
Safety, disturbance of, $ 1 
Saloon as disorderly house, § 3 
Sentence, § 17 

Separate offenses, each day of keeping disorderly 
place, § 4(4), p. 546 

Ser, indictment for keeping bawdyhouse, averments, 
S 11, p. 565 

Sexual intercourse, burden of establishing indiscrim¬ 
inate acts for pay or for hire, $ 13 
Shops, disorderly house in, $ 3 
Single act of illicit intercourse, § 4(4), p. 545 
Single instance of disorder or use, sufficiency oi; $ 4 
(4), p. 545 

Single room, keeping of as offense, { 3 
Sporting house, defined, § 4(6), p. 549 
Statutory provisions, § 1 

Displaying sign of honest occupation, 5 2 
Elements of offense determined by reference to, 
§2 

Frequenting, § 7 

Indictment or information in language of statute 
as sufficient, § 11, pp. 563, 565, 566 
Knowledge as essential element of offense, f 6 
Offense under, § 1 
Patronizing, § 7 
Punishment under, $ 17 
Repeal of statute, § 1 

Reputation as house of ill fame, $ 4/6), p. 551 
Stolen property, store maintained for purchase of 
as disorderly house, § 4(5), p. 547 
Stores, disorderly house in, § 3 
Suppression, § 18 

Swearing, nuisance by reason of as constituting dis¬ 
orderly house, § 4(5), p. 545 
Telegraph companies, § 1, n. 33.5 

Transmitting bets, defenses, § 8, n. 64.50 
Tenant Landlord and tenant, generally, ante 
Tents, keeping of, § 3 

Theaters, admissibility of evidence in respect to con¬ 
ducting in disorderly manner, § 14(4), p. 572 

Time, 

Evidence as to, § 14(1), p. 570 
Extent of time which improper practices must 
continue or occur, § 4(4), p. 545 
Reputation of house, admissibility of evidence as 
to, S 14(4), p. 573 
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Time—Continued 

Sufficiency of evidence as to, § 15, p. 578 
Variance in proof in respect of, f 12 
Tippling house. 

Defined, § 4(C), p. 553 
Disorderly house as including, § 1 
Sufficiency of evidence in prosecution for keep¬ 
ing, § 15, p. 584 
Tourist camps, § 1, n. 29 
Trial, prosecution for, § 16, pp. 585-589 


Use of premises, 

General allegation of in indictment as sufficient, 
§ 11, p. 562 

Improper use, §§ 4(l)-4(6), pp. 543-554 
Variance, 

Judgment and charge in prosecution, § 16, p. 589 
Prosecution for, § 12 
Venue, proof of as essential, § 12 
Verdict, § 16, p. 589 
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DISTRICT AND PROSECUTING 
ATTORNEYS 


Abatement, title to office as not determinable under 
plea in, § 9 

Abolishment of office, § 1 

Deputies, effect as to, § 29(3), p. 729 
Legislative power, § 6 

Salary attached as also abolished, § 19(1), p. 689 
Abridgment of term, § 6 
Absence, 

Appointment of substitute, § 28(3), p. 714 
Conduct of business by deputy or assistant, § 30(2) 
Abstract of proceedings, duty of furnishing attorney 
general with, § 14(2), p. 675 
Acceptance, resignation from office, § 7(9), p. 645 
Accused, selection of prosecutor, § 12(3), p. 657 
Action to recover fee paid prosecuting attorney, § 25, 
p. 704 

Actions. Civil actions, post 
Additional compensation, § 22 
Admissibility of evidence, proceedings for removal, 
§7(5), p. 642 

Admissions, assistant United States attorneys, § 30(1) 
Advice, additional compensation for, § 22 
Age, § 4 

Deputy prosecuting attorneys, § 29(1), p. 723 
Allowance, compensation of prosecuting attorneys, 
§ 25, p. 702 

Amicus curiae, appearance of United States attorney 
as, § 11 

Antagonistic titles, purchase of, § 15(1), p. 678 
Appeal and review, 

Appearance of district attorneys in appellate 
courts, §§ 12(3), 12(4), pp. 657-662 
Assistants, appointment, § 2S(1), p. 708 
Attorney general, § 12(3), p. 659 
Civil actions, jurisdiction on, § 15(2), p. 679 
Compensation, review of allowance or disallow¬ 
ance, § 25, p. 702 
Duty of appealing, § 14(2), p. 675 
Qualification, refusal of court to allow, § 5 
Removal proceedings, § 7(7), p. 644 
Appearance, 

Civil action to recover embezzled sum, disquali¬ 
fication to prosecute for embezzlement, § 12 
(6), pl 665 

Fees for entering, § 19(1), p. 686 
Appellate courts, appearance in, § 12(4), p. 659 
Appointment, §§ 2,3 

Deputies and assistants, § 28(1), p. 707 
Qualification on, § 5 

Arbitration, United States District Attorney as au¬ 
thorized to bind government by agreement for, 
§15(1), p.678 
Arrest, 

Criminals, duties, § 12(1), p. 654, n. 67.85. 

Duty as not extending to, § 12(1), p. 656 
Assessed valuation, compensation based on, § 19(1), 
p. 687 


Assignment of cases, fairness and impartiality, § 14(1), 
p. 674 

Assistants and deputies, fj 27-31, pp. 706-738 

Allowance and collection of compensation, § 31(2), 
p. 735 

Appointment of, § 28(1), p. 707; § 28(3), p. 720 
Bond, §29(2), p.728 

Compensation, §{ 31(1)-31(4), pp. 733-738 
Designation as deputy county attorney, § 27 
Disqualification, § 29(1), p. 722 
Division of fees, § 31(1), p. 735 
Eligibility, § 29(1), pp. 722-727 
Employment or interest in civil action, eligibility 
as affected, § 29(1), p. 727 
Expenses, reimbursement for, § 31(1), p. 735 
Extra compensation, § 31(11, p. 734 
Judges, eligibility, § 29(1), p. 724 

Special prosecuting attorneys, § 29(1), p. 725 
Liability, § 30(4) 

Number of, § 28(1), p. 709 
Official status, § 29(1), p. 723 
Power to appoint, § 28(2), p. 713 
Powers and duties, §§ 30(1), 30(2) 

Presumptions, qualifications of, § 28(2), p. 714 
Previous employment by defendant, eligibility as 
affected, § 29(1), p. 726 
Private assistants, § 28(2), p. 710 
Professional connection, eligibility as affected, 
§ 29(1), p. 725 

Prosecutors pro tempore, § 28(3), p. 715 
Qualification, § 29(2), p. 728 

Removal of disqualification of prosecuting at¬ 
torney not licensed to practice law, § 4 
Residence requirements, § 29(1), p. 723 
Status of, § 28(1), p. 709 
Tenure of, § 29(3), p. 728 
Term of office, § 29(3), p. 728 
United States, post 
Attorney general, 

Assistants, appointment of, § 28(2), p. 713 
Assisting prosecuting attorney, § 28(1), p. 709 
Authorization for civil actions from, § 15(1), p. 676 
Concurrent powers of, § 12(3), p. 658 
Continuance, binding effect of agreement for, § 14 
(1), p. 675 

Relationship to, § 1 

Substitute, power of appointing, § 28(3), p. 719 
Supervision, § 12(3), p. 639 
Supervisory jurisdiction, § 29(1), p. 724 
Suspension from office by, § 7(4), p. 640 
Audit, compensation, claim for, § 25, p. 702 
Bail bond, 

Commissions on forfeited bail bond, § 20 
Fees of prosecuting attorney in scire facias on, 
§ 19(3), p. 693 

Suing on as plaintiff, § 15(1), p. 677 
Boards of education, representation of, § 12(2), p. 657 
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Bond, § 5 

Assistants, § 29(2), p. 728 
Bail bond, ante 

Commissions on forfeited bonds, § 20 
Bond issues, advise with respect to validity, § 12(1), p. 
6o3, n. 67.4o 

Bondsmen, moneys received in official capacity, lia¬ 
bility, § 16 

Bribes, criminal responsibility for taking of, § 17 
Briefs, 

Duty of furnishing attorney general with, § 14(2), 
p. 675 

Filing in appellate court, § 12(3), p. 659 
Burden of proof, removal proceedings, § 7(6), p. 644 
Census, compensation of state prosecuting attorney 
based on, § 19(1), p. 689 
Certificate of election, § 5 

Certification, compensation, assistants and special 
prosecuting attorneys, § 31(2), p. 736 
Certiorari, 

Application for writ of, civil actions, § 15(2), 
p. 680 

Power to sue out writ of, § 14(2), p. 675 
Change of district, effect of, § 8 
Change of venue, 

Additional compensation on, § 22 
Assistants, appointment on, § 28(2), p. 714 
Association of prosecuting attorney on, § 28(1), 
p. 709 

Compensation on, assistants or deputies, § 31(3), p. 
737 

Inability for compensation on, § 24 
Representation of state in case of, § 12(4), p. 661 
Chief of police, prosecution by, § 29(1), p. 723, n. 7 
Chinese persons, duty in respect to prosecution of, 
§11 

Circuit officers, prosecuting attorneys as, § 1 
Cities, compensation, liability for, § 24 
Citizens, removal from office, request, § 7(5), p. 641 
Citizens* committee, special prosecutor, appointment, 
§ 28(3), p. 719, n. 78.5. 

City courts, appearances, § 12(4), p. 659, n. 98 
City grand juror, § 1, n. 7 
Civil actions, 

Assistants or substitutes employed in, eligibility 
as affected, § 29(1), p. 727 
Associate counsel, employment, § 28(2), p. 712 
Conduct of, §§ 15(1), 15(2), pp. 676-680 
Representation of state or county in, § 12(1), p. 652 
Substitutes, appointment for prosecution of, § 28 
(3), p. 717 

Civil engineers, expenses of, authority to incur, § 12(7), 
p. 667 

Civil proceedings, 

Compensation for official services in, § 19(3), p. 693 
Discretion as to institution, § 10 
Civil service, assistants as within, § 29(3), p. 728 
Clerks, 

Reimbursement for expenses incurred in connec¬ 
tion with employment of, § 21 
United States district court, representation by 
United States attorneys, § 11 
Collateral attack. 

Acts of prosecuting attorney, § 10 
Appearance outside district, § 12(4), p. 660 


Collateral attack—Continued 
Compensation, 

Allowance, § 25 

Prosecuting attorney pro tem., § 28(3), p. 715 
Deputy appointed as de facto officer, § 28(1), p. 710 
Prosecuting attorneys, 

Appearing outside district, § 12(4), p. 662 
Pro tempore, powers of, § 30(3) 

Title to office, § 9 
Collections, commissions on, § 20 

Collusion between prosecuting attorney and defend¬ 
ant, assistant prosecuting attorney, conduct of 
prosecution, § 30(1) 

Commencement of prosecution, duties in respect of, 
§ 14(1), p. 671 

Commingling, funds received for expenses, § 21 
Commissions, 

Allowance of, § 20 
Conflicting claims to, § 26 

Common knowledge, city or town grand juror, prose¬ 
cuting officer, § 1, n. 7 
Common law, 

Discretion of United States attorney, § 11 
Powers under, § 10 

Commutation of sentence, fees of prosecuting attorney 
in case of, § 19(2), p. 692 
Compelling testimony, § 10, n. 44 
Compensation and salaries, §§ 19-26, pp. 685-706 
Abolishing office by refusal to appropriate, § 1 
Actions involving, § 25, p. 703 
Allowance or collection of, § 25, pp. 702-705 
Assistants, § 28(1), p. 710; §§ 31(1)-31(3), 

pp. 733—73S 
Collection, § 25, p. 703 

United States district attorneys, §§ 18(1), 
18(2) 

Conflicting claims, § 26 
Deductions § 23 

Deputies or assistants, § 28(1), p. 710; §§ 

31(1)-31(3), pp. 733-73S 
Extra compensation, § 22 
Fees in addition to, § 22. 

Liability for, § 24 

Assistants or deputies, $ 31(3), p. 737 
Payment of pro rata share, § 24 
Power to fix, assistants and special prosecuting 
attorneys, § 31(2), p. 735 
Subordinates, liability for, § 16, p. 680, n. 88 
Substitutes, §§ 31(1)-31(4), pp. 733-738 
Supplementing, § 22 
Termination, § 6, n. 28.50 
United States district attorneys, §§ 18(1), 1S(2) 
Assistant district attorneys, § 31(4), p. 738 
Compromise, 

Acceptance of compromise judgment in civil ac¬ 
tion, § 15(1), p. 678 
Authority as to, § 14(2), p. 675 
Concealment of facts, duties of prosecutors, § 10 
Conclusiveness, allowance of compensation made by 
court, assistants or special prosecuting attor¬ 
neys, § 31(2), p. 736 
Concurrent powers, § 12(3), p. 657 
Condemnation proceedings. United States attorneys, 
§ 11 

Conduct of proceedings, §§ 13-15, pp. 670-680 
Associate, entrusting to, § 30(1) 
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Conflicting claims, compensation of prosecuting at¬ 
torneys, § 26 

Consent of public authorities, 

Civil actions, prosecution of, § 15(2), p. 679 
Proceeding as requiring, § 12(5), p. 062 
Constitutional provisions, 

Appointment or election, § 2 
Assistant county solicitors, tenure, § 29(3), p. T29 
Commonwealth’s attorney who is a state officer, 
§6 

Compensation, state prosecuting attorneys, § 19(1), 
p. 085 

Creation of office, § 1 
Duties, § 10 
Legal training, § 4 
Qualifications prescribed by, § 4 
Removal from office, § 7(1), p. 634 
Method, § 7(4), p. 640 

Constitutional rights, denial, injunction against prose¬ 
cuting attorney, § 16 

Constitutionality of statutes, duty to adjudicate, 
§ 12(1), p. 655 
Construction, 

Compensation statutes, § 19(1), p. 685 
Statutory provisions prescribing duties, § 10 
Consultation, additional compensation for, § 22 
Contempt, 

Assistant United States attorneys, punishment 
by state court, § 30(4) 

Pine for as conviction within statute allowing 
fees to prosecuting attorney, § 19(2), p. 692 
Contingent fees, salary of state prosecuting attorney 
as not dependent on, § 19(1), p. 6S6 
Continuance, attorney general's agreement for, bind¬ 
ing effect, § 14(1), p. 675 
Contracts, 

Extra compensation, § 22 

Payment to deputy of more compensation than 
provided by law, § 31(1), p. 734 
Power to bind county by, § 12(7), p. 666 
Convictions, 

Duties, § 12(1), p. 654, n. 67.85 
Pees in criminal cases as dependent on, § 19(2), 
p. 691 

Removal for official misconduct, § 7(5), p. 641 
Corruption, removal from office, § 7(3), p. 638 
Costs, 

Prosecuting attorney’s fees taxed as, f 19(2), 
p. 690 

Removal proceedings, § 7(5), p. 642 
Taxation of prosecuting attorney’s fee as, suf¬ 
ficiency as evidence of allowance, f 25, p. 703 
Counties, 

Appeal on behalf of county, consent, § 15(2), p. 679 
Governor’s employment of counsel to protect in¬ 
terest of county, § 28(3), p. 715 
Litigation outside limits of, § 12(4), p. 660 
Representation of, §§ 12(1)-12<9), pp. 652-670 
County boards. 

Allowance of compensation by, § 25, p. 702 

A eeicfanf'Q 

Appointment of, § 28(2), p. 713 
Employment of, approval, f 28(1), p. 708 
Authorization for civil proceedings, § 15(1), p. 677 
Compensation of prosecuting attorneys, power to 
to, § 19(1), p. 686 
Duties prescribed by, § 10 
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County boards—Continued 

Removal from office, { 7(1), p. 634, n. 29 
Substitutes, power of appointing, | 28(3), p. 739 
County commissioners, resignation addressed to, f 7(9), 
p. 645 

County expenses, reimbursement, f 21 
County officers, prosecuting attorneys as v | 1 
Courts, 

Appearance in, § 12(4), p. 659 
Assistants, 

Appointment, $ 28(1), p. 707 
Power to appoint, f 28(2), p. 713 
Compensation, 

Allowance, | 25, p. 702 
Power to fix, assistants and special prose¬ 
cuting attorneys, § 31(2), p. 735 
Deputies or assistants, appointment with con¬ 
sent or approval of, § 28(1), p. 708 
Outside district, commencing suit in, { 12(4), 

pp, 660, 661 

Removal from office, ft 7(1), 7(2), pp. 635, 640 
Resignation required to be made to, $ 7(9), p. 645 
Substitutes, power of appointing, f 28(3), p. 719 
Criminal district attorney as class or kind of district 
attorney, $ 1, n. 21 

Criminal investigations, neglect or refusal to insti¬ 
tute, ground for removal, § 7(3), p. 637 
Criminal prosecutions. 

Conduct of, ft 14(1), 14(2), pp. 670-676 
Discretion as to institution of, { 10 
Pees of prosecuting attorneys in, S 19(2), p. 690 
Implied right, f 12(1), p. 654, el 67£5 
Neglect or refusal to institute as ground for re¬ 
moval, § 7(3), p. 637 
Criminal responsibility, § 17 
Usurpation of office, $ 4 

Damages, liability in for acts done in course of duty, 

§ 16 

De facto officers, § 9 

Assistants as, § 28(1), p. 710 
Delay in taking oath, $ 5 

Deputies or assistants who have not taken oath 
of office, f 29(2), p. 728 
Salaries, rights as to, § 26 

Special prosecutors and their assistants, { 28(3), 
p. 717; S 29(1), p. 723 
Status as, § 4 

De jure officers, salary, § 26 
Death, prosecuting attorney elect, } 3 
Deductions, compensation, § 23 
Default, 

Neglect in failing to enter, civil liability, $ 16 
Subordinates, liability for, $ 16 
Defendants, number of, basis for determination of 
fees, 119(2), p. 692 

Definiteness, compensation, claim for, S 25, p. 762 
Definitions, $ 1 

Gross partiality In office, $ 7(3), p. 639, jl 67M 
Private attorneys, 8 27 
Prosecute, § 11, a. 53 
Vacancies, 8 3 
Delay in taking oath, { 5 
Delegation of powers and duties, $ 10 
Delinquent officials, recovery of funds, § 12(1), jx 655 
Deputies. Assistants and deputies, ante # 

Deputy clerk. United States district court, represent* 
tion by United States attorneys, $ 11 
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Detection of criminals, duties, § 12(1), p. 654, n. 67.85 
Detectives, 

Authority to incur expense in employment of, 
§ 12(7), p. 667 

Reimbursement for expenses incurred in connec¬ 
tion with employment of, § 21 
Determination of eligibility, § 4 
Diligence, exercise of in prosecuting criminal offenses, 
§ 14(1), p. 670 

Direction of public authorities, proceeding as requir¬ 
ing, § 12(5), p. 662 

Disbarment, eligibility for office as affected by, § 4 
Discipline, assistants or substitutes as subject to, 
§30(4) 

Discontinuing prosecution, duty in respect of, § 14(1), 
p. 673 
Discretion, 

Civil actions, institution of, § 15(1), p. 676 
Compelling private counsel to state for benefit 
of accused authority by which assistant ap¬ 
pears in trial, § 29(1), p. 725 
Compensation, allowance of, § 25, p. 702 
Courts, employment of assistants to prosecuting 
attorney, § 28(1), p. 707 
Criminal prosecutions, § 1, n. 4 
Conduct of, § 7(3), p. 638 
Exercise of, liability, § 16, p. 680, n. 88 
Litigation, § 12(7), p. 667 
Expenses, 

Determination of necessary expenses, § 12(7), 
p. 667 

Fees, assistants and special prosecuting attorneys, 
§ 31(2), p. 736 

Fines and penalties, collection, § 14(2), p. 675 
Performance of duties, § 10 
Private counsel, appointment of, § 2Sf2), p. 711 
Probation, recommending or opposing, § 12(6), 
p. 665 

Prosecution of criminal offenses, § 14(1), p. 672 
Rejection of services of an appointee of disquali¬ 
fied district attorney, § 29(1), p. 722 
United States attorney, § 11 

Writs for fines, etc., § 15(1), p. 678 
Dismissal, charges pending before grand jury, § 14(1), 
p. 673 

Disobedience to orders of court, removal from office, 
§ 7(3), p. 638 

Disorderly persons, prosecutions with respect to, 
§ 12(1), p. 654, n. 67.90 
Disqualification, § 4 

Assistants, § 29(1), p. 722 

Grounds for appointment of substitute, § 28(3), 
p. 717 

Interest, § 28(3), p. 720 
Particular proceedings, § 12(6), p. 663 
District, change of, § 8 

District of Columbia, conduct of proceedings in, § 11 
District officers, prosecuting attorneys as, § 1 
Division of fees, § 26 

Attorneys pro tempore, § 31(1), p. 735 
Divorce actions. 

Fees of prosecuting attorney in contest of, § 19(3), 
p. 694 

Modification of decrees, § 15(1), p. 678 
Representation of county in, § 12(1), p. 655 
Representing parties, private practice, § 12(9), 
p. 669 


Domicile, § 4, n. 76 

Drainage districts, representation of, § 12(2), p. 657 
Drunkenness, removal from office, pleading, § 7(6), 
p. 642 

Duties, £§ 10-12(9), pp. 647-670 
After judgment, § 14(2), p. 675 
Assistants or deputies, § 30(1) 

Giving to others, § 30(1) 

Representation of state or county, § 12(1), p. 652 
Election, § 2 

Constitutional amendments, term of office, short¬ 
ening or lengthening, § 6 
Qualification on, § 5 
Vacancies in office, § 3 

Election contest, representation of state in, § 12(1), 
p. 656, n. 79 
Eligibility, § 4 

Assistants or substitutes, § 29(1), p. 722 
Errors, 

Liability for, § 16, p. 680, n. 88 
Removal from office, § 7(3), p. 639 
Escape, 

Criminal responsibility for attempt to permit, § 17 
Fees of prosecuting attorney in case of, § 19(2), 
p. 692 

Estoppel, compensation, claim for, § 25, p. 703 

Ethics, § 1 

Evidence, 

Compensation, actions involving, § 25, p. 702 
Proceedings for removal from office, § 7(6), p. 642 
Ex parte proceedings. 

Removal from office, § 7(5), p. 641 
Substitutes, appointment in, § 28(3), p. 720 
Exclusive power, § 12(3), p. 657 

Excuses, failure to act, removal from office, § 7(3), 
p. 638 

Execution, purchase of land at execution sale, author¬ 
ity as to, § 15(1), p. 678 
Executive, removal from office, § 7(1), p. 634 
Executive branch of government, representative of, § 1 
Executive clemency, expenses on application for, au¬ 
thority to incur, § 12(7), p. 667 
Exhibits, furnishing copy of, § 10, n. 44 
Existence of vacancy, § 3 
Expenses, 

Power to incur, § 12(7), p. 666 
Reimbursement for, § 21 
Deputies, § 31(1), p. 735 

Expert witnesses, authority to engage, § 12(7), p. 666 
Expiration of term, powers after, § 12(8), p. 668 
Extension of term, § 6 

Extortion, removal from office because of, § 7(3), 
p. 638 

Extra compensation, § 22 
Deputies, § 31(1), p. 734 

Extra official services, additional compensation for, 
§22 

Failure to qualify for office, § 3 

Federal courts, performance of services in, § 12(4), 

p. 662 

Federal law, duty in respect to prosecution under, § 11 
Federal Tort Claims Act, waiver of defenses, United 
States attorneys, § 11 
Fees, § 19(1), p. 685 

Absence in military service, § 19(1), pp. 689, 690 

Addition to salary, § 22 

Civil proceedings, § 19(3), p. 693 
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Conflicting claims to, § 26 
Criminal prosecution, § 1D(2), p. 690 
Deputy prosecutors, § 31(1), p. 734 
Expert witnesses, contract to pay in excess of 
statutory fees, § 12(7), p. 606 
Number allowed, § 19(1), p. 689 
Payment out of state treasury, § 24 
Statutory provisions respecting, validity, § 12(D), 
p. 669 

Subordinates, liability for, § 16, p. 680, n. 88 
United States district attorneys, § 18(2) 

Felony, vacation of office on conviction of, § 7(3), p. 636 
Filing, 

Appointment and oatb of assistants prior to ter¬ 
mination of case, effect on convictions, § 29 
(2), p. 728 

Resignation from office, § 7(9), p. 645 
Fines, 

Collection and receipt for, § 14(2), p. 675 
Commissions in case of, § 20 
Fees and commissions as lien on judgment for, 
§ 25, p. 704 

Percentage of as fees, § 20 
Forfeitures, 

Fees of prosecuting attorney as lien on judgment 
for, § 25, p. 704 
Percentage of as fees, § 20 
Recognizance, agreement as to, § 14(1), p. 674 
Remission of judgment for, commission in case 
of, § 20 

Former jeopardy, confession of as binding on state* 
§ 14(1), p. 673 

Former prosecutors, eligibility as assistants or substi¬ 
tutes, § 29(1), p. 723 

Fraud, subordinate officers, liability for, § 16 
Freeholders, organization to propose and prepare 
home rule charter for county, duty to represent, 
§ 12(1), p. 653, n. 67.45 

Fugitives from justice, expenses incurred in follow¬ 
ing, authority to incur, § 12(7), p. 667 
Functions of office, § 1 

Funds, failure to deposit in county treasury, removal 
from office, § 7(3), p. 639 

Government employees, United States, representation 
by United States attorneys, § 11 
Government officials, United States, representation by 
United States attorneys, § 11 
Governor, 

Appointment to fill vacancies, § 3 
Assignment by to any county, § 12(4), p. 661 
Assistants, appointment of, § 2S(1), p. 707; § 28 
(2), p. 713 

Counsel to represent county, employment, § 28(3), 
p. 715 

Deputies and assistants, appointment, § 28(1), 
p.707; §28(2), p. 713 
Removal from office by, § 7(4), p. 640 
Requisitioning another official, § 10 
Substitutes, power of appointing, § 28(3), p. 719 

Grand jurors, § 1, n. 7 
Grand jury, 

Assistant United States attorneys appearing in 
proceedings before, § 28(1), p. 709 
Dismissal of criminal charge pending before, § 14 
(1), p. 673 

Records, permitting access to, § 10, n. 44 
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Gratuitous services to accused, disqualification to act, 
5 12(6), p. m 

Gross immorality, removal from office for, § 7(2), p. 636 
Gross partiality in office, removal from office, { 7(3), 
p. 639 

Grounds for removal from office, § 7(2), p. 635 
Guarding unaccused person, § 10, n. 44 
Habeas corpus proceedings. 

Failure to resentence, duty to apply for order 
compelling sentencing, § 14(2), p. 675 
Representation, § 12(1), p. 655 
Habitual Criminal Act, duties with respect to, 114(1), 
p. 674 

Habitual drunkenness, 

Evidence in proceeding for removal for, $ 7(6), 
p. 642 

Removal from office for, § 7(3), p. 636 
Hearing, 

Additional compensation, § 22 
Substitutes, appointment of, { 28(3), p. 720 
Holding over, § 6 

Ignorance of law, removal from office, § 7(3), p. 636 
Immunity, civil liability, § 16 

Assistant or deputy prosecuting attorneys, § 30(4) 
Impartiality, requisites as to, § 14(1), p. 674 
Impeachment, 

Precluding prosecution for criminal offenses, § 17 
Removal from office by, § 7(4), p. 640 
Implied duties, § 10 

Improprieties, removal from office for, § 7(3), p. 639 
Incompetency, removal from office for, § 7(3), pp. 636, 
638 

Incumbents, extension of term of office, § 6 
Indians, 

Assistant United States attorneys, eligibility to 
appear as private prosecutor in state court, 

§ 29(1), p. 724 

Representation, § 15(1), p. 679 
Indictment or information. 

Discretion, prosecution, § 10, n. 49 

By indictment or information, § 14(1), p. 672 
Failure of prosecuting attorney to prosecute, § 17 
Fees, § 19(2), p. 690 

Prerequisite to removal from office, § 7(5), p. 641 
Removal from office, § 7(3), p. 636 
Indorsement of pleadings, § 15(1), p. 67S 
Inherent power, substitutes, appointment, § 28(3), p. 
714 

Injunctions, 

Abatement, representation, § 12(1), p. 655 
Acting beyond scope of authority, § 16 
Installments, salary, time for payment of, § 25, p. 703 
Interest, United States district attorneys, compensa¬ 
tion, § 18 

Interest in prosecution, 

Assistant or substitute as disqualified by, § 29(1), 

p. 722 

Counsel for chief complaining witnesses, eligibili¬ 
ty of deputies, assistants, or substitutes, § 29 
(1), p. 726 

Intervention, United States district attorneys* prop¬ 
erty cases, § 15(1), p. 678 
Investigations, § 14{1), p. 671 

Suspension from office, § 7(3), p. 636 
Joint indictment, fee in respect of, § 19(2), p. 692 
Journals of court, appointment of substitutes, § 28(3)* 
p. 721 
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Judges, 

Allowance of compensation by, 8 25, p. 702 
Assistants or substitutes. 

Eligibility as, § 29(1), p. 724 
Refusal to approve appointment, § 2S(1), p. 708 
Temporarily vacating office by arbitrarily bar¬ 
ring attorney from appearing in court, § 7(4), 
p. 640 
Judgments, 

Control of, § 15(1), p. 678 
Duty of preparing, § 14(1), p. 674 
Pees of prosecuting attorney as lien on, § 25, 
p. 704 

Modification of divorce judgment, § 15(1), p. 678 
Judicial districts. 

Abolishing, effect on term of office, § 6 
Redividing, § 8 
Judicial officer, 8 1 

Deputies or assistants, 8 28(1), p. 710 
Jurisdiction, 

Determination of question of on petition for re¬ 
moval from office, § 7(5), p. 641 
Territorial jurisdiction, § 12(4), p. 660 
Justices of the peace, 

Pees for prosecutions before, § 19(2), p. 690 
Percentages of fines and forfeitures recovered in 
prosecution before, § 20 
Daw books, reimbursement for expense of, § 21 
Laymen, casual prosecution permitted by, § 29(1), p. 
722 

Leave without pay. United States district attorneys, 
§ 7(4), p. 641 
Compensation, § 18(1) 

Legal advice to county officers, refusal or neglect to 
give as ground for removal, § 7(3), p. 638 
Legal training, 

Prosecuting attorney pro tempore, § 29(1), p. 722 
Requirements as to, § 4 
Legislative power. 

Abolishment of office, § 6 

Assistant state’s attorneys, prescribing powers 
and duties, § 30(1) 

Bonds, qualification, § 5 
Compensation, 

Power to fix, § 19(1), p. 686 
Supplementing, § 22 
Creation of new judicial district, § 8 
Deductions from compensation, § 23 
Duties, regulation of, § 10 
Method of removal from office, § 7(4), p. 640 
Title and right to office, § 9 
Vacancies, providing for filling of, § 3 
Legislature, members, assisting in prosecution of crim¬ 
inal case, 8 29(1), p. 722 

Liabilities, military service, powers and duties, § 10 
Libelous acts in course of duty, liability, § 16 
Lien, fees of prosecuting attorney as, § 25, p. 704 
Lieutenant governor, assisting prosecuting attorney, 
$ 29(1), p. 725 

Local laws, prosecution, | 12(3), p. 658, n. 89.20 
Local officers, prosecuting attorneys as, § 1 
Local sentiment, excuse from enforcing laws because 
of, $ 14(1), p. 672 

Magistrates, discipline, deputies or assistants, § 30(4) 
Magistrate's court, appearance in, § 12(4), p. 660 
ISs&feasaaee, criminal responsibility, § 17 
Malicious acts in course of duty, liability for, § 16 


Mandamus, 

Assistant’s legal fees, compelling payment, § 31(2), 
p. 737 

Illegal order of appointment vacated by, 5 28(3), 
p. 715 

Mandatory duty to prosecute under indictment, § 14 
(1), p. 673, n. 15 

Marshals, controlling action of, § 14(1), p. 673 
Method of removal from office, § 7(4), p. 640 
Mileage, reimbursement for, § 21, n. 65.5 
Military personnel, representation, United States at¬ 
torneys, § 11 
Military service, 

Absence on as creating vacancy in office, § 3 
Assistant becoming acting prosecuting attorney, 
§ 28(3), p. 716 

Compensation, § 19(1), pp. 689-690 
Amount wrongfully paid, § 23 
District attorney, powers of deputy, § 30(1) 
Qualifications, § 5 
Removal from office, § 7(2), p. 636 
Resignation, § 7(9), p. 644 

Statutory provision that assistant shall become 
acting district attorney, § 28(3), p. 720 
Suspension from office, § 7(2), p. 636 
Minimum age, § 4 
Misconduct, 

Liability for, § 16 
Punishment for, § 17 
Removal from office for, § 7(3), p. 630 
Subordinates, § 16 

Suspension for, eligibility for office, § 4 
Misdemeanors, 

Duty to prosecute, § 14(1), p. 670, n. 96 
Fees of prosecuting attorney based on, § 19(2), 
p. 692 

Moneys received in official capacity, liability in re¬ 
spect of, § 16 

Moral unfitness, assistants to prosecuting attorney, 
refusal to approve appointment, § 28(1), p. 708 
National banks, conduct of suits and proceedings aris¬ 
ing out of law governing, § 11 
Nature of office, § 1 
Neglect of duty, 

Assistant or deputy prosecuting attorneys, § 30(4) 
Removal from office for, § 7(3), p. 637 
Negligence, liability for, § 16 
New trial, 

Appearance in after expiration of term, § 12(8), 

p. 668 

Compensation, assistant attorney’s fees, § 31(2), 
p. 737 

Nolle prosequi, fees in case of, § 19(1), p. 691 
Nonfeasance, removal from office for, § 7(3), p. 637 
Notice, substitutes, appointment of, § 28(3), p. 720 
Nuisances, representation of state in abatement of, 
§ 12(1), p. 655 

Number of prosecuting attorneys, § 1 
Deputies or assistants, § 28(1), p. 709 
Criminal case, § 30(1) 

Oaths, 

Deputies, qualifications, § 29(2), p. 728 
Requirements as to, § 5 
Objections, 

Assistant interested in civil action depending on 
same facts, timeliness, § 29(1), p. 727 
Attorney pro tempore, time, § 29(2), p. 728 
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Objections—Continued 

Private counsel, appearance of, § 28(2), p. 712 
Waiver, United States district attorney, § 15(1), 
p. 679 

Obscene literature, furnishing distributor list, scope 
of authority, § 10, n. 44 

Office facilities, reimbursement for expense of, § 21 
Officer of court, prosecuting attorney as, § 1 
Official acts, liability for, § 16 
Official misconduct, 

Indictment and punishment for, § 17 
Removal from office for, § 7(3), p. 636 
Open court, assistants appointed in, § 28(2), p. 713 
Opening and closing case, assistants or deputies, 5 30 
( 2 ) 

Orders, duty of preparing, § 14(1), p. 674 
Ordinances, enforcement, § 12(1), p. 656, n. 79 
Origin, § 1 

Ouster from office, restoration by appropriate pro¬ 
ceedings, § 9 

Payment, compensation, § 25, p. 703 
Penalties, 

Action for in name of prosecuting attorney, § 15 
(1), P. 677 

Collecting and receipting for, § 14(2), p. 675 
Liability for, § 16 
Qui tain actions for. 

Duty of prosecuting, § 12(1), p. 656 
Fees, § 19(3), p. 693 

Pension fund, assistants, § 31(2), p. 735, n. 24 
Personal interest, disqualification in case of, § 12(6), 
pp. 663, 664 

Appointment of substitute, § 28(3), p. 718, n. 69 
Petition, substitutes, appointment of, § 28(3), p. 720 
Physician, expenses of examining one suspected of 
drunken driving, § 12(7), p. 667 
Pleadings, 

Allegations as to authority in, § 12(5), p. 662 
Compensation, actions involving, § 25, p. 703 
Indorsement of, § 15(1), p. 678 
Removal proceedings, § 7(6), p. 642 
Police juries, appointment of prosecuting attorney pro 
tempore, § 28(3), p. 721 

Political subdivisions, representation of, § 12(1), p. 652 
Population, compensation based on, § 19(1), p. 688 
Postage, reimbursement for expense of, § 21 
Powers, §§ 10-12(9), pp. 647-670 
Assistants or deputies, § 30(1) 

Prejudice, disqualification by reason of, § 12(6), p. 665 
Preliminary examination, assistants appearing for ac¬ 
cused on, eligibility as affected, § 29(1), p, 726 
President of the United States, 

Placing district attorney on temporary leave, f 7 
(4), p. 641 

Removal of United States district attorney, § 7 
(1), P. 635 
Presumptions, 

Assistants, qualification of, § 28(2), p. 714 
Authority, 

Appearance for state or county, $ 12(5), p. 
662 

Civil actions, § 15(1), p. 677, n. 56 
Consent of county authorities to appeal, § 15(2), 
p. 679 

Deputies, appointment and qualification, § 28(1), 
pp. 708, 709 
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Presumptions—Continued 

Regularity of appointment, { 2 
Removal proceedings, f 7(6), pp. 643, 644 
Substitutes, appointment of, § 28(3), p. 721 
Prima fade evidence, fees fixed by court, assistants 
or special prosecuting attorneys, | 31(2), p. 736 
Private assistants, f 28(2), pp. 710,712 
Private attorneys, defined, $ 27 
Private citizens, liability for compensation of prose¬ 
cuting attorney, § 24 

Private persons, employment of assistants by, | 29 
(1), p.725 

Private practice, authority to engage in, | 12(9), p. 668 
Pro tempore, 

Appointment of substitute prosecuting attorney,, 
S 28(3), p. 714 

Powers and privileges, § 30(1) 

Qualification, fi 29(2), p. 728 
Recovery for services, 3 31(1), p. 733 
Probation, recommending or opposing, discretion, 1 12 
(6), p. 665 

Probation officers, duty to represent, { 12(1), p. 653, 
n. 67.45 

Professional connections, assistants or substitutes, eli¬ 
gibility as affected, f 29(1), p. 725 
Professional relations with accused, disqualification 
by reason of, § 12(6), p. 664 

Proof, disqualification, appointment of substitutes, 

§ 28(3), p. 721 

Public authorities, proceedings under direction or con¬ 
sent of, § 12(5), p. 662 

Public funds, fees of prosecuting attorney as lien on* 

$ 25, p. 704 
Public officer. 

Deputy or assistant as, 3 28(1), p. 710 
Prosecuting attorney as, J1 
Qualification, 5 5 

Assistants, § 29(2), p. 728 

Failure to qualify for office before day on which 
term begins, § 3 

Prosecuting attorneys pro tempore, § 29(2), p. 728 
Quasi-judicial officer, prosecuting attorney as, 5 1 
Questions for jury, waiver to claim difference between 
statutory salary and salary actually received* 

§ 25, p. 703, n. 30.5 
Qui tam actions. 

Duty with respect to, § 12(1), p. 656 
Penalties, fees, § 19(3), p. 693 
Railway Labor Act, United States Attorney General, 
enforcement, § 11, n. 52 
Ratification, 

Experts, employment, $ 12(7), p. 666 
Substitutes, appointment of, 5 28(3), pt. 721 
Want of authority to prosecute, 5 12(5), p. 662 
Receipts for money, 512(1), p. 653, n. 67 
Recognizance, 

Agreement as to forfeiture of, 5 14(1), p. 674 
Commissions on forfeited recognizances, § 20 

Record, 

Assistants, appointment as required to he shown 
by, §28(2), p.714 

Substitutes, appointment as required to appear of* 

§ 28(3), p. 721 

Recusation of subordinates, disqualification of dis¬ 
trict attorney, 3 12(69, p. 663 
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Reimbursement for expenses, $ 21 
Relators, appearance on behalf of state, § 12(1), p. 
053, n. 67 

Remedial legislation, duties and powers, § 10 
Remission of fine or forfeiture, commissions in case 
of, §20 

Removal from office, §§ 7(l)-7(9), pp. 634-045 
Assistants, § 30(1) 

Deputies as affected by, § 29(3), p. 729 
Procedure, § 7(4), p, 640 
United States attorneys, § 11 
Residence, 

Assistants or substitutes, § 29(1), p. 723 
Change of district as affecting, § 8 
Nonresidence resulting from redistricting, § 8 
Requirements as to, i 4 
Resignation, 

Effect on pending prosecution conducted by as¬ 
sistant, 8 29(2), p. 728 
Prosecuting attorney elect, § 3 
Statutory provisions, § 7(9), p. 644 
Restoration to office, illegal ouster, § 9 
Retired docket, fees in respect of case placed upon, 
§ 19(2), p. 691 

Review. Appeal and review, ante 
Revocation, 

Deputy prosecutors, authority, § 29(8), p. 729 
Resignation, prior to acceptance by board, § 7(9), 
p. 645 

Reward, offer of as binding on county, § 12(7), p. 667 
Right to office, § 9 

Salaries. Compensation and salaries, generally, ante 
School districts, representation of, § 12(2), p. 657 
School funds, representation of county in respect to 
disbursement of, § 12(1), p. 655 
Scire facias, bail bond, fees of prosecuting attorney 
in, § 19(3), p. 693 
Semi-judicial officers, § 1, n. 5 
Sentence, 

Remitting, authority as to, § 14(2), p. 675 
Suspension of, promises, § 14(2), p. 675 
Several counts, fees of prosecuting attorney in respect 
of, 8 19(2), p. 693 

Sex, eligibility as affected by, § 4 
Sheriffs, controlling action of, § 14(1), p. 673 
Smothering prosecutions, removal from office for, § 7 
(3), p. 637, n. 55 
Special counsel, 

Appointment, § 27; § 28(2), p. 713 
Attorney General of United States, place of qual¬ 
ification, § 29(2), p. 728 
Compensation of, § 31(1), p. 733 
Complaints concerning, § 28(2), p. 711 
Exclusive conduct of case, § 30(1) 

Limitation to case or cases specified, § 30(1) 
Powers of, § 30(1) 

Private persons as liable for compensation of, § 31 
(1), P. 735 

State, 

Liability for compensation, § 24 
Representation of, §§ 12(1)-12(9), pp. 652-670 
State officers, prosecuting attorneys as, § 1 
Stationery, reimbursement for expense of, § 21 
Status, substituted prosecuting attorneys, § 28(3), p. 
717 

Statutory character of office, § 1 


Statutory provisions. 

Appointment or election, § 2 

A ccicfa7ifc 

Appointment of, § 28(2), p. 713 
Appointment or election, § 28(1), p. 707 
Bond, § 5 

Civil actions and proceedings, § 15(1), p. 676 
Commissions in lieu of other compensation, § 20 
Deputies, appointment or election, § 28(1), p. 707 
Duties, regulation of, § 10 
Expenses, reimbursement for, § 21 
Fees, 

Lien on judgment, § 25, p. 704 
Validity, § 12(9), p. 669 

Grounds for removal from office, § 7(1), p. 634 
Pro tempore, appointment, § 28(3), p. 715 
Qualifications prescribed by, § 4 
Resignation, § 7(9), p. 644 
Salaries, 

State prosecuting attorneys, § 9(1), p. 685 
United States district attorneys, § 18(1) 
Supplanting prosecuting attorney, § 28(3), p. 714 
Suspension or removal from office, § 7(4), p. 640 
Term of office, § 6 
Vacancy, appointment to fill, § 3 
Stay of proceedings, authority to move to set aside, 
§ 14(1), p. 674 
Stenographers, 

Expenses of, authority to incur, § 12(7), p. 667 
Reimbursement for expenses in connection with 
employment of, § 21 
Subordinates, liability for acts of, § 16 
Subpoenas, charges for, § 19(2), p. 691 
Substitutes, §§ 27-31(4), pp. 706-738 

Allowance and collection of compensation, § 31(2), 
p. 735 

Appointment pro tempore, § 28(3), p. 714 
Compensation, §§ 31(1)-31(4), pp. 733-738 
Eligibility, § 29(1), p. 722 

Employment or interest pending civil action, eli¬ 
gibility as affected, § 29(1), p. 727 
Judges, eligibility, § 29(1), p. 724 
Official status, § 29(1), p. 723 
Professional connection, eligibility as affected, 
§ 29(1), p. 725 

Residence requirements, § 29(1), p. 723 
Tenure of, § 29(3), p. 728 

Summons in error, waiver of service on, § 15(2), p. 
680 

Supervision, attorney general, § 12(3), p. 659 
Supervisory jurisdiction, attorney general, § 29(1), p. 
724 

Sureties, liability where district attorney not liable for 
damages, § 16 
Suspension, 

Compensation, § 19(1), p. 689 
From office, §§ 7(l)-7(9), pp. 634-645 
From practice, eligibility for office, § 4 
Grounds for, § 7(2), p. 635 
Precluding prosecution for criminal offenses, 
§ 17 

Sentence, fees of prosecuting attorney in case of, 
§ 19(2), p. 692 

Tax foreclosure sales, duties, § 10, n. 44 
Tax matters, 

Appeal, duty of following, § 15(2), p. 679 
Collection of delinquent taxes, commissions, § 20 
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Tax matters—Continued 

Evasion, discretion to prosecute even though ac¬ 
cused’s life endangered, § 11, n. 52 
Taxpayers, removal from office, request, § 7(5), p. 641 
Telephone calls, reimbursement for expense of, § 21 
Temporary appointment, § 28(3), p. 714 

Defense of accused, subsequent participation as 
special prosecutor, § 29(1), p. 727, n. 54 
Temporary leave without pay, United States district 
attorneys, § 7(5), p. 641 
Temporary vacancy, appointment to fill, § 3 
Tenure of office, § 0 

Assistants, § 29(3), p. 728 
Term of office, § 6 

County counsel, § 1, n. 11 

Termination of prosecution, fees of prosecuting attor¬ 
ney, § 19(2), p. 691 

Territorial jurisdiction, § 12(4), p. 660 
Territories, 

Conduct of proceedings in, § 11 
Qualifications for federal attorneys, power to pre¬ 
scribe, § 4 

Testimony, transcription of, § 12(7), p. 667 
Time, 

Appointment of substitutes, § 28(3), p. 721 
Compensation, assistants or deputies, § 31(2), p. 
737 

Eligibility to hold office, § 4 
Objections, 

Assistant or substitute has interest in civil 
action depending on same facts, § 29(1), 
p. 727 

To attorney pro tempore, § 29(2), p. 728 
Substitutes, appointment of, § 28(3), p. 721 
Title to office, § 9 

Titles, sites for public buildings, United States attor¬ 
neys, § 11 

Town grand juror, § 1, n. 7 

Transcription of testimony, expenses, § 12(7), p. 667 
Traveling expenses, reimbursement for, § 21 
Trial, absence from, disqualification, § 12(6), p. 666 
Trial calendar, preparation and control, impartiality 
of trial, § 14(1), n. 674 
Trial fees, § 19(2), p. 690 

Unauthorized fees, acceptance of as ground for re¬ 
moval from office, § 7(3), p. 639 
Unauthorized resignation, vacancy as not created by, 
§ 3 

Undertakings, commissions in actions on, § 20 
Unexpired terms, election, § 3, n. 48.10 
United States, 

Arbitration agreement by district attorney of, 
binding effect, § 15(1), p. 678 
Assistants, 

Admissions, binding effect, § 30(1) 
Appointment of, § 28(1), p. 709 
Compensation of, § 31(4), p. 738 
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United States—Continued 
Assistants—Continued 

Representation of United States, { 28(1), p. 
710 

Compensation of district attorneys. Si 18(1), 18(2> 
Legal training, { 4 
Representation, § 11 

Assistant United States attorneys, f 28(1), p- 
710 

Territory, power to prescribe qualifications, { 4 
Unusual circumstances, assistants, employment of, 
§ 28(1), p. 707 

Usurpation of office, criminal responsibility, { 4 
Vacancies, 

Appointment to fill, $ 3 
Term of one appointed to fill, § 6 
Vacation, orders, appointment of substitutes, $ 28(3), 
p. 721 

Vacation pay, deputies, assistants, or substitutes, § 31 
(1), p. 733, n. 2 
Venue, 

Additional compensation on change of, § 22 
Compensation on change of, assistants or deputies, 

§ 31(3), p. 737 

Liability for compensation on change of, $ 24 
Representation of state in case of change of, § 12 
(4), p. 661 

United States district attorneys, waiver, § 15(1), 
p. 679 

Verification, complaint in proceedings for removal, $ 7 
(6), p. 644 

Virgin Islands, conduct of proceedings in, § 11 
Waiver, 

Compensation, claim for, § 25, p. 703 
Defenses, Federal Tort Claims Act, United States 
attorneys, 5 11 

Service of summons in error, § 15(2), p. 680 
Statutory prohibition against practicing law in 
civil cases, § 12(9), p. 670 
Warrants, compensation, § 25, p. 703 
Willful misconduct, removal from office for, $ 7(3), p. 

637, n. 55 
Withdrawal, 

Compensation of assistant prosecuting attorney* 
approval by county board, § 31(2), p. 730 
Removal petition, § 7(8), p, 644 
Witnesses, 

Examination, 

Assistants or deputies, § 30(2) 

Before trial, § 14(1), p. 670, n. 96.5 
Prosecuting attorney as necessary witness, ap¬ 
pointment of special attorney, § 28(3), p. 718, 
n. 69 

Words and phrases. Definitions, generally, ante 
Writing, appointment of deputies or assistants, §§ 28 
(1), 28(2) 
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Abatement, business privilege taxes, § 18(1), p. 790 
Abutting owners, access to and from street, right of, 

s id 

Acceptance, cession of territory for purpose of estab¬ 
lishing, § 1, p. 740 

Accounts receivable, personal property tax, § 18(G), p. 
804 

Actions, § 21 

Bonds protecting laborers or materialmen, § 6, 
p. 700 

Special assessments for public improvements, re¬ 
covery of refund of assessment, § 14, p. 779 
Administrative officers, § 5, p. 756 
Adverse possession, title by, § 11 
Agency of national government, status as, § 1, p. 741 
Agents, § 5, pp. 756-764 

Torts of, liability for, § 15, pp. 780-7S4 
Air traffic officers, duties and liabilities, § 5, p. 759 
Airports, 

Regulation prohibiting conduct of business with¬ 
out approval of administrator, etc., § 5, p. 
759, n. 90.5 

Rent-a-car system as violation of regulation pro¬ 
hibiting conduct of business, § 5, p. 759, n. 90.5 

Alleys, 

Improvement of, powers in respect to, § 12 
Title to, § 8 

Anacostia River, rights of United States under ces¬ 
sion of territory, § 1, p. 740 
Appeal and error, 

Prosecutions for violations of criminal law or 
police regulation, § 4 

Special assessment proceedings, § 14, p. 778 
Taxes, § 18(3), p. 795; § 18(8), p. 806 
Appointment, 

Commissioners, § 5, p. 756 
Officers of district, § 5, p. 759 
Appropriations, 

Congress, limitations on otherwise permanent 
law, § 16 

Expenses of government, § 16 
Arsenals, exclusive jurisdiction of places acquired for, 
§ 2, p. 748 
Assessments, 

Public improvements, post 
Taxes, §§ 18(1)-18(8), pp. 785-809 

Relief against improper assessment, § 19 
Assessor, powers, duties and liabilities, § 5, p. 759 
Assignment, contracts, f 6, p. 765 
Assistant assessor, powers, duties and liabilities, § 5, 
p. 759 

Auditor, powers, duties and liabilities, § 5, p. 759 
Banks and banking, 

Power to regulate bank, 5 2, p. 745 
Taxation, 

Exemption of institution for training bank 
employees, $ 18(2), p. 791, n. 60.8 
Gross earnings tax, $ 18(1), p. 788, n. 51.20 


Banks and banking-—Continued 
Taxation—Continued 

National banks, exemption, § 18(2), p. 791, 
n. 59 

Bathing beach, liability for safety of, § 15, p. 781 
Beer containers, nonresident manufacturer, taxation, 
§ 18(G), p. 804, n. 71.54 
Benefits, 

Officers and employees, § 5, p. 761 
Presumption of benefit to abutting property by 
improvement, § 14, p. 776 

Bids, contracts, letting to lowest bidder, § 6, p. 764 
Binding effect, contracts made by authorities of dis¬ 
trict, § 6, p. 765 
Boards and commissions, 

Condemnation proceedings in connection with 
opening of streets, § 12 
Contracts, power in respect of, § 6, p. 764 
Costs in actions by or against district, personal 
liability in respect of, § 21 
Education, 

Entity subject to suit, § 21 
Liability of district for negligence, § 15, 
p. 782 

Membership of, § 5, p. 758 
Estimates, submission of, § 16 
Governing municipal body of district, § 5, p. 756 
Platting and subdivision of land, § 8 
Police regulations, power to enact, ■§ 3, p. 750 
Public property or places, regulations, § 9 
Public works, establishment of form of govern¬ 
ment with, § 1, p. 743 

Removal, suspension, etc., of inferior officers and 
employees, § 5, p. 760 
Street improvements, powers as to, § 12 
Tax appeals, review of decisions by court of 
appeals for District of Columbia, § 18(8), 

p. 806 

Bond, 

Materialmen and laborers, provisions for, § 6, 
p. ,766 

Officers, liability and remedy on, § 5, p. 763 
Public works, § 6, p. 766 
Statutory provisions, § 17 
Boundaries, § 1, p. 740 
Breach of contract, liability for, 8 6, p. 765 
Bridges, control over, § 9 

Brokerage, franchise tax, business incapable of in¬ 
corporation, § 18(1), p. 786, n. 51 
Building line, 

Authority in respect of, § 12 
Commissioners vested with care and control of 
space between roadway of street and build¬ 
ing line, § 9 
Building regulations, 

Force and effect of, § 3, p. 753 
Power to promulgate, § 3, p. 751 
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Buildings, § 8 

Care and control of, § 9 

Inspector of, powers, duties and liabilities, 5 5, 
p. 759 

Negligence in maintenance of, liability for, | 15, 
p. 781 

Burden of proof, 

Change of domicile or status for income tax pur¬ 
poses, § 18(4), p. 797 

Criminal law and police regulations violation, § 4 
Special assessment proceedings, § 14, p. 778 
Taxpayer’s action for recovery of taxes paid, 
§ 19 

Business privilege tax, 

Additional assessment, § 18(3), p. 795, n. 62 
National banks, exemption, § 18(2), p. 791, n. 59 
Cafeterias, tax exemption of cafeterias operated in 
federal buildings, § 18(2), p. 791, n. 59; § 18(2), 
p. 792, n. 60.22 

Capital assets, income tax, sale or exchange of 
assets, § 18(4), p. 798 

Cash, personal property tax, § 18(6), p. 804 
Ceremonial baths, tax exemption of structure, § 18(2), 
p. 793, n. 60.30 

Certificate of allotment, release of trust in respect 
of lands deeded to government by, § 13 
Certificates of indebtedness, issuance of, § 17 
Cession of territory, § 1, p. 740 

Change of grade, liability for damages resulting, § 13 
Charges, liability for, § 7 

Charitable organizations, taxation, exemption, § 18(2), 
pp. 792, 793 

Home transferred to charitable auxiliary, § 18(2), 
p. 792, n. 60.24 
Children, 

Playing on sidewalks adjacent to home, rights of, 
I 10 

Water sprinkler or shower for, liability for neg¬ 
ligence in respect of, § 15, p. 780 
Churches, exemption from taxation, § 18(2), p. 792 
Cities, change of name, % 1, p. 743 
Citizenship, residence of, § 1, p. 742 
Civil service, application of law to local district gov¬ 
ernment, § 5, p. 760 
Claims against district, § 20 
Classification, taxation, power of, § 18(1), p. 786 
Collateral attack, special assessment proceedings, 
judgment in, £ 14, p. 778 

Collector of taxes, action against to recover money 
improperly collected, § 19 

Colored children, separate schools for, power to pro¬ 
vide, § 2, p. 744 

Combination or conspiracy in restraint of trade, pow¬ 
er to legislate against, § 2, p. 744 
Commerce, power to regulate, § 2, p. 745 
Commission form of government, § 1, p. 742 
Commissioners. Boards and commissions, generally, 
ante 

Common knowledge, fraudulent return as most com¬ 
mon method of attempt to defeat income tax, 
§ 18(4), p. 801 

Common law, application to district, § 2, p. 747 
Compensation, 

Contracts with district, § 6, p. 765 
Officers and employees, S 5, p. 761 
Condemnation. Eminent domain, generally, post 
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Congregating, public sidewalks, duty to prevent, § 15, 
p. 781 
Congress, 

Constitutional limitations on, $ 2, p. 746 
Contracts, formalities prescribed by, $ 6, p. 764 
Delegation of power, $ 2, p. 747 
Direct taxes, power to levy, { 18(1), p. 786 
Drainage system, creation of, f 12 
Estimates of amount needed for expenses of 
government, submission to, $ 16 
Governing body exercising power under supreme 
control of, $ 5, p. 756 

Police regulations, power to enact, § 3, pp. 749- 
754 

Public improvements, providing for, § 12 
Streets, opening and extension of, {12 
Taxation, power of, S 18(1), p. 785 
Taxing districts for purpose of assessment for 
public improvements, discretion in determin¬ 
ing, 5 14, p. 776 

Waterworks system, authority to provide, { 12 
Congressional regulations, §§ 2-4, pp. 743-755 
Violation and enforcement of, £ 4 
Consequential injuries, change in grade of street, lia¬ 
bility for, § 13 

Consideration, agreement for inheritance tax pur¬ 
poses, § 18(5), p. 803 
Constitutional provisions. 

Acquisition and establishment, $ 1, p. 739 
Congressional regulation under, § 2, p. 743 
Limitations on Congress, S 2, p. 746 
Construction, 

Congressional delegation of police power, { 3, 
p. 750 

Contracts with district, § 6, p. 765 
Police regulations, $ 3, p. 753 
Statutory provisions, taxation, § 18(1), p. 786 
Constructive notice, jury question, $ 21 
Contemplation of death, inheritance tax purposes, 
§ 18(5), p. 802 

Contingent estates, inheritance tax, § 18(5), p. 802 
Contracts, § 6, p. 764 

Parties in suit to compel award of contract to 
another bidder, § 21 

Contributory negligence, jury questions as to* § 21 
Control, public property, § 9 

Conveyances, unreserved and legally salable lands 
within district, § 11 

Co-operative corporations, nonstock for incorporated 
membership corporation, intangible personal prop¬ 
erty tax, S 18(1), p. 787, n. 51,10 
Corporation counsel, prosecution for violation of crim¬ 
inal law or police regulation in name of, $ 4 
Corporations, power to create within district, § 2, 
p. 745 
Costs, 

Actions by or against district, § 21 
Special assessment proceedings, § 14, p. 778 
Amount assessed including, § 14, p. 776 

Courts, 

Appointment of commissioners governing dis¬ 
trict, review in respect of, § 5, p. 756 
Establishment, statutory provisions, § % p. 744 
Exclusive jurisdiction of places purchased or 
otherwise acquired for, $ % p. 748 
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Courts—Continued 

Police power, interference with respect to ex¬ 
ercise of, § 3, p. 753 
Status of, § 1, p. 741 
Creditors, liability to, § 7 
Criminal law, 

Exclusive Jurisdiction of Congress in respect of, 
§ 2, p. 745 

Violation and enforcement of, § 4 
Damages, change in grade of street, liability for, 
§ 13 

Death, assessment of realty in name of deceased per¬ 
son, 118(1), p. 783, n. 51 
Death taxes, § 18(5), p. 801 
Deductions, income tax, § 18(4), p. 796 
Defective conveyances, curing of, § 11 
Definiteness, police regulations, § 3, p. 751 
Delegation of power, § 2, p. 747 

Commissioners, exercise of, § 5, p. 757 
Police power, § 3, p. 750 
Taxation, § 18(1), p. 786 

Delinquent taxes, collection of, § 18(3), p. 795; § 1S(7), 
p. 805 

Department, § 5, p. 758 
Depreciation, income taxes, § 18(4), p. 796 
Direct taxes, power of Congress to levy, § 18(1), p. 
786 

Disbursing officer, powers, duties and liabilities, g 5, 
p. 759 

Discrimination, 

Legislation, power of Congres s to enact, § 2, p. 746 
Police regulations, § 3, p. 752 
Enforcement of, § 4 

District engineer, powers, duties and liabilities, § 5, 
p. 759 

Dockyards, exclusive Jurisdiction of places acquired 
for, § 2, p. 748 
Domicile, 

Income tax purposes, § 18(4), p. 797 
Inheritance tax purposes, § 18(5), p. 803 
Personal property tax, § 18(6) 

Drainage system, creation of by Congress, § 12 
Drains, negligence in respect to maintenance of sys¬ 
tem, liability for, § 15, p. 781 
Duties, 

Commissioners governing district, § 5, p. 756 
Inferior officers and employees, § 5, p. 763 
Education, board of. Boards and commissioners, ante 
Educational institutions. 

Building constituting within zoning regulation, 
§ 3, p. 754 

Taxation, exemption, § 18(2), pp. 791, 794 
Educational system, negligence in maintenance of, lia¬ 
bility of district for, § 15, p. 780 
Eligibility, 

District commissioners, f 5, p. 756 
Officers of district, | 5, p. 759 
Eminent domain. 

Commissioners as authorized to institute and con¬ 
duct proceedings, g 12 

Credit to landowner for value of land previous¬ 
ly dedicated to street purposes in assessment 
of benefit, g 14, p. 776 

Public improvements, lien created, § 14, p. 779 
Employees. Officers and employees, generally, post 
Encroachment, streets, 110 


Engineer Corps of United States Army, officer of as 
required to be member of board of commissioners, 
§ 5, p. 756 

Equalization, taxes, § 18(3), p. 795, n. 65 
Equitable relief, collection of taxes, § 18(7), p. 806 
Equity, 

Special assessments, bill as lying to vacate, § 14, p. 
779 

Taxpayers, remedies in, § 19 
Establishment, § 1, pp. 739-743 
Estate tax, § 18(5), p. 802 

Estimates, submission annually to Secretary of Treas¬ 
ury, § 16 
Estoppel, 

Assessment for street extension, persons initiat¬ 
ing proceedings for, § 14, p. 776 
Taxpayer by income tax return for personal prop¬ 
erty taxes, § 18(6), p. 804 
Evasion, income tax, § 18(4), p. 800 
Evidence, 

Actions by or against district, § 21 
Admissibility, special assessment proceeding, § 14, 
p. 778 

Burden of proof, generally, ante 
Common knowledge, making of fraudulent re¬ 
turn as most common method of attempt to 
defeat income tax, § 18(4), p. SOI 
Domicile for income tax purposes, § 18(4), p. 797, 
n. 71.15 

Judicial notice, § 21 

Presumptions, domicile for income tax purposes, 
§ 18(4), p. 797, n. 71.15 

Prosecution for violation of criminal law or police 
regulations, § 4 

Special assessment proceedings, § 14, p. 778 
Transfers in contemplation of death for inherit¬ 
ance tax, § 18(5), p. 802, n. 71.41. 

Variance between pleading and proof, § 21 
Weight and sufficiency, special assessment pro¬ 
ceedings, § 14, p. 778 

Executive authority, board of commissioners, § 5, 
p. 756 

Exemptions, 

Inheritance and estate taxes, § 18(5), p. 802 
Taxation, § 18(2), pp. 790-794 
Expenses, 

Estimates of amount needed, submission annually 
to Secretary of Treasury, § 16 
Liability for, § 7 

Special assessment proceedings, amount assessed 
as including, § 14, p. 776 

Extraterritorial authority, officers of district, § 5, p. 
763 

Fact questions, special assessment proceedings, § 14, p. 
778 

False or fraudulent returns, income tax, § 18(4), p. 
800 

Federal Tort Claims Act, application to district, § 15, 
p. 781 

Fire department, 

Negligence in maintenance of, liability for, § 15, 
p. 780 

Title to premises used by, § 8 
Firemen, pension, increase on retirement, § 5, p. 762 
Fiscal management, §§ 16-19, pp. 784-810 
Floods, liability of district for inadequacy of sewer 
system, § 15, p. 782 
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Foreign corporations, taxation, § 18(1), p. 787 
Form of government, § 1, p. 742 
Formalities, contracts, power to prescribe, § 6, p. 764 
Former legislative assembly, application of acts of, 
§ 2, p. 740 
Franchise tax, 

Exemption of corporation operating cafeterias in 
federal buildings- etc., § 18(2), p. 791, n. 59; 
§ 18(2), p. 792, n. 60.22 

Stock brokerage business, business incapable of 
incorporation, § 18(1), p. 7S6, n. 51 
Trust on basis of being corporation, § 18(1), p. 
787, n. 51 

Unincorporated business, exemption, § 18(2), 
p. 794 

Future interests, inheritance tax, § 18(5), p. 802 
Garbage, negligence in collection of, liability for, § 15, 
p. 781 

Garnishment, district as garnishee, § 21 
General statutes, prevailing effect of, § 2, p. 747 
Geographical'name, § l, p. 456 

Governmental functions, torts committed by officers 
or employees of district as not basis of liability, 
§ 15, p. 780 

Governmental officers, police regulations as not ap¬ 
plicable to, § 3, p. 753 

Governor, establishment of form of government with, 
§ 1, p. 743 

Gross earnings and receipts tax. 

Banks, § 18(1), p. 788, n. 51.20 
Collection, § 18(7), p. 806 
Foreign corporations, § 18(1), p. 788, n. 51.15 
Liability for, § 18(1), p. 789, n. 55.10 
Public utilities, § 18(1), p. 788, n. 52 
Successor as liable for tax on predecessor’s earn¬ 
ings, § 18(1), p. 786, n. 51 

Health, 

Commissioners charged with duty of protecting 
public health, § 5, p. 757 

Negligence in respect to department of, liability 
for, § 15, p. 780 

Safeguarding public health under police power, 
§ 3, p- 750 

Hearing, police regulations, § 3, p. 751 
High water mark, 

Potomac River, boundary, § 1, p. 740 
Title to lands below, § 11 
Highways, Public improvements, generally, post 
Hole, street, questions for jury in action against 
district, § 21, n, 92 

Homicide, prosecution conducted in name of United 
States, § 4 

Hospital, liability regarding maintenance, § 15, p. 781 
Housing war department in district building, liability 
for injuries to visitors, § 15, p. 780, n. 2 

Ice, streets or sidewalks, 

Duty to keep free of, § 15, p. 782, n. 19; | 15, 
p. 784 

Questions for jury in action against district, § 21, 
n. 92 

Implied authority, contracts, § 6, p. 764 
Improvements. Public improvements, generally, post 
Imputed negligence, failure to perform duty, § 15, 
p. 783, n. 24 

Incidental powers, express grant of exclusive legisla¬ 
tive authority carrying, § 2, p. 744 


Income taxes, § 18(4), pp. 796-801 

Priority of federal Hen against realty of taxpayer, 
f 18(7), p. 805 

Return as estoppel for personal property tax 
purposes, § 18(6), p, 804 
Indebtedness, limitations, f 17 
Indeterminate sentence law, power of Congress to 
enact, § 2, p. 746 

Inferior administrative officers, agents and employees, 
§ 5, pp. 758-764 

Information and indictment, criminal prosecution, { 4 
Inheritance tax, § 18(5), p. 801 
Appeal, $ 18(8), pp. 807, 808 
Injunction, 

Collection of taxes, $ 18(7), p. 806; f 19 
Special assessments for public improvements, re¬ 
straining collection of, $ 14, p. 779 
Inspector of plumbing, powers, duties and liabilities, 
§ 5, p. <59 
Instructions, 

Actions by or against districts, § 21 
Special assessment proceeding, § 14, p. 778 
Insurance, power of Congress to legislate, § 2, p. 745 
Intangibles, place of taxation, § 18(1), p. 789 
Interest, claims against district, § 20 
Interstate commerce, delegation of power to regulate, 

S 2, p. 747 

Interstate Commerce Commission, prosecution for vi¬ 
olation of regulations by, f 4 
Inventory, personal property tax, § 18(6), p. 804 
Judgment, 

Money judgment against district in action to 
which it is not a party not authorized, $ 21 
Special assessment proceedings, § 14, p. 778 
Judicial districts, compared with, § 1, p. 742 
Judicial notice, § 21 

Jurisdiction, cession of territory as affecting, $ % 
p. 740 

Jury questions, actions by or against district, § 21 
Jury trial, special assessment proceedings, $ 14, p. 778 
Laborers, bond protecting, § 6, p. 766 
Land titles in district, § II 

Law questions, special assessment proceedings, $ 14, 
p. 778 

Laws in force, § 2, p. 747 

Leases, tax exemption of property leased by and to 
public charity, § 18(2), p. 792, n. 6026 
Legislation, power to legislate for, $ 1, p. 740 
Legislative assembly, establishment of form of gov¬ 
ernment with, § 1, p. 743 
Legislative power, exercise of, § 2, p. 743 
Levy courts, powers of, § 1, p. 742 
Liability, 

Inferior officers and employees, § 5, p. 763 
Statutory liability, § 7 
Licenses, 

Construction of statutory provisions relating to 
license tax, § 18(1), p. 789 
Police regulations respecting, § 3, p. 754 
Power to provide system of, § 2, p. 745 
Temporary occupation of portions of public 
streets, § 10 

Liens, 

Special assessments for public Improvements, § 14, 
p. 779 

Taxes, priority, 518(7), p. 805 
Life estate, inheritance tax on life interests, § 18(5X 
p. 803 
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Limitation of actions, 

Action against district, § 21 
Contractor’s bond, § 6, p. 766 
Lis pendens, special assessment proceedings, $ 14, 
p, 778 

Literary organizations, taxation, exemption, 5 18(2), 
p. 794 

Local regulations, §§ 2-4, pp. 743-755 
Violation and enforcement of, § 4 
Loitering, public sidewalks, duty to prevent, § 15, 
p. 781 

Longshoremen’s and Harbor Workers’ Compensation 
Act, power of Congress to extend provisions, § 2, 
p. 745 

Markets. Public markets, generally, post 
Marriage, power of Congress to legislate as to legali¬ 
ty of marriages outside the district, § 2, p. 745 
Marshal, powers, duties and liabilities, § 5, p. 759 
Materialmen, bonds protecting, § 6, p. 766 
Membership, public utilities commission, § 5, p. 757 
Mental competency, accused to stand trial, procedure, 
S 4, n. 23 

Merchandise tax, stock in trade, § 18(1), p. 788, n. 52 
Metropolitan police. Police, generally, post 
Military service, leave of absence as not terminating 
policeman’s membership in police force, § 5, p. 762 
Minors, exemption from taxation of home conducted 
for joint benefit of minors, § 18(2), p. 790, n. 57 
Mistake of commissioners in exercise of discretion, 
liability, § 5, p. 757 

Mode of action, commissioners governing district, 
§ 5, p. 757 

Motor vehicles, tax exemption of corporation operat¬ 
ing cafeterias in federal buildings, etc., § 18(2), 
p. 791, n. 59; § 18(2), p. 792, n. 60.22 
Municipal center building, wet and slippery floor, lia¬ 
bility for injuries, § 15, p. 782, n. 19 
Municipal corporations, 

Negligence, liability for as same, § 15, pp. 780-784 
Status as, § 1, p. 741 

Name, actions on behalf of district to be brought in 
its name, § 21 

National hanks, taxation, exemption, § 18(2), p. 791, 
n. 59 

National Wildlife Federation, exemption from taxa¬ 
tion as scientific institution, § 18(2), p. 791, n. 60.10 
Navigable waters, title to land under, § 8 
Navy Mutual Aid Association, taxation as insurance 
company, § 18(1), p. 787, n. 51. 

Negligence, 

Jury questions as to, § 21 
Liability of district for, § 15, pp. 780-784 
Negroes, restaurant discriminating against, police 
power to prohibit, § 3, p. 750, n. 28 
Non-stock co-operative membership corporation, for¬ 
eign incorporation, taxation of intangible prop¬ 
erty, § 18(1), p. 787, n. 51.10 
Notice, 

Assessments, public improvements, § 14, p. 777 
Claim against district, § 21 
Icy condition of street or sidewalk, § 21, n. 89, 
92.10 

Police regulations requiring, § 3, p. 751 
Nuisance per se, power to declare, § 3, p. 750 
Obstructions, public ways, liability in respect of, § 15, 
p. 782 

n tax, effect of limitation of taxation on 
zeal and personal property, $ 18(1), p. 789 


Officers and employees, § 5, pp. 756-764 

Contracts, powers in respect of, § 6, p. 764 
Control or regulation of property, § 9 
Torts of, liability for, § 15, pp. 780-784 
Omitted property, assessment for taxation, § 18(3), 
p. 795, n. 62 
Review, § 18(8), p. 808 
Operation, police regulations, § 3, p. 753 
Oppressiveness, police regulations, § 3, p. 752 
Ordinances, § 2, p. 747 
Enforcement of, § 4 
Validity of, § 3, p. 751 

Overpayments, contracts with district, § 6, p. 765 
Parking, regulations as to, § 8 
Parking spaces, 

Care and control of, § 9 

Liability in respect of persons using, § 15, p. 781 
Taxation of spaces owned by university and rent¬ 
ed to students, § 18(2), p. 791, n. 60.8 
Use of, § 10 
Parks, control of, § 9 

Partial invalidity, police regulation, § 3, p. 752 
Parties, actions by or against district, § 21 
Party walls, regulations in respect of, force and effect, 
8 3, p. 754 
Payment, 

Contracts with district, payment under, § 6, p. 765 
Tax, condition of appeal, § 18(8), p. 807 
Penalties, police regulations, violation of, § 4 
Pensions, officers and employees, § 5, p. 761 
Perjury, 

Indictment for perjury before congressional com¬ 
mittee, § 4, n. 24.5 

Local statutes as exclusively applicable in prose¬ 
cution for, § 2, p. 748 

Permanent seat of government, status as, § 1, p. 741 
Personal property tax, § 18(6), p. 803 
Assessments, § 18(3), p. 794, n. 62 
Intangible personal property, § 18(1), p. 787, n. 
51.10 

Taxpayer’s action for recovery of money seized 
in payment of taxes, § 19 
Time for proceeding to collect, § 18(7), p. 805 
Pit, edge of sidewalk, negligence in maintenance of 
sidewalk, § 15, p. 783, n. 24 
Plan of City of Washington, § 8 
Platting of land, § 8 

Pleading, actions by or against district, § 21 
Plumbing, inspector of, 

Bond, § 5, p. 764 

Powers, duties and liabilities, § 5, p. 759 
Police, 

Benefits, § 5, p. 762 

Commissioners as administrative heads, § 5, p. 757 
Contribution, liability of district for injuries to 
bus passenger in collision between bus and 
automobile operated by policeman, § 15, p. 782 
Liability for torts of, § 15, p. 780, n. 4.5 
Pensions, increase on retirement, § 5, p. 762 
Retirement, § 5, p. 761, n* 19 
Sick leave, § 5, p. 761, n. 14.5 
Suit against commissioners to compel appoint¬ 
ment of plaintiff failing to pass physical 
examinaton, § 5, p. 759, n. 95 
Transfer of district police officer with civil serv¬ 
ice status as demotion, § 5, p. 760 
Police department, status of, § 5, p. 757 
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Police regulations, 

Power to enforce, § 4 
Power to make, § 3, pp. 748-754 
Procedure for prosecution for violation of, § 4 
Validity and constitutionality of, § 3, p. 751 
Political jurisdiction, § 2, p. 744 

Political rights, place of exercise as evidence of in¬ 
come tax liability, § 18(4), p. 798 
Potomac River, 

Conveyance of land under, § 11 
Relinquishment by states of joint interest in and 
control over, § 1, p. 740 

Powers, 

Commissioner governing district, § 5, p. 757 
Inferior officers and employees, % 5, pp. 759, 763 
Public utilities commission, § 5, p. 757 
President, board of commissioners appointed by, § 5, 
p. 756 

Presumptions, 

Domicile for income tax purposes, § 18(4), p. 797, 
n. 71.15 

Prosecution for violations of criminal law or 
police regulations, § 4 
Priority, tax liens, § 18(7), p. 805 
Procedure, 

Collection of taxes, § 18(7), p. 805 
Criminal prosecutions, § 4 

Police regulations, prosecution for violation of, 
§4 

Special assessments, public improvements, | 14, 
p. 777 

Taxation, § 18(3), p. 794 
Property, § 8 

Care, control and regulation, § 9 
Prospective profits, breach of contract, liability in 
respect of, § 6, p. 766 

Protests, assessments against abutting property, § 14, 
p. 775, n. 19 

Public improvements, §§ 12-14, pp. 774r-779 

Assessments and enforcement, § 14, pp. 775-779 
Amount of, § 14, p. 776 

Benefits accruing to be considered, f 14, p. 776 
Enforcement of or relief against, § 14, p. 779 
Lien of, § 14, p. 779 
Notice, § 14, pp. 777, 778 
Procedure, § 14, p. 777 
Property liable, § 14, p. 776 
Reassessment, § 14, p. 778 
Refund of assessment paid, § 14, p. 779 
Revision of, § 14, p. 778 
Validity of statute providing for, § 14, p, 776 
Cost of improvements, assessments for, § 14, p. 776 
Powers with respect to, § 12 
Presumption of benefits to abutting property, 
§ 14, p. 776 

Property liable for assessment for, § 14, p. 776 
Tort liability of district, § 15, pp. 781, 783 
Public markets, 

Accident occurring in portion withdrawn from 
public use as question for jury, § 21 
Liability for injuries to invitee, § 15, p. 780, n. 99.5 
Notice of dangerous condition as question for 
jury, § 21, n. 92 
Regulation of, § 9 


Public places, $$ 8-10, pp. 767-772 
Public property, commissioners as charged with re¬ 
sponsibility for preservation and care of, I 5, 
p. 757 

Public squares, status of, $ 8 
Public utilities, gross receipts tax, { 18(1), p. 788 t n. 52 
Public utilities commission, status of, f 5, p. 757 
Public ways, 

Defects or obstructions in, liability in respect oft 
$ 15, p. 782 
Use of, § 10 

Public wharves, control of, i 9 
Public work. 

Bonds from contractors, $ 6, p. 766 
Power to prescribe conditions for, § 2, pp. 744, 
745 

Purposes, establishment, $ 1, p. 739 
Qualification, officers of district, S 5, p. 759 
Questions for jury, prosecutions for violation of crim¬ 
inal law or police regulation, § 4 
Quo warranto, taxpayers, remedy by, § 19 
Quorum, board of commissioners, § 5, p. 757 
Race discrimination, police power to prohibit discrim¬ 
ination by restaurants, § 3, p. 750, n. 28 
Radio communications, power to prescribe rule in 
respect to intercepting, $ 2, p. 744 
Railroads, designation of routes, reservation of right, 
% 10 

Ratification, contracts, $ 6, p. 186 
Real estate, title to, § 11 
Reasonableness, police regulations, f 3, p. 752 
Reassessment, special assessment proceedings, § 14, 
p. 778 
Records, 

Special assessment proceedings, § 14, p. 778 
Weather bureau, constructive notice of dangerous 
character of icy spot in street, $ 21, n. 89 
Recreational facilities, tax exemption of operation in 
federal parks, § 18(2), p. 791, n. 59; § 18(2), p. 792, 
n. 60.22 
Redemption, 

Lien for special assessment, § 14, p. 779 
Tax sales, § 18(3), p. 795 
Regulation, public property, § 9 
Religious institutions or organizations, taxation, ex¬ 
emption, § 18(2), pp. 792, 794 
Building leased to another religious body, § 18(2), 
p. 793* n. 60.32 

Remainders, inheritance tax, § 18(5), p. 802 
Remand, tax cases, 5 18(8), p. 808 
Remedies, taxpayers, § 19 
Removal from office, 

Commissioners governing district, § 5, p. 756 
Inferior officers and employees, § 5, p. 760 
Rent-a-car system, conduct of business on airport as 
in violation of regulation, § 5, p. 759, n. 90.5 
Rent-free cafeteria for employees, liability for inju¬ 
ries to visitor, § 15, p. 780, n. 2 
Rents, gross receipts tax, J 18(1), p. 788, n. 52 

R epeals, 

Accrued tax, effect, § 18(1), p. 789 
Acts of former legislative assembly, 5 2, p. 748 
Authority to make regulations, § 2, p. 747 
Charter provisions, § 2, p, 749 
Reservations, control of, § 9 
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Retroactive operation. 

Amendment of regulation for computation of tax, 
$ 18(1), p. 789 

Civil service regulation, invalidity, § 5, p. 760 
Retrocession of territory, § 1, p. 740 
Returns, 

Income tax, false or fraudulent return, § 18(4), 

p. 800 

Restrictions as to use of, § 7 
Taxes, rejection of returns, § 18(3), p. 796 
Review. Appeal and error, generally, ante 
Revision of assessments, special assessment proceed¬ 
ings, § 14, p. 778 
Riparian rights, § 11 

Ro<& Creek Park, devotion of lands in to different 
public use, § 9 

Safety, commissioners as charged with duty of pro¬ 
moting, § 5, p. 757 

Sales, income tax, source of income, § 18(4), p. 798 
Sand and gravel, taxation, foreign corporation trans¬ 
porting sand and gravel for storage and dis¬ 
tribution in state, § 18(6), p. 894, n. 71.55 
Schools, 

Board of education. Boards and commissions, 
ante 

Status of public schools, § 5, p. 758 
Title to property used for purposes of, § 8 
Scientific institutions and organizations, taxation, ex¬ 
emption, § 18(2), pp. 791, 794 
Seal, contracts of district, § 6, p. 764 
Seat of government, establishment as, § 1, p. 741 
Secretary of Treasury, estimates of moneys needed 
for expenses of government, submission to, § 16 
Securities, issuance, § 17 

Separate schools, power to provide for, § 2, p. 744 
Settlement houses, exemption from taxation, § 18(2), 
p. 792, n. 60.22 

Sewers, negligence in construction or repair of, lia¬ 
bility for, § 15, p. 781 
Sidewalks, 

Care and control of, § 9 

Insurer of safety of persons using, district as, 
§ 15, p. 783 
Use of, § 10 

Sinking fund commissioners, powers, duties and lia¬ 
bilities, § 5, p. 759 
Snow, 

Removal statute as not changing liability of dis¬ 
trict, § 15, p. 783 

Streets, requirements as to keeping free from, 
§ 15, p. 782 

Sovereign authority, federal government as, § 1, 
p. 741 

Special assessments, assessments for public improve¬ 
ments, generally. Public improvements, ante 
Special proceedings, § 21 
Special statutes, prevailing effect of, § 2, p. 748 
Squares, control of, § 9 
State, status as, § 1, p. 741 
Status of district, § 1, p. 741 
Statutory provisions. 

Bidding on contracts, § 6, p. 764 
Bonds, § 17 

Civil service law, § 5, p. 760 
Commissioners governing district, creation of 
body, § 5, p. 756 


Statutory provisions—Continued 

Contracts, power and authority in respect of, § 6, 
p. 764 

Liabilities, § 7 

Limitation of actions, contractor’s bond, § 6, p. 766 
Notice of claim against district, § 21 
Special assessments, 

Compliance with, § 14, p. 777 
Validity, § 14, p. 776 

Taxation, procedure in conformity with, § 18(3), 
p. 794; §18(7), p. S05 
Validity of, § 2, p. 747 
Streets, {§ 8-10, pp. 767-772 

Congressional regulation of, § 9 
Control over, § 9 

Damages resulting from change of grade, lia¬ 
bility in respect of, § 13 

Deviation in extension of, commissioners’ discre¬ 
tion as to, § 12 

Duty to maintain in reasonably safe condition, 
§ 15, p. 783 

Extension of, estoppel of person initiating pro¬ 
ceeding from attacking validity of statutory 
provisions relating to assessment, § 14, p. 776 
Improvements. Public improvements, generally, 
ante 

Insurer of safety of persons using, district as, 
§ 15 

Pedestrian injured in stepping in hole in street, 
burden of proof in action against district, § 21 
Public improvements, generally, ante 
Title to, § 8 
Use of, § 10 

Subdivision of land, § 8 

Subornation of perjury, indictment for in connection 
with inquiry by senate committee, § 4, n. 24.5 
Substitution of parties, actions, <§ 21 
Summary judgment, injunction to compel placing of 
claimant on pension roll, § 5, p. 763 
Supreme law of the land, legislation as, § 2, p. 745 
Tax court, review of decisions by Court of Appeals 
for District of Columbia, § 18(8), p. 806 
Tax sales, conveyance for less than all charges due, 
§ 18(3), p. 795, n. 65 

Tax titles, assessment of taxes against owner, § 18(1), 
p. 787, n. 51.5 

Taxation, §§ 1S(1)-18(8), pp. 785-809; § 19 

Assessment, f§ 1S(1)-18(8), pp. 785-809; § 19 
Banks and banking, ante 
Collection and enforcement, § 18(7), p. 805 
Custody by United States treasurer of funds 
raised by taxation or otherwise, § 16 
Delinquent taxes, collection, § 18(3), p. 795; 

§ 18(7), p. 805 
Estate tax, § 18(5), p. 801 
Exemptions, § 18(2), pp. 790-794 

Inheritance and estate tax, § 18(5), p. 802 
Franchise tax, generally, ante 
Gross earnings and receipts tax, generally, ante 
Income tax, generally, ante 
Personal property tax, generally, ante 
Power of, § 18(1), p. 785 
Refunds, proceedings for, § 19 
Remedies of taxpayer, § 19 

Taxing districts, assessment for public improvements* 
determination of, § 14, p. 776 
Taxpayers, rights and remedies of, § 19 
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Tenure of office, officers of district, § 5, p. 759 
Term of office, commissioners governing district, § 5, 
p. 756 

Territorial operation, police regulations, § 3, p. 753 
Territory, distinguished, § 1, p. 742 
Third party action against district for contribution 
on account of negligence, § 15, p. 782 
Time, collection and enforcement of taxes, g 18(7), 
p. 805 
Title, 

Land titles in district, § 11 
Property, § 8 

Title insurance companies, taxation, § 18(1), p. 787 
Torts, § 15, pp. 779-784 
Traffic regulations, control of, § 9 
Trap doors, sidewalks, duty to keep in safe condition, 
§ 15, p. 782, n. 17.55 

Undivided realty, assessment of undivided real prop¬ 
erty of deceased person in decedent's name, 
§ 18(1), p. 786, n. 51 

Unemployment compensation contributions, 

Estoppel of board to collect contributions after 
discovering change of ownership, § 18(7), 
p. 805 

Rate, § 18(1), p. 789, n. 55.20 
Tax exemption, § 18(2), p. 793 
United States, 

Buildings and grounds of, § 9 
Expenses of district, liability for, § 7 


United States—Continued 
Property of, § 8 
Status as part of,g 1, p. 741 
Title to land sold for benefit of, f 11 
United States Treasurer, custody of funds raised by 
taxation or otherwise, 116 

Universities, tax exemption, additional property ac¬ 
quired for educational purposes, |18(2), p. 791, 
a. 60.4 

University press, taxation, exemption, {18(2), pi 792, 
n. 60.14 

Validity, police regulations, g 3, p. 751 
Variance, 

Actions by or against district, f 21 
Pleading and proof in prosecution for violation of 
criminal law and police regulations, $ 4 
Vaults under sidewalks, vested right to use, g10 
Walls, publicly owned parking liability for injuries 
by collapse, g 15, p. 781 

War Revenue Act of June 13,1898, application of tax, 
§ 18(1) 

Water, title to lands under, g 11 

Waterworks, congressional authority to provide, g 12 

Wharves, control of, g 9 

Wire communications, power to prescribe rules in 
respect to intercepting; g 2, p. 744 
Witnesses, special assessment proceedings, g 14, p. 778 
Zoning regulations, power to promulgate, g 3, pp. 751, 
753, 754 
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DISTURBANCE OF PUBLIC MEETINGS 


Actions, civil actions for damages, § 9 
Actual disturbance, necessity of, § 1, p. 816 
Adjournment, protection of meeting during, § 1, pp. 
820, 821 

Admissibility of evidence, § 5, p. 826 
Admissions in evidence, § 5 
Affirmative defenses, burden of proof as to, § 5 
Agitation, meeting as disturbed in case of, § 1, p. 817 
Amusements, meetings for as protected, § 1, p. 819 
Assemblage, unlawful interruption or disturbance of, 
5 1, p. 816 

Benevolent purposes, meetings for as protected, § 1, 
p. 819 

Burden of proof, § 5 

Business meetings, religious societies, protection ex¬ 
tended to, § 1, p. 820 

Camp grounds, religious meeting held at as protected, 

§ 1, p. 820 

Carelessness, willfulness as result of acts done 
through, § 1, p. 818 

Character, admissibility of evidence as to, § 5, p. 826 
Character of meeting, 

Indictment or information as required to show, 
§ 4, pp. 822, 823 

Place of meeting, indictment or information, al« 
legations as to, § 4, p. 824 

Christmas tree celebrations, protection extended to, 
§1, p. 820 

Citizenship, religious meetings, elements of offense 
of disturbing, § 1, p. 820 
Civil liability, § 9 

Close of meeting, protection after, § 1, p. 821 
Common law, recognition at as misdemeanor, § 1, 

p. 816 

Conduct constituting, § 1, p. 817 
Congregation, disturbance of congregation assembled 
for religious worship as essential to offense, § 1, 

p. 820 

Conjunctive allegations, proof of, § 4, p. 825 
Construction, instructions given, § 6, p. 826 
Corporations, civil liability for disturbing religious 
meeting, § 9 

Creed, protection of religious meeting extending to all 
Irrespective of, § 1, pp. 819,820 
Criminal prosecutions, rules of evidence prevailing in 
as applicable to prosecution, § 5 
Cumulative remedies, § 1, p. 816 
Damages, civil action for in case of disturbance 
amounting to nuisance, § 9 

Declarations of accused, admissibility in evidence, § 5, 

p. 826 

Defenses, § 2 

Definiteness, indictment or information, § 4, p. 822 
Definitions, § 1, pp. 816-821 

Religious meetings, $ 1, p. 819 
Willfully, § 1, p. 818 

Direction of verdict, instructions, § 6, p. 826 
Steatitearty nature of conduct, $ 1, p. 817 


Elements of offense, § 1, pp. 816-821 

Indictment or information, stating of, § 4, p. 822 
Proof of, § 4, p. 825 
Evidence, § 5 

Instructions conforming to, § 6, p. 827 
Existence of meeting, indictment or information as 
required to show, § 4, p. 823 

Fact of disturbance, indictment or information as re¬ 
quired to allege, § 4, p. 823 

Fine, imposition of as excessive punishment, § 7, n. 5 
Funerals, meetings at as protected, § 1, p. 819 
Identity, indictment or information, establishment of, 
§ 4, p. 823 

Indictment and information, § 4, pp. 822-825 
Intention, 

Element of, § 1, p. 818 

Indictment or information, allegations as to, § 4, 
p. 824 

Jury question as to, § 6, p. 826 
Intermission, protection of meeting during, § 1, pp. 
820, 821 

Interruption of meeting, elements of, § 1, p. 817 
Intoxication, defense of, § 2 
Issues, § 4, p. 824 

Instructions conforming to, § 6, p. 827 
Joint indictment, proof under, § 4, p. 825 
Judicial notice, proof of facts of which court will take 
as not essential, § 5 
Jury questions, § 6 
Lawful, 

Authority, acting in as justification, § 2 
Conduct of meeting, 

Necessity of, § 1, p. 821 

Proof of meeting being conducted for, 5 4, 
p. 824 

Limitations, proof of committing offense within pe¬ 
riod of, § 4, p. 825 

Locality of offender, indictment or information as not 
required to show, § 4, p. 825 
Malice, 

Element of, § 1, p. 818 

Indictment or information, allegations as to, § 4, 
p. 824 

Manner of disturbance, 

Indictment or information, allegations as to, § 4, 
p. 823 

Variance between pleading and proof as to, $ 4, 
p. 825 

Means of disturbance, 

Indictment or information as required to show, 
§ 4, p. 823 

Variance between allegations and proof as to, § 4, 
p. 825 

Meetings protected, § 1, p. 819 
Mitigation of punishment, § 7 
Molestation, meeting as disturbed in case of, § 1, p. 
817 

Moral meetings, protection of, § 1, p. 819 



DISTURBANCE OF PUBLIC MEETINGS 


Name, religious meetings, protection extended regard¬ 
less of, § 1, p. 820 
Natural consequences, § 1, p. 816 
Nature of offense, § 1, pp. 816-821 
Notice, necessity of, § 4, p. 822 
Nuisance, civil liability in respect to disturbance 
amounting to, § 9 

Object of meeting, religious worship, effect of, § 1, 
p. 819 

Official duty, disturbance made by person in perform¬ 
ance of, § 2 

Open air, religious meeting held in as protected, § 1, 

p. 820 

Organization, religious societies, disturbance of meet¬ 
ings as not dependent on, § 1, p. 820 
Parties, civil action for damages, § 9 
Persons, 

Liable, § 3 
Protected, § 1, p. 821 
Place of disturbance, 

Elements of offense, § 1, p. 817 
Indictment or information, allegations as to, § 4, 
p. 824 

Religious meeting, § 1, pp. 819, 820 
Pleadings, evidence admissible under, § 4, p. 825 
Political meetings, protection of, § 1, p. 819 
Presumptions, 

Assistance by, § 5 
Intent, § 1, p. 818 

Prevention of assembly, disturbance as resulting, § 1, 
p. 817 

Proof, § 4, p. 825 
Provocation, defense of, § 2 
Proximate cause, necessity of, § 1, p. 816 
Public meetings, 

Jury question as to, § 6 
Proof of meeting as, § 4, p. 824 
Punishment, § 7 
Purpose of meeting. 

Indictment or information as required to show, 
§ 4, p. 823 

Variance in pleading and proof in respect of, § 4 
p. 825 

Railroads, noises incident to operation of as disturb¬ 
ance of religious meeting, § 9, n. 8 
Recklessness, willfulness as resulting, § % p. 818 
Religious purposes. 

Civil liability for disturbance of meeting for pur¬ 
pose of, § 9 

Corporations as liable in civil action for disturb¬ 
ance of meeting for, § 9 

Disturbance of religious worship, § 1, PP- 817— 
819 

Trundling of snakes during religious meetings, evi¬ 
dence, § 5, p. 826, n. 84.5 

Meetings for purpose of religious worship as pro¬ 
tected, § 1, p. 819 

Minister, disturbance of as disturbance of meet¬ 
ing for, § 1, p. 821 

Officers as authorized to bring action for dam¬ 
ages for disturbance of meeting for, $ 9 
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Religious purposes—Continued 

Place of meeting for, indictment or information 
as required to show, $ 4, p. 824 
Proof in respect to disturbance of meeting for, 
§ 4 p. 825 

Railroads, noises incident to operation of as dis¬ 
turbance of meeting for, j 9, n, 8 
Singing school for, protection of, $ 1, p. 820 
Snakes, display or handling at religious services, 

§ 1, p. 818 

Sale of goods within prohibited distance of meeting, 

§ 1, p. 817 
Schools, 

Directors, disturbance of meeting of as punish¬ 
able, § 1, p. 819 

Literature criticizing, passing out, $ 1, p. 817, n. 
17.10 

Meetings, protection of, § 1, p. 819 
Preventing assembly as disturbance* § 1, p. 817 
Secret intention, rebuttal of presumption as to intent 
by showing, § 1, p.818 

Self-defense, acts causing disturbance done in as suffi¬ 
cient defense, § 2 
Sentence, § 7 

Signs, carrying at public gathering, § 1, p. 817, n. 18 
Singing school, protection as extended to as religious 
meeting, J 1, p. 820 
Snakes, 

Displaying or handling during religious services, 
admissibility of evidence, § 5, p. 826, n. 84.5 
Handling at religious services, § 1, p. 818 
Social meetings, protection of, § 1, p. 819 
Specific intent, element of, § 1, p. 818 
Statutory offense, § 1, p. 816 
Statutory provisions. 

Indictment or information, following language of r 
§4 P-823 

Offense regulated and defined by, § 1, p. 816 
Place of disturbance as element of offense, § 1, 
p. 817 

Religious meetings, protection of, § 1, p. 819 
Sunday schools, protection as extended to meetings 
of, § 1, p. 820 

Surplusage, proof of as not essential, f 4 P- 825 
Temperance meetings, protection of, § 1, p. 819 
Temporary withdrawal from meeting, persons as pro¬ 
tected regardless, $ 1, p. 821 
Time, protection of meeting, § 1, pp. 820, 821 
Town meetings, disturbance as punishable, § 1, p. 819 
Trial, § 6 

Variance, § 4, p. 825 

Violence, acts of as disturbance of meeting, § 1, p. 
817 

Voluntary co-operation of others, § 1, P- 817 
Weapons, disturbance affected by carrying into meet¬ 
ing, § 1» p. 817 
Willfulness, 

Element of, $ 1, p. 818 

Indictment or information, allegations as to* 5 4 
p. 824 

Instructions as to, § 6, p. 826 
Jury question as to, § 6* p. 826 
Proof of, § 4 P- 825 
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DISCOVERY. 


page 2 

98. Defined generally 

(1) A “discovery’* is an unintended or unexpected 
result found by die discoverer.—California Research 
Corp. v. Ladd. DCDC, 260F.Supp. 752, 755 

1. Something previously unknown or unrecog¬ 
nized 

“Discovery” means finding out or ascertaining some¬ 
thing previously unknown or unrecognized.—Polaroid 
Corp v. C I R, CA, 278 F.2d 148, 151, 152. 

DISCOVERY 

§ 1/ Nature, Scope, and Origin of 
Remedy in General 

Library References 

Pretrial Procedure 14, 17, 
19, 20, 27, 28, 92. 

page 6 

Neb —C.J.S. black letter summary quoted in Stastny v. 
Tachovsky, 132 N.W2d 317, 324, 178 Neb 109. 

2. Fla.—Gamer v. Ratner, App., 207 So 2d 310 
Mo.—Bethell v. Porter, App, 595 S.W.2d 369. 

page? 

4. Iowa—State v Hamilton, 309 NW2d 471, app 

after remand 335 N.W.2d 154 
Neb—Stastny v. Tachovsky, 132 N.W.2d 317, 178 Neb. 
109. 

N C.—CJ.S. cited in News and Observer Pub v State 
ex rel. Starling, 322 S.R2d 133, 136, 312 N,C 276 

Purpose of discovery etc. 

(2) Other purposes stated. 

Cal.—Pettie v Superior Court In and For Los Angeles 
County, 3 Cal.Rptr. 267, 178 CA2d 680 
Iowa—Hamilton v. Bethel, 131 N.W.2d 445, 256 Iowa 
1357. 

La.—Winslow v. Goodyear Tire ft Rubber Co, App, 
359 So.2d 699. 

Discovery has long been tool of legal profession 

Md—Kardy v. Shook, 207 A.2d 83, 237 Md 524 

5. NJ.—CJJ5. cited in Arcell v. Ashland Chemical 

Co, Inc., 378 A2d 53, 70, 152 NJ.Super. 471. 

6. There is a distinction, etc. 

Conn.—Pottetu v Clifford, 150 A.2d 207, 146 Conn. 
252—Carten v Carten, 219 A.2d 711, 153 Conn 
603 

7. Conn —Carten v. Carten, 219 A.2d 711,153 Conn. 

603. 

Neb—CJ jS. cited in Stastny v. Tachovsky, 132 
N W2d 317, 325, 178 Neb. 109. 

Bills known in English chancery practice 

Md.—Kardy v. Shook, 207 A.2d 83, 237 Md. 524. 

8. Neb. — CJS. dted in Stastny v. Tachovsky, 132 

N.WJd 317, 325, 178 Neb. 109. 

9. Neb. — CJJS. dted in Stastny v. Tachovsky, 132 

N.WJd 317, 325, 178 Neb. 109. 
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10. Neb.—-CJ.S. dted in Stastny v. Tachovsky, 132 
N.WJd 317, 325, 178 Neb. 109. 

11* Neb.—CJS. dted in Stastny v. Tachovsky, 132 
N.W.2d 317, 325, 178 Neb 109. 

12. Vt.—Century Indem. Co. v. Mead, 159 A2d 325, 
121 Vt. 434. 

17. Miss.—Gmrraway v. Retail Credit Co., 141 So.2d 
727, 244 Miss. 376. 


§ 2. Right to and Grounds of Reme¬ 
dy 

Library References 
Pretrial Procedure <3=11, 13, 22, 
25, 26, 41, 91-93, 95, 122, 156, 
241, 244, 245, 246, 250-253, 
333, 335, 337. 

17.50. Ala.—Ex parte Dorsey Trailers, Inc., 397 
So 2d 98 

Ariz.—Rogers v. Fenton, App., 564 PM 906, 115 Ariz. 
217 

Colo.—Cameron v District Court m and for First 
Judicial Disc, 565 P.2d 925, 193 Colo. 286, 11 
AL.R4th 1236 

Del —Hutchinson v Fish Engineering Corp., 153 A 2d 
594, 38 DeLCh. 414, app <hsm., 162 A2d 722, 39 
DdCh. 215. 

Fla—Burroughs Corp v. White Lumber Sales, Inc, 
App., 372 So 2d 122. 

Miss.—Clark v Mississippi Power Co., 372 So 2d 1077 

Not constitutional right 

Mich —Matter of Del Rio, 256 N.W.2d 727, 400 Mich 
665, app. dism. 98 S Ct. 759, 434 U.S. 1029, 54 
LEd.2d 777. 

Expense of discovery weighed 

Cal —Hamwi v. Gtinational-Buckeye Inv. Co„ 140 Cal 
Rptr. 215, 72 CA.3d 462. 

17.55. Right to full and exhaustive examina¬ 
tion 

NM.—Marchiondo v Brown, 649 P.2d 462, 98 N.M. 
394, cert, quashed 648 P.2d 794, 98 N.M. 336 

Regardless of burden of proof 

Colo — Kerwin v District Court and Judges Thereof for 
First Judicial Dist of State of Cola, 649 P.2d 1086. 

18. Conn.—Pottetti v. Clifford, 150 A 2d 207, 146 
Conn. 252. 

Pa.—Krasnick v. Krasnick, 8 Chest 314. 

RI.—Lutz Engineering Co, Inc v. Sterling Engineering 
ft Const. Co, Inc, 314 A2d 8, 112 RI. 605. 
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19. Pa.—Lippincott v. Houseberg, 19 D. ft C 2d 558. 

20. Kan.—CJJS. quoted at length hi Pyramid Life 
Insurance Co v. Gleason Hospital, Inc, 360 PJd 
858, 861, 188 Kan. 95. 

Pa.—Hedden v Thman, 50 LuzXReg. 118. 

Waiver 

Ga —Department of Transp. v. Knight, 240 SJBJd 90, 
143 Ga.App. 748. 

Ind.—Bay v. Barenie, App., 421 J[I.R2d 6. 

21. Fla—Drs. Wefland, Keiser, Jones, Shufflebarger, 
Cooper, P.A v. Tindall, App, 372 So 2d 505. 

22. Vt—Century Indem. Co v. Mead, 159 A2d 325, 
121 Vt 434. 

23. N.C—CJ.S. cited in News and Observer Pub. v. 
State ex ml Starling, 322 S.E.2d 133, 136, 312 
N C. 276. 

24. N.C—Vaughan v Broadfoot, 149 S.R2d 37,267 
N.C 691. 

25. ni.—Hutchison v. Woodstock Community Unit 
School Dist No. 200, 384 N.E.2d 382, 23 IlLDec 
588, 66 BLAppJd 307 

N.Y—Application of Janosfic, 420 S.YSM 815, 71 
AD2d 1058 

26. Conn.—Pottetti v. CEfford, 150 A2d 207, 146 
Conn. 252. 
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27. Fla.—Poling v. Petroleum Carrier Com* App* 
194Sa2d 925. 

DL—Levitt v. Taylor, 246 NE2d 877, 101 SLApp2d 
213. , ' ( ' ■ , 

29. FUt-Riddle Airlines, lac v. Mann, App^ 123 
Sa2d 682. 
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No discovery to challenge finality of foreign 
judgment 

Tex—Williams v. State of Wash, Civ App., 581 S.WJ4 
494, err, ref. no rev. err, 

30. Ala—Wooten v Wooten, 117 Sa2d 192,270 Ala, 
191 

30. RX—Lutz Engineering Co., Inc v. Sterling Engi¬ 
neering ft Const Ca, Inc, 314 A2d 8, 112 RX 
605. 
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32. Conn—Pottetti v. Chflford, 150 A2d 207, 146 
Conn. 252. 

Statutory procedures for interrogatories fuade** 
quate 

Mass.—Wolfe v Massachusetts Port Authority, 319 
N.E2d 423, 366 Mass 417 

33. Ala.—Kirksey Motors, Inc v. General Accept¬ 
ance Corp., 161 So.2d 475, 276 Ala. 270. 

NJ —Androvich v Lassach, 384 A2d 169, 156 NJ-Su- 
per. 499. 

44. Fla.—Donahue v. Hebert, App., 355 So. 2d 1264, 
NJ.—Beckwith v. Bethlehem Steel Crap., 440 AM 
1372, 182 NJ-Super 376, certification gr 446 A2d 
152, two cases, 89 NJ. 425, certification gr. 446 
A2d 169, 89 NJ. 450. 

Tex.—Martinez v. Rutledge Civ App., 592 S.W.2d 398, 
err. ref. no rev. err. 

Interrogatories held not harassing 
Del—Hutchinson v. Fish Engineering Corp., 153 A2d 
594, 38 DeLCh. 414, app. dism. 162 A2d 722, 59 
DeLCh. 215. 

Under some constitutions the former 
bill for discovery has become obso¬ 
lete. 44 - 5 

44.5. NJ.—Lippmann v. Hydro-Space Technology, 
Inc, 187 A2d 31, 77 NXSuper. 497—Wayne 
Village Tenants’ Ass’n v. Wayne Village, 289 A_2d 
265, 118 NJ-Super. 546. 

§ 3. -Actions in Aid of Which 

Discovery May Be Obtained 

Library References 
Pretrial Procedure <3=11, 21, 91, 
93, 94, 332. 

page!2 

N.Y.—Lefkowitz v. Raymond Lee Organization, 
Inc, 405 N.YSM 905, 94 Misc2d 875, affd, 
AD. 411 N.YjSJd 19L 

Discovery in criminal prosecutions in general see 
Criminal Law §§ 955<l>-957. 

47. Death action 

S.C—Ex parte Goodyear Tire ft Rubber Co* 150 
SJEM 525, 248 S.G 412. 

50. Neb.—CXS. dted in Stastny v. Tachovsky, 132 
N.WOd 317, 325, 178 Neb. 109. 

Pa.—Cote v, Wells, 177 AM 77, 406 Pa. 81. 

Right not affected by repeal of statute , 

Pa.—Cass Plumbing ft Heating Co., Inc v. PPG Indus- 
1 tries, Inc, 416 A2d 1142, 52 Pcbrnddu 400. 
52. Ill—City of Chicago v. Hart Bldg. Corp., 253 
N*E.2d 496,116 BLAppJd 39. cert. den, 90S.CL 
1870, 398 US. 950, 26 L.Ed,id 290. 

Iowar—E ft M'Mach. Tool Corp, v. Continental Mach. 

Products, Inc, 316 N.W.2d 900. 

Md—Vulcan Waterproofers, Inc v. Maryland Home 
Imp. Commission, 252 A2d 62, 253 Md 204. 
Mass.—Backhand v. General Motors Corp, 226 NJL2d 
555,, 352 Mass. 776. 

Miss—Home v. Burma, 197 Sa2d 802. , 

N.Y.—hfiddle States Leasing Corp. v. Matasfecturers 
Hanover Trust Co, 404 N.Y.S2d 846, 62 AIX2d 

1 m - ?' 1 r| ;v' 

5% . N.Y.—Initio Financial, Inc, v. Greenmail Bet*, 
Inc, 445 NYA2d 833, 85 A&2d 711. 



§3 DISCOVERY 
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Wk-^faat School Dw No. 2 of Viibges of Nuhout 
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app after remand 492 S W2d 419, 254 Ark 179, 
apj>. after remand 511 SW.2d 187, 256 Ark. 893 
Md—Kelch v Mass Transit Administration, 411 A 2d 
449, 287 Md. 223 

Mont—Jaap v District Court of Eighth Judicial Dist, 
In and For Cascade County, 623 P.2d 1389 
NY—Baker v General Mills Fun Group, Inc, 420 
NYS2d 820, 101 Misc2d 193 
Ohio—Ward v. Hester, 288 NE2d 840, 32 Ohio 
App 2d 121, affd 303 N R2d 861, 36 Ohio St 2d 
38, application den 94 S.Ct 1482, 415 U S 954, 39 
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L Ed 2d 571, cert den 94 SCt 1577,415 US 984 
39 L Ed 2d 881 

Tex —Martinez v Rutledge, Ov App, 592 S W.2d 39| 
err ref no rev err 

Utah—Transamenca Title Ins Co v United Resource*; 
Inc, 471 P2d 165, 24 Utah2d 346. 

“Pre-trying” precluded 

N Y —Quinn v Gerber, 368 N Y.S 2d 667, 82 Mactfd 
159 

18. Cal—International Harvester Co v Superior 
Court of Shasta County, 78 Cal Rptr 515, 273 
C A 2d 652 

DC—Snyder v Maryland Cas Co, DC App, 187 
A 2d 894 

Ga.—Reynolds v Reynolds, 123 SE2d 115, 217 Ga. 
234 

Iowa—Carter v Jenugan, 227 N W2d 131 

Md —Baltimore Transit Co v Mezzanotti, 174 A2d 
768,227 Md 8—Kardy v Shook, 207 A 2d 83,237 
Md 524 

Mo—State ex rel Bd. of Police Com’rs of St Loras 
Metropolitan Police Dept v Vardeman, 562 
$W2d 349, 

Neb —Stastny v Tachovsky, 132 N W 2d 317, 178 Neb 
109 

N Y —Citibank, N A v Kidman, 403 N YS 2d 30, 61 
AD2d 937 

Pa.—McCracken v Doklan, 14 D & C 2d 694, 8 Bucks 
89—Hull v Hudson Coal Co, 64 LackJur 157— 
Close v Miners Broadcasting Service, Inc, 60 Sch 
LR. 44 

Wis.—State ex rel Dudek v Circuit Court for Milwau¬ 
kee County, 150 NW2d 387, 34 Wis2d 559 

Provision of accurate Information in advance of 
trial 

(3) Other statements 

CaL—Cembrook v. Superior Court, County of San 
Francisco, 15 CaLRptr 127, 364 P 2d 303, 56 C 2d 
423—Burke v Superior Court of Sacramento 
County, 78 Cal Rptr. 481, 455 P 2d 409, 71 C 2d 
276 

Mich —Wilson v Borchard, 122 N W 2d 57, 370 Mich. 
404 

N.H —Scontsas v Citizens Ins Co of N.J, 253 A,2d 
831, 109NH 386 

Integral part of pretrial 

N H.—Riddle Spring Really Co v State, 220 A 2d 751, 
107 NH 271 


page 45 

185. Fla —Bowen v Manuel, App., 144 So 2d 341. 

Ga.—Nathan v Duncan, 149 S E2d 383, 115 Ga.App. 
630 

Mmn.—Shymanski v Nash, 251 NW,2d 854, 312 
Minn 304 

Mo.—State ex tel Houser v Goodman, App, 406 
SW2d 121 

Neb —Car den as v Peterson Bean Ox, 144 N W 2d 154; 
180 Neb 605 

N J —Capardla v Bennett, 205 A 2d 466, 85 NJ Super 
567 

NY.—Rios v Donovan, 250 NYS2d 818, 21 AD 2d 
409 

Schumer v Pearknan, 208 N Y S 2d 753—Ches¬ 
ter v Ziraa, 246 N.YS2d 144, 41 Misc 2d 676 

Tenn.—State ex rd Pack v West Tennessee Distribut¬ 
ing Co, 430 S W 2d 355, 58 Tenn App 306 

Clarification of complaint 

III—Heuvelman v Triplett Elec Instrument Co, 161 
NE2d 875, 23 HI App 2d 231 

Enhancement of truth seeking process 

111 —Drehle v Fleming, 263 N E 2d 348, 129 III App 2d 
166, affd, 274 N E 2d 53, 49 Ill 2d 293. 

Okl —State ex rel Remington Arms Co, Inc v Pow¬ 
ers, 552 P 2d 1150 

18.10. Colo —Cast v Goody, 507 P 2d 478. 31 Colo. 
App 496 

Del—Delaware Val Drug Co. v Kline, Super, 144 
A 2d 403, 1 Storey 243 
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III—People v Rayford, 356 N.E2d 1274, 1 IlLDec. 

941, 43 IlLApp,3d 283. 

Ky.—Christoff v Downing, 390 S W.2d 153 
Mich.—Kwaiser v Peters, 148 NW.2d 547, 6 Mich- 
App. 153, affd 158 N.W2d 877, 381 Mich. 73 
N Y.—860 Executive Towers v. Board of Assessors of 
Nassau County, 374 N Y S 2d 284, 84 Misc.2d 12, 
affd. 385 N Y S.2d 604, 53 A.D.2d 463. 

W.Va.—Masinter v. WEBCO Co., 262 S.E 2d 433 
Full knowledge of facts 
N.M.—Marchiondo v. Brown, 649 P,2d 462, 98 N.M 
394, cert, quashed 648 P.2d 794, 98 N.M. 336 
N-Y.—Pergament v. Herrick Credit Corp., 200 NY. 
S.2d 535 

“Testing the pleadings” 

Cal.—Burke v. Superior Court of Sacramento County, 
78 CalRptr 481* 455 P.2d 409, 71 C 2d 276 
Evince facts which “may exist” 

N.Y.—Wiltshire v. A. J. Robins Co., Inc, 453 N Y.S.2d 
72, 88 A.D2d 1097 

18.15. Ark —Widmer v. Fort Smith Vehicle and Ma¬ 
chinery Corp., 427 S.W2d 186, 244 Ark. 626 
Cal.—Greyhound Coip. v. Superior Court In and For 
Merced County, 15 CalRptr. 90, 364 P 2d 266, 56 
C2d 355. 

Clark v. Superior Court of State In and For San 
Mateo County, 2 CalRptr. 375, 177 C A 2d 577— 
Universal Underwriters Ins. Co. v. Superior Court 
for Los Angeles County, 58 CalRptr. 870, 250 
C A,2d 722. 

Ga.—American Oil Ca v Manpower, Inc, 183 S.£.2d 
95, 124 Ga.App 79. 

La.—State Through Dept, of Highways v. SprueU, 142 
So.2d 396, 243 La. 202, on remand, App., 165 
So.2d 597. Wnt den 167 So.2d 664, 246 La. 832. 

Voisin v. Luke, App, 151 So 2d 99, wnt ref. 152 
So.2d 563, 244 La. 469, application den 172 So 2d 
701, 247 La. 617 

Mich.—Masters v. City of Highland Park, 294 N.W.2d 
246, 97 Mich App 56. 

N.Y.—Qty of New York v. BusTop Shelters, Inc., 428 
N.Y.S.2d 784, 104 Misc.2d 702. 

N.D—Echcnberger v. Wilhelm, 244 N.W2d 691. 
Wis.—State ex rel. Dudek v Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 
Setting at rest issues not genuinely disputed 
Cal.—Burke v Superior Court of Sacramento County, 
78 Cal-Rptr. 481, 455 P-2d 409, 71 C.2d 276 
18.20. Cal.—Elmore v. Superior Court In and For 
Fresno County, 63 Cal Rptr. 307, 255 C A.2d 635 
Fla.—Zuberbuhler v. Division of Administration, State 
Dept of Transp., App, 344 So.2d 1304 
fad—Vigo Co-op. Milk Marketing Co. v Barnett, 248 
N.E.2d 390, 144 IndApp 689. 

NJ.—Werkheiser v T.E Warren, Inc., 361 A.2d 603, 
142 NJ Super. 405. 

N.Y.—Dieterie v. Universal Pub. & Distributing Corp, 
239 N.Y.S2d 416, 38 Misc.2d 973, affd 246 N Y. 
S.2d 195, 20 A.D.2d 596. 

Wis.—State ex rd. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

21. Tenn.—Harrison v. Greeneville Ready-Mix, Inc., 
417 S.W.2d 48, 220 Tenn. 293 
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22. Priority between codefendants 

N.Y.—Snyder v. Parke, Daw ft Co, 391 N.Y.S.2d 579, 
56 A.D.2d 536. 

Where the federal rules of discovery 
have been adopted by the state such 
‘adoption does not include the federal 
system of pleading. 23 -* 

23.6. Cal—Singer v. Superior Court of Contra Costa 
Comity, 5 CalRptr. 697, 353 P2d 305, 54 C2d 
318—Burke v. Superior Court of Sacramento 
County, 78 CalRptr. 481, 455 P.2d 409, 71 C2d 
276. 

23.10. U.S.—Boyd v. Grilett D.GMd* 64 F.R.D. 
169. 


Alaska—Van Aten v Anchorage Ski Cub, Inc., 536 
P2d 784. 

Anz.—State Farm Ins, Co v. Roberts, 398 P 2d 671,97 
Anz. 169. 

Cal.—Burke v. Superior Court of Sacramento County, 
78 CaLRptr. 481, 455 P.2d 409, 71 G2d 276 
Borse v Superior Court In and For Sacramento 
County, 86 CaLRptr. 559, 7 C.A.3d 286 

Colo.-Cnst v. Goody, 507 P 2d 478, 31 Colo App. 496. 

Conn.—Hudock v. Gra-Rock Gingerale Co., 340 A 2d 
193, 32 CoomSup. 94. 

Ill—Cohn v. Board of Ed. of Waukegan Tp High 
School Dm. Na 119, Lake County, 254'N.E.2d 
803, 118 IlLApp^d 453 

Iowa—CJJS. dted in Schaap v. Chicago ft N W.R. Co, 
155 N.W 2d 531, 533 261 Iowa 646—Jones v. 
Swanger, 167 NW.2d 702. 

Kan—Muck v Claflin, 419 P2d 1017, 197 Kan 594. 

La.—Grant v Touro Infirmary, App,, 169 So 2d 574 

Md.—Williams v Moran, 236 A-2d 274, 248 Md 279 

Mich —Daniels v Allen Industries, Inc., 216 N W2d 
762, 391 Midi. 398. 

Dowood Co v Michigan Tool Co, 165 N.W.2d 
450, 14 MicKApp. 158. 

N H —McDuffey v. Boston ft M.R.R., 152 A-2d 606, 
102 N.H. 179, 74 AX.R.2d 872-Hartford Acc. ft 
Indem. Co. v. Cutter, 229 A.2d 173, 108 N.H. 112 

NJ —Fnedrichsen v. Ntemotka, 177 A.2d 58, 71 NJ. 
Super 398—Lakewood Trust Co of Lakewood v 
Fidelity ft Deposit Co. of Md., 195 A.2d 503, 81 
NJ .Super 329—Gureghian v. Hackensack Hospi¬ 
tal, 262 A.2d 440, 109 NJ.Super. 143—Viruet v 
Sylvester, 331 A 2d 286, 131 NJ^uper. 599. 

N.M—Marchiondo v Brown, 649 P.2d 462, 98 NM. 
394, cert, quashed 64S P.2d 794, 98 N.M 336. 

Ruiz v. Southern Pac. Transp. Co* App., 638 
P.2d 406, 97 N.M 194. 

N Y.—Milner v. Long Island Daily Press Pub. Co., 205 
NY.S.2d 14> 10 AD 2d 519 
Swartzman v. Sava, 175 N.YS2d 342, 11 
Misc.2d 691—limerick v Fitzgerald, 220 N.Y S.2d 
865, 29 Misc 2d 185—Roma v. Newspaper Consol 
Corp., 244 N.Y S.2d 723, 40 Misc.2d 1085—Mont¬ 
gomery Ward Co v Qty of Lockport, 255 N.Y. 
S 2d 433, 44 MiscJd 923—Baczmaga v. Reynolds, 
255 N Y.S.2d 582, 44 Miso2d 997—Rosado v 
Valvo, 297 N Y.S.2d 230, 58 Misc2d 944. 

Ohio—Stokes v. Lorain Journal Ca, 266 NE2d 857,26 
Ohio App.2d 219. 

Old.—State ex reL Remington Arms Ca, Ina v. Pow¬ 
ers, 552 P2d 115a 

Pa,—In re Thompson’s Estate, 206 A2d 21, 416 Pa. 
249 f 

Bearings, Ina v. Bethayres Concrete Products 
Co, 79 Moutg. 48—Hombaker v. Bradnick, 4 Ad- 
, am$ LJ. 93. 

S.C—Wallace v Timmons, 117 S.E.2d 567, 237 S.C 
411—Hodge v. Myers, 180 S.E.2d 203, 255 S.C 
542. 

Tex.—Lucas v. Lucas, CrvApp* 365 S.W2d 372—Esh¬ 
er v. Continental Illinois Nat Bank ft Trust Ca of 
Chicago, QvApp, 424 S.WJd 664, err. ref. no rev, 
err. 

Va—McLaughlin v. Gholson, 171 S.EJd 816, 210 Va. 
498. 

Favored by courts 

N.Y —Mudge v. Thomas J. Hughes Const Co., 225 
N.Y^2d 833, 16 A.D2d 106, 95 A.UL2d 1055— 
Cohalan v. Ncwsday, Lux* 228 N.Y.S.2d 504, 

Procedural aid 

N. Y.—Brown v. University of Rochester Strong Memo¬ 
rial Hospital 353 N.YSJd 666, Tr i&cJd 221, 
affd, 363 N.Y^2d 321, 46 ADJd 1016. 

25.15. Ariz.—Simpson v. Heiderich* 419 P2d 362, 4 
AnzApp. 232. •’ H* . . . 

Cokx—Kerwin v. District Court and Judges Thereof for 
I^rat Judicial Diet of Srifo of Cok^ 649 ?id 1086. 

DeL-^ftyor and Council at WOnriagton v. Durham, 
Super., 147 A_2d 516,1 1 Storey 423—Olszewski v. 
HowdL Stfcer.,2^ ikM 77. 

Ga—Trivia Meat ft Seafood Cd, lod v. Ashworth. 193 
&E2d 166, 127 GaApp. 284, , 
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HI —Buckler v. Sinclair Refining Co, 216 NJEJd 14,68 
Hl.App.2d 283 

Iowar—CJ jS. quoted ri Wheatley v. Heideman, 102 
N.WJd 343, 348, 251 Iowa 695— CJS, cited M 
Schaap v Chicago ft N W.R. Co, 155 N.WJd 531, 
533, 261 Iowa 646. 

NJ —Martin v. Educational Testing Service, Ina, 431 
A^d 868, 179 N J.Super. 317. 

N Y —Mudge v. Thomas J. Hughes Const. Co, 225 
N Y.S.2d 833, 16 A.D.2d 106, 95 AXJL2d 1055— 
Rios v. Donovan, 250 N.Y^2d 818, 21 AJDJd 
409—Beannan v Bearman, 280 N.Y^Jd 988, 28 
A.D.2d 673. 

Hartsough v. Superior Meter Division of Nep¬ 
tune Meter Co., 213 N Y.S.2d 1021—Sdheer v. City 
of Syracuse, 247 N.Y.S.2d 223, 41 Misa2d 1060- 
Calace v. Battagfca, 252 N.Y. 308—Dworxky v. 
Bennett, 273 N.YJSJd 973, 44 Mm2d 97—Mark- 
ley v. Priest, 273 N.YJL2d 200,51 Misa2d 21L 51 
Misc^d 383 

Pa.—Sacdatano v. Brown, 43 Wash. Co. 6. 

Right of inquiry not barred 

NY.—In re Penitz’ Estate, 199 NY.&24 274, 23 
Misc. 2d 229. 


Disclosure, rather than concealment, as purpose 

HI—Monier v. Chamberlain, 213 N.EJd 425, 66 10. 
App.2d 472, affd. 221 N.E.2d 410, 35 BL2d 351 

Informal methods of discovery 
Alaska—Trans-World Investments v Drobny,‘554 PJd 
1148 


23.20. U.S.—CJjS. died in Community Sav. 'ft L. 
Ass’n v. Federal Home Loan Barit Bd* 68FJLD. 
378, 381. 

D C—Dunn v. Evening Star Newspaper Co., App, 232 
A 2d 293. 

Kan.—Alsdke v. Miller, 412 P.2d 1007, 196 Kan. 547. 

Newspaper witness 

Ohio—Stokes v. Lorain Journal Co* 266 N.EJd 857,26 
Ohio AppJ2d 219. ( 

23.25. Cal—Burke v. Superior Court of Sactanacnfo 
County, 78 CaLRptr. 481, 455 PJd 409,71 C2d 
276. ' * ' 


N.H.—Scoatsas v. Citizens fas. Ca of NJ* 253 AJ2d 
831, 109 N.H. 386. 


2340. Ala.—Assured Investors life Ins. Ca v. Na¬ 
tional Union Associates, foe* 362 So2d 228. 
Ariz.—Hfoe v. Superior Court In and For Yuma Coun¬ 
ty, 504 P.2d 509, 18 ArizApp. 568., 

Cal—Lmdgzea v. Superior Court of Los Angeles Coun¬ 
ty, 47 CalRptr. m 237 CA4d 743,20 ftXJL3d 
748—Pember v . Superior Court, Keen County, 50 
CaLRptr. 24, 240 CAJd 888. 

Fla.—Ormond Beach First Nat Bank v. J. M. Mont¬ 
gomery Roofing Ca, App* 189 SoJd 239. 


Ga.—International Service fas. Ca v. Bowen, 202 
SJL2d 54a 130 GaApp. 140. 

HawaS—Appeal of Good&der, 367 P2d 472, 45 Haw. 

\ 317 ' ' , 


Ind.—Chustak v. Northern Indiana , Public Service Co, 
288 NJEJd 149, 259 Ind. 390. 

Kan.—Mode v. Oaflin, 419 PJd 1017, 197 Kao. 594, 
La—Nicholson v. HoHoWay Plantmg Ca, Inc* 284, 
SoJd 898. 

Cousins v. State Farm Mut Auto. fas. Go* 
App* 258 Sa2d 629. 

Mont—Wolfe v. Northern Pac. Ry. Co^ 409 P Jd 528, 
147 Moot 29. 

NiL—McDuffey v. Boston ft MJUL, 152 AJd dOK 


102 N.H. 179, 74 AXJL2d 872—Riddle Spring 
Realty Co. v. State, 220 AJd 751,107 N.R 271— 
Hartford Aca ft fodem. Co. v. Cutter, 229 AJd 
17a 108 NJH. in 

NJ.—Uffmann v. Hartford Fire fas. Ca, 209 AJd 651, 
87 N JSuper. 409—General Motors Crip, v.Bhh; 
3JN- AJti 52, 129 412, ( . 

N.Y.—Rios v, Donovan, 250 ftY*S2d 818, 214 
409—Buttermah y t R. H. Macy ft 'Cd, 'm 
S2d 861, 33 AJDJtd 746, affd. 20NE^d8 

; 1 N.Y4d 722, 321. |LYK2d 
1 . Yock State Teachers A 
AJX2d 2040b 



§20 DISCOVERY 

PMe»4e 

P*.—Ewhorn v PUfaddpim Eke. Co, 190 A 2d 569, 
410 Pa. 630 

Udttami v. Lipoff, 10 D ft C2d 725— 
McGaefeea v Dofcbn, 14 D & C 2d 694, 8 Bucks 
89—Wompienkt v, fC ora c rac wski, 49 LuzLReg 
264 

Geodfcttinquired 

(4) Other wsnmcq. 

Axul—W ard v Simas, 344 P.2d 491, 86 Am. 222 
awwh|tfgsii com held net required 
<^L—Kramer v, Superior Coart of Los Angeles Coun¬ 
ty* 47 CaLRptr. 317, 237 C.A.2d 753 

IdWthlS s cop e of 

hfiehw—Shnr-Waflcer Go v Jacobs, 218 NW2d 161. 
53 MmhApp. 13 

iUf tane 

RY^Qion v. Gerber, 368 N Y5.2d 667, 82 Misc.2d 
159. 

23y4ft Ga.—CooBk v. Hawk, 212 S.E2d 7, 133 Ga. 
App. 626. 

N.Y.—Bogart v. Herrick, 236 N.YA2d 512, 37 Misc 2d 
907, tS± 241 N.Y.S.2d 449, 19 A.D.2d 681. 
WkrlMbmut v, North Shore Btadc, 249 N W.2d 797, 
75 WisJd 597. 

2345. Ma—Scare ex reL Houser v Goodman, App, 
406 S.WJ2d 121. 

Procedural old 

Term.—Harraon v. GreeneviEe Ready-Mix, Inc, 417 
&WJd 48,220 Team. 283. 

Not purt of judicial trial 
OkL—Graham v. District Coart of Seventh Judicial 
Dot, Oklahoma County, 548 P.2d 1010 
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24. Pa,—Bakery ft Confectionery Workers’ Intern 
Union of America v. Local 464, 84 Dauph. 301. 

PtetF «ot Bailed to ooc dbdosare device 
Aril.—{fine v Superior Court In and For Yuma Coun¬ 
ty, 504 PJd 509, 18 Ariz-App. 568. 

N.Y.—Neraesan v. Emma* Soc. of U.S., 289 N Y S 2d 
440, 29 AJX2d 1020. 

These is no reason to establish a 
hard and fast rule of priority in the use 
of one discovery device rather than the 
other. 2 *- 1 

24X Effectiveness and cost considered 

N.Y^-Ford Motor CO. v. a W. Barke Co., 273 N Y 
&2ti 269,51 S&CJM420 

243. CM-—Dobbin* v. Hanfirter, 51 CaLRptr. 866, 
242 GA-2d 787. 

N.Y.—Limerick v. Fsfcgerald, 220 N.Y.S.2d 865, 29 
|%M 185. 

24JBL N.Y.-AI New York Amo COrp. v Renault, 
Inc* 222 N.Y^2d 127* 15 AD-2d 467. 

Where an order ejecting plaintiff to 
serve a.bH of particulars and stipula¬ 
tion granting extension of time to 
serve the ME do not make service of 
the bill contingent upon the prior ex¬ 
amination of defendant* plaintiff is not 
entitled tb examine. defendant before 
serving: the Ml of particulars, 2420 

112*. N.Y.—Peaa-Texm Corp. v. Gficfcman, 197 
R1fjS26 83, 20 >6ea2d 835. 

Intamatkmal diseovery activities un¬ 
der state kw must be conducted pursu¬ 
ant toebannds and procedures estab- 
hshed by the Vrefr natiosL 2425 

I05. Ctf^efcmragtmfc AktiengseBschaft v. 
Superior Court la and Her Sacramento County, 
8)9 CaLRptr. 21% 33 CAJd 503. 


25. N Y—Lipm v SaSun, 176 NYS2d 493, 11 
Mac 2d 877 

Right to examine 

N Y —Manndlo v. Dowhog, 208 N.Y.S.2d 74 

Deposition preferable 

Pa—Frantz v Enckson, II Cmnb 95. 

27. N.Y—Butler v District Council 37, American 
Federation of State, County and Municipal Emp., 
AFL-CIO, 422 N Y.S.24 74, 72 A-D.2d 720 

28. N.Y.—AU New York Auto Corp. v. Renault, Inc., 
222 N Y.S 2d 127, 15 AD 2d 467. 

28.10. Ark.—Williams-Berryman Ins. Co v. Mor¬ 
phs, 440 S W 2d 227, 246 Ark. 917, 

Del—Hicks v. Soroka, Super., 188 A2d 133, 5 Storey 
424 

Primary purpose 

N.H.—Kearsarge Computer, Inc v. Acme Staple Co * 
Inc, 366 A.2d 467, 116 NH. 705, 86 ALR.3d 
1081. 

Proper to determine existence of documents not 
to compel production 

lad.—Burger Man, Inc. v Jordan Paper Products, Inc., 
352 N E2d 821, 170 led App 295 

29. Okl —Norman Plumbing Supply Co erf Oklahoma 
City, Inc. v Gilles, 512 P 2d 1177 

31. Cal—Burke v Superior Court of Sacramento 
County, 78 CaLRptr 481, 455 P 2d 409, 71 C2d 
276. 

Del —Williams v Morns, Super., 223 A2d 390, 

Idaho—’Theesen v Continental Life ft Acc Co., 408 
P2d 177, 90 Idaho 58. 

Tex —Ford Motor Credit Co v. Draper, Gv App, 401 
S.W.2d 848. 

Primary purpose 

Mo —Central ft Southern Truck Lines, Inc. v. Westfall 
GMC Truck, Inc., App, 317 S W 2d 841. 

313. Cal —Burke v Superior Court of Sacramento 
County, 78 CaLRptr 481, 455 P 2d 409, 71 C.2d 
276 
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31.15. N J.—Howard Sav. Inst v Francis, 335 A2d 
80, 133 NJ.Super. 54. 

N.Y-In re Wurtzd, 191 NY.S.2d 246, 18 Misc2d 
994—People v Bennett, 349 N.Y.S2d 506, 75 
Misc.2d 1040. 

SC.—Cook v Douglas, 126 S.E2d 20, 240 S.C 373 

Proceedings of hospital medical review commit¬ 
tee privileged 

Ga—Eubanks v. Ferrier, 267 EE 2d 230, 245 Ga. 763. 

3L20. N.Y.—Zerma v. St Vincent’s Hospital of Gty 
of New Yoric, 216 N.Y.£2d 453, 13 AD.2d 824-^ 
Braswell v. Birch Properties, Inc., 348 N.Y.S.2d 
432, 42 AD,2d 1028. 

Pa.—Paxton v. Maio, 59 Lanc.Rev. 327. 

31.25. N.Y.—People v. Bennett, 349 N.Y.S2d 506, 
75 Misc.2d 1040. 

34. Cal.—Flora Crane Service, Inc. v. Superior Court 
In and For Gty and County of San Francisco, 45 
Cal Rptr. 79, 234 CA.2d 767. 

IE—Levitt v. Taylor, 245 N.E2d 877, 107 MApp.2d 
213. 

Mich—Jones v. New York Cent R. Co, 155 NW.2d 
216, 8 Mich.App. 575 

N.Y.—In re Elias, 286 N.Y.S.2d 371, 29 AD.2d 118. 

Pa.—Hull v Hudson Coal Co, 64 LackJur. 157 

Wo.—Weeden v. Gty of Beloit, 126 NWJd 54, 22 
Wis.2d 414. 

Valid cause of actiou shown 

NY.—In re Ehas, 286 N Y S.2d 371, 29 AD.2d 118- 
Ray v Ray, 308 N.YS.2d 407, 34 AD.2d 517. 

35. Fla.—Bartolucci v. Bartoluca, App., 399 So.2d 
448. 

Pa.—Stahl v. Pittsburgh ft Lake Ene R. Co, 81 Dauph. 
303. 

35,10. HI —Department of Revenue for Use of People 
v. Prestige Cas. Co, 386 N.E2d 356, 25 IlLDec 
85, 68 HLApp 3d 988. 
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36. Neb—Stastny v, Tachovsky, 132 NW2d 317, 
178 Neb 109 

§ 21. Provisions of Constitutions, 
Statutes* and Rules 

Library References 
Pretrial Procedure <®=*12, 13. 

3730. Conn—Lamar v. St Mary’s Hospital Corp, 
330 A 2d 107, 31 Conn Sup 335. 

Fla—Ormond Beach First Nat Bank v, J M. Mont¬ 
gomery Roofing Co, App, 189 So.2d 239 

N.Y.—Sito v. Neumans, 399 N.Y.S.2d 833, 92 Misc 2d 
97. 

Pa—Com. by Creamer v Monumental Properties, Inc, 
329 A 2d 812, 459 Pa 450, on remand 365 A 2d 
442, 26 PaCmwlth. 399. 

Tenn.—State ex rel Pack v. West Tennessee Distribut¬ 
ing Co, 430 S W 2d 355, 58 Tenn App 306 
Federal rules of discovery as origin 

Cal.—Greyhound Corp v. Superior Court m and For 
Merced County, 15 Cal Rptr. 90, 364 P.2d 266, 56 
C.2d 355—Burke v Superior Court of Sacramento 
County, 78 CaLRptr. 481, 455 P 2d 409, 71 C 2d 
276. 
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38. Mich.—Kwaiser v. Peters, 148 N.W2d 547, 6 
Mich.App. 153, affd. 158 N.W2d 877, 381 Mich. 
73. 

By taking deposition 

Cal —Brown v. Superior Court In and For Butte Coun¬ 
ty, 32 Cal Rptr. 527, 218 CA2d 430. 

39. Cal.—Brown v. Superior Court In and For Butte 
County, 32 Cal Rptr 527, 218 C A 2d 430 

Idaho—Sanders v Ayrhart, 404 P.2d 589, 89 Idaho 302. 

39.5. Alaska—Ketchikan Cold Storage Co v. State, 
491 P.2d 143. 

Ark—Widmer v Fort Smith Vehicle and Machinery 
Corp, 427 S W.2d 186, 244 Ark. 626. 

Cal.—Carlson v Superior Court of Los Angeles County, 
15 Cal Rptr 132, 364 P.2d 308, 56 C2d 431— 
Hauk v. Superior Court of Los Angeles County, 38 
Cal Rptr. 345, 391 P2d E25, 61 C2d 295. 

Oak Grove School Dist of Santa Clara County v. 
Gty Title Ins. Co., 32 CaLRptr. 288, 217 CA.2d 
678—Elmore v. Superior Court In and For Fresno 
County, 63 Cal Rptr. 307, 255 CA.2d 635—Doak 
v. Superior Court for Los Angeles County, 65 
CaLRptr. 193, 257 C.A2d 825, 27 ALR3d 1362. 

N.H.—Farnum v. Bristol-Myers Co., 219 A2d 277, 107 
NH. 165, 20 AL.R3d 1423 

NJ—Rogotzki v, Schept, 219 A 2d 426, 91 NJ.Super. 
135. 

N M-—Wieneke v. Chalmers, 385 P.2d 65, 73 N.M. 8. 

N.Y.—Tdy v. State, 267 NYS2d 865, 49 Misc.2d 
418—Application of Hofberg, 269 N.Y.S 2d 919, 50 
Mac. 2d 147. 

ND.—Eichenberger v. Wilhelm, 244 N.W.2d 691. 

Ohio—Rossman v. Rossman, 352 N.E2d 149, 47 Ohio 
App.2d 103, 1 OO 3d 206 

Punishment* forfeiture* or avoidance of trial on 
merits not purpose 

Cal—Crammer v Beeler, 8 Cal.Rptr. 698, 185 CA.2d 
851—Fred Howland Co v. Superior Court of Los 
Angeles County, S3 CaLRptr 341,244 C A.2d 605. 
Discovery procedure held exclusive method of 
inquiry 

Ill—Bruske v Arnold, 254 N.E2d 453, 44 HI 2d 132, 
cert. den. 90 SCt 1697, 398 US 905, 26 LEd2d 
65. 

40. Cal —Caryl Richards, Inc v Superior Court In 
and For Los Angeles County, 10 CaLRptr. 377, 
188 CA.2d 300—Fred Howland Co v. Superior 
Court of Los Angeles County, 53 Cal Rptr. 341, 
244 CA.2d 605—Fairfield v Superior Court for 
Los Angeles County, 54 C&LRptr 721, 246 C A 2d 
113 

Conn.—Miffitt v Statler Hilton, Inc, 248 A 2d 581, 28 
Conn.Sup. 32—Jacques v Cassidy, 257 A 2d 29,28 
Conn.Sup 212 
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Fla,—Southern Mill Creek Products Co, v. Delta Chem¬ 
ical Co, App, 203 So 2d 53. 

Ga —Mitlholland v. Oglesby, 154 S.E2d 194, 223 Ga. 
230, on remand 155 S E2d 672, 115 Ga App. 715 

Ill—Stunpert v. Abdnour, 179 N E2d 602, 24 Ill 2d 26. 

Iowa—Jones v. Iowa State Highway Commission, 157 
N,W2d 86, 261 Iowa 1064, app. after remand 185 
Nf W.2d 746 

La.—Gaudet v. Lawes, App., 166 So 2d 337, 

Mont—Wolfe v. Northern Pac. Ry Co., 409 P.2d 528, 
147 Mont. 2i 

NJ.—Myers v. St. Francis Hospital, 220 A 2d 693, 91 
NJ Super, 377, 15 A L R.3d 1432 

N.Y —Welch v Globe Indem. Co., 267 N.Y S.2d 48, 25 
A D.2d 70. 

Pfaudler Permutit, Inc. v Stanley Steel Service 
Corp., 212 N.Y.S.2d' 106, 28 Misc.2d 388—Abby 
Finishing Corp v Electrospace Corp., 234 NY 
S.2d 398, 37 Misc.2d 195—Marldey v Priest, 273 
N.Y.S.2d 200, 51 Misc.2d 308—Dworsky v Ben¬ 
nett, 273 N.Y.S.2d 211, 51 Misc2d 383 

Okl.—State ex rel. Remington Arms Co., Inc. v Pow* 
ere, 552 P.2d 1150 

Pa.—McCart v. Strauss, 16 Bucks 570 

Wis.—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Simple method for discovery of essential facts 
(2) Other statements. 

Conn.—Jacques v. Cassidy, 257 A. 2d 29, 28 Conn.Sup 

212 , 

Purpose adopted prior to effective date of stat¬ 
ute 

N.Y.—Kaye v. Penguin Cab Corp., 243 N.YS.2d 380, 
40 Misc.2d 476. 

Similar statements 

Cal —Baknurn v Superior Court of Fresno County, 133 
CaLRptr. 703, 63 C.A.3d 306. 

Utah—Ellis v. Gilbert, 429 P.2d 39, 19 Utah2d 189 

40.5. Mass.—Cuddy v. L & M Equipment Co., 225 
N.E2d 904, 352 Mass. 458. 

NJ.—Metalsalts Corp. v. Weiss, 175 A2d 698, 70 
NJ.Super. 355, revd. in part on oth. grds. 177 A.2d 
53, 71 NJ.Super. 360, on remand 184 A.2d 435,76 
NJ Super, 291. 

40.10. Cal—Kenney v. Superior Court In and For 
Yolo County, 63 CaLRptr. 84, 255 GA.2d 106. 

Ill.—Monier v. Chamberlain, 213 N.EJd 425, 66 Ill 
AppJd 472, affd. 221 N.E2d 410, 35 I11.2d 351— 
Washburn v. Terminal R.R Ass’n of St Louis, 252 
N.E2d 389, 114 m.App.2d 95—Bee Chemical Co. 
v. Service Coatings, Inc., 253 N.E2d 512, 116 
HLAppJd 217. 

N.Y.—Allen v. Crowell-Collier Pub. Co., 235 N.E2d 
430, 21 N.Y.24 403, 288 N.Y.SJd 449. 

Rios v. Donovan, 250 N.Y.S.2d 818, 21 A.D 2d 
409. 

Dworsky v. Bennett, 273 N.Y.S.2d 211, 51 
MiacJd 383—B. v. H., 317 N.Y.S.2d 832, 65 
MiscJd 754. 

Tenn.—Wilburn v. Vernon, 447 S.W.2d 382, 60 Torn. 
App. 436. 

Enhancement of search for troth 

Tenn.—Southeastern Fleet Leasing, Inc v. Gentry, 416 
S.W.2d 773, 57 TemuApp. 162. 

Wash.—State v. Boehme, 430 PJd 527, 71 Wash 2d 
621, cert den. 88 S.Ct 1259, 390 U.S. 1013, 20 
UE<L2d 164. 

Orderly procedure 

IE—Bruske v. Arnold, 241 N.E2d 191,100 BIApp2d 
428, <M 254 NEJd 453, 44 BL2d 132, cert den. 
90 S.Ct 1697, 398 U.S. 905, 26 LJEdJd 65. 

40.15. EL—Carbon v. Healey, 215 RE2d 831, 69 
HLApp.2d 236. 4 

N.Y.—'Turner v. Town of Amherst 308 N.Y.SJd 547, 
62 Miscjd 257 

40JO. CaL — Fred Howland Co. v. Superior Court of 
Los Angeles County, 53 CaLRptr. 341,244 GA 2d 
60S. 

IE—Washburn v. Terminal R.R. Ass’n of St Louis, 252 
N.E2d 389, 114 IU.App.2d 95—Bee Chemical Co. 


v Service Coatings, Inc., 253 NE2d 512, 116 
111. App 2d 217. 

N.H —McDuffey v Boston & M.R.R., 152 A2d 606, 
102 NH. 179, 74 AL.RJd 872-Riddle Spring 
Realty Co. v. State, 220 A.2d 751, 107 N H. 271 
NY—Allen v. CroweU-Collier Pub Co., 235 N.E2d 
430, 21 N.Y2d 403, 288 N.Y S.2d 449. 

Rios v. Donovan, 250 N Y.S.2d 818, 21 AD.2d 
409 

NG—American Tel & Te3 Co. v. Gnffin, 251 S.E2d 
885, 39 N.CApp. 721, cert den. 254 S.R2d 921, 
297 NC 304. 

Va—City of Portsmouth v. CSlumbreUo, 129 S.R2d 31, 
204 Va. 11 

40.25. Anz.—Watts v Superior Court In and For 
Maricopa County, 347 P.2d 565, 87 Ariz. 1. 

Cal —Thoren v. Johnston and Washer, 105 CaLRptr. 
276, 29 GA 3d 270. 

Fla —Southern Mill Creek Products Co v. Delta Chem¬ 
ical Co, App., 203 SoJd 53. 

Ga,—Old Colony Ins. Co. v. Dressd, 136 SJE.2d 525, 
109 GaApp. 465, affd. 138 S.E2d 886, 220 Ga 
354—Nathan v. Duncan, 149 S.R2d 383, 113 Ga. 
App 630 

Ky.—Com., Dept, of Highways v. Frank Fehr Brewing 
Co., 376 SW.2d 541. 

Md —Klein v. Weiss, 395 A2d 126, 284 Md. 36. 
Mo—Combellick v. Rooks, 401 EW.2d 46a 

State ex rel. Boswell v. Curtis, App, 334 S.W.2d 
757—State ex rel Houser v Goodman, App., 406 
S.W.2d 121—Hilmer v. Hezd, App., 492 SW.2d 
395 

Neb.—Haarhues v. Gordon, 141 N W.2d 856, 180 Neb. 
189 

N.H—McDuffey v. Boston & M.R.R., 152 A.2d 606, 
102 N.H 179, 74 A.L.R.2d 872—Riddle Spring 
Realty Co. v. State, 220 A2d 751, 107 N.H. 271. 
N J.—Myers v. St Francis Hospital, 220 A.2d 693, 91 
NJ Super. 377, 15 A.L.R.3d 1432-Saia v. Befflzio, 
247 A2d 683, 108 NJ^uper 465, affd. 247 A 2d 
865, 53 NJ. 24. 

N.Y.—Marldey v. Pnest, 273 N Y.S 2d 200, 51 Misc.2d 
308—Dworsky v Bennett, 273 N.Y.SJd 211, 51 
Misc 2d 383. 

Tenn —Southeastern Fleet Leasing, Inc. v. Gentry, 416 
S.W 2d 773, 57 TennApp. 162. 

Wash.—Peacock v. Piper, 504 P.2d 1124, 81 Washed 
731. 

Full disclosure encouraged 
N.Y.—Welch v. American Emp. Ins. Co, 267 N.Y-SJd 
38, 25 AD 2d 598. 

41. Cal.—Pacific TeU& Td Co v Superior Court of 
San Diego County, 84 CaLRptr. 718, 465 P2d 
854, 2 G3d 161. 

Ryan v. Superior Court In and For Los Angeles 
County, 9 CaLRptr. 147, 186 GA2d 813—Moms 
Stuhaft Foundation v. Superior Court In and For 
City and County of San Francisco, 54 CaLRptr. 12, 
245 GA2d 409. 

Ohio—Nord v. McMillan, 215 RE2d 919, 6 Ohio 
Misc. 25. 

413. Neb—Haarhues v. Gordon, 141 NW.2d 856, 
180 Neb. 189. 

N Y.-Tely v State, 267 N.Y.S.2d 865,49 M&cJd 418. 
41.10. 0 —Monier v. Chamberlain, 213 REJd 425, 
66 HLAppJd 472, affd. 221 N.R2d 410, 35 DL2d 
351. 

Iowa—GJJS. dted hi Wheatley v Heideman, 102 
N.WJd 343, 348, 251 Iowa 695. 

Mo—State ex reL Boswell v. Curtis, ApjK, 334 S.WJd 
757. 

N.Y.—Grow Const Co. v. State, 281 RYJJd 454, 54 
Misc2d 108. f ' 1 

Wis.—State ex reL Dudek v. Circuit Court for Mfiwau- 
kee County, 150 N.WJd 387, 34 W&Jd 559. 
Statute governing scope of d&dosnres 
N.Y.—Bush Homes, Inc. V. Franklin NR Bank of Long 
Island, 305 RYJJd 646, 61 *£scJd 495. 

Discover may not be empbyed to 
force m opponent to core deffcieneies 
in proponent’s pleading. 4115 
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41.15. CaL—Burke v. Superior Court of Sacramento 
County, 78 CaLRptr. 481, 455 P.2d 409, 71 C2d 
276. 

43. CaL—MacDonald v. Jostyn, 79 CaLRptr. 707,275 
CAJd 282, 35 AUUd 641. 

Conn.—Miffitt v. Starter Hilton, Inc, 248 A2d 581, 28 
ConaSup. 32—McMahon v. Weber, Super., 278 
A.2d 46^ 29 Conn-Sup. 195. 

Ga—Eubanks v. Femer, 267 S.E2d 230, 245 Ga. 763. 
NY—Rautme v. Preston, 374 N.Y.S2d 280, 84 
Mtsc.2d 156. 
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It is the concept of the Legislature, 
in enacting the disclosure provisions of 
the Civil Practice Law and Rules, to 
remove many of the restrictive provi¬ 
sions, which had grown up by judicial 
decisions under the Civil Practice Act, 
in accordance with the declaration in 
the new Act that there be full disclo¬ 
sure of all evidence by any person 
where the court determines that there 
are adequate special circumstances! 43 ' 16 

43.16. N.Y.—Wilhams v. Sterling Estates, Inc, 245 
HY.S.2d 777, 41 MiscJd 692. 

Extent of change in practice 

NY—Roehder v. Roehder, 263 N.Y52d 930, 47 
M3sc.2d 1044. ^ 

43 JO. Ariz.—Skok v. City of Glendale, 413 PJd 585, 

3 Anz.App. 254, app. after remand 432 P Jd 597, 
6 Anz. App. 342—City of Phoenix v. Peterson, 462 
PJd 829, 11 ArizApp. 136. 

CaL—Greyhound Corp. v. Superior Court in and For ■ 
Merced County, 15 CaLRptr. 90, 364 PJd 266,56 
G2d 355. 

Clark v. Superior Court of State hi and For San 
Mateo County, 2 CaLRptr. 375, 177 GA2d 577— 
Fima Crane Service, Lac. v. Superior Corot In and 
For City and County of San Francisco, 45 CaL 
Rptr. 79. 234 GA2d 767—Fred Howland Co. v. 
Superior Court of Los Angeles County, 53 CaL 
Rptr. 341, 244 GA2d 605-Fairfieki v. Superior 
Court fro Los Angeles County, 54 CaLRptr. 72L, 
246 CA2d 113—Elmore v. Superior Court In and 
Fro Fresno Comity, 63 CaLRptr 307, 255 CAJd 
635—Doak v. Superior Court for Los Angeles 
Ccmnty, 65 CaLRptr 193, 257 GA2d 825, 27 
AXJL2d 1362—Petersen v. City of Vallejo, 66 
CaLRptr. 776, 259 GA2d 757—Columbia Bread, 
casting System, Inc. v. Superior Court fro Los 
Angeles County, 69 CaLRptr. 348, 263 CA2d 
12—Fuss v. Superior Court for Los 1 Angeles Coun¬ 
ty, 78 CaLRptr. 583, 273 CA2d 807—In re Bong- 
fekft, 99 CaLRptr. 428, 22 CA3d 465—Sullivan v. 
Superior Court for San Mateo County, 105 CaL 
Rptr. 241, 29 GA3d 64. 

Colo—Phillips v. District Court In and For Second 
Judicial Dfet, 573 PJd 553, 194 Cola 455. 

Fla—Argonaut Ins. Co. V. Peralta, App^ 358 SoJd 
232. 

Ga.—Aetna Life has. Co. v. Greene. 159 SJ52d 87, 116 
GaApp. 783—Travis Meat & Seafood Co., Lie. v 
Ashworth; 193 S.EJd 166, 127 GaApp. 284 
Iowa—-Roberts v. DeKalb Agr. Ass’n, Inc., 143 RWJd 
338,259 Iowa 131—Bengford v. Cariem Corp, 156 
RWJd 855—Jones* v. Iowa State Ifighway Com- 
mission. 157 RWJd 86,261 Ibwa 1064, R after 
remand 185 RWJd 746—Robbins v. IowarflKnots 
Gas & Elec, C*, 160 RW.2d 847—SchreedK v. 
McTague, 169 RWJd 86a 
Le—Succession of Norton, 351 Sojd 107* 

Md.—Williams v. Moran, 236 AJd 274, 248, Md. 279. 
Mont—State Highway Commission v. District Court of, 
Kret Judicial Dist ha and For Lewis and Clark 
County, 412 PJd 832, 147 Mont 348. 

NJL—Droocher’k Jce Cream, Ido. v. Peirce Const. Co., 
210 AJd477, 100 RH. 283^Ridd]eSpringR^ty 
Co: v. State, 220 A2d 751, 107 NJL 27L~«rvisv. 
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Pmiatid 1m. Co. tfAnmca, 44* A2d 401, 122 
* N.H.4MS. 

NX—Myers * a Franca H«p«al, 220 A 2d W3. 9] 
NJ.S*qw. 377, 15 A.LJL3d 1432 
N.Y.—Alkn v, CrowdJ-Cofecr Pub Cb, 235 NE2d 
430; 21 N.Y.24 403, 2SS N.Y52d 449 
*jok v. Domn, 250 N.Y.S 2d 818, 21 AD 2d 
4 09 Bwnrtt v Troy Record Ca, 269 N Y S 2d 
213,25 A,D.2d 799—'Welch v. American Emp Ins. 
Co, 267 N.YJS.2d 38, 25 A.D.2d 598-Kenford 
Ch, be. v. Erie County, 340 N.Y S 2d 300. 41 
AJCA2d 586. 

Fiornttoo v. Stupes, 246 N Y.S2d 421, 41 
JMbcJri 972—Walker v. Ene-Lackawanna R. Co, 
252 H.YS2d 728, 43 MBscJd 1098—Grow Const 
Ok v. State, 281 N.Y^2d 454,54 Mac 2d 108—In 
re Roe'fc Estate, 316 N.Y.S.2d 785, 65 Misc.2d 143 
RC.—American TeL & Td. Co. v. Griffin, 251 S E 2d 
885, 39 RGApp 721, cert den 254 S E 2d 921, 
397 RC 304. 

OkL—Exxon Co., UjS-A. v. District Court of Kingfisher 
Coney, Fourth Judicial Dei, 571 P.2d 1228 
RX-Mare*to v. Mocetta, 213 A2d 808, 100 R.I 220 
Tern.—Harrison v. Greenevifle Ready-Mix, Inc, 417 
&W.2d 48, 220 T«m. 293. 

WaA.—Banram v. State, 435 P.2d 678, 72 Wash 2d 
928. 

DecWona aider Federal Rates as guide 

D.C—Snyder v. Maryland Cas. Ox, App., 187 A 2d 
894—Dm v. Evening Star Newspaper Co., App, 
232 A-2d 293. 

NJ>.—Btwimgfcon Northern, lac. v. North Dakota Dist. 
Coart, Radhtaad Comity, Third Judicial Dxst, 264 
RW.2d 451 

Fe*kral view as deserfytive of purpose 

Cat.—Grand Lake Drive in, Inc. v. Superior Coon In 
and For Alameda Grady, 3 CaLRptr. 621, 179 
CJUd 122, 86 AXJL2d 129 
43L25. Gonsu—Sachs v. Testdram, 404 A.2d 516, 35 
CtMvUSnp. 213. 

Reference* to motions 

N.Y.—Mass ▼. Utilities ft Industries Corp., 305 N Y 
SL2d 54a 61 Mttc.2d 642. 

4&3QL Ala.—Ex paste Alabama Power Go., 1% So 2d 
702, 280 Ala. 586—Cole v Cole Tomato Sales, 
be, SlOSoJd 2S4 293 Ala. 731 
Alaska—Hart v. Wd£ 489 P.2d 114. 

Ariz.—Cornet Stores v. Superior Court la and For 
Yavapai County, 492 PJd 1191, 108 Anz 84. 
Aik.—Arkansas State Highway Comnrissjoa v. Stanley, 
m S-WJd 173, 234 Ark. 428, 4 A.L.R.3d 749 
Cri.—Cfaoajde Pah. Co. v. Superior Court In and For 
OtyasidGouaity of Saa Francisco, 7 CalRptr. 109, 
354 RJd 637, 54 C2d S48—Greyfcoand Corp v 
Superior Chart at and Bor Merced County, 15 
GhIJtpte 90; 364 P.2d 266; 56 C2d 355-Carison 
i v. Superior Coast of Loa Angeles County, 15 Cal 
Rptr. 132, 364 P_2d 308, 56 C2d 431—Waters v 
Superior Court o £ Los Angeles County, 27 Cal 
Ipte 153, 377 P.2d 265, 58 C2d 885 
Moms Stefeaft Fonudatioa v. Superior Court In 
and For CSty aad County of San Francisco, 54 
, GaLRptr. 12, 245 CA2d 409—Gorman Rnpp In- 
*~**~*, lac, v. Superior Cbort for Los Angeles 
County, 97 CaLRptr. 377, 20 CJUd 28 
3om*-4aBaar v. St Maty's Hospital Corp., 330 A.2d 
107, 31 CosuLSup. 335. 

Idr^iaaiM y- Merchandise Mart, 

be* Super., i99 AJd 111, 7 Storey 247. 
rbr-Onooud Beach Fast Ret, Bauk v. J. M. Moot- 
grenay Roofing CO. App, 189So2d239. 
3a.~nAib*ic Goast line R. Go. v Daugherty, 141 
S£2d U2. Ill GaApfx. 144. 
om-Oast Y.'iooK Sum I%h way Goaanusskw, 123 
RJtotftR 255 loon 6iS-C*w *. Fountain, 142 
RWJd 436; 2S8 ton 1232-Robera v. DeKalb 
At* AwAto be, N3 RWJM m 259 loan 131. 
4k-<Chcrioa» ik Ihaprinnl, Appk 228 Sa2d 332. 
lir flaiunnfr Transit Ga, v. limwatj 174 AJ2d 
708,227 MftlR 


Mwh —Masters v City of Highland Park, 2W N W 2d 
246. 97 Mich App. 56—Maerz v U S. Steel Corp, 
323 N W2d 524, 116 Mich.App TJO. 

Mina —Anderson v Florence, 181 N.WJd 873, 288 
Minn 351. 

N J — Rogotzki \ Schept, 219 A 2d 426, 91 J Super 
135—Myers v St Francis Hospital, 22*0 A 2d 693, 
91 NJ Super 377, 15 A L R3d 1432—Hu« v 
Newcomb Hospital, 271 A 2d 607, HI» J.Super 
429 

N M —Onego v Gneco, App, 561 P 2d 36, 90 N M 
174 

N Y — Butterman v. R H Mac> & Co, 305 N.Y.S 2d 
861, 33 A.D.2d 746, affd 269 N.E23 822, 28 
NY 2d 722, 321 N YS 2d 112. 

Latz v Castricone, 178 N.YS2d 97, 13 Misc.2d 
119—Hackbarth v Schoeck, 256 N Y.S U 299, 45 
Misc,2d 120—Marotta v Roundtree Estates, Inc, 
270 N.Y S2d 42, 50 Misc 2d 149 

Pa—Busch v Williams, 73 Montg 430—-Baultal v 
Acme Markets, Inc, 38 D ft C 2d 86 

Tex —Martinez v Rutledge; Civ App , 592 &.W.2d 398, 
err ref no rev err. 

Utah—State By and Through Road Commission v 
Petty, 412 P.2d 914, 17 Utah2d 382 

44. N.Y —Hollywood Shoe Polish, Inc. "V. Xnomark 
Mfg Co, 193 N Y.S 2d 287, 20 Misc.2d 367—De- 
Groote v Weglem, 256 N Y.S 2d 101, 4S Misc 2d 
67. 

45. Mo—State ex rel. St Louis Land Clearance for 
Redevelopment Authority v Godfrey, App, 471 
S W 2d 938 

Mont —Wolfe v Northern Pac Ry. Co, 4Q9» E. 2d 528, 
147 Mont 29 

45.5. Cal—Greyhound Corp v Superior Court In 
and For Merced County, 15 CaJ Rptr. 90, 364 
P 2d 266, 56 C 2d 355. 

Ill.—Coutrakon v Distenfield, 157 N.E2d 553, 21 III 
App.2d 146 

Okl.—Unit Rig & Equipment Co. v East, 514- E 2d 396 

Utah—State By and Through Road Commission v 
Petty, 412 P2d 914, 17 Utah2d 382. 

Protection of adversary system 

N M.—Carter v Bum Const. Co, Inc., App, 508 P.2d 
1324, 85 NM 27, certioran denied 508 P3d 1302, 
85 N.M. 5 

45.10. Ga.—White v. Gulf States Pap<r Carp, 166 
S.E.2d 910, 119 Ga.App 271 

Pa.—Ressler v Southern Pipe Imc Co, 56 Eanc.Rev 
481 

46. Ala.—Louisville & N.R Co. State, 159 So 2d 
458, 276 Ala. 99. 

• 47. Conn—McMahon v Weber, Super., 278 A 2d 
468, 29 Conn.Sup 195 

N.Y.—Yarmove v Retail Credit Cd, 248 N.Y.S.2d 519, 
20 A.D.2d 876 

Abby Finishing Corp v Electrospace Corp,, 234 
N Y S 2d 398, 37 Misc 2d 195—Verley v Trudeau, 
375 N Y.S 2d 265, 84 Misc 2d 58 

Statute not retroactive 

Ill—Mast v Krusemark, 403 NE2d 743, 38 HI Dec. 
512, 83 Ill App.3d 107 

Ind—State ex rel Mental Health Com’r v Stephens’ 
Estate, App, 426 NE2d 116 

§ 22. Discretion of Court 
Library References 
Pretrial Procedure 4»11, 19, 92, 
243. 
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50. Mo.—State ex rri Hudson v. Gian, 374* S W.2d 
34. 

As to insurance agreements 

N C.—Marks v. Thompson, 192 S.E.2d 3U, 283 N.C. 
174 

52. In Sooth Carolina 

(2) S.C —Williamson v. South Carolina Elec. 4 Gas 

Co, 113 SR2d 345, 236 SC. 101—Peoples Bank of 
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Hartsville v Helms, 138 SE 622, 140 SC 107-Cook 

v. Douglas, 126 SE 2d 20, 240 SC 373 

US—In re Westinghouse Elec Corp Uranium Con. 

tracts Litigation, D C Pa., 76 F.R D 47. 

Ga,—Sorrells v. Cole, 141 S E2d 193, 111 Ga App, 136. 
Mum.—Thermorama, Inc v Shiller, 135 N.W 2d 43, 
271 Minn 79. 

53.5. Colo —Levine v Empire Sav and Loan Ass’n, 
592 P.2d 410, 197 Colo 293 
III -^Saunders v Norfolk ft W Ry Co, 369 NE2d 
518, 12 Ill Dec 21, 54 Ill App 3d 307 
Mo—State ex rel Hoffman v Campbell, App., 428 
S W.2d 904 

Neb —Haarhues v Gordon, 141 N W2d 856, 180 Neb 
189 

Pa—Cek v Kannch, 10 Lebanon 447. 

54. Ala—Ex parte Alabama Power Co, 196 So 2d 
702, 280 Ala. 586 

Alaska—Douglas v. Glacier State Tel Co, 615 P2d 
580 

Anz.—Comet Stores v. Superior Court In and For 
Yavapai County, 492 P2d 1191, 108 Anz; 84 
City of Phoenix v Peterson, 462 P2d 829, 11 
Anz App 136—Tucson Medical Center Inc v 
Rowles, 520 P2d 518, 21 Ariz App 424—Jackson 
v American Credit Bureau, Inc, 531 P.2d 932, 23 
Anz.App 199, 79 A.LR3d841 
Ark.—Rickett v Hayes, 473 S W 2d 446,251 Ark. 395, 
app after remand 492 S W 2d 419, 254 Ark. 179, 
app. after remand 511 S W 2d 187, 256 Ark 893- 
Reed v Baker, 495 SW2d 849, 254 Ark. 631. 
Cal —Carlson v. Supenor Court of Los Angeles County, 
15 Cal Rptr 132, 364 P 2d 308, 56 C 2d 431—West 
Pico Furniture Co of Los Angeles v. Supenor 
Court In and For Los Angeles County, 15 Cal. 
Rptr. 119, 364 P 2d 295, 56 C2d 407—People v. 
Supenor Court of Los Angeles County, 115 Cal. 
Rptr 812, 525 P2d 716, 12 C3d 421 
Armstrong v Gates, 108 Cal.Rptr 604, 32 
C A3d 952 

Colo.—Levine v. Empire Sav. and Loan Ass’n, 579 P.2d 
642, 40 Colo App. 285, affd. 592 P2d 410, 197 
Colo 293 

Conn—Hafford v Zyla, Super., 284 A 2d 892, 29 
ComuSup 319 

Del —Fish Engineering Corp v Hutchinson, 162 A 2d 
722, 39 Del Ch. 215—American Ins Co v Snyvar 
Corp, 199 A 2d 755, 7 Storey 315 
Williams v Hall, Super, 176 A 2d 608, 4 Storey 
350 

Dann v. Chrysler Corp, 166 A 2d 431, 39 
Del Ch. 437 

DC—Snyder v Maryland Cas Co, App, 187 A 2d 
894—Dunn v Evening Star Newspaper Co, App, 
232 A 2d 293. 

Fla —Orlowitz v Orlowitz, 199 So.2d 97, conf to 201 
So 2d 97 

Girten v Bouvier, App, 155 So 2d 745—Carson 
v City of Fort Lauderdale, App., 173 So 2d 743— 
Parker v Parker, App, 182 So.2d 498—Kennedy 
& Cohen, Inc. v. Allen Appliance Service, Inc, 
App., 214 So 2d 488—Kennedy v. Kennedy,-App, 
298 So 2d 525. 

Ga —Jackson v Gordon, 178 S E.2d 310, 122 Ga.App 
657—American Oil Co v. Manpower, Inc., 183 
S E.2d 95, 124 Ga App. 79—Pickett v. Chamblee 
Const, Co., 186 S.E.2d 123, 124 Ga.App 769 
Ill —People ex rel. General Motors Corp. v. Boa, 226 
N.E.2d 6, 37 IU.2d 180 

Stowers v Carp, 172 NE2d 370, 29 DLApp,2d 
52—Cohn v Board of Ed. of Waukegan Tp High 
School Dist No 119, Lake County, 254 N.E2d 
803, 118 Ill. App 2d 453—Anastos v. O’Brien, 279 
N.E 2d 759, 3 IU.App.3d 1015—Savitch v Allman, 
323 N.R2d 435, 25 IU.App.3d 864. 

Ind —Costanzi v. Ryan, 370 N E,2d 1333, 175 Ind App 
257. 

Iowa—Jones v Iowa State Highway Commission, 157 
N W 2d 86, 261 Iowa 1064, app after remand 185 
N.W 2d 746—Jones v. Swanger, 167 N.W 2d 702. 
Kan—Wood v Gautier, 439 P.2d 73, 201 Kan 74— 
Tilley v International Harvester Co, 490 P 2d 392, 
208 Kan 75—Vickers v Kansas City, 531 P 2d 
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113, 216 Kan 84—Commercial Union Ins. Co of 
New York v City of Wichita, 536 P.2d 54, 217 
Kan. 44. 

Ky.—Sedley v City of West Buechel 461 SW 2d 556 
La.—Arnold v U.S Rubber Co., App., 203 So 2d 764, 
writ ref. 206 So.2d 91, two cases, 251 La. 738, 
739—Hohner v. Travelers Ins. Co., App., 246 So 2d 
727. 

Md.—Htrsch v. Yaker, 174 A.2d 728, 226 Md. 580— 
Baltimore Transit Co v Mezzanotti, 174 A.2d 768, 

227 Md. 8—Williams v. Moran, 236 A 2d 274, 248 
Md. 279. 

Walker v. Director, Patuxent Institution, 250 
A.2d 900, 6 Md.App. 206. 

Mass.—Blake Bros. Corp v. Roche, 427 N.E2d 501,12 
Mass.App. 556. 

Mich.—Klabunde v. Stanley, 181 NW.2d 918, 384 
Mich 276. 

Walker Metallurgical Corp. v. Ledoux & Co, 
168 N.W.2d 474, 16 Mich App 588. 

Miss.—Faulk v. Housing Authority of City of Tupelo, 

228 So 2d 871 

Mo.—State ex rd Hoffman v. Campbell App., 428 
S W2d 904. 

Nev.—Hahn v. Yackley, 436 P-2d 215, 84 Nev 49— 
Jones v Bank of Nevada, 535 P.2d 1279, 91 Nev. 
368. 

NH—McDuffey v. Boston & MR.R., 152 A.2d 606, 
102 N.H. 179, 74 AX.R,2d 872—Hartford Acc & 
Indem. Co. v. Cutter, 229 A.2d 173, 108 N.H 112 
NJ.—Lynch v. GaBer Seven-Up Pre-Mix Corp., 376 
A.2d 1211, 74 NJ. 146. 

N.M.—Wieneke v. Chalmers, 385 P.2d 65, 73 N M. 8. 
N.Y.—Allen v. Crowdl-CoUier Pub. Co., 235 N.E2d 
43a 21 N.Y.2d 403, 288 N.Y.S.2d 449. 

Scharf v. Irving Air Chute Co., 223 N.Y.S 2d 
307, 15 A.D.2d 563—Head v. State, 301 N Y.S.2d 
657, 32 A.D2d 999. 

Shedrick v. Gary Land Cotp, 187 N Y.S.2d 624, 
17 Misc.2d 850-People v Calandnllo, 215 NY. 
SJd 361, 29 Misc.2d 491—Chester v. Zuna, 246 
N.Y.S.2d 144, 41 Misc2d 676-Mull v Streaker, 
302 N.Y.S 2d 667, 60 Misc.2d 222. 

N.C.—Hudson v. Hudson, 237 S.E2d 479, 34 N.CApp. 

144, cert den. 239 SE2d 264, 293 N.C 589. 
Ohio—State ex rd Daggett v. Gessaman, 295 N.E2d 
659, 34 Ohio St.2d 55, 

Okl.—Oklahoma Gas & Elec. Co. v. Chez, 527 P.2d 
165. 

Pa.—Venito v, Pennsylvania R, Co, 10 Chest 237. 
S C.—Williamson v. South Carolina Elec. & Gas Co 
113 S.E2d 345, 236 S.C. 101—Wallace v. Tim¬ 
mons, 117 S.E2d 567, 237 SC 411—Cook v. 
Douglas, 126 S.R2d 20, 240 S C. 373. 

Tenn.—Harrison v. Greeneville Ready-Mix, Inc., 417 
S.W.2d 48, 220 Tenn 293. 

Tex.—Harris County v. Hunt Qv-App., 388 S W.2d 
459—Fisher v. Continental Illinois Nat Bank & 
Trust Co. of Chicago, Gv-App., 424 S.W.2d 664, 
err. rtf. no rev. err. , 

Discretion held abased 

(1) Cal—Sheets v. Superior Court In and For Los 
Angdes County, 64 CalRptr. 753,257 C.A.2d 1-John¬ 
son v. Superior Court for Santa Barbara County, 66 
CalRptr. 134,258 CJL2d 829—Alpine Mot Water Co. 
v. Superior Court for Ventura, 66 CalRptr. 250, 259 
CA-2d 45. 

Mont.—State ex rd. Bankers Life A Gas. Co. v. Miller, 
502 P.2d 27, 160 Mont. 256. 

N.Y.—Kubera v. Colorado Fud A Iron Corp., 186 
N.Y.S.2d 492, 8 A.DJd 767—Pagan v. Uttle Cab 
Corp., 224 NXS.2d 323, 15 AD.2d 766. 

(2) Cal.—Hauk v. Superior Court of Los Angdes 
County, 38 CaLRptr. 345, 391 PJd 825, 61 C2d 295. 

Los Angdes Cemetery Ass’n v. Superior Court of 
Los Angdes County, App., 74 CaLRptr. 97, 268 
CA*2d 492. 

N.Y.—Silverman v. Huostcker, 367 N.Y.S.2d 83, 47 
A.D.2d 939. 

(3) Other'matters. 

CaL—United Farm Workers of America AFL-CIO v. 
Superior Court for Kero County, 120 CalRptr. 
904, 47 GA.3d 334, 


N Y.—Besen v. CPL. Yacht Saks, Inc.; 297 NYE2d 
274, 31 A.D.2d 743—CR. Ness Co. v. Executive 
Life Ins Co,, 316 NY.S2d 31, 35 A.D2d 919— 
Tockman v. Wdner, 321 N.Y.S.2d 163, 36 A.D 2d 
773 

Discretion held not improperly exercised 

(1) Cal —State, Division of Indus. Safety v. Superior 
Court, for Los Angdes County, 117 CaLRptr 726, 43 
CA 3d 778. 

NM.—Wieneke v. Chalmers, 385 P.2d 65, 73 NM. 8 
Tex —Lehnhard v. Moore, 401 S W.2d 231 

(2) Wash.—-Brtimon v. General Motors Corp, 509 
P.2d 398, 8 WasEApp 747. 

(3) Ala.—Ex parte Tuscaloosa Newspapers, Inc., 200 
So 2d 471, 281 Ala. 170 

Ariz—Riggins v Graham, 511 P.2d 209, 20 Anz-App. 
196. 

Cal —Hayden v. Friedman, 12 CalRptr 17,190 CA.2d 
409—Memtt v Superior Court for Los Angdes 
County, 88 CalRptr. 337, 9 CA.3d 721. 

La.—Arnold v. US. Rubber Co., App, 203 So.2d 764, 
writ ref. 206 So.2d 91, two cases, 251 La. 738, 739. 
N Y.—Garden-O-Rama, Inc, v Provident Ins. Co. of 
New York, 251 N.Y S 2d 730, 21 A.D.2d 831 
Tex —Gale v. Spriggs, Gv.App., 346 S.W.2d 62a err. 
ref. no rev err. 

(4) Other matters- 

Cal —City of Los Angdes v. Superior Court In and For 
Los Angdes County, 16 Cal.Rptr. 851, 196 GAJd 
743. 

Ga—Johnson v. O’Donndl 181 S.R2d 291, 123 Ga. 
App 375 

N.H.—Riddle Spring Realty Co. v. State, 220 AM 751, 
107 N.H. 271. 

N Y.—Cronin v Pierce & Stevens Chemical Corp., 321 
N Y-SJd 239, 36 A.D.2d 764. 

Abuse of dfecretfoa requires prejudice. 

Cal —Gty of Los Angdes v. Superior Court In and For 
Los Angdes County, 16 CalRptr. 851, 196 C.A.2d 
743. 
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543, Cal—Greyhound, Corp. v. Superior Court In 
and For Merced County, 15 CalRptr. 9a 364 
P.2d 266, 56 C,2d 355-Carbon v. Superior Court 
of Los Angdes County, 15 CalRptr. 132,364 P.2d 
308, 56 C2d 431. 

Elmore v. Superior Court In and For Fresno 
County, 63 CalRptr 307, 255 CAJd 635. 

Pa.—Hill v. M&yusky, 32 NotthumbJJT. 46. 

“Good cause shown”, etc. 

(2) Similar sta t em e nts. 

Anz.—City of Phoenix v. Peterson, 462 P.2d 829, 11 
AnzApp. 136. 

Cal.—Associated Brewers Distributing Co. v. Superior 
Court of Los Angdes County, 55 CalRptr. 772, 
422 PM 332, 65 C2d 583. 

La.—Madison v. Travelers Ins. Co., 308 So.2d 784. 

While the trial court has a broad 
discretion in permitting or denying dis¬ 
covery, where discovery is sought as to 
a nonprivileged matter which is direct¬ 
ly relevant to the issues before the 
court, there is no room for the exercise 
of discretion. 5410 

54.10. Cal—De Mayo v. Superior Court In and For 
Los Angeles County, 11 CalRptr. 157,189 GAJd 
392—Morris Stuls&ft Foundation v. Superior 
Court In and For Gty mid County of S«a Francis¬ 
co, 54 CalRptr. 12, 245 CAJd 409. 

55. CaL—Greyhound Corp. v. Superior Court in and 
For Merced County, 15 CalRptr. 9a 364 PJd 
266, S6G2d : 355—Hank v. Superior Court of Los 
Angdes County, 3B CalRptr. 345,391 PM 825, 
61 G2d 295. 

Ebnore v. Superior Court fax and For Fresno 
County, 63 CalRptr, 307, 255 CJU6 635. 

HI.—GiOespie v. Norfolk v. W. Ry.Co,243 NJEL2d 27, 
103 Bl.App.2d 449, app. after remand 278 NJL2d 
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42a 3 1113d 779—Cohn v. Board of Ed. of Wauke¬ 
gan Tp. High School Dist No. 119, Lake County, 
254 N.E2d 803, 118 IlLAppJd 453. 

Ky.—Hoffman v. Dow Chemical Cot, 413 S-WJd 332. 
La.—Ferro v. Ferro, App, 349 SoJd 1030. * 

Mich.—Masters v. Gty of Highland Park, 294 N.WJd 
246, 97 MiduApp 56. 

N.H—Hartford Acc. & Indem. Co, v. Cotter, 229 AM 
173, 108 N.H. 112. 

NY—Young v. Taber, 194 N,YA2d 157, 9 A-D-2d 

102 a 

Tiboa v. Bark, 275 N.Y5^d 600, 52 h£sc2d 
338. 

N.C.—George W. Shipp Travel Agency, Inc. v. Dunn, 
202 SE2d 812, 20 N.CApp. 706, cert den. 204 
S,R2d 23, 285 N.C 237. 

Ohio—Pena Cent Transp Co. v. Annco Sted Corp, 
271 N.E2d 877, 37 Oho hfisc. 76. 

Wk.—State ex rd. Dudek v. Circuit Court for Mfiwaa* 
kee County, 150 NWJd 387, 34 WisJd 559. 

Denial not abuse of discretion 
Mont—Double X Ranch, Inc. v. Savage Bros., 536 
P 2d 1176, 167 Mont 231 

56. Fla.—National Car Rental v. Sanchez, App^ 349 
So.2d 829. 

Mont—Jaap v District Court of Eighth Judicial Dist, 
In and For Cascade County, 623 PJd 1389. 

57. US.—Flora v. Hamilton, D.CN.C, 81 F.RJX 
576 

Cal—Greyhound Carp, v, Superior Court fat and For 
Merced County, 15 Cal.Rptr. 90, 364 P.2d 266, 56 
G2d 355 

Ga.—International Service Ins Co. v. Bowen, 202 
S R2d 540, 130 GaApp 140 
N Y.—Shedrick v Gary Land Corp., 187 N.YJSJd 624, 
17 MiscJd 850-Looker v. Hennessy, 256 NX 
S 2d 666, 45 MiscJJd 260 

Court should not be too restrictive 
N.Y—Mazzaxa v. Town of Pittsford, 283 K.YSM 165, 
54 MiscJd 600. 

58. Unless adarisistratioB of Justice wffl he impeded, 
discovery should be allowed 

Del—Fish Engineering Corp. v. Hutchinson, 162 AM 
722,* 39 DeLCh. 215. 
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583. Fla.—Ormond Beach First Nat Bank v. J M. 
Montgomery Roofing Co., App., 189 Sa2d 239, 

Denial not necessarily required 
CaL—Canbrook v. Superior Court In and For Gty mid 
County, of San Francisco, 15 CalRptr* 127, 364 
P.2d 303, 56 C2d 423. 

Jaffa v. Albertson Ox, 53 CaLRptr. 25, 243 
CAJd 592. 

Oppressive, unreasonable, harassing, irrelevant 
, interrogatories preventable 
Ga.—Snead v. Pay-Less Rentals, Inc, 214 SJBJd 412, 
134 GaApp. 325. 

59. N.Y.—Hollywood Shoe Polish, Inc. v. Knomark 
Mfe. Co, 193 N.YR2d 287, 20 hfiscJd 367. 

$ 23. Actions and Proceedings in 
Which Examination is Au¬ 
thorized 

library References 
Pretrial Procedure «»21 f 94, 
v ; ■ 244-246. 

60. Cal—Beverly KBS Federal Sav. and Loan Am? a 
V: Superior Court for Los Angeles County, , 66, 
CalRptr. 183, 259 CJL2d 306. 

Fla.—Southeastern Mobile Homes, Inc. y. Transit 
Homes faux, App n 192 So^d 53. 

Ga.—Gifford v. Jackson, 154EE2d 224, 223 Ga. 155, 
app. tcansfi to 156 S.E24 105, 115 GaApp, 773. 
Mum.—Mampd v. Eastern Heights State Bank of St, 
v Paul 254 N;W«2d 375. " 

Mm.—Barrett v. State Highway Commission, 385 SaM 
627. ' 1 
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NU. Manet of Atom* las. Gx, 392 Aid 163. 161 
NJEnper. 564. 

NX-Ncmfco v. Ashton. 247 N Y.S.2d 230, 20 
AIX2d33!. 


^ * »» A - - - - ‘ 

notM«n( to enforce u hr 
P i.—C oi v. Buses FooHdaooB, II Fidauuy 2% re¬ 
mand fttw 159 A-2d 50$ 398 Pa. 458 

EkuriMtiM of pfatottflb Is stockholders’ deriv- 
adre actios 

N.Y.—Td-A-Sign, lac. v. Weoner, 237 N.Y.SJd 420 


V&r-Sm v. State of Md, CA.M<L, 334 F2d 506, on 
remand, Dud, 295 F.Sopp. 389, affd. 436 F.2d 
1153. cert dwm. 92 &Q. 2091, 407 U.S 355, 32 
LJEd.2d 791 


M(t—McOoskey v. Director, Patuxent Institution, 226 
AJd 53A 245 Ml 497, cert den. 87 S.Q 2144, 
338 US. 920, 18 L.Ed.2d 1369—McDonough v. 
State, 253 AJd 517. 252 Md 547 


Applicable to court proceedings 
Wk.—State ex id. Thompson v. Nash. 133 N WJ2d 769, 
27 Wk2d 183. 


Akte a at «# public nuisance 

Team.—Pan-O-Rara Oob, Inc. v. State ex id. Davis, 
395 S.WJd 803, 217 Teat. 137. 


MX—Ka re Walsh, 315 N.Y.&2d 59, 64 Misc.Zd 293. 
S^fflTv. Banks, 183 SJEJrf 90, 124 Ga.App 56 
Ait—Reed v. Baker, 495 RWJd 849, 254 Ark 631. 


NLY.—Boffia r. R F. Goodrich Co., 390 N.Y.S.2d 683, 
55 AJX2d 985. 


Qiflcntapt 

Pa.—Barrett v. Barrett, 368 A.2d 616, 470 Pa 253. 


B M fetoreyro ttej hg i 

Minx—Com. v. Nine Hundred and Ninety-Two Dol¬ 
lars, 422 NJEL2d 767, 383 Mass. 764 
685. NX—Volpe v. Rremaa’s Fund Ins. Co., 282 
NXS2d 69, 54 MiscJd 212—Nunnata v. Police 
Dept, of City of New York, 341 N.Y.S 2d 22, 73 
Unfitted 29. 

, Ctehri to pro cc etfin g s pnrtafaog of action and trial 
NX—Application of Wateriroot Commission of New 
York Harbor, 206 N-Y.R2d 123, 26 Misc.2d 767 


Bwjffti p i It R—gy Court 

NX—ffinch v. Hkscfa, 280 N.Y.SJM 425, 53 Misc.2d 
938—Rwm v. Rasa, 283 NX&2d 426, 54 Misc.2d 
704-in re D„ 317 N.YJS^d 784, 65 Misc.2d 
752—Rasao v. Hardy, 328 N.Y-S2d 888, 68 
MncJdMOT. 

Tean.—Hemn ▼- Pleasure, Apjx, 624 S.W2d 554 


854v 


, 285 X£2d 454, 362 Mass. 


A NX-ThaMl Rafty Ox v. Martin, 388 N.Y.S2d 
88 Mha2d m 


NJv—Spiotta v. Shelter Owe Estates, 172 AOd 715, 68 
NULStaper. 4S7. 

Ctomt 


MY rinann v. Pk atoac Tire & Robber Co., 301 
MX&2d 131, 59 M«c.2d 1040i 


rcL—Tanned v. Radio Brady, Inc., CrvApp, 441 
' tW2d 24R ear. ref no rev. err. 

Bma* rf flf hufllUmf ’ 

NX—Tfflaw n Iinook. Warehouse Corpu, 359 N.Y 
SJSd I£& 45A4X2d £47. 

A HY.-Jfcsatov. Ashton. 247 NXR2d 23a 20 
AJX2d»I. , >, ' 


ftYnp#efch v.Gross, IWNXSJd 374,6 AJ32d 559 
Stt KY. Ifmncuy % Cara, 240 NXS3d 549, 


An appellate court has no procedure 
to afford discovery. 62 5a 

Del—Beard v Ekter, 160 A 2d 731, 39 
Del Ch 153, on remand, 167 A 2d 231, 39 Del Ch 
476 

Discovery rales inapplicable to appeals 
Coon—Frechette v. Branford Planning and Zoning 
Commission, Com PI, 324 A 2d 773, 31 Conn Sup 


63, Pa.—Fidelity and Deposit Co. of Maryland v. 
Yeo, 12 Bucks 448, 76 York 141 

jageM 

64, N.Y —Yannove v Retail Credit Co., 248 NY 
S 2d 519, 20 A.D 2d 876—Nomako v Ashton, 247 
NYS2d 230, 20 A.D.2d 331 

Dieterle v. Universal Pub. & Distributing Corp, 
239 N.Y.S 2d 416, 38 Misc 2d 973, affd. 246 N Y 
S2d 195, 20 AD2d 596 
Special circumstances not required 
N Y.—Graham v. Macfadden Publications, Inc., 196 
NYS2d 920, 21 Misc.2d 610 

Proof of special circmnstances not required 
N Y —Milner v. Long Island Daily Press Pub. Co, 205 
N Y.S.2d 14, 10 AJD2d 519 

Policy in matrimonial actions inapplicable 
N.Y.—Milner v. Long Island Daily Press Pub Co, 205 
NY.S.2d 14, 10 A-D.2d 519 

Under CM Practice Law and Rales 

NY—Roma v Newspaper Consol Corp, 244 N.Y. 
S2d 723, 40 Misc2d 1085 

65.5. Cal.—Coberiy v. Superior Court for Los Ange¬ 
les County, 42 Cal.Rptr. 64, 231 CA.2d 685- 
Morris Stulsaft Foundation v. Superior Court In 
and For City and County of San Francisco, 54 
CalRptr 12, 245 CA 2d 409 

Okl.—Stone v Hodges, 435 P2d 165. 

Pa.—In re Thompson’s Estate, 206 A.2d 21, 416 Pa. 
249. 

66. Fla.—In re Estes’ Estate, App, 158 So 2d 794 
Wash.—In re Estate of Nelson, 537 PJ2d 765, 85 

Wash.2d 602 

67. Fla.—In re Estes* Estate, App, 158 So.2d 794 
69. Cal.—Coberiy v Superior Court for Los Angeles 

County, 42 CaLRptr 64, 231 C A.2d 685 . 

Ill.—Eisexnaa v Lemer, 380 N E.2d 1033, 20 IlLDec 
824, 64 IlLApp3d 185 

NY.—In re Welsh’s Estate, 265 N.Y.S 2d 198, 24 
AD.2d 986 

71. N.Y.—In re O’Bnen’s Will, 389 N Y.S 2d 2, 54 
AD-2d 880. 

71.5. Action for return of seized items 

NJ—State v. Rodriquez, 324 A.2d 911, 130 NJ Super. 

57, app. after remand 351 A.2d 784, 138 NJ.Super 

575. Affd. 375 A 2d 659, 73 NJ 463 

73, Cal.—California Interstate Tel Co v Prescott, 39 
CalRptr 472, 228 CA.2d 408. 

Conn.—Ment v. Ives, 235 A.2d 330, 27 Conn.Sup 239. 
IB—Department of Transp v. Western Nat Bank of 
Cicero, 347 NE.2d 161, 63 HL2d 179, app. after 
remand 373 NEJd 14, 14 IlLDec. 883, 69 Ill 2d 

576. 

Ind —Jensen v Indiana & Michigan Elec Co., 277 
N.E.24 589, 257 Ind. 599. 

EBis v. Public Service Co. of Indiana, Inc, 342 
N.E2d 921, 168 IndApp. 269. 

Miss.—Barrett v. State Highway Commission, 385 So 2d 
627 

N.M.—State ex rel. State Highway Dept. v. Fox Trailer 
Court, 489 P.2d 1176, 83 NM. 178. 

N.Y.—White Plains Urban Renewal Agency v. 56 
Grand St. Associates, 363 N.Y.S 2d 616,47 A D.2d 
536. 

Ohio—In re Appropriation of Property of Maiden, 268 
N.R2d 824, 26 Ohio Misc. 19. 

Utah—Utah Dept of Transp. v Rayco Corp, 599 P.2d 
481. 
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Wis—State ex rel Reynolds v. Circuit Court fa 
Waukesha County, 112 NW,2d 686, 15 Wfcfl 
311, reh den. 113 NW2d 537, 15 Wis2d 3li ■ 
In Pennsylvania procedural rules do not apply ^ ‘ 

eminent domain proceedings in Court of Quarter Set. 

sions. 

Pa.—Doocey v Com., 22 D. & C 2d 150, 28 Leh.U. 
419—Department of Highways v 38 331 Acres rf 
Land, 15 Bucks 135 

76. La—South Central Bell Tel Co. v Louisiana 
Public Service Commission, 337 So 2d 207, 

Discovery rules inapplicable 

N Y —Penn-Texas Corp v Murat Anstalt, 185 N.Y, 
S.2d 42, 17 Misc 2d 52, affd 185 N Y.S 2d 216,8 
AD 2d 590, app den. 187 NYS2d 1018, 8 
AD.2d 597 

Issue of damages on dissolution of temporary 
injunction 

HI —Renfield Importers, Ltd v Foremost Sales Pro¬ 
motions, Inc, 315 NE.2d 561, 21 Ill App 3d 577. 

76.5. IIL—People v Boemng, 215 N.E 2d 842, 68 
IlI.App.2d 1 

N.Y.—iLimerick v Fitzgerald, 220 N.Y.S 2d 865, 29 
Misc 2d 185—Hilton Inns, Inc v Board of Asses¬ 
sors, Village of Tarrytown, 242 N Y S2d 433, 39 
Misc 2d 792 

Particular statute held not available for dis¬ 
covery purposes 

Cal.—Hunt-Wesson Foods, Inc v. Stanislaus County, 
77 Cal Rptr. 832, 273 C A 2d 92 

77 JS. N Y.—New York Tel. Co. v Board of Trustees 
of Village of Lynbrook, 334 N.Y S 2d 462, 70 
Misc.2d 559. 
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79. Ohio—Knob v. Copeland Refrigeration Corp, 194 
N.E 2d 599, 118 Ohio App. 324. 

80. N Y —Application of Scharf, 216 N.Y.S2d 775, 
28 Misc 2d 869, mod. 223 N.Y S.2d 307, 15 
AD 2d 563. 

Habeas corpus 

(2) Discovery not authorized unless relevancy clearly 

shown. 

Colo—Hithe v. Nelson, 471 P.2d 596, 172 Colo. 179. 

Contempt 

N.Y —Application of Waterfront Commission of New 
York Harbor, 206 N Y.S.2d 123, 26 Misc.2d 767 

Examination permitted 

Conn.—Housing Authority of City of Hartford v Boyd, 
410 A.2d 494, 36 Conn Sup. 47 

NY—Myers v Blaise, 235 N.Y.S.2d 638, 18 A.D2d 
745—180 Tenants Corp. v Ungar, 243 N.Y.S 2d 
117, 40 Misc 2d 463—-Steer Inn Realty Corp. v. 
Bowen, 277 N.Y S 2d 231, 52 Misc.2d 963 

Disclosures in regard to defenses to summary 
proceedings 

N.Y —Antillean Holding Co., Inc. v Lindley, 352 N Y. 
S2d 557, 76 Misc.2d 1044 

81. Children’s coart 

N.Y.—In re Wurtzd, 191 N.YS.2d 246, 18 Misc,2d 
994 

Discovery in small claims proceeding requires 
leave of court 

HI —Shelter v Joyce, 250 N E.2d 8, 111 Dl.App.2d 250. 

81.5, Cal —dark v. Superior Court In and For City 
and County of San Francisco, 12 Cal.Rptr. 191, 
190 C.A.2d 739 

Conn —City of Hartford v. Public Utilities Commission, 
Com PI, 312 A.2d 316, 30 Conn Sup 299. 

Wis—City of Neenah v Alsteen, 142 NW.2d 232, 30 
Wis2d 596 

Discovery in criminal prosecutions see Criminal Law 

§§ 955(I>—957 

Appeal from fair hearing not “Civil Action” 

Conn—Helm v. Welfare Commissioner, 348 A.2d 317, 
32 Conn Sup 595 
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Discovery rales inapplicable 

Colo —People v District Court In and For Tenth Judi¬ 
cial Dist., 557 P2d 414, 192 Colo 225 

81.10. Pa.—Com cx rel. DeMedio v DeMedio, 74 
Montg 26 

Authorized in escheat proceedings 
Pa.—Einhom v Philadelphia Elec Co» 190 A 2d 569, 
410 Pa. 630. 

Discovery is not allowable in unem¬ 
ployment compensation claims mat¬ 
ters. 8111 

81.11. Colo —Denver Symphony Ass*n v. Industrial 
Commission, 526 P2d 6$5, 34 ColoApp. 343 

81.15. Ind —Unwed Father v Unwed Mother, 379 
N E 2d 467, 177 IndApp. 237. 

N Y.—Mari v. Strater, 457 N Y.S 2d 73, 91 A.D.2d 519 
O’Donovan v O’Donovan, 244 N Y.S.2d 996, 41 
Misc.2d 82. 

Pa.—Gillespie v Gillespie, 37 D. & C2d 47, 47 West. 
101 

82. NY.—Di Francesco v. Di Francesco, 262 NY 
S.2d 831, 47 Misc.2d 632 

Held not matrimonial action 

N.Y.—■Schreiber v Schreiber, 310 NY.S2d 459, 34 
A.D.2d 681. 

Stahl v. Stahl, 213 N.Y.S.2d 964, 29 Misc 2d 212 

83. N.Y.—Ohrstrom v. Ohrstrom, 297 N Y S 2d 494, 
31 A.D.2d 797. 

Stahl v. Stahl, 213 N.Y S 2d 964, 29 Misc 2d 
212—Rann v. Rann, 283 N.Y S.2d 426, 54 Misc 2d 
704. 

Held matrimonial action 

N.Y.—Goldberg v. Goldberg, 223 N.Y.S.2d 820, 33 
Misc.2d 18. 

Rule of caution 

NY.—Green v. Brown, 317 NYS.2d 104, 65 Misc 2d 
226 

83.10. NJ.—Ritt v Ritt, 244 A 2d 497, 52 NJ 177, 
McChesney v. McChesney, 221 A.2d 557, 91 
NJ.Super. 523 

84. Mo.—State ex rel. Rowlett v. Wilson, 574 S.W.2d 
376. 

NY,-Tooley v Exempt Firemen’s Benev. Ass’n of 
City of Yonkers, 213 N Y.S.2d 937, 13 A.D.2d 685 
Carden Hall, Inc. v Riden Const Corp, 242 
N Y.S 2d 239, 39 Misc.2d 1003—Krull v Sherman, 
265 N Y S 2d 869, 48 Misc.2d 825 

T.imitfrH examinatio n 

N.Y.—Century Lumber Corp v. 513 East 75th St 
Corp., 187 N.Y.S.2d 125, 17 Misc.2d 580, affd. 210 
N.Y.S.2d 481, 12 A.D 2d 592. 

Discovery permissible 

N.Y.—Penato v. George, 383 N.Y.S.2d 900, 52 A.D.2d 
939, motion den. 361 NE.2d 1050, 41 N.Y 2d 839, 
393 N.Y S.2d 402, app. dism. 366 N.R2d 1358, 42 
N.Y.2d 908, 397 NY.S.2d 1004. 

85.15. N.Y.—Hooper v Motor Vehicle Acc Indem¬ 
nification Corp, 248 N Y.S 2d 255, 42 Misc.2d 
446—Siegel v. Ribak, 249 NY.S.2d 903, 43 
Misc,2d 7—Aetna Ins Co. v. Loguc, 328 N.Y,S.2d 
569, 68 Misc.2d 841. 

Arbitration has been held not a special 
proceeding within statutory provi¬ 
sions. 85 - 16 

85.16. Cal.—McRae v. Superior Court for Los Ange¬ 
les County, 34 Cal.Rptr. 346, 221 C.A.2d 166, 98 
A.LR.2d 1239. 

Mass.—Cavanaugh v. McDonnell & Co., 258 N.E.2d 
561, 357 Mass. 452. 
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85JO. N.Y. — De Sapio v. Kohlmeyer, 321 NE2d 
770, 35 N.Y.2d 402, 362 N.Y.S.2d 843. 

International Components Corp v. Klaiber, 387 
N.Y.S.2d 253, 54 A.D.2d 550-Katz v. State Dept, 
of Correctional Services, 407 N.Y.S,2d 967, 64 


A D 2d 900—Guilford Mills, Inc v Rice Pudding, 
Ltd., 455 N.Y S.2d 88. 90 A D 2d 468 
Howell v. New York City Human Resources 
Administration, 447 N Y.S 2d 96, 112 Misc.2d 351, 
mod on oth grds., 467 NY.S.2d 359, 97 AD.2d 
352 

RI —Lutz Engineering Co., Inc v. Sterling En¬ 
gineering & Const. Co, Inc, 314 A.2d 8, 112 R.I 
605 

Denial held not improper exercise of discretion 
N.Y.—Hooper v Motor Vehicle Acc Indemnification 
Corp, 248 N,Y.S2d 255, 42 Misc.2d 446. 

Necessity, not convenience, is test 
N Y —Hooper v Motor Vehicle Acc. Indemnification 
Corp, 248 N.Y S 2d 255, 42 Misc 2d 446 

Once ^ an issue of partiality is fairly 
raised, a limited discovery of an arbi¬ 
trator should he allowed, focusing only 
the relationship between the arbitrator 
and the other party. 87 5 

87.5. Mich—Kauffman v Haas, 318 N.W.2d 572, 
113 Mich App. 816. 

Thus, while some discovery of an 
arbitrator may be permissible to in¬ 
quire into fairly raised issues, 8710 he is 
not required to submit to deposition 
questioning on the merits of his deci¬ 
sion. 8715 

87.10. Corruption, fraud, undue means, etc. 

N J.—Korshalla v. Liberty Mut. Ins Co, 381 A.2d 88, 
154 NJ^uper. 235. 

87.15. NJ—Korehalla v. liberty Mut. Ins. Co, 381 
A 2d 88, 154 NJ.Super 235. 

89.5. N.Y.—Wafiil v. Pitman Mfg. Co, 188 N Y.S.2d 
1, 19 Misc 2d 276, app. dism. conditionally 188 
N.Y.S.2d 965, 8 A D.2d 692, app. dim 189 N.Y. 
S2d 121, 8 A.D.2d 992. 

Motion to strike 

N.Y.—California Airparts Corp v Rubino, 192 NY 
S 2d 180, 21 Misc.2d 490. 

90. N Y.—Gdlis v. G D. Searie & Co., 336 N.Y.S 2d 
106, 40 A.D 2d 676. 

91. N Y —Fiorentino v. Jaques, 246 N.YX2d 421, 41 
Misc.2d 972—Fusco v. Enzo-Gutzert O/Y, 247 
N.Y.S.2d 393, 42 Misc 2d L01—Marotta v. 
Roundtree Estates, Inc., 270 N.Y.SJd 42, 50 
Misc 2d 149. 

92. Action for malpractice 

(5) Other matters 

N.Y —Florentine v. Jaques, 246 N.Y.SJd 421, 41 
Misc.2d 972—Rothholz v. Chrysler Corp., 309 
N.Y.S 2d 834, 62 Misc.2d 901. 

93. N.Y.—Kotik v. Figi, 188 N.Y.S.2d 46,17 Misc.2d 
956—Insetta v. Cinllo Bros, Petroleum Co., 296 
N Y.S.2d 217, 58 Misc.2d 485. 

Action for malpractice 

N Y—De Castro v. City of New York, 284 N.Y J 2d 
281, 54 Misc.2d 1007. 

Loss of consortium 

(2) Other statements 

N.Y.—Rothholz v. Chrysler Corp., 309 N.Y4L2d 834, 
62 Miso2d 901. 
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Support proceedings. A provision 
of the Interstate Reciprocal Enforce¬ 
ment of Family Support Act that 
courts may order interrogatories is re¬ 
stricted to interstate reciprocal mat¬ 
ters. 94 * 6 . ' r ;'. ■ 

94.6. Inapplicable where husband and with live 
‘ at same address 

NJ,—Ames v. Ames, 214 AJd 544,89 NJXuper. 267. 
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Use of interrogatories is not barred 
by joinder of causes for negligence 
with that of a contract cause. 947 
94.7. Held not barred 

N Y.—Ford Motor Co. v O W. Burke Gx, 273 N.Y. 
S 2d 269, 51 Misc.2d 420 

Substantial basis for contract cause 

N.Y.—Ford Motor Co. v O W. Burke Co., 273 N.Y. 

S.2d 269, 51 Mmx2d 420. 
limited to contract cause where possible 
N Y.—Ford Motor Co. v. O. W. Burke Co., 273 NX 
$.2d 269, 51 Misc.2d 420 

Administrative proceedings. Dis¬ 
covery generally is not available in ad¬ 
ministrative proceedings, 9410 but a lim¬ 
ited form of discovery may be avail¬ 
able, 9411 in particular administrative 
proceedings, 9412 as in disciplinary pro¬ 
ceedings. 94 13 

94.10. Cal.—Romero v. California State Labor Com¬ 
missioner, 81 CaLRptr 281, 276 C A.2d 787. 

Wis —State ex rel. Thompson v. Nash, 133 N W 2d 769, 
27 Wis.2d 183. 

94.11. Similar to that allowed in criminal pro¬ 
ceedings 

Cal —Romero v. California State Labor Commissioner, 
App., 81 CaLRptr. 281, 276 CAJd 787. 

94.12. Hearing on claim against municipality 

N.Y.—Alongis v. City of New York, 283 N.Y.SJd 301, 
54 Misc.2d 771. 

94.13. Cal—Romero v. California State Labor Com¬ 
missioner, App, 81 Cal.Rptr. 281, 276 CAJd 
787 

Agafttst attorney 

CaL—Brotsky v. State Bar of CaL, 19 CaLRptr. 153, 
368 P.2d 697, 57 C2d 287, 94 A.LRJd 1310. 

In accordance with statutory provi¬ 
sions, parties are denied the use of 
interrogatories as a disclosure device 
in actions for negligence resulting in 
injury to property or person, or in 
wrongful death, 94 * 15 hut other' litigants 
only incidentally involved are not af¬ 
fected. 94 * 20 

94X5. N.Y.—Allen v Mmskoff, 362 N.Y.S.2d 542, 
46 AD.2d 918, affd. 344 N.E.2d 386, 38 N.YJd 
506, 381 N.YX2d 454. 

Insetta v Cirillo Bros. Petroleum Gx, 296 N.Y. 
SJd 217, 58 MiscJd 485. 

Impleader 

N.Y.—Fusco v. Enzo-Gutzrit O/Y, 247 NYS.2d 393, 
42 MiscJd 101. 

94 JO. N.Y.—Fusco v. Enzo-Gutzeit O/Y, 247 N.Y. 
S.2d 393, 42 MiscJd 101. 

§ 24. Pendency and Condition of 
Cause 

Library References 
Pretrial Procedure <s»26, 122, 
152,247. 

95. Cal —Bause v. Anthony Pools, Inc, 23 CaLRptr. 
265,205 C.AJd 606—Columbia Broadcasting Sys¬ 
tem, Inc. v. Superior Court for Los Angeles Coon- 
, ty, 69 CaLRptr. 348, 263 GAJd 12. 

Ga.—Herring v R L. Mathis Certified Dairy Ox, 173 
S.E.2d 716, 121 GaApp. 373, app. cfism. 91 S.Ct. 
192, 400 U.S. 922, 27 LEd.2d 183: 

N.Vv—Elbe v. Lincoln Rochester Trust Go., 112 N.Y, 
SJ0 106, 7 A.D.2d 963, fon. 181 K.YSJtd SSL * 
AJDJd 963—Erbe v. Lincoln Rochester Trust Co, 
182 N.Y.SJd 109, 7 AJX2d 964, foil 183 N.Y. 
SJd 552, 7 A.DJd 964-rArett Sales Corp. v. 
Island Garden Center Queens,, W, 267 N.Y.SJd 
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423, 25 A.DJ& 546—Lafaaim v Ctavottx, 272 
N.YSJd 99, 26 AJX2d 582-Sado v Sado. 299 
N.YA2d 743, 32 AJ>.2d 546—Sobei v Bess, 332 
K.YJLM 719, 39 AJ>2d 778, 

GroeSbeck v. Cky of Oacada, 176 N.Y.S 2d 411, 
12 M hcM 375—G3bcrt v. Cue, 184 N.Y S 2d 
291, 17 MneJri 383. 

OfcL-Fferee v, Avon Products, lac., 423 P.2d 461 

Pa^-Lariii v. lam, 286 A2d 922, 220 Pa.Super 168 
DnsseS v. Ksste Const Co., 10 D A € 2d 
505—Baogert v. KM Hdgks, lac., 55 Unc.Rev 
373. 

Ta-Cuoas v. Board of Trustees of Buies Indepen¬ 
dent School Disk, Gv-Apjx, 468 S.W.2d 913 

M^Mwamoted 

RY.—Vinfi» Const Ox v. Roreck, 260 N YS.2d 245, 
23 AJX2d 991 

Yaonocd v. Yreuutri, 187 NYS2d 61, 20 
MteJrfm 

iFif ^y held not wgrwt f J 

Ah.—Ex pule Scott 414 &x2d 939 

N.Y.—Auto-Laud, Inc. v. Citroen Cars Corp., 213 N.Y 
&2d 531, U AJX2d 716-Fbtproof Products Co 
v. TiM Realty Co, 290 N.Y.S.2d 523, 30 
AJX2d 521. 

N.Y. fl ee ter v. Sylvia Gordon N.D. Delivery Service, 
238 N.YA2d 368, 18 AJX2d 929—Woznicki v. 
Lyrea Terrace Apartments, Section 1, Inc., 254 
N.YiL2d 772, 22 ADJd 883—Wahrhafog v 
Space Design Group, k, 306 N.Y.S.2d 863, 33 
AJX2d953L 


Pa.—Frantz v. Erickson, 11 Omrix 95. 


Ptiar 4a disposition of d emurr er to complaint 
Ala.—Ex pule Cypress, 156 So.2d 916, 275 Ala. 563. 

After flfefldrif case from calendar for nonreadi* 

RY.—Grigorian v. Faknzek, 253 N.Y.S.2d 804, 22 
AD3470A 


Sales of calendar practice not disregarded 

N.Y.—Gentile v. J. W. Mays, fee, 268 N.YA2d 747, 
49 Ifiac2d 814. 

Note of Me without Mat of readiness 
N.Y.—Shields v. King David Bungalow Colony, Inc., 
319 HX&2& 800, 36 AJX2d 642, 

Gentile v. J. W Mays, loo, 268 N.Y.S-2d 747, 
49*£*x2d 814 


RC—Potts v. Bowser, 148 S.E2d 836, 267 N.C. 484. 


RY.—Waugh v. firemen** find ins Co., 275 N.Y. 
82691. 52 Mnc2d 141. 


Q l Bab v. Superior Court of Sacramento County, 
78 CaLRptr. 481, 455 P3d 409, 71 C2d 276 
UWtcarii Un derw riter s bn. Co. v. Superior 
Const fir Lon Angeles Cbnoty, 58 CstRptr 870, 
250 CAJd 722—CoSrit v. Superior Coart for Los 
Angrirr Oonuty, 62 CaLRptr. 636,254 GA.2d 884 
M(L—Marten* Chevrolet, be. v.Serey. 439 A2d 534, 

1 1 291MA 328. 

NX—Magtnc Industrie* LkM v. Haydnchok, 229 
i' AM 2*1,94 RLSuper. 494 
RY^WriaU^ t Space Design Group, Inc, 306 
j \ RYSJd 863, 33 AIX2ri 933. 

HMkr-JMre * Cbftr of Gnuri* LhL, 298 N.W3d 
; 1 
AT, Irisaca v. Shady Fines, Sue, 300 N.Y.S3d 746, 
JZAJ*M6lft. 

• 369 RYA2d ,481. 62 Mke3d 

,, 


..., „*■* 1 _ 

RJ-Super. 5©c 


; 376 A_2d 228, 150 


Prior to certification of daw action 

NY—VaBonev Ddparic Equities, Inc, 407 N Y S 2d 
121, 95 Misc.2d 161, reconsideration gr 426 N.Y. 
S.2d 365, 102 Misc.2d 340. 

Right to prompt discovery 
Utah—W W. & W E Gardner, Inc v. Park West 
Village, Inc, 568 P2d 734 
Utilized in timely maimer 

Tex —South western Bd! Tel Co v Griffith, Civ App, 
575 5 W 2d 92, err ref no rev err 

95.5. Ala.—Qty of Fairbope v. Raddddfe, Civ., 263 
So 2d 682,48 Ala. App 224. 

N M —Wreneke v Chalmers, 385 P.2d 65, 73 N.M 8. 

After close of case 

Ill —Western Transp Co v. Republic Molding Corp., 
433 N.E.2d 1060, 60 IB Dec 822, 104 DLApp3d 
1081 

96, La—Votsm v Luke, App., 151 So.2d 99, writ, ref 
152 So 2d 563, 244 La. 469, application den. 172 
So2d 701, 247 La. 617. 

N.Y—Lakeland Water Disk v. Onondaga County Wa¬ 
ter Authority, 248 N.E2d 855, 24 N Y.2d 400, 301 
N Y.S.2d 1. 

Roehder v Roehder, 263 N.YS2d 930, 47 
Mtsc.2d 1044 

%JS. NY-Application of Sario, 276 NYS2d 41, 
52 M»c.2d 547. 

96.10. N.Y —Roehder v. Roehder, 263 N.Y.S.2d 930, 
47 Misc.2d 1044. 

NC—Williams v Btousrt, 187 S E2d 464,14 N.CApp 
139 

Pa—Lapp v. Titus, 302 A2d 366, 224 Pa,Super 150 
However m some departments the contrary has been 
held. 

N.Y—Application of Cohen, 37 N.YS2d 115, 179 
Misc. 6, affd. 38 N.Y S 2d 925, 265 App.Div. 1029 
—Application of Miller, 193 NY.S.2d 929, 20 
Misc 2d 630 

Further amended complaint 

N Y.—Green v. Green’s Auto Gear & Parts Co, 316 
N.Y.S.2d 35, 35 A.DJM 924 
96.15. Anz.—Gty of Phoenix v Peterson, 462 P.2d 
829, 11 Ariz-App. 136. 

Ohio—Evans v. Grange Mat Cas. Co, 230 N.R2d 751, 
12 Ohio Misc. 108. 

Vt—Walker v Walker, 200 A2d 271, 124 Vt 176 

“Action” applies to any remedy which law gives 
to party 

Mum.—Halloran v. Blue A White Liberty Cab Co, 92 
N W.2d 794, 253 Minn. 436 
Pa.—Einbom v. Philadelphia Elec Co, 190 A 2d 569, 
410 Pa. 630. 

Before final determination 

Wis.—Condura Const. Co. v. Milwaukee Bldg & Const 
Trades Council AFL, 99 N.W.2d 751, 8 Wis.2d 
541 

97. CaL—South Tahoe Public Utility Dist v. Superior 
Court In and For El Dorado County, 154 Cal 
Rptr 1, 90 CA3d 135. 

HI—Kopfan v Saul Lerner Co, 201 N.E.2d 763, 52 
lU.App.2d 97. 

Pa.—Cole v. Wells, 177 A 2d 77, 406 Pa. 81—Ernhom 
v. Philadelphia Eke Co., 190 A.2d 569, 410 Pa. 
630 

Gallagher v. Swiderski, 45 Erie 15—Pottstown 
Daily News Pub Co. v. Pottstown Broadcasting 
Co., 80 Montg. 114, affd. 192 A2d 657, 411 Pa. 
383 

Examination of corporate defendant’s officers 

N C.—Kohler v J. A Jones Const Co, 155 S,E,2d 558, 
271 N.C 187. 

Hendrix v. Akop, App., 161 S.E2d 772, 1 N C 
422. 

Praecipe for writ held proper procedure 

Pa.—Gross v. United Engineers A Constructors Inc , 
Super., 302 A2d 370, 224 Pa.Super. 233. 

Before dismissal of complaint 
NJ.—Muniz v. United Hospitals Medical Center Pres¬ 
byterian Hospital, 379 A2d 57, 153 NJ Super. 79. 


97.5. N.Y.—Swain Pharmacy, Inc. v. Rexall Drug A 
Chemical CO, 244N.YS2d 50, 19 A.D2d432- 
In re Welsh’s Estate, 265 N.Y S 2d 198,24 A D.2d 
986 

Cronin v New England Storage Warehouse Ch, 
284 N.Y S.2d 59, 54 Misc 2d 1088 
After service of summotis or appearance 
Cal —1880 Corp. v Superior Court of City and County 
of San Francisco, 22 Cal Rptr 209, 371 P.2d 985, 
75 C2d 840 

A trial court may alter the normal 
timing of discovery but should not do 
so without good reason. 9710 
97.10. Advantages flowing from prompt action 
not good cause 

Cal— Rosemont v Superior Court of Los Angeles 
County, 36 Cal Rptr. 439, 388 P2d 671, 60 C2d 
709. 

Conclusion that timing will result in annoyance, 
embarrassment or oppression not justified 

Cal—Rosemont v Superior Court of Los Angeles 
County, 36 CaLRptr 439, 388 P 2d 671, 60 C 2d 
709. 

Denial of effective ruling on timing of respective 
discovery proceedings 

CaL—Rosemont v. Superior Court of Los Angeles 
County, 36 Cal Rptr. 439, 388 F,2d 671, 60 C.2d 
709. 

98. Precomplaint deposition not allowed 

N Y —Ryan v. Marsh A McLennan Intern., Inc., 417 
NY S.2d 60, 70 A.D.2d 567 

99. N.Y—William v Griffin A Co v Sperling S S A 
Trading Corp., 283 N.Y S 2d 449, 28 A D 2d 976 
k Nathanson A Co v Macfadden-Bartell Corp, 

259 N.Y S 2d 54, 46 Misc 2d 126—Rolmck v. Rol- 
nick, 261 N.Y.S 2d 414, 46 Misc 2d 1012. 

1. N Y.—Nathanson & Co. v Macfadden-Bartell 

Corp., 259 N.Y S 2d 54, 46 Misc^d 126 
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2. Ky —Meredith v Wilson, 423 S W.2d 519—Bell v. 

Board of Ed of McCreary County, 450 S W 2d 
229. 

N Y.—Revesz v. Geiger, 243 N Y.S 2d 744, 40 Misc.2d 
818 

Pa.—Glens Falls Ins. CO. v. Ferguson, 26 Beaver 128. 
R I -Battista v Muscatelh, 261 A.2d 636, 106 R.L 514 

2.5. N Y.—Zolotorofe v. Pearson, 176 N Y S.2d 29, 6 
A,D.2d 846. 

Mihalek v. Yonkers Trotting Ass’n, Inc., 178 
N.Y.S 2d 82, 14 Misc 2d 1003—Baier v. Engineers, 
Limited, 179 N.YS.2d 6, 15 Misc 2d 34—M & E 
Luncheonette, Inc v. Freilich, 218 NYS.2d 125, 
30 Misc 2d 637—Boar’s Head Provisions Co. v. 
Plymouth Rock Provision Co., 235 NY.S2d 18. 
Pa.—MrtDade v. McDade, 65 LackJur. 24 
Notice of claim against city 
N.Y.—Costello v City of New York, 283 N Y S.2d 673, 
54 Misc 2d 885 

Matter of right after both parties file pleadings 

N.C—Furr v. Simpson, 155 S.E2d 746, 271 N.C. 221. 

3. N Y.—Kraft v Trustees of Sailors’ Snug Harbor, 

298 N.Y S.2d 603, 31 A.D 2d 918—Vulcan Meth¬ 
ods, Inc v. Glubo, 321 N Y S.2d 281, 36 A»D.2d * 
773, app dim 275 NR2d 333, 29 N.YJZd 710, 
325 N.Y.S.2d 750, . 

Pa —McDade v. McDade, 65 Lack Jur 24, 

Service with answer 

(1) N.Y.—'Tinplate Purchasing Corp v. Tuteur & 
Co, 191 N Y S.2d 827, 19 Misc.2d 534—Preferred Elec 
A Wire Corp v Price, 326 N.Y,S.2d 614, 68 Misc 2d 
423. 

Note of Me and statement of readiness as 
factor 

N,Y.—Tunmes v. Yeager, 283 N.Y.SJd 305, 28 AD 2d 
997. 

Holihan v. Regina Gup., 282 N.Y.S.2d 404, 54 
Misc.2d 264. 
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LO. Pa.—Lutsko v Sawka, 27 D & C 2d 246 
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Examination postponed pending disposition 
of demurrer 

—Deans v. Pollock-Timblin Co., 14 D & C.2d 455, 
i, Cal.—Knoff v. City and County of San Francis¬ 
co, 81 CalRptr. 683, 1 CA.3d 184 

LO. Discovery not intended to cure defects in 
complaint 

—Gross v United Engineers & Constructors Inc, 
302 A 2d 370, 224 Pa Super 233. 

However, it has been held that a 
urt has discretion to permit examina- 
>n before a preliminary hearing. 75 

1. Fla.—Dodson v Pereeli, 390 So.2d 704, 19 A L 
R 4th 1228, on remand 392 So.2d 1008 

/.—In re Sakel’s Will, 193 N Y S.2d 163, 9 A.D.2d 
763. 

2. Pending motion for summary judgment 

/-Seifert v. McLaughlin, 232 N.Y.S2d 477, 17 
AX>.2d 751. 

flminmg plaintiff before trial as to damages 

/.—Appeal Printing Co. v. Levine, 329 N.Y.S2d 
110, 69 Misc.2d 76. 

.4. N.Y.—Manufacturers Hanover Trust Co v 
Trans. Nat Communications, Inc, 327 N Y S 2d 
438, 38 AD.2d 537 

fore motion for summary judgment enter¬ 
tained 

ss.—First Nat. Bank of Boston v Slade, 399 N E 2d 
1047, 379 Mass 243. 

/—Felice v St. Agnes Hospital, 411 tf.Y.S2d 901, 
65 A.D.2d 388 

,6. N.Y.—Johansen v. Johansen, 267 N.Y.S 2d 589, 
25 AD.2d 550—Cassidy v. Kolonsky, 325 NY 
S.2d 145, 37 A.D.2d 880—Warren v. Vick Chemi¬ 
cal Co., 325 N.Y S.2d 495, 37 A.D2d 913, 325 
N Y.S.2d 498, 37 A.D.2d 914. 

ere delay no bar 

/.—Fabrics Corp of America v M. Wile & Co, 193 
N.Y.S.2d 124, 22 Misc.2d 49. 

8. NY.—Pnce v Brody, 181 N.YS.2d 661, 7 
A.D 2d 204—Andresen v Buffalo Transit Co., 258 
N.Y.S.2d 596, 23 A D.2d 813. 

Finn v. McLaren, 180 N.Y.S.2d 344, 14 Misc 2d 
743—Schwartz v. Greene, 183 N,YS.2d 865, 16 
Misc.2d 537—Tittle v Katz, 187 N.Y.S2d 56, 17 
Misc.2d 867—Staud v. New York Life Ins. Co., 
248 N.Y.S.2d 547, 42 Misc.2d 538—Gentile v J 
W. Mays, Inc, 268 N.Y.S.2d 747, 49 Misc.2d 814 

ght to examine waived by plaintiff 

/.—Cugat v. National Broadcasting Co., 195 N.Y 
S.2d 19—Momson v. Sam Snead Schools of Golf of 
New York, Inc, 216 N.Y.S2d 397, 13 AD.2d 
986—Liberty Dressing Co. v L. W. Foster Sports¬ 
wear C6., 217 N.Y.S.2d 741, 14 A.D.2d 196— 
Leonard v. Shayne, 249 N Y.S.2d 383, 21 A.D.2d 
644—Pioneer Jewelry Corp. v. All Continent Corp., 
260 N.Y.S.2d 700, 124 A.D.2d 436 
Hubbell v. South Nassau Communities Hospital, 
260 N.Y.S.2d 539, 46 Misc.2d 847—Bierzynsky v 
New York Cent, R. Co., 298 N.Y.S.2d 584, 59 
Misc2d 315. 

amination allowed under circumstances 

/.—Kirsch v. Gutterman, 192 N.Y.S.2d 506. 

Rosado v Valvo, 297 N.Y.S.2d 230, 58 Misc.2d 

944. 

lief from rule warranted 
/.—McGuire v. Pick, 187 N YJSJd 893, 8 A.D 2d 
800. 

amination not allowed under circumstances 
—Chatman v. Thor Offshore Boat Service, Inc., 
App. 4 Cir., 410 So.2d 784, writ den.. Sup, 414 
So.2d 389. 


N Y —Planner v Gould, 208 N.Y,S,2d 620, 12 A D 2d 
90—Levy v Wexler, 227 N Y.S 2d 482, 16 A D.2d 
688 

Maidenbaum v Incorporated Village of Kensing¬ 
ton, 234 N.Y S 2d 571, 37 Misc2d 174. 

NC—Steel Creek Development Corp v. Smith, 268 
S.E.2d 205, 300 N.C 631. App after remand 294 
SE2d 23, 58 N.C App 506, review den, 295 
SE.2d 763, 306 N.C 740. 

Certificate of readiness 

N.Y—Van Blarcom v Rogers, 202 NYB2d 441, 11 
A D.2d 678—Verde-Rose v. Di Noto Baking Co., 
* 213 N Y.S.2d 967, 13 A D 2d 79-Casady v. Ko¬ 

lonsky, 325 N.Y.S.2d 145, 37 A.D.2d 880 

Rosado v Valvo, 297 NYS.2d 230, 58 Misc.2d 
944—Rudolph v Bowling Corp of Plainview, 324 
N YS2d 448, 67 Misc.2d 463. 

Waiver of right by defendant 

NY—Wayne E Edwards Corp v Romas, 319 NY. 
S 2d 84, 36 A.D 2d 789. 

There is a policy to complete all pre¬ 
trial disclosure procedures before a 
case is placed on the calendar. 108 * 

10,8a. N,Y.—Baron v Kings-Suffolk Realty Corp., 
192 N.Y.Su2d 667, 9 AT).2d 745 

Retention on calendar conditioned on submis¬ 
sion to examination 

N.Y.—Wahrhaftig v. Space Design Group, luc., 306 
N Y S 2d 863, 33 A,D.2d 953 

10.10. N.Y.—Zecchiru v Mayer, 186 N.Y S. 459, 195 
AppDiv 423. 

Burnett v Bell, 182 N.YS2d 59 8, 16 Misc.2d 
279—Reiner v, Kane, 187 NY52d 840-Ham- 
burg v Gromk, 191 NY.S.2d 762, 19 Misc.2d 
901—Poliacoff v Henry Fink Realty Corp., 219 
N Y.S.2d 452—Coonradt v. Waloo, 285 N.Y.S.2d 
421, 55 Misc 2d 557 

10.12. N Y.—Buchholz v. Mid-Island Hospital, 184 
N.Y S 2d 545, 17 Misc.2d 155—Rodrignez v 
Manhattan and Bronx Surface Transit Operating 
Authority, 244 N.Y S 2d 499, 40 Misc.2d 1053— 
Coonradt v Walco, 285 N Y.S.2d 421, 55 Misc 2d 
557. 

Privilege of examination before service of bill of 
particulars waived 

NY—In re Lombardi’s Will, 208 N Y.S 2d 487, 26 
Miscu2d 574. 

No automatic stay by motion to make pleadings 
more definite 

NY.—Fund of Funds, Limited v. Waddell & Reed, 
Inc, 274 N.Y.S.2d 177, 26 A D 2d 809 

Discretion 

N.Y —Paticopoulos v. Slocum House Inc., 306 N.Y 
S.2d 844, 33 A-D.2d 960. 

10.14. N.Y.—Corlett v. Kiefer, 227 N.Y.S.2d 737, 34 
Misc 2d 325. 

Where demand for bill vacated 

N.Y—Penn-Texas Corp. v. Ghckman, 193 N.Yi5.2d 
181, 9 AD 2d 749—Penn-Texas Corp. v. Glick- 
man, 193 N.Y.S 2d 178, 9 A p.2d 749. 
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10.18. N.Y —Spiotto v. Math cos Ice Cream Co., 219 
N.Y.S2d 538, 30 Misa2d 1095—In re Martin’s 
Estate, 236 N Y,S.2d 353, 37 Misa2d 514—Cor¬ 
nell v. Mor-Ndl Development Corp« 252 N.Y. 
S 2d 792, 43 Misc 2d 1086—Coonradt v. Walco, 
285 N.Y.S.2d 421, 55 Misa2d 557. , , 

10J20. Withdrawal of demand for bfi of par¬ 
ticulars ", 

N.Y.—Rothfaolz V* Chrysler Corjx, 309 N,YA2d 834% 
62 Misc3d 901. , , f 

10.24. N.Y,—Corwin. v. Kaufinan, 326 N YS2d 20, 
37 A.D.2d 838—Alderman v.Eaglev 34Q N.Y.S^d 
716, 41 AJX2d 641. 

10.28. Fla*—Dracker v. Martin, Apjx, 1ST So2d 435. 
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However, under some court rules 
granting: pretrial discovery as a matter 
of right, discovery may be obtainable 
before a right to accounting has been 
established. 1029 

10.29. N.J.—Aleksandravicius v. Moskowitz, 184 
A 2d 883, 76 NJSuper. 470. 

Discovery is available during pend¬ 
ency of a motion to vacate, modify or 
set aside a confessed judgment ia31 

10-31. Md—Goldstein v Bank, 396 AJ2d 542, 41 
Md App 224 

10.32. Pa—McCormack v. Pennsylvania R. Co., 15 
D & C 2d 483. 

“Good cause” as ground for permitting dis¬ 
covery after pretrial 

CaL—Trickey v. Superior Court In and For Sacramento 
County, App, 60 CalRptr. 761, 252 C.A.2d 650. 

Discretion 

Anz.—Dykeman v Ashton, 446 P.2d 26, 8 Ariz-App. 
327. 

Good cause to prevent taking of deposition not 
shown 

Fla—Brennan v. Board of Public Instruction of fee- 
ward County, App., 244 So 2d 463 

§ 25. Persons Entitled to Examina¬ 
tion 

Library References 
Pretrial Procedure $=>17, 241. 

10.50. Cal.—Swartzman v. Superior Court In and For 
Los Angeles County, 41 CaLRptr. 721,231 CA2d 
195,. 

Mass.—Hearst Corp. v A. Walk, Inc., 426 N.K2d 
1167, 12 MassApp. 951. 

N.Y —Clamp v. Boldt, 3L0 RY.S.2d 91, 62 Misc.2d 

886 . 

Wis.—City of Neenah v. Alsteen, 142 N.W.2d 232, 30 
Wis 2d 596. 

11. Ma—State ex reL Houser v. Goodman, App^ 406 
S W.2d 121. 

Nominal status and function as insufficient 

NY—Application of Clemente Bros., Inc., 239 N.Y. 
S.2d 703, 19 A.D.2d 568, motion gr. 193 N.E2d 
355, 13 N.Y 2d 890, 243 N.YA2d 545, affd 194 
N.E.2d 602, 13 N.Y.2d 963, 244 N.Y.S.2d 641. 

12. CaL—Credit Managers Ass’ll of Southern Califor¬ 
nia v. Superior Court for Los Angeles County, 124 
CalRptr. 242, 51 CA3d 352. 

Conn.—Hanf v. Hanf, 182 A 2d 631,23 ConnBup. 306. 
Del—Simpson v. Kennedy, Super./ 327 A-2d 763. 

N.Y.—Batumi v. Putnam County Civil Service Com¬ 
mission, 288 N.Y5.2d 734, 29 A.D.2d 474. 

Right to examine third-party defendant 
• (3) N.Y.—Union Transit Mix, Inc. v. Bolender, 189 
N,Y.S.2d 482. 

(5) Other statements. 

Cal.—Castaline v. City of Los Angeles, 121 CalRptr. 
786,, 47 CJUd 580, 

N.Y.—Rizzo v. Steiner, 248 N.YBOd 998, 20 AJD2d 
‘909. 

% ' 
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13. Ga.—Cooper v. Mason, 261 S E2d 738, 151 Ga. 
App. 793. 

Mich.—Krim v. Osborne, 173 N.W2d 737, 20 Mich. 
App, 237: 

N.Y —Mission Wood Products Co. v. Krantz, 218 N.Y. 
S.2d 712, 29 Mtsc.2d 503—Bowers v, Aaron Ma¬ 
chinery Co., 220 N.YS2d 582, 28 Misc2d 983. 
RC—Safeguard Ins. Co. v. Wilnungton Gold Storage 
Co., 149 S.E2d 27, 267 N.C 679. , , 

Pa.—Angeluzzi v. New Kensington Municipal Authori- 
. ty, 43 West 179, 
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33*15. N.Y.—Lombardo v Pecora, 262 N Y.S.2d 201, 
discarding rule of Johansen v Gray, 108 N Y S 2d 
35, 279 App Div. 108, 23 A.D 2d 460 

IUacqua v F A M Schaefer Brewing Co., 205 
N Y.S2d 751, 24 Misc2d 1025—Rosado v Valvo, 
297 N.Y S.2d 230, 58 Misc.2d 944. 

-* N Y.—DiGeronimo v Plotnick, 240 N.Y.S.2d 
908, 39 Misc 2d 497. 

L5. N Y —DiGeronimo v Plotnick, 240 N.Y S 2d 
908, 39 Misc.2d 497 
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6*5* Conn.—Brayne v Hayes, Com.PL, 266 A2d 
411, 28 Conn. 484 

6.15, Examination denied until mad* a party 

J.Y.—Modem Fibers, Inc v Puro, 271 N.Y S 2d 83, 
26 AJD.2d 527. 

18. Legatees challenging account filed by ex¬ 
ecutors 

>U.—In re Garey’s Estate,168 A 2d 273,65 N.J Super. 
585 

10,10. N.Y.—Lobo &, CO v Contreras, 182 N.Y S 2d 
620, 7 A.D.2d 906—Lundy v Fidelity A Cas Co. 
of New York,,314 N Y S.2d 596, 35 A.D.2d 723— 
Donovan v 'Papamer, 353 NYS2d 247, 44 
A.D.2d 581 

Kagan v. Gatr, 178 N.Y S.2d 531, 14 Mtsc.2d 
538—Manning v New York City Transit Authori¬ 
ty, 190 NY.S.2d 414, 18 Misc2d 998—Dikun v 
New York Cent R.R., 295 NYS.2d 830, 58 
Mtsc.2d 439. 

Examinatioik of employees held im¬ 

proper 

N.Y.—Wolf v. Food Fair Stores, Queens, Inc, 190 
N Y.S.2d 468, 8 AD 2d 858, rearg. and app. den. 
191 N.Y.S.2d 368, 9 A.D.2d 630 
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4030. N.Y.—Cello v Rinaldi, 316 N.Y.S.2d 384, 35 
AD.2d 809. 

§ 28. — Persons Not Parties in 
General 

Library References 

Pretrial Procedure <$=>23, 96-98, 
244-246. 

40.60. Ill—Redmond v. Central Community Hospi¬ 
tal, 382 N.E2d 95, 21 IlLDec. 801, 65 Ill.App.3d 
669. 

NY.—Baron v. Guunbino, 245 N.Y.S.2d 250, 19 
A.D.2d 896—Avila Fabrics, Inc. v 152 West 36 St 
Corp., 254 N.Y S 2d 609, 22 AD.2d 238—Butirom 
v. Putnam County Ovil Service Commission, 288 
N.Y.S.2d 734, 29 AD.2d 474—Hampton v. Rose, 
359 N.Y.S 2d 669, 46 A.D.2d 609 

Insurer not true non-party witness 

N.Y.—Bennett v. Troy Reconi Co, 269 N.YS.2d 213, 
25 A.D.2d 799. 

Party’s doctor 

Old.—Gulf Oil Co v. Woodson, 505 P.2d 484. 

41. 111.—Department of Public Works and Bldgs, for 
and in Behalf of People v. Decatur Seaway Motor 
Exp. Co., 282 N.E*2d 517, 5 IH.App.3d 28, 53 
A.LR.3d 1030. 

La.—Vincent v. Lemaire, App, 370 So.2d 190. 

NY.—Rainey v. Persse, 328 N.Y.SJld 165, 38 AD.2d 
785—Dutch Trading Coup. v. Centennial Ins. Co, 
332 N.Y.S2d 590, 39 AD 2d 691. 

Valentine Dolls, Inc. v. McMillan, 202 N.Y.$.2d 
620,25 Misc,2d 551—Young v Forest Hills Gener¬ 
al Hospital, 216 N.Y^2d 101, 28 Misc 2d 981— 
Schneider v. Gilbert Trucking Co., 223 N.Y.S.2d 
278—CoUmsv. JamestownM ulI ns Co,290N.Y. 
S2d 791, 56 Misc.2d 964, mod. on oth. grds. 300 
N.Y^Jd 391, 32 A.D.2d 725—Gallup v Dybas, 
347 N.Y.&2d 147, 75 Misc.2d 179. 

Old.—Council on Judicial Complaints v. Maley, 607 
P2d 1180. 

Pa.—Krasnkk v. Krasnkk, 8 Chest 314 


Tenn.—Lutz v. John Bouchard and Sons Co., Inc, 
App, 575 S W 2d 7 

Witnesses of adverse party 

Cal —Mowry v Superior Court In and For El Dorado 
County, 20 CaLRptr 698, 202 C A 2d 229. 

Fla —Devlin v Rosman, App, 205 So.2d 346. 

N.Y —Laisson v. Mithallal 421 N.Y.S2d 922, 72 
AD.2d 806. 

Expert witness 

Cal —Tahoe Forest Inn v. Superior Court of 0 Dorado 
County, 160 CaLRptr 314, 99 C.A3d 509 

Del.—American Ins. Co. v Synvar Corp., 199 A 2d 
755, 7 Storey 315. 

Fla.—Devhn v Rosman, App, 205 So.2d 346—Ford 
Motor Co v Cochran, App, 205 SoJd 531. 

N.Y.—Kraus v Ford Motor Co.,<327 N.Y.S2d 263, 38 
AD2d 68a 

42. Cal—Chronicle Pub Co. v. Superior Court In 
and For City and County of San Francisco, 7 
Cal Rptr 109, 354 P.2d 637, 54 C.2d 548. 

N.M —State ex reL New Mexico State Highway Com¬ 
mission v. Taira, 430 P.2d 773, 78 NM. 276 

Wis —Kablitz v. Hoeft, 131 N.W.2d 346, 25 Wis.2d 
518 

42.5. N.Y.—S.S Kresge Co. v. Adam Bayer, Inc., 238 
NYS.2d 245, 18 AD.2d 839—Rensselaer Poly¬ 
technic Institute v. Machmck Const Co., 241 
N.Y S 2d 142, 19 A-D.2d 677—Posner v. Morgen- 
stern, 243 N.Y S.2d 693, 19 AD.2d 811—CRior- 
dan v. Northern Westchester Hospital, 244 N.Y 
S 2d 880, 19 AD.2d 899—Metropolitan Life Ins. 
Co. v. Lane Kfinow A Co, 257 N Y52d 415, 23 
AD 2d 646—U.S. Life Ins. Co. m City of New 
York v Arenstem, 265 N.Y.S 2d 431, 24 AD.2d 
978—Griefer v Newman, 270 N YS 2d 812, 26 
A.D.2d 547—Butirom v. Putnam County Civil 
Service Commission, 288 N.Y S.2d 734,29 A.D.2d 
474—Pohsar v Linz, 331 N.Y£.2d 742, 39 
A.D 2d 544—Glatzer v. Monarch Life Ins. Co., 
337 N Y.S.2d 343, 40 AD.2d 771—Pass v. B.SJF 
Co., 338 N.Y S.2d 456, 40 AD.2d 813—Frankel 
v. FrankeL 453 NY.S.2d 265, 89 ADJd 654. 

An employee, etc. 

(2) Other matters. 

NY.—HappeU v. Genoese, 231 NY.S.2d 155, 35 
Misc 2d 939. 

Accountant or attorney 

Fla.—Young, Stem A Tannenbaum, P.A v. Smith, 
App 3 Dtst, 416 So 2d 4 

Iowa—Schaap v. Chicago A N WR. Co, 155 N W.2d 
531, 261 Iowa 646. 

N.Y—Fmcke v. Roberts, 233 N.Y.S.2d 665, 17 AD.2d 
926-In re Madni’s Estate, 285 NYS.2d 973, 29 
A D 2d 539 

Circle Floor Co v. SUtan Corp. 233 N.Y S.2d 
158. 36 Misc.2d 634 

Special or exclusive knowledge of material feet 

N.Y.—Ortner v. Bankers Sec. Life Ins Soc., 235 N,Y. 
S.2d 59, 17 AD2d 325—McDonald v. Gore Mt 
Ski Lift Corp., 293 N Y.S^d 553, 30 AD 2d 931— 
Pearson v. Pouthier, 314 N Y.S 2d 302—Sherwood 
v. Eli Lilly A Co*, 318 N.Y^Jd 636, 36 ADJd 
533 

Expert 

Cal—Swartzman v. Superior Court In and For Los 
Angeles County, 41 CaLRptr. 721, 231 CA2d 
195—BoHes v Superior Court for San Francisco 
County, 93 CaLRptr. 719, 15 CLA3d 962—Girm- 
shaw v. Ford Motor Co, 174 CaLRptr. 348, 119 
CA3d 757. 

Kan.—White v. New Hampshire Ins. Co*, 607 R24 43, 
227 Kan* 293. , , , * 

La.—Stale Through Dept, of Highways v. Riverside 
Realty Co-, Appu, 152 SoJld 345—Mangrum v. 
Powell App-, 181 So^d 400. 

Mich,—Roe v. Owxry-BurreB Corp. 184 N.W.2d 350, 
28 MichApp. 42. ,,, 

NY.-Ogdea v. Allstate Im. Co, 44? KYSM 667, 
112 Mbc2d 89L 

Ohio—Enghsh »v. Johns-Manvilk Sales Corp., 469 
NR. 2d 1058, 13 Ohio Mbc2d 22, 13 OJBR. 547 
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Tenn.—State ex rd. Pack v. West Tennessee Distribut¬ 
ing Co., 430 S.W.2d 355, 58 TenmApp. 306. 

Offer of party to supply information no reason 
for denial 

NY—DeGroote v Wegfcm, 256 NYR2d 101, 45 
Misc 2d 67. 

* Insured 

N.Y.—Waugh v. Firemen’s Fund Ins. Gx, 275 N.Y. 
S.2d 91, 52 Misa2d 141. 

Hostility of witness 

NY.—McDonald v Gore Mt Sb lift Corp, 293 
N.Y.S.2d 553, 30 ADJd 931. 

First Nat City Bank v. Valentine, 306 N.YR2d 
227, 61 Mtsc*2d 554—Dunicefli v. Marcdktte, 319 
N.Y S 2d 500, 66 Misc 2d 34. 

Control of proposed witness as key factor 
N.Y—Gallup v Dybas, 347 N Y.S 2d 147, 75 Misc.2d 
179 

Witnesses of adverse party 
N.Y—William Isdin A Co., Inc. v. Continental Ins. 
Co, 1 Dept, 475 N.YS.2d 29, 101 AD2d m 
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44. N Y.—Posner v. Morgenstern, 243 N,YR2d 693, 
19 AT) 2d 811—Application of Loria, 4 Dept, 
470 N Y S 2d 233, 98 AD.2d 989. 

Young v Forest Hills General Hospital 216 
N Y.S.2d 101, 28 Misc. 2d 981—Ferrer v. Ferrer, 
228 N.Y S.2d 285, 34 Misc.2d 326. 

Examination refused 

(3) Insurer of person not a party. 

N.Y—Mitchell v. Black A Decker Mfg. Co., 191 N.Y. 
S.2d 660, 19 Misc.2d 887, 

(4) Plaintiffs spouse. 

NY —Risi v. Ackerley, 207 N YR2d 477, 24Mis<x2d 
, 78. 

(5) Experts. 

Del—American Ins. Co v. Synvar Corp., 199 A2d 
755, 7 Storey 315. 

Fla.—Moor Union (Aviation) Orion Ins. Co. v, Leven- 
son, App, 153 So.2d 852 

NY.—Lachowitz v. Child’s Hospital 225 NYR2d 
123, 32 Misc2d 386. * 

(6) Other 

Kan.—Wikon v. American Fidelity Ins. Co., 625 PJd 
1117, 229 Kan. 416. 

N.Y.—In re Dix* WHl 226 N.YJS.2d 111, 34 M3sa2d 
421. 

, But it has been held that defendant’s 
counsel has the right to attempt to 
interview, ex parte, plaintiffs treating 
physicians with respect to matters re¬ 
lating to a personal injury litigation. 44 - 5 

445. NJ.—Steepler v Spdddl, 495 A2d 857, 100 
NJ 368. 
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app. dism^ cert den. K)1 S*Ct 1966,451 U,& 901, 
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932, 69 L.E*L2d 433. 
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ment Co*, 248 N.Y SM 115, 20 A*D*2d 84S- 
Am&worth v Union Free School Dist. No. 2, 
Queensbury, 327 N.YR2d 873, 38 AD*2d 770 
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156, 
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235 N.YJSJM 837, 17 ADJd 424 


ItiMMI and « corporate Wficer because of nriatiao- 

sUp to eocpontaoa aay lx examined 
N.Y.— BMaxst Terrace, lac. v ZanbW, 196 N Y S2d 
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Co, 155 SE2d 556 271 KC 187. 
rrtehr v. DatwktehTA Co., 56Lane. 

tern 

fc-ite v. Dunham, S5i &W2d 41 

»Oderp~ 

aHM v. Kant Bte Inc* 325 A2d 811, 31 

|6ft 

ewetedaattebe nnwghgegeatt 

^PdMrpenoa. 

Stamp, 206 AJd 492,42 DeLCh. 

w- 
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CorpondoB in bankruptcy 
Nev —Riverside Casino Corp v J. W. Brew® - Co, 390 
P 2d 232, 80 Nev 153 , 6 AJLRJd 708 

Designation by corporate of officer to be ex- 

Fla.—Olub Realty Iuv Co. v Lawyers Tide Ins. Corp 
of Richmond, Va., App., 244 SoJd 176 
N Y.—Locigro v, Baltimore & Ohio Railroad Co., 255 
NY52d 737, 22 AD 2d 918—Dow v Xatoo 
Coip, 428 NYSJd 533, 75 A DJd 972. 

Muss v lutes A Industries, Cap., 305 NY 
SJd 540, 61 MiscJd 642. 

Individual designate improper 
Cal —Castahne v City of Los Angeles, 121 CalRptr 
786, 47 C A-3d 580 

Attorney w agent tor corporation 
NM—Lackey v Mesa Petroleum Co, App., 559 P2d 
1192, 90 NM. 65 

50. NY—Keserv Sacramento Telecasters, lac., 200 
NY SJd 915, 23 MiscJd 209 
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52.15. NY—Sbednck v, Gary Land Corp., 187 NY 
S2d 624, 17 Misc 2d 850. 

SC—Wtemson v. South Carohoa Elec. 8b Gas Co., 
113 SJEJd 345, 236 SC 101—Lewis v Atbmta- 
Chariotte Airhne Ry. Co., 159 S.E.2d 243, 250 S C 
528 

Conditional exammation 

Io<L—New York Cent R. Co v Wyatt, 184 N E 2d 
657, 135 lnd.App. 205, transf den., 193 N EJd 63, 
244 lad 373. 

N.Y—Realty Corp. v Zurich Ins. Co„ 421 NY SJd 
99, 72 A.DJd 597, 

5220. S.C—Lews v Atknta-Cbariottc Airline Ry 
Cu, 159 S R2d 243, 250 S C 528 

Sole stock owner 

NY—Chase Manhattan Bank v Blumenficki, 197 NY. 
S.2d 300, 25 Misc.2d 153 

54 Special drcnmstances not shown 

N Y —Nathnnson & Co. v Mac&dden-Bartell Corp., 
259 N Y^Jd 54, 46 Mac.2d 126. 

55. Expert who Is also employee 

Wash.—Bretmon v General Motors Corp., 509 P 2d 
398, 8 Wash App 747 

56. Cal—Mowry v Superior Court In and For El 
Dorado County, 20 CalRptr 698, 202 CA.2d 
229. 

N.Y —Kuzmalc v Atlantic Cement Co., 248 N YJSJd 
115, 20 AD.2d 845—McCormick v. Mars Associ¬ 
ates, Inc. 265 N.Y SJd 1004. 25 A-D2d 433— 
John Milnes Co v Staten Island Bd. of Jewish Ed., 
Inc., 273 NY SJd 931, 26 A.DJd 831 
Kagan v G«r, 178 NYS.2d 531, 14 Misc2d 
538—Widmer v National Auitnes, Inc., 219 N.Y 
SJd 900, 31 Misc.2d 87—Burger v. Barnett, 265 
N.Y.S.2d 499, 48 MiscJd 660 
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573. N.Y.—E. R. Grand* Const. Co. v 4548 Mam 
SC, Inc., 175 N Y.S 2d 935, 11 MiscJd 781, app 
dam. 178 NY.SJd 952, 6 A-DJd 1024—Hack- 
barth v Scboedc, 256 N.Y^Jd 299, 45 Misc.2d 
12Q—Rutherford v Albany Medical Center Hospi¬ 
tal 266 N Y.S.2d 470, 48 MiscJd 1017 
58, N Y —Brunswick Corp. v Aetna Cas. & Sur Co, 
278 N YS2d 459, 27 AD2d 182, 

58J.Q, N.Y —Toomey v Ocean Park Bldg. Corp., 
175 NYJ2d 545, 6 A.D2d 723-Reyno3ds v 
Ene-Lackawarma R. Co, 281 N.YSJd 604, 28 
A.DJd 845. 

Deuitl proper where officers appeared at trial 
Pa.—dangbloa v Bear Stearns & Co , 156 A 2d 314, 
397 Pa. 48a 

Deuial proper where amber of important offi¬ 
cers subpoenaed same time 

N Y.—Rosner v. Maamorades Hosp., 453 N.Y S 2d 30, 
89 AD.2d 847. 
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A corporation is only deemed t© 
know what its representative acquires 
in his capacity as a corporate officer, 
and only that information can be 
sought on discovery. 5815 
58.15. Acquisition of information that Individ. 
ml had before he became officer 

N Y —Kelser v Sacramento Telecasters, Inc, 200 NY. 

S 2d 915, 23 Mwc 2d 209 

Officer not connected with corporation at time 
transaction took place 

NY—Kelser v Sacramento Telecasters, Inc, 200 NY 
S 2d 915, 23 MiscJd 209 

50, NY—Buckwalter v Food Fair Stores, Inc, 216 
N Y S 2d 427, 29 Misc 2d 931—Widmer v Nation., 
al Airlines, Inc, 219 NYJ2d 900, 31 Misc 2d 
87—Hackbarth v. Schoeck, 256 N Y S 2d 299,45 
Misc 2d 120—Rutherford v Albany Medical Cen¬ 
ter Hospital, 266 N YS 2d 470,48 Misc 2d 1017- 
Muss v Utilities & Industries Corp, 305 N Y.S 2d 
540, 61 Misc.2d 642 

60,10. N.Y—]Heat v Stone, 309 N.Y S 2d 100, 34 
AD 2d 628 
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62, JS. Wis.—Recreatives, Inc v. Myers, 226 N W 2d 

474, 67 WisJd 255 

Nbnappearing defendant 

Del—Buechner v Farbenfabnken Bayer Aktiengesells- 
chaft, 154 A 2d 684, 38 Del Ch 490 

N.Y—Albert v Skanska Banken, 228 N YS2d 989, 34 
Misc. 2d 824 

63. Mo—State ex rel Deere & Co v Pinnell, 454 
S.W 2d 889 

66. NY-—Welch v. American Emp Ins Co, 267 
N Y S 2d 38, 25 A DJd 598—Pattcopoulos v Slo¬ 
cum House, Inc., 306 NYS 2d 844, 33 A D2d 
96a 

Walladb v Northeast Airlines, Inc, 181 NY 
S 2d 949, 15 MiscJd 762—Ossandon v New York 
City Transit Authonty, 253 N.Y S 2d 442, 44 
Misc 2d 189—Free Synagogue of Flushing v Board 
of Estimate of City of New York, 291 N YS2d 
562, 57 Misc 2d 80 

Continuation of examination through another 
officer denied 

N.Y—Hilkrest Terrace, Inc v. Zaubler, 196 N Y.S.2d 
152, 22 MiscJd 179 

Person who prepared memorandum 

NY—Meadow Brook Nat Bank v Lerner, 266 NY 
S2d 914, 25 AD 2d 436. 

Attorney tor corporation 

NY—Oty of Elmira v Larry Walter, Inc, 453 NY 
S2d 259, *9 AD 2d 645, app after remand 489 
N YJ2d 424, 111 AD 2d 553 

665. Del — Kolyba Corp v Banque Nationale De 
Pans, Ch., 316 A2d 585 

NY—Necchi SpA v Ndco Sewing Mach Co, 256 
N.YJ 2d 347, 23 A D 2d 543-Arett Sates Corp. v. 
Island Garden Center Queens, Inc, 267 N Y.S 2d 
623, 25 AD 2d 546—Besen v CPL Yacht Sates, 
Inc, 312 NY SJd 144,34 AD 2d 789—Abrams v 
Vaughan A BushneU Mfg. Co, 325 N YS2d 976, 
37 AD 2d 833—Rosner v Maimomdes Hosp, 453 
N Y S 2d 30, 89 AD 2d 847 
Gallup v Dybas, 347 N.YSJd 147, 75 MiscJd 
179. 

Idaho—Straley v Idaho Nuclear Corp, 500 P.2d 218, 
94 Idaho 917 , J 

Rule not applied under drcnmstances 

N.Y—Pabcopoulos v, Slocum House, Inc., 306 NY 
S2d 844, 33 AD Jd 96a 

N.Y.—Kenford Co., Inc. v Erie County, 340 N.Y S 2d 
303, 41 ADJd 587. 
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66.10. N Y —Spate v Somerstein Caterers, Inc, 244 
NYS 2d 989, 19 AD 2d 909—Lomgro v Balti¬ 
more & OR Co. 255 NYS2d in n a n*>H 
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918—Gould v. Carson C Peck Memorial Hospi¬ 
tal, 260 N.Y.S 2d 390, 24 A D,2d 449—Amos 
Parrish & Co. v Applestem, 283 N Y S.2d 439, 28 
A.D.2d 979—Glen 4912 Corp v Strauss, 353 
N Y.S.2d 495, 44 A.D.2d 582 
Burger v. Barnett, 265 N Y S 2d 499, 48 Misc 2d 
660—Rutherford v Albany Medical Center Hospi¬ 
tal, 266 N Y S 2d 470, 48 Misc. 2d 1017 

Formal application by examining party 

N Y.—Rosner v. Maimomdes Hosp, 453 N Y.S 2d 30, 
89 AD.2d 847 

Once an employee designated by the 
corporation to respond to the interrog¬ 
atories provides inadequate informa¬ 
tion, however the corporation is not 
entitled to designate another employee 
but, rather, it is plaintiffs prerogative 
to make the designation of employees 
with sufficient knowledge to provide 
the requested information, 66 IS . 

66,15, Follow-up notice 

N Y.—JMJ Contract Management, Inc. v Ingersoll- 
Rand Co* 3 Dept, 475 N Y.S.24 528, 100 A.D 2d 
291. 

§ 29(2). -Public Corporations 

and Their Officers or Em¬ 
ployees 

Library References 
Pretrial Procedure <s=>23, 99, 
100, 102, 244-246. 

6730. Cal.—Chronicle Pub. Co v. Superior Court In 
and For City and County of San Francisco, 7 
CalRptr. 109, 354 P2d 637, 54 C 2d 548 
N.Y.—Lakeland Water Dist. v. Onondaga County Wa¬ 
ter Authority, 248 N.E 2d 855, 24 N Y.2d 400, 301 
N.Y.S.2d 1. 

Particular agents or employees • 

(3) N.Y.—Schuster v. City of Mew York, 191 N.Y. 
S.2d 884, 20 Misc.2d 516, 519. 

Wis—City of Neenah v. Afeteen, 142 N.W2d 232, 30 
Wis.2d 596. 

Failure to give timely notice of claim 
NY.—Application of Gnffin, 194 NY.S.2d 82, 20 
Misc.2d 639 

Fact that town not a party does not preclude 
examination of its employee 

N.Y.—Application of D’Angelo, 207 N.Y S 2d 311, 24 
Misc 2d 135. 
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67.60. N.Y.—Scheer v. City of Syracuse, 247 NY 
&2d 223, 41 Misc.2d 1060. 

67.65. Cal.—CastaHne v City of Los Angeles, 121 
CaLRptr. 786, 47 GA.3d 580. 

N.Y.—Free Synagogue of Flushing v. Board of Estimate 
of City of New York, 291 N.Y.S2d 562, 57 
Misc.2d 80. 

Examination of all members of town boards not 
permitted 

N Y.—Mazzara v. Town of Pittsford, 283 N.Y.S.2d 165, 
54 M»c.2d 600. 

67.70. N.Y.—Consolidated Petroleum Terminal, Inc. 
v. Incorporated Village of Port Jefferson, 427 N.Y 
S.2d 66, 75 A.D.2d 611. 

67.75. No sovereign immunity 

N.Y.—-Burke v. Yuddson, 368 N.Y3 2d 779, 81 
Misc.2d 870, affd. 378 NY32d 165, 51 A.D.2d 
673. 

Town 

N.Y.—Skane v. Weber, 384 N.Y S.2d 893, 52 A.D.2d 

1055. 

6730. Md.—Montgomery County Council v. Kaslow, 
200 A.2d 184, 235 Md 45. 


N.Y—Ball v, Monroe County, 415 N.Y3.2d 609, 99 
Misc 2d 97. 

68. Mich.—Sheffield Development Co v City of 
Troy, 298 N W.2d 23, 99 Mich App 527. 
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6935. Agent 

Md.—Mayor and City Council of Baltimore v Austin, 
App, 392 A.2d 1140, 40 MdApp 557, affd. 405 
A.2d 255, 286 Md 51. 

School district In response to a 
plaintiffs notice in a personal injury 
action to take examination of a school 
district employee having knowledge of 
the facts, district has a clear right to 
produce any officer or employee it 
chooses with knowledge of the facts 
but, following the initial examination, 
other specified persons can be made to 
appear for the same purpose where a 
necessity for their appearance is dem¬ 
onstrated. 6941 

69.41. Under Civil Practice Law and Rules 

NY—Martinez v. Union Free School Dist. No. 4, 
Town of Babylon, 246 N.YS.2d 165, 41 Misc.2d 
661. 

71.5. Members of city board of tax review 

NY—Limerick v. Fitzgerald, 220 N.YS2d 865, 29 
Misc 2d 185. 
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71.10. N.Y.—Shennan v. Hoffman, 192 N Y.S 2d 
214, 19 Misc.2d 895—Riehaid v. New York City 
Transit- Authority 262 N Y.S.2d 990, 47 Misc.2d 
669 

Under a statute providing for exami¬ 
nation as a witness under special cir¬ 
cumstances, a board of education may 
be examined as a witness in a proper 
case. 7115 

71.15. Representation of school officer by cor¬ 
poration counsel 

N.Y—Sherman v. Hoffman, 192 N.Y.S.2d 214, 19 
Misc.2d 895. 

§ 29(3). -The State and Ite Offi¬ 

cers or Employees 

Library References 
Pretrial Procedure «=>23, 99, 
100, 102, 244-246.' 

71.50. N.Y.—Carey v. Standard Brands, Inc., 210 
N.Y.S 2d 849, 12 AD.2d 233, affd. 187 NX2d 
562, 12 NY 2d 855, 236 N.Y.S.2d 962 
Schwartz v. Lubrn, 177 N.Y.S.2d 597, 12 
Misc.2d 768—Broad Properties, Inc v McMorran, 
249 N Y.S.2d 626, 42 Misc.2d 1019. 

Waterfront Commission 

N.Y —Application of Waterfront Commission of New 
York Harbor, 206 N.Y£.2d 123, 26Mjsc2d 767— 
Connolly v. O’Malley, 229 N.Y.SJd 845, 17 
AD.2d 609. , 

71.55. Ky.—TnmWe County Fiscal Court v. Trimble 
County Bd. of Health, App* 587 S.W.2d 276. 
N.Y.—Carey v. Standard Brands, Ina, 210 N.YJS^d 
849, 12 AD2d 233, affd. 187 NJB2d 562, 12 
N,Y.2d 855, 236 N.Y.S2d 962 
Broad Properties, Ino. v. McMorran, 249 N.Y 
S.2d 626, 42 Mmc2d 1019. ' i 

72. Cal —Dept of Health Services v. Superior Court 
of Los Angeles County^ 163 CaLRptr. 414, 104 
C.A3d 80, ' 

N.Y.—Greenfield Const Ch; ban vi States 381 N.Y. 
S.24 932, 52 AJX2d 734, 
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State v. Matter Plumbers Ass’n of CSty of Syra¬ 
cuse and Its Vwnrity, 262 N Y.S.2d 323,47 Mtsc.2d 
187. 

Tex.—Texas Dept of Corrections v Herring, 513 
S.W.2d 6. 

Hemng v. Texas Dept of Corrections, CSvApp* 
500 S.W.2d 718, affd* Sup., 513 S.W2d 6. 

Park Comnusskm 

N Y —New York Water Service Corp. v. Palisades In¬ 
terstate Park Commission, 220 N.Y3Jd 489, 14 
AJX2d 794. 

Under CSvfl Practice Law and Rules 

N.Y —Butironi v Putnam County Civil Service Com- 
mission, 288 N.Y3.2d 734, 29 A.D.2d 474. 

Di Santo v. State, 245 N.Y32d 234, 41 MiscJd 
601, affd. 254 N.Y.S2d 965, 22 A-D2d 289. 
Court order required 

N Y —First Nat. City Bank v. State, 398 N.Y.S2d 449, 
59 A.D.2d 710. 

73. N.Y.—Butironi v. Putnam County Gvil Service 
Commission, 288 N.Y.S^d 734, 29 AJD2& 474. 

Broad Properties, Inc. v. McMorran, 249 N.Y. 
S 2d 626, 42 Misc.2d 1019 

73.10, N.Y.—Hibiscus Harbor, Inc. v. Ebersdd, 280 
N.Y.S.2d 44, 53 Misc.2d 868. 

A state is treated like a corporation 
for purposes of discovery. 75 * 15 

73.15. N.Y.—Labowitz v. Stale, 406 N.YS.2d 676, 
95 Misc.2d 183 

§ 29(4). -Partnerships and Un¬ 

incorporated Associa¬ 
tions 

Library References 
Pretrial Procedure «8»23, 99, 
100, 244-246. 

73.50. N.Y.—Wapnick v. Puttennan, 329 N,YA2d 
371, 38 A.D.2d 720 . 

Hamburg V. Gromk, 19 N.YSJd 762, 19 
Misc. 2d 901. 

73.52. N.Y.—Hudson VaL Shopping Associates v. 
Big V of Kingston, Inc, 341 NY32d 354* 41 
A~D.2d 708. 

§ 30(1). Grounds and Purposes of 
Examination 

Library References 
Pretrial Procedure <s»16, 26, 28- 
80, 93,173, 174, 242, 273, 274. 
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7335. La.—Ogea v. Jacobs, 344 So2d 953. 

73.70. CaL—Associated Brewers Distributing Co. v. 
Superior Court of Los Angeles County, 55 Cat 
Rptr. 772, 422 P.2d 322, 65 G2d 583. 

N.H —Hartford Acc. St Indem. Co. v. Cutter, 229 AJd 
173, 108 NJtL 111 
Determining jurisdiction 

Del—Koiyba Corp! v. Banque Nationale De Paris, Ch* 
316 A 2d 585. 

73.7 5. CaL—West Pico Furniture Co. of Los Angeles 
v. Superior Court In and For Los Angeles County, 
15 CalRptr. 119, 364 P.2d 295, 56 C2d 407. 
Fred Howland Co. v. Superior Court of Los 
Angeles County, 53 Cal.Rptr. 341 r 244 CAJd 605. 
Cola—Cameron v. District Court in and far First 
Judicial Dist., 565 P2d 925, 193 Cola 286, II 
A.L.R.4th 1236. 

Fla.—Boye v. Cash, App., 160 So,2d 534—Herold v. 
Computer Components Intern., Inc* App., 252 
So2d 576,56 A.L.R.3d 1101—Wadtms v. Mother's 
Auto Sties, Ino, App., 264 So.2d 439—Reynold* y. 
Hofmann, App* 305 So£d 294. 

Kan.—Muck v. (Mm, 419 P.2d 1017, 197 Km. 594. 
Ky,—Corn* Dept of Highways v. Frank Fbhr Brewing 
Co* 376 S.WOd 541. 
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Need not specify facts expected to be uncovered 
Ohio—Rossman v Rossman, 552 N E 2d 149, 47 Ohio 
App2d 103, 1 0.03d 206, 
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86 . Conn.—Manufacturer’s Advertising, Inc v Pan¬ 
coast, 238 A,2d 810, 4 Conn Cir 668 
Del —Greyhound Corp v. Heitner, 361 A 2d 225, revd 
on oth. grds. 97 SCt 2569, 433 US. 186, 53 
L Ed.2d 683. 

Mo.—State ex rel. Kroger Co v Craig, App, 329 
S W.2d 804—State ex rel Boswell v Curtis, App, 
334 S.W 2d 757. 

N.Y—In re Welsh’s Estate, 265 NYS.2d 198, 24 
A D 2d 986 

Brown v Bullock, 230 N Y S 2d 660, 35 Misc 2d 
370 affd 235 N Y.S 2d 828, 18 AD 2d 656, affd 
235 N.Y S.2d 837, 17 A D.2d 424—Takrman v 
Maimoiudes Hospital of Brooklyn, 235 N Y.S 2d 
51, 37 Misc 2d 289 

N.C—Kohler v, J A Jones Const Co, 155 S E.2d 558, 
271 N.C. 187 

Brown v. Alexander, 160 S E 2d 516,1 N C App 
160—Hendrix v Alsop, App, 161 S E 2d 772, 1 
N.C. 422—Goforth v Jim Walter, Inc, 201 S E.2d 
51, 20 N.C App 79 

Pa.—Potter Bank and Trust Co v Gage, 41 Ene 159 
Tex.—Bryan v. General Elec Credit Corp, Civ App „ 
553 S W2d 415. 

Utah—Bainum v Mackay, 391 P2d 436, 15 Utah2d 
295—State By and Through Road Commission v 
Petty, 412 P2d 914, 17 Utah2d 382, 

Interrogatories held not improper as fishing ex¬ 
pedition 

NJ.—Beecroft v Point Pleasant Printing & Pub Co, 
197 A 2d 416, 82 NJ Super 269 

What constitutes fishing expedition 

(2) Other matters 

N.Y—In it Healy’s Estate^ 304 N.Y.S2d 63, 60 
Misc 2d 447 

87. Del,—Cannon v Union Chemicals & Materials 
Corp, 144 A.2d 145, 37 Del Ch 399. 

87.5. Cal—Roberts v. Superior Court of Butte Coun¬ 
ty, 107 Cal Rptr 309, 508 P 2d 309, 9 C 3d 330 

88. N.H.—Smith v. American Emp. Ins Co., 163 
A 2d 564, 102 N.H 530 

N.Y.—S N. Hoffert Diamond Co. v Valentine, 285 
N.Y S 2d 129, 29 A D.2d 517-Bragham v Wells, 
Rich, Greene, Inc, 311 N YS2d 509, 34 AD2d 
924. 

Scheer v. City of Syracuse, 247 N Y S.2d 223, 41 
Misc.2d 1060 

Pa —In re 1958 Assessment of Glen Alden Corp, 17 D 
Sc G2d 624, 48 Luz-LReg. 221—Cassell v. Mor- 
rone, 73 Dauph. 324—L. Prank Markel & Sons, 
Inc v. Weaver, 31 D & G2d 319, 82 Montg. 142 
SC—Cook v Douglas, 126 S.E2d 20, 240 S.C 373. 
Wash —Weber v. Biddle, 431 P 2d 705, 72 Wash.2d 22 
Disclosure of other side’s case permissible 
Mich.—Roe v. Cherry-Burrell Corp., 184 N.W.2d 350, 

28 Mich.App 41 

Pa.—Manchd v Wal, 416 A 2d 1054, 272 Pa.Super. 
591. 
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89. N.Y.—Welch v. Globe Indem. Co., 267 N.Y S.2d 
48, 25 A*D.2d 70. 

Brunswick Corp. v. Aetna Cas. Sc Sur. Co., 269 
N.Y.S.2d 30, 49 M«c.2d 1018, mod. on oth. grds. 
278 N.Y S.2d 459,27 A.D.2d 182—Neal v. Spence, 
278 N.Y S.2d 919, 53 Misc.2d 518. 

“Work product” of opposing party 
Cal.—Brown v. Superior Court In and For Butte Coun¬ 
ty, 32 C&LRptr 527, 213 CA.2d 430-Southern 
Pac. Co. v. Shasta County Superior Court, 83 
Cal.Rptr. 231, 3 GA3d 195, 

Mo.—State ex rel Premier Panels, Inc. v. Swink, App, 
400 S.W.2d 639. 

Neb.—Haarhues v. Gordon, 141 N.W.2d 856, 180 Neb 
189. 


N Y —Fromkes v Northeastern Life Ins Co of N.Y., 
212 N YS2d 454, 13 AD2d477 
(2) Other matters. 

Cal —Bolles v. Superior Court for San Francisco Coun¬ 
ty, 93 Cal Rptr 719, 15 CA.3d 962 
Fla.—Pinellas County v Carlson, 242 So,2d 714 
Mich —Roe v Cherry-Burrell Corp, 184 N W 2d 350, 
28 Mich App 42 

Tests made 

Ohio—Kelly v. Nationwide Mut. Ins. Co, 188 N E.2d 
445 

Where witnesses not unavailable to examining 
party 

La—Mangrum v Powell, App, 181 So.2d 400, 

89.5. N.Y—JJ Uttle & Ives Co. v Hanover Ins. 

Co, 231 N Y S.2d 674, 34 Misc 2d 961 
Pa —Moulton v. Philadelphia Suburban Transp. Co, II 
D & C 2d 56, 44 Del Co 157—McCracken v 
Doklan, 14 D & C2d 694, 8 Bucks 89—Parry v 
City of Wilkes-Barre, 48 Luz L.Reg, 145—Altschu¬ 
ler v. Vance, 74 Montg 204, 72 York 81. 

90. Pa.—Dornan v Johnston, 27 D. & C 2d 347, 42 
Wash Co 183 

91. NY—Reynolds v South Buffalo Ry Co, 196 
N Y S 2d 933, 21 Misc.2d 1025. 

Fa—Decker v Pohlidal, 22 D & C2d 631. 
Information for cross-examination as material 
N Y.—Chase v. Patron Transmission Co., 304 N YJS.2d 
866, 61 Misc 2d 200 

Preparation for cross examination legitimate 
objective of discovery 

Del—Brandywine Shoppe, Inc, v State Farm Fire & 
Cas Co, Super, 307 A 2d 806 

91.10. Disclosure not permitted 
N Y —Consolidated Edison Co. of New York, Inc v 
State Bd of Equalization and Assessment, 446 
N Y S.2d 995, 112 Misc.2d 422 
91.25. Ariz —Zimmerman v Superior Court In and 
For Mancopa County, 402 P 2d 212, 98 Ariz. 85, 
18 ALR.3d 909 

91.30. Anz.—Zimmerman v Superior Court In and 
For Mancopa County, 402 P 2d 212, 98 Anz 85, 
18 ALR.3d 909 

N Y —Abby Finishing Corp v. Electrospace Corp, 234 
N Y.S 2d 398, 37 Misc.2d 195 

Impeachment weighed against benefits of pro¬ 
tecting work product 

Cal —Brown v Superior Court In and For Butte Coun¬ 
ty, 32 Cal Rptr 527, 218 GA.2d 430. 
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93. Importance of information weighed against 
hardship 

CaL—Borse v. Superior Court In and For Sacramento 
County, 86 CaLRptr. 559, 7 GA.3d 286. 

93.5. Cal —Universal Underwriters Ins. Co v. Superi¬ 
or Court for Los Angeles County, 58 CaLRptr 
870, 250 GA2d 722. 

N Y-UM. Sc M. Financial Corp v. Hirsch, 228 N.Y. 

S 2d 9, 16 A.D.2d 770 

94. Ky.—Mulknax v Lighthouse Realty Corp. of 
Port Charlotte, 402 S W.2d 437. 

To determine idle or malicious cariosity 

Mich.—Cashel v. Smith, 324 N.W.2d 336, 117 Mich. 
App. 405. 

96. N.Y —Tilson v Bark, 275 N.Y S.2d 600, 52 
Mac 2d 338. 

98. N M —Fort v Neal, 444 P.2d 990, 79 N.M. 479 - 
N Y —Vasquez v. East River Day Camp, Imx, 186 
N.Y.R2d 166, 17 MiscJLd 385. 

1. MicL—Daniels v. Allen Industries, Inc., 216' 
N.W.2d 762* 391 Mich* 398*, 

5. N.Y—Edenbaum v. Cook’s Travel Service, 293 
N.Y.S.2d 842, 57 Mlsa2d 993 

Other matters have been held not to 
defeat the right to examioation* 6 ' 1 , 
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6.1. Del—Kotyba Corp. v Banque Nationale De Par¬ 
is, Ch. f 316 A.2d 585 

N.Y.—Boser v. UmroyaL lac* 331 N.Y^2d 74, 39 
AD.2d 632, 

Small amount of recovery sought 

N.Y.—Edenbaum v Cook’s Travel Service, 293 N.Y. 
S.2d 842, 57 Misc 2d 993. 
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6.5. N Y.—Brunswick Corp. v. Aetna Cas. & Sur. 

Co, 278 N Y.S 2d 459, 27 A D.2d 182. 

6 JO. N Y.—Takrman v. Maimomdes Hospital of 
Brooklyn, 235 N.Y.SJd 51, 37 MiscJd 289 
655. N.Y —Mudge v. Thomas J. Hughes Const Ox, 
225 N Y S.2d 833, 16 AJD.2d 106, 95 ALJt2d 
1055 

Hable v. Anderson, 262 N Y.S.2d 555, 47 
Mtsc.2d 318. 

Pa.—Goins v. Pery, 115 PLJ 1 
Further discovery not necessary 
Cal.—Universal Underwriters Ins. Co. v. Superior Court 
for Los Angeles County, 58 CaLRptr 870, 250 
C A.2d 722. 

N Y.—Gunther v Roaman’s Inc., 273 N Y.S.2d 90S, 26 
AD.2d 810 

Booth, Lipton & Upton v. CasseL, 274 N YJSLZd 
90, 51 Misc 2d 853, affd- 278 NY.S.2d 178, 27 
A.D 2d 706. 

Reopening of discovery denied 
NJ.—Packaging Industries Limited v Hayduchok, 229 
A»2d 261, 94 NJ Super 494 

6.60. Further examination held appropriate 

N Y —Untermeyer v. U5. Olympic Ass’n, 231 N.Y. 
S.2d 669, 34 Misc.2d 572 

75. N Y —Harrington v Gty of Albany, 183 N.Y 
S.2d 376, 8 AD.2d 545—Kollsman Instrument 
Corp. v. Daily Mirror, Inc., 183 NY.S.2d 525, 7 
AD2d 975, app. den. 185 N.Y.&2d 746, 8 
AD 2d 698—Wiassman v Mutual Life Ins. Co. of 
New York, 345 NY.S2d 565, 42 AD.2d 558. 

Valentme Dolls, Inc. v. McMillan, 202 N.Y.S2d 
620, 25 Misc.2d 551—Lachoff v. Lachoff, 330 N Y. 
S2d 227, 69 M3sc2d 512. 

7.10. Ga.—Benefield v. Malone, 139 S.R2d 500, 110 
GaApp 607 
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7.25. Special drcnmstances not required 
N.Y—Kail v. Kardas, 223 N Y.S.2d 645, 30 M»c.2d 
556. 

750. N.Y.—Wolf v Doyle, 200 N.Y5.2d 95, 10 
AJD.2d 916—Aronson v. Fasolo, 207 N.YR24 
100,12 AD.2d 459—Maso Mach. Sc Tool Corp. v. 
Sabatino, 223 N.Y5:2d 314, 15 A. & D,2d 579- 
Kuzmak v. Atlantic Cement Co., 248 N.Y52d 
115, 20 At).2d 845—Pearson v. Rosenberg, 254 
N.Y.S.2d 690, 22 AD.2d 225—Ghick v Rosen- 
sud, 270 N.Y.S.2d 136,25 AD.2d 838, app. dkm. 
219 NJEL2d 873, 18 N.Y.2d 676 273 NY.SJd 
424 

§ 30(2). -Disclosure of Names 

and Location of Witness¬ 
es, Parties, and Other 

Persons 

library References 
Pretrial Procedure «=»16, 93, 

173, 174, 242. 

750. Identity of party bringing action 

N.C—Furr v. Simpson, 155 SJE.2d 746, 271 N.G 221. 

Names and addresses of members of defendant 
partnfinmp 

Ohio—Director of Highways v Lordstown Realty (X. 

262 NJB5d 570, 23 Ohio App5d 233. 

9. iBi—Griffith v. Pincham, 384 NJL2d 870, 24 HL 
Dec. 3, 67 Ifl.AppJd 316. 

Miss.—GJ5. cited hi Pnde v. Quitman County Voters 
League 226 Sold 735, 738. 
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PfiQfi 14 

H. N.Y.—Aa&atamcf Roland, 198 N. Y.S 2d 792, 
!OAJ>.2d263. 

Appficario* of Wtfler, 193 N.Y.E2d 929, 20 
Mfes&t 630—Application of D’Angela, 207 N.Y. 
&2d 311, 24 IflscJd 135—Eastern Kodak Co v 
Fotouat Corps 309 N.Y.S.2d 677, 62 Mnc.2d 

was. 
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ILL OwmiI njr It —dr If aad sored on 


M.Yj — Freednaan v. Statewide Madnaery, lac, 192 
KYJUd 196, 19 Mac2d 930. 

1L3. N.Y.—Potamkm GafiSac Corp. v, Kanngard, 
420 RY-S2d SCR 100 M3fe2d 627 


RY.—New Jersey Stale Bride A Sales Corp v 
Queeadand Redly Coijm 340 RY S2d 843, 72 
MfocM 747. 

314. RY.—-Wtatentem v. PbBnd, 270 N.Y.S.2d 
33LSMta2d354 
Verified answer by party 
RYs-Ftaednm v. Statewide Madrinoy, lac, 192 
RYJL2d 196,19 Mtax2d 93a 
11 A. CsL—Paqple ▼. Superior Coast for Lor Angeles 
Cbanty, 56 QLRpcr. 393, 248 CA2d 27& 
Iowa—Wheatley v. Hddenra, 102 N WJd 343, 2S1 
Iowa 695. 


ftu— U* Fask Market A Seat, lac v. Wearer, 31 D. A 
CL2d 319, 82 Moats. 142. 

134& CM—Budget Finaaoc Ffaa v. Superior Court 
la aad For State Qv Goofy, 110 CaLRptr. 302, 
34 CLA-3d794. 

RJ.—Rjcgooki v. Scfeept, 219 AJSd 426, 91 NJ.Super 

", m 

RYV-Latz v. Gastricooe, 178 RYJSL2d 97, 13 Wise 2d 
819—Bocfafeoiz v. Mid-Hfand Hospital 184 RY. 
S2d 345,17 MocJd 1S5—Application of D'Ange¬ 
lo*, 207 RYJSJd 311, 24 M*sc2d 135. 

Pa^-Uteted Intedumge. lac, of NY. v. Young, 24 D. 
AC2d 149, IjOCbesL 86. 

till. N.Y.—IsGsbertBB v. John Warren Co, 246 
RYjSLSd 540, 20 AD Jd 658. 
c KorKBKWski v. Greenpoint Hospital, 234 N.Y 
Ss2d 739—Spano v. FraSck, 264 N.Y.K2d 719, 48 
Mac2d 375—Rivera v. Stewart, 273 N.Y.S.2d 644, 
51 Mfoc2d 647—Real v. Spence, 278 N.YjS2d 
91* 53 Mac2d 518. 


Beatricdav m dta ci oaa r e of witness arming 

RYv-Beyer r. New Y«t T*L Col, 305 N.YA2d 265, 
Blik2im 



lUMimid v. BM 487 AJ2d 759, 198 NJ.Su- 

per.449. 


1105. Md.—Baltimore Tenant Co. v. Memnotti, 
m AM 768,227 Md. 8. 


NW<7 

1U1 CM BsnifT v, SeperidrCbart In and For Los 
Angeles County, 32® R20 98$, 163 CAJd 277. 

1122. fkr~Haited tawdtangc, Inc of N.Y. v 
Yoeai,24D.AC2dM9, 10 Cheat. 86. 

1121 Ha-—American Health Ffsa, Inc. v. Kostner, 
Ajp» 367 Salt 2M. , 

tor Birhwter «. Rod Wt Stwa, be 216 N Y 
t»«r.8»dta 1 

Vkr-floaM v. State Botany Cbnnd ni ooer , 135 
REM 136,205 Ya. SI 

1121 Dri.—Qe» v. Cteyder Gorp., 166 A_2d 431, 

" 39BMC hm,' 

*UA CM —Sa&gh Superior Goat in and For San 
Joaqaa Cbwty, II CMJEptr. MS, IS9 CJUd 6, 

, If AX4UM 6WL 

Ftar-topeB ▼. WNfod App* W 3S# T 


Ga,—Nathan v Duncan, 149 S E 2d 383, 113 GcApp 
630—Grant v Huff, 178 S E 2d 734, 122 GcApp 
783 

Hawaii—-Same&huna v. Yamashmo, 642 P.2d 544, 3 
Haw App 130 

Ill—Orison v Healey, 215 N,E2d 831, 69 IILApp.2d 
236. 

Iowa—Bengford v Orient Corp„ 156 N.W2d 855. 

Mich —Roe v Cherry-Burrdi Corp., 184 N W.2d 350, 
28 Mich App 42 

Mo.—Everett v Motnsoa, 478 S.W.2d 312 

State ex rd Moeller v. Dixoa, App, 456 SW.2d 
594 

N H—Willett v. General Eke, Co, 306 A.2d 789, 113 
NH 358. 

NJ —Brown v. Mortimer, 242 A.2d 36, 100 NJ Super 
395 

N.Y—Peretz v. Blefacki, 298 N Y.S2d 805, 31 AD 2d 
934—Workman v. Boylan Btuck, Inc, 321 NY 
S.2d 983, 36 A.D.2d 978—Zdlman v. Metropolitan 
Transp. Authonty, 339 N.Y S 2d 255, 40 AD.2d 
248—Wolken v. E W. Howell Co, 339 N.Y.S2d 
272, 41 AD.2d 545—Barton v Diesel Const. Co, 
lac., 365 N.Y S.2d 197, 47 A_D.2d 729. 

Majchrzak v. Hagexty, 268 NY.S.2d 937, 49 
Misc2d 1027 

Ohio—Penn Cent Transp Co. v. Arroco Sted Ccyp, 
271 N E2d 877, 27 Ohio Misc. 76-Gates v. Baker, 
346 N.Y.S.2d 128, 74 Msc2d 891. 

Pa.—Pozzi v. YeBow Cab Co, 9 D. A C.2d 603—Huns- 
berger v. Pennsylvania R. Co., 11 D. A C2d 
335—Casey v. Greyhound Corp, 74 Dauph. 5— 
Glatfelter v. Daiver A Ephraia Tel. Co., 56 Lane. 
Rev. 205—Hdkr-Murray Co v Sharon Builders 
Supply Co., 33 D & C.2d 189—Hmdermyer v. 
Hamsburg Glass, Inc, 82 Dauph. 55—Baker v. 
Ready Mixed Concrete Co of Lancaster, Pa., 59 
Lane Rev. 313—Glisson v. Carlin, 34 D A G2d 
433, 83 Montg. 269, 56 Mun 280, app quashed 
204 A.2d 285, 204 Pa^uper. 335—Pietrak v. Kuhn, 
39 D A G2d 514, 16 Bucks 165—Scott v Swaha, 
41 D. A G2d 247, 32 Ldi.EJ. 170 

EC—South Carolina State Highway Dept v Booker, 
195 S.E2d 615, 260 EC 245. 

Term —MacDoundtt v Blankenship, 417 EW.2d 713, 57 
Tenn.App. 224. 

Utah—State By and Through Road Commission v. 
Petty, 432 P.2d 914, 17 Utah2d 382. 

Wk—Carlson Heating. Inc v Onchuck, App., 311 
NW2d 673, 104 Wa2d 175. 

Disclosure not required 

(2) Other matters. 

N Y.—Parkmed Co. v. Pro-Life Counselling, Inc, 450 
N.Y E2d 23,88 AD 2d 534. 

Pa.—Ludwig v. Philadelphia Transp Co., 14 D. A C.2d 
432—Sandbag v. Schechtman, 30 Northumb LJ 
65—Perantean v. Fern’s Kartway, Inc, 30 D A 
C.2d 455, 13 Bucks 160—Henry v. Johnston, 36 D. 
A C2d 523. 

Purpose of ride 

(2) Other statements of purpose 

Alaska—Fairbanks Pub. Co. v. Francisco, 390 P.2d 784 

Neb.—Cardenas v. Peterson Bean Co., 144 N.W.2d 154, 
180 Neb. 605 

Pa.—Poulson v Gamble, 178 A-2d 839, 197 Pa.Super. 
300. 

Good policy 

Wk—State ex rd Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Expert witnesses 

Fla.—Haitstone Concrete Products Co. v. Ivancevkh, 
App., 200 So.2d 234. 

Iowa-^Etobbins v. Iowa-Dlinas Gas A Elec. Co., 160 
N.W.2d 847. 

Utah—State % and Through Road Commission v. 

Petty, 412 P.2d 914, 17 Utah2d 382. 
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1131 Anz.—State ex rd. Willey v. Whitman, 370 
P2d 273, 91 Ariz. 120. 

Idaho—Sanders v. Ayrhart, 404 P.2d 589,89 Idaho 302. 


N.Y.—Rosch v J A L Holding Corp, 443 N.Y S 2d 
638, 111 Misc2d 72. 

Pa.—Paxton v. Maio, 59 Lane Rev 327 

Production not required 

Pa.—Sunbeam Corp v Hess Bros, 11 D. A C 2d 643, 
27 Leh.LJ 297 

Matter resting in sound discretion of trial court 

Pi,—Poulson v Gamble, 178 A 2d 839, 197 Pa Super. 
300. 

11.56. HI—O’Brien v Stefemak, App., 264 NE2d 
781, 130 IIl.App.2d 398 

Form of interrogatory improper 

(2) Other forms 

Pa—Ross v. Lister, 21 D. A C2d 51. 

Determining remoteness of residence 

N.Y.—Benukow v Allstate Ins. Co, 355 N.Y S 2d 964, 
78 Misc,2d 90. 

11.58. La.—Miller, Smith A Champagne v. Capital 
City Press, App., 142 So.2d 462 

S.C.—Hodge v. Myers, 180 SE.2d 203, 255 S.C. 542. 

11.60. N H.—Willett v General Elec. Co, 306 A 2d 
*789, 113 NH. 358. 

11.62. La.—Aetna Ins Co. v Morgan & Lindsey, 
Inc., App., 238 So.2d 212. 

11.64. La —CLJJS. cited in Aetna Ins. Co v Morgan 
A Lindsey, Inc., App., 238 So 2d 212, 216. 

11.66. DeL—Fauerbach v, Williams, Super, 235 A 2d 
281. 

Mich.—Peasky v, Quinn, 128 N W.2d 515, 373 Mich. 

222 . 

Mo.—Skate ex rel Gray v Jensen, 395 S.W 2d 143, 19 
A.L R.3d 1109 

N.H.—Roy v. Monitor-Patriot Co., 290 A 2d 207, 112 
NH. 80 

N.Y —Zenna v St Vincent’s Hospital of City of New 
York, 216 N.Y S 2d 453, 13 AJ>.2d 824—Zenna v 
St. Vincent’s Hospital of Gty of New York, 216 
NY.S2d 453, 13 A.D2d 824—Rios v. Donovan, 
250 NY.S2d 818, 21 A.D.2d 409—H. Diamond 
CO. V. Lloyd’s Underwriters, 311 N.Y S 2d 334, 34 
A.D.2d 768. 

Buckwalter v. Food Fair Stores, Inc,, 216 N.Y 
E2d 427, 29 Misc.2d 93—WoUen v. B. R. DeWitt, 
Inc., 193 N.Y.S 2d 522, 20 Miss.2d 109—Kaye v 
Penguin Cab Corp, 243 N.Y S.2d 380, 40 Misc 2d 
476—Rivera v. Stewart, 273 N.Y.S 2d 644, 51 
Misc 2d 647—Coleman v. Kirkey, 279 N.Y.S2d 
803, 53 Mtsc.2d 947 

N D.—Holloway v. Bhie Cross of North Dakota, 294 
N W 2d 902. 

Disclosure not required of possible witnesses 

NY.—Art Giamberdmo, Inc v Mileo, 193 N.Y.S.2d 
541, motion den. 187 N Y.S.2d 342, 8 A D 2d 770, 
app dism. 191 N.Y S 2d 156, 8 A.D.2d 992. 

Names pertaining to work product of attorney 

N.Y.—'Varner v. Winfield, 307 N.Y.S2d 3, 33 A D.2d 
807. 

Lauren v GoUin, 282 N.Y S 2d 811, 54 Misc.2d 
512—Hartley v. Ring, 296 NY.S.2d 394, 58 
Misc 2d 618 

Corporate party’s agents and employees not 
within rule 

N.H.—Humphreys Corp. v. Margo Lyn, Inc, 256 A.2d 
149, 109 N.H. 498. 

11,68. Kan.—Grubb v. Grubb, 493 P.2d 189, 208 
Kan. 484. 

N.Y.—In re Pennmo’s Estate, 246 NY.S2d 348, 41 
Misc.2d 791—SanfHipo v. Baptist Temple, Inc, 276 
N.Y.S 2d 936, 52 Misc 2d 767. 

Disclosure of witnesses to accident required 

Mo —Laws v City of WeUston, 435 S W 2d 370 

N.Y.—'Workman v Boylan Buick, Inc, 321 N.YS2d 
983, 36 AD.2d 978. 

Holihan v. Regina Corp., 282 N Y S.2d 404, 54 
Misc 2d 264—Lauren v Gollin, 282 N Y.S 2d 811, 
54 Misc.2d 512—Hartley v. Ring, 296 N.YS.2d 
394, 518 Misc.2d 618-Clamp v Boldt, 310 N.Y. 
S.2d 91, 62 Misc.2d 886 
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11.70. Cal—City of Long Beach v. Superior Court 
for Los Angeles County, 134 Cal-Rptr 468, 64 
C A.3d 65 

N.H.—Gibbs v. Prior, 220 A.2d 151, 107 N.H. 218 
N Y.—O’Dea v. City of Albany, 275 N.Y S.2d 687, 27 
A.D.2d 11 

Sanfilipo v Baptist Temple, Inc, 276 N.YS.2d 
936, 52 Misc.2d 767. 

11.72. N.Y.— Raraetti v. Judge, 448 N.Y.S 2d 772, 87 
AD.2d 814 
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11.74. Mo.—State ex id. Williams v Vardeman, 
App., 422 S.W.2d 400 

NH—Roy v Monitor-Patriot Co., 290 A.2d 207, 112 
N.H. 80. 

N.Y—O’Dea v. Qty of Albany, 275 N.YS.2d 687, 27 
A.D.2d 11 

Votey v New York City Transit Authority, 260 
N.Y.S 2d 124, 46 Misc2d 554—Newton v Board 
of Ed. of Half Hollow Hills, Central School Dist. 
No. 5, 275 N.Y.S.2d 494, 52 Misc.2d 259—Maffeo 
v. Comtous, 286 N.YS.2d 550, 55 Misc2d 779 
11.80. Cal.—Hallendorf v. Superior Court of Santa 
Clara County, 149 Cal.Rptr 564, 85 C.A.3d 553. 
Conn.—St. Martin v. Manchester Radiologists, Inc., 248 
A.2d 787, 28 Conn.Sup. 52. 

Md.—Wagonhdm v Maryland State Bd. of Censors, 
258 A 2d 240, 255 Md. 297, affd. 91 S Ct. 966, 401 
U.S. 480, 28 L,Ed.2d 205. 

Mich.—Klabunde v Stanley, 181 N.W.2d 918, 384 
Mich, 276, 

Kemen v. Rendziperis, 233 N.W 2d 281, 62 
Mich.App. 359. 

N.H—Humphreys Corp. v. Margo Lyn, Inc, 256 A.2d 
149, 109 N.H. 498. 

NJ-Cermak v. Hertz Corp, 147 A.2d 800, affd. 147 
A.2d 795, 28 N.J. 568 
Tex.—Werner v. Miller, 579 S.W.2d 455 

II. 82. Cal—Gnmshaw v. Ford Motor Co., 174 Cal. 

Rptr. 348, 119 C.A3d 757 

Dd.—Fauerbach v. Williams, Super., 235 A 2d 281. 

III. —Menddson v. Femgold, 387 N.E.2d 363, 25 Ill. 

Dec. 707, 69 IlLApp3d 227. 

Minn.—Sanchez v. Waldrup, 136 N.W 2d 61,271 Minn. 
419. 

Tex.—Werner v. Miller, 579 S.W.2d 455 

In New Jersey 

(2) N.J.—Williams v. Marziano, 188 A.2d 314, 78 
NJ.Super. 265. ■ 

list of expert witnesses held discoverable 

Pa.—Nissley v. Pennsylvania R Co., 259 A.2d 451,435 
Pa. 503, cert. den. 90 S.Q. 1528, 397 U.S. 1078, 25 
L.£d.2d 813. 

§ 30(3). -Knowledge of Appli¬ 

cant and Person Interro¬ 
gated 

Library References 
Pretrial Procedure <£=>16, 93, 
173,174, 242. 

11.90. Cal.—Bunnell v Superior Court of Alameda 
County, 62 Cal.Rptr 458, 254 CA.2d 720. 

HI—Day v. Illinois Power Co., 199 N£2d 802, 50 
HI. App 2d 52. 

Iowa— CJS. quoted at length in Jones v. Iowa State 
Highway Commission, 157 N.W 2d 86, 88, 261 
Iowa 1064, app. after remand 185 N.W.2d 746. 
N.Y—Looker v. Hennessy, 256 N.Y.S.2d 666, 45 
MiscJ2d 260-Gates v. Baker, 346 N Y.S.2d 128, 
74 Misc.2d 891. 

12. CaL—Singer v. Superior Court of Contra Costa 
County, 5 CaLRptr 697, 353 P2d 305, 54 C2d 
318. 

Conn.—Atkins v. Lamb, 172 A.2d 623, 22 Conn.Sup. 
343. 

N.Y.—Posner v. Nova Tabk Pad Co., 216 N.Y.S.2d 
137, 28 Misc.2d 945—Maltadcs v. Maliades, 221 
N.Y.S.2d 709, 31 Muc.2d 944—Reliance Ins. Co. 


v. Nedloyd Line, NV. Stoomvaart-Maatscbappij 
“Nederland”, 262 N Y.S.2d 958, 47 Misc.2d 640- 
First Nat. City Bank v Valentine, 306 N.YS.2d 
227, 61 Misc.2d 554 

Pa.—Busch v Williams, 73 Montg 430—Hedden v 
Titman, 50 Luz.L Reg. 118—Cloder v Horvath, 27 
D & C 2d 180, 78 Dauph. 366—Prep v Pennsylva¬ 
nia Turnpike Commission, 80 Dauph. 1. 
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13. NY.—Rooney v Hunter, 274 N.Y.S2d 376, 26 
A.D.2d 891 

Judd v. Park Ave Hospital, 235 N.Y.S.2d 843, 
37 Mis<x2d 614, affd. 235 N Y32d 1023, 18 
A D.2d 766. 

Information known only to opponent's attorney 

Cal—Smith v. Superior Court In and For San Joaquin 
County, 11 Cal Rptr. 165, 189 C A 2d 6, 88 A.L 
R2d 650 

14. Mo.—State ex rel. St. Louis Pubhc Service Co v 
McMillian, 351 S.W,2d 22. 

NY—People v. Anaconda Wire & Cable Co., 244 
N.Y.S.2d 141, 19 A.D.2d 868 
Pa.—Cassell v Morrone, 73 Dauph. 324 

Conversation 

(1) N.Y—Reynolds v South Buffalo Ry. Co., 196 
N.Y.S.2d 933, 21 Misc.2d 1025. 

14.5. NY—Neal v. Spence, 278 N.Y.S.2d 919, 53 
Misc2d 518. 

15. N.Y —Dickinson v Chock Full O’Nuts, 293 N.Y. 
S2d 785, 57 Misc.2d 991. 

Pa.—Pennsylvania Power & Light Co. v. Scheib, 82 
Dauph. 371. 

15.5. N.Y—Yannotti v. Yannotti, 187 N.Y.S,2d 61, 
20 Misc.2d 973. 

§ 31. -To Enable Party to 

Frame Pleadings 

Library References 
Pretrial Procedure <$=*16, 93, 
172, 241, 242, 272. 

15.50. U.S.—Solargen Elec. Motor Car Corp. v. 
American Motors Corp, DCN.Y, 506 F.Supp. 
546 

Anz.—Schwartz v. Schwerin, 336 P2d 144, 85 Anz. 
242. 

Ark.—Marrow v State Farm Ins. Co., 570 S.W.2d 607, 
264 Ark. 227. 

Miss.—Ford v Commercial Securities Co., 109 So.2d 
352, 236 Miss. 130 

N.Y.—Martell v. Martell, 179 S.YS.U 533, 7 A.D2d 
641. 

Cidilko v. Palestine, 207 N.Y.S.2d 727, 24 
Misc2d 19—Application of Heller, 293 N.Y.S.2d 
869, 57 Misc.2d 976—Quirino v New York City 
Transit Authority, 303 N Y.S.2d 991, 60 Misc.2d 
634. 

Pa.—Klein v Com., 9 D. & C2d 792—Dorward v. 
Bpwman, 34 North. 108—Philco Corp v. Sunstdo, 
22 D. & C2d 403, 77 Montg. 27, 74 York 170— 
Lutsko v. Sawlta, 27 D & C2d 246—Rearick v. 
Griffith, 27 D. & C.2d 451, 10 Chest 365—Stahl v. 
Pittsburgh a Lake Erie R.R. Co. 81 Dauph. 303— 
York Flour Mills, Inc. v. Terre Hill Silo Co., 76 
York 191—Mielruk v, Lyszaz, 45 Ene. 313- ; -Good- 
man v. Pagnotti Coal Co., 56 Luz.L.Reg 199 
Tex.—Fisher v. Continental Illmois Nat Bank & Trust 
Co of Chicago, Civ. App, 424 S. W.2d 664, err. ref. 
no rev. err 

Wis—Weinstein v. McCabe, 168 N.W.2d 210, 43 
Wis.2d 76. 

p&n, 

16. N Y.—Application of Roland, 198 N.Y.&M 792, 
10 A.D.2d 263—Swain Pharmacy, Inc. v Rexall 
Drug A Chemical Co, 244 NXS2<i, 50, 19 
A.D.2d 432—Tat* v. Home Ins. Co., 318 N.Y. 
S2d 400, 36 A.D.2d 592. 

Application of D’Angelo, 207 N.Y^Jtd 311, 24 
Mtsc.2d 135—Application of Pelley, 252 N.Y32d 
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944, 43 Misc.2d 1082—Application of Sario, 276 
NY.S2d 41, 52 Misc.2d 547 
N.C—Kohler v.JA. Jones Const Co. 155 &R2d 558, 
271 N.C 187. 

Pa.—Baker v. Markky, 22 Law LJ. 257. 
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S.WJd40O 

L—Myers v. Sl Francis Hospital, 220 A.2d 693, 91 
NJJSuper. 377, 15 A.LR.36 1432. 

v. Southern Pac. Transp. Ca, App., 638 
PM 406, 97 N.M. 194. 
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473, review den. 294 S.E2d 220, 306 N.G 392. 
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Ind—Collins v Bair, 268 N.E 2d 95, 256 Ind. 230. 
Iowa—Roberts v. DeKalb Agr Ass’n, Inc, 143 N W.2d 
338, 259 Iowa 131—Robbins v Iowa-Illmois Gas ft 
Elec. Co, 160 N W.2d 847, 
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NJ.Super. 377, 15 A.L.R3d 1432. 
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losky v. Ziegler, 39 D. A G2d 415—Com, ex rd. 
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NJ—Myers v St Francis Hospital, 220 A 2d 693, 91 
NJ Super. 377, 15 A.LR.3d 1432 

Work product of expert not involved 

NJ.—Myers v. St Francis Hospital, 220 A.2d 693, 91 
NJ.Super 377, 15 ALR 3d 1432 

Effect of claim of privilege 
Mich—Eberfe v Savon Food Stores, Inc, 186 N.W.2d 
837, 30 Mich App. 496 

Psychotherapist and patient 

Cal —Roberts v Superior Court of Butte County, 107 
CaLRptr 309, 508 P 2d 309, 9 C.3d 330 

Discovery allowed 

Ohio—State ex rd Floyd v. Court of Common Pleas of 
Montgomery County, 377 NE2d 794, 55 Ohio 
St2d 27, 9 00 3d 16 

Records of hospital medical review committee 
privileged 

Ga.—Eubanks v Femer, 267 S.E2d 230, 245 Ga. 763. 

Psychiatrist and patient 

Tex.—Gaymer v Johnson, App 5 Dist., 673 S.W.2d 
899, mand. gr 686 S.W2d 105. 

83. Cal.—Fred Howland Co v. Superior Court of Los 
Angeles County, 53 CaLRptr. 341, 244 CA2d 
605 

N.C—Allred v. Graves, 134 %.E2d 186, 261 NC 31. 
Tex—Ex parte Butler, 522 S.W.2d 196 

84. DeL—Ratsep v Mrs. Smith’s Pie Co., Super, 221 
A 2d 598 

Me.—Collett v. Bither, 262 A 2d 353 
Minn—Minnesota State Bar Ass’n v Divorce Assist¬ 
ance Ass’n, Inc, 248 N.W2d 733, 311 Mum. 276 
N.M —Rambo Baking Co of Albuquerque, Inc v Apo- 
daca, App, 542 P 2d 1191, 88 N.M 501, cert, den 
546 P 2d 71, 89 N.M. 6 

NY.—McKelvey v Freeport Housing Authority, 220 
N Y.S 2d 628, 29 Misc 2d 140—Flanigen v Mullen 
& Gunn, Inc, 258 N Y S.2d 609,45 Misc.2d 944— 
Rolmck v. Rolnkk, 261 N.Y.S 2d 414, 46 Misc.2d 
1012—Di Francesco v. Di Francesco, 262 N.Y.S 2d 
831, 47 Misc 2d 632—David Webb, Inc. v Rosen- 
stid, 319 N.Y.S.2d 877, 66 Misc.2d 29, affd. 318 
N.Y.S 2d 441, 36 A.D 2d 691 
Pa.—Woods v. Dunlop, 334 A 2d 619, 461 Pa 35. 

Cobnn v. Aisenstem, 83 Montg. 175 
Tex.—Ex parte Butler, 522 S.W 2d 196. 

Communist party 

NJ.—Nusbaum v. Newark Morning Ledger Co, 165 
A 2d 177, 33 NJ 419 

Proper information obtainable 

Ariz.—Thoresen v. Superior Court In and For Marico¬ 
pa County, 461 P2d 706, 11 AnzApp 62 
N Y—Laveme v. Incorporated Village of Laurel Hol¬ 
low, 272 N Y S 2d 780,18 N Y 2d 635, 219 N.E 2d 
294, app dism. 87 SCt. 1324, 386 US 682, 18 
L.Ed.2d 403 


No apprehension of danger of prosecution 
Me —Huot v Gendron, 284 A.2d 899 
Dismissal of indictment 

Am.—Collins v Doyle, 526 P2d 1257, 22 Anz.App. 
302 

Grant of immunity 

Gal —people v Superior Court of Los Angeles County, 
115 CaLRptr. 812, 525 P2d 716, 12 C3d 421 

Privilege against self-incrimination 
Cal —Shepherd v Superior Court of Alameda County, 
130 Cal Rptr. 257, 550 P 2d 161, 17 C3d 107 
Conn —Westport Nat Bank v. Wood, 328 A 2d 724,31 
Conn.Sup 266 

NJ —Costanza v. Costanza, 328 A 2d 230, 66 NJ 63 

Fear of self-incrimination 

III—People ex rel. Mathis v Brown, 358 N.E2d 1160, 
3 IU Dec 475, 44 Ill. App 3d 783. 
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84.10. Cal—Los Angeles Police Dept v. Superior 
Court for County of Los Angeles, 135 Cal Rptr 
575, 65 CA.3d 661. 

Fla.—Widener v. Croft, App, 184 So 2d 444 
Kan —State ex rel. Ralston v Showalter, 370 P.2d 408, 
189 Kan 562. 

NJ—River Edge Sav. and Loan Ass’n v Hyland, 398 
A.2d 912, 165 NJ Super 540. 

NY—Application of Langert, 173 NY.S2d 665, 5 
A D.2d 586, app. den. 175 N Y S.2d 154, 6 A.D.2d 
777, app dism 182 NYS2d 25, 5 N Y2d 875, 
155 NE 2d 870. 

Personnel history of police officers 
Cal —Gty of San Diego v Superior Court, San Diego 
County, 186 Cal Rptr. 112, 136 CA3d 236 

84.15. Kan.—Berst v Chipman, 653 P 2d 107, 232 
Kan 180. 

N M —St Vincent Hospital v Salazar, 619 P.2d 823, 95 
NM 147. 

N Y —Application of Langert, supra 

Cohalan v. Newsday, Inc, 228 NYS2d 504 
Private reproval of attorney by State Bar 
Cal.—Chronicle Pub Co v Superior Court In and For 
Gty and County of San Francisco, 7 CaLRptr 109, 
354 P.2d 637, 54 C 2d 548 

Identity of insurance company 

Ill—American Ins Co. v. Fonneller, 263 N.E 2d 262, 
123 Ill App.2d 244 

When the right to confidentiality is’ 
invoked to prevent the disclosure of 
personal materials or information, a 
tripartite balancing inquiry must be 
undertaken by the court as to whether 
the party seeking to come within the 
protection of the right of confidentiali¬ 
ty has a legitimate expectation that the 
materials or information will not be 
disclosed, whether the disclosure is 
nonetheless required to serve a com¬ 
pelling state interest, and, if so, wheth¬ 
er the necessary disclosure will occur 
in a manner which is least intrusive 
with the right of confidentiality. 8416 

84.16. Colo —Maittnelli v District Court In and For 
Gty and County of Denver, 612 P 2d 1083, 199 
Colo 163 

84.20. Md.—Hamilton v Verdow, 414 A 2d 914, 287 
Md 544, 10 A L.R.4th 333. 

N Y —Primitive Christian Church, Inc v. Torres Fami¬ 
ly, Inc, 363 N Y $.2d 714, 80 Misc 2d 494 
Pa—In re Washington County Bar Ass’n Grievance 
Committee, 24 D. & C 2d 456 

Executive privilege 

Ala—Assured Investors Life Ins. Co v National Union 
Associates, Inc, 362 So.2d 228 
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Md—Hamilton v. Verdow, 414 A.2d 914,287 Md 544, 
10 A.L.R 4th 333. 

On the other hand, inquiry into the 
mental processes utilized by a govern¬ 
ment body not acting in a quasi-judicial 
proceeding is not precluded where 
there is a showing of bad faith or 
improper behavior. 84,21 

84.21. School board non-renewal of non-ten- 
ured teacher 

Cola—Hadley v Moffat County School Dist RE-1, 
681 P.2d 938. 

84.25. Anz.—Thoreson v Superior Court In A For 
Maricopa County, 461 P.2d 706, 11 Am. App 62 
Cal—Daly v. Superior Court of City and County of San 
Francisco, 137 CalRptr. 14, 560 P 2d 1193, 19 
* G3d 132 

Refusal to grant immunity unjustified 

Cal.—People v. Superior Court for Los Angeles County, 
126 Cal Rptr 297, 53 C.A 3d 996 
84130. Fla.—Yoho v Lindsley, App, 248 So.2d 187 
Ga.—Retail Credit Co, v United Family Life Ins Co, 
203 S.E.2d 760, 130 GaApp 524 
Minn—Christenson v Christenson, 162 N.W.2d 194, 
281 Minn. 507 

N.Y.—Lincoln First Bank of Rochester v Miller, 392 
N.Y.S.2d 542, 89 Misc2d 727 
Wash.—Mothershead v. Adams, 647 P.2d 525, 32 
WashApp, 325, 

Waiver of physician-patient privilege in mal¬ 
practice action 

Mich—Gailitis v. Bassett, 146 NW.2d 708, 5 Mich 
App. 382 

Ohio—Otto v. Miami Valley Hospital Soc. of Dayton, 
Ohio, Inc., 266 N.R2d 270, 26 Ohio Misc. 72 

Privilege held not waived 

Wis,—State ex rd. Kheger v Alby, App, 373 N.W.2d 
57, 125 Wis.2d 468. 

Wash.—Phipps v. Sasser, 445 P 2d 624, 74 Wash 2d 
439. 

Privilege may be waived in other 
ways. 8431 

8431. Mo.—State ex rel Mueller v. Dixon, App., 456 
S.W.2d 594. 

N,Y.—Kew Gardens Sanitarium, Inc. v. Trussed, 255 
N.Y.SJd 742, 45 Misc 2d 104. 

Inclusion of physician on list of intended wit- 

Wash—Phillips v. Sasser, 445 P.2d 624, 74 Wash 2d 
439. 

Feeser v. Wahl 689 P.2d 98, 38 Wash App. 753. 

Voluntary disclosure of part of privileged mat¬ 
ter 

Cal.—Regents of University of Cal. v. Superior Court In 
and For City and County of San Francisco, 19 
CalRptr. 568, 200 CA.2d 787. 

8435. Cal —Ascherman v. Superior Court In and 
For City and County of San Francisco, 62 Cal 
Rptr. 547, 254 C.A.2d 506 

84.40. Alaska—Security Industries, Inc v. Fickus, 
439 P.2d 172. 

Cal.—Coy v. Superior Court of Contra Costa County, 
23 CalRptr. 393, 373 P.2d 457, 58 C.2d 210, 9 
A.L.R.24 678. 

Fla.—Specter v. Alter, App, 138 So.2d 517 
Mich.—Kissel v. Nelson Packing Co, 273 N.W,2d 102, 
87 Mich-App. 1. 

Mo.—State ex rd. Missouri Public Service Co. v. Elliott, 
434 S.W.2d 532. 

NJ.—Metalsalts Cbrp. v. Weiss, 175 A 2d 698, 70 
N J.Super. 355, revd. in part on oth grds. 177 A.2d 
53,71 NJ.Super. 360, on remand 184 A.2d 435. 76 
NJ.Super 291 

N.Y.—Brunswick Cbrp v. Aetna Cas. A Sur. Co., 278 
N.Y,S.2d 459, 27 A D 2d 182 


Kaye v. Penguin Cab Corp, 243 N.Y S 2d 380, 
40 Misc.2d 476. 

Wis—State ex rel Reynolds v Circuit Court for 
Waukesha County, 112 N.W2d 686, 15 Wis.2d 
311, reh den 113 NW,2d 537, 15 Wis.2d 311. 

Names of witnesses 

Cal,—Borse v Superior Court In and For Sacramento 
County, 86 CalRptr 559, 7 C A 3d 286 
Fla.—Surf Drugs, Inc v Vermette, 236 So 2d 108, conf 
to, App., 236 So 2d 148. 

Ga.—Jaynes v Blake, 168 S E 2d 832, 119 Ga.App. 748 
N.Y.—Hoffinan v Ro-San Manor, 425 N.Y.S2d 619, 
73 AD.2d 207 

Wis.—State ex rel Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W2d 387, 34 Wts.2d 559 

Scope of inquiry 

N Y —Lemer v. Lerner, 454 N.Y.S.2d 538, 90 A D 2d 
452. 

84.50. Ala—Assured Investors Life Ins. Co. v. Na¬ 
tional Union Associates, Inc, 362 So.2d 228. 
Cal.—Southern Pac Co. v Shasta County Superior 
Court, 83 CalRptr 231, 3 C.A.3d 195 
Mo—State ex rel Hof v. Cloyd, 394 S.W.2d 408 
N.Y.—'Workman v Boylan Buick, Inc., 321 N Y.S.2d 
983, 36 A D.2d 978 

Information coming to attorney from third per¬ 
son 

Ga.—Jaynes v. Blake, 168 S.E2d 832, 119 Ga.App. 748. 
(2) Other matters 

NY—Tucker v Weissman, 453 N.Y.S.2d 41, 89 
A.D 2d 852 

Wis.—State ex rel Dudek v Circuit Court for Milwau¬ 
kee County, 150 NW.2d 387, 34 Wis 2d 559 
84.55. Idaho—Sanders v Ayr hart, 404 P 2d 589, 89 
Idaho 302. 

La—Barnett v. Barnett Enterprises, Inc., App., 182 
So 2d 728 

Mo.—State ex rel St Louis Public Service Co v. 
McMillian, 351 S.W.2d 22. 

N.Y.—Abraham v. Hanover Ins, Co., 411 N.Y.S2d 
355, 66 A.D 2d 808 

Pa.—Com v Pierson, 35 D. & C2d 649. 

Wis —State ex rel Dudek v. Circuit- Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559 

Limitation on rule 

(2) Other limitations 

Cal —Wilson v Superior Court of Los Angeles County, 
38 CalRptr 255, 226 C.A2d 715 

Matters held not privileged 
Iowa—Robbins v. Iowa-Illinois Gas A Elec. Co., 160 
N W.2d 847. 

NY—Hoffman v. Ro-San Manor, 425 N.Y.S2d 619, 
73 A.D 2d 207. 

Not material prepared for litigation 

Mich.—Kissel v Nelson Packing Co., 273 N.W2d 102, 
87 Mich App. 1. 

N.Y —Sharapata v Town of Islip, 414 N.Y.S 2d 374, 68 
AD 2d 925—Abraham v. Hanover Ins. Co, 411 
NYS2d 355, 66 AD.2d 808 
Tex.—Evans v State Farm Mut Auto Ins. Co., App 1 
Dist, 685 S W.2d 765, err. ref. no rev. err 
Wis.—State ex rel Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Information acquired before suit filed not ex¬ 
empt 

Cal.—Wilson v. Superior Court of Los Angeles County, 
38 CalRptr. 255, 226 CJL2d 715. 
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84.70, N.Y.—Wdch v. Globe Indem. Co., 267 NY. 
S.2d 48, 25 A.D.2d 70. 

Pa.—Hindermyer v Harrisburg Glass, Inc, 82 Danph. 

55. , 

84.75. Mo.—State ex rd. Williams V. Vardeman, 
App., 422 SW 2d 400. 

Description of plastic surgery 

NJ—Myers v. St Francis Hosprtal, 220 A-2d 693, 91 
NJ Super. 377, 15 A.UUd 1432. ■ 
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Text and treatises used 

N J —Myers v St Francs Hospital 220 A.2d 693, 91 
NJ.Super, 377, 15 A.L.R.3d 1432, 

Reports prepared by expert expected 
to testify at trial are not protected by 
the work product privilege and are dis¬ 
coverable. 8480 

84.80. Fla.—Mims v, Casadeznont, App. 3 Dist, 464 
So 2d 643. 

85. Conn—Reynolds v. Pope, 249 A.2d 260, 28 
Conn.Sup 59. 

Mo—Combdlick v Rooks, 401 S.W.2d 460. 

88. N.Y —Poliacoff v Henry Fink Realty Corp,, 219 
N.Y.S.2d 452—Gullo v. Couxtright, 309 N.Y.S.2d 
735, 62 Misc.2d 721. . 

89. Ala.—Ex parte Cypress, 156 So.2d 916, 275 Ala. 
563. 

Alaska—Mathis v. HiMerbrand, 416 P2d 8, 21 A.L 
R 3d 907. 

Anz.—Patarna v, Silvcrstonc, 415 P.2d 139, 3 Anz.App. 
424. 

Del —Ratsep v. Mrs. Smith's Pie Co., Super., 221 A-2d 
598. 

Md —Hamilton v. Verdow, 414 A.2d 914,287 Md. 544, 
10 AJJEUth 333. 

Minn.—Minnesota State Bar Ass’n v. Divorce Assist¬ 
ance Ass’ii, Inc., 248 N.W.2d 733, 311 Mum. 276. 
NJ.—Beecroft v Point Pleasant Printing A Pub Co, 
197 A.2d 416, 82 NJ.Super. 269. 

NY—Villano v. Conde Nast Publications, Inc., 361 
N.Y.S2d 351,46 A.D.2d 118. 

S D.—Hogue v. Massa, 123 N.W.2d 131, 80 S.D. 319, 5 
A.L.R.3d 1236. 

Privilege held not waived 
Cal.—Wilis v. Superior Court of Los Angeles County, 
169 CalRptr 301, 112 GA.3d 277. 

Del—Layton v Lee, Super, 796 A.2d 578, 7 Storey 

112 . 

Mich.—Eberie v. Savon Food Stores, Inc., 186 N.W.2d 
837, 30 MichApp. 496. 

Wash.—Bond v. Independent Order of Foresters, 421 
P.2d 351, 69 WashJd 879, 25 A.L.R.36 1394. 
Waiver on behalf of corporation 
Colo.—Week v District Court of Second Judicial Dist., 
422 P.2d 46, 161 Colo 384, 31 A.L.R.3d 552. 
No waiver shown 

Ark —Saxton v. Arkansas Gazette Co, 569 S.W.2d 115, 
264 Ark. 133. 

Selective waiver 

Md.—Hamilton v. Verdow, 414 AJd 914, 287 Md. 544, 
10 A.LR.4th 333. 

90. Midi—Eberie v Savon Flood Stores, Ina, 186 
N WJd 837, 30 MichApp. 496. 

N.Y—Levine v. Bornstein, 174 NYS2d 574, 13 
Muc.2d 161, affd. 183 N.Y.S.2d 868, 7 A.D.2d 995, 
affil 190 N Y.S.2d 702, 6 N,Y.2d 892, 160 N.R2d 
921 

Order properly presented 

Fla.—Widener v Croft, App,, 184 So.2d 444. 

N.Y.—Meadow Brook Nat Bank v. Shore Road Es¬ 
tates, Inc., 234 N.Y S.2d 788, 37 Misa2d I1X 

Burden of proof 

Cal —City of Long Beach v. Superior Court for Los 
Angeles County, 134 CalRptr. 468, 64 CA.3d 65. 
Fla.—Yoho v. Lindsley, App., 248 So.2d 187, 

Ill—Meaner v. Chamberlain, 213 N.EJd 425, 66 VL 
App.2d 472, affd. 221 N.EJd 410, 35 Bl2d 351. 
MY/—David Webb, Ina v Rosensbd, 319 N.Y^2d 
877, 66 Misc.2d 29, affd. 318 N.Y.SJd 441,36 
A,DJd 691. 

90.5, Minn.—Minnesota State Bar Ass’n v. Divorce 
Assistance Ass’n, Ina, 248 N.W.2d 733, 311 
Mmn.276. 

N.Y.—Tharaud v. James Bros, Realty Co., 177 N.Y. 
SJd 726,12 MiscJd 434—Levine v. Bornstein, 174 
N.Y5.2d 574, 13 Misa2d 161, affd. 183 N.YS.2d 
868, 7, A.DJd 995, affiL 190 S.YSM 702, 6 
N.Y.2d 892, 160 N.E.2d 921—Orck Floor Co v. 
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Pao* «r 

Satan Carp., 233 N.Y.S24 158, 36 Muc.2<i 634- 
R&m v. Newspaper Ccmoi Carp, 244 N YS2d 
723, 40 MfeeJd i«5—Liberty Mat In. Co v 
Eagefe, 244 N.YSJd 983, 41 Mac 2d 49, affd. 250 
N.YSJd SSI, 21 AD.2d 808—Fkmgen v. Mullen 
ft Oku, Inc, 258 N.YSJd 609, 45 Mtsc.2d 944 

pmge US 

9t CaL—State v. Superior Court, Alameda County, 
162 CaLRptr. 78, 102 CA.3d 25. 

9X N.Y.—Ga&o v. Cbwtright, 309 N.Y£Jd 735, 62 
MbcJd 721. 

93, Direction of attorney 

(2) Other natters. 

N.Y.—Guflo v. Courtrigbt, 309 N.Y S 2d 735, 62 
Mwx2dm 

9QlM. Ak.—Assured Investors Life Ins. Co. v. Na¬ 
tional Unacn Asaooata, Inc., 362 So.2d 228 
Coen—Reynolds v. Pope, 249 A 2d 260, 28 Coon .Sup 
59. 

94 Mich.—Eberie v. Sawn Food Stotts, Inc, 186 
N.W.2d 837, 30 MkhApp 496. 

Work product 

Mhm.—National Texture Corp. v Hyroes, 282 N W.2d 

89a 

HY,-fa* Nat City Bank v. Valentine, 306 NY.S.2d 
227, 61 MiscJd 554 

9& N.Y.—Kaplan v. Sacks, 187 N.Y S 2d 304, 8 
AJX2d 731, app. den. 190 N.Y.SL2d 333, 2 cases, 
8 AJ>.2d 827. 

ftyt lito fht or patient nay obtain protec¬ 
ts order 

CaL—In re Lifcdwtz, 85 CaLRptr. 829,467 P.2d 557, 2 
C3d 415, 44 AL.R.3d 1. 

96 Fk —Gatlin v. Argonaut las. Co, App., 360 
SoJd.459. 

, Me.—Cofiett r. Bither, 262 AJd 353. 

RYw—Cotaakn *. Nowaday, lac, 228 N.Y.SJd 504. 
fact of co Matatioa dtodoacd by patient 
06 —la re Lifedbatz. 85 CaLRptr. 829,467 P.2d 557, 2 
CJd 413, 44 A.L.R.3d I. 
h M dh i of Mnftfrni nalpractice action 
N.D.—SagmiBer v. Carfeen, 219 N.WJd 885. 
Knowing, hteffigart, and yefaatay waiter 
Colo.—Mudkr v. District Court Lb and For City and 
County of Denver, 610 PJd 104, 199 Colo. 430 
965. N.C— C A S. cited in Indestroeedh Construc¬ 
tors, Inc. v. Duke University, 314 S.E.2d 272, 275, 
67 N.CApp. 741 

96Ml Ak.—Assured Investors Life Ins. Cb. v. Na¬ 
tional UmoQ Associates, Inc., 362 So.2d 228 

$ 36. Objections to Examination 
library References 
Pretrial Procedure <s=»18, 24, 
133-136, 156, 250-253, 255. 

97. Alaska—Jefferson v. Greater Anchorage Area 
Borough, 451 PJd 736 

CaL—Snyder v. Superior Court for Los Angeles County, 
89 CaLRptr. 534, 9 CA3d S79. 

Coml—B rffi v. State, 210 AJd 451, 26 Conn.Sup. 
29—Lmmr v. St Mary’s Hospital Corp., 330 A.2d 
107,51 CorwtSap. 335. 

H t Pemb roke Park Lakes, lac. v. High Ridge Water 
Col, Appi, 186 SoJd 85. 

Ga.—Tankenky v. Security fat Corp. 176 S.E-2d 274, 
122 GaApp. 129. 

Kaa^Akefte v. Mffler, 412 PJd 1007, 196 Kan. S47 
Mfck—Wtatatii v. York, 199 N.WJd 550, 40 Mich 
Appu 705. 

Mar-State cat fed. St Lout Land Clearance for Rede- 
vdbpueat Authority y. Gotttrey, App* 471 S.W 2d 
938. 

Nev.—fkha v. Yadcky. 436 P Jd 215, 84 Nev. 49— 
Green sp un v. Bjgkh fedkM Dist Court, In and 
far dark County, 533 PJd 482, 91 Nev. 211. 
N.Y . M e an ey v. LoevTs Hotels, lac, 273 N.YA2d 
856, 26 ADJd 263. 


Glens Falls Inc Co v Schwab Bros Trucking, 
Inc, 285 N Y S 2d 204, 55 Misc 2d 324. 

Pa—Lawrence G Chait A Co v Republican State 
Committee, 30 D A C2d 678, 81 Dauph 101 
l&comretdeace to public officials sad employees not 
sufficient reason to refuse examination 
Cal—Volkswagenwerk Aktiengesellschaft v, Superior 
Court, Alameda County, 176 Cal Rptr 874, 123 
CA3d 840 

NY—City of Buffalo v Hanna Furnace Co, 113 
N E 2d 520, 305 N Y 369, conf to 122 N.Y S 2d 
535, 282 A.D. 827 

Scheer v City of Syracuse, 247 N Y S 2d 223, 41 
Misc 2d 1060 

Activation of safeguards to avoid unjust results 
Idaho—R E W Const Co v District Court of Third 
Judicial Dist, 400 P 2d 390, 88 Idaho 426 
Denial as to matters covered in prior examina¬ 
tion 

N Y —Katz v. Posner, 258 N.Y S 2d 508, 23 A D 2d 
774 

Burden of proving validity of objections 
Cal —Conell v Superior Court for Los Angeles County, 
114 Cal Rptr. 310, 39 C A 3d 487 
Colo—Cameron v District Court in and for First 
Judina! Dist., 565 P.2d 925, 193 Colo 286, II 
A.LR4th 1236 

Fla —Carson v. City of Fort Lauderdale, 173 So 2d 743. 
N.Y —Khoudary v. Home Ins Co., 355 N Y S 2d 291, 
77 Misc 2d 864 
Discretion of court 
Fla,—Stowe v. Shulls, App., 379 So 2d 682 
Ga.—Hopkins v Allen, 180 SE2d 919, 123 GaApp. 
330—Travis Meat A Seafood Co., Inc v Ash¬ 
worth, 193 SE 2d 166, 127 Ga-App 284 
N.Y —Wahrhaftig v Space Design Group, Inc, 306 
NYS2d 863, 33 AD2d 953. 

Tex —Fisher v. Continental Illinois Nat Bank & Trust 
Co of Chicago, Civ.App, 424 S W.2d 664, err ref. 
no rev err—McGregor v. Gordon, Civ.App., 442 
S.W 2d 751, err ref. no rev. err 
Unsupported objection given little weight 
Cal —Edwards v. Superior Court of Santa Clara Coun- 
, ty, 130 Cal Rptr 14, 549 P.2d 846, 16 CJd 905. 
Place where deposition could be taken 
N.Y —Snyder v Parke, Davis & Co, 391 N Y S 2d 579, 
56 A D 2d 536 
Claim of laches no bar 

N.Y,—Lubicz v Rosen, 388 N.YS.2d 16, 54 AD 2d 
894 

lime of objection 

Fla—Cady v Laws, App, 341 So 2d 1022 
El— Prince v Hutchinson, 365 N.E.2d 549, 8 Ill Dec. 
311, 49 Ill App.3d 990 

N.Y—Brewer v Jamaica Hospital, 423 NYS2d 188, 
73 AD 2d 851 

Compliance costly not ground for objection 

Fla—Ford Motor Co v. Edwards, App, 363 So.2d 867 
Presumption in favor of discovery 
N.M.—Marchiondo v Brown, 649 P 2d 462, 98 N.M 
394, cert quashed 648 P 2d 794, 98 N M. 336. 
97.5. Colo.—Seymour v District Court In and For El 
Paso County, In Fourth Judicial Dist, 581 P2d 
302, 196 Colo 102. 

Mo—State ex rel Litton Business Systems, Inc. v. 

Bondurant, App., 523 S.W 2d 587. 

N.Y —Denco v Pancrazw A. Sarubbi, Inc, 187 NY. 
S.2d 509, 19 Misc 2d 647—Beatty v. Donley, 220 
N Y S 2d 218, 31 Misc.2d 164—West v Aetna Cas 
& Sur. Co, 266 N YS.2d 600,49 Misc 2d 28, mod. 
on oth. grds, 280 N.YS.2d 795, 28 AD.2d 745. 
Ohio—Nord v McMillan, 215 N.E.2d 919, 6 Ohio 
Misc. 25. 

Pa.—Nardell v Scranton-Spring Water Service Co, 24 
D A C.2d 663, 51 Luz.LReg. 155 
Who may object 

Cal—Willis v, Superior Court of Los Angeles County, 
169 CaLRptr. 301, 112 C A 3d 277 
Fla.—McLaughlin v Hester, App., 199 So 2d 788 
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97.15. Ohio—Olenik v Calo, 158 N E 2d 574 

97JO. NY—Lester v Fischbem, 185 NYS2d 292, 
8 A D 2d 618 

98. NY —In re Moritz* Will, 168 NYS2d 385, to 
Misc 2d 101, affd 171 NYS2d 800, 5 A.D2d 
839—Gullo v Courtnght, 309 N Y S 2d 735, 62 
Misc 2d 721 
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98*5. Ind—Newton v Yates, 353 NE2d 485, 170 
IndApp 486. 

N Y —Sobel v Bess, 332 N.Y S 2d 719, 39 A.D 2d 778 

Motion held premature 

NY.—Liberty Mut Ins Co v. Engels, 244 N.Y.S2d 
983, 41 Misc.2d 49, affd 250 N.Y.S2d 851, 21 
AD 2d 808 

98.15. Cal.—Southern California Edison Co. v Supe¬ 
rior Court of Los Angeles County, 103 Cal Rptr 
709, 500 P2d 621, 7 C 3d 832. 

Fla.—Jones v. Seaboard Coast Line R Co., App, 297 
So 2d 861. 

Ga—Lewis Truck Lines, Inc v Tyson, 279 S E 2d 338, 
158 GaApp 149. 

Kan—Alseike v Miller, 412 P2d 1007, 196 Kan. 547, 
N.H.—Downing v. Monitor Pub. Co Inc, 415 A 2d 
683, 120 NH 383, 19 A.L R 4th 913 
N.Y.—Baxter v Orans, 405 NYS2d 470, 63 A.D2d 
875 

Eastman Kodak Co. v Fotomat Corp., 309 N Y. 

5 2d 677, 62 Misc 2d 1025 
C8d—Warren v Myers, 554 P2d 1171 

Protective order available 

Anz —Gene McVety, Inc v Don Grady Homes, Inc, 
581 P2d 1132, 119 Anz 482 
Cal —People v Superior Court of Los Angeles County, 
115 Cal Rptr. 812, 525 P2d 716, 12 CJd 421 
Colo.—Curtis, Inc. v. District Court In and For City 
and County of Denver, 526 P2d 1335, 186 Colo 
226 

Conn—Westport Nat. Bank v Wood, 328 A 2d 724, 31 
Conn Sup 266 

Fla.—Yoho v Lmdsley, App, 248 So 2d 187 
Ga.—Reams v. Composite State Bd of Medical Exam¬ 
iners, 213 S.E.2d 640, 233 Ga. 742 
Sorrells v Cole, 141 S.E2d 193, 111 GaApp 
136—American Oil Co v Manpower, Inc, 183 
S.E2d 95, 124 GaApp. 79—Pnnce and Paul v 
Don Mitchell’s WLAQ, Inc, 194 SE2d 269, 127 
Ga-App 502 

Ind—Collins v Bair, 268 NE2d 95, 256 Ind 230 
La—Madison v Travelers Ins Co, 308 So 2d 784 
Hohner v Travelers Ins Co, App., 246 So.2d 
727 

Md —Mueller v. Payn, 352 A 2d 895, 30 Md App 377 
Minn—Thermorama, Inc v Shiller, 135 N W 2d 43, 
271 Minn 79. 

N H.—Famum v Bristol-Myers Co, 219 A 2d 277, 107 
NH 165, 20 ALRJd 1423. 

N M —State ex rel. New Mexico State Highway Com¬ 
mission v. Taira, 430 P.2d 773, 78 N.M 276 
N Y.—Laveme v Incorporated Village of Laurel Hol¬ 
low, 272 N Y S.2d 780, 18 N.Y.2d 635, 219 N E 2d 
294, app dism. 87 SCt. 1324, 386 U.S. 682, 18 
LEd2d 403. 

Lonigro v Baltimore & O R. Co, 255 N Y S 2d 
737, 22 A D.2d 918—Osono v. Olga Taxi Co, 258 
N Y.S 2d 55, 23 A.D 2d 730—West v. Aetna Cas 

6 Sur Co, 280 NYS2d 795, 28 AD.2d 745— 
Marine Midland Nat. Bank of Troy v. Houston, 
290 NYS.2d 285, 30 AD.2d 610—Parkhurst v 
Stockhausen, 295 N YS2d 973, 31 AD 2d 622— 
McLaughlin v. G D. Searle, Inc., 328 N.YJ2d 
899, 38 A.D2d 810—Ene County v Buffalo Bills 
Division of Highwood Service, Inc., 359 N Y.S 2d 
371, 45 A.D.2d 985- 

Mustapich v, Huntington U F.S Dist. No 3, 260 
N.Y.S.2d 39,46 Misc 2d 439—Fleming v. Fleming, 
270 N YS2d 352, 50 Misc 2d 323—Dworsky v. 
Bennett, 273 N.Y S 2d 211, 51 Misc 2d 383—'Weis- 
gold v Ktamesha Concord, Inc, 273 N Y S 2d 279, 
51 Misc.2d 456—Haire v Long Island R. Co., 2^9 
NYS2d 88, 53 Misc 2d 536, mod. on oth grds. 
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285 NY.S,2d 717, 29 A.D2d 553—Meenan Oil 
Co. v Long Island Lighting Co, 288 N Y.S 2d 819, 
56 Misc2d 425—Board of Ed, Central School 
Dtst No. 5, Towns of Huntington and Babylon, 
Suffolk County v Dobson Const Co, 325 NY. 
S 2d 826, 67 Misc 2d 1094—Preferred Elec A Wire 
Corp v. Price, 326 N Y S 2d 614, 68 Misc 2d 423 
Ohio—Simmons v Merrill Lynch, Pierce, Fenner and 
Smith, 372 NE2d 363, 53 Ohio App2d 91, 7 
O O 3d 65 

Okl—Independent School Dist. No 40, Cleveland 
County v Sarkeys, Inc, 569 P 2d 1000 
Pa—AMP, Inc v. McCaughey, 38 D A C2d 109— 
Cek v Kannch, 10 Lebanon 447—Meadowood 
Homes, Inc v Rice, 14 Chest 334. 

Wis—City of Neenah v. Alsteen, 142 N W 2d 232, 30 
Wis 2d 596—State ex rel Dudek v Circuit Court 
for Milwaukee County, 150 N W 2d 387, 34 Wis 2d 
559 

Protective order not available 

Ala—Ex parte Scott, 414 So 2d 939. 

Anz.—City of Kingman v Havatone, 485 P 2d 574, 14 
AnrApp 585. 

Cal.—People v. Superior Court for Los Angeles County, 
56 CaLRptr. 393, 248 C A 2d 276 
Colo —Seymour v District Court In and For El Paso 
County, In Fourth Judicial Dist, 581 P 2d 302, 196 
Colo. 102 

Del.—Moms v AvaUone, Super., 272 A.2d 344 
Ga.—Travis Meat A Seafood Co, Inc v Ashworth, 193 
S.E2d 166, 127 Ga.App. 284 
N.Y.—Schweitzer v. Bowery Sav. Bank, 274 N Y S.2d 
650, 26 A.D2d 945. 

Michigan Mut Liability Co. v Passaretti, 284 
N.Y.S 2d 202, 55 Misc 2d 26 
N.C—Hamngton Mfg. Co., Inc v Powell Mfg Co., 
Inc., 216 S.E2d 379, 26 N.C-App 414, cert den 
217 S E.2d 679, 288 N.C. 242 

Time for motion for protective order 
Anz—Jolly v Supenor Court of Pinal County, 540 
P.2d 658, 112 Anz. 186 

NY—Meaney v Loew’s Hotels, Inc, 273 N Y.S 2d 
856, 26 A.D2d 263—Zaf v. Zeif, 295 N.YS2d 
503, 31 A D.2d 625—Midland Glass Co v. Ameri¬ 
can Can Co; 329 N.Y S.2d 278, 38 A D 2d 820. 

Edwardcs v. Southampton Hospital Ass’n, 279 
NY.S.2d 283, 53 Misc.2d 187 

Matters to be shown on application for protec¬ 
tive order 

Ala.—Ex parte Old Mountain Properties, Ltd, 415 
So.2d 1048, cert den. 103 S.Ct. 215, 459 U S. 909, 
74 L.Ed.2d 171 

Cal—People v. Supenor Court for Los Angeles County, 
56 CaLRptr 393, 248 C.A.2d 276. 

Fla.—Tennant v Charlton, 377 So.2d 1169 
Ga.—Travis Meat A Seafood Co., Inc. v Ashworth, 193 
S.E2d 166, 127 Ga-App. 284. 

Mont—Kuiper v. District Court of Eighth Judicial 
Dist of State of Mont., 632 P.2d 694, app. after 
remand 673 P.2d 1208. 

N.Y.—Smith v. Robilotto, 276 N.Y.S.2d 323,27 A.D.2d 
684. 

Haire v. Long Island R. Co., 279 N.Y.S2d 88, 
53 Mtsc.2d 536, mod on oth. gras 285 N.Y S.2d 
717, 29 A.D.2d 553-Quirino v. New York City 
Transit Authority, 303 N Y S 2d 991, 60 Misc 2d 
634. 

Wis.—Vincent & Vincent, Inc v. Spacek, App., 306 
N.W 2d 85, 102 Wis.2d 266. 

Discovery not denied 

N.Y.— Steer Inn Realty Corp. v. Bowen, 277 N.Y.S.2d 
231, 52 Misc.2d 963-In re Darnel, 355 N.Y.S2d 
308, 77 Misc.2d 1008. 

Application for protective order 

Ala.—Ex parte Scott, 414 So.2d 939. 

Cal—Columbia Broadcasting System, Inc. v Supenor 
Court for Los Angeles County, 69 CaLRptr 348, 
263 C.A.2d 12—Snyder v Supenor Court for Los 
Angeles County, 89 CaLRptr. 534, 9 C.A.3d 579. 
Ill —Fine Arts Distributors v Hilton Hotel Corp, 412 
N.E2d 608, 45 Ill.Dec 257, 89 IlLApp.3d 881. 


N Y — Koump v Smith, 250 N.E2d 857, 25 N.Y 2d 
287, 303 NYS2d 858 

Bearman v Bearman, 280 NYS.2d 938, 28 
AD 2d 673—Abazoglou v Tsakaloux, 317 N.Y. 
S.2d 372, 36 A D.2d 516, app. dism 272 N.E2d 
580, 29 N Y 2d 544, 324 N Y.S 2d 90-Gambmo v. 
St Mary’s Hospital of Sisters of Charity, 325 N.Y 
S2d 310, 37 A.D2d 903. 

Protective order denied 

Ala—Ex parte Old Mountain Properties, Ltd, 415 
So 2d 1048, cert den 103 S Ct 215, 459 US 909, 
74 LEd.2d 171 

Ga—Shemll v. Martin, 288 S.E2d 648, 161 Ga-App 
558 

N Y —Buzzell v Mills, 280 N.Y S 2d 1022, 28 A.D 2d 
674. 

Scope of protective order 

U S —National Polymer Products, Inc. v Borg-Wamer 
Corp, C A Tenn, 641 F 2d 418. 

Anz—Jolly v Superior Court of Pinal County, 540 
P2d 658, 112 Anz 186. 

N Y —Franklin Nat Bank v. Sieglar, 290 N Y S 2d 37, 
29 A D 2d 988 

Tenn.—Breault v Fnedli, App, 610 SW.2d 134 
Wash—State v Hamilton, 604 P2d 1008, 24 Wash. 
App 927 

Suspension of taking deposition 
La—Brasseaux v Girouard, App, 214 So 2d 401, writ 
ref 216 So 2d 307, 253 La. 60 

Modification of protective order 
Mo —State ex rel Kubatzky v. Holt, App., 483 S W.2d 
799—State ex rel Litton Business Systems, Inc v 
Bondurant, App, 523 S W 2d 587. 

N.Y.—In re Flanagan’s Will 316 N.Y.S 2d 764, 35 
A.D 2d 903. 

Motion for protective order stays discovery pro¬ 
ceedings > 

Pa—Lapp v Titus, 302 A.2d 366, 224 Pa Super. 150 
Protective order discretionary 
N.H—Jarvis v Prudential Ins. Co. of America, 448 
A.2d 407, 122 N.H 648 

N.M—Marchiondo v Brown, 649 P 2d 462, 98 N.M. 

394, cert quashed 648 P.2d 794, 98 NM. 336. 
Or.—State, By and Through State Land Bd v Corvallis 
Sand A Gravel Co, 526 P 2d 469, 18 Or App. 524, 
mod. on oth. grds., Sup, 536 P2d 517, 272 Or 
545, op. clarified, reh. den. 538 P.2d 70, 272 Or. 
545, vac on oth. grds. 97 S.Ct. 582, 429 US. 363, 
50 L Ed 2d 550, on remand 582 P.2d 1352, 283 Or 
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Denial of protective order error 

NY—Sloane v Weber, 384 NY.S.2d 893, 52 A.D2d 
1055 

Protective order improperly granted 
Ala—Petroff v Arbona, 336 So 2d 178 
Ga—Freeman v Irving-Cloud Pub. Co., 278 S.E2d 
167, 157 Ga App 624 

Ill—M. Loeb C5rp. v Brychek, 424 NE2d 1193, 54 
IlLDec. 290, 98 III App 3d 1122. 

Mich—Maerz v. U S. Steel Corp., 323 N.W 2d 524, 
116 Mich App. 710. 

98.20. Cal.—Borse v. Superior Court In and For 
Sacramento County, 86 Cal Rptr. 559, 7 CA 3d 
286. 

NY.—J. J Little A Ives Co. v. Hanover Ins Co., 231 
N.Y S 2d 674, 34 Misc.2d 961—Revesz v Geiger, 
243 N Y S.2d 744, 40 Misc 2d 818. 

Setting forth entire objection 
NY—Surmanek v. State, 186 N.Y.S.2d 886, 18 
Misc.2d 343. 

Protective order too restrictive 
Ga.—Karp v Friedman, Alpren & Green, 250 S.E.2d 
819, 148 Ga App. 204. 

Examiner may not object to own question 

Iowa—Osborn v. Massey-Ferguson, Inc., 290 N.W.2d 
893 

98.25. N Y—Foster v. Doughty, 342 N.Y.S.2d 475, 
41 A.D 2d 845 
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98 JO. US.—In re Dellinger, D.C.Itt, 357 F.Supp. 
949. 

Cal.—Armstrong v Gates, 108 CaLRptr. 604, 32 
CA.3d 952. 

Mo—State ex rd Litton Business Systems, Inc. v. 

Bondurant, App., 523 S.W.2d 587. 

Pa—Prep v. Pennsylvania Turnpike Commission, 80 
Dauph 1. 

99. Frustration and prevention of legitimate 
discovery 

Ga—Snead v. Pay-Less Rentals, Inc,, 214 SE2d 412; 
134 Ga.App 325. 

1. Ala.—Ex parte Cypress, 156 So 2d 916, 275 Ala. 
563 

Cal.—In re Marriage of Lemen, 170 Cal Rptr. 642, 113 
C A 3d 769. 

Ga.—Randall v LeGate, 155 SE2d 415, 115 Ga.App. 
574 

Hawaii—Sanders v Point After, Inc., 626 P.2d 193, 2- 
Haw App 65 

III —Hahn v. Norfolk A W. Ry. Co., 375 N.E2d 914, 
16 m Dec 807, 59 III App 3d 904 
Mo—State ex rel. Houser v Goodman, App, 406 
SW.2d 121 

NY.—Meaney v. Loew’s Hotels, Inc, 273 N.Y.S.2d 
856, 26 A.D 2d 263 

Moskowitz v. 440 Realty Corp., 178 N.Y.S^d 
663, 13 Misc.2d 748—Gates v. State, 339 N Y.S 2d 
568, 72 Misc.2d 844 

Ohio—Ward v. Hester, 288 NE2d 840, 32 Ohio 
App.2d 121, affd. 303 N.E2d 861, 36 Ohio St.2d 
38, application den, 94 S Ct. 1482,415 U.S 954, 39 
L Ed 2d 571, cert, den 94 S a. 1577,415 U S. 984, 
39 LEd.2d 881. 

Tenn —Jones v. Ford Motor Co, 345 S.W.2d 681, 48 
Tenn.App. 243 

Wis —State ex rd. Dudek v. Circuit Court for Milwau¬ 
kee Comity, 150 N.W 2d 387, 34 Wis.2d 559. 

Waiver not established 

Fla—Hartstone Concrete Products Co. v. Ivancevich, 
App., 200 So.2d 234. 

Wis —Strelecb v. Firemans Ins. Co. of Newark, 276 
N.W.2d 794, 88 WisJd 464. 

Failure to make timely objection 
Cal.—Henry Mayo Newhall Memorial Hospital v. Supe¬ 
nor Court of Los Angeles County, 146 Cal Rptr. 
542, 81 GA.3d 626. 

Fla.—Weyant v. Rawlings, App, 389 So.2d 710 
N.Y.—Frazier v Alphonso, 448 NYS2d 602, 86 
A D.2d 945 

Under some statutes, objections to the 
competency of deponent or admissibili¬ 
ty of testimony are waived by failure 
to make them at the time of the exami¬ 
nation. 1 * 5 

1.5. HI.—Hardman v. Helene Curtis Industries, Inix, 
198 N.E2d 681, 48 HLApp.2d 42, 12 A.L.R.3d 
1033. 

Under appropriate circumstances, 
trial court may review order imposing 
sanctions for failure to comply with 
discovery procedures, and judgment 
predicated thereon. 110 

1.10. Cal—Jacuzzi v. Jacuzzi Bros, Inc., 52 Cal 
Rptr. 147, 243 GA.2d 1 

NJ.—:Zaccardi v, Becker, 440 A,2d 1329, 88 NJ. 245. 

Imprisonment 

Ky —Hanbo v. Summitt, 627 S.W.2d 58a 

Other matters relating to objections 
to the examination and the action of 
the court thereon have been adjudi¬ 
cated. 115 

1*15. Ala.—State v. Chicago Bridge A Iron Co., 261 
So.2d 882, 288 Ala 446. * 
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§36 DISCOVERY 

Pag* 119 

Ariz.—Comet Stoics v Superior Court la and For 
Yavapai Cotmty, 492 P.2d 1191. 108 Am. 84. 
CkL —fiym v, Sepeoor Court, San Mateo County, 152 
CaLRptr. 796, 89 CA.3d 491 
Fb.—En»& A Ernst v. Reedus, App., 260 Sa2d 258. 
Oa.—Cochran v. Nedy, 181 S.EZd 511, 125 Ga.App 

soa 

Lad.—Decatur Corny Rural Elec. Membership Carp v. 
Pnbfie Service Ca of lafena, Inc., 355 NE2d 
420, 171 IadApp. 87. 

La.—Bfandd v, Pamsoa Pontiac Co.. App,, 258 So.2d 

588. 

Nev.—-Mafaett v. Eighth Judicial Dot Court lit and For 
CM County, Dept. Ma 6, 493 P.2d 709, 88 Nev. 
26. 

NLM.—United Nodear Corp. v. General Atomic Co, 
629 P.2d 231, 96 N.M 155. 26 A.L.R. 4th 705. 
app. than, cert. den. 101 S.CL 1966,451 U.S 901, 
68 L,Eri.2ri 289, reb, deft. 101 S.Q 5070,452 US. 
932, 69 L£d2d 453 

NX —VkA London Commodity Options, Ltd. v Shear- 
son Hayden Stone Inc, 437 N.Y.S.2d 356, 81 
AD-2d 501. 

Tex.—Lowe v. Texas Tech University. CSv.App., 530 
SMM 337, revd. on odL gids., Sup, 540 SW2d 
297, 

Wb—Qambn v. Coombs, App. 314 N W.2d 125, 105 
Wb2rf33tt 

Pw cd n e h iwinl 

NX,—Long v. State, 304 N.Y.&2d 785,33 A.D.2d 621. 
ftsln dm tf vitMii nr adversary 
Aziz.—Kirkpatrick v. Lodastrial Commission, 460 P.2d 
670. to Ariz.App. 564—Guy of Kingman v. Hava- 
taoe, 485 PJd 574, 14 ArixApp, 585. 

PLY.—Bosh Hoom, Ina v. Fmalciiii Nat Bank of Long 
, hind, 305 N.Y^3d 646, 61 Msc.2d 495 

Sbjpwfai if aljectiiwahlp interrogatories 
Mm.—Paulk v. Housing Authority of City of Tapdo, 
228 So2d 871. 

Restriction of scope of exaataatioa 

La.—Cbeasoo v. Htnag erfor d , App, 228 So.2d 332. 

NX—Paacoc v. Long Island R. Ox. 355 NXS.2d 167, 
44 A-D Jd 829. 

Discovery order improperly graded 

Chi—State v. Superior Court, Sacramento County, 93 
CaLRptr. 663, 16 CA.3d 87. 

S wpewion of objectionable interrogatories 
CaL—Coriefl v. Superior Court for Los Angeles County, 
114 CaLRptr. 3HL 39 CA.3d 487. 

$ 37. Physical Examination 
Library References 
Pretrial Procedure ®=*156, 451- 
457. 

liS. CaL—Ratter v. Superior Court, Sazt Diego 
County, 155 CaLRptr. 525, 93 CA3d 332. 

Utah—Stone v. Stone, 431 P-2d 802, 19 Utah2d 378. 


La—Vaughn v Commercial Union Ins. Co. of New 
York, App, 263 So 2d 50, wnt den 266 So 2d 425, 
262 La. 1107 

N Y —Koump v Smith, 250 N E 2d 857, 25 N.Y 2d 
287, 303 NYS,2d S58 

Constantine v Diello, 264 N.Y S 2d 153, 24 
A D 2d 821—Koump v Smith, 289 N Y S 2d 667, 
29 AD 2d 981, app dtsm. 243 NE.2d 151, 23 
NY 2d 683, 295 NYS.2d 933, affd. 250 N.E2d 
857, 25 N Y.2d 287, 303 N YS2d 858-Pipers v. 
Rosenow, 292 N YS2d 63, 30 AD.2d 690 
De Castro v City of New York, 284 N Y S 2d 
281, 54 Misc. 2d 1007—Falcone * Repetti, 305 
N.Y S 2d 784,61 Mtsc.2d 407—Scott v. Berry, 366 
N.Y S 2d 320, 81 Misc,2d 656. 

Ohio—Demotes* v Csorey, 239 NE2d 261, 15 Ohio 
Misc 105 

Examination to determine competency to testify 
Anz —Lewtn v. Jackson, 492 P.2d 406, 108 Anz 27 
Report of examination 

(2) Other matters 

NY-Falcone v Repetti, 305 N.YS2d 784, 61 
Misc 2d 407 

Pretrial conferences order for physical examina¬ 
tion 

Cal.—Harabedian v Superior Court In and For Los 
Angeles County, App, 15 CaLRptr. 420, 195 
C.A 2d 26, 89 ALR.2d 994. 

NY.—Dmgee v. Dominick, 444 N.Y.S.2d 712, 85 
A D 2d 593. 

Rule applied to pending cases 

N.Y —Marcus v. Capn Beach Cub, Inc., 228 N Y S 2d 
149 

Good came not shown 

NJ—Ames v Ames, 214 A 2d 544, 89 NJSuper. 267 
N.Y—Courtney v Olsen, 256 NY.S2d 748, 45 
Misc 2d 283 

Notice and opportunity to be heard 
La—Lindsey v. Escude, App, 179 So 2d 505 
Presence of attorney or some other person 
Anz.—Pedro v. Glenn, 446 P.2d 31, 8 Ariz.App. 33Z 
CaL—Edwards v. Superior Court of Santa Clara Coun¬ 
ty, 130 CaLRptr 14, 549 P 2d 846, 16 G3d 905 
La—Lrndsey v. Escude, App., 179 So.2d 505. 

NY—Jakubowski v Lengen, 450 N.Y.S.2d 612, 86 
A.D 2d 398 

Ohio—State ex rel Lambdm v. Brenton, 254 NE.2d 
681, 21 Ohio St.2d 21. 

Court held without authority to order examina¬ 
tion 

Ohio—State ex rel Station v Common Pleas Court, 211 
N.E2d 63, 4 Ohio App.2d 10. 

Notice of time and place of examination 

N.Y.—Ddgado v. Fogle, 299 N Y.S.2d 898, 32 A.D.2d 
85 

Statute construed 

R.I —Raymond v. Raymond, 252 A 2d 345 


SdectiM of physician 

NX—Adamian v. StnmdwaR 252 N.Y.S.2d 509, 43 
Mnc2d S56 l 

Pa.—Stevenson v Kaczmarczyk, 59 Sch.L.R_ 173. 

ARpHcfliUe to slander actions 

Fla.—Gordon v. Davis, App^ 267 SoZd 874s 

PkQMti of cwli 

L5SL Ariz.—la re Marriage of Gove, Appu, 572 PJd 
458, 117 Axis. 324 

3dL—Block v, Superior Court oT Los Angeles, 33 CaL 
Rptr. 205, 219 CJlM 469, 98 AXJUd 901. 

lykr v. District Court hr and Bor Adams Conor 
ty, 56t PJd 126a 193 Ctia 31. 

: b.—Gasparino V. Morphy, App, 352 So^2d 933, 

R-fu re StevoaonV Estate 256 K£2d 766,44 HL2d 
52£ eteL d«L *1 S.Ct Sa 400 U& 850t 27 
UEd_2d 87. 


Purpose of rule 

Fla.—Gordon v. Davis, App., 267 So 2d 874. 

Ill —Washburn v. Terminal R R. Ass’n of St. Louis, 252 
N.E2d 389, 114 Hl.App,2d 95. 

More than pro forma allegation of good cause 
required 

La.—LeJeune v. Flash Truck Line, Inc., App., 233 
So 2d 628, wnt ref 236 So.2d 33, 256 La. 257. 

Good cause shown 

Fla.—^Gordon v. Davis, App., 267 So.2d 874. 

Ill.—Eskandam v. Phillips, 334 N.E.2d 146, 61 IlL2d 
183. 

Dismissal 

Mkh—Humphrey . v. Adams, 245 N.W.2d 167, 69 
MichApp 577 

Psychiatric examination 

Neb.—Momnger v. Moninger, 276 N.W,2d 100, 202 
Neb 494. 


1.60. Cal.—Harabedian v. Superior Court In and For 
Los Angeles County, 15 Cal Rptr 420,195 C.A 2d 
26, 89 A.L R.2d 994. 

DC—Neuman v Neuman, App, 377 A 2d 393 
IH—Jackson v. Whittmghili, 188 NE2d 337, 39 I1L 
App 2d 315 

NY—Kagan v. U.S Life Ins Co., 250 N.Y.S2d 889, 
21 AD.2d 846—Constantine v. Diello, 264 NY. 
S2d 153, 24 AD2d 821 
Falcone v. Repetti, 305 NYS.2d 784, 61 
Misc 2d 407. 

Physical or mental condition in controversy 

Fla —Gordon v Davis, App, 267 So 2d 874 
Mich —Brewster v. Martin Marietta Aluminum Sales, 
Inc, 309 NW.2d 687, 107 MichApp. 639 
Minn.—Haynes v Anderson, 232 N.W2d 196, 304 
Mmn 185 

N Y.—Turner v Town of Amherst, 308 N.Y S.2d 547, 
62 Misc 2d 257—Young v Teed, 360 NYS2d 
165, 79 Misc.2d 235 
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1.65. Ala.—Hatton v. Chem-Haulers, Inc., 393 So.2d 
950 

D C —Neuman v. Neuman, App., 377 A 2d 393. 

Fla.—Motor Union (Aviation) Orion Ins. Co v Leven- 
son, App., 153 So 2d 852. 

Ga.—Metropolitan Life Ins Co. v. Lehmann, 188 
S E 2d 393, 125 Ga.App 539. 

Ilk—Jackson v. Whittmghili, 188 N E.2d 337, 39 D1 
App 2d 315 

La.—Vaughn v. Commercial Union Ins Co. of New 
York, App, 263 So 2d 50, wnt den. 266 So.2d 425, 
262 La 1107: 

NY.—Calderon v City of New York, 184 NY.S‘2d 
151, 15 Misc 2d 346 

NC—GJ.S. cited in Helton v. J. P Stevens Co, 118 
S.E2d 791, 792, 254 N C 321 
Pa.—Stevenson v. Kaczmarczyk, 59 SchJL R. 173 
Wash.—Matter of Welfare of Green, 546 P.2d 1230, 14 
Wash App 939. 

Examination granted 

N.Y —Karg v. H C Bohack Co, 194 N Y.S.2d 235, 19 
Misc.2d 21 f. 

Examination denied 
Mo —Landau v Laughren, 357 S W.2d 74 
N Y -O’Leary v. Seaiey, 271 N Y.S 2d 55, 50 Misc 2d 
658—B v. B, 355 N.YS.2d 712, 78 Misc.2d 112 
RI—Raymond v Raymond, 252 A.2d 345, 105 RI. 
380. 

Facts and circumstances of each case 

La—Monroe v Northwestern Nat Ins Co, App., 210 
So 2d 365, wnt ref. 212 So.2d 428, 252 La 683 

Selection of physician 

Cal.—Edwards v Superior Court of Santa Clara Coun¬ 
ty, 130 Cal Rptr. 14, 549 P.2d 846, 16 C3d 905. 
Ill —Washburn v Terminal R.R. Ass’n of St. Louis, 252 
N.E2d 389, 114 Ill.App2d 95 

Fixing of conditions for conducting pretrial psy¬ 
chiatric examination 

Cal —Edwards v. Supenor Court of Santa Clara Coun¬ 
ty, 130 Cal Rptr. 14, 549 P.2d 846, 16 C.3d 905. 

Order improper 

Cal.—Edmiston v. Supenor Court of Los Angeles Coun¬ 
ty, 150 Cal Rptr 276, 586 P.2d 590, 22 C 3d 699 
1.70. Fla.—In re Adoption of Samples, App., 226 
So 2d 135 

Ga —Rider v. Rider, 138 $ E 2d 621, 110 Ga App. 382. 
N.Y—Vargas v. Vargas, 387 N Y.S.2d 168, 54 A.D.2d 
590. 

N.C—Wright v. Wright, 188 S,E.2d 317, 281 N.C 159. 
Okl —State ex rel Keithlme v Jennings, 463 P.2d 690 
Pa.—Com. ex rel Hughes v. Hughes, 12 D. ft G2d 530, 
34 North. 244. 

Statutory procedure 

NX—Oliver v England, 264 N Y.S.2d 999, 48 Misc 2d 
335. 
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§ 38. Costs 

Library References 
Pretrial Procedure <£=>134. 

4. Ga.—Karp v. Friedman, Alpren & Green, 250 

SE.2d 819, 148 Ga App 204 
N.Y — Buffbne v Aronson, 257 NYS2d 47, 45 
Mtsc 2d 454 

Costs of physical examination 
N.Y —Marotta v. Rood, 410 N.Y S 2d 368, 65 A D 2d 
807—Renford v Lizardo, 4 Dept, 480 NYS2d 
655, 104 AD 2d 717 

Discretion abused 

Ala—Carbine Const Co., Inc v Cooper, 368 So 2d 
541 

5. La.—Sterling v C Marshall Martin, Inc, App 1 

Cir., 409 So 2d 1231, writ den, Sup, 413 So 2d 
496 

N Y —Davis v. Bisgeier, 183 N Y S 2d 917, 17 Misc.2d 
149 

Ohio—CJLS. cited in Bigsby v Bates, 391 N E 2d 1384, 
1386, 59 Ohio Misc. 51, 13 00 3d 260 

Costs not awarded 

N.Y —Kraft v Trustees of Sailors* Snug Harbor, 298 
N Y S 2d 603, 31 A D.2d 918 

§ 39. In General 

Library References 
Pretrial Procedure e»121, 138, 
139, 151, 153, 154. 

6.50. N.Y.—Maffeo v. Comtois, 286 N Y.S 2d 550, 55 
Misc 2d 779. 

Pa.—Strasser v. Pennsylvania Spool and Equipment Co., 
9 D. & C2d 714, 27 Leh.LJ 245—Nardell v 
Scranton-Spnng Water Service Co, 24 D & C.2d 
663, 51 LuzLReg 155 

Discretion abused in directing transcription of 
pre-trial testimony 

NY—Ocean Home Enterprises, Inc, v Mercer, 240 
N.Y.S.2d 794, 19 AD.2d 549 
Procedure same as deposition for evidence 
Cal.—Rosen v. Superior Court for Los Angeles County, 
53 Cal.Rptr. 347, 244 CA.2d 586 
Party should invoke and complete one discovery 
device before resort to another 
N Y.—Erwin Pearl, Inc v. Burroughs Carp, 407 N.Y. 

S.2d 101, 95 Misc 2d 157 

Tape recorder 

Colo.—Sanchez v. District Court in and for Larimer 
County, 624 P 2d 1314, 13 A.L.R.4th 766 
N.Y.—Alava v. Peninsula General Hospital, 414 N.Y 
S2d 43, 68 A.D2d 875 

Strict compliance with videotape ^deposition 
court rule 

Mich.—Warfield v City of Wyandotte, 323 NW.2d 
603, 117 Mich App. 83. 

7. Ill.—CJLS. quoted In URSA Farmers Cooperative 

Co. v Trent, 374 N.E.2d 1123, 1125, 16 IlLDec 
348, 58 Ill-App 3d 930. 

Without interruption or obstruction 
Colo.—Seymour v District Court In and For El Paso 
County, In Fourth Judicial Dist., 581 P 2d 302,196 
Colo 102. 

Exclusion of public 

N.Y —Westchester Rockland Newspapers, Inc. v. Mar- 
bach, 413 N.Y.S2d 411, 66 AD.2d 335. 

8 . N Y — DeGroote v Weglein, 256 N Y S 2d 101, 45 

Misc 2d 67. 

9. Cal.—Kramer v Superior Court of Los Angeles 

County, 47 Cal Rptr. 317, 237 C A 2d 753 
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10. N.Y —Victor Levett & Co v. Randall, 192 N Y 
S.2d 451, 9 A.D.2d 732. 

Voss v. Appolo Pastry Co, 259 N.Y S.2d 349,46 
Mtsc.2d 145 


Service of notice and subpoena 

N Y —Bush Homes, Inc v Franklin Nat Bank of Long 
Island, 305 N Y S 2d 646, 61 Misc.2d 495 

10.5, Notwithstanding notice not timely served 

N Y —Burger v Barnett, 265 N.Y.S.2d 499, 48 Misc.2d 

660 

Liberal construction 

N Y —Cusumano v. Pitzer Trucking Co, 209 N.Y S.2d 
715, 29 Misc 2d 919, motion den. 217 N.Y.S.2d 
560, 13 AD 2d 828 

12. Fla —Tallahassee Democrat, Inc v Willis, App, 
370 So.2d 867. 

13. N Y —Needleman v. Pan on Theatre Corp„ 209 
N YS2d 856, 12 A.D2d 991 
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13.5. N.Y.—Semsky v Jo-Mar Bake Shop Inc, 177 
N Y S.2d 560, 12 Misc 2d 371—Burger v. Barnett, 
265 N Y S 2d 499, 48 Misc.2d 660 

Court determination of special circumstances 
after objection 

N Y —Bush Homes, Inc. v. Franklin Nat. Bank of Long 
Island, 305 N Y S 2d 646, 61 Misc.2d 495 

15. Ill—Hagel v State-Wide Ins. Agency, Inc, 204 
N E 2d 828, 55 Ill.App 2d 210. 

Ky—White v Crawford, 346 S.W.2d 308. 

NY.—Mossa v Kaplan, 188 N.YS2d 1013, 19 
Misc.2d 544 

Wis —Hmtz v Zion Evangelical United Brethren 
Church, 109 N W.2d 61, 13 Wis.2d 439—Walker v. 
Baker, 109 N W2d 499, 13 Wis 637 

Restriction of use of pre-trial testimony error 

NY.—Itkin v Ringer, 208 N.YS.2d 406, 12 A.D2d 
732 

Construction of statements together 

Ky—Fletcher v Indianapolis & Southeastern Trail- 
ways, Inc, 386 SW.2d 264. 

16. Ind —New York Cent R, Co v. Wyatt, 184 
N E2d 657, 135 Ind.App 205, transf. den., 193 
NE2d 63, 244 Ind 373 

20. Reading explanatory questions and an¬ 
swers 

Wis —Walker v Baker, 109 N.W2d 499, 13 Wis.2d 
637. 

§ 40. Application for Order 
Library References 
Pretrial Procedure <£=>24, 121. 

21.50. NY.—Sponger v Carlson, 206 N.Y S 2d 742, 
11 AD 2d 1077 

Wnght v. Bnman Contracting Co., 219 N Y S 2d 
896—Atkinson v. Trehan, 334 N.Y*S.2d 291, 70 
Misc 2d 612. 

RI—Mill Factors Corp v. L.S. Bldg Supplies, Inc., 
240 A 2d 720, 103 R.L 675. 

Petition held sufficient 

Pa.—Scicchitano v Brown, 43 Wash.Co. 6. 

21.55. NY.—Lakeland Water Dist v. Onondaga 
County Water Authority, 248 N.R2d 855, 24 
N.Y.2d 400, 301 N.Y S 2d 1. 

, Rosenberg v. Jewish Hospital, 219 N.Y.S.2d 556 
—Wnght v Bnman Contracting Co., 219 N.Y S,2d 
896. 

22. NY—Huttner v. State, 300 N.Y.S^d 409, 59 
Misc 2d 831. 

§ 41. -Jurisdiction 

Library References 
Pretrial Procedure <£=>24, 121, 
153, 154. 
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23. N.Y.—Spatz v. Wide World Travel Service Inc., 
418 N.Y.S.2d 19, 70 AD.2d 835. 
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City court 

N Y —Bogert v, Herrick, 241 N Y.S.2d 449, 19 A.D.2d 
681. 

24. Fla.—Chitack v. Eastern Air Lines, Inc., App., 43 
So 2d 595. 

26. Wis.—State ex rel Thompson v Nash, 133 
N W.2d 769, 27 Wis.2d 183 

§ 42. -Time 

Library References 
Pretrial Procedure <^=24, 25, 95, 
121, 122, 127, 152. 
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31.50. Mo—State ex rel. King v. Turpin, App., 58! 
S W.2d 929. 

N J —Zaccardi v. Becker, 392 A 2d 1220, 162 NJ.Su- 
per 329 

NY.—Bmtbart v Gerber, 178 N.Y.S.2d 665, 14 
Misc.2d 293—Lavett v. Federal Market Co., 194 
N.Y.S 2d 615,20 Misc.2d 764—Zuramo Const. Co. 
v Campbell Realty Corp., 213 N.Y.S2d 125, 27 
Misc.2d 607—Td-A-Sign, Inc. v. Wessner, 237 
N.Y S.2d 420—Scully v. Jefferson Truck Renting 
Corp, 249 N.Y.S.2d 983, 43 MiscJd 48. 

Ohio—Buckeye Union Ins. Co. v. McGraw, 413 N.E.2d 
864, 64 Ohio Misc. 61, 18 003d 322. 

Pa—Maurice Goldstein Co, Inc. v. Margolin, 374 A.2d 
1369, 248 PaJSuper 162. 

Extension of time for taking proof 

Ky.—Bntton v. Garland, 335 SW2d 329. 

Motion held premature 

N Y.—Hernandez v Bal Enterprises, Inc, 223 N.YiL2d 
1, 15 A.D.2d 638. 

Motion held timely under circumstances 

N Y.—Farrell v. Reed, 226 NY.S2d 815, 16 A.DJd 
709. 

Shanfdd v. 6601 Corp., 225 N.Y.SJd 544, 34 
Misc 2d 26. 

Waiver 

N.Y —McMahon v. Houser, 302 N.Y.SJd 238, 59 
Misc. 2d 1023 

32. Cal—Contract Engineers, Inc. v. Wdborn, 65 
Cal Rptr. 903, 258 CA.2d 553 

Ill.—Crose v. Crose, 414 N E-2d 872,46 IlLDec. 819, 91 
DLApp.3d 216. 

Mich.—Klabunde Stanley, 181 NW.2d 918, 384 

Mich 276. 

N.Y—Coleman v Green, 272 N.Y.S 2d 646, 26 A.D.2d 
630—Jenkins v. 312 West 121st St Inc., 293 N.Y. 

S 2d 875, 30 A.D.2d 937—Balhn v Crescent Hold¬ 
ing Co., 311 NYS-2d 790, 34 AJX2d 803. 

Bratbart v Gerber, 178 N.Y.S 2d 665, 14 
Misc 2d 293—In re Hutchins* Estate, 198 N Y.S.2d 
712, 23 Misc.2d 439—Gisondi v. Town of Harri¬ 
son, 220 N.Y.S.2d 105, mod. on oth. grds. 229 
N.Y.S.2d 698, 16 A.D.2d 929. 

33. Pendency of negotiations held unsatisfac¬ 
tory excuse 

NJ —Klhnowich v Klhnowich, 207 A.2d 200, 86 NJ. 
Super. 449. 

Failure to serve held not **0008081 and unantic¬ 
ipated condition’* 

N.Y.—Ballm, v Crescent Holding Co, 311 N.Y.S.2d 
790, 34 A.D2d 803. 

34. Cal—Whitney's at the Beach v Superior Court In 
and For City and County of San Francisco, App., 
83 Cal Rptr. 237, 3NC.A.3d 258. 

34.5. Allowing examination by both parties 

N.Y.—Di Carlo v. Guttman, 191 N.Y.S.2d 592, 9 
A.D2d 684, rearg. den. 193 N.Y.S.2d 1019, 9 
AD 2d 782. 

34.10. Penalty for neglect 

N.Y.—Amkraut v. Roanoke Garment Ca, 171 N.Y. 

S 2d 292, 5 AJ3 2d 863, rearg. den. 173 N.YJd 
985, 5 A.DJd 982. 

35. Ohio—Nomina v Eggeman, 188 N.E.2d 440. 
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315, N Y.—Union Folding Box Corp v. BeB, 236 
KY-SJd 829, 18 A.D.2d 814. 

Crespo v. Peters, 191 N.Y.S.2d 715, 20 Mac 2d 

349. 

trial 

(]> Exammafroc re q u es ted by party. 

N.Y —Byrnes v. DnS Taxi Inc., 236 N Y S.2d 471. 18 
AJ>.2d *07—WIBttaas v. New Yoric City Tnaat 
Authority, 256 N.Y&2d 70£, 23 A.D.2d 590. 

(2) fawriwtha requested by thud party. 

N.Y.—Condos v. National Sttr Carp., 237 NY.S2d 
721. 18 A.DM 907. 

(3) ExawwnatiOB denied. 

N.Y—Fried v. Seville, 253 N.Y-S^d 272, 22 A.D.2d 
69a 

(4) Other statements. 

N.Y.—HoEam v. Port Aotfac**y of New Yoric and New 
Jersey, 452 N Y.S.2d 67, 88 A.D.2d 990—Ehriaart 
v. Nona County, 2 DepC, 483 N.Y,S.2d 26, 106 

36. KY.—Berger v. Gffiwt, 410 NYA2d 427, 65 
AJX2d 882, app. den. 392 N.E2d 1259, two cases, 
47 N.Y^d 709. 419 N.YE2d 1025 

375. N.Y.—Looker v. Henacssy, 256 N.YA2d 666, 
45 MwcJd 260. 

42. N.Y.—Gallo v. Air Exp. Intern. Coqx, 263 N Y. 
&2d 94a 24 A-D.2d 748 

§ 43. -Notice of Application 

library References 
Pretrial Procedure e=»24, 121, 
123,127. 
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44. AIl—J ohnson Pah Ox v. Davis, 124 So.2d 441, 
271 Ak. 474. 

CaL—Rosea v. Superior Court fir Los Angeles County, 
53 GaLRptr. 347, 244 CJL2d 586. 

MdL—WomMe v. M3kr, 336 A.2d 138, 25 MdApp 
656. 

N.Y.— Fr e nk el v. Old Douabaon Dairy Products, Inc, 
398 N.Y52d 816, 91 M»c2d 849. 

Or.—Gnat's Mechanical, lac. v. Ofeon, 584 P-2d 1387, 
2*4 Or. 75. 

Notice incorrectly qsttbed 

Ba.—Sunrise Shopping Center, Inc. v. Allied Stores 
Cap, App, 270 So2d 32. 

45. Or.—Grants Mechanical, Inc, v. Oboe, 584 P.2d 
1387, 284 Or. 75. 

47. NY.—Jtoomp v . Snath. 250 N.E2d 857, 25 
NYJd 2*7, 303 KYSJd 858. 

American Preside nt Lines, Limited v. 3. Rich 
Stem, lac, 187 NXSJd 582, 17 Misc2d 490, 
affiL 1|* NLYi2d 95a 8 AJX2d 803—Andre- 
check v. Vangara, 245 N.YE2d 539, 41 Misc.2d 
163. 



KY,—Tetrad Ok v. Roach. 225 N.Y.&2d 522, 15 
AJDJd 9ZL 

Rciaer v. Kane, 187 NXSL2d 84a 


Notic e Ktvcd ea attorney 

Ga.—Carter v. Merritt Lynch, Pierce, Fenner and 
South, 203 SLEld 766, 130 GaApp. 522. 

N.Y.—JCfttpi v. Avis Rent-A-Car System, Inti, 197 

N.Y&2d 853,21 1049. 

Notice of examhactioe faceted 

NY^Motto v. BnmswidtBaBce-afieader Co, 199 
KYS2A 729, 23 Mmx2d 226. app dnm. 210 
WLY&2i 764 *2 AJMd 62L 

S er v i ce of aeemd notice 

NLY.-Xoaak v. 244 East 2nd Realty Inc, 196 N.Y. 

SL2d 35> 25 h6sc2d 437. 

Waiter of right to vacate notice 
'i.Yj—Kank v. 244 East 2nd Realty Inc, 196 N.Y. 
S2d 3* 25 BfiacJd 437. 


Notice of examination held not subject to mo¬ 
tion to strike 

N Y —Battaglia v Dorfman, 198 N.Y S 2d 594, 23 
Misc.2d 272 

Application to court to enforce notice or service 
of new notice depends on each case 
NY—Kozak v 244 East 2nd Realty Inc, 196 NY 
S2d 35, 25 Misc.2d 437 
Only attorney of record need be served 
N Y —Qurnn v. City of New York, 206 N.Y S 2d 145, 
25 Misc 2d 116—Rainer v. Lehigh Val R Co., 206 
N.Y S 2d 954, 26 Misc2d981. 

Under Civil Practice Law and Roles 

N.Y—Martinez v Union Free School Dist. No. 4, 
Town of Babylon, 246 NY.S.2d 165, 41 Misc2d 
661—Lake Mmnewaska Mountain Houses, Inc v 
Smiley, 307 N YS2d 739, 62 Misc 2d 311 
Notice of examination or motion for order 
N Y —Schneph v. New York Times Co , 252 N Y S 2d 
934, 22 A D 2d 641. 

Serving separate demands 

N Y—Harding v. Spofford Laundry Corp, 355 N Y 
S2d 590,44 AD2d 804. 

48. NY—Arne v. Goldberg, 195 N.Y.S2d 700, 10 
A D2d 573 

50. Notice for examining nonparty 

N Y —In re Asbestos Ins. Coverage Cases, 479 N Y 
S.2d 145, 125 Misc 2d 171 

§ 44 ( 1 ). -Form and Requisites 

of Application or Affida¬ 
vits 

Library References 
Pretrial Procedure <5=24, 26, 
121, 123-126. 
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50.50. Fla.—Ward v. Gibson, App., 340 So.2d 481 
Tex.—Lawrence v. Farm & Home Sav. Ass’n, Ctv App, 
401 S.W 2d 617 

Marked pleadings 

NY.—Rudolph v Bowling Corp. of Plainview, 324 
N Y S 2d 448, 67 Misc 2d 463 

51. Request for further relief 

(2) Other applications. 

N.Y—Carden Hall, Inc v. Riden Const Corp, 242 
N Y S 2d 239, 39 Misc 2d 1003- 

52. N.Y.—Poppo v. Long Island R. Co., 183 NY 
S 2d 49, 14 Misc 2d 499. 

Affidavit held not a pleading 

Wis. —Siedenburg v Severson, 183 N.W.2d 35, 50 
Wis.2d 40 

Cross motion not insufficient 
N.Y.—’Werner v Sturdivant, 353 NY.S2d 235, 44 
A.D.2d 593. 

§ 44(2).-Necessary Allega¬ 

tions 

Library References 
Pretrial Procedure @=>24, 26, 
121, 123-126. 
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63.50. N.C—In re Lewis, 181 S.R2d 806, 11 N.C 
App. 541, cert den. 183 S.E 2d 242, 279 N.C. 394. 

64. Colo.—Board of Ed. of School Dist. No. 6, Arapa¬ 
hoe County v District Court In and For Arapahoe 
County, 483 P.2d 361, 174 Colo. 255 
N.Y.—’Van Aalten v Mack, 182 N.Y.S.2d 648, 7 
A.D 2d 289—Gearing v. Kelly, 222 N.Y.S 2d 479, 
15 A.D.2d 477—Stull *v. Studebaker Corp., 290 
N.Y.S 2d 574, 30 A.D.2d 527—McDonald v. Gore 
Mt. Ski Lift Corp., 293 N Y.S.2d 553, 30 AD2d 
931—Leiserson v. Mabro Intern., Inc., 311 NY. 

7 2d 792, 34 A.D.2d 926. 


Local No 1, Amalgamated Lithographers of 
America v. Brown, 256 NY.S.2d 66, 45 Misc 2d 
109, affd 270 N.Y S 2d 891, 26 A.D2d 90, affd. 
233 NE.2d 856, 20 NY 2d 962, 286 N.Y S 2d 
853—Alamo v State, 271 NY.S2d 485, 50 
Misc 2d 786—Application of Sarlo, 276 N Y.S.2d 
41, 52 Misc 2d 547 

N.C—In re Lewis, 181 S.E2d 806, 11 NC App 541, 
cert den 183 S E 2d 242, 279 N C. 394 

Application held insufficient 

N Y —Ame v. Goldberg, 195 N Y.S 2d 700, 10 A.D 2d 
573—Sabatino v Omondaga Wholesale Grocery 
Corp, 228 N YS2d 338, 16 AD2d 865 

Application resting on suspicion only insuffi¬ 
cient 

N.Y—Fill v Fill, 278 N Y.S 2d 557, 27 A.D2d 908 

Showing to be liberally construed 

CaL—BoIIes v Superior Court for San Francisco Coun¬ 
ty, 93 CalRptr 719, 15 C.A3d 962. 
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65. N.Y—Woodard v Delaware & HR Corp, 180 
NY.S2d 882, 7 AD 2d 827—Greenpomt Tenrn- 
nal Warehouse, Inc v Johnson, Drake & Piper, 
Inc., 206 N Y.S 2d 841, 12 AD 2d 458. 

L & L Concrete Corp. v. Di Giorgio, 183 N Y 
S.2d 572, 16 Misc 2d 247 

66. Mo—Hi-Plams Elevator Machinery, Inc. v Mis¬ 
souri Cereal Processors, Inc, App, 571 SW2d 
273. 

N.C.—Kohler v. J. A. Jones Const Co., 155 SW.2d 
558, 271 NC. 187 

67. NY—Albans v. Albans, 323 N.YS2d 372, 67 
Misc 2d 185 

68 . NY—Shednck v. Gary Land Corp., 187 NY. 1 
S.2d 624, 17 Misc 2d 850—Hamburg v. Gronik, 
191 N Y S2d 762, 19 Misc.2d 901—Scheer v City 
of Syracuse, 247 N.Y S 2d 223, 41 Misc 2d 1060 

68,5. N.Y.—Grandview Dairy, Inc v N.Y City Fin¬ 
est Foods Co, 218 N.Y.S 2d 449, 14 A D.2d 541 

N.C—Gnners’ & Shaw, Inc v. Continental Cas Co., 
121 SE2d 572, 255 NC 380 

68.10. N.Y —Application of Sarlo, 276 N Y.S.2d 41, 
52 Misc 2d 547. 
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69.20. NY.—Pevyuk v. Dunbar, 179 N Y.S 2d 606, 
12 Misc 2d 713—Turnpike Delicatessen & Restau¬ 
rant, Inc v Cohen, 228 N.Y S 2d 244, 34 Misc 2d 
183—Rutherford v Albany Medical Center Hospi¬ 
tal, 266 N.Y.S.2d 470, 48 Misc.2d 1017—Mayer v. 
Albany Medical Center Hospital, 288 N.Y.S 2d 
771, 56 Misc.2d 239. 

69 J5. Description held too broad 

N Y —Village of Nyack v Spring Valley Water Co., 324 
NY02d 721, 68 Misc.2d 23, affd 330 N.Y.S.2d 
817, 38 A.D2d 453 

69,30. N Y—Wilkins v. City of New York, 207 N.Y. 

S 2d 11, 25 Misc.2d 27. 

70. N Y.—Schenley Industries, Inc v Alen, 269 N Y, 
S.2d 276, 25 A.D.2d 742. 

Application of Pelley, 252 NYS2d 944, 43 
Misc 2d 1082—Application of Heller, 293 N.Y.S.2d 
869, 57 Misc 2d 976 

71. N Y —Simpson v. Traum, 404 N.Y S 2d 619, 63 
A.D2d 583 

N.C—In re Lewis, 181 SE.2d 806, 11 N.C.App., 541, 
cert den 183 S E 2d 242, 279 N.C 394 
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77. Del.—Williams v. Wichita Water Co, 197 A.2d 
731* 41 DeLCh 429 

N Y —New Rochelle Precision Grinding Corp. v. Mari¬ 
no, 191 N Y,S.2d 561, 9 A.D 2d 685—Nomako v. 
Ashton, 247 N.Y.S.2d 230, 20 A.D.2d 331. 

Application of Wollen, 187 N.Y.S.2d 807, 17 
Misc 2d 754—Application of Treichel, 202 N.Y, 
S2d 576, 22 Mtsc.2d 111—Application of Pelley* 
252 N Y S.2d 944, 43 Misc.2d 1082 
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78. N Y —Markewich v Newberg, 210 N Y S 2d 299, 
27 Misc2d 1040—Potar v Krugman, 223 NY 
S 2d 567 

84. NY —Oboler v Beakatron Mfg Corp, 230 N Y 
S.2d 150, 17 A D 2d 639 
Davis v Lyndel Corp, N Y Sup, 216 N Y S 2d 
440, mod on oth grds 228 NYS2d 451, 16 
A.D2d 802—DiGerommo v Plotmck, 240 NY 
S2d 908, 39 Misc.2d 497—Happell v Genoese, 231 
N.Y S 2d 155, 35 Misc2d 939 
86 . NJ.—Ritt v Ritt, 244 A 2d 497, 52 NJ 177 
N.Y—Zolotorofe v Pearson, 176 N.Y S 2d 29, 6 
A.D.2d 846 

Shednck v Gary Land Corp., 187 N Y S 2d 624, 
17 Misc.2d 850—Davis v Lyndel Corp, 216 N.Y. 
S 2d 440, mod. on oth grds 228 N Y S 2d 451, 16 
A.D.2d 802—DiGerommo v Plotmck, 240 NY. 
S 2d 908, 39 Misc 2d 497 

N C —Kohler v J. A Jones Const Co, 155 S E 2d 558, 
271 NC. 187 

Hendnx v Alsop, App, 161 S E 2d 772, 1 N C. 
422 

SC.—Proctor v Corley, 144 SE2d 285, 246 SC 478 
Tex—Lueg v Tewell, Civ App , 572 S,W2d 97 
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90. Cal —City of Long Beach v Superior Court for 
Los Angeles County, 134 Cal.Rptr 468, 64 C.A 3d 
65 

Mich —Wilson v W A. Foote Memorial Hospital, 284 
N.W 2d 126, 91 Mich.App 90 
N C—Kohler v. J. A. Jones Const Co, 155 S.E.2d 558, 
271 NC. 187. 

Tex—Lueg v Tewell, Civ App., 572 SW2d 97 

Showing of good and sufficient cause not re¬ 
quired 

S C.—Proctor v. Corley, 144 S E 2d 285, 246 S C 478 
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99.10. N Y.—Vasquez v East River Day Camp, Inc, 
186 N YS2d 166, 17 Misc.2d 385 

1. Motion properly denied 

Ga —DeWes Enterprises, Inc v Town & Country Car¬ 
pets, Inc., 203 SE.2d 867, 130 Ga App 610 
HI —Darrough v White Motor Co, 393 N E 2d 122, 30 
BLDec 467, 74 Ill App 3d 560 

2. Conn —Muti v. City of New Haven, 194 A 2d 447, 
24 Conn Sup. 452 

N.Y.—Davis v. Lyndel Corp., 216 N.Y S 2d 440, mod 
on oth. grds. 228 N.Y S 2d 451, 16 AD 2d 802 
4. NY.—Held v City of New York, 225 N YS2d 
265, 15 A.D 2d 808 
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14. N.Y.—Shednck v Gary Land Corp, 187 NY 
S2d 624, 17 Misc.2d 850 

18. N.Y—Murphy v. New York World-Telegram 
Corp., 188 N Y S.2d 271, 8 A D.2d 800-Geanng 
v Kelly, 222 N Y.S 2d 479, 15 A D 2d 477—Her¬ 
nandez v. Bal Enterprises, Inc., 223 N Y S.2d l, 15 
AD2d 638 

Gross v. Wise, 205 N.Y.S2d 657 

Grounds held sufficient 

(3) Other grounds 

N.Y.—Steinberg v Altschuler, 207 NY$.2d 473, 12 
A.D 2d 479—Shane v. OhUtem, 263 N.Y.S 2d 532, 
24 A.D 2d 742 

19. Insufficient statement 

N.Y.—Chemical Bank New York Trust Co. v Nicoletti, 
221 N Y.S.2d 387, 31 Misc.2d 726 
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29. Mo.—Hi-Plams Elevator Machinery, Inc. v Mis¬ 
souri Cereal Processors, Inc, App, 571 S.W2d 
273 

31. N.Y.—Shednck v. Gary Land Corp., 187 N.Y. 
S.2d 624, 17 Misc 2d 850—Pohtzer v. City of New 
York, 219 N.YS.2d 803 


Right of corporation to name officer may not be 
taken away 

NY—Arett Sales Corp v Island Garden Center 
Queens, Inc, 267 NYS.2d 623, 25 AD 2d 546. 

32. Applications held insufficient 

(3) Other applications 

N Y —Village of Nyack v. Spnng Valley Water Co., 324 
N.Y S.2d 721, 68 Misc 2d 23, affd. 330 N.Y S 2d 
817, 38 AD 2d 453 

page 135 

36, NY—Stepps v State, 294 N.YS2d 862, 58 
Misc,2d 155 

42. NY—Ryan v Roman Catholic Church, 230 
N Y.S 2d 256, 35 Misc.2d 68 

§ 45. -By Whom Affidavit Made 

Library References 
Pretrial Procedure <s=>24,121. 

46. Better practice 

NY—Application of Miller, 193 NY.S2d 929, 20 
Misc 2d 630 

47. N Y —Application of Miller, 193 N Y S 2d 929, 
20 Misc 2d 630 

50. NY—Stepps v State, 294 NYS2d 862, 58 
Misc 2d 155. 

52. NY—Stepps v State, 294 N.YS2d 862, 58 
Misc 2d 155 

§ 46. -Hearing and Determina¬ 

tion 

Library References 
Pretrial Procedure <^=>24, 121, 
128, 138, 139, 
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53.50. Findings with respect to ruling not re¬ 
quired 

Cal—Rosemont v Supenor Court of Los Angeles 
County, 36 CalRptr 439, 388 P2d 671, 60 C.2d 
709 

Careful screening 

N Y.—Brunswick Corp v Aetna Cas. & Sur Co, 269 
N Y.S 2d 30, 49 Misc 2d 1018, mod. on oth grds 
278 N Y S.2d 459, 27 A D 2d 182 

Inconvenient forum 

Conn —Kostek v 477 Corp, 316 A 2d 423, 30 Conn 
Sup 334 

Purpose of hearing 

Ark.—Davis v University of Arkansas Medical Center 
and Collection Service, Inc., 559 S.W2d 159, 262 
Ark. 587. 

53.55. Discretion 

Okl—Oklahoma Gas & Elec Co. v. Chez, 527 P.2d 
165 

54. N.Y —Hartsough v Superior Meter Division of 
Neptune Meter Co., 213 NYS2d 1021—Tel-A- 
Sign, Inc v Weesner, 237 N Y.S.2d 420. 

55. N.Y —Tel-A-Sign, Inc, v. Weesner, 237 N.Y.S.2d 
420. 

56. Formal findings not required where mone¬ 
tary sanctions not awarded 

Cal —Deyo v Kilboume, 149 CalRptr. 499, 84 GA.3d 
771. 

57. Cal—Petterson v Superior Court of Merced 
County, 114 CaLRptr 20, 39 OA.3d 267. 

N.Y.—Markewich v Newberg, 210 NYS.2d 299, 27 
Misc.2d 1040. 

57.10. N.Y —Bonneau v. Bonneau, 198 N.Y.S.2d 12, 
23 Misc 2d 513 

57.25. NY—Shme v. Sonastone Realty Corp., 253 
N Y.S,2d 805, 22 AD 2d 706 
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57.35. Ariz —City of Phoenix v Peterson, 462 P.2d 
829, 11 Anz App. 136. 
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Cal —Greyhound Corp v. Supenor Court In and For 
Merced County, 15 Cal Rptr. 90, 364 P.2d 266, 56 
C 2d 355 

Wooldridge v Mounts, 18 CalRptr. 806, 199 
CA2d 620. 

N.Y —Roehder v Roehder, 263 NYS.2d 930, 47 
Misc.2d 1044—Brunswick Corp v. Aetna Cas. & 
Sur Co., 269 N Y S 2d 30, 49 Misc.2d 1018, mod. 
on oth. grds 278 N.YS.2d 459, 27 A.D2d 182— 
Markky v. Pnest, 273 N.Y.S^d 200, 51 Misc.2d 
308—Eifert v. Bush, 273 N.Y.S.2d 557, 51 MiscJd 
500—Atkinson v Trehan, 334 N Y-S.2d 291, 70 
Misc.2d 612 

Evidence held sufficient 

NY.—Allen v Brower, 251 NY.S.2d 738, 21 A.D.2d 
876 

Application of Wollen, 187 N.Y.S.2d 807, 17 
Misc 2d 754 

Pa—Judson v Tracey, 25 D & C.2d 97, 10 Chest 98. 
Good faith 
(2) Other matters. 

N J.—Werkheiser v T. E. Warren, Inc., 361 A 2d 603, 
142 N.J.Super 405 

N Y —Ryan v. Roman Catholic Church, 230 N Y.S.2d 
256, 35 Misc 2d 68. 

Motion granted on consent 

NY—Calderon v Gty of New York, 184 NY.S2d 
151, 15 Misc 2d 346. 

57.40. N.Y —Ossad v 125 East Broadway Corp, 176 
N.Y.S 2d 21, 6 A.D 2d 827 

57.45. Fla.—Durable Uniform & linen Supply Co v 
Sanitary Linen Service Co., App., 183 So,2d 226 

NJ.—Ritt v Ritt, 244 A 2d 497, 52 NJ 177. 

N.Y—Romito v. Bouqois, Inc., 230 NYS2d 380, 16 
A D.2d 982—Zilken v. Leader, 257 N.Y S 2d 185, 
23 A.DJd 644—Coleman v Green, 272 N.Y.S.2d 
646, 26 A.D.2d 630-Taub v. Home Ins. Co., 318 
N.Y.S 2d 400, 36 AD 2d 592—Ludden v. Erie 
Lackawanna Ry Co, 328 N.Y.S 2d 15, 38 A-D2d 
783 

American President Lines, limited v. J. Rich 
Steers, Inc, 187 NY.S2d 582, 17 Misc.2d 490, 
affd. 188 N YS.2d 950, 8 AD.2d 803—Risi v 
Ackerley, 207 N.Y.S.2d 477, 24 MfccJd 78—Dur- 
dovic v. Wisoff, 246 N.Y.S 2d 374, 41 Misc.2d 
639—Albans v Albans, 323 N.Y.S2d 372, 67 
Misc 2d 185—Forest Elec Corp v. Century Nat. 
Bank & Trust Co., 333 N.Y.S.2d 644, 70 Misc 2d 
190—S&vmo v. Lindsay, 340 N.YS.2d 350, 72 
Misc.2d 609. 

Okl.—Avery v Nelson, 455 P.2d 75 * 

Pa.—Paxton v Maio, 59 Lane Rev 259. 

57.55. N Y.—Shepherd v Swatting, 234 NYS.2d 
37a 36 Misc.2d 881. 

57.60. NY.—Abrams v. Vaughan & Bushnell Mfg. 
Co., 325 N Y.S2d 976, 37 A.D.2d 833. 

57.65. Mich—Klabunde v. Stanley, 181 NW.2d 918, 
384 Mich 276 

NY.—Murphy v. News Syndicate Co, 186 N.Y.S2d 
507, 8 A.D.2d 776—Brush v Bnttain, 195 N.Y 
S.2d 742, 10 A.D 2d 574, rearg. and app. den. 199 
N Y S.2d 420, 10 A.D.2d 686. 

Pa.—Northumberland County v. Gap Coal Co., 13 D. 
& C2d 778, 30 NorthumbXJ. 42 

59.5. Cross-motion denied 

N Y.—Spiegler v. School Dist. of Gty of New Rochelle, 
232 N.Y.S 2d 597, 36 Misc.2d 312. 
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60. N.Y.—In re Astor’s Will, 193 N.Y.S.2d 389, 18 
Misc 2d 400. 

64. CaL—Greyhound Corp. v Superior Court In and 
For Merced County, 15 CalRptr. 90, 364 P2d 
266, 56 C2d 355 

Ga.—Sorrells v Cole, 141 SR2£ 193, 111 Ga.App 136. 

N.Y.—Koump v. Smith, 250 NE.2d 857, 25 N.Y.S.2d 
287, 303 N.YS.2d 858. > 

Ryan v. Roman Catholic Church, 230 N Y.S.2d 
256, 35 Misc 2d 68—Hardenburg v. H&rdenburg, 
248 NY.S.2d 789, 42 Misc 2d 818—Atkinson v. 
Trehan, 334 N.Y.S.2d 291, 70 Misc.2d 612. 
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Page 19ft 

R.L—Raymond v. Raymond, 252 A.2d 545, 105 R.I. 

m 

Stowing special dmMWtucffl where required 

N.Y.—la re L, 357 NYS.2d 987. 45 AD 2d 375 

-- - - *-* » . - » “ j 

IIKtVWV HWy 

N.Y^-Rapot v. Setter, 36ft N.Y.S.2d 904, 48 A*D 2d 
265, 

Burden of establishing entitlement to 
mmdisdosure rests with party resist¬ 
ing discovery .** 3 

645. Cal—Hatchett v. Supenor Court For Yuba 
Cocarty, 115 CalRptr. 317, 40 CA 3d 623. 

§ 47. The Order or Notice for Ex¬ 
amination 

Library References 
Pretrial Procedure *»41, 121 , 
128-130, 133-136. * 

6650. Fla.—Tafiahaasee Democrat, Inc. v Wilhs, 
Appt, 370 Sa2d 967. 

a^Wjfie v. Amalgamated Trust & Sav. Bank, 392 
MJL2d 656, 30 HIDec. 1, 74 XELAppJd 8. 

Mkk—Koenig i. Lake Sbore; Inc, 136 N.W 2d 9, 376 
Itick 131. 

N.Y.-*fitcfeeft v. Dutchess County, 321 N.Y52d 715, 
66 Mbc2d 522. 

OWo-Doaorest v. Caorey, 239 N.R2d 261, 15 Ohio 

Mk, IQ5, 

Pm.—Shacnhne v. Alberta Bidden, Inc, 403 AXd 577, 
266 PaJSnper. 129. 

Tex.—V<ga v. Royal Crown Bottling Ox, CSv.App. f 526 
SW*2d 729. 

Older fifed before application of bo s^uficance 

fewa-Cteve* v. Fountain, 142 RWJd 436, 25S Iowa 
1232. 

67. Aiix.—Fenton v. Howard, 575 P-2d 318, 118 
Aria. 119. 

ChL—A ft II Records, lac v. Heilman, 142 CalRptr 
TO 73 OAJd 554, app. te cert. den. 98 S.Ct 
3063, 439 U5 952, 57 L£42d HIS, tefc. den. 99 
S.CL 22ft, 439 UJS. 884, 58 LEd.2d 198. 

Ma—State ex reL Kabatzky v. Heft, Ark, 483 S.W.2d 
799. 

MLY.—Sternberg v. ARsdrekr, 207 N.Y52d 473, 12 
AJX2d479—Lessen v. Stevens, 291 N-Y52d 202, 
30 AJDJd 74U 


(5) Other examples. 

Mach.—Roe v. Cherry-Barrell Corp., 184 N.W.2d 350, 
281fidu4pp.42. 

N.Y.—Van Bbscon v Rogers, 202 N.Y52d 441, 11 
AJX2d 678—Langham v. K K. Porter Ox, 241 
NXSL2d 88, 19 AH2d 557—ZSken v. Leader, 
257 N.YEJd 185, 23 AJX2d 644—Taub v Home 
Ins. Ox. 318 N.Y.K2d 400,36 AJX2d 592-Slver- 
nana v. Hmiacker, 367 N.Y.SJfl 83, 47 A.D.2d 
939. 

IBacqaa v. F. ft 1C. Srtiarirr Pr ewin g Co., 205 
N.Y5Jd 751, 24 Mhc2d 1025—Lester v. Lester, 
330N.YJ&2d 190,69 Mascld 528. 

Order hcU too broad 


N.Y.—Kate Buffalo Realty, Inc. v. Anderson, 270 N.Y. 
s^i 12,25 AJX2d 809-Lewis v. Jewish Guild for 
the BSnd, 300 N.YA2d 476, 32 AJX2d 566. 
N.G—Brown v. Alexander, I60SX2d 516.1 N.CApp 
160. 



of in- 


N.Y.—Lipin v. SaBdst, 176 N.YX2d 493, 11 Kfisc2d 

in. 

City «f New Ywrk may, under statute, only be exasn- 
ined iwnwant to order nad may refase to comply with 
aotice. 


NLY^Lynox % City of New York, 184 N.Y«S3d 261, 
17 hhs&2d 770. 


Recital expressed in order held not subject to 
criticism 

NJ—Di Donna v Zigarelli, 160 A 2d 655, 61 NJ.Su- 
per 302 

Privileged communications 

Okl—Marcus v Hams, 496 P 2d 1177. 

Tailoring order to needs of case 

Cal— Deaile v General Tel Co of California, 115 
CalRptr. 582, 40 C A 3d 841 
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68. N Y.—Application of Motor Vehicle Acc. Indem¬ 
nification Corp., 214 N Y.S 2d 600, 28 Misc2d 
492. 

Notice held insufficient 

( 1 ) NY—Yorktown Textile & Trimming Corp. v 

London Assur Co, 210 N.YS 2d 870, 12 A-D.2d 910 

71. N.Y —Monarch Appliances, Inc. v Rauch Const 
Corp, 225 N Y.S 2d 523, 33 Misc.2d 241 
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72. Statement held insufficient 

(1) N.Y.—Curran v. Pegler, 186 N.Y S 2d 899, 17 

Misc2d 345 

75.5. N Y —Needteman v Panon Theatre Corp., 209 
N.Y.S^d 856, 12 A.D2d 991. 

Harbet v. Frakelstein, 227 NY.S.2d 804, 34 
Misc2d 24 

Matters need not be enumerated under changed 
practice rules 

N Y.—Smith v. Robilotto, 276 N Y.S.2d 323, 27 A.D 2d 
684 

76. NY—Joseph A Davis, Builder, Inc. v Muller, 
206 N Y.S 2d 121 

Status of person as employee 

NY.—Meaney v Loew’s Hotels, Inc, 273 NY.S2d 
856, 26 AD2d 263 
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80. Persons having knowledge 

NY.—Sherman v. Hoffman, 192 N. Y.S 2d 214, 19 
Misc 2d 895. 
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87. Failure to appeal warrants affirmance 

N.Y —Robbins v. Rubin, 345 N.Y.S 2d 573, 42 A.D 2d 
560 

§ 48. -Notice or Service; Sub¬ 

poena 

Library References 
Pretrial Procedure «=>121, 128- 
130. 

88. Anz—City of Kingman v. Havatone, 485 P 2d 
574, 14 Ariz.App 585. 

Conn—Helfferich v Farley, 419 A.2d 913, 36 Conn. 
Sup 333. 

Fla.—Ormond Beach First Nat Bank v. Jf. M. Mont¬ 
gomery Roofing Co, App., 189 So 2d 239. 

N.Y.—Bennett v. Troy Record Co., 269 N Y.S.2d 213, 
25 A.D.2d 799. 

Acker v. Terminal System, Inc., 176 N.Y.S.2d 
407, 12 Misc.2d 773—Free Synagogue of Flushing 
v Board of Estimate of City of New York, 291 
N.Y.S.2d 562, 57 Misc.2d 80. 

Waiver of certification of copy 
NY.—Sloan v. Sloan, 293 N.YS.2d 654, 57 Misc2d 
654 

Failure to appear 

Or.—Peterson v. Day, 584 P.2d 253, 283 Or 353. 

89. Service of notice on counsel sufficient 

Cal.—Wright v Groom Trucking Co, 24 CalRptr. 80, 

206 C.AXd 485. 

95. N.Y.—Price v. Brody, 181 N.Y S 2d 661, 7 
A.D.2d 204. 


Service with answer 

NY—Rodriguez v Manhattan and Bronx Surface 
Transit Operating Authority, 244 N.Y.S.2d 499,40 
Misc.2d 1053 

95.5. N Y —Byrnes v Dan's Taxi Inc, 236 N Y.S.2d 
471, 18 A D.2d 807—Van Valkenburgh, Nooger* 
Neville, Inc v John F Rider Publisher, Inc., 260 
N.Y.S 2d 691, 24 AD.2d 437. 

Church v Church, 201 N Y.S 2d 851, 23 Misc.2d 
146 

Effect of failure to timely serve notice 

NY.—Black v. Fisher Bros, 277 NY.S.2d 747, 27 
A D.2d 836—Shields v King David Bungalow Col¬ 
ony, Inc, 319 N Y S.2d 800, 36 A D.2d 642 

96. Time required 

(2) Other matters 

NY—Frommer v Garson, 310 N.YS2d 822, 34 
AD 2d 213 

S.C—Cook v. Douglas, 126 SE2d 20, 240 S.C 373 
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96.5. Ill —Redmond v Central Community Hospital, 
382 N.E 2d 95, 21 III Dec 801, 65 Ill App 3d 669 

NY-Tickel v. Oddo, 320 NY.S2d 268, 66 Misc.2d 
386 

R.I-Carroccio v DeRobbio, 274 A.2d 424, 108 R.I 
234 

96.10. Ohio—Welter v. Welter, 267 N.E.2d 442, 27 
Ohio Misc 44 

Service of subpoena held improper 

NY.—Lake Minnewaska Mountain Houses, Inc. v 
Smiley, 297 N.Y S 2d 89, 58 Misc,2d 1000 

§ 49 . -Modification or Vacation 

Library References 
Pretrial Procedure <s=>121, 128, 
132. 

97. N.Y —Grandview Dairy, Inc v N Y City Finest 
Foods Co, 218 NYS2d 449, 14 AD 2d 541- 
Weiss v Lynn, 221 NYS2d 258, 14 AD2d 
889—Emba Mink Breeders Ass’n v Shulof & Co., 
250 N.Y S 2d 676, 21 A D.2d 772—Dean v Hotel 
St Moritz, Inc., 275. N Y S 2d 60, 27 AD.2d 
514—Cronin v Pierce & Stevens Chemical Corp, 
321 N Y.S 2d 239, 36 A D.2d 764—Peter Pan Ice 
Cream Co v. Banque De Commerce Et De Fi- 
nancement Bancofin SA., 327 NY.S.2d 168, 38 
A.D.2d 544 

Knipl v Avis Rent-A-Car System, Inc., 197 
N Y.S2d 853, 21 Misc.2d 1049 

Time for motion for protecting order 

N M —Wieneke v Chalmers, 385 P 2d 65, 73 N.M. 8 

Time of motion for modification 

Ga.—MiUholland v. Oglesby, 155 SE2d 672, 115 Ga. 
App 715 
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98, N.Y—Weisinger v Berfond, 181 NY.S2d 867, 
16 Misc.2d 755, affd. 184 N.Y.S.2d 733, 7 A.D.2d 
1025 

Designation of person 

(4) Other matters 

N.Y.—Necchi SpA v Nelco Sewing Mach Co., 256 
N.Y S 2d 347, 23 AD 2d 543. 

Wallacb v Northeast Airlines, Inc., 181 NY 
S2d 949,15 Misc 2d 762—Suchaff v. Crystal Paper 
Box Co, 194 N.Y.S 2d 798, 20 Misc.2d 305—Ruth¬ 
erford v Albany Medical Center Hospital, 266 
N Y.S,2d 470, 48 Misc.2d 1017. 

1. Modification held improper 

NY—Canocchioli v Ruppert, 192 N.Y.S.2d 236, 9 
AD 2d 765. 

3. NY.—Reformed Church of Mile Square v. City of 
Yonkers, 185 N.Y S 2d 985, 8 A.D.2d 639—Lake¬ 
ville Memck Corp. v. Town Bd., Town of Islip, 
256 N Y,S.2d 781, 23 A D.2d 584-Lewis v. Jew¬ 
ish Guild for the Blind, 300 N.Y.S.2d 476, 32 
A D 2d 566. 
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4. N.Y.— Qmnby & Co v Funston, 166 N YS2d 
370, 4 A D 2d 852, foil 166 N Y S 2d 1021, 4 
AD 2d 8S3 

Tex—Fireston Photographs, Inc v Lamaster, Civ 
App, 567 S W 2d 273 

8. NY —Russo v New York City Transit Authority, 
201 N YS2d 586, I0AD2d964 

13. N.Y—Kagan v Gair, 178 NYS2d 531, 14 
Misc 2d 538 

NC—Allred v. Graves, 134 SE2d 186, 261 NC 31 

14. N Y.—In re Riegelman’s Will, 178 N Y.S 2d 200, 
13 Mi$c2d 734 

N C.—Potts v. Howser, 148 S E 2d 836, 267 N C. 484 

Tex—Moms v. Johnson, Civ App., 348 S.W2d 228, 
err ref. no rev. err. cert den. 82 S Ct 629, 368 
U.S. 1000, 7 L.Ed2d 538. 

Wash—Kime v Niemann, 391 P2d 955, 64 Wash 2d 
394 

15. Kan—Farmers Ins Exchange v Schropp, 567 
P 2d 1359, 222 Kan 612 

N.Y—Bradshaw v. Best, 180 N.Y5.2d 951, 7 AD 2d 
136—Liberty Dressing Co v.L W Foster Sports¬ 
wear Co, 217 NYS2d 741, 14 AD.2d 196 
Breitbart v Gerber, 178 N.Y S 2d 665, 14 
Misc.2d 293—Baier v Engineers, Limited, 179 
N.Y S.2d 6, 15 Misc 2d 34-Church v. Church, 201 
N.Y.S 2d 851, 23 Misc 2d 146—Happell v Ge¬ 
noese, 231 NYS2d 155, 35 Misc 2d 939 

Sufficient cause shown 

(5) Other instances 

N Y.—Found of Funds, Limited v. Waddell & Reed, 
Inc., 274 N Y S 2d 177, 26 A.D 2d 809. 

Sufficient cause held not shown 

(2) Other instances 

N.Y—Waugh v. Firemen’s Fund Ins Co., 275 NY. 
S 2d 91, 52 Misc 2d 141. 

Discretion held abased 

(1) Granting motion 

N.Y.—1Strawberry Hill Press, Inc v. Laddie Boy Dog 
Foods, Inc., 181 N.Y.S.2d 99, 7 A D.2d 759 

(2) Denying motion. 

N.Y —Price v. Brody, 181 N Y S 2d 661, 7 A D 2d 204 

Scope of inquiry 

N.Y.—J J. Little & Ives Co. v. Hanover Ins Co., 231 
N.Y S.2d 674, 34 Misc.2d 961 
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19. Undue hardship 

N.Y.—Gitthtz v. Lewis, 206 N.YS2d 458, 11 A D2d 
1065. 

20. N.Y—Palmien v Standard Ins. Co. of N.Y., 166 
N Y.S.2d 982, 8 Misc 2d 967, revd. on oth grds 
168 NYS.2d 515, 5 AD 2d 684 

Rule as to nonresidents 

(2) Other matters. 

Fla.—Thomas v. Lane, App, 348 So.2d 408 

N.Y.—J G Penney Purchasing Corp. v. Connor, A.D., 
265 N YS.2d 149, 249 A.D.2d 940 
In re Reis’ Will, 264 N.YS.2d 731, 48 Misc.2d 
330. 
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21. N.Y.—Ray v. Ray, 308 N.Y S.2d 407, 34 A D 2d 
517 

29. N.Y.—Hegener v. Party Tyme Products, Inc, 263 
N.Y S.2d 479, 24 A.D.2d 742. 
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30.5. Notice deferred until certain particulars 
furnished 

N Y.—Corse v. Dome Operating Corp., 213 N Y.S 2d 
776, 13 A.D.2d 694. 

30.10. Notice not premature where pleadings 
were fixed 

N.Y,—Mumane v. Maxson Electronics Corp., 221 N Y. 

S 2d 1015. 


31.5. N Y —Lobo & Co v Contreras, 182 N Y S 2d 
620, 7 A D 2d 906—Samuels v. Hirsch, 210 N Y. 
S 2d 401, 12 A D.2d 823—Lanarts v. Zawsca, 222 
N Y.S 2d 115, 14 AD 2d 987 
Victor Products Corp v Selraix Dispensers, Inc, 
223 N Y S 2d 594, 32 Misc.2d 971, affd. 224 N Y 
S 2d 271, 15 A D 2d 673—In re Williams’ Estate, 
228 NYS2d 50 

NC—Allred v Graves, 134 S.E2d 186, 261 N.C 31 
Direction to infant to appear before clerk 

N Y —Lester v Fischbem, 185 N.Y S 2d 292, 8 A D 2d 
618 

Failure to seek examination in prior action 

N Y —Fabrics Corp of America v M Wile & Co , 193 
NYS2d 124, 22 Misc.2d 49, 

Where defendant's motion to dismiss and for 
summary judgment granted 
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869, 22 Misc 2d 324 

Dismissal with prejudice 

Fla—Thornton v Board of County Com’rs of Dade 
County, App., 149 Sa2d 393—Swindle v. Rad, 
App., 242 So 2d 751. 

Ill—In re Atwood’s Estate,.240 N.E2d 451, 97 HL 
App 2d 311 

Minn—Breza v Schmitz, 248 N.W 2d 921, 311 Minn 
236. 

NM—Chalmers v Hughes, 491 P2d 531, 83 N.M 
314. 

Tex —Bottmelli v Robinson, Civ App, 594 S,W,2d 112. 

However, to encourage diligence in avoiding defaults 
and to compensate for loss of time and out-of-pocket 
disbursements, denial of plaintiffs motion to strike de¬ 
fendant’s answer for defendant’s failure to appear on 
examination before trial was conditioned on defendant's 
paying for costs and disbursements and appearing on 
date set, 

NY—Jankowski v Fnsby Mach Co, 208 N.Y.S.2d 
355. 

Di Bartolo v American & Foreign Ins. Co, 265 
N Y.S2d 981, 48 Misc.2d 843, affd. 275 N.Y.S.2d 
805, 26 AD 2d 992 

Court order or direction necessary 
N Y.—Farrell v Taylor, 368 N Y.S 2d 271, 48 AD.2d 
828 

Gaffney v. Gty of New Yoric, 247, N.Y,S.2d 419, 
41 Misc 2d 1049. 

Motion to strike treated as one to compel dis¬ 
closure I 

N Y.—Farrell v. Taylor, 368 N Y.S2d 271, 48 AJDJd 
828 

Gaffney v City of New York, 247 N.Y S.2d 419, 
41 Misc 2d 1049. 

Direction to appear rather than dismissal 

N.Y -City of New York v. Carofla, 264 N YJS.2d 408, 
48 Misc.2d 140. 

Payment of counsel fees of opposing party 

N.Y —Jefferson v. City of New York, 275 N.Y.S 2d 77, 
26 A.D2d 931. 

Summary decree held Improper 

Anz.—Sears Roebuck and Co. v Walker, App., 621 
P,2d 938, 127 Anz 432. 

Fla.—Hurley v. Wcriy, App., 203 So,2d 530. 

Construction of rale 

Mich.—Krim v. Osborne, 173 N.W.2d 737, 20 Mich. 
App 237 , 

Vacation of order striking pleading 

BI—Wiener v. K.G Parking Lot Co., 266 N,E2d 398, 
131 Ill App 2d II. 

Dismissal imposed only in exceptional case 
Fla —Heroki v. Computer Components Intern, Inc., 
App., 252 SoOd 576, 56 A LR.3d 1101 
Establishmeot-predurion order 
Alaska—Ketchikan Cold Storage Co. v State, 491 P.2JJ 
143 

Applicability 

Fla,—Homer v Travelers Ins, Co., App., 400 SoJM 
771. 

Tex.—Employers Mut Liability Ins Co. of Wisconsin 
v. Butler, Civ.App., 511 S.W.2d 323, err, ref, no 
rev. err. 

Dismissal abuse of discretion 
Idaho—Sierra Life Ins. Co. v. Magic Valley Newspa¬ 
pers, Inc,, 623 P.2d 103, 101 Idaho 795. 

EL—Cednc Spring & Associates, Inc. v. N.EL Corp., 
402 N.E2d 352, 37 IILDec 462, 81 HLAppJd 
1031. 

Ind.—Chrysler Corp. v. Reeves, App., 404 NJE2d 1147. 
Mich.—Jack's Factory Outlet v Pontiac State Bank, 
290 N.W.2d 114, 95 MiohApp. 174, 
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Utah—G M Leasing Corp v Murray First Thrift & 
Loan Co., 534 P2d 1244 

Wash —Tietjen v. Department of Labor and Industries, 
534 P.2d 151, 13 Wash App 86. 

Statutory power 

Cal.—Ascherman v. Superior Court In and For City 
and County of San Francisco, 62 Cal Rptr 547, 
254 C A.2d 506 

Ill—People ex rel Scott v Silverstem, 429 N E.2d 483, 
57 ULDec. 585, 87 I11.2d 167 
Purpose of authorization of sanctions 
Cal—Welgoss v. End, 61 Cal Rptr. 52, 252 CA.2d 
982—Ascherman v. Superior Court In and For 
City and County of San Francisco, 62 CaLRptr. 
547, 254 C. A 2d 506 

HL—Savitch v Allman, 323 N E2d 435, 25 IlLApp3d 
864 

N.M.—United Nuclear Corp v General Atomic Co., 
629 P.2d 231, 96 N.M. 155, 26 ALR. 4th 705, 
app cbsm., cert den 101 S.Ct. 1966, 451 U S. 901, 
68 L Ed 2d 289, rah den. 101 S.Ct. 3070, 452 U S. 
932, 69 L Ed.2d 433 

Tex.—Bottmelli v. Robinson, Ctv.App, 594 S W 2d 112 

Particular sanctions 

Anz.—Pkmkey v Superior Court In and For Coconino 
County, 475 P.2d 492, 106 Anz. 310. 

Jansen v Lichwa, 474 P.2d 1020, 13 AnzApp 
168. 

Cal —Dz Napoli v Superior Court of Kern County, 60 
Cal. Rptr. 394 252 C A.2d 202—Ascherman v Su¬ 
perior Court In and For City and County of San 
Francisco, 62 Cal Rptr 547, 254 C A 2d 506 
HL—Department of Public Works and Bldgs., for and in 
Behalf of People v Decatur Seaway Motor Exp 
Co., 282 N.E2d 517, 5 III App.3d 28, 53 A L.R.3d 
1030—In re Buehnemann’s Estate, 324 N E 2d 97, 
25 ffl.App.3d 1003. 

Md.—WomJbte v. Miller, 336 A-2d 138, 25 Md.App 
656. 

Mass.—M. Clifton Edson & Son v. McConnell, 404 
N.E2d 692, 9 Mass.App 930. 

Mo.—Thomas v. Fitch, App., 435 S.W.2d 703 
NJ.—Fanfarillc v. East End Motor Co., 411 A.2d 1167, 
172 NJJSuper. 309. 

N.Y.—Jordan v. Huntington Hospital Ass’n, 337 N Y 
S.2d 943, 40 A.D.2d 870—Morgen v. Columbia 
Broadcasting System, Inc., 338 NY.S2d 262, 40 
AD.2d 143. 

Term.—Strickland v Strickland, App., 618 S W.2d 496. 
Absence of substantial justification 
CaL—Bunnell v Superior Court of Alameda County, 62 
CaLRptr. 458, 254 GA.2d 720 
Ga.—Cook v. Lassiter, 282 S E2d 680, 159 GaApp. 24. 
Procedure 

CaL—Ascherman v. Superior Court In and For City 
and County of San Francisco, 62 CaLRptr. 547, 
254 CA.2d 506. 

N.Y.—Schwartz v. Jae Chan Kim, 435 N.Y.S.2d 25, 79 
AD 2d 1000. 

Waiter of right to object 

Ga.—Millholland v. Oglesby, 155 S.E.2d 672, 115 Ga. 
App. 715. 

Tex.—Hibbler v. Walker, CivApp, 593 S.W2d 398. 
Failnre of witness not a party to answer 
CaL—Mchl v People ex rd Dept, of Public Works, 532 
P 2d 489,119 CaLRptr 625,532 P.2d 489,13 C 3d 
710. 

NY.—Kazakh v. T0o Co., 302 N.Y.S.2d 292, 32 
A.DJd 93a 

Within court’s discretion 
CaL—Gnmshaw v. Ford Motor Co., 174 CaLRptr. 348, 
119 CA3d 757. 

D.C.—Firestone v. Harris, App., 414 A 2d 526. 

Fla.— Walker v. Senn, App!, 340 So.2d 975. 

Idaho—Viehweg v. Thompson, App., 647 P.2d 311, 103 
Idaho 265. 

Ind.—Chrysler Corp. v. Reeves, App., 404 N.E2d 1147. 
La.—Parker v. Rhodes, App, 260 So.2d 706. 

Term.—Strickland v. Strickland, App.. 618 &W.2d 496. 
Tex.—Vestal v. Jackson, Civ.App., 598 S.W.2d 724. 


Wis—Vincent & Vincent, Inc v. Spacek, App, 306 
N W.2d 85, 102 Wis.2d 266. 

On record appeals discovery motions and sanc¬ 
tions inapplicable 

Conn—Helm v Welfare Commissioner, 348 A 2d 317, 
32 Conn Sup 595. 

Award of expenses and attorney’s fees 

Cal.—In re Mamage of Lemen, 170 CaLRptr 642, 113 
C.A 3d 769. 

Del.—Wileman v Signal Finance Corp, 385 A.2d 689. 

Fla.—Allstate Ins Co. v. Biddy, App, 392 So 2d 938. 

La.—Allen v Smith, 390 So.2d 1300. 

Mass —Levmgs v Forbes & Wallace, Inc, 429 N E 2d 
50, 12 Mass App. 990 

Attorney asserting attorney-client privilege 
barred from testifying at trial 

NJ—Ayssefa v. Lawn, 452 A 2d 213, 186 NJ Super. 
218 

60. Cal.—Fuss v Superior Court for Los Angeles 
County, 78 Cal Rptr. 583, 273 C.A 2d 807. 

Fla —Santuoso v. McGrath & Associates, Inc, App., 
385 So 2d 112 

HI —Jones v Healy, 422 N E.2d 904, 52 Ill.Dec. 695, 97 
III App 3d 255. 

Mass—Katz v Com., 399 N.E2d 1055, 379 Mass. 305. 

NM—United Nuclear Corp v. General Atomic Co., 
629 P.2d 231, 96 N.M. 155, 26 A.LR. 4th 705, 
app dism, cert. den. 101 SCt 1966, 451 U.S. 901, 
68 L Ed 2d 289, reh den 101 S Ct 3070, 452 U.S. 
932, 69 L Ed 2d 433. 

N.Y—Vaughan v. Famsh, 237 NY.S2d 637. 

Stockman v Marks Polarized Corp, 270 N.Y 
S 2d 223, 25 A D.2d 883—Goldner v. Lendor 
Structures, Inc., 289 N.YS.2d 687, 29 A.D.2d 978. 

Rogoma v Ferguson, 275 NYS.2d 195, 52 
Misc 2d 298—Sloan v Sloan, 293 N.Y.S.2d 654, 57 
Misc 2d 654 

N C-Cutter v. Brooks, 243 SE.2d 423, 36 N.C.App 
265. 

Or.—Grant’s Mechanical, Inc. v. Olson, 584 P 2d 1387, 
284 Or. 75 

Witnesses 

NJ.—Nusbaum v. Newark Morning Ledger Co., 165 
A 2d 177, 33 NJ. 419 

N.Y—Roman v. Shik, 452 N.Y.S.2d 535, 114 Misc.2d 
862. 

Wis —Jenzake v. City of Brookfield, App., 322 N.W.2d 
516, 108 Wis.2d 537. 

Good faith effort not sanctionable 

Del —Sundor Elec., Inc v. EJ.T. Const Co., Inc, 337 
A2d 651. 

N C —Laing v. Liberty Loan Co. of Smithfield and 
Albemarle, 264 SR2d 381, 46 N.CApp 67, app 
dism. 270 S E.2d 109, 300 N.C. 557. 

Wilfulness as factor 

Alaska—Hawes Firearms Co., v. Edwards, 634 P.2d 
377—Riley v. Northern Commercial Co., Machin¬ 
ery Div., 648 P.2d 961. 

D.C —Coleman v. Lee Washington Hauling Co., App., 
392 A.2d 1067 

Iowa—Wemimont v International Harvester Corp, 
App, 309 N.W2d 137. 

Wash —Alpine Industries, Inc. v. Gohl, 637 P.2d 998, 
30 Wash.App. 750, op. changed 645 P.2d 737. 

Time to appear may be extended where default 
not willful 

N Y —Komyathy v. East Hampton Union Free School 
Dist, 437 N.Y.S.2d 14, 80 AD.2d 873. 
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61. Cal.—Deyo v. Kilboume, 149 CaLRptr. 499, 84 
C.A.3d 771. 

Ga.—Elberton-EIbert County Hospital Authority v. 
Watson, 174 S R2d 470, 121 GaApp. 550-House 
v. Hewett Studios, Inc, 186 S.E2d 584, 125 Ga. 
App. 127. 

HI.—Garofalo v General Motors Corp, 243 N.E2d 
691, 103 IU.App.2d 389-Bergm v. Ashford, 264 
N.E2d 266, 130 IILApp.2d 835—Department of 
Public Works and Bldgs, for and, in Behalf of 
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People v. Decatur Seaway Motor Exp Co, 282 
N.E2d 517, 5 IlLApp3d 28, 53 ALJL3d 1030. 

Mich.—Bumll v. State, 282 N.W.2d 337, 90 MichApp. 
408 

N Y.—Hackett v Toraoseto, 175 N.Y.SJd 519, 6 
A.D.2d 814—Brower v. Stabler, 183 N.Y.S^d 463, 

7 A-D.2d 919—Morales v Stem, 201 N.Y.S.2d 
535, II A.D.2d 667. 

Tex.—Ebehng v. Gawlik, QvApp., 487 S.W.2d 187. 

Wis—Gipson Lumber Co v. Schickling, 201 N.W.2d 
500, 56 Wis.2d 164 
Unco-operative conduct or spirit 

N.Y—Levine v Bornstem, 174 N.Y.SJd 574, 13 
Misc 2d 161, affd. 183 N.Y S.2d 868, 7 AD. 2d 995, 
affd, 190 N.Y.S 2d 702, 6 N.Y 2d 892, 160 N.E2d 
921. 

(2) Other instances. 

N.Y.—Baker v. General Mills Fun Group, Inc, 420 
N.Y.S.2d 820, 101 Misc 2d 193. 

Abuse of discretion 

D.C—Pollock v. Brown, App, 395 A2d 50, app. after 
remand 441 A.2d 276 

Iowa—Fox v. Stanley J How and Associates, Inc., 
App, 309 NW.2d 520. 

N.Y—Beetz v. City of New York, 423 N.Y.S2d 503, 
73 AD.2d 925. 

62. Ala.—Weatherly v. Baptist Medical Center, 392 
So 2d 832. 

Alaska—Hart v. Wolff, 489 P.2d 114 

Ariz.—Hastings v. Thurston, 413 P.2d 767, 100 Ariz. 
302 

Buchanan v. Jimenez, 501 P.2d 567, 18 Anz. 
App. 298 

CaL—Deyo v. Kilboume, 149 CaLRptr. 499, 84 C.A3d 
771, 

Fla.—Ramos v. Sanchez, App., 375 So.2d 51. 

Ga.—Swindell v. Swindell, 213 S.R2d 697, 233 Ga. 854, 

Leonard Bros Trucking Co v. Chymes Trans- * 
ports, Inc., 183 S,E.2d 773, 124 Ga-App. 341— 
Morton v. Retail Credit Ca, 196 S.E2d 902, 128 
Ga.App 446. 

Ill—Sanchez v. Phillips, 361 NE2d 36, 5 HLDec, 36, 

46 HI App 3d 430. 

Iowa—Haumersen v. Ford Motor Co„ 257 N.WJd 7. 

Md.—Kipness v. McManus, 286 A2d 829, 14 Md.App. 
362. 

Mich.—Philips Industries, Inc. v. Smith, 282 N.W.2d 
788, 90 MichApp. 237. 

Nev —Finkelman v. Clover Jewelers Boulevard, Inc., 
532 P2d 608, 91 Nev. 146. 

N.Y.—Mills v. CapeJlo, 176 N.Y.S.2d 6a 6 AD.2d 
841—Vastola v. Canariato, 190 N.Y.S2d 496, 8 
AD.2d 961, motion dism. 197 NY.S2d 185, 7 
N Y.2d 883, 165 N.EZd 196—Du Bois v. lovinefla, 
222 N. Y.S.2d 46a 15 AD2d 616-Craig v. War- 
shaw. 225 N.Y.S,2d 556, 15 ADJd 902—Living¬ 
ston v. Mayes, 258 N,Y.S.2d 583, 23 AD.2d 814- 
Giordano v Sheridan Maintenance Corp., 291 N.Y. 
S.2d 97, 30 A.D.2d 532—Thornlow v. Long Island 
R. Co., 307 N.Y.S.2d 1017, 33 A.D.2d 1027. 

Semsky v Jo-Mar Bake Shop Inc, 177 N.Y S.2d 
56a 12 Misc 2d 371—Derico v. Pancrazto A Sa- 
rubbi, Inc., 187 N.Y.S.2d 509, 19 Misa2d ,647— 
Wall v. Board of Ed. of Union Free School Dist 
No. 23 of Town erf' Oyster Bay, Nassau County, 206 
N.Y.S.2d 36—Di Bartolo v. American & Foreign 
Ins. Co, 265 NY.S2d 981, 48 Misc 2d 843, affd. 

275 N.Y.S.2d 805, 26 AD 2d 992 

Or.—Sisk V. McPartland, 515 P,2d 179, 267 Or. 116. 

Tex.—Rodebaugh v. Beachum, Civ App., 576 SW.2d 
143, err. ref. no rev. err. 

Utah—W. W. & W. B. Gardner, Inc. v. Park West 
Village, Inc., 568 PJd 734. 

Striking held not authorized 

(2) Other matters. 

Fla.—Godshall v. Hessen, App., 227 $o.2d 506 

Ga.—King Orthopedic Appliances, Inc. v Medical 
Funding Services, Imx, 263 SEOd 485, 152 Ga. 
App. S44. 

N.Y.—Page v. Lalor, 264 N.YS.2d 599, 24 AD,2d 
883—Buy-Rite Equipment Corp v. Hirsch, 284 
N.Y.S.2d 167, 28 AD.2d 1006, app. dism. 243 
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NE.2d 537, 23 N.Y 2d 965, 29* N.Y.S.2d 738- 
McCkttky v. Long Island Hockey Club, Inc., 323 
N.Y^2d 623, 37A.D2d 631—Iessi v Manuo, 344 
N.YJS.2d 520, 42 A D 2d 583—Attanasio v Scag- 
®@Ss* 344 N.Y.SAJ 523. 42 AD,2d 581. 

Cnacfam v. New York Herald Tribune, Inc, 
253 N.Y-S.2d 507, 44 Moo2d 211. 

Or.—Menmac Ca v. Portland Timber & Land Holding 
Co, 488 ?2d 465, 259 Or 573. 

Wk.—Gipson Lumber Ox v Sdnddmg. 201 N.W2d 
500, 56 W«.2d 164. 

Rrite to appear held not wflfal 

Ariz.—Foster v. Brooks, 438 P.2d 952,7 Ariz.App 320 
Fhx—CandQa v. Bryant, App., 235 SoJtd 328. 

Ga.—Smith v. Muflhm, 178 S.E2d 909, 122 GauApp 
833. 

La.—Allen v. Smith, 390 So. 2d 1300 
N.Y—County Trust Co. v. Fernandes, 297 N.Y.S.2d 
277, 31 A.D.2d 744-U-Manna Concrete, Inc v 
Friedman, 309 N Y.S.2d 711, 34 A D 2d 576—Ci- 
ndK v. Raddiffe, 317 N.YS.2d 97, 35 AD2d 
829—Balsam v Frank Nvcolosi Bldg Cb., 318 
N.Y5L2d 658, 36 A.D Jd 533—Jodmowitz v Shee¬ 
han, 345 N YE2d 603, 42 AD.2d 707. 

Socboff v. Crystal Paper Box Ca, 194 N Y.S.2d 
798, 20 Mba2d 305. 

D isariial held mtfnstiy harsh 

Fla.—Robmson v. Allstate Ins. Co., App. 3 DisL, 417 
Sa2d 778. 

HL—Bergm v. Ashford, 264 N.E-2d 266, 130 IlLApp.2d 
835. 

Ma—Veaker v. Hyfcr, 352 SWJ2d 590 
Anertion of constitutional privilege 
N.Y.—Barbate v. Tuosto, 238 NYE2d 1000, 38 
Muta2d 823. 

Ne cessit y for sendee of order 

N.Y.—McCormick v. Mara Associates, Inc., 265 N.Y. 
&2d 1004, 25 AJ>Jd 443. 

CrefaeBtart hi modal institution held excuse 
W.Va.—Chandos, Inc. v. Samson, 146 S.E.2d 837, 150 
W.Va, 428. 

What constit u te s wfflfal fafinre 
Gt—Thurman v. Unbare, Inc., 261 S.E.2d 785, 151 
GaApp- 880w 

Midi.—Knot v. Osborne, 173 N.W.2d 737, 20 Mich. 
App. 237. 

62S. Cokx—Fredand v. Fife, 377 P.2d 942, 151 
Cokx 339. 

Fla.—Thornton v. Board of County Corners of Bode 
County, AppL, 149 Sa2d 393. 

N.Y.—McKdvcy v. Freeport Housing Authority, 220 
N.Y.S2d 628, 29 Msc.2d 140. 

Dismissal not abase of discretion 

Ariz.—Gulf Homes, Inc. v. Beron, 688 P.2d 632, 141 
Ariz. 624. 

DisarfMd hdd aqlnstly hard 

Ariz.—Zalcroffv, May, 443 P.2d 916. 8 ArizApp. 101 
FIl—D avis v. Freeman, App., 405 Sa2d 241. 

K.—Gallo v. Henke, 436 N-EOd 1068, 62 HLDec. 766, 
107 BLApp.3d 21. 

I mp ro vid e n t exercise of discretion 

IB.—Presbyterian St Lake’s Hospital v. Fell, 394 
NJL2d 537, 31 BLDec 335, 75 Bl.App.3d 438. 
N.Y.—Jefferson v. City of New York, 275 N.YS.2d 77, 
26 A.DJd 931—Marsh v. Arthur H. Lee & Sons, 
Inc, 312 N.Y52d 372, 34 AD.2d 985—Di Gian- 
tomaso v. Kreger Track Renting Ox, 312 N.Y.S 2d 
84a 34 AJ> 2d 964. 

A pleading may also be struck where 
one ‘Unlawfully" refuses or neglects 
to testify. 6110 

QJ. nfotawfUfy” defined 
Wk.-Gspun Lumber Ca y, Schicklmg, 201 N.W.2d 
50a 56 Wk2d 164. 

S3. CaL—Deyo v. KUbourne, 149 CaLRptr. 499, 84 
CA3d 771. 

Fla.—Stowe v. Shuks App, 379 So^d 682. 


Refusal because answers tend to incriminate 
justified 

N M —Rainbo Baking Co of Albuquerque, Inc v Apo 
daca, App, 542 P 2d 1191, 88 N.M 501, cert den 
546 P 2d 71, 89 N M 6 

In fact, under certain statutory pro¬ 
visions, a court may be prohibited from 
holding a person or corporation in con¬ 
tempt for refusing to answer a ques¬ 
tion. 631 

63.1. Shield law 

N Y —Oak Beach Inn Corp v. Babylon Beacon, Inc, 
464 N E 2d 967, 62 N Y2d 158, 476NYS2d269 
63.5. NY—Levine v Bomstem, 174 N.Y.S.2d 574, 
578, 13 Misc 2d 161, affd 183 NY.S.2d 868, 7 
A D.2d 995, affd. 190 N.Y S 2d 702, 6 N Y.2d 
892, 160 N E2d 921 

Right to claim privilege 

(2) Othe»* matters 

Conn —Reynolds v Pope, 249 A 2d 260, 28 Conn Sup 
59 

Election 

Tex.—Henson v Citizens Bank of Imng, Civ App., 549 
S W.2d 446 

63.10. Ind-J. Y v D. A., 381 NE2d 1270, 178 
Ind App 238 

Mmn —Comfeldt v Tongen, 262 N W 2d 684 
63.30, Ill —Campen v Executive House Hotel, Inc,, 
434 N E2d 511, 61 Ill Dec 358, 105 Ill App 3d 
576 

Mich —Dundee Cement Co v Schupbach Bros., Inc, 
288 N W2d 379, 94 Mich App 277 
N.Y—Meaney v Loew’s Hotels, Inc, 273 NYS2d 
856, 26 AD 2d 263—Kraut v Morgan & Bro 
Manhattan Storage Co , Inc, 360 N.Y S.2d 889, 46 
AD2d 19, affd. 343 NE2d 744, 38 NY2d 445, 
381 N Y.S 2d 25, 80 A L R 3d 249 
Raspaolo v Union Free School Dist No 3, 233 
N Y S.2d 613 

Pa.—Iacopom v. Plisko, 195 A2d 362, 412 Pa 576. 
Tex.—Vega v Royal Crown Bottling Co., Crv App., 526 
S.W 2d 729. 

Discretion of court 

(2) Discretion abused. 

Cal.—Jacuzzi v Jacuzzi Bros., Inc., 52 Cal.Rptr. 147, 
243 CA2d 1 

Tex —Lloyd A Fry Roofing Co v. State, Civ App., 524 
S W 2d 313, err ref. no rev err., app after remand 
541 S W.2d 639, err. ref. no rev. err 

(3) Other statements. 

Colo.—Wood v. Rowland, 592 P.2d 1332, 41 Colo.App. 
498. 

N.J —Costanza v. Costanza, 328 A.2d 230, 66 N.J. 63 
Tex —Fisher v Continental Illinois Nat Bank & Trust 
Co of Chicago, Civ, App, 424 S W.2d 664, err ref. 
no rev err —Roquemore v Roquemore, Civ.App., 
431 S W 2d 595—Hankins v Haffa, Civ App, 469 
S.W 2d 733, err ref no rev. err 

Good cause for failure 

(2) Other instances 

Ala—Mitchell v Moore, 406 So 2d 347 
HL—Redmond v Central Community Hospital, 382 
N.E 2d 95, 21 Hl.Dec. 801, 65 111 App.3d 669 
La.—Allen v Smith, 390 So.2d 1300. 

Default judgment 

Cal.—MacDonald v Joslyn, 79 CalRptr. 707, 275 
C.A.2d 282, 35 ALR3d 641 
Fla.—Santuoso v McGrath & Associates, Inc, App, 
385 So 2d 112 

Ga —Phillips v. Peachtree Housing, 226 S E 2d 616, 13 8 
Ga.App. 596. 

Mich—Washburn v. Lake Diane Corp., 170 N.W.2d 
298, 17 Mich App. 704 

N.Y—Corley v. East Aurora Metals, Inc, 390 N.Y 
S2d 494, 55 AD 2d 840. 

W Va—Chandos, Inc v. Samson, 146 S.E.2d 837, 150 
W.Va. 428. 
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Matters considered 

HI —Fine Arts Distributors v Hilton Hotel Corp, 412 
NE2d 608, 45 IlLDec 257, 89 IILApp3d 881 

Kan —Lorson v. Falcon Coach, Inc, 522 P.2d 449,214 
Kan 670 

Mich.—Wood v Detroit Auto Inter-Insurance Ex. 
change, 299 NW.2d 370, 99 Mich App. 701, affd 
in part, revd in part on oth grds 321 N W 2d 653, 
413 Mich 573 

Tex —Fisher v Continental Illinois Nat Bank & Trust 
Co of Chicago, Civ.App., 424 S.W.2d 664, err ref 
no rev err 

Good cause not shown 

Tex —Fisher v. Continental Illinois Nat Bank & Trust 
Co of Chicago, Civ.App, 424 S W 2d 664, err ref. 
no rev err 
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63.40. Anz—AG Rancho Equipment Co v. Massey- 
Ferguson, Inc, 598 P2d 100, 123 Anz 122 

Service by mail on attorney 

Ga —Phillips v. Peachtree Housing, 226 S.E 2d 616, 138 
GaApp 596 

63.55. Motion for judgment denied 

NY—Rogonia v Ferguson, 275 N.YS.2d 195, 52 
Misc 2d 298 

64. 111—612 North Michigan Ave Bldg. Corp. v 
Factsystem, Inc., 323 NE2d 493, 25 Ill App 3d 
529 

NY—Gerry v. Ink-Tone, Inc., 180 N.Y.S2d 605, 13 
Misc 2d 470—Fleming v. Fleming, 270 N.Y.S.2d 
352, 50 Misc 2d 323. 

Complaint 

(2) Other matters. 

N Y —Brower v Stabler, 183 N Y S 2d 463, 7 A D.2d 
919—Levine v. Bomstem, 183 NYS2d 868, 7 
A D.2d 995, affd 190 N.Y.S 2d 702, 6 N.Y 2d 892, 
160 N.E 2d 921. 

65. Fla —Abbate v. Nolan, App, 228 So 2d 433. 

Ill— Iczek v. Iczek, 191 N E2d 648, 42 Ill.App2d 241. 

N.Y—Coombs v Rowand, 331 N.Y.S 2d 62, 39 A.D.2d 

532, app dism. 292 N.E2d 307, 31 N.Y.2d 853, 
340 N Y S.2d 166 

Default judgment entered only in dearest of 
cases 

Ga.—King Orthopedic Appliances, Inc v. Medical ' 
Funding Services, Inc, 263 SE2d 485, 152 Ga 
App. 544 

Pa.—Rapoport v Sirott, 209 A 2d 421, 418 Pa. 50 

Rule permitting entry of default applicable only 
against defendant 

Fla —Canella v Bryant, App., 235 So 2d 328. 

66. N.Y—Zaczek v. Zaczek, 249 N.Y.S2d 490, 20 
AJX2d 902. 

69J5. Fla.—Heimer v. Travelers Ins. Co, App, 400 
So 2d 771. 

Motion for sanctions on refusal to testify 

Pa.—Fields v. Rivera, 23 D & C.2d 650. 

70. Cal.—In re Bongfddt, 99 CaLRptr. 428, 22 
C A 3d 465 

Ohio—Rossman v Rossman, 352 N E 2d 149, 47 Ohio 
App.2d 103, 1 0 03d 206 

71. NY—Plummer v. R H Macy & Co, Inc, 414 
N.Y.S 2d 921, 69 AD 2d 765 

§ 54. Second Examination 
Library References 
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74. Fla—Goldstein v. Goldstein, App., 284 So 2d 
225 

Mo —State ex rel Von Pein v Clark, App., 526 S.W.2d 
383. 

N J —Horton v American Institute for Mental Studies, 
368 A 2d 426, 145 NJ.Super. 550. 
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N M.—Wieneke v Chalmers, 385 P.2d 65, 73 N M. 8 

N Y —Maasch v. Edward Coming Co, 287 N.Y S 2d 
116, 29 AD.2d 774—Werner v. Minskoff, 291 
N Y.S2d 981, 30 A.D.2d 801 

Qumn v. Oty of New York, 206 N Y.S.2d 145, 
25 Misc.2d 116. 

NC.—Black v Williamson, 127 S.E2d 519, 257 NC 
763. 

Continuous power of court 

NY.—Fib v Fill, 278 NY.S2d 557, 27 AD 2d 908. 

Latz v, Castncone, 178 N.Y.S2d 97, 13 Misc.2d 
119. 

75. N.Y.—Katz v Posner, 258 NY.S.2d 508, 23 
A.D 2d 774—American Steel Fabricators, Inc v. 
Pinebrook Const Corp., 265 NY.S2d 116, 24 
A.D 2d 982—RLC Electronics, Inc v American 
Electronics Laboratories, Inc, 332 N YS2d 119, 
39 AD 2d 757 

Lott v New York City Transit Authonty, 219 
N Y.S.2d 629—Dan MiUstcm, Inc. v Empire 
Sportswear Co., 236 N.Y S.2d 740. 

Further examination held proper 

(2) Other statements. 

N.Y—Page v. Lalor, 264 N.Y.S.2d 599, 24 AD 2d 
883—Norman v. Otis Elevator Co, 300 N Y.S.2d 
365, 32 A.D.2d 567 

Nussdorf v. Howell, 361 NY.S.2d 122, 79 
Misc2d 801. 

Tenn.—Breault v. Fnedli, App., 610 S W.2d 134 

Suppression of first examination 

N.Y —Camacho v. Brooklyn Union Gas Co, 196 N.Y. 
S 2d 922, 23 Misc.2d 966 

76. Cal.—Campam v. Safeway Stores, Inc., 104 Cal 
Rptr. 752, 29 C.A.3d 362 

77. N.Y—Barnett v. Ferguson, 285 N.Y.S.2d 979, 29 
AD 2d 525—Werner v. Minskoff, 291 N.Y S 2d 
981, 30 A.D.2d 801—ZuUo Lumber, Div of Tide¬ 
water Industries, Inc., v. New York City Housing 
Authority, 369 N.Y.S2d 716, 48 A D.2d 453 

Pappas v. Bee Line, Inc., 193 N.Y.S2d 948, 21 
Misc.2d 841—Penn-Texas Corp. v. Ghckman, 197 
N.Y.S 2d 83, 20 Misc.2d 835—Aaron v. St Peter’s 
Hospital, 203 N.Y.S 2d 733, 26 Misc2d 515-Da- 
nyluk v. Gitlin, 221 N.YS.2d 405, 31 Misc2d 828. 

Examination after appearance as witness 

Md.—Silver v. Goldberger, 188 A.2d 155, 231 Md. 1. 

Waiver 

N.Y.—Kings-Suffolk Realty Corp., 192 N.Y.S.2d 667, 9 
A.D.2d 745—Belski v. New York Cent. R.R., 329 
N.Y.S.2d 345, 38 A.D.2d 882. 

Effect of statement of readiness 

N.Y.—McGee v. Adams Paper & Twine Co., 252 N.Y. 
S.2d 873, 22 A.D.2d 642-Schneph v New York 
Tunes Co., 252 N.Y.S 2d 934, 22 A.D.2d 641-Bel- 
ski v. New York Cent R.R, 329 N YS2d 345, 38 
A-D.2d 882. 

Discretion held not abased 

Wis—Fanshaw v. Medical Protective Ass’n of Fort 
Wayne, Ind., 190 N.W.2d 155, 52 Wis.2d 234. 

Re-examination properly denied 

Fla.—Cricket Club, Inc v. Basso, App, 384 So.2d 908. 

Separate proceedings and issues 

N.Y.—Matter of Schnefer*s Estate, A.D., 426 N.Y.S 2d 
624, 74 A.D.2d 22. 

82. NY.—Kozak v. 244 East 2nd Realty Inc., 196 
N.Y.S.2d 35, 25 Misc.2d 437. 
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83.5. N.Y.—Kozak v 244 East 2nd Realty, Inc., 196 
N.Y.S.2d 35, 25 Mtsc.2d 437.' 

86. N.Y.—Baron v. Kings-Suffolk Realty Corp., 192 
N„Y.S.2d 667, 9 A.DJd 745. 

Denial of continuance held not abuse of discre¬ 
tion 

N.Y—Tetrad Co. v. Rosch, 225 N.Y.S2d 522, 15 
A.D.2d 928. 


Adjourned date for examination held intended 
to be mandatory 

N Y.—Di Bartolo v American & Foreign Ins. Co, 265 
N Y S 2d 981, 48 Misc 2d 843, affd 275 N Y.S.2d 
805, 26 A.D 2d 992 

§ 55. In General 

Library References 
Pretrial Procedure <s»155, 241- 
246, 248, 249, 254. 

87. Cal —Greyhound Corp v Superior Conn In and 
For Merced County, 15 CalRptr. ‘90, 364 P 2d 
266, 56 C.2d 355. 

NY.—Marotta v. Roundtree Estates, Inc, 270 N.Y. 
S.2d 42, 50 Misc2d 149. 

88. Anz.—Comet Stores v. Superior Court In and 
For Yavapai County, 492 P.2d 1191, 108 Anz. 84. 

Idaho—Thomas v Thomas, 357 P.2d 935, 83 Idaho 86. 
Ind—State v. Frye, 315 NE.2d 399, 161 Ind App 247. 
La—Curry v Vallot, App., 271 So 2d 711—Boyett v. 

Wingfield, App., 317 So 2d 235 
Minn —Gebhard v Niedzwiecki, 122 N.W2d 110. 
N.Y—Kay v Shopwell, Inc, 404 N.YS.2d 888, 63 
A D.2d 694 

Okl—Warren v Myers, 554 P.2d 1171. 

Stay of proceedings 

Pa —Hill v Mayusky, 32 Northumb LJ. 46. 

Rules for taking oral depositions distinguished 
Cal—West Pico Furniture Co. of Los Angeles v. Supe¬ 
rior Court In and For Los Angeles County, 15 
Cal-Rptr. 119, 364 P.2d 295, 56 G2d 407. 

N.Y—Lane Bryant, Inc v Cohen, 452 N.Y.S2d 573, 
86 AD2d 805 

Subpoena duces tecum 

Ga —Sorrells v. Cole, 141 S E.2d 193, 111 GaJkpp. 136. 
Additional interrogatories 
Iowa—Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1232. 

Application treated as motion 
Iowa—Roberts v. DeKalb Agr. Ass’n, Inc., 143 N.W.2d 
338, 259 Iowa 131. 

Burden and expense where information equally 
available 

Cal — Pantzalas v. Superior Court of Los Angeles Coun¬ 
ty, 77 CalRptr. 354, 272 GA.2d 499. 

Leave of court unnecessary 
N.Y.—Cimino v. Firestone Tire & Rubber Co., 301 
N.Y.S 2d 131, 59 Misc 2d 1040. 

Interrogatory not precluded by bill of particu¬ 
lars 

N.Y.—Cimino v. Firestone Tire & Rubber Co., 301 
N.Y S 2d 131, 59 Misc.2d 1040. 

Strict construction of statute 
N.Y.—Goff v. Econetics, Inc., 405 NY.S2d 912, 94 
Misc. 2d 869. 

Use of Interrogatory foreclosed 
Iowa—United Properties, Inc. v. Walsmith, App., 312 
NW.2d 66. 

Wis —State ex id. Opdt v. Crap, 260 N.W.2d 25, 81 
Wis.2d 106 

88.5. Wash.—Teratron General v. Institutional Inves¬ 
tors Trust, 569 P.2d 1198, 18 WasluApp. 481. 
88.10. Vt.—State Highway BcL v. Shepard, 253 A-2d 
155, 127 Vt. 525. 

Answer to interrogatories is not re¬ 
quired as to a claim for which the 
court refuses to exercise its equitable 
jurisdiction. 8820 

88 J0. NJ.—Brookduster Tenants’ Rights Corp. v. 
Brunett) Apartments, 303 A.2d 85, 123 N-LSuper. 
341. 

Taking of depositions does not fore¬ 
stall serving of interrogatories. 88 * 25 
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88.25. NJ —Myers v. St Francis Hospital, 220 AJd 
693, 91 NJ Super 377, 15 A.L.R.36 1432 
Prior use of oral deposition not bar to subse¬ 
quent i n t e rr o gatories 

N.Y.—Ford Motor Co v O. W. Burke Co, 273 N.Y. 
S 2d 269, 51 Misc.2d 420. 

Interrogatory properly refused where same in¬ 
formation requested in deposition 
Ill —Zack Co. v Suns, 438 N.E.2d 663, 63 ULDec. 732, 
108 IllApp 3d 16. 

However, in any action involving a 
wrongful death claim, a party must 
seek leave of court under applicable 
statutes in order to serve interrogato¬ 
ries and depose the same party. 88 - 30 

88J0. N.Y.—Panto v. DiLorenzo, 453 N.Y.S.2d 544, 
114 Misc.2d 1028. 

§ 56. Application for Order Requir¬ 
ing Answer 
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89. Cal—1880 Corp v Superior Court of City and 
County of San Francisco, 22 CalRptr 209, 371 
P.2d 985, 57 C.2d 840. 

Ga.—Sparks Specialty Co. v. Moss, 139 SJEJd 345, 110 
Ga.App 585 

La.—Michigan Wisconsin Pipe line Co. v. Sugariand 
Development Corp., App., 221 So.2d 593, applica¬ 
tion den. 223 So.2d 872, 254 La. 469. 

N.Y.—State v Jancyn Mfg. Corp., 416 N.Y.SJd 648, 
70 A.D.2d 633. 

R.I.—Congregation Sms of Zion. v. Providence Redevel¬ 
opment Agency, 284 AJd 297, 109 R.L 293 
Matter of right m absence of valid objections. 

Cal—West Pico Furniture Co. of Los Angdes v. Supe¬ 
rior Court In and For Los Angeles County, 15 
CalRptr. 119, 364 P.2d 295, 56 G2d 407. 

Durst v. Superior Court of Los Angeles County, 
32 CalRptr. 627, 218 GA.2d 460—Snyder v. Supe¬ 
rior Court for Los Angeles County, 89 CalRptr. 
534, 9 C A.3d 579. 

Order not interlocutory 

Md.—Baltimore Transit Co. v Mezzanotti, 174 A2C 
768, 227 Md 8. 

Inclusion of sanction in order held 

Iowa—Roberts v. DeKalb Agr. Ass’n, Inc,, 

338, 259 Iowa 131. 

Court order not required for deposition out o 
state 

CaL—Snyder v Superior Court far Los Angeles County, 
89 CalRptr 534, 9 GA.3d 579. 

Finding of relevancy Implied 
Mich.—Marchand v. Henry Ford Hospital, 247 N.W.2d 
280, 398 Mich. 163. 

90. N.Y.—Equitable Lumber Corp v. Northeastern 
Const Carp., 351 N.YJ.2d 21, 43 AJ>.2d 845. 

92. La.—In re Makarus’ Estate, 16 Fiduciary 620. 
Separate showing by affidavit or answer not 
required 

Iowa—Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1232. 

Necessity appearing from petition, answer, in¬ 
terrogatories and counsel’s signature 

Iowa—Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1232. 

FQing affidavit not jurisdictional 
Iowa—Roberts v. DeKalb Agr. Ass’n, Inc., 143 N.W.2d 
338, 259 Iowa 131. 

94. NJ.—Metalsalts Corp. v. Weiss, 177 A.2d 53, 71 
NJ-Super. 36a on remand 184 A.2d 435, 76 
NJ-Super 291 
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N.Y.—Frank v. Pennsylvania R-R-, 232 N Y S 2d 138, 
33 Mi*c-2d 179. 


lows—Robots v. DeKatb Agr. Ass’n, Inc^ 143 N.W.2d 
338, 2 39 lows 131. 


A*r. As’kw Inc., 143 N.W.2d 


a—-Roberts v. DeKalb Agr, Ass^ Inc., 143 N.W.ld 
338. 259 Sows 131. 



§ 57. Form and Requisites of Inter¬ 
rogatories 

Library References 

Pretrial Procedure ^=>155, 241, 
243, 248, 249. 

95. N.Y.—-Nictoetta v. Lavender, 368 NY,S,2d 407, 
82 Misc_2d 237. 

96. IH.—Nystxom v. Bob, 184 N.E-2d 273. 36 Ill 
App2d 333. 

OfcL—Warren v. layers, 354 P.2d 1171. 

Scope of discovery ms codtensile with that 

(2) Idaho—Sanders v. Ayrhart, 404 P.2d 589, 89 

ldM» 302. 

HL—Rosales v. Marquez, 204 N.E.2d 829, 55 HLA.pp.2d 
203. 

Iowa—Robbins v~ lowa-TIKnofo Can A Elec. CO., 160 
N.W_2d 847. 

(3> Ma—Smith v. Trans World Airlines, Inc., App., 

358 S.WJM 91. 

Choice between interr ogatories or depos^ions 

N.Y.—Hamath Eaton ABezz Corp. v. Inteniatkwal Busi¬ 
ness Machines Corp., 429 N.Y.S.2d 33* 76 A-D.2d 
873. 

97. Alia-—Safeway Stores, Inc. v_ Harrison, 484 P.2d 
208, 14 Arix-App- 439. 

04—Record Sharif of Atlanta, he v. Daugherty, 250 
SLXL2d 154, 147 GsuApp 753. 

Mo.—Keyte v. Parrish, App., 399 S.W_2d 601. 

N.J.—Myers v. SL Ranch Hospetal* 220 A 2d 693, 91 
N_J-Soper. 377, 15 A.L.R.3d 1432. 

N.Y.—Mkfh&d Glass Co. v. American Ca n . Ch, 329 
N.Yi2d 278, 38 AD2d 820—Avco Sec. Corp. of 
New York v. Ptot* 348 N.Y52d 409, 42 A.D.2d 
395. 

Pa-—Gambefl v, Rankin, 51 DeLCo. 154—Shor v Red¬ 
den, 33 IX A CL2d 179, 14 Becks 26—Baker v. 
Ready Mixed Concrete Co, of Lancaster, Pa, 59 
LaocJtev. 313. 

lutm ng a torica held man t objectikHudde as to 
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EL—Frozen Food Exp, v. Modern Track Lines, Inc» 
223 N_E~2d 275, 79 HLApfx2d 84. 


v. White Metal Roiling <fc Stamping 
Coqx, 447 N-Y-S^d 450, 86 A.D.2d 847. 

Ohio—McCoy v. Buckeye S-S. Co., 161 N.E2d 245. 


Pm^—Pupo v. Pnpo, 36 D. ft C-2d 620, 37 Northumb. 
LJ. 153. 

Ma—St^et rdL Hof v. Ooyd, 394 S.W.2d 408. 
Ml Cal. —West Pico Furniture Co. of Los Angdes v. 
Superior Court In and For Los Angdes County, 
15 ChLRptr. «9, 364 P-2d 295, 56 C-2d 407. 
FSar nh a i m v. S uperi or Court In and For Orange 
County, XO CaLRptr. 615, 188 CA-2d 451—Sheets 
v. S uper ior Court In and For Los Angeles County, 
64 CaLRptr. 753, 257 CL A. 2d 1. 

4 a—State ex id. Gamble Const. Ox v. Carroll, 408 
S-W~2d 34. 

S t ate ex rriL Kroger Ca v. Craig. App., 329 
S.W-2d 804. 


Neb.—Meclce v Bahr, 129 N W.2d 573, 177 Neb 584 

Ohio—State ex rel Willis v. Industrial Commission, 152 
N EL 2d 122, 105 Ohio App 187 

Pa.—Pietruszka v_ Sobek, 15 D & C 2d 329, 41 Ene 
175—Pellegrino v Francia, 45 Wash Co 142 

Interrogatories held not objectionable 

Cal.—Singer v Superior Court of Contra Costa County, 

5 Ca-R.ptr 697, 353 P.2d 305, 54 C 2d 318-Burke 

v. Superior Court of Sacramento County, 78 Cal. 
Rptr. 481, 455 P 2d 409, 71 C.2d 276 

The test, etc. 

Mass —Cuddy v L A M Equipment Co , 225 N.E 2d 
904, 352 Mass 458 

Durst v Superior Court of Los Angeles County, 
32 Cal.Rptr 627, 218 C.A.2d 460 

Opinions held improper 

N H —Famum v Bristol-Myers Co., 219 A 2d 277, 107 
N H 165, 20 A L R 3d 1423 

Investigation into records of another not proper¬ 
ly required 

Mo —State ex rel Mid-America Pipeline Co v Rooney, 
App , 399 S.W.2d 225, 19 A.L R 3d 1126. 

99* Fla —Slatmck v Leadership Housing Systems of 
Florida, Inc., App., 368 So 2d 78. 

Mo.—State ex rel Gamble Const- Co- v. Carroll, 408 
S W.2d 34 

Central ft Southern Truck Lines, Inc v. Westfall 
GMC Truck, Inc, App , 317 S.W.2d 841 

Pa.—Vislosky v Ziegler, 39 D ft C2d 415. 
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99-5- Ala.—Ray v. Hocklander, 131 So.2d 871, 272 
Ala. 455 

Cal—Burke v. Superior Court of Sacramento County, 
78 Cal Rptr 481, 455 P 2d 409, 71 C 2d 276 

Flora Crane Service, Inc v Superior Court In 
and For City and County of San. Francisco, 45 
Cal.Rptr. 79, 234 C A.2d 767. 

Fla —Marine Inv. Co v Van "Voorhis, App , 162 So 2d 
909 

N,Y.—Pduso v Rochester General Hospital, 409 N.Y 
S 2d 292, 64 A D 2d 1013. 

Pa.—McLaughlin v Moore, 10 D. A C.2d 257—Busch 
v Williams, 73 Montg. 430—Hill v Mayusky, 32 
Northumb LJ. 35—Pellegrino v Francia, 45 
Wash.Co 142—Gillespie v. Gillespie, 47 West. 101 
—Meadowood Homes, Inc. v Race. 14 Chest. 334. 

Explanation of allegations of answer 

Pa.— r PhiIber Lehigh Co v. Canada Dry Bottling Co. of 
Lehigh Valley, 17 D. A C.2d 356, 28 Leh.L J. 122. 

Opinion 

La.—Gaudet v Lawes, App , 166 So.2d 337- 

Pa.—Rush v. Butler Fair and Agr Ass’n, 17 D. Sc C 2d 
250, 106 PL J 410. 

99-10- Pa.—Malone v. Pennsylvania R Co., 17 D. A 
C.2d 752. 

2. Okl—Oklahoma County Sheriff v. Hunter, 615 
P.2d 1007 

Pa.—Pellegrino v. Francia, 45 Wash.Co. 142. 

Test for abuse and oppressive burden 

Mo —State ex rel. Williams v. Vardeman, App., 422 
S.W.2d 400 

4. Cal.—Singer v Superior Court of Contra Costa 
County, 5' Cal Rptr, 697, 353 P.2d 305, 54 C.2d 
318. 

City of Los Angeles v. Superior Courf In and 
For Los Angeles County, 16 Cal Rptr. 851, 196 
C.A.2d 743. 

Del —Hoey v, Hawkins, 332 A .2d 403. 

Ga.—Nathan v Duncan, App., 149 S.E 2d 383, 113 
Ga.App. 630 

IH.—Nelson v Pals, 201 N_E.2d 187, 51 Ill.App 2d 269 

Mo —State ex rel Transit Cas Co v. McMillian, 349 
S.W 2d 210—-Beuttcnmuller v. Vess Bottling Co of 
St. Louis, 447 S.W.2d 519 

N.Y.—Geilis v. G D Searle & Co , 336 N Y S 2d 106, 
40 A.D 2d 676 

Pa.—Venito v Pennsylvania R Co , 10 Chest 237 
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Iowa—Hot Spot Detector, Inc v Rolfes Electronics 
Corp, 102 N W 2d 354, 251 Iowa 647 
La —Gaudet v Lawes, App, 166 So 2d 337 
Mo—State ex rel Hof v Cloyd, 394 SW2d 408. 
N Y —City of New York v BusTop Shelters, Inc, 428 
N YS 2d 784, 104 Misc2d 702 
Pa.—Phiiber Lehigh Co. v. Canada Dry Bottling Co., 17 
D. ft C.2d 356, 28 Leh L J. 122 

Interrogatories oppressive 
N.Y —Blasi v Marine Midland Bank of Southeastern 
New York, NA, 399 NYS2d 445, 59 AD.2d 
932 

7* Fla,—Marine Inv Co v Van Voorhis, App., 162 
So 2d 909. 

La.—Dawson v Lindsey, App, 143 So 2d 150 
NJ —Cermak v. Hertz Corp, 147 A.2d 800, affd. 147 
A 2d 795, 28 NJ. 568 

McGrath v Jersey City, 175 A 2d 278, 70 NJ 
Super. 143, affd. 183 A 2d 7, 38 N J 31 , 

NY—Blotcher v. Upjohn Co, 388 NYS2d 289, 54 
AD.2d 851. 

Pa.—Ressler v. Southern Pipe Line Co, 56 Lane Rev 
481. 

Opinions or conclusions 

Conn—Hafford v. Zyla, Super., 284 A.2d 892, 29 
Conn.Sup. 319 

Mo.—State ex rel Hof v. Cloyd, 394 S W.2d 408—State 
ex rel. Gamble Const Co. v. Carroll, 408 S.W.2d 
34. 

State ex rel. Williams v Vardeman, App,, 422 
S.W.2d 400. 

7,5. Ga—Munn v. Munn, 157 SE.2d 77, 116 Ga. 
App. 297. 

Mo.—State ex rd Hof v. Cloyd, 394 SW2d 408. 
NY.—Handler v Heimowitz, 366 NY.S2d 32, 47 
A.D 2d 836 

Pa.—Baker v. Ready Mixed Concrete Co. of Lancaster, 
Pa., 59 Lanc.Rev. 313—Pellegrino v. Francia, 45 
Wash Co. 142. 

8. Financial reimbursement 

Cal.—Deyo v. Kilbourne, 149 CaLRptr 499, 84 C.A 3d 
771, 

page 178 

9. Cal—1880 Corp v. Superior Court of City and 

County of San Francisco, 22 CaLRptr. 209, 371 
P.2d 985, 57 C.2d 840. 

10. Mo—Central & Southern Truck Lines, Inc v. 
Westfall GMC Truck, Inc., App., 317 S.W.2d 
841—State ex id. Kroger Co v Craig, App, 329 
S.W.2d 804. 

N.Y.—Forray v. New York Hospital, 402 N.Y.S 2d 198, 
61 A.D.2d 770. 

113. Dd.—Williams v. Moms, Super, 223 A.2d 390. 
13,10. La.—Nicholson v. Holloway Planting Co, 
Inc., 284 So.2d 898. 

Interrogatories not objectionable as compound 
Cal.—Smith v Superior Court In and For San Joaquin 
County, 11 CaLRptr 165, 189 GA.2d 6, 88 AL 
R.2d 650. 

13.15. Pa.— Hill v. Mayusky, 32 Northumb.LJ 35 
14. Iowa—Hot Spot Detectin', Inc. v. Rolfes Electron¬ 
ics Corp., 102 N.W.2d 354, 251 Iowa 647 

Statute construed 

N.Y.—Cardona v. South Bend Lathe Co,, 421 N.Y.S.2d 
373, 72 A.D.2d 758 

Ohio—McCoy v. Buckeye S.S. Co., 161 N.E.2d 245. 

Amendments not allowed 

Ohio—McCoy v. Buckeye SS. Co., 161 NE.2d 245. 

Rukavina v. New York Cent R. Co., 203 N E-2d 
495, 1 Ohio App.2d 48. 

Allowance not ex parte 

Iowa—Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1231 

Number not limited except as justice requires 
Mo.—State ex id. Hof v. Cloyd, 394 S.W.2d 408—State 
ex rd. Norfolk ft W. Ry. Co. v. Dowd, 443 S.W.2d 
1 . 


State ex rd Williams v. Vardeman, App., 422 
SW2d 400 

NY—Cardona v South Bend Lathe Co, 421 N.Y S 2d 
373, 72 A D,2d 758 

15. Ark—Hanna v Johnson, 344 SW2d 846, 233 
Ark 409—Widmer v. Modem Ford Tractor Sales, 
426 S.W 2d 806, 244 Ark 696 
Conn—Manufacturer’s Advertising, Inc. v. Pancoast, 
238 A.2d 810, 4 Conn.Cir. 668. 

Iowa—Roberts v DeKalb Agr. Ass’n, Inc, 143 N W 2d 
338, 259 Iowa 131 

Supplemental interrogatories 

N.D —In Interest of R L D, 253 N W 2d 870. 

15.5. Cal —Southern California Edison Co v. Superi¬ 
or Court of Los Angeles County, 103 Cal Rptr. 
709, 500 P.2d 621, 7 C.3d 832. 

Ill—Quatrano v Marrocco, 208 NE2d 632, 61 Ill. 

App2d 1 

Duty of giving additional information after true 
answers not imposed 
Mo —Aulgur v Zyhch, App, 390 S W 2d 553. 
Interrogatories construed as continuing in na¬ 
ture 

Pa —Pietrak v Kuhn, 39 D. ft C.2d 514, 16 Bucks 165 
Interrogatory held not of continuing nature 
Tex.—Coca Cola Bottling Co v. Mitchell, Civ.App, 
423 S W 2d 413 

Specific statement required 
Wash—Northwestern Mut. Ins. Co v. Stromme, 479 
P.2d 554, 3 Wash App. 769. 

15.10. Md—Pare v. Rodrique, 260 A 2d 313, 256 
Md. 204—Klein v Weiss, 395 A.2d 126, 284 Md 
36 

Leave of court necessary 

Cal.—Smith v. Superior Court In and For San Joaquin 
County, 11 CaLRptr 165, 189 C A 2d 6, 88 A.L. 
R.2d 650 

Interrogatories are not precluded by 
the fact that the party had filed similar 
or identical interrogatories concerning 
the same facts in another action 
against a different party . 1525 

15.25. Cal —Durst v. Superior Court of Los Angeles 
County, 32 Cal Rptr. 627, 218 CJL2d 460. 

§ 58. Time for Propounding 
Library References 
Pretrial Procedure #=>25, 95, 
122, 127, 155, 241, 247, 250- 
254. 
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16.5, NJ —Michaud v. Yeomans, 278 A 2d 537, 115 
NJ.Super. 200 

Interrogatories held premature 

Cal.—Smith v Superior Court In and For San Joaquin 
County, 11 Cal.Rptr 165, 189 GAJd 6, 88 AL 
R.2d 650 

Pa.—Royster v. McGowen Ford, Inc., 439 A 2d 799, 
294 Pa Super 160 

Time of application 

Iowa—Roberts v. DeKalb Agr. Ass’n, Inc., 143 N.W.2d 
338, 259 Iowa 131. 

Class action 

Cal.—Danzig v. Superior Court for Alameda County, 
151 CaLRptr 185, 87 CA.3d 604. 

Interrogatories too late 

N.C—Clarke v. Clarke, 267 S.E.2d 361, 47-N.CApp. . 
249. 

18. Cal —Heffron v. Los Angeles Transit Lines, 339 
P.2d 567, 170 CA2d 709, 74 A.LR.2d 526. 

NY.—Offset Paperback Mfrs., Inc. v. Banner Press, 
Inc., 418 N.Y.S.2d 421, 71 AJ5.2d 593. 
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Delaying proceedings 

Ga—Fountain v Marta, 249 S.E.2d 296, 147 Ga.App. 
465 

Discretion not abused 

Hawan—Phillips v Queen’s Medical Center, 613 P.2d 

365, I Haw App 17 

Mich-Masters v Oty of Highland Park. 294 N.W.2d 
246, 97 Mich App. 56 

Discretion of court 

Cal —Oty of Alhambra v Superior Court of Los Ange¬ 
les County, 168 Cal Rptr 49, 110 CA.3d 513. 
2L5. Alaska—Douglas v. Glacier State Tel Co., 615 
P2d 580. 

§ 59. Who May Propound or Be Re¬ 
quired to Answer 

Library References 
Pretrial Procedure #=>18, 22, 23, 
92, 95-102, 155, 241, 244-246. 

28. Cal.—Castahne v City of Los Angdes, 121 CaL 
Rptr 786, 47 C. A 3d 580. 

N.Y—Charlotte Lake River Associates v. American 
Ins Co, 416 N.Y.S2d 920, 68 Misc.2d 151. 

Pa— Levenger v. Levenger, 19 D & C2d 445, 28 
Leh LJ 406, 73 York 209—In re McCktchy’s 
Estate, 85 Montg 19 

Issuance of commission not made conditional 
NY—Yannotti v. Yannotti, 187 N.Y.S2d 61, 20 
Misc,2d 973 

29. N.Y —Costm v New York Tei Co., 401 NY. 
S 2d 667, 60 A.D.2d 1002. 

30. Exchange of information required 

Pa.—Herman v Daly, 33 D ft G2d 164. 

Cross interrogatories by defendant 

Tex.—Davis v. Coastal States Petrochemical Gx, Civ. 
App., 405 S.WJ2d 854. 

30.5, N.Y —Wertheimer v. New York Property Ins. 
Underwriting Ass’ll, 444 N.Y S.2d 668, 85 A.D.2d 
540 

Sebastiano v. Stafc 447 N.Y.S.2d 987, 112 
Misc 2d 1030, affd. 460 N.Y.S.2d 841, 92 A D.2d 
966. 

Pa.—Gillespie v. Gillespie. 37 D. ft C2d 47, 47 West 
101. 

“Agent” construed as not including counsel. 

Pa.—Glatfdter v, Denver ft Ephrata Tel Co., 56 Lane. 
Rev. 205 

Class actions 

CaL—Danzig v. Superior Court for Alameda Ccnmty, 
151 Cal Rptr 185, 87 CA 3d 604. 
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313. Ga.—Reynolds v. Reynolds, 123 SE.2d 115, 
217 Ga. 234. 

Nathan v. Duncan, App., 149 S.E2d 383, 113 
Ga.App 630. 

Md.—Altemus v Altemus, 306 A-2d 581, 18 MdLApp. 
273. 

N.Y.—Greenberg v Plotkm, 401 N.Y.S 2d 983, 92 
Misc.2d 989. 

Codefendants held not adverse parties 

(2) Under statute not permitting interrogatories to be 
served on opposing party m action for injury. 

N Y—Ryan v. Saunders, 259 N.Y.S.2d 31, 45 Mistx2d 
1089. 

3L15. Mo.—CJJS. cited in State ex rd. Chandler v, 

, Scott, App., 427 S.WJd 759, 761. 

A minor who can be compelled to 
testify by way of deposition before tri¬ 
al is capable of testifying by way of 
interrogatory. 31 - 20 

31 JO. Ohio—Olenik v. Calp, 158 KEJd 5?4w 
323. Ala.—Ex parte Colonial Refrigerated Ifcansp* 
lux, 261 So.2d 779, 288 Ala. 434. . 
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In some jurisdictions the state is not 
exempt from the obligation to answer 
interrogatories. 3110 

32.19, Ala.—State v Colonial Refrigerated Transp, 
Inc., CJv App, 261 So 2d 773, reversed Ex parte 
CoJomal Rdhgerxied Tramp, Inc. 261 So 2d ^9, 
mandamus dewed Ex pane Windham, 261 So 2d 
782, 2SS Ala. 438 

Tex.—Mofcry v. University of Texas Health Science 
Cette ai Dallas, OvApp., 529 S W 2d 802, err 
ref no rev err 

Wk.—State v Beloit Concrete Stone Co . App, 309 
NW.2d 28, 203 Ws.2d 506 

No coescst to lie med immaterial 
Mass.—Wright v Com., 223 NE2d 666, 351 Mass 
666. 

33. lack of jurisdiction 

SuC—John Deere Cd. v. Cone, 124SE2d 50, 239 SC 
597 

34. Pa.—Graham v Peoples Natural Gas Co, 35 D 
A C.2d 717, 113 PLJ 423 

§ 60(1). Annexing to Pleading, or 
Filing and Service 

library References 
Pretrial Procedure <s=>155 f 241, 
247, 254. 

36. Obao—State ex rd, Wilts v Industrial Commis¬ 
sion, 152 N E.2d 122, 105 Ohio App 187 

Perfect pleading sot condition precedent 

Ohio—Shrewsberry v Wilson, 179 NE2d 528, 113 
Ohio App 556. 

37. Amendments 

R.I—Kenney v Providence Gas Co, 372 A2d 510, 118 
ILL 134 
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38L5&, Cal.—Bdtooe Electronics Corp v Superior 
Court of Santa Cruz County, 151 CaLRptr 109, 
87 CA_3d 452. 

3E55. Ohio-—McCoy v Buckeye SS Co, 161 
N.E2d 245 

$ 60(2). -Service 

Library References 
Pretrial Procedure «*»155, 241, 
247. 

39. Mo.—ZuxhcKk-Hcnri&im, Inc. v London Square 
Development Corp., 504 S.W 2d 161. 

Servke by mafl 

CaL—Prates v. Trader, 57 CaLRptr. 383, 249 CA2d 
199. 

Service of notice of ffHng 

Miss.—Rofcmsoo v HempfeilL 229 So.2d 827 
Service hy sheriff not required 
La.—Hartford Acc. A Indent Co. v. Byles, App, 280 
So2d 624 

Applicable only to int e rrogatories to parties 
Arit—State ex reL Babbitt v. Mahoney, 543 P 2d 800, 
25 AnzApp. 371. 

40. Ga—Simpsou v App l cg ar th Supply Co, Inc., 26S 
SJE2d 357, 153 GaApp. 446. 

41. CaL—Prates v. Trader, 57 CaLRptr 383, 249 
CAJd 199 

Ga.—Swindefi v. SwmddL 213 S.E2d 697,233 Ga. 854. 

$ 60(3). -Notice 

49. Notke maecessary 

La.—Chnnhctt v. CM1» Pharmaceutical Corp., 383 


§ 61. Objections 

Library References 
Pretrial Procedure ^=>250-255. 

5030. De! — Williams v Hall, Super, 176 A 2d 608, 
4 Storey 350 

Ga —Sneder v English, 200 S E 2d 469, 129 Ga.App 
638 

Mo —State ex rel State Highway Commission v Pfit- 
zinger, App, 569 S W 2d 335 
Pa —Royster v McGowen Ford, Inc, 439 A 2d 799, 
294 Pa Super 160 

Refusal to suppress held not erroneous 
Ala—Lutsky v Lutsky, J83 So 2d 782, 279 Ala. 185 
Declaration or affidavit in opposition 
(1) Test of sufficiency 

CaL—Mack v Superior Court In and For Sacramento 
County, 66 Cal Rptr 280, 259 C A2d 7 

Effort to resolve between parties 

N Y—Charlotte Lake River Associates v Amen can 
Ins Co, 401 N Y S 2d 974, 92 Misc2d 1011 

Interrogatories burdensome and unreasonable 

NY—Chur chill Computer Corp v Haug, 416 NY 
S 2d 604, 70 AD 2d 546 
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50.55. Ala.—Crescent Transit, Inc v Vames, 399 
So 2d 233 

Ark —Dnrt v Moms, 357 S W 2d 13, 235 Ark. 40— 
Tumlison v HarviUe, 372 S W 2d 385, 237 Ark 
113 

Cal —Singer v Superior Court of Contra Costa County, 

5 Cal Rptr 697, 353 P 2d 305, 54 C 2d 318—West 
Pico Furniture Co of Los Angeles v Superior 
Court In and For Los Angeles County, 15 CaL 
Rptr 119, 364 P 2d 295, 56 C 2d 407 
Idaho—Smith v Big Lost River Irr Dist, 364 P 2d 146, 
83 Idaho 374 

La.—Gaudet v Lawes, App, 166 So 2d 337 
Mmn—Gamty v Kemper Motor Sales, 159 NW2d 
103, 280 Minn 202 

N.Y —Brooklyn Bureau of Social Service v Trans- 
am erica. Ins Co, 281 NYS2d 708, 28 AD2d 
841 

Ohio—Penn Cent Transp Co. v Anneo Steel Corp, 
271 N E 2d 877, 27 Ohio Misc 76 
Pa—Sharrer v Hannan, 18 D & C2d 313, 1 Adams 
LJ 17—Hill v Mayusky, 32 Northumb L.J 35— 
Lewis v Getsinger Medical Center, 30 D A C 2d 
32, 60 Sch LR 178—Bierbaum v. King, 32 D & 
C 2d 55, 14 Cumb 72—Paxton v Maio, 59 Lane 
Rev 259 

Burden of proving validity of objections, etc. 
Anz.—Hine v Superior Court In and For Yuma Coun¬ 
ty, 504 P 2d 509, 18 Anz.App 568 
Cal —Brown v Superior Court In and For Butte Coun¬ 
ty, 32 Cal Rptr 527, 218 CA2d 430-CoIumbta 
Broadcasting System, Inc v Superior Court for 
Los Angeles County, 69 Cal Rptr 348, 263 C A 2d 
12—Memtt v Superior Court for Los Angeles 
County, 88 Cal.Rptr. 337, 9 C A3d 721—United 
Farm Workers of America, AFL-CIO v Superior 
Court for Kern County, 120 Cal Rptr 904, 47 
CA.3d 334. 

Ga—Munn v Munn, 157 SE2d 77, 116 GaApp 297 
Iowa—Roberts v DeKalb Agr Ass'n, Inc., 143 N W 2d 
338, 259 Iowa 131 

Secret process 

Pa —Pnnscott v Henry T Campbell Sons’ Corp, 16 D 
&C2d650 

Burden of proving propriety of interrogatories 
on proponent 

Cal —West Pico Furniture Co of Los Angeles v Supe¬ 
rior Court In and For Los Angeles County, 15 
CaLRptr 119, 364 P 2d 295, 56 C 2d 407 
Right to object held lost 
Cal.—West Pico Furniture Co of Los Angeles v Supe¬ 
rior Court In and For Los Angeles County, 15 
Cal Rptr 119, 364 P.2d 295, 56 C 2d 407 


Ga.—Drew v Hagy, 216 S E2d 676, 134 GaApp 852. 

Effect of failure to object 
Cal —Leach v Superior Court of Shasta County, 169 
Cal Rptr 42,111 CA3d 902 
IU—Nelson v Pals, 201 NE2d 187, 51 IllApp.2d 
269—Koehler v Great Atlantic & Pac Tea Co, 
232 N E 2d 780, 90 HI App 2d 458 
Iowa—Schaap v Chicago A NWR Co, 155 NW2d 
531, 261 Iowa 646 

Mmn —State by Mattson v Boemng, 149 N W 2d 87, 
276 Mmn. 151 

NY—9H Realty Corp v Zurich Ins Co, 452 N.Y 

5 2d 245, 89 A D 2d 584 

Purpose 

Mum—State by Mattson v Boemng, 149 NW2d 87, 
276 Minn 151 ' 

Utah—State By and Through Road Commission v 
Petty, 412 P 2d 914, 17 Utah2d 382 

Effect of failure to object 
Utah—State By and Through Road Commission v 
Petty, 412 P.2d 914, 17 Utah2d 382 

Evidence 

Iowa—-Roberts v Dekalb Agr Ass’n, Inc, 143 N W 2d 
338, 259 Iowa 131 

50.60. Cal—Columbia Broadcasting System, Inc v 
Superior Court for Los Angeles County, 69 Cal 
Rptr 348, 263 C A 2d 12 

Ga.—Sorrells v Cole, 141 SE2d 193, 111 GaApp, 
136—Hodges v Youmans, 200 SE2d 157, 129 
Ga-App 481 

Pa —In re Construction of Vine Street Extension, 18 D 

6 C2d 115—Conduit and Foundation Corp v 
Municipal Authority of Lemoyne Borough, 9 
Cumb 133—Philco Corp v Sunstem, 30 D & 
C 2d 696 —Baker v Ready Mixed Concrete Co of 
Lancaster, Pa., 59 Lane Rev 313 

51. Mo —State ex rel State Highway Commission v 
Pfitzmger, App, 569 S W2d 335 
Pa.—Shetrom v McCrone, 73 Dauph 282—Ross v 
Lister, 21 D. & C2d 51 

51.5, La.—Desselle v Tidewater Marine Service, Inc, 
App, 363 So 2d 1199, wnt den, Sup, 366 So 2d 
574 

Mo—State ex rd Kroger Co v Craig, App, 329 
S W 2d 804 

N Y —Krause v American Guarantee & Liability Ins 
Co, 295 N YS 2d 341, 31 AD 2d 606 
Pa.—Malone v Pennsylvania R Co , 17 D & C 2d 752 
Interrogatories held proper 
Pa.—Philber Lehigh Co v Canada Dry Bottling Co of 
Lehigh Valley, 17 D. & C 2d 356, 28 Leh L J 122 
51.10. Pa —In re Construction of Vine Street Exten¬ 
sion, 18 D & C2d 115—Reader v. Southern Pipe 
Line Co, 56 Lane Rev 481 
51.15. Pa —Levenger v Levenger, 19 D & C.2d 445, 
28 Leh L J 406, 73 York 209—Conduit and Foun¬ 
dation Corp v Municipal Authority of Lemoyne 
Borough, 9 Cumb 133—Baker v Ready Mixed 
Concrete Co of Lancaster, Pa, 59 Lane Rev 313 

51.20. Interrogatories held not objectionable 
Cal—Rust v Roberts, 341 P2d 46* 171 CA2d 772— 
Alpine Mut Water Co. v Superior Court for Ven¬ 
tura County, 66 Cal Rptr 250, 259 CA2d 45 
51.25. Ala—Ex parte Dorsey Trailers, Inc, 397 
So 2d 98 

Cal —Burke v Superior Court of Sacramento County, 
78 CaLRptr 481, 455 P2d 409, 71 C2d 276 
Columbia Broadcasting System, Inc v Superior 
Court for Los Angeles County, 69 Cal Rptr 348, 
263 C A 2d 12 

Minn.—Gamty v Kemper Motor Sales, 159 N W 2d 
103, 280 Mmn 202 

Mo —State ex rel State Highway Commission v Pfit¬ 
zmger, App, 569 SW2d 335 
Pa—Melmck v Euler, 9 D A C2d 782—Hill v May- 
usky, 32 Northumb LJ 35—Pottstown Daily News 
Pub Co v Pottstown Broadcasting Co, 80 Montg 
114, affd 192 A 2d 657, 411 Pa 383—Baker v 
Ready Mixed Concrete Co of Lancaster, Pa, 59 


Sot2d 46. 
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Lane Rev. 313—Pupo v Pupo, 36 D & C2d 620, 
37 Northumb.LJ. 153 # 

Defendant held required to answer interrog¬ 
atory, etc. 

(2) Other matters. 

Cal —Petersen v. City of Vallejo, 66 Cal Rptr 776, 259 
C.A 2d 757 

Pa —Pnnscott v Henry T Campbell Sons’ Corp, 16 D 
& C 2d 650. 

Answers contradicting recitations of authenti¬ 
cated act 

La—Wise v Johnson, App, 229 So 2d 197, app after 
remand 241 So.2d 534, wnt den 243 So 2d 273, 
257 La. 604. 

Delay of hearing on exceptions 

La.—Wise v Johnson, App., 229 So.2d 197, app after 
remand 241 So 2d 534, wnt den 243 So 2d 273, 
257 La. 604. 

52* N Y —Foremost Ins Co v. 3 Grace Ave. Inc, 
395 N.Y S.2d 248, 58 A.D.2d 59 
Pa—Withn v. Pennsylvania R, Co, 18 D. ft C2d 
176—Pupo v Pupo, 36 D. & C 2d 620, 37 Nor- 
thumb.L J 153 

However, fact that answer might compel party to give 
hearsay evidence is no objection to an interrogatory 
Cal.—Smith v. Superior Court In and For San Joaquin 
County, 11 CaLRptr. 165, 189 C.A2d 6, 88 AL 

R. 2d 650—Durst v. Supenor Court of Los Angeles 
County, 32 CaLRptr 627, 218 CA.2d 460. 

52.5* Anz.—Hme v. Superior Court In and For 
Yuma County, 504 P 2d 509, 18 AroxApp 568 
Cal—Darbee v. Superior Court, San Mateo County, 25 
Cal Rptr. 520, 208 GA.2d 680—Bunnell v. Supen¬ 
or Court of Alameda County, 62 Cal Rptr. 458, 254 
C.A.2d 720—United Farm Workers erf America, 
AFL-CIO v Supenor Court for Kern County, 120 
Cal Rptr 907, 47 C.A.3d 334. 

Fla —Cabrera v. Evans, App, 322 So 2d 559 
Mo.~State ex rel Kroger Co v. Craig, App, 329 

S. W.2d 804 

N.Y.—Brooklyn Bureau of Social Service v. Trans- 
amenca Ins. Co, 281 N.Y.S.2d 708, 28 A.D.2d 
841—Rosenthal & Rosenthal, Inc v. Bond Stores, 
Inc., 336 N.Y.S.2d 539, 40 A D.2d 651 
Pa—Bierbaum v. King, 32 D ft C.2d 55, 14 Cumb. 
72—Scrocca v Cannon Trucking Co., 16 Bucks 
246. 

Record held not to show, etc. 

Cal—Flora Crane Service, Inc. v. Supenor Court In 
and For Gty and County of San Franscisco, 45 
CaLRptr. 79, 234 C.A.2d 767. 

Fla.—MacArthur v. Moffett, App, 340 So 2d 500. 

53, Iowa—Roberts v. DeKalb Agr. Ass’n, Inc., 143 
N.W.2d 338, 259 Iowa 131. 

54. Cal.—Flora Crane Service, Inc. v. Superior Court 
In and For City and County of San Francisco, 45 
CaLRptr. 79, 234 C.A.2d 767 

Iowa—Roberts v. DeKalb Agr. Ass’n, Inc., 143 N.W 2d 
338, 259 Iowa 131. 

Mo,—State ex tel. Hof v. Cloyd, 394 S.W.2d 408. 
State ex reL Williams v. Vardeman, App 422 
S.W.2d 400. 

N.R—Riddle Spring Realty Co. v State, 220 A 2d 751, 
107 NH. 271. 

Discretion 

(1) Ga.—Munn v. Munn. 157 SE2d 77, 116 Ga 
App. 297. 

Iowa— Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1232. 

Utah—State By and Through Road Commission v. 
Petty, 412 P 2d 914, 17 Utah2d 382. 

(3) Other statements. 

Fla.—Dade County v. Jordan Marsh Co, App., 219 
So.2d 756. 

Wash.—Weber v Biddle, 431 P 2d 705, 72 Wash-2d 22 

Mitten considered 

Ariz.—Hine v Superior Court In and For Yuma Coun¬ 
ty, 504 P.2d 509, 18 Ariz.App. 568. 


Cal —Columbia Broadcasting System, Inc. v Superior 
Court for Los Angeles County, 69 Cal Rptr 348, 
263 C.A 2d 12 

La—Nicholson v. Holloway Planting Co, Inc., 284 
So 2d 898. 

Utah—State By and Through Road Commission v. 
Petty, 412 P.2d 914, 17 Utah2d 382 

Motion compelling answer 
Cal—Columbia Broadcasting System, Inc. v. Superior 
Court for Los Angetes County, 69 CaLRptr. 348, 
263 C,A.2d 12 

Where an objection to an interrog¬ 
atory is sustained, the interrogator has 
been held to have the right to reframe 
and resubmit the question in proper 
form or to propound additional ones. 54 ’ 3 

54.5. Mo—State ex reL Hof v. Qoyd, App., 394 
S.W 2d 408—State ex rd. Houser v. Goodman, 
App., 406 SW2d 121-State ex rel. Williams v 
Vardeman, App, 422 S W.2d 400. 

page 183 

55. Hawaii—Lee v. Kimura, 634 P 2d 1043, 2 Haw 
App. 538. 

Dl —City of Chicago for Use of Schools v. Albert J. 
Schorsch Realty Co., 238 NE2d 426, 95 HL 
App.2d 264 

Mum—Gamty v Kemper Motor Sales, 159 N.W 2d 
103, 280 Mum 202 

Mo —State ex rd Mueller v. Dixon, App., 456 S.W 2d 
594. 

58. Ala —Ray v. Hocklander, 131 So.2d 871,272 Ala. 
455. 

Cal —Coy v. Superior Court of Contra Costa County, 
23 Cal Rptr 393, 373 P.2d 457, 58 G2d 210, 9 
A.L.R.3d 678 

Darbee v Supenor Court, San Mateo County, 25 
CaLRptr. 520, 208 CA.2d 680—Columbia Broad¬ 
casting System, Inc. v. Superior Court for Los 
Angeles County, 69 CaLRptr 348, 263 GAJ2d 12. 
Idaho—Smith v. Big Lost River hr. Dist, 364 PJd 146, 
83 Idaho 374 

N Y —Barouh Eaton Allen Corp. v. International Busi¬ 
ness Machines Corp., 429 N Y S 2d 33, 76 A-D.2d 
873. 

N.G—Austin v. Wilder, 215 S R2d 794, 26 N.GApp 
229. 


Discretion not abused 

Ark.—Widmer v Fort Smith Vehicle ft Machinery 
Corp., 429 S W 2d 63, 244 Ark 971. 

Cal—Wooldridge v. Mounts, 18 CaLRptr. 806, 199 
CA.2d 620. 

Ga—Sorrells v. Cole, 141 S.R2d 193, 111 GaApp. 
136—Roberts v. Farmer, 193 SR2d 216, 127 Ga. 
App. 237 

Iowa—Hot Spot Detector, Inc. v. Rolfes Electronics 
Corp, 102 N W.2d 354, 251 Iowa 647. 

La.—Dawson v. Ltndsey, App., 143 So.2d 150. 

Md—Fennell v. GA.G Finance Corp of Baltimore 
No. 3, 218 A 2d 492, 242 Md. 209-Stein v. Over¬ 
look Joint Venture, 227 A£d 226, 246 Md. 75. 

Mo.—State ex rd Norfolk ft W Ry. Co. v. Dowd, 448 
S.W.2d I. 

State ex rel Williams v. Vardeman, App., 422 
S.W,2d 400. 

N.Y.—Fdlner v Texas Mexican Ry. Co., 429 N.Y^2d 
27, 76 AD2d 820. 

Allowance of amendments or corrections 

Mo.—State ex rd. Williams v. Vardeman, App, 422 
S,W2d 400. 

NX—Bauman v. Royal Indent. Co., 168 A2d 653, 66 
NXSuper. 110, revd. on oth. grds. 174 AJ2d 585, 
36 NJ. 12, 91 A.L.R.2d 535. 

Doubt resolved in favor of allowing interrog¬ 
atory 

Pa.—Ruddy v. Pennsytvama Gas ft Water Co„ 36 R ft 
G2d 705. 
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If the information sought by the in¬ 
terrogatory is a proper object of dis¬ 
covery, it is ordinarily not a valid ob¬ 
jection that an answer will require ex¬ 
tensive research or that the demand is 
vexatious, oppressive, or burden¬ 
some. 5 ® 15 

58.15. Cal—Alpine Mut Water Co. v. Superior 
Court for Ventura County, 66 CaLRptr. 250, 259 
C A.2d 45 

Interrogatory held too broad 
Iowa—Hot Spot Detector, Inc. v. Rolfes Electronics 
Corp., 102 NW2d 354, 25! Iowa 647. 

Evidence that interrogatories are oppressive or 
burdensome 

Cal.—West Pico Furniture Co. of Los Angeles v. Supe¬ 
rior Court In and For Los Angetes County, 15 
Cal Rptr. 119, 364 P.2d 295, 56 G2d 407. 

Under circumstances of case 
Anz.—Hine v. Superior Court In and For Yuma Coun¬ 
ty, 504 P.2d 509, 18 Anz.App 568. 

Tex.—Harold v Houston Yacht Club, Crv.App., 380 
S.W.2d 184. 

Interrogatories held unreasonable and borden- 

La—State ex rd. Trice v. Barnett, App., 194 So.2d 452, 
writ ref 195 Sa2d 143, 250 La. 259. 

59. La.—Caswell v. Reserve Nat Ins. Co., App., 234 
So.2d 250, wnt ref. 236 So.2d 499, 256 La. 364, 
app. after remand 272 So.2d 37—Allen v. Riley 
Mobile Home Saks, Inc., App., 307 So.2d 773. 
N.Y—Fleck v. Puttennan, 401 NYS.2d 556, 60 
A.D2d 904. 

Pa.—Hercek v. Whitehall Tp. Zoning Hearing BdL, 342 
A-2d 127, 20 PaCmwlth 509. 

Spindli v. Williams, 50 Del Co. 270—Fidelity 
and Deposit Co of Maryland v. Yeo, 12 Bucks. 
448, 76 York 141. 

Burden of proof 

(2) Other matters. 

CaL—Coy v, Superior Court of Contra Costa County, 

' 23 CaLRptr 393, 373 P.2d 457, 58 C 2d 210, 9 
A.L.R3d 678—Darbee v. Superior Court, San Ma¬ 
teo County, 25 CaLRptr. 520, 208 GA_2d 680— 
Kramer v. Supenor Court of Los Angeles County, 
47 CaLRptr 317, 237 GA.2d 753—Columbia 
Broadcasting System, Inc. v. Supenor Court for 
Los Angeles County, 69 CaLRptr. 348, 263 GAXd 
12 , 

Ga—Williamson v. Lunsford, 166 S.R2d 622, 119 Ga 
App. 240 

N.Y.—Gty of New York v BusTop Shelters, Ino* 428 
N.YS.2d 784, 104 Misc.2d 701 
Pa—Hill v Mayusky, 32 Northumb.LX 35 

Interrogatories held objectionable or property 
stricken 

(3) Other circumstances. 

N.Y—Nichetta v. Lavender, 368 N.Y$.2d 407, 82 
MiscXd 237 

Protective order 

Wis.—Vincent ft Vmcent, Inc. v. Spacek* App* 306 
N.W 2d 85, 102 Wis.2d 266. 

62. Ga—American Oil Co. v, Manpower, fax. 183 
S.E.2d 95, 124 GaApp. 79. 

Liberal construction 

Iowa—Hot Spot Detector; fax v. Rolfes Ekctronks 
Corp., 102 N.WXd 354,251 Iowa 647. 

Mont,—Sikorsld v. OHn, 568 P.2d 571, 174 Mont 107. 
623* CaL—Smith v. Superior Court In and For San 
Joaqum County, 11 CaLRptr, 165,189 CAXd 6, 

88 A.L.R.2d 6507-Flora Crane Service; Inc. v. 
Superior Court In and For City and County of San 
Francisco, 45 CaLRptr. 79, 234 CA2d 767, 

DeL—Tolsoo v. Footer, Soper* 192 A2d 919,6 Storey 
198. , , 

Ga—Munn v. Moot 157 S.E2d 77,116 GaApp, 299. 
Ma—State ex rd. Hof v. Cloyd, 394 S.W34 4fk 
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Pi.—Bearing*, Inc. v Bethayres Concrete Products Co, 
79 Moots. 46 

63. C»1—Haltendorf v Superior Court of Santa Clara 
County, 149 CURptr 564, 85 C A 3d 553 

P*.—Sawud v, Philadeipbia Suburban Tramp Co, 52 
DeLCa 249—York Flour Mills. Inc. v Terre Hill 
SUo Co, 78 York 146. 

64. Fla.—Carson v. City of Fort Lauderdale, App, 
173 Sa2d 743. 

Pa. Smndbcrg v, Schecbtmaa, 30 Nortbumb LJ. 65— 
Altschuler v. Vance, 74 Montg. 204, 72 York 31 
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6$. CaL—West Pico Furniture Co. of Los Angeles v 
Superior Court la and For Los Angeles County, 
15 CalRptr, 119, 364 P.2d 295, 56 C2d 407 
MY.—Hate v St Vincent's Hospital, 274 N Y S 2d 37. 
26 AJD.2d 8ia 

66. Cal—Deyo v. Kdbourne, 149 CaLRptr 499, 84 
CJUd77l. 

N.Y.—Ledeier v. Bankers Trust Co, 411 N Y.S 2d 22, 
66 A-D.2d 677. 

6Tf Cal—Flora Crane Service, Inc. v Superior Court 
in and For City and County of San Francisco, 45 
CaLRptr. 79, 234 CA2d 767 
Ma—State ex rdL Kroger Co. v. Craig, Apg, 329 
S.WJ2d 804. 

Particular interrogatories held not objectionable 
Cal—Burke v. Superior Court of Sacramento County, 
78 CaLRptr 481, 455 P.2d 409, 71 C2d 276. 
N.Y.—Cbmno v. Firestone Thu & Rubber Co., 301 
Nf.YJSL2d 131, 59 Misa2d 1040. 

69. N.Y.—Petoso v. Rochester General Hospital, 409 
N.YJSJd 292, 64 AD.2d 1013. 

Pa.—HSU v. Maynsky, 32 NorthunibXJ. 35. 

705. La.—DesseBe v. Tidewater Marme Service, Inc., 
App., 363 So.2d 1199, wrat den. Sup., 366 So.2d 
574 

MY.—Rosenthal Sc Rosenthal, Inc. v. Bond Stores, 
Inc., 336 MYS2d 539, 40 A-D.2d 651. 

In passing on objections to interrog¬ 
atories, the question before the court 
should not be whether, as a theoretical 
matter, interrogatory calls for an ex¬ 
pression of opinion, but whether the 
answers would serve any substantial 
purpose. 715 

715. Considerations in favor of allowing inter- 
rogatories as to contentions of parties are 
even stronger 

Iowa—Hot Spot Detector, Inc. v Robes Electronics 
Corp., 102 N.W2d 354, 251 Iowa 647. 

Ptftkshr facts held not grounds for objecting 
to intaregatories 

Iowa—Hot Spot Detector, Inc. v Robes Electronics 
Corp. 102 N.W.2d 354, 251 Iowa 647. 

Test stated 

Ariz.—State ex ret Wiley v. Whitman, 370 P2d 273, 

91 Ariz. 12a 

Interr o ga to rie s c alling for opinion or condnston 
hdd not objectionable 

Ol—West Pico Fuoritnre Co. of Los Angetes v. Supe¬ 
rior Count In and For Los Angeles County, IS 
CaLRptr. 119, 364 P Jd 295, 56 C2d 407. 

D«at v. Superior Court of Los Angeles County, 
32 CaLRptr. 627, 218 CJA2d 460—Sheets v Supe¬ 
rior Court In and For Los Angeles County, 64 
CriJtptr. 753, 257 GA2d h 
72. fona-CJUSL eited in Hot Spot Detector, Inc. v. 
Rotes Electronic* Corp. 102 N WJd 354* 360, 
251 loan 647. 

pa* 1*5 

m Aa pertinent la tesrie * 

(I) Otuo—MbCoy v. Buckeye SS. Co, 161 KE2d 
345—Staewteerry v. WImo, 179 ME-2d 52S, H3 Ohio 
App- 556. 


Demurrer overruled 

Oh 2 u—M:ib v Urfhams, 191 N E 2d 925 

In considering objections to proposed 
interrogatories, court is not required to 
consider merit of each and every one 
of interrogatories separately ."* n 

78.10, Fla—Slatmck v Leadership Housing Systems 
of Florida, Inc , App , 368 So 2d 78 
78.50. Fla—Twaddell v Twaddell, App, 199 So.2d 
501. 

Undue burden 

Pa.—Rush v Butler Fair and Agr Ass’n, 17 D & C,2d 
250, 106 PL J 410 

Expense and trouble in answering held insuffi¬ 
cient objection 

Ga—Sorrells v Cole, 141 SE2d 193. Ill Ga App 136 
Inclusion of request for protective order 
Pa —Dtmeco v Chesapeake Ins Co, 38 D & C 2d 699 
Self-incrimination 
Me —Huot v. Gendron, 284 A2d 899 
78.55. Ala—Ex parte Dorsey Trailers, Inc, 397 
So 2d 98 

Fla—Carson v City of Fort Lauderdale, App, 173 
So 2d 743. 

Mo—State ex rd. Williams v Vardeman, App, 422 
S W.2d 400 

Pa.—Parker v Ryan, 73 Montg. 526—Tarason v. Lehr, 
23 D & C 2d 500, 74 York 113—Dimeco v Chesa¬ 
peake Ins Co, 38 D & C2d 699. 

Grounds of objections held improper 
Cal —West Pico Furniture Co of Los Angeles v Supe¬ 
rior Court In and For Los Angeles County, 15 
CalRptr. 119, 364 P 2d 295, 56 C.2d 407 

Support by factual showing required 
Cal.—Durst v Superior Court of Los Angeles County, 
32 CalRptr 627, 218 C A 2d 460 
78.60. Cal —Smith v. Superior Court In and For San 
Joaquin County, 11 CalRptr. 165, 189 C A 2d 6, 
88 A L R.2d 650—Skyways Aircraft Ferrying Ser¬ 
vice, Inc v Stanton, 51 Cal Rptr 352, 242 C A.2d 
272 

Mo—State ex rd Williams v. Vardeman, App, 422 
S W 2d 400 

The attorney may be required to 
sign objections to interrogatories. 805 

80,5. Ohio—Pomeranz v. Hill, 265 N E.2d 562, 26 
Ohio Misc 185 

Filing written objection to interroga¬ 
tories is acceptable substitute to mo¬ 
tion for protective order. 8010 

80.10. Fla—Slatnick v. Leadership Housing Systems 
of Florida, Inc, App, 368 So2d 78. 

81. Cal—Snyder v. Superior Court for Los Angeles 
County, 89 Cal Rptr. 534, 9 C A.3d 579. 

Idaho—Collins v. Parkinson, 574 P 2d 913, 98 Idaho 
871. 

NY—Lane-The Real Estate Dept. Store, Inc v Ziv 
Chestnut Realty Corp., 429 N.Y.S2d 246, 76 
A.D.2d 902. 

Utah—State By and Through Road Commission v. 
Petty, 412 P.2d 914, 17 Utah2d 382. 

Timeliness 

CaL—Deyo v. Kilboume, 149 CaLRptr 499, 84 C.A.3d 
771 
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The time to object to interrogatories 
has been discussed. 8310 Under a stat¬ 
ute, objections to interrogatories which 
are not filed within a stipulated time of 
service of the interrogatories must be 
dismissed. 83,15 Some rules of court pro¬ 


vide for written objections to interrog¬ 
atories to be filed within a specified 
period. 8320 

83.10. Cal —West Pico Furniture Co of Los Angeles 
v Superior Court In and For Los Angeles County, 
15 Cal Rptr 119 , 364 P 2d 295, 56 C 2d 407—Coy 
v Superior Court of Contra Costa County, 23 
CalRptr 393, 373 P.2d 457, 58 C2d 210, 9 
A L R 3d 678 

Fuss v Superior Court for Los Angeles County, 
App, 78 Cal Rptr 583. 

Ga.—Taylor v. Kohlmeyer & Co, 181 S E2d 496, 123 
Ga App 493 

Me—Huot v Gendron, 284 A 2d 899. 

Md —Baltimore Transit Co. v Mezzanotti, 174 A.2d 
768, 227 Md. 8 

Pa.—Rush v. Butler Fair & Agr. Ass’n, 17 D & C.2d 
250, 106 P.LJ 410 

Waiver of objections 

N M —United Nuclear Corp. v General Atomic Co, 
629 P.2d 231, 96 NM 155, 26 ALR. 4th 705, 
app. dtsm., cert. den. 101 S.Ct. 1966, 451 U.S. 901, 
68 L Ed.2d 289, reh. den. 101 S Ct. 3070,452 U.S 
932, 69 L.Ed.2d 433 

NY.—Blessm v Greenberg, 453 NYS.2d 249, 89 
AD 2d 862. 

Pa —Nissley v, Pennsylvania R. Co, 259 A 2d 451,435 
Pa. 503, cert den. 90 S.Ct 1528, 397 U.S 1078, 25 
LEd.2d 813 

83.15. Ga.—Aetna Life Ins. Co v. Greene, 159 
S E-2d 87, 116 Ga App. 783 
Pa —Toomey v J Robert Bazley, Inc., 18 D. & C.2d 
673, 73 York 52—Frank v. Philadelphia, 38 D. & 
C2d 487 

83.20. Objections dismissed for late filing 

Pa—Toomey v. Bazley, Inc., 18 D & C.2d 673, 73 
York 52 

Impropriety of interrogatories not waived by failure 
to object 

Pa.—Rush v Butler Fair and Agr Ass’n, 17 D & C.2d 
250, 106 P.LJ. 410—William Armstrong & Sons, 
Inc. v. Fox, 80 Montg 162 

Presumption of waiver of right to object 
D.C —Dodson v Evans, App, 204 A-2d 338 
Rule strictly enforced 

Minn—State by Mattson v Boemng, 149 N.W2d 87, 
276 Mm 151. * 

Effect of failure to comply 
Minn—State by Mattson v Boening, 149 NW.2d 87, 
276 Minn 151 

§ 62. Answers to Interrogatories 
Library References 
Pretrial Procedure <3=»301. 

84. m—John V. Tnbune Co, 171 NE2d 432, 28 
Ul.App.2d 300, revd on oth- gids 181 N.E.2d 
105,24 IU.2d 437, cert den 83 S.Ct. 148, 371 U.S. 
877, 9 LEd.2d 114 

Mo.—Cntcher v. Rudy Fick, Inc., 315 S.W2d 421. 

84.10. Did not go beyond answer 

Ariz.—Shell Chi Co. v. Gutierrez, App, 581 P.2d 271, 
119 Anz. 426. 

84.20. Mich—Harper v National Shoes, Inc, 296 
N.W.2d 1, 98 MiehApp. 353. 

N J —Joseph Toker, Inc. v. Cohen, 169 A.2d 838, 67 
NXSuper. 68-Gambrell v Zengel, 265 A.2d 823, 
110 NJ Super. 377. 

8425. Ma—Cntcher v. Rudy Ftck, Inc., 315 S W 2d 
421. 

Wash—Staik v. Allis-Chalmers & Northwest Roads, 
Inc, 467 P.2d 854, 2 Wasb.App. 399. 

Plaintiff is not entitled to have inter¬ 
rogatories answered until it is deter¬ 
mined that he is entitled to maintain 
the suit. 8430 
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8430. Ala.—Ex parte Cunningham. 118 So 2d 757. 
270 Ala 300 

85. As affecting cause of action 
(3) Other matters. 

La—Etkrmann v Matthew, App, 165 So 2d 850, wnt 
ref. 167 So 2d 675, 246 La. 863 

Party answering interrogatories is 
not bound to use all witnesses whose 
names are given nor precluded from 
using others whose existence is later 
discovered. 9010 

90.10. Ga.—Nathan v. Duncan, App, 149 SE2d 
383, 113 GaApp, 630 

Ill—Kams v Goldman, 254 NE2d 605, 118 ffl. 
App 2d 85 

Defendant is not entitled, by using 
interrogatories, to have counsel for 
plaintiff prepare evidentiary aspects of 
defense case. 9015 

90.15. N Y.—Braman v. Trodstra, 413 N.Y S.2d 787, 
67 AD.2d 1070 

§ 63. -Time for Making Answer 

Library References 
Pretrial Procedure £=302. 
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91. Ga.—Taylor v Kohlmeyer & Co, 181 S E 2d 496, 
123 GaApp 493. 

Ind—Helvey v Wabash County REMC, 278 N.E2d 
608, 151 Ind App 176, 48 AL.R.3d 1055. 

Iowa—Windus v. Great Plains Gas, 116 NW 2d 410, 
254 Iowa 114 

La.—Smith v. Smith, App, 398 Sa2d 549, wnt den, 
Sup., 399 So.2d 585. 

NJ.—Jersey City Ass’n for Separation of Church and 
State v. Jersey City, 167 A2d 801, 34 NJ. 177 
Pa.—Lewis v. Gemnger Medical Center, 30 D & C2d 
32, 60 SckL.IL 178—Pwtrak v. Kuhn, 39 D & 
G2d 514, 16 Bucks 165. 

Tex.—Tern Emp. Ins. Ass’n v Thomas, Civ App, 517 
S W.2d 832, err. ref no rev. err. 

Statutory time held not to have elapsed 
La.—Hams Mortg Corp v. Johnson, App., 383 So.2d 
801. 

N.Y.—Rappaport v. Blank, 421 N.YS.2d 888, 72 
AD.2d 717. 

Effect of delay within discretion of court 
Minn.—Sroga v. Lund, 106 N.W2d 913, 259 Minn. 
269. 

Purpose 

Ohio—Ras v. Rickard, 184 N.E2d 830, 115 Ohio App. 
288. 

Shortening time held improper 
Iowa—Cave v. Fountain, 142 N.W.2d 436, 258 Iowa 
1232. 

Premature 

Ind.—State v Frye, 315 N.E2d 399, 161 Ind App. 247 

92. Ala.—Phillips v. Phillips, Qv., 274 So.2d 7i. 49 
AhuApp. 514, cert den, 274 So.2d 80, 290 Ala. 
370 

CaL—Bone v. Superior Court In and For Sacramento 
County, 86 CaLRptr. 559, 7 GA3d 286. 

Mas.—Williams v. Whitfield, 163 So 2d 688, 249 Miss. 
634. 

Pa.—Widinsky v. J. C Penney Co., 45 WaskCa 112. 
Fttfeg aaswert after eatry of decree pro confes- 
so 

Md.—Guerriero v. Friendly Finance Corp., 186 A.2d 
' 881, 230 Md. 217. 

93. Ala.—Ex parte Cunnmgbam, 118 SoJd 757, 270 
Ala. 300. 

Ky—Spradling v. Boone County Planning Commission, 
461 S.WJd 548. 


94. Cal—United Farm Workers of America, AFL- 
CIO v Superior Court for Kern County, 120 
CaIRptr. 904, 47 GA 3d 334. 

Extension of time refused 
(2) Discretion held not abused 

K> —Spradling v. Boone County Planning Comm»s#on, 
461 SW2d 548 

N.Y —Depo v, Marine Midkod Bank, 434 N.Y.S 2d 
506, 79 AD 2d 846, affd. 429 NR2d 832, 54 
NY2d 943,445 NYS 153. 

95. DC —Rubewa Products Co. v. Watson’s Quality 
Turkey Products, Inc., App, 242 A 2d 609, app. 
after remand 294 A 2d 378 

98. S C.—Laney v Hefley, 202 S.E 2d 12,262 S G 54. 

98,5. La —Chambers v Ortho Pharmaceutical Corp, 
383 So 2d 46. 

98,10, Aik-King v Cardin, 319 S.W.2d 214, 229 
Ark. 929—Young v. Dodson, 388 S.W 2d 94, 239 
Ark. 143. 

Cal.—Universal Underwriters Ins. Co. v. Superior Court 
for Los Angeles County, 58 CaLRptr. 870, 250 
C A.2d 722 

Ga.—Bellcraft, Inc. v. Bennett, 251 S.R2d 53, 147 
GaApp 830. 

Md—Blankenship v Wagner, 273 AJd 412, 261 Md 
37 

Mo—Central & Southern Trade Lines, Inc v. Westfall 
GMC Truck, Ino, App. 317 SW 2d 841 

Mont—Sdcocski v. Oiin, 568 P 2d 571, 174 Mont 107 

NJ—Branch v Emery Transp. Co., 147 A2d 556, 53 
N J Super 367—Falcone v New Jersey Bdl Tel 
Co, 236 A.2d 394, 98 NJ.Super 138 

Pa.—Household Finance Corp. v. Jewell, 16 Bocks 188. 

Court can hind to initial answer despite statute 
authorizing amendment 

Cal—Gordon v. Los Angeles Superior Court (VJL 
Mfg. Co X 2 Dist, 207 CaLRptr 327, 161 GA3d 
157 
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99. Contouring duty 

N H.—Kearsarge Computer, Inc. v. Acme Staple Ca, 
Inc, 366 AM 467, 116 NJL 705, 86 AL.R.3d 
1081. 

1. Ohio—Normah v. Cleveland Ass’n of Life Under¬ 
writers, 315 N.E.2d 482, 39 Ohio AppJd 25 

13. Fla.—Passino v. Sunburn, App, 190 Sou2d 61. 

Iowa—White v Citizens Nat Bank of Boone, 262 
NW2d 812. 

Mo.—Laws v City of Weflstoo, 435 S.W 2d 370 

NJ -Van Itallie v. Borough of Franklin lakes, 146 
A2d 111, 28 NJ. 258 

Bauman v Royal Indem. Co., 168 A2d 653,66 
NJ5uper. 110, revd. on ath. grds. 174 A2d 585, 
36 NJ. 12, 91 ALJL2d 535, 

Right and duty to correct error 

Hawaii—De Freitas v. Coke, 380 P.2d 762, 46 Haw. 
425. 


Supplemental answer 

Ga.—Nathan v. Duncan, 149 S.EJd 383, 113 GaApp. 
630. 

Pa—Pratt v. Stem, 444 A2d 674, 298 Pa.Super. 92. 
Supplement to answers 

N.C—Shepherd v. OKver, 290 S.EJd 761,57 N CApp 
188, review den. 294 SEJd 212, 306 N.G 387. 
Tex.—Meyeriand Ca v Palais Royal of Houston, Inc., 
GvApp^ 557 S.W.2d 534. 

Party answering interrogatory is not 
bound to inform as to any new witness¬ 
es after the interrogatory is filed. 1,10 

1.10. m—Dkkeson v. Baltimore & O.GTJL Co, 
220 RE2d 43, 73 DLAppJd 5, aflU 245 NJE2d 
762,42 HL2d 103, 35 AXJUtf 1. 

» 

Parties will not be permitted to 
amend their answers to mterrogatories 
to name a new expert witness after a 
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medical malpractice panel hearing has 
been conducted but before its decision 
is forthcoming 115 or after the medical 
malpractice panel has rendered a unan¬ 
imous decision. 1 ' 20 

1.15. NJ—Befle v United Hosp Medical Center, 
448 A 2d 473, 90 NJ. 444. 

L20. NJ,—Goddard v Orthopedic Consultant Asso¬ 
ciates, PA, 448 A 2d 470, 90 NJ. 437. 

§ 64. -By Whom Answer Made 

Library References 
Pretrial Procedure £=301. 

2. Ga.—Stfl-Power Industries, Inc. v. Avast, 216 
SJL2d 897, 134 GaApp. 952 
Pa.—Kane v Kane, 30 Northumb LJ. 54. 

Wask—L otus v Bristol Laboratories, Inc., 574 P.2d 
391, 89 Wash. 2d 632. 

Multiple parties 

La.—Gandet v Lawes, Apjx, 166 So 2d 337. 

4. Ga—Gregory v. King Ftomtang, Inc., 194 SJL2d 
271, 127 GaApp 511 

Attorney answering mterrogatories where lie 
has personal knowledge of facts 
Ohio—Hensley v. Famnew Park Hospital Com.PL, 265 
N.E2d 800, 26 Ohio Mbc 128. 

Attorney’s answer held that of party 
Ind.—Vlatos v. Indiana Bonding & Sur. Ca, 333 
N E2d 835, 166 IndApp 88 

6. N.Y—Lubcfl v. Work Wear Corp., 371 N,YA2d 

341, 82 MiscJd 1000. 

Ohio—Rukavina v. New York Cent. R. Co, 203 N.E2d 
4% 1 Ohio AppJd 48 

7. Attorney of record 

La.—Mangruxn v. PoweO, App., 181 So.2d 400 

§ 65. -Form, Requisites and 

Sufficiency of Answers 

Library References 
Pretrial Procedure £=303, 304. 

930. Ariz.—W. R. Skoosen Contractors, Inc. v. 

Chatter, 536 P 2d 722, 24 ArizApp. 153. 

Fla.—State Road Dept v. Florida East Coast Ry. Co, 
Apm 212 So2d 315. 

UL—Brandon v. DeBusk, 407 N.E2d 193,41 ULDec. 1, 
85 QLAppJd 645. 

Iowa—M-Z Enterprises, Inc. v Hawkeye-Sccunty has. 
Co^ 318 N.W.2d 408. 

Ma—Hess v. Chicago, HI. & PR. Co., 479 S.WJd 
425. 

Ohio—Pomeranz v. Hill 265 N.E2d 562, 26 Ohio 
Misc. 185. 

Tenn.—Alessio v. Crook, App., 633 &W.2d 77fk 
Control of court not unlimited 
CaL—Carbon v. Superior Court of Los Angeles County, 
15 CaLRptr. 132, 364 PJd 308, 56 G2d 431. 

Service of answers 

Md.—Ctton Ridge, Inc. v. Bonnett, 225 AM 853, 245 
Md. 268, 28 AL.RJd 1006. 

Unsigned statement attached to answers 
Hawafi— 1 Tsugawa v. Remartz, 527 PJd 1278, 56 Haw. 
67. 

Absence of signature 

HL—Tom Olesker’s Exciting Worid of Fashion, Inc. v. 

- Dim £ Bradstreet, Inc* 390 NJL2d &K 28 ULDec. 
78,71 ULAppJd 562. 

Tex^Zamosa V. Romero, OvApp^ 581 S.WOd 742, 
err. ref. no rev. err. 

10, ffl.—Oay v McCarthy, 392 NJEJd 30 HL 
Dec. 38, 73 ULApp.3d 462—Thoesea v. Oty of 
Chicago, 392 RE2d 716, 30 ULDec. 61, 74HL 
App. 3d 91 
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S.—Hotgum v Superior Court for Los Angeles Coun¬ 
ty, 99 CaLRptr. 653. 22 CA3d 8)2. 
riz.—Sears Roebuck and Co v Walker, App, 62! 
P.2d 938, 127 Anz. 432. 

L—Fere* v. Baltimore ft O.R. Co, 164 N.R2d 209, 24 
IHApp.2d 204 

a.—American Bank v. Red Diamond Supply Co., Inc, 
App., 402 So.2d 729, writ den.. Sup., 407 So 2d 
747. 

(d.—WBBaras v. Mono, 236 A 2d 274. 248 Md. 279 
LY.—Ettmger v. Dean Witter ft Co,, Inc., 390 N.Y. 

S.2d U, 55 A J>2& 582 
jl—H ill v. Maymky, 32 North»mb.U. 35. 
ex—Dulak v. Dabk, OvApp* 496SW.2d 776, rcvd 
at oth. grts., Sup., 513 S.W.2d 205 

Under some statutes an interrog¬ 
atory requiring a summary of business 
ecords may be answered by the 
eider of an opportunity to examine 
;udi records. 115 

LUL Medical records 

—Kaiser Foundation Hospitals v. Superior Court 
for Los Angeles County, 80 CaJRptr. 263, 275 
CA2d 3 801. 

12. UL—Rogers v. Chicago ft North Western Tramp. 
Co* 375 N.E2d 952, 16 HLDec. 845, 59 III. 
App.3d 911. 

DeL—Smith v. Dsavk Cap* Super, 188 A.2d 118, 5 
Stacy 418, 96 A.LJL2d 594. 

NJ.—Sekfcs v. Allen, 343 A2d 125, 135 NJ.Super 
253. 

NJM.—United Nuclear Corp v. General Atomic Co, 
629 PJd 231, 96 Nil 155, 26 A.L.R. 4th 705, 
app. dim., cot den. 101 SuCt 1966,451 US 901, 
68 LBL2d 289, reh. den. 101 S.Ct. 3070, 452 US. 
932, 69 L.EA2d 433. 

" « - » *- -.. 

jBMcmi t hi mrormatum 

Almka—Granes v. Haslctt, 641 P,2d*813. 

Mo.—Skefeou v. General Candy Co, App., 539 S.W.2d 
605. 

13. Pa.—-Roddy v. Pennsylvank Gas ft Water Co., 36 
D. ft C.2d 70S. 

P*ge 189 

135. CaL-BunneD v. Superior Court of Alameda 
Comity, 62 CaLRptr. 458, 254 CLA.2d 720 
Ohio—KeOy v. Nationwide Met Ins. Co* 188 N.E2d 

445. 

13.10, Cal—Deyo v. Kifbooroe, App* 149 CaLRptr 
499. 

13J5. Ala.—Campbell v. Regal Typewriter Co* Inc., 
341 SoJd 120 

Arix—Mancopa County v. Chatwin, 499 PJd 190 17 
ArixApp. 576. 

CaL—Flora Crane Sendee, Inc. v. Superior Court In 
and For City and Comity of San Francisco, 45 
CaLRptr. 79, 234 CJL2d 767—Pantzalas v. Superi¬ 
or Court of Los Angeles County, 77 CaLRptr. 354, 
272 GAJZd 499. 

DeL-Hoey v. Hawkins, 332 A2d 403. 

Smith v. Danvir Cop* Super* 188 AJd 118, 5 
Storey 418, % AXJUd 594. 

Ba.—State Road Dept y. Florida East Coast Ry. Co* 
App* 212 Sou2d 315. 

IE—Frozen Food Exp. v. Modem Truck lines, Inc* 
223 NJR2d275,79 DLAppAi 84—Knjala v. Jadc- 
300,259 NLEJd 648,123 HLAppJd 11. 

Lfc, Diambm v. Ortho Phanra r rnri cal Corp* App* 
3*3SoJd4& 

Mteftr-tafcs v. Waldrop, 136 NWJd 61, Z71 Mam. 
419. , 

Mo.—State a raL 1jtton Bnrinis t Systems, Inc. v. 

Irarinent, App* 523 S!W.2d 587. 

RYV-fintegery. Dean Wkter ft Cri* tec* 390 N.Y. 
tMM, $5 AJX2d 382. 


Pa —Orlando v Whittaker, 9 Lebanon 62 
Answer held insufficient 
(2) Other answers 

Ala —City of Mobile v Wooley, 180 So 2d 251, 278 
Ah 652 

Cal—Fuss v Superior Court for Los Angeles County, 
78 Cal Rptr 583, 273 C.A2d 807—Williams v 
Travelers Ins Co., 123 Cal Rptr 83, 49 C.A 3d 
805 

Del—Phillips v Delaware Power ft Light Co, Super, 
201 A 2d 160, 7 Storey 428 
DC—Dodson v Evans, App, 204 A2d 338 
Ga—Williamson v Lunsford, 166 SR2d 622, 119 Ga 
App 240 

Iowa—Schaap v Chicago ft NWR Co, 155 NW2d 
531, 261 Iowa 646 

Miss—Harkins v Paschal!, 348 So 2d 1019 
N Y —9H Realty Corp v Zurich Ins Co, 452 N Y 
S 2d 245, 89 AD 2d 584 

Qualified answer 

Cal —Singer v. Superior Court of Contra Costa County, 
5 Cal Rptr 697, 353 P.2d 305, 54 C.2d 318 

Duty to transmit information acquired after 
serving answers 

Mrnn —Gebhard v. Niedrwiecki, 122 N.W 2d 110 
Mo —Everett v Morrison, 478 S W 2d 312. 
Discretion 

Ala.—City of Mobile v Wooley, 180 So.2d 251, 278 
Ala 652 

Farther information not required 
Ga.—Nathan v. Duncan, App., 149 SR2d 383, 113 
GaApp. 630 

Delay in answering interrogatory 

Iowa—Eickelberg v Deere ft Co, 276 NW2d 442. 

No duty to list wife as witness 

Ill.—Strope v Chicago Transit Authority, 389 N.E2d 
1374, 28 Ill Dec 1, 71 Ill.App 3d 987. 

Specificity required 

N Y —Blessin v Greenberg, 453 N.YS.2d 249, 89 
A D.2d 862 

14.5. El —Gormley v Vartian, 403 A2d 256, 121 
El 770 

15. Undue burden and hardship as reason for 
failure to answer 

Pa.—Rush v. Butler Fair ft Agr. Ass’n, 17 D. ft C.2d 
250, 106 P LJ 410 

16. CaL—Deyo v Kiibourne, 149 CaLRptr. 499, 84 
C A3d 771 

Interrogatory not controlliiig 
HI —O’Brien v. Walker, 364 N E 2d 533, 7 Ill Dec 372, 
49 Ill App.3d 940. 

20. Cal.—Deyo v. Kilboume, 149 Cal Rptr. 499, 84 
C A3d 771. 

21. Hearsay not included 

Mass.—Cuddy v L & M Equipment Co., 225 N E 2d 
904, 352 Mass 458 

22. Del—Smith v. Danvir Corp, Super* 188 A 2d 
118, 5 Storey 418, 96 AL.E2d 594. 

23. Cal—Deyo v. Kilboume, 149 Cal Rptr 499, 84 
C A.3d 771 

Cok>.—Ellerman v. Kite, 625 P.2d 1006. 

Wash.—Cameron v. Boone, 383 P.2d 277, 62 Wash 2d 
420. 

24. CaL—Deyo v. Kilboume, 149 CaLRptr 499, 84 
GA.3d 771 

Gx—Nathan v. Duncan, App, 149 SE2d 383, 113 
GaApp. 630. 

No doty to supplement answers 
Dl—Strope v. Chicago Transit Authority, 389 NR2d 
1374, 28 HI Dec. 1, 71 IlLApp 3d 987. 
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25.5. Information acquired from agents, ser¬ 
vants, and attorneys 

Mass —Altman v Barron’s, Inc, 175 N E 2d 506, 343 
Mass 43 

26. Wash—Cameron v. Boone, 383 P2d 277, 62 
Wash 2d 420 

27.5. Ala.—Ex parte Dorsey Trailers, Inc, 397 So.2d 
98 

Ill—Campen v Executive House Hotel, Inc, 434 
NR2d 511, 61 IlLDec 358, 105 Hl.App3d 576 
Independent expert research ordinarily not re¬ 
quired 

Del — Papen v Suburban Propane Gas Corp, Super., 
229 A 2d 567 

28. Cal —Castaline v City of Los Angeles, 121 Cal 
Rptr. 786, 47 C A.3d 580 

ID.—Campen v Executive House Hotel, Inc, 434 
NE 2d 511, 61 niDec. 358, 105 HI App 3d 576. 

29. Alaska—Johnson v. State, 636 P 2d 47 
Names of all witnesses requested must be given 
Cal,—Kennemur v. State, 184 Cal Rptr 393, 133 

C A3d 907 

Ga.—Nathan v Duncan, App, 149 S.E2d 383, 113 
GaApp 630 

We —Jenzake v City of Brookfield, App, 322 N W 2d 
516, 108 Wis2d 537. 

No duty to list witnesses who will be called and 
sworn 

Ga—Nathan v. Duncan, App., 149 SE2d 383, 113 
Ga.App 630 

30.5. Party relying on information 

NJ—Van Italhe v. Borough of Franklin Lakes, 146 
A 2d 111, 28 NJ 258. 

Answers held insufficient 

(4) Other answers 

Ark.—Dntt v Moms, 357 S.W.2d 13, 235 Ark 40. 

31. Cal —Pantzalas v. Supenor Court of Los Angeles 
County, 77 Cal Rptr. 354, 272 C A 2d 499. 

Ga— Bratten Apparel, Inc. v. Lyons Textile Mill, Inc, 
199 S,E2d 632, 129 GaApp 384. 

Iowa—Beeck v Kapalis, 302 N W.2d 90 
La.—Chambers v. Ortho Pharmaceutical Corp, App, 
383 So 2d 46 

N J.—Andnmch v. Lassach, 384 A 2d 169, 156 N.J.Su- 
per 499. 

Corporation denying knowledge held improperly 
required to give further answers 
Mo —State ex rel. Mid-America Pipeline Co. v Rooney, 
App., 399 S W.2d 225, 19 ALE3d 1126. 
Amendment permitted 

HI—Smith v St, Therese Hosp, 435 NE2d 939, 62 
lU Dec. 141, 106 HI App.3d 268 
NJ—Conde v Brown, 416 A 2d 915, 174 NJ Super 
351 

Tex.—National Sur Corp v Rushing, App. 9 Dist* 628 
S W.2d 90. 

Supplemental response 

Wash,—Rupert v. Gunter, 640 P.2d 36, 31 Wash App. 
27 

32. Cal—Deyo v Kilboume, 149 CaLRptr. 499, 84 
CAM 771 

Fla.—State Road Dept. v. Florida East Coast Ry Co, 
App, 212 So.2d 315. 

HI.—Reske v. Klein, 179 N R2d 415, 33 nLApp.2d 302. 
Ma—Hilmer v. Hezel, App., 492 S.W.2d 395 
Whether answers are sufficiently full, etc. 

CaL—Flora Crane Service, Inc, v Supenor Court In 
and For City and County of San Francisco, 45 
CaLRptr 79, 234 CA2d 767. 

36. Anx—Central Cycle Sales, Inc v Obert, 533 
P.2d 686, 23 AnxApp, 378, 

NJ—Seiden v Allen, 343 A.2d 125, 135 N.J.Super. 
253. 
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W.Va.—Anderson v. Turner, 184 SE2d 304, 155 
W.Va. 283 

Verification by one of several defendants held 
proper 

Pa.—Rush v Butler Fair & Agr Ass’n, 17 D & C2d 
250, 106 P.LJ 410 

One of several defendants having 
Pa.—Rush v Butler Fair and Agr Ass’n, 17 D & C 2d 
25a 106 PLJ 410 

Use of word “solemnly” 

Wash —Matter of Nikiporez’s Estate, 574 P 2d 1204, 19 
Wash.App. 231. 

38. Ohio—Pomeranz v. Hill, 265 N E 2d 562,26 Ohio 
Misc. 185—Hensley v Fairview Park Hospital, 
265 N E2d 800, 26 Ohio Misc 128 
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41. Ariz—W. R. Skousen Contractors, Inc v. Chat¬ 
ter, 536 P 2d 722, 24 Anz.App. 153 
Ga.—Snead v. Pay-Less Rentals, Inc, 214 S.E2d 412, 
134 GnApp. 325. 

NM—Lackey v. Mesa Petroleum Co, App, 559 P2d 
1192.90N.M 65 

43. Ga.—Snead v. Pay-Less Rentals, Inc, 214 S E 2d 
412, 134 GnApp. 325. 

Tex.—Employers Liability Assur Corp v Mosley, Civ 
App, 460 S-W.2d 201 

§ 66. -Exceptions to Answer 

Library References 
Pretrial Procedure <®=»304, 305. 

44. N.C.—Huffines v. Westmoreland, 169 S E 2d 546, 
6 NC-App 142 

Tex.—Young Companies, Inc. v. Bayou Corp., Civ 
App., 545 S.W 2d 901 

Answer held responsive, etc. 

Mo—Faught v. St Louis-San Francisco Ry Co, 325 
S.W 2d 776 

Answers not stricken 

N Y.—Hill v. Trail ways Taimami, Inc, 450 N.Y S 2d 
45, 88 A.D.2d 612 

Hearing required 

N.M.—Lackey v Mesa Petroleum Co., App, 559 P.2d 
1192, 90 NM. 65. 

46. RJL—Providence Gas Co v Biltmore Hotel Oper¬ 
ating Co, 376 A.2d 334, 119 RJL 108. 

47. Ohio—Pomeranz v Hill, 265 N.E2d 562, 26 Ohio 
Misc 185. 

It has been held that the proper rem¬ 
edy for defective answers is to compel 
proper answers. 48 * 5 

48.5. Cola—Moses v. Moses, 505 P.2d 1302, 180 
Colo. 397. 

Rule strictly adhered to 

N.M.—Lackey v. Mesa Petroleum Co., App, 559 P.2d 
1192, 90 N.M. 65. 

Waiver of objections 

La.—Coignet v. Deubert, App. 4 Gr., 413 So.2d 253. 
N.M.—Lackey v. Mesa Petroleum Co, App, 559 P.2d 
1192, 90 NM. 65. 

53. Cal.—Deyo v. Kilboume, 149 Cal Rptr 499, 84 
C.A.3d 771 

Motion within period prescribed by statute 
Cal—O’Bnen v. Superior Court for Alameda County, 
43 Cal.Rptr 815, 233 GA.2d 388 

Time for filing 

Md.—Caton Ridge, Inc. v. Bonnett, 225 A.2d 853, 245 
Md. 268, 28 ALR-3d 1006. 

57.5. Ga.—Harden v. Clarke, 179 SE2d 667, 123 
GnApp. 142. 

57.10. Exception properly overruled 

Md—Aiavams v. Eisenberg, 206 A2d 148, 237 Md. 


N M —Lackey v Mesa Petroleum Co., App., 559 P 2d 
1192, 90 NM 65. 

§ 67. -Answer as Evidence 

Library References 
Pretrial Procedure <£=43, 156, 
201-206, 306-308, 456. 
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58. La —Wise v Johnson, App, 229 So 2d 197, app 
after remand 241 So 2d 534, writ den 243 So.2d 
273, 257 La. 604. 

59. Anz-Skok v. City of Glendale, 413 P 2d 585, 3 
Am.App. 254, app after remand 432 P 2d 597, 6 
AmApp. 342 

Cal —Associates Discount Corp v. Tobb Co., 50 Cal. 
Rptr 738 

Fla—Jones v Seaboard Coast Line R Co., App., 297 
So.2d 861. 

La —Lee v. State Farm Mut. Auto Ins Co., App., 144 
So.2d 408 

Mich —Ruhala v Roby, 140 N W.2d 785, 2 Mich App. 
557, aff 150 NW2d 146, 379 Mich. 102. 

NC—Carolina-Virginia Fashion Exhibitors, Inc v 
Gunter, 230 SE2d 38a 291 N.C 208, app. after 
remand 255 SE2d 414, 41 NGApp. 407. 

Tex.—Jones v Travelers Ins. Co, Gv.App, 374 S.W.2d 
779, err ref no rev err —Hercules, Inc. v Eilers, 
CivApp., 458 S.W,2d 221, err. ref. no rev. err, 
cert, den 91 SCL 2251, 403 US. 937, 29 L.£d.2d 
717. 

Utah—Continental Bank & Trust Co. v. St Paul Fire & 
Marine Ins. Co., 550 P.2d 222. 

Wash.—Matter of Nikiporez’s Estate, 574 P.2d 1204, 19 
Wash App. 231. 

Wyo —Town of Jackson v. Shaw, 569 P.2d 1246. 

Refusal held proper 

Cal —Maybood v. La Rosa, 24 Cal Rptr. 837, 374 fid 
805, 58 C.2d 498 

Fla —Cook v LichtWau, App, 176 So 2d 523. 

Idaho—Thomas v. Thomas, 357 P.2d 935, 83 Idaho 86. 

La.—Little v Hughes, App, 136 So.2d 448—Arrow 
Food Distributors, Inc v. Thurman, App., 144 
So 2d 398. 

Mo—Carbon v St Louis Public Service Ctx, 358 
S.W 2d 795 

Thomas v Fitch, App., 435 S.W 2d 703. 

Neb.—Lang v Kerr, 141 N,W.2d 759, 180 Neb. 106. 

NJ.—Pabon v Hackensack Auto Saks, Inc, 164 A.2d 
773, 63 NJ.Supcr. 476—Bauman v. Royal Indem. 
Co, 174 A 2d 585, 56 NJ. 12, 91 ALRJd 535 

Ohio—Olenik v. Calo, 158 N.E2d 574. 

Nord v. McMillan, 215 N.E2d 919, 6 Ohio 
Misc 25. 

A ruling on die necessity for answers to interrogato¬ 
ries does not adjudicate 

Ill—John v. Tribune Co., 171 N.E2d 432, 28 IE 
App.2d 300, revd. on oth. grds. 181 N E2d 105, 24 
I11.2d 437, cert den. 83 S.Ct 148, 371 U.S 877, 9 
LEd.2d 114. 

May be used for same purpose affidavit may be 
used 

Ill —Kinney v Continental Assur. Co., 356 NJL2d 131, 

1 Ill Dec. 131, 42 DLApp.3d 263. 

Negligence not shown 

Kan—Webb v. Lungstrum, 575 P.2d 22, 223 Kan. 487. 

Broad discretion 

Md.—Maryland Metals, Inc. v. Metmer, 382 AJUi 564, 
282 Md. 31 

59.5. Ala.—Southern Guaranty Ins. Ca v. Scott, Gv., 
296 So,2d 73a 52 Ala.App. 641. 

Ariz.—Markd v, Transamerica Tide Ins. Gx, 442 P-2d 
97, 103 Anz. 353, cert den. 89 S»Ct 484. 393 US. 
999, 21 L.E&2& 463—Trollope v. Koeroer, 470 
P.2d 91,106 Ariz, ia 64 AX.R3d 118a * 

Ark.—Wilhams-Berrymac las. Cb. v. Morphis, 440 
S.W.2d 227, 246 Ark, 917. 

Cal —Alvarez v, Fdker Mfg. Co, 41 Cal Rptr. 514. 230 
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Los Angeles County, 49 CalRptr. 717, 240CA.2d 
536 

Colo.—Richardson v, Pioneer Const Co, 434 P-2d 403, 
164 Cola 27a app after remand 490 P.2d 71, 176 
Colo. 254 

Stauffer v K&rabta, 492 PJd 862, 30 CokxApp. 
357. 

DC—ITT Continental Baking Ca v. EZhsoa, App., 
370 A2d 1353 

Fla.—Hifl v. Sadler, App., 186 SoJ2d 52. 

Ga.—Household Finance Corp. v. Ensley, 195 S.E2d 
236, 127 Ga.App. 876. 

m—Joynt v. Barnes, 388 NJL2d 1298, 27 DLDec. 249, 
71 HLApp.3d 187. 

Ind.—Gty of Indfasapdbs v Parker, App, 427 N.E2d 
456. 

Kan.—Mesecher v Cropp, 518 P.2d 504. 213 Kjbl 695. 

Ky.—Mason v. StengeS, 441 S.W2d 411 

La.—Gnvers v. Couch Motor Lines, Inc., App^ 159 
So.2d 544. 

Mich.—Rockwell v. Vandenbosch, 183 N.W2d 900, 27 
MicLApp. 583. 

Miss.—GJ.S. cited in Maness v. Illinois Cent R. Co, 
271 Sold 418, 423, 61 A.L.R.3d 1—Taylor v. 
Firemen’s Fond Ins. Co., 306 Sa2d 638. 

Ma—Bowers v. Spmaio, App., 421 S.W.2d 790— 
Schwartz v. Fein, App^ 471 S.W.2d 679—Brock v. 
Steward, App., 519 S.W.2d 365. 

Mont—In re Estate and Guardianship of Wyman, 429 
P 2d 629, 149 Mont 525. 

N.Y.—McCaxron v. Rock-Tune, Inc., 352 NYjSJd 
153, 43 AD.2d 955. 

In re KeHey’s Wffl, 255 N.Y-SJd 773, 45 
Misc.2d 107—Jobse v. Connolly, 302 N.YA2d 35, 
60 Miso2d 69 

Ohio—Saum v Venick, 293 NE2d 313, 33 Ohio 
App.2d 11. 

Or—Hansen v. Bussman, 549 Pld 1265, 274 Or. 757. 

Pa.—Flynn v. Gty of Chester, 239 A2d 322, 429 Pa. 
170. 

Godina v. Oswald, 113 PXJ. 138, affiL 211 A^d 
91, 206 PnSuper. 51. 

Tena—McCay v. Mitchell, 463 S.W.2d 7ia 62 Tam. 
App 424. 

Tex—Molter v. Equitable Discount Corp-, QvApp^ 
418 SWJd 262—National Carioadmg Corp. v 
Kitchen Designs, Inc, Gv App, 471 $-W.2d 90— 
BeB v. Lmehan, Ov.App, 500 S.W.2d 228, err. ref. 
no rev err.—Hartford Acc & Indent Co. v. Had¬ 
dock, CrvAppL, 511 S.W.2d 102, err. ref no rev. 
err.—Texaco, Inc. v. Pursky, Gv.App^ 527 S.W.2d 
236, err. ref. no rev. err 

Vt—My Sister’s Place v. Gty of Burlington, 433 A-2d 
275, 139 Vt 602. 

Wash.—Teratron General v. Institutional Investors 
Trust 569 P.2d 1198, 18 WasEApp. 481 

W.Va.—Anderson v. Turner, 184 S.E2d 304, 155 
W.Va. 283. 

Right of cross-examination 
(I) Other matters. 

Cal.—Castaline v. Gty of Los Angeles, 121 CalRptr. 
786, 47 CA3d 580. 

Ga.—Kamman v. Seabolt, 253 S.E2d 842, 149 GaApp. 
167 

Kan.—Schaeffer v. Kansas Dept of Transit, 608 fid 
1309, 227 Kan. 509. 

N D.—Great Plains Supply Ca v Mobil Oil Ca, 172 
N.W^d 241 

Indefinite or general answer 

Tot.—Mitteriehner v. Mercantile Nat Bank at Dallas, 
CivApp., 378 S.W.2d 137, err ret no rev. err. 

Waiver of objection of nourespousiveiiess 

N.M.—United Nuclear Corp. v. General Atomic Co, 
629 P2d 231, 96 NJvL 155, 26 ALJL 4th 70S, 
app. dtsm., cert den. 101 S.G. 1966,451 US. 901, 
68 EE«L2d 289, reh. den 101 S.CX 307a 452 0S. 
932, 69 LJuL2d 433. 

Wash.—Symes v. Tcagk, 410 fid 594, 67 Washed 
R67 
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Dtaiwy depeaftka of ifvmc party 

Ark.—Crap v Brow n, 628 S.W 2d 596, 4 Ark App. 
208 

Cal.—Getty v. Getty, JOS Cal. Rptr 259,28 C AJd 996 
Fk.—Eggers v. Narron, App., 254 Sa2d 582, cm. ques. 

256 So 2d 22, writ tbs,, op approved 263 Sa2d 213 
Ga.—Head v. H. J. Russel] Com. Co. Inc., 264 S.E2d 
313, 1S2 Ga-App. 864 

Idaho—T-Cr*ft Aero Qub, lac v. BJoogh, App., 642 
P M 70, 102 Idaho 833. 

Kan.—Grubb v. Grubb, 493 P M 189, 208 Kan. 484— 
Karrigaa v Nazareth Coevent A Academy, Inc., 
510 P-2d 190, 212 Kan. 44 

Md.—Sjwwbrte v. State, Use of Tennant, 221 A.2d 342, 
243 Md. 291, 19 AL.R.3d 1155 
Mich.—Gfagnd v. Holly, App., 177 NW.2d 247, 22 
IficfcAppi 157. 

Tean.—Wilburn v. Vernon, 447 S.W.24 382, 60 Torn. 
App. 436. 

Discovery deposition nsed as substantive evi¬ 
dence 

MfcL—Soowhite v. State, Use of Tennant, 221 A2d 342, 
243 Md. 291, 19 ALJL3d 1155. 

Mich.—Ghezzi v. HoOy, 177 N.W 2d 247, 22 Micb. 
App 157. 

Mont—Knoepke v. Southwestern Ry Ca, 620 P.2d 
1185. 


Rending improper matters held error 

Fla.—Rommcfl v. Firestone Tire A Robber Ca, App, 
394 Sa2d 572, 

N.Y^—Joseph v. Hubecky, 272 N.Y.SJd 499, 26 
A-DJd 643 


Refteaal to permit reading held error 

Mkh*—Haynes v. Seiler, 167 N.W.2d 819. 16 Mich. 
App. 98. 

N.C—Eoooo-Tntvd Motor Hotel Carp. v. Foreman’s 
Ino, 260 $JE2d 661, 44 N.CApp. 126, cert den. 
265 S-EL2d 404, 299 N C 544. 

“Adverse party” defined 

Mi—San Cab Co. v. Carter, 287 A_2d 73, 14 MiApp 
395. 

N.Y.—Wonnath v. Klodc, 364 N.Y5-2d 228, 47 
AJ>.2d 682. 

Answers jn a dmisitfh ie 

Ohio—Allstate his. Ca v. Rida 413 N.E2d 796, 64 
Ohio SOd 67, 18 O.G.3d 299. 

Tex.—State v. Lawyers Title Ins. Cop., C5v.App^ 537 
SuW.2d 55, afJd. in part, revd. in part on otfc. grds., 
Snpu, 554 S.WJd 183. 

il—Iimif m gJt _Uuao 

mscovefy wepoMuon or wmess 

Go—'Tiansamerica Ins. Ca v. Thrift-Mart, Inc., 285 
&E2d 566, 159 GaJkpp 874—Elder v. Metropoli¬ 
tan Adam* Rapid Trash Authority, 286 S.E2d 
315s, 160 Ga-App. 78. 

Li—Hebert v. Brazzd, 403 So2d 1242. 

Webb v. Insarance Ca of North America, App,, 
396 Sa2d 508. 

N.Y.—Cotter v. Kooowr, 437 N.YSJd 423, 81 A-DJd 
571, afl&L 433 N.E2d 268, 55 N.Y.2d 891, 449 
RYJL2d 20. 

NjC—W right v. Blue Bird Cab Ox. 230 S^2d 206, 31 

* N.CApp. 525. 

Teak—Spring Branch Bank v. Mengden, App. 14 DisL, 
628 S.W.2d IX* err. ref. no rev. err. 

Used as admMons 

HmraS—Gddest v. State, 649 R2d 1165. 3 HawJkpp. 

m 

HL—Sjatetaer v, La Sale County, 368 N£2d 933, 11 

k BtDec. 325, 53 BLAppJd 741. 

Rouadap Co, 649PJd I3S, 32 
WmbJHpp 647, aflfiL 666 P 2d 888, M» W«te2d 

' $9>' \ t 

dfc Mizr-Skdk v. Oty of Gfeadale, 413 P^d 5S5y 3 
.fcfeAfp. 2®4 app. dfar remand 432 R2d 997, 6 
' AmA^p. 342 


Cal —Associates Discount Corp v Tobb Co, 50 Cal 
Rptr 738, 241 C A 2d 541 

To same extent as depositions 

Mich,—Jackson v Depco Equipment Co., 321 N W 2d 
736, 115 Mich App 570 

NJ —Pabon v Hackensack Auto Sales, Inc, 164 A.2d 
773, 63 NJ Super. 476 

61. U.S —Frechette v Welch, C AN H, 621 F.2d 11. 
Ala—Century Plaza Co. v Hibbett Sporting Goods, 

Inc, 382 So 2d 7, overruling contrary decisions. 
D.C—Smallwood v Ray’s Automatic Transmission 
Service, Inc, App, 328 A 2d 87. 

Fla.—Rothschild v De Gaspan, App., 287 So 2d 341. 
Ga.—Reed v Reed, 122 S.E2d 253, 217 Ga. 303 
W -Sjerens v. Clausen, 328 N E2d 559, 60 IlL2d 585 
lad.—Scboeff v. Mclntire, 287 NE2d 369, 153 Ind 
App 289 

Kan.—Smith v Blakely, 515 P.2d 1062, 213 Kan. 91- 
Mesecher v Cropp, 518 P.2d 504, 213 Kan 695 
La.—American Hardware Mut Ins. Co. v Stine, App, 
34! So 2d 1301 

Mich —Ruhala v Roby, 140 N.W 2d 785, 2 Mich.App 
557, affd. 150 N.W 2d 146, 379 Mich 102 
N J —Mauno v Mereck Const Co., Inc., 394 A2d 110, 
162 NJ Super. 566 

N Y —Spampmato v. AB C Consol. Corp., 319 N E2d 
196, 35 N.Y2d 283, 360 N.YS.2d 818. 

NC.—Watson v. Stallings, 154 S,E2d 308, 270 N.C 
187. 

Ohio—Normals v Cleveland Ass’n of Life Underwrit¬ 
ers, 315 NE2d 482, 39 Ohio App.2d 25. 

Pa.—Grantham v. Goetz, 52 Berks 83. 

R.L—Farkas v Sadler, 375 A 2d 960, 119 R.I 35 
Tex.—Kahla v. Travelers Ins. Co., Civ App., 482 
S W.2d 928 err. ref no rev. err 
W.Va.—Holland v. Joyce, 185 S,E2d 505, 155 W.Va 
535—Carper v. Kanawha Banking & Trust Co, 
207 SE2d 897, 157 WVa 477. 

Exclusion erroneous 

(2) Other matters. 

Ala.—Babcock v Smith, 234 So.2d 573, 285 Ala. 557. 
Md.—Blanco v. J. C Penney Co, 248 A2d 645, 251 
Md. 707. 

NJ.—Lavrn v Fauo, 406 A2d 978, 170 NJ.Super 403 
Wash.—Whitney v. State, 604 P.2d 990, 24 Wash App 
836 

Notice 

Moot—Groves v Groves, 567 P.2d 459, 173 Mont 
291 

62. Anz.—Skok v. City of Glendale, 413 P.2d 585, 3 
Anz-App. 254, app after remand 432 P.2d 597, 6 
Anz App. 342. 

Ga.—Cox v K-Mart Enterprises of Georgia, Inc, 237 
S.E2d 432, 143 Ga App 30. 

NY.—Siegel v. Waldbaum, 397 N.Y.S.2d 144, 59 . 
AD.2d 555. 

page 193 

623. Ala.—National States Ins Co. v. Jones, 393 
So.2d 1361. 

Ariz.—Skok v City of Glendale, 413 P 2d 585, 3 Ariz. 
App. 254, app. after remand 432 P.2d 597, 6 
Anz.App. 342. 

Cal.—Associates Discount Corp. v Tobb Co., 50 Cal. 
Rptr 738, 241 C.A.2d 541 

Ga.—Travis Meat A Seafood Co., Inc. v. Ashworth, 193 
S.E2d 166, 127 Ga.App. 284 
HI—Stowers v. Carp, 172 NE2d 370, 29 HI. App 2d 
52—Flewdten v. Atkins, 241 N.E2d 667, 99 HI. 
App. 2d 409 

Iowa—Hamilton v. Betbd, 131 N.W.2d 445, 256 Iowa 
1357. 

La.—Grcdlo v. Haas A Hayroe Corp., App., 116 So 2d 
144—Chivers v. Couch Motor Lines, Inc., App., 
159 5o.2d 544—Young v. Fryoux, App, 222 So,2d 
638—Welch v. Robert Campbell, Inc., App., 316 
Sa2d 822, cert, den.. Sup., 321 Sa2d 523 
Md.—Vernon v. Aubmoe, 269 A.2d 620, 259 Md 159. 
NJ.—Anderson v. Somberg, 386 A.2d 413, 158 NJ.So- 
per. 384 


NM—H. T Coker Const. Co. v. Whitfield Transp., 
Inc, 518 P2d 782, 85 NM 802. 

Tex.—Barnwell v. Fox & Jacobs Const Co, Civ App, 
469 SW.2d 199 

Answers of party in separate action not admissi¬ 
ble 

Cal.—LeGrand v Yellow Cab Co of San Gabnel Val¬ 
ley, 87 CaLRptr. 292, 8 C A.3d 125 

Relationship at time of trial governs 
Tenn —McCay v Mitchell, 463 S W.2d 710, 62 Tenn 
App 424. 

64. Mo—Crook v Dooley, 389 SW.2d 809 
NH—Kearsarge Computer, Inc v Acme Staple Co., 

Inc, 366 A2d 467, 116 NH. 705, 86 ALR3d 
1081. 

65, Com—Hirsch v. Thrall, 169 A 2d 271, 148 Conn. 
202 

Ga._Travis Meat & Seafood Co., Inc v Ashworth, 193 

S E2d 166, 127 Ga.App. 284 
HL—Walker v. Alton Memorial Hospital Ass’n, 414 
N.E2d 850, 46 Ill Dec 797, 91 Ill.App3d 310. 

Trying foundation for admission 
La —Smith v White, App. 3 Cir., 411 So.2d 731, writ 
den, Sup, 413 So.2d 508 

Mich.—Agee v. Williams, 169 N W.2d 676, 17 Mich 
App 417. 

Admission discretionary 

Ga.—International Ass’n of Bridge, Structural & Orna¬ 
mental Ironworkers, Local 387 v Moore, 254 
S.E2d 438, 149 Ga.App 431. 

Kan.—Henderson v Hassur, 594 P.2d 650, 225 Kan 
678. 

67. Ala.—Lutsky v Lutsky, 183 So 2d 782, 279 Ala 
185. 

Fla.—Eggers v Narron, App, 254 So 2d 382, cert ques 
256 So 2d 22, writ dis, op approved 263 So 2d 213. 
HI.—Dombrowski v. Laschinski, 385 N.E2d 35, 24 
Ill Dec. 268, 67 Ill App 3d 506 
Mass.—Markell v. Gahm, 179 N.E2d 587, 343 Mass. 
468 

Answers to additional and supplemental ipter- 
* rogatories 

(2) Cal.—Williams v. American Cas Co. of Reading, 
Pa, 98 Cal.Rptr 814, 491 P2d 398, 6 C.3d 266 

Refusal to allow to read portions 

N.Y.—Feldsberg v Nitschke, 412 N.Y.S.2d 2, 66 
A.D 2d 757, affd. 404 N E 2d 1293, 49 N.Y 2d 636, 
427 N Y.S2d 751. 

68. Fla.—Eggers v Narron, App, 254 So.2d 382, cert, 
quest 256 So 2d 22, wnt dism, op approved 263 
So 2d 213 

IU.—Wise v. St. Mary’s Hospital, 381 N.E2d 809, 21 
HI Dec. 482, 64 Ill App 3d 587 
Md —Maryland Metals, Inc. v Metzner, 382 A.2d 564, 
282 Md 31 

Mass.—Rafferty v Hull Brewing Co, 215 NE2d 85, 
350 Mass 359 

Tenn.—Stallcup v. Taylor, 463 S.W 2d 416, 62 Tenn. 
App. 407. 

Doubt resolved in favor of relevancy 
Ga.—City Council of Augusta v. Youngblood, 171 
S.E2d 766, 120 GaApp. 616. 

€9. Ark.—Callaway v. Perdue, 385 S.W.2d 4, 238 
Ark 652, 13 AL.R 3d 1300. 

Ky—Couch v. Holland, 385 S.W.2d 204 
NY.—Mack v Koss, 343 NY.S2d 998, 41 AD.2d 
966. 

Discretion not abused 

Ind.—Manning v. Allgood, App, 412 N E.2d 811 
Md.—Maryland Metals, Inc. v Metzner, 382 A.2d 564, 
282 Md. 31. 

70. Idaho—’Theesen v. Continental Life A Acc. Co., 
408 P,2d 177, 90 Idaho 58 

HI—Wise v St. Mary’s Hospital, 381 N E2d 809, 21 
IU.Dec. 482, 64 Hl.App.3d 587. 

70.5. Colo —Moore v.‘ Anderson, App, 479 P.2d 391. 
Fla.—Gatlin v. Argonaut Ins. Co., App., 360 So.2d 459. 
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Ga.—City Council of Augusta v Youngblood, App, 
171 SE2d 766, 120 Ga App 616. 

71. Anz.—Knapp v. Wise, App,, 594 P 2d 1023, 122 
Anz. 327 

La.—Boyett v Wingfield, App, 317 So 2d 235. 
Mich.—Wait v City of Sturgis, 141 NW2d 364, 2 
Mich App 614 

Pa.—Calderaio v Ross, 45 Del.Co 86, affd 150 A 2d 
110, 395 Pa. 196 

72. Ala.—Robbins v Voigt, 191 So 2d 212, 280 Ala. 
207. 

Anz.—Rhodes v El Rancho Markets, 454 P 2d 1016, 9 
Anz.App 574 

Ark—Jay v Paricer, 547 S.W2d 765, 261 Ark 329 
Cal —Kntser v. Kuttruff, 16 CaLRptr 872, 197 CA 2d 
102—Campam v Safeway Stotts, Inc, 104 Cal 
Rptr. 752, 29 CA 3d 362 

Ga.—Matthews v. Wilson, 168 S E2d 864, 119 Ga.App 
708—Travis Meat & Seafood Co, Inc. v Ash¬ 
worth, 193 S.R2d 166,127 GaApp 284—Carter v 
Tatum, 212 S E 2d 439, 134 GaApp 345 
Hawaii—Kamali v. Hawaiian Elec Co., Inc., 504 P 2d 
861, 54 Haw. 153 

Ill —Buckler v Sinclair Refining Co, 216 N E2d 14, 68 
Ill App 2d 283 

Ky.—Dmwiddie v. Urban Renewal and Community 
Development Agency of Louisville, 393 S W 2d 
872—Boehm v Hishmeh, 421 SW 2d 836 
Md.—Northampton Corp. v. Washington Suburban 
Sanitary Commission, 366 A.2d 377, 278 Md. 677 
Mass.—Bean v. Security Fur Storage Warehouse, Inc, 
184 N.E2d 64, 344 Mass 674. 

Mich.—Moldovan v. Allis Chalmers Mfg Co., 268 
N.W.2d 656, 83 Mich.App 373, cert den 100 
S.Ct. 707, 444 U.S. 1034, 62 L Ed 2d 671. 

Mo—Smith v Wabash R. Co, 416 S.W.2d 85 
NY.—Jobse v CoimoUy, 302 N.YS.2d 35, 60 Misc2d 
69—Kalb v. Chemical Bank New York Trust Co, 
316 N.Y.S 2d 381, 64 Misc.2d 824. 

N C.—Bullard v. North Carolina Nat Bank, 229 S E 2d 
245, 31 N.C App. 312. 

Pa.—Wescott v. Williams, 11 Chest. 122 
Tenn.—Caldwell v. Stapleton, App., 499 S.W 2d 640 
Wash.—Cameron v. Boone, 383 P.2d 277, 62 Wash.2d 
420. 

Did v. Beckman, 499 P 2d 37, 7 Wash. App 139. 

Hearsay, etc. 

(2) Other matters. 

Colo.—In re Gregory's Estate, App, 529 P2d 662 
Ga.—Life Ins. Co of Georgia v Dodgen, 252 S E 2d 
629, 148 Ga-App. 725. 

NY.—Sweeting v. Board of Co-op Ed Services, 443 
N.Y.S.2d 910, 83 AD 2d 103, app den. 435 
N.R2d 1100, 56 N.Y.2d 503, 450 N.Y.S.2d 1025 
Tex.—Sammons Enterprises, Inc. v. Manley, Civ App., 
540 S.W.2d 751, err. ref. no rev. err. 

Answers held inadmissible 
III—Cicale v. Aronson, 252 N E.2d 114, 113 IUApp2d 
324. 

Tenn.—Walker v. Decora, Inc., 471 S.W.2d 778, 225 
Tenn. 504. 

Reserving right to object 
N.Y.—Karson v. Zdiuck, 355 N.Y S.2d 804, 44 A D 2d 
852. 

Discretion 

Mich—Socha v. Passtno, 275 N.W.2d 243, 405 Mich 
458, app. after remand 306 N.W.2d 316, 105 Mich 
App. 445. 
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73. Ill —Buckler v. Sinclair Refining Co., 216 N.R2d 
14, 68 IUA.pp.2d 283. 

74. Ala.—Ward v. Southern Pine Elec. Co-op., Inc., 

401 So.2d 22. 

Waiver of objection 

Tex.—Texas Emp Ins. Ass*n v Henson, Civ.App, 569 
S.W.2d 516. 

74 A N.M.—Albuquerque Nat. Bank v. Clifford In¬ 
dustries, Inc., 571 P.2d 1181, 91 N.M, 178 
N.D—Klem v. Harper. 186 N.W,2d 426 


Unresponsive answers held adarimihie 

Wash—Symes v Teagfc 410 P2d 594, 67 Wash 2d 
867 

Discovery deposition 

La.—Broussard v State Farm Mut Auto Ins. Co, 
App, 188 So 2d 111, writ ref 190 So 2d 233, 249 
U 713, cert den 87 SO 855, 386 US. 909, 17 
L Ed 2d 783. 

74.10. Ill — Prince v. Hutchinson, 365 N.R2d 549, 8 
Ill Dec 311, 49 IllApp.3d 990 

NM—Albuquerque Nat Bank v, Gifford Industries, 
Inc, 571 P2d 1181, 91 N.M 178 

Tex —City of Houston v. Moore, Civ App., 389 S.W 2d 
545, err ref no rev err 

75. Mo —State ex rel State Highway Commission v 
Pfitzmger, App, 569 S.W.2d 335. 

76. Iowa — Osborn v Massey-Ferguson, Inc., 290 
KW2d 893 

Kan —Fireman's Fund Am Ins Companies v. Central 
Securities, Inc, 491 P.2d 914, 208 Kan. 263 

Ohio—Slate ex rel. Willis v. Industrial Commission, 152 
N E2d 122, 105 Ohio App 187. 

Self-serving declarations inadmissible 

Ark—American Colonial Ins Co v Mabry Co., 432 
S W 2d 15, 245 Ark 288 

Cal —Giesler v Berman, 86 Cal.Rptr. 205, 6 CA-3d 
919 

NM—Crabtree v Measday, App, 508 P.2d 1317, 85 
N M. 20, certiorari denied 508 P.2d 1302, 85 N M. 
5 

Utah—Hill v Grand Central, Inc., 477 P.2d 150, 25 
Utah2d 121 
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77. Ala—Chandler v Torbert, 186 So.2d 922, 279 
Ala. 461 

Cal—In re Honnan’s Estate, 71 CaLRptr. 780, 265 
C A.2d 796 

Ind —Vigo Co-op Milk Marketing Co. v Barnett, 248 
N E.2d 390, 144 Ind App 689 

Mass—Thompson v Behauskas, 167 N.R2d 163 

N M —Albuquerque Nat. Bank v. Clifford Industries, 
Inc, 571 P2d 1181, 91 N.M. 178. 

N.Y —United Bank Ltd v Cambridge Sporting Goods' 
Corp, 360 N.E2d 943, 41 N.Y 2d 254, 392 N.Y. 
S2d 265 

Tex—Champion Mobile Homes v. Rasmussen, Gv. 
App, 553 S.W.2d 237, ear. ref no rev err. 

Inability of answering party to be present 

Ark.—Callaway v. Perdue, 385 S.W.2d 4, 238 Ark. 652, 
13 A L R.3d 1300 

Minn—Ralph Hegrnan Co. v. Transamenca Ins. Co., 
198 N.W 2d 555, 293 Mmn 323. 

N Y— Ratner v. Ratner, 342 N Y.S2d 58, 73 Misc.2d 
374 

Va.—King v. International Harvester Co, 181 S.R2d 
656, 212 Va. 78 

Wash.—Tokanz v. Ford Motor Co, 508 P.2d 1370, 8 
Wash App 645—Sutton v. Shufdberger, 643 P.2d 
920, 31 Wash App. 579 

80. Ala —Air Engineers, Inc v. Reese, 217 So 2d 66, 
283 Ala 355 

D.C.—Johns v Cottons, App., 284 A 2d 50. 

Mich —Wnght v. Whitmire, 188 N.W.2d 84, 31 Mich. 
App 692. 

Tenn—Walker v. Decora, Inc. 471 S.W.2d 778, 225 
Tenn 504 

Tex-Garza v Winang, OvApp., 604 S.W.2d 391. 

Admission in favor of codefesdaat 

’ (2) Other statements. 

La—Hanover Ins. Ca v. Caiuso-Simoo c anx Agency, 
Inc, App, 249 Sow2d 322, application not con¬ 
sidered 251 So 2d 382, 259 La. 687, 

Participation in examination 

(3) Other matters. 

Wash —Case v. dwell, 463 P.2d 664, 1 WashApp. 766. 

81. Ariz.—Si verson v. Martori, App., 581 P.2d 285, 
119 Anz. 440. 
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§67 DISCOVERY 

Pag* 185 

bed as to his previous answers in the 
deposition.* 710 

87.18. Ga.—Morris v. Johnson, 148 S,E.2d 392, 222 
Ga 76. 


Me 196 

8730. Ala.—Reserve Im. Co. v Allstate las. Ca, 
CSV, 248 Sa2d 576, 46 AbJVpp. 678, oert. den. 
248 So2d 580, 287 Ah. 110. 

CaL—Deyo v. KSboome, 149 CalRptr. 499, 84CA.36 1 
771. 

Ga.—AJbkns v. Farmers A Merchants Bank. 283 S,E2d 
632, 159 GaApp 406 

QL—Ded v. US Seed Corp., 245 N.E2d 109, 105 
IJLAppOd 170—Fbuntaine v. Hacflock, 270 N E.2d 
222, 132 HLAppOd 343. 

Kan.—In re Goentrynun’s Estate, 457 P2d 53, 203 
Kan. 731, app. after remand 494 P.2d 1163, 203 
Km 816 

Md.—Hodden v. Gro-PUmt Industries, Inc., 304 A.2d 
812, 269 Md 173. 

Km-McMahon v. MAD Builders, Inc., 271 N.E2d 
649, 360 Mass. 54. 

NJ.—Goddard v. Orthopedic Consultant Associates, 
PJL, 426 A_2d 542, 177 NJ^opcr 319, mod on 
odu grds. 448 AM 470, 90 NJ. 437. 

Tea.—Fond Motor Credit Ca v Draper, CrvApp., 401 
S-WJd 848. 

EaBare to object not boas for establishing truth 

Md—Vernon v. Anbtaoe, 269 A.2d 620, 259 Md. 159. 
88 . CaL—Brown v. Superior Court In and For Butte 
County, 32 CaLRptr. 527, 218 CJL2d 430 
Cola—Nnzum v. Rampart Embers, Inc., App, 487 
P Jd 587. 

Ha.—-Travelers Ins. Ca v. Wflscm, App. 371 Sa2d 145 
Ga—GooKk v. Hawk, 212 S.E2d 7, 133 GaApp. 626 
lown—Beeck v. KapaSs, 302 N.W_2d 90. 

La.—Girotr v. Farm’s of Houma, Inc., App., 341 SoJd 
1346 

McL—State Roads Comnussk» of State Highway Ad* 
mimsf ration v. Town of Colmar Manor, 442 A_2d 
199, 51 MdApp. 240. 

Mass.—Cfaamplin v. Jackson, 58 N.E.2d 757, 317 Mass. 

‘ 461. 

Radnick v. G ro ss m an , 323 NE2d 914, 3 Mass. 
App- 719. 

Mol— Catcher v. Rudy Fide, Ina, 315 SWid 421— 
Swinger v Befl, 373 S.W.2d 30 
NJ.—Branch v. Emery Transp. Ca, 147 A.2d 556 53 
NJBsper. 367—Pabon v. Hackensack Amo Sales, 
Inc, 164 AJ& 773, 63 NJ^eper. 476 
Tex.—Ford Motor Credit Ca v. Draper, CfcAppu, 401 
S.WM 848—Aetna Os. A Snr. Ca v. Jemima, 
GaApp* 469 S.WJ6 423—Richards v. Boettcher, 
CfcAppL, 518 S.W.2d 286 err. ret no rev. err. 
W.Va—Evans v. Farmer. 133 SJEJd 710, 148 W.Va 
142, 

Under LoaSrim code 

(1) La—Berry v. Perry, App* 122 SoJd 829—Hen¬ 
derson v. FhfeMtt. App, 188 Sa2d 208. 

(2) la—Henderson v. Falgoat, App., 188 Sa2d 208. 
(13) Other matters. 

La—Wne v. Johnson, Appu, 229 Sa2d 197, app. after 
, remand 241 So2d 534, writ den. 243 So2d 273, 
257 La 604. 


Cbaaerdafim ftsheed where t Mti wBcte d by 
jjnHilb flicow iy deposi ti o n 
Bo—Pace v. Davis, App* 180 SoJd 474 
Bfrhtag rahjtcf tetwrt rale nad statute 

Qj. thdrrml Underwriters faa. Ca v. Superior Court 
/8br lm Antda Connty, 58 CMJtptc. 870, 250 
, CJL2& 722. 




\m 

V. Jamas, App.] Or, 409 Sa2d 


ties* Sap* 443 Sa2d 495. 


Introduction of only part of mbwws 

Ma—Thompson v. Fehhg Bros Box A Lumber Co, 
155 S W 2d 279 

90.10. Fla—'Thundered Corp. v. Sterling, App., 368 
Sa2d 923 

91. Ala—Chesser v. Williams, 104 So.2d 918, 268 
Ala. 57 

La— Milton v. Milton, App, 364 So, 2d 173, writ den, 
Sup* 366 So 2d 574. 

Mam.—Falzone v Burgoyne, 58 N.E2d 751, 317 Mass. 
493—Coe v Coe, 69 N E2d 793, 320 Mass. 295, 
reversed on oth. grds 68 S Ct 1094, 334 U S, 378, 
92 LEd. 1451, 1 A.L R.2d 1376—Gannon v. Sum- 
merikki Co., 80 N.E2d 51, 323 Mass 25-Nass v. 
Town of Duxbury, 99 N R2d 54, 327 Mass. 396— 
Luoraa. v Socony-Vacuum Oil Co., 123 N.E.2d 
517, 332 Mass 101—Dokva v. TedcschTs Super 
Market, Inc., 183 N E2d 493,344 Mass. 539—Bea¬ 
con Textiles Crap v. Employers Mut. Liability Ins. 
Ca of Wis., 279 N E2d 703, 361 Mass 847. 

NJ.—Branch v Emery Transp Co, 147 A 2d 556, 53 
NJ.S®per. 367 

NC—Luther v Ashevilk Contracting Co, 151 SE2d 
649, 268 NC 636. 

Rollins v Junior Miller Roofing Co, 284 S E-2d 
697, 55 N C App 158. 

Or—Hames v Pellet, 660 P 2d 1074, 62 Or.App 428, 
review den 668 P.2d 382. 

Pa.—Huster v. Continental Cas. Co., 37 D. A C 2d 197, 
10 Lycoming 33. 

Fact not stated 

Mass.—Hoban v. Trustees of New York, N H. A H.R. 
Ca, 95 N E.2d 651, 326 Mass 566 

Finding contrary to statement not authorized 

Tex.—Willis Sears Trucking Co v Pate, Civ.App, 452 
S.WJZd 782. 

Absence of signature not grounds for suppres¬ 
sion 

Tex.—Hill v. Rich, Gv App., 522 S W.2d 597, err ref 
no rev. err. 

9E5. Ark.—Matlock v. Dixon, 262 SW 2d 449, 222 
Aik. 632. 

Cola—Ridgewood Mobile Homes Park, Inc. v Alame¬ 
da Water and Sanitation Dist., 410 P 2d 641, 159 
Colo. 178. 

92. Iowa—Schmitt v Jenkins Truck Lines, Inc., 170 
N.W.2d 632 

Mass.—Falzone v. Burgoyne, 58 N.E2d 751, 317 Mass. 
493—Hoban v. Trustees of New York, N H. A 
HJL Ca, 95 N E2d 651, 326 Mass. 566. 

Tex.—Black v. Frank Paxton Lumber Ca, Gv.App, 
405 S.W 2d 412, err. ref no rev. err. 

Contradiction by presumption 

Mass.—Podu v. Brett, 65 N.E2d 195, 319 Mass. 197. 

93. Ga—Reed v. Reed, 122 S E2d 253, 217 Ga 303. 

94. Ga—Reed v Reed, 122 S E 2d 253, 217 Ga 303. 

963. Witnesses 

HL—Host v. Louis A. Weiss Hospital, 378 N.E2d 1176, 
19 ULDec 301, 62 III.App.3d 253. 

§ 68. -Failure to Answer 

Library References 
Pretrial Procedure <^306-316. 

97. Dd— Young v. Saroukos, 189 A 2d 437, 6 Storey 

44, 

Mmc.—Shymanski v. Nash, 251 N.W.2d 854, 312 
M hm. 304. 

Neb.—Caves v. Barnes, 132 N.W.2d 310, 178 Neb. 103. 

Discretion of court 

Ala—Henderson v. Moore-Handky, Inc, 349 So.2d 
1165, certiorari denied Ex parte Henderson, Gv., 
349So2d 1170. 

Duty to tnswer 

I«L—Costanzi v. Ryan, 370 N E2d 1333, 175 Ind App. 
257. 

N.Y^—Vmdize, Inc. v. Modem Luho, Inc., 398 N.Y. 
SJd 4, 59 A.D.2d 616. 


98. Alaska— Ketchikan Cold Storage Co v State, 491 
P2d 143 

Cal —Frey v. Superior Court In and For Kings County, 
46 CalRptr. 747, 237 C.A 2d 201. 

Conn— Brill v. State, Super, 210 A 2d 451, 26 Conn. 
Sup 29. 

Ill.—Ryan v Monson, 179 NE2d 449, 33 IlIApp.2d 
406 

Ind.—State v Kuespert, App., 411 N.E2d 435, app. 

after remand 425 N.E 2d 229 
Mass.—Levmgs v. Forbes A Wallace, Inc, 429 N E.2d 
50, 12 Mass-App. 990 
Order held improper 

Fla—State Road Dept v Hufford, App, 161 So 2d 35. 
Attorney fees not awarded In absence of recalci¬ 
trant attitude 

D.C.—Guerrero v. Shafrttz, App, 206 A 2d 262 
Attorney fees awarded 

Cal —Wemkauf v. Superior Court of Tuolumne County, 
51 Cal Rptr 100, 414 P.2d 36, 64 C 2d 662. 

Sigexseth v Superior Court for Los Angeles 
County, 100 CalRptr. 185, 23 C.A.3d 427. 

D.C—Skiff v. Skiff, App, 277 A.2d 284 
Ga.—Stephens v. Howie, 207 S.E2d 632, 132 GaApp. 
92. 

La—Hartford Ape. A Indem. Co. v Bytes, App, 280 
So.2d 624. 

Mum—Gamty v. Kemper Motor Sales, 159 N.W.2d 
103, 280 Minn 202. 

Ohio—Kimble v. Universal TV Rental, Inc., 417 N.E 2d 
597, 65 Ohio Misc. 17, 19 0O.3d 172 

Reasonable expenses 

CaL—Wemkauf v Superior Court of Tuolumne County, 
, 51 Cal Rptr 100, 414 P.2d 36, 64 C.2d 662 

Fairfield v Superior Court for Los Angeles 
County, 54 CalRptr 721, 246 C.A.2d 113 
III.—Schwartz v. Moats, 277 N E2d 529, 3 ID App 3d 
596 

Broad discretion 

Cal.—Weinkauf v. Superior Court of Tuolumne County, 
51 Cal Rptr 100, 414 P 2d 36, 64 C.2d 662. 

La—Smith v. Smith, App., 398 So 2d 549, writ den. 
Sup., 399 So.2d 585 

Refusal to answer without substantial justifica¬ 
tion 

Cal —Pember v. Superior Court of Kern County, 58 
Cal Rptr. 567, 427 P.2d 167, 66 C.2d 601 

Requisites for award of attorney fees or costs 
Cal —Bunnell v. Superior Court of Alameda County, 62 
CalRptr. 458, 254 C.A 2d 720. 

Ill—Savitch v. Allman, 323 N.E 2d 435, 25 Ill. App 3d 
864 

Attempted answer held not to constitute refusal 

La.—Johnson v. Iowa Rice Dryer, Inc., App., 226 So 2d 
194 

Refusal not abuse of discretion 

Ark.—Smith v. Smith, 612 S.W2d 736, 272 Ark 199. 
Ga—Kyle v. King, 226 S.E.2d 767, 138 GaApp 612. 
La—Duplechien v McNabb, App., 260 So.2d 789, wnt 
den. 262 So 2d 395, 262 La 132. 

99. Alaska—Continental Ins. Companies v Bayless A 
Roberts, Inc., 548 P.2d 398. 

Cal—Lund v. Superior Court of Orange County, 39 
Cal Rptr 891, 394 P.2d 707, 61 C.2d 698. 

Ga—Nathan v. Duncan, App, 149 S.E2d 383, 113 
GaApp 630. 

La —Folds v. Red Arrow Towbar Sales Co., App., 378 
So.2d 1054. 

Me.—E N Nason, Imc v. Land-Ho Development 
Corp, 403 A.2d 1173, 1 A L.R.4th 306 
N.C—American Tel A Tel Co. v. Griffin, 251 S.R2d 
885, 39 NCApp 721, cert, den 254 SE2d 921, 
297 NC. 304 

Tex—Rainwater v Had do x, Gv.App, 544 S.W.2d 729 
Wash —Mitchell v Watson, 361 P.2d 744, 58 Wash.2d 
206. 

Construction of order for answer 
(2) Other matters. 
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Cal.—Farnham v. Superior Court In and For Orange 
County, 10 Cal Rptr. 615, 188 C A 2d 451 
N J.— Fanfanllo v East End Motor Co, 411 A2d 1167, 
172 NJ Super 309 

Remedy of contempt not available under cir¬ 
cumstances 

Ga—Sorrells v Cok, 141 S E2d 193, 111 GaApp 136 

Procedure 

Ala.—Opinion of the Clerk, 386 So 2d 737 
La.—Smith v Richardson, App, 200 So.2d 897 

Untruthful answers 

Ga.—Aetna Life Ins. Co v. Greene, 159 S E2d 87, 116 
GaApp. 783 

Subjecting to contempt as permissible method to 
test order 

IU-—Bicek v Quitter, 350 N.E2d 125, 38 Ill App 3d 
1027 
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1. Ga.—Millholland v Oglesby, 154 S.E2d 194, 223 
Ga. 230, on remand 155 S.E2d 672, 115 Ga App. 
715. 

Residence 
(2) Other matters. 

N.Y.—In re Roland’s Estate, 230 N.YS.2d 522, 35 
Misc.2d 352 

3. Cal—Deyo v Kilbotirae, 149 Cal Rptr. 499, 84. 
C.A 3d 771. 

Colo.—Moses v Moses, 505 P 2d 1302, 180 Colo. 397 
Fla.—Johnson v Allstate Ins Co, App. 5 Dist, 410 
So 2d 978. 

Ill—Redmond v. Central Community Hospital, 382 
NE2d 95, 21 Ill Dec 801, 65 IllApp.3d 669 
Md—Miller v. Talbott, 211 A2d 741, 239 Md. 382. 
Minn.—Gamty v. Kemper Motor Sales, 159 N.W 2d 
103, 280 Minn 202. 

Mo.—Zurhadc-Hermann, Inc. v. London Square Devel¬ 
opment Corp, 504 S W.2d 161 
N.Y —Newaik-Wayne Community Hospital, Inc v 
Cleaver-Brooks, Inc., 399 N.Y S 2d 728, 59 ADM 
821—Salwen Paper Co., Inc v. Merrill Lynch, 
Pierce, Fenner A Smith Inc-, 2 Dept, 488 N Y S.2d 
447, 110 A.D.2d 895 

N.C—Stone v Martin, 289 SEM 898, 57 N.CApp. 

473, review den. 294 S.E2d 220, 306 N.C 391 
Pa.—Moser v. Cox, 23 Beaver 32—Orlando v. Whittak¬ 
er, 9 Lebanon 61 

Tex.—Illinois Emp. Ins Co of Wausau v. Lewis, Civ 
App, 582 S.W 2d 242, err ref. no rev. err Sup, 
590 S W2d 119. 

Discretionary power limited 
(2) Other matters. 

Cal.—Singer v. Superior Court of Contra Costa County, 

5 CaLRptr. 697, 353 P-2d 305, 54 C.2d 318-Coy 
v. Superior Court of Contra Costa County, 23 
CaLRptr. 393, 373 P.2d 457, 58 C.2d 210, 9 AL 
R.3d 678. 

Columbia Broadcasting System, Inc. v Superior 
Court for Los Angeles County, 69 Cal Rptr 348, 
263 C.A2d 11 

Showing necessary * 

DeL—Williams v. Hall, Super., 176 A2d 608, 4 Storey 
350. 

Where no objection of any kind has been made to 
interrogatories, as required by statute, there is no basis 
to refuse to compel further response. 

Cal—Coy v. Superior Coon of Contra Costa County, 
23 CaLRptr. 393, 373 P.2d 457, 58 C2d 210, 9 
AJLR.3d 678 

Excuse for refusal to reply held insufficient 
Cal.—Coy v. Superior Court of Contra Costa County, 
23 CaLRptr. 393, 373 P2d 457, 58 C.2d 210, 9 
A.L.R-3d 678. 

Rowes' of court 

CaL—Coy v, Superior Court of Contra Costa County, 
23 CaLRptr. 393, 373 PM 457, 58 C2d 210, 9 
A.LRJd 678. 


Questions in interrogatories answered in previ¬ 
ous depositions 

Cal —Coy v Superior Court of Contra Costa County, 
23 Cal Rptr 393, 373 P2d 457, 58 C2d 210, 9 
ALR3d 678 

Disposition of motion 

Ind—State v Frye, 315 N R2d 399, 161 IndApp. 247 
La.—Berard v. American Bmp Ins Co, App., 246 
So. 2d 687 

Mich—Coronet Development Co v F.S.W., Inc, 150 
N W.2d 809, 379 Mich. 302 

Declaration or affidavit in oppositions ^ 

(1) In general 

Cal —Mack v Superior Court In and For Sacramento 
County, 66 Cal Rptr. 280, 259 C A 2d 7 

Refusal to compel further answers proper 
Cal—Deaik v General TeL Co of California, 115 
Cal Rptr, 582, 40 CA3d 841 

Not condition precedent 
Ga,—Interstate Fire Ins Co v. Mayer, 250 S R2d 158, 
147 GaApp 751, affd 254 S.E2d 825, 243 Ga. 
436 

Denied prior opportunity to be beard 
Tex.—Smith v Wilkins, Civ App, 577 S.W2d 522. 

4. Cal.—Williams v. Travelers Ins. Co, 123 CaLRptr. 
83, 49 C A 3d 805 

Del —Stafford v Sears, Roebuck & Co, 413 A2d 1238. 
D C.—Dodson v. Evans, App, 204 A2d 338 
Fla—State Road Dept. v. HufTord, App, 161 So 2d 
35—Owens-Illinois, Inc v. Lewis, App., 260 So.2d 
221—A H Robins Co, Inc. v Devereaux, App 3 
Dist., 415 So 2d 30 

Ga.—Smith v Byess, 192 S.R2d 552, 127 GaApp 
39—Troy v. City of Atlanta, 280 SE2d 892, 158 
GaApp 496 

111.—612 North Michigan Ave, Bldg. Corp. v, Factsys- 
tan, Inc., 323 NE2d 493, 25 DLApp.3d 529. 
Mo —Zurhadc-Hermann, Inc v London Square Devel¬ 
opment Corp, 504 S W.2d 161 
Nev —Havas v Bank of Nevada, 613 P.2d 706, 96 Nev. 
567. 

N.Y —Mostow v Shore, 255 N.Y.S.2d 32a 44 Misc.2d 
733—Di Bartolo v American A Foreign Ins. Co, 
265 N.Y SM 981, 48 MiscM 843, affi 275 N.Y 
S.2d 805, 26 A D.2d 992. 

N G—First Citizens Bank and Trust Co v Powell, 292 

S.R2d 731, 58 N.CApp 229, affd, 298 S E2d 386, 
307 NC 467 

Ohio—Kemock v. Mark II, 404 NR2d 766, 62 Ohio 
App 2d 103, 16 00.3d 254 
Pa.—Graham v. Kutler, 418 A 2d 676, 275 Pa.Super 
188 

Tex —Pearson Corp v Wichita Palis Boys Club Alum¬ 
ni Ass’n, Inc, App. 2 Dist, 633 S.W.2d 684 
Pena v Williams, Crv.App, 547 S.W.2d 671 

Refusal not shown 

Anz.—Buzard v. Griffin, 358 P2d 155, 89 Anz. 41 
An extreme penalty 

Wash—Cameron v Boone, 383 Pld 277, 62 Wash 2d 
420. 

Striking pleading not justified 
Colo—Professional Rodeo Cowboys Ass'n, Inc v. 
Wilch, Smith A Brock, 589 P.2d 510,42 ColoApp 
30. 

Fla.—Diesel Tanker J A. Martin, Inc. v. Key Biscayne 
Bank, App., 242 So.2d 727—Ohio Realty Inv Co. 
v. Lawyers Title Ins. Corp of Richmood, Va., 
App, 244 So.2d 176—Herold v. Computer Compo¬ 
nents Intern., Inc., App„ 252 SoM 576, 56 A L. 
R-3d 1101. 

Ga—Thornton v Burson, 260 S.EM 388,151 Ga.App. 
456 

DL—Williams v. City of Chicago, 370 REM 119, 12 
Ill Dec 496, 54 IEApp 3d 974. 

Mo.—N.W Elec. Power Coop, Inc. v. Budcstead, 
App, 578 S.W,2d 314. 

NY—Anderson v Anderson, 255 N.YJSM 181, 22 
A.D.2d 825. 
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Abramcwitz v. Vofctsky, 262 N.Y.SM 991, 47 
Misc.2d 626 

Pa.—Dam v Langton, 447 AM 996, 301 PaSnper. 
338 

Tex.—Ebekng v. Gawbck, OvApp* 487 S.WM 187. 
Copntorcdaiiu 

Fla.—Southeastern Mobile Homes, Inc. v. Transit 
Homes, Inc, App,, 192 Sa2d 53 
Drastic pmiakmeat 

Mo.—In re Marriage of Dickey, App. 553 S.WM 538 

5. Mass—Babbatt v. Robbins, 307 N.E2d 20, 1 Maas. 

App. 872. 

Pa—Witfcnsky v J C Penney Co., 45 WasRCo. Ill 
Granting discretionary 

Kan —Lorson v Falcon Coach, Inc., 522 PM 449,214 
Kan 670 

Notice 

Mass—Mahoney v Bernstein, 234 N.E2d 278, 353 
Mass 649 

Judgment of nonpros 

Pa.—Boyles v. Sullivan, 326 AM 440, 230 PaEuper. 
453 

6. Ala.—City of Mobile v Wooley, 180 So 2d 251,278 

Ala. 652. 

Anz.—Central Cycle Saks, Inc v. Obert, 533 PM 686, 
23 ArizApp. 378 

Ark -Barton v. Spader, 613 S.W 2d 394,272 Ark. 254 
Cal—Flood v Simpson, 119 CaLRptr 675, 45 C.A 3d 
644 

Conn —Bnll v State, 210 AM 451, 26 Coon-Sup. 29 * 
Fla.—State Road Dept v Hufford, App., 161 SoM 
35—Riley v. Gustmger, 235 SoM 364—EXE, 
Inc v Little River Bank A Trust Co,, App, 300 
SoM 43 

Ga.—Swindell v SwindeO, 213 S R2d 697, 233 Ga. 854. 
Williamson v. Lunsford, 166 S.E2d 622, 119 
GaApp. 240—Gregory v. King Plumbing lac, 194 
SEM 271, 127 GaApp. 511 
m.—Schwartz v. Moms, 277 REM 529, 3 IH.App.3d 
596—612 North Michigan Ave. Bldg. Corp. v 
Factsystem, Ino, 323 NEM 493, 25 IflJVppM 
529. 

Kan.—Vickers v. Kansas City, 531 P.2d 113, 216 Kan. 
84. 

La.—Preoson Motors, Inc. v. Beder, App., 273 SoM 
650. 

Md.—Milkr v Talbott, 211 AM 741, 239 Md. 382— 
Pfeiffer v Staler Farm Mist. Auto Ins. Co., 230 
AM 87,247 Md. 56-Lynch v. R. E TuD & Sons, 
Inc, 247 A 2d 286, 251 Md. 260 
Mich—Washburn v Lake Diane Corp, 170 NW.2d 
298, 17 Mich App 704 
Mks.—H arkins v. PaschalL 348 SoM 1019. 

Mo.—Pcoplcs-Homc Life Dos. Co v. Haake, App., 604 
S.WM I. 

Nev.—KeEy Broadcasting Cx, Inc. v. Sovereign Broad¬ 
cast, Inc., 606 PM 1089, 96 Nev. 188. 

N.C—First Citizens Bank and Trust Co. v. PowdL 292 
S.E2d 731,58 N.CApp. 229, affcL, 298 S.E2d 386, 
307 N.C. 467. 

Pa.—Spiiove v Cross Transp., 297 AM 155,223 PaEu- 
per. 143. 

R I.—Providence Gas Co. v Bdtmore Hotel Operating 
Co., 376 AM 334, 119 R.L 108 
Tex.—Pearson Corp. v. Wichita Falls Boys Club Ahun- 
m Ass’n, Inc, App. 2 Dist, 633 S.WM 684. 
Rainwater v Haddox, Civ App., 544 S.WM 729. 
Wyo—Zweifd v. State ex reL Brimmer, 517 PM 493, 
Timely demand for jury trial not affected 
Fla.—Grappdl v. Lauderdale River Park Estates, Inc, 
App., 126 SoM 574. 

Granting discretionary 

DeL—Wmiams v. HaO, Super., 176 AM 608, 4 Storey 
350—Warner v Warner Co., Super, 180 AM 279, 

4 Storey 478, 

Ky.—Baltimore A O.R. Co. v. Carnet, 426 S.WM 938. 
Mo.—Stale ex reL Jones v. Reagan, App* 382 S.WM 
426. 



J68 DISCOVERY 

>ag» 19ft 

LH—America* Bd. of Trade, lac. v Dm ft Brad- 
street, Ibc., 444 A 2d 530. 122 N'-H 344 
fe—Gonxalea v. Pnocacao fines, Tracking Co, 407 
AJd 1338, 268 PaSuper 245 

feared? qppfed «t? It aw of wtHtf totee 

Jtsfa—Tucker Really, Inc. v Nunley, 396 P.2d 410, 16 
Utah2d 97. 

ijf&Mt only against defendant 
%.—Rasbard v. Capprii, App, 171 Sa2d 581-CeaeJ- 
h v. Bryant, App, 235 Sa2d 328. 

Jtopotftfeft tf a»plic*tfc« for relief 
tick.—Coronet Development Co v. F.S.W., lac., 150 
N.WJd 809, 379 Mick 302. 

Itimil at ftfarit 

daaL—Wright v. Com., 223 N.EJd 666, 351 Mass. 

666 . 

tlOKL—Aucbt Services v. Krais Const., Inc., 615 P.2d 
183. 

- ---.. . 

vamgem ■canrt 

irk—Zakroff v. May, 443 P.2d 916, 8 Artz.App. 101. 

Prior p ri or to caqriy asectu tiy 

k—Honrton General Ins. Co. v. Stem Steel & Supply 
Ctt, 215 SLEJd 511, 134 GaApp. 624 

I’tuAy too aevere 

3eL—Sunder Eko, toe. v EJ.T Const Co., Inc., 337 
AJd 651. 

LD.—Chittenden A Eastman CO. v Smith, 286 N W.2d 
314. 

off detail judgment 

*Or—Link v. House of Fulmer, Ino, 396 AJd 752, 262 
PaJSuper. 275. 

Mfetian tor new firW grated 

roc—Smith V. Wfflrins, CSv.App., 577 S.WJd 522. 

rawmig flCMW wiypro priBB 

<.Y.—Paksk v. Rodin, 410 N-Y-SJd 822, 66 AD.2d 
658. 

3m.—Mayer v. Interstate Fire to. Co, 254 S-E.2d 825, 
243 Ga. 43d 

itoss.—Tkck y. Ambassador Cab, lax, 415 N E.2d 
227, 11 Bta-App. 91Z 

f. GL—Unger v Los Angeles Transit Lines, 5 Cal 
Rptr. 71, 180 CA_2d 172—Thompson v. Valkm- 
bok 30 CalRptr. 796, 216 CA.2d 21 
>.C—Cofemaw v. Lee Washmgton Hauling Co., App., 
392 AJd 1067. 

3 to—Oowert y. Rockwell, App, 145 So.2d 283-Oty 
of Mamt Bead! v. Chaddcrton, App., 306 So.2d 
558, 

3a.'—Morton v. Retail Credit Co, 185 &E.2d 777, 124 
GaApp. 728. 

R—Smith Y. Pappas, 251 N-EJd 39a 112 HLApp.2d 
129—Danforth v. Checker Taxi Co, 253 NJEJd 
IK 114 BLAppJd 471—Johnson v. Hawkins, 280 
NJL2d 291,4 RLAppJd 29. 

C*—Naive v. Jones, 353 S. W 2d 365. 

La^-Uarat v. City of Morgan Qty, App, CSr, 407 
Sa2d 757, app. after remand 449 ScJd 1047, and 
460SoJd 4€L 

*t—Tydkgs v. ABied Painting ft Decorating Co, 283 
AJd 635, 13 MdApp. 433. 
tat—Ptatcr v. Ackerman, 405 N.F.2d 141. 
kfiefc.—Mntm v. Hess Cartage Co, 193 N.WJd 357, 
36MkkApp. 243. 

tfo—Gddbadt Transport, lac. v. Delay, 443 RWJd 

m 

Hol—S nsnber* y, St Lena* Trust Ga, ApfK 502 
S.WJ4442. 

MJL—Zoxanit % Becker, 440 AJd 1329, 88 NJ. 245. 
SfMorarr v. Ksqpq, 268 AJd 321, 111 NJ.Su- 
; »et 337. i 

8 .Yr-Uwae Y. Incorp or ated Village of Lata Hot 
tok *» KY&2A 14* 22 AJJJtf 82d 
Barham ir. Thosto, 238 N.YA2d 1000, 38 
IfcJd 823-to re PorterY Er s e, 316 RY-SJd 
\'*H«*hta. KH6. 

thmmtr *. AHaon, 202 S£2d 307, 20 N.C 
App. 623, cert. den. 2biSLR26 2* 285 MC 233. 


Pa.—Caldera® v Ross, 150 A 2d 110, 385 Pa. 196 
RJ —Vitale v. Elliott, 287 A 2d 1379, 120 RI 328 
Wis.—State v. BeJoat Concrete Stone Co, App, 309 
NWJd 28, 103 Wts2d 506 
Unusaal rircumstances 
(3) Other circumstances 

D.C—Koppal v Travelers Indan Co of Hartford, 
Cotra., App, 297 A 2d 337 
Mbs.—W ilhams v Whitfield, 163 So 2d 688, 249 Miss 
634 

Dismissal with prejudice, etc. 

Fla.—Swindle v. Reid, App, 242 So 2d 751. 

(2) Held not abuse of discretion 

Fla.—Wamner v. Ferraro, App, 177 So 2d 723 
Mum.—Breza v. Schmitz, 248 N.W2d 921, 311 Minn 
236. 

N.M —Pizza Hut of Santa Fe, Inc. v. Branch, App.* 552 
P2d 227, 89 NM 325 

(3) Other cases 

La.—Dural v. City of Morgan Qty, App 1 Or, 407 
So 2d 757, app after remand 449 So.2d 1047, and 
460 Sa2d 40. 

Tex.—Pfeilhps v. Vinson Supply Co, Civ App, 581 
S W.2d 789 

Dismissal held abuse of discretion 
Colo —Advance Loan Co. of Denver v Degi, 496 P.2d 
325, 30 Colo,App 551. 

Fla.—State Road Dept. v. Hufford, App, 161 So.2d 35. 
IIL—Gray v Yellow Cab Co., 273 N.E 2d 703, 133 
ULAppJd 984 

La.—Butts v Cunningham, 360 So 2d 534 
Tex.—U.S. Leasing Corp. v. O’Nall, Price, Anderson & 
Fouchard, Inc., Qv.App, 553 S.W.2d 11. 

Second dismissal a nullity 
IR—Moore v Nichols, App., 198 N.E2d 526, 48 HI. 
App. 2d 291. 

Dismissal without prejudice proper under cir- 

nm K t m pw 

Fla.—Rasfaard v. Cappuli, App, 171 So 2d 581. 

Mass.—Eastern Elec Co. v. Taylor Woodrow Bhtman 
Const. Corp, 414 N.E 2d 1023, 11 MassApp 192. 
NJ.—Board of Ed of West Milford Tp v, Rockwell 
Mfjg. Co, 414 A.2d 613,173 N J-Super. 506, certifi¬ 
cation den. 446 A.2d 148, 89 N J. 419. 

Utah—G.M. Leasing Corp. v. Murray First Thrift & 
Loan Co., 534 P.2d 1244 

Remedy applied only in case of iriUfnl failure 

Anz.—Zakroff v. May, 443 P 2d 916, 8 ArizApp 101. 
CaL—Frates v Treder, 57 CaLRptr 383, 249 CA2d 
199. 

Ga,—Merrill Lynch, Pierce, Fenner & Smith, Inc v. 
Echols, 226 S.E.2d 742, 138 GaApp. 593 

Dismissal held proper 

CaL—Frates v. Treder, 57 CalRptr. 383, 249 CA2d 
199—Petersen v. Qty of Vallgo, 66 Cal-Rptr. 776, 
259 CA2d 757. 

Fla.—Churruca v Miami Jai-AJai, Inc, App, 271 So 2d 
818. 

Ga.—Massengale v. Georgia Power Co, 265 S E.2d 83a 
153 GaApp, 476. 

Hawaii—Paxton v. State, 625 P.2d 1052, 2 Haw.App. 
46. 

HL—Ekfcas v. Sears Roebuck & Co, 403 N.E2d 631, 
38 HLDec. 400, 82 HlApp 3d 995. 

KGch.—Knm v. Osborne, 173 N,W.2d 737, 20 Mich. 
App. 237. 

NJ.—Crews v, Gaimoaey, 357 AJd 300, 141 N.J Su¬ 
per. 91 

MY.—Katz v. Travelers Indem Co of Hartford, 
Cotai, 330 N.Y.S.2d 458, 39 ADJd 516. 

R.I.—Hodge v. Osteopathic General Hospital of R.I, 
249 A2d 81, 10S R.I. 3. 

Dismissal held improper 
US .—^Matter of Raymond Const Co of Florida, Inc., 
Ebu, 6 B.R. 793. 

CaL—Duggan v. Moss, 159 CalRptr. 425, 98 CA 3d 
735. 

D.C—Kopp&l v. Travelers Indem, Ca of Hartford, 
Cdnm, App., 297 A 2d 337. 
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Ga.—Interstate Fire Ins Co. v. Mayer, 250 S.E2d 158, 
147 GaApp 751, affd. 254 S.E2d 825, 243 Ga. 
436. 

Ill —Savitch v. Allman, 323 N.E 2d 435, 25 Ill App.3d 
864. 

Ind—Bierce v Lewis, 224 NE2d 514, 140 IndApp. 
571. 

Miss.—Robinson v Hemphill, 229 So 2d 827 
Mo—N.W Elec Power Co-op, Inc v. Buckstead, 
App, 578 SW.2d 314 

Ohio—Schreiner v Karson, 369 N.E2d 800, 52 Ohio 
App 2d 219, 6 003d 237. 

Drastic sanction imposed in ahscnce of alterna¬ 
tive sanction 

N D.—Erling v Hainan, 144 N W.2d 215 

Purpose 

Minn.—Garrity v Kemper Motor Sales, 159 NW2d 
103, 280 Minn 202 

Court without authority to award attorney fees 
Minn—Gamty v Kemper Motor Sales, 159 NW2d 
103, 280 Minn 202 
Time for motion to dismiss 
Ky.—Spradlmg v. Boone County Planning Commission, 
461 S.W.2d 548 
Good faith 

Fla.—Herald v. Computer Components Intern, Inc., 
App., 252 So 2d 576, 56 A L R.3d 1101. 

Applicable only to pretrial proceedings 
Tex—Employers Mut. Liability Ins. Co. of Wisconsin 
v. Butler, Civ App., 511 SW2d 323, err ref, no 
rev. err. 

Considerations in determining motion 

Mass.—Partlow v. Hertz Corp., 352 N.EJd 902, 370 
Mass. 787. 

N.Y.—Electorque Associates, Inc v Arveme Houses, 
Inc, 423 N.Y S 2d 497, 73 A D.2d 682 

Vacation 

Mass—LaRoche v Borden, Inc., 415 N.E.2d 245, 11 
Mass App. 917. 

Utah—Jensen v. Baughman, 563 P 2d 179. 

Minor plaintiffs 

Ill —Brandon v. DeBusk, 407 N.EJd 193, 41 HI Dec. 1, 
85 B1 App 3d 645. 
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8 . Cal — Dcyo v Kilboume, 149 CalRptr. 499, 84 
C A 3d 771 

Md—Maged v Yellow Cab Co., 206 A.2d 257, 237 
Md. 340 

N Y.—Kelly v Town of North Hempstead, 445 N Y 
S2d 508, 85 ADJd 687 
Effect of taking as confessed 
(1) Wash—Mitchell v. Watson, 361 P2d 744, 58 
Wash.2d 206 

(4) Party not required to stipulate that unanswered 
interrogatory would be answered m affirmative. 

Tex.—Flora v. Scott, Civ App, 398 S W,2d 627, err. ref. 
no rev. err. 

Rule applicable only to parties 

Tex.—Flora v. Scott, Qv.App, 398 S.W.2d 627, err. ref 
no rev. err. 

Protection of parties' rights necessary 

Tex.—Lloyd A Fry Roofing Co. v. State, Civ App, 524 
S.W 2d 313, err. ref no rev. err, app after remand 
541 S <V.2d 639, err. ref. no rev err. 

Interrogatories falsely answered 
Del.—Concord Towers, Inc. v. Long, 348 AJd 325. 
CaL—Deyo v. Kilboume, 149 CaLRptr. 499, 84 CA 3d 
771 

11. Ill.—612 North Michigan Ave. Bldg. Corp. v 
Factsystem, Inc., 323 N.E2d 493, 25 Ill.App.3d 
529 

NJ.—Medivox Productions, Inc. v. Hoffmann-La- 
Roche, Inc., 256 AJd 803, 107 NJ Super 47. 
Summary judgment not required 
Ga.—Record Shack of Atlanta, Inc. v Daugherty, 250 
S.E.2d 154, 147 GaApp. 753 
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11.5. Alaska—Grimes v. Haslett, 541 P 2d 813, 

Anz.—Central Cycle Sales, Inc v Obert, 533 P.2d 686, 
23 Anz.App 378—Fleitz v Van Westnenen, App, 
560 P.2d 430, 114 Anz 246. 

Cal.—Caryl Richards, Inc v Superior Court In and For 
Los Angeles County, 10 Cal.Rptr. 377, 188 CA.2d 
300—Bunnell v. Superior Court of Alameda Coun¬ 
ty, 62 Cal.Rptr 458, 254 C A.2d 720 
Del—Hoey v. Hawkins, 332 A 2d 403. 

Fla.—Walker v. Senn, App, 340 So.2d 975—A H. 
Robins Co, Inc v Devereaux, App, 3 Dist., 415 
So.2d 30 

Ga.—Swindell v Swindell, 213 S.E 2d 697, 233 Ga. 854. 
Sneider v. English, 200 S.E 2d 469, 129 Ga App, 
638. 

UL—Payne v. Payne, 175 N.R2d 614, 31 Ill, App 2d 
141—Reske v Klein, 179 NEJd 415, 33 III. 
App.2d 302—Roewe v Lombardo, 221 N E 2d 521, 
76 Ill App 2d 164—Garofalo v General Motors 
Corp, 243 N E 2d 691, 103 Ill App 2d 389 
Iowa—M-Z Enterprises, Inc v. Hawkeye-Security Ins 
Co., 318 N.W.2d 408. 

La.—Smith v. Smith, App., 398 So 2d 549, wm den, 
Sup, 399 So 2d 585 

Md.—Pfeiffer v. State Farm Mut Auto Ins Co., 230 
A 2d 87, 247 Md. 56 

Minn.—Gamty v. Kemper Motor Sales, 159 N W 2d 
103, 280 Minn 202. 

Miss.—Harkins v Paschall, 348 So.2d 1019. 

Mo—Aulgur v. Zyhch, App, 390 S.W2d 553—Keyte 
v Pamsh, App., 399 S.W.2d 601 
N.J.—Douglas v. Hams, 173 A 2d 1, 35 NJ. 270. 
N.M.—Pizza Hut of Santa Fe, Inc v. Branch, App., 552 
P.2d 227, 89 N.M. 325. 

Old.—Westside Golf & Country Club, Inc. v. City of 
Lawton, App., 580 P 2d 166. 

Pa.—Matyas v. Albert Einstein Medical Center, 310 
A.2d 301, 225 Pa.Super 230 
Orlando v. Whittaker, 9 Lebanon 62—William 
Armstrong A Sous, Inc v Fox, 80 Montg, 162. 
Tex.—Lloyd A. Fry Roofing Co v. State, Civ App, 524 
S.W.2d 313, err. ref. no rev. err., app. after remand 
541 S W 2d 639, err. ref. no rev err 
Utah—Tucker Realty, Inc. v. Nunley, 396 PJd 410, 16 
Utah2d 97 

Wash.—Cameron v Boone, 383 P.2d 277, 62 Wash. 2d 
42a 

Sanctions must he just and reasonable, etc. 
Cal.—Fairfield v, Superior Court for Los Angeles Coun¬ 
ty, 54 Cal.Rptr 721, 246 C AJd 113. 

WOIfhl violation resulting in prejudice 
Minn.—Gebhard v Niedzwiech, 122 N.W.2d 110 
Object of sanctions 

Cal.—Wdgoss v. End, 61 Cal.Rptr. 52, 252 CAJd 
982—Hillman v. Stults, 70 CaLRptr. 295, 263 
C.A.2d 848. 

Ill.—Gillespie v Norfolk A W. Ry. Co., 243 N.E 2d 27, 
103 IU.App.2d 449. App. after remand 278 N.E2d 
420, 3 IlLApp.3d 779—Conover v Smith, 314 
N.E.2d 638, 20 HLApp.3d 258. 

Md.—Broadwater v. Arch, 297 A.2d 671, 267 Md. 329. 
Minn.—Gebhard v. Niedzwkcki, 122 N.W.2d 110 
Tex.—Ebeling v. Gawlik, Civ.App., 487 SW.2d 187. 
Determination of what constitutes compliance 
held for trial judge 

Mont.—Wolfe v. Northern Pac Ry. Co., 409 P 2d 528, 
147 Mont. 29. 

Permissire power 

Mo.—State ex rd. N.W. Elec. Power Coop., Inc. v. 
Buckstead, App., 399 S.W.2d 622. 

Amralment of sanctions not province of coart 
CaL—Wdnkauf v. Superior Court of Tuolumne County, 
51 CaLRptr. 100 414 PJd 36, 64 C2d 662. 

Wide discretion 

Cal.—Jacuzzi v. Jacuzzi, Bros., Inc., App., SI CaLRptr 
25—Fairfield v. Superior Court for Los Angeles 
County. 54 CaLRptr. 721, 246 C.A.2d 113. 

Tex.—Hankins v. Haffa , Crv.App., 469 S»WJd 733, err 
ref. no rev. err. 


Discretion held abused 

Cal —Fairfield v Superior Court for Los Angdes Coun¬ 
ty, 54 Cal Rptr 721, 246 CAJd 113 
Ill —Department of Transp v. * * * Mainline Center, 
Inc., 347 N.E.2d 837, 38 ffl App.3d 538. 

Tex —Rainwater v Haddox, Civ.App., 544 S.W 2d 729. 

Discretion 

Cal —Jacuzzi v. Jacuzzi Bos., Inc, 52 CaLRpcr. 147, 
243 C A.2d 1 

Tex —Ebeling v Gawlick, Civ. App, 487 S.W.2d 187 
Ultimate sanction of default 
Cal—Fred Howland Co. v Superior Court of Los 
Angdes County, 53 Cal.Rptr 341, 244 CA 2d 
605—Petersen v City of VaBgo, 66 Cal Rptr. 776, 
259 C.A.2d 757. 

N J.—Zaccardi v Becker, 440 A.2d 1329, 88 NJ 245. 
Pa —Gonzales v. Procaccio Bros. Trucking Co., 407 
A 2d 1338, 268 Pa.Super. 245. 

Order held not void 

Cal —Jacuzzi v Jacuzzi Bros, Inc., 52 Cal Rptr. 147, 
243 C A 2d 1 

Power as exclusively statutory 
Cal.—Ascherman v Superior Coon In and For City 
and County of San Franctsoo, 62 CaLRpcr. 547, 
254 C.A 2d 506. 

Discretion held not abused 

Alaska—Grimes v Haslett, 641 P.2d 813. 

Ga.—Elberton-EIbert County Hospital Authority v. 

Watson, 174 S.E 2d 470, 121 Ga-App 55a 
Mo.—Bethdl v Porter, App, 595 S.W.2d 369. 

N.D.—Schwartz v. Ghaly, 318 N.W.2d 294. 

Ohio—State Auto Mut Ins. Co, v Chrysler Corp., 304 
N R2d 891, 36 Ohio St2d 151 
Vt —Tracy v Vinton Motors, Inc., 296 A.2d 269, 130 
Vt 512. 

Compelling an answer 

Fla.—Herold v Computer Components Intern., Inc. 

App, 252 So 2d 576, 56 AL R.3d 1101. 

Ga.—Bratten Apparel, Inc. v. Lyons Textile Mill, Inc., 
199 S.E.2d 632, 129 Ga-App. 384 
N C —Stone v Martin, 289 SR 2d 898, 57 N.CApp, 
473, review den 294 S.E2d 220, 306 N.C 392. 

Belated response immaterial 

Ga.—Houston General Ins. Co v. Stein Sted A Supply 
Co. 215 S.R2d 511, 134 Ga.App. 624 

Objective is compliance sot pu n ishmen t 
Fla.—Leatherby Ins. Co. v. Jones, App., 332 So.2d 139. 
Ill.—Department of Transp. v. * * * Mainline Center, 
Inc, 347 N.E.2d 837, 38 ID App Jd 538. 

Purpose of sanctions 

Minn.—Shymanski v Nash, 251 N.WJd 854, 312 
Minn. 304 

Tex —Plodzik v. Owens-Coming Fiberglas Corp., CSv. 
App, 549 S W.2d 52 

Demonstration of prejudice not required 

Alaska—State v. Guinn, 555 PJd 530. 

No basis for sanctions 

Mo.—State ex rd. Albert v. Adams, 540 S.W.2d 26. 

Remand 

III—Stevens v. International Farm Systems, Inc. 372 
N.E2d 424, 14 HLDec. 413, 56 ELApp.3d 717. 

Filing false answers 

Cal.—Deyo v. Ktlbourne, 149 CalRptr 499, 84 CA.3d 
771 

CaL—Deyo v. Ktlbourne, 149 CaLRpcr. 499,84 CA.3d 
771. 

Fla.—Owens-Illinois, Inc. v. Lewis, App. 260 So.2d 
221—Silber v Campus Sweater and Sportswear, 
App. 313 So. 2d 409. 

Ga.—Smith v. By«, 192 S.E.2d 552, 127 GaApp. 39. 
Ill.—Oak Park NaP Bank v. Peoples Gas Light A Coke 
Co., 197 N.E.2d 73, 46 IRAppJd 385. 

Mo.—Thomas v. Bank of Springfield, App. 631 S.W.2d 
346, 29 AXR. 4th 217. 

N.C.—Silverthorne v. Coastal Land Co. 256 SRJd 
397, 42 N C.App. 134, cert. den. 259 SRJd 302, 
298 NC. 300 
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Claim of privilege 

Mo.—State ex rd. Falcone v. Levitt, App. 572 S.WJd 
252. 

Deter similar conduct 

Me —Reeves v. Travelers Ins. Companies, 421 AJd 47. 

Under some authorities the trial 
court may award a new trial where 
noncompliance with discovery proce¬ 
dures is substantial and not in good 
faith. 1115 

11.15. Proper excuse not shown 

IE—Drehk v Fleming, 263 NJEJd 348, 129 IlLAppJd 
166, affiL, 274 N.EJd 53, 49 DL2d 293. 

Mistrial 

Ga.—Hanna Creative Enterprises, Inc. v Alterman 
Foods, Inc., 274 SRJd 761, 1S6 Ga.App. 376 
12. Abu—Ex parte McTier, 414 So.2d 460. 

Phillips v. PhSBps, CSv. 274 SoJd 71, 49 Ala. 
App. 514, cert den. 274 SoJd 80, 290 Ala. 370 
Anz.—Purcell v. Znabdman, 500 P.2d 335, 18 Ariz. 
App. 75. 

Aik.—Advance Coca. Co. Inc. v. Dunn, 563 S.WJd 
888, 263 Ark. 231 

CaL—Caryl Richards, Inc. v. Superior Court In and For 
Los Angdes County, 10 CaLRptr. 377, 188 CAJd 
300. 

Conn.—Ferreira v. Storms, 268 AJd 657, 159 Conn. 
259 

D.C-Snyder v. Maryland Cas. Co. D.CApp. 187 
AJd 894—Dodson v. Evans, App. 204 AJd 338— 
Hollins v Sneed, App. 300 AJd 447 
Fla.—State Road Dept v. Hufford, App., 161 So.2d 
35—Eastern Airlines, Inc. v. Dixon, App. 310 
So.2d 336-Dale v. Ford Motor Co., App. 1 DisL, 
409 So Jd 232. 

Ga.—Wilson v. Barrow, 130 SJEJd 812, 107 GaApp. 
555—Old South Inv. Co. v. Aetna ha. Co. 185 
S.EJd 584, 124 GaApp 697. 

Idaho^-H. M. Chase Corp. v - Idaho Potato Processors, 
Inc. 529 P Jd 127a 96 Idaho 398- 
IIL—612 North Michigan Ave. Bldg. Corp. v. Factsys- 
tem, Inc. 323 N.EJd 493, 25 IH.App.3d 529— 
Campen v. Executive House Hold, Inc. 434 ' 
N.E. 2d 511, 61 ULDec. 358, 105 ULAppJd 576. 
Iowa—Sandhorst v. Mank*s Transfer, Inc. 252 N.W.2d 
393. 

Kan.—Vickers v. Kansas City, 531 PJd 113, 216 Kan. 

84. 

La.—Johnson v Petit, App., 236 SoJd 304—Parker v 
Rhodes, App, 260 SoJd 706 
Md.—Guemero v. Friendly Finance Corp. 186 AJd 
881, 230 Md. 217—MtUer v. Talbott, 211 AJd 741, 
239 Md. 382-Mason v. Wolfing, 288 AJd 88a 
265 Md. 234. 

Mich.—Pereira v. Masei Supply Co. 194 N.W.2d 486, 

37 Mich-App. 278—Hamilton v. City of Charle¬ 
voix, 198 N.W. 2d 898, 40 MkEApp. 442. 

Miss.—Clark v. Mississippi Power Co. 372 So.2d 1077. 
Mo.—Aulgur v. Zyhch, App. 390 S-WJd 553—fifihner 
v Herd, App., 492 S.WJd 395. 

Mont—Wolfe v Northern Pac. Ry. Co. 409 PJd 528, 
147 Mont 29 

Neb.—Cardenas v Peterson Bean Co., 144 N.WJd 154, 
180 Neb. 605. 

NJ.—Fox v. Fox, 185 AJd 23a 76 NJ^uper. 600, 
N.Y.—Burchefl v. Omentt, 329 N.YSJd 347, 38 
A.DJd 897. 

N.C—Stherthocse v. Coastal Land Co. 256 SJL2d 
397, 42 N.CApp. 134, cert. den. 259 S-EJd 302, 
298 N.C 300, 

OkL—Westside Golf A Country Qua Inc. v. Gty of 
Lawton, App. 580 PJd 166 
Pau—Widinsky v. J. C Penney Co. 45 WasLCo. 112. 
R.L—Gormfcy v. Vaitian, 403 AJd 256, 121 R.L 770 
SX»—Jackson v. H & S Ofl Co. Inc. 211 S.EJd 223, 
263 S.C 407. 

Tex.—Fisher v. Continental Slmots Nat Bank A Trust 
Co. of Chicago, CSyApp. 424 S.WJd 664, err. reft 
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no rev err —Hankins v Haffix Civ App, 469 
S,W.2d 733, err. ref no rev err, 

—Tucker Realty, Inc v Nunley, 396 P.2d 410, 16 
Ut*m 97—Stewart v Suftvan, 506 P.2d 74, 29 
Utab2d 156—G.M. Leasing Corp. v Murray First 
Thrift & Loan Ca, 534 P.2d 1244-C»nmaa v 
Storms, 546 P.2d 60!, 

k—Tietjea v. Department of Labor and Indostries, 
534 P.2d 151. 13 WashApp 86 
-4b re Okas’ Estate, 270 N.W.2d 386, 85 W&2d 
126. 

sretios abated 

—Fired Howland Ca v Superior Court of Los 
Angeles County, 53 CaLRptr. 341, 244 GA.2d 605 
—Hoey v. Hawkins, 332 A2d 403 
-GoWriog v Escapa, App., 338 So.2d 871. 

-Water v, lesions, 307 N.E2d 183, 16 3LApix3d 
884. 

a—Richards v O’Boyle, 175 N.W.2d 874, 21 Mich 
App. 607. 

x—Peoples Bank v. DTo Royalties, Lao, 206 So 2d 
836. 

—Green v. Bade Bros. Ca, 236 A.2d 60S, 98 
NJ.S«per 187, affil. 236 A-2d 8S5, 51 NJ. 6. 

atnrttec of rale 

k—Krim v. Osborne, 173 N.W.2d 737, 20 Mich. 
App. 237. 

t process reqmremests 

dear— iBadmcr v Pearson, 479 P.2d 319. 

»—Sexton v Sugar Creek Packing Ca, 31! N.E2d 
535, 38 Ohio App.2d 32. 
siting iwtrodnetios of evidence 
—Dans v. Chew, 157 Cal.Rptr. 653, 95 CA.3d 
Sapp. 13. 

—Herald v. Computer Com p onents Intern., Inc., 
App, 232 SaJd 576, 56 A.L.R.M 1101 
-Harm Trust mid Sav. Bank v. AH, 425 N.E2d 
1359, 55 HLDec, 1S6, 100 UUpp3d 1. 

.—Vega v Royal Crown Bottling Go, Civ App, 526 
SLW.2d 729. 

x—Matter of Mora’s Estate, 611 P.2d 842. 
cation of defralt judgment 
- Saason c tri v. Archer Laundry, Inc., 358 N.E2d 
1142, 3 QLDec, 457, 44 BLAppJd 789. 

5L Ak,—MarcoaJ, lac. v. United Mtne Workers of 
America, 298 Sa2d 6, 292 Ak 567. 

,—Lund v. Superior Court of Orange County, 39 
CaLRpcr. 891, 394 PJd 707, 61 C2d 698. 

Petersen v. City of Vallejo, 66 CaLRptr. 776, 259 
CAJd 757. 

.—Young v. Saroukos, 189 AM 437, 6 Storey 44. 

Wiffiams v. HaS, Super., 176 AM 608, 4 Storey 
350—Warner v. Warner Co, Super. 180 AM 279, 
4 Storey 47R. 

.—Hyman v. Schwartz, App, 177 So^d 750—Rem- 
ngoa Qffl pf t , Ca v. Tout he, App., 

181 Sold 183—Southeastern Mobile Homes. In* 
v. Transit Homes, lao, App*, 192 SoJd 53—Grata 
v. Dade Home Services, Ino, Apjx, 277 So2d 544. 
—M«ey v. Covmgtoa, 190 SE2d 448, 126 Ga 
App. 197—Delta Equities, Inc. v. Berry, 194 S.E2d 
284, 127 GaApp. 59a 

{.—Have v. Lewis, 224 N.E2d 514, 140 IadApp. 
571. 

n^-Lanaa a Falcon Coach, fat, 522 PJd 449, 214 
Kan. 670. 

u*t—Sanders v. Mount Haggis livestock Co, 500 
PJM 397,160 Mont, 73L 

L—Nu-Pro, Inc. v. <3. L Bartlett ft Co, hm, 575 
F.2d61S. 

Lyon® v. BodekVt Estate; 44 DeLCa 345, aSd. 142 
AJd 199,3(93 Pa. 131 ■ Prep v. Turnpike Comzms- 
sos. 78 Daapk 164. 

nk—Phiffipt v. Richmond, 369 P.2d 299, 59 

hcuUwi of court 

Aecsfc v. Chicago Transit Authority, 349 R£2d 
6«3k392BApfJd8a 

wa Tmurrewn «. Farm Co*p* 125 N.W2d 822, 
2 S6>loum I90 l 


Miss.— Peoples Bank v D’Lo Royalties, Inc., 206 So 2d 
836. 

“Motion ad notice" construed 
lows— Z imm e rm an v Purex Corp, 125 NW.2d 822, 
256 Iowa 190. 

&ond discretion 

Alaska—v Pearscm, 479 P.2d 319 

Ga.—Efoertoo-Elben County Hospital Autbonty v. 

Watson, 174 S.E2d 470, 121 GaApp 550 
Ma—Keyte v P&msh, App, 399 S W 2d 601—State ex 
rd. NW. Elec Power Coop, Inc v Buckstead, 
App., 399 S.W.2d 622—Thomas v. Fitch, App., 
435 S.W.2d 703 

Purpose of motion for order requiring further 
response 

Cal.—Fairfieid v Superior Court for Los Angeles Coun¬ 
ty, 54 CaLRptr. 721, 246 C.A.2d 113. 

Purpose of statute 

Miss.—Peoples Bank v. D’Lo Royalties, Inc, 206 So 2d 
836. 

Automatic dismissal on failure to comply 
Ga.—Sieffcnnan v, Kirkpatrick, 173 S.E2d 262, 121 
GaApp. 161. . 

Order to answer as prerequisite 
Ind—Charlie Bdson’s Paint ft Body Shop, Inc v 
Commercial Credit Plan, Inc., 253 N E 2d 717,146 
IncLApp 209 

Pa.—Matos Southeastern Pennsylvania Tramp. Au¬ 

thority, 409 A 2d 886, 269 Pa^uper 275. 

Authority to apply sanctions lost 
Ga.—RoJKns Cbinmumcations, Inc v Henderson, Few 
ft Co, 231 SE2d 412, 140 GaApp 504. 

Failure to give notice of extension of time to 
answer no excuse 

Ma—Southwest Forest Industries, Inc v. Loehr Em¬ 
ployment Service of Kansas City, Inc, App., 543 
S.W2d 322. 
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13. Mian.—Cornfeldt v, Tongen, 262 N.W2d 684. 

14. Alaska—Hart v. Wolff, 489 P.2d 114—Ketchikan 
Cold Storage Co v State, 491 P2d 143. 

Ariz.—Johnson v. Gamand, 501 P 2d 32, 18 Anz.App. 
191—Hancock v Arizona Central Credit Union, 
536 FM 1059, 24 Am App. 167. 

CaL—Fred Howland Co. v. Superior Court of Los 
Angeles County, 53 CalRptr. 341, 244 CA2d 
605—Prates v. Trader, 57 CalRptr. 383. 249 
GAJd 199. 

Dei.—Warner v. Warner Ca, Super, 180 A 2d 279, 4 
Storey 478 

Fla—Seaboard An - Line R Co, v. Cain, App., 175 
Sa2d 561. 

Ga—Leonard Bros. Tracking Co. v Crymes Trans¬ 
ports, Inc., 183 SJE2d 773, 124 GaApp 341— 
Mortem v Retail Credit Co., 196 S.E2d 902, 128 
GaApp 446. 

EEL—Western Eke. Ca v. Bauer Bros. Const Co., 268 
N.R2d 445, 131 IUApp.2d 1028-612 North 
Michigan Ave. Bldg Corp, v. Factsystem, Inc., 323 
N.E2d 493, 25 HI. App 3d 529 
La—Employers Overload Co v. Employers Overload 
Ca of New Orleans, Inc, App., 266 So.2d 546, 
writ ret 268 So.2d 26a 263 La 375. 

Md.—Klein v. Weiss, 395 A.2d 126, 284 Md 36 
Mick—Wimbash v York, 199 N.W.2d 550, 40 Mich. 
App. 705—Crenshaw v. Goza, 204 N W.2d 302, 43 
MicfaApp. 437 

Mhra.—R ft L Lumber Co v Summit Fidelity ft Sur 
Ocx, 170 N.W 2d 594, 284 Minn. 489. 

Mbs.— Williams v. Wtatfidd, 163 So.2d 688, 249 Miss 
634. ? 

Nev.—Finkebnan v. Clover Jewelers Boulevard, Inc., 
532 R2d 608, 91 Nev. 146. 

NJ,—Hamilton v Letdher Const Co, 383 A 2d 1168, 
156 NJ-Saper 336. 

N.Y.—Rodriguez v. Sldar, 391 N.Y.S2d 423, 56 
A.DJ2d 537. 


Pa—Lapp v Titus, 302 A 2d 366, 224 Pa Super 150— 
Royster v. McGowen Ford, Inc., 439 A 2d 799,294 
PaSuper. 160 

McLoughlm v Moore, 10 D ft C2d 257—Or¬ 
lando v. Whittaker, 9 Lebanon 62. 

RI—Lacy v Peerless of Providence, Inc, 387 A,2d 
1040, 120 RI. 278 

Wash —Cameron v Boone, 383 P 2d 277, 62 Wash 2d 
420. 

Willfulness not required 

Alaska— Hawes Firearms Co v Edwards, 634 P.2d 377. 
D C —Firestone v Hams, App, 414 A 2d 526 
Fla—Herold v Computer Components Intern, Inc, 
App., 252 So 2d 576, 56 A L.R.3d 1101. 

Ky —Naive v Jones, 353 S.W.2d 365 
Md.—Lynch v R E Tull & Sons, Inc., 247 A 2d 286, 
251 Md 260 

Kipness v McManus, 286 A 2d 829, 14 Md.App 
362. 

Burden of proof as to will fu l ness 

Cal—Frates v Treder, 57 CalRptr. 383, 249 C.A2d 
199. 

Minn—Gamty v. Kemper Motor Sales, 159 NW2d 
103, 280 Minn. 202 
Willfulness shown 

Ariz.—Sears Roebuck and Co v Walker, App., 621 
P 2d 938, 127 Anz. 432 

Cal—Frates v Treder, 57 CalRptr 383, 249 CA2d 
199—Thoren v Johnston and Washer, 105 Cal. 
Rptr. 276, 29 CA 3d 270 

Ga—Swindell v Swindell, 213 S E 2d 697, 233 Ga 854. 

Smith v. Byess, 192 S.E2d 552, 127 GaApp. 39. 
Kan.—Lorson v Falcon Coach, Inc., 522 P 2d 449, 214 
Kan 670 

N M.—United Nuclear Corp v. General Atomic Co, 
629 P.2d 231, 96 N.M 155, 26 ALR. 4th 705, 
app dism, cert. den. 101 S.Ct. 1966, 451 U S 901, 
68 LEd 2d 289, reh. den. 101 S Ct 3070, 452 U.S. 
932, 69 L Ed.2d 433 
Willfulness not shown 

Anz.—Zakroff v May, 443 P.2d 916, 8 AnzApp 101. 
Cal —Fairfield v. Superior Court for Los Angeles Coun¬ 
ty, 54 CalRptr. 721, 246 C.A2d 113—Fuss v. 
Superior Court for Los Angeles County, 78 Cal. 
Rptr. 583, 273 CA2d 807. 

Ill —Gillespie v. Norfolk ft W. Ry. Co, 243 N E2d 27, 
103 Hi App.2d 449 App. after remand 278 N.E2d 
42a 3 IUApp.3d 779 

Minn.—Gamty v Kemper Motor Sales, 159 NW.2d 
103, 280 Minn 202 

NJ.—Tenby Chase Apartments v. New Jersey Water 
Co, 404 A .2d 309, 169 N.J.Super 55. 

N.C —Willis v. Duke Power Co, 229 SE2d 191, 291 
NsG 19. 

Consciousness and intentional failure 

Ky.—Baltimore ft O.R Co v Carrier, 426 S W2d 938. 

Matters considered 

Ky.—Baltimore ft O.R Co v Carrier, 426 S W 2d 938 

“Willful” defined 

Mich—Kmn v. Osborne, 173 N.W.2d 737, 20 Mich. 
App 237 

Minn.—Gamty v. Kemper Motor Sales, 159 N.W.2d 
103, 280 Minn 202 

“Without substantial justification” 

La.—Duplechien v McNabb, App, 260 So.2d 789, wnt 
den 262 So.2d 395, 262 La 132. 

Specific finding of wilfulness not required 
Ga—Smith v. Byess, 192 S.K2d 552, 127 GaApp 39. 
Untruthful or evasive answers 
Ind —Chrysler Corp. v. Reeves, App., 404 N.E2d 1147 
Mo—Hilmer v Hezel, App., 492 S.W.2d 395. 
Reasonable notice required 
Tex.—Shemll v. Plumley’s Estate, Civ App., 514 
S W,2d 286, err. ref no rev. err. 

Active, good faith effort to comply precludes 
sanctions 

Dd.—Sundor Elec, Inc. v EJ.T. Const. Co„ Inc, 337 
A2d 651. 
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Sanctions improperly imposed 
Fla.—Leatherby Ins. Co v Jones, App., 332 So.2d 139 
Imposition of sanctions not warranted 
Ill —Strope v. Chicago Transit Authority, 389 N E2d 
1374, 28 Ill Dec 1, 71 Ill,App 3d 987 
Where minors involved 

III—Brandon v. DeBusk, 407 N E 2d 193,41 III Dec I, 
85 Dl.App.3d 645. 

15. Fla.—Herold v. Computer Components Intern, 
Inc^ App. 252 So2d 576, 56 ALR3d 1101 

Pa.—Hill v Mayusky, 32 Northumb LJ 35—Paytas v 
Pennsylvania Power A Light Co, 29 LchLJ 448. 

16. Del.—Rittenhouse Associates, Inc v Frederic A 
Potts A Co, Inc, 382 A.2d 235 

Fla.—Harvell v. Division of Administration, State Dept 
of Transp., App, 342 So.2d 1011 
Mo—State ex rel. N W. Elec Power Co-op, Inc v 
Buckstead, App, 399 S W 2d 622 
Pa.—Ritmanich v Jonnel Enterprises, Inc, 280 A. 2d 
570, 219 PaJSuper 198 

William Armstrong & Sons, Inc v. Fox, 80 
Montg. 162. 

Remedy cautiously applied 

Fla.—Hyman v Schwartz, App, 177 So 2d 750—He¬ 
rold v Computer Components Intern, Inc, App, 
252 So 2d 576, 56 A.L R.3d 1101. 

Last resort 

m—Stevens v. International Farm Systems, Inc, 372 
N.E2d 424, 14 IlLDec. 413, 56 Ill App 3d 717. 
16.5. Cal—Bunnell v. Superior Court of Alameda 
County, 62 CalRptr. 458, 254 C A 2d 720 
Ill.—Reske v. Klein, 179 N E2d 415, 33 IlLApp 2d 302 
Iowa—Zimmerman v Purex Corp, 125 N.W2d 822, 
256 Iowa 190 

Mo.—Qty of Salisbury v. Nagd, App, 420 S W 2d 37 

Objections 

La.—Green v. James, App, 283 So.2d 529. 
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16.10. Cal.—Bunnell v Superior Court of Alameda 
County, 62 CalRptr. 458, 254 C.A 2d 720 

A motion to extent the time for filing 
answer prevents the case from going 
to judgment for failure to answer in¬ 
terrogatories. 16,15 

16.15. Allowance of motion implied from sub¬ 
sequent reception of answers 

Mass.—Holmes v. Fitchburg & Leominster St. Ry Co, 
197 N.E2d 684, 347 Mass 313 

17. Del.—Rittenhouse Associates, Inc v Frederic A. 
Potts A Co, Inc., 382 A.2d 235. 

Dismissal held equivalent to judgment on merits 

Miss.—Robinson v. Hemplull, 229 So.2d 827. 

18. Cal—Deyo v Kilboume, 149 CalRptr. 499, 84 
C.A.3d 771 

HI.—Sanchez v. Phillips, 361 N.E2d 36, 5 IlLDec 36, 
46 nLApp.3d 430. 

Ohio—Ward v. Hester, 288 N.E2d 840, 32 Ohm 
App.2d 121, affd. 303 NR2d 861, 36 Ohio St 2d 
38, application den. 94 S Ct. 1482,415 U S 954,39 
L.Ed 2d 571, cert den. 94 S.Ct 1577,415 U.S 984, 
39 L.£d.2d 881. 

Sufficient cause not shown 
CaL—Prates v. Treder, 57 CalRptr. 383, 249 CA2d 
199. 

Refusal because answers tend to incriminate 
justified 

N.M.—Rainbo Baking Co. of Albuquerque, Inc. v Apo- 
daca, App., 542 P2d 1191, 88 NM 501, cert, den, 
546 P.2d 71, 89 N.M 6. 

Where a particular ground for refus¬ 
al to answer is asserted, the party 
seeking disclosure has the burden, and 
the right to produce evidence refuting 
such ground. 1 ® 5 


185. Claim of privilege 
Fla —Lcithauser v Hamsoti, App., 168 So 2d 95 
23. La.—Desselle v Tidewater Marine Service, Inc, 
App., 363 So 2d 1199, writ den Sup., 366 So.2d 
574 

25. Cal —Deyo v Kilboume, 149 CalRptr 499, 84 
C A 3d 771 

Preclusion of evidence 

S D —Delzcr Const Co v, South Dakota State Bd. of 
Transp, 275 NW2d 352 

29. Anz.—Hancock v Arizona Central Credit Union, 
536 P 2d 1059, 24 AnzApp 167 

30. Vacatur 

N Y —Solargeu Electronics, Ltd. v. General Elec Co., 
447 N Y.S 2d 5, 86 AD 2d 792 
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30.10. Cal—Ellenberger v Karr, 179 CalRptr. 583, 
127 C.A 3d 423 

Fla.—Dale v Ford Motor Co, App 1 Dtst., 409 So 2d 
232 

Ga— Brewer v. Brewer, 291 SE2d 696, 249 Ga. 517. 
Hawaii—CafarelU v. Char, 615 P.2d 763, 1 Haw App. 
142 

Ill—Mantaa v Kammski, 412 N E2d 651, 45 IlLDec 
300, 89 III App 3d 932 

Battershell v Bowman Dairy Co., 185 N.E2d 
340, 37 IlLApp 2d 193—Wnght v Royse, 193 
N E 2d 340, 43 Ill App 2d 267—Frozen Food Exp 
v Modem Truck Lines, Inc., 223 N E2d 275, 79 
Ill App 2d 84—Greenberg v. Kams, 225 N.E-2d 
490, 80 Ill App 2d 270. 

La —Lewis v. New York Fire A Marine Underwriters, 
Inc, App,, 352 So,2d 371 

N J — Brown v Mortimer, 242 A 2d 36, 100 N J Super 
395 

N.Y —Zarcone v State, 428 N.Y.S 2d 603, 104 Misc.2d 
461 

S.C —South Carolina State Highway Dept. v. Booker, 
195 SE.2d 615, 260 SC 245. 

Failure not shown 

Ill—John v Tribune Co, 171 N.R2d 432, 28 UL 
App 2d 300, revd. on oth. grds., 181 N.E2d 105, 
24 Ill 2d 437, cert, den 83 S.CL 148, 371 UR 877, 
9 L.Ed2d 114 

Failure to disclose witnesses may be enforced 
by contempt proceedings 
Ill—Hansel v Fnemann, 187 NE2d 97, 38 ElApp.2d 
259 

Answer deficiencies not cured 
Cal—Kehnemur v. State, 184 CalRptr. 393, 133 
C A 3d 907 

Ill —Rosales v. Marquez, 204 N.K2d 829, 55 IU.App.2d 
203 

Discretion to impose sanction 

Mo—Thomas v Fitch, App, 435 S.W 2d 703. 

Neb.—Cardenas v Peterson Bean Co, 144 N.WJld 154, 
180 Neb 605 

Caution and restraint exercised 
Ariz.—Plonkey v. Superior Court In and For Coconino 
County, 475 P.2d 492, 106 Anz. 310. 

Offer of continuance improper 

Miss.—Huff v Polk, 408 So 2d 1368. 

30.15. Cal.—Deyo v. Kilboume, 149 CalRptr. 499, 
84 C A.3d 771. 

Hawaii—Yorita v Okumoto, 643 P.2d 820, 3 Haw App. 
148 

Ill—Nystrom v. Bub, 184 N.E2d 273, 36 ELAppJd 
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Minn —Fritz v Arnold Mfg. Co^ 232 N.W.2d 782,305 
Minn. 190. 

Nev.—Southern Pac. Co. v Watkins, 435 PJd 498, 83 
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N.J.—Kronmiller v. Caruso, 154 A 2d 739, 57 NJ.Su- 
per. 331—Band’s Refuse Removal lac. v. Borough 
of Fair Lawn, 163 A 2d 465, 62 NJ-Saper. 522, opt 
supp 165 A.2d 216, 64 NJ-Super. 1. 
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Pa.—Nwdey v. Pennsylvania It Co., 259 A.2d 451,435 
Pa. 503, cat den. 90 S.Cl 1528,397 UR 1078,25 
LEdJd 813. , 
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235 PaRiper. 310 

Puskanda v. Trustees of Zembo Temple, 79 
Du**. 334. 
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(2) Other instances. 

Ill—Bromley v Federal Barge Lanes, Inc, 396 N.EL2d 
1333, 33 IlLDec. 609, 78 IH.App.3d 799. 

(2)' Other matters. 

Ind.—City of EvansviBe v. Richer, 385 NJEL2d 217, 179 
IncLApp 256 

Ky.—Thompson v. Mills, 432 S.W.2d 448. 

Mo—Everett v. Mormon, 478 S-WJd 312. 
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App. 707 
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508 S.W.2d 711 
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N.YR2d 7, 67 A-DJd^l 1. 
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App. 101. 
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El.—Kujala v. Jackson, 259 NR2d 648, 123 ELAppJd 
11—Brzenzmski v Gajda, 284 KEJd 383, 5 EL 
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389 Sa2d 107 
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N.W 2d 503, 300 Minn. 414. 
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Dane v. Cowan, App, 636 S.W M 87. 
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Neb —Cardenas v Peterson Bean Co., 144 N.W.2d 154, 
180 Neb. 605 

NJ —Rally v. Sp*cgdhalter, 241 A.2d 665,100 NJJSu- 
per. 276—Brown v Mortimer, 242 AJ2d 36, 100 
NJ.Super 395—HiUas v. Westmghouse Bee. 
Coqx, 293 A2d 419, 120 NJ.Super. 105, 63 A.L. 

R. 3d 986. 

S.G—Jackson v. H A S Ofl Col, Ino, 211 S.E2d 223, 
263S.G 407 

Discretion not abused 

Alaska—Hitt v. J. B. Cogfrffl, Inc., 641 P-2d 211. 
Ariz.—Carver v. Salt River Valley Water Users Ass’n, 
456 P.2d 371, 104 Ariz. 513 
Miracle Mile Bottling Distributing Co. v. Drake, 
471 P.2d 741,12 AnzApp. 439—Jansen v. Lichwa, 
474 P2d 1020, 13 ArizApp. 168. 

DC—Hollins v. Sneed, App^ 300 AJd 447. 

Ga.—Sacked v.U Minor Co, Inc, 260 SJSJJd 37, 
244 Ga. 375. 

DL—Demprid v. Danpski, 187 N.E2d 734* 27 QUd 69. 
Kirkwood v. Checker Taxi Cc, 298 N.E2d 233, 
12 BLAppJd 129^-Skajg v. Johnson, 330 N.E2d 
265,29 DLAppJdm 
lad.—Cn v. Ramos, 413 N.E2d 745. 

OtyofEvansvafev. Richer, 385 N.E2d 217* 179 
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Iowa—Shinrooe, Inc. v. Tasco, Inc* 283 N.WJd 280. 
Ky.—Meogel Properties v. City of Louisville, 400 

S. W.2d 690—Collins v. Gaftmitb* 494 S,W.2d S27. 
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Md—Laser v. Scon, 280 AM 917, 12 MdApp 555. 

Mo—-First Nat. Bank of Cape G ira r dea u v Socony 
Mobil Od Co, lac., 495 SW,2d 424. 

hfiMOurt Son Park Bd v McDaniel, App, 473 
S,WM 774, 51 AUR.3d 1040, affd, Sap, 513 
&WM 447. 

Mam. F reebmy v LsHydak Grand Central Corp, 170 
N WJd 330, 284 Mina. 388, 

NJ—Farago v Sake, 217 AM 63a 90 NJ.Super 
354—Falcone v. New Jersey Bdi TcL Co., 234 
A-2d 394> 98 NJ-Super. 138. 

N.D.—City of Fargo, Cass County v Candor Const., 
Kmx. 260 N W.2d 8 

Pa—Tener v. Lobiaw, Inc, 217 A.2d 787, 207 Pa.Su- 
per. 337. 

FSfar v. Haakra, 85 Monig. 337. 

Toe.—Texas Erap las. Ass's v. Thomas, Civ.App, 517 
SW.2d 832, err. ref. no rev. or. 


(1) It has been held that rule providing for sanctions 
for fmfere to dadoac name of witness does not permit 

of undiscioocd witi ifl ff 

HI— Hansel v. Fnemam, 187 N E2d 97, 38 IH.App.2d 
259. 

(2) Bat n has been pointed oat that Hansel v. Fried¬ 
man, 187 NJL2d 97, 38 IB.App.2d 259, was prior to the 
Supreme Court decaaon of Dempski v. Dempski, 187 
N.E2d 734, 27 HL2d 69. 

H.—Wright v. Royse, 193 N.E2d 340, 43 IU.App.2d 
267, 


IB.—Rosales v. Marquez, 204 N.E-2d 829, 55 III. App. 2d 
203-Buckler v. Smd«r Refonng Co, 216 N.R2d 
14, 68 HLAppJd 283—Kirkwood v Checker Taxi 
Col, 298 NE2d 233, 12 dAppJd 129 
S.C—Reed v. Clark, 286 SJEL2d 384, 277 S.C 310 
NoacoaipifiBce not willful 
IR—WitaM v. Parker, 269 N.E2d 523, 132 HLApp 2d 
5. 

Md.—Smith v. Potomac Elec Power Co.. 202 A.2d 604, 
236 Md. 51. 


Ky.—Meagd Properties v. City of Louisville, 400 
&W.2d690. 


P ermitting wftncaa to testify held error 
Fla.—Xing Pest Control ▼. finger, App., 379 So.2d 660, 
approved, Su*x, 401 Sa2d 1310 
HL—Greenberg v. Karris, App, 225 N.E2d 490, 80 
BLAppJd 270—Gehberger v Quincy, 278 N E2d 
404, 3 ULAppM 437. 

Moot—Smith v. Babcock, 482 FM 1014, 157 Moat 
81. 


P gn d tttog wttntaa to testify not improper 
Cat—Keanemar v. State. 184 CalRptr. 393, 133 
CLAJd 907. 

Ga.—Kamensky v. Stacey, 215 S.E2d 294,134 Ga.App. 
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m.—Bid v. Wolff, 261 N.E2d 474, 126 HLAppJZd 209. 
Iona—Snath v. Board of Ed. of Fart Madison Commu¬ 
nity School Dbl, 293 N.WJd 221. 

La.—Coagaet v. Denbert, App. 4 C5r, 413 So.2d 253. 
hfisa—McDaniel v. hfisrissippi Power A Light Co, 407 
So2d 111 

NJX—Powers v. Martinson, 313 N.W.2d 720. 

Pa—CTMafley v. Peerless Petroleum. Inc, 423 A.2d 
1251, 283 PxSoper. 272. 

Tex—ABied Finance Co. v. Garza, App. 13 Disc, 626 
S.WJd 12a «r. ref. no rev. err. 

Thrti Manhsri v. Garfidd. 434 FM 756, 20 Utah2d 
UL 

W.Vh—Qcawfoad v. Roeder, 286SEJd 273. 

WSs—Jemukev. C% of Brookfield, Appu, 322 N.W.2d 

fetal fgf teottay held abase of discretion 
Apr Pfnafcty v. Saperior Chart fit md For Coconino 
Owniy.47SP.2d 492, f06Atfi 3ia 
m—Iwass v. U.S. Nk. Bb*. M) SWJd 1*7.197 
M& 2M, *4 AX-ll3d M8B. 
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NJ —Conde v Brown, 416 A 2d 915, 174 NJSuper 
551 

Expert witnesses 

Iowa—M-Z Enterprises, Inc v Hawkeye-Secunty Ins. 
Co, 318 NW2d 408. 

Mo —Lusug v U M C. Industries, Inc, App, 637 
S W2d 55. 

Tex,—Texas Employers’ Ins Ass’n v Garza, 687 
S W,2d 299 

Wis.—Paper Machinery Corp v Nelson Foundry Co, 
Inc, App, 323 N.W^Zd 160, 108 Wis.2d 614, 32 
ALR 4th 618. 

30.25. Ga.—Nathan v. Duncan, App, 149 SE2d 
383, 113 Ga App 630 

Ill —Quatrano v Marrocco, 208 N R2d 632, 61 Ill 
App 2d 1—Gmberger v Quincy, 278 N E2d 404, 

3 Ill App 3d 437. 

Ky -Hicks v. Cole, App, 566 SW 2d 169 
La—Ulmer v Baton Rouge General Hospital, App, 
361 So 2d 1238. 

Md.—Smith v Potomac Elec. Power Co., 202 A.2d 604, 
236 Md. 51 

Mmn,—Reikow v Bituminous Const Co, Inc, 224 
NW2d 921, 302 Mmn 316 
Mo— Miller v Her, App, 556 S.W2d 492—Dane By 
Dane v. Cozean, App, 636 S.W.2d 87 
NJ.—Reilly v Spiegdhalter, 241 A 2d 665, 100 NJ Su¬ 
per 276—Brown v. Mortimer, 242 A2d 36, 100 
NJ Super. 395 

N.C-Shepherd v Oliver, 290 S.K2d 761, 57 N GApp 
188, review den 294 S.E2d 212, 306 NC 387 
Ohio—Inner City Wrecking Co v fibky, 367 N E 2d 
1214, 51 Ohio App 2d 220, 5 OO 3d 357 
Pa.—Pratt v Stem, 444 A 2d 674, 298 Pa-Super 92. 
Furnishing wrong address irrelevant under cir¬ 
cumstances # 

III—Dickeson v Baltimore & OC.TR. Co, 220 
N.E2d 43, 73 HI App 2d 5, affd. 245 N.R2d 762, 
42 Ill 2d 103, 35 A.L R.3d 1. 

No deliberate withholding of names 
Ga—Jones v. Atkins, 171 S.E 2d 367, 120 Ga App. 487. 
Barring witness held abase of discretion 
IU—Kujaia v Jackson, 259 N.E 2d 648, 123 ID App 2d 
11 . 

Refusal to allow testimony held error 

NJ— Pkxo v Fords Diner, Inc., 274 A 2d 301, 113 
NJ.Super 465 

Wash—Northwestern Mut Ins. Co. v. Stromme, 479 
P 2d 554, 3 Wash App 769 

Misspelling name of witness 

R.I.—Smith v. DeFusco, 267 A.2d 725, 107 El 392. 

Better practice 

III—Dudley v St. Mary’s Hospital, 406 N.E 2d 952,40 
IH Dec. 749, 85 Ill.App3d 559. 

3030. Ill—Fedors v. O'Brien, 188 N.E2d 739, 39 
III. App 2d 407—Freeman v. Chicago Transit Au¬ 
thority, 200 N,E2d 128, 50 IHApp 2d 125, affd., 
Sup, 210 N.R2d 191, 33 Ill 2d 103—Grant v 
Pahich, 210 N.E2d 35, 61 HlApp.2d 247 
Iowa—Rumley v. City of Mason City, Iowa, App., 320 
N W2d 648. 

Md—Globe Home Imp. Co. v. Hood, 234 A 2d 579, 
247 Md. 719 

Mo.—Rickard v. Piatt, App., 459 S.W.2d 13. 

Tex.—Coca Cola Bottling Co. v. Mitchell, Qv.App., 
423 S W.2d 413. 

Wash.—Stuigjs Co. v. H. D Baker Co., 524 P.2d 413, 

11 Wash. App. 597. 

Improper interrogatory 

IH—Nelson v. Pals, 201 N E2d 187, 51 IlLApp.2d 269 
Witness known after trial begins 
Ga—Nathan v. Duncan, 149 S£-2d 3E3, 113 Ga.App. 
630. 

Witness known just before trial 

Ariz—Zakroff v May, 443 P.2d 916, 8 ArizApp. 101. 


Names and testimony of experts 
NJ—SR.H Corp v. Rogers Trailer Park, Inc, 252 
A 2d 713, 54 NJ. 12. 

31, Cal —Leach v. Superior Court of Shasta County, 
169 Cal.Rptr. 42, 111 C A 3d 902. 

Ga—Johnston v Still, 167 SE.2d 646, 225 Ga. 222. 
Hodges v Youmans, 177 S.E2d 577, 122 Ga. 
App. 487, app after remand 200 S E.2d 157, 129 
Ga.App 481 

Failure to object to reception of testimony 

Tex—Lopresti v Wells, Civ.App, 515 SW.2d 933. 

A statute providing that a motion to 
compel further responses must be filed 
within a particular period after receipt 
of answers to interrogatories or the 
right to compel is waived is mandatory 
and the court may not entertain a be¬ 
lated motion to compel. 325 

323. Cal—Vidal Sassoon, Inc. v Superior Court of 
Orange County, 195 Cal. Rptr. 295, 147 CA 3d 
681 

33. Insufficient time allowed for answering in¬ 
terrogatories 

Mbs.—G riffin v Gladden, 197 So 2d 891 

34. Ga—Bratten Apparel, Inc. v. Lyons Textile Mill, 
Inc, 199 SE2d 632, 129 Ga App 384 

IH—Dorbrn v. YeUow Cab Co, 302 N.R2d 633, 14 
IH. App 3d 586. 

Exceptions to certain interrogatories not timely 
Md—Evans v. Johns Hopkins University, 167 A.2d 
591, 224 Md 234. 

363. Cal.—Castalme v City of Los Angeles, 121 
Cal.Rptr 786, 47 C.A.3d 580. 

Ga.—Corbin v Pilgrim Realty Co, 258 S.E 2d 758, 151 
Ga App 102. 

HI —Kappatos v Gray Co., 260 N E 2d 443, 124 Hi 
App.2d 317 

NJ—Pawlowski v. Marino, 176 A 2d 488, 21 N.J Su¬ 
per 120—Karmazin v. Pennsylvania R Co, 196 
A.2d 803, 82 NJ.Super 123, reh den 198 A.2d 97, 
82 NJ.Super 435. 

§ 69. Nature, Scope, and Right to 
Remedy in General 
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S.WJd 48, 220 Tem. 293. 

State eat reL Pack v. West Tennessee Distributing 
Co., 430 S.WJ2d 355, 58 TamApp. 306, 

Tex.—Texhotna Stores, Inc. v. American Central Ins 
CO. Gv.App. T 424 S.W.2d 466, err ref. no rev 
err.—Fisher v. Continental DJmots Nat Bank ft 
Trust Co. of Chicago, GvApfx, 424 S,W.2d 664, 
err. ref. no rev err. 

Utah-Effis v. Gilbert, 429 PJd 39, 19 Utah2d 189. 
Va.—McLayghhn V. Gbobou, 171 S.R2d 816, 210 Va. 
498. 
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Wash—Baroum v State, 435 P2d 678, 72 Washed 
928 

Wts.—Alexa nd er v. Farmers Mnt Auto Ins Co. 131 
N.WJd 373, 25 Wis^d 623 
Intern found from intent of general discovery statutes. 

CaL—Greyhound Corp. v Superior Court In and For 
Merced County, 15 CalRptr. 90, 364 P-2d 266, 56 
C2d 355. 

Roles 

Ala.—Cole v Cote Tomato Sales, Inc., 310 So.2d 210, 
293 Ala. 731 

Fla.—Ormond Beach First Nat Bank v. J. M. Mont¬ 
gomery Roofing Co., App., 189 So 2d 239. 

Minn.—Anderson v Florence, 181 NW.2d 873, 288 
Mum 351 

NJ.—Myers v St Francis Hospital 220 A 2d 693, 91 
NJ.Super. 377, 15 A.L.E3d 1432—Hrne v, New¬ 
comb Hospital 271 A2d 607, 112 NJ.Super. 429. 

Broad construction 

Ga.—Travis Meat ft Seafood Co., Inc. v. Ashworth, 193 
S.E2d 166, 127 GaApp. 284. 

N.Y.—Grow Const Co. v. State, 281 N.Y5.2d 454, 54 
Misc 2d 108 

Federal decisions as guide 

D.G—Dunn v. Evening Star Newspaper Co., App., 232 
A 2d 293 

Wide scope of disclosure 

N Y.—Curea v Romond Knitting Mills, Imt, 358 N.Y. 
S.2d 446, 45 AD.2d 840 
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41.5. U.S—Boyd v. Gullett, D.CMd., 64 F.R.D. 169. 

Ariz,—State Farm Ins Co v Roberts, 398 P.2d 671,97 

Anz. 169. 

Ga.—Travis Meal ft Seafood Co, Inc v. Ashworth, 193 
S.E2d 166, 127 Ga.App 284 

Mum.—Anderson v. Florence, 181 N.W^d 873, 288 
Mum. 351. 

N.Y.—Wdcfa v. American Emp. Ins. Co, 267 N.Y5.2d 
38, 25 AJX2d 598. 

Scbeer v Gty of Syracuse, 247 N.Y&2d 223, 41 
MiscJd 1060. 

Utah—State By and Through Road Commission v. 
Petty, 412 P.2d 914, 17 Utah2d 382. 

43. N.Y.—'Vinks'Const Co. v Roreck, 242 N.YSJd 
786, 19 AD.2d 753. 

R.I.—De Cooney v. American Emery Wheel Works, 
153 A2d 13a 89 El 450. 

Exceptions; construction 

NY—Calace v. Battaglia, 252 NY.S.2d 973, 44 
Misc.2d 97. 

43.5. EL—De Couxcy v. American Emery Wheel 
Works, 153 A2d 13a 89 EL 450 

44. Fla.—Southern Mill Creek Products Co. v. Ddta 
Chemical Co., App., 203 &x2d 53. 

Ga.—Millbolland v Oglesby, 154 EE2d 194, 223 Ga. 
230, on remand 155 S.E2d 672, 115 Ga-App. 715. 

Kan—Akeike v. Miller, 412 P.2d 1007, 196 Kan. 547. 

La.—Gandet v Lawes, App., 166 So 2d 337—Cousins 
v. State Farm Mut Auto. Ins. Co, App., 258 So~2d 
629. 

N H.—Scontsas v. Citizens Ins. Co of NJ., 253 A~2d 
831, 109 N.H. 386. 

NJ.—Rogotzia v. Schept, 219 A2d 426, 91 NJ^uper. 
135. 

N.Y.—Fromkes v. Northeastern Life Ins. Co of NX* 
212 N.Y.S2d 454, 13 AD.2d 477—.Rios v. Dono¬ 
van, 250 N YS2d 818, 21 ADJd 409. 

Wis—Dubman v. North Shore Bank, 249 N.W Jd 797, 
75 W&2d 597 

“The modem tendency,” etc, 

(2) Other statements. 

Gal—Bakman v. Superior Court of Fresno County, 133 
CalRptr. 703, 63 CA 3d 306. 

Iowa—Schaap v, Chicago ft N.W.R Co, 155 N.WJ&d 
531, 261 Iowa 646. 

Eohandog search for truth 

BL—Drehtev. Fleming, 263 N.E2d 348,129 SLAppJd 
166, affcL, 274 NJEL2d 53, 49 ffiJd 293. 
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OkL—State ex rd. Remington Arms Co, Inc \ Pow¬ 
er*, 552 P2d 1150 

Wadi.—Stale v Bodune. 430 P 2d 527, 71 Wash 2d 
621, cert. den. 68 S.Q *259, 390 L’.S K013, 20 
L.Ed2d 164—State v Mecca Twin Theater A Film 
Exchange, lac., 507 P 2d 1165, 82 Wash 2d 87 
445, Anz.—Wxtts v Superior Court In and For 
Maricopa County, 347 P.2d 565, 87 Ant l 
Ark.—Widraer v. Fort South Vehicle and Machinery 
Cocp., 427 S.W.2d 186, 244 Ark. 626. 

CaL—Douk v Superior Court for Los Angeles County. 
65 CaIRptr. 193. 257 CA2d 825, 27 A.LR 3d 
1362. 

Fh_—Southern Mill Crock Products Co v. Della Chem¬ 
ical Go, App., 203 Sa2d 53—Rantenton v Finney, 
Appu, 280 So.2d 484 

Ga.—Oid Colony tea. Co. v. Dnaad, 136 SE2d 525, 
109 G&App. 465, affd 138 SE.2d 886, 220 Ga 

354, 

a-Momer v. Ctaaberiam, 213 NE.2d 425, 66 Ill 
App.2d 472, afSL 221 H E2d 410, 35 Ill 2d 351— 
Levitt v, Taylor, 245 NEJd 877, 107 IQ App 2d 
213. 

Iowa—CJS. died ia Jones v Iowa State Highway 
CoroaaaoB, 157 NW.2d 86, 87, 261 Iowa 1064, 
app. after remand 185 N.W.2d 746 
Ky.—Com, Dept, of Highways v Frank Fchr Brewing 
Co., 376 S.W.2d 541 

Md.—W2h«mB v Moran, 236 A 2d 274, 248 Md. 279 
Mo.—H2mcr v. Head, App., 492 SW.2d 395 
Neb.—Haarimes v. Gordoo. 141 N W.2d 856. ISO Neb. 
189. 

NX—Csparefia v Benaett, 205 AJd 466,85 NXSuper 
567—Sata v Bdfcb, 247 A-2d 683, 103 NJSuper 
466, affil 247 A.2d 865. 53 NJ. 24 
N.Y.—Aflea v. CroweB-CoIher Pub. Co., 235 N.E.2J 
430, 21 N.Y.2d 403, 288 N.Y-SAJ 449 
Pij—Kjoedd v. Johnston, 114 P.LJ. 125. 

Tenn.—Sonrhfctmi Fleet Leasing, Inc. v. Gentry, 416 
S.W-2d 773, 57 TemiApp 162—State « id Pack 
v. West Tennessee Distributing Co-, 430 S W2d 

355, 58 TewuApp 306 

Utah-State By and Through Road Commission v. 

Petty, 412 P.2d 91A 11 Utah2d 382 
4001 Ark.—Widujer v. Fort South Vehicle and Ma¬ 
chinery Corp, 427 S.W.2d 186, 244 Ark. 626 
CaL—Pacific Td. A Td. Co. v. Superior Court of San 
Dkgo County, 84 CsLRptr 718, 465 P.2d 854, 2 
C3d 161. 

Ky.—Com., Dept, of Highways v Frank Fehr Brewing 
Oft* 376 S.W2d 541—Christoff v. Downing, 390 
S.WJd 1S3. 

NJj—L akewood Trim Col of Lakewood v. Fiddfty A 
Deposit Cot of Md, 195 A2d 503, 81 NJSuper 
329. 

RYv—TUSy v. Stale, 2& HYSJd 865, 49 M®a2d 
418—B. r. fL, 317 N.Y&2d 832, 65 Mac2d 754— 
860 Executive Towers v. Band of Assessors of 
Nassau County, 374 N.YSJd 284, 84 Misc.2d 12, 
afld 383 N.YiL2d 604, 53 AJD.2d 463. 

OkL—State ex «L Ronmgtoc Ann* Cb., Inc. v. Pow¬ 
ers, 552 E2d 115a 

SuC—Walbce v. Timmons, 117 SE.2d 567, 237 S.C. 

4a 

Wk—Bank of Commerce v. Lespmce, 196 N.W.2d 
67L 54 WkJd 519. 

BL—Bn^^Asmdd, 241 N1EJM 191, 100 HLApp.2d 
428.teSI.254 N.E.25 433, 44 DL2d 132, cot den. 
90 SJCL 1697, 398 VS. 905, 26 L-Ed2d 65. 

Narrowing tenet 

Ohio—Ward r. Hester, 288 NJL2d 840, 32 Ohio 
AppJA 121* teSL 303 JLEJd 86L 36 Otao St.2d 
% mipficatkn dm. 94 SXX 1482,415 VS 954, 39 
tmM Sf% cert.doa.94 &Ct 1577,415 US. 904, 
39 LEdJd 881. 

^ lidU-8fody v. Shook, 207 AJd 83, 237 Md. 524 
Mte-Xsn Carp. v. Chy of Detroit, 184 N.W.2d 
m 384 kick SH. ; 

47JI Alteri V anAfea v. Aachocage Sri dteylne., 
536 F2d 784. 


Anz —Simpson v H«dench, 419 P 2d 362, 4 Anz. App 
232 

Ark —Rickei! * Hayes, 473 S W 2d 446, 251 Ark 395, 
app after remand 492 S W 2d 419, 254 Ark. 179, 
app after remand 511 SW2d 187, 256 Ark 893 
Conn —Lamar v St Mary’s Hospital Corp, 330 A 2d 
107, 31 Conn Sup 335 

Ill—Mower v Chamberlain, 213 N.E.2d 425, 66 III 
App 2d 472, affd 221 NE2d 410, 35 111 2d 351 
Mo —Combelhck v Rooks, 401 S W 2d 460 

State ex rel State Farm Mut Auto Ins. Co v 
RickhofT, App, 509 S W 2d 485 
N H —Hartford Acc. & Intern Co. v Cutter. 229 A 2d 
173, 108 N.H 112 

N J —Moore v Board of Chosen Freeholders of Mercer 
County, 183 A 2d 763, 76 NJSuper 42, revd. on 
oth, grds. 184 A 2d 748, 76 NJ.Super 396, mod 
on oth grds 186 A2d 676, 39 NJ 26 
N Y —Parker v New York Td. Co. 262 N.Y S.2d 700, 
47 Misc 2d 342, affd. 265 N Y.S.2d 740, 24 AD 2d 
1067—Turner v Town of Amherst. 308 N YS2d 
547, 62 Misc.2d 257 

Va—Rakes v Fulcher, 172 SE2d 751, 210 Va 542 

Major purpose 

Alaska—Ketchikan Cold Storage Co v State, 491 P 2d 
143 

47.10. Cal —Petersen v. City of Vallejo, 66 Cal Rptr. 
776, 259 C A 2d 757 

Fla.—Reynolds v. Hofmann, App., 305 So 2d 294 
Ill.—Biehler v. White Metal Rolling & Stamping Cocp., 
333 N E.2d 716, 30 Ill App 3d 435 
Iowa—Allen v. Lmdetnan, 148 N.W 2d 610, 259 Iowa 
1384 

Kan—Muck v, daflin. 419 P 2d 1017, 197 Kan 594. 
Mo —Gantz v American Nat Bank, App., 420 S.W.2d 
8 . 

N H.—Hanford Acc & Indent. Co v. Cutter, 229 A 2d 
173, 108 N.H 112- 

N Y.—Western Printing & Lithographing Co v. 

McCandlish, 286 NY,S2d 59, 55 Misc.2d 607. 
Tex —American Petrofina Co of Texas v. Crump Busi¬ 
ness Forms, Inc, 597 S.W.2d 467, err. ref. no rev 
err. 

47.15. N Y —Grow Const Co v State, 281 N Y.S.2d 
454, 54 Misc.2d 108 

S.C —Nienow v. Nienow, 141 S.£2d .648, 245 S C 542. 
Tenn—Harrison v Greeneville Ready-Mix, Inc, 417 
S.W.2d 48, 220 Tenn 293. 

47*20. Anz.—City of Phoenix v Peterson, 462 P.2d 
829, 11 Anz App. 136 

DI —Buckler v Sinclair Refining Co., 216 N R2d 14, 68 
Ill.App2d 283—Cohn v Board of Ed. of Wauke¬ 
gan Tp High School Dist. No 119, Lake County, 
254 N.E.2d 803, 118 HI App 2d 453—EDioS v 
Board of Ed. of City of Chicago, 335 N R2d 33, 31 
IH.App.3d 355. 

Md—Williams v. Moran, 236 A.2d 274, 248 Md 279. 
NJ.—Myers v St Francis Hospital, 220 A2d 693, 91 
NJ.Super. 377, 15 ALR.3d 1432—GuregMan v 
Hackensack Hospital, 262 A2d 440, 109 N J Super 
143. 

NY —Calace v Battaglia, 252 N.Y^2d 973, 44 
Misc.2d 97. 

Tenn—Hamson v Greeoevtlk Ready-Mix, Inc., 417 
SW.2d 48, 220 Term 293. 

47*25. Ari.—Marrow v. State Farm Ins Co, 570 
S W.2d 607, 264 Ark. 227. 

N.Y—Rosado v Valvo, 297 N.Y.SJd 230, 58 Misc.2d 
944. 

47^0. Ariz.—Tucson Medical Center Inc. v Rowles, 
520 P 2d 518, 21 Ariz-A^). 424—Jackson v 
American Credit Bureau, Inc., 531 P.2d 932, 23 
ArizApp 199, 79 ALR.3d 841 
Ark.—Marrow v. State Farm Ins. Co., 570 S.W.2d 607, 
264 Ark. 227. 

CaL—Jaffe v. Albertson Ca, 53 CaLRptr 25, 243 
GA.2d 592. 

IIL—Momer v. Chamberlain, 221 N.E.2d 410, 35 HL2d 
351, 18 AL.R.3d 471. 

Merrick v. Continental Ilhnois Nat Bank A 
Trust Ca of Chicago, 293 N.EJd 767, 10 IILApp. 


104—Continental Gram Co. v. FMC Coip, 327 
NE2d 371, 27 III App 3d 819 
Kan.—Vickers v Kansas City, 531 P 2d 113, 216 Kan 
84—Commercial Union Ins Co of New York v 
City of Wichita, 536 P.2d 54, 217 Kan 44 
La.—Vosbem v National Food Stores of Louisiana, 
Inc, App., 286 So 2d 715 

Neb.—Haarhues v. Gordon, 141 N W.2d 856, 180 Neb. 
189 

Nev —Jones v Bank of Nevada, 535 P 2d 1279, 91 Nev 
368 

NY—Sxmthere v. Smithers, 291 N.YS2d 897, 30 
AD2d 693 

Conte v City of New York, 171 N.YS.2d 594, 
12 Misc2d 366—Bruns v Green Bus Lines, Inc, 
203 N Y.S 2d 246, 22 Misc 2d 194—Edenbaum v 
Cook’s Travel Service, 293 N.Y S 2d 842, 57 
Misc.2d 993—Quinn v Gerber, 368 N Y S 2d 667, 
82 Misc 2d 159. 

NC—Stanback v Stanback, 215 SE2d 30, 287 NC 
448 

Inspection not allowed 

N.Y—Schneider v. Rockefeller, 293 NE,2d 67, 31 
N Y.2d 420, 340 N.Y.S.2d 889 
R.I.—De Courcy v American Emery Wheel Works, 
153 A2d 130, 89 RI. 450 

Discovery and Inspection not allowed unless 
examination before trial inadequate 

N.Y—H L Hoffman Co v Consolidated Avionics 
Corp., 197 N Y S.2d 516, 20 Misc 2d 84 

Right not barred by prior production 

N Y.—Lmdenman v Thompson, 249 N.Y.S 2d 919, 43 
Misc 2d 30. 

Discretion not abused by denial 
Ga.—Tucker v. General Mechanical Systems, Inc, 258 
SE.24 299, 150 Ga.App 648 
Moat—Double X Ranch, Inc. v. Savage Bros, 536 
P 2d 1176, 167 Mont 231. 
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47.35. Ark —Marrow v State Farm Ins Co., 570 
S.W 2d 607,264 Ark. 227. 

Kan.—Muck v Claflm, 419 P.2d 1017, 197 Kan. 594 
Mo—Blade A White Cabs of St Louis, Inc. v Smith, 
App, 370 S.W.2d 669 

Neb.—Haarhuses v. Gordon, 141 N W,2d 856, 180 Neb 
189 

N.Y —S N. Hoffer! Diamond Co v. Valentine, 285 
NYSJd 129, 29 AD 2d 517 
Rlaikie v Borden Co, 262 N,YS.2d 8, 47 
Misc 2d 180—Tely v. State, 267 N Y S 2d 865, 49 
Misc. 2d 418 

Okl —Oklahoma Gas A Elec. Ca v Chez, 527 P.2d 
165 

Right not as broad as right to examine party 

Cal—Twin Lock, Inc v Superior Court In and For 
Los Angeles County, 340 P 2d 748, 171 CA.2d 
236. 

48. R.I —Novogrosla v. O’Brien, 261 A.2d 283, 106 
R.I 490 

Utah—State By and Through Road Commission v. 

Petty, 412 P2d 914, 17 Utah2d 382. 

48J5. N.Y —Beryl » US. Smelting Refining A Min 
Co., 228 N.Y S 2d 394, 34 Misc 2d 382. 

49.5. Ga.—Dean v. Gainesville Stone Co., 170 S.E.2d 
348, 120 Ga.App 315 

Pa.—Woods v. Dunlop, 334 A 2d 619, 461 Pa. 35 

Purpose of rule 

N.Y.—Grow Const Ca v. State, 281 N.Y.S 2d 454, 54 
Misc.2d 108. 

Copying not allowed 

Ohio—Richley v Curtis Enterprises, Inc., 284 N.E2d 
207, 30 Ohio Misc. 82 

49.10. N.Y —Rakov v. Gingotd, 194 N.Y S 2d 17, 23 
Misc.2d 725—Western Printing A Lithographing 
Co v McCandlish, 286 N-Y.S.2d 59, 55 Misc 2d 
607. 

49.15. N.Y.—Rutherford v. Albany Medical Center 
Hospital, 266 N.Y5.2d 470, 48 Misc.2d 1017— 
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Grow Const Co v State, 281 N.Y S 2d 454, 54 
Misc2d 108 

Examination before trial not condition prece¬ 
dent 

NY.—Hable v. Anderson, 262 N.YS2d 555, 47 
Misc.2d 318 

Under a statute so providing, a party 
may obtain a copy of his own state¬ 
ment/ 915 * and a corporate defendant is 
entitled to a copy of a statement taken 
by the plaintiffs attorney from one of 
the corporate defendant's employ¬ 
ees. 4915b 

49.15a, N.Y —Luddy v State, 258 N Y S 2d 303, 45 
Misc2d 948 

Purpose 

NY.—Briggs v Spencerport Road Plaza, Inc, 244 
NY.S2d 17, 19 A D.2d 943 

49.15b. N.Y—Bnggs v Spencerport Road Plaza, 
Inc, 244 N Y.S.2d 17, 19 A D 2d 943 
Dtkun v New York Cent R.R, 295 NYS2d 
830, 58 Misc.2d 439 

50. Remedy not available for production be¬ 
fore trial 

(1) Pa.—Venito v Pennsylvania R. Co., 10 Chest 
237. 
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51. N.Y —People ex rel Hughes v Capoccia, 429 
N Y S.2d 494, 76 AD 2d 1024 

§ 70. Actions and Proceedings in 
Which Inspection Autho¬ 
rized 

Library References 
Pretrial Procedure <3=»332. 

52. Cal—Beverly Hills Federal Sav and Loan Ass’n 
v. Superior Court for Los Angeles County, 66 
CaLRptr. 183, 259 C.A.2d 306 

Conn.—Ment v. Ives, 235 A.2d 330, 27 Conn.Sup 
329—City of Hartford v Public Utilities Commis¬ 
sion, Com.Pl, 312 A.2d 316, 30 Conn.Sup 299. 
Fla.—Ojus Industries, Inc. v Mann, App, 221 So 2d 
780 

Ill.—Croft v. Lamkin, 251 N.E.2d 88, 112 III.App 2d 
321 

N.Y.—Krull v. Sherman, 265 N Y.S.2d 869, 48 Mtsc 2d 
825—Volpe v. Fireman’s Funf Ins. Co., 282 N Y. 
S.2d 69, 54 Misc.2d 212—Mazzara v Town of 
Pittsford, 303 N Y.S.2d 134,60 Misc,2d 526-Nun- 
aata v. Police Dept, of City of New York, 341 
N.Y.S.2d 22, 73 Misc2d 29—Antillean Holding 
Go, Inc. v Ltndley, 352 N.Y.S.2d 557, 76 Misc.2d 
1044. 

Wis.—Qty of Neenah v. Alsteen, 142 N.W.2d 232, 30 
Wis.2d 596 

Arbitration proceedings 

N.Y.—De Sapio v. Kohhneyer, 321 NE2d 770, 35 
N.Y.2d 402, 362 N.Y5.2d 843 
Siegel v Ribak, 249 N.Y.S.2d 903,43 Misc.2d 7. 
RX—Lutz Engineering Co., Inc. v. Sterling Engmeermg 
& Const Ca, Inc., 314 A2d 8, 112 R.I 605. 

Statute not applicable to crisrinal proceedings 
Vt—State v. Fox, 169 A2d 356, 122 Vt 251 
Defective detinqsieaey proceedings 
U.S. — Sas V. State of Md., CA.MA, 334 FJd 506, on 
remand, D.C, 295 F5upp. 389, affiL 436 F.2d 
1153, cert dism. 92 S.CL 2091, 407 U5 355, 32 
L.Ed.2d 791. 

Md.—McDonough v. State, 253 A2d 517,253 Md. 547. 
Application ef exemption provision 
N.Y,—In re Park and Park Addition m Borough of 
Manhattan, City of New York, 250 N.Y.S 2d 664, 
43 M»c.2d 173. 


Probate proceedings 

Cal —Coberiy v Superior Court for Los Angeles Coun¬ 
ty, 42 Cal Rptr 64, 231 C.A 2d 685—Moms Stu- 
feaft Foundation v Superior Court In and For City 
and County of San Francisco, 54 Cal Rptr 12, 245 
CA 2d 409. 

Wash-In re Estate of Nelson, 537 P2d 765, 85 
Wash,2d 602 

Action involving meets) or physical condition 

N Y —O’Leary v Sealey, 271 N.Y52d 55, 50 Misc2d 
658—De Castro v. City of New York, 284 N Y 
S.2d 281, 54 Misc.2d 1007 

Rnle of caution as to disclosure k matrimonial 
actions and family court 

N.Y.—Green v Brown, 317 NYS.2d 104, 65 Misc.2d 
226 

Family court 

NY—In re D„ 317 N.Y$,2d 784, 65 Misc.2d 752. 

Condemnation proceedings 

III —Department of Tramp. v Western Nat Bank of 
Cicero, 347 N.R2d 161, 63 m.2d 179, app after 
remand 373 N.E,2d 14, 14 Hi Dec 883, 69 BL2d 
576. 

Ind —Jensen v. Indiana & Michigan Elec. Co., 277 
N R2d 589, 257 Ind. 599. 

N.M.—State ex rd. State Highway Dept, v Fox Trailer 
Court, 489 P2d 1176, 83 NM. 178 

N.Y—White Plains Urban Renewal Agency v 56 
Grand St, Associates, 363 N YX2d 616,47 A-D.2d 
536 

Ohio—In re Appropriation of Property of Maiden, 268 
N E.2d 824, 26 Ohio Misc. 19 

R.I.—Congregation Sons of Zion v Providence Redevel¬ 
opment Agency, 284 A2d 297, 109 R.L 293. 

Family court proceedings 

N.Y—Russo v Hardy, 328 N.YX2d 888, 68 Misc,2d 
1057 

Prodncts liability 

Conn.—Hudock v. Gra-Rock Gmgerak Ca, Super., 340 
A.2d 193, 32 CbnoSup. 94. 

Marital litigation 

N Y—Quinn v Gerber, 368 N.YS.2d 667, 82 Misc.2d 
159 


Rules inapplicable to areals 
Conn.—Frechette v. Branford Planning and Zoning 
Comnnsaon, Com. PL, 324 A2d 773, 31 Coon-Sup. 
129—Hdm v We&are Comrmsskmer, 348 A.2d 
317, 32 QxmSup 595- 
“Implied consent” hearing 
Ill—People v. Finley, 315 NJL2d 229, 21 BLApp.3d 
335. 

525. Ga.—Gifford v. Jackson, 154 S.E2d 224, 223 
Ga. 155, app. transf. to 156 S.E.2d 105, 115 
GaApp. 773. 

Review of administrative proceeding 
Wyo.—Wheatland Irr. Dist. v. Pioneer Canal Co., 464 
P.2d 533 

Appeal as not “civil action” 

Conn.—Hdm v. Welfare Commissioner, 348 A 2d 317, 
32 Coam-Sup. 595. 

Civil contempt 

Pa.—Barrett v Barrett, 368 A2d 616, 470 Pa. 253. 

§ 71(2). -Books and Papers 

Library References 
Pretrial Procedure 355, 

371, 372, 374-382, 384-387, 
389. 

5450. Alaska—Douglas V. Glacier State TeL Co* 615 

pjdrn 

Ark.—Marrow v. State Farm Ins. Co, 570 S,W.2d 607, 
264 Ark. 227 

CaL—Swaxtzmaa v Superior Court In and For Los 
Angeles County, 41 CaLRptr. 72t, 231 CA2d 
195—Fuss v. Superior Court for Los Angeles 
County, 78 CaLRptr. 583, 273 CA2d 807. 
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Cok> —Chicago Cutlery Co v. District Court In am 
For Second Judicial Dist, 568 P.2d 464, 194 Colo 
10—Hawkms v District Court In and For Fourtl 
Judicial Dtst, 638 P.2d 1372. 

DeL—Dean v. Chryster Corp. 166 A.2d 431, 3? 
Dd Ch. 437. 

Fla.—Hiaieah-Miami Springs First State Bank v. BJ& 
Enterprises, Inc, App., 353 Sa2d 1243 

Ga —Robinson v. J. C Penney Co., 183 SJEJZd 782, 124 
Ga App 221. 

Kan —Barbara Oil Co. v. Patrick P e t r o l e um Co., 566 
P.2d 389, 1 Kan.App.2d 437. 

La.—In re Kahn, App, 357 So 2d 279. 

N H -Faroum v. Bristol-Myers Ca, 219 A 2d 277, 107 
N.H 165, 20 AL.R 3d 1423-Sconisas v. Otizeas 
Ins. Ca of N J, 253 A2d 831, 109 N.H. 386, 

NX—Stout v. Toner, 311 A2d 759, 125 NJ5aper. 490. 

N Y.—Lakeland Water Dist v On6ndaga County Wa¬ 
ter Authority, 248 NE2d 855, 24 N.Y 2d 400, 301 
N.Y.S.2d 1. 

Dodge v. Richmond, 181 N.YX2d 725, 7 
AD 2d 842, app. den. 183 N.Y.S.2d 994, 7 AS>Jd 
970—Metropolitan life Ins. Ca v. Lane Klinow A 
Co, 257 NY5.2d 415, 23 ADZd 646-Haire v. 
Long Island R Ca, 285 N.Y.S.2d 717, 29 A.D21 
553—Barton v. Diesd Const Co, Inc, 365 N.Y. 
S.2d 197, 47 AD.2d 729 
Johnson v. Johnson, 217 N.Y.S.2d 120, 28 
Misc.2d 721—In re Brooklyn Bridge Southwest 
Urban Renewal Project (Project No. N.Y. R-67)y 
Borough of Manhattan City of New York, 270 
N Y.S.2d 703, 50 Misc.2d 478. 

Pa.—Elkman v. EBcman, 173 A 2d 682, 196 Fa5uper. 
133 

Teun —State ex id. Pack v. West Tennessee Distribut¬ 
ing Co, 430 S.W.2d 355, 58 TennApp 306. 

Tex —Allen v. Humphreys, 559 S W.2d 798. 

Police records 

CaL—Berkeley Police Ass’n v. City of Berkeley, 143 
CaLRptr. 255, 76 CA.3d 931 

Fla.—City of Tampa v. Harold, App., 352 Sa2d 944. 

Hawaii—Nakagawa v. Heen, 568 P,2d 508, 58 Haw. 
316. 

Return of trial exhibits 

Or.—Wilson v Piper Aircraft Corp, 613 P-2d 104, 46 
Or App. 795 

la camera inspection 

N.Y.—DePaoto v Wisoff, 2 Dept, 461 N.Y.SX1 893, 
94 A.D.2d 694 

54,55. Ga.—Clarkson Industries, Inc. v Price, 218 
S.E.2d 921, 135 GaAppu 787. 
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55. Colo.—Phillips v. District Omrt In and For Sec¬ 
ond Judicial Dtst., 573 P.2d 553, 194 Cdfo. 455. 

Fla.—Cooper v. Fulton, App., 117 So2d 33, 83 AJL 
R.2d 297—Sbdl v. State Road Dept, 135 Sa2d 
857, 

Ga—Robinson v. J. G Penney Gx, 183 S.E_2d 782; 124 
Ga.App. 221. 

La.—In re Kahn, App., 357 So 2d 279. 

Mass.—Hastings & Scats Pub. Ga v. Qty Treasurer of 
Lynn, 375 N£Jd 299, 374 Mass. 812, 100 AL. 
R-3d 689. 

N J —-Maorio v. Mereck Const Co, Inc, 394 A2d 110, 
162 NXSuper. 566. 

N.Y.—Garda v. New York Qty Transit Authority, 240^ 
N.YJSXd 275,19 AJX2d 530—Greenberg v. Nasb- 
aum’s Dept Stores Loo, 250 N.YSXd 249, 21 
AD.2d 741—Bennett v. Troy Record Co, 269 
N.Y5k2d 213, 25 AJ>2d 799. 

Monti v. New York Qty Transit Authority; t99 
N.YJL2d 882, 21 MSscJd 940, 

Pt-r-Freeport Bank of Freqpoct, N.Y. v. Handete&an, 9 
D. & G2d 674—Shatrer v- Hannan, 1 Adams LX 
23. 

Wash.—BaHse v, Underwood, 381 P2d 966, 62 
WastoJd 195. 

Rnks not so broad as federal rates 

Conn.—Feroleto v. Dolan Seed CO, 149A-2d.^% 2! 
Cotm.Sop, 17a , , 
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Effect of court rates 

NY.—Lebowitz v Cmberg, 405 N.YS.2d 922, 94 

M»c2d 872. 

56. Mam.—Larson v Independent School Dm No 
314, 233 N W 2d 744, 305 Mmn 353 

N.Y.—Allen v. CrowefrCoiber Pub Co., 235 N E2d 
430, 21 N.YJd 403, 288 N Y.S.2d 449 

Diieofery order Qiishcd 

Fla.—Travders Indeed Co, v. Sabdo, App, 354 So.2d 
963. 

565. Ala.—Drewes v Bank of Wadky, 350 So 2d 
402. 

A party has been held not entitled to 
the production of records as to the 
physical and mental condition of the 
other party where he may obtain a 
physical and mental examination of 
such party. 546 

566. N Y.—Frey v. First Nat Bank of Floschmanns, 
249 N YJS-2d 348, 21 A.D 2d 709 

5610. Anz.—Southern Pac Transp Co. v Veliz, 
App, 571 PJd 696, 117 Anz. 199 
CtL—Mowry v. Superior Court In and For El Dorado 
County, 20 CaLRptr 698, 202 C.A2d 229 
Fbu—Manle Industries, lac. v Rountree, App, 264 
So.2d 445, cause rand., Sup, 284 Sa2d 389. 
ffl.—Servbest Foods, Inc. v. Emessee Industries, Inc, 
4© N.E~2d 1, 37 ULDec. 945, 82 Ill. App 3d 662 
N.Y.—Donohue v. Frasca, 196 N.Y5.2d 928, 10 
AJD-2d 632—Rosen bfo m v. Rosenbium, 249 N.Y 
SJd 918, 21 A.D.2d 682. 

Pa.—Starcu Const A Real Estate Co v. Kresge, 30 
Leh-LJ. 201. 

RJ.—Travelers Ins. Co. v. Mastan, 177 A-2d 778, 94 
ILL 55. 

“Mary Carte Agreement** 

US.—Daniel v Penrod Drilling Co., DC La., 393 
FSupp. 1056, 1059 

Ark.—Firestone Hue A Robber Co. v. Little, 639 
S.W.2d 726, 276 Aik. 511, app. after remand 662 
S.W.2d 473, 281 Aik. 100. 

Fla.—Maule Industries, Inc. v. Rountree, 284 So.2d 
389-Ward v. Ochoa, 284 Sa2d 385-Kuhns v. 
Fenton, 288 So2d 253. 

Or.—GriBo v. Buike's Paint Company, Inc., 551 P.2d 

449. 

“Maxy Carter Agreement” defined see the CJjSL defini¬ 
tion Mary Carter Agreement 

57, Mortgages 

N.Yj—F rey v. First Nat Bank of FTcischmanns, 249 
N.YSJd 348, 21 AJ>.2d 709. 

566 Ala.—Ex ^»arte Lord, 399 So,2d 290. 

GaL—Rotf Homes, Inc. v. Superior Court In and For 
San Mateo County, 9 CaLRptr. 142, 186 C.A.2d 
876. 

Fk.—State Farm Fan A Cas. Co. v. Lkhtmatg App., 
227 Sa2d 309. 

Ga.—Pate v. Caballero, 325 SEJd 375,253 Ga. 787, oa 
remand 331 S£2 d 120,174 G&App. 423. 

IS.— Sdudtz v. Continental Cas. Co., 398 N.EL2d 936, 
34 ULDec. 945,79 BLAppJd 1035. 

N.Y.—Coffins v. Jamestown Mut Ins. Co., 290 N.Y 
&2d 791, 56 M»c2d 964, mod. on otiL grds. 300 
N.YJSJd 391, 32 AJX2d 725—’Dckd v. Oddo, 320 
RY62d 268,66 MkcJd 386-State Nat Bank v 
Gregorio, 328 N.Yi2d 799, 68 Misc.2d 926 
5616 Ak.—Ex parte Lori, 399 So^d 290 
QL—Coffins v. Superior Court In and For Los Angeles 
County, 141 CaLRptr. 273, 74 CAJd 47. 

TV1 Hwllrfr Wffiningtoe MedBcal Cfenter, Super., 
429A-2d509. 

Ffi|b—T^exsou v. Donato, Apfx, 371 So.2d 703. 

1 6 Run v. Sherman Hospital 380 REJd 1376, 21 
6LDe&56 64l6Appt3d 259. 

Ky Mririifjtw t. Fa nfce e, 407 &WJd 131—Nazareth 
Literary fed Bene*. feat v. Stephenson, 503 
3LWJM 177, 81 AXRJd 999. 


NJ—Yeung i- King, 344 A 2d 792, 136 NJ Super 
127—Freeman v L-.r.coIc Beach Motel, 442 A 2d 
650, IS: N J Super 483 

N M —Chavez v Cher.cweth App, 553 P 2d 703. 89 
NM 423 

N Y — Hoemg v Westphal. 422 N E 2d 493, 52 N Y 2d 
605, 439 NYS2d E31 

Maggie v State, 452 \ Y S 2d 719, 88 AD 2d 
1087 

Rcthbolz v Chrysler Corp . 309 N Y S.2d 834, 
62 Misc 2d 901 

Pa—Bell v Western Pennsylvania Hospital, 437 A 2d 
978, 293 Pa Super 37 
Tex—Hood > Phillips 554 S W.2d 160 
Vt —Castle v Sherburne Corp, 446 A 2d 350, 141 Vt 
157 

Wyo —Thomas v Hamson, 634 P 2d 328 

Hospital records 

Colo.—Sherman v District Court In and For City and 
County of Denver, 637 P 2d 378 
Fla—Torrence v Sacred Heart Hospital, App., 253 
So 2d 899 

Ind—State ex rel Mental Health Com’r v Stephens’ 
Estate, App, 426 N.E2d 116 
La—Dawes v Dawes, App 4 Cir, 454 So.2d 311, wnt 
den 457 So 2d 18 

Mo.—State ex reL DeGraffenreid v Keet, App, 619 
S.W 2d 873. 

NY— Folisar v. Lmz, 331 N YS 2d 742, 39 AD 2d 
544—Donovan v Papamer. 353 N Y.S2d 247, 44 
A.D 2d 581—Moore v St John’s Episcopal Hosp, 
452 N Y S 2d 669, 89 A.D.2d 618 
N.C—Brown v Randolph Hospital, Inc, 152 SE2d 
327, 269 N C. 253. 

S C —McKee v Atlantic Women’s Center, P.A., App, 
323 SE2d 533, 283 SC 435 
Tex—Neville v. Brewster, 352 S.W.2d 449, 163 Tex 
155. 

Where medical condition at issue 
NY.—Hostler v. Tonawanda Super Du per, Inc., 4 
Dept, 480 N Y.S 2d 654, 104 AD 2d 720, aban¬ 
doning Montag v Young Men’s Christian Assn, of 
Oneida County, 96 A D 2d 721, 465 N.Y S 2d 363 

Psychiatric records not discoverable 
Cal—Grosslight v Superior Court of Los Angeles 
County, 140 Cal Rptr. 278, 72 C A.3d 502. 

N.Y —Ideal Pub Corp v Creative Features, Inc, 399 
NY.S.2d 118, 59 A.D2d 862 

Records of non-party not discoverable 
Ill.—Parkson v. Central DuPage Hosp, 435 N.E 2d 
140, 61 IlLDec 651, 105 IU.App.3d 850 
N.Y.—King v O’Connor, 426 NYS.2d 415, 103 
Misc 2d 607—Burnside v Foot Chaos of New 
York, 453 N.YS^d 311, 115 Misc2d 85. 

“Peer review” committee investigations not dis¬ 
coverable 

N Y.—Wiener v Memorial Hosp. for Cancer and Allied 
Diseases, 453 NY.S,2d 142, 114 Misc2d 1013 

59.5. Ordinarily not discoverable by third per¬ 
sons 

Nev —Clark v Second Judicial Dist. Court, 692 P 2d 
512 

NY.—In re Newton’s WiU, 309 N. Y.S 2d 284, 62 
Misc 2d 553 

60. Insurance application 
N.Y —Matos v. St John’s Episcopal Hospital, 401 N.Y 
S.2d 837, 60 A.D2d 909. 

The texts a party will use in cross- 
examining the other party’s expert wit¬ 
ness need not be disclosed. 605 * 

60.5a. Ana.—Jansen v. Lichwa, 474 P2d 1020, 13 
Ariz-App 168. 

By statute, documents relating only 
to a party’s own title are exempt from 
discovery. 606 
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60.6. N Y —Church v Church, 201 N Y S.2d 851, 23 
Misc2d 146 

60.10. N J —Lakewood Trust Co of Lakewood v 
Fidelity & Deposit Co of Md., 195 A.2d 503, 81 
NJ Super 329 

Purpose 

NY-Church v Church, 201 N Y.S 2d 851, 23 
Misc 2d 146 

Other instruments have likewise 
been held subject to production and 
inspection. 6011 

60.11. Fla.—Colonial Penn Ins. Co. v Blair, App, 
380 So 2d 1305 

111 —Consolidation Coal Co v. Bucyrus-Ene Co., 432 
N E.2d 250, 59 Ill Dec 666, 89 Ill 2d 103 
Kan —Independent Mfg. Co., Inc v. McGraw-Edison 
Co, 637 P 2d 431, 6 Kan App 2d 982, 27 ALR 
4th 53 

Md —General Motors Corp v. Lahockt, 410 A 2d 1039, 
286 Md. 714 

Neb.—Bank of Valley v Shunk, 302 NW 2d 711, 208 
Neb 200, app. after remand 337 N W 2d 118, 215 
Neb 25 

NJ.—Fanfanllo v East End Motor Co, 411 A 2d 1167, 
172 NJ Super 309 

N Y —American Home Products Corp v. National 
Car loading Corp, 321 NY.S.2d 292, 36 AD 2d 
934 

SC—United Financial Corp v Cnbb, 266 S.E2d 71, 
274 S.C 573 

Extradition warrant and papers 

Okl —In re Tucker, Cr, 384 P 2d 413. 

Driver’s license 

NY-Gold v. Jacobi, 276 NY.S2d 309, 52 Misc.2d 
491 
Surveys 

N Y —Hibiscus Harbor, Inc. v Ebersold, 280 N Y.S 2d 
44, 53 Misc 2d 868. 

Professional article 

NJ—Hrne v. Newcomb Hospital, 271 A 2d 607, 112 
NJ Super 429 

Transcript of sworn testimony in criminal action 
Tenn —Wheeler v Cam, 459 S W 2d 618, 62 Tenn App 
126 

Investigator’s reports 

N.Y.—Millen Industries, Inc v. American Mut. liabili¬ 
ty Ins Co, 324 NY.S.2d 930, 37 AD 2d 817. 

Internal factual memoranda 
Del —Hopkins v Chesapeake Utilities Corp, Super, 
300 A 2d 12 

Interoffice and intercompany memos 
Iowa—Amsden v Gnnnell Mut. Reinsurance Co, 203 
N.W.2d 252 

Papers used in determining value of condemned 
property 

S.C—South Carolina State Highway Dept v. Booker, 
195 S E.2d 615, 260 S C 245 

Appraisal reports 
Alaska—State v Leach, 516 P 2d 1383 
N Y —Niagara Falls Urban Renewal Agency v. Clifton 
Holding, Inc, 351 N.YS2d 239, 43 AD.2d 900. 
Utah—Utah Dept, of Transp. v Rayco Corp, 599 P 2d 
481 

Grand jury testimony 

N Y —Foley v. City of New York, 348 N Y.S.2d 813, 
75 Misc 2d 664. 

Police records 

Hawaii—Tighe v City and County of Honolulu, 520 
P2d 1345, 55 Haw 420 
Records of foster care agency 
NY—In re Darnel 355 N.YS.2d 308, 77 Misc.2d 
1008 

Income tax returns 

Fla.—Charlton v. Tennant, App, 365 So 2d 418, ap¬ 
proved, Sup, 377 So 2d 1169 
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Ga.— Crosswell v. Arten Const. Co, 262 SE.2d 522 
152 GaApp. 162. 

N.Y—Ortiz v Mary Immaculate Hospital, 368 NY 
S-2d 57, 48 A D.2d 704. 

Personnel records 

Cok).—Martinelli v. Distnct Court In and For City and 
County of Denver, 612 P 2d 1083, 199 Colo. 163 
N.Y—Carlo v. Queens Transit Corp., 428 N.Y.S2d 
298, 76 A.D.2d 824. 

Financial records 

Ga.—Jones v Zezzo, 290 S E.2d 312, 162 Ga App 281 
Documents not subject to discovery 
60*15. Fla.—Ponte Vedra Recorder, Inc v Carpen¬ 
ter, App., 401 So 2d 834. 

N Y.—Ainsworth v. Union Free School Dist No. 2, 
Queensbury, 327 N.YA2d 873, 38 AD 2d 770. 

Patchogue Oil Terminal Corp. v. Sambach, 178 
N.Y.S 2d 659, 15 Misc 2d 266 
Wis.—Board of Regents of University of Wisconsin 
System v Mussallem, 289 N.W2d 801, 94 Wis,2d 
657. 

Fla.—Frantz v. Golebiewski, App., 3 Dist, 407 So 2d 
283. 
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60.25. Cal.—Kerns Const. Co v Superior Court for 
Orange County, 72 CaLRptr. 74, 266 C.A.2d 405 
N.Y.—Doxtator v Swarthout, 328 NYS.2d 150, 38 
AD.2d 782. 
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61. Alaska—Secunty Industries, Inc. v Fickus, 439 
P.2d 172 

Ariz.—State Farm Ins. Co v. Roberts, 398 P.2d 674, 97 
Anz. 169—Phoenix General Hospital v. Superior 
Court of Mancopa County, 403 P.2d 815, 98 Anz. 
262. 

Cal —Filipoff v. Superior Court of Los Angeles County, 
15 Cal,Rptr. 139, 364 P 2d 315, 56 C 2d 443—Col¬ 
onial Life a Acc. Ins. Co v Superior Court of Los 
Angeles County, 183 CaLRptr. 810, 647 P 2d 86, 
31 C.3d 785 

Scotsman Mfg Co. v. Superior Court In and For 
Orange County, 51 CaLRptr. 511, 242 CA2d 527 
—Doak v Superior Court for Los Angeles County, 
65 CaLRptr. 193, 257 C.A.2d 825, 27 ALR 3d 
1362—Beverly Hills Federal Sav. and Loan Ass’n 
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CaLRptr. 183, 259 C.A.2d 306. 

Conn.—Ment v. Ives, 235 A 2d 330, 27 Conn Sup 
239—Lamar v. St. Mary’s Hospital Corp., 330 
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526, 3 Storey 1. 
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200 So 2d 563—Armstrong v. Piatt, App., 201 
So.2d 830—Southern Mill Creek Products Co v. 
Delta Chemical Co., App., 203 So.2d 53—Homer 
v. Connecticut General life Ins. Co., App., 213 
Sa2d 490. 
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16a 
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(owa—Sandler v. Sandler, 165 N.W.2d 799. 

La.—Succession of Norton, 351 So.2d 107. 
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N.C 275 

Ohio—Ex parte Ohver, App., 175 N.E 2d 872. 
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Ohio Misc. 57—In re Appropriation of Property of 
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Okl—Jones Packing Co. v. CakIwdI, 510 P.2d 683. 
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586 

Holowis v. Philadelphia Elec. Co. 38 D. & G2d 
260, 14 Chest 108. 

Tex —Clarostat Mfg., Inc. v. Akor Aviation, lac, Gv. 

App., 544 S-WJd 788, err. ref. no rev. err. 

Wash —Harstad v. Metcalf; 351 PJd 1037, 56 Washed 
239 

Grant of discovery held proper 

(1) Cok).—Bigler v. Bigler, App., 482 P.2d 996. 
Del—Sea Colony West Phase I Condominium Ass’n, 

Inc. v. Sea Colony, Inc, Super., 438 A.2d 1233 
Ga.—Bailey v Bruce, 209 S.E2d 135, 132 GaApp. 781 
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825. 

NJ.—Lakewood Trust Co. of Lakewood v. Fidelity A 
Deposit Co. of MtL, 195 A.2d 503, 81 NJ.Super. 
329. 

NY.—Art Giambesdino, Inc v. Mileo, 193 N.Y.S.2d 
541, motion den. 187 K.YSM 342, 8 ADJd 770, 
app, dm 191 NY5.2d 156, 8 AJX2d 992-Kla- 
la y Klefla, 244 K.YSM 670, 19 AJ3.2d 895 
Pa.—Silverman v. Denny, 80 Montg. 329. 

Grant held not abuse of discretion 
Mich —Christie v Board of Regents of University of 
Mich., Ill RWJd 3a 364 Mich. 201 
Wis.—Wisconsin Steel Treating A Blasting Co, v. Don- 
lin, 127 N.W2d 5, 23 Wis.2d 379. 

Medical records 

(2) Other natters. 

Ind.—Coffins v. Bair, 268 NXJld 95, 256 lad. m 
Nev.—Schlatter v. Eighth Judicial Dot Court ha and 
For dark County, 561 P.2d 1342, 93 Nev. 189. 
N.Y.—Debennan v. P o m era n tz, 357 N,YA2d 6, 45 
ADld 689. 

Judd v. Park Ave. Hospital, 235 H.YSM 843, 
37 M3sc2d 614, affiL 235 N.YJSL2d 1023, 18 
A.02d 766—Chester v. Zrraa, 246 NY^2d 144, 
41 Misc.2d 676—Luciano v. Moose, 256 N.Y.&2d 
825,45 Mhc2d 335. 

Tex,—Moms v. Hoerster, CtvApp, 348 &W.2d 642, 
err ref. ao rev. err. 

(3) N.Y.—Ptzzo v. Bunora, 454 N.Y SM 455, 89 
A D.2d 1013. 
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Cal—Brotsky v. State Bar of CM, 19 CaLRptr. 153, 
368 P.2d 697, 57 C.2d 287, 94 AL.R.2d 1310. 
Relevant to subject matter of action 
CaL—Associated Brewers Dstributiag Co. v. Superior 
Coort of Los Angeles County, 55 CaLRptr 772, 
422 P M 332, 65 C2d 583—Pacific Tel & TeL Co. 
v. Superior Court of San Diego County, 84 CaL 
Rptr 718, 465 P.2d 854, 2 G3d 161 
Okl—Stone v. Coleman, 557 PJ2d 904. 

Pa.—In re Rosenbhnn’s Estate, 328 AJZd 158, 459 Fa. 
20! 

R.L—DeCarvalho v. Gonsalves, 262 A.2d 63a 106 RX 
620 

SC.—South Carolina State Highway Dept, v Booker, 
195 SJL2d 615, 260 S.C 245. 

General inspection of a! records, relevant and 
irrelevant, will not be allowed 
N.Y—H. L Hoffman Co. v. Consolidated Avionics 
Corp., 197 N.Y S.2d 516, 20 Misc 2d 84. 

Test 

CaL—Ascherman v. Superior Court In and For Gty 
and County of San Francisco, 62 CaLRptr. 547, 
254 CA.2d 506—Elmore v Superior Court In and 
For Fresno County, 63 CaLRptr. 307, 255 GAJZd 
635. 

Ga.—Horton v. Hmet, 147 S.E.2d 669, 113 GaApp. 
166. 

NJ.—Gurrghian v. Hackensack Hospital, 262 A.2d 
44a 109 NJ-Super. 143. 

N.C—Wzffis v. Duke Power Co., 229 SJL2d 191, 291 
N.G 19. 

Pa.—Appeal of QnariyviBe Presbyterian Home Assess¬ 
ment, 60 Lanc.Rev 199. 

Utab-Eths v. Gilbert, 429 P.2d 39, 19 Utah2d 189. 
Doubts resolved m favor of discovery 
CaL—Pacific Tel A Td Co. v. Superior Court of San 
Diego County, 84 CaLRptr. 718, 465 P.2d 854> 2 
C3d 161. 

Secret documents 

N.Y.—Harari-Raful v. Trans Worid Arribes, Inc, 341 
N.Y.SId 655, 41 A.D.2d 753. 

Must tend to prove issue 

Ma—State ex rel. ThomasviUe Wood Products, Inc v. 

Buford, App., 512 S.W2d 22a 
Denial of discovery improper 
Iowa—Pollock v. Deere and Co, 282 N.WOd 735. 
N.Y.—Lain v. Hill LaHn of Nassau Ltd., 361 N.Y^2d 
31, 46 AJD.2d 788. 
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612, CaL — Swartzman v. Superior Court In and For 
Los Angeles County, 41 CaLRptr. 721,231 GA.2d 
195. 

Del—Bleacher v. Bristol-Myers Co., Super., 163 Aid 
526, 3 Storey 1. 

Fla.—Rkkfle Airlines, Inc v. Maun, App, 123 So2d 
685—West Volusia Hospital Authority v. WtBianis, 
App., 308, So2d 634—Ashcraft v. Harvey, App^ 
315 So.2d 53a 

Ga.—Horton v. Hmet, 147 S.E2d 669, 113 GaApp. 

166 . 

Ind.—Chambers v. Public Service Co. of Indiana, Inc, 

355 N.E2d 781, 265 Ind. 336. 

Iowa—Robbins v. Iowa-HEnois Gas A Elec Co, 160 
N.WJd 847. 

La.—State Through Dept of Highways v. Johnson, 
App., 168 SoJd 389. 

Md.—Martin v. Mayor and Alderman of Annapofis, 
214 A-2d 80a 240 Md. 579 
Ma—Black A Whhe Cabs of St Louis, Inc, v. South, 
App, 370 S.W.2d 669. 

Mont—State ex id. Hersman v. District Court of Sfrkh 
Juffidd Dist In and For Park County, 381 PM 
799,142 Mont 139—State Highway Commission v. 
District Court of Judtdai Diet In and For Lewis 
and dark County, 427 P>2d 49, 149 Moot. 384L 
NIL—Smith v. America Emp. las. Co., 163 A^d 56^ 
J02NJL53a , * 

Rosenkramg v. Essaao. 202 RYyS2dj 577* 
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J.—Myers v. St. Brads Hospital, 220 A.2d 693, 91 
NJSoper. 377, 15 A.ERJd 1432. 

Y.—Grabber v. Roman's Inc., 273 N.Y.K2d 908, 26 
A,D.2d 810—City aT Binghamton v. Arfeagtoa Ho¬ 
ld. Inc, 290 N.YJ5.2d 330, 30 A.D.2d 585-Ro- 
dofite v. Beneficial Hat. Life Ins. Ca, 341 N.Y.SJ4 
278, 41 A*D„2d 707. 

Kaye v. Penguin Cab Corp,, 243 N.Y.S.2d 380, 
40 M£sc3d 476—Dans v Fattman Kodak Co., 258 
N.YJS2d 573, 45 Mac.2d 1006-Booth, Lipton ft 
Upton v. Gasset, 274 N.Y^2d 90, 51 Misc.2d 833, 
dfiL 278 N.YjSL2d 178, 27 A.D.2d 706—Kyser v 
John E Garrett, Ino, 292 N.Y.S.2d 941, 57 
UacM5lA 

—Oregon Orchard*, Inc. v. Insurance Co. of North 
America, 397 PJd 75, 239 Or. 192. 

*—General Office Equ i pm e nt Corp. v. DiBoo Co., 
107 P.LJ. 193—York Floor Mills, Inc. v. Terre 
HffiSfloCo, 78 York 146 
u—J. A. Robinson Sons, Inc. v, ESas, Civ. App, 412 
S.WJd 728, err. ref. no rev. err. 
a.—Bank of Commerce v, Lesperance, 196 N.W.2d 
671, 54 W».2d 519. 

me 210 

5. Fla.—Traasamerica Ins. Ca v Maze, App., 318 
So2d20a 

—Stale Through Dept of Highways v. Bndnrem, 
120 Sa2d 461, 239 La. 872. 
f.—In re 79tfc St, Borough of Queens, City of New 
York, 198 N.YA2d 671, 30Mhc.2d 615—Williams 
v. New York City Transit Authority, 252 N.Y.S.2d 
562, 43 Miso2d 949. 

. Ariz.—<CbanaOy v Great Baas Ins. Ca, 431 P.2d 
921, 6 ArizApp, 280 

L—Price v, Edmonds, 330 SWJd 82, 231 Arts. 
332—KuM v. Arkansas State Bd. of Chiropcactic 
Examiners, 364 S.WJ2d 79a 236 Ark. 58. 
rDoak v. Superior Coart for Los Angeles County, 
65 CaLRptr. 193, 257 CA2d 825, 27 A.L.R.M 
1362. 

v—Damn v. Chrysler Corp., 166 AJd 431, 39 
Dd.Ch.437. 

Daxnmer v Metropolitan Merchandise Mart, 
Inc* Snper., 199 A2d 111, 7 Storey 247. 

X—Dunn v. Evening Star Ne w spa p er Co., App., 232 
AJ2d 293. 

-Northern Trust Ca v. Continental Illinois Nat 
Bank ft Trust Ca of Chicago, 356 N.R2d 1049, 1 
ULDee. 767, 43 DLApp3d 169, afi&L in part, revd. 
m part on oth. grds. 369 N-EJd 1262, 12 ELDee. 
248, 68 EL2d 502, app. after remand 387 N.R2d 
312, 25 ELDee. 656, 75 DL2d 22, cert den. 100 
SLCt 86,444 U.S. 844, 62 L.EcL2d 56. 

«l—F inance Commission of City of Boston v. 
McGrath, ISO N.E3d 808, 343 Mass. 754. 
l—H aarhocs v. Gordon, 141 N.W.2d 856, 180 Neb. 
189. 

.—Schlatter v. Egbth Judicial Dht Court In and 
For dark County, 561 PJd 1342, 93 Nev. 189. 
L—Fanmmv. Bristol-Myers Co^ 219 AJM 277, 107 
PUL 165, 20 A.LJL3d 1423. 

ffistoo v. Scant Dept Stores, Ine, 175 N.Y.K2d 
963, 6 AJD-2d 863—Rayex Corp. v. Sanchez, 177 
N.YJSJd 631, 6 AJX2d 902, real* and app. den 
179 N.Y.SL2d 65% * AJDJd 1044, morion dtsm. 
183 KYS2d 94, S N.YJd 915,156 N.E2d 720- 
Qty of Bmghamtnn v. Arlington. Hotel, Ino, 290 
N.YJ&24 33a 30 AJX2d 585—Watson v. Mix, 328 
H.YS36 161, 38 AJ>.2d 779. 
i —SheBhom v. Bead Ragan, hoc, 248 SJEJZd 103, 
38 N.CApp. 3ia cert. den. 249 &R2d 804, 295 
N.C735. 

—Omsk* v. Holland, 246 N.W .2d 86. 

-Lamar v. St Mary’s Hospital Corpu, 330 A^d 107, 
31 Corni-Sap. 335. 

Nor thum be rlan d County v. Gap Coal Co, 13 D. 
ftC2d778,30 NbrthmnbXJ. 42—Hull v.Hodsoa 
Cod Col, 64 LackJurL 157. 

—Laeg V. Tewcfi, OvApp* 572 S.W 2d 97. 

—State ex reL Arndt bat Rib v. CSreuR Coart for 
Do4p Comity, 251 N.W M 476, 76 Wfc2d 429. 


Isspectiou held warranted 

(5) Other instances 

Anz.—City of Phoenix v Peterson, 462 P 2d 829, 11 
Anz App 136. 

Cal.—Twin Lode, Inc v. Superior Court In and For 
Los Angeles County, 340 P.2d 748, 171 CA.2d 
336 

Fla.—Southern Mill Creek Products Co v Delta Chem¬ 
ical Co, App, 203 So 2d 53 

Ky —Christoff v Downing, 390 S.W.2d 153- 

Mo—State ex reL Hall v Cook, 400 S W2d 39. 

Neb—Rhodes v. Edwards, 135 N.W.2d 453, 178 Neb. 
757, cot. den 86 S.Q 399, 382 U.S. 943, 15 
L Ed.2d 352. 

N H.—Roy v. Moniior-Patroit Co., 290 A 2d 207, 112 
NH 80 

N.Y -Linton v Lehigh Val R. Co, 269 N.Y.S 2d 49a 
25 A.D 2d 334—Lombardo v Lombardo, 327 N.Y 
S 2d 515, 37 A.D.2d 993. 

Turner v. Town of Amherst, 308 N Y.S.2d 547, 
62 Misc.2d 257. 

Ohio—Roller v. W. R Pkchtfy Co, 216 N E2d 399, 6 
Ohio Misc. 57. 

Or.—In re Chandler, 370 P.2d 626, 230 Or. 452 

Pa.—Holowts v. Philadelphia Elec. Co., 38 D. ft C.2d 
260, 14 Chest 108. 

Tex —Blakeley v. Howard, Civ App., 387 SW2d 96, 
err. ref no rev. err.—Goodnight v. Phillips, Civ 
App, 458 S W 2d 196, err. rtf no rev err. 

Inspection held not warranted 

(5) Other instances. 

Cal.—People v Superior Court In and For Solano 
County, 111 CaIRptr. 14, 35 CA3d 710. 

Colo—Franco v. District Court In and For City and 
County of Denver, 641 P.2d 922. 

Conn.—Karwoski v. Rappa, 198 A-2d 226, 25 Cram. 
Sup. 147 

Fla.—Cooper v Fulton, App, 117 So.2d 33, 83 AE 
R2d 297. 

Ga.—Young Men’s Christian Ass’n of Metropolitan 
Atlanta v Bailey, 130 S.E2d 242, 107 GaApp 
417—Horton v. Huiet, 147 S.R2d 669, 113 Ga. 
App. 166.. 

Mich—Hirych v. State, 136 N.W.2d 910, 376 Mich. 
384. 

Mo.—State ex reL Isbell v. Kelso, App, 442 SW2d 
163. 

N.H —Jarvis and Prudential Ins Ca of America, 448 
A-2d 407, 122 N.H. 648. 

N.J.—Myers v. St Frauds Hospital, 220 A.2d 693, 91 
NJSuper. 377, 15 A.LR.3d 1432—Monaco v. 
Peppendge Farms, Inc., 226 A.2d 741, 94 NJ.Su- 
per. 39 

N.Y.—Frey v. First Nat Bank of Fleachmanns, 249 
N.Y.S.2d 348, 21 A.D.2d 709—Fugazy v. Time, 
Inc, 260 N.YJS2d 853, 24 A.D 2d 443—Katz 
Buffalo Realty, Inc. v. Anderson, 270 N Y.S.2d 12, 
25 A.D.2d 809—Penn Plaza Venture v. Glens Falls 
Ins Ca, 301 N.Y.S.2d 686, 32 A-D.2d 768—Bay 
Ridge Mortg. Co. v. Lincoln Metal Products Corp., 
308 NYS2d 71, 33 A.D.2d 1028—Goldman v, 
Sahdberg, Rupert v. Selkrs, 368 N.Y.SJd 904, 356 
N Y.S.2d 84, 45 A.D.2d 680—48 A.D.2d 265—Ca- 
poeda v. Spiro, 453 N.Y^2d 70, 88 A-D.2d 1100. 

N.C.—Vaughan v. Broadfoot, 149 S.E2d 37, 267 NC 
691. 

Ohio—Kinkey v. Jewish Hospital Ass’n of Cincinnati, 
242 N.R2d 352, 16 Ohio App.2d 93. 

Or.—MacNab* v. Fireman’s Fund Ins. Co., 413 P 2d 
413, 243 Or. 267. 

Pa.—In re Townsend’s Will, 16 Fiduciary 244—Wexkr 
v. Roberts, 85 Montg. 133. 

Tex.—Great Am. Ins. Co. v. Murray, 437 S.W.2d 264. 

Care pending in another state 

Pa.—Chatmsky v. Dubrow Electronics Industries, Inc., 
27 D. ft C.2d 486. 

Concession in pleading held not to foreclose 
discovery on issue 

Cal—Pacific TeL & Td. Ca v. Superior Court of San 
Diego County, 84 CaLRptr. 718, 465 PJd 854, 2 
CL3d 161. 
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64. Conn.—Meucd v D. ft M Demolition, Inc., 230 
A-2d 615, 27 Conn Sup 93. 

La.—Bianchi v. Pattison Pontiac Co, App., 258 So 2d 
388. 

N.Y —Faulk v. Aware, Inc., 182 N.Y S 2d 433, 14 
Muc.2d 366—Eifert v. Bush, 272 N Y S 2d 862, 51 
Mac 2d 248, rearg den. 273 NY.S2d 557, 51 
Misc 2d 500, mod on oth. grds. 279 N.Y.S.2d 368, 
27 A.D2d 950, affd. 238 NE2d 759, 22 N.Y 2d 
681, 291 N.Y S.2d 372—Free Synagogue of Flush¬ 
ing v Board of Estimate of City of New York, 291 
N Y.S.2d 562, 57 Misc.2d 80—Propulsion Systems, 
Inc v Avondale Shipyards, Inc, 325 NY.S.2d 
332, 67 Misc 2d 839. 

N.C—Shdlhora v. Brad Ragain, Inc, 248 S.E2d 103, 
38 NC.App. 310, cert den. 249 SE2d 804, 295 
N.C 735. 

Wis—Stale ex rd Amek bin Rilla v. Circuit Court for 
Dodge County, 251 N.W.2d 476, 76 Wis2d 429 

65. Mo.—Black ft White Cabs of St Louis, Inc v 
Smith, App, 370 S.W.2d 669. 

N.Y—Allied Artists Picture Corp. v. Max L. Raab 
Productions, Inc., 327 N.Y.S.2d 167, 38 AD.2d 
537. 

“Necessary” defined 

N.Y—Venable v Brackett, 330 NYS2d 604, 69 
Misc.2d 726. 

66 . Fla.—Stanton Inv. Co of Mo v Simon, App, 255 
So.2d 557. 

67. N.Y—Allen v. Crowcll-CoUier “Pub Co, 235 
NR2d 430, 21 N.Y.2d 403, 288 N YS2d 449— 
Peterson v. Spartan Industries, Inc., 310 N.E2d 
513, 33 N.Y.2d 463, 354 N.Y S 2d 905. 

Peny v. Morse Cham Co., 202 N Y S 2d 594, 11 
AD.2d 850—Harry R- Defier Corp v. Kleeman, 
209 NYS2d 593, 12 AD 2d 877—Kahn v. Con¬ 
solidated Products Co., 212 N Y S 2d 478, 13 
A.D.2d 474. 

Term —State ex rd Pack v. West Tennessee Distribut¬ 
ing Co., 430 S.W.2d 355, 58 Tenn.App 506. 

Corporation papers 

(1) Fla.—Haynes v International Harvester Co, 

App., 227 So.2d 51. 

(4) Other matters. 

Ill.—Society of Mount Carmd v. Fox, 413 N.E2d 480, 
46 IlLDec. 40, 90 IlLApp.3d 537 

Motion held too broad 

N.Y.—H. L Hoffman Co v Consolidated Avionics 
Corp., 197 N.Y.S. 2d 516, 20 Misc 2d 84. 

Hospital records 

(3) Other matters. 

CaL—Roseville Community Hospital v Superior Court 
for Placer County, 139 CaLRptr 170, 70 CA.3d 
809. 

N Y.—Shire v. Allstate Life Ins. Co., 221 N.Y.S 2d 177, 
14 A D.2d 902—Mayer v. Albany Medical Center 
Hospital, 325 N.Y.S2d 517, 37 A.D.2d 1011. 

Application of DoVidio, 288 N.Y.S 2d 21, 56 
Misc.2d 79. 
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67.10. Anz.—Connolly v Great Basin Ins Co, 431 
P.2d 921, 6 ArizApp 280. 

CaL—Pacific Td. ft Td Co v Superior Court of San 
Diego County, 84 CaLRptr. 718, 465 P.2d 854* 2 
C.3d 161 

Fla.—Kennedy v. Kennedy, App, 298 So.2d 525. 

Mich.—Marchand v. Henry Ford Hospital, 247 N.W 2d 
280, 398 Mich 163. 

N.Y—Shutt v. Pooley, 349 NY.S.2d 839, 43 A.D2d 
59 

Jansen v State, 280 N.Y.$.2d 445, 53 Misc 2d 
1005. 

R.I —DeCarvalho v. Gonsalves, 262 A 2d 63a 106 R.I. 
620 
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Discovery allowed and decision on admissibility 
left to trial court 

NY.—West v. Aetna Cas & Sur Co, 266 NYS.2d 
600, 49 Misc 2d 28, mod on oth. grds 280 N Y 
S 2d 795, 28 AD 2d 745. 

67.15. Remedy of examination before trial 

N.Y.—Loitsch v Depot Const Carp., 197 N.YS2d 
259, 21 Mi$c.2d 550—H L Hoffman Co v. Con¬ 
solidated Avionics Corp., 197 N.YS.2d 516, 20 
Misc. 2d 84. 

Possibility of relevancy 

D.C—Dunn v. Evening Star Newspaper Co., App., 232 
A.2d 293. 

6730. Ariz.—Hastings v. Thurston, 413 P.2d 767 
100 Ariz. 302 

NJ.—Finnegan v. Coll, J57 A.2d 737, 59 NJ.Super. 
353. 

Tex.—Houdaille Industries, Inc v. Cunningham, 502 
SW.2d 544. 

6735. Mo.—State ex rel Bush v. Elliott, 363 S.W.2d 
631. 

State ex rel. Isbell v. Kelso, App., 442 S W.2d 
163. 

N.Y.—Merchants Indemn. Corp. of N Y. v. Wallack, 
219 N.Y.S 2d 1014, 14 AD 2d 777 
Mich.—Wilson v. Borchard, 122 N.W2d 57, 370 Mich 
404. 

Mo.—State ex rel. Bush v. Elliott, 363 SW.2d 631 
State ex rel. Kroger Co v Craig, App, 329 
S.W.2d 804. 

Pa.—Com. v. Sgarlat’s Estate, 48 Luz.LReg. 74 

Under amended statute 

Pa—Rearick v. Griffith, 27 D. & C2d 451, 10 Chest. 
365 

583. Cal.—Greyhound Corp. v. Superior Court In 
and For Merced County, 15 CalRptr. 90, 364 
P.2d 266, 56 G2d 355—Steele v Superior. Court 
In and For Los Angeles County, 15 Cal.Rptr. 116, 
364 P 2d 292, 56 G2d 402. 

!>eL—Dammer v Metropolitan Merchandise Mart, 
Inc., Super, 199 A2d 111, 7 Storey 247. 

3a.—Horton v. Huiet, 147 SE2d 669, 113 Ga.App 
166. 

dich.—LaCroix v. Grand Trunk Western R. Co., 118 
N.W.2d 302, 368 Mich. 321. 

9.Y—Turner v. Town of Amherst, 308 N.Y.S.2d 547, 
62 Misc.2d 257. 

Tex.—Allen v. Humphreys, 559 S.W.2d 798. 

Jtah—Ellis v. Gilbert, 429 P.2d 39, 19 Utah2d 189. 
M.10. N H —McDufley v. Boston & M.R.R., 152 
A.2d 606, 102 N.H. 179, 74 A L R.2d 872 
•LY.—Shutt v. Pooley, 349 N.Y.S.2d 839, 43 AD.2d 
59. 

Possible inadmissibility as not precluding pro¬ 
duction 

*LY.—New Walden, Inc. v. McKaig, 240 N Y.S.2d 385, 
19 A.D.2d 584. 

statement unsigned of no consequence 

4. Y—Walker v. Erie-Lackawanna R Co., 252 NY. 
S.2d 728, 43 Misc.2d 1098. 

N.Y.—Vinlis Const. Co. v, Roreck, 242 N.Y.S 2d 
786, 19 AD.2d 753—Avila Fabrics, Inc. v. 152 
West 36 St. Corp., 254 N.Y.S2d 609, 22 A.D 2d 
238 

Babcock v. Jackson, 243 N.Y.S.2d 715, 40 
Misc.2d 757. 

Reports in regular course of business 

4.Y.—Fibron Products, Inc. v. Hooker Chemical Corp., 
206 N.Y32d 659, 26 M»c.2d 779. 

>iscovery not allowed 

4.Y.— G reenberg v. Barzel Associates, Inc., 187 N.Y. 
S.2d 451—Rosdieve v. Erie R. Co., 225 N Y.S 2d 
228, 15 AD.2d 884. 

>verru]ed case 

Uibina v. McLam. 168 N.Y32d 175, 4 AD.2d 589 
tas been expressly overruled, the court bolding that 
ven though a statement is not evidence, m special 
ircumstances inspection will be permitted. 


N Y —Sacks v Greyhound Corp., 235 N Y.S.2d 669, 18 
AD 2d 747—Beyer v Keller, 207 N.Y S.2d 591, 11 
AD 2d 426, rcarg. den and app. gr 210 N Y S.2d 
965, 12 A,D.2d 740 
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70. N.Y —Sacks v. Greyhound Corp., 233 N Y S 2d 
837, 36 Msc.2d 989, arid 235 N Y S 2d 669, 18 
AD 2d 747 

Under other statutes the documents 
must themselves constitute evidence or 
may reasonably be expected to lead to 
the discovery of evidence. 701 

70.1. Ark.— Tumhson v Handle, 372 SW2d 385, 
237 Aric 113. 

N.H —Durocher’s Ice Cream, lac v Pence Coast Co., 
210 A.2d 477, 106 N.H. 293 
70J5. Fla.—H. Equarfax Corp. v Cooper, App., 380 
So.2d 514 

N.Y—Conte v City of New York, 177 N.Y.S,2d 594, 
12 Misc 2d 366—Cunningham v. Schmidt, 190 
NYS.2d 850, 18 Misc.2d 326—Canter v. Ameri¬ 
can Cyanumd Co, 192 N.Y.S.2d 458, 17 Ms<x2d 
1047—Loitsch v. Depot Coast Corp., 197 N.Y 
S.2d 259, 21 MiscJd 550—Schuster v. Chy of New 
York, 203 N.Y.&2d 278, 25 Misc.2d 916 
70.10. N.Y.—Patchogue Oil Terminal Corp v. Sam- 
bach, 178 NYS.2d 659, J5 Misc.2d 266—Cun¬ 
ningham v. Schmidt, 190 N.YS.2d 850, 18 
Misc.2d 326. 

70JO. NM.—Davis v Westland Development Co., 
466 P 2d 862, 81 N.M. 296. 

Evidence required in preparation for trial 

N.Y—West v Aetna Cas. A Sur. Co., 266 NYJJd 
600, 49 Misc .2d 28, mod. on oth. grds 280 N.Y. 
S 2d 795, 28 A.D.2d 745. 

Information for use as evidence in chief; in 
rebuttal, or for cross-examination 

NY—West v. Aetna Cas. & Sur Co., 266 N.Y_S2d 
600, 49 Misc.2d 28, mod on oth. grds. 280 N.Y. 
S.2d 795, 28 AD 2d 745. 

70.25. Ariz—Zimmerman v Superior Court In and 
For Mancopa County, 402 P2d 212, 98 Anz. 85, 
18 A.L.R.3d 909. 

Ark—Marrow v State Farm Ins. Co., 570 S.W.24 607, 
264 Ark. 227. 

Fla.—Parker v. Parker, App., 182 So.2d 498. 

Ill—Momer v. Chamberlain, 221 N.E.2d 410, 35 DL2d 
351, 18 ALR3d 471. 

Momer v. Chamberlain, 213 N.E-2d 425, 66 
ffi.App.2d 472, affd. 221 N.E.2d 410, 35 HL2d 
351—Polowick v. Meredith Const. Co., 332 N.E.2d 
17, 29 IH.App.3d 1092. 

La—Fox v. Argonaut Southwest Ins. Co., App., 230 
So.2d 400. 

NJ.—Gureghian v. Hackensack Hospital, 262 A2d 
440, 109 NJSuper, 143, 

N.Y—West v. Aetna Cas. A Sur. Ca, 266 NYJ.2d 
600, 49 Mtsc.2d 28, mod on oth. grds. 280 N.Y. 
S.2d 795, 28 AD.2d 745—Groben v. Travdere 
Indem Co., 266 N.YSOd 616 49 Misc.2d 14, affd 
282 N Y.SJd 214, 28 ADJd 650. 

Okl —Carman v. Fisbel 418 P.2d 963. 

70 JO. Colo—Franco v. District Court In and For 
City and County of Denver, 641 PJ2d 922. 

Conn —Meucd v. D. A M. Dcmoftttioo, Inc., 230 A 2d 
615, 27 Conn Sup. 93. 

Del—Dammer v. Metropolitan Merchancfise Mart, 
Inc, Super, 199 A2d III, 7 Stacy 247. 

La.—South Central BeE TeL Co. v Telephone Secretary 
Service, Inc., Apfx, 279 So. 2d 798. 

N.Y—Miller v Kluger, 202 N.Y^2d 68, 10 AD.2d 
961. 

Judd v. Park Ave. Hospital 235 N.Y.SJd 843, 
37 Misc 2d 614> 235 N.YSJd 1023, IS 

AD.2d 766—West v. Aetna Cas. & Sur. Co., 266 
N.Y.S.2d 600, 49 MiscJd 28, mod on oth. grds. 
280 N.Y.S2d 795, 28 ADJd 745-OTeary v. 
Sealey, 271 KYSJ2& 55, 50 M5sc.2d 658—Edeab- 
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sum v. Cook's Travel Service, 293 N.Y.SJd 842,57 
Misc.2d 993. 

Ps—Cipriani v Del Tuna; 23 Beaver 118—Rearick v. 

Griffith, 27 D. A G2d 451, 10 Chest 365. 
Incuse tax retarns 
(2) Other matters. 

Cal—Wilson v Superior Court m and fix Sacramento 
County, 134 CalRptr. 130, 63 CA3d 825. 
m—Hawkins v. Wiggins, 415 N.EJd 1179, 47 ffl-Dec. 
866 92 OLAppJd 278 

NJ—UHmano v. Hartford Fire Ins. Co, 209 A2d 651, 
87 NJ.Super. 409. 

N.Y —Dd Terzo v Manufecturers Hanover Trust Gx, 
414 N Y.S 2d 701, 68 ADJd 865. 

Okl—Jones Packing Co. v. Cakhvefl, 510 P.2d 683. 
R.I—Novogrosb v. O^brien, 261 A2d 283, 106 R.L 
490. 

Tex—Crane v. Tuaks, 328 S.W.2d 434, 160 Tex. 182. 
Texhoma Stones, Inc. v. American Central Ins. 
Co., Qv App., 424 S.W.2d 466 err. ref. no rev. err. 
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70.35. CaL—Doak v. Superior Court fix Los Angeles 
County, 65 CalRptr. 193, 257 GA2d 825, 27 
AL.R3d 1362. 

Mo—State ex rel Bush v Effiott, 363 SWJd 631. 

§ 71(4).-Possession or 

Control 

Library References 
Pretrial Procedure <s=»354, 388. 

71. Ariz.—Stare Farm Ins. Go. v. Roberts, 398 PJtd 
671, 97 Ariz. 169. 

Cal—Stmod v Abadie, 5 CalRptr. 627, 181 GA2d 
737—CSty erf* Los Angeks v. Superior Court In and 
For Los Angdes County, 16 CalRptr. 851, 196 
CA.2d 743 

Goto.—Michael y. John Hancock Mul life Ins. Gx, 
334 P.2d 1090, 138 Cblo 450. 

Fla.—Bakerre v. Anderson, App., 294 SoJd 701. 

UL—CSty Sav. Ass’n v. Meosik, 260 N.E.2d lid 124 
IRApp.2d 34, 47 HLAppJd 670 
Kan.—Williams v Consolidated Investors, Inc, 472 
P-2d 248, 205 Kan. 728. 

Miss.—Mississippi Power Co. v. Harrison, 152 SoJd 
892, 247 Miss. 400. 

Mo —State ex rel Boswell v. Curds, App, 334 S.WJd 
757. 

NJ —Stephan v La Carte, 186 A2d 713, 77 NJ.Saper. 
443—Lakewood Trust Co. of Lakewood v. Fkfc&ty 
A Deposit Co. of Md, 195 A2d 503, 81 NJ.Super. 
329. 

N.Y.—Pohtzer v. City of New Yodc, 219 N.YJ^d 803. 
Baron v Giambmo, 245 KYjSJd 250; 19 
AD.2d 896 
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N.H.—Farnum v. Bristol-Myers Co., 219 A 2d 277, 107 
NJH. 165, 20 A.L.H3d 1423. 

N.Y. —Rzaaldi v Village Voice Inc, 365 N YS2d 199. 
47 A.DJd 180, ccrt dm. % Sa 153, 423 US 
883, 46 L£tL2d 112. 

Nanznxa v. Police Dept, of City of New York, 
341 N.YS2d 22, 73 M»c.2d 29. 

Wash.—Crenaa v. Ford Motor Co, 532 P.2d 290, 12 
WasttApp. 824, 

Wk.—City of Nttaah v. Alston, 142 N W.2d 232, 30 
Wk2d 596u 

Chtteh 

Ohio—Levin y. Oevriand Welding Co-, 187 N.EJd 
187, 118 Ohio App. 389, app dam 191 NE2d 
820, 175 Ohio St. 162. 

Entry on property 

m.—Rhodes v. Uniroyal, loo, 427 NE.2d 1380, 56 
DLDec. 834, 101 HLApp3d 328. 

N.Y.—Town v. Gardner & North Roofing & Siding 
Corp,, 293 N.Y.S.2d 97a 57 Misc.2d 1024 

93. N.Y.—Fibroc Products, Inc. v. Hooker Chemical 
CoqL, 206 N.Y.S.2d 659, 26 Misc.2d 779—Abby 
Furelring Corp. v. Ekctruspace Cotp., 234 NY 
S.2d 398, 37 Misc.2d 195 

Arnett 

Ga.—Thrift v. Vi-Vm Products, Inc., 215 S.R2d 709, 
134 GoApp. 717. 
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94.15. Cal—Scotsman Mig. Ca v Superior Court In 
and For Orange County, 51 CfcLRptr. 511, 242 
CA2d 527—Emerick v Sale# HiHs Hosp.- 
Newport Beach, 184 CaLRpCr. 92, 133 CA.3d 
575. 

NJ.—Cederiund v. Hub Loan Ca, 211 A.2d 809, 88 
NJLSuper. 238. 

N.Y.—Lefeowitz v. Cohen, 225 N.YA2d 587, 33 
Mba2d 138—Edwudes v. Southampton Hospital 
Aas’n, 278 N.Y.S.2d 283, 53 MaeJd 187. 

Oho— Lem v. Oevdaod Wddmg Ca, 187 N.E.2d 
187, 1)8 Ohio App. 389, app. dism. 191 NE.2d 
82a 175 Ohio St 162. 

Pa^—Rocmbfam v. United Natural Gas Ca, 11 D & 
C2d 340—Talley v. Fad, 35 D. A C2d 777, 113 

pxj. m 

Ranuteaf adtzer bottle 

SLY.—Natbony v. Vi-She Bottfang Corjx, 212 N.Y.S^d 
564. 

CUr 

N.Y.—Edwards v. Strathmore Hold, 223 N.YA2d 716, 
30 lAacid 48ft 

Ifc^l--J* - *- 

rwi PMC* 

N-Yj—P arker v. New York Tel Go, 262 N Yik2d 700, 
47 MbcJd 342, add. 265 N.Y-S-2d 740,24 A.D Jd 
1067. 

*4 2k Fla.—Ford Motor Co. *, H wee, App., 123 
Sold 572. 
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9430. N Y —Application of Reddish, 248 \ Y S 2d 
813, 42 Mwc 2d 6^1 

Ski lift 

N Y —Hayward v Willard Mountain, Inc , 266 N Y 
12d 453, 48 Mwc 2d 1032 
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94.40. Ark —Arkansas State Highway Commission v 
Stanley, 353 SW2d H3. 234 Ark 428, 4 AL 
R 3d 749 

N.Y.-Sbednck v Gary Land Corp, 187 N Y $ 2d 624, 
17 Mac 2d 850 

On the other hand, requests for pro¬ 
duction and inspection of various phys¬ 
ical or tangible objects have been de¬ 
nied.* 45 

94.45. Shopping cart 

N Y —Sullivan v Waldbaum, Inc, 453 N Y S 2d 254, 
89 A D 2d 861 
95. Privilege 

Mo—State ex rcl St. Louis County Transit Co v 
Walsh, App, 327 SW2d 713 

Films 

Fla.—Dodson v Persell, App, 365 So 2d 413, quashed, 
Sup, 390 So 2d 704, 19 A L R4th 1228, on re¬ 
mand, App, 392 So 2d 1008 
953. Fla —Spencer v Beverly, App, 307 So 2d 461. 
NY— Mudge v Thomas J Hughes Const Co. 225 
N.Y S 2d 833, 16 A D 2d 106, 95 A L R2d 1055- 
Bloom v New York City Transit Authority, 246 
N.Y.S 2d 414, 20 A D 2d 687—Wasmuth v Hinds- 
ToomeyAuto Corp, 331 NY S2d 804, 39 AD 2d 
723 

Tex.—Allen v Humphreys, 559 S.W 2d 798. 
Photographs of scene of accident 
(2) Other matters. 

NJ—McNeff v Jos L Muscarelks, Inc., 210 A 2d 814, 
88 NJ Super 124 

N.Y —Perry v Morse Cham Co, 202 N.Y.S 2d 594, 22 
A.D 2d 850 

Carney v, New York City Transit Authority, 229 
N.Y S.2d 798, 35 Misc.2d 76—Parker v. New York 
TeL Co, 262 NYS2d 700, 47 Masc2d 342, affd 
265 N.Y S-2d 740, 24 A.D.2d 1067—Hayward v. 
Willard Mountain, Inc, 266 NYS.2d 453, 48 
Misc.2d 1032 

Pictures of plaintiff 

Cal—Atchison, T & S F. Ry Co v Superior Court In 
and For Contra Costa County, 25 Cal Rptr 54, 208 
C.A 2d 73. 

Del—Olszewski v Howell, Super, 253 A.2d 77 
N Y.—Saccente v Toterhi, 314 NYS.2d 593, 35 
A D 2d 692. 

Discovery denied 

Mass.—Calvanese v W W Babcock Co, Inc, 412 
NE.2d 895, 10 Mass App 726 
Pa.—Holowis v Philadelphia Elec Co., 38 D & C2d 
26a 14 Chest. 108 

Denial held error 

La.—Nicholson v Holloway Planting Co, Inc, App, 
268 So 2d 74, affd. in pari, revd. m part on oth 
grds., Sup,, 284 So 2d 898 

Or.—Woosky v Dunning, 520 P.2d 340, 268 Or. 233 

Good erase for production must he shown 

Del—Hoey v Hawkins, 332 A.2d 403 
95.10. Fla.—Reynolds v Hofmann, App, 305 So 2d 
294. 

Iowa—Team Central, Inc v. Teamco, Inc, 271 N.W 2d 
914 

N.Y—Loughhn v. Miller, 284 N.YS2d 197, 55 
Misa2d 12—Chase v Patron Transmission Co, 
304 N Y S 2d 866, 61 Misc2d 200. 

Under court rule, although notice is 
served by plaintiff offering to submit 
plaintiff to physical examination by a 
doctor selected by defendant and de¬ 


fendant refuses such offer, plaintiff is 
required, prior to placing of case on 
calendar, to furnish to defendant medi¬ 
cal reports of those physicians who 
had previously treated or examined 
plaintiff and who would testify on his 
behalf. 9520 * 

95.20a. Purpose of rule 
N Y —Plottel v City of New York, 196 N Y S 2d 175, 
23 Mac 2d 33 

Relief from rule granted 

N Y —Plottel v City of New York, 196 N Y S 2d 175, 
23 Misc 2d 33 

95.25. Pa—Matychuck v. Purnell, 11 D & C.2d 507, 
73 Montg 427 

95.30. Colo—Fields v McNamara. 540 P2d 327, 
189 Colo 284. 

Ky —Vicars v Beaver Creek Mm. Co, 387 S W 2d 590 
NY—Moskowitz v. Seaman, 196 NY$2d 925, 10 
AD2d 635 

De Virgiho v Niosi. 194 NYS2d 237, 20 
Misc2d 302, motion den 2)8 NYS2d 580, 13 
A D 2d 972—Ligen v Ligeri, 202 N Y.S 2d 568, 22 
Misc 2d 124—Bruno v Green Bus Lines, Inc., 203 
N YS2d 246, 22 Misc 2d 194 
Pa—Coafau v Phillips, 18 D & C 2d 675 
95.35. N Y.—Yudenfreund v Mortimer, 195 N.Y 
S 2d 299, 9 A.D 2d 935 
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9545 La—Southwest Louisiana Elec Membership 
Corp v Duck, App 3 Civ., 418 So 2d 38, writ 
den. Sup, 422 So 2d 164 
95.50. N Y,—Held v. Sprtzer, 224 N Y.S 2d 52 
95.55. Analysis of vaccine 
N Y —Canter v American Cyammid Co., 173 N.Y.S 2d 
623, 5 AD 2d 513, resettled 174 NYS.2d 983, 6 
A D.2d 847 

95.60. N Y —Canter v American Cyammid Co, 173 
N Y S 2d 623, 5 A D.2d 513, resettled 174 N Y 
S 2d 983, 6 A D 2d 847 

95.70. Mo—Porter By and Through Aylward, v. 
Gottschall, 615 SW2d 63. 

N.Y—Duncan v. Hammond, 190 N.YS.2d 1018, 20 
Misc 2d 213—Melis v Ventas SS Co, 197 NY. 
S 2d 268, 23 Misc 2d 45 

Pa—Matychuck v Purnell, 11 D, & C2d 507, 73 
Montg 427—Talley v Ford, 35 D & C2d 777, 
113 PLJ 70. 

Permission refused 

N Y —Monti v New York City Transit Authority, 199 
N YS2d 882, 21 Misc 2d 940 
95.75. NY—Duncan v. Hammond, 190 NYS.2d 
1018, 20 Misc.2d 213 

Particular articles analyzed or tested 

(2) Other articles 

Ohio—Levm v Cleveland Welding Co, 187 NE2d 
187, 118 Ohio App 389, app dism 191 N.E2d 
820, 175 Ohio St 162 
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96. Ind—CJS. quoted in Lander v State, 154 
NE2d 507, 511, 238 Ind 680. 

Mass—Top Value Enterprises, Inc v. Borrellt, 216 
N E.2d 874, 350 Mass 722. 

Chattels 

SC—Ex parte Goodyear Tire & Rubber Co, 150 
SE2d 525, 248 SC 412 

Surveillance film. The contents 
of surveillance films and materials are 
subject to discovey in every instance 
where they are intended to be present¬ 
ed at the trial either for substantive, 
corroborative, or impeachment pur¬ 
poses and any work-product privilege 
that exists for the contents ceases once 
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the materials or testimony are intend¬ 
ed for trial use. 985 

983. Fla —Dodson v Persell, 390 So 2d 704,19 A.L. 

R4th 1228, on remand 392 So 2d 1008. 

§ 72. -Privileged Matter in Gen- 

eral 

Library References 
Pretrial Procedure ®=»356-358. 
358. 

9830. Fla.—Hart v Duncan, App., 233 So 2d 133 
N.Y.—Zucker v Rosenbaum, 234 N.Y.S2d 170 37 
Misc.2d 222 

No government privilege involved 
Am.—City of Phoenix v Peterson, 462 P.2d 829, II 
Anz.App 136. 

N.M—State ex rel. Atty. Gen. v First Judicial Dist 
Court of New Mexico, 629 P.2d 330, 96 N M 254 
N.Y—In re Park and Park Addition in Borough of 
Manhattan, City of New York, 250 N,Y.S.2d 664, 
43 Misc.2d 173 

III.—Monier v Chamberlain, 213 N.E-2d 425, 66 Ill. 

App.2d 472, affd. 221 N.E2d 410, 35 H1.2d 351 
“Privileged matter” construed 
NJ.—McNeff v. Jos. L MuscareUe, Inc, 210, A 2d 
814, 88 N.J Super. 124 

98.60. Ariz—State Farm Ins Co v Roberts, 398 
P.2d 671, 97 Anz 169. 

Cal—Swartzman v. Superior Court In and For Los 
Angeles County, 41 Cal Rptr 721, 231 C A 2d 195 
Fla.—Getter v. Yanks, App, 290 So 2d 543 
Ga.—Atlantic Coast Line R. Co. v Daugherty, 141 
S.E.2d 112, 111 Ga.App. 144. 

Ill.—Bauter v. Reding, 385 N.E.2d 886, 24 IILDec. 745, 
68 Ul.App 3d 171. 

La.—Nicholson v. Holloway Planting Co., Inc, App, 
268 So.2d 74, affd. m part, revd. m part on oth 
grds.. Sup, 284 So.2d 898 

Mo.—Black A White Cabs of St. Louis, Inc. v. Smith, 
App., 370 S.W2d 669—State ex rel Houser v. 
Goodman, App., 406 S.W.2d 121—State ex rel 
Williams v. Vardeman, App, 422 S.W.2d 400. 
Nev.—State ex rel. Tidvall v. Eighth Judicial Dist. 
Court, In and For Clark County, 539 P.2d 456, 91 
Nev. 520. 

N.H.—Famum v. Bristol-Myers Co, 219 A.2d 277, 107 
N.H. 165, 20 ALR.3d 1423 
NJ.—Lakewood Trust Co. of Lakewood v. Fidelity A 
Deposit Co. of Md., 195 A.2d 503, 81 NJ Super. 
329—McNeff v Jos L. Muscarelle, Inc., 210 A.2d 
814, 88 N.J Super. 124. 

N.M.—State ex rel. State Highway Commission v. Stem- 
kraus, 417 P.2d 431, 76 N.M. 617. 

N.Y.—Beilinson v. Board of Co-op. Educational Servic¬ 
es, 367 N.Y.S 2d 561, 48 A.D.2d 650 
<• Brown v. Adams, 203 N.Y.S.2d 277—Schuster v. 
City of New York, 203 N.YS.2d 278, 25 Misc.2d 
916—Stepps v. State, 294 N.Y.S.2d 862, 58 Misc.2d 
155. 

N.C.—Gustafson v. Gustafson, 158 S.E2d 619, 272 
N.C. 452. 

Pa.—Appeal of Hilton, 186 A.2d 635, 199 Pa.Super. 
586. 

Howell v. Spatz, 14 D. A C.2d 295, 75 Montg. 2, 
72 York, 175. 

Tex.—Allen v. Humphries, 559 S W.2d 798 
Limitstioii as to qttalifiedly privileged matter 
Miss.—Gamway v. Retail Credit Ca, 141 So.2d 727, 
244 Miss. 376. 

Investigatory records 
U.S.—Boyd V. Gullett, D.CMd., 64 F.R.D. 169. 
Confidential information not necessarily privi¬ 
leged 

Tex.—Automatic Drilling Machines, Inc. v. Miller, 515 
S.W.2d 256. 

Government records and papers 

Colo.—Martinelli v. District* Court In and For City and 
County of Denver, 612 P.2d 1083, 199 Colo 163. 


N Y.—City of New York v BasTop Shelters, Inc, 428 
N Y S 2d 784, 104 Mtsc 2d 702, 

Disclosure necessary to administration of jus¬ 
tice 

Cal —Boling v Superior Court In and For Santa Clara 
County, 164 Cal Rptr 432, 105 C.A,3d 430 
99. Cal—Chronicle Pub Co v. Superior Court In 
and For City and County of San Francisco, 7 
Cal Rptr. 109, 354 P 2d 637, 54 C2d 548. 

IU.—City of Chicago v Shayne, 196 N.E2d 521, 46 
III,App 2d 33 

Iowa—Robbins v Iowa-Illinois Gas A Elec. Co, 160 
NW2d 847 

Kan — Alsoke v Miller, 412 P 2d 1007, 196 Kaa. 547 
N.Y.—Ciaffone v Manhattantown, Inc., 246 N.Y.S 2d 
804, 20 A.D 2d 666—Linton v. Lehigh VaL R. Co., 
269 NYS2d 490, 25 AJD2d 334 
Pa.—Mellin v City of A Hen town, 430 A.2d 1048, 60 
Pa Cmwhh 114 
Manuals 

N Y.—Upstate Loan Co v. Bills, 208 N.Y5 2d 264, 25 
Mi$c,2d 925 

Doctor’s professional liability policy 
Term —Crowe v Provost, 374 S.W.2d 645, 52 Tenn. 
App 397. 

Confidentiality yields to greater interest in as¬ 
suring substantial justice 
NJ.—Lakewood Trust Co of Lakewood v Fidelity A 
Deposit Co of Md., 195 A.2d 503, 81 NJJSuper. 
329 

99.5. Cal.—Wilson v. Superior Court in and for Sac¬ 
ramento County, 134 Cal.Rptr. 130, 63 CA.3d 
825. 

Colo —Week v District Court of Second Judicial Disl, 
422 P.2d 46, 161 Colo. 384, 31 A.L.R3d 552. 
Fla.—Roberts v Jardme, App., 358 So.2d 588, app. 

after remand 366 So 2d 124 
N.Y.—Moskowitz v McQueen, 236 N.YS.2d 919, 38 
Misc 2d 1053—In re Newton's Will, 309 N.YS.26 
284, 62 Misc.2d 553. 

Tex.—Dobbins v Gardner, Civ.App., 377 S.W.2d 665, 
err. ref no rev. err 

Waiver not shown 

Colo —Mueller v. District Court In and For City and 
County of Denver, 610 P.2d 104, 199 Cokx 430. 
Del.—Shipman v. Division of Social Services, Fam.Ct, 
442 A.2d 101, affd. Sup., 460 A.2d 528. 

NY—Lynch v. Lewis County, 326 N.Y.S^d 24o, 6, 
Misc.2d 243. 

Wash —Bond v. Independent Order of Foresters, 421 
P.2d 351, 69 Wash.2d 879, 25 AL.R.3d 1394. 

Notwithstanding the fact that a doc¬ 
ument may not be strictly privileged, 
its production may sometimes consti¬ 
tute an unreasonable invasion of the 
right of privacy. 99 * 

993a. Mo —State ex rd Boswell v. Curtis, App., 334 
S.W.2d 757. 

Employer cannot assert emptoyees.rigbt 
Fla.—North Florida Regional Hosp., Inc. v. Douglas, 
App. 1 Dist., 454 So.2d 759. 
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99,10. N.M.—Salazare v. St. Vincent Hospital, App., 
631 P.2d 315, 96 N.M. 409, affcL in part, revd. m 
part, on Oth grds 619 P.2d 823, 95 N.M 147. 
N.Y.—Primitive Christian Church, Inc. v. Torres Fami¬ 
ly, Inc., 363 N.Y S.2d 714, 80 Misc,2d 494. 

Brunswick Corp. v. Aetna Cas. A Sur. Ca 269 
N.Y.S.2d 30, 49 Misc.2d 1018, mod. on oth. grds. 
278 N.Y,S.2d 459, 27 A.D.2d 182. 

Okl.—Matchen v McGahey, 455 P-2d 52. 

Pa.—Appeal of Hilton, 186 A.2d 635, 199 Pa^uper. 
586 

Wis.—Davison v St Paul Fire A Maxine Ins. Ox, 248 
N.W.2d 433, 75 WisJd 190. 

99.15. Tex,—Dobbins v. Gardner, CSvApm 377 
S.W 2d 665, err. ref. no rev. err. 


DISCOVERY i 

Page 

Privilege and exemption accorded prims 
presumption of disfavor 
N.Y.—Cobalen v. Newsday, Ino, 228 N.Y.S.2 
99 39. Coon. —Jacques v. Cassidy, 257 AM 
CocoSup 212. 

IH—Sbere v Marshall Field A Ca, 327 N.E.2d 
III App. 3d 728 

Ma—Truck Ins. Exchange v. Hoot, App., 590 , 
425. 

NY—Johnson v. Board of Ed of City of New 
220 N.Y SM 362, 31 Mjsc.2d 810—Bra 
Corp. v. Aetna Cas. A Sax. Ca, 269 RY S 
49 Misc. 2d 1018, mod. on ock grds. 278 N. 
459, 27 K.DM 182—Primitive Christian C 
Inc. v. Tones Famihy, Inc., 363 N.YSJd 1 
MiscJd 494. 

Pa.—Berg v. J. C Carfisk Ca, 9 Comb. 136. 
Wash.—Mebust v. Mayco Mfg. Co., 506 P.2d 
Wash. App. 359. 

Wis.—Wisconsin Steel Treating A Blasting Co v 
bn, 127 NWJ2d 5, 23 Wis.2d 379, 

Accountnat-cliest relationship 
US.— VS. v Pizza D.CN.Y„ 260 FSupp. 216 
Cola—Pattie Lea, Inc v. District Court of <3 
County of Denver, 423 P.2d 27, 161 Cola ^ 
A.L.R.3d 110a 

(2) Work papers of accountant 
Cal.—Elmore v Superior Court In and For 
County, 63 Cal Rptr. 307, 255 CLA.2d 635. 

Term “not privileged” construed 
CaL—Sierra Vista Hospital v. Superior Court - 
Luis Obispo Comity, 56 Cal.Rptr 387, 248 < 
359. 

99.35. Fla.—Maxwell v. Pine Gas Corjx, Apj 
So. 2d 602. 

N.Y.—Schuster v.Qty ofNew York, 191 N.Y.S: 
20 Misc. 2d 516 519. 

Members of board of assessors 

(2) Other matters. 

Mich.—Xerox Corp. v. City of Detroit, 184 h 
919, 384 Mich. 574. 

Held not privileged 

Hawaii—Tighe v. City and County of Honolul 
P.2d 1345, 55 Haw. 42a 
NJ.—Lakewood Trust Co. of Lakewood v. Fkh 
Deposit Ca of MiL, 195 A-2d 503, 81 N J 
329. 

N.Y.—Sdigson v. Fidelity A Cas. Co. ofNew Yoi 
N.Y.S.2d 986, 36 A.D.2d 919, affd. 277 1 
675, 29 N.Y.2d 828, 327 N YSM 662. 

Sdigson v. Fidelity A Cas. Ca ofNew Yoi 
N.Y-S-2d 389, affirmed 320 N.Y.S^d 91 
Misc.2d 110, affd. 320 N.Y^2d 986, 36 i 
919, affi 327 N.Y^Jd 662, 29 N.Y.2d 82 
NJE2d 675. 

Tex.—Benson v. San Antonio Sav. AssX 374 2 
423. 

99.40. Government privilege 
Md.—Hamilton v. Vodow, 414 AJ2d 914,287 M 
10 AL.R.4th333. 

99.45. CaL—San Diego Professional Ass’n v. Si 
Court of San Diego County, 23 CaL Rptr. 32 
P^d 448, 58 C2d 194, 97 AX.R.2d 761. 
ILL—Monier v. Chamberlain, 213 N.E.2d 425, 
App.2d 472, affd 221 N.E.2d 410, 35 DU 
Disciplinary proceeding against attorney 
CaL—Brotsky v. State Bar of CaL, 19 CaLRpfc 
368 P-2d 697, 57 C2d 287, 94 A.LR-M 

Privilege not drown 

Fk.—Local 415, Miami Joint Council of Intern. 1 
Garment Workers’ Union v. Wifiiam Weita 
App, 141 So.2d 18, 

HL—Stickler v. McCarthy. 212 RR2d 723, < 
AppJM 1, affd. in part, revd. m part oo oth 
224 N.E-2d 827, 27 W2A 48. 

N.Y.—Application of City of Rochester; 293 N. 
475. 57 Misa2ti 645. 

995ft, Cat—Edgar v. Superior Court lor C4! 
County, 148 CaLRptr. 687, 84CA.3d 430. 
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§72 DISCOVERY 

Pao* 225 

Mkm-—Tbennonwtt, lac. v. ShiBer, 135 N.WJd 43, 
271 Mina. 79. 

N.Y—WHInra Kau fman Associates v Levy, 345 N.Y. 
S2d 836, 74 Mk-2d 209—Prnmtjvc Qurutian 
Cbnrcfc, lac. v. Torres Fama*y, Inc, 363 N.Y.SJd 

714, 80 Msc2d 494 

Masking of hospital records 

Mo—State ex rd Beaoct v Randal, 431 S.WJd 107 

1* Gd—Safeway Stans, lac v. Superior Court la and 
Foe Alamed a Cowrty, 14 CaLRptr 243, 193 
C,A2d27a 

DeL—Texacto, lac v. Phoenix Sted Corpu, Ch., 264 
AJd 523. 

R»-—A fftfi a fcd of Florida, lac v. U-Need Sundries, 
lac, App, 397 SolM 764, 

v. OamberiMC 213 NJBJd 425, 66 UL 
AppJd 472, afid. 221 N.EJd 410, 35 III 351 

IwL—Estate of Vodker, 396 N.EJd 398. 182 lad. App 
65a 

Moo*.—State ex «L Union 03 Go, of CaL v. Distna 
Court of figteh Jucficial Dec In and For Cascade 
Comity, 503 PJd 1008, 160 Mont 229. 

Nev.—dark v. Second Judicial Dut Court, 692 P.2d 
512. 

N.Y.—Kansas City Fire A Marine Ins. Co. v. Hartford 
Ins. Group, 351 N YiL2d 767, 43 ADJd 888— 
CSty of Ehrara v. Larry Walter, Inc, 453 N.Y5.2d 
259, 89 AJDJd &5, app. after remand 489 N.Y. 
S_2d 424. Ill ADJd 553. 

Beach v. 00 Transfer Corp., 199 N.Y.SJd 74,23 
Mnc2d 47. 

N.C—waiis V. Duke Power Co, 229 S.EJd 191, 291 
N.C 19. 

Pa.— McTjmghhn v. Burdette, 39 Wash. 224. 

Tex.—Harrell v. Atlantic Refining Co., GvApp., 339 
S.WJd 548, err. ret no rev. err. 

Ax applied to state me n t of facts 

Alaska—American Nat Watenaattress Coop v Man- 
vile, 642 PJd 133ft 

C^pontekiMied 

CaL—Stem Vista Hospital v. Superior Court for San 
Lms OMspo County, 56 CalRptr. 387, 248 C-AJd 
359. 

HL—Day v. minots Power Co, 199 NJEJd 802, 50 
DLAppJd 52. 

Me narrowly corntned 

N.Y.—Kenford Co^ Inc. v. Erie County, 390 N.Y.SJd 

715, 55 AJD-2d 466. 

U. U.S.—Republic Gear Co. v. Borg-Warner Corp., 
CLAN Y., 38? FJd 551. 

Ala.—Ex parte May, 393 SoJd 1006. 

CaL—Scotsman Mlg. Co. v. Superior Court In and For 
Orange County, App* 51 CalRptr. 511, 242 
CAJd 527—Bmmefl v. Superior Court of Alame¬ 
da County, 62 CaLRptr. 458, 254 CLAJd 720. 

Del—Graham v. Affivchabnen Mfg. Co, 188 AJd 
125, 41 Dd-Ch. 78. 

Fk.—Pmefias County v. Carisoo, 242 SoJd 714 

Ford Motor CO. v. Havre, App* 123 SoJd 572— 
Dade Comity By and Through Board of County 
Corners v, Bosch, App., 133 So.2d 578—Dade 
County v. Monroe, App, 237 SoJd 598—Fogarty 
Bros. Transfer Co. v. Peri ri n s, App, 250 So2d 655. 

Ga.—Setaers Super Stores of Ga* lac v. Higgms, 121 
SLE.2d 305,104 GaJtpp. 116—McMSbrn v. Gener- 
. al Motor* Corp* 179 S.EJd 99, 122 GcApp 855. 

fed.—Newton v. Yates, 353 NJSJd 485. 170ImLApp. 
486. 

Kac—Abefice v. hffiier, 412 PJd 1007, 196 Kan. 547. 

Md.—Wtaoriheuu v. Maryland Stale Bd. of Censors, 
258 AJd 24a 255 Md. 297, afiH. 91 SCL 966, 401 
US. 4*a 28 USdJd 205. * 

Mow—State ex reL St Louis Pubic Service Co. v. 
Wdiffim, 351 RWJd 22-State ex tel Missouri 
Pubic Service Go. v. Effiott. 434 RWJd 532— 
Par ki ng Sywesas, |ac v. Kansas City Downtow n 
Redevelopment Corpu, 516 S.WJd 1L 

Ndfe-Haarimes v. Gordon, 141K.WJd 856,180 Neb, 
189. 


NJ—Kaplan v Jones, 185 A 2d 248, 77 NJ Super 
31—Stephan v La Cone, 186 A2d 713, 77 NJ Su¬ 
per 443 

N Y —Frey v First Nat, Bank of Fteschmanns, 249 
NYS2d 348, 21 A D2d 709—Bennett v Troy 
Record Co, 269 N YS2d 213, 25 AD 2d 799- 
Gugbano v Levi, 262 N Y.S.2d 372, 24 AD 2d 
591—Meadow Brook Nat Bank v tenner, 266 
N.Y.S.2d 914, 25 AD 2d 436—Albino v Schwab 
Bros Tracking, Inc, 278 N.YS2d 78a 27 ADJd 
901—Nicholson v Henderson, 289 N.Y.S.2d 381, 
29 AD 2d 939—Allied Artists Picture Corp v 
Max L. Raab Productions, Inc, 327 N Y.S 2d 167, 
38 A.D 2d 537—Wood_v. Sardt’s Restaurant Corp., 
366 N.Y.S 2d 150, 47 A D 2d 870. 

N.C—Willis v Duke Power Co., 229 S.EJd 191, 291 
N.C 19 

‘ Giro—Robinson v Ferguson, 149 N.EJd 152, 105 Ohio 
App 311, reconsideration den. 152 NEJd 157, 105 
Kelly v Nationwide Mut Ins Co, 188 NEJd 

445 

Pa.—GBsson v Carlin, 34 D A C 2d 433, 83 Montg 
269, 56 Mun 280, App quashed 204 A2d 285, 204 
PaSuper. 335—Ccfen. v. Pierson, 35 D & C.2d 
649—Holowis v Philadelphia Elec Co., 38 D A 
G2d 260, 14 Chest 108—In re Townsend’s Will, 
16 Fiduciary 244. 

R-I—Fireman’s Fund Ins. Co v. McAJpme, 391 A 2d 
84, 120 R.Z. 744. 

Tex.—Shirley v Dalby, CivApp, 384 SW2d 362, err 
ref. no rev. err. 

Va.—Rakes v Fulcher, 172 SEJd 751, 210 Va. 542. 

Wis.—State ex rd Youinans v. Owens, 137 N.W.2d 
47a 28 Ws.2d 672, mod. on oth- grds. and reh 
dec 139 NW 2d 241, 28 WisJd 672—Fredenck- 
soo v. Louisville Ladder Co., 191 N W2d 193, 52 
. Wis. 2d 776. 

Reason for rale 

(3) Other reasons. 

Cal—American Mut Liability Ins. Co v. Superior 
Court For Sacramento County, 113 CaLRptr 561, 
38 C A 3d 579. 

Micb.—Roe v Cherry-Bundl Corp, 184 NW2d 350, 
28 MickApp 41 

Wis.—State ex rd Dudek v Circuit Court for Milwau¬ 
kee County, 150 N.WJd 387, 34 W K .2d 559. 

Work sheets and files, etc. 

Cal—American Mut Liabihty Ins. Co. v Superior 
Court For Sacramento County, 113 CalRptr. 561, 
38 C-A3d 579 

N Y,—People v Marshall 172 N YS.2d 237, 5 ADJd 
352, affil 188 N.Y.S.2d 213, 6 NY 2d 823, 159 
N.E.2d 698 

Theory of “work product” doctrine 

CaL—Greyhound Corp v. Superior Court In and For 
Merced County, 15 CaLRptr 9a 364 P.2d 266, 56 
CJd 355. 

Mack v Superior Court In and Fen* Sacramento 
County, 66 CalRptr. 280, 259 C.A.2d 7. 

Mick—J. A Utley Co v. Barchart, 126 N.W.2d 696, 
372 Mich. 367 

N.Y.—Johnson, Drake & Piper, Inc. v. State, 309 NY 
SJd 645, 62 Misc 2d 725. 

“Work product” doctrine held inapplicable 

Ait—-Curbo v. Harlan, 490 S.W 2d 467, 253 Ark. 816 

Cal—Greyhound Corp. v Superior Court In and For 
Merced County, 15 CalRptr. 9a 364 P 2d 266, 56 
CJd 355. 

DeL—Texaco, Inc. v. Phoenix Sted Corp., Ch, 264 
AJd 523. 

Fk.—Surf Drugs, Inc. v. Vermette, 236 So 2d 108, conf. 
to, App., 236 So.2d 148—Nationwide Ins. Co, 
Pinellas County v. Monroe, App., 276 So. 2d 547. 

EL—Motner v. Chamberlain, 221 N.EJd 4ia 35 UL2d 
351, 18 A L R3d 471. 

Jost v. Hill 201 N E.2d 468, 51 DLAppJd 43a 

NJL—Riddle Spring Realty Co. v. State, 220 A2d 751, 
107 N.H. 271. 

N-Y.—Rodriguez v. City of New York, 289 N.Y.S.2d 
233, 29 AD.2d 962. 


Matter held not privileged 
Cal —Shepherd v Superior Court of Alameda County, 
130 CalRptr- 257, 550 P 2d 161, 17 C3d 107 
Colo —Bernard! v Community Hospital Ass’n, 443 
P 2d 708, 166 Colo 280. 

Fla.—Dade County By and Through Board of County 
Cbm'rs v Bosch, App., 133 So 2d 578 
La —Succession of Norton, 351 So 2d 107 
Mich—J A Utley Co v Borchard, 126 NW.2d 696, 
372 Mich. 367 

Mmn— I .wnmg er v. Swadner, 156 N.WJd 254, 279 
Mmn 251 

Mo—State ex rd Great American Ins. Co. v Smith, 
574 S W 2d 379. 

N H.—Riddle Spring Realty Co v. State, 220 A.2d 751, 
107 N.H 271. 

NJ.—Empire Mut Ins Co v Bar-Mar Trucking Co., 
237 A2d 646, 98 NJ.Super 463. 

N Y —Colbert v Home Indem Co., 259 N Y.S 2d 36, 
45 MiscJd 1093, affd 265 NY.S2d 893, 24 
AD 2d 1080—Erfert v Bush, 272 N.Y S 2d 862, 51 
Misc.2d 248, rearg den 273 N.Y.S.2d 557, 51 
Misc.2d 500, mod on oth grds. 279 N.Y S 2d 368, 
27 ADJd 950, affd 238 N.E.2d 759, 22 N.Y.2d 
681, 291 N.Y S 2d 372 

Tcnn.—MacDonnell y Blankenship, 417 S.W.2d 713, 57 
Teon.App. 224 

Utah—Jackson v Kennecott Copper Corp-, 495 P2d 
1254, 27 Utah2d 310. 

Work product rale not violated 

Alaska—Security Industries, Inc. v. Fickus, 439 P.2d 
172 

NJ —Metaisaits Corp. v Weiss, 184 AJd 435, 76 
NJ.Supcr 291—Dougherty v Gcllenthm, 239 
A2d 280, 99 NJ Super. 283. 

Transcript of record made by court reporter 
employed by litigant 

Fla.—Sronhardt v. Greenhaius, App, 168 So 2d 200 
Notwithstanding showing of good cause 
U.S.—Ortiz v. HLH. Products Co., D.CDd., 39 
F.R.D 41. 

Scope of “work product” doctrine 
CaL—Kenney v. Superior Court In and For Yolo Coun¬ 
ty, 63 CalRptr. 84, 255 C.A.2d 106—Southern 
Pac. Co. v. Shasta County Superior Court, 83 
CalRptr 231, 3 C.A3d 195. 

Ill—Monier v Chamberlain, 221 N.E.2d410, 35 HI 2d 
351, 18 ALJUd 471 

Minn.—Leminger v Swadner, 156 N.WJd 254, 279 
Mmn. 251 

“Work product” defined 

N H —Riddle Spring Realty Co v State, 220 A2d 751, 
107 N.H 271 

Wis.—Crull v. Preferred Risk Mut Ins. Co, 153 
N.W.2d 591, 36 Wk2d 464 

Purpose 

N.H—Riddle Spring Realty Co. v. State, 220 A 2d 751, 
107 N.H 271. 

Basis for exemption 

La.—Somer v Louisiana Power A Light Co, App, 272 
So 2d 32. 

N.H —Riddle Spring Realty Co. v State, 220 A 2d 751, 
107 N H. 271 

Matters constituting “work product” 

Cal.—Kenney v. Superior Court In and For Yolo Coun¬ 
ty, 63 CalRptr. 84, 255 C.A2d 106. 

Fla.—Surf Drugs, Inc v Vermette, 236 So 2d 108, conf. 
to, App,, 236 So.2d 148 

N H —Riddle Spring Realty Co. y State, 220 A2d 751, 
107 NH. 271 

N.Y-—S N- Hoffert Diamond Co. v. Valentine, 285 
NYS.2d 129, 29 ADJd 517—Warren v. New 
York City Transit Authority, 310 N.Y S 2d 277, 84 
ADJd 749' 

Old —Lisle v Owens, 521 PJd 1375 
Wis—Crull v. Preferred Risk Mut Ins. Co, 153 
NW2d 591, 36 Wis 2d 464, 



27 CJS 81 


"Work product’* subject to discovery for good 
cause 

Minn—Leininger v. Swadner, 156 N.W.2d 254, 279 
Minn 251. 

N.H.— Riddle Spring Realty Co. v State, 220 A.2d 751 
107 NH 271. 

Wis.—Crull v. Preferred Risk Mut. Ins. Co 153 
N.W.2d 591, 36 Wis.2d 464, ' " 

Accountant not within work product rule 
US.—Application of Rashba and Pokart, DCNY 
271 F.Supp 946 ‘ 

Protected “work product” defined 

Conn.—Stanley Works v New Britain Redevelopment 
Agency, 230 A.2d 9, 155 Conn 86. 

Wyo—Thomas v. Harrison, 634 P.2d 328. 

Restriction construed narrowly 
NJ —Dougherty v. Gellenthm, 239 A 2d 280, 99 NJ 
Super. 283 

Appraiser’s report 

(1) Held work product of attorney not subject to 
discovery. 

Fla.—Carlson v. Pinellas County, App., 227 So.2d 703, 
writ discharged, mod. on oth. grds, Sup, 242 So 2d 
714 

(2) Held subject to discovery and not work product 
of attorney. 

Ill.—City of Bloomington v. Quinn, 252 N.E2d 10, 114 
. Ill App 2d 145. 

S.C—South Carolina State Highway Dept. v. Booker, 
195 S.E2d 615, 260 SC 245. 

Reciprocal right of condemnor after discovery 
by condemnee 

Fla—Pinellas County v. Carlson, 242 So 2d 714. 

Corbett Motor Supply, Inc v. City of Orlando, 
App., 245 So 2d 93. 

Work-product doctrine applicable even when 
client is corporation 

Colo.—A v. District Court of Second Judicial Dist, 550 
P.2d 315, 191 Colo. 10, cert. den. 97 S Ct. 737,429 
U.S. 1040, 50 L.Ed 2d 751. 

Determination of case-by-case basis 
Cal —City of Long Beach v. Superior Court of Los 
Angeles County, 134 Cal Rptr 468, 64 C.A.3d 65. 
Client may claim privilege 
Cal —Fellows v. Superior Court for Los Angeles Coun¬ 
ty, 166 CaLRptr. 274, 108 C.A.3d 55 
“Work product” may be discovered when at 
issue 

Mass.—Ward v. Peabody, 405 N.E2d 973. 
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1.10. Cal.—Grand Lake Drive In, Inc. v. Superior 
Court In and For Alameda County, 3 Cal Rptr. 
621, 179 CA.2d 122, 86 A.L.R.2d 129. 

Fla.—American Ladder & Scaffold Co v. Eadie, App, 
120 $o.2d 65. 

Mo —State ex rel. Mueller v Dixon, App, 456 S.W.2d 
594. 

NJ.—Sicpa North America, Ipc. v. Donaldson Enter¬ 
prises, Inc., 430 A.2d 262, 179 NJ.Super 56 
Wash.—Kammerer v. Western Gear Corp., 635 P.2d 
708, 96 Wash.2d 416. 

Kammerer v. Western Gear Corp., 618 P.2d 
1330, 27 WasEApp 512, affd„ 635 P-2d 708, 96 
Wash.2d 416. 

Client’s action against attorney waives privilege 
Conn.—Tunick v. Day, Berry & Howard, 486 A.2d 
1147, 40 Conn.Sup. 216. 

Attorney may not waive privilege without 
dient’a consent 

W».—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wh.2d 559. 

Matters not constituting waiver 

CaL—Fellows v. Superior Court for Los Angeles Coun¬ 
ty, 166 Cal-Rptr. 274, 108 C.A.3d 55 
Fla.—Hartstone Concrete Products Co. v. Ivancevch, 
App, 200 So.2d 234—Travelers Ins. Co. v. Habe- 
low, App. 5 Dist., 405 SoJd 1361. 


Lapse of time 

Del —Hopkins v Chesapeake Utilities Corp., Super., 
300 A 2d 12 

1.15. Cal —Mowry v Superior Court In rad For El 
Dorado County, 20 Cal Rptr 698, 202 CA-2d 
229 

Del— MacManus v Food Fair Stores, Inc., Super., 188 
A 2d 678, 5 Storey 554 

Fla—Shawmut Van Lines, Inc v Small, App., 148 
So 2d 556 

Ill —Momer v Chamberlain, 221 N E2d 410, 35 BL2d 
351, 18 AL R3d 471, 

Kan.—Alseike v. Miller, 412 P.2d 1007, 196 Kao. 547 
La.—Davis v Poelman, App, 178 So.2d 306, writ 
issued 179 So 2d 432, 248 La. 448. 

Mich—Powers v. City of Troy, 184 NW.2d 340, 28 
Mich App 24 

Mo—State ex rel Great American Ins. Co v Smith, 
574 S W 2d 379, overruling State ex rd. Great 
American Insurance Co. v. Smith, 563 S.W.2d 61 
N Y.—Cohen v Hardy, 258 N.Y3.2d I0Q3, 23 A.D.2d 
793 

Brunswick Corp v Aetna Cas. & Sur. Co., 269 
N.Y S.2d 30, 49 Misc.2d 1018, mod. on oth. grds. 
278 N Y.S.2d 459, 27 A D.2d 182—Hirsh v City 
Store Front Gates Mfg. Corp., 334 N.Y.S.2d 942, 
70 Misc.2d 733 

Tex —Allen v Humphreys, 559 S.W 2d 798. 

Wis —State ex rel. Dudek v. Circuit Coart fix Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Writing not so obtained or prepared 

(2) Other writings. 

Ill—Stimpert v. Abdnour, 173 N.E2d 817, 30 BL 
App.2d 159, affd, 179 NJE2d 602, 24 III 2d 26. 

Reports of physicians who examined plaintiff 
La.—Mangram v Powell, App., 181 Sa2d 400 
1.20. N Y —Whittington v. Rectors of Church of Ad¬ 
vent, 387 N.Y S 2d 674, 54 A.D.2d 732. 

Matters held not privileged 
Pa.—Hirsch v_ City of Philadelphia, 17 D. & C2d 461. 
Discoverable only in carefully Hunted circum¬ 
stances 

Ga.—Georgia Intern. Life Ins. Co. v. Boney, 228 S.E2d 
731, 139 Ga.App. 575. 

135. Alaska—American Nat Watermattress Corp. v. 
Manville, 642 P.2d 1330. 

Ill-Srimpert v. Abdnour, 173 NJEL2d 817, 30 IH. 

App 2d 159, affd. 179 N E2d 602, 24 DL2d 26 
Mich.—Powers v. City of Troy, 184 N.W.2d 340, 28 
Mich.App. 24 

N Y—WasgoM v. Kiamesha Concord, Inc, 273 N.Y. 
S.2d 279, 51 Mxsc 2d 456. 

Privilege not absolute 

CaL—American Mut. liability Ins. Co. v. Superior 
Court For Sacramento County, 113 Cal.Rptr, 561, 
38 GA.3d 579 

NJ.—Franklin v Milner, 375 A.2d 1244, 150 NJ.Su- 
per. 456. 

1.30. Ariz.—Zimmerman v. Superior Court In and 
For Maricopa County, 402 P.2d 212, 98 Ariz. 85, 
18 A.L R.3d 909. % . 

Conn.—Stanley Works v New Britain Redevelopment 
Agency, 230 A.2d 9, 155 Coon. 86. 

Ill—Cox v. Yellow Cab Co., 337 N.E2d 15, 61 BL2d 
416 

Mich-Powers v. City of Troy, 184 N.WJd 340, 28 
Mich.App. 24. 

Mo.—State ex rel St Louis Pobbc Service Co. v. 

McMUkan, 351 S.WJd 22. - 

N H.—D umas v. State Farm Mut Auto. Ins. Co„ 274 
A.2d 781, ill N.H 43. 

N.Y.—Beach v. Oil Transfer Corp.. 199 N.Y-SOd 74,23 
Misc.2d 47—Opohner v. Joint Queeasview Boosing 
Enterprise, Inc, 213 NYiJd 921, 27 MiscJd 
973—Lachowitz v. Child’s HospitaL 225 RY-SJd 
123, 32 Misc.2d 386—RayBte Elec. Corp. v. New 
• York Fire Ins. Co., 259 N.Y-R2d 641, 46 MgscJd 
361—Menyweather v. Niagara Frontier Transit 
System, Inc, 279 N.Y^Jd 207, 53 MiscJd 373. 
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Term—Medic Ambulance Service v McAdams, 392 
SW.2d 103, 216 Term. 304 

Wts.—State ex ret Dudek v. Circuit Court for Milwau¬ 
kee County, ISO N W.2d 387, 34 Wfe.2d 559. 
Photographs not privileged perse 

Mo—Wren v. St. Loess Pubhc Service Go, App, 355 
S W.2d 365. 

Dd - Johns v. Cay of W2mmgtoo» Super., 227 AJd 
571. 

N.Y —Mudge v. Thomas J. Hughe* Const Co, 225 
N.YS.2d 833, 16 A.2d 106, 95 A-LRJd 1055. 

Murdtck v. Bush, 254 N.Y.SJd 54, 44 Mac3d 
527. 

135, HL—Momer v. Chamberlain, 213 N.EZd 425, 
66 m.App.2d 472, affil 221 N.E2d 410, 35 HL2d 
351—Golmmas v. Fred Tefteftuuam Const Cou, 
251 N.E2d 314, 112 DLAppJd 445. 

Mfoh.—Powers v Oty of Troy, 184 KE3d 340, 28 
Mich.App. 24. 

Neb —Haarhues v. Gordon, 141 N.WJd 856, 180 Neb. 
189 

N.Y.—Menyweather v. Niagara Frontier Transit Sys¬ 
tem, Inc., 279 N.YE2d 207, 53 Misc.2d 373-Sa- 
glettv Werner Spitz Const Cd, 319 N.YA2d 207, 
65 Misc2d 883. 

OkL—Lisle v Owens, 521 P.2d 1375. 

1.40. N.Y.—Opohner v. Joint Queeasview Housing 
Enterprise, Inc., 213 N.Y.S.2d 921, 27 hfiscJd 
973—In re Park and Park Addition m Borough of 
Manhattan, City of New York, 250 N.Y-SJd 664, 
43 Mtsc.2d 173—Doughty v. Greenberg, 250 N.Y. 
S.2d 681, 43 Misc.2d 267. 

Wis.—State ex rd. Doddt v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 WisJd 559 

Bus driver’s report of accident 

(2) Otter instances. 

N.Y.—O’Neill v. Manhattan and Bronx Surface Transit 
Operating Authority, 277 RY 53d 771,27 AJ)-2d 
185. 

NC—Craddock v. Queen City Conch Co, 141 EE2d 
798, 264 N.C 380. 

Particular documents held not privileged 

(2) Other matters. 

CaL—City and County of San Francisco v. Superior 
Court In and For City and County of San Francis¬ 
co, 327 P.2d 195, 161 CAJd 653. 

Mo.—Chandler v. New Moon Homes, Inc, 418 SLW.2d 
13a 

Communicstk»i of insured to insurer 

(1) Ordinarily such communication is privileged on 

theory insurer is agent of attorney. 

DL—Momer v Chamberlain, 213 N-EJd 425, 66 HL 
AppJd 472, affd. 221 NJE2d 410, 35 DL2d 351. 

Neb.—Bralchage v. Graff, 206 N.W 2d 45, 190 Neb. 53. 

Wyo.—Thomas v. Harrison, 634 P.2d 328. 

(2) Discovery not to be denied as matter of law. 

N.H.—Hartford Ace. & Intern. Co. v. Cutter, 229 AJ2d 

173, 108 N.H. 112. 

(3) Not protected in d e c l a r a t o r y judgment, action on 

pobey. 

RY.—Firemen's Ins. Co. of Newark, N J. v. Gray, 342 
N.YjSJd 501, 41 A.D.2d 863. 

L45. La.—Scalier v. Louisiana Power & Light Oo* 
App., 272 SoJd 32. 

tagtJXJ 

2. Fla.—Ashcraft v. Harvey, App* 315 Sa2d 530. 

Iowa—Team Central, Inc. v. Teamco, Inc* 271 N.W.2d 
914. 

N.Y—Wckh v. Globe Indem. Co^ 267 N.Y.SJd 48,25 
AJDJd 70. 

Particular documents held not privileged 

(3) Otter documents. 

UE—Bdback v. Wilson Freight F or w a rd ing Go* D.C 
Pil, 40 FJLD. 1& 

HL—McGffl v Dfinois Power Cfc, 163 NEJd 454, 18 
IR2d 242 

NJ.—Nor&te v. Pennsylvania, R. Co, 179 AJd 71, 
73 NJSuper. 74. 
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3. Ind.—Newton v. Yates, 353 N.E.2d 485, 170 lad. 
App.486. 

Mo.—Chandler v. New Moon Homes, Inc* 418 SW.2d 
13a 

N.Y.—Reese v. Loos Island RJL, 259 N.Y^2d 231,46 
MSs&2d 5, revd. on oth. grds 262 N Y5.2d 194. 24 
A~DJ2d 5*1—Brunswick Corp. v. Aetna Cas. A 
Sor. Co*269 N.Y52d 3ft 49 Misc 2d 1018, mod 
on oth. grds. 27* N.Y.S.2d 459, 27 A.D.2d 182— 
Weisgoid v. Kmaesha Concord, Inc, 273 N.Y.S 2d 
279, SI MiscJd 456. 

Wk—State ex id. Dudek v Circuit Court for Milwau¬ 
kee County, 150 N.WJd 387, 34 Wn 2d 559. 

Statement gives to farvestigator 

(2) Other matters. 

N.Y.—Aldrich v. Catd Service Ca, 272 N.Y.S.2d 582, 
51 MkcJM 16. 

S tatement procnre d by insarance adjuster 

Ariz.-Staie Farm Ins. Co v Roberts, 398 P.2d 671,97 
Aziz. 169. 

N.Y.—Babcock v. Jackson, 243 N.Y.S.2d 715, 40 
Misa2d 757—Khoudaxy v. Home Ins Co, 355 
NXSJd 291, 77 M5sc.2d 864 

Appraiser's report not procnred for benefit of 

Conn.—Stanley Works v. New Bantam Redevdopsnent 
Agency, 230 A.2d 9, 155 Coon 86. 

3^2. CaL—Snezsla v. Superior Court of Santa Clara 
Comity, 23 CalRptr. 36*, 373 P.2d 432 58 C2d 
166, 95 A.LR2d 1073 

Mack v. Superior Court In and For Sacramento 
Comity, 66 CaLRptr, 280, 259 C.A.2d 7. 

Kan.—City of Wichita v. Chapman, 521 P.2d 589, 214 
Kan. 575. 

R.L—Fireman’s Fund Ins. Co. v. McAlptne, 391 A.2d 
84, 120 ILL 744. 

Tex.—Odder v. Dallas Ry. A Terminal Co, Civ App, 
290 S-W2d 945, revd. on oth. grds 296 S.W2d 
757, 156 Tex. 488. 

SA. N.Y.—Welch v. Globe Indem. Co., 267 N.Y.S.2d 
48, 25 AJX2d 7a 

ILL—Fireman's Ftand Ins. Co. v McAlpine, 391 A2d 
84, 120 ILL 744. 

3A DeL—MacManos v. Food Fair Stores, Inc., Su¬ 
per, 18* AJd 678, 5 Storey 554. 

N.Y.—Reese v. Long Island RR, 259 N.Y.S^d 231,46 
hfocJd 5, revd. on oth. grds. 262 N.YA2d 194, 24 
AJX2d 5*1—Menyweather v. Niagara Frontier 
Transit System, Inc, 269 N.Y.SJd 888, 50 MiscJd 
244 afld. 269 N.YK2d 1019, 25 AJ>.2d 821— 
Johnson, Drake A Piper, Inc. v. State, 309 N.Y 
S^d 645, 62 Misc.2d 725. 

Matter not within rale 

(2) Records of insurer in other cases which may 

i ndi c ate bad forth and negligence m failure to settle 

claims. 

Mont—Kmper v. District Court of Eighth Judicial 
Dist of State of Mont, 632 P-2d 694, app after 
remand 673 P2d 1208. 

N.Y.—Groben v. Travelers Indem. Co., Sup., 266 N.Y. 
SL2d 614 49 MiscJd 14. AffiL 282 N.Y&2d 214, 
28 AJX2d 650 

Pr i v il ege extendi beyond termination erf litiga¬ 
tion 

CaL—Popeflo, AHard, McCowan A Jones v. Superior 
Court of Santa Clan Comity, 165 CaLRptr. 748, 
107 CA3d 496. 

Privilege rentttes viable is subsequent nit 

C4L—Feflows y. Superior Court for Los Angeles Coun¬ 
ty, 166 GriLRptr. 274, 108 CA.3d 55. 

3B. N.Y,—Mold Maintenance Service v. General 
Acc. Fire A Life Assur. Corp* Ltd, 392 N.Y-S-2d 
m, 56 AJX2d 134. 

342. QL—Snezald v. Superior Court off Santa Clan 
Gouty, 23 CalRptr. 368, 373 P^d 432, 5* C2d 
166, 95 AJLJUd 1073. 

Fla.—Goldstein v. Gnat Atlantic A Pacific Tea Cte 
App* 118 SoJd 253. 


Photographs of scene of accident 

N.Y —Perry v Morse Chain Co, 202 N Y.S 2d 594, 11 
AD 2d 850 

Hayward v Willard Mountain, Inc, 266 NY 
S,2d 453, 48 Misc 2d 1032 
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3.14. Cal —Gene Compton’s Corp v Superior Court 
In and For City and County of San Francisco, 23 
Cal.Rptr 250, 205 CA.2d 365 
Mich—Powers v City of Troy, 184 N.W2d 340, 28 
Misc App 24 

3.16. Wn—State ex rel Dudek v Circuit Court of 
Milwaukee County, 150 N.W 2d 387, 34 Wis2d 
559. 

3.18. N.Y—Haire v Long Island R Co., 279 NY. 
S2d 88, S3 Misc 2d 536, mod on oth grds. 285 
N.Y.S.2d 717, 29 AD 2d 553 

Expert or his reports held subject to discovery 
Alaska—Security Industries, Inc v Fickus, 439 P 2d 
172 

R.L—Town erf North Kingstown v Ashley, 374 A.2d 
1033, 118 RJ. 505. 

3 JO. Verification of pleading held not to sub¬ 
ject work product to discovery 
Wis —State ex rel Dudek v Circuit Court for Milwau¬ 
kee County, 150 N W 2d 387, 34 Wis.2d 559 
3.22. Cal —San Diego Professional Ass’n v. Superior 
Court of San Diego County, 23 Cal Rptr. 384, 373 
P2d 448, 58 C2d 194, 97 A,LR2d 761 
Gene Comptoq’s Corp v Superior Court In and 
For City and County of San Francisco, 23 Cal 
Rptr 250, 205 C A.2d 365. 

Ill—Monicr v. Chamberlain, 213 NE2d 425, 66 HI 
App 2d 472, affd, 221 N.E.2d 351 
N.Y —AJdnch v Catel Service Co., 272 N YS.2d 582, 
51 Misc 2d 16—Weisgoid v Kiamesha Concord, 
Inc, 273 N Y S.2d 279, 51 Misc.2d 456 
3.24. Ariz—State Farm Ins Co v Roberts, 398 P 2d 
671, 97 Anz. 169 

Fla.—State Road Dept v. Shell, App, 122 So 2d 215, 
judg. quashed, sup, 135 So.2d 857—State Road 
Dept of Fla. v Cline, App, 122 So.2d 827—Pier¬ 
son v, Seale, App., 128 So.2d 887—Travelers In¬ 
dem. Co v Fields, App., 262 So 2d 222 
Ga.—Atlantic Coast Line R Co v Daugherty, 141 
S.E2d 112, 111 GaApp 144—Tobacco Road, Inc. 
v. Callaghan, 330 S.R2d 768, 174 Ga.App. 539, 
msefar as inconsistent overruling Clarkson Indus, 
v. Price, 135 Ga.App. 787, 218 S.E2d 921 
HI—Consolidation Coal Co v Bucyrus-Ene Co* 432 
N.E.2d 250, 59 HLDcc 666, 89 D1.2d 103. 

N.H—Muder v Bentley, 242 A 2d 396, 109 N.H. 71 
NJ —Nordeide v Pennsylvania R Co, 179 A 2d 71,73 
NJ Super 74 

N.Y.—Pickwick at Conunack Corp. v. State, 312 N.Y. 
S.2d 662, 34 A.D2d 1054. 

Babcock v. Jackson, 243 N.Y S 2d 715, 40 
Misc.2d 757—Braxton v Batey, 252 N.Y.S2d 844, 
44 Mtsc.2d 34—Baczmaga v Reynolds, 255 N.Y. 
S.2d 582, 44 Misc 2d 997—Groben v. Travelers 
Indem. Co, 266 N.Y S.2d 616, 49 Misc2d 14, affd 
2*2 N.Y.S.2d 214, 28 A.D.2d 650-Edwardes v 
Southampton Hospital Ass’n, 278 N.Y.S.2d 283, S3 
Misc,2d 187—Sommers v. Federation of Jewish 
Philanthropies of New York, 289 N Y.S.2d 96, 56 
' Misc.2d 529—In re Newton’s WiD, 309 NYS.2d 
284, 62 Misc 2d 553 

Team.—Southeastern Fleet Leasing, Inc v Gentry, 416 
S.W Jd 773, 57 TenmApp 162. 

Wis.—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 NW.2d 387, 34 Wis.2d 559- 
Long v. Milwaukee A Suburban Transport, 227 
N.W.2d 67, 67 Wis.2d 384—State ex rd. Shelby 
Mut Ins. Co v. Circuit Court for Milwaukee 
Comity, 228 N.W.2d 161, 67 Wis.2d 469. 

3.26. Idaho—Sanders v. Ayrhart, 404 P2d 589, 89 
Idaho 302. 

N.H.—Muder v. Bentley, 242 A 2d 396, 109 NH. 71. 
NJ*—Nordeide v. Pennsylvania R. Ca, 179 A.2d 71, 73 
NJ^uper 74. 


27 CJS 82 

NY—Baczmaga v Reynolds, 255 N.YS2d 582, 44 
Misc 2d 997 

Va.—Rakes v Fulcher, 172 SE2d 751, 210 Va. 542. 
Wis—State ex rel. Dudek v, Circuit Court for Milwau¬ 
kee County, 150 NW2d 387, 34 Wis 2d 559- 
Long v Milwaukee A Suburban Transport, 227 
NW 2d 67, 67 Wis 2d 384. 

3.28. NY.—Bush v. E. H Cottrell, Inc., 307 NY. 
S 2d 284, 33 A D 2d 983. 

332. Idaho—Openshaw v Adams, 445 P.2d 663 
3-34. Mich.—Wilson v Borchard, 122 N.W.2d 57, 
370 Mich 404 

Wrs.—State ex rd Dudek v Circuit Court for Milwau¬ 
kee County, 150 NW2d 387, 34 Wis.2d 559— 
Halldrn v Peterson, 159 NW.2d 738, 39 Wis.2d 
668—Blakely v Waukesha Foundry Co, Inc, 222 
NW 2d 920, 65 Wis 2d 468 
336, Ala— Ex parte Alabama Power Co., 196 So 2d 
702, 280 Ala. 586 

Cal.—Popelka, Allard, McCowan A Jones v. Superior 
Court of Santa Clara County, 165 Cal.Rptr 748, 
107 C A. 3d 496—Fellows v. Superior Court for Los 
Angeles County, 166 Cal Rptr 274, 108 C A 3d 55. 
HI —Monier v Chamberlain, 221 N.E.2d 410, 35 HI.2d 
351, 18 A.L R 3d 471 

NY—Rodriguez v Oty of New York, 289 N.YS.2d 
233, 29 A.D.2d 962 

Weisgoid v Kiamesha Concord, Inc, 273 N.Y. 
S2d 279, 51 Misc 2d 456 

Wis—State ex rd. Dudek v Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis 2d 559— 
Halldin v. Peterson, 159 NW.2d 738, 39 Wis 2d 
668 

Limited to attorney at law 
Iowa—Henke v Iowa Home Mut Cas Co, 97 N W.2d 
168, 250 Iowa 1123. 

Factual statement 

NJ.—Werkheiser v T. E Warren, Inc, 361 A.2d 603, 
142 NJ Super 405. 

Materials absolutely privileged 
Cal —Popelka, Allard, McCowan A Jones v Superior 
Court of Santa Clara County, 165 Cal Rptr. 748, 
107 C A 3d 496 

Not limited to writings in preparation for litiga¬ 
tion 

CaL— Rumac, Inc v Bottomley, 192 CaLRptr 104, 143 
C A3d 810 

Letters prepared by party not work product 
NY.—Graf v. Aldrich, 463 N.Y.S2d 124, 94 AD 2d 
823 

3.38. N.Y.—Bemkrant v. City Rent and Rehabilita¬ 
tion Administration, 242 N Y S 2d 753,40 Misc 2d 
157, affd. 246 NY.S2d 170, 20 A.D2d 682— 
Wickham v Socony Mobil Oil Co., 256 N.Y.S2d 
342,45 Misc 2d 311. 

Reflections of legal expertise 
3.40. Ky —Bender v Eaton, 343 S.W.2d 799 
HI —Momer v. Chamberlain, 221 N.E 2d 410, 35 ffl.2d 
351, 18 A.L R.3d 471 

3.42, Ky —Foid Motor Co. v. Angriucci, 455 S.W 2d 
528. 

La.—Mangrum v Powell, App, 181 So.2d 400—Bar¬ 
nett v. Barnett Enterprises, Inc, App., 182 So 2d 
728—State Through Dept of Highways v Mims, 
App., 311 So 2d 914, app. after remand 336 So 2d 
24, application den, Sup., 339 So 2d 16 
Me —Rancourt v. Waterville Urban Renewal Authority, 
223 A.2d 303 

N Y.—Zimmerman v. Nassau Hospital, 429 NYS.2d 
262, 76 A,D2d 921. 

Held not immune as work product of attorney 

Ariz.—State ex rel. Willey v. Whitman, 370 P.2d 273, 
91 Anz. 120 

Cal —Mowiy v Superior Court In and For El Dorado 
County, 20 Cal Rptr. 698, 202 C.A.2d 229. 

Who are “experts” 

Iofca—Robbins v Iowa-IIlinois Gas A Elec Co., 160 
N W.2d 847. 
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3.50. Cal —Suezaki v. Superior Court of Santa Clara 
County, 23 Cal Rptr 368, 373 P2d 432, 58 C.2d 
166, 95 A.LR2d 1073 

Rust v Roberts, 341 P.2d 46, 171 C A 2d 772— 
Greeneich v Southern Pac Co, 11 Cal.Rptr 235, 
189 C.A.2d 100—Gene Compton’s Corp v Superi¬ 
or Court In and For City and County of San 
Francisco, 23 Cal Rptr 250, 205 C A 2d 365—At¬ 
chison, T & S F Ry. Co. v Superior Court In and 
For Contra Costa County, 25 CaLRptr 54, 208 
C.A.2d 73—Sierra Vista Hospital v Superior Court 
for San Luis Obispo County, 56 Cal Rptr 387 248 
C A 2d 359. 

Mo—Smith v. Wabash R Co, 416 SW2d 85-State 
ex rel State Highway Commission v Kahvas, 484 
SW.2d 292 

NJ.—Macey v. Rollins Environmental Services (NJ), 
Inc. 432 A.2d 960, 179 N.JSuper 535. 

N.Y.—Lonigro v. Baltimore & OR Co, 255 NYS2d 
737, 22 A.D 2d 918—Bresson v. Radio City Music 

Hall Corp., 256 N YS2d 758, 23 AD 2d 581_ 

Reese v. Long Island R Co., 262 N Y S 2d 194, 24 
A,D.2d 581—Gunther v. Roaman’s, Inc, 263 N.Y 
S.2d 486, 24 A.D 2d 738—Parker v. New York Tel. 
Co, 265 N.Y S.2d 740, 24 A D 2d 1067—McCor¬ 
mick v. Mara Associates, Inc, 265 N Y.S 2d 1004, 
25 A.D.2d 433—Clarke v First Presbyterian 
Church of East Aurora, 291 NY.S2d 843, 30 
AD.2d 763 

Pa.—Glisson v Carlm, 34 D. & C2d 433, 83 Montg. 
269, 56 Mun. 280, app quashed 204 A 2d 285, 204 
Pa Super. 335 

R.I —Fireman’s Fund Ins Co v. McAIpine, 391 A.2d 
84, 120 R.I. 744 * 

Tenn—C.J.S. cited in Medic Ambulance Service v 
McAdams, 392 SW.2d 103, 110, 216 Tenn 304. 

Tex —State v. Ashworth, 484 S.W 2d 565 

Wis.—Turtenwald v Aetna Cas & Sur. Co, 201 
N.W.2d 1, 55 Wis.2d 659 

List of passengers in bus accident 

Tex —Perez v. San Antonio Transit Co., Civ App, 342 
S.W 2d 802, err ref. 

Matters held not privileged 

Fla.—'Winn Dixie Stores, Inc. v. Belcher, App., 144 
So.2d 863. 

Ill—Day v. Illinois Power Co, 199 NR2d 802, 50 
Ill.App.2d 52 

N.Y—Scott v. Nassau County, 252 N.Y.S2d 13$, 43 
Mi$c.2d 648. 

N.C.—Craddock v. Queen City Coach Co., 141 N.E.2d 
798, 264 N.C. 380. 

Disclosure limited to statements made before 
commencement of action 

N.Y.—Bojanek v. Niagara Frontier Transit System, 
Inc, 266 N.Y.S.2d 846, 25 A.D2d 486. 

Test 

N.H.—Riddle Spring Realty Co. v. State, 220 A.2d 751, 

107 N.H. 271, 

Reciprocal disclosure 

Cal—Mack v. Superior Court In and For Sacramento 
County, 66 CaLRptr. 280, 259 GA.2d 7 

Paralegal’s notes 

Cal—Insurance Co. of North America v. Superior 
Court for Los Angeles County, 166 Cal.Rptr. 880, 

108 CA.3d 758, 14 ALR-4th 581. 

3.52. N.Y.—Clarke v. First Presbyterian Church of 
East Aurora, 291 N Y.S.2d 843, 30 AJX2d 763— 
Sucrest Corp. v. Fisher Governor Co., 319 N.Y. 
S.2d 94, 36 A.D.2d 702. 

Tenn.—GJjS. dted In Medic Ambulance Service v 
McAdams, 392 S.W.2d 103, 110, 216 Tenn. 304. 

334. Ariz.—Jolly v. Superior Court of Pinal County, 
540 P.2d 658, 112 Ariz. 186. 

Conn.—Stanley Works v. New Britain Redevelopment 
Agency, 230 A.2d 9, 155 Conn. 86. 

Del.—Papen v. Suburban Propane Gas Corp, Super., 
229 A.2d 567 

Ga.—Atlantic Coast Line R. Co. v. Daugherty, 141 
SE.2d 112, 111 GaApp. 144. 


N Y —Kandel v Tocher, 256 N Y.S 2d 898, 22 A.D.2d 
513—Welch v Globe Indem. Co, 267 N Y.S 2d 48, 
25 A D 2d 70—Bojanek v Niagara Frontier Tran¬ 
sit System, Inc, 266 N Y.S 2d 846, 25 A,D 2d 
486—O’Neill v Manhattan and Bronx Surface 
Transit Operating Authority, 277 N.Y S 2d 771, 27 
AD 2d 185 

N C—Craddock v. Queen Gty Coach Co., 141 S.EJd 
798, 264 N C 380 

Pa—Holowis v Philadelphia Elec. Co., 38 D. & C.2d 
26a 14 Chest 108, 

3.56. Cal —Heffron v Los Angeles Transit Lines, 339 
P.2d 567, 170 C A 2d 709, 74 A L R.2d 526-Pet- 
terson v Superior Court of Merced County, 114 
Cal Rptr 20, 39 CA.3d267 

Conn.—Arrow-Hart & Hegeman Elec. Co. v Greater 
Hartford Flood Comnusswo, 209 A. 2d 681, 26 
Conn Sup. I 

Fla.—Shgar v Tucker, App, 267 So.2d 54. 

Mich —Wilson v Borchard, 122 N W 2d 57, 370 Mich. 
404—J A. Utley Co v Borchard, 126 N W 2d 6%, 
372 Mich. 367 

Mo.—GJJS. dted in State ex rel State Highway Com¬ 
mission v Jensen, 362 S W 2d 568, 570 

N.H.—Riddle Spring Realty Co v. State, 220 A.2d 751, 
107 N.H 271 

NY.—Downey v. Lunney, 365 N Y.S 2d 355, 80 
Misc 2d 535. 

Pa.—Fahey v Philadelphia Tramp Co, 15 D & C2d 
555—Glatfelter v Denver & Ephrata Tel Co, 56 
Lane Rev 205—Musuhn v Redevelopment Au¬ 
thority of Johnstown, 25 D. & C.2d 267—Holowis 
v Philadelphia Elec Co, 38 D & C2d 26a 14 
Chest 108 

Reports held not made in anticipation of litiga¬ 
tion 

N J —Nordeide v Pennsylvania R. Co., 179 A 2d 71, 73 
NJ.Super 74 

N Y.—O’Neill v Manhattan and Bronx Surface Transit 
Operating Authority, 277 N Y.S.2d 771, 27 A.D.2d 
185—Westhampton Adult Home, Inc v. National 
Union Fire Ins Co of Pittsburgh, Pa., 1 Dept, 481 
N.Y S 2d 358, 105 A.D2d627 

Or —City of Portland v Nuddman, 608 P.2d 119a 45 
Or App. 425. 

Pa.—Philber Lehigh Co v Canada Dry Bottling Co., 17 
D & C2d 356, 28 LehLJ. 122. 

Rule inapplicable where information obtainable 
only by court order 

Pa —McCracken v Doklan, 14 D. & C.2d 694, 8 Bucks 
89 

Routine report not protected 

Wis.—State ex rel Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W 2d 387, 34 Wis.2d 559. 

Rule not applied to report of condemnor’s ap¬ 
praisers 

Conn.—Stanley Works v. New Britain Redevelopment 
Agency, 230 A.2d 9, 155 Conn. 86. 

Exception of appraisal reports 

N.Y.—Onondaga County for and in Behalf of Ononda¬ 
ga County Water Dist. v. Lawson Acres, Ixkx, 303 
NYS2d 107, 60 MiscOd 384 

Names of witnesses obtained in course of inves¬ 
tigation 

NY.—Varner v. Winfield, 307 N.YA2d 3, 33 A.D.2d 
807 

3.58. Fla.—Hartstone Concrete Products Co. v. 
Ivancevich, App, 200 So. 2d 234. 

N.Y.—Silberberg v. Hotpoint Division of General Elec. 
Co., 259 N Y.S.2d 6a 23 AD2d 754. 

Sherman v. M. Loweostein & Sons, Inc, 248 
N.Y S.2d 1000, 42 Miscx2d 770, 771. 

Matters held not privileged 

Cal.—Grand Lake Drive In, Inc. v. Superior Court In 
and For Alameda County, 3 CaLRptr. 621, 179 
C.A~2d 122, 86 A.L.R2d 129. 

Del—Thompson v. ER. Trucking Ox, Ssper, 249 
A-2d 436 

N.Y.—Raylite Elec. Corp. v. New York Fire Ins. Co., 
259 N.Y.S.2d 641, 46 MiscJd 361. 
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Showing of hardship or iqjnstfice neces s ary 
NY—S. N. Hottest Diamond Co. v. Valentine; 285 
N Y.S2d 129, 29 A.D.2d 517. 

Renewal Products Inc. v Kleen-Stik Products 
Inc., 251 N.Y.S.2d 776, 43 M»c.2d 644. 

QnaRfied privilege, inoperative where subject 
matter cannot be dapHcated er hards h ip 
would remit 

NY—Hayward v Willard Mountain, Inc., 266 NY 
S 2d 453, 48 Msc.2d 1032. 

Reports including opmosssud observations re¬ 
quired 

NY—Hayward v. Willard Mountain, Inc.. 266 N.Y. 
S.2d 453, 48 Misc.2d 1032 

Rile inapplicable on showing of uniqueness or 
unavailability of experiment giving rise to 
report 

Wis.—Stale ex rd Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis 2d 559. 

3.60. Conn.—St Martm v Manchester Radiologists, 
Inc., 248 A.2d 787, 28 OxmSap. 51 
Del.—Thompson v. E.R. Trucking Co., Super., 249 
A.2d 436. 

ra—Kemeny v. Shorcfa, 159 N.E.2d 489, 22 BLApP-2d 
160 

N.Y—Firman v. National Transp. Co., 202 N.Y.S^d 
614, 25 Misc.2d 271—Kantor v. Nationwide Life 
Ins. Co, 204NY.S.2d 320 23 Misc.2d 988-Sher 
v. Kraft, 207 N.Y.S.2d 36,23 Misc.2d 1089—Som¬ 
mers v Federation of Jewish Philanthropies of New 
York, 289 NYS.2d 96, 56 Misc.2d 529. 

Ohio—Nomina v. Eggeman, 188 N.E.2d 440. 

Pa.—Carlisle v. Kolaska, 54 Berks 135. 

Availability not precluded 
N.Y.—Scott v. Berry, 366 N,YS.2d 320, 81 M»o2d 
656. 

While it has been held that a party's 
report of an accident to his liability 
insurer is not subject to discovery un¬ 
der a discovery rule dealing with acci¬ 
dent reports, 3 - 60 * it has also been held 
that such a report is subject to dis¬ 
covery within statutory limits. 3 - 60 * 

3.60a. NY—Masters v. Hassenpfiug, 443 NY-S.2d 
210, 110 Miscx2d 998. 

3.60b. N.Y—Montag v. Young Men’s Christian 
Ass’n of Oneida County, 471 N.Y.S.2d 437, 122 
Misc.2d 382, disapproving Masters v. Hassenpfiug, 
443 N.YJS^d 2ia HO MiscJd 998. 

Such a report is also subject to dis¬ 
covery when furnished to an employ¬ 
er. 3606 

3.60c. N.Y.—Montag v. Young Men's Christian 
Ass’n of Oneida County, 471 N.Y^2d 437, 122 
Misc.2d 382, disapproving Masters v. Hassenpfiug, 
443 N.Y.S.2d 210, 110 Misc.2d 998. 

In either case the report is con¬ 
sidered a report prepared in the regu¬ 
lar course of business. 3 * 60 * 1 

3w60d. N.Y.—Montag v. Young Men’s Christm 
Ass'n of Oneida County, N.Y^ujx, 471 N.YA2e 
437, 122 MiscJtd 382, disapproving Masters v 
Hassenpfiug, 443 N.YjSJd 210, 110 MiscJ2d 998 
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3.62. Fla.—Tober v. Sanchez, App. 3 Dist, 417 So.2i 
1053, petition for review den. 426 So3d 27. 

Ga.—Atlantic Coast line R. Co. v. Daugherty 
141 SJL2d 112, 111 GaApp. 144—Sorrells v. Cok 
141 SJEJd 193, 111 GaApp. 136. 

HL—Obcxkircfcer v. Chicago* Transit Authority, 19 
NJL2d 17a 41 IRAppJd 68. 

Kan.—AJsrikc v. Mflkr, 412 P.2d 1007, 196 Kan. 541 
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N.Y.—Bloom v. New York City Transit Authority, 246 
N.Y.Sw2d 414, 20 A D.2d 687-Stewart v 
Roosevelt Hospital, 252 NY.12d 968, 22 AD2d 
648—Welch v Globe Indent Ca, 267 N Y.S.2d 48, 
25 A.D.2d 70—Linton v. Lehigh V«l R, Ca, 269 
N.Y.S.2d 49a 25 ADJd 334—Eriert v Bush, 279 
N.YSJd 368, 27 ADJd 950, affd. 238 RE 2d 
759,22 N.YJM681, 291 N.Y33d 372r-Rodnguez 
v. Qty of New York, 289 NY S. 2d 233.29AD2d 
962—CoUtnsv.JamestownMm Ins. G>.300NY 
&2d 391, 32 A.D.2d 725—Scbnur v City of New 
York, 314 N.Y.SJd 523, 35 A D.2d 665. 

Pa.—Basical v. Acme Markets, Inc, 38 D. ft C2d 86 

Routine accident report prepared by police not 
privileged 

Pa—Leto v. City of Philadelphia, 19 D ft C2d 53 

Aeddeat report prepared by traffic supervisor 
not pnvuegea 

N.Y.—Ereaber* v. Brill, 197 H.YS2A 518, 10 AD 2d 
769. 

3.64. Gal—Clark v. Superior Court of State In and 
For San Mateo County, 2 Cal Rptr 375, 177 
CLA2d 577. 

RL—Maoier v Chamberlain, 213 NE2d 425, 66 IU 
Appt2d 472, affiL 221 N.E2d 410; 35 Kl2d 351 

Kan.—Abeike v. Miller, 412 P.2d 1007, 196 Kan 547 

N.Y.—Menyweaiber v, Niagara Frontier Transit Sys¬ 
tem, Inc., 269 N.YiLZd 888, 50 Mac 2d 244, affd 
269 N.Y32d 1019, 25 AD.2d 821. 

Ohio—Kofkrv.W. E PledmyCa, 2I6NE2d 399,6 
Ohio Mac. 57. 

3.66. Alaska—American Nat. Watennattress Corp v. 
Manvffle, 642 P.2d 1330. 

N.Y. —Liang v. Bateman, 414 N.Y.S.2d 590, 68 AD.2d 
934. 

3j 6GL RY.—Zavala v. Engert, 258 N.Y.S.2d 720, 23 
AJX2d 790—Mosier v. Van Der Horst Research 
Corp, 270 N.Y.S.2d 3, 25 A.D 2d 938. 

Darts v. Eastman Kodak Co, 258 N Y3 2d 573, 
45 Maac2d 1006. 

Term.—Puckett v. Broome, 385 S.WJM 762, 53 Torn. 
App. 663. 

Tex.—Hiebert v. Weiss, App., 622 S W.2d 150, err. ref 
no rev. err. 

Ststemests to insurers* attorney or represent** 


N.Y.—Gataldo v. Monroe County, 238 N.YS2d 855, 
38 Mxsc2d 768, af&L 243 N.Yi2d 986, 19 AJX2d 
852. 

(2) Disclosure not permitted. 

EL—Koch v. Mettier, 199 NJE2d 417, 49 IH.App.2d 
251—MdCnigbt v. Demos, 201 N.E2d 461, 51 
DLAppJtd 403. 

N.Y.—Rigona v. Alexander's Rent-A-Car Inc., 321 
N.Yi2d 64% 36 ADJd 971. 

Braxton v. Batey, 252 KYSJd 844,44 Miso2d 
34—Cahce v. Battaglia, 252 N YSJd 973, 44 
h£so2d 97. 


RH.—Hartford Acc. ft Indem. Co. v. Cutter, 229 A 2d 
173, 106 NR. Ill 


N.Y.—Speight v, Aden, 255 NX&2d 918, 44 Misc.2d 
1072—Aldrich v. Grid Service Ctx, 272 RY32d 
582, 51 Nfiso2d 16. 

Ifelative date of defimy of statement and com- 


RY.-Fmegcdd v. Lows, 256 RY5Jd 358,22 AD.2d 

447. 

Med on to attor- 


RY.—Aldrich v. Catri Service Cb* 272 N Y-&2d 582, 
5116to2d 1ft 

. * -«W- ■ - ±-- » * .» ■ . - _ * ■ S' 

vMMnHHCMMMV n# private nvesogasora oc cur 

RY.—Aldrich v. Cwd Service 0^272 HLYSJd 582, 
SUCaeRli 


Both parties insured by same insurer 

(1) No privilege where statements made prior to re¬ 
tention of independent counsel 

Ill.—Mower v CharaberUm, 221 N E2d 410, 35 III 2d 
351, 18 A L R 3d 471 

(2) Matter pnvileged where statements made subse¬ 
quent to retention of independent counsel 
lH.-Mon.er v Chamberlain, 221 N E2d 410, 35 Ill 2d 

351, 18 ALR3d 471 

But if proper grounds exist, a par¬ 
ty’s statement to his automobile liabili¬ 
ty insurer is discoverable.* 69 

3.69. N Y —Gaglia v Wells, 2 Dept, 490 N.Y S.2d 
829, 112 AD 2d 138 

3.70. Fla.—Nationwide Ins Co, Pinellas County v 
Monroe, App, 276 So 2d 54? 

HI—Jo&t v Hill, 201 NE2d 468, 51 Ill App 2d 430 
N.Y.—Zavaglia v Engert, 258 N Y.S 2d 720, 23 AD 2d 
790—Parker v New York Tel Co, 265 N Y S 2d 
740, 24 A D.2d 1067 

Reisch v. J & L Hiding Corp, 443 N.YS.2d 
638, 111 Misc2d 72 

Pa— Philber Lehigh Co v. Canada Dry Bottling Co, 17 
D. & C2d 356, 28 Leh LJ 122 
R.I —Fireman’s Fund Ins Co v Me Alpine, 391 A 2d 
84, 120 RI 744 

Tenn— CJS. quoted at length in Medic Ambulance 
Service v McAdams, 392 SW.2d 103, 110, 216 
Tenn 304 

Va-Rakes v. Fulcher, 172 S.E2d 751, 210 Va 542. 
Wis—State ex rel. Dudek v Circuit Court for Milwau¬ 
kee County, 150 N W2d 387, 34 Wis2d 559 
Kan—Henry Enterprises, Inc v Smith, 592 P 2d 915, 
225 Kan 615 

Neb—Haarhues v Gordon, 141 N.W 2d 856, 180 Neb. 
189. 

N Y.—Masone v Pauli, 266 N Y S 2d 317, 48 Misc.2d 
939—Rivera v. Cariton, 272 NY5 2d 951, 51 
Misc.2d 332 

Statements not personally taken by attorney 
Oki-Carman v. FisheL 418 P2d 963. 

3.72. Statements not personally taken by at¬ 
torney 

N M —Knight v. Presbyterian Hosp Center, 650 P 2d 
45, 98 N M 523 

3.74. Neb—Haarhues v. Gordon, 141 N.W.2d 856, 
180 Neb. 189 

NY-—Edwardes v. Southampton Hospital Ass’n, 278 
N.YS2d 283, 53 Misc2d 187. 

3.76. Anz.—Zimmerman v. Superior Court In and 
For Mancopa County, 402 P.2d 212, 98 Anz. 85, 
18 ALR.3d 909. 

Cal.—Grevhound Corp v. Superior Court In and For 
Merced County, 15 CaI.Rptr. 90, 364 P 2d 266, 56 
G2d 355 

Ga-—Atlantic Coast Line R. Co v Gause, 156 S.K2d 
476, 116 Ga.App 216 

N.Y.—Barton v. Diesel Const Co, Inc., 365 NYSJd 
197, 47 A D.2d 729. 

Kaye v Penguin Cab Corp, 243 N Y.$2d 380, 
40 Misc.2d 476 

Statements held sot protected derivative materi¬ 
al 

CaL—Kadelbach v Amaral, 107 CaLRptr. 720, 31 
CLA3d 814, disapproving contrary holding in 
Southern Pac. Co. v Superior Court, S3 CaLRptr. 
231, 3 Cal.App.3d 195 

3.78. Alaska—Miller v. Harpster, 392 P.2d 21 
Ark.—Arkansas Nat Bank v. Cleburne County Bank, 
525 S W,2d 82, 258 Aik. 329. 

Mich.—Powers v City of Troy, 184 N.W.2d 340, 28 
MichApp. 24 ’ 

RY—Kaye v Penguin Cab Corp., 243 N.Y.S 2d 38a 
40 Misc.2d 476. 

R.I.—Fireman’s Fund Ins. Ca v. McAlpme, 391 A 2d 
84, 120 RI 744. 

Wis.—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County. 150 N.W^d 387, 34 Wis^d 559. 


332, Anz.—Zimmerman v, Superior Court In and 
For Mancopa County, 402 P.2d 212, 98 Anz. 85, 
18 ALR.3d 909. 

334, Wts.—Long v Milwaukee ft Suburban Trans¬ 
port, 227 NW2d 67, 67 Wis 2d 384 

A transcript of testimony of witness¬ 
es taken pursuant to law in a separate 
proceeding may not be exempt from 
discovery. 3844 

3.84a. UL-Jost v Hill, 201 N.E2d 46$, 51 01 
App 2d 430 

3.86, CaL—Jorgensen v Superior Court In and For 
Sonoma County, 329 P2d 550, 163 C.A2d 513 
Matter held privileged 

CaL—Heffroc v Los Angeles Transit Lines, 339 P 2d 
567, 170 C.A 2d 709, 74 AL.R-2d 526. 

Fla.—Skorman v Hovnaman of Florida, Inc., 382 So 2d 
1376 
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4. NY —Judd v. Park Ave. Hospital, 235 N.Y.S.2d 
843, 37 Misc.2d 614, affd. 235 NYS2d 1023, 18 
A D 2d 766. 

Tex —Travelers Ins. Co. v Woodard, Civ App, 461 
S W 2d 493, err. ref no rev err. 

Medical examiner's autopsy report is not a pnvileged 
rV w mgnt and is a proper subject for inspection m a 
civil action 

NY—Walsh v Beckman, 215 NY.S.2d 398, 29 
Misc2d 591 

Drag reaction reports 

CaL—Rudnick v Superior Court of Kem County, 523 
P 2d 643, 114 GdAptr 603, 523 P 2d 643, 11 C.3d 
924 

The physician-patient privilege ex¬ 
tends to cases in which neither the 
physician nor the patient whose 
records are being sought are parties to 
the action. 54 

5a. NY —Hugson v. St. Francis Hosp. of Port Jervis, 
463 N YS.2d 224, 93 AD 2d 491 
Mother and sibling’s medical history 
NY.—Schariack v. Richmond Memorial Hosp, 2 
Dept, 477 N.YS2d 184, 102 AD2d 886 
53. N.Y.—Josephs v Oliver, 367 NYS2d 836, 48 
A.D2d 688 
Waiver not shown 

N.Y.—La Fave v. McDonald, 3 Dept., 492 NY.S.2d 
179, !12AD.2d 669. 

Wash.—Bond v Independent Order of Foresters, 421 
P.2d 351, 69 Wash.2d 879, 25 A.LR.3d 1394. 
Psychiatric records 

RJ—Arena v. Sapbier, 492 A2d 102a 201 N J Super. 
79 

Initiation of malpractice action 

N.D —Sagmilkr v Carlsen, 219 N W 2d 885. 

5.15. US.—Samurison v. Susen, CA Pa., 576 F.2d 
546. 

Anz.—Lipschultz v Superior Court In and For Manco¬ 
pa County, 623 P.2d 805, 128 Anz. 16. 

CaL—Matehett v. California Supenor Court For Yuba 
County, 115 CaLRptr. 317, 40 C A 3d 623 
Mass.—Bishop v. Klein, 402 NE2d 1365, 380 Mass. 
285. 

Neb—Oviatt v. Archbishop Bergan Mercy Hospital, 
214 N.W2d 49a 191 Neb. 224. 

NJ.—llnick v. Kessler Memorial Hospital, 257 A.2d 
134, 107 NJ.Super. 121 

N.Y—Koump v Smith, 289 N.Y.S 2d 667, 29 A.D.2d 
981, dism. 243 N.E2d 151, 23 N.YJ2d 683, 295 
NY32d 933, affd. 250 N.E2d 857, 25 N.Y.2d 
287, 303 N.Y.S.2d 858 

Barry v. State, 254 NYS2d 306, 44 Misc2d 
568—In re Walsh, 315 N.Y.S.2d 59, 64 Misc2d 
293—Maguire v. Ano, 335 N.YS.2d 241, 70 
Misa2d 1071. 
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Ohio—Young v Gersten, 381 N E2d 353, 56 Ohio 
Misc 1, 10 00 3d 66. 

Okl —City of Edmond v Parr, 587 P 2d 56 
Tex —Texarkana Memorial Hospital, Inc v Jones 551 

S.W 2d 33 

Commencement of action held not waiver 

(2) Other matters. 

Ark.—Bower v. Murphy, 444 S.W 2d 883, 247 Ark. 
238 

Discovery allowed < 

N.Y.—Bremiller v. Miller, 360 NY.S.2d 178 79 
Misc 2d 244. 

Wis—Shibilski v St Joseph’s Hospital of Maishfidd, 

Inc., 266 N W 2d 264, 83 Wis 2d 459. 

Records of hospital medical review committees 

Fla.—Parkway General Hosp, Inc v. Allinson, App. 3 
Dist., 453 So 2d 123. 

Ga—Eubanks v. Ferrier, 267 S.E2d 230, 245 Ga. 763 
Extent of review committee privilege 
Colo.—Beth Israel Hosp. and Geriatric Center v Dis¬ 
trict Court In and For City and County of Denver, 
683 P.2d 343. 

5.20. N.Y—Burnett v. Bell, 182 N.YS.2d 598, 16 
Misc.2d 279 

N.C—Johnston v. United Ins. Co. of America, 136 
SE2d 587, 262N.C. 353 

Authorization by party in control directed 

N.Y—In re Lachman’s Estate, 192 N.Y.S2d 707, 19 
Misc 2d 540. 

Compelling plaintiff to furnish authorization to* 
obtain records 

Mo.—State ex rel. McNutt v Keet, 432 S W 2d 597. 
N.Y —Keays v. Vanderheyden Hall, Inc, 251 N.Y.S 2d 
41, 43 Misc 2d 399, affd. 257 NY.S2d 7, 23 
A.D 2d 714. 

5.25. Ark—Bower v Murphy, 444 S.W2d 883, 247 
Ark. 238. 

Cal.—Carlton v. Superior Court for Los Angeles Coun¬ 
ty, 68 CaLRptr 469, 261 CA.2d 282 
Ill.—Fure v Sherman Hospital, 380 NE.2d 1376, 21 
HLDec. 50, 64 IIl.App.3d 259. 

Ky.—Nazareth Literary and Benev. Inst. v. Stephenson, 
503 S.W.2d 177, 81 A.L.R.3d 939 
NJ.—Gureghian v. Hackensack Hospital, 262 A. 2d 
440, 109 N.J.Super. 143—Young v. King, 344 A 2d 
792, 136 NJ.Super. 127. 

N. Y.—Keays v. Vanderheyden Hall, Inc., 257 N Y S 2d 
7, 23 AD.2d 714. 

Fisher v. Fossett, 257 N.Y.S.2d 821, 45 Misc.2d 
757—Peters v. State, 224 N.Y.S 2d 194, 32 Moc.2d 
407. 

Ohio—Lambdin v Leopard, 251 N.E2d 165, 20 Ohio 
Misc. 189. 

Pa.—Rearick v Griffith, 27 D. A G2d 451, 10 Chest 
365. 

Wis.—Davison v. St. Paul Fire & Marine Ins. Co., 248 
N.W.2d 433, 75 Wis.2d 190. 

Inspection by husband’s agent 

La.—Penmson v. Provident life & Acc. Ins. Co, 154 
So 2d 617, wnt ref. 156 So 2d 226, 244 Ljl 1019. 

Evidence of a physical nature, as 
distinguished from testimony, reports, 
findings, or other information, is sub¬ 
ject to discovery. 326 

5.26. Body specimens procured and preserved 
by medical examiner 

Old.—McKee v Owens, 523 P.2d 1070. 

5.30. N.Y.—Boykin v. State, 180 N.Y5.2d 884, 7 
A.D.2d 819. 

Tones v. State, 179 N.Y52d 201, 14 Misc.2d 
246—Taig v. State, 182 N.Y.S.2d 892, 15 Misc.2d 
1098—Application of DoVidio, 288 N.Y52d 21, 
56 Misc.2d 79. 

PlaintifPa psychiatric records 

Ga.—fioggess v. Aetna Life Ins. Co., 196 SJL2d 172, 
128 Ga.App 190 


NY.-Kromamk v Twm, 254 NY5.2d 718, 44 
Misc2d 627 

5.40. NY—Dale v Sherman, 427 N.Y.S.2d 65, 75 
A.D.2d 612. 

5.45. U S.—Petition of Tnmdad Corp,, D.CVa., 238 
FJSupp 928 

Ark—Bower v Murphy, 444 &W.2d 883, 247 Ark. 
238. 

Cal—Janet v Industrial Acc. Ccmmsaon, App, 47 
CaLRptr. 829, 238 CA.2d 491. 

NJ.—Dt Donna v. ZtgznSh, 160 A.2d 655, 61 NJSa- 
per 302. 

N.Y.—Lambertini v. John Wanes Co., 246 N.Y52d 
540, 20 A.D.2d 658 

Karg v H. C Bohadc Ca, 194 N YS.26 235, 19 
Misc 2d 211—Spillan v Avis Rent A Car, Inc., 344 
N Y.S 2d 652, 74 Misc 2d 616. 

Wis—Alexander v Farmers MuL Auto. Ins. Ca, 131 
N W 2d 373, 25 Wts.2d 623. 

Rule of court 

N.Y—Faver v. Tbylw Sted Ca, 191 N.Y5Jd 598, 19 
Mac 2d 201. 

Under Civil Practice Law and Rides 

N Y —Mandnelli v. Texas Eastern Tr ansmiss ion Carp., 
308 N Y S.2d 882, 34 A.D.2d 535. 

Chester v. Znna, 246 N.Y.S2d 144, 41 M*sc.2d 
676—O’Leary v Sealey, 271 N.Y_S.2d 55, 50 
Misc.2d 658—De Castro v. Oty of New York, 284 
N Y.S.2d 281, 54 Misc2d 1007—Sommers v. Fed¬ 
eration of Jewish Philanthropies of New York, 289 
N Y S.2d 96, 56 Misc.2d 529. 

(2) “Controversy” as to physical or mental condition 
may be raised by defense or coanterrfami- 
N.Y.—Koump v Smith, 250 N.E2d 857, 25 N.Y.2d 
287, 303 N Y.S.2d 858. 
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5JO. N.Y —Luciano v. Moore, 256 N. Y52d 825, 45 
Misc 2d 335—Falcone v. RepetU, 305 N.YS.2d 
784, 61 Misc.2d 407. 

Wis.—Wilkins v. Durand, 177 N.W.2d 892, 47 Wis.2d 
527 

Akohol abuse treatment records not discover¬ 
able 

Fla.—Hall v. Spencer, App. 4 Dist, 472 So2d 1205, 
review den. 479 Sa2d 118. 

In camera inspection 

Ariz.—Tucson Medical Center Inc. v. Rowks, 520 P J2d 
518, 21 Ariz.App. 424. 

6. US—CJ5. cited im Pyramid Life Ins. Co. v. 
Masonic Hospital Ass’n of Payne Ca, D.GOkL, 
191 FSupp. 51, 54. 

Ill—Momer v. Chamberlain, 213 N.E.2d 425, 66 HL 
App.2d 472, affd. 221 N.E.2d 410, 35 IR2d 351 
Tex—Moms v Hoerster, Gv-App., 348 S-W.2d 642, 
err. ref. no rev. err. 

Property right 

Ohio—Wallace v. University Hospitals of Ckvdand, 
164 N.R2d 917, mod. on otfc. grds., Apjx, 170 
N.E.2d 261, app dam. 172 N.E2d 459, 171 Ohio 
St. 487 

Technical treatment record inadequate 
Ohio—Wallace v. University Hospitals of Cleveland, 
164 NR2d 917, mod. on oth. grds. App. 170 
N.EJd 261, app. dam. 172 NJL2d 459, 171 Ohio 
St 487. 

Malpractice actio® 

Guo—Otto v. Miami Valley Hospital Soc. of Dayton, 
Ohio, Inc. 266 N.EJd 270, 26 Ohio Mac. 71 
65. Malpractice action 
N.Y.—Gourdme v. Phelps Memorial Hospital, 336 N.Y. 
SJd 316, 40 A.D2d 694— Boddy v. Parker, 358 
N.Y.S»2d 218, 45 A.D.2d 100a 
650. NJ.—Finnegan v. GoB, 157 A^d 737, 59 NJ. 
Super. 353. 

N. Y.—Minerals A Chemicals PhOipp Corp. v. Panamer- 
ican Commodities, SjL, 224 N.YJJd 763, 15 
AJX2d 432, app. dkm. conditionally 184 N.E2d 
319, 11 N Y.2d 1109, 230 N.Y52d 732, motion 
den. 185 N.E.2d 903,12 N.YJd 672,233 N.Y52d 
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464, cert dot 83 &.CL 723, 372 US. 910, 9 
L-Ed.2d 71R 

N.C.—Harrington Mfg. Co. Inc. v Fond! M%. Ca, 
Inc., 216 S.E2d 379, 26 N.CApp. 414, cert den. 
217 S.E24 679, 288 N.C 242. 

655. Pa.—Sbarrer v. Harman, 18 D. A CJd 313, 1 
Adams LJ. 17—Phflco Corp. v. Soastem, 27 D. A 
C2d 24, 80 Mootg, 32- 

Secret fonmzia ^ 

N.Y.—Canter v American Cyanmud Co, 192 N.Y.SJd 
458, 17 Maso2d 1047 

Various other records have been held 
privileged under statutory provi¬ 
sions 660 

650. Coia—Gagnon v District Court m and far 
Fremont County, 632 P2d 567. 

FhL— Jones v. Life Ins. Ca of FhL, App. 215 Sa2d 
889. 

Hawaii—Byrne v. City and County of Honohilo, 533 
P.2d 871, 56 Haw. 227. 

UL—Martin v. dark, 415 NX2d 30,47 IlLDec. 305,92 
HLAppJd 518. 

Public iwhtimffi or welfare records 

Alaska—Mace v. Jung. 386 PJd 579. 

R.I.—Boudreau v. Hcte, 280 A-2d 88, 109 R.L 81. 
Information furnished to department of employ- 

CaL—Crest Catering Ca v. Superior Court of Los 
Angdes County, 42 CaLRptr. 110, 398 P-2d 150, 
62 C2d 274. 

Privilege waived 

CaL—Crest Catering Co. v. Superior Court of Los 
Angeles County, 42 CaLRptr. 110, 398 P2d 150, 
62 C2d 274 

N.Y—Fencrman v. Feuennan, 447 N.Y52d 838, 112 
Nfiso2d 961. 

Information from Internal Revenue Service 

(1) Ordinarily not subject to dndosure.^ 

Fla.—Maxwdi v. Pine Gas Corp. App. 195 So.2d 602. 

(2) Disclosure dacrehonary with court in proceeding 
in which state or local subdivision or official thereof is a 
party. 

Fla.—Maxwdi v. Pine Gas Corp. App. 195 So2d 601 

Personnel records 

CaL—Board of Trustees of Calaveras Unified School 
DtsL v. Leach, 65 CaLRptr. 588, 258 CAJ2d 281. 

Accident reports 

Fla.—Fogarty Bros. Transfer Ca v Perkins, App. 250 
Sa2d 655—Florida Cypress Gardens, Inc. v. Mur¬ 
phy, App. 2 Dist, 471 Sa2d 203. 

QnsKfied privilege for phdqjoannlMi photo¬ 
graphs 

Fla.—Johnson v. Bentley, App. 2 Dist, 457 Sa2d 507. 
State health emergency studies 
N.Y.—In re Love Canal, 449 N.Y52d 134, 112 
MiscJd 861, aficL 460 N.Y52d 85a 92 AJDJd 
476. 

Fidelity insurers' investigative materials 
Tex.—Maryland American General Ins. Ca v. Black¬ 
mon, 639 S.WJd 455. 

Public utilities commission letter 

Me.—New England TeL & TeL Co. v. Public Utilities 
Com’ii, 448 AJd 272. 

It has also been held that a “shield 
law” does not prohibit discovery re¬ 
quiring disclosure of a newsperson’s 
notes. 665 

65. CaL—KSDO v. Superior Court of Riverside 
County, 186 CaLRptr. 211, 136 GAJd 375. 

7. N.Y.—Ainsworth v. Union Free School Dist. No. 
2, Qneensbury, 327 N.Y52d 873,38 AJX2d 710. 

Zdoncrik v. Pennsylvania A Southern Gas Ca, 
231 N.Y52d 4a 35 hfisa2d 735, af&L 235 N.Y. 
&2d 831, 18 AJX2d 749. 
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No acconntaat-djeat privilege 

U.S.—Application of Rashba and Pokart, D C.N Y, 
27! F.Supp. 946 

9. N.H.— CJS. cfted k Cakterwood v. Cakterwood, 
296 A 2d 910, 912, 112 N.H 355. cause remd 327 
A-2d 704, 114 NH. 651, app alter remand 345 
A2d 166, 115 N.H 550 

N.Y —Frey v First NsL Bank of Ftetschroanns, 249 
N,Y5.2d 343,21 A D.2d 709. 

95. CaL—Crest Catering Co. v Superior Court of 
Los Angeles County, 42 CaLRptr 110, 398 P 2d 
150, 62 G2d 274 

N.Y.—Loughfcn v. Miller, 284 NY.S.2d 197, 55 
Mi$c.2d 12. 

Physical examhiatfew records 

N.Y.—In re D., 317 N.YA2d 784, 65 Misc2d 752. 

16. Files of Industrial Commisskm 

Anz.—Kirkpatrick v. Industrial Commission, 460 P2d 
670, 10 Ana. App 564. 

105. N.Y.—Herring v City of Syracuse, 367 N.Y. 
S^d 698, 81 Mtsc.2d 106a 
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113. Fla.—Greenwood v. Firstamenca Development 
CorpL, App., 265 Sa2d 89. 

Ga.— CJJS, cited in Wiffis v, HHL 159 $E.2d 14S, 161, 
116 GaApp. 848, revd. on oth. grds. 161 SE.2d 
281, 224 Ga. 263, a*£ to 162 SJB.2d 299, 117 
GaApp. 855—CJJS. died In Bailey v. Bruce, 209 
S-E.2d 135, 138, 132 GaApp. 782. 

IIL—FredriH v. DeWitt County Service Co, 261 N.EL2d 
52, 125 IllApp^d 306, 43 ALR.3d 715. 

Mo.—State ex ret Boswell v Carte, App., 334 S W2d 
757. 

Nek—Rhodes v. Edwards, 135 NW.2d 453, 178 Neb. 
757, cert. den. 86 S.CL 399, 382 U.S. 943, 15 
L.Ed.2d 352. 

NJ.—Finnegan v. Cofl, 157 A2d 737, 59 NJ.Snper. 
353 

N.Y.—Frey v. First Nat Bank of Ftoschmanns, 249 
N.YA2d 348, 21 AD2d 709—Katz v. Memoir, 
284 KYA2d 319, 28 ADM 1128—Coleman v. 
Myers, 286 N.Y^2d 366,29 A D2d 727-Gilhgan 
v. Lepooe, 295 H.YS2& 955, 31 ADJJd 630. 

Kyser v. John R Garrett, Inc., 292 N.Y-S-2d 
941,57 MiscM 514—J. R, Miller Co. v. Drew, 306 
N.YA2d 244, 61 MiscJd 638. 

Ohio—Mandell v. Yellow Cab Co of Cleveland, 170 
NJEL2d 296. 

OkL—Matches v, McGahey, 455 P2d 52. 

ftLr—McDonough v. Linton’s Lunch, 10 D. & C2d 
m-Furnuy v. Howard, 20 D. ft CL2d 234, 74 
Danph. 190—Haverford Hall. Inc. v, Hamilton 
Am hoc, 34 D. A C2d 22, 52 DeiCo. 100 

Tex. Hawses v. Marks, 362 SWJd 299-Crane v. 
Tasks; 328 S.W.2d 434, 160 Tex. 182. 

Tct h oaa i Stems, Inc. v. American Central Ins. 
Co, GvAppw 398 S.WM 344, err. ref no rev, ‘ 
at, Sap-, 401 SM2A 593* app. after remand 424 
RWJd 466—Fort Worth Lloyds v. Hale, OvApp., 
465 S.W.2d 639, err. ret no rev. err. 


htatacdw 

NLY.—Altman v. Gty of New York, 258 N.YA2d 977, 
46ftfiB&2dl3& 

Rosenbhnn v. Roaeahhna, 249 N.YSJtd 918, 21 
AJX24 682. 

Taxpayer caaa a t ha c ompell ed to produce re- 
tanfricas party to Mtigat ka 


Old.—AppBcarioo of Umbach, 350 PM 299. 


Ala.—Constantine % Cootantite 249 Srx2d 262, 274 
Ahm 

, Chart* 4a aet leak whhfimr on (fisdosnre of income 
tax atoms k absence of stro^ showing of necesshy or 

w_a_ 

N.Y.—Olromarir, tan, v. Oaity, 253 N.YAM 478, 22 
AJL2468R app. *sm 207 NAM 518k 15 N.YJd 
956, 299 it?AM 845-Lane v. D'Angelos, 2 
Dept, 485 N.YAM 84, 108 ADM 727. 

1UNL Ga.-Wi% v. H3l 159 SAM MS, 116 Ga. 


Ga 263. ccnf. to 162 SE2d 299, 117 GaApp 
855 

Neb.—Rhodes v Edwards, 135 N W 2d 453, 178 Neb 
757, cert den 86 SO 399, 382 US 943, 15 
L Ed 2d 352. 

11.15. Miss-French v Drueita, 399 So.2d 1327 
RI —Moretta v Morelia, 213 A 2d 808, 100 R.I 220 
Copies 

Cal —Flora Crane Service Inc v Superior Court In and 
For City and County erf San Francisco, 45 Cal 
Rptr, 79, 234 C A 2d 767 

W-2 forms 

Cal —Brown v Superior Court In and For San Francis¬ 
co County, 139 Cal Rptr 327, 71 CAM 141 

12. Wills 

(2) Other matters. 

NH—Scott v. Gnnnell, 161 A2d 179, 102 NH 490 

§ 73. -Privilege of Party as Wit¬ 

ness 

Library References 
Pretrial Procedure 

12.50. Kan—Alseike v Milter, 412 P.2d 1007, 196 
Kan 547 

13. Cal—Shepherd v Superior Court of Alameda 
County, 130 Cal Rptr. 257, 550 P.2d 161, 17 C3d 
107. 

Dd.—Rarsep v Mrs. Smith’s Pie Co., 221 A 2d 598. 
OkL—Giles v. Doggett, 500 P 2d 574. 

Pa.—Woods v Dunlop, 334 A.2d 619, 461 Pa. 35. 

However, defendants were not entitled to stay produc¬ 
tion of documents on ground that to do so would tend 
to incriminate them m a pending federal court prosecu¬ 
tion against them 

Dei—La vine v. Gulf Coast Leaseholds, Inc., 167 A.2d 
447, 39 DeI.Ch 494 

No privilege for records belonging to or about 
another 

Tex.—Wielgcsz v Millard, App 14 Dist., 679 S W.2d 
163. 

17. Colo.—Murray Mortg. Investors v. Gulf Atlantic 
Life Ins Co, 594 P.2d 583, 41 Colo.App 446 
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19. Colo—Murray Mortg. Investors v Golf Atlantic 
Life Ins Co, 594 P.2d 583, 41 Colo App. 446. 
Mo.—State ex rel. Fakone v Levitt, App., 572 S.W 2d 
252 

19.5. Pa.—Woods v Dunlop, 334 A 2d 619, 461 Pa. 
35. 

§ 74. Grounds and Purposes of Pro¬ 
duction and Inspection 

Library References 
Pretrial Procedure <S»335. 

1950. Alaska—State v. Leach, 516 P 2d 1383. 

Kan.—Alsakfi v. Milter, 412 P.2d 1007, 196 Kan. 547 
Mich.—Rock Island Bank & Trust Co. v. Ford Motor 
Co., 220 N W.2d 799, 54 Mich. App 278 
N.Y.—Vartanesian v. Purcell, 292 N.Y.S 2d 537, 57 
Misc.2d 217. 

To determine whether to prosecute or settle 
action 

Alaska—Miller v. Harpster, 392 P.2d 21. 

“Good cause” 

Ara.—City of Phoenix v. Peterson, 462 PM 829, II 
ArizApp 136. 

Gann.—Jacques v. Cassidy, 257 A 2d 29, 28 Conn-Sup. 

212 . 

Dd.—Thompson v. E. R Trucking Co,, Super., 249 
AM 436. 

Ga.—McMillan v. General Motors Cofp, 179 S R2d 
99, 122 GaApp. 855. 

N5L—State ex rel New Mexico Slate Highway Com- 
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Adequacy of vapor control equipment and vapor 
recovery systems 

Cal —Mobil Oil Corp v Superior Court for San Diego 
County, 130 Cal Rptr. 814, 59 CAM 293 

1955. Neb —Haarhues v Gordon, 141 N W.2d 856, 
180 Neb 189 

N Y —Gentile v. J W. Mays, Inc., 268 N.Y S 2d 747, 
49 Misc.2d 814 

21. Cal —Johnson v. Superior Court for Santa Bar¬ 
bara County, 66 Cal.Rptr. 134, 258 CAM 829 

Fla.—Riddle Airlines, Inc v Mann, App., 123 So.2d 
685, 

N Y —Pncston v Nea Service, Inc., 203 N.Y.S 2d 243, 
24 Misc 2d 576 

Pa.—Potter Bank and Trust Co v Gage, 41 Ene 159. 

RI —Morrctta v Moretta, 213 A2d 808, 100 RI. 220 

22. Ark —Price v Edmonds, 330 S W 2d 82,231 Ark. 
332 

Dei —Greyhound Corp v Heitner, 361 A2d 225, revd 
on oth grds 97 S.Ct 2569, 433 US. 186, 53 
LEd.2d 683 

Fla —Hightower v Bigoney, App, 145 So.2d 505, revd 
on oth. grds. Sup, 156 So.2d 501, 17 ALR.3d 
1308 

Mich -Sovereign v. Hart, 108 N W.2d 758, 363 Mich 
32. 

Neb.—-Haarhues v. Gordon, 141 N.W.2d 856, 180 Neb 
189. 

N Y.—People ex rd Fern v, Follette, 306 N.Y S 2d 789, 
61 Msc.2d 826, affd 312 N.Y S 2d 531, 34 A D 2d 
835, cert den 91 SCt. 973, 401 U.S 954, 28 
LEd2d 237 

N C —Vaughan v Broadfoot, 149 S.E 2d 37, 267 N.C 
691 

Tex —Commercial Travelers Life Ins Co v. Spears, 484 
S.W.2d 577. 
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23. Fla—Riddle Airlines, Inc. v Mann, App., 123 
So.2d 685. 

235. Neb—Haarhues v. Gordon, 141 NW2d 856, 
180 Neb 189. 

24. Cal —Associated Brewers Distributing Co. v Su¬ 
perior Court of Los Angeles County, 55 Cal.Rptr 
772, 422 P.2d 332, 65 C2d 583 

Dd—Wiliams v. Moms, Super., 223 A 2d 390. 

Ill —Quagliano v Quagliano, 236 N E.2d 748, *84 III. 
AppM 233. 

NY.—Gold v Jacobi, 276 N.YS2d 309, 52 Misc2d 
491. 

Wis.—Bank of Commerce v. Lesperance, 196 N.W 2d 
671, 54 Wis2d 519. 

Fraud or ignorance not grounds for discovery 

N.Y.—Schill v. Hammett, 187 NYS2d 527, 18 
Misc 2d 87. 

Reasonable ground for examination required 

RI—Moretta v. Moretta, 213 A 2d 808, 100 R.I. 220. 

26. OkL—Davis v. Davis, 536 P.2d 915 

27. N.Y—Long v. State, 304 NY.S.2d 785, 33 
A D 2d 621 

The production of documents merely 
in the hope it might contradict a wit¬ 
ness or litigant is proscribed. 275 

275. La.—Somer v. Louisiana Power & Light Co, 
App., 272 So 2d 32. 

295. La.—Nicholson v. Holloway Planting Co, Inc., 
284 So.2d 898. 

Mo —Vamal v General Hospital and Medical Center, 
502 S.W.2d 332. 

N.Y,—Golden v. Wickhardt Co, 305 N.Y.S.2d 203, 33 
AD.2d 652. 

lidz v Reliance Plastic Corp., 203 N.Y.S.2d 
582, 23 Misc.2d 1075—Willis v. Foster Wheeler 
Corp., 220 N.Y.SM 470, 31 Misc 2d 799—Korzen- 
wwski v Greenpoint Hospital, 234 N.Y.S. 2d 739. 
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Burden of proof 

VY—Jansons v Jansons, 257 NYS.2d 703 45 
Misc 2d 795 

*0. Anz—City of Phoenix v Peterson, 462 P2d 829 
11 AnzApp 136 

Ta.—Yarmark v Botsikas, App, 158 So.2d 770 
diss —Bums v Washington Savings, 171 So 2d 322 
251 Miss 789 

4.Y —Application of Pelley, 252 NYS2d 944, 43 
Misc.2d 1082—Application of Heller, 293 N YS 2d 
869, 57 Misc 2d 976 
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16. Del — Fauerbach v Williams, Super, 235 A 2d 
281 

19. Ill —Momer v. Chamberlain, 213 N E 2d 425, 66 
Ill.App 2d 472, affd 221 NE2d 410, 35 Ill 2d 
351 

I.Y.—David J Hodder & Son, Inc v Pennetto, 223 
N.Y S 2d 685, 32 Misc 2d 764—Waugh v Fire¬ 
men’s Fund Ins Co., 275 N Y S 2d 91, 52 Misc 2d 
141 

0. Cal.—Scotsman Mfg Co v Superior Court In 
and For Orange County, App, 51 CalRptr 511, 
242 C.A.2d 527 

1Y.—DiBiasso v. Gonsenhauser, 232 N Y S 2d 888, 36 
Misc 2d 799—Dickinson v Chock Full O’Nuts, 
293 N.Y S 2d 785, 57 Misc 2d 991 
enn.—Jordan v. State ex rel Williams, 397 S.W2d 
383, 217 Tenn 307 

ex.—Texhoma Stores, Inc v American Central Ins 
Co, Civ. App, 424 S W 2d 466, err ref no rev err 
a—Homback v State Highway Commissioner, 135 
SE2d 136, 205 Va. 50. 

0J5. Fla—State Road Dept v Shell, App, 122 
So 2d 215, judg quashed. Sup, 135 So,2d 857 
f.Y.—Kaplan v. Kaplan, 235 NYS.2d 9, 18 A.D2d 
664, app. gr. and rearg den 236 N Y.S 2d 940, 18 
A.D 2d 699, affd 190 N.E.2d 534,12 N Y.2d 1097, 
240 N.Y.S.2d 162. 

Parker v New York Tel Co, 262 N Y.S 2d 700, 
47 Misc.2d 342, affd. 265 N.Y S 2d 740, 24 A.D 2d 
1067. 

variability of witnesses making statement 

Y —Sa Dorus v Bond, 194 N Y.S.2d 180,20 Misc 2d 
309 ' 

(2) Other matters. 

riz.—Maricopa County v. Peterson, 439 P 2d 526, 7 
Anz.App 363—City of Phoenix v Peterson, 462 
P,2d 829, 11 AnzApp 136 
i —Ogea v Jacobs, 344 So 2d 953 
r is.—State ex rel Dudek v Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559 
[eld not defense 

.Y.—Long v State, 304 N Y S 2d 785,33 A D 2d 621 
I. Conn —Jacques v. Cassidy, 257 A 2d 29, 28 Conn 
Sup. 211 

Y—Cohen v. Hardy, 258 N.Y $.2d 1003, 23 AD.2d 
793. 

I. 5. Wis.—State ex rel Dudek v. Circuit Court for 

Milwaukee County, ISO N.W2d 387, 34 Wis 2d 
559. 

L.15, Ill —Stickler v McCarthy, 212 N.R2d 723, 64 
Ill.App.2d 1. 

J. —Gureghian v Hackensack Hospital, 262 A.2d 
440, 109 N.J.Super. 143 

L Ark—Tumlison v. Harville, 372 SW.2d 385, 237 
Ark. 113. 

.Y—Benson v Murr, 258 N.YS.2d 566, 23 A.D.2d 
756. 
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15. N.Y.—Rios v. Donovan, 250 N.Y S.2d 818, 21 
A D.2d 409 

Rizzuto v Telesca, 191 N.Y S.2d 775, 19 
Misc.2d 871—Canter v. American Cyammid Co, 
192 N.Y.S.2d 458, 17 Misc 2d 1047—In re Daniel¬ 
son’s Will, 222 NYJS2d 507, 32 Misc.2d 798- 
Newton v. Board of Ed of Half Hollow Hills, 
Central School Dist. No. 5, 275 N.YS2d 494, 52 


Mist* 2d 259—Stepps v. State, 294 N Y S.2d S62, 58 
Misc 2d 155 

Denial of discovery pending coadnskm of exam¬ 
ination 

(1> NY—Seifert v McLaughlin, 223 N Y.S.2d 18, 
15 AD 2d 555—Mudge v Hughes Const. Co, 225 
N Y S 2d 833. 16 A D 2d 106, 95 A L,R.2d 1055—Rios 
v. Donovan, 250 N Y S 2d 818, 21 A D 2d 409—Lotter- 
man v F H McGraw A Co, 285 N YS2d 359, 29 
A D 2d 536 

(2) N Y— Posner v. Nova Table Pad Co., 216 N.Y 
S 2d 137, 28 Misc 2d 945 

(3) Other matters 

N Y —Ross v Heating Maintenance Corp. of New 
York, 233 N Y.S.2d 87, 36 Mbc 2d 877—Ossaadon 
v New York City Transit Authority, 253 N.Y S 2d 
442, 44 Misc 2d 189—Johnson, Drake A Piper, Inc. 
v State, 293 N Y.S 2d 728, 57 Misc.2d 846 

(4) Other matters. 

N Y —Carden Hall, Inc v Riden Const Corp, 242 
N YS2d 239, 39 Misc 2d 1003 

(5) Discovery permitted. 

N Y —Walker v. Ene^Lackawanna R Co., 252 N Y. 
S 2d 728, 43 Misc 2d 1098—Calace v Battaglia, 
252 N Y S.2d 973, 44 Misc 2d 97. 

Proper procedure outlined 

NY—Groben v Travelers Indem. Co, 266 N Y.S 2d 
616, 49 Misc 2d 14, affd 282 N.Y.S.2d 214, 28 
AD 2d 650 
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51. Pa—Lapp v Titus, 302 A.2d 366, 224 Pa.Super. 
150 

In Pennsylvania 

(3) Pa—General Office Equipment Crap v. Dillon 
Co, 107 PL J. 193 

52. N Y —Abrams v. Statmaster Corp., 239 N.Y.S.2d 
521, 18 A D 2d 1083 

Buchholz v. Mid-Island Hospital, 184 N.Y.S.2d 
545, 17 Misc.2d 155—Application of Pelley, 252 
N Y S 2d 944, 43 Misc 2d 1082—Application erf 
Sarlo, 276 N Y S.2d 41, 52 Misc.2d 547—Applica¬ 
tion of Heller, 293 N Y.S.Zd 869, 57 Misc.2d 976 
Pa —Hull v Hudson Coal Co, 64 LackJur. 157 
Tex —Fisher v. Continental Illinois Nat. Bank A Trust 
" Co of Chicago, Civ App., 424 S W 2d 664, err. ref. 
no rev err 

Testing the pleadings 

Cal —Burke v Superior Court of Sacramento County, 
78 CalRptr 481, 455 ?2d 409, 71 C2d 276 

Proper procedure to obtain praecipe for writ 
Pa—Gross v United Engineers & Constructors Inc., 
Super, 302 A 2d 370, 224 Pa Super 233. 

To obtain more particularity 
Ga -Cochran v McCollum, 210 SE.2d 13, 233 Ga. 
104, on remand 222 SJL2d 60, 136 GaApp. 558, 
disapproving Martin v. Approved Baneredit Corp, 
163 S E 2d 885, 224 Ga. 550. 
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The right of production and inspect 
tion may not be invoked to enable a 
plaintiff to explore the feasibility of 
framing a complaint, since the exercise 
of this right depends on showing a 
meritorious case. 545 

54.5. N Y.—Cotier v. Retail Credit Co,, 237 N.Y^2d 
781, 18 AD.2d 898. 

Not permitted to correct de fe cts ia. pleading 

Pa.—Gross v. United Engineers & Constructors Inc, 
302 A.2d 370, 224 Pamper. 233 
55. Ga.—Young Men’s Christian Asrffc v. BaBey, 146 
S.R2d 324, 112 GaApp. 684, cert. den. 87 &Ct 
131, 385 US. 868, 17 L.Ed.2d 95, rek. den. 87 
S.Q 721, 385 U.S. 102L, 17 L-E&2A 561. 

N Y.—Planet Wood Products Corp. v. Doe, 178 N.Y. 
S 2d 388, 13 Misc.2d 787. 
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56. N.Y.—Kmll v. Sherman, 265 N.Y«SJ!d 869, 48 
Moc.2d 825—In re St Andrew Associates, 294 
N YS.2d 188, 57 Misa2d 1079. 

60. N.Y.—Rochester Radio Supply Co, Inc. v. State, 
351 N.Y.S 2d 234, 43 A.DJd 897—Bartow v. 
Fusco, 374 N Y.S.2d 498, 49 AD.2d 1032. 

Stepps v State, 294 N.Y.S^d 862, 58 Misc. 155. 

62. Wis.—Grefco, Inc v Frankie Roofing Supply, 
Inc, 174 N W.2d 253, 46 W»2d 118. 

240 

6330. Cal —Dobbins v. Haniister, 51 CaLRptr 866, 
242 CA2d 787 

IH.—Fanning v Lemay, 222 N.E.2d 815, 78 HLAppu2d 
166.revdjmpartonodLgnls.230 N.E2d 182, 38 
H1.2d 209. 

Miss—Mississippi Power Co. v Harrison, 152 Sa2d 
892, 247 Miss. 400 

N G—Nolan v. Boulware, 204 S.E.2d 701, 21 N.C App 
347, cert den. 206 SE.2d 863, 285 N.G 590 

Pa.—Sharrer v. Harman, 18 D. A C.2d 313. 1 Adams 
LJ 17. 

“Good cause” not shown 

OkL—Lisle v. Owens, 521 P.2d 1375, 

64. Cal—Associated Brewers Distributing Co v. Su¬ 
perior Court of Los Angeles County, 55 CalRptr. 
772, 422 PJ2d 332, 65 C2d 583—Burke v. Superi¬ 
or Court of Sacramento County, 78 CaLRptr. 481, 
455 P.2d 409, 71 C2d 276—Pacific TeL A TcL 
Ca v. Superior Court of San Diego Comity, 84 
Cal Rptr 718, 465 P.2d 854, 2 C3d 161 

International Harvester Co v Superior Court of 
Shasta County, 78 CaLRptr. 515, 273 GA.2d 652. 

Conn —Jacques v Cassidy, 257 A.2d 29, 28 Conn.Sup. 
212—Salmon v Lewis, 288 A. 2d 686, 29 CotxnJSap. 
363 

Fla.—Herold v Computer Components Intern., Inc., 
ApiL, 252 So2d 576, 56 AL.R.3d 1101. 

Ga,—Travis Meat St Seafood Ca, Inc. v Ashworth, 193 
SJEL2d 166, 127 GaAppc 284—Emerson v. Flem¬ 
ing, 193 SR2d 249, 127 GaApp. 296. 

Kan.—Akdke v MBfcr, 412 P2d 1007, 196 Kan. 547. 

Mich—Kalamazoo Yellow Cab Ca v Sweet, 109 
N.W.2d 821, 363 MidL 384—Daniels v. Alien 
Industries, Inc., 216 NW.2d 762, 391 Mich. 398. 

Mont.—State Highway Commission v. District Court of 
First Judicial D*st In and For Lewis and Clark 
County, 412 P.2d 832, 147 Mont 348 

Nev.—Schlatter v. Eighth Judicial Dist Court In and 
For dark County, 561 P 2d 1342, 93 Nev 189. 

NH.—Scontsas v Citizens Ins. Co of NJL 253 A2d 
831, 109 N.H 386. 

N.Y—Allen v Crowdl-CoBier Pub. Ca, 235 NR2d 
430; 288 N.Y.SJd 449, 21 N.Y.2d 403. 

All New York Auto Corp v Renault, Ino, 222 
N.YJSi2d 125, 15 A.D.2d 467—Rohde v. State, 304 
N.Y^J2d 835, 33 A.D.2d 707. 

Ohio—Roller v. W. E. Plechaty Co, 216 tt.E.2d 399, 6 
. Ohio Misc. 57. 

S.C.—South Carolina State Highway Dept v. Booker, 
195 S.E.2d 615, 260 S.G 245. 

Tex.—Fisher v. Continental flhnois Nat Bank A Trust 
Co of Chicago, QvApp, 424 S.W^d 664, err. ref. 
no rev. err. 

Utah—State By and Through Road Commission v. 
Petty, 412 P.2d 914, 17 Utah2d 382. 

Wash.—Peacock v. Piper, 504 P.2d 1124, 81 WashJd 
731 

Release procured by fraud 

RX—Legate v. Ursa 191 A.2d 277, 96 RX 283. 

Names of expert witnesses 

CaL—Kenney v. Superior Court In and FOr Yolo Qxm- < 
ty, 63 CalRptr. 84, 255 CA2d 106. 

Iowa—Robbins v. lows-Bthois Gas A Elea Ca, 160 
N.W.2d 847 

65. Ma—State ex rel Isbell v Kelso, App, 442 
fcW.2d 163. 

Neb—Haarfmes v. Gordon, 141 N.W2d 856, 180 Neb 
189.' " 

Po—Ptetas v. Sun Ray Drug Coi, 37 D. A C2d 612, 15 
Bucks 488. 
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§74 DISCOVERY 
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Psychiatric treatment 

Cat—Roberts v Superior Coon of Butte County, 107 
Cal Rptr 309, SOS P 2d 509, 9 C.3d 330. 

§ 75. Pendency and Condition of 
Cause 

Library References 
Pretrial Procedure <3=402. 

66. Ariz.—Ctty of Phoenix v, Peterson, 462 P 2d 829, 
11 AnzApp. 136. 

Fla.—Cooper v. Fulton, App., 107 So 2d 798 
Ga.—Herring v R. L, Mathis Certified Dairy Co, 173 
S.E2d 716^ 121 GaApp. 373, app. dism 91 S Ct 
192, 400 US. 922, 27 LEd.2d 183 
La.—Newbn v. Jefferson Parish Council through 
Schouest, App., 146 So 2d 220 
N.M.—Davis v. Westland Development Co, 466 P.2d 
862, 81 N.M. 296 

N.Y.—Boar’s Head Provisions Co v. Plymouth Rock 
Provision Ca, 235 NY.S.2d 18—Stuberfield v 
Long Island Qty Sav. ft Loan Ass’n. 235 N.Y S 2d 
923. 

Aiett Sales Corp v. Island Garden Center 
Queens, Inc^ 267 N.Y.S.2d 623, 25 AD.2d 546— 
Sauthers v. Scnithers, 291 N.Y.S.2d 897, 30 A D.2d 
693. 

Tdy v. Stale, 267 N.Y.E2d 865,49 Misc 2d 418. 
Discretion to depart from rule 
N.Y.—Lachowitz v. Child's Hospital, 225 N.Y.S.2d 
123, 32 Misc^d 386. 

limitation imposed by local court nde properly 
enforced 

Mass.—Dny v. Vanfcnski, 357 N.E2d 344, 4 Mass. 
App. 861. 

NY.—Pioneer Jewelry Corp. v. AH Comment Corp., 
260 NYJSJd 700, 24 AJX2d 43d 

Farther mntetk a not permitted 

Nev^—Jones v. Bank of Nevada, 535 P 2d 1279, 91 Nev. 

368. > 

N.Y.—Goldman v. Sakberg, 356 N Y.S.2d 84, 45 
AJX2d 68tt 

Pa.—Bata v. Central-PecB Nat. Bank of Philadelphia, 
224 A^d 174,423 Pi. 373, cert den. 87 S.CL 1348, 
386 US. 1007, 18 XEd-2d 433. 

factor 

NX—Hofihau v. Regina Corp., 282 N.Y.d2d 404, 54 
Mac2d 264 

uoapKiioa prior to max 

CtL—Bozfce v. Superior Court of Sacramento County, 
78 CalRpCr. 481, 455 P.2d 409, 71 C2d 276 


W£b_&a* of Commerce V. Lespoance, 196 N.W.2d 
671, 54Wk2d 519. 



NX—ftaotiae v. 
Ifis&2d 156. 


of liability 
374 KYS2& 280, 84 


.Y.-Xm(>p v. hGcfaaax, 391 KY&J2A 496, 55 
AXUd 1025. 


riority of db c orcry between codefeadants 
n.Y.—Snyder v. Paste, Davis ft On, 391 NYlSL2d 579, 
56 AJDJ4 53d 


67. Right tofespectioo la coaatercbdn 

Fla.—Cooper v. Fata. App, 117 Sa2d 33, 83 AX. 
R^d 297. 

681 cat— Peopiev. Superior Court band For Solano 
County, 111 GriJtptr. 14, 35 CAM 7IU 
N.Y. Fumerefie v, DHadwy^ PMiwi e Parking Cotp. 
267 KYJSJd 75A 49 hfisc2d474—Shaw v. Hosp£> 
tai Aas*n of CSty of Schncctady, 292 N.Y^2d 984, 
57 IfiscJd 461. 

RX—Bmtiata v. Muacateffi, 261 A£d 636,166 RX 514k 
nwm or cum igsma caj 
N.Y.—CosteBo v. City of New Tort, 283 H.YSM 673. 
54 M£sc2d 885. 


Stay of discovery denied 

Del —Silliman v DuPont, Super, 302 A 2d 327, affd 
310 A 16 128 

69. NY —Gentile v J W Mass, Inc, 268 N.YS2d 
747. 49 Misc 2d 814 

70. N Y—Gentile v J W Mays, Inc, 268 N Y S2d 
7.47, 49 Mtsc 2d 814 

71. N.Y’ —Lakeland Water Dist v Onondaga County 
Water Authority, 248 N E2d 855, 24 N Y 2d 400, 
301 N’YS2d 1 

Fidler v Public Constructors, Inc , 333 N Y' S 2d 
39. 3« K D2d 827 

Application of Sarlo. 276 NY’S 2d 41, 52 
Misc 2d 547—Juskowitz v. Hahn, 289 NYS2d 
870, 56 Misc 2d 647—Diamond v Allegheny Lud- 
lum Industries, Inc, 324 NY S 2d 658, 67 Misc 2d 
854 

Okl— Pierce v Avon Products, Inc., 423 P 2d 461 
Held too late after filing of statement of readi¬ 
ness 

NY—Muller v. Lustgarten, 301 N.YS2d 663, 32 
AD 2d 898—Cassidy v Kolonsky, 325 NYS2d 
145, 37 A D 2d 880—Rose v Package Machinery 
Co , 366 N Y S 2d 746, 47 A D 2d 999 

Farone v Korev Motors, Inc. 254 N.Y S 2d 209, 
44 Misc 2d 565—Pindar v Parke Davis ft Co, 337 
N Y S2d 452, 71 Misc 2d 923 
Held not too late after filing of statement of 
readiness 

NY.—Dahl v New York World’s Fair 1964-65 Corp., 
264 N Y S 2d 285, 48 Misc.2d 88—Pmdar v Parke 
Davis & Co, 337 N YS2d 452, 71 Misc 2d 923 
Held too late after jury impaneled ami sworn 
Mich—Johnston v Narmore, 146 N.W2d 655, 378 
Mich. 491. 

After oral examination before trial 

N Y -Grow Const. Co v State, 281 N.Y S 2d 454, 54 
Misc 2d 108 

Oral examination not prerequisite 
NY—State v. DeGroot, 315 N Y.S2d 310, 35 AD.2d 
240 

Not “special, unusual, or extraordinary circum¬ 
stances” 

N.Y.—Butler v General Motors Corp., 326 N.Y S 2d 
486, 37 A.D2d 957 

Unreasonable 

Ga.—Rosmg v Dwoskin Decorating Co., 234 SE2d 
128, 141 Ga App 617 

It has been held that the discovery 
and inspection of material bearing on 
the issue of damages may be granted 
in many classes of cases in advance of 
the determination of liability. 745 

745. Inspection permitted 

N.Y.—Glenmark, Inc., v. Canty, 253 N.YS.2d 478, 22 
A.D.2d 680, app. dism. 207 N E2d 518, 15 N.Y 2d 
956, 259 N.Y.S.2d 845 
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75, Conn.—Ferdeto v Dolan Steel Co., 149 A 2d 
908, 21 Conn.Sup. 170 * 

Fla.—Allstate Ins Co v. Shupack, App., 335 So.2d 620 
HL—Mier v Staley, 329 N.E2d 1, 28 Ill App 3d 373. 
N.Y.—Application of Clark, 301 N.Y S 2d 804, 60 
Misc.2d 51. 

Tex.—Presbyterian Hospital of Dallas v. National Life 
ft Acc Ins. Co., Civ.App, 480 S W2d 497 
Right to accounting 

(2) Held not prerequisite. 

NX—In re Salkm, 186 N.Y S 2d 510, 8 A D.2d 712, 
folk 188 N.Y.S 2d 940, 8 A.D2d 715 

(3) Other instances. 

Fla.—Cay Coast. Co v. Coniee Const Co, App, 200 
So.2d 563—Armstrong v. Piatt, App r 201 So 2d 
830—David v. Tansili, App., 297 So.2d 84 
NY.—Corwin v. Kaufman, 326 N.Y.S 2d 20, 37 
A.D.2d 838. 


Cunningham v Schmidt, 190 NYS2d 850, 18 
Mkc 2d 326—Carden Hall, Inc v. Riden Const 
Corp, 242 N Y S 2d 239, 39 Misc 2d 1003 

Timely notice of claim against city 

N.Y—Application of Griffin, 194 NY.S2d 82, 20 
Misc 2d 639 

Discovery and inspection after pretrial examina¬ 
tion 

N Y.—Lotterman v. F H McGraw & Co, 285 N.Y 
S2d 359, 29 A D2d 536 

§ 76. Persons Entitled to Inspection 

Library References 
Pretrial Procedure <3=335. 

76. Kan —Williams v Consolidated Investors, Inc, 
472 P 2d 248, 205 Kan 728 

La —Cousins » State Farm Mut, Auto. Ins Co, App, 
' 253 So 2d 629 

N J —Viruet v. Sylvester, 331 A 2d 286, 131 N J Super 
599 

N Y.—Rutirom v Putnam County Civil Service Com¬ 
mission, 288 N Y S 2d 734, 29 A.D 2d 474-Lake- 
land Water Dist v Onondaga County Water Au¬ 
thority, 289 N.Y.S 2d 875, 29 A.D.2d 1042, mod. 
on oth. grds 248 N.E2d 855, 24 N Y.2d 400, 301 
NYS2d 1 

Gentile v. J. W Mays, Inc., 268 N Y.S.2d 747, 
49 Misc 2d 814 

Person held not entitled to discovery 

N Y —Cunningham v Schmidt, 190 N.Y S 2d 850, 18 
Misc 2d 326. 

Role 

NY—Martinez v. Martinez, 242 NYS2d 1000, 40 
Misc 2d 211. 

Two way or mutual exchange contemplated 

Cal—Swartzman v. Superior Court In and For Los 
Angeles County, 41 Cal Rptr 721, 231 GA.2d 195 

Right of defendants 

Mich—Knm v Osborne, 173 NW.2d 737, 20 Mich 
App 237 

Parties involved In litigation 

Del —Simpson v Kennedy, Super., 327 A 2d 763 

77. Not limited to party having burden of 
proof 

NY—Jansons v Jansons, 257 NYS.2d 703, 45 
Misc 2d 795 

77.10. NY.—Magee v Faymour Development Co, 
302 N.YS2d 502, 32 AD2d 811. 

§ 77. Persons as against Whom In¬ 

spection May Be Obtained 

Library References 
Pretrial Procedure <3=334. 
page 242 

81.50. La.—Cousins v State Farm Mut Auto Ins 
Co, App, 258 So 2d 629 

NJ—Irval Realty Inc v. Board of Public Utility 
Com’rs, 294 A.2d 425, 61 NJ 366 

NY—Baron v Giaxnbino, 245 NY.S2d 250, 19 
A D 2d 896—Avila Fabrics, Inc v. 152 West 36 St 
Corp, 254 N.Y S.2d 609, 22 A D.2d 238 

In re Buono’s Will, 179 NY.S2d 717, 14 
Misc 2d 760—Young v. Forest Hills General Hos¬ 
pital, 216 N.Y.S.2d 101, 28 Misc 2d 981. 

Wts.—In re Glass’ Estate, 270 N W.2d 386, 85 Wis,2d 
126 

“Party” not given strictly technical interpreta¬ 
tion 

Anz.—MacDonald v Hyder, 471 P.2d 296, 12 Anz 
App. 411 

Partners 

N M.—United Nuclear Corp v. General Atomic Co, 
629 P 2d 231, 96 N.M. 155, 26 A LR. 4th 705, 
app; dism., cert, den 101 SO 1966. 451 U S. 901, 
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68 LE&2d 289, reh den. 101 S.O 3070, 452 US 
932, 69 LEd.2d433 

82. Codefendants not truly "adverse parties*’ 
Conn —Brayne v Hayes, Com.Pl., 266 A 2d 411, 28 
Conn.Sup. 484 

Under some rules, the right of dis¬ 
covery extends to any party, and is not 
limited to adverse parties or parties in 
issue. 83 5 

83.5. Codefendant 

NY.—Martinez v. Martinez, 242 NYS2d 1000, 40 
Misc.2d 211 

84. Ark.— Dunaway v. Troutt, 339 SW 2d 613, 232 

Ark. 615. 

Ga—Millholland v Oglesby, 154 S.E2d 194, 223 Ga. 

230, on remand 155 S.E2d 672, 115 Ga App. 715 
HL—Miceikis v Field, 347 NE2d 320, 37 III App.3d 
763. 

N.Y —Golding v Goldmg, 184 N Y S 2d 793, 7 A.D.2d 
1027, 

Mitchell v Black & Decker Mfg Co., 191 N.Y 
S.2d 660, 19 Misc.2d 887—Peters v Marquez, 196 
N.Y S 2d 840, 21 Misc2d 720—Pneston v. Nea 
Service, Inc, 203 N.Y.S2d 243, 24 Misc2d 576 
Pa.—Day v. B J. & H. Sales, Inc, 39 D & C 2d 422, 56 
Luz.L.Reg 221. 

Assignor considered party to action by assignee 
Pa.—Taussig v Cleveland Bros Equipment Co, 17 D 
& C2d 672, 73 Dauph. 108 

Hospitals 

(2) Other instances. 

N.Y—Quinones v Valentin, 228 NYS2d 929, 35 
Misc.2d 330 

Particular rule construed 

Del.—Van Sant v Ross, Super., 171 A.2d 910, 3 Storey 
461. 

Held party in interest 

N.Y.—Dahl v. New York World’s Fair 1964-65 Corp., 
264 N.Y S 2d 285,48 Misc.2d 88. 

85. Ill—Talbot Mills, Inc v. Benezra, 210 NE2d 
559, 61 Ill.App.2d 348. 

N.Y.—Wodar v First Spice Mixing Co., 362 N.Y.S 2d 
550, 46 A.D.2d 922 

N.C.—Diocese of Western N.C. of Protestant Episcopal 
Church v. Sale, 118 SE.2d 399, 254 N.C 218 

Employer, not as adverse party but as witness 
N.Y.—Application of Reddish, 248 N.YS.2d 813, 42 
Misc.2d 671. 

Under Civil Practice Law and Rules 

N.Y.—Williams v. Sterling Estates, Inc., 245 N.Y SJd 
777, 41 Misc.2d 692—Major Chevrolet Inc v. 
Charles Pisacano, Inc, 295 N.Y.S.2d 363, 58 
Misc 2d 374. , 

86 . Anz. — State Farm Ins. Co. v. Roberts, 398 P.2d 
671, 97 Anz. 169 

Ga.—Sorrells v. Cole, 141 S.E2d 193, 111 Ga-App 136 

88. Tenn.—Hamson v. Green eville, Ready-Mix, Inc., 
417 S W.2d 48, 220 Tenn. 293 

89. N.Y.—-Peterson v. Spartan Industries, Inc., 310 
N.E.2d 513, 33 N.Y.2d 463, 354 NYSJd 905. 
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90. N.Y.—Pneston v. Nea Service, Inc., 203 N.Y.S.2d 
243,24 Misc.2d 576-Kaplan v. Kaplan, 213 N.Y. 
S.2d 178, 27 Misc.2d 596—Ross v. Heating Main¬ 
tenance Corp. of New York, 233 N.Y.S.2d 87, 36 
Misc.2d 877. 

S.C—John Deere Co. v. Cone, 124 S.R2d 50, 239 SC. 
597. 

90.5. Defendant’s insurer 

Cal.—dark v. Superior Court of State In and For San 
Mateo County, 2 CaLRptr. 375, 177 CA2d 577 
N.Y.—Mirabile v. Fitzmaunce, 298 N.YA2d 568, 59 
Muc.2d 239. 

Rule contra where jurisdiction of officer personal and 
not representative 


Cal.—Coopman v Superior Court In and For fen 
Mateo County, 47 Cai.Rptr. 131, 237 CA2d 656 
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96.50. Under CHI Practice Law and Rules 

N Y — Butironi v Putnam County Civil Service Com¬ 
mission, 288 N.Y.S.2d 734. 29 AD 2d 474 
Di Santo v. State, 245 N.Y.SJ2d 234, 41 Mac 2d 
601, affd 254 NYS2d 965,22A.D2d 289—State 
v Master Plumbers Ass'n of City of Syracuse and 
Its Vicinity, 262 N.Y S 2d 323, 47 Mwc2d 187. 
State 

NY—Pen v State, 388 N.Y.S 2d 54, 54 AD.2d 997 

97. Discovery against wnaicipaKty permissible 

NY—Burke v Yuddsoo, 368 N.Y.S.2d 779, 81 

Misc 2d 870, affd 378 NYS.2d 165, 51 AD 2d 
673 

State as nonparty witness 
NY—Camcato v Ddlwood Distributors, Inc., 359 
N.Y.S,2d 578, 45 A.D2d 970. 

97.5. N Y —Kaplan v Kaplan, 286 NJE.2d 260, 31 
N Y.2d 63, 334 N Y.S.2d 879 

Under Gvil Practice Law and Rules 
N.Y —Butironi v. Putnam County Civil Service Com¬ 
mission, 288 N Y S 2d 734, 29 A D.2d 474 
State v. Master Plumbers Ass’n of City of Syra¬ 
cuse and Its Vicinity, 262 N Y.S 2d 323,47 Misc.2d 
187 

State licensing board's confidential 
investigative records may be discover¬ 
able where the party seeking them can 
show a particularized need that out¬ 
weighs the public interest in confiden¬ 
tiality, the extent to which the informa¬ 
tion is available from other sources, 
the degree of harm the litigant will 
suffer from its unavailability and the 
possible prejudice to the agency’s in¬ 
vestigation. 97 15 

97.15. NJ.—McLain v. College Hosp., 492 A2d 991, 
99 N.J. 346. 

§ 78. Demand for Inspection 
Library References 
Pretrial Procedure <£=403. 

97.50. N.Y.—Chertoff v. Gagola, 225 N.Y.S.2d 266, 
15 A D 2d 873. 

Pa—Woods v. Dunlop, 334 A.2d 619, 461 Pa, 35 
Necessity of special rirc mn s t ances 
(3) Other statements. 

N Y. — Lakeland Water DbL v. Onondaga County Wa¬ 
ter Authority, 248 N.R2d 855, 24 N.YJ2d 400, 301 
N.Y S 2d 1. 

Palisades Interstate Park Commission 
N.Y—New York Water Service Corp v. Palisades In¬ 
terstate Park Commission, 220 N Y.S.2d 489, 14 
A.D.2d 794. 

Demand for disclosure not aa available dis¬ 
covery device 

NY,—Panat Jewelry Co. v, Rooray Realty Co., 249 
N.Y.S.2d 61, 42 Mise.2d 849. 
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98. N.Y.—]Koump v. Smith, 250 N.EJd 857, 25 
N.Y.2d 287, 303 N YSJd 858. 

Tanbman Co, Inc. v. Getty Square Plaza Corp., 
353 N.Y^2d 861, 77 Misa2d 461, affd. 364 N.Y. 
S.2d 808, 46 AD.2d 893. 

Disclosure provisions of Cml Practice 
Law and Rules permit discovery and 
inspection upon mere notice when 
thing to be discovered is in possession, 
control or custody of party. 1,10 
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1,16. NY—Williams v. feeding Estates, Ibo, 245 
N Y-S.2d 777, 41 Misc.2d 692. 

3.5. Tens —Medic Ambulance Service v McAdams, 
392 SW.2d 103, 216 Tenn. 304. 

4. Ga.—Horton v. Huiet, 147 SJ EJ2d 669, 113 Ga. 

App, 166 

N.Y—PHC. Inc. v Wolf, 295 N.Y5Jd 212, 30 
AD 2d M0—Columbia Gas of New York, Inc. v 
New York State Elec. A Gas Corp., 312 N.Y-SJd 
615, 35 AD 2d 620—Curea v. Romond Knitting 
Mills, Inc, 358 N Y.S.2d 446, 45 AD.2d 844 
Fumerrite v Broadway-FHhnore Parking Corp., 
267 NYS.2d 754, 49 Misc 2d 474—Rothholz v. 
Chrysler Corp, 309 N.Y5.2d 834, 62 Muc2d 901. 

Tenn.—Medic Ambulance Service v McAdams, 392 
S W.2d 103, 216 Tenn 304. 

Demand held too broad 

Cal— Mowry v. Superior Court In and For El Dorado 
County, 20 CaLRptr. 698, 202 GA2d 229. 

N.Y.—Gty of Binghamton v. Arlington Hotel, Inc, 300 
NYS2d 12,32 AD 2d 715. 

Wickham v. Socony Mbb3 Oil Co, 256 N.YJSJZd 
342, 45 Misc 2d 311—West v Aetna Cas. A Sur. 
Co, 266 NY.S.2d 600, 49 Misc 2d 28, mod. on 
otfa. grds. 280 NY.S.2d 795, 28 AD~2d 745. 

Identification of document or artide 

N Y —Nissho-Iwai Am. Corp. v Lehigh VaL Indus¬ 
tries, Inc, 332 N.YA2d 32, 39 ADJ2d 653. 

Newton v Board of Ed. of Half Hollow HDls, 
Central School Dist No. 5, 275 N Y.S.2d 494, 52 
Misc. 2d 259 

5. N.Y—Kandel v Tocher, 256 N.Y^2d 898, 22 

AD.2d 513—McKee-Berger-Mansueto, Inc. v. 
Fedennan, 283 N.Y.S.2d 910, 28 AD.2d 989. 

Wickham v Socony Mobil Oil Co., 256NY.S-2d 
342, 45 Misc.2d 311. 

Timeliness of application 

N.Y.—Farone v. Korey Motors, Inc., 254 N.YS^d 209, 
44 Misc.2d 565. > 

§ 79. Objections to Inspection 
Library References 
Pretrial Procedure «=>3S7, 413- 
415. 

5J50. Anz.—MacDonald v. Hyder, 471 P-2d 296, 12 
AnzApp. 411. 

Neb.—Rhodes v. Edwards, 135 N.W.2d 453, 178 Neb. 
757, cert. den. 86 S.CL 399, 382 US. 943, 15 
L.Ed.2d 352 

N.Y.—Hable v. Anderson, 262 NY.S.2d 555, 47 
Misc.2d 318. 

Objection held prematnre 

NY—Petition of Brooklyn Bar Ass’n, 181 N.Y^Jtd 
892, 16 Misc 2d 127, affd. 190 S.YSJd 633, 8 
AD.2d 84L 

N.C—Duff-Norton Co. v. Hall, 150 SJE^d 425, 268 
N.G 275. 

Or.—Rigekn&n v Gilligan, 506 P.2d 714 265 Or. 109. 

State bar records in disciplinary proceedings 
against attorney 

CaL—Brotsky v. State Bar of CaL, 19 CaLRptr. 153, 
368 P.2d 697, 57 G2d 287, 94 AL.RJd 13HL 

General objection too broad under CHI Prac¬ 
tice Law aid Rnks 

N.Y.—Chester v. Zima, 246 N.Y.S.2d 144, 41 MSso2d 
676 

Motion for protective order 

Ariz.—Jolly v. Supenor Court of Pinal County, 540 
PJd 658, 112 Ariz. 186. 

CaL—People v. Superior Court for Los Angeles County, 

‘ 56 CaLRptr 393, 248 GAJM 276. 

Colo.—Bigler v. Bigkr, App, 482 P^d 996. 

HL—Kfick V. R. D. Werner Ca, Imx, 348 NJE2d 314, 
38 HLApp.3d 575. 

Iowa—Pollock v. Deere and, Cow 282 N.WJd 735. 

Nev.—Haha v. Yackky, 436 PJd 215, 84 New. 4ft. 

N.Y.—Coffey v. Orbecbs, Inc., 254 N.YR2d 596, 22 
AJX2d 317—Jerome v. Lewis. 300 KYS2d 748, 
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32 A.D.M 648—Stale v. DeGroot, 315 NYS2d 
310, 35 AD.2d 240—Gambino v St Mary's Hos¬ 
pital of Sisters of Chanty, 325 N Y.S 2d 310, 37 
A D 2d 903—Anonymous v Anonymous, 331 N Y 
S.2d 144, 39 A,D.2d 536 

Aldrich v. Catd Service Co., 272 N YS2d 582, 

51 Mxsc.2d 16—Wasgold v. Kiamesha Concord, 
Inc., 273 N.Y.S.2d 279, 51 Misc 2d 456-Edwardes 
v. Southampton Hospital Ass’n, 278 N Y S.2d 283. 
53 Mnc.2d 187. 

Pa.—Lapp v. Titos, 302 AJ2d 366, 224 PtSuper 150, 

Fraley v. Pexmsylvaiua Gas & Water Co, 54 
Lnz.Liteg. 189* 

Tex.—Alice Nat Bank v. Edwards, Civ App. 408 
S.W.2d 307—Fisher v Continental nimots Nat 
Bank A Trust Co. of Chicago, QvApp, 424 
S.W.2d 664, err. ref. no rev, err. 

Former opportun it y to examine 
Pa.—Susquehanna Anthracite, Inc v Glen Alden 
Corp., 55 Luz-LJUg. 15. 

Ottfecttans to tospectfam of property 
NX—J. Marcus A Sons, lac. v Federal Ins Co., 264 
N.Y-SJd 676, 24 A.D.2d 922. 

Objection upheld 

Conn.—Halford v. Zyk, Super., 284 A.2d 892, 29 
CouaSup. 319. 

Ga.—Rosing v. Dwodon Decorating Co., 234 &E2d 
128, 141 GaApp. 617. 

NX—-Parkerv. New York TeL Co., 262 NY S 2d 700, 
47 MhcJd 342, affiL 265 N.Y^^d 740, 24 A.D 2d 
1067—Johnson, Drake A Piper, Inc. v State, 309 
NXSJd 645, 62 hfiscJd 725 

^ m—Drebie v. Flemmg, 274 N.R2d 53, 49 IH.2d 293, 

La.—Open v. Jacobs, 344 So2d 953. 

NJ.—Werkheiser v. T. E Wanca, Inc., 361 A.2d 603, 
142 NJSupcr. 40$. 

NX—Fogazy v. Tune, Inc^ 260 NY5.2d 853, 24 
AJX2d 443—Nissho-Iwai Am. Corp v. Lehigh 
VaL Industries, Inc, 332 N.YS-2d 32, 39 A.D2d 
653* 

Waagh v. Bremen’s Fond Ins Co, 275 N.Y 
&2d 91, 52 M»c£d 141 

Or.—Rigebaan v. Giffigaa. 506 P.2d 710, 265 Or 109. 

Time for objection 

QL—Amocmted Brewers; Distributing Co. v. Superior 
Court of Los Angeles County, 55 CaLRptr. 772, 
422 P2d 332,65 C2d 583. 

Ejhl—A ieflce v. HffiBer, 412 ?M 1007, 196 Kan. 547 
NX—Befio v. Merck, Shop and Dohme, 319 N.Y5 2d 
77^36AJX2d711. 

Sahnonaicft v. Brown, 309 N.Y^2d 535, 62 
Mfcc2dti23. 

Lauren v. Griffis, 282 NXSu2d 811, 54 MiscJtf 
512. 

fnmw oner stubk 

Cal—GT, toe. v. Superior Court of Santa Cruz County, 
l Bfct. 198 Calltptx. 892, 151 CAJd 748. 
Color-Qmmaaa v. Lujan, Apjx, 540 P.2d 351, 
had.—Coffin r. Bak, 268 RE2d 95, 256 Ind. 230. 

' Kkr- Kansas Qmm m m oo CM Rights v. Seats, 
Roebuck A Co, 532 P2d 1263, 216 Kao. 306 
Lfe—Mndtan v. Travelers In Odl, 308 Sa2d 784. 
NX— Inpaia Hectmnics, ha v. R&er Video Indus- 
trie*, toe, 292 NYSJd 765, 30 AJX2d 837-Co- 
tembia Gas of New York, he. v. New York State 
Bee. A GasCoep, 312 N.YE2d 615, 35 AJ>.2d 
620—Conti, Row A Martin 1 Auto Body Corp. v 
AfeUfe In On, 367 NX&M 451 47 AJX2d 
918—Capocoa v. Spiro, 453 NXSJd m 88 
AJXMIHR 

Looted v. Gsace Law, too, 274 NXSJd 941, 

52 MhcJd 90—(Bens Fdb In Co, v. Schwab 
Bros. Trucking. lot, 285 NXSjM 20A 55 bfin2d 
324. 

— Automatic Diffitog Machines, he. v. M3k4 515 
S.WJd 256. 

Ftitictfit order not mBnUi 

Golo^-Curta, Inc. v. District Gotnt In and Fbr Chy 
and County of Dura; 526 PJ2d 1335, 186 Cote. 
226. 


Ga —Travis Meat A Seafood Co. Inc v Ashworth, 193 
$E2d 166, 127 Ga,App 284 
NY-Hyei v Forte, 3S4 NYS2d 946, 87 Misc 2d 
306 

Tex—Alice Nat Bank v Edwards, Civ .App, 408 
S W 2d 3Q7 

Belated court applications not favored 
NY.—Meaaey v Loew’s Hotels, Inc, 273 NYS2d 
856, 26 A.D 2d 263 
Conditional protective order 
N.Y —Tno Laboratories v Computer Energy Corp, 
320 N Y.S 2d 445, 36 AD 2d 750. 

Waiver of objections 

N.Y,—Fekeith v New York City Transit Authority, 
317 N.Y S 2d 463, 65 Misc.2d 314 
Ohio—Ward v Hester, 288 NE2d 840, 32 Ohio 
App 2d 121, affd 303 N E.2d 861, 36 Ohio St.2d 
38, application den 94SCt 1482,415 US, 954, 39 
L Ed 2d 571, cert den. 94 S Q. 1577,415 U S 984, 
39 L Ed 2d 881 

Burden of proof 

Anz —Cornet Stores v. Superior Court In and For 
Yavapai County, 492 P2d 1191, 108 Ariz. 84 
Tury v. Superior Court, 505 P.2d 1060, 19 Am 
App 169 

Cal—City of Long Beach v Superior Court for Los 
Angeles County, 134 Cal Rptr 468, 64 C.A.3d 65 

Objection waived 

NY-F.AJ Co v Emenee Corp., 390 N.YS2d 634, 
55 A D 2d 925 

Protective order improperly granted 

Ala.—Petroff v Arbona, 336 So.2d 178 
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10. Ala.—Ex Parte Guerdon Industries, Inc, 373 
So.2d 322 

La.—Bianchi v. Pattison Pontiac Co., App, 258 So.2d 
388 

Neb-Rhodes v Edwards, 135 N W2d 453, 178 Neb 
757, cert den 86 SCt 399, 382 U.S 943, 15 
L.Ed,2d 352 

N.Y —Revyuk v Dunbar, 179 NYS2d 606, 12 
V Misc2d 713 

Ohio—Simmons v Merrill Lynch, Pierce, Fenner and 
Smith, 372 N E.2d 363, 53 Ohio App^d 91, 7 
0.0.3d 65 

Pa.—Berg v Levcnberg, 17 D & G2d 29. 

Activation of safeguards to avoid nnjnst results 
Idaho—R.E W Const. Co. v District Court of Third 
Judicial Dist., 400 P 2d 390, 88 Idaho 426 

11. N.Y —Odd Lot Trading Corp v. Mr Radio, Inc, 
344 N.Y S.2d 756, 42 A.D 2d 532. 

Aldnch v Catel Service Co., 272 N.YS2d 582, 
51 Misc.2d 16 

12.5. Kan—Alsake v Miller, 412 P2d 1007, 196 
Kan. 547 

N.Y.—Mosier v. Van Der Horst Research Corp, 270 
N Y S 2d 3, 25 A.D2d 938 

Generally, the procedure by which 
objections to disclosures and inspec¬ 
tions may be taken is dependent on 
statutes or rules of practice. 1111 

12.11. Mode of objection 
FUl—H artstone Concrete Products Co. v. Ivancevtch, 
App., 200 So.2d 234. 

N.Y.—Qturrao v New York City Transit Authority, 
303 N.YS2d 991, 60 Misc2d 634. 

12l20. Mo—CJ.S. cited in State ex reL Crawford v 
Moody, App., 477 S.W 2d 438. 

Protective order in dicated 
Old.—State ex rel Remington Anns Co., Inc. v. Pow¬ 
ers, 552 P2d 1150 

1230. Right to examination and production 
denied 

N.Y.—Dan MiUstdn, Inc, v. Empire Sportwear Gx, 
236 N.Y S2d 740 
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1235. Minn.—"Thennorama, Inc v Shilier, 135 
N.W2d 43, 271 Minn 79 

N H —Faraum \ Bristol-Myers Go, 219 A 2d 277,107 
NH. 165, 20 ALRJd 1423 
NC—Harrington Mfg Co., Inc v. Powell Mfg Co, 
Inc., 216 S E2d 379, 26 N.GApp 414, cert den 
217 SE2d 679, 288 NG 242 

Protective order not required 
N Y.—Kimberly-Clark Corp v Power Authority, 281 
N Y S 2d 573, 28 A.D.2d 820. 

Maryland Casualty Co v Blue Bird Coach 
Lines, Inc, 297 NYS2d 395, 58 Misc.2d 1037 

Trade secrets 

III—Bee Chemical Co v Service Coatings, Inc, 253 
NE2d 512, 116 HI App 2d 217. 

Privileged matter. Failure to object 
to production of privileged matter at 
the time a discovery subpoena duces 
tecum is originally served, does not 
result in a waiver of the privilege. 1245 

12.45. Cal—Roberts v Superior Court of Butte 
County, 107 Cal Rptr 309, 508 P 2d 309, 9 C 3d 
330 

Mo.—State ex rel Cam v Barker, 540 SW 2d 50 

Attorney's lien. It is inequitable to 
deny a motion for production of doc¬ 
uments belonging to an adversary but 
in the possession of the adversary's 
former counsel and subject of an attor¬ 
ney's lien, and thus deny the litigant 
access to relevant and perhaps essen¬ 
tial proof, merely because the adver¬ 
sary has refused to pay his attorney 
fees. 1250 

12.50. US.—Tn-Ex Enterprises, Inc v Morgan 
Guar Trust Co of New York, DCNY, 583 
F.Supp lil6. 

§ 8(K1). Application and Proceed¬ 
ings Thereon 

Library References 
Pretrial Procedure <£=>401, 416. 

13. Fla.—Cooper v Fulton, App, 107 So 2d 798— 
Raulerson v. Finney, App, 280 So.2d 484. 

14. Fla.—Metz v Smith, App, 141 So.2d 617 

Ind —Burger Man, Inc v. Jordan Paper Products, Inc, 
352 N.E2d 821, 170 I»d.App 295 
NY.—Devine v Keller, 299 NYS2d 249, 32 AD2d 
34 

Walsh v Beckman, 215 N.YS^d 398, 29 
Misc.2d 591—Farone v. Korcy Motors, Inc., 254 
N Y S.2d 209,44 Misc 2d 565-Rudolph v Bowl¬ 
ing Corp. of Plamview, 324 NY.S.2d 448, 67 
Misc 2d 463—Taubman Co., Inc. v Getty Square 
Plaza Coip, 353 N.YS.2d 861, 77 Misc.2d 461, 
affd. 364 N.Y S 2d 808, 46 A D.2d 893 
Pa.—Calbar Paint & Varnish Co v Pierport Paint & 
Color Co., 13 D. & C.2d 438 
R.I —McGraw-Edison Co. v. Friedenn, 214 A.2d 381, 
100 EI. 267 

limited discovery conducted expeditiously 
NY-Rupert v Sellers, 368 N.Y.S.2d 904, 48 A.D.2d 
265. 

143. Under Civil Practice Law and Rules 
N.Y.—Williams v. Sterling Estates, Inc., 245 N.Y.S.2d 
777,41 Mtsc 2d 692, 

15. La,—South Central Bell Tel. Co. v Telephone 
Secretary Service, Inc, App., 279 So.2d 798 

Disclosure provisions of Civil Practice 
Law and Rules require motion where 
thing to be discovered is in possession, 
control or custody of person other than 


A 
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party, on adequate proof of existence 
of special circumstances. 155 


15*5* N.Y.—Williams v Sterling Estates, Tne_ r 245 
N.Y.S.2d 777, 41 Misc.2d 692—Lauren v GoUm, 
282 N.Y S 2d 811, 54 Misc.2d 512. ' 


In a proper case an application or 
motion may be withdrawn. 175 
17 J. Motion denied 

NY.—Heaberkom v Macrae, 233 NYS.2d 793, 36 
Misc.2d 1072. 


While the use of, or resort to, inter¬ 
rogatories is not a necessary condition 
precedent to the discovery of material, 
especially where the possession of 
such material has not been definitely 
established in the party from whom 
production is sought, 1710 the prior use 
of interrogatories may be required 
where it will substantially expedite the 
identification of relevant material. 1715 

17.10. Ill.—Momer v Chamberlain, 221 N E 2d 410, 
35 I11.2d 351, 18 A.LR.2d 471 
17.15. Ill.—People ex rel. General Motors Corp v 
Bua, 226 N.E 2d 6, 37 IU.2d 180 

t 

A preliminary interrogatory to ascer¬ 
tain the existence of discoverable doc¬ 
uments may be proper. 1720 

17 JO. Cal —Smith v. Superior Court In and For San 
Joaquin County, 11 CaLRptr. 165, 189 GA.2d 6, 
88 A L.R.2d 650. 

Examination before trial 

N.Y.—Garcia v Brooklyn Union Gas Co, 417 NY. 
S.2d 443, 99 Misc.2d 909 

§ 80(2). -Time of Making Appli¬ 

cation 

Library References 
Pretrial Procedure $=>402. 


A D.2d 536—Brows v. Hariesn Laundre-Centre, 
Inc, 344 N Y.S2d 225, 42 A.D2d 513. 

18, Cal —Coffelt v, Superior Court for Los Angeles 
County, 62 Cal Rptr. 636, 254 CA2d 884. 
Conn.—Allans v. Lamb, 172 Aid 623, 22 Coon-Sup. 
343 

Idaho—Carter Packing Ca v. Pioneer Irr. Ehst., 429 
P 2d 433, 91 Idaho 701. 

Pa.—Susquehanna Anthracite Inc. v Gfea Aiden Corp., 
55 Luz.L Reg. 15 
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20. Fla.—Speer v Desroaers, App., 361 So 2d 722. 

IU—Croft v. Larnkin, 251 N.E.2d 88, 112 HLAppld 
321. 

Pa.—Evans v Otis Elevator Ca, 168 A2d 573,403 Pa. 
13. 

Calbar Paint A Varnish Ca v. Purport Paint St 
Color CO., 13 D & C2d 438 

20.5. NJ —Klunowch v. Klimovich, 207 A.2d 200, 
86 NJ Super. 449. 

N.Y.—Gettemuller v. J, A M. Leasing Corp,, 285 N.Y. 
S 2d 667, 29 A.D.2d 527 

2L Ascertains identifiable and relevant evi¬ 
dence 

N.Y—Seanght v. State, 415 N.YS.2A 309, 69 A.D.2d 
927 

213. Mich—Jones v New York Cent R. Co, 155 
NW.2d 216, 8 MichApp. 575. 

NH-O K. Fairbanks Co. v. Stale, 234 A.2d 108, 108 
N.H. 248. 

23. Md—Kdch v. Mass Transit Administration, 400 
A.2d 440, 42 McLApp. 291, affd. 411 A-2d 449, 
287 Md. 223 

N Y —Fireproof Products Co. v. Trebuhs Realty Co, 
290 N.Y S 2d 523, 30 AD2d 521. 

24. Discovery notice held not barred 

NY.-Fekeith v. New York City Transit Authority, 
317 N.Y S.2d 463, 65 Mko2d 314. 

26. N.Y—Berkowitzv. City of Long Beach, 225 N.Y. 
S.2d 1002, 33 Miso2d 449. 

Application before issue joined held premature 

Iowa—Jones v. Swanger, 167 N.W.2d 702. 

§ 80(3), -Jurisdiction 
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Pa.—Pbtlco Corp. v Samian, 27 D. A C2d 24, ffl 
Momg. 32. 

Wit—'W3ka» v Durand, 177 N.WJd 892, 47 VTuM 
527—Bank of Commerce v. l -cq pcr a n ce, 196 
N.W2d 671, 54 Wit2d 519. 

D iscov ery by notice witfcoot coart order 

(7) Other matters. 

N.Y,—Haftd v. Appleton, 249 N.YS2d 437, 21 
A.D2d 651 

One of two statu to ry methods 

CaL—Fuss v. Superior Court for Los Angeles County, 
78 CaLRptr. 583, 273 CJL2d 807. 

Nooparty witness 

Wash-—Northwest Farm Bureau Ins. Co. v. LeycncSekk- 
er, 562 P.2d 285, 17 WashJLpp. 304. 

Undne ha r d s hip mot be shown 

Mich.—Peters v. Gaggos, 249 N.W.2d 327, 72 Midi. 
App. 138. 

35. N.Y.—Walsh v Beckman, 215 NYJS2d 398, 29 
htiscJd 591. 
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36. N.Y.—Kjmberiy-Clark Corp, v. Power Authority, 
281 N.Y.S.2d 573, 28 AJX2d 820-Schondorf v. 
Stem-Tex, Inc., 281 N.Y.S.2d 630, 28 AJX2d 835. 

Tdy v. State, 267 N.YA2d 865, 49 M«a2d 
418—Lauren v. Goffin, 282 N.Y.S.2d 811, 54 
Misc.2d 512- 

Riai|irft demand for disclosure of copies insnffi- 
tiewt 

N.Y.—Panat Jewdzy Ca v. Ronray Realty Ca, 249 
N.Y^2d 61, 42 Mba2d 849. 

38. CaL—Johnson v. Superior Court for Santa Bar¬ 
bara County, 66 CaLRptr. 134, 258 CA-2d 829. 

Fla.—McKinley A Ca v. Arptn, App., 143 Sa2d 216. 

N.Y.—Lehr v. City of New York, 215 N.YA2d 596, 28 
Misa2tl 663. 

OkL—Carman v. Bsbd, 418 P2d 963. 

R.L—:Legate v. Urw, 191 A2d 277, 96 R.L 283 

Application held sufficient 

(5) Other matters. 

CaL—Suezald v. Superior Court of Santa Gaia County, 
23 CaLRptr. 368, 373 P.2d 432, 58 C2d 166, 95 
AJLR.2d 1073—Beesley v. Superior Court of San 
Diego County, 23 CaLRptr. 390, 373 P.2d 454, 58 
CL2d 205. 


17.50. Cal.—Contract Engineers, Inc v. Wdbom, 65 
Cal.Rptr. 903, 258 C A 2d 553. 

Mich.—Webster v. Central Paving Co., 214 N.W,2d 
707, 51 Mich.App. 62. 

NY.—Dillon v. Moore, 227 NY.S2d 115, 16 A.D.2d 
672—Fried v. Seville, 253 N.Y.S 2d 272,22 A.D.2d 
690—Gettemuller v. J. A M Leasing Corp., 285 
N Y.S.2d 667, 29 A.D,2d 527—Trustees in Office 
New York Shipping Ass’n-Intern. Longshoremen's 
Ass’n (IND) Welfare Fund v. S. T. Grand, Inc., 
299 N.Y.S.2d 678, 32 A D.2d 527, affd. 259 N.EJd 
493, 26 N.Y 2d 987, 311 N.Y.S.2d 26 
Caprice Imports, Inc. v. Soc. Acc. Semplice Cal- 
zatunficio Vibelsport Di VibeUi A C., 212 N.Y.S 2d 
893, 27 Misc.2d 983, affd. 216 KYS2d 498, 13 
A.D.2d 952, rearg. and app. den. 219 NYS2d 
944, 14 A.D.2d 671—Staud v. New York Life Ins 
Co., 248 N.Y.S 2d 547,42 Misa2d 538. 

OkL—Matchen v. McGahey, 455 P.2d 52. 

Tex.—Clarostat Mfg., Inc. v. Alcor Aviation, Inc., CSv 
App., 544 SW.2d 788, err. ref. no rev. err. 

Application not untimely 

N.Y.—Lalin v. Hill Lalm of Nassau LuL, 361 N.YJ2d 
31, 46 A.D2d 788. 

Service by mall 

CaL—Shell Oil Co. v. Superior Court for Los Angeles 
County, 123 Cal.Rptr. 307, 50 CA-3d 489. 

Generally, examination should pre¬ 
cede discovery and inspection . 17 * 55 

17.55. N.Y.—Faberge, Inc. v. Faber-Sixth Ave. Co, 
337 N.Y.S 2d 579, 40 AD.2d 789—Lottennan v. 
F. H. McGraw A Co, 285 N.YJS.2d 359, 29 
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27. N.Y.—Heaberkorn v. Macrae, 233 N.YSJd 793, 
36 Misc 2d 1072 

Excess of jurisdiction 

(2) Other statements. 

CaL—Carlton v. Superior Court for Los Angeles Coun¬ 
ty. 67 CaLRptr. 568, 261 CA2d 282, reh. den. 68 
CaIRptr. 469, 261 CJL2d 282. 

New York District Cowrt btid without jurisdic¬ 
tion 

N.Y—Pryer v. Henderson, 195 v N.Y^2d 44, 21 
Misc.2d 256. 

28. NM—Gnego v. Grieco, App., 561 P2d 36, 90 
N.M. 174, 

29. NY —Beryl v. US. Smelting Refining A Min. 
Co, 228 N.YS2d 394, 34 Misa2d 381 
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3L N.Y—Fih v. m, 278 N.Y^2d 557, 27 AJ±2d 
908. 

§ 80(4). -Form and Requisites 

Library References 
Pretrial Procedure £=>404 et seq. 

34. N.Y-Lauren v. Goffin, 282 N.Y<S2d 811, 54 
bfisc.2d 511 

N.D.—Burlington Northern, lac. v. North Dakota Dist 
Court, Richland County, Hard Judical Dist-, 264 
N.W.2d 453. * 


Clark v. Superior Court of State In and For San 
Mateo County, 2 CaLRptr. 375, 177 CJL2d 577. 
N.C—Duff-Nortan Ca v. HaH 150 SF.2d 425, 268 
N.C 275. 

Otherwise unobtainable 

Nev.—Schlatter v. Eighth Judicial Dist Court In and 
For dark County, 561 F.2d 1342, 93 Nev. 189. 

Application for examination of physi¬ 
cal object need not state name of ex¬ 
pert who will make examination or 
manTVPr of examination. 58 ' 10 

38.10. N.Y.—Safe© v. Vi-She Bottling Coqx, 235 
N.YA2d 585, 37 Miso2d 357. 

40. CaL—Suezala v. Superior Court of Santa Cara 
County, 23 CaLRptr. 368, 373 PJd 431 58 C2d 
166, 95 AXJUd 1073—Beesley v. Superior Court 
of San Diego County, 23 CaLRptr. 390, 373 P-2d 
454, 58 CL2d 205. 

Fla—Homer v. Connecticut General Life bit. Co, 
App^ 213 Sa2d 490. 

N.Y.—In re Lbkas* Estate, 360 N.Y^2d 549, 79 
Misa2d 24. 

Schenky Industries, Inc. v. Allen, 269 N«YJSL2d 
276, 25 AJD.2d 741 

Wiffiaxns v. Rings County Hospital, 209 N.Y. 
S^d 656, 27 Mtso2d 10S2-^AppBcatk» of Red¬ 
dish, 248 N.YSM 813, 42 Misa2d 671—Applica¬ 
tion of Pcfley, 252 RY^2d 944,43 M3so2d 1081 
Tex.—Adams v. American Quarter Horae Ass*u, Ov. 

App^ 583 S-W2d 828, err. ref. no rev. err. 
Wkr-Snbtlski v. St Joseph's Hospital of Manfafieid, 
loo, 266 N.WJd 264, 83 Wit2d 459. 
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Application for inspection in order to franc 
complaint, etc* 

MY.—Cotter v. Retail Credit Co., 237 N Y.S 2d 781. IS 
A.D.2d 898. 
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43. Fla.—Fryd Conn. Corp. v. Freeman, App., 191 
Sa2d 487—Dade County v. Moaroe, App., 237 
Sa2d 598. 

<3*.—Leonard Bios Trucking Ox v. Cryxnes Trans¬ 
ports, Inc., 181 S.EL2d 2%, 123 Ga-Apjx 424. 

BL—Banter v. Reding, 385 N.E.2d 886, 24 IlLDec. 745, 
68 ULApp.3d 171, 

N.Y.—P.H.C lac. v. Wolf, 295 N.Y.S^d 212, 30 
AJX2d 980—Wood v. SaxdTs Restaurant Corp., 
366 N.YA2d 150, 47 A.U2d 870 
Tdy v. State, 267 N.Y.S.2d $65, 49 Misc 2d 418. 

N.G—SheHborn v. Brad Ragan, lac., 248 SE.2d 103, 
38 N.CApp. 3ia cert, den 249 SE2d 804, 295 
MC 735. 

44. N.Y.—Camangham v. Schmidt, 190 N.YS2d 
850, 18 Mbc.2d 326. 

45. Cokx—Curds, Inc. v. District Court In and For 
Oty and County of Denver, 526 F 2d 1335, 186 

nn«f> 226. 

48. Ol—Shively v. Stewart, 55 CalRptr 217, 421 
PJd 65, 65 C2d 475, 28 A.LR.3d 1431. 

Fla.—Fryd Const. Corp. v Freeman, App., 191 So 2d 
487. 

I2L—People ex rriL General Motors Corp. v. Boa, 226 
NJL2d 6, 37 HL2d 180. 

Midi.—Peters v, Gaggos, 249 N.W2d 327, 72 Mich. 
App. 138. 

Mow—Stare ex id. Boswell v. Curtis, App., 334 SW 2d 
757. 

NJ.—Kaplan v. Jones, 185 A.2d 248, 77 NJ^nper. 
31—McNeff v. Jos. L Mnscarcfle, Inc, 210 A2d 
814, 88 NJ-Soper. 124. 

N.Y.—Harry R. Defier Corp. v KJeeman, 209 N.Y.S 2d 
593, 12 AD.2d 877—Pearson v National Budget¬ 
ing Systems, Ino, 297 N.Y5Jd 59, 31 A.D.2d 792. 

Conte v. Oty of New York, 177 N.Y5.2d 594, 
12 MiscXd 366—Sdhill v. Hammett, 187NYS2d 
527,18 MiscXd 87—Maguire v. Ano, 335 N Y.S 2d 
241, 70 MiscJtd 1071. 

RX—Borland v. Dunn, 321 A2d 96, 113 R.L 337. 

lex.—Texhoma Stores, Inc. v. American Central Ins. 
On, CSvAppu, 398 S.W2d 344, err. ref. no rev. 
ear. Sum 401 S.W2d 593, app. after remand 424 
SLW2d 466—Irwin v. Basham, Ov.App., 507 
S.W.2A 621, err. ret no rev err. 

Wis.—Wisconsin Fertflner Ass’ll v. Kants, 168 N.W 2d 
206, 43 WnM 30—Wj&ms v. Durand, 177 
MWJ2d 892,47 Wk2d S27. 

Evidence or doe to evidence 

MY*r—Peters v. Marquez, 196 N.Y52d 840, 21 
M&K&d 720. 

R ita p. suspicion, etc. 

(2) Other statements. 

MT— fifi r. Fffi, 278 N.YiL2d 557, 27 A.D;2d 908. 


CaL—Whagar v. Gray, 22 CaLRptr. 301, 204 GAXd 

m 


Wk.—Shier v. Freedman, 181 N.WJd 400, 49 WisJd 
41, appw after remand 206 N.WXd 166, 58 Wis^d 
269, stik. den, modi on odu grds. 208 N.WJd 328, 
5KWk2*269. 


MY.—Goodea v. Oty of New York, 201 N.Y5L2d 120, 
23 hfireJd 271. 


Wt F i mt i nw v. M ed i c al Protective Asata of Fort 
W^new bd, 190 MWJd 155, 52 Wfc2d 234. 


Shesriug of ammt competent cyfdcitce grfBdent 

RJ.—Moretta v. Moretta. 213 AJd 808, 100 RX 220. 

Qveriy brand rrgffr 

N.Y.—Lkbennna v. Pomemtx, 357 NY£2d 6, 45 

Aimm. 


La.—Ogea v. Jacobs, 344 SoJd 953. 
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49.5. Cal —Associated Brewers Distributing Co v 
Superior Court of Los Angeles County’, 55 Cal 
Rptr 772, 422 P2d 332, 65 C2d 583 

Fla—Ormond Beach First Nat Bank v J M. Mont¬ 
gomery Roofing Co, App, 189 So,2d 239, 

49.10. Cal—Johnson v Superior Court for Santa 
Barbara County, 66 CalRptr. 134* 258 CA2d 
829 

Fla.—Stanton Inv Co of Mo v Simon, App, 255 
So 2d 557 

La—Geolograph Service Corp. v Southern Fac Co, 
App., 172 So 2d 128. 

50. R.I —Moretta v Moretta, 213 A 2d 808, 100 R L 
220 , 

505. Mo —State ex rd Boswell v. Curtis, App., 334 
S W 2d 757 

52. Del—Van Sant v Ross, Super, 171 A 2d 910, 3 
Storey 461—Thompson v E.R Trucking Co, Su¬ 
per, 249 A 2d 436 

Fla —Goodyear Tire & Rubber Co v, Cooey, App, 359 
So.2d 1200. 

Md — Kelch v. Mass Transit Administration, 400 A.2d 
440, 42 Md App 291 Affd 411 A 2d 449, 287 
Md. 223. 

Mich—Powers v City of Troy, 184 NW2d 340, 28 
Mich.App. 24. 

NJ —Ullmann v Hartford Fire Ins. Co, 209 A2d 651, 
87 NJ.Super. 409 

NY,—Harry R. Defier Coip v KJeeman, 209 N.Y S2d 
593, 12 A D 2d 877 

Dan Millstem, Inc. v. Empire Sportswear Co, 
236 N Y S 2d 740—Application of Reddish, 248 
N Y.S2d 813,42 Misc 2d 671. 

R.I.—Moretta v Moretta, 213 A2d 808, 100 RX 220 

Tex.—Carroll Cable Co v Miller, 501 SW.2d 299. 

Wts—Bank of Commerce v. Lesperance, 196 N.W 2d 
671, 54 Wis.2d 519 

Adequate special circumstances not shown 

N Y.—Cirak v. 80 Pme St Corp., 316 N.E2d 301, 35 
NY 2d 113, 359 N Y.S.2d 1. 

53. Cal —Greyhound Corp v Superior Court In and 
For Merced County, 15 Cal.Rptr. 90, 364 P-2d 
266, 56 C.2d 355 

Special circumstances as basis for motion not 
required 

NY.—Graham v Macfadden Publications, Inc., 196 
N.Y.S2d 920, 21 Misc 2d 610. 

54. N.C.—Stanback v Stanback, 215 S.E2d 30, 287 
N.G 448. 
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56. Mere conjecture and raising of possibili¬ 
ties not sufficient 

N.Y-Gold v. Jacobi, 276 N.YS.2d 309, 52 Misc 2d 
491. 

57. NY.—Kahn v. Consolidated Products Co., 212 
N.Y.S.2d 478, 13 A.D 2d 474, 

60. Fla.—Balzerre v. Anderson, App., 294 So.2d 701 

Okl.—Carraco Chi Co. v. Roberts, 397 P.2d 126 

ILL—Legare v. Urso, 191 A.2d 277, 96 RI 283 

62. Iowa—White v. Flood, 138 N.W.2d 863, 258 Iowa 
402. 

Kan.—Williams v Consolidated Investors, Inc, 472 
P 2d 248, 205 Kan. 728. 

N.Y.—Linton v. Lehigh Val. JL Co., 269 N Y S.2d 490, 
25 A.D.2d 334. 

, SchiB v. Hammett, 187 N.Y.S.2d 527, 18 Misc.2d 
87. 

OkL—Carraco Oil Co. v. Roberts, 397 P.2d 126. 

6330. Cal.—West Pico Furniture Co. of Los Angeles 
v. Superior Court In and For Los Angeles County, 
15 CalRptr. 119, 364 P 2d 295, 56 C 2d 407 

Fla.—Fryd Const. Corp v Freeman, App, 191 So.2d 
487. 

Mbs.—D ent v Luckett, 135 So 2d 840, 242 Miss. 559. 

N.Y —Crtwrell-Collier Pub. Co. v. Josefowitz, 178 NY 
S.2d 146, 6 AD 2d 1008-Rtos v. Donovan, 250 
N Y.S.2d 818,21 A.D.2d 409—Lotterman v. F. H. 


McGraw & Co, 285 NYS2d 359, 29 AD.2d 
536—Ramo v General Motors Corp, 318 N.Y 
S 2d 951, 36 A D 2d 693—Ragona v. Alexander’s 
Rent-A-Car Inc, 321 NYS.2d 640, 36 AD 2d 
971. 

Conte v City of New York, 177 N Y S.2d 594, 
12 Misc 2d 366—Schuster v City of New York, 
191 N.Y.S 2d 884, 20 Misc 2d 516, 519. 

NC—Wilhs v. Duke Power Co, 229 SE2d 191, 291 
NC 19 
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64. Anz.—Kirkpatrick v Industrial Commission, 460 
P 2d 670, 10 Anz.App. 564 
Fla,—Sterahardt v. Stemhardt, App, 353 So 2d 1241, 
Ill,—Momer v. Chamberlain, 221 N E2d 410, 35 I11.2d 
351, 18 A L.R.3d 471. 

NY.—Columbia Gas of New York, Inc. v. New York 
State Elec & Gas Corp, 312 NYS.2d 615, 35 
A D 2d 620 

Valentine v Adriatic Securities Corp, 191 N.Y. 
S 2d 831. 

NC.—Willis v. Duke Power Co, 229 SE2d 191, 291 
N.C 19. 

Blanket request for all written statements, etc. 
Ariz.—Phoenix General Hospital v. Superior Court of 
Mancopa County, 402 P 2d 233, 1 Anz App. 298, 
wnt dissolved 403 P.2d 815, 98 Anz 262 
Compared with production on oral examination 
N.Y.—Hagner v Port of New York Authority, 259 
NY.S2d 981, 23 A D.2d 879 
Description held sufficient 
Anz.—State Farm Ins Co v. Roberts, 398 P 2d 671, 97 
Anz. 169 

N Y.-Parker v. New York Tel. Co., 262 N Y.S 2d 700, 
47 Misc 2d 342, affd 265 N Y S 2d 740, 24 A.D.2d 
1067—Cimino v Firestone Tire & Rubber Co., 301 
N Y.S 2d 131, 59 Misc 2d 1040 
RI -Legare v Urso, 191 A.2d 277, 96 R.I. 283 
Description held insufficient 
Am.—Industrial Commission v Holohan, 397 P2d 
624, 97 Anz. 122. 

III.—Bourne v. Seal, 203 N E 2d 12, 53 Ill App 2d 155 
N.Y.—Colbert v. Home Indem Co., 259 N.Y.S.2d 36, 
45 Misc 2d 1093, affd. 265 NYS.2d 893, 24 
AD 2d 1080—Mustapich v Huntington UFS 
Dist No. 3, 260 NYS.2d 39, 46 Misc 2d 439. 
Statutory purpose to preclude “fishing excur¬ 
sion” 

N.Y.—Rios v. Donovan, 250 N Y S 2d 818, 21 A.D.2d 
409 

R.I—Legare v. Urso, 191 A.2d 277, 96 R.I. 283. 
Scatter-load request improper 
Ala—James v. Laidlaw Contracting Co, 167 So 2d 711, 
277 Ala. 143 

Right deferred until specific designation made 
N.Y.—Glatzer v Monarch Life Ins Co., 337 N Y S.2d 
343, 40 A.D.2d 771. 

65.5. Groups or categories 
HI—Momer v Chamberlain, 221 N.E2d 410, 35 IU.2d 
351, 18 A L.R.3d 471 

66. CaL—Flora Crane Service, Inc v Supenor Court 
In and For City and County of San Francisco, 45 
Cal Rptr. 79, 234 C.A 2d 767 
N.Y.—Haftel v Appleton, 249 N.Y,S2d 437, 21 
AD 2d 651—Rios v. Donovan, 250 NY.S.2d 818, 
21 A.D.2d 409. 
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68,5. N.Y—Orange & Rockland Utilities, Inc v. 
Town of Clarkstown, 408 N.Y.S2d 132, 64 
A.D 2d 919, app. after remand 444 N.Y.S.2d 670, 
80 A.D 2d 846 

7150. Ala —Ex parte Alabama Power Co., 196 So 2d 
702, 280 Ala. 586. 

Cal—Greyhound Corp v. Superior Court In and For 
Merced County, 15 Cal Rptr. 90, 364 P.2d 266, 56 
C 2d 355. 

Colo.—Phillips v. District Court In and For Second 
Judicial Dist., 573 P.2d 553, 194 Colo 455. 
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Conn—McKee v Walker, 149 A.2d 704, 21 Corm.Sup 
168. 

Del —Papen v Suburban Propane Gas Corp., Super., 
229 A.2d 567 

Fla.—Ford Motor Co. v Havee, App, 123 So 2d 572 
Ga—Sorrellsv Cole, 141 SE.2d 193, Ill GaApp 136 
Idaho—Lisher v Krasselt, 492 P2d 52, 94 Idaho 513, 
app after remand 538 P2d 783, 96 Idaho 854 
Kan —Alseike v Miller, 412 P.2d 1007, 196 Kan 547 
La.—Geolograph Service Corp v. Southern Pac, Co., 
App., 172 So.2d 128 

Mich—J A, Utley Co. v Borchard, 126 N W.2d 696, 
372 Mich. 367. 

Miss—Long v. Sledge, 209 So 2d 814. 

Mont.—State Highway Commission v District Court of 
First Judicial Dist. In and For Lewis and Clark 
County, 412 P 2d 832, 147 Mont 348 
Neb—Haarhues v. Gordon, 141 N W2d 856, 180 Neb 
189 

N J —Lakewood Trust Co of Lakewood v. Fidelity & 
Deposit Co. of Md, 195 A 2d 503, 81 NJSuper. 
329. 

Tex.—Allen v. Humphreys, 559 S W 2d 798. 

Va.—Rakes v. Fulcher, 172 SE.2d 751, 210 Va 542. 
Wts.—Turtenwald v Aetna Cas & Sur. Co, 201 
N.W2d 1, 55 Wis2d 659 

“Good cause” 

(4) Other matters 

Ana.—State Farm Ins. Co. v Roberts, 398 P.2d 671,97 
Ana 169. 

Cal—Associated Brewers Distributing Co v Superior 
Court of Los Angeles County, 55 Cal Rptr 772, 
422 P.2d 332, 65 C2d 583. 

Grand Lake Dnve In, Inc v Superior Court In 
and For Alameda County, 3 Cal Rptr. 621, 179 
C.A2d 122, 86 A.LR2d 129—Mowry v Superior 
Court In and For El Dorado County, 20 Cal Rptr 
698, 202 C.A.2d 229. 

Fla.—Metz v Smith, App, 141 So 2d 617 
Mich—Peters v Gaggos, 249 N.W2d 327, 72 Mich 
App. 138. 

Minn.—Tbennorama, Inc. v. Shifter, 135 N.W2d 43, 
271 Minn 79. 

NJ.—Ullmann v. Hartford Hie Ins Co., 209 A 2d 651, 
87 NJ.Super. 409. 

N.G—Stanback v Stanback, 215 SE2d 30, 287 N.C. 
448 

Old.—Carman v. Ftshd, 418 P 2d 963 
Tenn.—Medic Ambulance Service v McAdams, 392 
SW.2d 103, 216 Tenn 304. 

Wash.—Gooldy v. Golden Gram Trucking Co., 419 
P.2d 582, 69 Wash.2d 610. 

Wis.—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Matter held not work product of attorney so as 
to require showing of good cause 
Cal.—Grand Lake Drive In, Inc. v. Superior Court In 
and For Alameda County, 3 Cal Rptr. 621, 179 
r CA 2d 122, 86 AX.R3d 129. 

Good cause as dedudhte from motion 

Conn—Jacques v. Cassidy, 257 A.2d 29, 28 Conn.Sup 

212 . 

La.—American Mark Distributing Ccap. v. Louisville & 
Nit. Co, App., 180 So 2d 869. 

When showing of good cause excused 

Hawaii—Iwamoto v. Hirata, 422 P.2d 99,49 Haw. 514 
Wash.—Cook v. King County, 510 P.2d 659, 9 Wash. 
App. 50. 

Not matter of right 

OkL—State ex reL Remington Arms Co., Inc v. Pow¬ 
ers, 552 P.2d 1150. 

71*55, Fla.—Speer v. Desroaers, App., 361 So. 2d 
722 

La.—Btancbi v. Pattison Pontiac Co. App., 258 So 2d 
388. 

N. Y —ScfeiS v. Hamnett, 187 N.YS.2d 527, 18 
Misc.2d 87—Dan Miftstem, Inc. v Empire Sports¬ 
wear Co., 236 HYSaa 740—Williams v. Sterling 
Estates, Inc. 245 N YJSld 777, 41 Misc.2d 692, 


Page 25a 


Ohio—Roller v W E Ptechaty Co., 216 N.E2d 399, 6 
Ohio Misc 57 

Okl -Carman v. Fafaei, 418 P2d %3. 

R-I —Fireman's Fund Ins. Co v. McAlpme, 39! A.2d 
84. 120 R I. 744 

Tex —-Lueg v Tewefl, GvApp, 572 S W.2d 97. 

Utah—Jackson v Kenaecott Copper Corp., 495 P.2d 
1254, 27 Utah2d 310. 

Good cause not shown when information easSy 
available elsewhere 

N J —Ullmann v Hartford Fire Ins. Co. 209 A2d 651, 
87 NJSuper. 409. 

NC-Stanback v Stanback, 215 SE2d 30, 287 NC. 
448 
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75.5. Ga—Clarkson Industries, Inc. v Pnce, 218 
SE2d 921, 135 GaApp. 787. 

Good cause not applicable where matter is with¬ 
in attorney-client privilege 

Cal —Grand Lake Dnve In, Inc v. Superior Court In 
and For Alameda County, 3 Cal Rptr. 621, 179 
C A2d 122, 86 ALR.2d 129 

80. N Y.—Application of Reddish, 248 N Y.S.2d 813, 
42 Misc.2d 671 

81. Ala —Ex parte Thackston, 155 So2d 526, 275 
Ala 424 

N Y —Ehrlich v. Julie Research Laboratories, Inc., 242 
NYS2d 312, 39 Mtsc2d 924. 

84. N Y —Bassney v. Ene R Go. 202 N.Y5.2d 838, 
24 Misc.Zd 350 

Affidavit of attorney sufficient 

N Y —David J Hodder & Son, Inc. v Pennetto, 223 
N Y S 2d 685, 32 Misc. 2d 764. 
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86. N Y —Stepps v State, 294 N.Y.S.2d 862, 58 
Misc 2d 155 

88. N Y —Stepps v Stale, 294 N.YSld 862, 58 
Misc 2d 155 

89.5. NY — Stepps v. State, 294 N.Y.S.2d 862, 58 
Misc 2d 155 

94. NY—State v DeGroot, 315 N.Y^2d 310, 35 
A D.2d 240 

Answering affidavit as answer 

N Y —Stuberfield v. Long Island City Sav. A Loan 
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Relief favored where entitlement dear and issue 
important 

Ariz.—City of Phoenix V. Peterson, 462 PM 829, 11 
ArizApp. 136. 
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12. Cal.—Beverly Hills Federal Sav. and Loan Ass’n 
v. Supenor Court for Los Angeles County, 66 
CaLRptr. 183, 259 CA2d 306. 

Cokx—Murray Mortg. Investors v. Gulf Atlantic Life 
ins. CO, 594 P.2d 583, 41 CbioApp. 446 
Md.—Wilhams v Moran, 236 A.2d 274, 248 Md. 279. 
Walker v Director, Patuxent Institution, 250 
A2d 90a 6 Md.App. 206. 

Miss —Paulk v Housing Authority of City of Tupelo, 
228 So. 2d 871 

Va.—Rakes v Fulcher, 172 SX.2d 751, 210 Va. 542. 

Review of discretionary discovery order for produc¬ 
tion of books and papers see Appeal & Error $ 1594. 

Discretion held not abused 
Anz.—Pbdps Dodge Corp. v. Superior Court In and 
For Cochise County, 438 P2d 424, 7 ArizApp. 
277. ' 

CaL—Chalco-California Corp. v. Superior Court of Los 
Angeks County, 31 CaLRptr. 593, 382 P 2d 865, 
59 C2d 883. 

Brenaxd v. Superior Court In and For Sacramen¬ 
to County, 341 P.2d 743, 172 CA.2d 314. 

Coon.—Graham v. HouHhan, 160 A_2d 745, 147 Conn. 
321, cert. den. 81 S.Ct 70, 364 U.S 833, 5 L.EA2d 
57—Ltebman v. Society of Our Lady of Mount St 
Carmel, Inc., 200 A-2d 721, 151 Conn. 582. 

DeL—Rome v. Archer, 197 A2d 49, 41 DeLCb. 404. 
D.G—In re Adoption of Female Infant, App., 237 A2d 
468. 

Ga.—Leonard Bros. Tradring Co. v Crymes Trans¬ 
ports, Inc., 181 SXM 296, 123 GaApp. 424. 
Ill—Cohn v Board of Ed. of Waukegan Tp. High 
School Dist Mo, 119, Lake County, 254 N.EM 
803, 118 IILAppJZd 453. 

Iowa—Jones v. Iowa State Highway Commission, 157 
N.W.2d 86, 26 Iowa 1064, app. after remand 185 
N.W.2d 746—Sandler v. Sandler, 165 N.W.2d 799. 
Km—Alseike v. hfifler, 412 PM 1007, 196 Kan. 547. 
La.—Dawson v Lindsey, App., 143 So.2d 150—Newlin 
v. Jcffersoq Parish Council through Schouest, App., 
146 SoM 220 

Mich —Johnston v. Nannore, 134 N.W.2d 837, 1 Mich. 

App 16a affd. 146 N.W.2d 655, 378 Mich 491. 
Minn.—Thermorama, Inc. v Shiller, 135 N.W.2d 43, 
271 Minn, 79. 

Miss.—Long v. Sledge, 209 So 2d 814. 

Mo.—State ex rd. Boswell v. Curtis, App, 334 S.WM 
757. 

N.M.—State ex rd. New Mexico State Highway Com- 
mission, v. Tana, 430 P.2d 773, 78 N.M. 276 
N.Y.—Nersesian v. Humane Soc. of US,, 289 N.YJSM 
' 44a 29 A.D 2d 1020. 

N.D —In re Guardianship of Frank, 137 N.WM 218,9 
A.L.RM 764 

R.I.—De Courcy v. American Emery Whed Works, 
153 A2d 130, 89 RX 450—Travelers has. Co. v. 
Nastari, 177 AM 778, 94 ILL 55. 

Tex.—Brown v. Lundefl, 344 S.WM 863, 162 Tex. 84, 
Brown v. Ltmddl, OvApp, 334 S.WM 616, 
affd. 344 RWM 863, 162 Tex 84-Cutler v. Gulf 
States Utilities Qx, CrvApp, 361 S.W.2d 221, err. 
rtf no rev. err.—Johnson v. Logwood, CrvApp., 
430 S.WM 679, err. ref. no rev. err. 

Wts.—Wisconsin Sted Treating ft Blasting Co. v. Don- 
Hn, 127 N.WM 5, 23 Wk2d 379— 1 Wisconsin Fer¬ 
tilizer Ass’n v. Karos, 168 N.WM 206,43 WisM 
X—Bauman v. Hoch, 196 N.W 2d 66a 54 WSsM 
661 

Motion tented without prejudice 

N.Y.—Coder v. Retafi Credit Co. 237 N.Y.SM 781,18 

AJ>M 898. 

N.C—Carolina Overall Corp. v. East Carolina Linen 
Supply, lnc_ 161 SJBM 233, 1 N.CApp. 318. 
131 CaL—Haett v. Good, 15 CaLRptr. 172, 194 
CAM 183, 

CL—In re BichTs Estate, 213 N.EM 83, 65 HLAppM 

3. 

Neb.—Haarhues V. Gordon, Ml N.WM 856,WON*. 
189, 
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Ten*—ttarraon v Gree rmiVa Ready-Mu, Inc, 41 7 
SW 26 44, 22C Tean 293 

Dtoittoa heU iM 

CD Cat —Gather v City of Lea Angeles, 38 CaJ Rptr 
157, 226 CA.2d 349~S«rra V*> Hospital * Superior 
Court for San hm Obispo Count) 56 Cal Rptr 38", 
248 CA.2d 359—Christy v Superior Coan of Km 
County, 60 CalRptr, 85, 252 C A 2d 69. 

La.—Moran v. City cf New Orleans, App, 197 So 2d 
203. 

Okl —kmn Packing Co. v Caldwell 510 P2d 683 

14, Cal—-FiiipcfF v Superior Court of Let Angeks 
County, 15 CalRptr. 139, 364 P.2d 313, 56 C2d 
443, 

Heffroe v, Loa Angeles Transit Lines, 339 P 2d 
367, 170 CA.2d 709, 74 Al_R.2d 526—Elmore v 
Superior Coart Is tad For Fresno County, 63 
CaLRpcr. 307, 255 CJL2d 635 
Ifi.—Qty of Chicago v Airline Canteen Service, lac , 
380 N.E2d 1106. 20 111 Dec 897, 64 HI App 3d 
417. 

fown—Jcma v. Iowa Stale Highway Cornmnucn, 157 
N.W„2d 86. 261 Iowa 1064, app after remand 185 
KWjd 746. 

Kan.—Mock v. Ctaflia, 419 F.2d 1017, 197 Kan 594. 
Ma—State ex neL Hoffman v. CampbdL App,, 42S 
S.W.2d 904. 

RR—Hartford Acc A Indent. CO v Cutter, 229 A2d 
173, 108 RH. 112. 

Order overriding irnmantty front discovery held 
nullity 

Tex-Shaky v. Dafoy. Cw.App., 384 S.WJd 362, err 
ref. no rev. or. 

15, NJ.—Lakewood Trust Co. of Lakewood v. Fideli¬ 
ty A Deposit CO. of Met, 195 A 2d 503, 81 
NJJfoper. 329. 

tftlft. N.Y.—In re Aster's Wifi, 193 N.Y.S2d 389, 
18 Mnc.2d 400—Ross v. Heating Maintenance 
Carp, of New York, 233 N.Y5L2d 87, 36 Mac 2d 
877. 

17, Atkr-Nutfonal Ass'a for Advancement of Col¬ 
ored People, Inc. v State ex reL Bennett, 319 
S.W.2d 33,229 Aik. 840, cwt den. 79 S.a. 1293, 
360 VS 909, 3 L.EA2d 1259. 

Fla.—Des. WeBuod, Reiser, Jones, Sbuffiebarger, Coo¬ 
per, PJL v. HndaB, Appi, 372 Sa2d 505. 
m-G8lespiev. Norfolk A W. Ry.Co, 243 N.E2d 27, 
KB mJippM 449, app. after remand 278 N.R2d 
430; 3 QLApp.3d 779. 

RR—Hartford Acc. A Indesa. Ca v. Cutter, 229 A.2d 
173, W8 PUL 112. 

N.Y*—Wahrhaftig v. Spue Design Group, Inc., 306 
RY-R2d 863, 33 A.D.2d 953. 

Altman v. Oty of New York, 258 N.Y.SJd 977, 
46 Mfoc M 133—Mastapich v. Huaoogtou U.F.S. 
Dbt Na X 260 N.Y5Jd 39, 46 MhcJd 439. 
17.5. Alaska—Security Industries, Inc. v. Fichus, 439 
F-26 172. 

CaL—Stede v. Superior Court In and For Los Angeles 
County, 15 GaLRgdr. 116, 364 PJd 292, 56 C2d 
402. 

Fh.—Ortowitz v. Orlowitt, 399 So2d 97, conf. to 201 
sold 97. 

KLy.—Hoffinan v. Dow Chemical Co, 413 S.W.2d 332 
-LouMIe General Hospital v. HeSnuna, 500 
SvWJd 790i 

hfion.—Thenuorama, Inc. v. Sbifler, 135 N.WJ2d 43, 
271 hfem.79. 

Neb.—Rhodes v. Edwards, 135 N.W^d 453, 178 Neb. 
757, cert. den. 86 S.CL 399, 382 ILS. 943,-15 
LEdJd 35Z r 

N.H.—McDrifey v. Boston A MJUL, 152 AJd 606, 
102 RH. 179, 74 AJ~K2d 872—Hanford Acc. A 
Indent. Co. v. Cutter, 229 A.2d 173, 108NJLU2 
RML—State ex reL New Mexico State H&hway Com- 
mumon v. Taira, 430 P2d 773, 78 MUML 276. 
N.Y. Merchants fodesa. Carp, of PLY. r. WaRscfc, 219 
RYS2d K>H M A.Dj2d 777—Madge V. Thomas 
J. Hughes Const Go, 225 KYSJSd 833, 16 
A.DJd 106, 95 AXJL2d 105S-Srakh v. Vhtxxy 
Container Corp., 289 RY^2d 7HL 30A-D.2d 581.. 


Chraran. v Vtemcafcn, 209 NYSZd 654, 27 
Misc 2d ’56—A'tman \ Giy cf New York. 258 
N Y S 2d 977, 46 Misc 2d 133 
Pa— Ccm v Barnes F.-sindaftcn, 9 Fiduciary 196, 75 
M^r.Jg 354 

Bond to protect against loss 

12) Other matters 

N\ —£417 Bedford Realty Co v Sun Ch! Co. 250 
NYSZd 455, 21 AD 2d 684. 

Discretion sot abased 

Ga —Bloodworth v Bbodworth, 569 SE 2d 150, 225 

Ga 379 

La-Raia v WWL-tV, 176 So 2d 390, 247 La. 1095 
Order tailored to needs of case 
Cal —Deaile v General Tel. Co of California, 115 
Cal Rptr 582. 40 C A 3d 841 
17.10. Ark —Arkansas State Highway Commission v 
Stanley, 353 SW2d 173, 234 Ark 428, 4 AU 
R 3d ^49 

Cal—Elmore v Superior Coon In ami For Fresno 
County, 63 CalRptr 307, 255 C A 2d 635 
IL 1 —Bee Chemical Co v Service Coatings, Inc, 253 
N.E 2d 512, 116 Ill App 2d 217 
Ind —Chustak v Northern Indiana Public Service Co, 
288 N E 2d 149, 259 Ind 390 
Mo —State ex nd Kuhatzky v. Holt, App., 483 S.W 2d 
799 

N J —Ullmann v. Hartford Fire Ins. Ca, 209 A.2d 651, 
87 NJ.Super 409. 

N Y —Frey v First Nat. Bank of Fksschmanns, 249 
NYS2d 348, 21 A.D2d 709—Rupert v. Sellers, 
368 NY5,2d 904, 48 AD2d 265. 

Quinno v New York City Transit Authority, 
303 N Y.S 2d 991, 60 Misc 2d 634. 

Ohio—Mandril v Yellow Cab Co of Cleveland, 170 
N E.2d 296 

Designation of expert by court 
N Y —Empire Mut. Ins, Co v Independent Fuel & Oil 
Co, 236 N Y.S 2d 579, 37 Mac 2d 905 

Reasonable protection of confidential nature of 
document 

Fla—Fryd Const Corp v. Freeman, App., 191 So.2d 
487 

In camera inspection 

Fla—West Volusia Hospital Authority v Wiliams, 
App, 308 So.2d 634 

N Y —Muller v Provident Loan Soc of New Yoric 363 
N.Y.S 2d 586, 47 AD.2d 514 
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17.15. Anz .—Tucson Medical Center Inc v Rowles, 
520 P.2d 518, 21 ArtzApp. 424. 

Cal —San Diego Professional Ass’n v Superior Court of 
San Diego County, 23 Cal.Rptr 384, 373 P.2d 448, 
58 C2d 194, 97 A.LR.2d 761 
III—Cohn v. Board of Ed. of Waukegan Tp. High 
School DtsL No. 119, Lake County, 254 N.E 2d 
803, 118 Ill App.2d 453 

Mum.—Tbermorama, Inc. v. Slulkr, 135 N W 2d 43, 
271 Main 79. 

N Y.—Beryl v U S Smelting Refining A Min. Co., 228 
N.Y.S*2d 394, 34 Misc2d 382. 

20.5. N.Y —Canter v American Cyanmud Co., 173 
N.Y S.2d 623, 5 A-D.2d 513, resettled 174 N.Y 
S.2d 983, 6 AD 2d 847 

Old —State ex rel. Remington Arms Co, Inc. v. Pow¬ 
ers, 552 P.2d 1150. 

Expense 

N.Y —Canto v American Cyanmud Co., 173 N.Y.S 2d 
623, 5 A.D.2d 513, resettled 174 N-Y^2d 983, 6 
A.D 2d 847. 

20.10, N.Y —SaLzo v Vt-She Bottling Corp., 235 
N Y.S.2d 585, 37 Misc.2d 357—Nasoff v. HiBs 
Supermarket, Inc, 243 N.Y.S2d 64, 40 Misc.2d 
417 

la New York . 

(1) NY.—Canter v A mer ican Cyanmnd Ca, 173 
N Y.S.2d 623, 5 ADJZd 513, resettled 174 N.Y.S.2d 
983, 6 A.D.2d 847. 


“Inspectkm” 

Okl —State ex rel Remington Arms Co, Inc. v Pow¬ 
ers, 552 P 2d 1150 

22. Ala.—Assured Investors Life Ins Co v. National 
Union Associates, Inc., 362 So 2d 228 

Nosexistaxtce of paper 
Fla.—Balzerre v Anderson, App, 294 So 2d 701 
N.Y.—Canto v American Cyanimid Co., 192 N Y S.2d 
458, 17 Mtsc2d 1047. 

Motion for protective order 
Ncv —Keriey v. Aetna Cas. and Sur Co., 585 P2d 
1339, 94 Nev 710. 

24^. NJ.—Smithey v. Johnson Motor Lines, 356 

A 2d 10, 140 NJ.Super 202. 

NY-Etfert v. Bush, 272 NY.S2d 862, 51 Misc 2d 
248, rearg den. 273 N.Y.S 2d 557, 51 Mac 2d 500, 
mod, on oth gods., 279 N.Y-S 2d 368, 27 A.D2d 
950, affd. 238 N.E.2d 759, 22 NY.2d 681, 291 
N Y.S 2d 372. 

Pa—United States Rubber Co v. Dehnar, 22 D. A 
C 2d 83 

Order construed 

Conn.—O’Bnen v. Seyer, 439 A2d 292, 183 Conn 199 
Ga.—Leonard Bros. Trucking Co. v. Crymes Trans¬ 
ports, Inc, 183 S.E2d 773, 124 Ga.App. 341 

25. N Y.—Koffler v. Standard Brief Case Co, 205 
NYS2d 159, 11 A.D.2d 781—Pacer v. Clarence 
A Hackett, Inc., 293 NY.S.2d 879, 30 AD2d 
934—Ragona v Alexander’s Rent-A-Car Inc, 321 
N.Y S 2d 64a 36 AD.2d 971. 

Conditions 

Cal —Fuss v. Superior Court for Los Angeles County, 
78 Cal Rptr. 583, 273 CA 2d 807. 

N Y.—Langham v. H. K. Porter Co, 241 N Y.S.2d 88, 
19 A D 2d 557. 

OkL—Matches v McGabey, 455 P2d 52. 

Order sustained 
(4) Other orders 

Fla.—Ormond Beach First Nat. Bank v J M. Mont¬ 
gomery Roofing Co, App, 189 So 2d 239. 

Ill—Monier v. Cbamberiam, 221 N E.2d 410, 35 U1.2d 
, 351, 18 ALR.3d 471—People ex nd. General Mo¬ 
tors Corp. v, Bua, 226 N.E2d 6, 37 DL2d 180. 

Chrysler Credit Corp. v. M.CR. Leasing Co, 
251 N.E.2d 648, 114 Ill.App.2d 43 
Orders held improper 

(8) Cal.—Carlton v. Superior Court for Los Angeles 
County, 67 CaLRptr. 568, 261 CA2d 282, reh den. 68 
CalRptr 469, 61 CA.2d 282. 

Fla.—Rauierson v. Finney, App, 280 So.2d 484. 

Ill —People ex rel General Motors Corp v Bua, 226 
N E2d 6, 37 IH-2d 180. 

McKmght v. Dennis, 201 N.E2d 461, 51 DL 
App 2d 403—Monier v Chamberlain, 213 N.E2d 
425, 66 ni,App.2d 472, affd 221 N.E2d 410, 35 
IU.2d 351. 

Mo.—State ex nd. Woods v. Kirkwood, App, 426 
S W.2d 690. 

N.Y —Venm v. Bochetto, 372 N.Y.S.2d 690,49 A D.2d 
752, 

Tex.—Texhoma Stores, Inc. v American Central Ins. 
Co, Qv App, 424 S.W.2d 466, err ref. no rev. err. 

Order may be continuing in nature 

Fla.—Passino v. Sanhura, App, 190 So 2d 61. 

Order for homicide investigation report held not 
order for disclosure 

N.Y.—Erfert v Bush, 273 N.Y.S2d 557, 51 Misc.2d 
500. 

Ovexhroad 

N.Y —Epstein v. Lewis Business Forms, Inc, 357 N.Y. 
S^d 80,45 A.D.2d 705. 
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26. XU—Monier v. Chamberlain, 213 N.E2d 425, 66 
IEAppZd 472, affd. 221 NE2d 4ia 35 DI.2d 
351. 

N.Y.—Merchants Indem. Corp. of N.Y. v. Wallack, 219 
N.Y.S.2d 1014, 14 AD.2d 777—Stout v. General 
Motors Corp, 328 NYS,2d 302, 38 AD.2d 583. 
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Tex.—Lueg v Tewell, Civ.App.. 572 S.W.2d 97 

Orders held improper 

III.—People ex rel General Motors Corp v Bua, 226 
NE2d 6, 37 III 2d 180. 

§ 82. -Time, Place, and Manner 

of Inspection 

Library References 
Pretrial Procedure <3=413-415, 
431, 432. 
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35. Fla.—Cooper v. Fulton, App, 117 So 2d 35, 83 
A.LR-2d 297—Fryd Const. Corp v Freeman, 
App., 191 So.2d 487. 

Ill—Small v. Basoan, 238 N.E2d 155, 96 IlLApp2d 
195. 

N.Y.—Consolidated Edison Co. of New York, Inc. v. 
State Bd. of Equalization and Assessment, 445 
■ N.Y S,2d 243, 83 A.D2d 355, affd. 444 NE2d 
1326, 58 N.Y.2d 710, 458 N Y.S.2d 907. 

Stay of proceedings 

N.Y.—Fond of Funds, Limited v. Waddell A Reed, 
Inc., 274 N.Y.S.2d 177, 26 A.D.2d 809. 

Guidelines insufficient 

La.—Harris v Ryan, App., 355 So.2d 286. 

Error shown 

N.Y.—Matos v. St. John’s Episcopal Hospital, 401 N.Y. 
S2d 837, 60 A.D.2d 909. 

36. Tenn.—Payne v, Ramsey, 591 S.W.2d 434. 

Time for completion of discovery 

NJ.—Packaging Industries Limited v. Hayduchok, 229 
A.2d 261, 94 NJ.Super. 494. 

page 364 

413. Fla.—CJ3. quoted at length in Cooper v. Ful¬ 
ton} App., 117 Sa2d 33, 36, 83 A.L.R.2d 297— 
Fryd Const Corp v. Freeman, App., 191 So.2d 
487. 

N.Y —Cattat v. Alfc Romeo, Inc., 364 N.Y.S.2d 772, 
81 M»a2d 119. 

Wash.—Northwest Farm Bureau Ins. Co. v. Leyendekk- 
er, 562 P2d 285, 17 Wash App. 304. 

42. Mo. — State ex reL Emge v. Corcoran, App., 468 
S.W.2d 724. 

44. N.Y—Dunne v. Zene, 450 N.Y.S.2d 313, 88 
A.D.2d 539. 

Pa.—Yankovich v. Dicks, 14 D. & C2d 53. 

453. R.I.—DeCarvalho v. Gonsalves, 262 A.2d 630, 
106 R.I. 620. 

51. Cal.—Bank of America v. City of Long Beach, 
124 CaLRptr. 256, 50 CA.3d 882. 

Colo.—Community Hospital Ass’n v. District Court In 
and For Boulder County, 570 P.2d 243, 194 Colo. 
98, 

Fla.—Hialeah-Miami Springs First State Bank v B. S. 
Enterprises, Inc., App., 353 So.2d 1243. 

HI—Sarver v. Barrett Ace Hardward, Ino, 330 N.E2d 
269, 29 LILApp.3d 195, revd. on oth. grds. 349 
N.E2d 28, 63 IIL2d 454. 

Fla.—Fryd Const. Corp. v. Freeman, App, 191 So 2d 
487—Sobering Corp. v. Thornton, App., 280 So2d 
493. 

N.Y.—Enner v. U Duca, 179 N.Y.S.2d 348, 7 A.D 2d 
623. 

Secrecy 

Colo.—Bristol Myers Co v. District Court In and For 
City and County of Denver, 422 P2d 373, 161 
Cola 354. 

“Inspection” defined 

Conn.—Salman v. Lewis, 288 A~2d 686, 29 Coan.Sup 
363. 

of d pCMCrtl 

Pa.—Woods v. Dunlop. 334 A.2d 619, 461 Pa. 35. 

51 NY.—Reiner v. Kane, 197 N.Y.S.2d 33a 25 
MiscJM 477—Beryl v. U.S. Smelting Refining & 
Mm. Co., 228 N.Y.S2d 394, 34 Moo2d 382. 
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54. Fla—Cooper v, Fulton, App., 117 So.2d 33, 83 
A L.R.2d 297. 

Mo—State ex rel Crawford v. Moody, App., 477 
S W 2d 438. 

56. Colo —Bristol Myers Co. v. District Court In and 
For City and County of Denver, 422 P 2d 373,161 
Colo 354. 

Okl.—State ex reL Remington Arms Co., Inc. v. pow¬ 
ers, 552 P.2d 1150. 

Carburetor 

Mo —State ex rel State Farm MuL Auto Ins. Co. v 
Rjckhoff, App., 509 S.W.2d 485. 

The election of the maimer of provid¬ 
ing the records sought lies with the 
plaintiff except where it is specifically 
stated otherwise in the order 61 * 5 or 
where the plaintiff refuses to so com¬ 
ply. 61 10 

61.5. From counsel or directly fromoo-fanlt 
carrier 

NY —Bennett v. Martocbe, 475 N.YSw2d 19a 123 
Mac2d 874 

61.10. N.Y.—Bennett v. Martochc, 475 N.Y S.2d 
19a 123 Mso2d 874. 

62. Pa.—Conduit and Foundation Corp. v. Municipal 
Authority of Lexnoyne Borough, 9 Cumb. 133. 

Use of documents only for purpose of pending 
litigation 

R.I —DeCarvalho v. Gonsalves, 262 A.2d 63a 106 R.I. 
620. 

65. Mo.—State ex rd Woods v. Kirkwood, App., 426 
S.W.2d 690. 

N.Y —Butterman v. R. H. Macy A Co. 305 N.Y.S^d 
861, 33 A.D2d 746, afid. 269 N.E2d 822, 28 
N Y2d 722,321 N.Y^2d 112—Matter of Glazer’s 
Will, 448 N.Y.S2d 321, 86 AJD2d 982, 

Revyuk v. Dunbar, 179 N.YSM 606, 12 
Mi$c.2d 713—-Canter v. American Cyanimid Gx, 
192 N.Y.S.2d 458, 17 M»c.2d 1047—Apphcation 
of Lynch, 234 N.Y.SJM 493, 37 M»o2d 441 
RI.—DeCarvalho v. Gonsalves, 262 A_2d 63a 106 R.L 
620. 

Privacy in respect to matters not material 
Mo —State ex reL Boswell v. Carta, App.. 334 S.W2d 
757. 

Order should not be so broad as to include both 
relevant and inadmissible matter 
Mo —State ex reL Boswell v. Curtis, App., 334 S-W2d 
757 
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68. Copy of hospital record 

N.Y.—Czekanslri v. Hanretta, 247 N.Y^2d 352, 42 
Miso2d 115—Reed v. Cantwell, 442 N.Y^2d 952, 
110 hfisc.2d 793. 

Marking for identification 

CaL—Fuss v. Superior Court for Lq 6 Angeles County, 
78 CaLRptr. 583, 273 CA2d 807. 

Order may permit copying of documents 

Fa.—Woods v. Dunlop, 334 A^d 619, 461 Pa. 35. 

Copies of intoanee policies 

N.Y.—Hernandez v. Jones, 376 N.YS2d 402, 84 
Misc2d 805. 

69. Waiver of Habffity set required 

N.Y.—Metis v. Veritas S3. Co, 197 RY32d 268,23 
KCscJ2d 45. 

Retention of p o ss e s rion by cooasel 

Pa.—PhSco Corp. v. Sunstem, 34 Eh A C2d 168. 

Existence of good canse 

Cah—Shepherd v. Superior Court of Alameda County, 
130 CaLRptr. 257, 550 P2d 161, 17 C3d 107. 

70. Conn.—Salmon v. Lewis, 288 A2d 686,29 Conn. 
Sup. 363. 
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UL—Sarver v. Barrett Ace Hardware, Inc., 349 N.E2d 
28, 63 ZB 2d 454 

Pa.—Talley v. Ford, 35 D. A C2d 777, 113 PXJ. 7a 

R epresentative present dming t esting 

IS.—Khck V. R. D. Werner Co, Ina, 348 NJ52d 314, 
38 IILApp.3d 575. 

71. Paints 

(2) Other natters. 

S.C—Bailey v. Lyman Printing A Finishing Co, 138 
SLE2d 4ia 245 SjC 13. 

73. Tests altering object 

(3) Other statements. 

N.Y.—Edwardes v. Southampton Hospital Ass’n, 278 
NY32d 283, 53 Misc.2d 187. 

Destructive testing 

Cola—Cameron v. District Court m and for Rrst 
Judical Dot, 565 P.2d 925, 193 Cola 286, 11 
A.L.R.4th 1236. 

§ 84. -Modifying or Vacating 

Library References 
Pretrial Procedure «=*412. 
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84. Fla.—Van Devere v. Holmes, App^ 156 So2d 
899. 

ID.—Bee Chemical Co v. Service Coatings, Ino, 253 
N.E2d 512, 116 DLAppu2d 217. 

N.Y.—La Monte v. Smith, 197 N.Y.R2d 251, K> 
A.D.2d 678—Ftankd v. Rochester Iron A Metal 
Co., 228 N.Y.S.2d 29a 1* AJD.2d 864—Ravenal v. 
Metropolitan Life Ins. Co, 335 N.YA2d 87a 40 
AJX2d 613. 

Suchaff v. Crystal Paper Box Co., 194 N.Y^2d 
798, 20 MiscOd 305. 

Uuavailabafty of person required for Inspection 
of vehicle 

La.—Hebert v. Claude Y. WooBbBc Corp, App, 1S2 
So2d 876. 

Countermand of order not shown 

Alaska—Whaley v. State, 43* P2d 711 

86. N.Y.—Application of Wade, 225 N.Y.S.2d 289,33 
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G*j—K dfer Bldg. Products of Atlanta, Inc, v. Young, 
224SL£2d 813. 137 GaApfx 681 
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Nev.—Ftakeknaa v. Clover Jewelers Boulevard, Inc, 
532 PJd 606, 91 Nev.J46. 

NJL—Hubbard v. Pnaneton, 433 AM 1246,121 N.H. 
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Aid 688, 82 NJjSttper 86-levin v. Levin, 322 
AJd 481129 NXSUper. ML 
N.M.—United Nudenr Corp. ▼. General Atomic Ca, 
629 PJd 231, 96 WM. 151 36 AAJL 4tk 705, 
app. ^sm„ cert, dm 101 S.Ct 1966,451 US. 901, 
68 UEAM 289, rek dm 101 S.O. 307U 452 ILSL 
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Md-Evans v Howard, 259 A2d 528, 256 Md 158- 


Tex —Employers Mat Liabibty Ins Co of Wisconsin 
v Butler, Civ App., 511 SW2d 323, err ref no 
rev err 

Doe process requirements 
Alaska—Bachner v Pearson, 479 P.2d 319 
Clear showing of necessity required 
Alaska—Ketchikan Cold Storage Co v State, 491 P.2d 
143 

Willful failure to produce documents 
Alaska—Hawes Firearms Co. v Edwards, 634 P 2d 377 
Ga —Swindell v Swindell 213 S.E 2d 697, 233 Ga. 854 
Kan —Lorson v Falcon Coach, Inc, 522 P.2d 449, 214 
Kan. 670 
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NJ.—Westphal v. Guarino, 394 AJd 377, 163 NJ At- 
per. 139, affd. 394 A2d 354, 78 NJ. 308. 

Tex.—Fisher v. Continental Illinou Nat Bank A Trust 
Co. of Chicago, Civ. App., 424 S.W.2d 664, err. ref. 
no rev. err. 


Vt —John v Medical Center Hospital of Vermont, Inc., 
394 A.2d 1134, 136 Vt. 517. 

Wis —In re Glass’ Estate, 270 N W 2d 386, 85 Wts.2d 
126 

Discretion held not abused 

Alaska—Bachner v, Pearson, 432 P.2d 525—Hart v. 
Wolff, 489 P.2d 114. 

Fla.—Webber v. Brickley, App, 239 So 2d 633. 

Ga.—Dean v. Gainesville Stone Co., 170 S.E2d 348, 
120 Ga-App. 315 

Ill.—Cednc Spring A Associates, Inc. v. N EL Corp., 
402 N.E2d 352, 37 IU.Dec. 462, 81 IU.App.3d 
1031. 

Utah—Tucker Realty, Inc. v. Nunley, 396 P.2d 410, 16 
Utah2d 97 

Broad discretion in selection of appropriate 
sanction 

HI—Stickler v. McCarthy, 212 N.E2d 723, 64 HL 
App.2d 1, affd. in part, revd. m part on oth. grds. 
224 N.E2d 827, 37 HL2d 48. 

Discretion abused by firihire to exhaust remedy 
of contempt against agent 

Tex.—Texhoma Semes, Inc. v. American Central Ins. 
Co., Civ.App, 398 SW.2d 344, err ret bo rev. 
err., Sup., 401 S.W_2d 593, app. after remand 424 
SW2d 466. 


Discretion held abused 

Fla.—Metro Sporting Goods, Inc., v. Mutual Emp. 
Trademark Inc, App, 176 So.2d 578. 

Mass.—Hensbaw v. Travelers Ins. Ca, 386 N.E2d 
1029, 377 Mass. 910. 

14. Cal —Unger v. Los Angeles Transit Lines, 5 Cal 
Rptr. 71, 180 GA.2d 172—Jacuzzi v. Jacuzzi 
Bros., Inc., 52 CaI.Rptr. 147,243 CA.2d 1—Fred 
Howland Ca v. Superior Court of Los Angeles 
County, 53 CaI.Rptr. 341, 244 GA.2d 605—Peter¬ 
sen v. City of Vallejo, 66 CaLRptr 776, 259 
C.A.2d 757 

Fla.—Kennedy A Cohen, Inc. v. Allen Appliance Ser¬ 
vice, Inc., App., 214 So-2d 488. 

Ga.—Dean v Gainesville Stone Co, 170 S.E2d 348, 
120 Ga.App. 315. 

HL—People ex reL General Motors Cop. v. Bua, 226 
N E2d 6, 37 HL2d 180. , 
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757, cat dea. 86 S.Ct 399, 382 UE 943, 15 
L»Ed.2d 352. 

NY—BOhora v Fartow, 388 N Y.SJd 791, 54 AJX2d 
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454. 

Kan.—Vickers v. Kansas Qty, 531 P.2d 113, 216 Kan. 
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1063, 436 U.S. 452, 57 LEd2d 1118. reh. den 99 
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573, 129 GauApp. 358, 

UL~-fkm Me Dm. v. First Nat Bank of Waukegan, 
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It has been held both that sanctions 
can, 2110 and cannot, 2115 be imposed in 
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U.S. 954, 39 L Ed.2d 571, cert. den. 94 S Ct 1577, 
415 US. 984, 39 L.Ed2dS81 
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per. 139, affd. 394 A.2d 354, 78 NJ. 308. 

28. Nev — Newbum v Howard Hughes Medical Insti¬ 
tute, 594 P 2d 1146, 95 Nev. 368. 

N D —Erlrng v Hainan, 144 N.W.2d 215. 
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828, 87 GA-3d 267. 

Obw—SL Paid Fine St Marine Ins. Co. v. Battle, 337 
N.K2d 806, 44 Ohio App.2d 261, 73 O.OJd 291. 
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209, 29 AD 2d 632—Spawton v James E States. 
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69. Defective detinqnency proceeding 

Md.—McCoskey v. Director, Patuxent Institution, 226 
AJd 534, 245 Md 497, cert. den. 87 S.Ct 2144, 
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remand 203 Scx2d 916, app after remand 234 Sa2d 
862. 

Hdd relevant natter* of fact 

(1) 2nd.—Lncbenapdhs Power A Light Co. v. South¬ 
eastern Supply Co, 257 N.E2d 722, 146 ImLApp, 554 
Moot.—Stale ex rcL Cashes v. District Court of Thir¬ 
teenth Judicial Dist Is and For Yellowstone Coun¬ 
ty, 482 P-2d 567, 157 Mont 4tt 

Relevancy to be determined at trial 
RY.—la n Fifth Aw, Coach Line*, Inc., 237 N Y^2d 
261, 38 M»e2d XL 

Request o verbr o ad 

Cal—Pfcringer v. Franchise Tax Bd., 164 CaL Rptr. 465, 
105 CJL36 514. 

8ft. Importa n t and central Jams 
Alaska—Palzer v. Serv-U-Meat Co, 419 PJ2d 201. 
Moot.—Morast v. Aublc, S19 F.2d 157,164 Moot 100. 
Striking request held wot error 
Tex—Lowe v Tern Dept, of Pubhc Safety, CSv-App., 
423 EWJ2d 952, or. ret bo rev. at. 

K e yed for material allegation of comphdst 
Ala.—Sfeeadham v. US. leasing Corp., Gv App., 382 
So2d 563, writ den. Sup, 382 SoJd 565. 

8L CaL—Cembrook v. Sterling Drug Inc, 41 CaL 
Rptr. 492.231 CA.2d 52 

RY^Jdhantgea v. Hobart Mfg. Co, 407 N.Y.S.2d 
355, 64 AJ>Jd 858. 

Tex—Gravis v Parke-Davis' ft Co, Civ App., 502 
S.W.2d 863, err. ref. no rev err.—Agnrtor Credit 
Corp. v. Donaboe, CSv-App., 568 S.WJd 422 err. 
net ao rev. err. 

W.VjL—Bmy v. Intend Mot tea. Co, 233 S.E2d 131, 
160 W.Va. 138, 

831 Pa.—Smith v. Kish, 13 0, ft G2d 544 
Vx—Genets! Acc. Fire ft Life Assam. Corp. v. Cohen, 
127 &E2d 399, 203 Va. 8ia 
Wash.—Coleona v. Altman, 497 P.2d 1338, 7 Wash. 
App. 80- 


Privileged matters 

An? — PbeJr* Dodge Corp « Supenor Court In and 
Frr Cocbve Countv. 438 P2d 424, 7 Anz.App 
277 

Ter —Super X Drugs of Tern, Inc v State, Civ App, 
5 05 S W 2d 3*3 

85. Fla —Cnv of Miami v Bell, App, 253 So 2d 742 
NY—Spawton v James E Strates Shows, lac., 349 
NYS2d 295, 75 Misc2d 813 
Controverted legal issue 
La—Vasin v Luke, 191 So 2d 503, 249 La. 796, on 
renun d 203 So 2d 916, app after remand 234 So 2d 
862 

Not objectionable 

Fla—Salazar v Valle. App, 360 So 2d 132. 

Ultimate fact 

N Y —Yates v Dow Chemical Co, 414 N Y S 2d 200, 
68 A.D 2d 907 

87. N.Y.—!Snyder v East Coast Cartage Co, 314 
N.Y S 2d 312, 64 Misc 2d 83 

page 276 

88 , Cal—Hillman v Stults, 70 CaiRptr. 295, 263 
C A 2d 848 

However it has been held that items which are more 
within knowledge of demandant than of respondent, are 
not properly included in demand for admission of facts. 
N Y —In re Fifth Ave Coach Lines, Inc, 237 N Y S 2d 
261, 38 Misc 2d 201 
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90. N.J —Van Ungen v Chadwick, 414 A 2d 618, 
173 N 5 Super 517 

Tex.—Fireman's Fund Ins. Co v. Commercial Standard 
Ins Co, 490 SW 2d 818 

96. Ark —Young v Dodson, 388 S W 2d 94, 239 Ark. 
143. 

CaL—Lindgren v Superior Court of Los Angeles Coun¬ 
ty, 47 Cal Rptr. 298, 237 CA2d 743, 20 A.LR.3d 
748. 

Tex—Stewart v. Vaughn, Civ.App., 504 SW.2d 600. 
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Pretrial Procedure <3=473. 
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L NJ — CJS. efted in Williams v Maraano, 188 
A 2d 314, 318, 78 N.J Super 265 

2, La.—Nicholson v. Holloway Planting Co., Inc, 284 

So 2d 898. 

So long as opinion is not proposition of law 

Mo.—Linde v Kiibourae, App. 543 S.W.2d 543. 

3, lad—Brown v. Union Oil Co. of California, App., 

406 NE2d 1218. 

§ 94. -Genuineness of Doc¬ 

uments 
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4, Cal.—Smith v. Grek P Ranch Co,, Inc, 150 Cal 

Rptr. 828, 87 CA.3d 267. 

Ga.—Darnel ft Daniel, Inc v Cosmopolitan Co., 245 
SE2d 885, 146 Ga App. 200. 

La.—Nicholson v. Holloway Planting Co., Inc, 284 
5o.2d 898 

Pa.—Hin v Mayusky, 21 D ft C.2d 519 
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8. N M —Robinson v Navajo Freight Lines, Inc., 372 

P.2d 801, 70 NM 215. 

Tex —Suns v Hilt Civ.App., 567 S W 2d 912 
Dependent upon pleadings 
Hawaii— Yokochi v Yoshimoto, 353 P.2d 820, 44 Haw 
297, 342. 

9. Successive requests 

Ark.—Widmer v Fort Smith Vehicle and Machinery 
Corp, 427 S W 2d 186, 244 Ark 626 
12. N.M —Robmson v Navajo Freight Lines, Inc,' 
372 P2d 801, 70 NM 215. 

Delivery to attorney 

Tex—Firemen's Relief and Retirement Fund Trustees 
of Houston v Fontenot, Civ.App, 446 S W.2d 365, 
err ref. no rev. err 

Addressing request to attorney not required 
Tex.—Firemen’s Relief and Retirement Fund Trustees 
of Houston, Civ App, 446 S.W.2d 365, err. ref. no 
rev err- 

Truthfulness of admission 

Ga—McDaniel v Pass, 203 SE2d 903, 130 Ga.App. 

614. 

Mailing 

Ga.—Tyson v Automotive Controls Corp, 249 S E2d 
99, 147 Ga.App 409 

Other matters relating to a request 
or demand for admission have been 
adjudicated. 135 

13J5, III—Indiana Harbor Belt R. Co v. Budd Co, 
408 N E2d 944,42 Hl.Dec. 235, 87 Ill App 3d 91, 
app after remand 441 NE 2d 1301, 65 Ill.Dec 
787, 110 Ill. App 3d 76 

Ind.—F W. Means ft Co v. Carstens, App, 428 
N.E2d 251. 

Requests ordered answered 
I1L—Nowakowsld v. Hoppe Tire Co, 349 NE2d 578, 
39 Dl.App3d 155. 

List of requests for admissions may 
properly be dismissed where it is deter¬ 
mined that it places too great a burden 
on adverse party. 1310 

13.10. Pa.—Lenkiewicz v Lange, 363 A.2d 1172, 242 
Pa.Super 87 

§ 96. -Time for Request or De¬ 

mand 
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14. Request untimely 

UL—Illinois State Toll Highway Authority v Hum¬ 
phrey Estate, 379 N.E2d 626, 19 Ill Dec. 754, 62 
IU.App.2d 316 

16. N.Y —In re Kdly’s Estate, 225 N.Y.S 2d 896, 33 
Misc.2d 16. 

Time for requesting admissions is 
during discovery procedures, and not 
at the trial 18 ' 1 

18.1. Cal.—Cembrook v. Superior Court In and For 
City and County of San Francisco, 15 Cal Rptr. 
127, 56 G2d 423, 364 P.2d 303. 

Chodo^v. Superior Court fof Los Angeles Coun¬ 
ty, 30 CaLRptr 303, 215 GA 2d 318. 

Waiver 

NY—Coyne v State Farm Fire ft Cas Co, 269 
N,Y S.2d 868, 50 Misc.2d 58. 

Other matters with respect to time 
for request have been adjudicated. 185 

18.5. La.—Voism v Luke, App, 151 So.2d 99, wnt 
ref. 152 So 2d 563, 244 La 469, application den 
172 So 2d 701, 247 La. 617. 
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Statement of readiness not determinative - 

N Y.—Hitchcock v Alexander's Dept. Stores, Inc, 205 
N Y.S2d 617, 23 Misc2d 206 

Request after pre-trial hearing 

Am.—Gardner v Royal Development Co, 465 P 2d 
386, 11 Anz-App 447 
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20. Fla.—Carson v. City of Fort Lauderdale, App., 
173 So.2d 743. 

Iowa—CJLS. died la Jones v. Iowa State Highway 
Commission, 1S7 NW.2d 86, 87, 261 Iowa 1064, 
app. after remand 18S N.Y.2d 746. 

N.Y.—Hayward v Willard Mountain, Inc, 266 N.Y 
S~2d 453, 48 Misc.2d 1032. 

Statutory warning placed at end of introductory 
portion of request 

Cal.—Billings v. Edwards, 174 CalRptr 722, 120 
CA.3d 238. 

Statutory wanting placed near end of document 

CaL—Barnett v. Amencan-Cal Medical Services, 4 
Disl, 202 CalRptr. 735, 156 C A 3d 260, declining 
to follow Hernandez v Temple, 142 CaLApp3d 
286, 190 CaLRptr 853. 

Request held too broad 

CaL—Peringer v. Franchise Tax Bd., 164 Cal Rptr. 465, 
105 CA.3d 514. 

Ga.—Walker Enterprises, Inc. v Mullis, 183 S E2d 
534, 124 GaApp. 305 

Letter of attorney treated as request 

Ga.—A A D Barrel A Drum Co, Inc. v. Fuqua, 209 
S.E.2d 272, 132 GaApp. 827. 

25. Particular time 

Tex—Hill v. Capanno, CivApp., 370 S W2d 760. 

32. Fla.—Kelly v. Kinsey, App., 362 So.2d 402. 

Ill—Banks v. United Ins. Co. of America, 328 N.E.2d 

167, 28 IILApp 3d 60. 

La.—Nicholson v. Holloway Planting Co, Inc., 284 
So.2d 898. 

NY.—In re CoHms’ Estate, 222 N.Y.S2d 89, 31 
Misc2d 754. 

Finding 

Fla.—Carson v. Gty of Fort Lauderdale, App., 173 
So.2d 743. 

Demand held improper 

N.Y.—Falkowitz v. Kings Highway Hospital, 349 N.Y. 
S.2d 790, 43 A.DJd 696. 

Nader v. General Motors Corp., 27SL N.Y.S.2d 
111, 53 Misc.2d 515, afi&L 286 N.Y5.2d 209, 29 
A.DJd 631 

33. N Y.—Schwartz v. Macrose Lumber A Trim Co., 
259 N.Y.S.2d 289, 46 M»c2d 201 

Determination in advance of trial proper 

N.Y.—Epstein v. Consolidated Edison Co. of New 
York, 297 N.YiL2d 260, 31 A.D2d 746. 

Nader v. General Motors Corp., 279 N.Y.SOd 
111, 53 Misc.2d 515, af&L 286 N.Y^Jd 209, 29 
A.D2d 631 

34. N.Y.—In re Kelly's Estate, 225 N.Y^2d 896, 33 
Misc.2d 16. 

39. Ga.—Tyson v. Automotive Controls Corp., 249 
S.BJd 99, 147 GaApp. 409. 
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4L Ark.—Williams-Berryman Ins. Co. v. Morphis, 
440 S.W.2d 227, 246 Ark. 917. 


Mich —Woodrow v Johns, 232 N W 2d 688, 61 Mich 
App 255 

N Y —Application of Putnam Theatrical Corp, 215 
N.Y S.2d 957, 30 Misc 2d 317, mod. on oth. grds. 
228 N Y.S 2d 120, 16 A.D.2d 372 

Tex—Hunt v Mid-West Life A Hospital Ins. Co, 
Civ App, 468 SW.2d 141 

No duty to respond after dismissal of case 

Ga.—McCarthy v. Garcia, 208 S £-2d 198, 132 Ga-App. 
426 

Trial courts discretion 

Ala.—Evans v Insurance Co. of North America, 349 
So 2d 1099. 

Ga.—A A D Barrel A Dram Co., Inc. v Fuqua, 209 
S.E.2d 272, 312 GaApp 827. 

Ohio—Buckeye Union Ins. Co. v. McGraw, 413 N.R2d 
864, 64 Ohio Mac 61, 18 0.0.3d 322 

43. Ark.—Brown v. Lewis, 334 S.W.2d 225, 231 Ark. 
976. 

Ga.—Gregory v. Vance Pah. Corp., 202 S£2d 515, 130 
GaApp. 118 

Mich.—Three Lakes Ass’n v Kessler, 300 N.W.2d 485, 
101 Misc App 170. 

48. CaL—Holguin v. Superior Court for Los Angelo* 
County, 99 Cal Rptr. 653, 22 CA.3d 812 

Colo.—Public Utilities Commisston v. District Court In 
and For Arapahoe County, 431 P.2d 773, 163 Cofo. 
462 

52. Vt —Stevens v. Cross Abbott Co., 283 A.2d 249, 
129 Vt 538 

Answer to complaint held not answer tx> request 

Cal—Bank of America Nat. Trust A Sav Ass’n v. 
Baker, 48 CaLRptr. 165, 238 GA.2d 778. 

§ 100. -Time for Response 
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56. Ala.—Billingsley v. Gordon, 340 Sa2d 743. 

Ark.—Williams-Berryman las. Co. v. Morphis, 440 

S.W2d 227, 246 Aik. 917. 

Cal —Cembrook v. Superior Court In and Few Gty and 
County of San Francisco, 15 CaLRptr. 127, 364 
P.2d 303, 56 C2d 423 

Ga.—Porter v. Murias Bros. Commodities, Inc* 213 
S.R2d 190, 134 Ga.App 96. 

Ill.—Bullock v. Adams, 430 N.E.2d 534, 58 ELDec. 
502 102 IILApp.3d 379, cert den. 102 S.CL 2961, 
457 U.S. 1134, 73 L.Ed2d 1351. 

N.Y.—Nader v. General Motors Corp., 279 N.Y.SJd 
111, 53 Misc.2d 515, affd. 286 N.YA2d 209, 29 
A.D.2d 632 

Tex.—Mathes v Kdton, Gv.App., 565 S W.2d 78, affiL 
Sup., 569 S.W.2d 876. 

Failure to timely file objections constitutes 
waiver 

HI.—Banks v. United Ins. Co. of America, 328 NJL2d 
167, 28 IILApp 3d 60. 

Ohio—Buckeye Union Ins. Co. v. McGraw, 413 NJL2d 
864, 64 Ohio Misc. 61, 18 0.O.3d 322 

57. Ala.—Evans v. Insurance Co. of North America, 
349 Sa2d 1099. 

Ark.—Gatlin v. Cooper Tire A Rubber Ca, 481 S.W.2d 
338, 252 Ark. 839. 

Fla.—Hanrahan v. Barry, App* 363 SoJd 54. 

Ga.—National Bank of Georgia v. Merritt, 202 S.E2d 
193, 130 Ga-App. 85. 

Mo—Crawford v. Boatman's Baltic of West Crawford, 
App., 637 S.W2d 196. 

Nev.—Wagner v. Caret Investigations A Sec Inc, 572 
P.2d 921, 93 Nev. 627. 

NJ.—Gilborges v. Wallace. 379 AJd 269, 153 NJjSn- 
per. 121, affiL in part; rerod. in part 396 AJd 338, 
78 NJ. 342 

N.M.—Robinson v. Navajo Freight lines, Inc, 372 
PJd 801, 70 NJti. 215. 

N.Y.—Misereadino, KrnB A Foley v. pomp, 407 N.Y. 
S.2d 328, 64 ADJd 842 

58. Tenn—Scarbrough v. Gty of Lewisburg. App* 
504 S.W.2d 377. 
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60. Tex—Bennett v. Warrens, GvApp* 468 S.W.2d« 
478. 

Reasonable time 

La.—O’Regan v. Labat, App., 379 Sa2d 78. 

N.M.—Apodaca v. Gordon, App., 521 PJd 1159, 86 
NM. 210. 

63. Cola—Cortez v. Broicaw, App* 632 P-2d 635. 
Fla.—Melody Toon, Inc v. Granville Market Lette r , 

Inc, App. S Dtst* 413 So 2d 450. 

Ga.—Taylor v. Htmmcntt, 199 S.E.2d 596,129 GaApp. 
314. 

Kan.—Yunghans v. OTooie, 581 P.2d 393, 224 Kan. 

553, 8 A.L.R.4th 722 
Ky.—Burgan v Harrison, 413 S.W 2d 352. 

Mo.—Coates v UJS. Fidelity A Guar. Ca, App* 525 
S.W2d 654. 

Mont.—Swenson v. BuffiUo Bldg. Co* 635 P.2d 978. 
Neb.—Scbuett v. Haigens, 114 N.W.2d 508, 173 Neb. 
663, 93 A.L.R2d 752 

N.Y.—Clark v. Prudential las. Ca of America, 239 

N. YR 2 d 553, 18 AJX2d 109a - 

In re Coffins’ Estate, 222 N.YR2d 89, 31 
Mbc2d 754. 

N D.—Latendrcsse v. Latendrtsse, 294 N.WJd 742 
Ohio—State ex reL Kroger Ca v. Industrial Conmns- 
sion of Ohio, 402 NJL2d 528, 62 Ohio St2d 4, 16 

O. 03d 2 

Tex.—Smith v. Gty of Dallas, GvApp* 404 S.WJd 
839, app. after remand 425 S-WJd 467—Schindler 
v. AG Aero Distributors, Inc, GvApp* 502 
S.W.2d 581. 

Refusal to allow additional time held not abase 
of discretion 

Alaska—Riley v. Northern Commercial Ca, Machinery 
Drv„ 648 PJd 961. 

Coon.—Hartford Nat. Bank and Trust Ca v. Kotirin, 
441 AJd 593, 185 Conn. 579. 

Ga.—Moore v. Hanson, 162 SLEJd 429, 224 Ga. 482 
Mool—M orast v. Aubfe 519 P-2d 157,164 Mont. UXL 
Nev.—Lawrence v. Southwest Gas Corp., 514 P-2d 868, 
89 Nev. 433. 

Pa.—Davis v. Pamzotl Co* 264 AJd 597,438 Pa. 194. 
Tex^-Trevmo v. Central Freight Lines, Inc* GvApp* 
613 S.WJd 356. 

Granting additional time held not abuse of dis- 
cretioa 

Tex.—Bynum v. Shatto, CSvApp* 514 S.WJd 808. 

64. Cola—Moses v. Moses, 505 PJd 1302, 180 Cola 
397. 

UL-Bfoestem v. Upjohn Ca, 430 N.EJd 580, 58 HL 
Dec 548,102 HLAppJd 672 
NJ.—Klimovich v. Khmowicb, 207 AJd 200, 86 NJ. 
Soper. 449. 

Pa.—Com. v. Diamond Shamrock C h e mic al Co* 391 
AJd 1333, 38 PcCmwith. 89. 

SafBdent y yy vs f for faflnr e to reqaest s tim 
sion held not shown 

<2> Other instances. 

Ind.—Hanehar Indus. Waste Manag e m ent, Inc v. 
Wayne Reclamation A Recycling, Inc, App* 418 
NJEJd 268. 

N.Y.—Gaik v. Prudential Ins. Ca of America, 226 
N.Y.S.2d 162, 33 Mfco2d 348. 

66. Fla.—Adams v. Fred, App 5 Dist* 409 So2d 
1176 

Default waived ' 

WSs.—-FoeHmi v. Smith, 112 N.WJd 712, 15 WisJd 
274 

Acceptable explanation for delay 
Ark.—Wiffiams-Berryman Ins. Ca v. Morphis, 440 
S.WJd 227, 246 Ark. 917. 
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Sufficiency 
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F7. Pi Y —Coyne v Sene Farm Fere A Cat, Co, 269 
N.YS24 868, 50 Mac,2d 58—Barnes v Shu) 
Private Car Service, lac, 301 RYSJd 907, 59 
Misc.2d 967 

SB. Ark.—Y««g v Dodson, 388 S W.2d 94,239 Ark 
143, 

La-—Hudson v, Maryland Cas. Co., App. 241 So.2d 
567, wit ref. 243 So.24 275, 257 La. 609, app after 
remand 260 Sa2d 805, wm ref. 262 So.2d 40, 261 
La. 1056, and 262 So.2d 42, 261 La 1060 
Mont—Massaro v Dimham. 603 P.2d 249, 184 Mont 
400. 

N.Y.-—Application of Pataam Theatrical Carp,, 206 
N.YJS.2d 706, 11 A.D2d 1090 
Tea.—Kansas City Title las. Co. v. Atlas Life las Co., 
Ctv.App., 336 S.W.2d 234—Gray v. Armstrong, 
CivApp-, 364 S.W.2d 485—Lowe v. Employers 
Cm. Co, CivApp., 479 S.W2d 383—Stewart v 
Vaughn. Civ.App., 504 S.W.2d 600 

lafbmtiMi and belief 

Cal.—Cfaodos v. Superior Coarl for Los Angeles Coun¬ 
ty, 30 CaLRptr 303, 215 CAM 318-Iindgrea v 
Sttpenor Cottrt of Los Angeles Comity, 47 Cal 
Rptr. 298, 237 CAM 743, 20 ALRJd 748 
N.Y.—Basses v. Sfaai Private Car Service, Inc., 301 
KYSJd 907, 59 Misc.2d 967 
69. Ark.—Young v. Dodson, 388 S.W.2d 94,239 Ark. 
M3. 

CaL—Brake v. Superior Court of Sacramento County, 
78 CaLRptr. 481, 455 P.2d 409, 71 C2d 276, 
Ga.—Walker Eaterpcm Inc. v. Multis, 183 S.£2d 
534, 124 GaApp. 305. 

H.Y.—Spawtoo v lames E Strata Shows, lac., 349 
N.YA2d 295, 73 Misa2d 813. 

Tcma—Sc ar brough v. City of Lewtsburg. App., 504 
S.WJW 377. 

Wash.—Puget Sound Nat. Bank v. St. Paul Fire and 
Marine las. Gx, 645 PJd 1122, 32 WasfaApp. 32. 
Miffity to a&nit or deny 
Cut—Smith v. Circle P Ranch Co, Inc^ 150 CaLRpcr. 
P 828* 87 CA3d 267. 

7ft. CaL—Barite v. Superior Court of Sacramento 
County, 78 CaLRptr- 481, 455 P2d 409, 71 CM 

m 

Gn.-*atkwi Bank of Georgia v. Merritt, 202 SEM 
193,130 GaApp 85. 

N.Y-—Barnes v. Shal Private Car Service, Inc^ 301 
NXSJd 907, 59 hfiscM 967. 

Vk-—Often v. Gregory, 188 S-E2d 203, 212 Va. 859. 

^A^crLcd v. City ofMefeLdafe* 183 N.WM 341, 
27 MichApp. 227. 

Ohio—SL Pnd Rre ft Marine Ins. Ox v. Barrie, 337 
KE2d 806, 44 Ohio AppM 261, 73 O.02d 291. 
71, CaL—Lzadgrea v. Superior Court of Los Angeles 
County, 47 CaLRptr, 298,' 237 CAM 743, 20 
AJLRJd 748—International Hamster Co. v. Su¬ 
perior Court of Shasta County, 78 CaLRptr 515, 
273 CAM 652. 

7X CaL—Cfaodos v. Superior Court for Los Angefcs 
County, 30 CfaLKptr. 303, 215 CAM 318, 

73, CaL—Smith v. Circle P Ranch Gx, lax, 150 
CaLRptr. 828, 87 CAM 267. 

QMtfOed reapoane bdd a* to entitle defendant 
to jndgnwt 

Tex.—EE&soa v. Knapek, Civ App., 421 S.WM 474* 
err. ref. no rev. err. 

Fla.— bum's lac. v. Parish* App*, 251 SoM 338. 
Sjptotowt hy puly or o tto n wy 
(I) Ait—Young v. Dodson, 388 SLWM 94, 239 
A*. MX 

(41 Other statements. 

Art—Thomas v. PoOT, Appi* 597S.WM 838* 268 Art 
939. 

Ga.—Avco fhncal Services Least* Ca v. Mefiins, 
262 S.E2d 266, 1S2 GaApp. 12a 


Moot —Daniels v Paddock, 399 P 2d 740, 145 Mont 
207 

Nev—Dodd % CcwgiH, 463 P2d 482, 85 Nev 705 

Oath sot required 

Ga.—Htiton Hotels Corp v Withrow Travel Service, 
Inc., 258 SE2d 59, 150 GaApp 435 overruling 
Burge v High, 147 GaApp 267, 268 S E.2d 546— 
Cable Masters, Inc v Shaw, 259 SE2d 157, 151 
GaApp 153 

75. Ark —Delta Discount Co v Fryer, 426 S W 2d 
788, 244 Aik 489 

Fla,—Beale v Nelson, App, 156 So 2d 17 

Tenn—Scarbrough t City of Lewaburg, App, 504 
S W,2d 377 

Improper affidavit 

Mam.—Plante v Louro, 187 NE2d 866, 345 Mass 
456 

Verification by one of several parties 

FU—&egd v Pa>bro Elec Supplies, Inc., App, 189 
So.2d 497 

N.Y.—Bardo v Monroe County Water Authority, 235 
N Y,S 2d 926, 37 Misc 2d 638 

Oath 

Kan—'Yunghans v O’Toole, 581 P2d 393, 224 Kan 
553, 8 A L.R 4th 722 

76. Ark—Brown v. Lewis, 334 S W.2d 225, 231 Ark 
976 

Ga.—Walker Enterprizes, Inc. v. Mulbs, 183 S E 2d 
534, 124 GaApp 305 

77. Fla.—Southern Ry. Co. v. Wood, App, 171 So 2d 
614 

Tex—International Sec. Life Ins. CO v Maas, Civ 
App., 458 S.W 2d 484, err ref no rev. err 

78. NY —Bardo v. Monroe County Water Authority, 
235 N.Y.S.2d 926, 37 Misc 2d 638 

79. N Y.—In re Weill's Estate, 229 N YS 2d 503, 35 
MiscM64. 

82. FOing held untimely 

Tex.—Bickel v. American Trust Life Ins Ca, Civ.App, 
468 S.W.2d 873, err ref. no rev. err. 
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83. Anz.—Alhson v State, 420 P.2d 289, 101 Ariz 
418. 

Ky.—Bargan v. Harrison, 413 SW.2d 352. 

Procedure for determining sufficiency of an* 
swers 

N.C—Southern Nat Bank of North Carolina v. B ft E 
Const Co, Inc, 266 SE2d 1, 46 NCApp 736. 

Pa.—Hill v Mayusky, 22 D. A C. 2d 19, 32 Nortbumb. 
LJ. 170 

Procedure to test sufficiency 

Pa.—Davs v. Pennzol Co, 264 A.2d 597, 438 Pa. 194. 
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86, Admission by attorney 

Ark.—Stocker v Hall, 602 S.W.2d 662, 269 Ark. 468 

87. Aik—Delta Discount Co v Fryer, 426 S.W2d 
788* 244 Aik. 489. 

Tex.—McPeak v Texas Dept of Public Safety, Civ. 
App. 346 S.W2d 138 

Unsworn statement 

(2) As not constituting answer 

Ga.—Abbott-Bridges Wood Products, Inc. v Argonaut 
Ins. Co, 206 S,E2d 722, 131 Ga-App 754. 

Henhg required 

Ga.—Cksnents v Toombs County Hosp. Auth., 334 
SE2d 188, 175 GaApp. 651, overriding Gregory 
v. Vance Pub. Corp„ 130 GaApp. 118, 202 S.R2d 
515. 

Affirmative defense cannot be raised through a 
response 

Ra.—Marie Leach Health Furniture Cb v Thai, App, 
143 So 2d 64 
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gg. Nev—Western Mercury, Inc v Rix Co., 438 
P 2d 792, 84 Nev. 218 

NY—Coyne v State Farm Fire ft Cas. Co., 269 
NYS2d 868, SOMtscM 58 
89. Ga.—National Bank of Georgia v Merritt, 202 
SE2d 193, 130 GaApp 85 
Tex —Hill v Caparmo, Civ App, 370 S W 2d 760. 

No admission where time to answer not expired 
Nev—Bromberg v FinnelL 391 P.2d 31, 80 Nev 189, 
cert den 85 SCt 700, 379 US 988, 13 L.Ed2d 
610 ' 

However, it has been held*that an 
untimely answer should never auto¬ 
matically result in an admission, since 
the suppression of the real facts might 
result.* 95 

89.5. Pending exceptions of no cause or right 
of action 

La—Voisin v Luke, 191 So 2d 503, 249 La 796, on 
remand 203 So 2d 916 app after remand 234 So 2d 
862 

Rule held inapplicable 

La—Trane Co v. Bellevue Baptist Church of Metaine, 
App, 233 So 2d 13. 

5>0. Mass—Uibano v. Ouimet Stay ft Leather Co., 
242 NE 2d 878, 355 Mass 32. 

Denial in bad faith treated as affirmative an¬ 
swer 

Anz.—Allison v State, 420 P.2d 289, 101 Anz. 418 
91. Ark.—Universal Life Ins Co v Howlett, 400 
S W 2d 294, 240 Ark 458. 

Ga—Abbott-Bndges Wood Products, Inc. v. Argonaut 
Ins Co, 206 S E 2d 722, 131 GaApp 754. 

Ky—Burgan v. Hamson, 413 S.W 2d 352 
La.—Powell v Department Of Highways, App., 383 
So 2d 425, wnt ref.. Sup., 389 So 2d 1129. 

Nev.—Dodd v dbwgill, 463 P2d 482, 85 Nev. 705. 
Tex.—McPeak v Texas Dept of Public Safety, Civ. 
App, 346 SW2d 138—Lowe v. Texas Dept, of 
Public Safety, CivApp., 423 S.W.2d 952, err. ref. 
no rev err—Hill Farm, Inc. v. Hill County, Civ. 
App., 425 S.W.2d 414, affd-. Sup, 436 S.W.2d 
320—Fireman’s Fund Ins. Co. v. Commercial Stan¬ 
dard Ins. Co, CivApp, 478 S W.2d 811, affd. 490 
S W.2d 818. 

Validity of admissions in response to 
notice to admit facts should be deter¬ 
mined prior to auditor's hearing. 915 

91.5. Mass—Plante v. Louro, 187 N.E2d 866, 345 
Mass. 456. 

§ 103. -Avoidance of Admission 

Library References 
Pretrial Procedure G&478. 

93. Anz.—Fickett v. Superior Court of Pima County, 
558 P.2d 988, 27 AnzApp. 793 
Ga,—Walker Enterprises, Inc. v. Mullis, 183 S.E2d 
534, 124 GaApp 305. 

La.—Lococo v. Nola Bonding Co., App., 173 So 2d 865. 
Ohio—St Paul Fire ft Marine Ins Co. v. Battle, 337 
N.E2d 806, 44 Ohio App.2d 261* 73 0.0 2d 291 
Va.—DeRyder v. Metropolitan Life Ins. Co., 145 S E 2d 
177, 206 Va. 602. 

Reasons insufficient 

Iowa—In re Eickman’s Estate, 291 N.W 2d 308. 

95. Tex.—Watson v Godwin, CivApp* 425 S.W,2d 
424, err ref no rev. err. 
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96. Ga—West v. Baumgartner, 184 S.E2d 213, 124 
GaApp. 328, revd, in part on oth. grds. 187 
S.E2d 665, 228 Ga. 671, vac 188 S E2d 869, 125 
GaApp. 665—Gregory v. Vance Pub. Corp, 202 
SE2d 515. 130 GaAtm 118. 



27 CJS 105 


Tex.—Mclntire v Sawcki, Civ.App., 353 S WJd 952, 
err. ref. no rev. err 

98. Ga.—Gregory v. Vance Pub. Corp, 202 S.E2d 
515, 130 Ga.App 118 

4. NJ.—Van Langen v, Chadwick. 414 A 2d 618, 173 
NJ.Super 517 

Grounds for objection held insufficient 
Cal.—Cem brook v Superior Court In and For City and 
County of San Francisco, 15 CalRptr 127, 364 
P.2d 303, 56 C 2d 423. 

A nonfatal omission in an objection 
to a request for admissions does not 
result in an admission of the truth of 
the requested matter. 51 

5*1. Failure to* include notice for bearing 
Aik—Widmer v. Wood, 420 SW2d 828, 243 Ark 
457—Widmer v Fat Smith Vehicle and Machin¬ 
ery Corp., 427 $.W2d 186, 244 Ark, 626. 

b Rulings by the trial court on objec¬ 
tions to requests have been dis¬ 
cussed. 55 

5.5. Art—Widmer v. Wood, 420 SW.2d 828, 243 
Aik. 457—Widmer v Wood, 421 S.W 2d 872, 243 
Ark. 617—Widmer v Modem Ford Tractor Sales, 
426 SW2d 806, 244 Ark. 696. 

Cal.—Cembrook v Superior Court In and For City and 
County of San Francisco, 15 Cal.Rptr 127, 364 
P.2d 303, 56 C 2d 423 

Ga.—Hudgins & Co v. Southland Ice Co, 121 S.E2d 
193, 104 Ga.App. 150. 

Pa.—Davis v. Pennzod Co, 264 A 2d 597,438 Pa. 194. 

Protective order 

N. Y —Nader v. General Motors Corp, 279 N Y S 2d 
111, 53 Misc2d 515, affd 286 NYS2d 209, 29 
AD.2d 632. 

§ 104. -Withdrawal or Amend¬ 

ment 

Library References 
Pretrial Procedure $=>477. 

6. Ga.—Drummond v. Brown, 253 S E2d 868, 149 

Ga.App. 248, app after remand 276 S.E 2d 665, 
157 GaApp. 153. 

R.I —General Elec. Co v. Paul Forsell & Son, Inc., 394 
A.2d 1101, 121 R.I. 19. 

Utah—Massey v Haupt, 632 P,2d 824. 

Motion property granted 

Ohio—Babon v. Dodds, 405 N.E2d 293, 62 Ohio St.2d 
287, 16 0.03d 329. 

7. Del.—Jackson v Hearn Bros., Inc., 212 A.2d 726, 9 

Storey 7. 

Fla.—Davison v. Fust Federal Sav. and Loan Ass’n of 
Orlando, App. 5 DtsL, 413 Sa2d 1258. 

Ohio—Bakon v. Dodds, 405 N.E2d 293,62 Ohio St2d 
287, 16 0.0.3d 329. 

Iowa—In re Eickman’s Estate, 291 N.W 2d 308. 
Mont—Ag Sales v. Klose, 649 P.2d 447, 199 Mont. 
400 

Tex —Sprouse v. Texas Emp. Ins. Ass’n, Civ App., 459 
S.W.2d 216, err. ref. no rev. err. 

Failnre to make motion forecloses action 

Ga.—Taylor v. Cameron & Barkley Co,, 289 SE2d 
820, 161 Ga.App. 750. 

8 . R.I.—General Elec. Co. v. Paul Forsell & Son, Inc., 

394 A.2d 1101, 121 RJ. 19. 

Refusal to allow wit h dr a wal bdd not abuse of 
discretion 
(1) Other instances. 

Mont.—Swenson v. Buffalo Bldg. Col, 635 P 2d 978 

Factors involved 

Ga.—Whitemareh Contractors, Inc. v. Wells, 288 
EE2d 198, 249 Ga. 194, on remand, 290 S.E2d 
559, 162 Ga.App. 17a 


Moore Ventures Ltd Partnmhip v. Stack, 264 
S E 2d 725, 153 GaApp 215. 

The court may relieve a party from 
admissions resulting from a defective 
answer to adversary’s notice to admit 
facts. 105 

103. Mass-Plante v. Loan), 187 N.E2d 866, 345 
Mass 456. 

§ 105. Use and Effect 
Library References 
Pretrial Procedure $=>480, 481. 

11. Fla—Black v. Palm Beach County, App, 342 
So 2d 1034. 

Ga—Coohk v Hawk, 212 S.E2d 7, 133 GaApp. 626. 

Iowa—Poulscn v Russell, 300 N.WJd 289. 

Mo.—Goodson v M F A. Ins. Co., App, 429 EW.2d 
294 

Tex —Sandone v Dallas Osteopathic Hospital, Gv. 
App, 331 S W 2d 476, err ref no rev. err —Lowe 
v. Employers Cas. Co., Civ.App, 479 S.W.2d 383 
—Kerby v Spttzenberger, Ov.App., 514 S.W3d 
95, err ref. no rev. err—Portland Sav. and Loan 
Ass’n v Bevill, Bresler & Schulman Government 
Securities, Inc., Civ App., 619 S W2d 241. 

Concession of issues 

Mo—Linde v Kilbourne, App., 543 S.W.2d 543. 

12. Mass-Plante v Looro, 187 N.E2d 866, 345 
Mass 456. 

Tex.—Sympson v. Mar-Win Products, Inc., Ctv-App., 
501 SW.2d 362 

Utah—Massey v Haupt, 632 P 2d 824. 

Dismissal on ground of sworn answers not up¬ 
held 

Tex—Piper v Thompson’s Estate, CivApp., 546 
EW.2d 341. 

page 284 

16. Cal—Castaline v. City of Los Angeles, 121 CaL 
Rptr. 786, 47 C.A.3d 580. 

17. Tex.—Denton Const Co, v. Mike’s Elec. Cb* 
Inc., App., 621 S.W2d 846, err. ref. no rev. err. 

Black v. Shell OH Co, Civ.App., 397 S.WOd 
877, err ref no rev. err.—Bryant v. Ktrnmons, 
Civ.App, 430 EWJd 73. 

Third-party defendant 

Ark.—Higgins v. General Motors Corp., 465 EW.2d 
898, 250 Ark. 551. 

§ 106. -Admission 

Library References 
Pretrial Procedure $=>480, 481. 

19. Ark.—Gamer v. Tucker, 502 SW^d 636, 255 
Ark 645. 

Ga.—Albttus v. Fanners & Merchants Bank, 283 EE2d 
632, 159 GaApp. 406. 

III.—Nowakowski v. Hoppe Tire Co* 349 N.E2d 578, 
39 IlLApp3d 155. 

Kan—Crowther v. Baud, 402 P2d 7S3, 195 Kan. 134. 

La.—Succession of Rock v. Allstate life Ins. Co* 340 
So.2d 1325. 

Md.—Kuenne v. Loffler, 295 AJd 219, 266 Md. 468. 

Mo.—GJJS. quoted la Wim v. School Dist of 
Springfield R-12, 447 S.W2d 256, 268. 

Tex.—Gregory v. Texas Emp. Ins. Ass’n, 530 S.W2d 
105, on remand 534 S.WJd 166. 

Kansas City Title Ins. Co. v. Atlas Life Ins. Co* 
Civ.App., 336 EW.2d 204—Tbornefl v. Equitable 
Life Assur. Soc. of U.S* GvApp., 385 S.W.2d 
716—Houston Shoe Hospital v State, CrvApp,, 
423 S.W.2d 624—American Tale Ca v. Smith, 
Gv.App., 445 S.W2d 807-Broofa v. Eaton Yak 
& Towne, Inc., CSvApp* 474 EWJd 321—Repub¬ 
lic Bankers Life Ins. Co. v. Wisdom, GvApp* 488 
S.W 2d 47ft ot- ref. no rev. err. * 
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When conflict,.® mawm to request for tdmh 
Am art gtren caart wffl retobe conflict 

Tex.—Grxy v. Arm s trong. Qv-App., 364 S-WJd 485. 

Held aat jndieU odsMoa 

Tex.—MiHer v Esuoas, Civ.App., 401 S-W2d 15a or. 
ref. no rev. err 

Purpose of reading requests for adnriasian to 

j»r> 

La.—Madden v Louisiana Power & Light Co, hoc* 
App, 334 So.2d 249. 

20. Cokx—Sakai v. Donnelly, 494 P.2d 1316, 30 Colo. 
App. 384 

Mo—GJ.E quoted 2a WtBtams v. School Dist. of 
Sprmgfiekl R-12, 447 S.W.2d 256, 268. 

Tex —Kansas Gty Title Ins. Co v Adas Life Ins. Co* 
Civ.App., 336 EW.2d 204—Howard v. Western 
Chevrolet Co., GvApp., 372 EW.2d 378, err. 
(hsm.—Hermes Gram Ca v. Hailey, CSv.App^ 435 
S.WJd 181 

21. Cal.—Lcvy-Zentner Co. v. Sootheni Pac. Transp, 
Co, 142 Cal Rptr. I, 74 CA.3d 762. 

Ga—Forsyth v. Peoples, Inc. of Rome, 152 S.E2d 713, 
114 Ga.App. 726. 

Ky.—WBd-Southern Toyota, limited v. Bug’s Imports, 
Inc., 453 S.W2d 544 App. after remand 485 
S.W.2dM 

Mb.—WEDimns v. School Dtst of Springfield R-12,447 
S.W.2d 256. 

Tex.—Wilson Finance Co. v State, CrvApp* 342 
S W.2d 117, err. ref no rev, err. Motion dism. 348 
S-WJd 639—Insurance Co. of North America v. 
Fire Ins. Exchange; OvApp., 508 S.W^d 703. 

Requests for admisoons not introduced in evi¬ 
dence cannot be considered 

N.M.—Robinson v. Navajo Freight Lines Ino, 372 P-2d 
801, 70 NLftte 215. 

Admissions and response pertain to manner or 
necessity of proof 

N.M.—Robinson v. Navajo Freight Lines Inc., 372 P-2d 
801, 70 NK 215. 

Use restricted to pending action 

(2) Other matters. 

Tex.—Philips v. Latham, GvApp„ 433 EWJd 775, 
err ref. no rev env, cert dea 90 S.CL 82,396 U.E 
83a 24 UEd.2d 81 

Admissions inadmissible as hearsay 

Tex—Lovett v, Harris County, CrvApp* 462 S.W2d 
405, err ref. no rev. err. 

Relevancy of pretrial reding 

Ariz.—Nash v Kamralh, 521 P.2d 161, 21 ArizApp. 
530 

Considered part of record 

Tex.— 1 Welch v. Gammage, GvApp* 645 EWJd 223, 
err. ref. no rev. err. 

22. Ariz.—Continental Bank v. Wa-Ho Truck Broker¬ 
age, App, 595 P.2d 206, 122 Ariz. 414. 

Fla.—McKean v. Kloeppd Hotels, Inc., App^ 171 
So2d 552. 

Md.—Murnan v Joseph J. Hock, Ino, 335 AJd 104, 
274 Md. 528. 

Mass.—'Wakfcr Realty Coup. v. Pfenning Bd. of West- 
borough, 241 KE2d 843, 354 Mass. 639. 

Ma—Rockwell Intern* Inc. v. Westport Office Equip¬ 
ment, App* 606 EWJd 477. 

NX—Van Langen v. Chadwick, 414 A.2d 618, 173 
NJSuper. 517. 

RJ.—General Eke. Co. v. Paul Forsell & Son; Inc* 394 
A.2d 1101,121 RJ. 19. 

Tex.—Few v. Charter Oak Fire Ins. Co* 463 EWJd 
424—Thahnan v. Martin, 635 EWJd 411. 

Wash.—Mdby v. Hawkins Pontiac., Inc* 537 P.2d 807, 
13 WashApp. 745. 

Admissfoa constrned 

Cola—Howey v. Eshe, 452 P.2d 393, 168 Cote. 568. 
Sakai v. Doonefly, App* 494 PJd 1316, 30 
GdoApp. 384. 

In<L—F. W. Means & Co, v. Carstens, App* 428 
N.EJd 251. 
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£—4mmmcc Ca of North America v. Autfeakamp, 
435 AJ2A 774, 291 Md. 405. 

L—H» V. Mayusky, 22 D. A C2d 10, 32 Noftbumb 

lj. im 

x—Red Ball Motor Frogfet, Inc, v, Ocas, Civ.App. 
549 S.W.2d 41, err. dim. 

>t e o mp e t eat proof in few of party ranking 

x—Ihper v. Thompson's Estate, OvApp, 546 
S.WJMI 34*, 

•e of adarirtfiaa not Ignited la regnestihg party 
u—Smith v. Cuds Ins, Society, Inc, App, 4 Ov, 417 
Sa2d 1361. 

L Tex—HSU v, Openso, QvApp., 370 S.W 2d 760 
—Red Top Toil Co v. Snow, Ov.App,, 452 

iwam 

■flare to exctode not error 

to-Bnw Manat A Const Corn, v State ex rd. 
Baxley, Civ,, 312 So.2d 842, 55 AtoApp 61, cert 
ton. 310 SoJZd 872, 294 Ak. 16. 

(v Tex—Texas Reap. Ins. Ask'd v. Sapsea, Civ,App, 
458 S.W.2d 203, err. ret no rev err. 

5. Ark.—Wilhanas-Benyraan Im. Co v Morphs, 
440 S.*Ud 227, 246 Ark. 917 
la.—Loisrt v. Smith, App^, 397 SoJd 337 
7. Mo—J R. Meade Ca v. Forward Const Co, 
Appu, 526 SWJd 21 

cat.—Black v. Start OS Ca, OvAppw, 397 SW.2d 877, 
err, ref. so rev. err.—American Title Ca v. Smith, 
Ovjkppt, 445 SLWJ2d 807. 

107* -Denial or Avoidance of 

Admwioii 

Library References 
Pretrial Procedure «=*478. 

& La.—Champagne v. Marmande, App., 162 So 2d 
22U writ ref. 164 So2d 350t 246 lx 345 
8L CkL—Lmdgren v Superior Court of Los Angles 
Comity, 47 CaLRjrtr. 298, 237 CA-2d 743, 20 
AXJL3d 748. 
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1 Tex.—Carbon* Houston, too. v. Exchange Bank. 
App. 14 Dot, 628 S.W.2d 826, err. ref. no rev. 
err. 

Itoatoriou in evidence of denial of revest told 


‘ex—Van Court v. Groop Hospital Service, lac, Ov, 
App,345SW^d343. 

a CtaL—Smkh v. Cade P Ranch Ca, Inc, 150 
CaLRptr. 828, 87 CLAJd 267, 

A Ariz.—Pfcdpe Dodge Corp. v. Superior Court la 
and For Codtoe County, 438 P-M 424, 7 Ariz. 
App. 277. 

I 106. --Expenses of Mak¬ 

ing Proof 

Library References 
Pretrial Procedure «=*485. 

®, A Inks Ketchikan Cold Storage Ca v. Stale, 401 
PJd 143. 

kriz.—Aetna Loan Ca v. Apache Trailer Saks, 402 
P JA 580, 1 ArizApp. 322. 

:*L-S«iiitli v. Grek P Ranch Co, Inc, 150 CaLRptr. 
828. 87 CA3d 267. 

kL-DeBonaventurm v. Hatxanride MuL lax Co, 419 
AJU 942, af&Lt Sep, 428 AJd 1151. 
g-XU re Marriage of Borowrayk, 397 NJL2d 71, 33 
SLDcc. 738, 78 HLAppJtf 425. 

Cjt—National Hre las. Ca of Hartford v. Hutton, 396 

awjdS3i 

tort.—Hes v. Hamknd Products Co, 148 N.W.2d 509, 
6 IfiduApp 163. 

tHL-Tr&o v. ferny Eke. Co, be. App* 577 P2d 
43L 91 NLM. 533. 

Jhio—Ho* v. SjphpeL lag, 373 KE2d 1288, 53 Ctoo 
AppJd 297, 7 0.03d 385. 


Payment mandatory absent good cause for deni¬ 
al 

Cal —Hasdtsne v Haseitsne, 21 CalRptr 238, 203 
C-A 2d 48 

Restriction to facts demanded 

Mich —Howard v City of Melvindak, 183 N ^ 2d 341, 
27 Mieh.App 227 

Discretion of court 

Ark —Smith v Smith, 612 SW2d 736, 272 Ark 199 

Colo.—Professional Rodeo Cowboys Ass’n, Inc v 
Wikh, Smith & Brock, 589 P 2d 510,42 Colo App 
30 

Dd —Cline v Prowler Industries of Maryland, Inc, 
418 A.2d 968, 15 ALR4tb 765. 

Purpose of rale, etc. 

(21 Other purposes 

Fla.—Stokes v Clark, App, 390 So 2d 489 

36. Cal—Chodos v Superor Court for Los Angeles 
County, 30 CalRptr 303, 215 C A.2d 318 

Colo—I J Cohen & Co, Inc, v Duwald Steel Corp , 
App, 507 P2d 471. 

Wash.—Levy v North American Co For Life and 
Health Ins., 586 P2d 845, 90 Wash 2d 846 

45. Fla.—Stokes v Clark, App, 390 So 2d 489-Or¬ 
ange County v Scaly, App 5 Ehst, 412 So 2d 25 

Me—Banner v. Carter, 405 A 2d 194 

Or — Mcskimen v Larry Angel! Salvage Co, 592 P 2d 
1014, 286 Or. 87. 

Good faith 

Colo—Lament v Riverside Irr. Dist, 498 P 2d 1150, 
179 Colo 134. 

46. Net deliberately dishonest 

Cal.—CSty of Los Angeles v Waller, 154 Cal Rptr 12, 
90 C.A,3d 766 
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50. Minn.—Davies & Davies Agency, Inc. v Davies, 
298 N W.2d 127 

Award of attorney fees and expenses held prop¬ 
er 

Ariz.—Aetna Loan Co. v. Apache Trailer Sales, 402 
P 2d 580, 1 AnzApp 322 

Fla.—SL Petersburg Sheraton Corp v. Stuart, App, 242 
So2d 185. 

Mich.—'Three Lakes Ass’n v Kessler, 300 N W 2d 485, 
101 MidxApp. 170 

Award of attorney fees and expenses improper 

La.—Apcoa, Inc. v. Holiday Inns, Inc, App., 367 So.2d 
428. 

§ 109. Failure to Respond 
Library References 

Pretrial Procedure <£=>482-484. 

51. Ahu—Alabama Soc for Cnppkd Children and 
Adults, Inc, v Still Const Co., Inc., Civ, 309 
So2d 102, 54 AIxApp. 390. 

Alaska—Molitor v. ATZ Travel Inc. 550 P.2d 810. 

Ark.—Arkansas Louisiana Gas Co. v. Evans, 338 
SWJd 666, 232 Ark 495, 87 AL.R.20 595—Uni¬ 
versal Life Ins. Ca v Howkrtt, 400 SW.2d 294, 
240 Aik. 458—Federal Factors, Inc v. Wellbanke, 
406 S.W.2d 712, 241 Ark. 44—B & P, Inc v. 
Norman, 411 S.W.2d 506, 241 Ark. 1092—Delta 
Discount Ca v Ftyer, 426 S.W.2d 788, 244 Ark. 
489—Widmer v. Fart Smith Vehicle & Machinery 
Corp, 429 S.W.2d 63, 244 Ark. 971. 

Cak—Hardy v Carmichael, 24 CalRptr. 475, 207 
CAJd 218-Jack v Wood, 65 CalRptr. 856, 258 
GAJd 639 

Cola—McGee v. Heim, 362 P.2d 193, 146 Colo 533. 

DeL—Hoey v. Hawkins, 332 A 2d 403. 

Delaware VaL Drug Co v. Kline, Super., 144 
A 26 403, 1 Storey 242—Continental Cas. Co v. 
Ocean Acc. A Guarantee Corp., Super., 209 A 2d 
743, 8 Storey 338. 

Ftau—Betoe v. Ndsoo, App, 156 So.2d 17—State Road 
Dept v. Hufford, App, 161 So.2d 35—Hooten v 
# Lake County* App, 177 So 2d 696—Stocked v. 


Beneficial Finance Co of South Miami, App, 269 
So 2d 735 

Ga —Moore v Hanson, 162 S E 2d 429, 224 Ga. 482— 
Bailey v Bailey, 178 SE.2d 864, 227 Ga 55. 

Hudgins & Co v Southland Ice Co., App., 121 
S E 2d 193, 104 Ga App 150—Walker Enterprizes, 
Inc v Mulhs, 183 SE2d 534, 124 Ga.App 305- 
West v Baumgartner, App, 184 SE2d 213, 124 
Ga App 318, revd in part on oth grds 187 S E 2d 
665, 228 Ga. 671, vac 188 SE2d 869, 125 Ga 
App. 665—Baranan v. Kazakos, 186 SE2d 326, 
125 Ga.App 19—Stnckland v Citizens and South¬ 
ern Nat Bank, 224 SE2d 504, 137 Ga.App 538, 
app after remand 231 SE2d 134, 140 Ga.App. 
362—Albitus v. Fanners & Merchants Bank, 283 
S E 2d 632, 159 Ga.App 406 

Ill —Iversen v Iversen, 169 N E.2d 822, 28 Ill App 2d 
45—Banks v United Ins Co of America, 328 
N.E.2d 167, 28 Ill App 3d 60 

Ind —Brown v. Umon Chi Co of California, App, 406 
NE.2d 1218 

Ky —Lyons v. Sponcil, 343 S W 2d 836—Rose v Raw¬ 
lins, 358 S W 2d 538—Smather v May, 379 S.W 2d 
230—Com, Dept of Highways v. Compton, 387 
S W 2d 314—Com ex rel Matthews v Rice, 415 
S W.2d 618. 

La—Ball Marketing Enterprise v. Rainbow Tomato 
Co, App, 340 So 2d 700 

Me.—Farrands v Melanson, 438 A.2d 910 

Md—Larkins v. Baltimore Transit Co., 239 A.2d 566, 
249 Md 305, 

Mass.—Deutsch v Orxnsby, 238 N.E.2d 339, 354 Mass 
485 

Mich.—Howard v City of Mdvmdale, 183 N.W 2d 341, 
27 Mich App 227 

Mo — Metropolitan St Louis Sewer Dist. v Zykan, 495 
SW2d 643 

Hudson v General Mut. Ins Co., App, 430 
S W.2d 755—Kraehe v Dorsey, App, 432 S W.2d 
367—Manpower, Inc. v Area Development Corp., 
App, 440 SW2d 515 

Mont—Naegeh v Darnels, 400 P 2d 896, 145 Mont 
323 

Nev —Dzack v Marshall, 393 P 2d 610, 80 Nev. 345— 
Western Mercury, Inc v Rix Co, 438 P 2d 792, 84 
Nev 218—Lawrence v Southwest Gas Corp., 514 
P.2d 868, 89 Nev. 433 

N.Y.—Emery v Mayrand, 280 NY.S.2d 199, 28 
A.D.2d 631—Carlson v. Travelers Ins Co-, 316 
N.Y S 2d 398, 35 A.D2d 351 

Rosenbloom v Town of Pittsford, Monroe Coun¬ 
ty, 186 N Y.S 2d 390, 17 Misc 2d 473—In re Wdl- 
mg’s Estate, 203 N.Y S 2d 98, 26 Misc.2d 182- 
People v Fitzgerald, 218 N.Y.S.2d 222, 29 Misc.2d 
57 

NC-Rutherford v. Bass Air Conditioning Co, Inc, 
248 S.E2d 887, 38 NCApp 630, cert, den 254 
SE.2d 34, 296 N.C. 586. 

Ohio—Schmdzer v. Farrar, 320 N.E 2d 707, 40 Ohio 
App 2d 440, app after remand 356 N E.2d 751, 48 
Ohio App.2d 210, 2 00.3d 178 

Pa.—Pofi v. South Union Tp. Sewage Authority, 424 
A.2d 568, 56 PaCmwlth. 62. 

Tex.—Argonaut Underwriters Ins. Co. v. Byerly, Gv. 
App* 329 S W 2d 937, err. ref. no rev. err —Kan¬ 
sas City Title Ins. Co. v. Atlas Life Ins. Co, 
Civ App, 336 S.W.2d 204—O’Connor v. City of 
Dallas, Civ App, 337 SW.2d 741, err dism — 
Thoradl v Equitable Life Assur. Soc. of U.S., 
Civ App, 385 S W 2d 716—White v. Allstate Ins 
Co., Gv.App, 386 S.W.2d 601, err ref no rev. 
err.—Drake v. Texas Dqpt of Public Safety, Gv 
App., 393 S.W.2d 320, err. ref, no rev err.—Parker 
v Gulf, C & SF. Ry. C6., Gv App, 401 SW2d 
265—Davis v. Coastal States Petrochemical Co., 
Civ.App„ 405 SW2d 854—Carpenter v. Globe 
Leasing, Inc, Gv.App ,421 S W 2d 413—Lowe v. 
Texas Dept of Public Safety, Civ.App, 423 S.W.2d 
952, err. ref. no rev. err.—Hill Farm, Inc. v Hill 
County, Gv App, 425 S W.2d 414, affd., Sup, 436 
S W 2d 320—Reaves v Brooks, Civ.App., 430 
S W 2d 926, err dism —American Nat. Ins. Co. v 
Marsh, Gv.App., 452 S.W.2d 796, err. ref. no rev 
err—Southwestern Transfer Co v. Slay, Gv.App., 
455 S.W 2d 352 
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Utah—W.W & W B Gardner, Inc v. Park West Vil¬ 
lage, Inc, 568 P2d 734, 

Va.—General Acc. Fire & Life Assur Corp v Cohen, 
127 SE2d 399, 203 Va. 810 

Wash.—Salvmo v Aetna Life Ins Cb, 394 P 2d 366, 64 
Wash 2d 795 

In pending action 

Anz —Phelps Dodge Corp v Superior Court In and 
For Cochise County, App, 438 P 2d 424, 7 Anz 
App. 277 

Evasive response 

Mont.—Massaro v Dunham, 603 P.2d 249, 184 Mont. 
400 

Tex.—Stewart v Vaughn, Civ App, 504 SW 2d 600. 

Discretion of court 

Cal —Kahn v. Kahn, 137 Cal Rptr 332,68 CA 3d 372. 

Iowa—Sandhorst v. Mauk’s Transfer, Inc, 252 N W 2d 
393 

Tex.—Bynum v. Shatto, Civ.App, 514 SW2d 808 

Default without prior order to comply 

Ga.—Houston General Ins. Co. v Stein Steel & Supply 
Co., 215 S.E2d 511, 134 GaApp 624 

Protective order 

N.Y—Constantino v. Newman, 363 NY.S.2d 348, 47 
A.D.2d 626 

Dismissal of action or proceeding 

Fla.—City of Miami Beach v Chadderton, App, 306 
So 2d 558 

Summary judgment proper 

Mo.—Crawford v Boatman’s Bank of West Crawford, 
App., 637 S.W.2d 196 

N.Y.—'Von Arx, A G. v Brdtenstein, 384 NYS.2d 
895, 52 AD 2d 1049, affd 363 NE2d 582, 41 
N.Y.2d 958, 394 N YS.2d 876. 

Remedy too severe 

Cal.—Cohen v Superior Court for Los Angeles County, 

133 CaLRptr. 575, 63 GA.3d 184 

Dismissal based on statute of limitations not 
prednded 

Ill.—Schmidt v. Niedert, 358 N.E2d 1305, 3 Ill.Dec 
620, 45 HLApp.3d 9. 

Summary judgment 

Ga.—Mathews v. Cleveland, 241 S.E2d 286, 144 Ga. 
App 423. 

Legal conclusion 

Tex.—Eskew v. Johnston Printing Co, Civ.App, 615 
S.W 2d 287. 

52. CaL—Allen v Pitchess, 111 Cal Rptr. 658, 36 
GA.3d 321. 

Ga.—Bramblett v. Whitfield Finance Co., 240 S E 2d 
230,143 GaApp. ?53—West v. Milner Enterprises, 
Inc, 292 S.E2d 538, 162 GaApp. 667. 

N.Y —Civil Service Bar Ass’n v. City of New York, 442 
N Y.S.2d 59, 83 A.D2d 815. 

Ohio—Ward v. Hester, 288 N.E2d 84a 32 Ohio 
App.2d 121, affd. 303 N.E2d 861, 36 Ohio St.2d 
38, application den. 94 S.Ct 1482,415 U S. 954, 39 
LEd.2d 571, cert. den. 94 S.Ct. 1577,415 U S 984, 
39 LEd.2d 881. 

Tex.—Burnett v. Cory Corp, Crv.App., 352 S.W2d 
502, err. ref. no rev err.—Lowe v. Texas Dept of 
Public Safety, GvApp., 423 SW.2d 952, err ref. 
no rev. err.—Firemen’s Relief and Retirement 
Fund Trustees of Houston v. Fontenot, Civ App, 
446 S.W.2d 365, err. ref. no rev. err. 

Form of excuse 

Cal.—Lieb v. Superior Court In and For Orange Coun¬ 
ty, 18 CaLRptr. 705, 199 CA.2d 364. 

Improper service sufficient excuse 

Ark.—Vandevier v. Chapman, 505 S.W2d 495, 255 
Ark. 1039. 

Tex.—Allison v. Means, Civ.App-, 352 S.W2d 789, err 
ref. no rev. err. 

Irrelevant facts not admitted 

Tex.—White v. Watkins, Civ.App., 385 S.W2d 267. 

Response excused by court 

Tex.—Guerra v. Pena, Civ.App., 406 S.W.2d 769. 


Discretion sot abused 

Kan —Schneider v Washington Nat. Ins. Co., 465 P.2d 
932, 204 Kan 809 

N Y —Marguess v City of New York, 291 NY.S2d 
956, 30 A D.2d 782, affd. 267 NE2d 884, 28 
N.Y.2d 527, 319 N.YS.2d 71 
Tex —Fireman’s Fund Ins Co v. Commercial Standard 
Ins. Co, 490 S.W 2d 818 

Failure to answer request calling tor opinion not 
admission 

Tex—International Sec Life Ins Co v Maas, Civ. 
App, 458 S W 2d 484, err ref. no rev. err. 

Sufficient excuse shown 

Ga.—Moore Ventures Ltd. Partnership v Stack, 264 
SE2d 725, 153 GaApp, 215 

53. Ill —Banks v United Ins. Co of America, 328 
N E2d 167, 28 Ill App 3d 60 

Objections to request sustained 
Ga—Contract Management Consultants v. Huddle 
House, Inc, 215 SE2d 326, 134 GstApp 566 

Not when active, good faith compliance effort 
Del —Sundor Elec, Inc v EJ.T. Const Co, Inc., 337 
A 2d 651. 

54. Colo—Cortez v Brokaw, App, 632 P.2d 635 
Ga.—ETI Corp v Hammett, 231 S.E2d 545, 140 

Ga-App 618 

NC—Shreve v Combs, 282 SE2d 568, 54 NGApp 
18. 

However, it may be proper for trial court to allow 
defendant to rebut and explain admission resulting from 
his failure to reply to request therefor. 

Colo—McGee v Ham, 362 P 2d 193. 

Ga.—Houston General Ins Co. v. Stem Steel A Supply 
Co, 215 S E2d 511, 134 GaApp. 624. 

55. Rule not self-executing 

NM—Robinson v Navajo Freight Lines, Inc., 372 
P.2d 801, 70 N.M 215. 
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56. Ark—Widmerv Modern Ford Tractor Saks, 426 
S.W.2d 806, 244 Ark 696. 

Ind.—Shaw v S.S Kresge Co., 328 NE2d 775, 167 
IntLApp. 1. 

La.—Lococo v. Nola Bonding Co., App., 173 So.2d 865. 
Mich —Hartford Ins Group v Mi^e High Drilling Co, 
292 N W.2d 232, 96 MickApp. 455. 

NY—Spawton v. James E Strates Shows, Incx, 349 
N Y.S 2d 295, 75 Misc2d 813. 

Evidence of proof of service 
Tex—Hill v. Capanno, Civ.App., 370 S.W.2d 760 
Granting admissions held improper 
Tex.—Bennett v Watrous, Gv.App, 468 S,W.2d 478. 
Absence of order precludes admission 
Ga.—Contract Management Consultants v Huddle 
House, Inc, 215 S.E2d 326, 134 Ga-App. 566. 

57. Discretion 

Tex.—Reaves v. Brooks, GvApp., 430 S.W 2d 926, err. 
dism—Hankins v. Hafife, Civ.App, 469 SW2d 
733, err ref no rev err 

Wash.—Reid Sand A Gravel, Inc. v. Bellevue Proper¬ 
ties, 502 P.2d 480, 7 Wash-App. 701. 

59. Iowa—In re Eickman’s Estate, 291 N.W2d 308 

60. Ga.—Mundt v. Olson, 270 S.E2d 344, 155 Ga. 
App 145 

Ill —White v Henrotm Hospital Corp., 398 N.E2d 24, 
34 IlLDec 349, 78 IU.App.3d 1025, 

62. N Y.—Sterling Nat Bank & Trust Co. of New 
York v. Merchants Bank of New York, 264 N.Y. 
S.2d 271, 48 Misc2d 71 

Va.—General Acc Fire A Life Assur. Corp. v. Cohen. 
127 S.E2d 399, 203 Va. 810. 

Matters held not admitted 

Ga.—Hudgins A Co. v. Southland Ice Co., App., 121 
S.E2d 193, 104 GaApp. 150. 

N.Y—Rie v. S. Klem Dept Stores, Inc., 341 NY.SL2d 
16, 41 A D.2d 623. 

SC—Adams v. Orr, 194 SE2d 232, 260 S.C. 92 
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Tex.—Drake v. Texas Dept of Pubbc Safety, Gv.App., 
393 S.W.2d 320, err. ref. no rev err. 

Summary judgment 

Va.—General Acc. Fire A Life Assur. Carp, v, Cohen, 
127 S.E2d 399, 203 Va. 8ia 
Punishment not sole concern 
Tex.—Lloyd A. Fry Roofing Co. v. State, GvApp^ 524 
SW.2d 313, err ref no rev. err, app. after remand 
541 SW.2d 639, err. ref no rev. err. 

Other matters dealing with failure to 
respond to requests for admissions 
have been adjudicated by the courts. 66 3 

653. Md.—Muraan v. Joseph J. Hock, Inc., 335 A.2d 
104, 274 Md. 528 

Mass.—McElaney v. Hubby, App., 323 N.E2d 77a 
N.M.—Schrib v. Sadenbag, 458 P.2d 825, 80 N.M. 
573, 

Pa.—Frazier v Com., State Retirement Bd., 331 AJ2d 
596, 17 PaCmwlth. 243. 

Tex.—Members Mut Ins Co. v. Randolph, GvApp., 
477 S.W.2d 315, err ref. no rev. err.—Pathfinder 
Personnel Service, Inc. v Worsham, GvApp., 619 
S.W.2d 475. 

Complaint dismissed 

Fla.—Stockham v. Sto ck ham, App., 159 So.2d 481, 
affd., Sup, 168 So.2d 32a 4 A.L.R.3d 539-Swin¬ 
dle v Rad, App., 242 So.2d 751. 

Overruling motion to have oral deposition ratti¬ 
er than answer request for admission held 
not improper 

Tex.—-Hansen v. Eagle Mocntam-Sagmaw Independent 
School Dhl, C5vApp., 373 S.W.2d 817, err. ref. no 
rev. err. 

Expenses * 

Ala.—Evans v. Insurance Co. of North America, 349 
So 2d 1099 

Fla.—t&nlrin v Rankm, App-, 284 So 3d 487. 

Hawaii—Associated Engineers & Contractors, Inc. v 
State. 567 P.2d 397, 58 Haw. 187, reh. den. 568 
P2d 512, 58 Haw. 322. 

La—Entron, Inc v Callais CaWeviskm, Inc, App„ 307 
So.2d 787. 

Ky —McGiboney v. Board of Ed. of Middksboro, 387 
S.W.2d 869. 

La.—New Orleans Pubhc Service, Inc. v. Jet Cab Co., 
Inc, App., 290 So2d 381. 

N Y.—Watson v. Watson, 354 N.Y3.2d 651, 44 AJX2d 
674. 

Halhgan v. Glazebrook, 299 NY32d 951, 59 
Misc2d 712. 

Ark.—Phoenix of Hartfoid v. Coney, 459 S.W.2d 558, 
249 Ark. 447. 

Ga—Gregory v Vance Pub Co«p, 202 S.E2d 515, 130 
GaApp. 118—Coolflc v Hawk, 212 S.E2d 7, 133 
GaApp 626. 

Ky.—Com. ex rd. Matthews v. Rice, 415 S.W.2d 618. 
Mont—Naegdi v Damdfcs, 400 P.2d 896, 145 Mont 
323. 

Nev.—Wagner v. Carex Investigations A Sec Inc., 572 
P.2d 921, 93 Nev. 627 

Judgment for plaintiff where no issue to be tried 

CaL—Bank of America Nat Trust A Sav. Ass’n v. 

Baker, 48 CaLRptr 165, 238 GA.2d 778. 
Sanctions 
<1) Right to impose. 

Alaska—Bachner v. Pearson, 479 P.2d 319—Schandel- 
meier v. Winchester Western, 520 P.2d 70. 

Ariz.—Plonkey v. Superior Court In and For Coconino 
County, 475 P.2d 492, 106 Anz. 3ia 
Zakroff v May, 443 P2d 916, 8 ArizApp. 101. 
CaL—Jacuzzi v. Jacuzzi Bros^ Inc., 52 CaLRptr. 147, 
243 CA.2d 1—Hillman v. Stalls, 70 CaLRptr. 295, 
263 CAJId 848. 

Ga.—Morton v. Retail Credit Co* 196 S.E2d 902,128 
GaApp. 446. 

H-Gilkspie v. Norfolk A W. Ry. CO., 243 N.E2d 27, 
103 IlLApp.2d 449, app. after remand 278 N.E2d 
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N.Y.—Coffins v. Coffins, 234 N Y.S.2d 226, 17 A.D.2d 
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DISCREPANCY. 

7. N.Y.—Bartsh v State. 154 N.YS.2d 317, 321, 2 
Misc.2d 680. 
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DISCRETION. 

In General 


fachte a r bit r ary or unreasonable acts 

Ariz.—State v. Jacobson, 504 P 2d 69, 71, 18 Anz. App. 
538. 

19. OS.—Anglo-American Gram Co. v. The Mina 
D*Arnica, D.CVa., 169 F^upp. 90S, 911. 

Inpfies flerihflity in light of varying dream- 
stances 

lad.—Uibaaadonal Developers, Inc, v, Shamrock Engi¬ 
neering, tax, 372 N.EJd 742, 746, 175 taLApp 
416. 

193 * IuTohes idea of choice 
(!) The term ^(tearetkm” involves the idea of a 
choice, of tel exercise of the will, of a determination 
made between compering cocskierarioos-—Spalding v. 
Spalding. 94 N.W^d 8ia 811, 355 MkL 382—Wendel 
v. Swanberg, 185 N.W.2d 348, 351, 384 Mich. 468. 
People v. Sawkid, 145 N.W.2d 236, 239,4 Mich. 
App. 467—People v. WiBtens, 149 N.W.2d 245, 
4 247, 6 MSchApp, 412—People v. Hill, 175 N.W2d 
305, 306, 21 MiduApp 178. 

(2) True meaning of “discretion” is the power to 
m a te a choice from two or more legally valid solutions 
if s up p or ted by facts.—Yundt v. D AD Bowl, Inc., Or., 
486 P^d 553, 558, 259 Or. 247. 

Exoctee of judgment 

(1> “Dteretioo** imports the exercise of judgment, 
wisdom, aad ddS, as contradistinguished from unthink¬ 
ing feter, beady violence and rash injustice.—Com. v. 
Evans, 154 AM 57* 82, 190 PaSuper. 179. 

(2) "pM c redoar of a court imports an individual 
judgment, and implies absence of arbitrary detennina- 
tiou mad exercise of dscriminatlng judgment within 
bounds of season^—People v. Henderson, App^ 37 CaL 
Rptr. 883, m, 226 CAM 160 
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(3) Anz—Allen D. Shadron, Inc. v Cole, 416 P.2d 
555. 557, 101 Anz. 122, op supp, 419 P2d 520, 101 
Anz. 341. 

(4) “Discretion” imports action taken with reason 
and in good conscience with understanding of and 
consderatxm for rights of parties for purpose of serving 
always desired objective of doing justice between them. 
—Davis v Riley, 437 P.2d 453, 455, 20 Utah2d 325— 
Carman v. Slavens, Utah, 546 P 2d 601, 603 

Sound discretion 

“Discretion" means sound discretion, not the discre¬ 
tion exercised arbitrarily, but with due regard for that 
which is right and equitable under circumstances, and 
directed by reason and conscience to a just result.—U S. 
v. D’Argento, D.CI11., 227 F.Supp 596, 600 
Where there Is room for policy judgment and decision 
there is discretion. 

US— Dakfaite v. U.S., 73 Sa 956, 968, 346 US 15, 
97 L.Ed 1427 

Hendry v U.S, DCN.Y., 280 FSupp 27, 32. 

Similarly expressed 

(1) “Discretion” implies absence of arbitrary determi¬ 
nation and exercise of discriminating judgment within 
bounds of reason —Sanford v Smith, 90 Cal.Rptr. 256, 
261, 11 C A.3d 991. 

As negativing inconsiderate action 
(I) Tex.— Moore v City of Corpus Chnsti, Civ.App., 
542 S.W.2d 720, 724. 

24. Individual judgment 

Cal.—People v Miller, 8 CaLRptr 578, 580, 186 
C.A.2d 34 

24.10. Similarly defined 
(1) “Discretion" means power of free decision, indi¬ 
vidual judgment, undirected choice —City of St. Louis 
v Crowe, Mo, 376 S W.2d 185, 190 

25. Cal.—C.JJS. cited in Burgdorf v Funder, 54 Cal. 
Rptr. 805, 809, 246 CA2d 443. 
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29. Iowa—Arrow Exp. Forwarding Co. v Iowa State 
Commerce Commission, 130 NW.2d 451, 453, 
256 Iowa 1088. 

30.5. U S —Wolverine Shoe A Tanning Corp v. Al- 
den’s Inc., D.CMich, 35 FR.D. 342, 343. 

Ohio—Trunk v. Hertz Corp., App., 200 N.E.2d 894, 
896. 


Applied to Fiduciaries of 
Officials in General 

37. Iowa—Headid v. Rodman, Iowa, 1*79 N.W 2d 
767, 769. # 

Me —CJS. quoted in State by Information of Hancock 
ex id. Banks v. Ewell, 163 A.2d 342, 348, 156 Me. 
193. 

N J.—Case v, Damd C. McGuire, Inc., 147 A.2d 824, 
826, 53 N.J.Super. 494. 
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45, N.M —GJ.S. quoted in State v. Board of County 
Cora’rs, County of Guadalupe, N M, 376 P.2d 
976, 979 


Judicial Discretion 
page 292 

49. Cal.—CJLS, cited in People v Russell, 70 Cal 
Rptr 210, 215, 443 P2d 794, 799, 69 C2d 187. 

50. Numerous attempts made to define term 

Ohio—CJJS. cited in Krupp v. Poor, 265 N.E 2d 268, 

271, 24* Ohio St 123. 

51. Implies conscientious judgment and not 
arbitrary action 

Va,—Marshall v. Com., 116 S,E.2d 270, 273, 202 Va. 
217 

53. CaL—Logoiuso v Logoluso, 43 Cal.Rptr. 678, 
682, 233 CA.2d 523. 

Broadest sense. 
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53*20* Neb.—GJ.S. quoted at length is State ex rel 
Simpson v Vondrasek, 279 N W 2d 860, 864, 203 
Neb 693 

Similarly expressed 

Ohio—Krupp v. Poor, 265 N E2d 268, 271, 24 Ohio 
St.2d 123. 

Usual and ordinary sense . 

page 293 

53^5. Mo—Anderson v Robertson, App, 402 
SW2d 589 

56, Mo.—CJJS. quoted in State v Pinkston, 333 
SW2d 63,67 

58. Cal.—People v Surplice, 21 CalRptr 826, 831, 
203 CA.2d 784 

page 294 

62. US.—US v McCarthy, DC.NV, 292 FSupp, 
937, 942. 

Similarly defined 

(1) Judicial discretion is the sound judgment of the 
court, to be exercised according to the rules of law 
Cal —People v. Russell, 70 Cal Rptr 210,215,443 P 2d 

794, 799,69 C 2d 187 

65- Me —CJLS. quoted In State by Inf of Hancock ex 
id. Banks v Elwdl, 163 A,2d 342, 348, 156 Me 
193—CU-S. died In State v Allen, 235 A.2d 529, 
531. 

<55-5. Me—CJLS. quoted in State by Inf of Hancock 
ex rd. Banks v. Elweil, 163 A.2d 342, 348, 156 
Me. 193 
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66 . Me —CJ.S. quoted in State by Inf of Hancock cx 
rel Banks v Elwdl, 163 A 2d 342, 348, 156 Me 
193. 

Prescribed or settled by law 

(3) Important task in exercise of discretion by judge 
is to discern course prescribed by law, and when that is 
discerned, it is duty of court to follow it 

US—US v Eissner, DCN Y, 206 FSupp 103, 105. 

Lord Mansfield’s statement 

(2) US—U.S v. Eissner, DCN.Y, 206 F.Supp 
103, 105 

66.5. Me.—CJS. quoted in State by Inf of Hancock 
ex rel Banks v Elwell, 163 A.2d 342, 348, 156 
Me. 193. 

67. Me.—CJJS. quoted in State by Inf of Hancock ex 
id. Banks v. Elwdl, 163 A 2d 342, 348, 156 Me 
193. 

‘‘Discretion” In trial court is not a private, arbitrary 
or personal discretion but must be exercised according 
to established principles of law —People v. Jenkins, 159 
N.W2d 225, 228, 10 Mich App. 257 

67.5. Me — CJS. quoted In State by Inf of Hancock 
ex rd Banks v. Elwdl, 163 A.2d 342, 348, 156 
Me. 193. 
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68.15. U S.—Mitehdl-Huron Production Credit 

Ass'n v. Welsh, D-CS.D-, 163 FSupp 883, 887— 
Anglo-American Oram Co v. The Mina D’Amico, 
D.CVa., 169 FSupp 908, 911—Vavatsikos v. 
GouJandm Bros., Limited, D.CLa., 208 FSupp 
425, 426—U.S. v McCarthy, DCNY, 292 
F.Supp. 937, 942. 

Neb—State v Noll, 108 N.W.2d 108, 111, 171 Neb 
831 

NX—Rossetti v Public Service Coordinated Transport, 
147 A.2d 269, 272, 53 NJ Super. 293. 

Similarly expressed 

(4) Wash.—MacKay v. MacKay, 347 P.2d 1062, 
1064, 55 Wash.2d 344. 

(5) A court’s “discretion” means legal discretion m 
the exercise of which trial judge must take account of 
law applicable to particular circumstances of case and be 
governed accordingly and implicit therein is consci¬ 
entious judgment directed by law and reason and look¬ 
ing to a just result.—Kavanaugh v. Quigley, 164 A 2d 
179, 182, 63 NJ Super. 153. 


(6) Other statements 

Hawaii—State v Tommaga, 372 P.2d 356, 362,45 Haw. 
604 

Ind —Urbanational Developers, Inc v Shamrock Engi¬ 
neering, Inc, 372 NR2d 742, 746, 175 lad App 
416—State on Relation of Thrasher v Hayes, 378 
NE2d 924, 930, 1^7 Ind App 196 
SC— State v Duncan, 154 SE2d 53, 57, 270 NC 
241 
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71. Discerning coarse prescribed by law 

(1) Judicial discretion is a legal discretion to be exer¬ 
cised m discerning the course prescribed by law —Peti¬ 
tion of Vermeulen, FUuApp, 122 So.2d 318 

(2) It is a legal discretion to be exercised in discerning 
the course prescribed by law and it is to be exercised not 
to give effect to the will of the judge, but to that of the 
law —People v Diaz, 198 N YS2d 27, 37, 10 A D.2d 
80 

73. Anz.—State v Douglas, 349 P 2d 622, 625, 87 
Anz 182 

75.5. Fla.—Landfield v. Sherman, App, 201 So.2d 
819.821 
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80. Ohio—Clarke v. Rockwood & Co, App., 181 
N E.2d 59, 61 

Similarly defined 

(2) “Judicial discretion” is that power of decision 
exercised to necessary end of awarding justice based 
upon reason and law but for which decision there is no 
special governing statute or rule —People v. Surphce, 21 
Cal.Rptr 826, 831, 203 C A 2d 784 

81.5. Similarly expressed 

(4) “Judicial discretion” is a discretion which is not 
arbitrary, vague or fanciful, or controlled by humor or 
capnce, but it is a discretion governed by principle and 
regular procedure for accomplishment of ends of right 
and justice —Urzua v Urzua, 355 P2d 123, 125, 67 
NM. 304-Fox v Doak, 438 PJd 153, 157, 78 N.M 
743 

(5) “Judicial discretion" is not capricious or arbitrary 
discretion but an impartial discretion guided and con¬ 
trolled by fixed legal principles and is not a mental 
discretion to be exercised ex gratia, but legal discretion 
to be exercised m conformity with the spirit of law and 
in manner to subserve and not impede or defeat ends of 
substantial justice —Martin v Alcoholic Beverage Con¬ 
trol Appeals Bd, 13 CaLRptr 513, 517, 262 P.2d 337, 
341, 55 C 2d 867—Hams v Alcoholic Beverage Control 
Appeals Bd, 43 Cal Rptr 633, 636, 400 P 2d 745, 62 
C2d 589 

(7) Fla.—Landfield v Sherman, App., 201 So 2d 819, 
821 

In Phrases 

Legal discretion . 

84. Similarly expressed 
(1) Cal —Catricala v State Personnel Bd, Cal App., 
118 CaLRptr 89, 94, 43 CA.3d 642 
(4) “Legal discretion” is a discerning of the course 
prescribed by law according to principles ascertained by 
adjudged cases—Mitchell v Lmdly, Old., 351 P.2d 
1063, 1067 
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89. Cal — Mamage of Muidrow, 132 CalRptr. 48,51, 
61 CA.3d 327 

Other phrases. 
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Additional phrases are set out in the 
note. 161 

16.1. “Wide discretion” has no significant meaning in 
law, and if it means anything different from just 
plain, common sense, rational and reasonable ap¬ 
plication of judgment and experience to a given 
situation, n must be defined as a loose, haphazard. 


DISEASE 

Pa ge 303 

injudicious discretion. —Ingoha v. Pique, La. App, 
139 Sold 34, 37. 

DISCRETIONARY. 

17. Difffcah of i*terpret*tioe 

Cal —Johnson v. State, 73 CalRptr. 240, 248,447 P.2d 
352, 69 G2d 782. 

Discretionary acts. 

17.15. Similarly defined 

“Discretionary acta” are those wherein there » no 
hand and fast rule as to course of conduct that one most 
or roust not take and, if there is clearly defined rale* 
such would efarenate discretion.—Elder v. Anderson, 23 
Cal.Rptr. 48, 51, 205 C.A.2d 326. 

(2} Requires personal defiberatjon, decision, and judg¬ 
ment —Morgan v Yuba County, 41 CaLRptr. 508,511, 
230 CA,2d 938 

(3) Generally speaking, a “discretionary aeT is one 
which requires exercise m judgment and choice and 
involves an equitable decision of what is just and proper 
under the cururnstances.—Burgdorf v. Funder, 54 Cal 
Rptr 805, 809, 246 CA.2d 443 
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Other phrases: 

Additional phrases are set out in the 
note. 401 
40.1. Phrases 

(1) “Discretionary account” is account tn which cus¬ 
tomer gives broker discretion, as to purchase and sales 
of securities or commodities, mtiuding selection, tuning, 
Mid price to be paid or received.—Stevens v Abbott, 
Proctor and Paine, DC.Va,, 288 FSupp. 836, 839. 

DISCRIMINATE. 

41. Similarly defined 

(1) “Discriminate” means to make difference in treat¬ 
ment or favor of one as compared with others as to 
dxsennunate in favor of one's friends, to discriminate 
agamst a special class.—City of Highland Park v. Fair 
Employment Practices Commission, Ill N W.2d 797, 
799, 364 Mich. 508 

(2) “Dtscraninate” means to make distinction m fa¬ 
vor of or against person or thing on basis of group, class 
or category to which person belongs, rather than ac¬ 
cording to actual merit.—Cortner v. National Cadi 
Register Co, 262 N E.2d 586, 588, 25 Ohio MSsc. 156. 

DISCRIMINATION. 

45. Similarly defined 

(1) “Discrimination” is failure to treat all equally, 
favoritism.—Abstract Inv Co v. Hutchinson, 22 CaL 
Rptr 309, 314, 204 CA.2d 242. 

(2) Discrimination is the state of bang discriminated 
or the act of discriminating —Sanders v Gray, D.GGa., 
203 FjSupp. 158, 168. 

(3) “Discrimination” means act of making a distinc¬ 
tion m favor of or against a person or thug based on the 
group, class or category to which that person or thing 
belongs, rather than on individual merit—Conner v. 
National Cash Register Co., 262 NE2d 586, 588, 25 
Ohio Misc. 156. 

(4) “Discrimination” is hi general a failure to treat all 
persons equally where no reasonable distinction can be 
found between those favored and those not favored.— 
Baker v. California Land Title Co, DCCaL, 349 
F.Supp 235, 238, 239. AffiL, C.A* 507 F.2d 895, cert, 
den. 95 S.CL 2664, 422 U.S. 1046, 45 L.Ed.2d 699. 

DISEASE. 
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64. Mo.—OJ.S. died in Xrdan v. Standard Mot. 

Ass'n. of Cassville, 379 S.W.2d 815, 818. 

67.5. Definition rejected 

Ky.—Young v. Monroe, 466 S,WJ2d 452,453. 

A condition which comes about by 
reason of the aging process or natural 
wear and tear is not a disease. 693 



27 CJS 110 


industries, feck v. Meal Ky„ 471 

t a conditio* fewfe* 

1» rirnw g rri, or hnpaircd; wckacw; 
y from disease; a purticafer form or 
Mtio w* a malady-, m sibrent, as 
M e ric v. Standard Sled Works, 
71, 877. 

a to i do e from healthy or aonual 
f few rtinwr or tfeacs of hody, afeem- 
^pior me of id organ, w toTaptiog 
aeaaaaoe of dial fractions, and cm* 
f pda aad wrrirww BriakorHrr v. 
Qx, MoApp* 377 S-WJd 540, 563. 

Ml 

t life fe*. Ox r. Sanders, 193 &E2d 
•App. 352, 61 AJLRJd SI6. 

as aat mp atac a t of normal confcpo- 
npts or awSfia performances of vital 
a re sp on s e to eaviraaaaeodal factors, to 

kw® of those factors.—Briakoetter v. 
a. Ox, MtxApjx, 377 S.W.2d 560, 563. 

rexptad 

a coaditioa of the body or some pact or 

fiwrhftM pr* f tyrtHThf l /fcrmy rf 

Standard Mat Awfe. of CassriOe, 379 
5* 818. 

y expressed 

e morbid process having a characteristic 
mbs; k may affixt the whole body or an y 
id id etiology, pathology, aad prognosis 
t or imi r wr v H Tt Ma r k v. staadbud S frr l 
f9S.W_2d 871* 877—Brinkoetter v. Pyre- 
Ox, MoApp, 377 SW.2d 560, 563. 


DISFIGURE. 

Me 309 

m. Hawais— CJS. cited te State v Sorenson, Hawaii, 
359 P.2d 289, 292, 44 Haw 601. 

Shnilariy defined 

To make less complete, perfect, or beautiful in appear¬ 
ance or character.—U-S. v. Cook, 462 F 2d 301, 304, 
149 U.&AppJD.C. 197. 

DISFIGUREMENT. 

48, Coos.—Doc ab r o wski v. Fafiair Bearing Co., 167 
A.2d 458, 461, 148 Corn, 87. 

Bl—Rapp v. Kennedy, 242 KE2d 11, 13, 101 Ill 
Ap(x2d 82. 

483- Cobb. —Dcmbrowxki v. Fafhir Bearing Co » 167 
A.2d 458, 461, 148 Coon. 87 

49. Not total deterioration 

Di sfigur ement, in law as in common acceptation may 
well be something less than total and irreversible deteri¬ 
oration of bod&y organ.— US. v. Cook, 462 F.2d 301, 
304, 149 U.SAppD.C 197. 
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DISGUST. To excite queasiness or 
strong distaste in; to sicken the stom¬ 
ach of; to nauseate; to cause or 
arouse effective aversion in. 752 

7512. Ahu—Crook v. State, 160 So.2d 884, 887, 42 
AixApp 270. 

DISGUSTING. 

73US. Similarly defined 

“DbgBsting” means causing disgust, Sickening, revok¬ 
ing.—Crook v. State, 160 So.2d 884, 888, 42 Ala_App. 
270 

DISHONEST. 


Similarly defined 

(1) “Disinterested” musis without any purpose or 
interest to serve—Brewster v. Boston Herald-Traveler 
Corp, DC Mass, 188 F.Supp. 565, 569. 

39. Ill— CJS. quoted in Schipper & Block, Inc v 
Carson Pirie Scott & Co, 256 NE2d 854, 857, 
122 IllApp 2d 34 app. after remand 283 N.E2d 
81, 5 IH.App.3d 209 

433. Ill.—Schipper & Block, Inc v Carson Pirie 
Scott A Co., 256 N.E2d 854, 857, 122 IUApp.2d 
34, app. after remand 283 N.E2d 81, 5 Ill App3d 
209. 
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DISJUNCTIVE. 

60. Similarly defined 

(1) “Disjunctive” means designating a conjunction, 
such as either, or, neither, nor, but, although, which 
denotes an alternative contrast or opposition between 
the ideas it connects—Chicago, RJ & PR. Co v. 
Furniture Forwarders of St Louis, Inc,, D C.Mo, 272 
F.Supp. 62, 63, affd., C.A., 393 F.2d 537 

DISMISSAL AND 
NONSUIT 

§ 1. Dismissal 

Library References 
Pretrial Procedure <£=>501, 502. 
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6 . La—Adams v. Aetna Cas Ins Co., App., 205 

So 2d 118, affd 214 So.2d 148, 252 La 798 

7. Wis.—Household Utilities, Inc. v. Andrews Co., 

Inc., 236 N.W.2d 663, 71 Wts2d 17. 

§ 2. Discontinuance 


P does not mean mere feebleness nor 
to recurrence of former disease nor every 
b say aggtnwste the effects of m aeddea- 
ew York Life Ins. Co. v. McGehee, CA. 
1768.770. 



y.—Aetna Life Ins. Ox v. Sanders, 193 
IH 127 Ga-Apjx 352* 61 AXJOd 816 

sottoiitMt 

iyks&sthcsis. 

v. Monroe, Ky^ 466 S.WJbd 452, 453. 

United Sec. Life Ins. Cx v. Sfces, 122 S<x2d 
3,40 AlaApp. 677. 

r. feme Capital Life Ins. Ox* 134 SJE2d 
3, 261 N.C. 152. 

•Trice v. State Capital Life Ins. Ox* 134 
171, 173, 261 N-C 152. 

diseases. 


79. WroiigM ads sot necessarily criminal 
IS.—Home Iadera. Ox v. Reynolds & Co., 187 N.E2d 
274, 282, 38 IEApp2d 358 

BE StaSariy defined 

(I> “Disbooesr” means characterized by fraud; indi¬ 
cating lade of probity, knavish, fraudulent, unjust or 
disposed to cheat or defraud-—Sherwood & Roberts- 
Kemewick, Inc v. Sl Paul Fire & Marine Ins. Co., 
CLA.WasJx, 322 F^d 7a 73 
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DISHONESTY. 

91- Mm.—CJJS. cited in Universal Underwriters Ins. 
Gx v. Bob Burnham Pontiac Toyota, Inc., 408 
Sold m<K 1014. 

Disposition to deceive 

CaL—Gee v. California State Personnel Bd-, 85 Cal. 
Rptr. 762, 765, 5 CA3d 713 

92- U.S.—Qtam Bask of Or. v. American Ins. Co., 
D.COr., 289 FSapp. 211, 214, 

93. SMferfy defined 

(1) “Dishonesty” is lack of honesty, probity or integ¬ 
rity hi principle, lack of fairness and straightforward¬ 
ness, d fapouatioa to defraud, deceive or betray.—Tucker 
v. Lower, 434 PJd 320, 324, 200 Kan. 1. 


Me 307 

fewer Iron Works v. Mottfe, Apjx, 663 

d7iam 

1 Mtsiifstfh disease or syndrome. 

itito vi Cdehrezze, D&Aiiu, 210 FSupp. 

4*349. 
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DISINHERITANCE. 

35L Iowa CJJS. cited hi Etkader Prod. Credit Ass’n 
v. Etdberg, 251 N.W.2d 234, 238. 

DISINTERESTED. 


Man PhenT » a lap c on t ftton occurring 3& IE,—CJJS- quoted far Schipper & Block, Inc. v. 

Mdcharncteriaedby aofteiriot aadflmtrwing Carson Fine Scott dt Cx, 256 N.E2d 854, 857, 

wrtof feft of kip Jofeb—Reder w. Hanson, 122 IKAppJd 34* app. alter remand 283 N.E2d 

338 FJM 244, MS. tL 5 IKApfx3d 209. 
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16. N.Y.—Weisinger v. Berfond, 198 NY.S.2d 799, 
21 Misc.2d 788, motion den 202 N.Y S.2d 236, 10 
A.D.2d 966, mod on oth. grds. 205 N.Y.S 2d 183, 
11 A.D.2d 817, affd 214 N.Y S.2d 449, 9 N.Y.2d 
742, 174 N.E2d 531- 
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22. There exists no essential difference, etc. 

N.Y.—Weisinger v. Berfond, 198 NY.S2d 799, 21 
Misc2d 788, motion den. 202 N.Y.S.2d 236, 10 
A.D 2d 966, mod on oth grds. 205 N.Y.S 2d 183, 

’ 11 A.D.2d 817, affd. 214 N.YS.2d 449, 9 N.Y.2d 
742, 174 NE2d 531. 

§ 3. Nonsuit 

26. Similar definitions 

Conn.—Jaquith v. Revson, 270 A.2d 559, 159 Conn 
427. 

Judgment of nonsuit only method of dismissing 
action at law 

Or.—Quick v. Andresen, 395 P~2d 154, 238 Or. 433. 

29. Similar definitions 

(3) Fla.—Peaslee v. Michalski, App, 167 So.2d 242. 
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30. Fla.—Dobson v. Crews, App, 164 So.2d 252, 
affd.. Sup., 177 So 2d 202 

Similar definitions 

Fla.—Peaslee v. Michalski, App., 167 So.2d 242. 

31. Fla.—Dobson v. Crews, App., 164 So.2d 252, 
affd.. Sup, 177 So.2d 202—Peaslee v. Michalski, 
App., 167 So.2d 242. 

A voluntary nonsuit has been distin¬ 
guished from a default .* 95 
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DISMISSAL AND NONSUIT § 10 

Page 330 


39*5* Distinction stilted 

D.C.—Jefferson Amusement Co. v Federal Communi¬ 
cations Commission, C A, 226 F2d 277, 96 US 
App.DC 375 

40. Dismissal held to Include non pros 

Md—Williams v Snyder, 155 A 2d 904, 221 Md 262, 
rearg den 157 A.2d 265, 221 Md 262. 

§ 5. Retraxit 

page 324 

46. Acts not constituting retraxit 

(6) Other acts 

Ga—Lanier v. Millsap, 115 S.E2d 199, 101 Ga.App 
713 

Mont.—City of Roundup v Liebetrau, 327 P2d 810, 
134 Mont 114. 

47. Must be shown by record 

Neb.—Miller v. Hams, 236 N.W2d 828, 195 Neb. 75 
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53. Modern name, etc. 

Cal—Douglas v Los Angeles Herald-Examiner, 123 
CaLRptr. 683, 50 CA.3d 449 

58. Tenn,—CJ5, cited in Garrett v Cony Foam 
Products, Inc, 596 S.W.2d 808, 810. 

§ 7. Right to Dismissal, Discontin¬ 
uance, or Nonsuit 

Library References 
Pretrial Procedure <3=501, 502. 

59. Fla.—Florida East Coast Ry Co v Lewis, App, 
167 So 2d 104, cert. den. 177 So 2d 334—Union 
Trust Co v. Fields, App., 176 So.2d 339—Cook v 
Lichtblau, App., 176 So.2d 523. 

Iowa—C.J.S. cited in Witt Mechanical Contractors, 
Inc. v United Broth of Carpenters and Joiners of 
America, Local 772 (A.F.L.-c 1.0), 237 NW.2d 
450, 451. 

Miss.—First Am Nat. Bank of luka v Alcorn, Inc, 
361 So 2d 481 

Mo—Kerr v. Grand Foundries, Inc., 451 S.W.2d 26 

Rozen v. Grattan, App, 369 S.W 2d 882—Stub¬ 
blefield v. Seals, App., 485 $W.2d 126 

N.Y —People ex rel Weissxnan v Weissman, 376 N.Y 
S2d 694, 50 AD.2d 989. 

F.H Vahlsmg, Inc v Pennsylvania R. Co, 213 
N.Y.S.2d 600, 29 Misc2d 82. 
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60. Mo—Harrison v. Weisbrod, App, 358 SW2d 
277 

Wts —Caley v. Flegenheimer, 98 N.W.2d 473, 8 Wis 2d 
72, cert den.80SCt 877, 362 US 961,4LEd2d 
876. 

Right refused 

U.S—Rivers v Norfolk, Baltimore & Carolina Line, 
Inc., D GVa., 210 F.Supp. 283. 

Cal—Michael v Burge, 1 CaLRptr. 183, 176 C.A.2d 
128. 

Ga.—Lowance v. Dempsey, 109 S.E 2d 318,99 Ga.App. 
592. 

Ind.—Fair Share Organization v. Kroger Co, 176 
N.E.2d 205, 132 Ind.App. 160. 

NY.—Van Aalten v. Mack, 188 NY.S2d 429, 17 
Misc.2d 828, affd. 191 N.Y.S.2d 390,9 A D 2d 648 

Pa.—Cory Corp v. Medill Coip. f 76 York 57. 

S.C.—Gulledge v Young, 130 S£2d 695,242 SC 287. 

Tex.—Moms v University of Tex., Gv.App., 348 
S.W.2d 644, revd. on oth. gids., 352 S.W.2d 947, 
163 Tex. 130, cert, den 83 S.Ct. 511, 371 U.S 953, 

9 L.Ed.2d 503. 

After defendant’s general appearance 

La.—Harper v. Celotex Corp., App., 183 So.2d 350, 
application den 185 So.2d 530, 249 La. 123. 

61. Tex.—Cape Oil Co. v. Williams, Civ.App, 427 
S.W.2d 122—Ex parte Helk, Civ.App., 477 
SW2d 379. 


62. Fla—Dobson v Crews, App., 164 So 2d 252, 
affd, Sup, 177 So 2d 202 

Neb —Giesler v City of Omaha, 123 N W 2d 650, 175 
Neb 706 

Tex—State v Roberson, Civ App. 409 SW2d 872 

63. Anz —Damron v Sledge, 460 P 2d 997, 105 Anz 
151 

Fla—Fears v Lunsford, 314 So 2d 5^8 
III.—Gilbert-Hodgman, Inc v Chicago Thoroughbred 
Enterprises, Inc, 308 N.E.2d 164, 17 Ill App 3d 
460—Reagan v Knsor, 320 NE2d 58, 23 Ill 
App 3d 667 

Mich —Adams v Great Atlantic & Pacific Tea Co,, 265 
N W 2d 53, 81 Mich.App 91 
Mo.—Mills v Berry, App,, 395 S W 2d 228 
Nev —Volpert v Papagna, 433 P 2d 533, 83 Nev 429 
N.Y —Palmer v Palmer, 308 N Y S 2d 562, 62 Misc.2d 
73 

NC—Griffith v Griffith, 144 SE2d 589, 265 NC 
521—Brady v. Brady, 160 S.E 2d 13, 273 NC 
299-King v Lee, 181 S.E 2d 400, 279 NC 100 
Tex.—Chicago, R I & P. R. Co v Southern Pac Co., 
Civ App., 458 S W 2d 234, err ref no rev. err — 
Gibson v Blanton, Civ App, 483 SW.2d 372— 
Hams v Shotwell, Civ App, 490 S.W,2d 860- 
Toscano v Delgado, Civ.App, 506 SW.2d 317 
Wash —Gom v Gom, 508 P 2d 1405, 8 Wash App 801 
Wis—Huth v Wisconsin Public Service Corp, 260 
N W 2d 676, 82 Wis 2d 102 

Privilege not without limitation 
Tex—Barton v. Pacific Emp. Indem Co, Civ.App., 
*532 S W 2d 128, err ref. no rev. err 

Right as a matter of law 

Tex —Terry v Howard, Civ App, 546 S W 2d 66 

64. Ind.—Levin & Sons, Inc. v Mathys, App, 409 
N.E2d 1195 

Miss—Bradley v Graham, 164 So.2d 772, 250 Miss 
244 

Mo —Reed v. Mirts, App, 437 S.W 2d 719—'Wilkms v 
Cash Register Service Co , App ,518 S.W 2d 736 
N J.—Margolts v. Clawans, 149 A 2d 257, 54 NJ.Super 
472 

N.Y.—Weisinger v. Berfond, 198 NY.S2d 799, 21 
Misc2d 788, motion den. 202 NY.S2d 236, 10 
A.D2d 966, mod. on oth grds. 205 N.YS.2d 183, 
11 A D.2d 817, affd. 214 N Y S 2d 449, 9 N.Y.2d 
742, 174 N.E 2d 531—Cruzado v. Underwood, 242 
N Y.S.2d 74, 39 Misc 2d 859. 

Term.—Stewart v University of Tennessee, 519 S W 2d 
591. 
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65. Colo —Tilley v. Keller Truck Implement Corp, 
App , 477 P 2d 479. 

N Y.—Louis R Shapiro, Inc v Milspemes Corp, 248 
N Y.S 2d 85, 20 AD 2d 857—De Laurentis v, 
Bercowitz, 277 N.Y S.2d 728, 27 A.D.2d 869 

66. N.Y—Schnnansky v. Moduline Industries, 361 
N.Y S 2d 610, 79 Misc 2d 888, affd 374 N Y.S 2d 
771, 50 AD 2d 634 

68. Pa—Heigl v Neuenschwander, 110 PLJ. 393 

69. NY—Conklm v Wilbur, 272 NY.S.2d 793, 26 
A D 2d 666. 

A voluntary discontinuance of an ac¬ 
tion should not be employed as a 
means of harassment, a device of ineq¬ 
uity, or a source of repetitive litiga¬ 
tion. 695 

69.5. NY—Hutchison v. Hutchison, 386 NY.S.2d 
897, 87 Misc 2d 1071, affd., 390 N YS2d 607, 55 
A.D 2d 817. 

70. Miss.—First Am Nat. Bank of luka v. Alcorn, 
Inc., 361 So 2d 481. 

§ 8. -Statutory Provisions 

Library References 
Pretrial Procedure <3»5Q1, 502. 
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72. Fla.—Mclntire v Mclntire, App., 352 So.2d 142. 

Kan—Buckley v Buckley, 350 P.2d 44, 186 Kao. 365 

N C-Caroon v. Eubank, 226 S.E2d 691, 30 N.C App. 

244 

Tenn—Staggs v Vaughn. 325 S W.2d 277, 205 Torn 9 

Tex—Webb v Joros, QvApp., 530 S.W.2d 847, err. 
ref no rev. err 

Wash —West & Wheeler Associates, Inc. v Lochridge, 
360 P.2d 739, 58 Wash 2d 84 

Statute not unconstitHthmal 

Ga —Deal v Seaboard Coast Line R. Co., 224- S.E.2d 
922, 236 Ga 629 

Correct terminology in law and equity 

Or —Fams v. U.S Fidelity and Guaranty Co., 542 P.2d 
1031, 273 Or. 628 

73. Fla,—Dobson v Crews, App., 164 So.2d 252, 
affd. Sup., 177 So 2d 202—Southern Am Fire 
Ins. Co v. Pontiac Holding Co., App., 190 So.2d 
813 

III—Bauman v. Advance Aluminum Castings Corp., 
169 N E 2d 382, 27 IU App 2d 178 

Md—Byron Lasky & Associates, Inc. v Cameron- 
Brown Co., 364 A.2d 109, 33 Md.App. 231. 

74. Cal—Taylor v Hizcr, 106 CaLRptr. 603, 30 
C.A.3d 846 

Neb—Giesler v Qty of Omaha, 123 NW2d 650, 175 
Neb 706 

Tex.—Upsey v Upsey, App. 10 Dist., 660 S.W.2d 149 
Hawkins v Hood, Civ.App., 331 &W.2d 954 

76. Fla.—Crews v. Dobson, 177 So 2d 202. 

Ga.—Wilson v Matthews, 170 S E2d 346,120 GaApp. 
284 

77. Neb —Giesler v Qty of Omaha, 123 N.W.2d 650, 
175 Neb 706. 

78. Or,—Pfleegcr v Swanson, 367 P.2d 406, 229 Or. 

254, 1 A.L.R.3d 707 , • 

§ 9. -Consent of Parties 

Library References 
Pretrial Procedure <8=501. 
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Or.—Dene v. Dolan, 349 P.2d 500, 220 Or. 313. 

Tex.—-Huntsville Independent School Dist. v. Scott, Ctv 
App* 483 S-W_2d 344, err. ref. no rev. err—main¬ 
land Sav. Ass'xt v. Wilson, Ctv.App, 545 S.W.2d 
491. 

At dtoee of p tet at MT s proofs in nopjsry trial 

Mich.—DeNike v. Otsego County, 206 N.W.2d 786, 45 
Mich-App. 711. 

31* Fla.—Florida East Coast Ry. Co v. Lewis, App., 
167 So.2d 104* cert, deax 177 So.2d 334. 

Mias.—-WiSnms v. WhHfirfd, 163 So 2d 688, 249 Miss 
634—Arkwri^rt-Boston Mfrs. Mut. Ins. Co. v 
Ludlow CorpL, 260 So.2d 442. 

Not nppUcmhle where cause not “on trial” 

Fhx—Weigoss v. End* App., 112 So 2d 390 

Purpose of s tatute 

Fla.—Feasdee v. Micfoafaki, App., 167 So.2d 242, 

Tex.—Staoxel v. O'Brien, Civ-App., 584 S.W 2d 577, 
err. ref- no rev. err. affRL Sup., 603 S W.2d 826. 

Stttate held not in conflict with rule governing 

Fla.—Dade County v. Peachey, App., 181 So 2d 353, 
cert, den- Sup., 193 Scx2d 166. 

8de Ifberafiy construe d 

Tex.—Mkchefl v. Coker, CSvApp, 531 S.W.2d 204, err. 
ref. no rev, err., appl ic a t io n ref. no rev err * Sup., 
t 535 aWJ2d 175. 
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q uashed, Sup, 225 So 2d 901—Kubicek v. South 
Broward Hospital Dist, App., 231 So 2d 838 
_Wise v Brock, 362 P.2d 15, 188 Kan 252. 

Neb —Gebhart v Tri-State Generation A Transmission 
Ass’n, 149 N.W 2d 41, 181 Neb. 457—KoU v 
Stantoc-Pilgcr Drainage Dist, 299 NW2d 435, 
207 Neb 425. 

Tex.—Albert v Albert, Civ.App., 377 S W 2d 772, err 
ref. no rev. err. 

35, Kan —Wise v. Brock, 362 P 2d 15, 188 Kan. 252 

Refusal to dismiss defendant’s cross petition 
Hold erroneous 

Ohio—Roberts v. Roberts, 177 N.E.2d 281, 113 Ohio 
App. 33. 

38. Ark.—Haller v. Haller, 356 S.W 2d 9, 234 Ark 
984. 

MJ —Moss Estate, Inc v. Metal A Thermit Corp, 179 
A .2d 54, 73 NJ.Super. 56 

N Y —Parkas v. Farkas, 263 N Y.S 2d 214, 47 Misc.2d 
827 

N.C —C JA cited in Clemmons v Life Ins. Co of Ga., 
171 S E 2d 87, 89, 6 N C App 708. 

Or.—Morphet v. Morphet, 502 P.2d 255, 263 Or. 311. 

Discretion not abused 

(2) Other matters 

Ohio —GJassmeyer v. Glassmeyer, 155 NE2d 702, 108 
Ohio App. 457 

After resting case 

NC.—Cutts v. Casey. 180 SE-2d 297, 278 NC 390. 
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39. Fla.—Meyer v Contemporary Broadcasting Co, 
App, 207 So.2d 325, 31 A L R3d 445—Hibbard 
v State Road Dept., App., 216 So.2d 245, decision 
quashed. Sup., 225 So 2d 901—Rich Motors, Inc. 
v. Loyd Cole Produce Exp, Inc , App., 244 So.2d 
526. 

Ga.—Shonson v. Bottomy, 196 S E.2d 135, 230 Ga. 188. 

40. Fla.—Dade County v. Peachey, App, 181 So.2d 
353, cert den.. Sup., 193 So 2d 166 

Mo—Kerr v Grand Foundries, Inc, 451 S.W.2d 26. 
Rozen v Grattan, App., 369 S.W.2d 882. 

42. Ohio—Bamum v. Patton, 242 N.E2d 598, 17 
Ohio Misc. 91. 

Tex —Albert v. Albert, Gv.App , 377 S W 2d 772, err. 
ref. no rev. err. 

43. Discretion held not abused 

(1) Ohio—Bamum v. Patton, 242 NE2d 598, 17 

Ohio Misc 91. 
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46. Neb—Miller v. Harris. 236 N.W.2d 828, 195 
Neb. 75—CJS. quoted in Koll v. Stan ton-Pilger 
Drainage Dist, 299 NW2d 435, 436, 207 Neb 
425 

47. Ind.—CJS. cited in In re Ordinance No 464 of 
Common Council of Gty of Jasper, Dubois Coun¬ 
ty, 176 N E2d 906, 915, 133 Ind.App 1, transfer 
den. 179 N E 2d 749, 242 Ind. 475. 

Submission is not final 

(2) Fla.—Dreher v. American Fire & Cas. Co, App., 

220 So 2d 435. 

Okl.—Firestone Tire & Rubber Co v Barnett, 475 P.2d 
167. 

50. Okl.—Firestone Tire A Rubber Co v. Barnett, 
475 P.2d 167. 
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64. Fla —Sheffield's Adoption v. State Dept of Public 
Welfare, App., 231 So 2d 853 
67. Injunctive relief 

Neb —Koll v Stanton-Pilger Drainage Dist., 299 
N.W.2d 435, 207 Neb 425 
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UKfcmaa»436 P-2d 733, 249 Or. 28. 
«Je Faint Irr. Dist-, 474 P-2d 774, 3 


34. Fla.—Meyer v. Co nt emporary Broadcasting Co, 70. Ga,—Russell v. Shesscl, 293 S.E2d 61, 162 Ga. 
Apjx. 207 So.2d 325, 31 A.L.R.3d 445—Hibbard App. 791. 

v. State Road DepL, Apjx, 216 Scx2d 245, decision Tenn.—German v. Nichopoulos, App., 577 S.W 2d 197. 
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71.5. Neb —Miller v Hams, 236 NW.2d 828, 195 
Neb, 75 

Ohio—Thomas v Fischer, 261 N E2d 683, 23 Ohio 
App 2d 193. 

74. Revival of right after motion overruled 
Miss.—Hattiesburg Butane Gas Co v. Gnffin, 206 

So 2d 845, 36 A.L R 3d 1108. 

75. Or—Taylor v Eagle Point Irr. Dist., 474 P 2d 
774, 3 Or App 545 

Strong showing required 

Fla.—Sanford v. F. A Chastain Const, Inc, App, 183 
So.2d 222 
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76. U S —Miller v Stewart, D.C.U1,43 F R.D 409 
Fla.—Meyer v Contemporary Broadcasting Co» App 

207 So 2d 325, 31 A.L,R3d 445. 

Neb.—Miller v. Hams, 236 N W.2d 828, 195 Neb. 75 
Since die publication of Corpus Juris Secundum the 
cases of Hill v Johnson-Cone Brick Co, 177 So. 520, 
180 Miss. 305 and Keith v, Yazoo & M V.R. Co, 145 
So.2d 227, 164 Miss. 566, have been overruled, the court 
holding that the sustaining of a motion for a directed 
verdict is tantamount to the retirement of the jury and 
the bringing m of a verdict, and it is error thereafter to 
allow plaintiff to take a voluntary nonsuit. 

Miss.—Hattiesburg v. Butane Gas Co v. Gnffin, 206 
So.2d 845, 36 A.L.R.3d 1108. 

77. Since the publication of the bound volume the case 
of Macon, D. & S Ry. Co., 97 S E 438, 148 Ga. 
524, has been overruled, the court holding*that 
plaintiff may not obtain dismissal after he has 
ascertained result reached by fact finder 

Ga.—Jones v Burton, 233 SR2d 367, 238 Ga 394 

78. Tex.—Mitchell v. Coker, Qv.App, 531 SW2d 
204, err. ref no rev err. Application ref n rev 
err.. Sup., 535 SW.2d 175. 

Since the publication of Corpus Juris Secondum the 
cases of Keith v. Yazoo & M.V.R. Co., 145 So. 227, 164 
Miss 566, Edwards v Yazoo & M.V R. Co, 73 So 789, 
112 Miss 791, and Gulf & S.I R. Co v. Williams, 68 
So. 776, 109 Miss. 459, have been overruled, the court 
holding that the sustaining of a motion for a peremptory 
instruction is tantamount to the retirement of the jury 
and the bringing in of a verdict, and it is error thereafter 
to allow plaintiff to take a voluntary nonsuit 
Miss.—Hattiesburg Butane Gas Co v. Gnffin, 206 
So.2d 845, 36 AL.R3d 1108. 

A trial court’s announcement that is 
clearly intended to be a ruling on a 
motion for a directed verdict precludes 
a voluntary dismissal of the claim. 785 
78J. Punitive damages 

Ga.—Hambrick v. Fidelity Acceptance Corp, 284 
SE2d 53, 159 Ga.App. 540. 

79. Failure to exercise discretion 

Fla.—Sanford v F. A, Chastain Const, Inc., App, 183 
So.2d 222 

§ 22. -After Judgment, Verdict, 

or Decision 

Library References 
Pretrial Procedure «=>506, 509. 
page 352 

92. Conn.—Amit^ Apartments, Inc v. Martin, Cir. 

A.D., 275 A.2d 827, 6 Conn.Cir. 465 
Ga.—Cooper v. Rosser, 211 S.E2d 303, 233 Ga 388. 
Patterson v. Professional Resources, Inc., 231 
S.E2d 88, 140 GfeuApp. 315. 

Or.—Mcnmac Co. v. Portland Umber & Land Holding 
Co., 488 P.2d 465, 259 Or. 573. 

Wash.—Bentich v. Starlet Corp., 418 P.2d 792, 69 
Wash.2d 454. 

Judgments held final within rale 

(4) Other judgments. 

Conn.—Mansour v. Clark, Cir.A D„ 256 A.2d 436, 5 
Conn Or. 439. 


Summary judgment 

Ga—Garrett v Pan aeon Corp, 204 SE2d 354, 130 
Ga App 641 

98. Tex.—Toscano \ Delgado, Civ App , 506 S W.2d 
317. 

1. Opening and vacating judgment prerequisite 
to 

Conn,—Amity Apartments, Inc v. Martin, CirAD, 
268 A 2d 922, 6 Conn Ctr 168, app. after remand 
275 A 2d 827, 6 Conn Ctr, 465 
3. Ill—Central Ice Cream Co v Gddenrod Ice 
Cream Co, 151 N E2d 466, 18 Ill App 2d 7. 
Decisions held interlocutory within rule 

(1) Fla—Hibbard v State Road Dept of Fla., 225 
So 2d 901 

3.5. Ga.—Grayson v Grayson, 121 SR2d 34, 217 
Ga 133 
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9. Ga.—Haughton v Judsen, 157 SE2d 297, 116 

Ga App 308 

After publication of verdict or knowledge there¬ 
of 

Ga.—Seaboard Air Line R Co v Whitman, 130 S.E2d 
272, 107 Ga-App 375—McAfee v Ficklmg & 
Walker Development Co., 182 S E 2d 146, 123 Ga. 
647. 

Unless verdict set aside 
Tex—Albert v Albert, CivApp., 377 S W2d 772, err 
ref no rev err 

Discretionary where verdict not yet accepted 
Tex.—Webb v Joms, Civ App, 530 SW2d 847, err 
ref no rev err 

10. Tex.—Albert v Albert, Civ App, 377 S W.2d 772, 
eiT. ref no rev err 

13. Ga—Seaboard Air Line R Co v Whitman, 130 
S E2d 272, 107 Ga App 372. 

14. Tenn —Phipps v Carmichael, 376 S W.2d 499, 52 
Tenn.App. 471 

15. Ga.—Smith v Hartford Fire Ins Co, 289 S.E 2d 
520, 162 Ga.App 26. 

Tenn —Jones v Ford Motor Co , 345 S W 2d 681, 48 
Tenn App 243 
“Decision", etc. 

(2) Means before judgment is rendered. 

Tex —Ex parte Helle, Civ App, 477 S.W 2d 379, 
Voluntary dismissal precluded though decision 
not formally reduced to writing and entered 
Ga—Jones v. Burton, 233 SE2d 367, 238 Ga. 394, 
disapproving rulings to contrary m Hobgood v 
Neely, 228 S E 2d 30, 139 Ga.App 135 and Wilson 
v Matthews, 170 S E 2d 346, 120 Ga.App, 284. 

Hambrick v Fidelity Acceptance Corp., 284 
SE.2d 53, 159 Ga-App 540 

§ 24. -Other Stages of Cause 

Library References 
Pretrial Procedure <§=>506. 
page 354 

The propriety of a voluntary dismis¬ 
sal at other stages of a cause has been 
considered. 23 5 

23.5. Ga—Masha v Hall, 175 SE2d 48, 121 Ga. 
App 740. 

After change of venue but before actual transfer 
of record 

Colo—Alexander v. Momson-Knudsen Co, 444 P.2d 
397, 166 Colo. 118, cert, den, 89 S.Ct. 715, 393 
U.S 1063, 21 L Ed 2d 706. 

After issuance of temporary injunction 
Tex—Magnolia Petroleum Co v. Blankenship, Ov. 
App, 70 S.W.2d 258—Payne v Nichols, Civ App., 
176 S.W 2d 961, error refused—Chicago, HI. & 
PR Co v Southern Pac. Co, Civ.App^ 458 
S.W.2d 234, err. ref no rev err. 
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§ 25. Grounds of Objection 
Library References 
Pretrial Procedure <£=>510. 

2330. Mich.—Butler v. Raupp, 236 N.W.2d 748, 65 
Mich.App 20 

N.Y.—Thomas v Doertz, 251 NY3Jd 177, 43 
Misc2d 385. 

Wash.—Ashley v. Lance, 451 P.2d 916, 75 Washed 
471, app after remand 493 P.2d 1242, 80 Wasiu2d 
274, 62 ALR.3d 962 

Exi st en ce of riremnstmees held question of fret 

Pa—Khne v. Fraky, 76 York 12. 

R I.—Meaddsoim v. Menddsobn, 180 AM 449. 94 
RI. 291. 

Ex tra ordi nary circumstances 
Anz.—Goodman v. Gordon, 447 P.2d 2301 103 Aria. 
538. 
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23*55. Good faith required 
Tex.—J A Walsh & Co v R. B. Butler, Imx, Civ. 
App, 260 S-W.2d 889, apportion tfism. 262 
S W 2d 952, 152 Tex. 601-State v. Garza, Civ. 
App., 358 SW2d 749. 

The court should weigh the compet¬ 
ing interests of the parties along with 
any resultant inconvenience to the 
court from further delays. 2356 

23.56. IikL—B roderick v. Denbo, App. 416 N.E2d 
175, vac. on oth, grds 422 NE2d 1334 
Mkh.—Granger v Lundbag, 189 N W2d 14,32 Midi. 
App. 462—African Methodist Episcopal Church v. 
Shoulders, 196 N.W.2d 16, 38 MidtApp. 210. 

§ 26. -Prejudice to Defendant’s 

Rights in General 

Library References 
Pretrial Procedure <§=*510. 

24.50. Mo—C-LS. dted fat Rozen v. Grattan, App., 
369 S.W.2d 882, 885. 

25. Kan.—Gideon v Bo-Mar Homes, Inc., 469 PJld 
272, 205 Kan. 321 

NY—-ArdeU Marine Corp. v. Duchinsky, 179 N.Y^2d 
832, 13 Misc2d 111 

Before service 

NY.—Abbey Investing Corp v 344 Lafayette Ave., 
Inc., 187 N Y.S2d III 

26. Anz.—Goodman v. Gordon, 447 P.2d 230, 103 
Ariz. 538—Damron v Sledge, 460 P.2d 997, 105 
Ariz. 151. 

Cal—Roski v. Superior Court of Los Angeles County, 
95 Cal.Rptr 312, 17 CA3d 841. 

Ga—Cowsert v. Strickland, 126 S.R2d 668, 218 Ga. 
121—Jenkins v. General Motors Coqm, 164 S.E2d 
224, 224 Ga. 699, conf. to 164 S.R2d 735, 118 
Ga-App*. 586. 

Bufford v Farmers and Merchants Bank, 138 
S.E2d 609, 110 Ga.App. 393 
HL—Tucker v. Okey, 266 NE2d 121, 130 HLApp.2d 
903 

Ind.—State ex reL Cunningham v Circuit Court of 
Hancock County, 180 N.E2d 527, 242 Ind. S71. 
Kan.—Gideon v Bo-Mar Homes, Inc., 469 PJd 272, 
205 Kan. 321. 

Minn.—Firoved v. General Motors Corp., 152 N.WJ2d 
364, 277 Mmn. 278. 

Mo.—Wilkins v. Cash Register Service Co„ App., 518 
S.W«2d 736 

N.Y —Rosenberg v. 3130 Grand Concourse, Ino, 256 
N.YA2d 632, 23 A.D.2d 555—Rudennan v. 
Bruno, 409 N,YA2d 789, 65 A.D.2d 771. 

Chanler v. Lyons, 198 N.YE2d 812, 28 M*c,2d 
460—Donatvan v. Shaheen, 232 N.YS.2d 64, 34 
Misc.2d 522. 
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* Young. 130 S-EJd 695, 242 SC 
v. Knopf, 147 S.E.2 d 638, 347 SC 

So, v, WSfaBos, Ov-App^, 427 S.W.2d 
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^4S8S.W.2d 234>«r.re£norev or. 
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WJd 16 38 MkhApp. 310 
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«, lac. v. Metal A Thermit Corp* 179 
NJLSvper. 56 

Kobw, 224 HY^2d 372, 15 AD.2d 
9L Shapiro. Inc. v. Milspeme* Corp., 
!d 85, 20 A.D.2d 857—Boefcnte v. 
s*. bKL, 443 RYA2d 447, 84 AJD.2d 

Harley, 185 N.Y^2d 893, 19 Misc.2d 

t. Young, 130 SJBJd 695, 242 SC 
r. United. Ins, Ox of America, 158 
E50S.G 423—Harmon v. Harmon, 184 
257 SLC 154. 

Johnson, Ill N.W2d 193, 14 WfoJd 


v. Forbes, 116 &x2d 539, 237 Miss. 

Schultz, 14 D. A C2d 525, 74 Montg. 

kfenhemer, 98 N.WJd473» 8 Wk.2d 
80 SCt 877, 362 US. 961,4 L-Ed2d 


b v. linden, App, 115 SoJd 91. 
n v. Menddbohn, 180 AJd 449, 94 


l v. Smith, 521 S*W*2d 787. 
chon v. Ayers, App, 400 S.W2d 472. 
A Indus. Dev el opment Corp. v. indag 
-YJSL2d 471, 44 AJX2d 543, morion 
L2d 555,35 N.Y*2d 958,365 N.YSL2d 
37 NLE2d 749, 37 N.YJd 522, 375 
6 


Arizona S uperio r Const for Maricopa. 
PJZd 691, 144 Arix 446 


By and Through Crawford v. Superior 
d For Ffana County, App, 698 P Jd 
at 496 


nr v. Jane*, 235 S.E.2d 810, 269 S.C 


ortettaMatMocBR 

. Scrton, 533 SW_2d 293. 
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toy v. Sherry, 622 P.2d 96a 
. Afoemons, hat, 608 P.2d 1089, 187 

t Young. 130 SJEJd 695, 242 S.C 
tPnrinaCo. v.OTJeB, !48S£2d736 

dbh it Soperior las. Ox of Dallas, 
105 So£d 339 —Sanders v. Tnmkn 
p, 271 Sold m 

. AAertaosw, Imx, 608 PJfcd 1089, 187 


N.Y.—Scbuitz v Kobe*, 224 N.YS2d 372, 15 AD 2d 
382 

SC—CJS. chad In Faarey v Gardner, 104 6E2d 374, 
376 233 SC 297—Foster v United Ins. Co of 
America, 158 S.E.2d 201, 250 SC 423 

Nonsuit 

SC— Ralston Parma Co v ODdl, 148 &E2d 736 24 
SC. 37. 

Tactical * d r*a tt | e no har 

Mont —Petritz v. Afoertsoos, Ioc„ 608 P 2d 1089, 187 
Moot 102. 

3136. Test—State ex rd. Dishman v Gary, 359 
SWJd 456 163 Tex 565 

3L3S. D iscontin n — i rr without prejudice not 

N.Y —Brown v. Bollock, 222 N, Y S 2d 974, 32 Misc2d 

111 . 

§ 27. -Rights as to Set-Off, 

Counterclaim, or Other Af¬ 
firmative Relief 

Library References 
Pretrial Procedure «=>510. 

31*78. m —City-Wide Realty Co. v. Fryer, 388 
N.E2d 980, 27 BLDec. 17, 70 HIApp.3d 649. 

N C.—Swygert v. Swygert, 264 S.E-2d 902, 46 N.C 
App. 173, petition dean. Sup.. 270 S.E.2d 116. 

32. UJS.—Golden Gate Mechanical Contractors Ass’n 
v Seatwmd Sor Co., CA.CkL, 389 F.2d 892. 

06—In re Mercantile Guaranty Go., 69 CaLRptr. 361, 
263 GA2d 346 

Cokx—Gradcn Coal Co. v YturzaJde, 328 P,2d 105, 
137 Cola 527. 

Gx—Jones v. Jones, 199 S.E.2d 239, 230 Gx 738. 
M and M Man v. Jones, 199 S.E.2d 617, 129 
GxApp. 389. 

Idaho—John Hocne Implement, lac, v. Peters, 327 ?.2d 
362, 80 Idaho 160. 

m—Echo Lake Concerned Citizens Homeowners. 
Ass’a, Inc. v. Village of Lake Zurich, 386 N.E.2d 
117, 24 HLDec 913, 68 m.App.3d 219—Matter of 
Estate of Soderbcta, 469 N.E.2d 416 82 HLDec 
876 127 HlApp.3d 871. 

lad.—State ex ret. Omntngham v. Circuit Court of 
Hancock County, 180 N.E2d 527, 242 lad. 571 

Minx—Independent School Disc. No 273 v. Gross, 190 
N.WJ2d 651, 291 Mkm. 158 

N.Y.—Palmer v. Palmer, 308 N.YJL2d 562, 62 NGsc 2d 
73—S chiman sky v. ModnEne Industries, 361 N.Y 
S2d 6IG, 79 MscJd 888, sfEL 374 N.Y.S2d 771, 
50 A.D.2d 634. 

N.G—Griffith v. Griffith, 144 SJE^d 589, 265 N.C 
521. 

Maurice v. Hatterasman Motel Carp., 248 &E2d 
430, 38 N.CApp. 588. 

Ohio—A b b y s fair c Const. Ca v. Ohio Qvil Rights 
Comnx, 316 N-EJ2d 893, 39 Ohio App.2d 125. 

Tex—South v. State, CivApp., 388 SWJ2d 291, err 
ret no rev. err.—PHB» Inc. v. Goldsmith, Gy. 
Appw, 534 S.W*2d 196, err. ref. no rev. err.. Sup., 
539 SWOd 60—Overmyer v. Biot Realty Inc, 
ChrApp, 571 &W3d 381. 

Wash,—Bang v. Bang, 358 P2d 960, 57 Wash 2d 602- 
In re Guardianship of Freitas, 363 PTd 385, 58 
Washed 40a 
In Florida 

(4) Other natters. 

Fh—Roberts v. Roberts, App, 133 SoJZd 421—Dob¬ 
son y. Crews, App* 164 So2d 252, afU, Sopu, 177 
SoJd 202—Rice v, Fremow, App., 165 So2d 447 
-<ka*We Jains Reeky Corp. v. Sunshine Toy 
Center, fnc^ ApfX, 251 So^d 681. 

Purpose of atntnte 

QL—People r. American Nat. Bank & Trust Co., 203 
NJL2tf 897, 32 ffi.2d US. 

Nanwlt not prpyonfwf by ineffective cornier- 

HL—People X American Na. Bank A Trust Gx, 203 
NJE2d 897, 32 BL2d 115. 


Order of preclusion 

N Y —Barne v Metropolitan Mirror A Glass Co, 231 
NY.S2d 745, 35 Misc2d 1028. 
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33. N C—LayeU v Baker, 264 S.E 2d 406, 46 N.C. 
App L 

Where no jurisdiction of cross bill 

_Jacobson v Jones, 111 So*2d 408, 236 Miss 640. 

34, Mich—Granger v Lundberg, 189 N.W 2d 14, 32 
Mich. App 462 

N Y._Irrigation A Indus. Development Corp v Indag 

S.A., 353 N.Y.S.2d 471, 44 A.D 2d 543, motion 
den 324 N E.2d 555, 35 N Y.2d 958, 365 N.Y.S.2d 
177, affiL 337 N.E.2d 749, 37 NY.2d 522, 375 
N YJ5 2d 296 

Wosmger v. Berfond, 198 NY.S2d 799, 21 
Mtsc2d 786, motion den 202 NYS.2d 236, 10 
A.D,2d 966, mod. on oth. grds. 205 N Y.S 2d 183, 
11 A D.2d 817, affd. 214 N Y.S 2d 449, 9 N Y.2d 
742, 174 N.R2d 531 
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37* Cal.—Malick v. American Sav. A Loan Ass’n, 79 
CaLRptr. 499, 273 CA.2d 171 

La .—Resweber v Jacob, App., 125 So.2d 241. 

Mass.—Verdone v Verdone, 187 N.E2d 853, 345 Mass. 
773. 

Mo—Allstate Ins. Co. v. Woepke, App, 419 SW.2d 
506 

NY.—Globe Capital Corp. v East Coast Const Corp., 
263 N.Y.S.2d 437, 24 A D.2d 725. 

OkL—Davidson v, Rogers, 471 P 2d 455. 

Tex.—Quarles v. Glover, Civ.App, 335 S W 2d 446— 
Cross v. B A B Growers A Packers, Inc., Civ.App., 
364 S W.2d 450, err. ref. no rev err.—Sandefer v. 
Sandefer, Ov.App., 466 S.W 2d 31 

38* Gx—Griffin v. Lynn, 104 SE.2d 442, 214 Gx 
300—Howard v. Housing Authority of City of 
College Park, 140 S.E 2d 880, 220 Gx 648, 

Tex.—Thumann v Cooper Land Co, Civ App., 405 
S.W.2d 791—Sandefer v Sandefer, Civ.App., 466 
S.W.2d 31—Ex pane Helle, Civ App., 477 S.W.2d 
379. 
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40. Cal.—Michael v. Burge, 1 CalRptr. 183, 176 
C A-2d 128. 

Minn.—Independent School Dist. No 273 v. Gross, 190 
N.W.2d 651, 291 Minn. 158. 

OkL—Firestone Tire A Rubber Co v. Barnett, 475 P.2d 
167. 

Tex.—Ltpaey v Lipsey, App 10 Dist, 660 S.W.2d 149. 

Affirmative relief not sought 

Tex.—Thumann v. Cooper Land- Co., Civ.App., 405 
S W.2d 791—Ex parte Helle, Civ.App., 477 S,W.2d 
379. 

Factual basis for affirmative relief essential 
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460—Buckley A KissdofF v. Fddcos Realty Corp, 
315 N.Y.S.2d 732, 64 Misc.2d 718. 

N.C—Thigpen v. Piver, 246 SR2d 67, 37 N.C.App. 

382, cert, den., 248-SE»2d 257, 295 N.C 653 
Old —Qty Nat. Bank A Trust Co of Oklahoma City v 
Owens, 565 P.2d 4—Turley v Turley, 638 P.2d 
469. 

Enforcement 

N.Y.—Rosenberg v. 3130 Grand Concourse, Inc., 256 
N YJL2d 632, 23 AD.2d 555. 

Amount 

N.D-Hoffman v Berry, 139 NW.2d 529. 

Payment or tender 

IU.—Juen v, Juen, 297 N.E2d 633, 12 Hl.App.3d 284. 

Discretion not abused 

N.Y —Schimansky v. Nelson, 374 N Y.S 2d 771, 50 
AD 2d 634. 

As condition to new action 
Ga.—Couch v. Wallace, 292 S.E 2d 405, 249 Ga. 568— 
Little v Walker, 301 S.E.2d 639, 250 Ga. 854, on 
remand 306 S.E2d 433, 167 GaApp 89—Tucker 
v Mitchell, 314 S.E.2d 896, 252 Ga. 545. 

57. Fla.—Gokistem v. Great Atlantic A Pacific Tea 
Co., App., 142 So 2d 115. 

NY.—Reilly v. D’AnieDo, 221 N.Y.S.2d 536, 14 
AD 2d 918. 

Attorney’s fees 

(6) U.S.—City of Hankinson, N. D. v. Otter Tail 
Power Ca, D.C.N.D., 294 F.Supp 249, 

Alaska—Miller v. Wilkes, 496 P.2d 176 

Fla.—Giacheto v. Johnson, App., 308 So 2d 143. 

Md.—Colonial Carpets, Inc. v. Carpet Fair, Inc, 374 
A2d 419, 36 MdApp. 583. 

Mich.—Davis v Koch, 325 NW 2d 482, 118 Mich. 

App 529, 34 AL.R. 4th 772. 

Mont—Petritz v. Albertsons, Inc., 608 P.2d 1089, 187 
Mont. 102. 

Nev.—Desert Plaza Apartments, Inc. v. Freeman, 336 
P.2d 771, 75 Nev 170. 

N.Y.—Manddbaum v. L. N. Magazine Distributors, 
Inc., 280 N.Y.S.2d 753, 28 AD.2d 680. 

Utah—Lake Creek Irr Co v Clyde, 451 P.2d 375, 22 
Utah 2d 222. 

Wash.—Hall v. Stoke, 601 PJd 967,24 Wash.App. 423. 
Wis.—Dunn v. Fred A Mikkcbon, Inc, 276 N.WJd 
748, 88 Wis.2d 369. 
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59. Kan.—Peterson v. Gamey Const Co., 584 PJd 
1269, 2 Kan.App.2d 587. 

60. BL—Gdbert-Hodgnun, Inc. v. Chicago Thor¬ 
oughbred E nterprises, Inc., 308 NJL2d 164, 17 
IlLApp 3d 460. 

62. Anz,—Goodman v. Gorton, 447 FJd 230, W 
Am 538. 

NJ—Umoo Carbide Corp. v. Litton Precision Prod¬ 
ucts, Inc., 228 A2d 99, 94 XJSaper. 315. 

N.Y—VaHadares v. VaBadares, 438 N.YS.2d 810, 80 
AD.2d 244, mod. in part on oUl grds, 434NJL2& 
1050, 55 N.YJd 378, 449 N.Y S2d 683, affil m 
part 434 N.E2d 1054, 55 N.YJtf 388, 449 N.Y. 
S.2d 687, on remand, 455 N.Y^2d 162, 116 
Misc.2d 76, app. (fen. 467 N.Y.&2d 432; 97 
AD.2d 461. 

Discretionary power 

(2) Other statements. 

Alaska—Dome Laboratories v. Farrell, 599 P-2d 152. 
La.—Adams v Aetna Css. las. Co, App., 205 Sa2d 
118, afSL 214 So2d 148, 252 La. 798. 

Order not invalid for nonpayment 
La.—Adams v. Aetna Css. A Sur. Ca, 214 SoJd 148, 
252 La. 798. 
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62 S. Fla.—DeLuca v. Harnmaa, App., 402 So2d 
1205. 

§ £9. Operation and Effect 
Library References 
Pretrial Procedure <M>17-619. 

69. Ark.— CJS. faoted at length fas Austin v. Austin, 
409 S.WJd 833, 835, 241 Ark. 634. 

CaL—Lake v. Sterfing, 33 CaLRptr. 584, 220 CJUd 
35—Associated Convalescent Enterprises v. Carl 
Marks & Co, Inc, 108 CaLRptr. 782, 33 CA.M 
116. 

Fla.—Randle-Eastern Ambulance Service, hue. v. Vasts, 
360 So.2d 68. 

Ga.—Page v. Hobday Inns, Inc, 262 S.E2d 783, 245 
Ga. 12, on remand 266 S.E2d 809, 153 GaApp. 
357. 

Ind.—Fair Share Organization v. Kroger Co, 176 
NE.2d 205, 132 IndApp. 160. 

Mo.—Enngh Engineering Go, Inc. v. Rickhoff, App, 
605 S>WJd 173—Samtasd v. J. White Transp. Co, 
Inc, App, 675 S.WJd 92. 

Neb—Gebhart v. Tri-State Generation A Transmisrion 
Ass’ii, 149 N.WJd 41, 181 Neb, 457. 

Ohio—Torres v. Sears, Roebuck A Co, 427 NJEL2d 32, 
68 Ohio App2d 87, 22 0.0.3d 99. 

Dismissal and nonsuit 

(1) BL—Juen v. Juen, 297 N.EJd 633, 12 IlLApp 3d 

284. 

Abandonment of case 

N.C—Department of Tramp v. Combs, 322 S.E. 2d 
602, 71 N.CApp. 372. 

Rule not permitted to work a fraud 
Wash.—Kane v. South, 355 P-2d 827,56 Washed 799, 
84 ALJL2d 660. 

Voluntary dj—hnl of co wtffdiin 

Mo.—McHenry v. Brown, 388 S-WJd 797. 

Mere nonsuit not Anal judgment 

Fla.—Peaslee v. Mkhatski, App, 167 SoJd 242. 

Dismissal not operative at to codefendant 

Mich.—New York Gent R CO. v. Michigan Mi& 
Producers Ass'n, 143 N.W^d 59a 3 MfchApp. 
648. 

Not tenukmtion in all rttnations 

Am.—Spang v. Spring, 414 P-2d 769, 3 ArizApp. 381. 

Necessity of advisory jury 

Fku—Fears v. Lunsford. 314Stx2d 578. 

liability of parties not syndicated 

Ga.—Rowland v. Wickers, 209 RR2d 592, 233 Ga. 67. 



27 CJS 120 


39 DISMISSAL AND NONSUIT 

ige 376 

"icr toexiootfvry 75. D«1—Lehman » Naiional Union E!ec Corp, 

x—PHG, lac. v. Goldsmith, 539 S.W 2d 60 Ch„ 414 A 2d 824 


— h a rt tfftowkm action for summary )ndg- 

u—Hobgood ¥» Neely, 22* &E2Zd 30, 139 GaApp 
135, 

tw data not dhawtaed 

L—Gdgcr and Peters, lac v American Fletcher Nat 
Bade ft Trust Co., App., 428 RE 2d 1279. 
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H US.—City oC New Orieaas v. US., C.ALa., 371 
F-2d 21, cert. dm. 87 S.O 2076, 387 US 944, 18 
£JBcL2d 1330, refa. dea 88 S.CL 39. 

L Cross action 

(2) Other matters. 

to.— Ha nribun v. Webbrod, App., 3SS SW2d 277 
L Alaska—Sherry v. Sherry, 622 P.2d 960. 
rt—Campbell v. Coldcream Fisheries, lac, 322 
SLW^d 79, 230 Ark. 284. 

«.—ET1 Carp v Hammett, 262 SE.2d 211, 152 
GaApp. I. 

kL—B urnett v Camden, 254 NEJ2d 199, 253 lad 
354v rdh. den. 25S N E.2d 650, 253 lad. 354, cert 
den. 90 SLCt, 2202, 399 US. 901, 26 L.Ed.2d 556. 

Fan- Share Organization v Kroger Co, 176 
NJL2d 205, 132 lad. App. 16 a 
n.—LdBbac v Travelers Indem. Co, 263 So 2d 337, 
262 La. 403, on remand, App, 269 So.2d 250. 
4a—CJS. cited in Razed v. Grattan, App, 369 
S.W Id 882, 886—Samlaad v. 3. White Tramp. 
Co-, Inc., Apm 675 S.Wj2d 91 
LY —American Progressive Health Ins. Co, of N Y v. 
Chattier, 180 N.YJSJd 181,6 AD.2d 579—Rosen^ 
berg v. 3130 Grand Concourse, Inc, 26 N.YS.2d 
632, 23 A.D 2d 555. 

LC—Gnfiedge v Yoon*. 130 S.E.2d 695, 242 SC 287. 
rex.—Allied Finance Co. v. Shaw, CtvApp., 359 
S.WJd 168. 

“proupectfre appBcatkm” 

Uaska—Farrd By and Through Farrell v Dome Lab¬ 
oratories, a Division of Miles Laboratories, Inc, 
650 PAim 

rX5L CaL—Sfcefly v. Rickman, 89 CaLRptr. 556, 10 
CA3d 844 

4o.—CJJS. died la Roam v. Grattan, App., 369 
S.WA1 882. 886. 

4dx—Gieakr v. City of Omaha, 123 N W-2d 650, 175 
Nek 706. 

rex.—Boswefi, O'Toole, Dam and Pickering v. Town¬ 
send, CSvAppL, 546 S.WA1 m 
fX Cat—CJS. died in Grant v. Board of Medical 
Examiners, 43 CaLRptr. 270, 275,232 C A.2d 820. 
ind.—Fan Share Organization v. Kroger Co., 176 
REJd 205, 132 IntLApp. 16a 
dX^-MdEacheni v. MiMer, 151 S.R2d 209, 268 N.C 
591. 

(1) Tex—Alfied Finance Co. v. Shaw, Ov.App., 359 
LWJd 168—Knapp v. Knapp, GvApp, 386 S.W.2d 
i3a 

(2) Tex—Bukcom v. Hy-Lay Hatcheries, Inc., Civ. 
Vpp, 355 S.WA1 754-Cape Oil Co. v. Williams, Qv. 
4pp, 427 S.WSd 122—Intemattonal Shelters, Inc. v. 
Pmdmrst lav. Corp^ CrvApp^ 474 S.WA1 497, err. 

lam. 

(3) Other matters. 

rex—Hawkins v. Hawkins, OvApp., 515S.W.2d 738, 

rexe-hfeofiaar v. Plans Ins. Cou, App. 7 Disx, 660 
S.WA1845. 
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Wv Gx—Riddle v. Riddle; 118 &E2d 83, 216 Ga. 
549—Jones v. Jones, 199 S^2d 239,230 Ga. 738. 

Dffrndanfi notion to tiniM wife p^judicc 
Ma—Sanfaad v. J. White Tramp Co, lac, App. 675 
SJWJin 


Tex,—Bnggs v Fretw.iv Park Development Co, Civ 
App, 366 S W 2d 270, err ref no rev err 
75J5, Cal —Industrial Indem Co v Great American 
Ins, Co, 140 Cal Rptr S06, 73 C A 3d 529 
Tex—Sandefer v Sandefer, Civ App, 466 S W 2d 31 

76. Ark—Sims v Indiana Lumbermens Mut Ins 
Co., 571 S W.2d 435, 264 Ark 325 
Cal —Ember v. Ensher, Alexander & Barsoom, Inc, 9 
Cal Rptr. 732, 187 C A 2d 407—Skeily v Richman, 
89 Cal Rptr 556, 10 C.A 3d 844 
Fla—Florida East Coast Ry Co v Lewis, App, 167 
So 2d 104. cert, den P7 So 2d 334—Bnner v 
Gilmore, App, 229 So 2d 874 
Ga—Rowland v. Vickers, 209 S E2d 592, 233 Ga 67 
I1L—Paoh v Zipout, Inc, 157 N E 2d 79, 21 Ill App 2d 
53. 

Iowa— CJS. cited in Wmdus v Great Plains Gas» 116 
N W 2d 410, 416, 254 Iowa 114—Trenery v Win- 
Wig, 186 NW2d 636 

Md—Williams v Snyder, 155 A 2d 904, 221 Md. 262, 
rcarg. den 157 A 2d 265, 221 Md 262 
N M.—Montoya v City of Albuquerque, 476 P.2d 60, 
82 NM 90 

Okl — CJS. quoted at length in Goins v Fox, 332 P,2d 

220, 222 

Tenn.—Hale v. State Farm Mut Ins Co., 474 S W 2d 
905, 225 Tenn. 620—Stewart v University of Ten¬ 
nessee, 519 SW2d 591 

Tex—Webb v Jorns, 488 SW,2d 407, app after re¬ 
mand 530 S.W.2d 847, err ref no rev err 
Brown v Nelms, Civ App, 374 S.W 2d 917- 
Hams v. Shot well, Civ App, 490 S W 2d 860— 
Sheppard v State Farm Mut Auto, Ins. Co, Civ 
App, 496 S.W 2d 216 

The words “without prejudice”, etc. 

(2) Other matters 

Fla.—Rowe v Silver, App , 166 So 2d 238. 

Ill—Liddell v Smith, 213 NE 2d 604, 65 Ill App 2d 
352 

Kan.—City of Wellington v Miller, 438 P2d 53, 200 
Kan 651. 

N.Y.—Kret v. Gergely, 393 NE2d 1040, 47 N Y 2d 
990, 419 N Y S 2d 967 

Purpose of role of procedure 
Iowa—Mensmg v Sturgeon, 97 N W 2d 145, 250 Iowa 
918 

Kan.—City of Wellington v Miller, 438 P 2d 53, 200 
Kan. 651 

Valid and subsisting judgment 

Md.—Mildred Davis, Inc. v. Hopkins, 169 A 2d 450, 
224 Md 626 

Assignee of claim may sue 
CaL—-Pioo Citizens Bank v Tafco Inc, 19 Cal Rptr. 
905, 201 CA2d 131 

Dismissal on condition costs be paid 
Fla.—Rowe v. Silver, App, 166 So 2d 238 
Ga.—Gner v. Wade Ford, Inc, 219 SE2d 43, 135 
GaApp 821 

Erroneous nonsuit 

Fla.—Cook v Lichtblau, App, 176 So.2d 523 

New suit barred only where “notice of dismis¬ 
sal” 

Ohio—Graham v. Pavanm, 458 N.E.2d 421, 9 Ohio 
App.3d 89, 9 O.B R. 140. 
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77. Mo.—Max v. Spaeth, 349 S W 2d 1 

77.5. Fla.—Southern Am Fire Ins Co v. Pontiac 
Holding Co, App, 190 So.2d 813 

78. CaL—Crosswhite v. American Ins Co, 38 Cal. 
Rptr. 412, 392 P 2d 5 

La.—Craddock v, Crowe, App, 388 So.2d 69. 

Miss.—Lee v. Wiley Buntin Adjuster, Inc, 204 So,2d 
479. 

Tex—Seguin Trailers, Inc v Sullair of Houston, Inc., 
Gv.App., 562 S.W 2d 540, 


Issues not litigated 

\.c —Nelson v Patrick, 293 S E 2d 829, 58 N C App. 
546, app after remand 326 S.E 2d 45, 73 N C App 
1. 

Tex —West v Plantation Hills, Inc, App, 497 S W 2d 
460 

Not entitled to better position or worsen posi¬ 
tion of adverse party 

Tex —McCormick v Hines, Civ App, 498 S W 2d 58, 
err dism 

A voluntary dismissal does not hold 
the same rank as a final judgment 
after a trial of controverted issues of 
law or fact. 781 

78.1. Cal.—Cook v. Stewart McKee & Co, 157 P 2d 
868, 68 C.A 2d 758—Lake v Sterling, 33 Cal. 
Rptr 584, 220 C A 2d 35. 
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78.5. Cal—Campbell v Security Pac Nat Bank, 133 
Cal Rptr. 77, 62 C A 3d 379. 

Fla.—Tinsley v. McDonald, App., 378 So 2d 816 
Idaho—Green v Gough, 539 P2d 280, 96 Idaho 927 
Iowa—Employers Mut. Cas Co v. Hanshaw, 176 
N.W 2d 653. 

La.—Jefferson Downs, Inc v American General Ins 
Co, App., 214 So 2d 244, writ issued 216 So 2d 
308, 253 La. 65, app dism 236 So 2d 27, 256 La. 
244 

Mmn—Butkovich v O’Leary, 225 NW.2d 847,. 303 
Minn, 535 

Mo —Hubbard v U.S Fidelity & Guaranty Co, App, 
430 S W 2d 607. 

Mont —State ex rel City of Havre v District Court of 
Twelfth Judicial Dist In and For Hill County, 609 
P 2d 275, 187 Mont 181, cert den 101 SCt 219, 
449 U.S 875, 66 L Ed 2d 97 
N.Y —Franklin Nat Bank of Long Island v Clark, 217 
N.Y S.2d 615, 31 Misc.2d 185 
S.C—CJJS. cited In Freeman v McBee, App., 313 
SE2d 325, 327, 280 SC 490 

Pursuant to agreement 

(2) Dismissal not involuntary. 

Ill —People v Loevy, 275 N E 2d 434, 2 III.App 3d 407 
Terminates right of action 
N.C.—Ottmger v Chromster, 185 S E.2d 292, 13 N C 
App, 91, 

Effect of court rule 

(1) A dismissal “with prejudice” entered by plaintiff 
because of a settlement is not voluntary with respect to a 
rule that a voluntary dismissal shall be without preju¬ 
dice unless otherwise stated—Mensmg v. Sturgeon, 
Iowa, 97 N W.2d 145, 250 Iowa 918. 

(2) Under some rules a dismissal thereunder is with¬ 
out prejudice unless otherwise specified 

Fla —Lomelo v American Oil Co, App., 256 So 2d 9 
Mich—Hoffman v Campbell, 341 N.W.2d 246, 129 
Mich App 114. 

(3) Dismissal over objection of plaintiff only after 
hearing on merits 

Md.—Byron Lasky & Associates, Inc v. Cameron- 
Brown Co, 364 A,2d 109, 33 Md.App. 231 

What law governs 

Hawaii—In re Campbell’s Estate, 382 P2d 920, 46 
Haw 475 

78.10. Cal—Ensher v. Ensher, Alexander & Bar¬ 
soom, Inc, 9 CaLRptr 732, 187 CA.2d 407 

Discontinuance held to be with prejudice under 
the circumstances 

Cal.—Campbell v Security Pac Nat. Bank, 133 Cal 
Rptr. 77, 62 C A 3d 379 
N.Y —Bruckner v Bruckner, 209 N Y S 2d 347. 

78.15. U S —Maddock ft Miller, Inc v Mayer China 
Co, DCNY, 241 FSupp. 306, revd on oth 
grds, CA, 365 F.2d 98 

Cal —Ensher v Ensher, Alexander & Barsoom, Inc, 9 
Cal Rptr 732, 187 C A 2d 407. 
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La-—Securities Finance Co v Washington, App, 195 
So.2d 733 

N.Y.—Brown v. Bullock, 235 N Y S 2d 837, 17 A-D.2d 
424 

Okl.—Glens Falls Ins. Co v. Johnson, 403 P 2d 229. 

Mechanism for terminating action 

Mo—Denny v Mathieu, 452 S W.2d 114 

78.20. Mont.—State ex rel. City of Havre v District 
Court of Twelfth Judicial Disl In and For Hill 
County, 609 P.2d 275, 187 Mont 181, cert den. 
101 S.Ct. 219, 449 U.S. 875, 66 L.Ed.2d 97. 

78.25. N. Y.—Kret v. Gergely, 407 N Y S 2d 578, 64 
A.D.2d 692, affd. 393 N.E2d 1040, 47 NY 2d 
990, 419 N Y.S2d 967. 

79. Cal—Eddings v. White, 40 CalRptr. 453, 229 
C.A.2d 579—Roski v. Superior Court of Los An¬ 
geles County, 95 Cal.Rptr 312, 17 CA3d 841 

Conn.—Commission on Human Rights and Opportuni¬ 
ties v. Magnello, Cir. A.D., 266 A.2d 76, 6 Conn. 
Cir 91. 

Fla.—Randle-Eastern Ambulance Service, Inc v. Vasta, 
360 So.2d 68. 

Miss.—McNcdey v. Blain, 255 So 2d 923 

Old —Firestone Tire & Rubber Co v. Barnett, 475 F,2d 
167. 

Tex.—Ex parte Hdle, Civ.App., 477 S W.2d 379. 
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80. Cal—Eddings v. White, 40 CalRptr. 453, 229 
C.A.2d 579—Egly v. Superior Court for Los An¬ 
geles County, 86 Cal Rptr. 18, 6 C A 3d 476—As¬ 
sociated Convalescent Enterprises v. Carl Marks & 
CO., Inc, 108 CalRptr. 782, 33 CA.3d 116 

Ind.—State ex rel Cunningham v. Circuit Court of 
Hancock County, 180 N.E2d 527, 242 Ind. 571. 

N.Y.—Cohen v Birch wood Park French Dry Cleaners, 
Inc., 236 N.Y.S.2d 24, 18 A D.2d 688—Denberg v. 
Denberg, 253 N.Y.S.2d 573, 22 AD.2d 65, motion 
den. 205 N.E.2d 196, 15 N Y,2d 721, 256 N Y.S 2d 
930, affd. 207 NE.2d 610, 15 N Y.2d 998, 260 
N.Y.S.2d 15. 

81. Colo.—Alexander v. Morrison-Knudsen Co, 444 
P.2d 397, 166 COlo. 118, cert den. 89 SCt. 715, 
393 U.S. 1063, 21 L.Ed.2d 706 

81 A Chi—Eddings v. White, 40 Cal Rptr. 453, 229 
CA.2d 579. 

Ga.—Bufford v. Fanners and Merchants Bank, 138 
S.R2d 609, 110 Ga.App. 393. 

Miss.—McNcdey v. Blain, 255 So 2d 923. 

Attorney's fees 

N.M.—McCuisrion v. McCuistion, 385 P.2d 357, 73 
NM. 27. 

81.10. Fla.—Hutchins v. Qty of Hialeah, 196 So.2d 
741, on remand 197 So.2d 834, app. after remand 
215 So 2d 496 

Salcedo v. Southeastern Natural Gas Co., App., 
171 So.2d 398. 

Dismissal with prejndice 

(3) Joint tort-feasors. 

Ga.—Garrett v. Garrett, 197 S.EJd 739, 128 GaApp 
594. 

Md.—Associates Discount Corp. v Hillary, 278 A.2d 
592, 262 Md. 570 

82. Rule held inapplicable 

N.Y.—Headley v. Noto, 256 N.Y.S.2d 750, 45 Misc.2d 
284, affd. 261 N.Y.S 2d 846, 24 AD.2d 493. 

Statote construed 

Ga.—Kraft v. Forest Park Realty & Ins. Co., 142 
&E. 2d 402, 111 GaApp. 621—Fowler v. Aetna 
Caa. A Sur. Co., 283 S.E2d 69, 159 Ga-App. 190. 

Abase discretion not shown 

N.Y.—DeMwo v. Coppola, 435 HYS2d 360, 80 
A.D.2d 551. 
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83. Pnrpoee of ride 

N.Y.—Headley v. Noto 256 N.Y5.2d 750, 45 Mao2d 
284. affe. 261 N Y.S 2d 846, 34 A.D.2d 493. 


DISMISSAL AND NONSUIT § 40 

Pag* 385 

Right to invoke role held not waived 
Cob.—Alexander v. Momson-Knudsen Co., 444 P 2d 
397, 166 Colo 118, cert den. 89 S.Ct 715, 393 
U.S 1063, 21 LEd.2d 706. 


83.5. Mo.—Davis v. Holder, App., 568 S.W.2d 565. 
Dismissal following quashing of «—om 
Utah—Bnmhall v. Seagull Inv. Co, 479 P2d 468, 25 

Utah 2d 201 

“Second dismissal” rate not applicable 
Mo—Norris v Johnson, App., 599 SW.2d 90 
N.C.—Parrish v Uzzell, 255 S.E.2d 219, 41 N.CApp. 
479. 

85.5. Iowa—Hamdorf v. Come, 101 NW.2d 836. 

87. N.M—Telephonic, Inc. v. Montgomery Plaza 
Co, Inc, App., 534 P.2d 1119, 87 N.M.,407. 

88. Ark —Rolfe v. French, 491 S.W2d 383, 254 Ark. 
62. 

Ga—Gnffin v. Lynn, 104 S.E2d 442, 214 Ga. 300 
Wilson v. City of Atlanta, 120 S.E 2d 633, 10(3 
GaApp, 820 

III—Wilson-Jump Co v. McCarthy-Hundoeser and As¬ 
sociates, Inc, 405 N E 2d 1322, 40 IHDec. 230, 85 
IllApp 3d 179 

Iowa—In re McClintock’s Estate, 118 N.W.2d 540, 254 
Iowa 593 

Kan —Buckley v. Buckley, 350 P.2d 44 , 186 Kan. 365. 
La.—Resweber v. Jacob, La., 125 So.2d 241 
Md.—Edmunds v. Lupton, 252 A.2d 71, 253 Md. 93. 
Neb.—Dawson v Papio Natural Resources Di SL, 313 
N.W 2d 242, 210 Neb. 100, op. supp, 316 N.W^d 
311, 210 Neb. 612- 

N.H.—SawteDe v. Tatone, 201 A-2d 111, 105 N.R 
398—Tappan v Shaw, 306 A2d 762, 113 NR 
353. 

Ohio—Abbyshire Const. Co. v. Ohio Civil Rights 
Comm., 316 NE.2d 893, 39 Ohio App,2d 125. 
Okl.—Southeast Veterinary Hospital, Inc. v. Fmgerhn, 
470 P 2d 1006. 

Tex.—Molmar v. Plains Ins. Ckx, App. 7 Dwt., 660 
S W2d 845 

Allied Finance Co. v. Shaw, CivApp., 359 
SW.2d 168—Andel v. Eastman Kodak Co„ C5v. 
App., 400 S.W.2d 584—State v. Roberson, Civ. 
App, 409 S.W.2d 872—Fuller v. Middleton, Civ. 
App, 453 S W.2d 372, err. ref. no rev. err.—Sande- 
fer v. Sandefer, Civ.App., 466 SWJd 31—McCor¬ 
mick v Hines, Civ App., 498 S.W.2d 58, err. dtsm. 
—PHB, Inc. v. Goldsmith, Civ App., 534 S.W.2d 
196, err. ref. no rev. err. Sup., 539 S.WJ2d 60. 

Purpose of role 

Tex—State v. Roberson, Civ.App., 409 S.W.2d 872. 
Wording of order ineffective 
Ill—Callen v Koretzky, 279 NJL2d 502, 3 HLAppJd 
683. 
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89. Utah—Bennett Motor Ca v. Lyon, 380 P-2d 69, 
14 Utah2d 161. 

Wash.—Kamatz v. Murphy Pac. Corp., 503 P.2d 1145, 
8 WashApp. 76. 

9L N.C.—Pryse v. Stndd&nd Lumber and Bldg. Sup¬ 
ply, Inc., 311 S.E2d 598, 66 N.CApp. 361. 

92. Hawaii—Land v. Highway Const Co, Ltd., 645 
P.2d 295, 64 Haw. 545 

N Y.-CJ.S. cited in Felice v. St Agnes Hospital, 411 
N Y.S 2d 901, 904, 65 AD.2d 388. 

The court's endorsement of the word 
“Approved" on a stipulation for discon¬ 
tinuance and dismissal of an action 
with prejudice is not tantamount to an 
order dismissing the action in dis¬ 
regard of the rights of parties who did 
not sign the stipulation. 92 - 5 

92*5. Hawaii—Mackenzie v. Sun Cboo Choi, 387 
P.2d 475, 47 Haw. 298. 

Mass.—Gracd v. Buckley, 435 N.E2d 655, 13 Mass. 
App. 1081. 
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93. La.—Trainer v. Universal Box 4k Packaging Corp-, 
App., 272 Sold 435. 

94* La.—Trainer v. Universal Box & Packaging Corp., 
App, 272 So.2d 435. 

Tex.—State v. Robertson, Civ App., 409 S.W2d 872. 

95. OkL—Swm-Sigkr, Inc. v. Black, 414 P J2d 300. 

96. Ga.—Powell v Wfflaaso®, 155 S.E2d 400, 223 
Ga. 377 

EL—St Junes Dormitory, Inc. v. Site, Ino, 368 N.E2d 
929, 11 HLDec. 321, 53 IHAppJd 120. 

La.—Scfceaennann v. ABstate Ins. Gx, 212 So2d 504. 
Qty of Chicago v. Westpfaakn, 238 NJEL2d 225, 
95 CLApp^d 331. 

Me—State v. Northern Products, Loo, 440 AJd 1070. 
Neb.—Giesfcr v. City of Omaha, 123 N.W.2d 650; 175 
Neb. 706. 

Okl—Davidson v Rogers, 471 PJ2d 455. 

97. Geaenridcnal 

Iowa—Witt Mechanical Contractors, Inc. v. United 
Broth, of Carpenters and Joiners of America, Local 
772 (AFJL-CLO.X 237 N.W.2d 450. 

99. Neb.—Gkder v. Oty of Omaha, 123 N.W^d 650. 

Clamiant becomes virtually plaintiff 
in all thing s save name, 15 an d fa** the 
burden of establishing his claim by a 
preponderance of the evidence. 1 *® 

L5. Kan.—Venable v. Dutch, 15 P. 52a 37 Kan. 
515—Buckley v. Buckley, 350 P.2d 44, 186 Kan. 
365. 

Ud. Kan.—Venable v. Dutch, 15 P. 52a 37 Kan. 
515—Buckley v. Buckley, 350 TM 44, 186 Kan. 
365. 

$ 40. Setting Aside and Reinstating 
Cause 

Library References 
Pretrial Procedure <®»520. 
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4. Cal—Converse v. Jbdm, 1 CalRptr. 777, 176 
CA2d 638—Mdurire v. Superior Court for Los 
Angeles County, 125 CaLRptr. 379, 52 CA3d 
717. 

Conn.—Commission on Htunum Rights and Opportuni¬ 
ties v. MngnoOo, OrAJX, 266 A2d 76, 6 Coon. 
Or. 91. 

FR—Cooper v. CarroB, App^ 239 So Jd 511. 

Mo.—Harrison v. Wewtwod, Apm 358 S.WJd 277 
Pa.—Matthews v. J. W. Jaeger Co, 42 West 189— 
Ginsburg v. Wsdatf, 38 D. & C2d 255,114 PXJ. 
41—Caunaicheb v. Pinkston, 41 D. & C2d727, 54 
Dd.Co.243. 

SJ>.—Overaag v. City of Ddl Rapids, SJX, 319 
N.WJd 171. 

Tex.—Pierce v. Terra Mar Co n sultants, lno, CfaApm 
56j6 S W.2d 49. 

Wash.—Morgan v. Burks, 563 PJd 126a 17 Wadi. 
App. 193. 

Order mmc pro tone 

m.— Mayian v. YeSow Cab Co, 211 N.E^d 551, 63 
HlApp2d449. 

Party or legal representative 

Cal—Rosla v. Superior Court of Los Angeles County, 
95 CalRptr. 312, 17 CAJd 841. 

No absolute right in plaintiff 

Or.—Morphct v. Motpbet, 502 P.2d 255, 263 Or. 311. 

No absolute right 

Or.—-Sacked: v. AfitchdB, 505 P-2d 1136,264 0c. 396 

Between depende nts 

Pa.—Martmefii v. MuBoy, 299 AJd 19, 223 PaSuper 
13a 

No reinst at emen t by imw i M picadiag ' * 

Tex-—UK. Hddky and Guaranty Ca v. B e uhfe r, Ck , 
App*. 597 SMJd 523. 
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l—A ndersen v. Lowgoy, App^, 354 So2d 951, 
. den- 366 So2d 396. 

3ege of dismissal and renewal 
tot apply to void cases, but does 
to allow renewal where previous 
was merely voidable. 41 * 

Si.—Kemmidas v. Department of Honan Re- 

■cm, 250 KEJd 560^ 147 GaApp. 820 

-Matthew* v. Riviera BqpMjWPcat, lac., 264 

L2d 318, SUGaApivSTa 

yin v. Ydtow Cab Co, 211 N.E.2d 551, 63 

kppJdm. 

ixa«aae Tice ft Robber Co, v. Barnett, 475 P.2d 

ttttew* v. J. W, Jaeger Co, 42 Wot 189 
to set aside 

t-Uademood v Yeflow Cab Co, 268 N E.2d 
l HLAppJ2d 449. 
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fihhmd v. Sabade, 350 N.E.2d 90, 39 IH.App.3d 
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ceea Crane ft Concrete Services, Inc., App., 371 
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L2d 609, 110 GaApp, 393. 

xvia ft Sons, Inc. v. Matbys, App., 409 N.£2d 

15. 

Moore v. Young, 139 S.E^d 704, 263 N.C 483. 
onb v. Madack, bac^ 447 A.2d 1122, 68 Pa. 
uwMl 48, 

L—Gherman v. Gaftnrn, 96 CaLRptr. 424, 18 
A-3d 1046. 

tSch Motors, Inc. v. Loyd Cole Produce Exp., 
x, Appu , 244 So2d 526. 

State ex reL Cunningham v Grant Court of 
uncock County, 180 NJEJd 527, 242 Ind. 571. 

Wise v. Brock, 362 P-2d 15, 188 Kan. 252. 
L—Goodman v. Poland, D.CMtL, 395 F^npp. 

sa 

4cKfobin v. Fnjarck, App.. 385 Sa2d 724. 
vde g art v. Rnh^Probjarinift Lake's Medi- 
I Center, 397 NJE2d 432, 33 ULDec. 926, 78 
AppJd 538. 

Gardner v. Board of Ed_, Central School Dist 
u 1 Tom of Saugeroes, et aL, 279 N.Y^2d 
U 28 A-DJ2d 616. 

■t power 

Mar matters. 

G oo dman v. Gordon, 447 PJ2d 2% 103 Ariz. 
L 

iarrison v. Wefobrod, App., 358 S.W.2d 277 

-Time 
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LY.—Haatverk v* CSty of New York, 222 N.Y. 
2d 243b 31 Mwc2d836. 
aL—Converse v. JosSa, 1 CaLRptr. 777, 176 
JL2d 638—Davies v. Superior Court for San 
iea» Cboaty, 39 ChLRptr. 693,228 CAJd 535. 
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dUrad Davis, lac. v. Hopkins, 169 AJd 450, 

I MdL 626L 
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CoL—Whittier Union High School Dist v Superior 
Court, Los Angeles County, 136 Cal Rptr 86, 66 
CA 3d 504 

§ 42. -Grounds 

Library References 
Pretrial Procedure <£=520. 

16. Ill —Village of Arlington Heights v American 
Nat Bank and Trust Co of Chicago, 391 N E.2d 
108, 28 IH-Dec. 909, 72 IU.App 3d 744 

Mms.—Botkovsch v O’Leary, 225 N.W2d 847, 303 
Mum. 535. 

Mo.—Reed v. Mirts, App, 437 S W 2d 719 
Pa.—Kline v. State Public School Bldg Authority, 72 
Daspfa. 210, app quashed 152 A 2d 455, 396 Pa. 
281—Burdumy v Ohio Cas. Ins Co, 24 D ft C.2d 
623, 49 Del 48—Baumhaft v New York Under¬ 
writers Ins. Co., 52 Lux.Reg. 290—Kline v Fraley, 
76 York 12 

Dfecoattnia&ce that Is prejudicial to rights of 
others, etc. 

(2) Similar statements. 

Pa-—Gmsburg v Hilsdorf, 38 D ft C2d 255, 114 
P.LJ 41. 

Wash —Dooley vUL Steel Corp, 39 Wash 171 
Canse of adka properly reinstated 
Pa.—KJhae v. State Public School Bldg Authority, 152 
A-2d 455, 396 Pa. 281. 

DucoBtunance properly stricken 

Pa.—Winebwg v. Hess, 35 D. ft C.2d 187, 55 Luz.U 
Reg. 137—Gmsburg v Hilsdorf, 38 D ft C.2d 255, 
114 P.LJ. 41. 

Application for dismissal not in writing 

Nev,—Monroe Ltd. v Central Tel Co., Southern Neva¬ 
da Division, 538 P.2d 152, 91 Nev. 450 
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17. Ga.—Kinney v. Miller, 150 S.E2d 723, 114 Ga. 
App. 244. 

23. Minn.—Butkovkh v O’Leary, 225 N.W.2d 847, 
303 Mum. 535. 

24. Dismissal not set aside 

Ga.—Wilson v. N. E. Isaacson of Georgia, Inc, 229 
SE2d 29, 139 Ga App. 582 
Nev.—Brown v. Fletcher, 395 P2d 525, 80 Nev. 415 

25. Pa.—Gmsburg v. Hilsdorf, 38 D ft C 2d 255, 114 
PXJ. 41. 

26.10. Fla.—Shampaine Industries, Inc v. South Bro¬ 
ward Hospstal Dist., App. 4 Dist., 411 So.2d 364. 
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35. La.—Harper v Cdotex Corp., App, 183 So 2d 
350, appfacahon den 185 So 2d 530, 249 La. 123. 
Nev.—Monroe, Ltd. v Central Tel Co, Southern Ne¬ 
vada Division, 538 P 2d 152, 91 Nev. 450. 

Pa.—Lauterbach v. Lauterbach, 195 A 2d 159, 202 
PaJSoper. 260 

The remedy in the case of filing of 
repeated vexatious lawsuits does not 
lie in preventing the reinstatement of 
dismissed causes. 3910 

39.10. State ex rel Dishman v. Gary, 359 SW.2d 
456, 163 Tex. 565. 

§ 43. -Application and Notice, 

and Proceedings Thereon 

Library References 
Pretrial Procedure <s»520. 

4ft. Pa.—Drobny v Trustees ofF. H. Buhl Club, 10 
D. ft C2d 84. 

Motion to take off nonsuit has bo function 


403. Iowa—Moravek v. Davenport Community 
School Dist., 262 N.W 2d 797—Prouty v. Clayton 
County, 264 N.W 2d 761. 

Minn—Butkowch v O’Leary, 225 N.W.2d 847, 303 
Minn 535. 

Wash—Morgan v Burks, 563 P.2d 1260, 17 Wash 
App 193 

Abuse of discretion held not shown 
Or—Sackett v. Mitchell, 505 P.2d 1136, 264 Or 396. 
Pa.—Thomas v Hempt Bros, 167 A 2d 315, 402 Pa 
369 

W Va.—Royal Furniture Co v City of Morgantown, 
263 S E.2d 878, 164 W Va 400, reh den. 

40.10. NY.—Young v Witherspoon, 230 NYS2d 
763, 35 Misc2d 737, affd. 238 NYS2d 664, 18 
AD2d 1055 

41. Record presented justified denial of relief 
sought 

Cal —Converse v. JosJin, 1 Cal Rptr. 777, 176 C.A 2d 
638 

25. Fla.—Conner v. Wagner, App, 135 So.2d 441. 
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46. No need -to refile pauper’s affidavit to 
renew action 

Ga.—McKenzie v Seaboard System R.R., Inc, 326 
SE2d 502, 173 Ga.App. 402 
49. N Y —Gardner v Board of Ed, Central School 
Dist No 1 Towns of Saugerties, et al, 279 N Y. 
S 2d 794, 28 A.D.2d 616. 

An order denying a motion to vacate 
a dismissal order does not suspend the 
effect of the dismissal order or its fi¬ 
nality, unless or until it was actually 
vacated. 515 

51.5. Ill.—City of Palos Heights v Village of Worth, 
331 NE.2d 190, 29 Ill App 3d 746 

§ 45. In General 

Library References 
Pretrial Procedure <£=531, 533. 

57. Iowa—Poole v. Putensen, 274 N.W 2d 277. 

Me.—Fitch v Whaples, 220 A.2d 170 

Utah—Power Tram, Inc. v. Stuver, 550 P.2d 1293. 

Summary disposition 

Ul—Stanley v. Chastek, 180 NE.2d 512, 34 IIlApp2d 

220 . 

(2) Other matters 

Anz.—Arnold v. Van Ornum, 417 P.2d 723, 4 Anz. 
App 89. 

N.M.—George M Morris Const Co. v. Four Seasons 
Motor Inn, Inc., 567 P.2d 965, 90 NM. 654. 
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57.5. Anz —Spnngfidd Credit Union v. Johnson, 599 
P.2d 772, 123 Anz. 319. 

58. Mont—Whitcraft v. Semenza, 399 P 2d 757, 145 
Mont. 94. 

Tex.—Younkman v. Kreager, Civ App., 548 SW2d 
817. 

59. Mo—Myers v Moreno, App, 564 S.W2d 83. 
Judgment on the pleadings 

Fla.—Bradham v. Hayes Enterprises, Inc., App, 306 
So 2d 568 

§ 46. Power to Order Nonsuit or to 
Dismiss 

Library References 
Pretrial Procedure e=531, 583, 
671. 

63. Conn.—Signal Center Electronics, Inc. v. Hcaly, 
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Ind—Cbok v. Hemng, 162 NE2d 108, 130 IndApp. 

Miss.—Yancy v City of Oxford, 181 So 2d 912, 254 
Miss 636 

Mo.—Poston v Clarkson Const. Co., App, 401 S W 2d 
522. 

Okl —Board of Governors of Registered Dentists v 
Melton, 428 P.2d 205, 

65, Or.—Oregon State Bar v. Gilchrist, 538 P 2d 913 
272 Or. 552. 

66. Fla.—Houston v. Caldwell, 359 So 2d 858 

Ga.—Vaughan v. Car Tapes, Inc, 217 S.E.2d 436, 135 

GaApp. 178, 

Ind.—Noblitt v. Metropolitan Plan Commission of Mar¬ 
ion County, App, 190 NE2d 664, 136 IndApp. 
628—Noblitt v. Metropolitan Plan Commission of 
Marion County, App., 190 N.E2d 665, 136 Ind 
App. 625. 

N.Y.—Moms v Herman Reich, Inc., 184 NYS2d 
263, 17 Misc2d 216. 

Pa —Scott v. Permar, 9 Bucks 282. 

Wis.—Latham v. Casey & King Corp, 127 N.W 2d 225, 
23 WIs.2d 311—Alexander v Fanners Mut Auto. 
Ins. Co, 131 N.W. 2d 373, 25 Wis.2d 623—Fehren- 
bach v. Fehrenbach, 167 NW2d 218, 42 Wis.2d 
410—Hauer v. Chroton, 168 N.W 2d 81,43 Wis.2d 
147. 

Effect of statute 

Ark.—Cowan v. Patrick, 448 S.W.2d 336, 247 Aric. 886. 

Motion not favored 

Ind.—Sacks v. American Fletcher Nat. Bank & Trust 
Co., 279 N E.2d 807, 258 Ind 189. 

Mich.—Ceplrn v. Bastian Blessing Co., 282 N W.2d 380, 
90 Mich.App. 527. 

Power should not be lightly indulged in 

Ind.—Fannelli v. Campagna, 338 N.E.2d 299, 166 Ind. 
App. 587. 

Unusual circumstances 

Ala.—Hodges v. General Shale Products Corp., 346 
So.2d 416 
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67. La.—Lewis v. New York Fire & Marine Under¬ 
writers, Inc., App, 233 So 2d 743 

Purpose of statute 

III.—Millan v. Seibt, 364 N.E.2d 521, 7 Ill Dec 360, 49 
Ill.App.3d 506. 

Mich.—Robinson v. Emmet County Road Commission, 
251 N.W.2d 90, 72 MichApp. 623. 

67.5. Cal.—Haase v Gibson, 3 Cal.Rptr. 808, 179 
C.A2d 259 

67.10. Ind. — Cook v Hemng, 162 N.E.2d 108, 130 
IndApp. 72—Manring v. Hodson, 234 NE.2d 
870, 142 IndApp. 356. 

Iowa—Baty v. City of West Des Moines, 147 N W.2d 
204, 259 Iowa 1017. 

$ 47. Statutory Provisions 
Library References 
Pretrial Procedure o»532. 

69. Ga.—Fulton County v. Corporation of Presiding 
Bishop of Church of Jesus Christ of Latter Day 
Samts, 212 SE.2d 4S1, 133 GaApp 847. 

Iowa—Walker State Bank v. Chipokas, 228 N.W.2d 49. 

Or.—Farris v. U.S. Fidelity and Guaranty Co, 542 P.2d 
1031, 273 Or. 628. 

Statute held not applicable 

La.—City of New Orleans v. New Orleans Canal, Inc, 
App., 173 So.2d 43, writ ref. 174 So.2d 135, 247 
La. 727. 

7®. OkL—First Nat. Bank of Seminole v. Villines, 497 
P.2d 1299. 

latent of statute 

m.—Ingersoll v. Klein, 245 N.E2d 288, 106 DLApp^d 
33a affd. 262 N.E2d 593,46 HL2d 42—Kutnkk v 
Grant, 337 N.E.2d 397, 33 IE App 3d 37, affd. 357 
N.E.2d 480, 2 IEDec. 313, 65 I11.2d 177. 


DISMISSAL AND NONSUIT § 50 

Pag* 395 


Exceptions to the operation of dis¬ 
missal statutes must be strictly con¬ 
strued. 71 5 

71.5. Cal —Wiggms v Washington Nat Life Ins Co., 
55 CaLRptr 129, 246 C A 2d 840—Taylor v. Hiz- 
er, 106 Cal Rptr. 603, 30 C A.3d 846 

“General appearance” exception 
Cal —Buschmg v Superior Court of Ventura County, 
115 Cal Rptr. 241, 524 P 2d 369, 12 C 3d 44 
approving Watson v Superior Court, 100 Cal Rptr. 
684, 24 Cal App 3d 53, and disapproving Taylor v 
Hizer, 106 Cal.Rptr, 603, 30 CaLApp.3d 846 
Propriety granting ritemnseal 
Mo —Hedges v County Court for Ray County, App., 
581 SW2d 73. 

§ 48. Right to Dismissal or Nonsuit 
Library References 
Pretrial Procedure <s=>533, 534, 
536, 583. 

72. N.Y.—Fischer v. Mead Johnson Laboratories, 341 
N.YS.2d 257, 41 A.D.2d 737—Gramerey Park 
Animal Center, Inc. v. Novwk, 381 N.Y.S2d 94, 
51 AD.2d 930, affd 362 NE.2d 608, 41 N Y2d 
874, 393 N Y.S 2d 977. 

73. Ill —Energy Co-op, Inc. v. Northern ffimois Gas 
Co, 417 NE2d 1049, 49 IEDec. 222, 93 Ill. 
App.3d 884 

Iowa—Ambrose v Hamson Mut Ins. Ass’n, 206 
N W.2d 683. 

Mich—Stewart v Troutt, 251 N.W 2d 594, 73 Mich. 
App 378 

N Y.—O’Bnen v. Galbreatb’s Estate, 183 N.Y.S.2d 574, 
17 Misc 2d 242. 

NC-Smith v Smith, 194 SR2d 568, 17 N.C.App. 
416 

74. Minn.—Bonhiver v Fugdso, Porter, Standi and 
Shiteman, Inc., 355 N.W 2d 138. 

§ 49. -Estoppel or Waiver of 

Right 

Library References 
Pretrial Procedure «=»537. ■ 
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88. Cal —Mustalo v Mustalo, 112 CaLRptr. 594, 37 
C A 3d 580—Los Angeles County v. Security Ins. 
Co. of Hartford, 125 Cal Rptr. 701, 52 CA.3d 
808. 

Hawaii—State v. Hawaiian Dredging Co, 397 P.2d 593, 
48 Haw. 152. 

Mo —State ex rel. State Highway Cornimssian v Grae- 
ler, App, 495 S.W.2d 741. 

N.Y —Marco v. Sachs, 226 N.Y^2d 353, 10 N.YJd 
942, 181 N.E2d 392. 

* Wahrhaftig v. Space Design Group, Inc., 286 
N,Y.S.2d 442, 29 A.D.2d 699 
Pa.—Poluka v. Cole, 295 A2d 132, 222 PaSuper. 500. 

89. Fla.—Ward v Gibson, App^ 340 So.2d 481. 

90. Cal—Sprajc v. Scandinavian Airlines System, 
Inc., 50 CaLRptr. 181, 240 CA2d 935—Camille 
Corp. v. Superior Court of City and County of San 
Francisco, 75 Cal.Rptr. 868, 270 GA.2d 625— 
Smith v. El Centro Lodge No. 1325, Benev. & 
Protective Order of Elks of U.S., 76 CaLRptr 629, 
271 C.A.2d 713—Los Angeles County v. Security 
Ins Co of Hartford, 125 CaLRptr. 701,52 CA3d 
808 

Waiver held not shown 

Ariz.—Garcia v. Frey, 442 P-2d 159, 7 ArizApp. 601. 
Cal.—Buschmg v. Superior Court of Ventura County, 
115 CaLRptr. 241, 524 P.2d 369, 12 C3d 44. 

Wright v. Groom Trucking Co* 24 CaLRptr. 80, 
206 C.A.2d 485—Watson v. Superior Court for Los 
Angeles County, 100 CaLRptr. 684, 24 CA3d 
53—Singdyn v. Superior Court for Los Angeles 
County, 133 Cal Rptr. 486, 62 CA3d 972. 


Iowa—George v Gander. 154 N.W.2d 76, 261 Iowa 
275. 

Ky.—Darnel v. Fourth & Market, Inc., 445 S.W2d 699. 
N.Y.—Hiddand v. Hkkland, 360 NYS.2d 715, 46 
A.D.2d 1—Semprcvivo v. Wormath, 374 N.YJSJM 
390, 49 A.D,2d 993 

Waiver shown 

N.Y—Cramer v. Stark, 360 N.Y£2d 725, 46 AD.2d 
822 

Estoppel Aomu 

CaL—Gnffis v. S.S. Kresgc Ccx, 2 Dot, 197 CaLRptr 
771, 150 GA3d 491. 

Fla.—Barr v. Ehriich, App, 30VSo.2d 147 

Estoppel not shown 

CaL—Andre v General Dynamics, Inc., 118 CaLRptr. 
95, 43 C.A3d 839 

91. Mo,— CJS. cited k State ex reL State Highway 
Com m ission v. Grader, App., 495 S.W.2d 741, 
743 
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97. NY —Coopennan v. GOJL Land Corp., 245 
N.Y.S.2d 651, 41 Mac2d 330. 

2. N.M.—Martin v. Leonard Motor-El Paso, 402 P2d 

954, 75 NM 219—Beyer v. Montoya, 402 P-2d 
960, 75 N.M. 228—DoOsson v. Fireman’s Fund 
Ins. Co., 423 P2d 426, 77 N.M. 392. 

N.Y.—Myers v. Empire State BHg^ 384 N.YSJd 867, 
53 A DJ2d 662. 

3. N.M.—Martin v Leonard Motor-El Paso, 402 P.2d 

954, 75 N.M. 219. 

6. N.G—Murphy v. Mnrphy. 134 SJR2d 148, 261 
N.G 95 

10. Pa.—Kennedy v. Bulletin Co., 346 AJZd 343, 237 
Fa£uper. 66. 

Consultation of attorneys 

(2) Other instances. 

CaL—Press v. Good Samaritan Hospital, 340 P-2d 661, 
171 GA2d 559 

§ 50. Parties Entitled to Dismissal 
Library References 
Pretrial Procedure e=»536. 

15. Stranger to suit 

CaL—Big Bear Municipal Water DisL v. Superior Court 
for San Bernardino County, 75 CaLRptr. 58a 269 
CA2d 919. 

N.Y.—Mrier v Shivdy, 195 N.YA2d 509, 10 AD.2d 
566 

^Interested person” 

La.—Bolden v. Bnirile, App., 172 So^d 304—McOore 
v. A Wilbert’s Sons Lumber & Shingle Co, App, 
232 SoJtd 879. 

Third-party defendant 

N.Y.—De Pan v. First Nat Bank of Glens FaBs, 3 
Dept, 470 N.Y-S^d 869, 98 ADJd 885. 
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In addition a defendant who enters 
into a settlement agreement remains a 
party against whom the complaint may 
be dismissed where the agreement is 
absent from the record and the plain¬ 
tiff falls to explain the defendant’s ab¬ 
sence or mention the agreement 1710 

17.10. Mottos by codefendant 
Ga.—Cramer, fee, v. Southeastern Office Furniture 
Wholesale Co., 320 &R2d 223, 171 GaApp. 514. 
19. N.Y.—Glens Falls Ins. Co. v. Schwab Bros. 

Trucking, fee* 287 R YSM 708,29 AJX2d 836 
26. N.Y.—Wernkk v. Leo-Mac Btrikkn, fee., 220 
N.Y.SJd 393, 31 M1m2d 1?L 
Party inferential!? coacwihg la diaia ri 
Utah—Dansie v. Lambert, 542 P.2d 742. 
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ratty, 100 CaLRptr. 684, 24 C.AM 53. 

3ahren in. McCbifeter, 580 P^d 1524, 224 Km. 

wort v, Gomez, Ap*., 251 SoJtf 470. 
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91 PM 999, 208 Kan. 252. 
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iflMt error where defendant did not make 
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remand 272 NYSJd 947, 51 Misc2d 181, affd. 
276 N Y S.2d 281, 27 A D.2d 680—In re O’Shea’s 
Estate, 283 NY.S2d 396, 28 A D 2d 977—Appli¬ 
cation of Greene, 451 N.Y S 2d 741, 88 A.D.2d 
547. 

Easton v Easton. 297 N.Y S 2d 690, 59 Misc.2d 
10—Romano v Redman, 304 NYS2d 261, 60 
Misc.2d 859—Hospital Television Systems, Inc. v 
New York State Tax Commissian, 311 N.Y S.2d 
568, 63 Mtsc.2d 705, affd 339 N.YS.2d 603, 41 
A.D.2d 576—Ooppa v Turn, 323 N.Y S 2d 520, 
67 Misc 2d 127—People ex rel. Smith v Flood, 326 
N.YS.2d 340, 67 Misc,2d 1000. 

Wis.—Austin v Ford Motor Co, 273 N W 2d 233, 86 
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6. Ark —Higginbotham v Harper, 174 S.W 2d 668, 

206 Ark 210 

Fla.—Fleming v State Road Dept, 25 So.2d 373, 157 
Fla 170 

Md—Moore v McAllister, 141 A 2d 176, 216 Md 497 

Id Iowa 

(1) Iowa—Haw keye-Secunty Ins Co v Lowe Const 
Co, 99 N.W 2d 421,251 Iowa 27—Dugdale Const. Co 
v Operative Plasterers and Cement Masons Intern 
Ass’n, Cement Masons Local 538 of Omaha, Neb, 135 
N W 2d 656, 257 Iowa 997—daeys v Moldenschardt, 
169 N W 2d 885 
Id New York 

(3) N Y —Church of God of Prophecy v Ferns, 244 
N.Y S 2d 279, 19 A-D2d 934 
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7. Fla —Kennedy & Ely Ins Inc. v American Erop 

Ins Co, App, 179 So2d 248—Cassidy v Ice 
Queen Intern, Inc, App, 390 So 2d 465. 

Ga—Bacon v Winter, 163 SE2d 890, 118 Ga.App 
358 

Pa.—Miller v Hubard, 21 Sam 45, mod on oth. grds 
207 A,2d 913, 205 PaSuper. 111. 

8. N.Y —Wegman v Dairy lea Co-op, Inc, 376 N.Y. 

S 2d 728, 50 A D 2d 108, app. dism 346 N E 2d 
817, 38 N Y 2d 918, 382 N Y S 2d 979 
N.C—Bannister & Sons, Inc v Williams, 135 S E2d 
572, 261 NC 586 

10. NY—Waller v. Radio Corp of America, 231 
N Y S 2d 224, 35 Misc.2d 405, affd 232 N Y S.2d 
871, 17 AD 2d 777 

N C —Short v Nance-Trotter Realty, Inc. 138 S E 2d 
210, 262 N C 576—Kearns v Pnmm, 139 S E 2d 
697, 263 N C 423. 

13. Proper procedure 

Fla.—Roberts v Keystone Trucking Co, App, 259 
So 2d 171 

§ 59. -Disobedience of Order of 

Court 

Library References 
Pretrial Procedure <s=551, 563. 

14.50. Conn—Osborne v Osborne, 482 A 2d 77, 2 
Conn App. 635 

D.C —Taylor v. Washington Hospital Center, App, 407 
A 2d 585, cert den 100 S Ct. 1857, 446 U S 921, 
64 L Ed,2d 275 

Fla —Wamner v. Ferraro, App, 177 So.2d 723—South¬ 
eastern Mobile Homes, Inc v. Transit Homes, Inc, 
A^p, 192 So 2d 53—Hibbard v State Road Dept, 
App, 216 So 2d 245, decision quashed, Sup, 225 
So 2d 901— 1 City of Miami Beach v Chadderton, 
App, 306 So 2d 558 

La —Bogan v Byrom, App, 151 So 2d 718—Prejcan v 
Ortego, App., 262 So 2d 402 
Miss —Peoples Bank v D’Lo Royalties, Inc, 206 So 2d 
836. 

Neb.—Pressey v State, 114 N W 2d 518, 173 Neb. 652. 
Nev—Moore v. Cheny, 528 P2d 1018, 90 Nev. 390 
N Y.—Application of Cunningham, 426 N Y S.2d 765, 
75 A.D 2d 521 

Pa.—Adams v Solanco School Dist, 449 A 2d 115, 68 
Pa.Cmwlth 343 

RI —Manekofcky v Baker, 169 A.2d 376, 92 RI. 377 
Wis—Tnspel v. Haefer, 279 NW.2d 242, 89 Wis2d 
725 

Dismissal without prejudice 

La—Yeutter v Lewis, App, 334 So.2d 728 

Lawful order 

Mo.—Butler v Circulus, Inc., App., 557 S.W.2d 469 
15. IndL—Fannelli v Campagna, 338 N.E 2d 299, 166 
IndApp 587 

Kan—Shirk v Shirk, 372 P.2d 556, 190 Kan 14 
Ky—Thompson v Kentucky Power Co., App, 551 
S.W 2d 815 

La—Martin v Garon, App., 172 So.2d 751 
Mich.—Mock v. City of Detroit, Dept, of Transp, 265 
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Neb—Pressey v. State, 114 N W. 2 d 518, 173 Neb 652 
Dismissal with prejudice 
Del—Gebhart v Ernest DiSabatino & Sons, Inc, 264 
A 2d 157. 

Fla.—Rashard v Cappiali, App, 171 So 2 d 581—South¬ 
eastern Mobile Homes, Inc. v Transit Homes, Inc., 
App, 192 So 2d 53. 

EL—Francone v. Weigel Broadcasting Co, Inc, 398 
N.E2d 1114, 35 IlLDec 164, 79 III App 3d 991. 
Mich —S & S Excavating Co. v Monroe County, 194 
N W,2d 416, 37 Mich-App 358—Marquette v Vil¬ 
lage of Fowlemlle, 318 NW. 2 d 618, 114 Mich. 
App 92. 

Neb—Scudder v. Haug, 250 N.W.2d 611, 197 Neb. 
638 

Nev.—Moore v. Cherry, 528 P2d 1018, 90 Nev. 390. 

Waiver 

Ind.—Davis v Thiede, 203 N.E2d 835, 138 Ind,App. 
537 

Attorney’s neglect imputed to plaintiff 
La—Brumfield v. Dawson, App, 340 So 2d 1031 
Nev.—Lange v. Hickman, 544 P 2d 1208. 

Dismissal not warranted 

CaL—McElhaney v Cessna Aircraft Co., 184 CaLRptr. 
547, 334 C.A.3d 285. 

Utah—Globe Leasing Corp. v Bank of Salt Tair> 547 
P.2d 197 

Matters considered 

Minn—Zuleski v. Pipelk, 245 N.W2d 586, 309 Minn. 
585. 

15.5. Alaska—Liggett v Knapp, 392 P 2d 312. 

Ark —Superior Seeds, Inc v. Crain, 655 S.W.2d 415, 
280 Ark 142. 

DL—Big Three Food A Liquor, Inc. v. State Farm Fire 
& Cas. Co, 398 N.E2d 264, 34 IlLDec. 589, 79 
EL App 3d 63. 

Ind—FarineUi v Campagna, 338 NE2d 299, 166 Ind 
App 587 

La.—Martin v. Garon, App., 172 So 2d 751 
Me.—Vonddl v. Purdy, 358 A.2d 534. 

Mich.—Marquette v. Village of Fbwlervflle, 318 N.W 2d 
618, 114 MichApp. 92. 

N Y.—Kalil v. Kingstone, 310 N. Y S 2d 207, 34 A D 2d 
750 

Old—Goins v. Fox, 332 P2d 220. 

Or—Corbett v. SaUstrom, 501 P.2d 1264, 263 Or. 221 
Tex.—Gehrke v State, Civ App., 315 SW.2d 684. 

Without prejudice 

Mich.—Kromat v. Vestevich, 165 N.W 2d 428, 14 
Mich App 291 
Separate cause of actum 

Conn.—Rodngucz v. Mallory Battery Co.,, 448 A 2 d 
829, 188 Conn. 145. 

Payment of or security for costs 

( 6 ) Other matters. 

N.C—Sanford v. Starlite Disco, Inc, 311 S.R2d 67, 66 
N.C-App. 470 
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15.15. CaL—Morales v. CamcUo, 90 CaLRptr 718, 
12 CA.3d 370. 

Fla.—Buckner v Lower Florida Keys Hospital Disc, 
App, 403 So^d 1025. 

La.—People of living God v. Chantflly Corp., App, 
197 So.2d 748, writ issued 200 So 2d 666 , 250 La. 
982, revd 207 So.2d 752, 251 La. 943, on remand 
211 So.2d 445—Whtppk v. Whipple, App, 408 
So.2d 390, writ not considered, Sup., 412 So.2d 
1089. 

Neb. —Scudder v. Haug. 250 NW. 2 d 611, 197 Neb 
638. 

Tex.—Chy of Alice v. Lacey, CSv.App, 362 S.W.2d 919 

Wm— Medved v. Baud, 207 N.W.2d 70,58 Wis.2d 563. 

May be wHhoat prejudice 

La.—Bogan v. Byrom, App., 151 SoJld 718. 

Pro aepfadtttifr 

Conn.—Rodriguez v. Mallory Battery Co.,, 448 A 2d 
829, 188 Conn. 145. 
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Delay in amending did not violate order 
Fla.—Hamston v. Georgia Highway Exp, lac, App. 2 
Dist, 437 So 2d 224 

15*30. Mass.—Vergobbt v. Joseph Conaan Corp., 156 
N R2d 414, 338 Mass 606 

More specific statement 

Conn.—Rodnquez v Mallory Battery Co., 448 A-2d 
829, 188 Conn 145 

15.40. Miss.—GJ.S. quoted in Wittams v. Whafidd, 
163 So.2d 688 , 691, 249 Miss. 634, 

Mo —CJ.S. quoted is Venker v. Hyter, 352 S,W.2d 
590, 595 

Dismissal with prejudice held discretionary 

Alaska—Mely v. Moms, 409 P 2d 979. 

Less severe sanction 

Ga.—Hawn v Chastain, 273 SE 2 d 135, 246 Ga. 723. 

15.45. Fla.—In re Ufa's Estate, App., 345 So.2d 
1099 

El— Booth v Sutton, 241 NR2d 488, 100 IBLAppJd 
410—Schwartz v Moats, 277 N.E2d 529, 3 EL 
App 3d -Bishop v CanaLRaadolph Corp., 295 
N R2d 587, 10 ffl.App 3d 997—Duran v. Chicago 
& North Western Ry. Co., 325 N.E 2 d 368, 26 
El App. 3d 645 

Miss.— CJjS. quoted i» WHfiana v. Whitfield, 163 
So 2d 688, 691, 249 Miss. 634. 

Mo.— CJS, quoted in Venker v Hyler, 352 S.W.2d 

590, 595—CJJS. cited hi In re M-, App., 446 

$ W2d 508, 514—CJJS, dted in Cosby v Hterfmg, 
553 S W 2 d 538, 541 

NJ—Schlosser v, Kragen, 268 A- 2 d 321, 111 NJSu- 
per. 337 

NC—Thornburg v. Lancaster, 277 S-E 2 d 423, 303 
NC 89 

Pa.—Munn v Nadick, 429 A.2d 707, 287 Pamper 37 

Discretion held abused 

Anz.—Hackm v First Nat Bank of Aral. Phoenix, 427 
P 2d 360, 5 Anz.App. 379. 

Fla.—Donner v Hetherragton, App, 376 So2d 404, 
app after remand 399 So.2d 1011 
La.—Lawrence v Williams, App., 330 So 2d 121, writ 
den., Sup., 333 So-2d 247. 

N Y.—Klein v Spear, Leeds and Kellogg, 323 N.YiL2d 
471, 37 AJD 2d 609. 

R.I—Manekofsky v Baker. 169 A-2d 376,92 RJL 377. 

Discretion of court 

Fla—Warrmcr v. Ferraro, App., 177 So.2d 723. 

No dismissal where other reme&es available 
NJ.—Fablok Mills, Inc. v. Cocker Mach. & Foundry 
Co., 310 A . 2 d 491, 125 NJ.Saper. 251 

Failure to appear not wftfel 

N Y —Moscattdlo v Savarese, 344 N-Y-S.2d 285, 4-2 
A.D.2d 519. 

Severe sanction avoided where lesser sanction 
available 

Ala.—MarcoaL Inc v. United Mme Workers of Amer¬ 
ica, 298 So 2d £ 292 Ala. 567. 

Dismissal justified 

Ala.—Ultracashmere House, Ltd, v Meyer, 407 SoJd 
125, 30 A.L.R. 4th 1. 

15. Neb.—Pressey v. State, 114 N.W 2d 518,173 Neb. 
652 

N C —Thornburg v Lancaster, 266 S.R2d 738,47 N.C 
App. 131, affd. in part, revd. m part on oth. grds. 
277 S.E2d 423, 303 N.C 89 
Tex.—Buck v. Johnson. GvApp, 495 S.W2d 291 

Additionally, dismissal can never be 
an appropriate remedy for an attor¬ 
ney’s noncompliance with an order im¬ 
posing monetary sanctions on the at¬ 
torney. 215 

21.5. CaL—Jones v. Otero, 2 Dbt, 203 CaLRptr. 90, 
156 CA 3d 754 

22. Wis.—State v. John, 211 N.WJd 4 M. 60 WfcJd 
730. 


mcsku no in c ome tax. recorai 
Nev —Lange v. Hickman, $44 PJd 1208. 

However, dismissal of a complaint 
for failure to comply with a subpoena 
duces tecum is improper. 24 - 5 

243. Fla.—Frankfa Acceptance Corp. v. Superior 
Elec. Industries, Inc., App, 167 So2d 116. 

§ 60. -Want of Jurisdiction 

Library References 
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2730. US—Frazier v. Allstate. Ins. Co, D.CTcnn., 
229 F^upp 512. 

CaL—Board of Medical Examiners v. TeruzmaLHodaou 
Electronics, Inc. of Cafiforam, 140 CaLRptr. 757, 
73 GA.3d 376. 

Fla.—Holiday Inns, Inc. v. Januson, App, 353 So.2d 
1269—Lidia Marine Corp. v. Cerdas, App, 391 
So.2d 382. 

Ga.—Fender v. Foxier, 173 S.R2d 211, 226 Ga. 128, 
app, after remand 184 SJL2d 590, 228 Ga. 202. 
EL—Safiau v. Replogk Globes, Inc., 175 N.E 2 d 639, 
31 DLApp.2d 299—People a reL Stone v. Wilson, 
248 NJL2d 826, 111 DLApp2d 101. 

Ind.—Wngbt v. KfamnL 245 NJE 2 d 835, 144 Ind. 
App. 286, app. after remand 262 KE2d 196, 147 
IndLApp 484—Mooon R. Cto v. CStriiem of Sher¬ 
wood Forest Addition, Manon County, 257 N R 2 d 
846, 146 IxxLApp. 620. 

Me.—Brown v. State, Dept of Manpower Affairs, 426 
A~2d 8 SO 

Mich.—Underwood v Rechsteiner, 243 N.WJZd 700,68 
MicRApp. 628. 

Me.—Gaslight Real Estate Corp. v. Labor and Indus. 

Relations Dxmmsstoa, App^ 604 EWJd 818. 

N.C.—Gamey v. Local 71, Intern. Broth of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer¬ 
ica, 113 SJL2d 594, 252 NC 256L 
Pa.—Glenn Mitchell Const Corp. v. R naeTf, 14 Bucks 
203. 

Tex.—Wiihs v. Sabine River Authority, Chr^ppu, 363 
S.W2d 172, revd. on oth grda. Sup. 369 S.W.2d 
348. 

Improper procedure 

Mass.—Attorney General v. Industrial Nat Bank of 
Rhode Island, 404 N.R 2 d 1215, 380 Mass. 533. 
Ohio—Hampton v. East Ohio Gas Co, 351 N-R2d 775, 
47 Ohio App. 2d 55, 1 0.0.3d 177. 

Where costs not paid in prior suit 

Ga.—Couch v. Wallace, 292 RE2d 405, 249 Ga. 368— 
Little v. Walker, 301 S.R2d 639, 250 Ga. 854, on 
remand 306 KR2d 433, 167 GaApp. 89—Tucker 
v. hfitebefl, 314 S.E2d 896, 252-Ga. 545. 

2735. C$1— Mathes v. P.T. National Ud&y Helicop¬ 
ters Ltd., 137 CaLRptr. 104, 68 CLAJd 182. 

Ga.—Webb v. Oliver, 211 S,E2d6G5,133 GaApp 555, 
case dism. 216 SJEJd 76, 234 Ga. 361. 

' Kan.—WiBiams v. Board of County Cotnfa of Rice 
County, 389 P2d 795, 192 Kan. 548. 

N Y.—ChaDette, Inc. v. Town of Brookhaven. 250 N.Y. 
S2d 165, 43 MiscJd 264. 

Va.—Moore v. Norfolk A W Ry. Co^, 98 SJL 635, 124 
Va. 628—National Aas'n for Advancement of Col¬ 
ored People v. C omm it te e on Offenses Against 
Admjmstratioc of Justice, 114 RR2d 721,201 Va. 
89E 

FQag with motion to set aside judgment proper 

Tfl. —Zfaranermaa F/ mimi vw i t Co. v. FJL Orr Gram. 

Co, 330 N.E2d 88 L 29 ULAppM 92 L 
27 JS& Md r — Lewis v. Germantown Em Co., 248 
A2d 468, 251 Md. 535. 

NJ.—Came v. Anchor Petroleum Ctx, 167 X3d 664,65 

nJSapet.271. -- 

Pa.—Nepa v. Atiantic Fre^ht lines, 25 FkyXJ. 174 
W.Va.—Nicbobs ▼. Nititeias, 163 SLEJd WK 153 
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27,65. Am.—Maloof v. Raper Saks Inc.. 557 P.2d 
522, 113 Anz. 485. 

Pfegler v. Suffivan, 432 P.2d 593, 6 AmApp 
338. 

Ga.—O’Steen v. Boone, 160 S.E2d 229, 117 GauApp. 
174. 

Ind.—Town of Eaton v. Rickert, 240 N.E2d 821, 251 
IndL 219. 

Mich - Hobioson v. Emmet County Road r-ftwmgsy^ 
251 N.W.2d 90, 72 MicEApp. 623 

N.Y.—Gaaerwitz v. Adrian, 280 NY.S2d 233, 128 
A.D.2d 556. 

Wash—Bethel v. Stunner, 479 P.2d 131, 3 Wash.Apo 
862. 

Determination of doing business 

Mich Behlen v. Mfg. Co. v. Andries-Butkr lnc„ 217 
N.W.2d 125, 52 Mich App. 317. 

N.Y.—Fishman v. Pocono Ski Rental Inc, 440 N.Y 
S 2d 700, 82 AD 2d 906 

Ultimate Uability not adjudicated 

N.Y.—Evans v. Planned Parenthood of Broome County, 
Inc., 352 N.Y S.2d 257, 43 A.D 2d 996 

Special appearance 

(I) Fla.—Cordoba v. Cordoba, App., 393 So 2d 589 

28. Ohio—Jurko v. Jobs Europe Agency, 334 N.R2d 
478, 43 Ohio App 2d 79, 72 0.0 2d 287 

Record held not to warrant 

Cola—Pioneer Astro Industries, Inc. v. District Court 
In and For El Paso County, 566 P.2d 1067, 193 
Colo. 409. 

Ind.—Sacks v. American Fletcher Nat Bank & Trust 
Co., 279 N.E.2d 807, 258 Ind. 189. 

N.Y.—North American Foreign Trading Corp v. Gen¬ 
eral Electronics, Ltd., 413 N.Y.S.2d 700,67 A D.2d 
890. 

Pa.—Dorsch v. Jenkins, 365 A.2d 861, 243 Pa.Super. 
300. 


NX—Gomez v. Bobker, 480 N.Y.S,2d 43, 104 A.D.2d 

m 

3$. N.Y.—-Morrison v Foster, 437-N YS.2d 371, 80 

hMMurt. 

v-mh. v. Tri-State Motor Transit Co., 150 
2168 N.C. 313. 

'|$j JSu-b&fcd v. Frick Co^ 106 P.LJ 309—Edding- 
';!'fofNlpWbisgted Heating Supply Go. v. Cottman 
IHJrrhwiM Contractors, Inc., 14 Bucks 164 

478 S-W2d 409. 

m. 2te NJB2d 658, 29 Ohio 

M 796, 233 
■ CteM.» y f ' v ",,, 

®teo—SteSae % Eterie, 3ft tel, 85 Idaho 167. 

Whhwg % Ne w , 160 N.W2d 795, II Mich. 
App. 201, 

N.Y.n-LBcdwtt v. Rodh, 3 Dept, 468 NYE2d 948, 
97 AJX2d 645, affit 457 N£2d 796, 60 N.Y.2d 
81S.469KY.S2d 690 

AMonabmn v. Gnpposo, 338 H.Y&2A 276, 

72 IflacJd 25, 

Ohao-Mer v. Paler 290 KR2d 852, 132 Ohio 
303-Stepfeew v. Boothby, 318 KEJd 
535, 40 Ohio App2d 197. 

one V. Sooth Outtia* Dept of Highways 
and Pnfefic Tmp* 2S2 &E2& 3$ 272 S.G 324. 


W.Vfc—Wefcaef Coma? S tar. ft Lean Ga, v. Stem Bros^ 

teo,195SLfe2iimi56W.Y*.^ 

31 GWo-Bwanv..Ford Motor Cb,294NE2tf922, 
33 Ohio Mae 1991 ’ 1 1 


Cd^-Chmanit v, Superior Govt of Etetao Countv. 
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37.15. U S.—New York University v. N.L R.B, D C 
N Y , 364 F Supp 160 

Anz.—Phillips v Arizona Bd of Regents, 601 P.2d 596, 
123 Anz. 596 

Ga.—Wellciaft Mfg, Inc v Troutman, 180 S E 2d 588, 
123 Ga.App 321 

Ul—Ryan v Miller, 374 NE2d 257, 15 Ill Dec. 822, 
28 m.App 3d 283 

Ind.—Town of Eaton v. Rickert, 240 NE2d 821, 251 
lad 219. 

Bryant v Lake County Trust Co, 284 NR2d 
537, 152 Ind App 628. 

Iowa—Uoyd v State, 251 NW2d 551, 6 ALR4th 
1143. 

Kan —Schafer v Kansas Soya Products Co, 358 P 2d 
737, 187 Kan. 590 

Mich—Fox v. Board of Regents of University of Mich , 
134 N.W 2d 146, 375 Mich 238 
Drouillard v. City of Rosevilk, 156 N.W,2d 628, 
9 Mich App 239 

Mo —Gaslight Real Estate Corp. v. Labor and Indus 
Relations Commission, App., 604 S W.2d 818 
NJ—Rally v Lasso, 399 A 2d 1057, 166 NJ Super 
404 

N.Y.—Hamilton v. Bendick, 313 N.YS.2d 860, 63 
Misc 2d 868 

Or.—School Dist 115, Clackamas County v. Oregon 
School Employers Ass’n, Chapter 66, 669 P.2d 821, 
64 Or App 685, review den. 675 P2d 491, 296 Or 
253. 

Pa.—Stark v. Meyer, 15 D. & G2d 707 8 Bucks 63— 
Snyder v Schuylkill County Municipal Authority, 
58 SduLR. 181 

Tex —Hams County v Suburban Utility Co, Civ App, 
547 S W2d 72 

Vt.—Morse v. Morse, 229 A 2d 228, 126 Vt. 290. 
Motion to dismiss in cases governed by Workmens 
Compensation laws see C J S. Workmens Compen¬ 
sation § 950 

Dismissal which would deprive plaintiff of legal 
recourse denied 

N.Y.—Poalilio v Bethpage Park Authority, 256 N.Y. 
S.2d 509, 45 Misc.2d 223. 

Summary judgment not treated as dismissal 

Nev.—Girola v. Roussille, 408 P.2d 918, 81 Nev. 661 
Jurisdiction of person not required 
Cal.—Good wine v Superior Court of Los Angeles 
County, 47 Cal Rptr, 201, 407 P 2d 1, 63 C 2d 481 
NY.—Glassman v. Hyder, 276 NY.S2d 453, 52 
Misc.2d 618, mod on oth. grds. 283 N.Y SJd 419, 
28 AD.2d 974, affd 244 N.E2d 529, 23 N.Y.2d 
354, 296NYS2d 783. 

Transfer rather than d ismi ssa l 

N.Y.—In re Young’s Estate, 365 N.Y.S.2d 695, 80 
Misc.2d 937. 

Properly denied 

Conn.—Burritt Mut Sav. Bank erf New Britain v. Tuck¬ 
er, 439 A.2d 396, 183 Conn. 369. 

Exclusive jurisdiction in another court 
N.M.—Ulibam v. Hagan,, 652 P.2d 226, 9« N M 676 
Judicial discretion 

Mo.—Parmer v. Bean, app, 636 S.W.2d 691. 

Motion moot 

Del —Pestolite, Inc. v. Cardura Corp., Super., 449 A 2d 
263, stay den, Sup, 456 A.2d 1235. 

In absence of legislative authority it 
has been held that where plaintiff cor¬ 
rectly elects the venue, a motion to 
dismiss is unauthorized. 3720 

37.20. Fla—Atlantic Coast Line R Co. v. Ganey, 
App., 125 So 2d 576. 

38. Ind-—Sekerez v. U.S. Reduction Co., 344 N.E.2d 
102, 168 lnd.App 526. 

Ohio—DBatush v. Board of Review. Bureau of Unem- 


Tex.—Sanchez v El Paso Civel Service Commission, 
475 SW2d 323, err. ref. no rev. err 
W Va.—Cobb v. Cobb, 113 SE2d 193, 145 W.Va 107. 

Motion to erase 

(I) Conn— Rogers v. Union & New Haven Trust 
Co., 155 A.2d 340, 21 Coon Sup. 375. 

39. Record held not to warrant dismissal 

Kan.—Kansas Td. Co v Herren, 495 P 2d 990, 209 

Kan 8 

Mich.—Erickson v. Gooddl Oil Co, 180 NW2d 798, 
384 Mich, 207 

Nev-Guola v. Roussille, 408 P.2d 918, 81 Nev. 661. 
NY—Case v New York Cent R Co, 184 NY.S2d 
295, 16 Mac 2d 568. 

Summary judgment preferable 
Ala.—Fraternal Order of Police, Strawberry Lodge No 
40 v Entrekin, 314 So 2d 663, 294 Ala. 201 

Accelerated judgment preferable 
Mich.—Baker v City of Detroit, 250 N.W 2d 543, 73 
Mich App 67 

40. Record held sot to warrant dismissal 

Wash—Northwest Greyhound Kennel Ass’n, Inc. v. 
State, 506 P.2d 878, 8 Wash App. 314 

Motion is an attempt to do by motion what 
should be done by demurrer 
Ohio—Schndl Tool & Die Corp. v. United Steelworkers 
of America, AFL—cIO, 200 N E.2d 727 

41. Md—H. J. McGrath Co v, Wisner, 55 A-2d 793, 
189 Md 260 
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42. Or—Osburn v Pace, 638 P.2d 497, 55 OnApp 
492 

43. Am —Jennings v. Roberts Scott & Co, Inc, 546 
P.2d 343, 113 Anz 57. 

Tex —Foote v. City of Houston, Civ App, 361 S W.2d 
247, err ref no rev err 

44. N Y.—Ralidoro v. Feuer Transp., Inc, 229 N Y 
S.2d 820, 35 Misc.2d 385. 

§ 61. -Irregularities in Proceed¬ 

ings Generally 

Library References 
Pretrial Procedure <s»551, 552, 
561, 562. 

47. Cal.—Weeks v. Roberts, 69 CaLRptr 305, 442 
P2d 361, 68 G2d 802 

American Center for Ed. v Caynar, 102 Cal 
Rptr. 575, 26 C A 3d 26 

Fla.—Hall v. Universal Dry Wall, Inc., App, 358 So 2d 
1170 

Ga.—O’Kelley v. Alexander, 165 SE2d 648, 225 Ga. 
32. 

HI.—House of Realty, Inc. v. Ziff, 292 N.E2d 71, 9 
Ill App.3d 419 

La.—Bordelon v. X-L Finance Co, App, 209 So 2d 
752 

Mich.—Cates v. Bald Estate, 221 N W.2d 474,54 Mich 
App 717. 

Minn.—Independent School Dist No. 273 v. Gross, 190 
N W2d 651, 291 Minn 158. 

NY—Owens v Hanse, 273 N.YS.2d 406, 51 Misc.2d 
471 

Ohio—Shfe v Kundtz Properties, Inc, 318 N E 2d 557, 
40 Ohio App 2d 179 

Utah—White v. State, 579 P2d 921. 

Reluctance to dismiss on technicalities 

N.J —City of Hackensack v. Rubinstein, 178 A 2d 625, 
37 NJ 39 

Exceptional circumstances required for dismis¬ 
sal 

Minn.—Firoved v General Motors Corp, 152 NW.2d 
364, 277 Mmn. 278 

No basis for accelerated judgment 

Mich —OrKlmiki v Atv /*f rWm* ioj Miihj mi 
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Erroneous allegation in notice of ^»im 
Iowa—Heth v Iowa City, 206 N W 2d 299 

Noncompliance with medical care recovery stat¬ 
ute 

Pa.—Katz v. Grog, 339 A 2d 115, 234 Pa.Super 126 
Improper measure of damages 
Ga.— Wallace V Bleakman, 207 $E2d 254, 131 Ga. 
App. 856. 

Release as subject to accelerated judgment 
Mich.—Hunt v. Chrysler Corp, 244 N.W,2d 16, 68 
Mich App 744. 

Confession of error 

Colo.—Bennett v City of Ft Coffins, 544 P.2d 982, 190 
Colo. 198 

Motion for accelerated judgment seeks to avoid 
merits to claim 

Mich—San Joaquin County, Cal v. Dewey, 306 
N W.2d 418, 105 Mich App. 122 

Noncompliance with rules of court or 
rules of procedure may be a ground 
for dismissal. 5210 

52.10, Del.—Gebhart v Ernest DiSabatino & Sons, 
Inc., 264 A 2d 157. 

R.I.—Barton v. D’Attono, 262 A.2d 834, 106 R.I 697 

Failure to appear at pretrial conference not 
ground for dismissal 

La.—Boudreaux v. Yancey, App., 256 So 2d 340, app 
after remand 319 So.2d 806. 

Various other irregularities in pro¬ 
ceedings generally heve been held to 
constitute grounds for dismissal or 
nonsuit. 555 

55.5. in —Michigan Ave. Nat. Bank v State Fann 
Ins. Companies, 404 N E2d 426,39 in. Dec. 42, 83 
IU.App.3d 507. 

Mich.—Lenneman v. City of Lansing, 170 N W.2d 151, 
17 Mich App. 592 

Failure to resort to arbitration 

NJ.—Shribman v. MiUer, 158 A 2d 432, 60 NJ.Super. 
182. 

Merging of state wrongful death action with 
federal civil rights claim 

Colo.—Jones v. Hildebrant, 550 P.2d 339, 191 Colo. 1, 
cert dism. 97 S.O 2283,432 U.S. 183, 53 L.Ed.2d 
209. 

Defense of governmental immunity 

Mich.—Gerzcski v. State, 241 N.W.2d 771, 68 Mick 
App. 91, affd. 268 N.W.2d 525, 403 Mich 149. 
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5530. CaL—Botsford v. Pascoe, 156 CaLRptr. 177, 
94 GA.3d 62—Republic Corp v Superior Court 
(Ddfino), 3 Dist., 207 CaI.Rptr 241, 160 C.A.3d 
12S3. 

Wash.—Meadowdale Neighborhood Committee v City 
of Edmonds, 616 PJd 1257,27 Wash.App. 261. 

56. Ariz.—Peters v. M & O Const, Inc., App, 579 
P.2d 72, 119 Anz. 34. 

Cal — Filing Corp. v. Superior Court for Los Angeles 
County, 123 CaLRptr. 734, 48 CA 3d 89. 

Ga.—Todd’s Const Co. v. Trusco Leasing, Inc., 231 
S.E2d 477, 140 GaApp. 452. 

HL—Richards v. Lehnbacher, 267 N.E2d 523, 131 
lfl.App.2d 775. 

Ky.— Wakefield v. City of She&yvilk, App., 563 
SLW.2d 756, 

Mass.—School Committee of Holyoke v Doprey, 391 
N.EJd 925, 8 Mass.App. 58. 
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Mich— Brashers v Jefferson, 263 NW2d 243, 402 
Mich 399 

N Y —Schoonmaker v. Ford Motor Co. 418 N.Y S 2d 
288, 99 M«c2d 1095, affd. 435 N.Y S 2d 393, 79 
A.D.2d 1067 

Motion to dismiss at not constituting waiver 

Mont.—State ex rel Baldwin v Fourteenth Judicial 
Dist, 381 P.2d 473, 142 Moot 64 

57. Cal —National Union fire Ins. Co. of ftnsburgb 
v Superior Court In and For City and County of 
San Francisco, 55 CaI.Rptr. 574, 247 CA.2d 326 
—Andre v General Dynamics, Inc, 118 CaLRptr 
95, 43 C.A.3d 839—Effing Corp. v. Superior Court 
for Los Angegks County, 123 CaLRptr 734, 48 
C A.3d 89 

Ill—Hansel v Chicago Transit Authority, App., 270 
N E2d 553, 132 Ill App 2d 402. 

Mich.—Comwicha v Harkau, 224 N.W.2d 284, 393 
Mich 255. 

N.Y —Connell v Hayden, 443 N.YJL2d 383, 83 
A.D.2d 30. 

Or.—Easton v. Hunt*, 625 P.2d 1290, 290 Or. 689 

58. Fla.—Young Spring & Wire Corp. v Smith, App., 
172 So.2d 238—Coodoid Bahamas, Ltd v LeaveH 
Bahamas, Ltd., App, 276 So 2d 189. 

La.—Powell v Shtvey, App., 131 So2d 75. 

NY.—Fraley v. Desilu Productions, Inc., 258 N.Y.S.2d 
294, 26 A D.2d 79—Caro v. Jones, 342 N Y.S.2d 
856,41 AD 2d 829. 

Pa.—Clark v Clark, 30 D & C2d 640, 13 Cumb 142. 

Wash.—Coffins v Lomas & Nettkton Co., 628 P.2d 
855, 29 Wash App 415. 

Dismissal improper 

Wash —In re Marriage of Momsoo, 613 P-2d 557, 26 
Wash App 571 

According to some authority want of 
service of process does not justify dis¬ 
missal of a cause. 5 ® 5 

583. La.—Fmuf v. Johnson, App., 216 Sa2d 151, 
wnt ref 217 So.2d 410, 253 La. 313, app. after 
remand 226 So.2d 585, application ref. 228 So.2d 
483, 254 La. 924. 

Mo.—Texas-Western Co. v. Gtesecke, App., 342 S.W.2d 
266. 

Ohio—St Thomas Hosp. v. Beak 440 N.E.2d 1240, 2 
Ohio App.3d 132, 2 O.BR. 145. 

613. Ohio—Rogers v. Nyborg, 165 N.E2d 239, 111 
Ohio App 234 

62. Ariz-—Taylor v. Superior Court In and For Man- 
oopa County, 474 P.2d 59, 13 Anz-App. 52— 
Green Reservoir Flood Control Dist v. Wilmoth, 
489 P-2d 69, 15 AnzAppw 406-Safeway Stores, 
Inc. v. Maricopa County Superior Court, 505 P 2d 
1383, 19 Anz.App 2ia 

Cal.—Dresser v. Superior Court In and For Contra 
Costa County, 41 CaLRptr. 473, 231 GA-2d 68. 

Mich.—Prosoh v. Muffins, 314 N W.2d 508, 111 Mich. 
App 8. 

Moat.—Whitcraft v Semeaza, 399 P.2d 757, 145 Mont. 
94 

Pa.—Fike v Ball, 338 A.2d 619, 234 Pa3uper. 305. 

R.I.—Capno v Fanning & Dooriey Const. Co, 243 
A 2d 738, 104 R.I 197. 

63. Alaska—Silverton v. Marier, 389 P 2d 3. 

Cal.—Dresser v Superior Court In and For Contra 
Costa County, 41 CaLRptr. 473, 231 CAJd 68— 
Lopa v. Superior Court for Los Angelas County, 
120 CaLRptr. 445, 46 CAJd 382. 

D.C.—Alrinyode v. Hawkins, App^, 292 AJd 795. 

Fla.—Florida Medical Ass’n v. Spires, App., 153 SoJd 
756 

Ga.—Ndsou v. Lovett, 123 S.E2d 4, 104 GaApp. 770. 

IH —Lawrence v. Williamson Ford, Inc., 3000 N.E2d 
636, 13 IB. App 3d 88a 

Me.—Kradoska v. Kipp. 397 AJZd 562, 

Va.—Nelson v. Vaughan, 168 S.E2d 126, 210 Va. 1 


Purpose of statists 

HI—Ahobrook v. Cote, 273NJEL2d270,133 ULApp.2d 
261—Galvan v. Morales, 292 NJE2d 36, 9 EL 
App.3d 255. 

Mont—State ex rel. Baldwin v. Fourteenth Judicial 
Dot, 381 P.2d 473, 142 Moot 64. 

64. Alaska—Silverton v. Mailer, 389 P.2d 3. 

DC—Aiinyode v. Hawkins, App., 292 AJd 795. 

IB—Suffivaa v. Nosen Trampoline Ox, 226 N.F.,2d 
649, 82 HLAppJd 1 

NH—Hoyt v Nick, 309 AJd 917, 113 NJL 478. 
NY-Caion v. Catoo, 339 N.Y3.2d 92, 72 Mbc.2d 
544 

Ohio—Sexton v. New York Cent R. Co* 172 N.E2d 
165, affd. 172 N,E2d 167, 112 Ohio App. 498 

Under rale dismissal if aatborized where phrin- 
tiff foils to show reasonable dfligeace 

Ill.—Hanna v. Kelly, 414 N.E2d 1262,47 UL Dec. 146, 
91 IB.App.3d 896. 

Kohihaas v. Morse, App., 183 N-E2d 16, 36 
IEAppJd 358—Cahendo v. Pribbc Taxi Service, 
Inc, 217 N.E2d 369, 70 ELAppJd 86—Mosley v. 
Spears, 261 N.E2d 510, 126 ULApp2d 35—Abo- 
brook v. Cote, Z73 N.E2d 270, 133 ELApp^d 
261—Lee v. Decker. 307 N.R2d 773, 17 nLAppJd 
93. 

Reasonable diligence shown 
CaL—Lesko v. Superior Court, Marin County, 179 GaL 
Rptr 595, 127 C-AJd 476. 

IE—Felton v Coyle, 214 N.E2d 359, 66 IILApp.2d 4, 
app after remand 238 N.E.2d 191, 95 HLAppJd 
202—Davis v. Anthony, 214 N.E2d 603* 67 UL 
App.2d 226, 

Prevention of intentional delay 
IE—Cahendo v Public Tan Service ffic, 217 NJEJd 
369, 70 ffi.App.2d 86—Karpid v. LaSalle Nat 
Bank of Chicago, 255 RE.2d 61, 119 ULAppJd 
157 

FaEsre to exercise diligence to obtain correct 
address 

RX—Barton v. D’Attorro, 262 A.2d 834, 106 RX 697. 
Statutory period of servie tolled 
CaL—Polony v. White, 117 CaLRptr. 341, 43 CA.3d 
44 

Reasonable dfligeoce not shown 
m.~ Pisciotto V National Heater Co., 315 RR2d 121, 
21 HLApp3d 73—Greenwood v. BkmdeB, 406 
N.E2d 204, 40 BLDec. 503, 85 DLAppJd 186. 
Sound discretion of trial court 
EL—Martis v Lozada, 318 RE.2d 334, 23 IEApp3d 
8 

Dismissal for lack of diligence addressed to 
sound legal discretion 

EL—Phifer V Hayes, 314 N.E2d 473, 20 BLApp.3d 
635. 

Delay constituting ladies 
Ga,—Eady v. Orr, App^ 219 SEJd 622, 135 GaApp. 
887. 

Role not self-executing 

Midi.—Krueger v. Williams, 248 N.WJd 650,71 Mick 
App. 638, rek 254 N.WJM 625, 75 KtichApp. 1. 

65. Ariz.—Garm v. Frey, 442 PJd 159, 7 ArizApp. 
601. 

UL—Ucka v. Wiffiam A. Saks, Ltd, 388 NJE2d 1261. 

27 HLDec. 212, 70 HLAppJd 929. 

Moot—Fraunhofer v. Price, 594 P2d 324. 182 Mont 
7 

N.Y.—Sadky v. Mormik A Sons, Inc., 410 NXSJM 
664, 66 AX>M 779. 

Delay bdd justified 

EL—Hahn v. Wiggins, 163 RE 2d 562, 23 MAppJd 
391—Kohihaas v. Morse, 183 NJR2d 16, 36 HL 
App2d 158. 

NJ .—Cooke v. Yamsgton, 299 Sa2d 400 62 NJ. 123, 
Matters con s tituting no j a s tiB ca tioa for delay 
Alask*—Shwtoa v. Miarien 339 PJd X 
CaL —Lesko v. Superior Court, Marin Com% 179 CaL 
Rptr. 595, 127 CAJd 476. 
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m.—Lee v. Decker, 30 7 N.EJd 773, 17 IILApf».3d 91 
Moet^-Siate ex td Bakfwia v, Foartee®ili Jfa6cra*] 
Dot, 381 ?2d41X 142 Meat 64 
O.S.—Dewey v. Farchoee, CA.IH, *60 F.2d 133 & 
Arm—Gatrcsa v. ftey, 442 P2d 1»» 7 AraApp, 601 
D.C~Mn v. Jacobs, App* 258 A. 2d 264 
G«.—Picssiey y. Jbwop, !S0SJ&2dl 896, 227G^W 
v, Morales, 2«2 N.L2d 36, 9 VLJ^.3i 
2S3—Sdmtez v. McEiroy, 293 NL2d 355,9 JO 
App.3d94a 

Nerw—Hnsett v. St Miry’s Hospital Aas’n, 478 P.2d 
154,86 Nev. 900. 

NX—One v, FJkgd, 180 Aid 404, 74 M J.$uper 31. 

Tlie rate that a motion to dlsmissfor 
want of prosecution should not be 
granted if plaintiff resumes diligent 
prosecution of his claim prior to de¬ 
fendant filing a motion to dismiss, dis¬ 
cussed infra § 65(2), is inapplicable 
when a cause of action is ffled but 
suimnons is not served because of urn- 
doe delay and lade of diligence without 
cause.** 1 

0X Ind.—Geiger and Peters, Inc v. Axzxnam 
Ffetdber Nat. Bank A Trust Co., App., 438 24E.2d 
1279. 

At HL—Delta v Wiffian A Sales, Ltd., 3S8 
N.FJtd 1261, 27 IH-Dec. 212, 70 IUA^p.3dl 929— 
Hatasa v. Keffiy, 414 N E2d 1262,47 HlDed44, 
MDLAppJd 896. 

NX<—Hudamcb v. Borough Council of Borough «of 
Avakm, 443 A2d 777, 183 NJSuper. 244 


Ga-—McGane v. Sowiaslri, 240 SJEJ2d 13% 143 &a 
App. 724. 

DL—Hebtmg v. Iflkr Brewing Go* 403 N.E2d 4&71,318 
BLDec. 440, 82 IBAppJd 981 
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66. CaL—Wyoming Pac. Oil Co. v. Preston, 329 P.2Ld 
489, 50C2d 736—Bast-r^g v. Superior Court of 
Venom County, 115 CaLRptr 241,524 P.Zd 360, 
12 C3d 44. 

Pnrpoaeaf rti iufc 

(1) C*L—-Hamer v. Superior Court for Los Atngdes 

Comity, 72 CaLRptr. 561, 266 C~A2dt 907. 

(3) Oder statements. 

Cat—Mies A Sons, Inc. v. Supenor Court IntzadFor 
San Joaqum Cooaty, 5 CaLRptr- 73, 181 GA2-d 
151—Watson v. Superior Court for Log A. Bytes 
County, 100 QOtptr. 684, 24GAJd 53-Watswa 
v. Superior Court fir Lot Angela. County, 100 
CaLRptr. 68* 24 CA.3d 53. 


(1) CaL—Hack Bros, Col v. Superior Court for Leas 

Angeles County, 71 CaLRptr 344, 265 GA2c3 501. 

(2) Cal—Highlands Inn, Inc. v. Gurries, 81 Catl 

Rptr. 273, 276 CJUd 69* 

(3) Oder mamm. 

GaL—Lambert v. Conrad, 8 CaLRptr. 56, 185 CLAZd 
SS—Hamer v. Superior Court Car Los A-uytes 
County, 72 CaLRptr. 561, 266 CLAJd 907—Berra- 
fltemv. Superior Court In and Bor City and Country 
of San FttnaKO, 82 CaLRptr. 775,2C-AJd 700— 
Neboo r. AJL Robins Co, 1 Dist, 197 CaJLRprtr. 
179,149 CAJd 862. 

line jtmrn far service mi nfan 

Cdi Oartrr v. Superior Court b aaad Far Oty uml 
Comity of Saa Francisco, 9 Crtllptr. \*&, 18T7 
CJUd I—Highlands Ian, lot v* Gurries, 8 3 Cal 
Rptr. 273, 276 CLAM 694. 


CM. MBe» A Sons, lac, v, Superior Court la vend For 
Saa Jonqma Corner, S QMtpte>7J> 181 CLA&d 
1S1 Highlands laa, Saa ?• Oumei SI CaWpMr. 
273, 276 CAJd 69* 


Matters held insKfficieiit excuse 

CaJ.—Flamer v Supenor Court for Los Angeles Coun¬ 
ty, 72 Cal Rptr 561. 266 C A 2d 90T—Bermteut v 
Superior Court In and For City and County of San 
Francisco, 82 Cal Rptr *775, 2 C A 3d TOO-Wit- 
son v Supencr Court for Los Angeles County, *00 
Cal.Rptr 684, 24 C A 3d 53 

rtoppci 

CaL—Flamer v Supenrr Court for Los Angeles Coun¬ 
ty, 72 Cal Rptr 561, 266 C A 2d 907 

Whm three year period begins to ran as to 
fictitiously mused defendant 

CaL— Rjos v Torvakl Klavness, 83 Cal.Rptr 150, 2 
Cal App 3d 1077—Watson v Supenor Court for 
Los Angeles County, 100 Cal Rptr 684, 24 C A 3d 
53—Nelson v AH Robins Co.. 1 Dkl. 197 Cal 
Rptr 179, 149 C A 3d 862 

Tardy compliance insufficient 

Cal,—Los Angeles County v Security Ins Co of Hart¬ 
ford, 125 Cal Rptr 701, 52 C.A 3d 808 

“Commencement" defined 

Cal.—Elling Corp v Supenor Court for Los Angeles 
County, 123 Cal Rptr 734, 48 CA.3d 89—Nelson 
v. A.H Robins Co, 1 Dist., 197 CaLRptr. 179, 149 
C.A 3d 862 

Balancing harm to plaintiff against prejudice to 
defendant 

CaJ —Hochanan v Supenor Court of Los Angeles 
County, 170 Cal Rptr 790. 621 P.2d 829, 28 C.3d 
714. 

fotmuencement as to new parties 

Cal —Washington v Nelson, 160 Cal Rptr 644, 100 
C.A,3d 47—Nelson v. AH. Robins Co., 1 Dist, 
197 CaLRptr 179, 149 C A 3d 862 
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6*5. Cal—Bonelli v. Chandler, 331 P.2d 705, 165 
GA.2d 267—Highlands Inn, Inc v, Gtimes, 81 
Cal Rptr 273, 276 C A.2d 694. 

Action held not subject to dismissal 

CaL—Carter v Supenor Court In and For City and 
Comity erf San Francisco, 9 CaLRptr 140, 187 
CA 2d 1— Rice v Arden Farms Co., 18 Cal Rptr 
863, 199 C A.2d 349—Sylvestre v King Mfg Co, 
64 CaLRptr. 4, 256 C A.2d 236—Big Bear Munici¬ 
pal Water Dist. v. Supenor Court for San Bernardi¬ 
no County, App., 75 CaLRptr 587 

Conn.—Stevens v Leone, 406 A 2d 402, 35 Conn Sup. 
237 

S tip ulation extending time 

Cal.—General Ins. Co erf America v. Supenor Court of 
Alameda County, 124 Cal. Rptr. 745, 541 P.2d 289, 
15 C.3d 449 

Big Bear Municipal Water Dist v Superior 
Court for San Bernardino County, 75 Cal Rptr. 
580, 269 CA.2d 919, 

Decisional or implied exceptions 

CaL—South v. Herzer, 76 Cal Rptr 77, 270 C,A2d 
747—Taylor v. Hizer, 106 CaLRptr. 603, 30 
GA.3d 846—Los .Angeles County, v. Security Ins. 
Co. of Hartford, 125 CaLRptr 701, 52 C A.3d 808. 

67. Cal—Wyoming Pac Oil Co. v Preston, 329 P2d 
489, 50 C.2d 736. 

Lambert v Conrad, 8 Cal Rptr 56, 185 GA~2d 
85—Sylvestre v. King Mfg Co, 64 CaLRptr. 4, 256 
GA.2d 236—People ex rei Cranston v. Bonelli, 92 
CaLRptr 828, 15 CA.3d 129. 

68. CaL—General Ins. Co of America v. Supenor 
Court of Alameda County, 124 CaLRptr. 745, 541 
PJd 289, 15 G3d 449. 

Moor v. Superior Court of San Diego County, 
87 CaLRptr 62a 8 C.A.3d 804. 

70. Discretion held not abased 

(1) Other instances. 

CiL—Rice v. Arden Farms Co, 18 CaLRptr. 863, 199 
CA.2d 349. 

E—WaBaee v Smith, 394 N.R2d 665, 31 IlLDec. 463, 
75 HLApp.3d 739 


70,10. Ill—Maxes v, Metzler, 409 NE2d 447, 42 
Ill Dec 832, 87 Ill App 3d 881. 

71. N Y —Mercantile Nat. Bank of Chicago v Wis 
* met, 264 N Y S 2d 850, 48 Misc.2d 275 

72. Pa—Cannon v. Avco Corp., 323 A 2d 290, 227 
PxSuper. 419 

783. Del —Gosnell v Whetsel, 198 A.2d 924, 7 Sto¬ 
rey 241 

Fla —Lendsay v. Cotton, App, 123 So 2d 745, 95 A L 
R2d 1029—Hawkins v Bay County Publishers, 
Inc, App, 148 So 2d 561 

Ill.—Licka v. William A. Sales, Ltd, 388 N.E2d 1261, 
27 IHDec. 212, 70 IILApp 3d 929. 
jsj Y.—Yazzana v. Horn, 249 N Y S 2d 682, 42 Misc 2d 
989 

Held not ground for dismissal 
Fla—Iooes v Denmark, App, 256 So 2d 198 
N Y —Aversano v Town of Brookhaven, 430 N.Y.S 2d 
133, 77 A.D2d 641. 

79. U.S—Bishop v Rearden, MunApp, 178 A 2d 
426 ' , 

Colo —Bolger v. Dial-A-Styk Leasing Corp, 409 P2d 
517, 159 Colo 44 

Del—Whetsel v Gosnell. 181 A.2d 91, 4 Storey 519 
Fla.—Alan Restaurant Corp v. Walder, App., 399 
So.2d 1128 

La.—Carpenter v Employers Mut. Cas Co, App, 159 
So.2d 318—Finuf v. Johnson, App, 216 So 2d 151, 
wnt ref. 217 So 2d 410, 253 La. 313, app. after 
remand 226 So 2d 585, application ref 228 So.2d 
483, 254 La. 924 

N M —Aetna Cas and Sur Co v Bendix Control Div., 
App, 680 P2d 616, 101 NM 235. 

N Y.—Stuart v. Board of Directors of Police Benev 
Ass’n of New York State Police, Inc, 446 N Y S 2d 
577, 86 A.D.2d 721 

NC—Ellis v Kimbrough, 266 SE-2d 758, 47 N.C 
App. 179 

Pa.—Nicolosi v. Fittm, 252 A.2d 700, 434 Pa. 133 
Capparefl v. Schultz, 56 LuxL.Reg. 21 
Defective summons carefully scrutinized 
N.C—Childress v Forsyth County Hosp Authority, 
Inc., 319 SE2d 329, 70 N.GApp 281, review den 
325 S E 2d 484, 312 N.C 796 
Original defective notice not ground for dismis¬ 
sal 

Ga.—Mmcey v Stamper, 319 S E2d 857, 253 Ga. 301 
Where action not dismissable for failure to 
prosecute 

Cal —Roberts v. Home Ins. Indem Co, 121 CaLRptr 
862, 48 C A 3d 313 

81* Cal —Ippolito v Municipal Court of Los Angeles 
Judicial Dist, 136 Cal Rptr. 795, 67 C A 3d 682 
82. Ky—Cornett v Smith, 446 S.W.2d 641 
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90. Colo—Jenkins v Glen and Helen Aircraft, Inc, 
590 P 2d 983, 42 Colo. App 118. 

Fla.—American Motors Corp. v Abrahantes, App. 3 
Dist., 446 So 2d 240. 
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95. Idaho—Holmes v. Henderson Oil Co, 628 P.2d 
1048, 102 Idaho 214. 

Ky.—Lawrence v Marks, 355 S.W2d 162. 

Mich —Lcwkowicz v. Youngblood, 273 N W 2d 514, 86 
Midi App 663, affd 322 NW2d 152, 413 Mich 
728 

N.Y —Atlantic-Corey Crane Service, Inc. v. Dory Leas¬ 
ing Corp, 420 N.YS2d 465, 100 Misc.2d 995 
Ohio—Dc Garza v Chetister, 405 N E 2d 331, 62 Ohio 
App 2d 149, 16 O0.3d 335 
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Class action 

(1) In general. 

Cal.—Hamson v Board of Sup’rs of San Mateo Coun¬ 
ty, 118 Cal Rptr 828, 44 C A 3d 852 

Kan —Steele v Security Ben Life Ins Co, 602 P 2d 
1305, 226 Kan 631 

Mo—Senn v Manchester Bank of St Louis, 583 
SW2d 119, a pp after remand 603 SW2d 551 

(2) Change of status does not require court to dismiss 

class action on basis of mootness 

W.Va —State ex rel. Miller v Sencindiver,, 294 S E 2d 
90 

(3) Dismissal proper where plaintiffs expressly ex¬ 
cluded by court decision 

Cal—Garfmkle v Wells Fargo Bank, NA, 185 Cal 
Rptr. 401, 135 C.A3d 514 

953. Alaska—KOS v. Williams, 616 P 2d 868. 

HI.—Beagley v Andel, 374 N E 2d 929, 16 Ill.Dec. 154, 
58 Hl.App3d 588. Cert, den 99 SCt 1235, 440 
U.S 917, 59 L Ed 2d 467 

Ind.—State Farm Mut Auto Ins Co. v Shuman, 370 
N.E2d 941, 175 Ind.App. 186. 

Mich —Thomas Industries, Inc v Wells, 270 N W.2d 
98, 403 Mich. 466 

N.Y.—McClelland v Robinson, 405 N.Y.S.2d 165, 94 
Misc.2d 312. 

N C.—Howard v Boyce, 146 S E.2d 828, 266 N C. 572 
Young v Marshbum, 180 SE2d 43, 10 NC. 
App 729, cert, den 181 SE.2d 603, 278 NC 703. 

Matters contemplated by want of legal capacity 
to sue, etc. 

Ill—Patterson Heating ft Air Conditioning Corp v. 
Durable Const Co., 278 N E2d 410, 3 Ill App 3d 
444. 

Sufficiency of complaint could not be tested on 
tills objection 

NY.—Field v. Allen, 189 N Y.S.2d 489, 9 A.D.2d 551 

Statute construed 

Kan.—Schraeder v. Sisters of St. Joseph of Wichita, 357 
P.2d 854, 187 Kan 509. 

Motion to dismiss not to be construed as a 
demurrer 

Kan.—Schraeder v. Sisters of St Joseph of Wichita, 357 
P.2d 854, 18* Kan. 509. 

Motion as constituting plea in abatement 

Cal.—J. C. Peacock, Inc. v. Hasko, 16 CaLRptr. 525, 
196 C.A.2d 363. 

Suspension of corporation for nonpayment of 
taxes insufficient 

Utah—-Mackey ft Knobel Enterprises, Inc. v Teton 
Van Gas Inc, 460 P.2d 828, 23 Utah2d 200—M & 
S Const. ft Engineering Co v Clearfield State 
Bank, 467 P 2d 410, 24 Utah2d 139. 

Suspension of corporation for failure to tile 
annual report sufficient 

Mich.—Central Contracting Co., Inc v. Goldman, 210 
N.W2d 901, 48 Mich.App. 604. 

Dissolved corporation 

Mo.—J. M. Moms Const Co. v. Mid-West Precote Co., 
App, 613 S.W.2d 180 

95.10. Tex.—Coakley v. Reisrng, 436 S.W.2d 315, 
app. after remand 457 S.W,2d 431, err. ref. no rev 
err, cert. den. 91 S.Ct. 1376, 402 U.S. 906, 28 
L.Ed.2d 646. 

Motion insufficient to raise issue 

Colo.—Tex-Am Carriers, Inc v. A.ST. Brokerage, Inc., 
586 P.2d 667, 41 ColaApp. 438. 

95.15. III.—Patterson Heatmg Sc Air Conditioning 
Corp. v. Durable Const. Co., 278 N.E2d 410, 3 
Hl.App.3d 444. 
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9530. Incapacity apparent on face of com¬ 
plaint held necessary 

N.Y.—M ft E Luncheonette, Inc. v Freilicb, 218 N.Y. 
S3d 125, 30 Misc3d 637. 

Ill.—Hermes v. William F. Meyer Co., 382 N.E2d 841, 
22 Ill.Dec. 451, 65 IlLApp.3d 745. 
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La—Avant v A-l Moving ft Storage Co, App., 260 
So 2d 355 

Neb —Rigid Component Systems v Nebraska Compo¬ 
nent Systems, Inc, 276 N.W.2d 659-, 202 Neb. 658. 

S C —Glenn v E I. DuPont De Nemours ft Co, 174 
SE2d 155, 254 SC 128. 

Standing to bring class action 

Del —Koffler v McBride, Ch, 283 A 2d 855 

Mich — Nonhview Const Co v City of St Clair 
Shores, 249 N W.2d 290, 399 Mich. 184 

96 . La.—R G Claitor’s Realty v. Juban, 391 So 2d 
394 

96 . 5 . Ala —Daniel Const. Co v. Pierce, 120 So.2d 
381, 270 Ala 522 

Fla.—Frankel v City of Miami Beach, 340, So 2d 463, 
on remand 341 So 2d 1076. 

Ga—Bible v Cross, 145 SE2d 549, 221 Ga. 514 

Ill —First Nat Bank ft Trust Co. of Evanston v Rock* 
enbach Chevrolet Sales, Inc, 229 NE2d 1, 85 
IB App 2d 392 

NJ —City of Trenton v Fcwler-Thome Co, 154 A 2d 
369, 57 N J Super 196, affd 160 A.2d 131, 32 NJ 
256 

N Y —Cartello v Northern Ins. Co of New York, 244 
N.Y.S 2d 713, 41 Misc2d 456. 

Utah—M ft S Const ft Engineering Co v. Clearfield 
State Bank, 467 P 2d 410, 24 Utah2d 139 

Dismissal improper 

Md—DuBois v. City of College Park, 375 A 2d 1098, 
280 Md. 525, app after remand 410 A.2d 577, 286 
Md. 677 and 447 A 2d 838, 293 Md 676, cert den 
103 S,Ct 787, 459 U.S 1146, 74 LEd-2d 993 

97 . Ga.—State Farm Mut. Ins. Co. v. Smith, 170 
S E2d 716, 120 Ga.App 345—Robmson v. Re- 
ward Ceramic Color Mfg., Inc., 170 S.E2d 724, 
120 Ga.App. 380 

N.Y.—Claim of Gerkin, 434 N.Y.S.2d 607, 106 Msc.2d 
643. 

Use of John Doe caption 

N Y.—ABKCO Industries. Inc. v. Lennon, 384 N.Y. 
S 2d 781, 52 A.D2d 435, 

Corporation as unincorporated association 

La—Smith v West Virginia Oil ft Gas Co, App, 365 
So 2d 269, revd, Sup., 373 So.2d 488. 

98. Cal — Siegal v Superior Court In and For Los 
Angeles County, 21 CaLRptr. 348, 203 GA.2d 22 

Ga—Atlanta Veterans Transp., Inc. v. Westmoreland, 
181 S.E2d 504, 123 Ga.App. 466. 

Ill—Van Burkom v. Holquist, 183 NE2d 890, 36 
Ill App 2d 254. 

Iowa—Vesper Sign ft Neon Co v Nugent, 168 N.W.2d 
805. 

La.—Hemps Creek Users v. Polluters of Hemps Creek, 
App., 330 So.2d 361. 

Mo —L.C R- Excavating Contractors, Inc. v. W.S. Hap- 
pel Co., App, 440 S W 2d 135. 

N Y —Franklin v. Rumsey Realty Corp., 221 N.Y.S.2d 
395, 32 Misc.2d 57-O’Hayer v. St Aubtn, 255 
N.Y.S2d 101, 44 Misc.2d 786, affd. 262 N.Y.S.2d 
225, 24 A.D.2d 604 

Or.—Hunt v Golden, 532 F.2d 26, 271 Or 321. 

W.Va —Johnson v. Huntmgton Moving ft Storage, Inc., 
239 S.E2d 128, 160 W.Va. 796. 

Purpose of rale 

Wash.—In re Crane's Estate, 515 P.2d 552, 9 Wash, 
App. 853. 

Not subject to dfsmiwal 

Ga.—McDowell v. Judges Ex Officio, 219 S . E 2d 713, 
235 Ga. 364. 

L50. Colo—Norbyv.CSty of Boulder, 577 P2d 277, 
195 Colo 231. 

N.J.—Hyland v. Kirkman, 385 A.2d 284, 157 NJ.Su- 
per. 565. 

N.Y.—Amodeo v Orange County* 404 N Y.S.2d 221, 
94 Misc2d 53 

Ohio—John P. Novatny Elec. Co. v State, 349 N.E2d 
328, 46 Ohm App.2d 255, 75 O.Q.2d 412. 


In other jurisdictions, the question 
has been held properly raised by a 
motion to dismiss. 1 ' 55 

135. Ga.—Obver v. Irvm, 125 S.R2d 695, 105 Ga. 
App. 844 

X Colo.—McIntosh v. Romero, 513 P.2d 239, 32 
Colo App 435. 

ID—Lune v. Rupe, 201 N.E2d 158, 51 HLApp.2d 164, 
cert. den. 85 S Ct 1108, 380 UE 964, 14 LEd2d 
154 

N.Y—Cichy v Town of Cheektowaga, 304 N.Y-SOd 
843. 61 Misc.2d 88. 

N.C—Scbefl v. Rice, 246 S,E2d 61, 37 N.GApp. 377, 
cert den. 248 S.E2d 253, 295 N.C 648. 

SD—Johnson v. Adamski, 274 NW.2d 267 
Wash.—Fox v. Sackraan, 591 P.2d 855, 22 WasEApp. 
707. 

Indispensable party 

Cal —Peerless Ins. Co v. Superior Court for Los Ange¬ 
les County, 85 CaLRptr 679, 6 GA.3d 358. 

Ga.—Dismuke v Styncbcombe, 228 S.E2d 817, 237 
Ga. 420. 

Proper party 

Vt.—PiUsbury v. Town of Whedock, 290 A.2d 42, 130 
Vt. 242. 

Necessary party 

NC—Booker v Everhart, 240 S.R2d 360, 294 N.C 
146. 
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3. Ga.—Shdnutt v. Bank of Hancock County, 153 
S.E2d 442, 223 Ga. 74. 

Kan —Farmers State Bank v, IrsOc, 331 P.2d 292, 183 
Kan. 636 

La.—Succession of TerraL App., 301 So.2d 754, affd. in 
part, revd. in part on oth. gids., Sup., 312 So.2d 
296 

Neb —Rumbel v Rcss, 91 N.W.2d 36, 166 Neb. 839, 
reh. den. and am. 92 N.W^d 904, 167 Neb. 359 
N.M —Montoya v. Department of Finance and Admin* 
app., 649 P.2d 476, 98 N.M. 408, cert quashed 649 
' P.2d 1391, 98 N.M 478. 

N Y.—Challefte, Inc. v. Town of Brook, haven, 250 
N YS.2d 165, 43 MiscJZd 264. 

Ohio—Ledwell v May Co., 377 N.E2d 798, 54 Ohio 
Mtsc. 43, 8 O.OJd 347. 

R. I.—Anderson v. Anderson, 283 A.2d 265, 109 RI. 
204. 

Tex—Bouriand v. Gty of San Antonio, Qv-App^ 347 
S.WJtd 660. 

Wash.—Lakemoor Community dub, Inc. v. Swanson, 
600 P.2d 1022, 24 WasEApp 10 
Wyo—Casper Nat. Bank v. Jobes, 329 P.2d 1077, 79 
Wyo. 38. 

Indispensable party 

Ala.—J G Jacobs Banking Co. v. Campbell, 406 Sa2d 
834. 

CaL—-Noguera v. North Monterey County Unified 
School Dist, App., 164 CaLRptr. 80S. 106 GAJd 
64. j 

Colo.—Dahman v. Gty of Lakewood, 610 P.2d 1357,44; 
Colo App. 261. 

Conn.—Standard Mattress Co. v, Gty of Hartford, 329 
A2d 613, 31 ComuSup, 279. 

Del—Levine v Milton, 219 A.2d 145, 42 DeLCh. 597. 

Kqjro v. Sikorski, Super., 267 A.2d 603 
Fla.—Commodore Plaza at Century 21 Condominium 
Ass’ii, lac. v Saul J. Morgan Enterprises, hoc, 
App, 301 So.2d 783. 

Ind.—Lutheran Hospital of Ft Wayne, Inc. v. Depart¬ 
ment of Public Welfare of Alien County, App., 397 
N.E2d 638 

Ky.—George v Kentucky Alcoholic Beverage Control 
Bd., 403 S.W2d 24. 

Fa—Snyder v. Schuylkill County Munkapai Authority, 
58 ScEER 181. 

Wash.—Jensen v, Arntzen, 406 P-2d 954, 67 WastUd 

202 . 
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ioa to add party not condition precedent 
—Btunicttthftl v. Allen, 260 N.Y.S.2d 363, 46 
688 . 

an tribe 

l^-Tnot-Canada Enterprises, lid. v King Coun¬ 
ty, 628 A2d 493, 29 Wa*b. App. 267. 

rinH a i by court 

“Bruner v. Kops, App., 314 N.W.2d 892, 105 
W&2d6l4. * 

. Idaho—Hosing v. Drake, 408 P.2d 180, 90 
Idaho 67. 

-De Cosmo v. Foreman, 171 A J2d 10S, 67 NJ.Su- 
per. 548 

—Cherney v. Board of Ed. ofQty School Dot. of 
Sty of White Hants, 297 N.Y.S.23 668, 31 A.D.2d 
164. 

Feller v. Katz, 181 N.Y^2d 519, 15 M*c.2d 
[093—Bama v. Van Kmren, 189 N.Y.S.2d 969, 19 
Litaxld 92—Lewendol v. Michacfe, 219 N Y.S2d 
808, 29 Misc.2d 831—SoJmo v. Rosenberg, 221 
SLY&2& 56, 31 MiscJSd 911—CXHayer v. St An¬ 
ita, 255 RY^2d 101, 44 Mno2d 7S6, affd 262 
SLYSJd 225, 24 A.D2d 604—DiFate v. Sober; 
(SB H.YSM 215, 45 A.D.2d 1002. 

Me defect 

-Boxkhead v. Trustees, Firemen's Reason Fund of 
Vtiaota, 209 SLE2d 651, 133 Ga-App. 41. 

en approach 

-State ex rd. Emcasco Ins Ca v Rush, App, 546 
LW2d 188. 

EL—Bnnnley v. Tondbe, Ross St Co., 2 Dist, 
463 NLE2d 195, 79 EL Dec. 57, 123 Ili.App 3d 
636l 

-Lanriccffln v. LanriceHa, 178 N.YS2d 559, 13 
iisc2d 799—Baum v. Van Retires, 189 NY£.2d 
69, 19 Mbo2d 92 

-Croarol Carding Developments, Inc. v. Gunter & 
Jooke, Inc., 183 SX2d 834, 12 N.CApp. 448— 
KoweB v. Fisher, 272 SJE.2d 19, 49 N.CApp. 488, 
ert den. 277 S£3d 69, 302 NLC, 218. 

•Bottom v. Herr, 162 N.W2d 880, 83 S.D 542. 

‘ motion for joinder not required 
-Wamcntbri v. Afien, 260 N.YS2d 363, 46 
llscld 688. 

laden—ROS v. WHfiams, 616 P.2d 868. 

-Shunbfey v. Jobe-Hackley Plumbmg St Heating 
0, 142 SJE.2d 18,264 NC 456,13 A.LJL3d 224. 
y.—Hoffinan v. Dow Chemical Co, 413 S.W2d 
32. 

Bender v. Secretary, Maryland Dept of Person- 
d, 430 A2d 66, 290 Md. 345. 

-Flanagan v. Board of Ed, Commack Unioa Free 
hod Dist, 391 N.YS^d 180, 56 AJ>^d 574— 
rapmdd v, Snider, 433 N.Y.SJd 913, 78 A.D.2d 
(XL 

David McDonough, Inc. v. Berger, 192 N.Y.S 2d 
2^22 Mnc-2d 646. 

Karp v. CooMewof Wis^ Inc, 130 N.W2d 790, 
Wia2d 299. 

mil not required 

■fcgips v. Choate, App. 4 Dist, 456 So2d 556. 

wjoMff of red party in interest not 

Hamman-McFariand Lumber Ca v. Arizona 
mpment Rental Col, 492 P Jd 437,16 Ariz.App. 

L 

t—Concenied Parents v. Carutheisvflk School 
ist 18,548 SMJd 554. 

iL—W3son v. Frakes, 3 CaLRptr. 434, 178 
A^dSSa 

L E. Marta, Inc. v. Interstate 8th St, 585 P2d 
1,41 CotoApp. 203. 

arson v. Walter, 128 &E2d 328, 218 Ga. 469. 
pdrie v* Superior 09 Co, 237 RE2d 492, 40 
61 

cQare A- WBbert’s Sons 1amber & Shingk 
, App, 232 So2d 879. 


N.M.—Meeker v. Walker. 454 P 2d 762, 80 N.M 280 
Pa.—Moorebead v Lopatin. 445 A 2d 1308, 300 Pa.Su- 
per 81 

Held net necessary party 

lad—City of Indianapolis By and Through Bd of 
Directors for Utilities v, Walker, 168 N,E2d 228, 
132 Ut.App 283 

13. Ga.—King v King, 188 S EM 502, 228 Ga. 818 

14. Cal —Sierra Cub, Inc v California Coastal Com¬ 
mission, 157 Cal.Rptr. 190, 95 C.A3d 495. 

Cola—McIntosh v Romero, 513 P 2d 239, 32 Colo. 
App, 435 

F1&—Dulman v Seaboard Coast Lme R. Co., App, 308 
So.2d 53 

Ga —Guhl v Tuggle, 249 S E 2d 219, 242 Ga. 412. 
Iowa—City of Cedar Hapids \ Cox, 93 N W 2d 216, 
app dam. 79 SCt. 1118, 359 U.S. 498, 3 LEd.2d 
976 

Ind —City of Indianapolis v L & G Realty & Const 
Co., 170 N.E2d 90S, 132 Ind App 17 
La.—Inabmet v Stale Farm Auto Ins Co, App., 262 
So.2d 920. 

N.Y—Kogut v. Qty of Buffalo, 192 N YS2d 130, 9 
A,D.2d 717—Siskind v. Levy, 213 NYS2d 379, 
13 AD.2d 538 

Forest Elec. Corp v. Century Nat. Bank & Trust 
Ca, 333 N.Y.S 2d 644, 70 Misc.2d 190 
Fa—Martin v Sander Chevrolet Co, 57 Lanc.Rev 213, 
74 York 138. 

Torn.—Citizens Real Estate & Loan Co, Inc v Moun¬ 
tain Stales Development Corp, App, 633 S W 2d 
763. 

A proceeding which is commenced 
by an order to show cause specifying 
the parties to be served, is improperly 
dismissed as to those parties properly 
served, in the absence of a showing 
that the failure to serve all parties in 
the show-cause order is a failure to 
join necessary parties. 145 

145. N.Y.—Wahl v Miller, 468 N.E2d 1110, 63 
N YJd 687, 479 N.Y.S.2d 973 

15. La.—Tennessee Gas Transmission Ca v. Derouen, 
118 So.2d 889, 239 La. 467 

16. Cal—Irwin v Qty of Manhattan Beach, 38 Cal 
Rptr, 875, 227 CAJld 634 

N.Y.—Such v. Alsmg, 273 N Y.S.2d 650, 51 Misc.2d 
639. 

16.15. Motion for nonsuit held proper 
Ga,—Glower v. Maddox, 106 SE2d 288, 98 Ga App. 
548—Chambliss v Hall, App., 147 S E.2d 334, 113 
GaApp. 96. 

17. W.Va.—Employers Fire Ins. Co. v. Btser, 242 
S.E2d 708, 161 W.Va. 493. 

IB. Ga.—Jerzugan v. Collier, 218 S E 2d 556, 234 Ga. 
837. 

“May" In rule construed 

Ky.—Daniel v. Fourth & Market, Inc, 445 S.W.2d 699. 
19. Colo.—Krueger v. Memman Eke, 488 P.2d 228, 
29 ColoApp. 492. 

Fla.—CarboneH v American Intern. Pictures, Inc., 
App., 313 So 2d 417—Cassidy v. Ice Queen Intern, 
Inc., App., 390 So 2d 465. 

IK—Keehner v. A E Staley Mfg. Co, 365 N.E2d275, 

8 BLDec. 37, 50 IU.App.3d 258. 

Iowa—Appanoose County Rural Taxpayers Ass’n v. 
Iowa State Tax Comnjissioc, 158 N.W.2d 176, 261 
Iowa 1191—Wheeler v Waller, 197 N.W.2d 585 
Ky.—Bradford v. Sagraves, App., 556 S.W 2d 166 
Mass.—Senay v. Meehan, 364 NE2d 1085, 5 Mass. 
App. 854. 

Mo.—Hunt v. Daflmeyer, App., 517 S.W2d 720. 

Neb.—CJ^. cited far Kohler v. Ford Motor Ca, 191 
N.W. 601, 604, 187 Neb 428 
Nev.—Rice v. Ckrk County. 382 P.2d 605, 79 Nev. 
253. 


N Y —Tamely Dnve-In Cleaning Corp. v Jacobs, 190 
NY.S.2d 194, 21 Misc2d 1052 

Pa —Shobola Tp Bd of Sup’rs v Bishop, 421 A.2d 
215, 279 Pa.Super 313 

20. Parties with no eonunoa interest or con- 
section 

Fla —Carboodl v, American Intern, Pictures, Inc., 
App, 313 So 2d 417. 

2L Mass -Cooke v. Walter Kidde & Co, Inc, 394 
NE2d 968, 8 Mass.App 902. 

22. Fla.—Dixon v. Travelers Indem. Co., App., 174 
So 2d 53. 

Ga.—McCreary v Wright, 208 S.E2d 373, 132 Ga. 
App 500 

III — Horwath v Parker, 390 N E2d 72, 28 DLDec 90, 
72 IlLApp 3d 128 

Suit by inantborized attorneys 

N Y—Senft v. Neuer, 198 NYS.2d 14X 

23. Del—Murray v. James, Super, 326 AJ2d 122. 

25. Anz—Am&c Elec Supply Co. v Rawer Const 

Co, 600 P2d 26, 123 Anz. 413. 

27. Mich—Gervais v Annapolis Homes, Inc, 142 
N.W.2d 7, 377 Mich 674. 

28. Fla —Kennedy & Ely Ins. Inc. v American Emp 
Ins Co., App, 179 So 2d 248 

Pa —Janosik v Upper Darby Tp, 17 D & C 2d 218, 46 
Del Co 14 

29. NY — Izqmerdo v Cities Service Chi Co. (Pa), 
264 N Y S 2d 58, 47 Misc.2d 1087. 

Tenn —GJ.S. cited in Oman Const Co v. Tennessee 
Cent Ry. Co, 370 S.W.2d 563, 574, 212 Tenn 556 

31. Del—Hess v. Carmine, Super, 396 A.2d 173 

Old -Cox v. Kelsey-Hayes Co, 594 P 2d 354. 

W Va—State ex rd. Sangsier v Sencmdiver, 170 S.E.2d 
673, 153 W.Va 548 

Appropriate remedy 

Mass —Smith v. MacAlister, 360 N E 2d 1277, 5 Mass. 
App 798. 

N Y.—Giffords Oil Co, Inc v. Boss, 387 N.Y.S.2d 51, 
54 AD.2d 555. 

NC—PresneD v. TroUinger Inv. Co, 202 SE2d 493, 
20 N C.App 722 

Reasons for dismissal 

(1) No relief sought 

Ga—Steenhms v. Todd’s Const Ca, 203 S.R2d 530, 
231 Ga 709. 

(2) No interest in claim 

Ga—Steenhms v Todd’s Const. Co., 203 S.E.2d 530, 
231 Ga 709 

(3) Improper joinder as new party. 

Ga—Pascoe Sled Corp v. Turner County Bd. of Ed., 
227 SE2d 887, 139 GaApp. 87 
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37. Wyo.—Chne v. Sawyer, 600 P.2d 725, app after 
remand 618 P^d 144 

39. Ala—Pid v. Dfllaid, QvApp, 414 So 2d 87 

Fla—DeArmas v Blonstein, App, 356 So 2d 1339. 

Failure to more for substitution of parties war¬ 
rants dismissal 

Fla—Canter v Hyman, App., 363 So2d 29. 

Ga—Jernigan v. Collier, 213 S.E2d 495, 134 GaApp. 
137, affd. 218 S£.2d 556, 234 Ga 837 

Kan.—Livingston v. Bias, 640 P-2d 362, 7 Kan App 2d 
287. 

Vt—Hardy v. Mobbs, 303 A.2d 156, 131 Vt 148. 

Discretion of court 

BL—McGill v Lazzaro, 379 N.E2d 16,19 IRDec. 501, 
62 BlApp.3d 151, app. after remand 48 HLDec. 
134, 416 N E2d 29, 92 BI.App.3d 393. 

Estoppel 

Anz.—Perez v. Valley Nat Bank, App, 639 P.2d 343, 
131 Ariz. 153. 
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Issue as to existence of corporation 

Ohio—Department of Natural Resources, Div of Recla¬ 
mation v O-Tra Industries, Inc, 459 N E 2d 564 9 
Ohio St 3d 187, 9 O B R. 472 

Failure to move for substitution of parties does 
not render dismissal mandatory 

Me—Estate of Mouckerezi, 468 A 2d 993 

40. Excusable neglect after period 

Fla.—Pearl v Kelly, App 3 Dist, 442 So 2d 1012, 
review den 451 So 2d 849 

42. Dismissal while motion for substitution 
pending held error 

Fla.—Narrows Corp v Boca Cfega Sanitary Dist 
Zpp, 230 So 2d 49 

Reasonable time allowed for ratification, join¬ 
der, or substitution 

Ga.—Walsey v Lockhart, App, 222 SE2d 141, 136 
Ga App 624 

Mont.—State ex rel Nawd’s T.V. & Appliance Inc v 
District Court of Thirteenth Judicial Dist. In and 
For Yellowstone County, 543 P 2d 1336, 168 Mont 
456 

Dismissal properly refused * 

Wash.—James S. Black & Co, Inc. v. F. W Woolwonh 
Co, 544 P2d 112, 14 Wash.App 602 

§ 64. -Objections Relating to 

Pleadings 

Library References 
Pretrial Procedure ®=>551, 555, 
621-624, 629. 

43. Ala —Lavoie v. Aetna Life and Cas Co, Inc., 374 
So 2d 310, app. after remand 405 So 2d 17, app 
after remand 470 So 2d 17, jut. postponed 105 
SCt. 2672, 86 L.Ed2d 691 

Fla.—Weimar v Yacht Club Point Estates, Inc, App., 
223 So 2d 100 

Ill—Morese v. Nelson, 363 N.R2d 167, 6 IlLDec 638, 
48 Ill App.3d 895 

Ind.—Cook v. Herring, 162 NE2d 108, 130 IndApp 
72—Wright v Kmnard, 245 N.R2d 835, 144 Ind 
App. 283, app. after remand 262 N R2d 196, 147 
IndApp. 484 

Mich—Drouillard v. City of Roseville, 156 N.W.2d 
628, 9 MichApp. 239. 

Mont—WiUson v Taylor, 634, P2d 1180. 

N.C —Winbome v. Wmbome, 255 S E 2d 640, 41 N C 
App. 756, cert, den., 259 SR2d 918, 298 NC. 
305 

Ohio—Kesselnng Ford, Inc. v. Cann, 427 N R2d 785, 
68 Ohio App.2d 131, 22 OO 3d 162. 

R.I.—Little v. Barnett Carter ft Co., Inc, 382 A.2d 
815, 119 R.I 686. 

Wyo.—Weber v. Johnston Fuel Liners Inc., 540 P.2d 
535. 

Failure of defendant to answer or attack com¬ 
plaint 

Alaska—Lieb v. Interior Enterprises, Inc., 395 P 2d 32. 

Failure to assert damages 

Mass.—MacDonald v. Monn, 339 N.R2d 242, 3 Mass. 
App. 796 
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43.5. Ala —Winn-Dixie Montgomery, Inc. v. Hender¬ 
son, 371 So 2d 899, app. after remand 395 So.2d 
475. 

Alaska—Martin v. Mears, 602 P.2d 421. 

Cal.—Wiedemann v. West Coast Electronics, 345 P.2d 
356, 175 C.A2d 66. 

Fla.—Feller v. Eau Gallie Yacht Basin, Inc, App., 397 
So.2d 1155. 

Ga.—Moultrie v. Atlanta Federal Sav. ft Loan Ass’n 
252 S.R2d 77, 148 GaApp 650 

44. Ala.—Williams v. Jackson Co, Civ., 359 So2d 
798, writ den. Ex parte Williams, 359 So.2d 801 

Ga.—Sitzer v. Lang, 243 S.R2d 95, 145 GaApp. 159. 

111.—Donaghey v Executive Funding Corp.. 360 N.R2d 
472, 4 IlLDec 536, 45 Ill.App.3d 951. 
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Iowa—Prouty v Clayton County, 264 N W 2d 761. 

Mich—Pompey v General Motors Corp., 189 N.W 2d 
243, 385 Mich 53? 

Mmn—Elzie v Commissioner of Pubbc Safety, 298 
NW2d 29 

Mo —Ghertner v Lipton, App., 563 S.W 2d 531—Bro- 
linson v Brolmson, App., 564 S.W 2d 911 

Mont —Tobacco River Lumber Co, Inc v Yoppe, 577 
P 2d 855, 176 Mont 267. 

NM— DeBaca, Inc v. Montoya, 575 P-2d 603, 91 
NM 419 

NY—Richter’s Estate v Novo Corp., 349 NY.S2d 
101, 43 AD 2d 1, app dmn. 329 NE2d 665, 36 
NY 2d 757, 36SNYS2d 832. 

NC—Grant v Emmco Ins Co., 243 SE.2d 894, 295 
NC 39. 

Or.—Russell v. Ford Motor Co, 575 P 2d 1383, 281 Or. 
587 

RI—Dutsoo v Nationwide Mm. Ins. Co, 383 A.2d 
597, 119 RI 801. 

Tex —Pierce v. Terra Mar Consultants, Inc., Crv App., 
566 SW2d 49 

Wash.—Comgal v Ball ft Dodd Funeral Home, Inc, 
577 P 2d 580, 89 Wasb.2d 959 

W Va.—John W Lodge Distributing Co., Inc, v. Texa¬ 
co, Inc, 245 SR2d 157, 161 WVa. 603. 

Notice pleading 

Ark —Harvey v Eastman Kodak Co, 610 S W 2d 582, 
271 Ark 783 

Dismissal mandatory 

Ill—Douglass v. Wooes, 458 NE.2d 514, 76 IlLDec, 
114, 120 Ill App-3d 36 

45. Ala —Lavoie v. Aetna Life and Cas. Co., Inc., 374 
So 2d 310, app after remand 405 So.2d 17, app 
after remand 470 So 2d 1060, jur. postponed 105 
S.Ct. 2672, 86 L.Ed 2d 691. 

Anz.—Industrial Commission v Superior Court In and 
For Puna County, 423 P.2d 375, 5 Ariz-App 100 

Colo.—Denver Elec, ft Neon Service Corp v. Gerald S. 
Phipps, Inc, 354 P2d 618, 143 Colo. 530. 

Del.—Hannan v Masoneilan Intern. Inc., 442 A 2d 
487. 

DC—McBryde v Amoco Oil Co., App.,404 A2d20ft 

Fla. —David’s Sandwich Shop, Inc. v. Wometco Vend¬ 
ing of South Honda, Inc, App, 220 So2d 639 

Ga.—Rahal v Titus, 138 S.R2d 68, 110 GaApp. 122— 
Pittman v. Presley Elec Co., 156 S.R2d 825, 116 
GaApp 21—Cramer, Inc. v. Southeastern Office 
Furniture Wholesale Co., 320 S.R2d 223, 171 Ga. 
App. 514. 

Hawaii—Au v. Au, 626 P2d 173, 63 Haw. 210, 263 

Ill.—Ingersoll v Klein, 245 N.R2d 288, 106 IRAppJLd 
330, affd. 262 N R2d 593, 46 DL2d 42—Country 
Mut. Ins. Co v. Drendel, App., 252 NJR2d 757, 
116 Ill App 2d 466—Corbett v. Devon Bank, 299 
NR2d 521, 12 IUApp.3d 559—Block v. Zahour, 
326 N R2d 506, 27 Ill App3d 487-Lane v Letf- 
hat, 2 Dist, 458 N.R2d 622, 76 ID.Dec 222, 120 
HI App. 3d 937, affd 473 N.R2d 939, 83 IlLDec 
340, 105 H1.2d 191. 

Ind.—Midddkamp v. Hanewich, 364 N.EJ2d 1024, 173 
Ind.App. 571. 

Iowa—Appanoose County Rural Taxpayers Ass’n v. 
Iowa State Tax Comnusskm, 158 N.W.2d 176, 261 
Iowa 1191—Bourjaily v. Johnson County, 167 
N W.2d 630—Peffers v. Gty of Des Moines, 299 
N W.2d 675 

Kan.—Murphy v. Qty of Topeka-Shawnee County 
Dept of Labor Services, 630 P 2d 186, 6 Kan. 
App. 2d 488. 

Ky.—Kentucky Dept Store, Inc v. Rdehty-Pheaix Fire 
Ins. Co. of N.Y., 351 S.W.2d 508. 

La.—Orr v. Walker, App., 104 So3d 226, revd. on oth. 
grds. 109 So.2d 77, 236 La. 740, on remand 113 
Sa2d 485—Caro v. McCaHeL AppL, 144 So^d 
133—Scott v. Hunt Oil Ox, App, 152 Scx2d 599. 

Me. — Bramson v. Chester L. Jordan ft Col, 379 A-2d 
730. 

Mass.—Smith v. Caggiano, 421 N.IL2d 473, 12 Mass. 
App. 47 

Miss.—J oachim v. ViHa Santim, Inc, 353 So .2d 767. 


Mo—Qty of St Lows v. Golden Gate Corp., 421 
SW.2d 4. 

Moot—Sovey v Cho u tea u County Dist Hospital, 567 
P 2d 941, 173 Moot. 392. 

N H—Colebrook Water Co. v Qmmnnaer of Dept 
of Pubbc Works and Highways, 324 A2d 713,114 
N.H 391 

N.M.—McClure v. Tows of MesiBa, App., 601 P 2d 80, 
93 N.M 447 

N.Y—Rivera v Board of EA of Oty of New York, 201 
N Y.S.2d 372, 11 ADJd 7—Equitable Leasing. 
Inc v Maguire, 321 N.Y^2d 409. 36 AJX2d 
1019—Rappaport v. International PiayCex CorpL, 
352 N.Y-S.2d 241, 43 ADid 393 
N.C—Beam v. Almond, 157 S.R2d 215, 271 N.C 509. 
N.D—Johnson ft Maxwell, Ltd. v. Lmd, 288 N.WJd 
763 

Pa.—Century Ins. Agency, Inc v Keller, 72 Danph. 
225—Ptnskota v. Stroul, 40 Erie 267, hearing ref. 
40 Ene 277, 4) Erie 101. 

R. I.—Grasso v. Byid, 417 A2d 911. 

S. D.—Golden v Oahe Enterprises, Inc, 240 N.WAI 

102, 90 SD. 263, app. after remand 295 N.W.2d 
160, app. after remand 319 N.W.2d 493. 

Term—Donaldson v. Donaldson, 557 S.WJM 6ft 
Vt—Levmsky v Diamond, 442 A2d 1277,140 Vt 595. 
Wash.—Contreras v. Crown Zeflerbacb CorpL, 565 P.2d 
1173, 88 Wash.2d 735 

W.Va.—Chapman v. Kane Transfer Col, Inc, 236 
S.R2d 207, 160 W.Va. 530. 

Wis.—Wisconsin Ass’n of Nursing Homes, Inc v. Jour¬ 
nal Co, App, 285 N.W2d 891, 92 Wk.2d 709. 
No triable fesae of fact 

Ind.—Mills v. American Playground Device Co, App., 
405 N.R2d 621. 

Mass.—Sheffield Progressive, Inc v. Kingston Tool Co, 
Inc, 405 NJR2d 985, 10 MassApp 47. 

Deter mination on four corners of complaint 
Fhu—Bncker v. Kay, App. 3 Dist, 446 SoJd 1151- 
Green v. Harry Savin, PA. App, 3 Dist, 455 
So.2d 494. 

Motion weH taken when acts essential to recov¬ 
ery not pleade d 

Mo.—Green Quarries, Inc v. Raasch, App, 676 S.W.2d 
261. 

Claim unsupported by law or fact 

N C —Schloss Outdoor Advertising Co. v. City of Char¬ 
lotte, 272 SJR2d 9201 50 N.CApp. 150. 

Class action 

Alaska—Gold Bondholders Protective Council v. Atchi¬ 
son, Topeka and Santa Fe Ry. Co.„ 649 P.2d 947. 

Mandatory 

N.Y.—Martm v. Madison County, 453 N.Y-Su2d 814, 
88 AD2d 162, appdbo. 453 N^2d 553, 59 
N YJ2d 967. * 

453. Pa.—Falsetti v. Local No. 2026 ILM.WA, 107 
P.LJ. 209. 

45.10. HL—Saldana v. American Mut Corps 422 
N.R2d 86(L 52 ELDec. 651, 97 IHAppSd 334. 
IndL—United Steelworkers of America, AFL-CfO-CLC 
v. Northern Indiana Public Service Co, App., 436 
N.R2d 826. 

Me—MacKerron v. Madura, 445 A_2d 68a app. after 
remand 474 AJd 166. 

No dfanimsal for factual qpiestkms 
HL—Holland v. Arthur Andersen ft Co, I Dist, 469 
N.EJM 419, 82 BLDec. 885, 127 BLAppJd 854. 

Such a motion attacks the legal, as 
opposed to the factual, sufficiency of 
the complaint. 45 ’ 11 

45.1L EL—Cain v„ American Nat. Bank ft Trust Co. 
of Chicago, 325 N£2d 799, 26 HLApp3d 574— 
HoQaad v. Arthur Andersen ft Gk, 1 Dist, 469 
N£2d419, 82 BLDec 885,127 HLAj)p3d 854. 

Dismissal for msnffkaein<y of the 
complaint is out of order if there must 
be dismissal for kck of jurisdictioiL 4 * 15 
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45.15^ NT—JacoU v. District Director of Internal 
Revennev Borough of Manhattan, CSty of New 
Yob, 243 NTSJd 168.40 Mte.2d 344. 

44. lad—Bryant v. Lake County Trust Ca, 284 
KEJd 537, 152 IndApp. 628. 

NT.—Edvards v. Codd. 398 N.Y,SJd 153, 59 A-D.2d 
148. 

aX-RMneBo v. Maguire. 404 AJd 833. 122 HI. 

m. 

W.Vx—Masdo&fis v. EBrias Industries, lax, 246 
S£2d 907, 161 W.Vx 695, 96 AX.H3d 1035 

47. Abu—First Nat Bank of Mofade v Gilbert Im¬ 
ported Hardwoods. lac., 398 SoJd 258. 

Del—Kofton v. Amoco Chemicals Corp., 441 A_2d 

226 . 

Fla.—Kaufman v. A-l Bos lines, lac, App* 363 Sd2d 

61 . 

HL—WoodtB v. Parke Dav* A Co, 374 NJE2d 683, 15 
BLDec; 900, 58 ULApp.3d 349, affil* read. 402 
NJE2d 194, 37 HLDec 304, 79 DlJd 26. 

lad.—Foster v. Nor, Apia, 407 N.E2d 271. 

Me^Hatoad Hearing Aid Centers, Inc v. Smith, 376 
AJtt 456, 96 JLURJd 1020. 

Mick—-Three Lakes Ass’n v. Whiting, 255 N.W2d 686, 
75 MkkApp. 564. 

Me—State ex reL Ashcroft v. Union Eke Ca, App, 
5S9 & W Jd 216—Gaines v. Monsanto Ca, App, 
635 SuWJd 56*. 

NJL—Royer Foundry A Machine Ca v. New Hamp¬ 
shire Grey Iron, foe, 392 AJd 145, 118 N.H. 
649—Berftngoene v. Stanton, 423 AJd 289. 120 
KH. 760 

NJML—McChskad v. Partber, App, 585 PJd 336. 92 
Nit 192. 

NT—Edwards v. Codd, 398 NTSJd 153, 59 A.D.2d 
148. 

N.C—McCoy v. Peach, 251 EEJd 881.40 N.CLApp. 6 

dao—Latter v. Bowman, 370 NJL2d 767, 52 Ohio 
Apjx2d 379, 6 0.0Jd 428. 

Pa—Vktedt v. Wcashmgton Broadcasting Ca, Inc, 
389 AJd 1197, 256 Pamper. 427. 

Wash.—Sbntt v. Moore, 610 P.2d 1188, 26 Wash. App. 
45ft 

W.Va.—Cha mpma n v. Kane Transfer Co* Inc, 236 
SJEJd 207, 160 W.Va. 530 

Wh.—Morgan v, Pennsylvania General las. Co., 275 
N.WJd 66% 87 WisJd 723. 

Rra se con^Ksfart 

U.S-—Al-Mnsta£a Inhad v. Spurn* D.GVa* 543 
FSupp. 922. 
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48. Alaska —Shannon v. Oty of Anchorage 429 PJd 

17. 

Arix-San Manuel Copper Corp. v. Redmond, 445 
* PJd 162, 8 Arix-App. 214. 

ChL—Cow y, Loboe, 33 CaLRptr. 828, 220 CAJd 
218. 


Ga—Jones v. Frances Wood W3aon Foundation. Inc, 
165 S.R2d 882, 119 GaAppu 28—Wallace v. 
Bteakman, 207 SJEJd 254, 131 GaApp. 856. 
H—Interway. Inc v. Atagna, 407 NJE2d 615, 41 
BLDec 117, 85 HLAppJd 1094 
Iowa—Sarvoid v. Dodson, 237 N.WJd 447. 

M e M oo re v. Watson, App* 554 EWJd 537. 

NT—Haynes v. CRC In for ma tion Systems, Inc, 415 
NTSJd 25, 69 AX> Jd 775. 

NC—North Carotins State Bar v. Temple 162 SJd 
64912 NCApp. 91. 

Tex—Gdsrk* r. Stale GvAppu 315 S.WJd 684. 


Tex—Vonleahanm v. Ackerman, CSvApp, 393 
KWJd 927, jurtgm, reformed 403 SWJd 362. 

Iwwtrtff ■WupfioM » wpnrstc nctiaas 

CaL—Katz % Fettma*. WO CaLRptr. 367, 23 CAJd 
50ft 

Other remedies amBable 


. Go. v. 3 


N.Y.—Fierro v Maura, 428 NTS 2d 555, 104 Misc 2d 
419 

Pnrpose of statute 

IH—Horwath v. Parker, 390 N E2d 72, 28 HI Dec. 90, 
72 Ul App, 3d 128 

Fndare to plead Sects bearing on jurisdiction 

Alaska—Sbooshaaian v. Wagner, 672 P,2d 455 

49. Fla.—Capital Bank of North Bay Village v. Hart¬ 
nett Bldg. Management, Inc., App., 353 So 2d 159 

EL—Saunders v Schultz, 170 N.E2d 163, 20 IU.2d 301. 

Conway v. Conners, 427 N.E2d 1015, 56 IILDec. 
610, 101 m.App.3d 121. 

Mo.—Mercantile Trust Ca v Chase Hotel, Inc, App, 
510 S.W.2d 807—Volume Services, Inc. v. CF 
Murphy A Associates, Inc, App., 656 S W 2d 785. 

NY.—Nader v. General Motors Corp, 298 NY.S2d 
137, 31 A.D.2d 392, affd. 255 NE2d 765, 25 
N.Y.2d 560, 307 N.Y.S 2d 647—Commurncaturns 
Fund, Inc. v. Wiry, Inc., 333 NTS.2d 254, 39 
A.D.2d 867. 

Sansboe Trading Corp v Mnsubtshi Intern 
Corp., 470 NTS 2d 991, 122 Misc2d 585, affd. 
479 N Y.S.2d 149, 104 A.D.2d 337, 

N.C—Stanback v. Stanback, 254 SE2d 611, 297 N.C. 
181. 

Tex—Ackermann v. Vordenbaum, 403 S W.2d 362, 15 
A.L.R.3d 893 

Utah—Motivated Management Intern, v. Finney, 604 
PJd 467. 

Wash.—Halvorson v. Dahl, 574 P.2d 1190, 89 Wash 2d 
673, 

Ws.—Tower Special Facilities, Inc v. Investment Cub, 
Inc, App., 311 N.W.2d 225, 104 Wts.2d 221 

Complaint good in port 

(2) Other statements. 

NY.—Samaras v Gatx Leasmg Corp., 428 N Y.SJd 
48, 75 AD 2d 890 

Imprfry not whether cause can be proved 

NLY.—De Pan v. First Nat Bank of Glefas Falls, 3 
Dept, 470 N.YJSJd 869, 98 A.D Jd 885—Paul v. 
Hogan, 392 N.Y.S 2d 766, 56 A.D.2d 723—Gabr- 
idk v. Craft, 428 N.Y-S-2d 84, 75 A.D.2d 939. 

49,5. Ala.—Childs v. Mississippi VaUey Title Ins. Co., 
359 SoJd 1146. 

D.C —McBryde v. Amoco Oil Ca, App., 404 A Jd 200 

Fk.—BdSa Isla Const Corp. v. Trust Mortg. Corp., 
App, 347 Sa2d 649. 

Gx—Finch v. City of Atlanta, 207 S.R2d 46, 232 Gx 
415. 

Hawaii—Giiilam v. Chuck, 620 P Jd 733, 1 Haw App. 
379. 

DL—Johnston v. Girvm, 208 N.E2d 894, 61 III App.2d 
47. 

Ind.—State Farm Mot Auta Ins. Ca v Shuman, 370 
NX2d 941, 175 IwLApp. 186. 

Iowa—Ambrose v. Harrison Mut Ins. Ass’n, 206 
N.WJd 683. 

Kan.—Hokanson v. Uchtor, 626 P.2d 214, 5 Kan. 
AppJd 801 

Masx—GaQlard v. Board of Appeals of Lexington, 
App* 372 N.K2d 275, 6 Mass.App. 834. 

Mich.—Three Lakes Ass’n v. Whiting, 255 N.W.2d 686, 
75 hficEApp. 564. 

Ma—Eoge v. Golden, App., 551 S WJd 928—Hyde v. 
CSty of Columbia, app., 637 S.W.2d 251, cert den. 
103 S.Ct 1233, 459 UX 1226, 75 LXdJd 467. 

N.M-—Runyan v. JaranriBo, 567 PJd 478, 90 N.M. 
629. 

N.Y.—Owens v. Hansc 273 MS.2d 406, 51 Misc2d 
471. 

N.C—Stanback v. Stanback, 254 S.E2d 611, 297 N.C 

181 . t 

Ohio—Point Rental Ca v. Posani, 368 N.E2d 1267, 52 
Ohio AppJd 183, 6 0.0 3d 171. 

RX—Rosea v. Restrepo, 380 A.2d 960, 119 R.I. 398. 

Term.—BeBar v. Baptist Hospital, Inc* 559 S.W Jd 788. 

Vt—Dugan v. CSty of Burlington, 375 AJd 991, 135 
Vt 303. 

Wash.—Berge v. Gorton, 567 P.2d 187, 88 WashJd 
756. 


W.Va.—Chapman v Kane Transfer Co, Inc* 23 
&E2d 207, 160 WVx 530 
Wts —First Nat Bank of Wisconsin Rapids v. Dicku 
son, App* 308 N W2d 910, 103 Wis2d 428. 

Test 

Ala,—Suns v Lewis, 374 Sa2d 298 
Del—Weinberger v UOP, Inc* Ch* 409 AJd 12& 
Gx—Cooper v Mason, 261 S E2d 738, 151 GxAp| 
793 

Me— Dom J Moreau A Son, Inc v. Federal Pac. Elet 
Co* 378 AJd 151. 

Mass.—Fabnzto v. City of Quincy, 404 N.E2d 675, 1 
MasxApp. 733. s 

Mmn—Elzie v Comxrussoner of Public Safety, 29: 
N W 2d 29 

N.M.—Candelaria v. Robinson, App* 606 P.2d 196, 9 
NM. 786 

NT—Meese v Miller, 436 NTS 2d 496, 79 A.D.2« 
237 

N.C—Orange County v. North Carolina Dept o 
Tramp* 265 S.E2d 890, 46 N.CApp. 35a 
W.Va.—Leasetnxucs, Inc v Charleston Area Medics 
Center, Inc* 271 EE2d 608, 165 W Vx 773. 

Wis.—Oflerman v. O'Rourke Ca, Inc., 288 N.WJd 95 
94 WisJd 17 

The dismissal of an action for the 
violation of a rule is an extreme sane 
tion to be applied only when the trial 
court determines that less drastic sanc¬ 
tions will not suffice. 49 * 6 

49.6. Violation of rale prohibiting statement ol 
demand for monetary relief In excess ol 
SHMM0 

NC—Hams v. Maraady, 319 SE2d 912, 311 NC 
536 

However, despite liberal pleading 
rules, where a material element is lack¬ 
ing from a complaint and the allega¬ 
tions make it difficult for a defendant 
to answer, the complaint should be dis¬ 
missed 4910 with leave to replead, as 
discussed in CJ.S. Pleading § 510. 

49.10. Ill—Douglass v Wones, 2 Pist* 458 N.E2d 
514, 76 IILDec. 114, 120 IlLApp.3d 36. 

Miss.—Franklin County Co-op v MFC Services (A. A. 
EX 441 So.2d 1376. 

Mo.—Gaines v Monsanto Co* App, 655 S.W.2d 568. 
N.Y.—Gray v. Rochester Gas and Elec. Corp, 4 Dept, 
468 N.Y SJd 791, 97 A.D 2d 975. 

Test 

III—Palatine Nat Bank v Charles W. Greengard Asso¬ 
ciates, Inc., 2 Dist, 456 N.E2d 635, 74 Ill.Dec. 
914, 119 IU.App.3d 376. 

Coarts should he reluctant to construe law on 

ptearfiwfpe 

Mo—Hershley v. Brown, App., 655 S.W.2d 671. 

Third-party complaint 

NY—De Pan v First Nat Bank of Glens Falls, 3 
Dept, 470 N.Y SJd 869, 98 A.D.2d 885—O’Mara 
v. Maidx 2 Dept* 468 N Y.S.2d 692, 97 A.D.2d 
817 

51. Fix—Kirvin v. dark, App* 396 SoJd 1203. 
Mass.—White v. Spence, 369 N.E2d 731, 5 Mass-App. 
679. 

Mich.—Farmers Ins. Group v. Clear, 290 N.W.2d 51, 
94 MichApp 6S5 

NT—Charitable Promotions v. Anita, 396 N.Y.S.2d 
228, 58 A.D.2d 165. 

An opportunity to amend, etc. 

CaL—Tnnberlake v. Schwank, 56 CaLRptr. 799. 248 
CAJd 708—Katz v. Feldman, 100 CaLRptr. 367, 
w <on 


KEJdtt!, 175 fatLApp. lt& 


370 
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Discretion not abused in refusing to dis?"iqs 
where plaintiff amended complaint 

N.C —Hams v Maready, 319 SE2d 912, 311 NC 
536 

Superseded petition 

Okl —Schaffer v Hams, App, 543 P 2d 586 
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52. Mich —Farmers Ins Group v Clear, 290 N W.2d 
51, 94 Mich App 655 

Failed to cure defect 

Tex —Huddleston v Western Nat Bank, Civ App, 577 
S W 2d 778, err ref no rev err. 

52.5. Cal —Timberlake v Schwank, 56 Cal Rptr 799, 
248 C A 2d 708 

Fla.—Lutheran Senior Citizens’ Foundation, Inc, v 
Schumacher, App, 355 So 2d 861 

III.—McErlean v Union Nat Bank of Chicago, 414 
NE2d 128, 46 Ill.Dec 4< 6, 90 Ill App 3d 1141 

Mich—Drenkhahn v. Smith, 303 NW.2d 176, 103 
Mich App 278, 

N.C—Stanback v. Stanback, 254 S.E2d 611, 297 N.C 
181 

53. N.Y.—Kings Creations Limited v Conde Nast 
Publications Inc, 311 NYS2d 757, 34 AD 2d 
935 

54. NY—VanNess v Aetna Cas & Sur Co, 394 
N.Y S 2d 57, 57 A D 2d 832 

59. Ind —State ex rel. Calumet Nat Bank of 
Hmmond v McCord, 189 NE2d 583, 243 Ind 
626 

64. Cal—Culcal Stylco, Inc v Voraado, Inc, 103 
CaLRptr 419, 26 C.A 3d 879. 

Lack of address sufficient to cause dismissal 

Nev —Naimo v. Fleming, 588 P2d 1025, 95 Nev 13 

65. U.S —Al-Mustafa Irshad v Spann, DC.Va, 543 
FSupp 922. 

Wrong address 

Ohio—Government Nat Mortg Ass’n v. Smith, 277 
N E2d 233, 2, Ohio App.2d 300. 

66. N.M.—Peoples v Peoples, 380 P 2d 513, 72 N M 
64. 

67. Nonsuit 

Conn.—Burgess v. Vanguard Ins Co, 470 A.2d 244, 
192 Conn 124 
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70. III.—Connelly v. Dooley’s Estate, 422 N E 2d 143, 
52 Ill.Dec. 462, 96 Ill.App.3d 1077. 

71. Cal,—Schermg Corp v. Superior Court Few Santa 
Barbara County, 125 Cal-Rptr 337, 52 C A 3d 
737 

Fla.—E A E Eke. Contractors, Inc. v. Singer, App., 236 
So^d 195 

Ill.—Ncmanich v. Long Grove Country Club Estates, 
Inc., 255 N.R2d 466, 119 IH.App.2d 169 

Iowa—George v. Gander, 154 N.W.2d 76, 261 Iowa 
275—Peterson v. Eitzen, 173 N.W.2d 848—Pnne v. 
Hovick, 176 N.W,2d 183. 

Nev—Hassett v. St. Mary’s Hospital Ass’n, 478 P.2d 
154, 86 Nev. 900. 

N.Y.—Wakschal v Century Estates, Inc, 201 N Y S.2d 
236, 10 A D.2d 891, app dism. 209 N YS.2d 81Q, 

8 N Y.2d 1125, 171 N E.2d 890-Schwartz v. Na¬ 
tional Fire Ins. Co. of Hartford, 268 N YS.2d 749, 
25 A.D.2d 727—Francisco v. Walgreen Eastern 
Ccx, 269 N.Y.S2d 170, 25 A D 2d 681—Wemple v 
Cadoret 289 N.Y.S.2d 443, 29 A.D2d 1033—Mu¬ 
noz v, Castro, 297 N.Y.S.2d 589, 31 A D 2d 799— 
Sinder v. 345 Cypress Realty Corp., 311 N.Y.S.2d 
127, 34 A.D 2d 777—Knegsman v. Rosenfeki, 314 
N.Y.S.2d 601, 35 A.D.2d 693, app. dism 273 
N.E.2d 311, 29 N.YJM 633, 324 NY.S.2d 457— 
Harris v. Hampton Hotel Carp., 321 N Y.S.2d 302, 
36 A.D.2d 999—Luksic v. Killmer, 2 Dept., 474 
N.Y.S.2d 119, 100 A.D.2d 864. , 

Straughter v. Francis, 262 N.Y S 2d 513, 47 
Misc.2d 421 
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Pa—Roman v Weather-bead Co, 54 Luz.LReg 89— 
Moore v Landis, 34 D & C 2d 786* 6 Adams L J 
44, 15 Cumb 22 

Wts—Hvslop v MaxudL 223 N.W 2d 516, 65 Wis2d 
658. 

Discretion 

Anz.—Garcia v Frey, 442 P 2d 159, 7 AnzApp. 601 
N Y —Lehigh Val R Co v North Am. Van Lines, 
Inc , 270 N Y S 2d 83, 25 A D 2d 923—LeBost’s 
Estate v Chrysler Motors Corp, 320 N Y S 2d 934, 
36 A D 2d 834—LaVigw v. Allen, 321 N.Y5,2d 
179, 36 A.D 2d 981—Fetter v 217 Centre Corp., 
330 NYS2d 476, 38 AD 2d 840—Kocbcai v 
Oneida County, 342 N Y S.24 717, 41 A D 2d 697. 

Kreilmg v Jayne Estates, Inc.* 274 NYS2d 
291, 51 Misc 2d 895 
Matters considered 

Anz —Garcia v Frey, 442 P-2d 159, 7 ArizApp 601 
N Y —Lehigh Val R. Cb v. North Am Van Lines, 
Inc, 270 N Y S 2d 83, 25 AD2d923 

Rule relating to failure to serve and file note of 
issue inapplicable 

NY.—Friedman v Guthne, 265 N.YS.2d 315, 24 
A D 2d 966 

Dismissal not required for failure to serve on 
guardian of minor 

Ohio—Mothershed v Robinson, App, 257 N E 2d 408, 
22 Ohio App 2d 21. 

Showing of prejudice not required 
N.Y —Simons v Sanford Plaza, Inc., 354 N.Y5.2d 697, 
44 AD 2d 710 
Discretion abused 

N Y.—Delia v. Ramapo General Hospital, 362 N Y 
S2d 567, 47 A.D2d 522. 

Applicability of rule 

Pa —Lebowitz v Singer, 323 A 2d 824, 227 Pa^uper 
275 

Prejudice as factor 

N Y —Santana v. Prospect Hospital, 444 N,Y.S2d 6, 84 
A.D.2d 714 

72. N Y —Ferrandmo v. Cappeffii, 208 N.Y S.2d 851, 
12 AD 2d 604—Cohen v Boybn, 246 N.Y.S2d 
275, 20 A D.2d 632 —Waldron v Ward, 260 N Y. 
S,2d 850, 24 A.D.2d 470-Lehigh VaL R Co v 
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44 AD.2d 710. 

Discretion abnsed hi denial of dunrinal motion 

N Y.—Frangwnc v Cordasco, 368 N.Y.S.2d 88, 47 
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N.M.—Mariey v City of Truth or Consequences, 389 
PM 603, 73 N.M. 484. 
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N.W.2d 707, 45 Wis.2d 490 
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La.—Bolden v. Brazile, App, 172 So 2d 304. 

Neb.—CJJ5. cited In Schaeffer v Hunter, 263 N.W2d 
102, 104, 200 Neb 221. 

5. Cal.—General Motors Corp. v. Superior Court of 

Los Angeles County, 52 Cal.Rtpr 46CV 416 P 2d 
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341 N.Y.SM 194, 41 A.D.2d 736. 
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Am.—Koch v Bentfidd, 403 P.2d 559, 1 Ariz-App 

412—Trader v. HoJohan, 451 P.2d 662, 9 Ariz. 
App. 304 

Cal—Blue Chip Enterprises, Inc. v. Kentwood Sav. 

and Loan Ass’n, 139 CalRptr 651,71 CAM 706. 
Fla.—Stem v. Commercial Const Corp., App., 268 
So.2d 549—Mcllveen v. Metropolitan Dade Coun¬ 
ty, App., 276 So-2d 844 

Ga—McClelland v Alexander, 161 S.E.2d 397, 117 
Ga.App. 663—Carver v. Cranford, 176 S.EM 272, 
122 Ga App. 100 

HI —Crane v. Crane, 283 N.EM 922, 5 IlLApp.3d 763. 
La.—Maxie v. Hartford Acc. A Indem. Co., App., 212 
So 2d 165—Lewis v. New York Fire A Marine 
Underwrites, Inc., App., 233 So.2d 743—Malter v. 
McKinney, App. 310 So.2d 696. 

Mass—KeDy v Kelly, 322 N.E.2d 424, 3 Mass.App. 
702. 

Mich.—Banta v. Servan, 121 N.W2d 854, 370 Mkfa. 
367. 

Williams v. Kroger Food Co, 208 N.W.2d 549, 
46 MichApp. 514. 

Mo.—Matter of Buford, 577 SWJd 809. 

Nev—Moore v. Cherry, 528 P.2d 1018, 90 Nev. 390. 
N.Y —Zahn v Neverett, 428 N.Y.SM 529, 75 AD 2d 
976 

Old—Kmter v. Baskin, 520 P.2d 679. 

Tex.—RoteHo v. State, Qv.App., 492 SW.2d 347, err. 
ref. nj*.e. 

Abuse of discretion 

(2) Other matters. 

HI—Dienthal v. Branovadd, 320 N.EM 177, 23 HI 
App. 3d 726. 

N.Y—Stewart v York Holding Ca, 359 N YSJd 312, 
45 AD 2d 951. 

Tex.—Days v. Laredo Dksd, Ido, CrvApp. 611 
S.W.2d 943, err. ref. no rev. err. 

(3) Other instances. 

Ohio—Brown v. Best, 335 NJL2d 734, 44 Ohio AppM 
82, 73 0.0.2d 67. 

Move for dismissal after appearance 

D.C.—Shakesnider v. Rosenfdd, MunApp., 144 A2d 
106 

Dismissal not Justified ha absence of wSHtiteesa 

N.Y—Hahn v. Binder, 307 N.Y.SM 775, 33 ADM 
903 

Failure to wear at pretrial conference 
U.S —Hyler v. Reynolds Metal Co. CAAia. 434 F.2d 
1064, cert. den. 91 S.Ct 2219, 403 US. 912, 29 
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L Ed 2d 689, refa. den. 92 S.Ct 34,404 US. 875,30 
LEcL2d 122. 

Counsel's presence sufficient 

Ga.—Franks v. Reid, 197 S.EM 154, 128 GaApp. 454, 

Discretion not abased 

Ga—Hnaoo v Castdho, 308 SJEM 705, 168 GaApp, 
301 

R.I.—Haskell v. Hennkson, 326 A2d 853, 113 ILL 720. 
Striking case from calendar 
N Y.—Omar v. David Frost A Co, Inc. 398 N.Y.SM 
300, 59 ADM 647. 
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7.5. Discrepancies in proffered excuse 
Ga.—Lankford v. Karkotsky, 319 S.EM 117, 171 Ga. 
App. 283 

7.10. Md.—Pappalatrdo v. Lloyd, 295 A2d 221, 266 
Md 512. 

A delay in placing the action on the 
trial calendar may not warrant dismis¬ 
sal for want of prosecution. 711 

7J.L N.Y.—-Kraljic v. Stemway Transit Corp. 352 
N.Y.SM 509,43 AD,2d 982. 

9. CaL—Union Bond A Trust Ca v. M A M Wood 
Working Ca, 3 CaLRptr. 926 179 CAM 673— 
Petition of Vladu, 345 P.2d 302, 175 CAM 50— 
Karras v Western Title Ins. Co, 76 CalRptr 141, 
270 CAM 753—Wunutsch v. Nortfvk, 92 CaL 
Rptr. 518, 14 CAM 679 

Goto.—Schfcming v Sunday’s Estate, 431 P-2d 464, 163 
Cob. 424. 

Fla.—Shalabey v. Memorial Hospital of Sooth Broward 
Hospital DisL, App. 253 So.2d 712 
Idaho—Beckman v. Beckman, 401 P.2d 810, 88 Idaho 
522—Cox v. Widtner, 490 P.2d 318; 94 Idaho 
451—Bartktt v. Peak, 688 PM 1189, 107 Idaho 
284. 

HI.—Green v. WHxnot Mountain, Inc. 415 N.EM 1076, 
47 HLDec. 763, 92 HLApp-M 176. 

El ward v Mancuso Chevrolet, Inc., 259 N.E2d 
344, 122 IH AppM 421—Bender v. Schallerer, 293 
N.R2d 411, 9 HLAppJd 951. 

Kan.—Carter v. State Dept, of Social Welfare, 348 PM 
609, 186 Kan. 187. 

Ky.—Nall v Wootfoik, 451 S.W.2d 389—GiB v. Gffl, 
455 S.WM 545. 

Mich.—Banta v. Serban, 121 N W.2d 854, 370 Mich. 
367. 

Miss.—CJA cited in Liberty Sav. A Loan Ass’n v. 

Mitchell, 398 Sa2d 208, 210. 

Ma—CJS. cited k Bindley v. Metropolitan Life Ins. 
Ca, 335 S.WM 64, 69, cert. den. 81 S.CL 274, 364 
U.S. 911, 5 L.Ed.2d 226—CJS. cited k Salk for 
Use and Benefit of Mandel v. Holland Furnace Co. 
337 S.WM 87, 90-Stale ex rel Ward v. Stobbs, 
374 S.WM 40—CJJS. dtod in EssKngcr v. Roach, 
463 S.WM 861, 862. 

Schreck v. Parker, CSv.App, 388 S.WM 538, 
err. dism—Meyer v Vinson, App. 448 S.WM 
316—State ex idL State Highway Commission v. 
Grader, App.. 495 S.WM 741. 

Mont—Jangula v. U.S. Rubber Co. 425 PM 319, 149 
Mont 241. 

Neb.—Schaeffer v. Hunter, 263 N.WM 102, 200 Neb 

221 . 

Nev.—Volpert v. Papagna, 456 PM 848,85 Nev. 437— 
Lmdauer v Allen, 456. 

NM.—Heanqpez v. SchaH, 358 PM 1001, 68 N.M 
86—Gfonan v. Bates, 383 PM 253,72 N.M. 288- 
Baker v. Sojka, 396 PM 195, 74 N.M. 587—Mar¬ 
tin v. Leonard Motor-El Paso, 402 PM 954. 75 
NAL 219—Foster v. Schwartzman, 409 PM 267, 
75 KM 632—Smith v. Walcott, 512 PM 679, 85 
Nit 351. 

OfcL—Kinter v. Baskin, 520 PM 679. 

Or.—Longyear v. Edwards, 342 PM 762, 217 Or. 
314—CJJ5. eked k Horn v. Cafifornfe-Oregon 
Power Co. 351 PM 80, 83, 221 Or. 328-Pember- 
too v. Pemberton, 369 PM 276, 230 Or. 190— 
Downey v. Long, 482 PM 162, 258 Or. 19*- 



27 CJS 138 
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CJ& died fa Howier v Ben Data Lumber Co, 
Inc, 528 P.2d 1341, 1343, 270 Or. 657. 

Pa.—Nath v. Sl Cbir Memorial Hospital, 380 A.2d 

820, 251 PaJSuper. 361 

S.G—Small v. Mungo, 175 S.E2& 802, 254 SC 438 

S.D.—Chicago ft N.W. Ry, Co v. Bradbury, 129 
N.W^d 540, 80S.D. 610-Simkms v Becbtol, 192 
N.W.2d 731. 86 SIX 187. 

Tex.—Chapa v. Wkth, Qv.App., 343 S.W.2d 936— 
Payne v. City of CivApp., 379 S.W.2d 373, 
err. ret no rev. err. Sept, 383 S.W.2d 804—Poflok 
v. McMufleo 02 ft Royalty Co, CSvApp., 383 
S.WJd 837, err. ref—Fmley v. Fraley, Civ.App., 
410 S.W.2d 818, err. ref. no rev, err—Mol ter v 
Equitable Discount Corp., Qv.App., 418 S.W.2d 
262—Craig v. State, Civ.App, 433 S W.2d 713, err. 
ref no rev. err.—City of Austin v Hall, Qv.App, 
446 SuW M 33a app. dmm. 450 S.W2d 836— 
CJLS. died in Pentdris v. Texas Elec. Service Co, 
OvApft, 470 S,W.2d 387, 39a erT. rev no rev. 
err.—Uzzdl v. Praia, CivApp., 486 SW 2d 197 

Washd—CJJS. footed at length is Bishop v. Hamlet, 
365 PJ2d 60a 6G2, 58 Wash. 2d 911 

W.Vo—Gray v. Johnson, 267 S.E2d 615, 165 W.Va. 
156. 

WtSv—Trispd v. Haefer, 279 N.W.2d 242, 89 Wis2d 
725, 

Wycv—Gsudma v. Haberman, 644 P.2d 159 
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®8* D*C—'Woods v, Baltimore ft O.R. Co, Mun 
App., 149 A2d 425. 

Idaho-Haascn v. Ftrebtngh, 392 P.2d 202, 87 Idaho 
202—Beckman v, Beckman, 401 P~2d 810, 88 Ida- 
bo 522—Bartktt v Peak, 688 P.2d 1189, 107 Idaho 
28ft 

Kan.—Carter v. State Dept of Social Welfare, 348 P.2d 
609. 186 Kan. 187. ^ 

Mas.—State Refaty Col of Boston v. MacNed Bros. 
Ox, 265 NE.2d 85, 358 Mass. 374. 

Nev.—Lindaner v. Allen, 456 P Id 851, 85 Nev. 430. 

NAL—Moca v. Hanick, App, 672 P.2d 295, 100 N.M. 
46ft 

11 Alaska—Zdkr v. Poor, 577 P.2d 695. 

Dei—Gebbart v. Ernest DiSabarino ft Sons., Inc, 264 
A2d 157. 

Fla.—Bair v. Palm Beach Newspapers, Inc., App., 387 
Sa2d 517. 

Gm.—Lewis v. Price, 122 S£3d 129, 104 GaApp. 473. 

BL-Cteffias v. Rosengren, 229 N.E2d 141, 86 Hi 
App2d 139. 

IncL—Crown Intent Bock Industries, Inc. v. City of 
Efthatl; Apm 434 K£2d 921. 

NJft—Fecthentooe v. Hanson, 338 F2d 298, 65 N.M 
398—Western Timber Products Co. v. W. S. Ranch 
Co, 364 PJd 361,69 N.M. 108. 

Wash.—Bishop v. Hamlet, 365 P 2d 600, 58 Wasfa.2d 
911. 

Wfc.—Ncnhnas v. dark County, 111 N.W.2d 18a 14 
W&26 222. 

Statnte coBstroed 

(2) Other matters. 

CaL—Lockhart-Mummery v. Kaiser Foundation Hospi¬ 
tals, 163 CaLRptr. 325, 103 CA3d 891. 

Fla.—Fritz v. Sioczyk, App, 202 Sa2d 796, quashed. 
Sup, 220 So2d 908. 

Ga.—State Highway Dept. v. Noble, 139 S.EJd 318, 
220 Ga. 410l 

Scott v. DeKafc County Hosp. Authority, 309 
SLEW 635,168 GaApp. 548. 

M.Y j hfa g o v. New Sands Operating Coqt, 288 N.Y. 
SJd 926,29 A4X2d 92ft 

f2) Other matters. 

Colo Mirer v. Jones, 403 P2d 767, 157 Cola 535. 

fedr-Bidrt v. Rdte, 228 NZ2d 888, 141 IndApp. 
44ft reh. den. 229 REM 474,141 IndApp. 452. 

fem-Ufibon v. McCombs, 154 N.W. 6ft 261 Iowa 
341—Hmnbtodt livestock Auction, Inc. v. B ft H 
Cattle Co, 155 N.W.M478, 261 Iowa 419. 

Not—Vdbcrt v. Pham. 456 P 2A 84ft 85 Nev. 437. 


Purpose of Civil Practice Law and Rules stated 
S Y — Sortmo v Fisher, 245 N Y S 2d 186, 20 A.D 2d 
25 

Statute held valid 

Cal—Multer v. Muller, 4 Cal Rptr 419, 179 CA 2d 
B15—Muller v Coastwde County Water DsL, 4 
Cal Rptr 832, 180 CA2d 712—St Louis-San 
Francisco Ry Co v Supencr Court for Los Ange¬ 
les County, 81 Cal Rptr 705, 276 CA.2d 762 
N Y —KuU v City of New York, 295 N Y S 2d 959, 31 
A D.2d 638 

Johnson v Parrow, 291 NYS2d 175, 56 
Misc.2d 863 

Wis—Neuhaus v Clark County, 111 NW2d 180, 14 
Wis 2d 222 

Rules reconciled if practical 
N Y —Plump v Harth, 276 N Y S 2d 929, 52 Misc 2d 
787. 

Rules not inconsistent 

N Y.—Whitney v Bohack Food Stores, 280 N.Y.S2d 
919, 53 Misc.2d 1022 
Rule or statute held invalid 
Nev.—Volpert v Papagna, 456 P 2d 848, 85 Nev. 437— 
Lindaner v Allen, 456 P.2d 851, 85 Nev. 430 

Purpose of statute 

Anz —Dicenso v Bryant Air Conditioning Co., a Divi¬ 
sion of Carrier Corp., 643 P 2d 701, 131 Anz. 605. 
Cal —McRoberts v Gorham, 96 Cal Rptr 427, 18 
C.A 3d 1040 

Civil Rules for Superior Court control over 
superseded statute 

Wash—Wagner v MdDonakI, 516 P.2d 1051, 10 
Wash. App 213 

Purpose 

12. Nev—Dubin v. Harrell, 386 P2d 729, 79 Nev 
467 

N.M—Foster v Schwaitzman, 409 P2d 267, 75 NM 
632 

N.Y.—Pomerantz v Cave, 195 NY.S.2d 437, 10 
ADM 569, motion dism 204 NY.S2d 160, S 
NY.2d 914, 168 N.E2d 832. 

Wash —Hanson v Lee, 476 P.2d 550, 3 Wash App 461. 
Power to dismiss on merits 
N.Y—Headley v Noto, 237 N.E2d 871, 22 N.Y 2d 1, 
29 NYS.2d 726 
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13. Cal — Weeks v Roberts, 69 Cal. Rptr. 305, 442 
P2d 361, 68 C.2d 802 

15. Fla.—Popkrn v Cnspen, App., 213 So 2d 445. 
N.M.—Southwest Underwriters v. Montoya, 452 P.2d 

176, 80 N.M 107. 

NY.—Commercial Credit Corp v Lafayette Lincoln- 
Mercury, Inc., 271 NYS2d 212, 17 N.Y.2d 367, 
218 N.E2d 272. 

Tex.—Moore v Armour ft Co, Inc., App 7 Dist, 660 
S.W.2d 577. 

16. Ga—Berry v. Siskin, 195 SE2d 255, 128 Ga. 
App 3. 

Pa.—Miller v Hild,, 449 A.2d 714, 303 Pa.Super. 331 

Held not retroactive 

Ind—Bidat v. Folta, 228 NE2d 888, 141 IndApp. 
446, reh den. 229 N.E2d 474, 141 IndApp. 452. 

§ 65(2). — — Exercise of Pow¬ 
er 

Library References 
Pretrial Procedure «=*581-593, 
602 . 

18. Ala.—Freeman v. Freeman, 211 So. 2d 464, 282 
Ala. 330 

Fla.—City of Jacksonville v. Hinson, App, 202 So 2d 
806—Reddish v Foriues, App., 207 So.2d 703— 
Knowles v Gilbert, App., 208 So.2d 660—DeVa- 
ncy v, Rumsch, Apjx, 247 So2d 69—Muiphy 
White Dairy, Inc v. Simmons, App., 405 So 2d 
298. aim. after remand 452 So.2d 593. 


Ill —Faust v Michael Reese Hospital & Medical Cen¬ 
ter, 398 NE2d 287, 34 IlI.Dec. 612, 79 UI.App3d 
69 

Iowa—Kutrules v. Suchomd, 141 N.W.2d 593, 258 
Iowa 1206 

La.—Motors Ins Corp v Howell, App., 266 So.2d 240 
Mum.—Stevens v School Bd of Independent School 
Dist No 271, 208 N.W.2d 866, 296 Mmn 413 
N.M —Royal Indem Co v. Bottone, 343 P.2d 1042, 66 
N M 155—Martin v Leonard Motor-El Paso, 402 
P 2d 954, 75 N M 219—Procter v. Fez Club, 414 
P2d 219, 76 NM 241—Kennedy v Nelson, 414 
P2d 518, 76 N M. 299—Jones v. Pringle, 432 P2d 
823, 78 NM 467—McOemthan v Lovato, 432 
P2d 836, 78 NM 480 

N Y —Menda v. 200 West 98th St, Inc, 268 N Y S 2d 
745. 25 A.D.2d 726, mod on oth. grds. 225 N E2d 
739, 19 N.Y.2d 245, 279 N.Y.S2d 7—KuU v City 
of New York, 295 N Y.S2d 959, 31 AD.2d 638 
NG—Stanley v. Pryde W Basinger ft Co, 144 S.E2d 
861, 265 N.C. 718. 

Tex —Wynn v. Rausaw, CivApp, 401 SW2d 381 
Wash.—Day v State, 4\3 P.2d 1, 68 Wash 2d 364 
Time after commencement of action held mate¬ 
rial element 

N Y.-Oworoff v. Slutsky, 192 N.Y.S.2d 671, 9 A D.2d 
833, 
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Thus, once a plaintiff has given no¬ 
tice that it is ready for trial, the trial 
judge must enter an order fixing a 
date for trial, as discussed in CJ.S. 
Trial § 19, and therefore, is precluded 
from dismissing the action for lack of 
prosecution should plaintiff fail to take 
any further action. 186 

18.6. Motion set cause for trial essentially 
notice for trial 

Fla.—George Hunt, Inc v Dorsey Young Const Inc., 
App 4 Dist, 444 So 2d 65, petition for review 
dean, 459 So 2d 1040 
Filing notice for trial 

Fla.—Visuna v Metropolitan Transit Authority, App., 
353 So 2d 183—Fox v. Playa Del Sol Ass’n, Inc, 4 
Dist, 446 So.2d 126, review den. 443 So 2d 980. 
18.10. NM.—Marlcy v. Gty of Truth .or Conse¬ 
quences, 389 P.2d 603, 73 N M 484 
N Y.—Town ft Country House ft Home Service, Inc v 
Newsbeiy, 223 N.Y S 2d 65, 15 AD 2d 573 
19. Cal —Woley v Turkus, 334 P.2d 12, 51 C.2d 402 
Hershman v Bernard Homes, Inc., 81 Cal. Rptr 
817, 1 GA3d 651 

Fla.—Dobson v Crews, App., 164 So.2d 252, affd., 
Sup, 177 So 2d 202. 

Iowa—Fischer v. Huaber, 134 N.W.2d 918, 257 Iowa 
793 

Minn—Scherer v Hanson, 270 N.W.2d 23—Bonhiver 
v. Fugdso, Pewter, Simich and Shiteman, Inc., 355 
N.W 2d 138. 

Mo.—CJS. cited in Salle for Use and Benefit of Man- 
del v Holland Furnace Co, 337 SW2d 87, 89 
NM.—Lovato v. Hicks, 409 P.2d 130, 75 NM. 611 
NY—Pahotto v Hartman, 190 NYS2d 733, 8 
A.D 2d 981—Pohti v. Irvmar Realty Corp., 226 
N.Y S.2d 67, 16 AD 2d 103, motion den. 190 
N.E2d 542, 12 N.Y.2d 1107, 240 N,YS,2d 173, 
rev in part on oth. grds. 191 N.E2d 918, 13 
N.Y.2d 741, 241 N.YS.2d 867—Wnght v Spring 
Lake Hold, Inc., 248 NY.S2d 910, 20 A.D.2d 
936—M ft S Gasoline Service, Inc v. Texas Co., 
249 N Y,S.2d 24ft 21 A D.2d 644—Shapiro v. Gty 
of New York, 249 N Y S.2d 478, 21 A.D.2d 652— 
Redly v. Otis Elevator Ca, 245 N.YS.2d 305, 20 
AD 2d 530—Lurie v Abelove, 246 N.YS.2d 43, 
20 AD.2d 631—Reeae of London, Limited v. 
Holt 246 N.Y S.2d 68, 20 A D 2d 631—Herzbrun 
v. Levine, 259 N.Y.S.2d 237, 23 A.D.2d 744- 
Goodman v R M. Siwek Realty, Inc, 295 N.Y. 
S.2d 39ft 31 A D M 609 sffH M7 NFM RQR 76 
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NY 2d 815, 309 NYS2d 351-NaviIIus Inc v 

^ Guggino, 310 N YS2d 13, 34AD2d648 

Augenstem v. Schafran, 191 NYS2d 222, 17 
Misc 2d 179—Bollenbach v Bysshe, 194 N Y,S 2d 
98, 23 Misc.2d 53—Lorenzo v Rockaway Boule¬ 
vard Wrecking St Lumber Co, 236 N Y jS 2d 408, 
37 Misc.2d 626. 

Or.—Longyear v Edwards. 342 P 2d 762, 217 Or. 314 
S D —Simkins v Bechtol, 192 NW2d 731, 86 SD 
187. 

Utah—Maxfiekl v Fishier, 538 P2d 1323. 

W.Va.—Gray v. Johnson, 267 SE2d 615, 165 WVa. 
156. 

Delays held to authorize or require dismissal 

(1) CaL—Monroy v Roman Catholic Archbishop of 
Los Angeles, 81 Cal Rptr 130, 276 C.A 2d 492 

N Y —Nelson v Sindos Realty Carp., 214 NYS.2d 
112, 19 A.D 2d 604, motion gr. 193 N E2d 506, 13 
N.Y2d 897, 243 NYS.2d 680 

(2) D C —Woods v Baltimore & O.R Co., 149 A 2d 
425. 

N.Y.—Duval v. Forest Hills Associates, Inc, 207 N Y. 
S2d 483—Hencken v Edelman, 224 N.Y.S.2d 148, 
15 AD 2d 744—Glick v Flick Realty Corp., 248 
N.YS.2d 398, 20 AD.2d 876—Barrette v 509 
Amsterdam Ave Realty Cbrp, 248 N Y.S 2d 953, 
20 A.2d 891, motion gr 200 N.E.2d 869, 14 
N.Y.2d 936,252 N Y S 2d 330—Coban v Wil-Sade 
Realties, Inc., 241 N YS2d 146, 19 AD.2d 605— 
Sortmo v. Fisher, 245 NYA2d 186, 20 AD.2d 
25—Valentin v. Ina Holdmg Corp., 245 N Y.S.2d 
206, 20 AD 2d 525—Milligan v. Hycel Realty 
Corp., 245 N.Y.S.2d 210, 20 AD2d 527, app. 
dism 198 NE2d 256, 14 NY.2d 581, 248 N.Y. 
S-2d 877—Weaver v Logan, 246 N.Y S 2d 257, 20 
AD 2d 581—Auerbach v E.R.E., Inc., 279 N.Y. 
S.2d 491, 27 AD 2d 921, motion den. 228 N.R2d 
406, 19 N.Y 2d 948, 281 N YS.2d 352. 

(3) Cal.—Membrila v Vonett Saks Co, 58 Cal.Rptr 
544, 250 GA.2d 299. 

N.Y.—Rogers v. Pomerantz, 243 N.Y.S2d 474, 19 
A.D.2d 794. 

Stemman v Werner, 218 N.Y.S.2d 274—Wemick 
v. Leo-Mac Builders, Inc., 220 N Y.S 2d 393, 31 
Mbc.2d 171. 

(5) Cal.—Wiggins v Washington Nat. Life Ins Co, 
55 Cal.Rptr. 129, 246 C.A2d 840. 

Mont—Peters v. Newkirk, 633 P 2d 1210 
Pa.—Kennedy v. Bulletin Co, 346 A.2d 343,237 Pa.Su- 
per. 66. 

(6) N.Y.—Horn v Cooley, 291 N.Y S.2d 549, 30 
AD 2d 729. 

Tex.—Beckham v Travelers Ins. Go., Civ.App., 487 
S W.2d 772. 

(7) HL—Koos v. Pere Marquette Bldg. Corp., 221 
N.E2d 668, 77 Ul.App.2d 127. 

Ind.—Bielat v. Folta, 228 N.E2d 888, 141 Ind.App. 

446, rdt den. 229 N.E2d 474, 141 Ind.App 452 
N.Y.—Jackerson v. Hasenfratz, 196 N.Y.S.2d 102! 

IV—Gallagher v. Jewish Hospital Ass’n of Philadel¬ 
phia, 228 A.2d 732, 425 Pa. Ill 

(8) Other instances. 

IH.—Juechter v. Grace, 371 N.E2d 179,13 IlLDec. 484, 
55 Hl.App.3d 606. 

N.Y.—Albert v Lerch, 245 N.Y.S.2d 154, 20 A.D.2d 
538—Amehvia v. Roth, 345 N.YE2d 16, 42 
A.D.2d 543, app, dism. 304 N.E2d 365, 33 N.Y.2d 
682, 349 N.Y.S.2d 667. 

Pa.—Young v. Herold, 41 West 127. 

Wash.—Lipp v. Hendrick, 397 P.2d 848, 65 Wash 2d 
505. 

Mere pamage of time not Hie test 

Ky.—Gill v. Gill, 455 S.W.2d 545 
SD—Chicago St N.W. Ry. Co. v. Bradbury, 129 
N.W.2d 540, 8Q SD. 610. 

Motion for trial held not in bed fifth as matter 
of law 

N.M.—Foster v. Schwartzman, 409 P 2d 267, 75 N.M. 
632. 


DISMISSAL 


Use of term “laches” immaterial 
Colo —Columbine VaL Mut Imp. St Maintenance Ass’n 
v Board of County Com’rs of Arapahoe County, 
478 P 2d 312, 173 Colo 321 

Delaying tactics 

N C —Green v Eure, 197 S.E2d 599, 18N.CApp.671 
20. Mich—Scott v OtyofAm Arbor, 257 N.W2d 
157, 76 Mich App. 535. 

N.Y —Hoffman v. CafcrieBa, 245 NY.S2d 203, 20 
A D.2d 524—ffierude v. Miller Drug Stores, Inc., 
270 N Y.S.2d 491, 25 AD.2d 941. 

Cantor v. Mahana Textile, Inc., 187 N.Y S 2d 
885, 17 Misc 2d 809. 

Pa—Stlvetti v Jones, 48 Luz-LReg. 247—Moore v 
Landis, 34 D St C2d 786, 6 Adams LJ. 44, 15 
Comb. 22—Mkdel v. Beal, 46 West 223. 

Tex.—Petroleum Refining Co. v. McGkxhlm, Crv App., 
429 SW.2d 676, err. ref. no rev. err.—Crwg v 
State, Civ.App., 433 S.W.2d 713, err. ref. no rev. 
err—City of Austin v HaH, Crv.App., 446 S.W.2d 
330, app. dism. 450 S W.2d 836—Cky of Waco v. 
Texas Coffin Co., Civ App, 472 S.W.24 800, err. 
ref no rev. err—Missouri Pac. R. Co v. Loberty 
County Water Control and Imp Dist No Six, 
Civ App., 483 S.W 2d 50, err ref no rev. err. 
Wash.—Jackson v. Standard Oil Co of California, 505 
P2d 139, 8 Wash.App 83. 

Conclusive presumption of abandonment, etc. 
Tex.—Chapa v. Wnth, OvApp., 343 S.W.2d 936— 
Payne v. City of Tyler, Civ. App., 379 S.W.2d 373, 
err. ref. no rev err., Sup, 383 S.W.2d 804. 

Want of action at or just before dismissal, etc. 
Tex—Dand Graham HaU Foundation v. Highland 
Park Independent School Disc, Civ.App., 371 
S.WJd 762, err. ref. no rev. err. 

(2) Other matters. 

N M.—Martin v. Leonard Motor-El Paso, 402 P-2d 954, 
75 N.M 219 

Abandonment not shown 

(2) Cal.—Drverco Constructors, Inc, v. W3stem, 85 
Cal.Rptr. 851, 4 CA.3d 6. 

Fla—Mussdman Steel Fabricators, Inc. v. Radziwon, 
App, 250 Sa2d 327, wnt discharged 263 So.2d 
221 . 

La.—American Eagle, Inc. v. Employers’ Liability As- 
sur Corp, Ltd, App, 389 So.2d 1339, writ ref. 
Sup, 396 So.2d 885, 886. 

N.Y.—Sygman v. Pep Fashions, Ltd, 449 N.YA2d 
499, 87 A D.2d 787. 

Fonthetm v. Fred F. French Investing Co, 177 
NYE2d 77, 13 Mao2d 62a 
Tex.—Ownes v. City of Waco, Civ App, 437 S.W.2d 
66a affd. in part, revd. in part on oth. grds. 442 
S.W.2d 324. 

Abandoranent shown 

(3) N Y.—Gnrrien v. Spohrer, 249 N.Y J&Jd 501, 21 
AD.2d 914. 

wmiam A White & Sons v. Dodger; 232 N.Y. 
S2d 1 

Under rede, cause fWnwt abandoned mdw cer tain 
circumstances. 

(1) Purpose of role. 

N.Y—Marco v. Sachs, 226 N.Y.S.2d 353, 10 N.Y.2d 
542, 181 N.E2d 392. 

(2) Rule suggests rebuttable pr esu mp tion. 

N.Y.—Marco v. Sachs, 226 N.YA2d 353, 10 N.Y.2d 
542, 181 ME2d 391 

Presumption of abandonment removed where 
case ordered for trial on plaintiffs applica¬ 
tion 

SD.—Chicago St N.W. Ry. Co. v. Bradbury, 129 
N.WJd 54a 80 SD. 610. 

Intent to abandon not considered 

Tex.—Uzefl v. Proski, OvApp, 486 &W.2d 197. 
Abandonment not bests for motion to ftsrabs 
N.Y.—Freeman’s Beverages, Inc. v. National Cash Reg-' 
tster Co, 376 N.YE2d 58, 50 AD.2d 1075 
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2L Cal.—Union Bond St Trust Ca v. M St M Wood 
Working Co, 3 Cal Rptr. 920, 179 CA_2d 673— 
Muller v Muller, 4 Cal. Rptr. 419, 179 CA2d 
815-Kowalski v. Cohen, 60 CaLRptr. 874, 252 
C.A2d 977—St Loms-San Francisco Ry. Co. v. 
Superior Court for Los Angeles Comity, SI CaL 
Rptr 705, 276 CA2tf 762. 

Cokx—Rathbun v Sparks, 425 P.2d 296,162 Colo. 110. 
Del.—Michaels v. Lesser, Ch, 275 AJd 797. 

Fla.—Davant v. Coachman Properties, Inc, 118 So2d 
844, 80 ALlUd 1396. 

Iowa—Talbot v. Talbot, 122 N.W.2d 456, 255 Iowa 
337—McKmney v. Hirstme, 131 N.W.2d 823, 257 
Iowa 39S. 

Md—Hoffer v. Anthony De Crcnzso, Inc, 338 A-2d 
424, 26 MdApp. 655, cerL den. % S.CL m, 423 
VS. 1088, 47 L.E2d 99 

Nev —Astorga v. Ishimatsc, 359 V2A 83, 77 Nev. 

30—Ballard v. Maikey, 389 P.2d 205, 73 N.M. 437. 
N.M.—Heariquez v. SchaD, 358 P.2d 1001, 68 N.M. 
86—Srtta v. Zmn, 420 P.2d 131, 77 N.M 145— 
Jones v Pnngk, 432 P.2d 823, 78 N.M 467— 
McOemthan v. Lovato, 432 P.2d 836, 78 MM 
48a 

N.Y.—Makkmn v. McLean Trucking Co, 198 MY. 
S.2d 345, 10 AD.2d 825—Gofombdk v. tiemriefa, 
205 N.Y.S.2d 921, 11 AD.2d 1026—Boyk v. 
Krebs & Schulz Motors, Inc, 239 K.YSStd 143,18 
AJX2d 1010—ZenteBa v. New York City Transit 
Authority, 289 N.Y.S.2d 414,29 AD-2d 937—Ver- 
ni v. Wright, 293 N.Y^2d 775, 30 AD.2d 943— 
Chodikoffv. Troy Estates, Inc., 322 NYJS2d 898, 
37 AD2d 670 

Or.—Horn v. Cafifbrnia-Oregan Power Co., 351 P-2d 
8a 221 Or. 328. 

Wash.—Sunpson v. Glacier Land Co., 388 P.2d 947,63 
Washed 748. 

Nicholson v Ballard, 499 P.2d 212,7 WashApp. 
230. 

Purpose of statute 

(1) Fla.—Landfidtt v. Sherman, App., 201 SoJd 819. 

(2) CaL—Woley v. Turkns, 334 P.2d 12,51 C2d 402. 
Beswick v. Palo Verde Hospital Ass’n Inc., 10 

CaLRptr. 314, 188 CA^d 254—Nail v. Osterbokn, 
91 CaLRptr. 908, 13 CA.3d 682. 

Patapoff v. City of Los Angeles, 342 P-2d 428, 
171 CA2d 635. 

(3) La.—Tucker v. New Orleans Laundries, Inc, 
App., 145 So. 2d 365. 

(4) Other statements. 

Alaska—Adas Enterprises, Inc. v. Consolidated Const 
Co., 572 P.2d 68. 

Cal.-^General Motors Corp. v. Superior Court of Los 
Angdes County, 52 CaLRptr. 460, 416 PJd 492, 
65 C2d 88. 

Ross v. George Pepperdme Foundation, 344 P.2d 
368,174 CAu2d 135 Beswick v. Palo Verde Hospi¬ 
tal Ass’n, Inc, 10 CaLRptr. 314,188CA2d254— 
Daley v. Butte County, 38 CaLRptr. 693, 227 
CA.2d 380—Breckearidge v. Mason, 64 CaLRptr. 
201, 256 CAJ2d 121—Dunsmuir Masonic Temple 
v Siskiyou County Superior Court, 90 CaLRptr. 
405, 12 CA3d 17. 

Fla.—Young v. Pyle, App, 193 So 2d 659. 

Mkh.—Cook v. Haynes, 284 N.W.2d 479, 92 Mich. 
App. 288. 

Nev.—Hassett v. St Mary’s Hospital Ass’n, 478 P-2d 
154, 86 Nev. 900. 

Wis.—Neuhaus v. dark County, 111 N.W2d 180; 14 
Wk2d 222 

To promote decision on merits 

(2) Other state me nt 

CaL—Denham v. Superior Court of Los Angdes Coun¬ 
ty, 86 CaLRptr. 65, 468 P.2d 193, 2 C3d 557. 

Tannatt v. JobKn, 182 CaLRptr. 112,130 CAJd 
1063. 

Delay after case is “at Issne” 

(2) Case is at issue when answer is served. 

Wash—Storey v. Shane, 384 P.2d 379,62 Washed640 
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TaUnre to bare written order taken in case 

3a.—Swmt v. Smith, 134 S.E2d 595, 219 Ga. 532 
Dupriest v* Reese, 123 S.E2d 161, 104 GaApp 
805. 

Conclusive presumption of abandonment, etc, 
Tex.—Rone v. Avenue Shipping Co., CivApp., 414 
S.W,2d 948, err. ref. no rev. err 

Purpose of rale 

lows—Baty v. CSty of West Des Monies, 147 N.W2d 
204, 259 Iowa 1017. 

Statnte rating to new trial inapplicable 
CaL—Clinton v. Joshua Heady Corp., 52 Cal Rptr. 875, 
244 CJUd 183. 

Matters “progress w within court 

rule precluding dianrinml 

Oslo.—Levine v. Colorado Transp. Co., 429 P.2d 274, 
163 Cola 215, 

“Pkosecoflnii* 

Fhu—Roeenfeld v. GBckstem, App., 200 Sa2d 242— 
Cypress Corp. of Fla. v. Smith, App., 218 So 2d 
481. 

Action taken by stated matters or otherwise 

Fla—Wbiteney v, Whitney, App., 241 So 2d 436. 

Time apt extended by time order for summary 
judgment oa appeal 

Nev.—Bank of Nevada v. Friedman, 476 P.2d 172, 86 
Nev. 747. 

DWnd emeons 

Fla.—Rivera v. A. M. L F., Inc., app., 3 Dot, 417 
So2d 304. 
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215. N.M.—Bncsmaster v. Medina, 417 P.2d 208, 
76 N.M. 606. 

2110. CaL—Hill v. CSty and County of San Francis¬ 
co, 74 Cal.Rptr. 381, 268 CA.2d 874. 

Ga.—Swint v. Smith, 134 S.E2d 595, 219 Ga. 532. 
Mo.—Hearns v Tucker, App., 447 S.W.2d 580. 

22. CaL—Chapin v. Superior Court of Tuolumne 
County, 44 CaLRptr. 496, 234 CA2d 571—Lan- 
gan v. McCodde, 81 Cal Rptr 535, 276 GA.2d 
805. 

Fla.—National Carloading Corp. v. Gemini Transp, 
Inc., App, 364 So.2d 504 

NJML—Sankey v. SsndovaL 404 P.2d 108, 75 N.M 271 
N.Y.—Fkderidn v New York City Health and Hospi¬ 
tals Corp., 435 N.E2d 398, 56 N.Y.2d 573, 450 
N.Y52d 181. 

Bngnati v. Bailey, 276 N.Y5.2d 45, 27 AD 2d 
555—Kurodri v. Trtnton-Ocean-Ncvada Corp., 278 
N.Y52d S79, 27 AJD.2d 935. 

Tex.—Rosser v. Rosser, CivApp, 620 S.WJ2d 802, err. 
dmn. 

Pttdency of motion to dismiss immaterial 

Cat—Lambert v. Raney, 49 CaLRptr. 126, 239 CA.2d 
659. 

23. Ala.—State v. Horton, 373 So~2d 1096—Sefcy v. 
Money, 403 Sold 218. 

Ariz.—Campbell v. Deddeas, 379 P.2d 963, 93 Ariz. 
247. 

Arnold v. Van Qraum, 417 F.2d,723, 4 Anz. 
App. 89—'Trader v. Holohan, 451 PJ2d 662, 9 
ArkApp. 304. 

CaL—Weeks v. Roberts, 69 CaLRptr. 305, 442 P.2d 
361, 68 G2d 802-Denham v. Superior Coart of 
Los Angeles Comity, 86 CaLRptr. 65, 468 P.2d 
193, 2 C3d 557. 

CSaton v. Joshua Hendy Corp, App, 52 CaL 
Rptr. 875. 244 CA2d 183—Fay v. Mundy, 54 
CaLRptr, 591, 246 GA2d 231—Reynolds v. 
VoQeswagenwerk Akticngescfachaft, 80 CaLRptr. 
610, 275 CA2d 997—Hershsnan v. Bernard 
Homes, Inc^ 81 CaLRptr- 817, 1 CA4d 651- 
Riddem v. Temple 84 CaLRptr. 828, 4 €A.3d 
169 —Addson v. Hertz Rent-A-Car, 183 CaLRptr. 
779, 133 CA3d 221—Griffis v. &&. Krage Co., 2 


Colo—Cervi %. Town of Greenwood Village, 362 P 2d 
1050, 147 Cok> 190—Rath bun v Sparks, 425 P 2d 
2%, 162 Colo 110 

Del—Ayers v D F Quillen & Sons, Inc, 188 A.2d 
510.' 

Fla.—Popkrn v Cnspen, App, 213 So 2d 445 
Ga.—Stone v Cranfkld, 176 S R2d 498, 122 Ga-App 
178 

Hawaii—GLA Inc v Spengler, 623 P 2d 1283, I Haw 
App 647. 

Idaho—Kirkham v 4 60 Acres of Land in Vicinity of 
Inkom, Bannock County, 605 P,2d 959, 100 Idaho 
781—Bartlett v Peak, 688 P 2d 1189, 107 Idaho 
284. 

Ill —People v. Brown, 235 N E2d 562, 39 UL2d 307. 
El ward v Mancuso Chevrolet, Inc., 259 N E2d 
344, 122 IIl.App 2d 421 

Ind—State v McClame, 300 N.E2d 342, 261 Ind 60 
Iowa—Kutrules v Suchomel, 141 N.W.2d 593, 258 
Iowa 1206 

Kan —Logan v McPhail, 494 P.2d 1191, 208 Kan 770 
Mass—Pieper v Town of Framingham, 194 N.E2d 
699, 346 Mass. 777—Massachusetts General Hospi¬ 
tal v Grassi, 247 N,E2d 594, 356 Mass. 1 
Minn—DeMars v. Robinson King Floors, Inc, 256 
N W 2d 501. 

Mo.—CJ2S. cited in Schreck v Parker, App., 388 
S W 2d 538, 541—Horobec v Mueller, App, 628 
S W.2d 942 

Mont.—Cremer v Braaten, 438 P.2d 553, 151 Mont. 

18—Peters v. Newkirk, 633 P 2d 1210 
Neb—Schaeffer v Hunter, 263 N.W.2d 102, 200 Neb 
221—Omaha Nat. Bank of Omaha v Mullenax, 
320 NW2d 755, 211 Neb 830 
N Y —Oworoff v Slutsky, 192 N Y S.2d 671, 9 A D 2d 
833—Young v. Taber, 194 N YS 2d 157, 9 A D2d 
1020—Gabowitz v Grader, 216 N.Y.S 2d 313, 13 
A D 2d 925—Szuldmer v City of New York, 237 
N.Y S.2d 911, 18 A D.2d 897—Scheckter v. State, 
307 N.Y S.2d 253, 33 A D 2d 1075 
Or—Smith v De Kiaay, 342 P2d 784, 217 Or 436 
Pa—Gallagher v. Jewish Hospital Ass’n of Philadel¬ 
phia, 228 A 2d 732, 425 Pa. 112. 

Johnson v. Keystone Ins. Co, 445 A.2d 517, 299 
PaSuper 187—Moore v George Heebner, Inc., 
467 A-2d 1336, 321 PaSuper. 226 
Ferrar v Twin Hills Memorial Park and Mauso¬ 
leum Corp, 6 Lycoming 195—Young v Herold, 41 
West 127. 

S G—Small v Mungo, 175 S E2d 802, 254 S C 438 
Term —White v College Motors, Inc., 370 S W.2d 476, 
212 Tenn 384 

Tex.—Pollok v McMullen Oil & Royalty Co, Civ 
App., 383 S W 2d 837, err. ref.—Finley v Finley, 
Civ App., 410 SW.2d 818, err. ref. no rev err— 
Houston Chronicle Pub. Co. v. Flowers, Civ. App, 
413 S.W 2d 435—Craig v State, QvApp., 433 
S.W 2d 713, err. ref. no rev. err—Bolton’s Estate v. 
Coats, Gv.App, 608 S W 2d 722, err. ref no rev 
err. 

Wis,—Neuhaus v. Clark County, 111 N.W.2d 180, 14 
Wis.2d 222—Taylor v State Highway Commission, 
173 N.W2d 707, 45 Wis-2d 490. 

Degree of discretion 

(2) Other statements. 

Cal.—Price v Grayson, 80 CaLRptr. 602, 276 CA.2d 
50. 

Tex.—Brown v Prairie View A & M University, App. 
14 Dist, 630 S.W.2d 405, err. ref. no rev. err. 

Under statute 

(1) CaL—Boys Town USA, Inc v. World Church, 34 
CaLRptr. 498, 221 GA.2d 468—City of Los Angeles v. 
Superior Court for Los Angeles County, 76 CaLRptr. 
256, 271 C.A.2d 292—McDonagh v. Gourneau, 83 
CaLRptr 63, 2 C.A.3d 1033. 

Wis.—MacIntyre v. Frank, 180 N W 2d 538, 48 Wis.2d 
55a 

(2) Cal.—Bonelli v Chandler, 331 P.2d 705, 165 
GA2d 267—Bcswick v. Palo Verde Hospital Ass’n 
Inc., 10 Cal Rptr. 314,188 GA.2d 254—Sprajc v. Scan¬ 
dinavian Airlines System, Inc., 50 Cal.Rptr. 181, 240 


Nev —Northern Illinois Corp. v. Miller, 370 P 2d 955, 
78 Nev. 213 

(4) Cal —Sprajc v Scandinavian Airlines System, 
Inc., 50 Cal Rptr. 181, 240 CA.2d 935-Black Bros 
Co v Superior Court for Los Angeles County, 71 
Cal.Rptr 344, 265 CA.2d 501—Rathbun v Superior 
Court In and For San Bernardino County, 87 Cal Rptr. 
568, 8 C A.3d 690 
(6) Other matters 

Cal-Price v Grayson, 80 Cal Rptr. 602, 276 CA.2d 
50 

Nev.—Smith v Timm, 606 P.2d 530, 96 Nev 197. 
Discretion held not abused 
Cal —Denham v. Superior Court of Los Angeles Coun¬ 
ty, 86 Cal Rptr 65, 468 P2d 193, 2 C3d 557— 
Martinadlev Superior Court of Los Angeles Coun¬ 
ty, 86 Cal Rptr. 71, 468 P.2d 199, 22 C3d 568. 
D C —Posm v. Marcus, Mun.App., 148 A.2d 791—Glo¬ 
rious v Evans, App, 197 A.2d 149—Bailey v 
Washington Motor Truck Transp Emp Pension 
Trust, App, 240 A.2d 133. 

Fla.—Adams Engineering Co. v Construction Products 
Corp, 156 So 2d 497, on remand 158 So2d 559. 
Ga.—Chappelaer v. General G.M.G Trucks, Inc., 204 
S E2d 326, 130 Ga-App. 664—Kenaze v National 
Bank of Georgia, 308 S.E2d 707, 168 Ga-App. 303. 
Hawaii—Hawaii Automotive Retail Gasoline Dealers 
Ass’n, Inc v Brodie, 626 P2d 1173, 2 Haw.App. 
99. 

Idaho—Hansen v Firebaugh, 392 P.2d 202, 87 Idaho 
202—Beckman v. Beckman, 401 P.2d 810, 88 Ida¬ 
ho 522. 

Ill-—Williams v. Pearson, 171 NE2d 250, 28 Ill. 
App.2d 210, affd 177 NE2d 856, 23 III 2d 357. 

Davies v Infragma, 203 NE2d 725, 54 Ill. 
App.2d 299—Schneider v New York Bldg. Corp, 
205 NE2d 755, 56 HLApp.2d 284-Elward v. 
Mancuso Chevrolet, Inc., 259 N.E2d 344, 122 
IlLApp 2d 421—Hensley v. Shuler, 282 NE2d 
23a 4 IlLApp 3d 919. 

Ind —Swam v City of Princeton, 259 N.E2d 440, 147 
Ind-App. 174. 

Ky—Trumbo v Parsley, 461 SW.2d 67 
Md.—Mildred Davis, Inc v Hopkins, 169 A. 2d 450, 
224 Md. 626- 

Mass—Ronan v Briggs, 313 NE2d 428, 365 Mass. 
633, cert, den 95 SCt. 832, 420 U.S. 911, 42 
LEd.2d 841, reh. den 95 SCL 194, 421 US. 981, 
44 L.Ed.2d 473. 

Mich—Kelley v Frank D McKay Realty Co., 191 
N W 2d 123, 34 Mich App. 370 
Mo —Mills v Berry, App, 395 S W 2d 228—Esslinger 
v Roach, 463 S.W 2d 861 

Nev.—Northern Illinois Corp v Miller, 370 P 2d 955, 
78 Nev 213—Schramm v El-Khatib, 409 P.2d 
888 , 82 Nev 22 

NJ—Bell v Llewellyn Publications Co, 160 A.2d 517, 
61 NJ.Super. 263 

NM.—Gilman v Bates, 383 P.2d 253, 72 NM. 288— 
Bnesmeister v Medina, 417 P2d 208, 76 NM 
606—Benally v. Pigxnan, 429 P.2d 648, 78 N.M 
189. 

N.Y.—Scheckter v. State, 307 N.Y S.2d 253, 33 A.D 2d 
1075 

Ohio—Pembaur v. Lets, 437 N.E2d 1199, 1 Ohio St.3d 
89, 1 O.B.R. 125. 

Or—Longyear v. Edwards, 342 P2d 762, 217 Or 
314—Horn v. Califorma-Oregpn Power Co., 351 
P.2d 8a 221 Or. 328—Ebel v. Boly, 481 P2d 620, 
258 Or. 308—Downey v. Long, 482 P.2d 162, 258 
Or. 197. 

Pa—James Bros. Lumber Co v. Union Banking A 
Trust Co. of Du Bots, Pa., 247 A.2d 587, 432 Pa. 
129 

Tenn —White v. College Motors, Inc., 370 S.W.2d 476, 
212 Tenn. 384. 

Tex.—Parks v. McMackin, App. 2 Dist, 636 S.W2d 
759, err. ref. no. rev. err—Mora v. Texas Real 
Estate Com’n, App. 13 Dist, 656 S W.2d 566, err. 
ref. no rev. or. 

Murphy v. Stigall Civ.App, 352 S.W.2d 918, 
err. ref.—Payne v. City of Tyler, Gv.App., 379 
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804—Pollok v McMullen Oil A Royalty Co, Gv 
App, 383 S W 2d 837, err ref —Cu> of Waco v 
Texas Coffin Co, C:\ App , 472 S W 2d 500, err 
ref no rev err—Bolton’s Estate v Coat*-, Civ 
App, 60S S W 2d 722, err ref no rev err 
Utah—Department of Social Services \ Romero, 609 
P2d 1323 

Wis—MacIntyre v Frank, ISO N W 2d 53S, 48 Wis2d 
550 

Discretion held abused 

(1) Cal—Contract Engineers, Inc v Welbom, 65 
CalRptr 903, 258 CA2d 553—Brown v Superior 
Court In and For City and County of San Francisco 86 
Cal Rptr 670, 7 C A 3d 366 

Colo —Cervi v Town of Greenwood Village, 362 P 2d 
1050, 147 Colo 190 

Fla—Ferrara v, Coyle Beverages, Inc, App, 156 So 2d 
907—Owens v Ken’s Paint and Body Shop, App, 
196 So 2d 17—Popkin v Cnspen, App, 213 So 2d 
445 

Ga.—Elmer Fox, Wertheimer & Co v B-X Carp, 246 
SE.2d 413, 146 Ga App 385 
Mich—Cook v. Haynes, 284 NW2d 479, 92 Mich 
App 288 

Mo—Laune v Ezard, App, 595 S W 2d 336 
N M —Foster v Schwartzman, 409 P 2d 267, 75 N M 
632 

NY—Feldstem v Greater New York Councils, Boy 
Scouts of Amenca, 228 N Y S 2d 337, 16 A D.2d 
771—Carvel Dan-Freeze Stores, Inc v Lukon, 236 
N YS 2d 374, 18 AD 2d 700, motion dism 190 
N E 2d 247, 12 N Y 2d 1067, 239 N Y S 2d 889- 
Bass v Waxman, 238 NYS2d 600, 18 AD 2d 
998—Manning v Burk, 242 N Y S 2d 931, 19 
A.D.2d 797—Rios v New York City Transit Au- 
thonty, 315 N.Y S 2d 730, 35 A D 2d 804 
Ohio—Bognar v Cleveland Quames Co, 219 NE2d 
827, 7 Ohio App 2d 187 

Tex —Moore v Armour & Co, Inc, App 7 Dist, 660 
S W 2d 577 

Utah—Westinghouse Elec Supply Co v Paul W Lar¬ 
sen Contractor, Inc, 544 P 2d 876 

(2) Cal—Chapin v Supenor Court of Tuolumne 
County, App, 44 Cal Rptr 496, 234 C A 2d 571-Black 
Bros. Co v Supenor Court for Los Angeles County, 71 
Cal Rptr 344, 265 C.A 2d 501—City of Los Angeles v 
Supenor Court for los Angeles County, 75 CalRptr 
256, 271 C A.2d 292—Paul W Speer, Inc v Supenor 
Court for Los Angeles County, 77 CalRptr 152, 272 
C A 2d 32—Carnation Co v Supenor Court In and For 
Los Angeles County, 82 CalRptr 98, 1 CA3d 891 
Fla.—Adams Engineering Co v Construction Products 

Carp, App, 141 So 2d 300, op quashed Sup, 156 
So 2d 497, on remand 158 So.2d 559 
N Y —Topp v. Casco Products Corp, 187 N YS2d 66, 
8 AD2d 727, motion den 190 NYS2d 334, 8 
AD 2d 828, app. dism 193 N YS2d 648, 7 
N Y 2d 742, 162 N E2d 735-Gray v Yale Trans¬ 
port Corp, 206 N YS.2d 872, 11 AD 2d 1072— 
Segal v Purofied Down Products Corp, 225 N Y 
S2d 636, 15 ADM 902—Cassien v Houston 
Motors Auto Leasing, Inc, 226 NYS2d 731, 16 
AJD2d 632—Siegel v City of New York, 227 
NYS2d 234, 16 A.D.2d 679—Rodriguez v City 
of New York, 252 N Y S 2d 893, 22 A D 2d 643— 
Ostberg v Warren Webster & Co, 278 NY.S2d 
979, 27 AD 2d 983—Galio v Restrepo, 328 N,Y 
S 2d 250, 28 ADM 586—Abrams, Kochman, 
Rathskeller, Inc v Esquire Motels, Inc., 434 N Y 
S.2d 539, 79 A D 2d 879 

Not dismissed until esse called for trial 
Minn.—Jeurissen v. Harbeck, 127 NW2d 437, 267 
Mmn. 559 

Limitations statute not applicable 
Nev.—Lmdauer v Allen, 456 P.2d 851, 85 Nev 430. 
Borden of proof regarding abuse of discretion 
Fla—Eli Embtnder, Inc. v. Miami Crystal Ice Co, 
App, 317 So.2d 126. 

Scope of discretion 

Tex—Moore v. Armour & Co, Inc., App 7 Dist, 660 
S W.2d 577 
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24. Alaska—Atlas Enterprises, Inc v Consolidated 
Const Co, 572 P2d 68 

Cal —General Motors Corp v Superior Court of Los 
Angeles County, 52 CalRptr 460, 416 P2d 492, 
65 C2d 88—Weeks v Roberts, 69 CalRptr 305, 
442 P2d 363, 6b C 2d 802 —Denham v Supenor 
Court of Los Angeles County, 86 Cal Rptr 65, 468 
P 2d 193, 2 C 3d 557 

D C —Akmyode v Hawkins, App, 292 A 2d 795 
Fla —Btscayne Const Co v Metropolitan Dade Coun¬ 
ty, App, 388 So 2d 329 

Ga —Spyropoulos v Lmard Estate, 255 S E 2d 40, 243 
Ga 518, on remand 527 SE2d 289, 150 Ga App 
177, app after remand 267 SEM 796, 154 Ga 
App 200 

Hawaii—Bagalay v Lahaina Restoration Foundation, 
588 P 2d 416, 60 Haw 125 

III—Spancrete erf - Illinois, Inc v Bnckman, 388 N E2d 
47, 26 Ill Dec 423, 69 III App 3d 571 
La.—Ellzey v. Employers Mut Liability Ins Co, App., 
388 So,2d 843 

Mo— CJS, cited in Schreck v Parker, App., 388 
S W 2d 538, 541—Henms v Tucker, App, 447 
S W 2d 580—State ex rel State Highway Commis¬ 
sion v Graeler, App, 495 S W 2d 741 
N M —Martin v Leonard Motor-el Paso, 402 P.2d 954, 
75 NM 219—Foundation Reserve Ins Co. v 
- Johnston Testers, Inc., 421 P 2d 123, 77 N M. 207. 
N Y —Sortino v Fisher, 245 N Y S 2d 186, 20 AD.M 
25—Lurie v Abelove, 246 N Y S.2d 43, 20 AD.M 
631—Reecie of London, Limited v. Holt, 246 N.Y. 
S2d 68, 20 ADM 631—Dooley v Gray, 253 
NY.SM 808, 22 A.D2d 791—McLoughlm v 
Weiss, 259 N.Y S M 941, 23 A D M 881 
N C —Green v Eure, 197SE2d 599, 18NCApp 671 
Matters considered 

Cal—Fay v Mundy, 54 CalRptr 591, 246 CAM 
231—Black Bros Co v. Supenor Court for Los 
Angeles County, 71 Cal Rptr 344, 265 C.AM 
501—Paul W Speer, Inc. v Supenor Court for Los 
Angeles County, 77 CalRptr 152, 272 CAM 
32—McRoberts v. Gorham, 96 Cal Rptr 427, 18 
CAM 1040—Griffis v. S.S, Kresge Co, 2 Dist, 
197 Cal Rptr. 771, 150 C A 3d 491 
Fla.—Mussel man Steel Fabricators, Inc v Rada won, 
263 So M 221 

Licausi v Airport Transp Service, Inc, App, 
252 So.2d 835—Flonda East Coast Ry Co v 
Southern Sanitation Service, App., 392 So M 355 
Ga.—Bndger v Bracewell, 152 S EM 839, 222 Ga. 
856 

Idaho-Hansen v. Firebangh, 392 P.M 202, 87 Idaho 
202 

III —Koos v Pere Marquette Bldg Corp, 221 NE2d 
668, 77 Ill App 2d 127 

Iowa—Baty v, City of West Des Moines, 147 N W 2d 
204, 259 Iowa 1017 
Ky -Gill v Gill, 455 S W M 545 
N M—More v Shoemaker, 427 P2d 41, 77 N.M 689 
NY—Ackerman v Perchikoff, 291 NY.S.M 894y 30 
A D.2d 672—Milazzo v Bamaby Concrete Coip., 
291 NY.S2d 906, 30 ADM 802—Beermont 
Corp v. Yager, 308 NY.S.M 109, 34 AD.M 
589—Moran v Rynar, 332 NY.S.M 138, 39 
A.D.M 718 

Kasiuba v. New York Times, Co., 273 N Y.S.M 
705, 15 MiscM 700. 

Pa —Gallaher v. Jewish Hospital Ass’n of Phikddphia, 
228 AM 732, 425 Pa. 112. 

Moore v George Heebner, Inc., 467 AM 1336, 
321 Pa-Super. 226. 

Tex—Rone v. Avenue Shipping Co., Civ App., 414 
S.W.M 948, err. ref no rev. err —Petroleum Refin¬ 
ing Co v McGlothlm, CSvApp., 429 S W.M 676, 
err. ref no rev. err.—Craig v State, Crv.App., 433 
S.W M 713, err ref. no rev. err. 

Utah—Department of Social Services v. Romero, 609 
P.M 1323. 

W.Va.—Gray v Johnson, 267 SEM 615, 165 WVa. 
156 


Merit to plaintiffs cause as precfudiitg dismis¬ 
sal 

N Y,—Gilligan v Fanners Co-op. Marketing Ass'n, 
Inc, 259 N.Y.S M 219, 23 AD M 850. 

Exposure to bumiliatioB and embarrassment 
NY-Taylor v Edwards, 267 NYS.2d 130, 48 
Mac 2d 1041, aflfd. 280 N.Y $2d 911. 27 AD.M 
989 

Principal of laches, not of limitations 
Pa—James Bros Lumber Co v Union Banking £ 
Trust Co of Du Bots, Pa., 247 A2d 587, 432 Pa. 
129 

Dismissal of counterclaim not warranted 
Fla — R J Paquette Aviation Enterprise, Inc. v C. B. 

Phillips, Inc, App, 262 So 2d 229 

Denial proper 

Fla.—Ortiz v Biscayne Medical Center, Inc., App., 385 
SoM 1146 

N Y —Freeman’s Beverages, Inc. v. National Cash Reg¬ 
ister Co, 376 N.Y.S M 58, 50 AD.M 1075. 

Infant plaintiffs ability to institute another ac¬ 
tion does not have dismissal 
N.Y—Smarek v Concepcion Padilla, 433 N.YSM 29, 
78 ADM 874 

Test of “reasonable diligence” 

Cal —Preston v. Kaiser Foundation Hospitals, 178 CaL 
Rptr 882, 126 CAM 402. 

Question of fact 

Cal —Griffis v S.S Kresge Co., 197 Cal Rptr. 771, 150 
C.A 3d 491. 

Attitude toward court authority and litigation 
Minn —Bonhiver v Fugplso, Porter, Simich and SJute- 
man, Inc., 355 N.W.2d 138 
24.5. Cal—Wyoming Pac. Oil Co v Preston, 329 
P.M 489, 50 CM 736—Weeks v. Roberts, 69 
CalRptr 305, 442 P2d 361, 68 CM 802. 

Fla.—Reddish v. Forhnes, App, 207 SoM 703. 

Nev —Volpert v. Papagna, 456 P.2d 848, 85 Nev. 437. 
N.Y—Geh v Mezey, 207 NY5.2d 703, 20 Misc.M 
1095—Organized Planning Co. v. Northeastern 
Life Ins. Co. of N.Y., 213 N Y.S 2d 808, 29 
MiscM 121—Tncarico v. Kahan, 236 N.YS.2d 
173, 

Discretion not abused 

RI.—Hyszko v. Barbour, 448 AM 723. 

A factor of weight in considering 
whether an action will be dismissed for 
failure to prosecute is the running of 
the statute of limitations. 2410 

24.10. N.Y —Parshall v Grand Leasing Corp, 233 
N Y.S 2d 777, 17 AD M 953—Sortino v. Fisher, 
245 NY.SM 186, 20 A D.M 25—Gokfcerg v. 
Schwartz, 288 N Y.S.2d 428, 29 AD.2d 873. 

Tncanco v Kahan, 236N.Y.SM 173—Carbood 
v. Ocasio, 245 N.Y.S 2d 670, 41 Misc.M 33, affd- 
243 N.Y S 2d 421, 19 A DJM 799. 

In determining whether delay is sub¬ 
stantial so as to support dismissal for 
want of prosecution, 'period elapsing 
between date of accrual of cause, date 
when action was begun, and date when 
issue was joined are material in assess¬ 
ing how substantial is delay following 
last stir of activity. 2415 

24.15. N.Y.—Sortino v. Fisher, 245 N.Y£2d 186, 20 
AD2d 25. 

25. CaL—Tunis v. Superior Court of Los Angetes 
County, 30 CaLRptr. 135, 380 P M 823—Weeks v. 
Roberts, 69 CaLRptr 305, 442 P.M 361, 68 CM 
802. 

Fla,—Little v Sullivan, 173 SaM 135, couf to 173 
So M 760. 

Newman v. Bennefeid, App., 193 So.M 482- 
Green v. Bursten, App, 197 So M 326—Fritz v 
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Swoylt, App., 202 SoM 796, quashed, Sup., 220 
So.2d 908—Lettiuuscr v. Harrison, App, 206 
Sa2d 222—Reddish v. Foriines, App, 207 So 2d 
703—Popkm v. Crapen, App, 213 So 2d 443 

Ga.—Burgess v. Stale, 146 S.R2d 288, 221 Ga 586— 
Butler v, Claxtoe, 146 S E2d 763, 221 Ga. 620 

Bora v. Morrison, 120 S.E2d ,57, 103 Ga App 
632—Stone v. Green, 293 S.E2d 506, 163 Ga.App 
18. 

UL-Jnecteer v. Grace, 371 N.E.2d 179,13 IlLDec. 484, 
55 DLApp.3d 606. 

Iowa—GJJS. cited in Wind us v. Great Plains Gas, 116 
N.W.2d 410, 415, 254 Iowa 114—Gammed v Per* 
ty, 130 N.W.2d 550, 265 Iowa 1129—Schmidt v 
Abbott, 156 N.WM 649, 261 Iowa 886. 

La.—Edwards v, Giarabrone, App., 353 Sa2d 326, wnt 
dest, Sup* 354 Sa2d 1375. 

Mont—State ex ret Bdwin, Inc. v. Davison, 420 P 2d 
842, 148 Mont 345. 

Nev.—Thran v. First Judicial Dot Court In and For 
Ormsby County, 330 P.2d 297,79 Nev 176-Snuth 
v. Garside, 402 P.2d 246, 81 Nev 312—Lmdauer v 
Allen, 456 P.2d 851, 85 Nev 430 

N.M.—Western Timber Products Co. v, W. S. Ranch 
Co, 364 P.2d 361, 69 N.M. 108. 

N.Y.—De Lmo v. Muto, 290 N.Y.SM 460, 30 A D 2d 
633, app. dam. 242 N.E2d 91,22 N.Y.2d 933, 295 
N.Y.SM 57. 

Utah—WHson v. Lambert, 613 P.2d 765. 

Wash,—State ex ret Witting v Superior Court for King 
County, 351 P.2d 409,56 Wash.2d 117—McDowell 
v. Burke, 339 P.2d 1037,57 Wash.2d 794—Davis v 
Snath, 375 P.2d 397, 60 Wash.2d 72a 

Rule of court, etc. 

Nev.—Great Western Land k Cattle Corp v Sixth 
Judicial DisL Court, 467 P.2d 1019, 86 Nev 282- 
lighthouse v. Great Western Land k Cattle Corp, 
493 PM 296, 88 Nev. 55. 

N.M.—SchaH v. Buries, 396 P.2d 192, 74 N.M 583— 
TrepDo v. Harris, 410 P.2d 401, 75 N.M. 683 

Wash.—Anderson v. Jorgenson, 359 P.2d 1039, 57 
WashM 797—Day v. State, 413 P 2d 1, 68 
Washed 364—Yettam v. Woemer, 464 P.2d 947, 
77 Washed 604. 

Statute, etc. 

CaL—Adams v. Superior Court of Orange County, 345 
PM 466, 52 CM 867. 

Ruby v. Wellington, 327 Pad 586, 162 CA.2d 
132—Prem v. Good Samaritan Hospital, 340 P.2d 
661, 171 CAM 559—Eddings v. White, 40 Cal 
Rptr. 453, 229 CAM 579—Governale v. Bethle¬ 
hem Pac. Coast Steel Corp, 45 CaLRptr. 707, 235 
CAM 837—Clinton v. Joshua Heady Corp., 52 
CaLRptr. 875,244 CAM 183. 

Fla.—Landfidd v. Sherman, App., 201 So.2d 819. 

Ga.—Dupriest v. Reese, 123 S.EM 161. 104 Ga.App 
805—Covfl v. StanseO, 147 S.EM 479, 113 Ga. 
App. 179. 

NM—Sender v. Montoya, 387 PM 860; 73 N.M. 287 

CaL—Adams v. Superior Court of Orange County, 345 
PM 466, 52 C2d 867-General Motors Corp. v 
Superior Court of Los Angeles County, 52 Cal 
Rptr. 460,416 PM 492, 65 C2d 88. 

Clinton v. Joshua Hendy Corp., 52 CaLRptr 
875, 244 CAM 183. 

Purpoae of rule 

Ga.—Swim v. Smith, 134 S.E2d 595, 219 Ga. 532. 

Freeman v. Ekkrs, 134 SEM 530,108 Ga.App 
64a 

lawn—Talbot v. Talbot, 122 N.WM 456, 255 Iowa 
337—Wmdus v. Great Plains Gas, 122 N.WM 
901, 255 Iowa 587. 

Wash.—Franks v. Douglas, 3S8 PM 969, 57 Wash 2d 
5*3. 

Automatic tahai 

Ga.—Swint V. Smith, 134 S.EM 595, 219 Ga. 532. 

Freeman v. Elders, 134 SEM 530, 108 GaApp. 
64a 

N.Y.—Von DiezdsJd v. Food Fur Stores, Inc, 236 
NLY-SM603, 18 ADM 724—Levine v. Levy, 297 


NYS2d 215, 31 AD 2d 289 app dism 269 
N E 2d 411, 28 N Y 2d 712, 320 V Y S 2d "53 

Waiver 

(3) Other statements 

Ga —Swmt v Smith, 134 SE2d 595, 219 Ga 532 

Pretrial procedures without effect on court rule 
Wash-Day v State, 413 P 2d 1, 68 Wash 2d 364 
Action to bring case to final determination re¬ 
quired within statutory period 

NM—Bnssneister v Medina, 417 P 2d 208, 76 N M 
606 

Progress 

Colo— Rathbun v Sparks, 425 P2d 296, 162 Colo 110 

Rule of Civil Procedure 

Iowa—Talbot v Talbot, 122 NW2d 456, 255 Iowa 
337—Kumiles v Suchomel, 141 N W 2d 593, 258 
Iowa 1206 

Automatic dismissal 

NY—Merrill v Robinson, 3 Dept, 470NYS2d 960, 
99 A.D 2d 578 
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25 X Determination as to impossibility 
Cal.—Hsu v. City and County of San Francisco, 49 
Cal Rptr. 531, 240 CAM 317. 

Action held dismissabie by reason of statute and 
also discretionary power 

Cal.—Clinton v. Joshua Hendy Corp , 52 Cal Rptr 875, 
244 C A 2d 183. 

25.4. Cal—Nail v. Osterfcolra, 91 Cal Rptr 908, 13 
C.A 3d 682 

25,6. Cal—General Motors Corp. v Superior Court 
of Los Angeles County, 52 CaLRptr 460,416 P 2d 
492, 65 C.2d 88 

Iowa—Greene v. Tn-county Community School DtsL, 
315 NW2d 779 

Wash.—State ex rel. Witting v. Superior Court for King 
County, 351 P 2d 409, 56 Wash 2d 117. 

25.8. Anz—Campbell v. Deddens, 379 P 2d 963, 93 
Anz. 247. 

Cal—White v. Renck, 166 Cal.Rptr 701, 108 C.A.3d 
835 

Sufficient record activity 
Fla.—Gelb v. Miranda, App 3 Dist., 456 So 2d 548 
Statutory period a general guide not arbitrary 
limit 

Cal—Daley v. Butte County, 38 Cal Rptr. 693, 227 
GA2d 380. 

25.10. CaL—Adams v Superior Court of Orange 
County, 345 P 2d 466, 52 C 2d 867—General Mo¬ 
tors Corp. v. Superior Court of Los Angeles Coun¬ 
ty, 52 Cal Rptr 460. 416 P 2d 492, 65 C.2d 88. 
Eddings v White, 40 CaLRptr. 453, 229 C.A2d 
■ 579—Governale v. Bethlehem Pac. Coast Steel 

Corp., 45 CaLRptr. 707, 235 C A2d 837—Clinton 
v Joshua Hendy Corp., 52 Cal Rptr 875, 244 
C.A2d 183—Camille Crap. v. Superior Court of 
City and County of San Francisco, 75 Cal.Rptr 
■868, 270 CAM 625. 

Nev.—Prostack v Lowden, 606 PM 1099, 96 Nev 230 
N.M.—Sankey v. Sandoval, 404 P.2d 108, 75 N M 271. 
Duty to move for continuance 
Iowa—Wtndus v Great Plains Gas, 122 NW2d 901, 
255 Iowa 587—Laffooo v. McCombs, 154 N.WM 
68 , 261 Iowa 341. 

Interests of justice 

Pa,—Slaybaugh v Newman, 441 A.2d 429, 295 Pa.Su- 
per. 222, app after remand, 479 A2d 517, 330 
Pa.Super. 216. 

Exceptions binge on plaintiffs diligence 
Cal.—Hocharian v. Superior Court of Los Angeles 
County, 170 CaLRptr, 790, 621 P.2d 829, 28 G3d 
714. 

Griffis v. S.S. Kresge Co, 2 Dist, 197 Cal Rptr. 
771, 150 CAM 491 

25.12. Cal. — Bass v. Braum, 3 Cal Rptr. 212, 178 
C.A 2d 744—Reward v. Cromwell, 31 CaLRptr. 


249, 216 GAM 613, cert, den 84 S Ct 663, 376 
U S 908, 11 L Ed 2d 608—McKenzie v Albaeck, 
32 CaLRptr 762, 219 C A 2d 97—Perati v Atkin¬ 
son, 40 Cal Rptr 835, 230 C.A2d 251—Smith v 
Herzer, 76 CaLRptr, 77, 270 C A 2d 747—Smith 
v El Centro Lodge No 1325, Benev and Protec¬ 
tive Order of Elks of U S, 76 Cal Rptr 629, 271 
CA2d 713—Stults v Thompson, 79 Cal Rptr. 
520, 274 GAM 733—Rodde v Trousdale Const. 
Co, 80 Cal Rptr 774, 276 C A 2d 419 
Fla—Marschall v Water-Boggan Intern, Inc, App, 
401 So. 2d 1157 

X M.—Benally v Pigman, 429 P 2d 648, 78 N M 189. 
N Y —Dailey v Smiley, 410 N Y S.2d 468, 65 ADM 
915 

Computation of time 

CaL—J C Penney Co v Superior Court of Fresno 
County, 343 P 2d 919, 52 CM 666—General Mo¬ 
tors Corp v. Superior Court of Los Angeles Coun¬ 
ty, 52 Cal Rptr 460, 416 P2d 492, 65 C2d 88. 

Beswick v Palo Verde Hospital Ass’n Inc, 10 
Cal Rptr 314,188 C A 2d 254—Governale v Beth¬ 
lehem Pac Coast Steel Corp, 45 Cal Rptr. 707,235 
C A 2d 837—Wiggins v Washington Nat. Life Ins. 
Co, 55 CaLRptr 129, 246 GA2d 840-Guy F 
Atkinson Co v State, 95 Cal Rptr. 543, 17 C A2d 
1065—Vanyek v Heard, 95 CaLRptr. 750, 18 
GA3d 467 

Fla.—Shalabey v Memorial Hospital of South Broward 
Hospital Dist, App., 253 So 2d 712—Collado v. C 
& C Cattle Co, Inc., App 3 Dist, 415 So 2d 901 
Ga.—Georgia Power Co. v. Whitmire, 245 S.E 2d 324, 
146 GaApp. 29. 

Ficititiously named defendants 
Cal—Rios v Torvald Klavness, 83 Cal Rptr 150, 2 
CAM 1077 
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25.14. Cal —Bella Vista Development Co v Superior 
Court In and for Mann Comity, 36 CaLRptr. 106, 
223 CAM 603—Smith v. El Centro Lodge No 
1325, Benev. and Protective Order of Elks of U S, 
76 Cal Rptr. 629, 271 GAM 713. 

N.M —Benally v. Pigman, 429 P 2d 648, 78 N M. 189 
Proceeding held not brought to trial 
Cal —Bella Vista Development Co v. Supenor Court In 
and For Mann County, 36 CaLRptr 106, 223 
C A2d 603 

The period may begin to run with 
the filing of a subsequent amended 
complaint 2515 

25.15. N M.—Chavez v. Angd, 427 P.2d 40, 77 N M. 
687—More v. Shoemaker, 427 P2d 41, 77 NM 
689. 

25.18, Cal—Bass v. Braum, 3 Cal Rptr 212, 178 
C.A 2d 544—Ryerson v. Riverside Cement Co, 72 
CaLRptr. 595, 266 C A2d 789. 

Iowa—Kutrules v. Suchomel, 141 NW.2d 593, 258 
Iowa 1206. 

Wash.—Storey v. Shane, 384 PM 379, 62 WashM 640 
Calling of witness 
(2) Other statements. 

Cal—Weeks v Roberts, 69 CaLRptr 305, 442 P2d 
361, 68 C2d 802 

Diverco Constructors, Inc v. Wilstem, 85 Cal. 
Rptr. 851, 4 C A3d 6 

Proceeding held not trial within rule 
Cal —Adams v. Supenor Court of Orange County, 345 
PM 466, 52 G2d 867 

Wiggins v. Washington Nat Life Ins. Co., 55 
Cal Rptr 129, 246 CAM 840-Stults v. Thomp¬ 
son, 79 CaLRptr. 520, 274 C A 2d 733. 

Impaneling of jury held part of trial 
Cal.—Silcox v. Lang, 20 P, 297, 78 Cal. 118—Kaoru 
Kadota v City and County of San Francisco, 333 
P 2d 75, 166 GAM 194—Bella Vista Development 
Co v Supenor Court In and For Mann County, 36 
CaLRptr. 106, 223 GAM 603. 
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15. N.Y —People v. Hamm, 210 N Y.S 2d 508. 9 
N Y.S 2d 5, 172 NE2d 275 

16. D C.—Franklin v District of Columbia, App, 248 
A 2d 677 

17. DC—Scott v. District of Columbia, MunApp, 
184 A 2d 849 
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21. NY.—People v Todaro, 258 NE2d 711, 26 
N.Y2d 325, 310 N.Y.S 2d 303 
23. DC —Franklin v District of Columbia, App, 248 
A.2d 677 

§ 7. Evidence 

Libraiy References 
Disorderly Conduct «®»9. 

25.50. Testimony of single witness 
DC—Reed v. District of Columbia, App, 226 A 2d 
581. 

27. U S —U S v Crowthers, C A Va., 456 F 2d 1074 
Alaska—State v. Martin, 532 P 2d 316 

NJ —Sanitary Vendors, Inc v Byme, 190 A 2d 876,40 
NJ. 157, 96 AL.R2d 948 
N.Y —People v. Bumes, 178 N Y S 2d 746 

People v Evans, 192 N YS2d 144, 19 Misc2d 
1071, revd on oth. grds 200 NYS2d 72, 7 
N.Y.2d 1030, 166 N E.2d 861—People v Loproto, 
207 N.Y S 2d 573, 25 Misc 2d 403 

page 530 

28. m.—People v Thompson, 371 N E 2d 326, 13 
Ill.Dec 609, 55 III App 3d 795 

31.5. D.C.—Wells v U.S., App , 281 A 2d 226, cert 
den. 92 S a 1271, 405 U S 995, 31 L Ed 2d 464 

34.5. NJ —Cannon v. Krakowitch, 148 A 2d 213, 54 
NJ.Super. 93. 

37* NJ—State v. Cremens, 265 A 2d 417, 110 NJ 
Super. 320 

39. DL—People v Mines, 270 NE2d 265, 132 Ill 
App 2d 628. 

41. Atmosphere surrounding incident 
Fla —Bradshaw v. State, 286 So 2d 4, cert den 94 S Ct. 
2626, 417 U S. 919, 41 l.Ed 2d 225 

44. Particular evidence held inadmissible, etc. 

(3) Wis—State v. Elson, 208 N.W.2d 363, 60 Wis 2d 
54. 
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51. Mien —City of St Paul v. Campbell, 177 N W.2d 
304, 287 Minn. 171. 

NY.—People v Hill, 303 N.YS.2d 265, 60 Misc2d 
277, 

Obscene gesture 

Me.—State v. Drake, 325 A 2d 52 
513. US—U.S. v Woodard, CA.IU, 376 F.2d 136 
—Johnson v. U S, C A.Miss., 394 F.2d 984, cert 
den. 89 S.Ct. 1277, 394 U.S. 952, 22 L.Ed 2d 489 
Cal.—People v. Horton, 87 CalRptr. 818, 9 CA3d 
Supp. 1 . 

Conn.—State v Avnayim, Cir.A.D., 185 A 2d 295, 24 
Conn.Sup 7, 1 Conn Cir 348 
D.C.—Mayle v. District of Columbia, Mun App, 168 
A.2d 398—Heard v. District of Columbia, Mun 
App., 179 A.2d 723—Stovall v US, App, 202 
A.2d 390—Duncan v. US, App., 219 A.2d 110, 
remd, C A, 379 F 2d 148, 126 U.S App.DC 371 
—Dempsey v. U S., App., 251 A 2d 650 
Rodgers v. U.S., App, 290 A.2d 395. 

Fla.—City of St Petersburg v Calbeck, App., 121 So.2d 
814—Gnzzard v State, App, 139 So.2d 161, 93 
AJLR.2d 300—Powdl v. City of Jacksonville, 
App., 165 So.2d 416. 

Ga.—Washington v. State, 190 SE.2d 138, 126 GaApp 
180. 

Ill.—People v. Crockett, 242 N.E2d 235, 41 I11.2d 226, 
cert. den. 89 S.Ct. 1306, 394 U S. 959, 22 L Ed 2d 
560. 

27CJ.S.-5 
1986 P.P. 
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People v Dee, 161 N R2d 137, 22 Ill App.2d 
538—City of Chicago v Williams, 195 N,E2d 425, 
45 Ill App.2d 327—People v. Schehr, 232 NE2d 
566, 88 Ill App.2d 287—People v Gibbs, 253 
N,E2d 117, 115 Ill App 2d 113—People v 

D’Amore, 288 NE2d 697, 7 III App 3d 741 
Ind.—Rexroat v. State, 201 N E 2d 558, 245 Ind 688— 
Whited v. State, 269 N E2d 149, 256 Ind 386, op 
clarified 271 NE2d 513, 256 Ind. 618-Hicks v 
State, 294 NE2d 613, 260 Ind 204, cert den, 
Sup, 296 NE2d 431, 260 Ind. 204 
Md—Hams v. State, 206 A 2d 254, 237 Md 299 
McIntyre v State, 232 A 2d 279, 1 Md.App 
586—Streeter v State, 248 A.2d 119, 5 Md App 
435 

Minn—State v Miller, 91 NW.2d 138, 253 Minn. 
112—City Of St Paul v Azzone, 177 N W.2d 559, 
287 Minn 136 

Miss—Fanner v State, 161 So 2d 159, 253 Miss. 289— 
Knight v State, 161 So.2d 521, 248 Miss 850 
NJ—State v Smith, 218 A 2d 147, 46 NJ 510, cert 
den 87 S Ct 85, 385 U S 838, 17 L Ed.2d 71 
NY—People v McPherson, 203 N Y.S 2d 987, 22 
Misc 2d 323—People v Santora, 209 N Y S 2d 499 
—People v Tubiok), 237 N Y S.2d 481, 38 Misc.2d 
324—People v Galaxruson, 250 N Y S 2d 325, 43 
Misc 2d 72—People v. Turner 265 N Y.S 2d 841, 
48 Misc 2d 611, aflfd 218 N.E2d 316, 17 N.Y.2d 
829, 271 N.Y S 2d 274, am. on oth grds 219 
NE2d 879, 18 N Y.2d 683, 273 N YS 2d 431, 
cert. gr. 87 S Ct 227, 385 US 917, 17 LEd.2d 
142, cert, dism 87 S Ct 1417, 386 U.S. 773, 18 
L Ed 2d 522—People v Baer, 270 N Y S 2d 434, 50 
Misc 2d 357 

N C -State v. Woods, 205 S E 2d 578, 22 N C App 77, 
app dism., 208 S E 2d 380, 285 N C 763 
Pa.—Com v DeChess, 53 Mun 171, 42 Wash 47 
R.I—State v. Morctti, 319 A 2d 342, 113 R.L 213 
Va.—Hensley v City of Norfolk, 218 S.E2d 735, 216 
Va. 369 

Wis -State v Zwtckcr, 164 NW.2d 512, 41 Wis.2d 
497, 32 A.LR.3d 531, app. dism 90 S Ct 199, 396 
US 26, 24 L.Ed.2d 147—City of Milwaukee v 
Christopher, 172 N.W2d 695, 45 Wis 2d 188- 
State v Maker, 180 N W.2d 707, 48 Wis 2d 612, 
cert den 91 S.Ct. 1256, 401 U.S 1013, 28 LEd.2d 
550—State v Becker, 188 NW.2d 449, 51 Wis.2d 
659—State v Elson, 208 N.W.2d 363, 60 Wis.2d 
54. 

51.10. U.S.—Johnson v. US, GAMiss, 394 F.2d 
984, cert den. 89 S.Q. 1277, 394 U.S. 952, 22 
L.Ed 2d 489 

Alaska—State v. Martin, 532 P 2d 316 
Hawaii—State v Butler, 455 P 2d 4, 51 Haw 180 
Ill —People v. Sunwka, 276 N E2d 490, 2 HI.App.3d 
384—People v. Douglas, 331 NE2d 359, 29 Ill 
App 3d 738. 

N Y.—People v. Christo, 278 N.Y.S.2d 868, 19 N.Y.2d 
678, 225 NE2d 558—People v. Pntchard, 265 
NE2d 532, 27 N.Y.2d 246, 317 N.Y S 2d 4 
People v McCormack, 169 N.Y S 2d 139, 9 
Misc 745—People v. Suits, 195 N YS.2d 464, 20 
Misc 2d 626—People v. Coleman, 262 N.YS.2d 
508, 47 Misc.2d 355—People v Caine, 333 N.Y. 
S.2d 208, 70 Misc.2d 178 

Pa.—Com ex rel Johnson v. Police Cora’r of Philadel¬ 
phia, 21 D. & C2d 591—Com v. Bertz, 30 D & 
C 2d 703, 58 Lanc.Rev 384, 55 Mun 126 
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594—State v. Rullis, 191 A.2d 197, 79 NJ.Super. 
221 
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NY—People v Kolb, 183 NY.S2d 840, 14 Misc 2d 
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214. 

NJ—State v Smith, 218 A.2d 147, 46 NJ 510, cert 
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Misc 2d 403 
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394 
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(12) Other matters 

NY.—People v. Jemzura, 272 NE2d 897, 29 NY 2d 
590, 324 N Y.S 2d 315. 

People v Chase, 178 NYS.2d 19, 13 Misc 2d 
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Pa.—Com v Bender, 375 A 2d 354, 248 Pa.Super 504 

51.30. Evidence held sufficient 
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U S —U S v Crowthers, C A.Va., 456 F 2d 1074. 

D.C—Goodsaid v. District of Columbia, App., 187 
A.2d 486—WeUs v U.S, App, 281 A 2d 226, cert 
den 92 S Ct 1271, 405 US 995, 31 L.Ed2d 464 
Neb—State v Sukovaty, 135 N.W2d 467, 178 Neb 
779 

NJ—State v Zelinski, 166 A 2d 383, 33 NJ 561 
NM—State v Oden, App., 484 P2d 1273, 82 N.M 
563 

NC—State v. Orange, 206 S.E.2d 377, 22 N.CApp. 
220, app dism. 208 S E 2d 380, 285 N C 762, cert 
den 95 S Ct. 1431, 420 U S. 996, 43 L Ed 2d 675. 
Evidence held insufficient 

(4) Other matters 

US—US v Crowthers, CA.Va., 456 F.2d 1074. 

D C —Lange v U S, C A., 443 F.2d 720, 143 U S App 
DC 305. 

Ga—Barnwell v State, 111 SE2d 138, 100 Ga.App 
285 

Md—In re Nawrocki, 289 A 2d 846, 15 Md App. 252 
NY—People v Todaro, 258 NE2d 711, 26 NY2d 
325, 310 N YS2d 303. 

People v HU1, 303 N.Y.S2d 265, 60 Misc.2d 
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Ohio—State v. Cantu, 272 N E 2d 154, 27 Ohio App.2d 
55 

52.5. N.Y.—People v Carter, 213 N-Y.S.2d 793, 13 

A D.2d 652. 

Or—State v. Salhnger, 504 P 2d 1383, 11 Or.App. 592 
Va.—Norwood v. City of Richmond, 128 S.E.2d 425, 
203 Va. 886 
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N Y.—People v Sharky, 293 N Y S.2d 262, 57 Misc 2d 
558. 
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56. Mum'-City of Si Paul v Azzsne, 1**7 N W 2d 
359. 287 Mina 136 

625. D C —Reed \ District of Columbia, App , 226 
A 2d 331. 

63. NY—People v, Bittner. 224 N YS2d 222. 32 
Mnc.2d 750—People v Kelley, 239 NYS2d 936, 
3$ Mac 2d 493 

64. Evidence held insufficient 

fl) NY—People v Bittner. 224 NYS2d 222. 32 
Misc.2d 750 

§ a Trial 
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Disorderly Conduct £»10 et seq. 
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65. Findings 

duo —Qty of Cleveland v Mecbaiuc, 270 N R2d 353, 
26 Ohio App2d 138 

69. Cal.—People v. Horton. 87 Cal Rptr 818, 9 
CA-3d Sapp. 1. 

BL—People v D’Amore. 288 N E2d 697, 7 Ill App 3d 
741. 

Maas.—Com. v. Freeman, 227 N.E2d 3, 352 Mass. 556 
Wash—State v. Collins, 400 P 2d 793, 66 Wadi 2d U 
Evidence held sufficient for jury 
NC—Stale v. Brooks, 210 SE2d 535, 24 NCApp 
338, app. dism 212 S E2d 656, 286 N C 724, affd 
in part, rcvd. m part on oth. grds. 215 S E2d 111, 
287 N.C 392 
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75. Miss.—Hum v. State, 240 So 2d 273, 

78. Mass.—Com v. Richards, 340 N.E2d 892, 369 
Mass. 443 

Miss.—Riky v. State, 180 So.2d 321, 254 Miss, 86 
N.C—State v. Summrdl, 185 SE2d 241, 13 N.C.App 
1, mod. on oth. grds. 192 S.E2d 569.282 N.C 157 

79. Instructions held erroneous 
(3) Other mstructjoBs, 

Ga.—Dranan y State, 320 S.E24 180, 253 Ga. 334 
N.Y —People v, Chase, 178 NYE2d 19. 13 Mac 2d 
300. 

Instructions held not erroneous 
(1) Miss.—Brown v. State, 140 So.2d 565, 244 Miss 
78. 

825. Cal—People v Horton, 87 Cal Rptr. 818, 9 
CA.3d Sapp 1 

Unn eces sar y instruction 

Neb.—State v Sukovaty, 135 N.W.2d 467, 178 Neb 
779. 

§ 9. Sentence, Punishment, and Re¬ 
view 
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99. Pa.—Com. v Bern, 30 D. & C2d 703, 58 Lane 
Rev. 384, 55 Mon. 126. 

Lett seve re thin for other crimes 

NJ —In re Garofone, 193 A.2d 398, 80 NJ.Super 359, 
aflKL 200 A 2d 101, 42 NJ. 244. 

page 537 

5. Pudshncnt held not excessive 

(1) m—People v. Menssen, 355 N.E2d 36, 41 Ill 
App3d 766—People v. McDole, 359 NE2d 226, 3 
ULDec. 816, 48 HLApp3d 663-People v. Hart, 410 
NJR2d 633,43 ULDec. 633,88 ULApp.3d 484. 

NJ.—State v P Furrao, 204 AJd 718, 85 NJ-Super. 345 
N.Y^-PtopIe v. Sprowal, 268 N.Y^2d 444,49 Misc.2d 
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N.Y.2d 683,273 N.Y^Jd 430, app. dism. 87 S.Ct. 
768, 385 VS. 649, 17 LEd.2d 670. 
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(2) Other matters. 

Md— Sine v. State, 394 AJd 1206, 40 MdLApp. 628 
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6. Right to speedy trial de novo 

N J —In re Garrf--ne 193 A 2c ?*i, kC N J Super 259, 
afTd 20C A 2d IT., 42 NJ 244 
9. Pa—Or. ; Der.ner, m i Mens* 535. m 2 York 200 

DISORDERLY 

HOUSES 

§ 1. Definition and Nature 
Library References 
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<3> Cai—Los Robles Motor Lodge. Inc v Depart¬ 
ment of Alcoholic Be\rrage Control, App, 54 Cal Rptr 
547, 246 CA.2d 198 

D C —Pa>ne v US, Mun.App, 171 A 2d 509 
N Y —People v Ban’s Restaurant Corp., 249 N Y.S,2d 
344, 42 Misc.2d 1093 

Va—Flannery v City of Norfolk, 218 S E 2d 730, 216 
Va 362, app dism % S.Ct 1404, 424 U.S 936, 47 
L Ed 2d 345 
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(4) Conn—State v Elliott, 215 A 2d 108, 153 Conn 
147 

2. Pa —Com. v Mahramus, 236 A 2d 572, 211 Pa Su¬ 
per 376 

3. Pa—Com v Mahramus, 236 A 2d 572, 211 Pa Su¬ 
per 376 

5. Wjs — CJ.S. a ted in City of Cudahy v De Luca, 
181 N W.2d 374, 376, 49 Wis2d 90 
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9. U S —CJ.S. cited in Foster v. Zeeko, C A Ill, 540 
F2d 1310, 1317 

Ky —Sbawhan v Com, 318 S.W^d 541. 
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Nev —Princess Sea Industries, Inc v State, Clark 
County, 635 P2d 281, 97 Nev 534, cert den. 102 
S.Ct 1972, 456 US 926, 72 L.Ed.2d 441 

9.5. Statute held not unconstitutionally vague 
CaJ—Kirby v Alcoholic Beverage Control Appeals 

Bd., 101 Cal Rptr 815, 25 C A.3d 331 
Okl —Pratt v State, Cr, 642 P2d 268 
12. Conn —State v Malena, Cir A.D , 237 A 2d 572, 

4 Conn Cir 594 

15.5. No effect on prior prosecutions 
Iowa—State v Massey, 275 N W 2d 436 
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17. Md—Kolker v. State, 186 A 2d 212, 230 Md. 
157 

2230. DC—Payne v US, MunApp, 171 A.2d 
509 

Mich—People v. Mayes, 205 NW2d 212, 44 Mich. 
App. 482 

Element of common-law crime 
D.C.—Hams v US, App., 315 A 2d 569 
Knowledge 

Ind —Senst v State, 319 N E 2d 663, 162 Ind App 357. 

Four elements 

Vau—Hensley v. City of Norfolk, 218 S.E2d 735, 216 
Va. 369 

§ 3. -House or Other Building 

or Place 

page 543 

32. One room of building or steamship 

Cai.—People v. Frey, 39 CaLRptr 49, 22 C,A.2d 33. 


§ 4(1). -Disorder or Improper 

Use 

page 544 

54. Md—Ward v State, 267 A.2d 255, 9 Md App. 
583 

56. Md—Reynolds v State, 149 A 2d 774, 219 Md 
319 

§ 4(2).-Annoyance or In¬ 

jury to Public 

58. DC—Payne v. US, MunApp, 171 A 2d 509 
61. Md—Ward v State, 267 A 2d 255, 9 Md App. 
583 

64. Ga —Clare v State, 217 S E 2d 638, 135 Ga.App 
281 

| 4 ( 4 ).-Continuity of Dis¬ 

order or Use 

page 545 

78. Ga.—Brewer v State, 199 S.E2d 109, 129 Ga. 
App 118 

79. Md —Rome v State, 204 A 2d 674, 236 Md. 583. 
83. Md.—Ward v. State, 267 A.2d 255, 9 MtLApp. 

583 

87. Conn —State v Malena, Cir A D-, 237 A 2d 572, 
4 Conn Cir 594 

Md—Ward v State, 267 A.2d 255, 9 Md App. 583. 
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94. Md— CJJS. cited in Ward v. State, 267 A.2d 255, 
261, 9 Md-App. 583. 

96. Tex—Smith v. State, 340 S.W2d 34, 35, 170 
TexCr.R. 300 

§ 4(5).-Particular Kinds 

of Disorder or Use 

98. Ga.—Brewer v State, 199 SE2d 109, 129 Ga 
App. 118. 
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13.5. Minn.—State v. Ray, 193 N.W2d 315, 292 
Minn 104, 48 A.L.R.3d 1306. 

Statute title not controlling 
N.Y —People ex rel Arcara v Cloud Books, Inc, 480 
NE2d 1089, 65 N.Y 2d 324, 491 NY.S2d 307, 
cert gr. 106 S a. 379, 88 L.Ed 2d 333 

§ 4(6).-Particular Kinds 

of Disorderly Houses 

page 548 

22. Cal —People v Schultz, 48 Cal Rptr 328, 238 
CA2d 804 

Conn.—CJJS. cited in State v. Malena, Cir A.D, 237 
A 2d 572, 578, 4 Conn.Cir. 594. 

25. Other definitions 

(2) Mo.—City of St. Louis v. Cook, App., 405 
SW.2d 545. 

25.5. Conn—State v. Malena, Cir.AD 237 A.2d 
572, 4 Conn Cir 594. 

page 549 

26.5. Mo.—City of St. Louis v Cook, App., 405 
S,W.2d 545 

34. Homosexual health club 
D.C—Harris v. US, App., 315 AJd 569 

38.5. D.C.—Hams v U.S., App., 315 A.2d 569. 

40. Mo.—State v. Kayser, App., 552 SW.2d 27 
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54. D.C.—Hams v. U.S., App., 293 A 2d 851, reh 
315 A.2d 569. 
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57. Ill—People v Tucker, 156 NE2d 873, 21 Ill 
App 2d 46, afTd 163 N E 2d 510, 18 I11.2d 103, 
cert den. 80 S Ct 860, 362 U S 950, 4 L.Ed.2d 
868, reh den 80 S Ct 1075, 362 US 992, 4 
L Ed 2d 1024 

K> —Schwemefuss v. Com, 318 S.W 2d 544 

page 567 

83. Me.—State v Seaburg, 145 A 2d 559, 154 Me 
210 

93. Ga— Sheffield v State, 131 SE.2d 76, 107 Ga. 
App 614. 

§ 14(1). Admissibility of Evidence 

page 569 

15. D C —Killeen v U S, App, 224 A 2d 302 

26. HI —People v Pry, 220 N E 2d 238, 75 III App 2d 
103, affd. 230 N E 2d 825, 38 Ill 2d 261 

Mo —City of St Louis v Cook, App, 405 S W 2d 545 

27. Pa—Com. v Mahramus, 236 A 2d 572. 211 Pa 
Super. 376 

28. DC—Wood v US, MunApp, 183 A2d 563, 
cm den 83 SCt 543, 371 US 963, 9 LEd.2d 
510 

§ 14(2). -Keeping House 

page 570 

41. Reputation of bouse, etc. 

(2) Other matters 

Ill—People v Flagg, 153 N E2d 116, 18 Ill App 2d 
548 

Reputation as a madam 

Wyo —Belondon v City of Casper, 456 P 2d 238, cert 
den 90 SCt 1815, 398 US 927, 26 LEd.2d 89 

§ 14(4). ---Disorderly Char¬ 

acter of House 

page 571 

47. Mo —City of St. Louis v Cook, App., 405 S W 2d 
545 

49. DC—Payne v US, MunApp, 171 A 2d 509 
page 572 

66. Pa—Com v Mahramus, 236 A 2d 572, 211 Pa 
Super. 376 

68. Ga.—Sheffield v State, 131 SE 2d 76, 107 Ga. 
App. 614 

Mo—City of St Louis v Cook, App, 405 S.W.2d 545. 

69. Tex—Parker v. State, Cr, 378 SW2d 848 

page 573 

78. Evidence held admissible 
(7) Other evidence. 

AJa —Johnson v. State, 197 So 2d 466,43 Ala App 613. 

Ga—Sheffield v. State, 131 SE2d 76, 107 Ga.App. 
614 

page 574 

84. Mo —City of St. Louis v Cook, App, 405 S.W.2d 
545 

page 575 

93. Reputation of keeper 

Mo —City of St. Louis v. Cook, App., 405 S W.2d 545 

94. Defendant as inmate 

Mo —City of St Louis v Cook, App., 405 S.W 2d 545. 

page 576 


9. Ala —CJS. cited in Fiorella v State, 142 So.2d 
885, 891, 41 AlxApp 3, cert den. 142 So 2d 894, 
273 Ala 707. 

§ 15. Weight and Sufficiency of Evi¬ 
dence 

Library References 
Disorderly House £=»17. 

page 579 

30. Tex-Green v State, 320 SW.2d 818, 167 Tex. 
Cr R. 272 

32. Evidence held sufficient 

(1) DC—Payne v US, MunApp, 171 A2d509— 
Bennett v US, Mun.App, 171 A.2d 252—Wood v. 
U.S., Mun.App, 183 A 2d 563, cert den 83 SCt, 543, 
371 U.S. 963, 9 L Ed 2d 510. 

Raleigh v US., App, 351 A2d 510 
Ga—Snead v State, 192 SE2d 415, 127 Ga.App. 12 
Ind —Senst v State, 319 N E 2d 663, 162 Ind App 357 
Md —Matthews v State, 179 A 2d 892, 228 Md. 401— 
Rome v State, 204 A 2d 674, 236 Md. 583. 

Ward v State, 267 A.2d 255, 9 Md.App. 583. 
Term —Roden v State, 352 S.W.2d 227, 209 Torn 202 
Tex—Taylor v State, 354 SW2d 137, 172 TexCr.R 
159 

Va—Hensley v City of Norfolk, 218 SK2d 735, 216 
Va 369 

(2) Ala.—Johnson v State, 197 So 2d 466, 43 Ala. 
App 613 

Ga.—Birdwell v. State, 146 SE2d 374, 112 Ga.App. 
836—Blackwell v State, 148 SE2d 912, 113 Ga. 
App 536 

Ill.—People v. Tucker, 156 N.E2d 873, 21 IlLApp2d 
46, affd. 163 N.E.2d 510, 18 Ill 2d 103, cert den. 
80 S a. 860,362 U S 950,4 L Ed 2d 868, reh. den 
80 SCt. 1075, 362 US 992, 4 LEd.2d 1024. 
Md —Speaks v State, App, 239 A 2d 600, 3 Md. App. 
371 

Tex—Smith v State, 340 SW.2d 34, 170 TexCrR. 
300 

Va.—GaskiU v. Com., 144 SE2d 293, 206 Va. 486. 

(3) Md—Pettiford v State, 261 A 2d 216, 8 Md. 
App 560. 

Pa —Com v Frye, 55 Berks 140 
Wyo —Belondon v City of Casper, 456 P.2d 238, cert 
den 90 S Ct 1815, 398 U.S 927, 26 L.Ed.2d 89 

Evidence held insufficient 

(1) Pa.—Com v. Greer, 198 A 2d 626, 203 Pa.Super. 
110—Com v. Mahramus, 236 A.2d 572, 211 Pa.Super. 
376 

Com. v Jones, 55 Berks 136, motion dism. 56 
Berks 77 

(2) Ill.—People v Flagg, 153 N.E2d 116, 18 ID. 
App 2d 548 

Md.—Kolker v. State, 186 A 2d 212, 230 Md 157. 
Mo —City of St Louis v Cook, App, 405 S W.2d 545. 
Tex.—Green v State, 320 SW.2d 818, 167 TexCrJL 
272. 

(3) Ga.—Saxe v State, 140 SE2d 887, 111 Ga.App. 
131 

Reputation or proof of repeated immoral acts 
Ga—Birdwell v State, 146 S.E2d 374, 112 GaApp. 
836 

page 580 

33. Evidence held sufficient 

D C —Killeen v. U S., App, 224 A 2d 302. 

Ill.—People v. Pry, 230 NE2d 825, 38 I11.2d 261 
N Y.—People v Vegard, 266 N.Y S.2d 437, 25 A.D.2c 
476 

Tex—Gonzales v. State, 330 S W.2d 198, 168 TexCr.R 
523 


page 551 

59. Ill—People v Van Scoyk, 170 NE2d 151, 20 
Ill 2d 232 

62. Ill—People v Flagg, 153 NE2d 116, 18 Ill 
App.2d 548 

page 553 

91. US—Coast Holding Corp v McGuire, DC 
NY., 482 FSupp 408 

§ 5 . — Keeping 

page 554 

8. Ga.—Brewer v State, 199 S E.2d 109, 129 Ga App 
118 

Tex—Green v State, 320 SW2d 818, 167 TexCrR 
272 

11. Wyo —Belondon v City of Casper, 456 P 2d 238, 
cert den 90 S Ct 1815, 398 U S 927, 26 L Ed.2d 
89 

page 555 

17. Tex,—Green v State, 320 SW2d 818, 167 Tex 
CrR 272. 

21. Md —Pettiford v. State, 261 A 2d 216, 8 Md App 
560 

page 556 

29. ID-People v Taylor, 206 NE2d 121, 57 Ill 
App 2d 343—People v Castanza, 236 N E 2d 251, 
92 IIl.App.2d 419 

Mo—CJ jS. cited in City of St. Louis v Cook, App, 
405 S.W 2d 545, 551 

31. m— People v Taylor, 206 N E 2d 121, 57 Ill 
App 2d 343 

§ 6. -Letting or Permitting Dis¬ 

orderly Use 

36.5. Statute held unconstitutional 

La—State v. Franzone, 384 So 2d 409 

page 557 

41. Attempt to deter vice 

Me—State v Seaburg, 145 A 2d 559, 154 Me 210 

§ 7. -Frequenting or Living in 

Disorderly House 

page 558 

54. Statute not violative of constitutional pro¬ 
visions 

Ind—Sumpter v State, 306 N.E2d 95, 261 Ind 471, 
app. dism 95 SCt 25, 419 US. 811, 42 L Ed 2d 
38, app after remand. Sup, 340 N E.2d 764, cert 
den. 96 S Ct. 1727, 425 U.S 952, 48 L.Ed.2d 196 

Willfully residing 

Cal.—Cartwright v Board of Chiropractic Examiners, 
129 CalRptr 462, 462 P2d 1134, 16 C3d 742 

59. Ga.—Brewer v. State, 199 SE.2d 109, 129 Ga 
App 118. 

§11. Indictment, Information, or 
Complaint 

Library References 
Disorderly House £=>12, 13; In¬ 
dictment and Information 
£=> 11 . 

page 562 

17. Time 

Pa.—Com. v. Williams, 144 A.2d 634, 187 PxSuper. 
295. 

page 563 

Allegations sufficient to state offense 

Md.—Ward v State. 267 A.2d 255, 9 Md App 583 


2. Ala.— CJS. quoted in Johnson v State, 197 So,2d 

466, 467, 43 AlxApp 613. 

3. Ala —Fiorella v State, 142 So.2d 885, 41 Ala-App. 

3, cert den. 142 So 2d 894, 273 Ala. 707 


Evidence held insufficient 
Ill.—People v Taylor, 206 N.E2d 121, 57 IU.App.2/ 
343. 

Tex —Borschow v State, Cr, 428 S W.2d 344. 
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Page 580 

41. Constructive or implied knowledge suffi¬ 
cient 

DC—Killeen v U S, App, 22* A 2d 

Evidence bdd sufficient to show knowledge 

Md—KoOcer v State, 186 A 2d 212, 230 Mi ir 

Me 581 

44. Evidence held sufficient 

Mo—City of St Louis > Cook, App,, 405 S W 2d 545 

1*8* 582 

62. Ga.—Birdwell v State, 146 SE2d 374, 112 Ga 
App 836. 

Tex.—Greco v. State, 320 S.W2d 818, 167 TexCrR 
272—Taylor v State, 354 SW2d 137, 372 Tex 
Ct. R. 159 

65. Tex.—Green v State, 320 S W 2d 818, 167 Tex 
Cr.R. 272. 

66 . Ga.—Bodwdl v. State, 146 SE2d 374, 112 Ga 
App 836. 

P«ge584 

9430. Evidence held sufficient 
(3) Other matters. 

D.S.—Government of Virgin Islands v Rodriguez, C A 
Virgin Islands, 423 F 2d 9 

Evidence held insufficient 

SLY —People v. Fluss, 195 NYS2d 779, 10 A D2d 
572. 

page 585 

5. Evidence hdd sufficient 

do—City of St Lotus v Cook, App, 405 S W 2d 545 
Evidence held insufficient 
R—-People v. Van Scoyk, 170 NE2d 151, 20 Ill 2d 
232. 

\ 16. Trial and Judgment 

page 586 

<L Evidence sufficient to go to jury 

(2) Ky.—Schweraefuss v Com, 318 S W 2d 544 

pnge587 

3. Instructions held erroneous or properly re¬ 
fined 

ex.—-Smith v. State, 340 SW2d 34, 170 TexCrR 
300. 

P*8* 588 

4w Knowledge 

(3) Other statements. 

).C—KiDeen v. VS., App, 224 A.2d 302. 

page 588 

A — at-, t u tm r„—. 

9 , vernier wo sumciem 

1—People v. Tucker, 156 N.E.2d 873, 21 HI App 2d 
46, affd. 163 N E2d SIQ, 18 J3L2d 103, cert den 
80 S.Ct 860.362 US. 950,4 L Ed-2d 868, reh den 
80 SCl 1075, 362 U.S. 992, 4 LEd.2d 1024 

17. Sentence and Punishment 
page 590 

X. N.Y.—People v. Vcgsrd, 266 NY.S.2d 437, 25 
A.D.2d 476. 

8. I&—People v. Tucker, 156 N.R2d 873, 21 Ill 
App~2d 46, a®. 163 N.E.2d 510, 18 IIL2d 103, 
cert. den. 80 S.O. 860, 362 U.S 950, 4 L.Ed2d 
868, n*. den. 80 S.Ct 1075, 362 U.S. 992, 4 
LEdJZd 1034; 

page 591 

ttSPBNSARY. 

A - disp e nsa ry*’ is a place where a drug h prepared or 
stributed.—Pafcner v. U 3, CA-Test, 340 F.2d 48,50 


DISPENSE. 

page 592 

28. t S —Pa*'-ir- v US, C 4 Tex ’40 F Zd 45. 50 

31, Similar!} defined 

>' 7' dispense wuh ne defined as meaning to 
i - a :r, u* y an w ih —Ha!i ♦ Frsaa Be z v 
Fj., I""* 1 S^2d 553. 336 

32. F.a —R, I . Bd cf Pharmacy- F” Sc 2d 

*73, 

35. Prescription 

>n,.j term “isrense" :•» sorretmes used syr.cr- 
w.th :fct term “prescnpiior" it is crdaiarlx 
g-ver a greater meaning—De Pasquale v Board of 
Rege-ts of Lri.*ersi*> cf State of N Y . F9 N Y S 2d 
23*5 241, - AD 2d *92 

DISPOSAL. 

page 593 

57.5. As not meaning to throw away 

Ala—Smith v State. 107 So 2d 575, 5”6, 39 AlaApp 
6^3 

Similarly defined 

fl> The word "disposal” is the power or authority of 
disposing of or use at one’s convenience—Barbe v 
Barbe, Okl, 378 P2d 314, 318 

DISPOSE. 

Present Tense 
page 594 

83.5. To finally determine 

V S —Kempinskr v Greene, C A Pa., 292 F 2d 820, 
822 

To regulate, adjust, settle 

U S —Kempinski v Greene, C A Pa., 292 F 2d 820, 
822 

page 601 

DISPUTE. 

As a Noun 

Phrases: 

26. Meaning 

<4) “Labor dispute” is broader in scope than "strike” 
and includes controversy between employer and employ¬ 
ees concerning wages, working conditions, or terms of 
employment—Leach v Republic Steel Corp, 199 
N E 2d 3, 5, 6, 176 Ohio Sl 221 

Held not labor dispute 

(,!) Demand by civil rights group that bank give 
employment to four Negroes, solely because of their 
race, was not a "labor dispute” —Curtis v Tozer, Mo 
App , 374 S.W 2d 557, 593. 

Additional phrases are set out in the 
note. 281 

28.1. .Major disputes and minor disputes 
A “minor dispute" is a dispute involving the interpre¬ 
tation and application of an existing agreement, while a 
"major duspute" is a dispute involving the formation or 
alteration of an agreement—Ruby v Pan Am World 
Airways, Inc, D C.N Y, 252 F Supp. 873, 880 

Jurisdictional dispute 

Cal —San Diego Dtst Council of Carpenters v. Wood, 
Wire and Metal Lathers Intern Union, Local 260, 
79 CalRptr. 164, 167, 274 C.A2d 683. 

page 603 

DISSECTION. 

77. Mutilation 

La —French v. Ochsner Clinic, La.App, 200 So.2d 371, 
373 


page 604 

DISSEIZIN. 

page 605 

7, Conn.—Wennard v Momson, Cir A D, 209 A 2d 
201 206. 3 Conn Cir 120 

DISSEMINATE. 

12. Similarly defined 

Word “disseminate” means to scatter, spread widely, 
broadcast or disperse —People v Witzerman, 105 Cal. 
Rptr 284, 294, 29 C A 3d 169 

page 607 

DISSOLUTE. 

41. Lewd, debauched 

Terms “lewd” and “dissolute" often are used inter¬ 
changeably —In re Steinke, 82 Cal Rptr 789, 792, 2 
C A 3d 569 

42. Cal—In re Stemke, 82 CalRptr 789, 792, 2 
CA2d 569 

page 609 

“Distillation” is an operation used to 
separate different chemicals by their 
boiling points and is normally accom¬ 
plished in tower, or column, containing 
devices of different designs to mix the 
vapor and liquid. 875 

87.5. Kan —Koch Engineering Co., Inc v. Faulconer, 
610 P 2d 1094, 1097, 227 Kan. 813 

page 612 

DISTRAIN. 

61. Similarly defined 

(1) Wash—Devine v. Whatcom County, 427 P.2d 
731, 734, 71 Wash 2d 215 

DISTRESS. 

page 613 

Emotional distress is not, in itself, a 
tort, but a form of injury resulting 
from tortious conduct. 881 

88.1. Cal —Gautier v General Tel Co, 44 CaLRptr. 
404, 408, 234 C A 2d 302 

page 614 

DISTRIBUTE. 

2. Iowa—In re Faber’s Will, 141 NW2d 554, 557, 
259 Iowa 1 

Neb —Schmeckpeper v. Panhandle Co-op Ass’n, 143 
N W 2d 113, 118, 180 Neb 352. 

3.5. Iowa—In re Faber’s Will, 141 N W2d 554, 557, 
259 Iowa 1 

7. Neb—Stoddard v Montgomery, 98 NW2d 875, 
878, 169 Neb 252 

page 617 

DISTRIBUTOR. 

74. US.—England v. Automatic Canteen Co of 
America, C A Ohio, 349 F2d 989, 991 

75. Similarly defined 

(1) An agent or agency for marketing, usually in a 
particular territory, some manufactured goods, or other 
commodities. 

U S —England v Automatic Canteen Co of America, 
GA Ohio, 349 F.2d 989, 991 
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DISTRIBUTORY. A river branch 
flowing away from the main 
stream. 79 50 

79JO. Tex —Strong v Delhi-Taylor Oil Corp, Civ 
App, 405 S W 2d 351, 370, err. ref no rev err 

DISTRICT. 

page 618 

Phrases 

Other terms have been compared or 
distinguished. 9010 

90.10. Zone interchangeable 

The words “zones” and “districts” are used inter¬ 
changeably and have the same meaning m zoning law — 
Nandi v. City of Providence* R.I, 153 A 2d 136,141, 89 

R. I. 437. 

page 619 

Additional phrases are set out in the 
note. 231 
23.1. Phrases 

(1) “Flotonal district” is a legislative district which 
includes within its boundaries several separate districts 
or political subdivisions which independently would not 
be entitled to additional representation but whose con¬ 
glomerate population entitles the entire area to another 
seat m the particular legislative body being apportioned 
—Kilgarhn v Martin, D.CTex., 252 FSupp 404, 419 

DISTRICT AND 
PROSECUTING 
ATTORNEYS 

§ 1 . Origin, Nature, and Functions 
of Office 

Library References 
District and Prosecuting Attor¬ 
neys <s»l et seq. 

page 622 

4. US—Ganger v Peyton, CAVa, 379 F2d 709 

Black v Stanley, DC.Kan., 270 F.Supp 993, 
cert, den 88 S Q 860, 390 U.S. 926, 19 L Ed 2d 
987 

Ind.—State ex rel. Latham v Spencer Circuit Court, 
194 N.E.2d 606, 244 Ind 552. 

5. US.—Ganger v Peyton, CAVa., 379 F2d 709. 

Black v. Stanley, D.CKan, 270 FSupp. 993, 
cert, den 88 $CL 860, 390 U.S 926, 19 L Ed 2d 
987. 

Cal.—People v. Municipal Court for Ventura Judicial 
Dist of Ventura County, 103 Cal Rptr 645, 27 
C.A.3d 193, 66ALR3d 717. 

Fla.—Newton v. State, App., 178 So.2d 341. 

Ga— CJS. cited in Fortson v. Weeks, 208 SE 2d 68, 
74, 232 Ga. 472. 

Mich—Bloss v Williams, 166 N.W.2d 520, 15 Mich. 
App 228 

N.M —State v. Chambers, App, 524 P 2d 999, 86 N.M. 
383, cert. den. 524 P 2d 988, 86 N.M. 372—State v. 
HU1, 539 P.2d 236, 88 N.M. 216. 

NY.—People v. Cruz, 382 N.Y.S.2d 89, 52 A.D2d 1 
Prentice v Gnlotta, 176 NY.S.2d 433, 13 
Misc.2d 280—People v. Mazza, 251 N Y.S.2d 715, 
43 Misc.2d 627—People ex rel Luetje v. Ketcham, 
257 NYSZd 681, 45 Misc.2d 802—Davis Const 
Corp. v. Suffolk County, 447 NYS2d 355, 112 
Mi$c.2d 652, affd. 464 N.YJ.2d 519, 95 A.D.2d 
819 

Pa.— Com. ex re). Specter v. Martin, 232 A.2d 729, 426 
Pa. 102. 

Com. v. Meehan, 182 A.2d 212, 198 PaSuper, 
558, revd. on oth. grds. 187 A.2d 579, 409 Pa. 616 

S. D.—GJJS. cttad in State v. Basham, 170 N.W.2d 238, 

242, 84 S.D. 250 
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Page 626 


Wash —State v Huson, 440 P 2d 192, 73 Wash 2d 660, 
cert den 89 SCt 886, 393 US 1096, 21 L Ed 2d 
787 

Fleetwood v Rhay, App, 498 P 2d 891, 7 Wash 
App 225 

State attorney is a semijudicial officer 
S D —State v Basham, 170 N W 2d 238, 84 S.D 250 
Officer vested with broad discretion 
12) Other statements 

US —Catlerson v Caso, DCNY, 472 FSupp 833. 
Md—State v Lykms, 406 A 2d 289, 43 Md App 472, 
affd and mod on oth grds. 415 A 2d 1113, 288 
Md 71 

NY—Johnson v Boldman, 203 NYS.2d 760, 24 
Misc 2d 592 

page 623 

8. US-Ganger v. Peyton, CA.Va, 379 F2d 709. 

9. Protection of innocent 

L 1 S -Ganger v Peyton, C A.Va, 379 F.2d 709 

10. U.S—Ganger v. Peyton, CA Va, 379 F.2d 709 

Bramlett v Peterson, DC Fla., 307 FSupp 
1311 

Ind —State ex rel. Goldsmith v Superior Court of 
Hancock County, 386 NE2d 942, 270 Ind 487 
United States attorney is the representative of the 
sovereignty 

U.S—Berger v US, NY., 55 SO 629, 295 U.S 78, 
79 L Ed 1314—U S v Keenan, C.A Ill, 267 F.2d 
118, cert, den 80 Sa 121, 361 US. 863, 4 
L Ed 2d 104, reh den 80 S.Ct. 254, 361 U S. 921,4 
LEd2d 189 

Legal officer 

NJ —State v Detroit Motors, 163 A.2d 227, 62 NJ.Su- 
per 386. 

11. Colo —Tisdel v Board of County Com’rs erf Bent 
County, 621 P 2d 1357. 

Fla—Newton v State, App, 178 So 2d 341. 

NY—People v. Rodriguez, 178 NYS.2d 993, 13 
Misc 2d 1004, cert, gr 80 S.Ct 91, 361 US 812, 4 
L Ed.2d 60, cert, dism 80 S Ct 959, 362 U.S. 984, 
4 L Ed.2d 1009 

County attorney 

(2) Other statements 

N Y.—Des Pres v. Niagara County Bd. of Sup’rs, 236 
NYS.2d 484, 37 Misc 2d 1087 

Held officer within particular statute 

Ill.—People v Pohl, 197 N E.2d 759, 47 Ill.App 2d 232 
Local officer, not state officer 
NY—Dillon v Cahn, 359 N.YS.2d 981, 79 Misc.2d 
300 

12. US—Ganger v. Peyton, C.AVa., 379 F2d 709 
Hawaii—Saptenza v Hayashi, 554 P.2d 1131, 57 Haw 

289 

Ind —State ex rel Latham v Spencer Circuit Court, 194 
NE.2d 606, 244 Ind. 552 

Not judicial officer 

Colo —People By and Through VanMeveren v. District 
Court In and For Larimer County, 527 P2d 50, 
186 Colo 335 

12.5. Ala.—Dickerson v State, Cr.App., 414 So.2d 
998. 

NJ—State v. De Stasio, 229 A.2d 636, 49 NJ 247, 
cert, den 88 S CL 96, 389 U S 830, 19 LEd.2d 89 
N.Y—People v. Rodriguez, 178 N.Y.S.2d 993, 13 
Misc.2d 1004, cert gr. 80 S,Ct. 91, 361 U S 812, 4 
L Ed 2d 60, cert dism. 80 S.Ct 959, 362 U.S. 984, 
4 L.Ed.2d 1009. 

13. Canons of Professional Ethics 

NJ—State v. Rosengard, 213 A.2d 262, 89 NJ.Super 
28, revd on oth. grds. 219 A 2d 857, 47 NJ. 180 

14. NJ.—State v Rosengard, 213 A.2d 262, 89 NJ. 
Super. 28, revd. on oth. grds 219 A.2d 857, 47 
NJ. 180. 

WVa.—State ex rel. Preissler v Dostert, 260 S.E.2d 
279, 163 W.Va 719. 

14.5. Ala.—CJJ, quoted in Dickerson v State, Cr. 

App., 414 So.2d 998, 1008. 


Part of executive branch 

CaL—People v. Goodspeed, 99 Cal Rptr 696, 22 
C A.3d 690 

Colo —People, By and Through VanMeveren v. District 
Court In and For Larimer County, 527 P 2d 50, 
186 Colo 335 

Ill— People v Stinger, 317 NE.2d 340, 22 Ill.App3d 
371 

Kan.—State v. Dedman, 640 P.2d 1266, 230 Kan. 793 

page 624 

19. Not servant of attorney-general 

U.S.—Bujaki V. Egan, DC.Alaska, 237 F.Supp 822 

21. Ark.—Weems v. Anderson, 516 SW.2d 895, 257 
Aik. 376, 84 A.LR.3d 106. 

Ill.—People v. Vaughn, 363 N.E.2d 879, 6 Ill Dec. 932, 
49 m.App 3d 37. 

Ind—King v. State, App., 397 N.B2d 1260. 

Md—Babbitt v. State,, 448 A.2d 930, 294 Md. 134. 

Mich—People ex rel Leonard v. Papp, 194 N.W2d 
693, 386 Mich. 672 

Mmn.—State v. Andrews, 165 N.W 2d 528, 282 Minn. 
386 

NC—State v Mulwee, 219 SE2d 304, 27 NCApp. 
366, cert den 220 SE.2d 622, 288 N.C 732. 

W.Va.—State ex rel. Skinner v. Dostert, 278 S.E.2d 624. 

Wis—State ex rel. Kurkierewicz v Cannon, 166 
N W 2d 255, 42 Wis.2d 368. 

page 625 

21.5. Since the publication of Corpus Juris Secun¬ 
dum, it has been said that a district attorney is a 
constitutional officer 

Pa—McGmley v Scott, 164 A 2d 424, 401 Pa 310— 
Cm ex rd. Specter v Martin, 232 A-2d 729, 426 
Pa 102 

22. Pa.—Commonwealth v McCombs, 56 Pa 436,15 
PLJ 422. 

23. Vt —Office of State’s Attorney WmdsorCounty v 
Office of Atty.Gen., 409 A 2d 599, 138 Vt 10 

24. Mich—Wayne County Prosecuting Attorney v 
Wayne County Bd. of Com’rs, 205 N W.2d 27, 44 
Mich App 144. 

31. Ind.—Spalding v State, 330 N.E2d 774, 165 Ind. 
App 64. 

Classification per se not controlling 

Pa—Com ex rel Specter v. Martin, 232 A 2d 729,426 
Pa 102 

Both state and county officer 

Cal —Sloane v. Hammond, App, 254 P. 648—Pitchess 
v. Superior Court for Los Angeles County, 83 
CaLRptr. 41, 2 C A 3d 653 

page 626 

32. Ark.—Martmdale v. Honey, 533 S.W 2d 198, 259 
Ark 416, app after remand 551 S.W 2d 202, 261 
Ark. 708 

Cal—People v Hy-Lond Enterprises, Inc., 155 CaL 
Rptr. 880, 93 C A.3d 734 

Colo.—Anderson v. Adams County, 592 P2d 3, 41 
Colo App. 441. 

Md— 1 Valle v. Pressman, 185 A.2d 368, 229 Md. 591 
Sinclair v State, 340 A 2d 359, 27 Md.App. 207, 
revd on oth grds. and remd 363 A 2d 468, 278 
Md. 243 

Payment by city funds 

Pa—Com ex rel. Specter v. Martin, 232 A 2d 729, 426 
Pa 10Z 

32.10. Pa.—Chalfin v. Specter, 233 A,2d 562,426 Pa 
464, 

§ 2. Appointment or Election 

37. Utah—Larabom v Jessop, 631 P.2d 917 
Person not licensed attorney may he candidate 
at primary election 

W.Va—State ex rel. Dostert v. Riggletnan, 187 S.E.2d 
591, 155 W.Va. 808. 
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*age 626 

by superior court judges 
3onn.—State v Moynahan, 325 A 2d 199, 164 Conn 
560, cert cfcn 94 SC: 291, 424 LS 97* 33 
LEd2d 219, 

& “Qualified voter” construed 
fr'asb —State ex rel Bickford v Jacobson, 558 P2d 
292, 16 Wash App 473 

19. State-wide election 

JS—-Stokes v Fortson, DCGa, 234 FS-pp 575 
12. N.Y —Da Pm v Niagara Couniy Bd of Sup’rs, 
236 N.YS 2d 4S4, 37 Mac 2d 1087 

Special United States attorney 

US—US v Giacabne, DCMscfc, 408 FSupp 253 

i 3. -To Fill Vacancy 

page 627 

17. Effect of recusal 

J.S.—Matter of Special September 1978 Grand Jury 
(II), C.A.IH, 590 F2d 245. cert den 99 SC: 
2162, 441 U S 944, 60 LEd.2d 1045 

page 628 

6 . Fla.—In re Advisory Opinion to Governor, 225 
So.2d 229. 

7 . Acting comity solicitor or acting state's 
attorney 

Ta—Knit v. Baker, 224 So.2d 311 

8. Exclusive authority 

Hd—Meyer v. Doty. 378 P 2d 309 

4. Eligibility 

page 629 

9. Oil—Oklahoma. State Election Bd v. Coats 610 
P,2d 776. 

^mudidttf gnnlilled 

ol— Weaver v. Odand, 322 SE.2d 56, 253 Ga 482 
to provision for qualifications 
f Va—State ex rd Dostert v. Rigglonan, 187 S E 2d 
591. 155 W.Va. 808 

5. Comity solicitor not within requirement 

a.—-Cora. ex rel. Foreman v Hampson, 143 A,2d 369, 

393 Pa, 467 

rior residence not considered 

ex.—Ryan v. Azks, Civ App., 535 S W 2d 50, manda¬ 
mus over. 

6. Required residence held shown 

ex.—Milk v. Bartlett, 377 S.W 2d 636 

page 630 

7. Ind.—CJ25. Made letter summary quoted in State 
ex id- Indiana State Bar Ass’n v Moritz, 191 
N.R2d 21, 22, 244 Ind 156. 

L NM .—State ex rd. Chavez v. Evans, 446 P2d 
445, 79 N.M. 578, 39 AXR-3d 290 
r .Va,—State ex rd Summer-field v Maxwell, 135 

5. E2d 741,148 W.Va. 535-State ex rd Dostert v 
Riggfcman, 187 S.EJd 591, 155 W.Va- 808. 

K 01.—People v. Pohl, 197 N-E.2d 759, 47 01 
AppJd 232. 

d.—State ex id. Indiana State Bar Ass’n v. Montz, 
191 NR2d 21, 244 Ind. 156. 

R—New Hampshire Bar Ass’ll v. LabeBe, 246 A 2d 
826, 109 NR 184. 

rokEbftkm against practice 

(2) Statute prohtotsng private practice held constitu- 

naL 

d.—Madera County v. Gendron, 31 CalRptr. 302, 
382 P2d 342, 59 C2d 798, 6 A.L.R.3d 555. 
l—R ay v. Hand, 170 5JL2d 692, 225 Ga. 589. 

L NR—New Hampshire Bar Ass’n v. labdle, 246 
AJd 826, 109 N.H. 184 

- Need not be licensed attorney to ran for 

office 

.Va.—State ex rd Dostert v. Rigglonan, 187 S.E.2d 
591, 155 W.Va. 808. 


In counties m which no licensed at¬ 
torneys reside requirement of being 
licensed attorney does not apply in 
view cf constitutional requirement that 
only electors of county are eligible.' 5 

813. L tat:—Stare v Beter.ver. 375 P 2c 669, 14 
L ta-2d i2i 

82. Ala—Opin-cr cf *>e Justices, 151 So 2d ICS. 279 
A la. 55—Simpscc \ A.abama State Bar. 3! 1 
Sold 37". 294 Aia 52 

Continuous practice not required 

La — Riadie v Rev, App, 126 Sc.2d 445 

page 631 

85. La — Seaie \ Caidfcril, App, 360 So 2d 1197, wnt 
den Sup 362 So 2d S' 7 } 

What constitutes practising law 

U—Riddle v Rev, App, 126 So 2d 448 

Practice for three years 

Ga—Wallace v Wallace, 366 S E 2d 718, 225 Ga. 102, 
cert der 90 SCt 369. 396 US 939, 24 L Ed 2d 
240—Nathan v Smith, 198 S E 2d 509, 230 Ga 
612 

Admitted to practice for five years 
Kan—Phelps v Shanahan, 502 P 2d 768, 210 Kan 605 
Two year requirement reasonable 
L S —Waide v Waller, DC Miss-, 402 FSupp 922 
88. Suspension negating five year practice re¬ 
quirement 

Kan —Phelps v Shanahan, 502 P 2d 768,210 Kan 605 

page 632 

98. Wis.-Pamanet v State, 1S2 NW2d 459, 49 
Wis 2d 501. 

§ 5. Qualification 

page 633 

6. Issuance of commission by governor 

Fla —Slaughter v Dickinson, 226 So 2d 97 

§ 6. Tenure 

8. Statute dealing with tenure of United States 
Attorney construed 

U S —Mamelli v Providence Journal Co, D C R 1,207 
F Supp 453, affd in part and revd in part on oth 
grds, C A, 312 F2d 3 

County charter provisions unconstitutional 
N Y—Enders v Rossi, 358 N Y S 2d 782, 45 A D 2d 
447 

15.5. Specified day after general election 

Fla.—In re Advisory Opinion to the Governor, 214 

So 2d 473 

16. N J —Pillsbury v Board of Chosen Freeholders of 
Monmouth County, 337 A 2d 632, 133 N.J Soper 
526 

page 634 

26. Tenure shortened by change in status of 
county 

Mo.—State ex rel. Stevenson v. Kiricpatnck, 536 S W,2d 
740 

26.5. La.—Sapir v Hardy, App, 349 So.2d 478, writ 
den 349 So.2d 867. 

§ 7(1). Removal or Suspension 

28.50. Ala —State ex rel Galhon v Hammonds, 208 
So.2d 81, 281 Ala. 701—Simpson v Alabama 
State Bar, 311 So 2d 307, 294 Ala. 52—Watson v 
Alabama State Bar, 311 So 2d 311, 294 Ala 57 
N J —Pillsbury v Board of Chosen Freeholders of Mon¬ 
mouth County, 337 A 2d 632, 133 NJ Super 526. 
Pa—Smith v. Gallagher, 185 A 2d 135, 408 Pa. 551— 
Com ex rel Specter v Martin, 232 A 2d 729, 426 
Pa. 102 


Statute held inapplicable 

(2) Other statutes 

Colo—People v Losauo, 606 P2d 856, 199 Colo 212 

Suspension not “removal” 

N H — Eames v Rudman, 333 A 2d 157, 115 N H 91 

Conflicting statutes 

Tex—Mclnms v State, 603 SW2d 179 

Statute construed 

Okl —Grand Jury' of McCurtain County v Cecil, App, 
679 P 2d 1308 

29. La.—Perez v Plaquemines Parish Commission 
Council, App, 391 So 2d 1308, wnt ref 397 So 2d 
805 

30. County solicitor 

Pa.—Com. ex rel Foreman v Hampson, 143 A.2d 369, 
393 Pa 467 

page 635 

31* Okl—Russell v Henderson, 603 P2d 1132 

The disciplinary power of the courts 
with respect to United States attorneys 
has been considered . 3510 
35.10. D C—U.S v Thomas, D C, 320 F.Supp 527 

§ 7(2). -Grounds 

36. Ind—State ex rel Schuerman v. Ripley County 
Council, 395 N.E 2d 867, 182 Ind.App. 616 
Mo —State v King, 379 S W 2d 522 
Tex —State ex rel Russell v Knorpp, Civ App, 575 
S W 2d 401, err ref no rev err 

Political changes immaterial 
N J —Pillsbury v Board of Chosen Freeholders of Mon¬ 
mouth County, 337 A 2d 632, 133 N J Super 526 
39. NY-People v Lofton, 366 N.YS 2d 769, 81 
Misc 2d 572 

page 636 

42. Pending trial 

NH—Eames v Rudman, 333 A 2d 157, 115 N.H 91 
Tex —State v Mclnms, Civ App, 586 S W 2d 890, affd 
Sup., 603 SW2d 179 

§ 7(3).-Particular 

Grounds 

45. Filing false and fraudulent income tax re¬ 
turns 

Ind—In re Holovachka, 198 N E2d 381, 245 Ind 483. 
Cert den. 85 SCt. 665, 379 US 974, 13 L Ed 2d 
565 

Conviction of infamous crime 
Pa.—Com ex rel Specter v Martin, 232 A 2d 729, 426 
Pa. 102 

50. Disbarment is disqualification 
Tex.—Phagan v State, Civ App, 510 S.W 2d 655, err 
ref, no rev err 

54. Misconduct of assistants 

NJ—Cetrulo v Byrne, 150 A 2d 287, 55 NJ Super 
199, affd 157 A.2d 97, 31 NJ 320. 

55. US—US ex rel. Boyd v. Rundle, CA.Pa, 437 
F.2d 405 

N Y —Hassan v Magistrates Court of City of New 
York, 191 NYS.2d 238, 20 Misc2d 509, app 
dism 202 N.YS 2d 1002, 10 AD.2d 908, motion 
dism 201 N Y S 2d 765, 8 N.Y 2d 750, 168 N E 2d 
102, cert den 81 S.Ct. 86, 364 U S 844, 5 L Ed 2d 
68 

Pa—Com. v Cannon, 275 A 2d 293, 442 Pa. 339, app 
after remand 327 A 2d 45, 458 Pa. 374 
Wis—State ex rel. Kurkierewicz v. Cannon, 166 
N W2d 255, 42 Wis.2d 368. 

Conviction of misbehavior 
Pa—Com. ex rel Specter v Martin, 232 A.2d 729, 426 
Pa 102 
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Page 647 


page 637 

56. Or—State v Langley, 323 P 2d 301, 214 Or 445, 
cert den 79 S Ct 45, 358 U.S 826, 3 LEd 2d 66 

page 640 

73. Mo —State ex inf Dalton v Moody, 325 S W 2d 
21 

Pa.—Com ex rel Specter v Martin, 232 A 2d 729, 426 
Pa. 102 

§ 7(4). -Method 

74. By people in exercise of franchise 

La.—Plaquemines Parish Commission Council v Perez, 
379 So.2d 1373 

N.Y.—Hassan v. Magistrates Court of City of New 
York, 191 NY.S2d 238, 20 Misc.2d 509, app 
dism 202 N.Y.S.2d 1002, 10 A D.2d 908, motion 
dism. 201 N.Y.S.2d 765, 8 N.Y.2d 750, 168 N E.2d 
102, cert. den. 81 S.Ct. 86, 364 U S. 844, 5 L.Ed.2d 
68 . 

75. Hearing required 

W.Va.—State ex reL Prcissler v. Dostert, 260 SE.2d 
279, 163 W.Va. 719 

80. Proceeding In nature of criminal prosecu¬ 
tion 

Ala.—State ex rel Gallion v. Thomas, 215 So. 2d 443, 
283 Ala. 227 

82. N.Y.—Hassan v. Magistrates Court of City of 
New York, 191 NY.SJd 238, 20 Misc2d 509, 
app. dism. 202 NY.S.2d 1002, 10 A.D 2d 908, 
motion dism 201 NY.S.2d 765, 8 NY.2d 750, 
168 N.E.2d 102, cert den. 81 S.Ct 86, 364 U S 
844, 5 L.Ed2d 68 

Governor and Executive Council 

Me.—Opinion of the Justices of Supreme Judicial Court 
Given Under the Provisions of Section 3 of Article 
Vi of the Constitution, 343 A 2d 196 

82.5. Pa.—Smith v. Gallagher, 185 A 2d 135, 408 Pa. 
551. 

§ 7(6).-Pleading and Evi¬ 

dence 
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97. Okl.—Russell v. Henderson, 603 P 2d 1132. 

Allegations held insufficient 
(2) Complaint alleging conspiracy to prevent prosecu¬ 
tion 

Mo.—Reed v. Danforth, 473 S.W.2d 408 
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5. Evidence held insufficient 
(8) Other evidence. 

Ala.—State ex rel Gallion v Thomas, 215 So.2d 443, 
283 Ala. 227 

6. Ala.—State ex reL Gallion v Thomas, 215 So 2d 
443, 283 Ala. 227 

§ 7(7).-Review 
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11. Cal.—People v. Hawes, 181 CalRptr. 456, 129 
GA.3d 930. 

§ 9. Title and Right to Office 
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31. Fla.—Slaughter v. Dickinson, 226 So 2d 97. 

$ 10. In General 
Library References 

Criminal Law <M>39; District 
and Prosecuting Attorneys 
<*=>7, 8. 
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35.50. Cal —People v Hy-Lond Enterprises, Inc., 155 
CalRptr 880, 93 C.A 3d 734. 

Md —C.J.S. cited m State v Hunter, 270 A 2d 343, 
346, 10 Md App 300, case remd 278 A 2d 608, 
263 Md 17 

N Y—People v. Rbem, 276 N.Y.S2d 751, 52 Misc2d 
853 

Tenn —Stiller v State, 516 S W 2d 617 
To protect innocent and prosecute guilty 
Wjo—Crouse v State, 384 P2d 321 
United States Attorney 
US—U.S V Glover, DGMd., 381 FSupp 1239 
Present and involved in prosecution of all crimi¬ 
nal cases 

Ill—People v Lowe, 330 N.E.2d 590, 28 IU App 3d 
883 

County attorney 

Minn —Mesaba Aviation Division of Halvorson of Du¬ 
luth, Inc v Itasca County, 258 N W.2d 877 
N Y —People v Peterson, 398 N Y.S 2d 24, 91 Misc 2d 
407 

Investigatory powers 

Ind—In re Order for Indiana Bell TeL to Disclose 
Records, 409 N.E2d 1089, 274 Ind. 131 

35.50. Prosecute cases state has interest 
Md—Babbitt v State,, 448 A.2d 930, 294 Md. 134 
35.55. U.S-Ganger v Peyton, CAVa., 379 F2d 
709. 

Ala —Ex parte White, Cr., 300 So.2d 420, 53 AlaApp 
377, cert den. 300 So.2d 439, 293 Ala. 778 
Alaska—Preston v. State, 615 P 2d 594. 

Ill—In re Guardianship of Angell, 167 N E2d 711, 26 
III App 2d 239, 82 A L.R2d 770 
Mass—Com v Tabor, 384 N.E2d 190, 376 Mass. 811. 
NJ -State v Litton, 382 A.2d 664, 155 NJ.Super 207. 
N Y—People v. Lofton, 366 N.Y.S.2d 769, 81 Misc2d 
572. 

W Va.—State ex rd Skinner v Dostert, 278 S R2d 624 

County attorney 

N H —New Hampshire Bar Ass’n v. Labdfe, 246 A 2d 
826, 109 N.H. 184 

Necessity for impeachment proceedings against 
judge 

Mo.—State ex rd McNary v. Jones, App, 472 S.W.2d 
637. 

Use of office as collection agency against public 
policy 

NY—People v. Soto, 352 N.Y.S2d 144, 76 Misc.2d 
491 

35.60. Colo—People v. Vickers, 608 P2d 808, 199 
Colo 305. 

Or —State ex rel Thornton v Williams, 336 P 2d 68, 
215 Or. 639. 

Distinguished from grand jury 

N.J.—State v. Foy, 369 A.2d 995, 146 NJ.Super 378, 
app dism. 380 A.2d 301, 153 NJ Super. 503. 

Not affected by change of venue 

Miss —Daumer v State, 381 SoJd 1014. 

35.65. N.Y —People v Charles, 180 N.Y.S 2d 635, 15 
Misc.2d 401. 

Chief law enforcement officer 
Kan.—Sampson v. Rumsey, 563 P.2d 506, 1 Kan. 
App 2d 191. 

36. US—U.S. v. McIntosh, CAVa., 612 F.2d 835 
Ill—People v Thompson, 410 N.E.2d 600, 43 HLDec 
600, 88 HLApp.3d 375. 

La.—City of Baton Rouge v. Short, 345 So.2d 37. 
Md—CJJS. cited in Murphy v. Yates, 348 A 2d 837, 
845, 276 Md. 475, 84 A.L.R.3d 1. 

State v. Aqutlla, 309 A»2d 44, 18 MdApp 487 
Authority derived from constitution, common 
law, and statutes 

Fla.—Imparato v Spicok. App., 238 So.2d 503 


Prosecutor deprived of powers as magistrates 

US—Martinez v. Delgado, DC Puerto Rico* 372 
FSupp 68, affd., C.A, 514 F.2d 413. 

37. Mich—Wayne County Presecuring Attorney v. 
Wayne County Bd. of Com’rs, 205 N W 2d 27,44 
Mich App 144 

Or —State ex rel Thornton v Williams, 336 P 2d 68, 
215 Or. 639. 

Wis.—State ex rel Kurkierewicz v Cannon, 166 
N W 2d 255, 42 Wis 2d 368 

Statutory provision directory 
US—US V Wilson, C A Wash, 614 F 2d 1224 
m—People v Beam, 370 N.E2d 857, 12 IILDec. 946, 
55 10 App.3d 943, affd. 384 N.E2d 1315, 24 III 
Dec 157, 74 Ill2d 240. 

38. Colo.—People ex rel. Losavio v. Gentry, 606 P.2d 
57, 199 Colo. 153. 

Old—State v Juvenile Division, Tulsa County Dist. 
Court, Cr., 560 P.2d 974. 

39. U.S.—Inmates of Attica Correctional Facility v. 
Rockefeller, C.A N.Y, 477 F 2d 375 

Kan —State ex rd Miller v. Rohleder, 490 P.2d 374, 
208 Kan 193. 

United States attorney 

US—US v. Cohen, D.GN Y„ 231 RSupp. 171. 

40. CaL—People v. Hy-Lond Enterprises, Inc., 155 
Cal Rptr. 880, 93 C.A 3d 734. 

DC.—District of Columbia v. Ackerman, App., 283 
A 2d 24 

m—In re Jennings, 368 N.E2d 864,11 Ill Dec. 256, 68 
IIL2d 125 

Ind—State v. Market, 302 N.E2d 528, 158 Ind App 
192 

Md —Montgomery County v. Walsh, 336 A.2d 97, 274 
Md. 502, app dism % S Ct 1091,424 U.S 901,47 
L.Ed2d 306 

Miss—State ex rel Patterson for Use and Benefit of 
Adams County v. Warren, 180 So 2d 293, 254 
Misc 293, err. over, in part sus. in part 182 So.2d 
234, 254 Miss 293. 

Nev—Southwest Gas Corp v Third Judicial Dist 
Court, 449 P 2d 259, 85 Nev. 40 
Okl.—Misek v. Luton, Cr, 355 P.2d 1009. 

Pa.—Com. v Bauder, 14 D. & C2d 571, 28 Leh.LJ 
20, affd 145 A.2d 915, 188 Pa.Super 424. 

Tenn —Graves v. State, Cr., 489 S W.2d 74 
Utah—State v. Jnninez, 588 P 2d 707. 

Wis.—State ex rd. Kurkierewicz v Cannon, 166 
N.W 2d 255, 42 Wis.2d 368. 

Duties construed 

CaL—Orinda-County Fire Protection Dist v. Frederick- 
son & Watson Co, 344 P.2d 873, 174 C A.2d 589. 
Md.—Montgomery County v. Walsh, 336 A-2d 97, 274 
Md 502, app. dism. 96 S.Ct 1091,424 U S 901,47 
L.Ed 2d 306. 

Nev.—Marfisi v Fourth Judicial Dist Court, 456 P2d 
443, 85 Nev. 445. 

N.Y—Johnson v. Boldman, 203 NYS2d 760, 24 
Misc.2d 592—People v. Weiner, 378 NY.S.2d 966, 
85 Misc 2d 161. 

Executive powers 

Ill.—People v. Baron, 264 N.E^d 423, 130 IU.App.2d 
588 

Duty toward minor children 
Wis.—Slawek v Stroh, 215 NW 2d 9, 62 Wis^d 295. 
No proscription to give legal opinions to county 
board 

Wis—State v. Davis, 216 N,W.2d 31, 63 Wis.2d 75. 

County attorney 

Neb.—State ex rel Nebraska State Bar Ass’n v. Holsch- 
er, 230 N.W.2d 75, 193 Neb. 729. 

No duty to investigate defenses 
La.—Cema v. Rhodes, App., 341 So.2d 1157, cert den.. 
Sup., 343 So.2d 1067. 

Private practice 

Or.—In re Complaint of Snyder, 559 P.2d 1273, 276 Or. 
897. 
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No duty to seek action 

L\S —Dicey v Done*, C A Conn . «6S F 2d 275. cer 
den 98 S.C: 2238, 430 US 906, 56 l Ed 2d 40? 
Hiring sad firing employees 
Cote—Anderson v Adams County, 592 P2d 3. 4; 
Colo App 441 

41. Cal —Necoche* v Superior Court for Los Angeles 
County, 100 C*J Rptr 693, 23 C A.3d 3012 

Kan —Southwestern Bell Tel Co v Miller, 583 P 2d 
1042, 2 Kan App 2d 558 
Strictly construed 

Tam.—In re KcHey, 352 S W 2d '09, 209 Tenn 280 

42. Mich — CJ5. cited ia Bloss v Williams. 166 
N.W.2d 520, 523, 15 Mich App, 228-CJS. ated 
ia Payton v Wayne County, 357 N W 2d 700, '05, 
137 Mich App 361 

N M —Candelaria v Robinson, App, 606 P 2d 196, 93 
NM. 786 

NY.—Negro v. Dickens, 255 N.YS2d 804, 22 AD 2d 
406 

NC—State ex rel Jacobs v Sherard, 243 S E 2d 1*4, 
36 NCApp 60, dert. den. Sup, 246 SE2d 12. 
295 NC 466 

Or—Stale ex rd Andersen v Haas, 602 P2d 346, 43 
Or App 169 

Pa.—Duggan v Guild Theatre, Inc., 258 A 2d 858, 436 
Pa. 191. 

Definition of responsibility necessary before 
finding of criminality 

N.Y —People v Mackell, 366 N Y.S.2d 173, 47 AD 2d 
209, motion den 335 NE.2d 863, 36 N.Y 2d 964, 
373 N.Y S.2d 561, affd. 351 N E-2d 684, 40 N Y 2d 
59, 386 N.Y.S.2d 37, motion den 386 N.Y S 2d 
356, 53 AD2d 880 

43. Ind.—State v Market, 302 NE.2d 528, 158 Ind 
App 192—Spalding v State, 330 N E 2d 774, 165 
Ind App. 64. 

Md.—Murphy v Yates, 348 A.2d 837, 276 Md 475, 84 
A.L R,3d 1 
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44. Ana.—Ashton Co, Inc, v. Jacobson, 507 P2d 
983, 19 AnzJVpp. 371 

D.C.—District of Columbia v Grimes, C.A., 404 F 2d 
1337, 13! USApp.D.C 360 
Ind.—State v. Market, 302 N.E.2d 528, 158 IncLApp 
192. 

Granting imm u nity to witness 
Md.—Bowie v. State, 287 A.2d 782, 14 Md-App 567 
Nev—Globensky v. State, 605 P.2d 215, 96 Nev 113 
S C—Stale v Blackburn, 247 S E.2d 334. 271 S.C. 324 
44J. U S.—Ganger v. Peyton, C.A.V*., 379 F.2d 709 
—Inmates of Attica Ccrrectxanal Facility v Rock¬ 
efeller, C.A.N.Y., 477 F.2d 375. 

Independent Tape Merchant’s Ass’n v Creamer, 
D.GPa., 346 FSupp 456. 

Ariz.—State v. Faught, 398 P.2d 550, 97 Anz 165 
CaL—People v. Gephart, 156 CaLRptr 489, 93 CA3d 
989 

D.C.—U.S. v. Shaw, App.. 226 A.2d 366 
HI—Marasz v. Maxctsz, 357 N.E2d 477, 2 HI Dec 
310, 65 IU.2d 206. 

Ind—Sharpe v. State, 369 N.E.2d 683, 174 IndApp 
652. 

La.—Guidry v. Roberts, App., 331 So.2d 44, affd m 
part, rcvd. m part on oth. grds. 33$ So.2d 438. 
Md—Wododawsky v. State, 374 A 2d 917, 36 MdApp 
654, cert, den. 98 S.CL 1248, 434 U.S 1068, 55 
L.Ed2d 770. 

Mast.—Com. v. United Food Cbrp., 374 NJL2d 1331, 
374 Mass. 765. 

Mich.—People v. May, 296 N.W2d 618. 98 Mich 
App. 522, read, 308 RW2d 585,411 Mich. 1025 
Mm.—Edwards v. State, 413 Sa2d 1007, cert, den 103 
S.CL 239, 459 U.S. 928, 74 L£dL2d 188. 

N.Y.—People v. Mazza, 251 H.YSJd 715, 43 Misc.2d 
627. 

Pa.—Com. ex reL Specter v. Martin, 232 A-2d 729, 426 
Pa. 102. 

Utah-State v. Hoffman, 558 P.2d 602. 


V — . Retd, 253 A 2d 22' 127 Vt 532 

—Stsie . Peril!:. 609 P 2d '364, 93 Wash.2d 288 
W.s— Srere ex re: Murphy * Voss, 149 NW2d 595, 
24 W:%2* 521—C.JJS. quoted at length in State ex 
rel Kuriafirewicz v Cannon, 166 N W 2d 255, 260, 

42 WisZd 36S— CJS. quoted at length in State v 
J sSSbcr. 246 NW 2d 503, 53' 74 W T is2d 169 

County Law broadens discretionary powers 
\ y —People v MacxeJ. 366 N Y S 2d 173, 47 A D.2d 
21)9, motion den 335 N E 2d 863, 36 N.Y 2d 964, 
3'3 N Y S 2d 561. affd 351 V E.2d 684,40 N Y 2d 
59, 386 \*YS2d 37, motion den 386 NY.S2d 
356. 53 A D 2d 880 

Prosecutorial and sentencing functions 

U S —U S V Rodnguez, D C N Y, 429 F Supp 520 

Absolute discretion 

Fla.—State v Cam, 381 So 2d 1361 
44.10. U S —Gauger v Peyton, CA Va., 379 F 2d 
709—Inmates of Attica Correctional Facility v 
Rockefeller, CANY, 477 F 2d 375 
US \ Malinowski, DC Pa., 347 FSupp 347, 
affd, CA, 4*’2 F2d 850, cert, den 93 S Cl 2164, 
411 L S 9'0, 36 LEd2d 693 
Anz.—State v Murphy, 55 P 2d 1110, 113 Anz. 416 
III—People v Golz, 368 N.E 2d 1069, 31 HI Dec 461, 
53 III App 3d 654, cert den 98 S Ct 3091. 437 
US 905. 57 LEd 2d 1134 

N M —Stare v Session, App, 574 P 2d 600, 91 N M 
381 

NY—Johnson % Boldman, 203 NYS2d 760, 24 
Misc 2d 592—People v Mazza, 251 N Y.S.2d 715, 

43 Misc 2d 627—People v O’Neill, 379 N,Y S 2d 
244, 85 Misc 2d 130 

Court order directing performance of legal duty 
US—US v Cox, C. A Miss, 342 F 2d 167, cert den 
85 SCt 1767, 381 US 935, 14 LEd2d 700 
No nondiscretionary duty to prosecute 
N.Y.—lPeople v Mackell, 366 N Y.S 2d 173, 47 A.D 2d 
209, motion den 335 SE2d 863, 36 NY 2d 964, 
373 N Y S 2d 561, affd 351 N E 2d 684, 40 N Y.2d 
59. 386 N Y.S 2d 37, motion den 386 N Y S 2d 
356, 53 A D 2d 880 

45. Nev —Phillips v Sheriff, Clark County, 565 P.2d 
330, 93 Nev 309 

N Y.—People v Nelson, 427 N Y S 2d 194, 103 Misc 2d 
847 

Wis—State ex rel Kurkierewicz v Cannon, 166 
N W 2d 255, 42 Wis2d 368 
45.5. U S —Inmates of Attica Correctional Facility v 
Rockefeller, C A N.Y, 477 F 2d 375 

47. Anz.—State v Rupp, App, 586 P2d 1302, 120 
Anz 490 

N J —Ruvoldt v Tumulty, 259 A 2d 491, 107 NJ Su¬ 
per 545, affd 259 A 2d 465, 107 NJ Super. 494 
Assignment of new state’s attorney 
Fla —Finch v Fitzpatrick, 254 So 2d 203. 
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48. Md—Murphy v Yates, 348 A.2d 837, 276 Md 
475, 84 AL.R3d 1 

49. U S—U S v. Batchdder, HL, 99 SCt 2198, 442 
U.S 114, 60 L Ed 2d 755 

U.S v Cox, C A.Miss., 342 F 2d 167, cert, den 
85 SCt 1767, 381 U.S. 935, 14 LEd-2d 700. 

US. ex rel Miller v. Rundle, D.C Pa., 270 
F Supp. 55—Milky Way Productions, Inc. v. 
Leary. D C N.Y., 305 F.Supp. 288, affd. 90 S.Ct. 
817, 397 U.S. 98, 25 LEd.2d 78. 

Cal.—Ascherman v Bales, 78 Cal.Rptr, 445, 273 
C A.2d 707—People v. Garnett, 107 Cal Rptr. 197, 
31 C A 3d 255. 

Colo—May v. People, 636 P,2d 672. 

People v Lucero, App., 623 P 2d 424 
D.C.—Nader v Kleindienst, D.C., 375 FSupp 1138. 
HI —People v Cole, 405 N E2d 347, 39 HLDec. 594, 84 
III App 3d 347, affd. 437 N.E2d 641, 62 IEDec. 
953, 91 IR2d 242 

Ind.—GJ jS quoted in State on Relation of Thrasher v. 

Hayes, 378 NE2d 924, 928, 177 Ind.App. 196 
Iowa—State v Kyle, 271 N.W 2d 689. 


Kan—State v Turner, 576 P2d 644, 223 Kan 707 
State v Antwme, 636 P 2d 208, 6 Kan App 2d 
900 

Md —State v Aquilla, 309 A.2d 44, 18 Md.App 487 
M as* —Bunker Hill Distributing, Inc v. District Attor¬ 
ney for Suffolk County, 379 NE.2d 1095, 376 
Mass 142. 

Mich.—CJ^. quoted at length m People v. Birming¬ 
ham, 164 N.W.2d 561, 563, 13 Mich App 402— 
Bloss v Williams, 166 N W 2d 520, 15 Mich.App 
228 

Mo —State ex rel Lodwick v Cottey, App., 497 S W 2d 
873 

NJ —State v. LeVien, 209 A.2d 97, 44 NJ. 323. 

N Y.—People v Star Supermarkets, Inc, 339 N Y S 2d 
262, 40 A D 2d 946—People v. Harding, 355 N Y 
S 2d 394, 44 A.D 2d 800 

Ohio—City of South Euclid v Bondy, 200 N E.2d 508 
Okl —Galbraith v Lackey, Cr, 340 P 2d 497. 

Or.—State v Campbell, 498 P 2d 836, 10 Or App. 255, 
affd, Sup, 506 P2d 163, app. dism 94 S.Ct 132 
Pa.—Com v. Bauder, 14 D & C2d 571, 28 LehLJ 
20, affd. 145 A 2d 915, 188 Pa Super 424 
Tenn—State v Parker, 315 S W2d 396, 204 Tenn 30 
Wis—State ex rel Kurkierewicz v. Cannon, 166 
NW2d 255, 42 Wis 2d 368 

Matter of prosecution of any criminal case etc. 
Mass—Town of Burlington v. District Attorney for 
Northern Dist., 412 NE2d 331, 381 Mass 717 
Nev —Cairns v Sheriff, Clark County, 508 P 2d 1015, 
89 Nev 113 

Reasonable ground for prosecution 

(1) Other matters 

NM—State v Lopez, App, 631 P2d 1324, 96 NM 
456 

Exclusive authority 

Md.—Winkles v State, 392 A 2d 1173, 40 McLApp 
616 

NJ—State v Walls, 351 A.2d 379, 138 NJ.Supcr 445 
49.5. US —Bordenkircher v Hayes, Ky., 98 SCt. 
663, 434 US 357, 54 L.Ed2d 604, reh. den 98 
SCt 1477, 435 U.S 918, 55 LEd 2d 511 
Meyer v US, CA.Mo, 424 F2d 1181, cert, 
den. 91 S Ct 92, 400 U S 853, 27 L.Ed.2d 91—In¬ 
mates of Attica Correctional Facility v Rockefeller, 
CANY, 477 F2d 375—US v Insco, CAFla, 
496 F,2d 204—U S v Brown, C A Mo, 508 F 2d 
427—U.S v Swanson, C A Iowa, 509 F 2d 1205— 
US v Alank, CA.Mmn, 439 F.2d 1349 
US v Helmich, DCHa., 521 FSupp 1246, 
affd CA, 704 F2d 547, cert den 104 SCt 353, 
464 US 939, 78 L.Ed.2d 317 
Cal.—People v Superior Court For Los Angeles Coun¬ 
ty, 138 Cal Rptr 791, 70 C A 3d 341 
Fla—State v Jogan, App, 388 So.2d 322 
Idaho—State v Vetsch, 618 P 2d 773, 101 Idaho 595 
ni—People v Powell, 357 NE2d 725, 2 IILDec 558, 
43 Ill App 3d 934 

Kan—State ex rel. Miller v Richardson, 623 P2d 
1317, 229 Kan. 234 

Mo —State v Malveaux, App, 604 S.W 2d 728 
N J.—State v LeVien, 209 A 2d 97, 44 N J 323 
NC—State v. Rudolph, 250 SE.2d 318, 39 NCApp 
293, app dism., review den 254 SE2d 40, 297 
N C 179 

Tenn.—State v Hudson, Cr., 487 S W 2d 672. 

Wis.—State ex rel. Kurkierewicz v Cannon, 166 
N W 2d 255, 42 Wis.2d 368 

Matters of policy 

US—U.S V Cox, C.A.M 1 SS., 342 F2d 167, cert, den 
85 SCt 1767, 381 VS 935, 14 L.Ed2d 700 
N.Y—People v Lofton, 366 N Y.S.2d 769, 81 Misc.2d 
572 

Court may not interfere 
U.S.—US. v. Cox, C A-Miss., 342 F2d 167, cert den 
85 SG 1767, 381 US 935, 14 LEd2d 700 
N.Y.—People v. Lofton, 366 N.YS.2d 769, 81 Misc 2d 
572—Kerstanski v Shapiro, 376 N.Y.S 2d 844, 84 
Misc 2d 1049. 
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50. US-US v Andrews* C A Mich, 633 F2d 449, 
cert den, 101 SCt. 1382, 450 US 927, 67 L,Ed.2d 
358 

Cal—Homes v Barney’s Club, Inc 170 CalRptr 42, 
620 P 2d 628, 28 C 3d 603, 26 A L.R 4th 229 
Mich.—People v Winford, 273 NW2d 54, 404 Mich 
400 

Mmn,—Olsen v State, 177 N W 2d 424, 287 Minn 536 
N J.—State v. Rosengard, 213 A 2d 262, 89 NJ Super 
28, revd on oth. grds 219 A 2d 857, 47 NJ 180 
N M —State v. Batefield, App, 595 P 2d 406, 92 N M 
768. 

N Y—People v Cohen, 205 N.YS2d 481, 22 Misc 2d 
722. 

Within limits set by the legislature's 
constitutionally valid definition of 
chargeable offenses, the conscious ex¬ 
ercise of some selectivity in law en¬ 
forcement is not in itself a federal con¬ 
stitutional violation by the prosecutor 
so long as the selection is not deliber¬ 
ately based on an unjustifiable stan¬ 
dard such as race, religion or other 
arbitrary classification . 501 

50.1. U.S —Oylcr v Boles, 82 S a 501, 368 U.S 
448, 7 L.Ed.2d 446—Bordcnkirchcr v Hayes, Ky , 
98 SCt. 663, 434 U.S. 357, 54 L.Ed 2d 604, reh. 
den. 98 SCt. 1477, 435 US 918, 55 L.Ed.2d 511 
U.S. v Adkins, DC.Tenn, 464 FSupp 419, 
Ill.—People v Lewis, 386 N E 2d 910, 25 Ill Dec 436, 
73 HI App 3d 361. 

N C —State v Rudolph, 250 S E 2d 318, 39 N C App 
293, app dism,, review den 254 SE2d 40, 297 
N.C. 179. 

50.5. US—Cameron v Johnson, Miss, 88 SCt 
1335, 390 US 611, 20 L Ed 2d 182, reh. den 88 
S a. 2029, 391 U S. 971, 20 L Ed 2d 887 
Mass—Com v King, 372 NE2d 196, 374 Mass 5 
Mo—State v Smith, 422 S.W 2d 50, cert den 89 S.Ct. 

150, 393 US 895, 21 L Ed 2d 176 
Wash.—State v. Worthey, 576 P 2d 896, 19 Wash.App 
283. 

Wis.—State ex rel White v Gray, 203 N W.2d 638, 57 
Wis2d 17, app after remand 206 N W2d 163, 58 
Wis.2d 285. 

Similarity to exercise of judicial discretion 

(2) Quasi-judicial discretion. 

U.S.—Tyler v. Witkowski, C A HI, 511 F 2d 449 
Caprice or invidious discrimination prohibited 
DC—U.S. v. Velsicol Chemical Corp, DC, 498 
F.Supp 1255. 

Mich—People v. Birmingham, 164 NW2d 561, 13 
Mich.App 402 

Court may supervise where discrimination 
shown 

U.S —U S. V Stratton, C.A N.Y, 494 F.2d 686 

Habitual Criminal Act 
Tenn.—Marsh v. State, Cr., 561 SW2d 767. 
Encroachment on constitutionally protected due 
process rights 

U S.—In re Grand Jury of Southern Dist. of Alabama, 
D.C.Ala., 508 F.Supp. 1210 
50.10. U.S.—Massey v. Smith, CA.Ark, 555 F2d 
1355. 

Sole authority 

N.Y.—People v Siragusa, 366 N.Y S 2d 336, 81 
Misc.2d 368. 

50.15. Ind.— CJJS. quoted in Highland Sales Corp. v 
Vance, 186 N.E2d 682, 689, 244 Ind. 20—CJ^ 
quoted la State on Relation of Thrasher v Hayes, 
378 N E.2d 924, 928, 177 Ind.App 196. 

Kan —Addington v State, 424 P.2d 871, 198 Kan 228 

Citizen’s rights 

NY—People v Siragusa, 366 N.YS.2d 336, 81 
Misc.2d 368 


50.20. Mich,—People v, Helzer, 273 N W 2d 44, 404 
Mich 410. 

Nev —Ormound v Sheriff, Clark County, 591 P 2d 258, 
95 Nev. 173. 

N Y —People v Brown, 412 N Y S 2d 522, 66 A.D 2d 
158 

Supplying radio information as to pending case 
condemned 

US—US v Milanovich, CAVa, 303 F2d 626, cert 
den. 83 SCt 145, 371 US 876, 9 LEd 2d 115. 

Post indictment contacts with accused without 
consent of counsel 

US—US, V. Carlson, CA.Wash, 423 F,2d 431, cert 
den 91 S Ct 93-95, 400 U S 847, 27 L Ed 2d 84 

No improper use of trial for publicity purposes 
Anz—State v Gretzler, 612 P.2d 1023, 126 Anz. 60, 
app after remand 627 P2d 1081, 128 Anz. 583, 
app after remand 659 P 2d 1, 135 Anz. 42, cert 
den 103 SCt. 2444, 461 US 971, 77 LEd.2d 
1327, reh. den 104 S Ct 32, 463 U S 1236, 77 
LEd2d 1425 

In some jurisdictions, by statute, the 
prosecuting attorney is vested with dis¬ 
cretionary power to recommend proba¬ 
tion . 5022 

50.22. N Y —People v O’Neill, 379 N Y S.2d 244, 85 
Misc.2d 130 

5030. Utah—State v Jarrell, 608 P 2d 218. 

Prison inmate as investigative arm 
Anz—State v. Smith, 482 P2d 863, 107 Anz. 100. 
5035. U.S—Marshall v Jemco, Inc., Dist.CoI., 100 
SCt. 1610, 446 U.S 238, 64 L Ed 2d 182 
Fla —Imparato v. Sprcola, App, 238 So 2d 503 
50.40. N.Y —People v Simmons, 325 N.E 2d 139, 36 
NY 2d 126, 365 NY.S2d 812 
People v, Brown, 412 N Y.S.2d 522, 66 A.D.2d 
158 

50.45. No cHent-attomey relationship 

NY—People v. Schiraldi, 400 NY.S2d 472, 93 
Misc.2d 343. 

A county prosecutor, who under a 
statute has the power to appoint coun¬ 
ty detectives and county investigators, 
has the power to specify the particular 
duties of the detectives and investiga¬ 
tors that he appoints . 5050 

5030, NJ—Zamboni v. Stamler, 477 A 2d 449, 194 
NJ Super. 598, affd. 489 A 2d 1169, 199 NJ.Su- 
per 378 
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513. N Y.—People v Di Falco, 377 N,E.2d 732, 44 
N.Y 2d 482, 406 NY S2d 279 
Davis Const. Corp. v Suffolk County, 447 N.Y. 
S 2d 355, 112 Misc.2d 652, affd 464 N.Y.S 2d 519, 
95 A D.2d 819—People v Johnson, 485 N Y S 2d 
965, 127 Misc2d 186 

Pa—Smith v. Gallagher, 185 A.2d 135, 408 Pa. 551 

Municipal authorities 

III-City of Urbana v. Burgess, 351 N.E,2d 607, 40 
Ill App.3d 244 

§ 11. Representation of United 
States 

51.50. US—Carter v American Export Isbrandtsen 
Lines, Inc., 411 F.2d 1185—U.S. v Barger, CA. 
Cal., 672 F 2d 772 

Representative of sovereignty and not of ordinary 
party 

U.S—Berger v. U.S T N.Y, 55 SO 629, 295 U.S. 78, 
79LEd 1314—Griffin v. US, C.A, 183 F2d 990, 
87 U S.App D-C 172—Ross v. U S, C A Ohio, 180 
F2d 160—US v Levi, CA.Ind., 177 F.2d 827 


Acts binding to extent not limited by attorney 
general 

U S—Thomson v U S, 357 F 2d 683, 174 Ct Cl 780. 

Attorney for the Executive 

D.C.—Newman v U S, C A, 382 F 2d 479, 127 U S. 
App DC 263. 

5135. US—WaU v US., CAUtah, 384 F.2d 758 

Pugach v. Klein, D.CNY, 193 F.Supp 630- 
Bass Anglers Sportsman’s Soc. of America v. U S. 
Plywood-Champion Papers, Inc, DC Tex, 324 
F Supp 302—Bass Angler Sportsman Soc v. U S 
Steel Corp, D C Ala, 324 F Supp 412, affd., C.A., 
447 F.2d 1304 

51.60. US—Bass Angler Sportsman Soc v US 
Steel Corp, DC Ala., 324 FSupp 412, affd, 
CA, 447 F2d 1304. 

D.C—Epperson v U.S, C.A, 371 F2d 956, 125 U.S. 
App D C. 303—U S v Jones, C A, 527 F 2d 817, 

174 US App DC 34. 

Discretion not abused 

US—US. v, Holohan, DC.NY, 390 FSupp. 310. 

52. U.S—Dear Wing Jung v. U.S., CA.Cal, 312 
F.2d 73—U.S v. Marshall, C.A Fla., 463 F 2d 
1211—US v Cawley, CATex, 481 F2d 702 

US. v Indiana Harbor Belt R. Co, DC Ind., 
314 FSupp 691—Fleetwood v Thompson, DC 
Ill, 358 FSupp 310 

DC—Brown v U.S, C A, 299 F2d 438, 112 US App 
DC 57, cert, den 82 S.Ct. 1593, 370 US 946, 8 
LEd.2d 812—Newman v US., C.A, 382 F.2d 
479, 127 U.S.App D C. 263. 

Effect of power of court 

D G—U S v Paiva, D C, 294 F Supp 742 

53. U.S —U S v. Interlake Steel Corp, D.C III, 297 
F Supp 912—U.S. v. Indiana Harbor Belt R. Co., 
D.C Ind., 314 F.Supp 691. 

Permission to prosecute granted 

D C —Copening v U S,, App, 353 A 2d 305. 
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53.5. US.—Smith v U.S., GA.Ga, 375 F2d 243, 
cert den 88 SCt 76, 389 U.S 841, 19 L.Ed2d 
106 

D.C—Newman v. U.S, CA, 382 F2d 479, 127 U.S 
App D.C. 263. 

US v Foster, App, 226 A.2d 164. 

53.15. U.S—King v. Hildebrandt, D C.N.Y., 216 
F.Supp. 814, affd., C A, 331 F2d 476-Komgs- 
berg v Hunter, DC.Mo, 308 FSupp. 1361 

Penitentiary employees 

U S —Hohensee v GocJn Squad, D C Pa, 171 F Supp 
562 

Authorization by Attorney General 

U.S.—Weiss V Morgenthau, DC.N.Y, 233 FSupp 
307, affd., CA., 344 F.2d 428 

58. U.S —Meredith v. Van Oosterhout, C A.Iowa, 286 
F.2d 216, cert. den. 81 S Ct 749, 365 U.S. 835, 5 
LEd.2d 745—US v. St Regis Paper Co, CA 
N.Y, 355 F2d 688. 

Contracts as to financial matters or disposal of 
property excluded 

US.—U.S. V Fallbrook Public Utility Dist, D.CCal., 
165 FSupp 806 

No subpoena power 

D C.—U S- v Thomas, D C, 320 F Supp. 527. 

No authority to grant immunity 

DC—US. v Gorham, C.AD.C, 523 F2d 1088, 173 
U.S.App D C. 139, op supplemented 536 F 2d 410, 

175 US App DC 383 

59. Opinion not binding on United States or 
court 

U.S—In re Grand Jury, D.COikl, 386 FSupp 730. 

60. US.—US v Boulier, 359 FSupp 165, affirmed 
D.CN Y., 476 F.2d 456, cert den 94 SCt 171, 
414 U S. 823, 38 L Ed 2d 56 

60.5. US—Battaglia v US., CA.NY., 303 F2d 
683, cert. dism. 83 SCt 210, 371 US 907, 9 
L.Ed2d 168. 
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Pa—Annsmmg v U.S, CAP*, 283 F.2d 122 Counts counsel Duty to represent school district generally 
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<*. Offense pwMaMe by fine and imprison¬ 
ment 

(2) Other offenses. 

D C—District of Columbia v Moody, C A. 304 F 2d 
943, 113 U.S AppDC 67 

§ 12(1). Representation of State or 
County 

4630. US—Gunning v Cousin, DCNC. 452 
FSnpp 916 

Cal—People v. Hy-Lond Enterprises, Inc, 155 Cal 
Rptr. 880, 93 C, A 3d 734 

Cola—Stull v. People, 344 P 2d 455, 140 Colo 278 
Ma.—State v. Goree, App, 546 S.W 2d 785 
NY —Zimmerman v City of New York, 276 N Y S 2d 
711, 52 Mac 2d 797 

Tom.—Dupree v. State, 410 SW2d 890, 219 Tenn 
492. 

Wash—State v. Huson, 440 P2d 192, 73 W*sh2d 660, 
cert den. 89 S.O. 886, 393 US. 1096, 21 L.Ed 2d 
787. 

Not a peace officer 

Wyo —Crouse v State, 384 P 2d 321 

Officer of the court 

Md.—Sinclair v State, 340 A.2d 359, 27 Md App 207, 
revd an oth. grds. and rand 363 A.2d 468, 278 
Md 243 

6635, Md—Sinclair v State, 340 A.2d 359, 27 Md 
App. 207, revd on oth grds. and rernd 363 A 2d 
468, 278 Md. 243 

Wash.—Fuqua v. Fuqua. 558 P.2d 801, 88 Wash 2d 

100 . 

JraaHe court 

Pa—In re Miller, 224 A.2d 89, 209 Pa.Super. 47 
67. Colo.—People ex reL Losavio v Gentry, 606 P 2d 
57. 199 Colo 153. 

Conn.—State v Befl, 154 A.2d 142, 21 Conn.Sup 246 
Fla.—State ex reL Martin v. Michell, App., 188 So 2d 
684, cert, discharged. Sup, 192 So 2d 281 
IB.—CSty of Champaign v. HilL 173 N.E.2d 839, 29 
HLApp2d 429. 

Iowa—State v. Gdl, 143 N.W.2d 331, 259 Iowa 142, 
app. after remand 154 N.W2d 722, 261 Iowa 522 
NJ.—State v. Detroit Motors, 163 A.2d 227, 62 NJ Su¬ 
per 386. 

AH actions 

Wis—State ex rd. Beck v. Duffy, 156 N.W 2d 368, 38 
Wis.2d 159 

Anb i awnt from one tirenit to another 

Fla.—Fmch v. Fitzpatrick, 254 So.2d 203 
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673. Ill—Bogbosan v. Mid-City Nat Bank of Chi¬ 
cago, 167 N.E.2d 442, 25 ffl.App.2d 455 
Neb—State v. Lmn, 224 N.W.2d 539, 192 Neb. 798 
Held unauthorized to represent county or coun¬ 
ty officers 

N.Y.—Raynor v. Kirk, 219 N.Y.S.2d 661, 30 Mbc 2d 
1041. 

67J2Q. U.S—S ch ac km aa v. Arnebergb, D C Cal, 258 
FSupp. 983, app. dtsm. 87 S.Ct 1622, 387 U.S 
427, 18 L.Ed.2d 865, reh. den. 88 SCt 16, 389 
US. 893, 19 L.£(L2d 204. 

Goutnctfoit of opinion 
Moat.—Floyd v City of Butte, 439 P.2d 759, 151 Mont 
129. 

6735. N.Y.—Raynor v. Kirk, 219 NYS.2d 661, 30 
Mkc.2d 1041 

Espome meritorious petitioner for probation 
Tern—Franks v. State; Cr., 543 S.W.2d 613 
6730. Neb.—State ex reL Nebraska State Bar Ass'n 
v. Hokcher, 230 N.W.2d 75, 193 Neb. 729. 

Dnty to adriae grand Jury on matters of law 
Ga.—Dund v. Yow, 176 S.E.2d 67, 226 Ga. 544. 


N J —Pi..> jry , Bua'd y ChMen Freeholders cf Mor.- 
"jauto Cwur.tv. J3* r A 2d 632, 133 NJ Super 526 
67.55. t S — Hama:: t- Lido. DCNJ. 452 F Supp 
421 
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67.85. L S -L S v Peraco, CAN1,349 F 2d 6 
Cal —Gt> of Merced v Merced Counts. 50 Cal Rptr 
:&7, 240 CAM 763 

V J —Slate v Josephs, 191 A 2d 775, *?9 NJ Super 4i 1 
NY—T*cme> v Calvellc, 182 NYS2d 974, 7 
A D 2d 905, resettlement den. 184 N Y S 2d 565, 7 
AD 2d <T6 

Zimmerman v City of New York, T6 N Y S 2d 
711. 52 Misc 2d 797 

Pa —Com ex rel Specter * Bauer, 261 A 2d 573, 437 
Pa r 

Implied right 

La. —Langndge v Gassenberger, App. 183 So 2d 411 

68. Only proper prosecuting authority under 
statute 

NY—People v Halbrach, 186 NYS2d 689, 18 
Misc 2d 473 

No authority to prosecute crime arising outside 
district 

Okl —Johnson v State, Cr . 521 P.2d 93 

69. Ter.n —State ex rel Swann v Pack, 527 S W 2d 
99, cert, den 96 SCt 1429, 424 US 954, 47 
L Ed 2d 360 

Wis —State ex rel Beck v Duffy, 156 N W 2d 368, 38 
Wis 2d 159 

Uniform Reciprocal Enforcement of Support 
Act 

Ga—Slaton v Campbell, 189 S E 2d 69, 229 Ga. 59 
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70. Ga—State Highway Dept v Sumner, 115 S E.2d 
787, 102 Ga App 1 

NJ—State v Women;, 177 A. 2d 299, 71 NJ Super 
479 

75. Ohio—In re Davis’ Estate, 156 N.E2d 321, 107 
Ohio App 52 

76. Pa —Com ex rel Specter v Bauer, 261 A 2d 573, 
437 Pa 37 
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79. Ohio—State, ex rel. Leis v Panioto, 437 N.E2d 
298, 1 Ohio St 3d 10, 1 O.BR 35 
Tex —Hill Farm, Inc v Hill County, Ci\ App, 425 
S.W 2d 414, affd, Sup, 436 S.W 2d 320 

Matter of state-wide interest 

(3) Other statements 

Miss—State ex rel Patterson for Use and Benefit of 
Adams County v Warren, 180 So 2d 293, 254 
Miss. 293, err over m part, sus. m part 182 So 2d 
234, 254 Miss 293. 

Enforcement of city ordinance 

Neb—State v Lmn, 224 NW2d 539, 192 Neb 798 

Village ordinances 

N.Y—People v Waterloo Stock Car Corp, 392 N.Y 
S 2d 839, 89 Mtsc2d 922. 

79.5. Inherent right 

Tenn—State ex rel Swann v Pack, 527 S.W 2d 99, 
cert, den 96 SCt 1429, 424 US 954, 47 LEd 2d 
360 

§ 12(2). Representation of Drainage 
or School Districts 
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88. La.—Flanagan v Guste, App., 359 So 2d 686. 
Held not required to represent school district in 
cha n ge of boundary proceedings 
Cal.—Casmalia School Dtst. v. Board of Sup’rs of Santa 
Barbara County, 4 Cal Rptr 656, 180 C A,2d 332 


Cal —Jaynes \ Stockton, 14 Cal.Rptr 49, 193 C A 2d 
4"—Dettamanu v Lompoc Union School District, 
300 P 2d 78. 143 GA 2d 715 

Conflicting interests 

Ark—McCuen v Hams, 611 SW2d 503, 271 Ark. 
863 

Cal —Barnett > Hunt, 35 Cal Rptr 873, 223 C A 2d 
521 

§ 12(3). Exclusive and Concurrent 
Powers of Different 
Classes of Officers 

89. Cal —Mem eg v Municipal Court of Los Angeles 
Judicial Dist, 38 Cal Rptr 232, 226 C.A.2d 569 

Nev.—Southwest Gas Corp v Hurd Judicial Dist 
Court, 449 P 2d 259, 85 Nev 40 

S Y —People v Kaslov, 485 N Y S 2d 186,126 Misc 2d 
1067 

89.5. Ky —Com ex rel. Breckinridge v. Monroe Co, 
378 SW2d 809 

89.10. Ga.—Curtis v State, 109 SE2d 868, 99 Ga. 
App. 732 

89.15. Tex.—Acme Letter Shop v State, Civ App., 
342 S W 2d 770, err. ref no rev err 

89.20. Cal—People v Ennquez, 73 CaLRptr 198, 
267 CA.2d 424 

La—State v Bordelon, 269 So 2d 823, 263 La. 943 

N Y —People v Kessler, 183 N.Y S 2d 834, 16 Misc 2d 
179 
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95. Statutory provisions 

(1) Kan —State ex rel Aylward v Kerns, 502 P 2d 

639, 210 Kan 579 

95.5. Utah—State v Geurts, 359 P 2d 12, 11 Utah2d 
345 
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95.10. Tex—State v. Walker-Texas Inv. Co, Civ. 
App., 325 S W 2d 209, err ref no rev. err. 328 
S W.2d 294, 160 Tex 256 

96. Hawaii—Amemiya v Sapienza, 629 P 2d 1126, 63 
Haw 424 

Iowa—State v Gdl, 143 NW.2d 331, 259 Iowa 142, 
app after remand 154 N W 2d 722, 261 Iowa 522 

§ 12(4). Courts in Which Prosecut¬ 
ing Attorney May or Must 
Appear 

98. La—City of Baton Rouge v Malik, 404 So.2d 
883 

2. NY-Santacrose v Bean, 275 NYS2d 418, 52 
Misc 2d 167 

page 660 

5. Fla—Lambert v. State, App, 105 So.2d 612. 

9.55. Miss —State ex rel Patterson for Use and Bene¬ 
fit of Adams County v Warren, 180 So 2d 293, 
254 Miss 293, err. over m part, sus in part 182 
So 2d 234, 254 Miss. 293 

Neb—State v Furstenau, 93 NW2d 384, 167 Neb 
439 

page 661 

19.5. Junsdicnon of district attorney following change 
of venue see Criminal Law § 217. 

page 66 2 

25. US.—U S ex rel. Lustenno v Dros, DC N.Y, 
260 F Supp 13 

26. U S —People of State of N.Y v. Keim, D.C N.Y, 
308 FSudd 421. 
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DISTRICT AND PROSECUTING ATTORNEYS § 12(7) 
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§ 12(5). Direction or Consent of 
Public Authorities 

26.50. Subject to budgetary control 
Cal-—Taliaferro v Locke, 6 Cal Rptr 813, 182 C A 2d 
752 

27. Anz.—C.J.S. cited in Ashton Company, Inc v 
Jacobson, 507 P2d 983, 986, 19 Am App 371 

§ 12(6). Disqualification as to Par¬ 
ticular Proceedings 
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35. Colo—Wheeler v District Court In and For Ad¬ 
ams County, 504 P 2d 1094, 180 Colo 275 

N Y —Application of Kelley, 372 N Y S 2d 538, 83 
Misc.2d 776 

36. Ala —Hall v State, 210 So 2d 852, 44 AlaApp 
406 

Anz.—U.S v Catalanotto, 468 F Supp 503 
Colo.—People v District Court In and For Second 
Judicial Dist, 538 P 2d 887, 189 Colo 159 
Ind—Hendricks v State ex rel. northwest Indiana 
Crime Commission, Inc, 196 N E 2d 66, 245 Ind 
43 

Vt.—State v Bosworth, 197 A2d 477, 124 Vt 3 
W.Va-—State ex rel Matko v. Ziegler, 179 S E 2d 735, 
154 WVa 872 

Hostility to beneficiary of statutory civil action 
disqualified 

Ind—State ex rd Latham v Spencer Circuit Court, 
194 NE 2d 606, 244 Ind 552 

Proceedings 

La—State v. Didier, 254 So 2d 262, 259 La 967 

Other matters dealing with disqualific¬ 
ation of prosecuting attorney have 
been adjudicated by the courts. 371 

37.1. U S.—In re Perlm, C A Ill., 589 F 2d 260 
Hawaii—Amemiya v. Sapienza, 629 P.2d 1126, 63 Haw 
424. 

Mo —State v Gray, 478 S W 2d 654 
N Y —People v. Poplis, 281 N E.2d 167, 30 N Y 2d 85, 
330 N.Y.S.2d-365 

W.Va—State ex rel Matko v Ziegler, 179 SE2d 735, 
154 WVa. 872 

Person not party has standing to question dis¬ 
qualification 

Ind—State ex rd Latham v Spencer Circuit Court, 
194 N.E2d 606, 244 Ind. 552 

Acting as city attorney 

Ill.—People v Stowe, 201 N.E.2d 465, 51 Ill.App2d 
411. 

Private practice 

Colo—Pieramico v People, 478 P2d 304, 173 Colo 
276 

Disqualification under “advocate-witness rule” 
Minn—State v. Fratzke,, 325 NW2d 10, app after 
remand 354 NW.2d 402. 

38. Colo.—People ex rel Losavio v Gentry, 606 P 2d 
57, 199 Colo 153 

Hawaii—Sapienza v. Hayasht, 554 P2d 1131, 57 Haw 
289 

III—People v Curry, 272 NE.2d 669, 1 Ill.App 3d 87 
Ind.—CJjS. dted In State ex rel Latham v Spencer 
Circuit Court, 194 N E.2d 606, 608, 244 Ind 552 
Mo—State v Harris, 477 S W.2d 42. 

Witness 

(4) Other matters. 

U S —Newman v. Sigler, C.A Neb, 421 F.2d 1377, cert 
den. 90 SCt 2267, 399 U.S 935, 26 L Ed 2d 808 
Cal—People ex rel Younger v Superior Court, San 
Bernardino County, 150 Cal Rptr 156, 86 C A 3d 
180 

Fla— Rodriguez v State, App, 433 So.2d 1273 

Mandatory 

La.—State v Cox, 167 So 2d 352, 246 La 748 


Personal animosity 

La-State v Snyder, 237 So 2d 392, 256 La 601 

Personal friendship 

Mo —Garton v State, 454 S W 2d 522 
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39. La—State v Melenne, 109 So 2d 454, 236 La 
881—State v. Melenne, 109 So 2d 471, 236 La 
881 

Mo —€JS. cited la Garton v. State, 454 S W.2d 522, 
526 

Tex —Donald v. State, Cr, 453 S W 2d 825 
42. N Y —People v Krstovich, 338 N Y S 2d 132, 72 
Misc 2d 90 

44. U.S —CJJS. cited m Gajewski v US,CAND, 
321 F2d 263, 267, cert den 84 SCt 486, 375 
US 968, 11 LEd 2d 416 

Anz—State v Latigue, 502 P2d 1340, 108 Anz. 521 
Fla —State v Bryan, App, 227 So 2d 221 
Ill—People v Curry, 272 NE2d 669, 1 Ill App 3d 
87—People v Lee, 289 NE 2d 641, 8 Ill.App3d 
232 

Iowa—CJ^. dted in State v Orozco, 202 N W.2d 344, 
346 

Kan—State v. Laughlin,, 652 P,2d 690, 232 Kan. 110 
Miss —GJ.S. dted in Sharphn v State, 330 So.2d 591, 
594, app after remand 357 So.2d 940 
Mo—State v Burns, 322 S.W2d 736 
Neb —In re McCauley, 133 N W 2d 921, 178 Neb 412 
Codefendants 

Ind —Banton v. State, App 3 Dist., 475 N E.2d 1160 
No betrayal of confidence shown 
Vt—State v. Miner, 258 A 2d 815, 128 Vt. 55 
Stipulation against use of confession 
La—State v. Monk, 315 So 2d 727. 

45. Anz—State v Latigue, 502 P.2d 1340, 108 Anz. 
521. 

Ill— People V. Curry, 272 N.E2d 669, I Ill App.3d 87 
Mo —State v Croka, app , 646 S W.2d 389, app after 
remand 693 S.W 2d 133. 

N Y —C.J.S. dted in Fox v Shapiro, 375 N Y S.2d 945, 
948, 84 Misc 2d 223 

45.10. Fla — State v Bryan, App, 227 So 2d 221 
Iowa—State v. Orozco, 202 N W 2d 344. 

46. HI— People v Cuny, 272 N.E.2d 669, 1 III. 
App.3d 87 

NJ— State v Detroit Motors, 163 A 2d 227, 62 NJ.Su- 
per 386 

Interest of attorney’s firm not disqualifying 

SC—State v. Goodwin, 158 S.E.2d 195, 250 S.C 403 
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48. Colo.—People V.-, 427 P 2d 330, 162 

Colo 174 

N Y —People v Moore, 291 N.Y S.2d 706, 30 A D 2d 
720 

Vt.—State v. Miner, 258 A.2d 815, 128 Vt 55 

50. Fla — State v Bryan, App, 227 So 2d 221 

La —C.J.S. cited m State v Brown, 274 So 2d 381, 382 
Pa —C JS. cited in Com v Miller, 422 A 2d 525, 528, 
281 Pa Super 392 

SC—State v Smart,, 299 SR2d 686, 278 SC. 515, 
cert den 103 SCt. 1784, 460 US. 1088, 76 
L Ed 2d 353. 

51. Ga. — GJ.S. dted in Park v State, 170 S E 2d 687, 
689, 225 Ga. 618, vac. in part on oth grds 92 
SCt 2845, 408 U.S 935, 33 LEd2d 749, reh 
den 93 SCt 91, 409 US. 897, 34 L.Ed.2d 163 

Iowa—State v. Weiland, 202 N W.2d 67. 

The mere fact that a prosecuting 
attorney previously represented an ac¬ 
cused in a civil matter does not ipso 
facto disqualify him in the criminal 
proceeding. 511 


51.1. US—Gajewski v. U.S., CA.N.D, 321 F2d 
261, cert den. 84 S.Ct. 486, 375 U.S 968, 11 
L Ed.2d 416. 

La —State v Brown, 274 So 2d 381, 

Rule should not exceed reason for privilege 
Vt —State v Miner, 258 A 2d 815, 128 Vt 55 
La.—State v Brown, 274 So.2d 381 
51.10. Attorney representing complainant who 
represented prosecutor 

Anz —State v Taylor, 537 P 2d 938, 112 Ariz. 68, cert 
den 96 S.Ct 1127, 424 US 921, 47 LEd 2d 328. 

The mere fact that the prosecuting 
attorney was the public defender when 
the defendant was tried for a prior 
crime and represented by the public 
defender’s office does not, without 
more, disqualify him from prosecuting 
the defendant for a different, subse¬ 
quent crime. 5115 

51.15. Fla—State v. Bryan, App, 227 So.2d 221 

However, a court does not exceed its 
jurisdiction in disqualifying a district 
attorney and his staff from prosecut¬ 
ing certain indictments where a con¬ 
flict of interest is created by the pres¬ 
ence of a former assistant public de¬ 
fender in that office.%r51.20. 

51.20. N Y.—Kavanagh v. Vogt,, 444 N E.2d 991, 58 
NY 2d 678, 458 NYS2d 527 

An entire state attorney’s office is 
not disqualified from prosecuting a de¬ 
fendant who relates confidential infor¬ 
mation to an attorney who later be¬ 
comes a member of that office, where 
that attorney neither provides preju¬ 
dicial information relating to the pend¬ 
ing criminal charge nor personally as¬ 
sists, in any capacity, in the prosecu¬ 
tion of the charge. 5125 A deputy coun¬ 
ty attorney cannot prosecute and also 
be a witness in a case 5130 but he can be 
a witness while another attorney from 
the same office prosecutes the case. 51 - 35 

51.25. State law office not “law firm” 

Fla—State v Fitzpatrick, 464 So 2d 1185. 

51.30. Anz —State v Lopez, App., 700 P.2d 891, 145 
Anz 193 

51.35. Anz —State v Lopez, App, 700 P.2d 891, 145 
Anz. 193. 

52. Ala - CJJS . cited in Hall v. State, 210 So 2d 852, 
854, 44 AlaApp. 406 

Colo—Wheeler v. District Court In and For Adams 
County, 504 P 2d 1094, 180 Colo. 275. 

Mo —C JS. dted in State v Hams, 477 S W.2d 42, 45. 
Vt—State v Bosworth, 197 A 2d 477, 124 Vt. 3 

Charges of personal animosity not resolved on 
ex parte affidavits 

N.J—State v Rosengard, 219 A 2d 857, 47 N.J. 180 

§ 12(7). Power to Incur Expenses 
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73. NJ.—Application of Schragger, 277 A.2d 212, 58 
NJ. 274 

75. Colo—Johnson v Board of County Corners of 
Chaffee County, 483 P.2d 1344, 174 Colo 359 

SO. Assignment judge 

N J —Application of Schragger, 277 A.2d 212, 58 N J. 
274 
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9 12(9). Private Practice 

* 

NJ—CJjS. Mack letter msmary quoted m State \ 
Detroit Motors, 16? A 2d 227. 230 62 N 3 Super 

m 

Pt—CJJS, Meek letter smuauiy footed fa Com v 
Dujtkp, 377 A 2d 975, 979, 474 Pa. 155 
S73. Colo—People v Jamnet, 528 P2d 913, 1ST 
Colo 97 

87.1& 01—People ex rel Carey v Lincoln Toeing 
Service, Inc, 351 N E 2d 342, 40 in App 3d :26 
*7.25, Px.—GJLS. dted fa Com v Dunlap, 3^ Aid 
975, 979, 474 Pa. 155. 

Qii case depending on facts on which prosecn- 

(1) IB.—In re Guardianship of Angdi, 167 N E 2d 
711, 26 BLAppJd 239, 82 AX R2d 770 
(3) Other matters. 

IB.—la re Guardianship of AngdU 167 N E 2d 711, 26 
IB.App.2d 239, 82 ALR2d 770—Reak v First 
State Bank of Ehzaberthtown, 254 N E 2d 291, 116 
IB.App.2d 438 
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88, Ky.—Jordan v Com, 371 S.W.2d 632 
93S llArtfiMMji te rminated 
La.—State v. Monk. 315 Sa2d 727 
94. Statute held inapplicable 
Gu.—State Highway Dept. v. Smith, 171 S.E,2d 575, 
120 Ga.App 529 

Neh—Roach v. Roach, 117 N.W 2d 549, 174 Neb 266 
SJO.— State v. Basham, 170 N.W 2d 238, 84 S.D. 250 
94JL Neh.—Roach v. Roach, 117 NW2d 549, 174 
Neh. 266. 

J klO. Violation not djsqaaKfication from per* 
foratfag official duties 

ash.—State v Carroll, 500 P2d 115, 81 Wash 2d 95 
94.15. Mm.—Myers v. State, 296 So.2d 695. 

§ 14(1). -Criminal Prosecutions 
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96. Ala.—Ada v. State, 34 So.2d 700, 33 AkApp. 

456, cert den. 34 So. 2d 704, 250 Ala. 417. 

Kan.—Addington v. State, 424 P.2d 871, 198 Kan. 228 
N.Y.—Sc h dt zma n A Schutzman v. News Syndicate Co, 
304 N.Y-SJd 167, 60 Misc.2d 827. 

Okl—Sharkey v. State, Cr., 329 P 2d 682—Bald Eagle 
v. State, Cr., 355 P.2d 1015 
Or.—Corps* Juris Sec-fan t dted fa State v Langley, 
323 P.2d 301,308, 214 Or. 445, cert den. 79 SCt. 
4$, 358 VS. 826, 3 L.Ed.2d 66 
Va.—Taylor v Com. 33 S.E.2d 139, 180 Va. 413—Har¬ 
mon v. Com., 32 SJE.2d 136, 183 Va. 394— 
McLane v. Com., 116 SE2d 274, 202 Va 197. 
W.Va.—State ex reL Skinner v. Dostert, 278 S E 2d 624. 
Wk—State ex «L Jackson v. Coffey, 118 N.WJd 939, 
18 Wk2d 529. 

Proa eoi t i on of perjury before grand jury 
VS—VS v. Garda, CA.Cotm., 420 FJd 309. 

963. Wk—Young v State, 182 N.W.2d 262, 49 
Wk2d 361. 

No drcru m crip tion of investig at ory powers 
Fk—State, By and Through Office of State Attorney 
for Twentieth Judicial Cnrewt v. Sievert, App., 312 
So.2d 788. 

9&10. Cal—Taliaferro v City of San Pablo, 9 Cal 
Rptr.445, 187 GA.2d 153. 

N.Y.—People ex id. Luetje v. Ketcham, 257 N,Y.SL2d 
681,45 M»&2d 802. 

Ffcr-Rrimaiy No nwwti o n Petition of Brady, 31 D. A 
G2d 711, 26 FayXJ. 44. 

’Exmimatk m of witnesses before trial 
(6) Other marten. 

Fkr-Gocdan v. German, 189 So.2d 873. 
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Subpoena powers 

IS—Pffljarf v Roberts, DC Am, 283 FSupp 248, 
affd £9 SCi 4", 393 US 14, 2: L Ed 2d 34 
Ark —State ex re Street! v Stel T 495 S W 2d 546. 254 
Art 656 

Ka—Dans v Bank of Gear* ater. App, 190 So 2d 
7i9—In*, para: o v Spicaia, App, 238 So 2d 503 
Kan — Southwestert Bd ; Tel Cc v Miller, 5S3 P 2d 
3.042, 2 Kan.App 2d 558 

NJ—State v Hiiltcn Private Nursing Home, Inc, 426 
A 2d 3043, rr NJSaper 3"" 

N Y —People v Meticheccia, 3^1 N Y S 2d SOS, S3 
Misc 2d 241. 

Pa —Ccm ex rei Specter v Freed, 228 A 2d 382, 424 
Pa 508 

Tenr.—In re Investigation of Polk County Voting 
Fraud Law Violation, S' 7 ? S 2d 466 

“One-man grand jury” 

Fla —Imparalo v Spicoia. App. 238 So 2d 503. 
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97. U S —U S v Amen can Radiator & Standard San¬ 
itary Corp. D C Pa , 45 FR.D 477 
Ga—Wooten v State, 245 S E.2d 34, 145 Ga.App 743 
Ill —People v Pohl, 19" N E 2d 759, 47 IU.App 2d 232 
Kan —Sampson v Rurr.se>, 563 P 2d 506, 1 Kan 
App 2d 191 

La —Pier I Imports, Inc v Pitcher, App, 270 So 2d 
228, cert den, Sup., 272 So 2d 696 
NJ—State v Rosengard, 213 A 2d 262, 89 NJ,Super 
28, revd on oth. grds 219 A 2d 857, 47 NJ 180 
N M —State v Hansen, App, 441 P.2d 500, 79 N M 
203 

NY—People v Wei Chen, 430 NYS2d 469, 104 
Misc2d 1057 

Or —Corpus Juris Secundum cited In State v. Langley, 
323 P.2d 301, 308, 214 Or 445, cert den 79 S Ct. 
45, 358 US 826, 3 LEd2d 66 

Failure to comply with statute not shown 
Cal—People v Aguirre, 5 Cal Rptr 477, 181 CA2d 
577 

Not acting in judicial function while drafting 
information 

US.—Escute \ Delgado, C A Puerto Rico, 282 F2d 
335, cert den 81 SCt. 1033, 365 US 883, 6 
L Ed 2d 193 

Primary responsibility to vindicate wrongs 
against society 

US— Bauers v. Heisel, CA.NJ, 361 F2d 581, cert 
den 87 SCt 1367, 386 US 1021, 18 L Ed 2d 457 

97 J. High standard of accuracy required 

Conn —Dutil v Rice, 376 A 2d 1119, 34 Conn Sup. 78 
97.10. Ill—People v Rhodes, 231 NE2d 400, 38 
II1.2d 389 

People v. Mitchell, 268 NE2d 232, 131 Ill 
App.2d 347 

Neb.—State v Williams, 198 NW.2d 187, 188 Neb 
565 

98. Ala.—Smith v State, Cr App, 409 So 2d 927, writ 
den , Sup., 409 So.2d 930 

Cal —City of Merced v Merced County, 50 Cal Rptr 
287, 240 C A.2d 763—Rosato v. Superior Court of 
Fresno County, 124 Cal Rptr 427, 51 C A 3d 190, 
cert den 96 S Ct 3200, 427 U.S 912, 49 L Ed 2d 
1204. 

N.H—State v. Santy, 242 A.2d 63, 109 N H 85 

When duty arises 

Cal—People v. Aguirre, 5 Cal Rptr. 477, 181 CA2d 
577 


Or-State v Langle>, 323 P2d 301, 214 Or 445, < 
den 79 SCt 45. 358 US 826, 3 LEd2d 
Conduct of prosecution as executive act 
Mien—I People ex rel Leonard v Papp, 194 N Vi 
693, 3S6 Mich 672 
State’s attorney 

Md—State’s Attorney of Baltimore City v City 
Baltimore, 337 A 2d 92, 274 Md 597 
Recommending disciplinary action against p 
lie employee 

N Y —Application of Scoto, 385 N Y S 2d 659, 
AD 2d 282 
Forgery 

Colo—People v Hanes, 596 P2d 395, 42 Colo A 
527 affd, 598 P2d 131, 198 Colo 31 

99. Tex—Thomas v Cisneros, Civ App, 596 S W 
313, err ref no rev err. 

1. US—Smith v U.S, CA.Ga., 375 F2d 243, c 
den 88 SCt 76, 389 US. 841, 19 LEd2d ID 
US v Brown, CAMo., 481 F2d 1035 
Holding v Nesbitt, D C Okl, 259 F Supp t 
revd m part on oth. grds 87 SCt 1418, 387 l 
94, 18 L Ed.2d 585, affd m part 87 S Ct 1419, 
US 95, 18 L Ed 2d 586—Dorak v Nassau Cou 
of State of N Y, D C N Y, 329 F Supp 497, af 
C A„ 445 F 2d 1023—Anderson on Behalf of l 
v Norfolk A W Ry, D.CVa., 349 FSupp I 
Anz —State ex rel. Ronan v Stevens, 381 P 2d 100, 
Anz 375—Smith v Superior Court In and ] 
Cochise County, 422 P 2d 123, 101 Anz. 55< 
State v Stewart, 445 P.2d 433, 103 Anz 4 
Cal—People v Archerd, 477 P2d 421, 91 Cal R] 
397, 477 P2d 421, 3 C3d 615. 

People v Adams, 117 Cal Rptr 905, 43 GA 
697 

Colo.—People, By and Through VanMeveren v Disti 
Court In and For Larimer County, 527 P2d 
186 Colo. 335. 

D C —U S. v Mack, App, 298 A.2d 509 
Ill —People v. Travis, 419 N E 2d 433, 50 Ill.Dec 3 
94 Ill App 3d 983 

Ind —Scharbrough v State, 232 N.E 2d 592, 249 l 
316 

Ky —Com. v. McKinney, App, 594 S W 2d 884 
Me—State v. Smith, 389 A 2d 314 
Mass —Manning v. Municipal Court of Roxbury Di 
361 NE.2d 1274, 372 Mass 315 
Mo —State ex rel Schultz v Harper, App, 573 S.W 
427 

Neb—State v Bartlett, 317 N W.2d 102, 210 Neb 8: 
NJ—In re Ringwood Fact Finding Committee, 3 
A 2d 1, 65 NJ 511 

State v Rosengard, 213 A.2d 262, 89 NJ Aup 
28, revd on oth grds 219 A 2d 857, 47 N 
180—State m Interest of F. W, 327 A 2d 697, 1 
NJ Super 513—State v McMahon, 443 A 2d 2‘ 
183 NJ Super 97 

N.M—State v Session, App, 574 P2d 600, 91 N] 
381 

N.Y— Hassan v. Magistrates Court of City of Ni 
York, 191 N Y.S 2d 238, 20 Misc.2d 509, aj 
dism 202 N YS2d 1002, 10 AD 2d 908, motn 
dism 201 N Y.S 2d 765, 8 N Y.2d 750, 168 N E 
102, cert den 81 S Ct. 86, 364 U S 844, 5 L Ed. 
68—People v Hawkins, 224 NYS2d 457, 
Misc2d 821—People v Krstovich, 338 NYS 
132, 72 Misc 2d 90 

Ohio-State v. Rand, 247 NE2d 342, 20 Ohio Mr 
98 

Vt.—State v. Reed, 253 A.2d 227, 127 Vt 532 
Wash.—State v Kamstanaux, 414 P.2d 784, i 
Wash 2d 652 

Wis.—Mallon v State, 181 NW2d 364, 49 Wis,: 
185—State v Karpinski, 285 NW2d 729, < 
Wis 2d 599. 

Withholding prosecution on restitution beii 
made 

(1) Cal—People v Jordan, 150 CalRptr. 334, 1 
C A.3d 529 

Right and duty to lay charges before grand jui 

US—US v Steel, DC.N.Y., 238 FSupp 580. 
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Md.—Jackson v State, 163 A 2d 120, 223 Md 105, 
cert den 81 S Ct 100, 364 L S 852, 5 L Ed 2d 76 
N J —State v Hilltop Private Nursing Home, Inc, 426 
A 2d 1041, 177 NJ Super 377 
N Y —People v Cook, 365 N Y S 2d 611, 81 Misc 2d 
235 

Tenn.—Vaughn v State, 557 S W 2d 64 

Punishment held not function of prosecuting 
attorney 

N Y —People v Bofill, 229 N Y S 2d 93, 34 Misc 2d 
574 

Discretion to present evidence before grand jury' 
US—Martin v Merola, DCNY, 389 FSupp 323, 
vac on oth. grds., C A, 532 F 2d 191 
NY—People v Doe, 263 N Y S 2d 607, 47 Misc2d 
975, affd, 263 N Y S 2d 688, 24 A D 2d 843 

No interference by private citizens or courts 
U.S —Gerbmg v I T T Rayonier Inc, D C Rla, 332 
FSupp 309 

Judiciary not to be overseer 

US—U.S v Ahmad, DC Pa., 347 FSupp 912, affd 
u» part, revd m part on oth grds, C A, 482 F 2d 
171 

Exceedingly broad discretion 
US—US V Shober, DC Pa, 489 FSupp 393 
D C —U.S v. Bell, C A, 506 F 2d 207, 165 U S App 
D C 146 

Prosecution matter of discretion 

U.S—U.S v. Smith, C A Fla, 523 F2d 771, cert den 
97 S Ct 59, 429 U S 817, 50 L Ed 2d 76, reh den 
97 S Ct. 509, 429 U S 987, 50 L Ed.2d 599 
Del—Ward v State, 414 A 2d 499 
Ill—People v Mulcabhey, 365 NE2d 1013, 8 Ill Dec. 
627, 50 Ill App 3d 421, affd 381 NE2d 254, 21 
IlLDec 176, 72 I11.2d 282 

Md—Food Fair Stores, Inc v Joy, 389 A 2d 874, 283 
Md 205 

Mont —Edward C v Colhngs, 632 P 2d 325, 

NY—Sackinger v Nevins, 451 NYS2d 1005, 114 
Misc 2d 454. 

Wis—Sears v State, 287 NW2d 785, 94 Wis2d 128 
Duty to assess volume and kind of cases 
NY—People v. Bowman, 387 NYS2d 982, 88 
Misc.2d 50 

Duty may not be abrogated by acquiescence 

Md.—Babbitt v State, 448 A 2d 930, 294 Md 134 
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2. Cal.—Younger v Smith, 106 CalRptr 225, 30 

CA.3d 138 

Idaho—State v Harwood, 495 P2d 160, 94 Idaho 615 
Wis—State v. Karpinski, 285 NW2d 729, 92 Wis^d 
599 

Duty to protect innocent as well as to detect 
guilty 

Anz —State v Miranda, 401 P2d 721, 98 Anz. 18, 
revd on oth. grds 86 S Ct 1602, 384 U S 436, 16 
L Ed.2d 694, reh. den 87 SCt 11, 385 U S 890, 17 
L.Ed2d 121 

3. Tenn —State v Watkins, Cr App, 607 S W 2d 486 
6. US—U.S v McClain, CATex., 545 F.2d 988, 

reh. den. 551 F2d 52. 

Court may honor agreement 

Cal —People v Brunner, 108 Cal.Rptr 501, 32 C.A 3d 
908 

6.5. U S.—Minkin v U S, C.A Cal, 383 F 2d 427— 
U S v Sedovic, C A Mo, 679 F 2d 1233 
U.S. v. Cruz, DCPuerto Rico, 539 FSupp 231, 
remd. CA., 709 F.2d 111 

Anz.—State v. Spellman, 454 P 2d 980, 104 Anz 438, 
op. supp. 457 P 2d 274, 104 Anz. 597 
CaL—People v Ulibam, 42 CaLRptr 409, 232 C.A 2d 
51—People v Prince, App, 74 CalRptr 197— 
People v. Clark, 95 Cal Rptr. 411, 17 C.A 3d 890- 
People v. Goods peed, 99 Cal-Rptr 696, 22 C.A 3d 
690—Necochea v Supenor Court for Los Angeles 
County, 100 Cal Rptr 693, 23 C A 3d 1012—Met- 


calf v Municipal Court, Ventura County, 178 Cal 
Rptr 47, 125 C A 3d 303 

Colo—People v Fletcher, 566 P 2d 345, 193 Colo. 314 
Conn —State v Darden, 372 A 2d 99, 171 Conn 677 
DC-US v Hamson, CA, 461 F2d 1209, 149 US 
App DC 123 

U S v Shaw, App, 226 A 2d 366 
Fla—Jalben v State, App, 366 So 2d 1207 
Ill—People v Baron, 264 NE2d 423, 130 IHApp.2d 
588 

Ind—Sharpe v State, 369 N E 2d 683, 174 IndApp. 
652 

Iowa—State v Sefcheck, 157 NW2d 128, 261 Iowa 
1159— CJS. cited in State v Uebberheim, 263 
N W 2d 710, 712 

Kan —State v. Byrd, 453 P2d 22, 203 Kan 45 
Me —State v Moores, 396 A.2d 1010 
Mich —People v Curtis, 202 N.W 2d 539, 42 Mich. 
App 652, affd in part revd m pan on oth grds 
209 N W 2d 243, 389 Mich 698—People v. Potts, 
207 NW.2d 170, 45 Mich App 584—People v 
Matulonis, 230 N W 2d 347, 60 Mich App 143- 
People v Allen, 311 N.W 2d 734, 109 Mich App 
147 

Mmn —State v Soward, 114 N W 2d 276, 262 Mmn 
265—State v Chryst, 320 N W 2d 721 
Mo —State v Civella, App , 364 S W 2d 624—State v 
Gibson, App, 623 S W 2d 93 
Mont—Matter of Davis, 587 P2d 30, 179 Mont. 196 
Neb—State v Belitz, 278 NW2d 769, 203 Neb 375, 
cert den 100 S Ct 278, 444 U S 933, 62 L Ed 2d 
191. 

NJ—In re Buehrer, 236 A2d 592, 50 NJ. 501—State 
v Hampton, 294 A 2d 23, 61 NJ 250 
NY—People v Muka, 421 NY.S2d 438, 72 A.D.2d 
649 

Ohio—State v Moncnef, 431 NE2d 336, 69 Ohio 
App 2d 51, 23 0 0 3d 61 

Okl—Allen v Raines, Cr, 360 P2d 949—Jenkins v 
State, Cr, 508 P 2d 660—Isom v. State, Cr., 646 
P2d 1288 

Or —Gortmaker v Seaton, 450 P 2d 547, 252 Or 440 
SC—Simmons v State, 215 SE2d 883, 264 S C 417 
Wash—State v Thornton, 514 P 2d 179, 9 Wash App 
699. 

Wis—City of Janesville v Wiskia, 293 N W 2d 522, 97 
Wis 2d 473 

State v Copemng, App, 309 NW2d 850, 103 
Wis.2d 564 

Several offenses growing out of same transac¬ 
tion 

(2) Other matters 

US—US v Burkett, CA.Cal, 612 F2d 449, cert 
den 100 S Ct 2985, 447 U-S 905, 64 L Ed 2d 853 
Ark—Caton v State, 479 SW2d 537, 252 Ark. 420 
Ind — Dembowski v State, 240 N E 2d 815, 251 Ind 
250 

La—State v Juluke, 374 So 2d 1259 
Mich—People ex rel. Leonard v Papp, 194 NW2d 
693, 386 Mich 672. 

People v, Avery, 321 N.W 2d 779, 115 Mich. 
App 699 

Mo—State v. Russell, App, 629 S.W.2d 555 
NY—People v Bar-Noy, 410 N.YS.2d 967, 97 
Misc 2d 152 

Okl—King v State, Cr, 357 P2d 230. 

Vt—State v Angelucci, 405 A.2d 33, 137 Vt 272. 
Wash.—State v Mitchell, 631 P 2d 1043, 30 Wash.App. 
49 

If one act is a crime under two or more statutes, 
etc. 

Mich—People v. Graves, 188 N,W2d 87, 31 Mich. 
App 635 

No duty to disclose other pending investigations 

US—US. V Gelb, 175 F.Supp 267, afTd, C.A, 269 
F 2d 675, cert, den 80 S.Ct. 66, 361 U S. 822, 4 
L Ed 2d 66 
Inherent power 

Cal —Menveg v Municipal Court of Los Angeles Judi¬ 
cial Dist, 38 Cal.Rptr 232, 226 CA.2d 569 


Prosecution of offenses in single prosecution 
III—People v Pohl, 197 NE2d 759, 47 III. App 2d 
232—People v. Jackson, 271 NE2d 673, 132 111 
App 2d 1059 

Relevant practical factors 
Colo—People v Stinson, App., 632 P2d 631 
N J —State > States, 208 A.2d 633, 44 N J 285. 
Overlap of statutes 

US.—US. v Carpenter, CATex, 611 F2d 113, cert 
den 100 SCt 3013, 447 US 922, 65 LEd2d 
1114. 

Anz—State v Parker, App, 624 P2d 304, 128 Ariz. 
107, affd., m part, vac., in part on oth grds, 624 
P.2d 294, 128 Anz. 97. 

Colo—People v Westrum, 624 P2d 1302—People v 
Wellington, 633 P 2d 1390 

Conn —State v. Chetcun, 377 A 2d 263, 173 Conn 165. 
Hawaii—States v Modica, 567 P 2d 420, 58 Haw. 249. 
Ill.—People v Rarkenlau, 434 N.E2d 856, 61 IlLDec 
501, 105 Ill App 3d 785. 

Mich—People v Evans, 287 NW2d 608, 94 Mich 
App 4. 

NJ—State v States, 208 A 2d 633, 44 N.J 285 
NM—State v Reams,, 648 P2d 1185, 98 N.M 372, 
affd in part, revd. app, in part on oth grds 647 
P 2d 417, 98 N.M 215 

NY—People v Santorelli, 408 N.YS.2d 893, 95 
Misc 2d 886 

Utah—State v Clark, 632 P.2d 841 

Penalties 

Conn.—State v Nardim, 445 A.2d 304, 187 Conn. 109. 
Ill—People v Graham, 323 NE2d 441, 25 Ill.App.3d 
853 

Misdemeanor or felony 

Cal —Malone v Supenor Court for Sacramento Coun¬ 
ty, 120 CalRptr. 851, 47 C.A3d 313. 

Fla —State v. Copher, App, 395 So 2d 635 
Mich—People v Ditto, 313 N.W 2d 177, 110 Mich. 
App 654 

Mmn — Scinocca v. St. Louis County Bd of Com’rs, 
281 N.W 2d 659 

N.Y.—People v Fulcher, 411 N.Y S 2d 167, 97 Misc.2d 
239. 

Broad discretion 

US—U.S v Hall, CAWash, 559 F.2d 1160, cert. 

den. 98 S.Ct. 1523, 435 U.S. 942, 55 L Ed 2d 539. 
Colo.—People v, Gallegos, 644 P.2d 920 
Conn.—State v. Chetcuti, 377 A.2d 263, 173 Conn. 165. 
Idaho-State v. Horn, 610 P2d 551, 101 Idaho 192. 
Mich —People v. Sweanngton, 269 N.W.2d 467, 84 
Mich App. 372. 

Mmn —State v. F. C R, 276 N W 2d 636. 

NH.—State v. Gcodwm, 351 A.2d 59, 116 NH. 37. 
NY.—People v Di Falco, 377 N,E.2d 732, 44 N.Y.2d 
482, 406 N.Y S 2d 279. 

NC—State v Spicer, 261 SE2d 893, 299 NC 309. 
Wts.—Sears v. State, 287 N W2d 785, 94 Wis 2d 128. 
Not subject to supervision by court 
D C—Jackson v U S, App, 357 A 2d 409 
Or.—State v. Clark, 630 P.2d 810, 291 Or 231, cert 
den. 102 S.Ct 640, 454 U S 1084, 70 L Ed 2d 619. 
Initial charge may be reevaluated 
U S —U S. v Brooklier,, C A.Cal, 685 F.2d 1208, cert 
den. 103 Sa 1194, 1195, three cases, 459 US. 
1206, 75 L Ed 2d 439 

Mo —State v Rogers, App., 674 S W 2d 608. 

6.10. US—US v Cnsona, D.C.NY 440 FSupp 
24 

Anz.—State v. WilHams, 587 P.2d 1177, 120 Anz. <00 
Cal—People v. Carr, 248 P2d 977, 113 CalApp.2d 
783—People v Municipal Court for Ventura Judi¬ 
cial Dist of Ventura County, 103 Cal.Rptr 645, 27 
C A.3d 193, 66 A.LR.3d 717—Waiiams v. Superi¬ 
or Court for San Mateo County, 106 Cal Rptr. 89, 
30 GA.3d 8. 

DC.—Newman v. US., CA., 382 F2d 479, 127 U.S 
App D.C 263. 

Ill—People v. Lewis, 386 N.E2d 910, 25 HI Dec. 436, 
73 Ill App 3d 361 
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La—Suie v Collin*. 13S So Id 5*6, 242 La *04. .er 
den, 83 S Cr 74. 3*1 t S S43. 4 L Ed 2d *4—Sure 
v Aks», 247 So 2d 85S. 25? La *.*3 
Pier I Imports, Inc v Pitcher, App , 2*0 Sa 2d 
228. cert den , Sap. 2*2 So 2d 646—State e\ re* 
Long v Hughes, App, 315 So 2d SI 
Mo—Stale v Egan, 272 S W 2d "'l 1 *—State v Sm«n 
422 SiW2d 5a cert den £9 SO 150. 393 LS 
895, 21 L,Ed2d 176 

N.Y —People v Henzey. 263 N Y S 2d 6*8, 24 A D 2d 
764. 

People v. Lofton, 366 N Y S2d *69. SI Misc 2d 
572, 

Old.—Janes v State, Cr, Ml P2d 616 

Pa,—Com v. Williamson, 444 A 2d 669, 298 Pa Super 

81 

Broad discretion 

Ind—Spalding v State, 330 N E 2d 774, 165 Ind App 

64 

7. US.—US. v DeLeon, CATex, 641 F2d 330 

Wall v Coleman, DCGa, 393 FSupp 826 
Conn—State v Anonymous, 420 A 2d 910. 36 Conn 
Sup. 338 

U—State v Collins, 138 So.2d 546, 242 La 704, cen 
den 83 SCt 74, 371 US 843, 9 L Ed 2d 79 
N Y.—People v Marcus, 394 N Y S 2d 530, 90 Misc 2d 
243, 

8 . Cal.—People v Goodspeed, 99 Cal.Rptr 696, 22 

CA3d 690 

U—State v Collins, 138 So 2d 546, 242 La 704, cert 
den. 83 S.Ct 74, 371 US 843, 9 LEd2d 79 
Mkh—People v Morgan, 271 NW.2d 233, 85 Mich 
App. 353 

N Y —People v Heredia, 367 N.Y S 2d 925, 81 Misc 2d 
777. 

Invoking jurisdiction 

Me.—State v Goodwin, 414 A 2d 894 

lh Tex.—DeRusse v State, Cr App, 579 S W 2d 224 
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14. US—Spillman v US., C-AAriz., 413 F2d 52?, 
cert. den. 90 S.Ct 265, 396 US. 930, 24 L Ed 2d 
228—Tyler v. Wttkowslu, C A III, 511 F2d 449— 
Nazano Nieves v Delgado, C A.Puerto Rico, 514 
F 2d 413 

D C —U.S. v. Shaw, App., 226 A 2d 366 
Idaho-State v Wilbanks, 509 P 2d 331, 95 Idaho 346 
Iowa—State v. Bastedo, 111 N W.2d 255,253 Iowa 103 
Ma—State v. South, 422 S W 2d 50, cert den 89 S.Ct. 

150, 393 US. 895, 21 L.Ed.2d 176. 

N.Y.—People v. Bryant, 398 N Y.SJZd 216, 91 Misc 2d 
467 

Ohio—State v Rice, 235 N.E.2d 732, 14 Ohio App 2d 

2a 

OkL—Gowier v. State, Cr.App, 589 P.2d 682 
Power to determine time of trial see Cnznmal Law 
9 466. 

Trying indi ctment before complaint 

NJ.—State v. Josephs, 191 A.2d 775,79 N J Super. 411 

Publicity 

US.—US. V. Garrison, DC La., 353 F.Supp 306. 

Doty may sot be abrogated by acquiescence 
Md—Babbitt v. State* 448 A.2d 930, 294 Md 134 
14w5. U.S.—U.S. v. Hastings, DC Aik., 447 F.Supp 
534 

CaL—Wefls v. Justice Court of Merced Judicial Dist, 5 
CaLRptr. 204, 181 C.A.2d 221 
Colo —People v. Lichtenstein, 630 P 2d TO. 

N.G—CJjSL efted in State v. Funnage, 109 S.E 2d 563, 
568, 250 NC 616. 

Vt—State v. Meder, 388 A^d 435,' 136 Vl 336 
W Va,—Stale ex ret Skinner v Dostert, 278 S.E»2d 624 
Wk—State v. Bnansdorf, 297 N.W.2d 808, 98 Wis 2d 
569 


From c utkwa under Selective Service Act 

US.-US. V. Neamand, GA-Pa., 452 FJd 25 
15, III.— CJJS. died in People v. Pohl, 197 N E2d 
759, 764, 47 Hi. App 2d 231 
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Kjr 


N't 


—Ai-.-gT,. Side. -24 ? Zd i*:, 1*5 Kr. 

B-JV' Srjte, 4*2 PZd Z'jt 215 Kar. s fcJ 
-ert Jr 9 SC: 5*1 4XIS . ;:.:*LEd2d 
624 

-Pe-pe '• Hawx.nv ZZ4 M’S 2d 45*. 33 
M;w 2d *2!-Fe-- e E/r 22* N Y S 2iZZ% 34 
M.k 2d 226—Pcipe . Bacnet, 44" M S 2d 
1:4", i.2 M.sc2d Of" 


Request for death sentence 

—State » 4.4 P la "84, 6S 

Wash 2d tf2 


Discretion to waive penalty of death 
NJ—State v Cen vers, 2 n 5 A 2d "21. 58 NJ 123 
Stipulation held not within counsePs compe¬ 
tence 

N V —People v We-.dez, 262 N E 2d "~S 28 N Y 2d 
94. 320 \ Y S 2d 3«, cen den 93 S C: 237. 404 
US 9h, 30 L Ed 2d 185 

Publicity action improper 

US—LS \ Cenlli. DC Pa 42S FSapp 801, affd, 
C A, 558 F 2d 697. cert den 98 S Ct 507, 434 
US 9&6, 54 L Ed 2d 452 

N D —KFGO Radio, Inc v Rothe. 298 N W 2d 505 


Performance of tests 

Mo—Willis \ State. App , 630 S W 2d 229 
Elect not to retry on mistrial 
Me — State » Quant,, 44S A 2d 1353 


A district attorney carries the re¬ 
sponsibility and must set up a system 
whereby he knows of all the criminal 
prosecutions in his county and either 
appears therein in person 155 or by as¬ 
sistant/ 5 '" or consents to the appear¬ 
ance on his behalf by other public offi¬ 
cers or private attorneys . 1515 While a 
district attorney need not appear in all 
prosecutions in inferior courts, he must 
appear in all prosecutions of indict¬ 
ments in higher courts . 1520 

15.5. NY—People v Van Sickle, 192 NE2d 9, 13 
NY 2d 61, 242 NYS2d 34 
15.10. N Y —People \ Van Sickle, 192 N E 2d 9, 13 
N Y 2d 61, 242 N Y.S 2d 34 
Deputies and assistants generally see infra § 28(1) 
15.15. N Y —People > Van Sickle, 192 N E 2d 9, 13 
N Y 2d 61, 242 N Y.S 2d 34 
Special prosecutors privately employed see infra § 28(2) 
15.20. Probation revocation hearings 
NY—People \ Johnson, 485 N Y S 2d 965, 127 
Misc 2d 386 

16. D C —Dublin v U S., App , 388 A 2d 461 
Ind—Sharpe v State, 369 NE2d 683, 174 Ind App 
652 

Kan —State v Byrd, 453 P 2d 22, 203 Kan 45—White 
v State, 455 P 2d 562, 203 Kan 687 
NM—State v Peters, 430 P2d 382, 78 NM, 224 
Ohio—State ex rel Woodbury v Coller, 287 NE2d 
802, 31 Ohio St 2d 195, cert den 93 SCt 2140, 
411 US 973, 36 LEd 696, 

Acceptance of restitution unauthorized 
Okl —Heartsill v State, Cr, 341 P 2d 625 
Assurance of no prosecution 
D C —U.S v Paiva, D C D.C, 294 F Supp 742 
Knowledge of promises imputed to other staff 
members 

Mo.—State \ Summers, App, 506 S W 2d 67 

Agreement improper 

U S —In re Daley, C A Ill, 549 F 2d 469, cert den 98 
SCt HO, 434 US. 829, 54 LEd 2d 89 

19. Required to draft forms of indictment at 
request of grand jury 

U S—U S V Cox, C A Miss, 342 F 2d 167, cert, den 
85 SCt 1767, 381 US 935, 14 LEd 2d 700 


A prosecuting attorney need not ac¬ 
cept the legal conclusions of a magis¬ 
trate. 21 5 

21.5. Cal—People v Beagle, 99 Cal Rptr 313, 492 
P2d I. 6C3d 441 

24, LS—Mummau v Ranck, DC Pa, 531 FSupp 
402. affd, CA, 687 F2d 9. 

Cal —Tnh ulsk i v County of Los Angeles, 146 Cal Rptr 
229. 83 C A 3d 828 

Fla —State v Jett, App, 358 So 2d 875 

Ind —Meyers v State, 364 NE2d 760, 266 Ind 513 

La._Plaquemines Parish Commission Council v Perez, 

379 So 2d 1373 

Md—In re Special Investigation, 443 A 2d 120, 293 
Md 304 

N Y —People v Edwards, 189 N Y S 2d 39, 19 Misc 2d 
412—People ex rel Luetje v Ketcham, 257 NY 
S 2d 681, 45 Misc 2d 802 

Okl —Martin \ Pittsburg County Dist Court, Cr, 450 
P 2d 854—Misek v State, Cr, 450 P 2d 856 
Fa.—Com v Vanderkraats, 10 Chest 332 
Refusal to stipulate to taking of lie detector test 
Anz.—State v Boodry, 394 P2d 196, 96 Anz 259, 
cert den 85 SCt 448, 379 US 949, 13 LEd 2d 
546 

Obtaining presence of accused in court 
U.S —U S v Laub Baking Co, D C Ohio, 283 F Supp. 
217. 

Okl—Fryar v Oklahoma County, Cr, 450 P2d 907— 
Thompson v State, Cr, 450 P 2d 908—Ferguson v 
Oklahoma Judicial Dist 6, Stephens County, Cr, 
450 P 2d 909—Teagle v State, Cr , 450 P 2d 911— 
Jones v Stephens County, Cr, 450 P 2d 912 

Issuance of subpoena improper 

Pa—In re Reyes, 387 A 2d 1011, 36 PaCmwlth 318 

Police participation 

US—US V. Hastings, DC.Ark, 447 FSupp. 534 
No immunity for crimes committed in other 
counties 

Cal—People v Hy-Lond Enterprises, Inc, 155 Cal 
Rptr. 880, 93 C A 3d 734 

Scope of subpoena powers 
Fla —Able Builders Sanitation Co v State, App, 368 
So 2d 1340 

Md—In re Special Investigation No. 185, 446 A.2d 
1151, 293 Md 652 

Introdnction of evidence 

Mass—Com v Maltais,, 438 NE2d 847, 387 Mass 
79 
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25. Accused’s trial brief 
US—US V Tadio, 223 F2d 759, cert den 76 SO 
119, 350 US 874, 100 L.Ed 772. 

28.5. NM—State v Cruz, App, 484 P.2d 364, 82 
NM 522 

Discretion and good faith 

US—US v. Samango, C A Hawaii, 607 F2d 877 

Kan —Addington v State, 424 P 2d 871, 198 Kan 228 

A prosecutor is entitled to exercise 
informed discretion regarding whether 
to seek the death penalty. 301 

30.1. Ill—People V. Gaines, 430 NE2d 1046, 58 
Ill Dec 795, 88 Ill 2d 342, cert den 102 SCt 
2285, 456 U.S. 1001, 73 LEd 2d 1295 
Ind —Williams v. State, 430 N.E 2d 759, app dism 103 
S a 33,459 U S 808, 74 L Ed 2d 47, reh den 103 
S Ct 479, 459 U S 1059, 74 L Ed 2d 626 

A prosecutor is not barred from con¬ 
sidering the wishes of the victim's fam¬ 
ily in determining whether to accept 
offered plea bargain in a case in which 
capital punishment is a possibility. 302 
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Moore v Gladden, DC Or, 275 FSupp 703, 
app dism , C A, 404 F 2d 936, cert den 89 S Ct 


30.2. Ill —People v Mack, 473 N E 2d 880, 85 Ill 
Dec. 281, 105 II! 2d 103 

31. US—US v Malcolm, C AN Y , 432 F2d 809 
Cal—Chadwick v Superior Court for Santa Barbara 
County, 164 Cal Rptr 864, 106 C A3d 108 
Conn—State v Moynahan, 325 A 2d 199, 164 Conn 
560, cert den 94 SCt 291, 414 US 976, 38 
LEd2d 219 

III—In re Guardianship of Angell, 167 N E2d 711, 26 
Ill App 2d 239, 82 A.L R 2d 770 
Ind—State v. Gillespie, App, 428 NE2d 1338 
Me—State v Reilly, 446 A 2d 1125 
Md—C.J.S. cited in Sinclair v State, 340 A 2d 359, 
369,27 Md.App 207, revd on oth grds and remd 
363 A.2d 468, 278 Md. 243 

Mich.—People v. Carmichael, 272 NW.2d 667, 86 
Mich App. 418 

Mo—State v. McIntosh, 333 S.W.2d 51 
N M —Maldonado v State, 604 P 2d 363,93 N M 670 
N.Y —People v Krstovich, 338 NY.S2d 132, 72 
M isc 2d 90. 

S.D.—State v Basham, 170 NW2d 238, 84 SD 250 
Vt.—In re J S, 436 A.2d 772, 140 Vt 230 
Wash.—State v Huson, 440 P.2d 192, 73 Wash 2d 660, 
cert den. 89 SCt 886, 393 US 1096, 21 L.Ed2d 
787. 

Protection of innocent 

(2) Or.—State v Wilson, 369 P.2d 739, 230 Or 251 
Pa—Com. v Miller, 422 A.2d 525, 281 Pa Super. 392 

Just convictions 

U.S —U.S. v. Sober, C A Pa, 281 F 2d 244, cert den 
81 SCt 167, 364 U.S 879, 5 LEd.2d 101 
Me.—State v. Conner, 434 A 2d 509 
NJ.—Keuper v. Wilson, 268 A 2d 760, 111 N J Super 
502. 

Judicial control 

US—US V Niedelman, D.CN.Y, 356 FSupp 979 
Colo—Cokley v People, 449 P2d 824, 168 Colo 52 
La.—Plaquemines Parish Commission Council v Perez, 
379 So 2d 1373 

Mich —People v. Potts, 207 N W.2d 170,45 Mich.App 
584. 

May not advise witness not to talk to defense 
counsel 

Pa.—Lewis v. Court of Common Pleas of Lebanon 
County, 260 A 2d 184,436 Pa 296 

Political and racial factors not to be considered 
NY.— People v Smith, 331 N.Y S2d 81, 69 Misc.2d 
746. 

Duty to seek justice 

U,S.—U.S v. Kelly, D.CMass, 543 F.Supp 1303, op 
supp 550 F.Supp. 901 

Md.—Powell v. State, 299 A 2d 454, 16 Md App 685 

No misconduct 

US—U.S v Pfingst, CANY, 477 F.2d 177, cert 
den. 93 S.Ct 2779, 412 U.S. 941, 37 L.Ed2d 400 
Miss —Culberson v State, 379 So 2d 499, cert den 101 
S.Ct 406, 449 US 986, 66 L.Ed2d 250, reh den 
101 SO. 903, 449 US. 1103, 66 LEd 2d 831 

Conflict of interest improper 
Pa —Com v Dunlap, 335 A-2d 364, 233 Pa.Super 38. 
SC—State v Capps, 275 S.R2d 872, 276 SC. 59 
Intelligently and impartially 
Pa.—Com v. Wiggins, 361 A2d 750, 239 Pa Super 
256. 

Public statements 

U S —U.S v Coast of Maine Lobster Co, Inc, C A 
Me., 538 F2d 899 

Unprofessional conduct 

Mass.—Com. v. St Pierre, 387 N.E.2d 1135, 377 Mass 
650. 

N.Y.—People v. Roseman, 433 N.YS.2d 174, 78 
A.D.2d 878. 

32. U S.—MacDonald v. Mustek, C A Cal., 425 F 2d 
373, cert den 91 S.Ct 54, 400 U.S. 852, 27 
L Ed2d 90 


459, 393 US 985, 21 LEd2d 446—Pollard v 
Roberts, DC Ark., 283 FSupp 248, affd 89 SCt 
47, 393 US 14, 21 L.Ed2d 14 
Cal —Reaves v Superior Court for San Joaquin County, 
99 Cal Rptr 156, 22 CA.3d 587 
Colo —DeLuzio v People, 494 P 2d 589, 177 Colo 389 
Ill—People v Lewis, 386 NE2d 910, 25 Ill Dec. 436, 
73 Ill App 3d 361. 

Ind—Palmer v State, 288 NE2d 739, 153 Ind App 
648 

Mich—People v Evans, 287 N.W2d 608, 94 Mich 
App 4 

NY—People v Krstovich, 338 N YS2d 132, 72 
Misc2d 90 

District attorney is not obliged to advise person 
under investigation or his counsel of any¬ 
thing 

U S —Matter of Austin, D.C N Y, 483 F Supp 334 
NY—People v Grossman, 230 N Y S 2d 852, 35 
Misc 2d 488 

33. NY.—People v Lofton, 366 NYS2d 769, 81 
Misc.2d 572 

§ 14(2).-After Judgment 
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35.65. N Y —People v Sinclair, 283 N Y.S 2d 974, 28 
AD 2d 183 

Representation of state where probation viola¬ 
tion 

Fla—Carwise v State, App 5 Dist., 449 So.2d 943 

36.5. Duty to intervene against summary pun¬ 
ishment by police officers 

US—Wilkinson v Ellis, DC Pa, 484 F.Supp 1072 
37. Assurance of judicial clemency 
DC—U.S v Paiva, DC, 294 FSupp 742. 

43.5. Pa.—Com v Peacock, 179 A. 907, 118 Pa.Su- 
per 168 

Wis —State ex rel Zebel v Municipal Court of Milwau¬ 
kee County, 190 N W 121, 179 Wis 195, reh den 
191 NW 565, 179 Wis 195 

44. N Y.—People v Ward, 323 NYS.2d 316, 37 
AD 2d 174 

45. Held not entitled to writ of error 

Colo—People v Hernandez, 395 P.2d 733, 155 Colo. 
519 

47. NC—State v Hams, 180 SE.2d 29, 10 NC. 
App 553, app after remand 183 S E.2d 864, 12 
N C App 576. 
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51. Ky.—Asher v Mills, 421 S W 2d 78 

53. N.Y—People v Houston, 297 NYS2d 349, 31 
A D.2d 777—People v Holcombe, 311 N Y.S 2d 
796, 34 A.D.2d 728—People v Ceno, 312 NY 
S 2d 596, 34 AD 2d 1095 

§ 15(1). -Civil Actions and Pro¬ 

ceedings 

53.50. Anz—Cochise County ex reL Riley v Good, 
453 P.2d 544, 9 Anz.App 448. 

Cal—Safer v Supenor Court of Ventura County, 124 
Cal Rptr. 174, 540 P.2d 14, 15 C.3d 230 
La —Franks v. Mercer, App, 401 So 2d 470 
Mmn —St. George v St George, 304 N.W 2d 640 
Tex —Derrick v County Bd. of Ed of Donley County, 
Civ App, 374 S.W 2d 259, err dism —Texas Dept 
of Public Safety v Hicks, Civ.App., 439 SW2d 
894 

Representative of judge and comity 
Anz—Fenton v. Howard, 575 P.2d 318, 118 Anz 119 
Wash—Neal v Wallace, 550 P.2d 539, 15 Wash App 
506. 

54. N M.—-Smith v. Martinez, 631 P.2d 1308, 96 
N.M 440 
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Wash—Fisher v Clem, 607 P2d 326, 25 Wash App 
303 

WVa—State ex rel. Robinson v Michael, 276 SE2d 
812. 

Wyo —School Dist No 9, Fremont County v. District 
Boundary Bd In and For Fremont County, 351 
P 2d 106 

Conflict of interest not shows 
NY—People v. Schiraldi, 400 NYS2d 472, 93 
Misc2d 343. 

55. Tex—Smith v State, 328 SW2d 294, 160 Tex 
256. 

56. Tex—Ward County v King, Civ App., 454 
SW 2d 239, err. dism 
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57. Anz.—Cochise County ex rel Riley v. Good, 453 
P 2d 544, 9 Anz. App. 448 

Authority under resolution 
Neb—Lincoln County v Evans, 173 NW2d 365, 185 
Neb. 19. 

59. Ark—Goodwin v State ex rel. Whittington, 360 
S W 2d 490, 235 Ark. 457. 

Idaho—State ex rel Raman v. Fox, 594 P.2d 1093, 100 
Idaho 140 

63. Stipulation 

(3) Express authority required. 

Neb.—State ex rel Goodsdl v, Tunnicliff, 98 N.W.2d 
710, 169 Neb 128 
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66.5. Kan.—Wheeler v Wheeler, 414 P.2d 1, 196 
Kan 697. 

67. Release of debt 

Ill.—:In re Moyer’s Estate, 267 N E.2d 713, 132 Ill. 
App 2d 915 

713. US—US V. Darnel, Urbahn, Seelye and Full¬ 
er, DC Ill, 357 F.Supp. 853 

A United States attorney has been 
held without authority to bind the 
government in financial matters or to 
dispose of government property. 735 

73.5. US—US. V. Fallbrook Public Utility Dist, 
DC Cal, 165 F.Supp. 806. 

He has been held without power to 
waive any conditions or limitations im¬ 
posed for suits against the United 
States. 785 

78.5. U S —City of New York v. McAllister Bros., 
Inc, D.CNY., 177 FSupp 679, affd., CA. f 278 
F.2d 708 
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80.5. U.S —U.S v. Gila River Puna-Mancopa Indian 
Community, CA.Anz., 391 F.2d 53 

Salt River Pima-Mancopa Indian Community v 
Arizona Sand & Rock Co, D C Ariz., 353 F Supp. 
1098. 

N.D.—Lyngstad v Roy, 111 N.W 2d 699. 

§ 15(2).-On Review 

82.5. Tex—Ward County v, Lee Moor Contracting 
Cb, Civ App., 319 SW 2d 398. 

§ 16. Liabilities for Official Acts, 
Negligence, or Misconduct 

Library References 
Modem Legal Forms Oh. 16, 
Bonds. 
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87.50. U S —Imbler v Pachtman, Cal. 96 S a. 984, 
424 U S. 409, 47 L Ed2d 128 
Ga— Pams v. Slaton, 205 SE.2d 67, 131 Ga App 92 
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Iowa—Blanton v Barrack, 253 N W 2a iZt 
NY —Carpenter > C«> of Rnchtt^:, 324 NYS2: 

591, 67 M»c 2d 832, affd 335 \ YS2d 255 
Ohio—Bertram v Richards, ’5% N E2d 2?"2, 49 Ohsc 
App2d 3, 3 OO3d 89 
Pa.—Hardy v Kirchncr, 59 Lane Rev *5 
Wash — Lovendge v Schillberg, 561 P 2d 1HT r 
Wash App 96 

Purpose 

Ind —Foster v New, App, 4CT N E 2d 271 
N Y —Broughton v Oty of New York, 39S N Y S 2d 
397, 91 Misc 2d 543, app dism. Sup, 4C8 N Y 
S.2d 186, 95 Misc2d 807. 

N C.—Mazzuceo v North Carolina Bd of Medical 
Examiners, 228 S E 2d 529, 31 N C App 47, cert 
den, 230 S.E2d 676, 31 NC App 47 

Vmtinmml* 

US— Fern v Ackerman, Pa, 100 SCt 402, 444 US 
193, 62 L.Ed 2d 355, on remand 411 A 2d 213, 488 
Pa. 113. 

Carisberg v Gatzek, D.CCal, 442 FSupp S13 

Time of determination 

Wis —Riedy v Sperry, 265 N W 2d 475, 83 Wjs 2d 158 

Good faith 

U.S.—Wilson v Winstead, D C Tenn, 470 F Sapp 263 

88 . U.S.—Beard v Udail, C A Anz., 648 F 2d 1264— 
Johnson v Granholm, C A Mich, 662 F 2d 449, 
cert den 102 SCt 2933, 457 US 1120, 73 
L Ed2d 1332. 

Golden v Smith, DC Or, 324 F Supp 727— 
Ames v. Vavreck, D.C Minn., 356 F Supp 931— 
Smallwood v US, DC.Mo. 358 FSupp 398, 
affd., C.A, 486 F.2d 1407—Zcra v. Tepper, DC 
Vt, 358 F Supp 963—Williams > HaJpenn, D C 
NY., 360F.Sapp. 554. 

Colo.—McDonald v. Lakewood Country Club, 461 P 2d 
437, 170 Colo 355 

D.C —DeUums v Powell, CA, 660 F2d 802, 212 
U.S App.D C 403 

Iowa—Burr v. City of Cedar Rapids, 286 N.W 2d 393 
Mich—Bkss v Williams, 166 NW2d 520, 15 Mich 
App, 228. 

Mont—State ex nd. Dept of Justice v District Court of 
Eighth Judicial Dist. In and For Cascade County, 
560 P,2d 1328, 172 Mont 88—Sockney v State, 
County of Missoula, 636 P.2d 860, 195 Mont. 415 
Neb —Koepf v York County, 251 N W.2d 866, 198 
Neb. 67, 90 A.L.R.3d 1205. 

N.M —Tones v. Glasgow, App., 456 P.2d 886, 80 N M 
412. 

N.Y.—Carpenter v. City of Rochester, 324 N.Y.S 2d 
591, 67 Misc,2d 832, affd 335 NYS2d 255, 39 
A .DJd 1015. 

Ohio—Bertram v Richards, 358 N E2d 1372, 49 Ohio 
App.2d 3, 3 0.0 3d 89. 

Okl.—Powell v Seay, 553 P.2d 161 
Pa.—Hardy v. Kirthner, 59 LancRev 85 
Wash.—Credman v. Svennmg, 410 P2d 606, 67 
Wasb.2d 882. 

Errors in determination of law or fact 

(2) Other instances. 

U.S.—Lundblade v. Doyle, D.GI11., 376 F.Supp 57 

Under dvil right acts, etc. 

(1) Immunity from liability of district and prosecut¬ 
ing attorneys under the civil rights acts is discussed in 
GJJS. Civil Rights § 239. 

Liability not shown 

U.S.—Simons v. O’Connor, D.C N.Y, 187 F Supp. 702 
Iowa—Moser v Black Hawk County, 300 N W 2d 150 
Mere excess of jurisdiction 
Vt.—Polidor V. Mahady, 287 A 2d 841, 130 Vt 173 
Exercise of discretitm 

U.S.—Fleetwood v. Thompson, DC Ill, 358 FSupp 
310. 

Ind.—Foster v. Pearcy, 387 N E2d 446, 270 Ind. 533, 
cert. den. 100 S.Ct. 1646,445 U.S 960, 64 L.Ed 2d 
235, 


Immune if activities are within outer perimeters 
of duties 

L S—Bc**js * Beaxr.er, DC Ind 399 FSapp 999 
D C —Gray v BcJ, D C , 542 F S-?p 92", a ffn C A, 
" 2 F 2d 49C, 229 US App DC cert den 104 
SO I593, 4c5 L S HOT. 80 L Ed 2d 125 
Immunity extends to staff 
Ind —Foster \ Pearcy, 38" V E 2d 446. Z~Q In d 533 
Cert der. 100 S Ct 1646, 445 U S 966, 64 L Ed 2d 

Oii-P:nei: i Seay. 560 P2d 555 

Qualified immunity when acting as investigator 

US—J D Pflaumer, Inc v US Dept of Justice, 
DC Pa., 450 FSupp 1125 
Ala —Jones v Benton, 5"3 So 2d 307 
N Y—Cunningham \ State, 422 NY’S 2d 497, 71 
AD 2d 183 

89. U S —Madison \ Gerstein, C A Fla., 440 F 2d 
33S 

Neo —Koch v Gnmmmger, 223 N W 2d 833, 192 Neb 
"06, "9 A L R 3d 874 

V Y —Zimmerman v City o r New Y'ork. 276 N Y S 2d 
"A, 52 Misc2d "9" 

Evil motives 
(2) Other statements 

Pa —Zeger v Hamson, 25 D & C 2d 60 
Federal prosecutor absolutely immune 
US—F.ood V Harrington, CACal, 532 F2d 1248 
At common law 

\ Y’ —Broughton v City of New Y'ork, 398 N Y S 2d 
397, 91 Misc 2d 543, app dism, Sup., 408 NY 
S 2d 186, 95 Misc 2d 807 
Liability for deputy not shown 
Ind—Foster v Pearcy, 3S7 NE.2d 446, 270, Ind 533 
Cert den 100 S Ct 1646, 445 U S 960, 64 LEd.2d 
235 
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90. U S —Link v Greyhound Corp, D C.Mich , 288 
FSupp 898—King v Rouse, DC.Va^ 316 
FSupp 1039—Burak v Sprague, D.GPa., 335 
F.Supp 347—Muhammed v Cobum, DCNJ, 
535 F.Supp 736 

Cal —Lipman v Brisbane Elementary School Dist., 11 
Cal Rptr 97, 359 P 2d 465, 55 C 2d 224. 

Colo —McDonald v Lakewood Country Club, 461 P 2d 
437, 170 Colo 355 

DC—Apton v. Wilson, CA, 506 F2d 83, 165 US 
App D.C 22 

Ga.—Williams v Dykes, 317 SE2d 661, 170 Ga.App 
665 

Kan—Sampson v Rumsey, 563 P.2d 506, 1 Kan 
App 2d 191 

La—Hall v City of New Orleans, App, 385 So 2d 
1253, writ ref, Sup., 393 So 2d 739 
N.M—Candelaria v Robinson, App, 606 P.2d 196, 93 
NM 786 

N.Y—Hill v. Gold, 362 N.Y S2d 328, 79 Misc 2d 
1055 

N C—State ex rel. Jacobs v Sherard, 243 SE.2d 184, 
36 N.C.App 60, cert den, 246 S.E2d 12, 295 
NC 466. 

Vt—Polidor v. Mahady, 287 A 2d 841, 130 Vt. 173 
Wis —Riedy v Sperry, 265 N W.2d 475, 83 Wis.2d 158 
Absolnte immunity 

US—White V Bloom, CAMo, 621 F2d 276, cert 
den 101 SQ 533, 449 US 995, 66 L Ed 2d 292 
and 101 S Ct 882, 449 U.S 1089, 66 L.Ed 2d 816, 
App after remand 649 F 2d 560, on remand D C, 
579 F Supp 1045—McMillian v City of Rockmart, 
CAGa., 653 F2d907 

DC—Gray v Bell, DC., 542 F.Supp 927, affd CA., 
712 F.2d 490, 229 U.S.App D.C 176, cert, den 104 
SCt 1593, 465 US 1100, 80 LEd.2d 125 
Fla —Berry v. State, App, 400 So.2d 80. 

Ind —Foster v Pearcy, 387 N.E.2d 446, 270 Ind. 533 
Cert. den. 100 S Ct 1646,445 U.S 960, 64 LEd 2d 
235 

Kan.—Knight v. Neodesha, Kan., Police Dept, 620 
P 2d 837, 5 Kan App 2d 472 


Me —Ingraham > University of Maine at Orono, 441 
A 2d 691 

M:nn— Brown * Dayton Hudson Corp, 314 NW2d 
210 

N Y —Whitmore v City of New York, 436 N Y S 2d 
323, SO A D 2d 638 

NC—State ex rel Jacobs v Sherard, 243 SE2d 184, 
36 NC App 60, cert den, 246 SE2d 12, 295 
NC 466 

91. U S —Wilkinson v Ellis, D C Pa., 484 F Supp 
10"2 

N J —Cashen v Spann, 334 A 2d 8, 66 N J 541, cert 
den 96 S Ct 48, 423 U S 829, 46 L Ed 2d 46, on 
remand 364 A 2d 21, 143 N J 560, affd 376 A 2d 
186, 150 N.J Super 500, revd on oth grds 389 
A 2d 969, 77 NJ 138 

91.5. Liability for unlawful arrest 
US—Weathers v Ebert, CAVa, 505 F2d 514, cert 
den 96 S Ct. 1480, 424 U S 975, 47 L Ed 2d 745 

92. US—Elsberry v Haynes, DC Okl, 256 FSupp 
735 

93. US— Bauers v. Heisel, CA.NJ, 361 F2d 581, 
cert den 87 S.Ct. 1367, 386 US 1021, 18 LEd,2d 
457 

Lusk v Hanrahan, DC III, 244 FSupp 539 

Beyond ethical conduct 

Ind—Foster v Pearcy, 387 NE2d 446, 270 Ind 533, 
cert den 100 SCt. 1646, 445 US 960, 64 LEd.2d 
235. 

94. U S —Beard v Udail, C A Ana., 648 F Supp. 341 
—Link v Greyhound Corp, D C Mich, 288 
FSupp 898—Brown v. Charles, DC Wis, 309 
FSupp. 817—Haaf v Grams, DC Minn, 355 
FSupp. 542 

US v Andreadis, DCNY, 234 F2d 1264 
Cal—Lipman v Brisbane Elementary School Dist, 11 
Cal Rptr 97, 359 P 2d 465, 55 C 2d 224 
D.C—Dellums v Powell, CA, 660 F.2d 802, 212 
U.S App DC 403 

Iowa—Blanton v Bamck, 258 N.W.2d 306 
Ky —Dugger v Off 2nd, Inc., App., 612 S.W.2d 756 
La—CJJS. cited in Foster v Powdnll, 463 So 2d 891, 
893 

Cner v City of New Orleans, App, 365 So 2d 
35 

Or—In re Rook, 556 P2d 1351, 276 Or 695. 

Vt.—Polidor v Mahady, 287 A 2d 841, 130 Vt 173— 
Levmsky v Diamond, 442 A 2d 1277, 140 Vt 595 
Wash —State v Cameron, 633 P 2d 901, 30 Wash App 
229 

Question of fact 

US—Haaf v Grams, DC Minn, 355 FSupp 542. 
Conduct imputed to district attorney 
N Y —People v Churba, 353 N Y S.2d 130, 76 Misc 2d 
1028. 

Libel 

Ind—Foster v. New, App, 407 NE.2d 271 
94.5. U S.—Madison v. Purdy, GA Fla., 410 F 2d 99, 
app after remand 440 F.2d 338 
Rousselle v Perez, D.C La, 293 FSupp 298 
N Y —Broughton v City of New York, 398 N Y S 2d 
397, 91 Misc.2d 543, app dism, Sup., 408 N Y 
S.2d 186, 95 Misc 2d 807. 

Tenn —Willett v Ford, App, 603 S W 2d 143. 

Police investigative action 
US—Jacobson v Rose, CANev, 592 F2d 515, cert 
den 99 SCt 2861, 442 US 930, 61 LEd 2d 298 
Minn—Ames v Vavreck, D.C Minn., 356 FSupp 931 
N Y —Drake v City of Rochester, 408 N.Y S 2d 847, 
96 Misc 2d 86. 

Defense of good faith and reasonable probabili¬ 
ty 

US—Moms V. Danna, D.C Minn., 411 FSupp 1300, 
affd, C.A, 547 F.2d 436 

Minn —Ames v Vavreck, D.C Mran, 356 F Supp 931 

Tort liability 

Hawaii—Orso v City and County of Honolulu, 534 
P 2d 489, 56 Haw 241 
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N M —Candelaria v Robinson, App., 606 P 2d 196 93 
N M 786. 

Abuse of process 

N Y—Cunningham v State, 431 N Y S 2d 178, 77 
A D 2d 759, mod on oth grds, 422 N E 2d 821 
53 N Y 2d 851, 440 N Y S.2d 176 

False, inflammatory public state¬ 
ments are not within the prosecutorial 
function and hence such allegations 
might strip the prosecutor of absolute 
immunity in an appropriate case. 9410 

94.10. US—Waller v Butkovich, DCNC, 584 
FSupp 909 
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95. U.S—Marty’s Adult World of New Britain, Inc 
v Guida, D.CConn, 453 F.Supp 810 

NY—Broughton v City of New York, 398 N Y,S2d 
397, 91 Misc 2d 543, app dism 408 N Y S 2d 186, 

95 Misc 2d 807 

96. US—Robichaud v Ronan, C.AAnz, 351 F2d 
533 

Friedman v. Younger, D.CCal, 282 FSupp 
710. 

NJ.—Cashen v Spann, 334 A 2d 8, 66 N J 541, cert 
den 96 S.Ct 48, 423 US 829, 46 L Ed 2d 46, on 
remand 364 A 2d 21, 143 N J Super 560, affd 376 
A 2d 186, 150 NJ Super 500, revd on oth grds 

389 A.2d 969, 77 NJ 138 

N Y.—Drake v. City of Rochester, 408 N.Y S 2d 847, 

96 Misc.2d 86 

97.5. Excess compensation 

(2) Other instances 

Ga—Gwinnett County v Archer, 118 SE2d 97, 102 
Ga-App. 813 

Ky —Fannin v. Davis, 423 S W 2d 235. 

3.5. U.S—Madison v Gerstem, C.AFla, 440 F2d 
338 

C. M Clark Ins Agency, Inc v Reed, D C Tex, 

390 FSupp 1056 

Alaska—Davis v. Superior Court, 580 P.2d 1176 
State’s attorney responsible for professional 
acts of assistants 

Ill—People v Dread, 327 NE2d 175, 27 Ill App 3d 
106 

NY.—Drake v City of Rochester, 408 N.YS2d 847, 
96 Misc 2d 86. 

Liability imposed for mismanagement 

Alaska—Davis v. Superior Court, 580 P 2d 1176 

§ 17. Criminal Responsibility 

6. Pa.—McGinley v Scott, 164 A 2d 424,401 Pa. 310 
Activities stupid and unreasonable not criminal 
N.Y.—People v Mackell, 366 N.Y S.2d 173, 47 A.D 2d 

209, motion den 335 N.E.2d 863, 36 NY 2d 964, 
373 N.Y.S.2d 561, afTd. 351 N E 2d 681, 40 N Y 2d 
59, 386 N.Y.S.2d 37, motion den. 386 N.Y S 2d 
356, 53 A.D2d 880 

Indictment sufficient 

N Y.—People v D’Arcy, 359 N.Y S 2d 453, 79 Misc 2d 
113. 

Evidence sufficient to sustain conviction 

Md—Green v. State, 337 A.2d 729, 25 Md App. 679. 
Evidence insufficient to sustain convictions 
N Y.—People v Mackell, 366 N Y.S.2d 173, 47 A D 2d 
209, motion den 335 NE2d 863, 36 NY 2d 964, 
373 N.Y S.2d 561, affd 351 N.E 2d 684, 40 N.Y 2d 
59, 386 N.Y.S 2d 37, motion den. 386 NYS.2d 
356, 53 A.D2d 880. 

Reprimand warranted 

S.C.— Matter of Jolly, 239 S.E.2d 490, 269 SC 668 
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7, When offense commences 

(1) Or-State v. Langley, 323 P.2d 301,214 Or. 445, 
cert. den. 79 SCt. 45, 358 U.S 826, 3 LEd.2d 66 


(2) Or—State v Langley, supra. 

(3) Or—State v Langley, supra 

Knowledge of violation of law 

(1) Or—State v Langley, supra 

Indictment 

(1) Indictment charging failure to prosecute need not 
name any particular person whom prosecutor failed to 
prosecute 

Or—State v Langley, 323 P2d 301, 214 Or 445, cert 
den 79 SCt 45, 358 US 826, 3 LEd2d 66 

(2) Or —State v Langley, supra. 

Evidence held admissible 

(1) Or—State v Langley, 323 P.2d 301, 214 Or 445, 
cert den. 79 SCt 45, 358 U.S 826, 3 L Ed 2d 66 

(2) Or —State v Langley, supra. 

(3) Or —State v Langley, supra. 

Evidence held inadmissible 

Or —State v. Langley, supra. 

Evidence held to sustain conviction 

Or —State v Langley, supra 

Instruction held properly refused 

Or —State v Langley, supra 

Question for executive and people 

US—Pugach v Klein, DCNY, 193 FSupp 630 

§ 19(1). In General 
Library References 
District and Prosecuting Attor¬ 
neys @=*5. 
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26. Iowa.—Norland v Worth County Compensation 
Bd „ 323 N W 2d 251 

N Y —Broome County v. Board of Ed. of Central 
School Dist No 1, Town of Vestal, 317 N.Y.S 2d 
486, 65 Misc.2d 418 

Validity of statutes 

( 4 ) N Y —Francis v. Mulholland, 449 N Y S.2d 848, 
113 Misc.2d 821 

Salary for period of suspension 
Okl —Board of County Cora’rs of Seminole County v 
Hutchison, 400 P.2d 176 

27.5. Particular statutes construed 

(1) Statute providing minimum salary level. 

NY—Harvey v Fmnick,, 452 NY.S2d 941, 88 

A D 2d 40, affd. 443 N E 2d 908, 57 N.Y.2d 522, 
457 NYS2d 434. 

(2) Violation of statute prohibiting private practice as 
not forfeiting salary. 

Cal.—Madera County v Gendron, 31 CalRptr. 302, 
382 P2d 342, 59 C2d 798, 6 A.Lipd 555. 

(3) County attorney’s duty to foreclose tax sale certif¬ 
icates 

Neb —State ex rel. Nebraska State Bar Ass’n v. Holsch- 
er, 230 NW.2d 75, 193 Neb 729. 

29. Fla.—Musleh v Marion County, 200 So.2d 168 
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30. Fiscal court 

(2) Other matters 

Ky.—Dennis v. Rich, 434 S W.2d 632. 

County attorney 

Ga —Richmond County v Pierce, 215 S E 2d 665, 234 
Ga. 274. 

NY—Broome County v. Board of Ed. of Central 
School Dist. No 1, Town of Vestal, 317 N.Y.S.2d 
486, 65 Misc.2d 418. 

Compensation review 

Iowa—Norland v. Worth County Compensation Bd.„ 
323 N W.2d 251 

31. Pa.—Weaver v. Tracy, 436 A 2d 253, 62 Pa. 
Cmwlth. 271. 

35. Ky.—Funk v. MUliken, 317 S.W 2d 499. 

36. Pa—Com ex rel Specter v. Martin, 232 A.2d 
729, 426 Pa, 102. 
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§ 19(2). -Criminal Prosecutions 

page 690 

56. Recovery by county of fees illegally re¬ 
ceived by county attorney 
Ky — Webster County v. Vaughn, 365 S.W 2d 109. 

62.5. Fees only for services performed 

Ky—Webster County v Vaughn, 365 S W.2d 109. 

page 692 

95. Ill—People v Nicholls, 374 N E.2d 1§4, 15 III 
Dec 759, 71 m.2d 166 

In other jurisdictions the duty of 
prosecutor militates against making 
his compensation depend upon their ob¬ 
taining convictions. 983 

98.5. NJ.—Bonnet v. State, 357 A 2d 772, 141 NJ. 
Super 177, affd 382 A_2d 1175, 155 NJ Super 
520 

§ 21. Expenses 

page 696 

51. County attorney 

N Y —Broome County v. Board of Ed. of Central 
School Dist No. 1. Town of Vestal, 317 N.Y.S.2d 
486, 65 Misc 2d 418. 

53. Ark—Munson v. Abbott, 602 S.W.2d 649, 269 
Ark. 441 

56. Ky —Funk v Milliken, 317 S W 2d 499. 

57. Ky.—Funk v. MUliken, 317 S W.2d 499 

58. Ky —Funk v Milliken, 317 S W 2d 499 

page 697 

60. Colo.—Johns v. Miller, 594 P.2d 590, 42 Colo. 
App. 97. 

Ky —Funk v Milliken, 317 S W.2d 499. 

61. Ky —Funk v Milliken, 317 S W 2d 499. 

A prosecuting attorney has been 
held entitled to other expenses. 615 

61.5. Expenditure for textbooks 

Ky.—Funk v Milliken, 317 SW2d 499. 

Dues for attending state school 

Ky.—Funk v Milliken, 317 S W.2d 499. 

62. Ark.—Munson v. Abbott, 602 SW 2d 649, 269 
Ark 441. 

§ 22. Additional Allowance and Ex¬ 
tra Compensation 

page 698 

68. NY—Bates v Steuben County, 448 N.Y.S.2d 
625, 113 Misc 2d 68 

Change of compensation during term of office 

(4) Other statement. 

Ind —State ex reL Schuennan v. Ripley County Coun¬ 
cil, 395 N.E.2d 867, 182 IndApp 616. 

Me— Paine v. States 258 A.2d 266. 

Pa.—Ferguson v Wagner, 403 A.2d 1314, 486 Pa. 93. 

Constitutional mgyimmn 

Ind —Loos v Long, App, 416 N E.2d 874 

Ky —Com. ex rel. Hancock v Davis, 521 S.W.2d 823 

page 699 

76. Not entitled to hearing 
Colo-Johns v. MiDer, 594 P.2d 59a 42 Colo App 97 
79. Miss.—Sparkman v. Hinds County Welfare Dept., 
246 So.2d 558. 

page 700 

82. Excess fines and forfeitures provision valid 

Ky—Com. ex rel. Hancock v. Davis, 521 S W.2d 823. 
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§ 25 DISTRICT AND PROSECUTING ATTORNEYS 


Page 700 

§ 25. -Allowance, and Payment 

or Collection 

page 703 

29. NY —Menoudakos v Crtv of New Ycik, 425 
NYS2d 860, 74 AD2d 897 

§ 27. Definitions and Distinctions 

page 706 

6330. Ark—Owen v. State. 565 SW.2d 6C7, 263 
Ark 493 

page 707 

65. Deputy attorney general not required to take oath 
at district attorney 

Pa.—Com v Wheeler, 189 A 2d 293, 200 Pa.Super 
284 

$ 28(1). Deputies and Assistants in 
General 

Library References 

Criminal Law <s=>639(2, 4 y 5); 
District and Prosecuting At¬ 
torneys <3=3. 

6630. Ill—People ex rri. Barrett v Board of Com'rs 
of Cook County, 297 NE.2d 307, II Ill App 3d 
666 

Md,—Lykins v State, 415 A.2d 1113, 288 Md. 71 
Miss.—Wilson v. State, 234 So 2d 303. 

NJ.—State v. Travis, 308 A.2d 78, 125 NJ Super 1, 
affd 336 A,2d 489, 133 N.J.Super 326 
(Md.—State ex rel Blankenship v Atoka County, 4S6 
P,2d 537 

Statute construed 

BL—In re Mortimer, 358 N E2d 92, 3 IllDec 92, 44 
IU.App.3d 249. 

Mont—State v. Poncelct, 610 P.2d 698, 187 Mont. 528 
Vt—Petition of Dusabkm, 230 A 2d 797, 126 Vt 362 

Literal construction 

Fla.—Austm v. State ex rel Christian, 310 So 2d 289. 
6635. IB.—Annentrout v Dondanville, 385 N.E 2d 
829, 24 III Dec. 688, 67 IU.App.3d 1021. 

66.70. U.S—Matter of Special September 1978 
Grand Jury (II), C.A.IH, 590 F 2d 245, cert den 
99 S.Ct 2162, 441 U.S 944, 60 L.Ed.2d 1045 
CaL—Hicks v. Orange County Bd. of Snp’rs, 138 Cal 
Rptr, 101, 69 C A3d 228. 

^^pacial prosecutor 

U.S.—U.S V. Nixon, Dist.Cd., 94 S.Ct 3090, 418 US 
683. 41 LEdL2d 1039 

Pa.—Gwnm v. Kane, 348 A.2d 900, 465 Pa 269 
Wash—Hoppe v. King County, 622 P2d 845, 95 
Wash 2d 332 

67. HI—Matter of McNulty, 377 N.E 2d 191, 18 
IB.Dec. 38, 60 01.App.3d 701 

Statutory changes 
(3) Other marten. 

Fla.—Advisory Opinion to the Governor, 201 So. 2d 
446. 

N.Y —Henry v. Nolo, 407 N.E.2d 1329, 50 N Y 2d 816, 
430 N Y.SJd 32. 

€13. US.—Haiceg v. Brown, D.CIU, 512 F.Supp 
788. 

Ga.— CJS. quoted in Mach v. State, 135 S.E.2d 467, 
470, 109 Ga-App. 154. 

EL—Annentrout v Dondanville, 385 N.E.2d 829, 24 
HLDec 688, 67 IB.App.3d 1021 
Mm.—Evans v. State, 315 So. 2d 1. 

Power held not available 
Pa.—Smith v. GaUagber, 185 A 2d 135, 408 Pa 551 
67JG. Ga.—State v. Cook* 323 S.E.2d 634, 172 Ga. 
App. 433. 

61 Md-—Carr v. State, 437 A.2d 238, 50 Md App 
209. 


\ J-Cet^T * Bv’re. 15* K2d ZV. 3’ \J 320- 
Arr iiati:*? vf B.g‘e> 259 Aid 213, 55 NJ 53 
\ ^ —Pfcjric . Aposne, i:4 N y S 2d 101. 30 Mac 2d 

<r« 

Absent express authorization 

NJ—Cetruio * Bvme. 150 A 2d 1ST, 55 NJ Super 
194, affd 15” A 2d 29”, 32 \ J 32C 

Purpose of statute 

N J —Brennan ■* Byrne, 15" A 2d 303, 31 NJ 333 

Tenure 

L S —Carson s Russell. C A Fla , 602 F 2d 714 
Fla —Caron \ State, App, 2‘ T 5 So 2d 603 
N Y —Des Pres v Niagara Count) Bd of Sap’rs, 236 
N Y S 2d 484, 37 Misc 2d 1087 

Appointment justified 

V. —Petition of Dusablcn, 230 Aid 126 Vt. 362 

Governor without authority 

Fla —Austm v State ex rel Christian, 310 So 2d 289 

Broad powers 

NJ—Roller* \ Lordi, 369 A.2d 952, 146 NJ Super 
297 
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68.10. N J —Cetrulo v Byrne. 157 A 2d 297, 31 NJ 
320—Bezich \ Board of Chosen Freeholders of 
Camden County, 259 A 2d 1, 55 NJ 24 

70. As to salary in some counties 
NJ—Cetrulo v Byrne, 150 A 2d 287, 55 NJ Super 
199, affd 157 A.2d 297, 31 NJ. 320 
70.40. Ga—Mach v State, 135 SE2d 467, 109 Ga. 
App 154 

III—In re Appointment of Special State’s Attorneys, 
356 NE2d 195, 1 IllDec 195, 42 HIDecJd 176 
NJ—Cetrulo v Byrne, 157 A 2d 297, 31 NJ. 320 
Appointment valid 

Pa—Gwrnn v Kane, 348 A 2d 900, 465 Pa. 269 

76. Pa.—Com v Fabrrao, 176 A2d 142, 197 Pa Su¬ 
per 45 

page 709 

77. NY—Berger v Carey, 383 N.Y S.2d 171, 86 
Misc 2d 727. 

79. Md—State v. Ensor, 356 A2d 259, 277 Md 529. 
81. US—Hawthorne v US., DC Cal., 449 FSupp 
1048 

page 710 

85.5. Quasi-judicial officer 
N Y —Schanbarger v Kellogg, 315 NYS2d 1013, 35 
AD2d 902, cert den. 92 S Ct. 944, 405 US 919, 
30 L Ed 2d 789 

Pa.—Com. v Pfaff, 384 A 2d 1179, 477 Pa. 461 

87. Payroll purposes 

Okl—State ex rel Blankenship v Atoka County, 456 
P.2d 537 

Appointment of second special county attorney 
void 

Kan—State ex rel Aylward v Kerns, 502 P,2d 639, 
210 Kan 579 

90. Part-time deputy district attorneys 

Colo—Johns v Powell, 532 P 2d 971, 35 Colo App 

108 

Number of investigative personnel 
NJ— Rollen v. Lordi, 369 A.2d 952, 146 NJ.Super 
297. 

91. Colo—Johns v Powell, 532 P.2d 971, 35 Colo 
App 108 

NJ.—Bezich v Board of Chosen Freeholders of Cam¬ 
den County, 259 A 2d 1, 55 NJ. 24—Application 
of Bigley, 259 A2d 213, 55 N J 53. 

§ 28(2). Private Assistants 

page 711 

99.50. Ohio—State v Hartzell, 185 NE,2d 88 


99.55. U S —CJJ5. cited in Powers v Hauck, C A 
Tex, 399 F 2d 322, 325 

Ala —Johnston v State, 200 So 2d 661, 44 Ala. App 19 
Conn -State v Milio, Cir A D , 227 A 2d 567, 4 Conn 
Cir 164, certification den, 226 A 2d 522, 154 
Conn 744 

Ga—Ferguson v State, 131 SE2d 538, 219 Ga 33, 
cert den 84 SCt 210, 375 US 913, 11 LEd2d 
152 

Mo —State v Hunt, App, 352 S W 2d 57 

1. III.—People v Famsley, 293 N E 2d 600, 53 IB 2d 

537 

Mo—Stale \ Moms, 470 S W 2d 467 

Mont —State \ Moran, 384 P 2d 777, 142 Mont 423 

2. Okl —Dale v State, Cr, 449 P 2d 921 
Private counsel improper on appeal from disor¬ 
derly person conviction 

N J —State v Vaughner, 185 A 2d 227, 76 NJ Super 
594 

Statutes held not to bar participation 

S.C.—State V Addis, 186 SE2d 415, 257 SC 482 

3. Ark—Owen v State, 565 SW2d 607, 263 Ark. 

493 

4. NC—State v Best, 186 SE.2d 1, 280 N.C 413 

5. Ala—Streeter v State, 177 So 2d 826, 278 Ala 

272, cert, den 86 SCt 651, 382 US 1028, 15 
L Ed 2d 541 

Ark.—Owen v State, 565 S.W2d 607, 263 Ark 493 
Ill —People v MiBer, 148 N.EJd 455, 13 H1.2d 84, cert, 
den, 78 S Ct 1394, 357 U.S 943, 2 L Ed.2d 1556, 
reh den 79 S.Ct 18, 358 US 859, 3 LEd 2d 94, 
cert den 80 S a 1618, 363 U.S. 846, 4 L.Ed.2d 
1729, reh den 81 S Ct 37, 364 U S. 859, 5 L.Ed 2d 
81—People v. Famsley, 293 NE2d 600, 53 Ill 2d 
537 

People ex rel Poole v. Tucker, 152 N.R2d 607, 
18 HI App.2d 546 

NC—State v. Best, 186 SE.2d 1, 280 NC. 413. 

S.C—State v Addis, 186 SE2d 415, 257 SC. 482 
Tex—Lopez v. State, Cr, 437 SW2d 268—Ex parte 
Powers, Cr, 487 S.W2d 101. 

W Va— State ex rel Matko v Ziegler, 179 SE2d 735, 
154 WVa. 872 
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9. Ala.—Owens v State, 109 So.2d 144, 268 Ala. 506 
Ill —People v Mdler, 148 N.E 2d 455,13 HI 2d 84, cert 
den, 78 S Ct 1394, 357 US 943, 2 L Ed 2d 1556, 
reh. den. 79 S.Ct 18, 358 U S. 859, 3 L-Ed 2d 94, 
cert den 80 SCt 1618, 363 US 846, 4 L.Ed2d 
1729, reh den 81 S Q 37, 364 U S. 857, 5 L-Ed 2d 
81 

page 713 

12. Ill-Hutchens v Wade, 300 NE.2d 321, 13 IB 
App 3d 787 

Mont—State ex rel Forsyth v. Coate, 546 P.2d 1060, 
169 Mont 384 

No authority 

Fla.—State ex rel Shevra v Weinstein, App, 353 So 2d 
1251 

N Y —Cumer v Homg, 374 N Y S 2d 758, 50 A.D 2d 
632 

Scope of power limited 

NY—People v. Schiraldi, 400 NYS2d 472, 93 
Misc 2d 343 

13.5. Ill—Hutchens v. Wade, 300 NE2d 321, 13 
IlLApp 3d 787. 

17. Mich —Prosecuting Attorney of Mackinac County 
v Mackinac County Clerk, 237 N.W 2d 547, 65 
Mich App 537 

18.5. Ga.—Ferguson v. State, 131 SE2d 538, 219 
Ga. 33, cert. den. 84 SQ 210, 375 US. 913, 11 
LEd.2d 152. 

Mont —State ex rel Forsythe v Coate, 546 P 2d 1060, 
169 Mont. 384 

NJ.—State v. Travis, 308 A 2d 78, 125 NJ Super 1, 
affd. 336 A.2d 489, 133 NJ.Super 326 
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DISTRICT AND PROSECUTING ATTORNEYS § 29(1) 
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§ 28(3). Prosecuting Attorneys Pro 
Tempore 

page 714 

34. Ind —Kmg v State, App, 397 N E 2d 1260 
Tenn—Key v State, CrApp, 591 SW2d 793 

35. Fla.—State ex rel Hams v McCauley, 297 So 2d 
825 

Ga—Tomlinson v. State, 182 SE2d 320, 123 Ga App 
738 

Miss —Wilson v State, 234 So 2d 303 

page 715 

38. Md —Hall v State, 251 A 2d 219, 6 Md App 356 

42. Statute inapplicable 

N Y.—Board of Sup’rs of Montgomery County v Auh- 
si, 406 N YS2d 570, 62 AD 2d 644, affd 385 
NE2d 1302, 46 NY 2d 731, 413 N YS 2d 374 

43. Fla —Dade County v McCrary’, App, 260 So 2d 
543. 

47. Mich—People v Davis, 272 NW2d 707, 86 
Mich App 514 

page 716 

50.15. WVa—State ex rel Matko v Ziegler, 179 
S.E.2d 735, 154 WVa 872 

52. Ark—Weems v Anderson, 516 SW2d 895, 257 
Ark 376, 84 A.L R 3d 106 

55. Special counsel for specific matters 

—Pillsbury v Board of Chosen Freeholders of Mon¬ 
mouth County, 337 A 2d 632, 133 N J Super. 526 

page 717 

50.5. Fla.—Dugger v State, App, 351 So 2d 740 
Idaho—State v. Bell, 370 P2d 508, 84 Idaho 153 

page 718 

58. Remedies available to aggrieved citizen 

Vfinn —State ex rel Wild v Otis, 257 N W 2d 361, cert 

den 98 S.Ct 707, 434 U S 1003, 54 L Ed 2d 746 

59. Ind—State ex rel Latham v Spencer Circuit 
Court, 194 N E.2d 606, 244 Ind 552 

owa—State v Brandt, 253 NW2d 253 
'Jeb.—In re McCauley, 133 N W 2d 921, 178 Neb 412 
''J.Y —Board of Sup’rs of Montgomery County v Auli- 
si, 406 N Y.S2d 570, 62 AD 2d 644, affd. 385 
N E.2d 1302, 46 NY 2d 731, 413 N YS2d 374 
Wash—Green Mountain School Dist No 103 v Dur- 
kee, 351 P2d 525, 56 Wash 2d 154 

Personal interest 

(2) Other matters 

Zo\o .—People ex rel Losavio v Gentry, 606 P 2d 57, 
199 Colo 153. 

daho—State v Bell, 370 P2d 508, 84 Idaho 153. 
11—People v Troha, 437 NE.2d 804, 63 Ill Dec. 155, 
107 Ill App 3d 487, cert den 103 SCt 1442, 460 
U.S. 1044, 75 LEd.2d 798 
dont —State v Lemmon, 692 P 2d 455 
Entire staff disqualified 

knz—State v Latigue, 502 P.2d 1340, 108 Anz 521 
* M -State v. Chambers, 524 P 2d 999, 86 N.M 383, 
cert den 524 P.2d 988, 86 N.M 372 

Disqualification of entire staff not shown 
Ta—State v. Kadivar, App 4 Dist, 460 So.2d 391 
rfd —Young v State, 450 A 2d 1323, 52 Md App 550, 
affd, 465 A 2d 1149, 297 Md. 286 
n. Ill.—People v Troha, 437 N E.2d 804, 63 Ill Dec 
155, 107 Ill App 3d 487, cert. den. 103 S Ct 1442, 
460 US. 1044, 75 LEd2d 798 
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r 3. Ga.—Mach v State, 135 S E 2d 467, 109 Ga App 
154. 

owa—State v. Brandt, 253 N.W.2d 253 

Can—State v Ellis, 387 P2d 198, 192 Kan 315 


Inherent power 

Ark —Weems v Anderson, 516 S W 2d 895, 257 Ark 
376, 84 A L R 3d 106 

Circuit judge 

Fla—State ex rel Hams v McCauley, 297 So 2d 825 
W Va —State ex rel Goodwin v Cook, 248 S E 2d 602 
Refusal not abuse 

Md—Young v State, 450 A 2d 1323, 52 Md App 550, 
affd, 465 A 2d 1149, 297 Md. 286 

77. Recusation of elected prosecuting attorney 
Ind —State v Hardy, App, 406 N E.2d 313 

page 720 

81. Ill.—People ex rel Baughman \ Eaton, 321 
NE2d 531, 24 Ill.App 3d 833 

82. W Va —State ex rel Preissler v Dostert, 260 
SE2d 279, 163 WVa 719 

Ind—King v State, App, 397 NE2d 1260 
Notice and hearing 
(2) Other matters 

WVa—State ex rel Preissler v Dostert, 260 SE2d 
279, 163 W Va. 719 

page 721 

87. Ill—People ex rel Baughman v Eaton, 321 
NE 2d 531, 24 III App 3d 833 

page 722 

94. No collateral attack permitted 
Mich —People v Davis, 272 N W.2d 707, 86 Mich App 
514 

§ 29(1). Eligibility 
Library References 
Modern Legal Forms Gh. 16, 
Bonds. 

98. Disqualification held not shown 

Ala —Yancey v State, Cr, 324 So.2d 292, 56 Ala App 
577, cert den 324 So 2d 296, 295 Ala. 430. 

Tex.—Myers v State, Cr., 459 S W 2d 859. 
Disqualification overbroad 
Hawau—Sapaenza v Hayashi, 554 P2d 1131, 57 Haw. 
289. 

98.5. Ind —Banton v State, App 2 Dist., 475 N E 2d 
1160 

2. Colo —Wheeler v District Court In and For Ad¬ 
ams County, 504 P 2d 1094, 180 Colo 275. 

Highly improper for attorney with pecuniary 
interest to assist in prosecution 
Okl —Bom v State, Cr, 397 P 2d 924, cert den. 85 
S Ct 718, 379 U S 1000, 13 L Ed 2d 701 

Right of accused to prove special prosecutor’s 
pecuniary interest 

Okl—Bora v State, Cr„ 397 P.2d 924, cert den 85 
S CL 718, 379 U S. 1000, 13 L.Ed 2d 701 
7. NY—People v Van Sickle, 242 N Y.S 2d 34, 13 
N.Y 2d 61, 192 N E.2d 9 

page 723 

12. Vt —Petition of Dusablon, 230 A 2d 797, 126 Vt. 
362 

Matters relating to disqualification 
of assistant district attorneys because 
of official status generally have been 
adjudicated. 13 " 5 

13.5. Disqualification not shown 

Md —Keyes v. State, 202 A 2d 582, 236 Md 74 
Tex —Donald v State, Cr, 453 $ W2d 825 
14. Iowa—State v. Kittelson, 164 NW.2d 157. 

N Y —People v. Dunbar, 423 N E 2d 36, 53 N.Y.2d 
868, 440 N Y.S.2d 613 

Vt—Garceau v State, 236 A,2d 661, 126 Vt 516 


Judicial district 

Ark—Weems v Anderson, 516 SW2d 895, 257 Ark. 
376, 84 A L R 3d 106 

County residence required 

NJ—Humphreys v Passaic County Bd of Chosen 
Freeholders, 387 A 2d 1219, 159 N.J Super 258 
15. Ala—Yancey v State, Cr, 324 So.2d 292, 56 
Ala App 577, cert den. 324 So 2d 296, 295 Ala. 
430 

19. Ga.—Mach v State, 135 S E2d 467, 109 Ga.App 
154 

page 725 

38. Tex—Figueroa v State, Cr., 375 SW2d 907 

Although a solicitor may engage pri¬ 
vate counsel to appear in the case, the 
solicitor should not relinquish the 
duties of his office to privately em¬ 
ployed counsel; the solicitor should re¬ 
main in charge of and be responsible 
for the prosecution of criminal ac¬ 
tions. 405 

40.5. NC—State v Page, 206 SE.2d 771, 22 NC 
App 435, cert, den 209 S.E 2d 287, 285 N C 763 

41. Ill —People v Ford, 168 N E.2d 33, 19 Ill 2d 466, 
cert den. 81 SQ 93.364U.S 848, 5LEd2d72 

Ind—Sedelbauer v. State, App 3 Dist, 455 NE.2d 
1159 

Kan—State v. Atwood, 358 P2d 726, 187 Kan 548 
Mont —State v. Moran, 384 P.2d 777, 142 Mont. 423 
SC—CJJS. quoted at length in State v Addis, 186 
SE2d 415,417, 257 SC 482. 

S D —State v Basham, 170 N.W.2d 238, 84 S D. 250 
Advance notice not required 
Ky —Goehrmg v Com, 370 S W 2d 822 
Statute construed 

NJ.—Ruvoldt v Tumulty, 259 A 2d 491, 107 NJ Su¬ 
per. 545, affd 259 A 2d 465, 107 NJ Super 494 

Discretion held not abused 

NC—State v. Best, 186 SE2d I, 280 NC. 413 

page 726 

42. N J —State v Wouteis, 177 A 2d 299, 71 N J.Su- 
per. 479 

44. Allowing to cross-examine error 
N Y—People v Franklin, 369 N Y S 2d 531,48 A D2d 
931. 

46.5. Right to fair trial infringed 

Va.—Cantrell v Com, 329 SE2d 22, 229 Va. 387. 
48. Ariz.—Corbin v. Broadman, 433 P 2d 289, 6 Anz. 

App. 436, 31 A L.R.3d 943. 

Tenn.—Autry v. State, 430 S.W 2d 808, 1 Tenn-Cr App 
95 

Disqualification not required under circum¬ 
stances 

Ga.—Park v State, 170 S.E 2d 687, 225 Ga. 618, vac. m 
part on oth grds 92 S.Ct. 2845, 408 U.S. 935, 33 
L.Ed.2d 749, reh. den 93 S a. 91,409 U S 897, 34 
LEd.2d 163, on remand 194 SE2d 410, 229 Ga. 
731. 

51.5. N.Y—People v. Loewrager, 323 NY.S.2d 98, 
37 A D 2d 675, affd. 330 N.Y.S 2d 801, 30 N Y.2d 
587, 281 N E.2d 847 

Vt —State v. Miner, 258 A 2d 815, 128 Vt 55 
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52. Tenn.—CJ.S. cited in Autry v State, 430 S W 2d 
808, 809, 1 Tenn CrApp 95 

53. Tenn.—CUJS. cited in Autry v State, 430 S W 2d 
808, 809, 1 Tenn.Cr App. 95 

55. US.—Martin v. Com. of Ky, DC.Ky, 221 
FSupp 112, affd., C.A., 331 F2d 603, cert den 
85 SCt. 164, 379 U.S 891, 13 LEd.2d 94, reh 
den 85 S Ct 280, 379 U.S 925, 13 L.Ed2d 338. 
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56, Ala —Brooks v State, Cx, 228 So 2d 24, 45 Ala 
App, 196 

Ga.—Park * State, 170 S E 2d 687, 225 Ga 618, vac :n 
part on oth grds 92 SCt 2845, 408 US 935, 33 
LEd2d 749, reh den 93 S Ct 91.409 U S 897, 34 
L Ed 2d 163, on remand 194 S E 2d 410, 229 Ga 
731 

SC.—CJJS. (footed la State » Addis, 186 SE.2d 415 
417, 257 S C 482 

57. S C — CJS. (footed la State v Addis, 186 S E2d 
415, 417, 257 S C 482 

59. S C.— CJS. quoted ia State v Addis, 18b S E 2c 
415, 417, 257 S C 482 

Prevfoos employment by deceased 

(2) Representation of family of deceased immaterial 

S.C—State v. Addis, 186 SE2d 415, 257 SC 482 

§ 29(2). Qualification 

page 728 

60. Tex —Lopez v State, Cr, 437 S W 2d 268 

§ 29(3). Tenure 

Library References 
Modern Legal Forms Ch. 16, 
Bonds. 
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773. Service under Improper appointment by 
county board 

NJ,—Cetrulo v. Byrne, 150 A 2d 287, 55 NJ.Super 
199, affd 157 A2d 297, 31 NJ. 320. 

Accountable to attorney general 
Fa.—Gwnm v Kane, 348 A.2d 900, 465 Pa 269 
78. NJ.—Muccio v Cronin, 343 A.2d 158, 135 N J 
Super. 315 


Other matters relating to the remov¬ 
al of deputy district or prosecuting at¬ 
torneys have been considered, 7 * 15 

78.15. Impeachment 

Ala.—State ex rel. GalLon v Hammonds, 208 So 2d 81, 
281 Ala. 701. 

§ 39(1). Powers and Duties 


7850. U.S—US. v GtacaJone, DC Mich., 408 
F.Supp. 251 

NY.—Mdntt v. Nadjan, 380 NY.S.2d 33, 51 AD.2d 
754. 


7855. US—Branti v. Fmkd, N.Y, 100 SCt 1287, 
445 U.S 507. 63 L.Ed.2d 574. 

Mummau v. Ranck, D.CPa., 531 FSupp 402, 
affiL, GA., 687 F.2d 9. 

■L-CJ.S. died in People v Nahas, 292 N.E2d 466, 
470, 9IHApp.3d 570 

assigned by prosecutor 

re Anderson, 315 A.2d 540, 20 Md App 31, 
Pt' nfid. 321 A.2d 516,272 Md. 85, app. dism 95 S Ct 
< ^ 21,419 U.S. 809,42 LEd.2d 35, cert, den 95 S a 
% { 2399, 421 U S. 1000, 44 UE<L2d 667 
‘ffij-Zmmmoaa v. Chy of New York, 276 N Y S 2d 
'f 711, 52 Mtsa2d 797. 

Cetrulo V Byrne, 150 A.2d 287, 55 NJ.Super 
',f,; 199, affd. 157 AJd 297, 31 NJ. 320. 


LT.S. v. Bofafino, GA.N.Y., 285 F.2d 408. 
(**« a. **.«»*»« to state attorney 
3fer-Dotty v. State, App, 197 Sa2d 315. 

IIP* to exrnm foUfad riews 
yffo -Deakmgitn v. Superior Court of Los Angeks 
County, App, 168 CaLRptr. 27, 110 C.A.3d 427. 

Mm* La.—State v. Chambers, 270 SoJd 514, 263 
La. 1080. 
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79. Ark —Owe*; . S:a:e. 5^5 S'A Zd 6CT, 2fc? Arm 
493 

N *i —Pecpe v Kessler I-: V)SIc 334. ’6 M:sc2c 
I "9—Peop.e v Doe, 262 N Y S 2d ofT 4“ M sc 2d 
9’5, affd 263 NYS2d 688 24 A D 2d S4- 
Qki—T.pp.: v State. Cr 232 P 2d 222—Rya s v Stale 
Cr . 434 P 2d 488—K• State. Cr 468 P 2c 56 

80. W Va —Moore \ Starcber, 2aC S E 2d 693 

83. Fla—State v Daniels. 3S9 Sc 2d 63! 

84. U S —Heme News Pub Co \ U S, C A Fla 329 
F 2d 19! 

85. L S— Hawthorne v US, DCCal, 449 FSupp 

im 

Ark—Weems v Anderson, 516 SW2d &95. 25' Ark 
376. 84 A L R 3d 106 

Cal —Bank cf America Nat Trust &. Sav Ass’.n v Los 
Angeles County ^5 Cal Rptr 444, 270 C A 2d 165 
Colo—Jeffrey v District Court In and For Eighth 
Judicial Dist, b26 P2o 63! 

Ill —< CJS. cited ia People v Sw tmley, 3"2 N E2d 887, 
894, 14 III Dec 60S, 57 Ill App 3d !!6, cen den 
99 SCt 281, 439 US 911, 58 L Ed 2d 257 
Md—Marques v State, 298 A 2d 408. 26" Md 542 
Mass —Com v Delhcolh, 410 N E 2d 742, 10 Mass 
App 909 

Mo —CJjS. quoted In State v Falbo, 333 S W 2d 279, 
2S4 

Neb—State v Kolosseus, 253 NWJd 15" 198 Neb 
404 

N Y —Slochowsky v Nassau County Dept of Social 
Services, 334 N Y S 2d 762, 70 Misc 2d 669 
Or-State v O’Malley, 435 P 2d 812, 248 Or 601, on 
remand, 461 P2d 832, 1 Or App 239, revd on oth 
grds. 469 P 2d 36, 255 Or App 544 
Pa—Gwinn v Kane, 348 A 2d 900, 465 Pa 269 
Vt—State v Mayer, 283 A 2d 863, 129 Vt 564 
Discretion whether to prosecute 
Md.—Lykms v. State, 415 A 2d 1113, 288 Md 7! 
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86.5. US—U.S v Kleve, C.A.Minn M 465 F.2d 187 
No authority to compromise dvil claim 

U S —U.S V Kates, D C Pa , 419 F Supp. 846 
N C —Northeast Motor v North Carolina State Bd of 
Alcoholic Control, 241 SE2d 727, 35 NCApp 
536 

Petty crimes or traffic offenses may 
be prosecuted by administrative offi¬ 
cers or attorneys other than the dis¬ 
trict attorney. 8615 

86.15. N Y —People v Czajka, 228 N Y S 2d 809, 11 
NY 2d 253, 183 N.E2d 216 

87. Ind.—King v State, App, 397 N E 2d 1260 
NY— Dondi v Jones, 382 N.YS2d 801, 52 A.D2d 

571, mod on oth. grds. 351 N E 2d 650, 40 N.Y.2d 
8, 386 N Y.S 2d 4 

88. U.S—Totaro v Lyons, DCMd., 498 FSupp 
621 

NY—Nigrone v Murtagh, 362 NYS2d 513, 46 
A.D.2d 343, app dism. 325 N.E2d 166, 36 N Y.2d 
664, 365 N. Y.S 2d 850, affd 330 NE2d 45, 36 
N.Y 2d 421, 369 N Y S 2d 75 

Authority exceeded 

Cola—People ex rel. Losavw v Gentry, 606 P,2d 57, 
199 Colo. 153 

88.5. N.Y— Dondi v Jones, 351 N.E2d 650, 40 
NY 2d 8, 386 N.YS2d4 

§ 30(2). -Particular Functions 

and Duties 

89. Kan.—State v Marshall and Brown-Sidorowicz, 
P.A., 577 P 2d 803, 2 Kan App 2d 182 

Md.—State v Aquilla, 309 A 2d 44, 18 Md.App 487 
Nev —Brimmage v State, 567 P.2d 54, 93 Nev. 434 
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Disclosure of promises to witness 
US—Giglio \ US, 92 SCt 763, 405 US 150, 31 
LEd2d 104 

90. U S —U S ex rel Brown v Malcolm, D C N Y, 
350 F Supp 496 

N Y -People v Rosenberg, 380 N E 2d 199, 45 N Y 2d 
251, 408 N Y S 2d 368 
Oil—Seibert > State, Cr., 457 P2d 790 
Quasi judicial functions 

N Y — Mancen v City of New York, 209 N Y S 2d 915, 
12 AD2d 895 
Filing third-party action 
Iil —City of West Chicago v Clark, 374 N R2d 1277, 
16 IK Dec 399, 58 HI App 3d 847 
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91. Ok! —Ryals v State, Cr, 434 P 2d 488 

96.10. Off time 

Ark —Munson v Abbott, 602 S W 2d 649, 269 Ark 
441 

§ 30(3). Attack on Right to Exercise 
Powers 

96.55. Mich —People v Davis, 272 N W 2d 707, 86 
Mich App 514 

97. Idaho—State v Bell, 370 P.2d 508, 84 Idaho 153 

98. Continue private practice 

La.—State v Carlock, 349 So.2d 324 

§ 30(4). Liabilities 

97.55. U S —Stiff v Lynch, C.A Ill, 267 F 2d 237— 
Madison v Gerstein, C.A Fla., 440 F.2d 338 

Gaito v Strauss, D C Pa, 249 F Supp 923, affd, 
C A , *368 F 2d 787, cert den 87 S Ct 1173, 386 
U.S 977, 18 LEd.2d 139—Golden v. Smith, DC 
Or, 324 FSupp 727 

NY—Schanbarger v Kellogg, 315 N Y.S 2d 1013, 35 
AD 2d 902, cert den 92 S.Ct. 944, 405 U.S 919, 
30 LEd2d 789 

§ 31(1). In General 

page 733 

2. W Va —Moore v Starcher, 280 S E 2d 693. 

Construction of statutes 

O) Other statutes. 

Ok! —Nixon v Roberts, 420 P 2d 898 

W.Va—State ex rel Goodwin v Cook, 248 S E 2d 602 

3. Ark —Venhaus v Hale, 663 S W 2d 930, 281 Ark 

390 

County may pay compensation 
Pa.—Gwmn v Kane, 348 A.2d 900, 465 Pa 269 
5. Ark—Parker v Laws, 460 SW2d 337, 249 Ark 
632 
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7. Wash—Hoppe v King County, 622 P.2d 845, 95 
Wash 2d 332 

9. HI—Hutchens v Wade, 300 NE2d 321, 13 Ill 
App 3d 787. 

11. Original contract held not modified 

Ind —Board of Com’rs of St, Joseph County v. Graf, 
288 N.E2d 798, 154 Ind.App 57 

14. Fla —Dade County v McCrary, App, 260 So 2d 
543 

W Va.—State ex rd Damron v Ferrell, 143 S E 2d 469, 
149 WVa 773 

14.15. N J.— Aumaitre v Board of Chosen Freehold¬ 
ers of Camden County, 279 A 2d 102, 58 N J 449 

§ 31(2). Allowance and Collection 

page 735 

24. Rights under pension fund statute 

(4) Grant not be disturbed 

NJ—Ruvoldt v Nolan, 305 A 2d 434, 63 NJ 171 
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part-time district attorneys 

Colo— Johns v Powell, 532 P2d 971, 35 ColoApp 
108 

26. NY —Heniy v Noto, 424 N Y S 2d 506. 74 
A D.2d 604, mod on oth grds 407 N T E 2d 1329 
50 N.Y.2d 816, 430 N Y S 2d 32 

Part-time prosecutors 

Colo—Johns v Powell, 532 P2d 971, 35 ColoApp 
108 

page 736 

27. Ind—State ex rel Schuerman v Ripley County 
Council, 395 NE2d 867, 182 Ind.App 616 

33. Ill.—People ex rel Barrett v Board of Com’rs of 
Cook County, 297 N.E2d 307, 11 Ill App 3d 666 
37. W.Va.—State ex rel. Johnson v Robinson, 251 
SE2d 505 

39. Ill.—People ex rel Barrett v Board of Com’rs of 
Cook County, 297 N E2d 307, 11 Ill App 3d 666 

page 737 

47. Timely filed 

HI.—People ex rel Barrett v Board of Com’rs of Cook 
County, 297 N R2d 307, 11 Ill App 3d 666 

Resignation prior to payment 

N.Y —DuBoff v. City of New York, 362 N Y S.2d 750, 
80 Misc.2d 228 

DISTRICT OF 
COLUMBIA 

§ 1. Establishment and Status of 
District 

Library References 
District of Columbia <&=>1 et seq. 

page 740 

17. Statute construed 

D C.—U.S. v. Herbert Bryant, Inc., D C., 386 F.Supp 
1287. 

page 741 

21.5. U.S —John McShain, Inc. v. U.S., 375 F 2d 829, 
179 Ctd 632. 

23. D.C—Randolph v District of Columbia, Mun 
App., 156 A 2d 686 

26. D.C—Randolph v. District of Columbia, Mun 
App., 156 A 2d 686 

29. Rights and privileges of residents 

DC.—Hobson v Tobrincr, DC., 255 FSupp 295 

The constitutional provision granting 
legislative power to Congress does not 
make the Federal Government liable 
for the actions of the District. 315 

31.5. U.S.—John McShain, Inc. v. U S, 375 F.2d 829, 
179 Ct.Cl. 632. 

Not liable for claims against District 

D.C—Bradshaw v. US., CA., 443 F.2d 759, 143 U.S 
App.D C 344. 

32. D.C—Hobson v. Tobnner, D.C, 255 FSupp. 
295 

Constitutionally distinct from states 

US.—Palmore v. US., DistCol, 93 S.Ct 1670, 411 
U.S. 389, 36 LEd 2d 342. 

page 742 

34.5. U S.— District of Columbia v. Carter, U S Dist. 
Col, 93 S Ct. 602, 409 U S. 418, 34 L Ed 2d 613, 
reh. den. 93 S.Ct. 1411, 410 U.S 959, 35 UEd 2d 
694. 

page 743 

43. D.C —Tynes v. Gogos, Mun. App., 144 A 2d 412. 
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§ 2. Congressional and Local Regu¬ 
lations 

51. U.S—Ghdden Co v Zdanok, NY & App.DC, 
82 SCt. 1459, 370 US. 530, 8 LEd.2d 671, reh 
den 83 S Ct 14, 371 U S 854, 9 L Ed 2d 93—Pal¬ 
more v U.S., Ehst.Col, 93 S.Ct 1670, 411 US 
389, 36 L Ed 2d 342 

Maryland & District of Columbia Rifle & Pistol 
Ass’n, Inc. v Washington, C.A., 442 F 2d 123, 142 
USAppDC 375 

D.C —Jones v District of Columbia, D C, 212 F.Supp 
438, affd, CA., 323 F2d 306, 116 US.AppDC 
301—Hobson v Hansen, DC, 265 FSupp 902— 
Firemen’s Ins Co. of Washington v Washington, 
DC, 333 FSupp. 951, affd in part, revd. in part 
on oth grds 483 F.2d 1323, 157 USAppDC 
320—U S v. Herbert Bryant, Inc, D.C, 386 
FSupp 1287 

Stonewall Const Co v. McLaughlin, Mun.App, 
151 A 2d 535 

Filippo v Real Estate Commission of District of 
Columbia, App, 223 A2d 268. 

Word “exclusive”, etc. 

(2) Other statements 

NJ— Board of Chosen Freeholders of Burlington 
County v McCorkle, 237 A 2d 640, 98 N J Super 
451 

page 744 

55. D.C —Beach v. Government of District of Colum¬ 
bia, C.A, 320 F2d 790, 116 U.SAppDC. 68, 
cert, den 84 S.Q 351, 375 U.S. 943, 11 LEd^d 
274 

Filippo v Real Estate Commission of District of 
Columbia, App, 223 A.2d 268—US. v Moses, 
App, 339 A 2d 46, cert den 96 S Ct. 2624, 426 
U S 920, 49 L.Ed.2d 373 

Congressional approval required for inter-juris¬ 
dictional compact 

D C —Bootery, Inc v Washington Metropolitan Area 
Transit Authority, D C, 326 F.Supp 794 

Police power 

U.S—Palmore v. US, Dist.Col, 93 S.Ct. 1670, 411 
US. 389, 36 L.Ed2d 342 

57. Board investigatory authority 

D.C—Doe v McMillan, C.A, 459 F.2d 1304, 148 
U S.App.D C, 280, affd. in part, revd in part on 
oth grds 93 SCt 2018, 412 US 306, 36 L.Ed.2d 
912, motion den. 95 S.Ct. 614, 419 U.S 1043, 42 
LEd 2d 637 

58. D.C.—D.C. Federation of Civic Ass’ns, Inc v. 
Ains, C A., 391 F 2d 478, 129 U SAppD C 125. 

Different penalties may be provided 

D.C —U S v. Jones, C.A., 527 F.2d 817, 174 U.S App. 
DC 34 

60.10. D C—Palmore v Superior Court of District of 
Columbia, CA., 515 F.2d 1294, 169 U.SApp.D.G 
323, vac. on oth. grds. 97 S.Ct. 305,429 U.S 915, 
50 L,Ed 2d 280 

Juvenile court 

DC—Creek v Stone, CA., 379 F.2d 106, 126 U.S. 
App D.C. 329 
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64.5. Vai —County Bd of Arlington County v. Ar¬ 
cade-Sunshine Co, 86 SE.2d 162, 196 Va 916. 

67.10. D C.—Matter of District of Columbia Work¬ 
men’s Compensation Act, CA., 554 F.2d 1075, 
180 U SApp.D.C 216. 

68. D.C—Bootery, Inc. v. Washington Metropolitan 
Area Transit Authority, D.C, 326 FSupp 794. 

71. Congressional enactments prevail 

D C —Jordan v. District of Columbia Bd. of Appeals 
and Review, App., 315 A2d 153. 

72. D.C —Woodridge Nursery School v. Jessup, App., 
269 A.2d 199 


Preemption 

DC—Columbia Plaza Ltd Partnership v Cowles, 
DC, 403 F.Supp 1337, rand. 551 F2d 466, 179 
USAppDC 280 

Preemption not found 

DC—Columbia Plaza Ltd Partnership v Cowles, 
DC, 403 FSupp. 1337, rand. 551 F2d 466, 179 
USAppDC 280 

77. D C —Davis v. U S, App., 385 A2d 757. 
Homicide 

DC—US v Greene, CA., 489 F.2d 1145, 160 U.S. 
AppD C 21, cert. den. 95 S.CL 239,419 U.S 977, 
42 LEd 2d 190, reh den. 95 S.Ct. 530, 419 U.S. 
1041, 42 LEd.2d 318. 

Pretrial detention 

D C —U S. v. Edwards, App, 430 A2d 1321, cert den. 

102 S.Q. 1721, 455 U.S. 1022, 72 L.Ed 2d 141. 
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80. Different penalties possible 

DC—US v Shepard, C.A., 515 F2d 1324, 169 U.S. 
App DC 353. 

81. Fifth and Fourteenth Amendments; equal 
protection danse 

D C —Wilson v. District of Columbia, App, 338 A 2d 
437. 

82. DC—US v. Thompson, C.A, 452 F2d 1333, 
147 USAppDC 1, cert. den. 92 SCt. 1251, 405 
US 998, 31 L.Ed.2d 467, app after remand 475 
F2d 931, 154 USApp.DC 347 

83. D.C —Palmore v U.S., App., 290 A 2d 573, affd. 
93 SCt. 1670, 411 U.S. 389, 36 LEd 2d 342. 

85. Experimental legislation not favored 

DC—US v. Thompson, CA., 452 F.2 d 1333, 147 
US.App.DC. 1, cert. den. 92 SCt 1251, 405 US. 
998, 31 LEd 2d 467, app after remand 475 F2d 
931, 154 USAppDC 347. 

When national legislation is enacted 
by Congress that legislation applies 
uniformly and includes the District of 
Columbia. 855 

85.5, US —Palmore v. U.S., DistCol., 93 S Ct. 1670, 
411 U.S 389, 36 L.Ed.2d 342 
D.C—US. v. Thompson, CA, 452 F2d 1333, 147 
U.S App DC. 1, cert den. 92 S Ct 1251, 405 U.S. 
998, 31 L Ed 2d 467, app. after remand 475 F.2d 
931, 154 USAppDC 347. 

Reference in federal law to “state 
statutes” would not ordinarily include 
provisions of the District of Columbia 
Code. 8510 

85.10. US—Palmore v US, DistCol, 93 S.Q. 

1670, 411 US. 389, 36 L,Ed2d 342. 

89. D C.—Colgate Palmolive Peet Co v. District of 
Columbia, 110 F 2d 264, 71 AppDC 324 
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95. DC.—Maryland & District of Columbia Rifle & 
Pistol Ass’n v. Washington, DC, 294 FSupp. 

1166, affd, C.A, 442 F.2d 123, 142 U.SApp D.C 
375—Firemen’s Ins. Co. of Washington v. Wash¬ 
ington, DC, 333 F.Supp. 951, affd m part, revd. 
in part on oth, grds,, 483 F.2d 1323, 157 U SApp 
DC 320—Firemen's Ins. Co. of Washington, 
DC v. Washington, 483 F2d 1323, 157 U.S,App 
DC 320 

Purpose of Horae Rule Act 
D.C —District of Columbia v. Washington Home Own¬ 
ership Council, Inc, App., 415 A.2d 1349. 

99. D.C—District of Columbia v. Greater Wash¬ 
ington Central Labor Council, AFL-CIO, App., 
442 A 2d 110, reh den. 445 A.2d 960, cert. den. 

103 S.Q. 1261, two cases, 460 U.S. 1016, 75 
LEd,2d 487. 
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Exercise of emergency procedures 

l>.c—Hobson V DfcsmcT of Columns*. DC App, 304 
A.2d 637—District of Colombia, v Washington 
Home Ownership Council, Inc. App. 415 A 2a 
1349 

1. D C—Jones v District of Columbia Armory Bo , 

C.A., 438 F2d 138, HI USApp.DC 29"— 
Maryland ft District of Columbia Rifle ft Piste: 
Ass'n, Inc v Washington, CA, 442 F2d 123, 
142 L\S App.D C. 375 

Firemen’s Ins Co of Washington v Washington, 
D.C, 333 F.Supp 951 Affd in part, revd in part 
on oth. grds. 483 F2d 1323, 15*r US App DC 
320, 

2, DC—Maryland ft District of Columbia Rifle & 

Pistol Ass’n, Inc v Washington, C A, 442 F 2id 
123, 142 U S.App D C 375 
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4 JO. D C—Block v District of Columbia, C A, 492 
F.2d 646, 160 V S.App D C 380 

5. Common law, principles of equity 
(I) D.C.—Brown v US, 99 F2d 131, 69 AppDC 

96—American Electrotype Co v. Kerschbamn, 105 

F 2d 764, 70 App D.C 241. 

Md.—Security Ins. Co. of New Haven—The Connecti¬ 
cut Indem Co v. Mangan, 242 A.2d 482, 250 Md 
241 

10. Construction of general and special legisla¬ 
tion 

D.C.—District of Columbia Nat Bank v District of 
Columbia, CA., 348 F2d 808, 121 US App DC 
196. 

12. U.S.—GUstrap v. Clenuner, CAVa., 284 F2d 
804. 

DC—U.S v, Spears, CA, 449 F2d 946, 145U.SApp 
DC 284 

Mesh with each other and reciprocal in opera¬ 
tion 

D.C—U.S. v Greene, C.A, 489 F2d 1145, 160 US 
App.D.C 21, cert. den. 95 S.Ct. 239,419 U S 977, 
42 L.EdL2d 190, reh den. 95 S.Ct. 530, 419 U.S 
1041, 42 UEd.2d 318. 

Narcotics statutes 

D.C—U.S. v. Jones, CA, 527 F.2d 817, 174 U S App 
DC. 34 

§ 3. -Police Power and Regula¬ 

tions in General 
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18. D.C—Cooesco Industries, Ltd. v Conforti and 
Ewde, Inc, DC„ CA., 627 F2d 312, 200 U.S 
App-D.C 259. 

25. D.C.—Friedman v. District of Columbia, Mun 
App., 172 A.2d 562, 

Purpose of statute 

DC—Aishadc v U.S, App., 321 A.2d 845. 

Police power 

D.C —UJ. v. Moses, App, 339 A.2d 46. Cert den 96 
S.O. 2624, 426 U.S. 920, 49 LEd.2d 373. 

25 J* D.C—Apartment and Office Bldg Ass’n of 
Metropolitan Washington v. Washington, App, 
343 323. 
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28. D.C—Maryland ft District of Columbia Rifle ft 
Pistol Ass’n, Inc. v Washington, C A., 442 F 2d 
123, 142 U.S-App.D.C. 375—Firemen’s Ins, Co. of 
Washington, DC v. Washington, 483 F.2d 1323, 
157 UJ.App.DC 320 

Filippo v. Real Estate Commission of District of 
Columbia, App., 223 A.2d 268. 

32. DC—Filippo v.Ileal Estate Commission of Dis¬ 
trict of Columbia, App, 223 A.2d 268 

33. D C—Maryland ft District of Columbia Rifle ft 
Pistol Ass’n, Inc. v. Washington, C A, 442 F 2d 
123, 142US.App.DC.375 


Insurance regulations valid in nonpreempted 
area; invalid in preempted area 

DC—F 'er.fr's Its C Wa-h DC * Wash* 
.-g’- 4e3 Fla 122$ L S Apr DC 32C 

34. DC— Maryland ft Dsine: of Cc.umtna Rifle ft 
Piste. Ass’i % Washington, DC, 294 F Supp 
::tt atld, C A , 442 F 2d 123, 142 U S App D C 
5‘’5— F.rmen’> Ins Cc cf WasmrgtPr v W’ash- 
irsica, DC *35 FS-pp 951, afTc .** par*. revd 
rear. -or. ath grds 483 F2d 1323. 15" US Apr 
DC 322 

36. Broad as that of Congress 

DC—Firemen’s Ins Co ofWashingtcn. DC v W’ash- 
mgton, 453 F2d 1323, 15" US App DC 322 

37. Administrative decisions of Board of Ap¬ 
peals and Review 

D C —District of Colamoia v Fisher, App , 25S A 2d 
456—Hc’nes \ District of Co.umwa Bd of Ap¬ 
peals and Review, App, 351 A 2d 51 & 
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46. DC—Jones v District of Columbia, DC, 212 
FSupp 438, affd, C A, 323 F2d 306, 116 US 
App D C 301—Don’t Tear It Down, Inc v 
Washington, DC, 399 FSupp 153 
Marjone Webster Junior College, Inc v District 
of Columbia Bd of Zoning Adjustment, App , 309 
A 2d 314 

Compliance cannot be avoided because expen¬ 
sive or difficult 

DC—Levengard \ District of Columbia, App, 254 
A 2d 728. 

48. Purpose of Means of Egress Act 

DC—Jones v District of Columbia, CA, 323 F2d 
306, 116 US AppDC 301 

“Offices” and “accessory uses” limitations in 
Urban Renewal Plan 

D C—L’Enfant Plaza North, Inc v Distnct of Colum¬ 
bia Redevelopment Land Agency, DC, 345 
FSupp 508. affd 486 F2d 1314, 159 US App 
DC 54 

54. D C.—Firemen’s Ins Co of Washington v Wash¬ 
ington, DC., 333 F.Supp 951, affd m part, revd 
in part on oth grds 483 F 2d 1323, 157 U S App 
DC 320 

Necessity for notice 

D C —Glover v District of Columbia, App, 250 A 2d 
556 

Oral reading of regulation held not required 

D C —Hobson v. Distnct of Columbia, D C App, 304 
A 2d 637 

Acts not considered “rule making” 

DC—Distnct of Columbia v North Washington 
Neighbors, Inc, App, 367 A 2d 143, cert, den 98 
SCt 68, 434 US 823, 54 LEd2d 80 

Substantial compliance 

DC— Pillis v District of Columbia Hackers’ License 
Appeal Bd, App, 366 A 2d 1094, cert den 97 
S Ct 1566, 430 U S. 937, 51 L Ed 2d 784 

55. D.C—Jones v Distnct of Columbia, CA, 323 
F2d 306, 116 US App D C 301 

56. DC —Jones v Distnct of Columbia, CA, 323 
F2d 306, 116 US App DC 301 

57. Publication of emergency procedure regu¬ 
lation held not required 

D.C —Hobson v Distnct of Columbia, D C.App, 304 
A 2d 637. 

59. D.C—Jones v Distnct of Columbia, CA., 323 
F 2d 306, 116 U S App.D.C 301 

Regulation held sufficiently definite 

DC—Parry-Hill v Distnct of Columbia, App, 291 
A 2d 505 

Regulation held not unconstitutionally vague 

DC—In re R F. H , App, 354 A 2d 844. 

64. Statute held constitutional 

DC—Jeannette Rankin Brigade v Chief of Capitol 
Police, DC, 278 FSupp 233 


Housing regulation held constitutional 

D C —Holmes v Distnct of Columbia Bd of Appeals 
and Review. App, 351 A.2d 518 
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66. Statute may he applied to symbolic con¬ 
duct 

DC—Arshack v US, App, 321 A2d 845 

69. D C—Filippo v Real Estate Commission of Dis¬ 
tnct of Columbia, App, 223 A 2d 268 

74. D C —Filippo v Real Estate Commission of Dis¬ 
trict of Columbia, App, 223 A 2d 268 

75. Gun control law 

D C —Jordan v District of Columbia Bd of Appeals 
and Review, App, 315 A 2d 153 

76. Variances by officers under fire safety pro¬ 
visions of building code 

DC—Jones \ Distnct of Columbia, CA., 323 F2d 
306, 116 USAppDC 301 
Jeannette Rankin Brigade v Chief of Capitol 
Police, D C, 278 F.Supp 233 
Filippo v Real Estate Commission of Distnct of 
Columbia, App, 223 A.2d 268 

78. DC—L’Enfant Plaza North, Inc. v Distnct of 
Columbia Redevelopment Land Agency, D C, 300 
F.Supp 426 Affd m part. revd. in part on oth 
grds 437 F2d 698, 141 USApp.D.C 265, on 
remand 345 F.Supp. 508, affd. 486 F.2d 1314, 159 
U S App.D.C 54 

Glover v Distnct of Columbia, App., 250 A 2d 
556—Snider v Distnct of Columbia Bd of Appeals 
and Review, App, 342 A 2d 50 

83. Compelling, governmental interest must 
exist 

DC—Burner v Washington, DC, 399 FSupp 44 

84. Showing of racial discrimination 

DC—Burner v Washington, DC., 399 FSupp 44 

85. Fares fixed by Transit Commission 

D C —Southeast Neighbors, Inc v. Washington Metro¬ 
politan Area Transit Commission, C A., 464 F 2d 
804, 150 US App DC 295 
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87. Judicial review in contested cases 

DC.—Environmental Defense Fund, Inc v Mayor- 
Commissioner of Dist of Columbia, App., 317 
A 2d 515 

90. DC—Jones v Distnct of Columbia, DC, 212 
FSupp 438, affd, CA, 323 F.2d 306, 116 US 
App D C 301—Maryland ft Distnct of Columbia 
Rifle ft Pistol Ass’n, Inc v Washington, C A, 442 
F 2d 123, 142 USAppDC 375 

Rent control 

DC—Columbia Plaza Ltd Partnership v Cowles, 
DC, 403 FSupp 1337, remd 551 F.2d 466, 179 
U.S App D C. 280 

Water and sewer rates 

D C —Apartment and Office Bldg Ass’n of Metropoli¬ 
tan Washington v Distnct of Columbia, App, 415 
A 2d 797 

92. DC—Southeast Neighbors, Inc v Washington 
Metropolitan Area Transit Commission, C A, 464 
F 2d 804, 150 USAppDC 295 

95. Presumption of constitutionality 

DC —Jones v. Distnct of Columbia, CA, 323 F2d 
306, 116 US.AppDC 301 

97. DC—Stanley Co of Amenca v McLaughlin, 

D C, 195 F Supp. 519, affd, C A, 298 F 2d 318, 
111 U S App D.C 404 

2. Conduct held not punishable under Capitol 
Grounds Act 

D C —U S v Nicholson, App, 263 A 2d 56 

10. Safe structures 

DC—Distnct of Columbia v Wentworth, CA, 288 
F2d 421, 110 U S.App D C 19 
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Temporary certificates of occupancy and occu¬ 
pancy certificates under new code 
DC—Jones v District of Columbia, C.A., 323 F2d 
306, 116 USAppDC 301 

Construction of regulations 
D C —L’Enfant Plaza North, Inc v District of Colum¬ 
bia Redevelopment Land Agency, 437 F2d 698, 
141 U.S.AppDC 265, on remand, DC., 345 
F.Supp. 508, affd. 486 F 2d 1314, 159 USApp 
D.C 54 

Condemnation 

D.C—Miles v District of Columbia, C A., 510 F2d 
188, 166 USAppDC 235 
Urciolo v. Washington, App, 305 A2d 252 
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Removal of unsafe buildings . Un¬ 
der a statute so providing District may 
remove building that is unsafe and ob¬ 
tain reimbursement for cost of remov¬ 
al. 135 

13.5. D C.—Brown v. Tobnner, C.A, 312 F 2d 334, 
114 U.S.App.DC 94 

§ 4. -Violation and Enforce¬ 

ment of Criminal Law and 
Regulations 

1730. D.C—Goode v Markley, C A., 603 F 2d 973, 
195 U.S.App D C 391, cert den 100 SCt 1039, 
444 US 1083, 62 L Ed 2d 768. 

17.55. U.S —Gilstrap v Clemmer, C.A Va., 284 F 2d 
804—U S v Horton, C A Va, 423 F.2d 474, cert 
den. 90 S Ct 2266, 399 U S 932, 26 L Ed. 2d 802 

18. D.C —Coleman v. District of Columbia, App , 
203 A.2d 918—Hutchison Bros Excavation Co v 
District of Columbia, App., 278 A.2d 318 

Particular offenses or crimes 
D.C—Whittlesey v U S, App, 221 A 2d 86 
Violation of housing code 

D.C—Holmes v. District of Columbia, App, 354 A 2d 
858. 

19. Actions held not unreasonable 

D.C—Levengard v District of Columbia, App, 254 
A 2d 728. 

Enforcement not discriminatory 

DC—Arshack v. U.S, App, 321 A.2d 845 

20. D.C —Glover v. District of Columbia, App, 250 
A.2d 556—Robinson v v Diamond Housing 
Corp., CA., 463 F2d 853, 150 US App D.C 17 

Particular matter held no defense 

DC.—National Bank of Washington v. Dixon, CA, 
301 F.2d 507, 112 US.AppDC 183—Apex Li¬ 
quors, Inc. v District of Columbia, C A, 303 F 2d 
206, 112 US App.D.C. 346 
Holmes v. District of Columbia, App., 354 A.2d 
858. 

Penalty or punishment held excessive 

D C.—Sawyer v. District of Columbia, App., 238 A2d 
314. 

Applicability of particular statutes 
DC.—U.S. v. Bishton, App., 264 A 2d .139 
Sdenter not required 

D.C.—Holmes v. District of Columbia, App., 354 A 2d 
858. 

23, D.C—Coleman v US., CA., 334 F2d 558, 118 
U.S App.D.C 168. 

Notice of regulation 

D.C.—Glover v. District of Columbia, App., 250 A 2d 
556. 
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2$, D.C — Bartsch v District of Columbia, App,, 196 
A 2d 483. 

27. D.C.—Hutchison Bros. Excavation Co. v. District 
of Columbia, App., 278 A.2d 318. 


28. D G—Bartsch v District of Columbia, App, 196 
A 2d 483 

29. DC —East River Const Corp v District of Co¬ 
lumbia, Mun.App, 160 A 2d 389—Hutchison 
Bros Excavation Co. v. District of Columbia, 
App, 278 A 2d 318—Parry-Hill v District of 
Columbia, App, 291 A 2d 505 

Levengard v District of Columbia, App, 254 
A 2d 728 

Housing regulations 

DC—Gay v District of Columbia, App, 202 A 2d 
399 

29.5. Conviction not invalid 

D C —Holmes v District of Columbia, App, 354 A 2d 
858 

32. D C —Hutchison Bros Excavation Co v District 
of Columbia, App, 278 A2d 318. 

35. Corporation counsel appropriate authority 
for prosecution 

D C — District of Columbia v Smith, App, 329 A 2d 
128 

§ 5. Officers, Agents, Employees, 
and Departments 

page 756 

38. Validity of statutes 

DC—Hobson v Tobnner, DC, 255 FSupp 295 
45. D C.—Filippo v Real Estate Commission of Dis¬ 
tort of Columbia, App, 223 So 2d 268 
48. DC—Jones v. District of Columbia, D.C, 212 
FSupp. 438, affd,, C A, 323 F2d 306, 116 U.S 
App.DC. 301 

54.5. DC—Glover v District of Columbia, App, 
250 A2d 556 

Under Reorganization Flan 

D C —Kennedy v. Real Estate Commission, App, 202 
A 2d 774 

page 757 

54. Improper delegation not shown 

D C.—Kennedy v. Real Estate Commission, App., 202 
A.2d 774. 

58. D C —Filippo v Real Estate Commission of Dis¬ 
tort of Columbia, App, 223 A2d 268. 

64.5. Error shown 

DC.—Washington Mobilization Committee v. Culk- 
nane, CA, 566 F.2d 107, 184 U.S App DC 215 
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72. DC—Citizens Ass’n of Georgetown v Zoning 
Commission of Dist. of Columbia, App , 392 A 2d 
1027 

75. District Court judges 

DC—Hobson v. Hansen, D.C., 265 FSupp. 902 

The powers of the Commission of 
Fine Arts, which are regulated by stat¬ 
ute, have been adjudicated. 813 

81.5. D C.—Stanley Co of America v Tobnner, 
CA, 298 F2d 318, 111 US.AppD.C404 

Exclusion of convicted felon from public em¬ 
ployment 

D.C—McGarvey v. District of Columbia, DC, 468 
FSupp 687 

The functions of various particular 
boards have been adjudicated. 8110 

81.10. Board of Appeals and Review 

D.C—Harris v. Tobnner, CA., 304 F2d 377, 113 
USApp.D.C. 10. 

Brewington v. District of Columbia Bd of Ap¬ 
peals and Review, App., 287 A.2d 532, app. after 
remand 299 A.2d 145, app after remand 309 A.2d 
112—Brewington v. Distort of Columbia Bd. of 
Appeals and Review, App., 299 A.2d 145, app. 
after remand 309 A.2d 112 


National Capital Planning Commission 
D.C —D C Federation of Civic Associations v Aire, 
DC, 275 FSupp 533 

Contract Appeals Board 

DC—Gunnell Const Co v Contract Appeals Bd., 
App , 282 A. 2d 556 

Washington Metropolitan Area Transit Authori¬ 
ty 

D C —Bootery, Inc v. Washington Metropolitan Area 
Transit Authority, DC, 326 F.Supp 794—Saun¬ 
ders v Washington Metropolitan Area Transit Au¬ 
thority, DC, 359 F.Supp 457, remd, 486 F2d 
1315, two cases, 159 USAppDC. 55, op supp 
505 F 2d 331, 164 US App D.C 224—Bunbcrg v. 
Washington Metropolitan Area Transit Authority, 
DC, 389 FSupp 340 

Board of Elections and Ethics 
D C.—Hanke v District of Columbia Bd of Elections 
and Ethics, App, 353 A 2d 301 
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Matters with respect to immunity 
from liability have been considered. 9010 

90.10. Chief of capitol police 
DC—Delluros v Powell, CA, 660 F2d 802, 212 
USAppDC 403 

91. D C —Bradshaw v. U S, C A, 443 F.2d 759, 143 
U.S App.D C 344 

98. Model Cities Act 

D C.—Bouchard v. Washington, D.C., 356 FSnpp. 223, 
affd, C.A, 514 F2d 824, 168 US.App.DC 402. 
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4. Federal Civil Service Commission regula¬ 
tion applicable 

D C —Fox v. Washington, D.C, 396 F Supp. 504 

7. Not discharged for cause 

DC—Vogel v Washington Metropolitan. Area Transit 
Authority, CA, 533 F.2d 13, 174 USApp.D.C 
345 

8. Written notice requirement satisfied by let¬ 
ter 

DC—Tygrett v Washington, DC., 346 FSupp 1247, 
revd on oth. grds and remd 543 F2d 840, 177 
US.App.DC 355, app after remand 627 F2d 
1279, 201 U.S App.D.C 293. 

Discovery 

D C.—Carter v Carlson, D.C, 56 F.R.D 9. 
Exhaustion of administrative remedies 
DC.—O’Neill v. Staibbra, App, 364 A.2d 149. 

11. D C —Tygrett v. Washington, C.A., 543 F.2d 840, 
177 US.AppD.C 355. App. after remand 627 
F2d 1279,201 US App D.C 293 

Right to compensation when reinstated 
D C —Washington v Government of Distort of Colum¬ 
bia, Mun.App., 152 A.2d 191. 

Right to compensation for period of suspension 
D C —Guyton v. District of Columbia, App, 245 A. 2d 
638. 

Administrative remedy must be exhausted 

D C —Tarpley v. District of Columbia App, 342 A 2d 

14. 

page 761 

13.20. Judicial review 

D C.—Matala v. Washington, App, 276 A 2d 126. 

14.5. D C —District of Columbia v. Jones, App, 442 
A2d 512. 
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23. D C —Zangardi v. Tobnner, C.A, 348 F.2d 370, 
121 USApp D.C 141 

24. D C —Lovell v. Tobnner, CA, 310 F 2d 870,114 
U.S.App.D.C 65—Souder v. Tobnner, CA., 314 
F.2d 272, 114 U.S.AppDC. 267—Hepner v. Dis- 
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trict of Cctambta, CA, 351 F,2d 203. 122 US 
AppD.C 38 

Daigle v McLaughlin, DC.. 393 FSupp 902 

Evidence of cmm of disability 

D.C.—Hyde v Tobnner, GA, 329 F2d 879. 117 US 
App.D.C. 311—Taylor v Tobrincr, C.A, 346 F 2d 
797, 120 U SApp.D.C. 316—Btofcm v. Tobnner, 
C.A, 350 F.2d 785, 122 U S App D G 2 
Lynch v. Tohrmer, DG, 237 FSupp. 313 

Borden of proof of disability 

DG—BJohm v Tobnncr, CA., 350 F2d 785, 122 
US.App.D.G 2. 

Police sad Firemen's Retirement Board 

D.C—Johnson v. Board of Appeals and Review, App, 
282 A.2d 566. 

24*5. Ccsj&potation of time of service 

D.C—Tobnner v. O’Donnell. C.A, 336 F 2d 742, 118 
U.SApp.D G 354 

«lajmy n 

D.G—Lynch v. Tobnner, D.C., 237 FSupp 313 

Inherently invofamtary in nature 

D.C—Monica v. Tobnner, D.G, 253 FSupp. 851. 

Pre s um ption as to findings not indulged 

D.G—Monica v. Tobrmer, DC., 253 FSupp 851. 

Preponderate, substantial and persuasive evi¬ 
dence required 

D.G—Wmgo v. Washington, GA., 395 F2d 633, 129 
U.SApp.D.C 410 

CbitoII v. Tobnner, D.C, 253 F.Supp. 87—Mo¬ 
nica v. Tobnner, D.G, 253 F.Supp. 851. 

Evidence held sufficient 

D.G—Carroll v. Tobnner, D G, 253 F Supp. 87—Mor¬ 
gan v. District of Columbia Bd of Appeals and 
Review, App., 305 A2d 243 

Evidence held insufficient 

D.C—Monica v. Tobnner, DC, 253 F.Supp. 851- 
Brooks v. District of Columbia Bd of Appeals and 
Review, App., 317 A.2d 864. 

Evidence considered in light of hnmane purpose 
of retirement laws 

D.C—Carroll v Tobrmer, D.C, 253 F.Supp. 87 

D.G—Wingo v* Washington, CA, 395 F.2d 633, 129 
U.SApp.D.C 410. 

Findings that disability not work connected 

D.C—Wingo v. Washington, CA, 395 F 2d 633, 129 
JJSApp.D.C. 410 

Brewmgton v. District of Columbia Bd of Ap¬ 
peals and Review, App., 309 A.2d 112—Lewis v. 
District of Columbia Bd. of Appeals and Review, 
App., 330 A2i 253 

Metical opinion supports no disability 

D.C—Brooks v. District of Columbia Bd. of Appeals 
and Review, App., 317 A2d 864. 

Factors considered 

D.C.—Ncer v. District of Colombia Police and Fire¬ 
men’s Retirement and Relief Bd., App., 415 A 2d 
523. 

24*20, D.C—Lynch v. Tobrmer, DC, 237 F.Supp. 
313. 

Pfle7«3 

24.40. D.C—Whitehurst v. Police & Firemen’s Re- 
tiranent BdL, App, 418 A 2d 1028. 

26. Hearing 

D.C—Carroll v. District of Gotuxnbui Bd. of Appeals 
and Renew, App, 292 A2d 161. 

27* Police department griddines held not tm- 

D.C—Long V. District of Columbia, GA, 469 F.2d 
927, 152 USLApp.DC 187. 

PoHcemen^ right to strike 

D.G—Police Officers 1 Guild, Nat. Union of Police Offi¬ 
cers, AFL-CIO v. Washington, DC, 369 F.Supp. 
543. 


Personnel regulations 

D C —Jcr.es v Pclice and F.reir,en"s Retirement and 
Relief Bd, DC, 3-5 A2i 1 

The Administrative Procedure Act 
must be complied with by boards in the 
District . 2 ' 5 

28.5, D C —Brewmgton > District of Columbia Bd 
of Appeals and Review, App, 287 A.2d 532, app. 
after remand 299 A 2d 145, app after remand 309 
A.2d 112—Distnct of Columbia \ Jones, App, 
442 A 2d 512 

29. Police protection 

D C —Warren v Distnct of Columbia, App, 444 A 2d 

3 

30. District of Columbia Employee Non-Lia¬ 
bility Act 

(1) Held not invalid 

D C — Rohrlack v GofT, DC, 197 F Supp. 670 

Bamck i Distnct of Columbia, Man App, 373 
A 2d 372, affd, C A, 302 F 2d 927, 112 U S App 
DC 342. 

(2j Construed and applied 

D C—Barnck v District of Columbia, Mur. App, 173 
A.2d 372, affd., C A, 302 F2d 927, 112 U S.App. 
DC 342—Van Voorhis v. Distnct of Columbia, 
DG, 236 FSupp 978 

Liability of police 

D C.—Warren v Distnct of Columbia, App, 444 A 2d 

Injunctive relief may not be sought 
against municipal officers for griev¬ 
ances relating to the operation of Unit¬ 
ed States owned facilities . 305 

30.5. Housing facilities 

D C.—Knox Hill Tenant Council v. Washington, C A, 
448 F.2d 1045, 145 U S.App.D C 122 

§ 6* Contracts 

page 764 

43. D.C —East River Const Corp v Distnct of Co¬ 
lumbia, DC., 183 FSupp. 684 

44, D.C—Coffin v Dist of Columbia, App, 320 
A 2d 301 

47. Limited recovery for services rendered 

D C —Coffin v Dist of Columbia, App , 320 A2d 301. 

page 765 

51. Knowledge of scope of agent’s authority 
imputed to contractor 

D C —Coffin v Dist of Columbia, App., 320 A 2d 301. 
53, D.G—Kenny Const Co v Distnct of Columbia, 
C.A., 262 F.2d 926, 105 U.SApp.D C 8 

66. Determination by District of Columbia 
Contract Appeals Board 

D.C—District of Columbia v Heman Ward, Inc, 
App, 261 A.2d 836—Gunnell Const Co v Con¬ 
tract Appeals Bd, App., 282 A 2d 556 

page 766 

67. U.S —General Ry Signal Co v Washington Met¬ 
ropolitan Area Transit Authonty, C A, 664 F 2d 
296, 214 USAppDG 170, cert. den. 101 SCt. 
3049, 452 U.S 915, 69 LEd.2d 418. 

72. liberal construction 
D.C.—Humphreys & Harding, Inc. v Distnct of Co¬ 
lumbia for Use of Joselyn Co, CA, 293 F 2d 150, 

110 U.S App.D.C 311. 

74. D.C.—Hanford Acc. & Indem. Co v Distnct of 
Columbia, App., 441 A.2d 969 

Labor and materia! covered, not loans 

D.C—Boka Elec Const Co. v. W M, Chappell, Inc, 
CA, 262 F2d 718, 104 US App DC 407. 


Contractual relation with prime contractor un¬ 
necessary 

D C -Humphreys & Harding, Inc v Distnct of Co¬ 
lumbia for Use of Joselyn Co, C A, 293 F.2d 150, 
110 USAppDG 311 

75. D C— Boka Elec Const. Co v W. M. Chappell, 
Inc, C.A, 262 F.2d 718, 104 U.SApp.D.C 407 
77. DC—Boka Elec Const. Co v W M Chappell, 
Inc, C.A, 262 F 2d 718, 104 U S App D C 407— 
Kenny Const. Co v Distnct of Columbia, C A, 
262 F2d 926, 105 USAppDC 8 
80. From approval of final voucher for pay¬ 
ment 

DC—Distnct of Columbia for Use and Benefit of 
James McHugh Const. Co v B F Rodney Co, 
CA, 219 FSupp 192. 

The effect of a provision for suit by 
the District within six months after a 
settlement of a prime contract and suit 
thereafter by subcontractor creditors, 
and requiring personal notice to all 
known creditors in addition to notice 
by publication, has been considered. 8015 
80.15. liberal construction 

DC— District of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, DC., 284 
F.Supp. 549 

Responsibility of District to supply information 
DC—Distnct of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, DC., 284 
FSupp 549 

Time to sue 

DC—Distnct of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, DC., 284 
FSupp 549 

Notice 

DC—Distnct of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, DC., 284 
FSupp 549 

§ 7. District Expenses and Charges, 
and Statutory Liabilities 

page 767 

82. US—Sweeney v U.S, 285 F.2d 444, 152 CtCI. 
516 

§ 8. Streets, Public Places, Build¬ 
ings, and Property 

page 768 

94. Standing to protest plan 

D.C.—Reservation Eleven Associates v Distnct of Co¬ 
lumbia, C A, 420 F 2d 153, 136 U S App D C 311 

8. Broader statement of rule 

(I) DC—Smith v US, DC, 237 FSupp 675 

“Public” construed 

U S —Washington Medical Center, Inc v U.S, Ct Cl, 
545 F.2d 116, 211 CtCI 145, cert den 98 SCt 
296, 434 US 902, 54 L Ed 2d 188, reh den. 98 
SCt 1891, 435 US 1018, 56 LEd 2d 398 

page 769 

The District has the power to ac¬ 
quire real property for any governmen¬ 
tal purpose. 173 

17.5. DC—D C Federation of Civic Associations v 
Ams, D.C, 275 FSupp 533 

§ 9. -Care, Control, and Regu¬ 

lation in General 

18. Various options not mutually exclusive 
DG—Carr v. Distnct of Columbia, D.C, 371 FSupp 
293, affd. and remd. 521 F.2d 324, 172 US App 



27 CJS 199 


DISTRICT OF COLUMBIA § 15 

Page 780 


DC 224, rch den 543 F2d 917, 177 USApp 
DC 432 

Low income housing 

DC—National Capital Housing Authority v Douglas 
App, 333 A 2d 55 

19. D C —District of Columbia v Gueory, App, 376 
A 2d 834 

The application of these statutes to 
property of the United States within 
the district has been considered by the 
courts. 195 

19.5. D.C —Whittlesey v U.S, App., 221 A.2d 86— 
McEachin v, US, App, 432 A 2d 1212. 

Vending machines in hospital 
D.C—Perry v District of Columbia Dept of Human 
Resources, App, 326 A 2d 249 

21. Camping overnight in parks 

D.C—Vietnam Veterans Against The War/Winter Sol¬ 
dier Organization v Momon, C.A, 506 F.2d 53, 
164 U.S.App.DC 391. 

22. U.S—Universal Interpretive Shuttle Corp v 
Washington Metropolitan Area Transit Commis¬ 
sion, DistCol, 89 SCt. 354, 393 US 186, 21 
L.Ed.2d 334. 

Jurisdiction transferred to District 
D C.—Amberger & Wohlfarth, Inc v Distnct of Co¬ 
lumbia, App., 300 A 2d 460. 
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29. DC—Carr v. Distnct of Columbia, D.C., 371 
F.Supp. 293. 

Dosing unnecessary streets or alleys 

D C —Carr v Distnct of Columbia, D C, 312 F.Supp. 
283. 

30. Authority to close alley 

US —Calvin-Humphrey Corp v US, 480 F2d 1323, 
202 Ct Q 519 

DC.—District of Columbia v Lot 7, m Reservation 11, 
D.C, 284 F Supp 692—Carr v Distnct of Colum¬ 
bia, D.C, 371 F.Supp 293, affd and remd. 521 
F2d 324, 172 US App DC. 224, reh. den 543 
F.2d 917, 177 US.App.DC. 432 

Title to alley after closing 

D.C.—Carr v Distnct of Columbia, D.C, 371 F.Supp. 
293, affd and rand 521 F2d 324, 172 U.SApp. 
D.C. 224, reh den. 543 F.2d 917, 177 U.S App. 
D C. 432 

Parties interested can contest dosing of alley 
D.C—Metropolitan Washington Coalition For Clean 
Air v. Department of Economic Development, 
D.C., 373 FSupp 1096 

Discretion exercised when dosing alley 

D.C.—-Metropolitan Washington Coalition For Dean 
Air v Department of Economic Development, 
DC., 373 F.Supp 1096 

Authority to sell alley 

D.C.—Carr v District of Columbia, D.C* 371 F.Supp 
293, affd. and remd 521 F.2d 324, 172 US.App 
D.C. 224, reh den. 543 F.2d 917, 177 U.S.App 
D.C. 432 

Rescission of order dosing alley 
D.C—Blake Const Co., Inc. v. District of Columbia, 
App., 399 A.2d 76. 
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41. D.C.—Broder v. District of Columbia, MunApp., 
184 A.2d 741. 

Police measures held reasonable 

D.C.—Scott v. Distnct of Columbia, Mun.App., 184 
A.2d 849. 

48. Duty not owed by abutting owners to pe¬ 
destrians 

D.C.—Robinson v. Park Central Apartments, D.C., 248 
FSupp 632. 


§ 10. -Use of Streets, Sidewalks, 

and Parking Space 

52. Gosing or vacation of streets 

D C —Chevy Chase Citizens Ass’n v. District of Co¬ 
lumbia Council, App., 327 A 2d 310 

55. Statute precluding demonstrations within 
specified distance from foreign embassy 
valid 

DC—Jewish Defense League, Inc. v. Washington, 
D C, 347 F Supp 1300 

page 772 

63. D C—Smith v US, DC, 237 F.Supp 675 

§ 11. Land Titles in District; Ripar¬ 
ian Rights 

page 773 

77. D.C—U.S. v. Chesapeake & Potomac Tel. Co., 
App, 418 A.2d 114 

§ 12. Public Improvements 

page 774 

92. D.C—Cy Ellis Raw Bar v District of Columbia 
Redevelopment land Agency, C.A, 433 F 2d 543, 
139 U.S App D.C 385—Jones v District of Co¬ 
lumbia Redevelopment Land Agency, C.A., 499 
F 2d 502, 162 US.App.D.C 385—Jones v. Dis¬ 
trict of Columbia Redevelopment Land Agency, 
C A, 499 F 2d 502, 162 U S.App D.C 366. 

D.C Federation of Civic Associations v. Ams, 
DC., 275 FSupp 533 

Right of recovery on contractor’s bonds 

D.C —Aetna Cas & Sur. Co. v Circle Equipment Co, 
C A, 377 F.2d 160, 126 U.SApp.D.C 275. 

Urban renewal 

D.C —L’Enfant Plaza North, Inc. v. District of Colum¬ 
bia Redevelopment Land Agency, 437 F2d 698, 
141 U.S App D.C 265, on ranand D.C, 345 
F.Supp. 508, affd 486 F 2d 1314, 159 U.S.App. 
D.C 54—Bouchard v. Washington, DC., 356 
F Supp. 223 Affd., CA, 514 F.2d 824, 168 U.S. 
App.D C 402 

Transit system 

D.C —Bimberg v. Washington Metropolitan Area 
Transit Authority, D.C , 389 F Supp 340. 

Contracts 

DC—Jonal Corp v District of Columbia, CA-, 533 
F.2d 1192, 175 U-S.AppDC. 57, cert den. 97 
S Ct 80, 429 U.S 825, 50 L Ed 2d 88. 

Modification of project area redevelopment plan 

D.C—Hoeber v Distnct of Columbia Redevelopment 
Land Agency, D.C, 412 F.Supp 211, revd on oth. 
grds. 564 F.2d 515, 184 U.S App.D.C 30 

Consent of affected developers 

D.C.—Hoeber v. Distnct of Columbia Redevelopment 
Land Agency, D.C., 483 F Supp. 1356, affd., C A., 
672 F.2d 894, 217 U.S.AppD.C. 360 and 672 F 2d 
895, 217 U.S App D.C 361. 

97. Federal aid 

D.C—D.C Federation of Civic Associations v Airis, 
DC, 275 F.Supp. 533. 
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8. Refusal to dose alleys held proper 

D C.—Reservation Eleven Associates v. Distnct of Co¬ 
lumbia, C.A, 420 F.2d 153, 136 U.SApp D.C 
311—Nash v. Tobnner, C.A, 462 F.2d 314, 149 
U.S App.D.C 210. 

§ 13. -Damages 

16. D.C—Progressive Builders, Inc. v. District of Co¬ 
lumbia, CA, 258 F.2d 431, 103 U.SApp.D.C 
337, cerL den. 79 S.O. 122, 358 U.S. 881, 3 
L.Ed.2d 111. 


§ 14. -Assessments and En¬ 

forcement Thereof 

page 779 

80. Assessment held not lien at particnlar time 

DC.—Murray v Himelfarb, MunApp., 154 A2d 358 

§ 15. Torts 
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98.50. DC.—Barr v. Distnct of Columbia, D C , 202 
F.Supp. 260—Wade v Distnct of Columbia, App., 
310 A2d 857—Lmdler v Distnct of Columbia, 
CA, 502 F 2d 495, 164 US App D.C 35-Bal- 
lard v. Polly, D.C, 387 F.Supp 895. 

Employee Non-Liability Act held not retroac¬ 
tive 

D C —Van Voorhis v. Distnct of Columbia, D.C, 240 
F.Supp 822. 

Doctrine of respondeat superior 
DC—Ddlums v. Powell, CA., 566 F.2d 216, 184 
U.SApp DC 324, cert. den. 98 S.Ct 3146, 438 
U.S 916, 57 L.Ed 2d 1161, reh. den. 99 S Ct 234, 
439 U.S. 886, 58 L.EtL2d 201. 

Negligence not shown 

D C —Gueory v Distnct of Columbia, App., 408 A.2d 
967. 

District of Columbia is subject to 
liability for deprivation of constitution¬ 
al rights in direct action under Consti¬ 
tution. 9855 

98.55. Civil rights action 

(1) In general. 

DC—Shifrin v. Wilson, D.C, 412 FSupp. 1282. 

(2) Common-law immunity for discretionary func¬ 
tions inapplicable. 

D.C—Shifnn v. Wilson, D.C, 412 FSupp 1282. 

(3) However, “good faith reasonableness” qualified 
immunity applicable. 

D.C—Shifrin v Wilson, DC, 412 F.Supp. 1282. 
Doctrine of respondent superior applicable 
D.C—Tatum v Morton, D.CD.C, 402 F.Supp. 719, 
op supp, D.C., 386 F.Supp. 1308, remd 562 F 2d 
1279, 183 US App D.C 331. 

99. D.C—Deflums v. Powell, C.A., 566 F 2d 216, 184 
U.S.App.D.C. 324, cert den. 98 S.Ct 3146, 438 
US. 916, 57 L.Ed.2d 1161, reh. den 99 S.Ct 234, 
439 U.S. 886, 58 LEd.2d 201 

Ministerial Function 

DC—Wade v District of Columbia, App., 310 A 2d 
857 

99.5. D.C—Gee Gee Realty Corp v. District of Co¬ 
lumbia, App., 200 A.2d 378. 

Ministerial function 

D.C—Elgin v District of Columbia, CA., 337 F.2d 
152, 119 U.SAppD.C 116. 

Thomas v. Johnson, D.C, 295 FSupp. 1025— 
Ballard v. Polly, D.C, 387 RSupp 895. 

Wagshal v. District of Columbia, App., 216 A.2d 
172. 

Swimming pool 

DC—Thomas v. Potomac Elec. Power Co., DC., 266 
FJSupp 687. 

Swimming pool operated by private corporation 

D C.—Distnct of Columbia v. Thomas, C.A, 401 F.2d 
430, 130 U S App.D.C 365, cert. den. 89 S.Q. 877, 
393 US 1088, 21 L.Ed.2d 781. 

99.15. D C.—Scull v. Distnct of Columbia, C A., 250 
F.2d 767, cert den., 102 U.SApp.D.C 104, 78 
S Ct 703, 356 U S 920,2 L.Ed.2d 715—Wilson v. 
Bittmger, CA, 262 F2d 714, 104 U.S App D.C. 
403. 

Thomas v. Johnson, DC., 295 F.Supp. 1025. 
Gee Gee Realty Corp v. Distnct of Columbia, 
App, 200 A.2d 378—Wagshal v. Distnct of Co¬ 
lumbia, App,, 216 A2d 172. 
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Abolition of immunity as not question for judi- 
dary 

DC-Urow v District of Columbia, CA, 336 Fid 
351, 114 USAppDC 35a cert den 84 SCt 69, 
375 U.S 826, 11 LEd2d 59 
Sovereign immunity doctrine not determine on 
indefinite complaint 

D C —Sass v District of Columbia, C A , 316 F 2d 366, 
114 U.SAppDC 365 

Doctrine of sovereign immunity not applicable 
D.C—Harbin v. Dtstnci of Columbia, C.A., 336 F 2d 
950, 119 USAppDC. 31 
Graves v Dtstnci of Columbia, App, 287 A 2d 
524. 

Immunity conditioned upon commission in 
coarse of discretionary not ministerial ac¬ 
tivity 

D.C—Carter v Carlson, C A, 447 F 2d 358, 144 U.S. 
App.D G 388, on remand, D G, 56 F.R D 9, revd. 
on oth grds. 93 S.Ct 602, 409 US 418, 34 
L.Ed.2d 613, reh. den. 93 S Cl 1411,410 U.S 959, 
35 LEdL2d 694, vac in part 489 F.2d 1272, 160 
USAppD.C 148—Baker v. Washington, CA, 
448 F.2d 1200, 145 U.SAppDC. 277 

Beating inflicted by prison guards not within 
scope of immunity 

D.C—Balter v. Washington, C A, 448 F2d 1200, 145 
USAppD.C 277. 

Making arrest held ministerial 
D.G—Outer v. Carlson, C A, 447 F2d 358, 144 US 
App.D.C 388, on remand, D C., 56 F R.D 9, revd. 
on oth. grds 93 S.Ct. 602, 409 US 418, 34 
UEd.2d 613, refc. den 93 S.Ct 1411, 410 U.S 959, 
35 LEd.2d 694, vac in part 489 F2d 1272, 160 
USApp.D C. 148. 

Mimidpal immunity derived from common law 
D.C.—Wade v. District of Columbia, App, 310 A 2d 
857. 

Sovereign immuni ty viable 

D.C.—Wilson v. District of Columbia, App, 338 A 2d 
437. 

1. Failure to keep the peace 

D.G—Westminster Investing Corp v G C Murphy 
Co., CA., 434 F 2d 521, 140 USApp.DC 247 
Monarch Ins. Co of Ohio v District of Colum¬ 
bia, D.C, 353 F.Supp. 1249, affd, C A, 497 F 2d 
683, nine cases, 162 USAppDC. 96, and 497 
F.2d 684, thirteen cases, 162 USApp D C 97, and 
497 F.2d 685, five cases, 162 US.App.D C 98, and 
497 F,2d 686, four cases, 162 USApp.D.C 99, 
cert den 95 S.Ct 497, 419 U.S. 1021, 42 L Ed.2d 
295. 

Mob violence 

D.G—Amos v. District of Columbia, App, 309 A 2d 
305. 

2. D.G—Graham v. District of Columbia, D.C., 300 

F.Supp 454. 

4, DC — Chandler v. District of Columbia, App, 404 
A2d 964. 

45, D.C.—Graham v. District of Columbia, DC, 
300 FJSupp. 454 
Iinnwwity held not absolute 
D.G—Barr v. District of Columbia, D.C., 202 F Supp 
260—Thomas v Johnson, D.C, 295 F.Supp 1025 
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7. DC-Miller v. Spencer, App., 330 A.2d 250. 

7*5. Pay patient 

(2) No immunity from suit by paying patient 
DC—Spencer v. General Hospital of District of Co¬ 
lombia, CA.. 425 F.2d 479, 138 U.SApp.D.C 48. 
S3. D.C—Scull v. District of Columbia, CA., 250 
FJd 767, cert, den., 102 U.S.App.D.C 104, 78 
S.CL 703, 356 U.S. 920, 2 L-Ed.2d 715. 

Thomas v Potomac Elec. Power Co, D.G, 266 
F.Sopp.687. 

Wtisaa v. District of Columbia, App., 338 A2d 
437. 


Not a valid test as to immunity 

DC—Speyer v General HKp.tau cf District cf Co- 
C A, 425 F Id 4'9, :38 L S \ppDC 48 
8.20. D C —Graham v District of Columbia, D C. 
300 F Supp 454 

13. D C —Gee Gee Realty Corp v District of Co¬ 
lumbia, App, IOC A Id 37S 
Lack of notice of location of accident 
D C —Toome\ v District of Columbia, App., 315 A 2d 
565 

13.S. D C —Scull * District of Columbia, C.A, 250 
F Id ^67, cert den, 102 U S App D.C 104, 78 
SCt '03, 356 l S 920, 2 L Ed 2d 715 

Absence of profit 

DC —Scull v District of Columbia, CA, 250 F2d 
767, cert, den., 102 USApp.DC 104, ?8 SCt 
703, 356 US 920, 2 L.Ed2d 715. 
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13.10. D.C—Scull v District of Columbia, C A, 250 
F2d 767. 768, 102 US.AppDC 104, cert den. 
**8 S Ct. 703, 356 U S 920, 2 L Ed 2d 715 

Mistake in issuance of permit for sewer con¬ 
struction 

D C —Gee Gee Realty Corp v. District of Columbia, 
App, 200 A 2d 378 

17.50. DC—General Heating Engineering Co v 
District of Columbia, CA, 301 F.2d 549, 112 
U.SAppDC 225 

Newman v US, D.C, 248 FSupp 669 
Wagshal v District of Columbia, App , 216 A 2d 
172 

17.55. DC—District of Columbia v. Nordstrom, 
CA., 327 F2d 863, 117 USAppD.C 165 
Klein v District of Columbia, C.A, 409 F 2d 
164, 133 USAppDC 129 

Primary duty not dependent on ownership of fee 
DC—Conner v US, DC, 309 FSupp. 446 
17.60. D C —Wilson v. Bimnger, C A, 262 F 2d 714, 
104 U S App D.C. 403. 

Leary v District of Columbia, DC., 166 F Supp 
542—McNamara v.US.DC, 199 FSupp. 879— 
Smith v US, DC, 237 F.Supp 675 
Broder v District of Columbia, MunApp., 184 
A2d 741 

18. D.C—Nordstrom v District of Columbia, DC., 
213 FSupp 315, affd., CA, 327 F2d 863, 117 
USAppD.C 165. 

Dixon v District of Columbia, MunApp, 168 
A 2d 905—Harding v. District of Columbia, Mun 
App, 178 A2d 920 

19. D C —Dommel v Managers, Inc., C.A., 288 F 2d 
154, 109 USApp.DC 370—Mitchell v District 
of Columbia, CA., 347 F2d 484, 120 US.App 
DC 390 

District of Columbia v Meggmson, App, 250 
A 2d 571 

Notice held insufficient 

D C —Harding v District of Columbia, Mun. App, 178 
A 2d 920 

Hackett v District of Columbia, App, 264 A 2d 
298. 

Playground equipment 

DC.—Miller v District of Columbia, App, 343 A 2d 
278 
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22. D.C—McNamara v US, D.G, 199 F.Supp 879 
—Smith v U S-, D C, 237 F Supp, 675—Newman 
v. U.S., D G, 248 F.Supp. 669. 

Moms v. Prati, MunApp, 163 A 2d 552—Proc¬ 
tor v. District of Columbia, App, 273 A.2d 656 
Hackett v. District of Columbia, App., 264 A2d 
298 

24. DC.—Damels-Lumley v US., CA, 306 F.2d 
769, 113 U.S.App D.C 162 
Broder v District of Columbia, MunApp., 184 
A.2d 741—Proctor v District of Columbia, App., 
273 A.2d 656. 
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Negligence imputed from failure to perform 
duty 

D C —Harding v District of Columbia, MunApp, 178 
A 2d 920 

Pit at edge of sidewalk 

(2) Other matters 

DC—Rich v District of Columbia, App, 410 A.2d 
528 

24.5. Doctrine of res ipsa loquitur inapplicable 

D G—Hackett v. District of Columbia, App, 264 A 2d 

298 

27.5. Notice of dangerous condition 

(2) DC—Campbell v. District of Columbia, DC, 

153 FSupp 730, affd, CA, 254 F2d 357, 103 US 

App DC. 20—Smith v. U.S, D.C, 237 FSupp 675 

(3) Other matters. 

D C.—District of Columbia v McNeill, C A, 344 F 2d 
195, 120 USAppD.C 101. 
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28. DC—Moms v Prati, Mun.App., 163 A.2d 552 
—District of Columbia v Smith, App., 297 A.2d 
787. 

D.C.—Moms v. Prati, MunApp, 163 A.2d 552. 

28.10. DC—District of Columbia v Smith, App, 
297 A 2d 787. 

33.10. What constitutes nuisance 

D.C.—Norton & Co v District of Columbia, Mun. 
App, 173 A2d 482. 

§ 16. Fiscal Management 

39. Money from sale of dosed alley 

D C.—Carr v District of Columbia, D C., 371 F.Supp. 
293, affd and remd. 521 F2d 324, 172 USApp 
DC. 224, reh den 543 F2d 917, 177 USApp 
DC 432 

§ 17. -Bonds and Other Securi¬ 

ties 

page 785 

40. Congressional intent 

D C —Bootery, Inc v. Washington Metropolitan Area 
Transit Authority, D.C, 326 F Supp 794. 

§ 38(1). -Taxation 

Library References 
District of Columbia <£=>33. 

page 786 

45. D C —Breakefield v District of Columbia, C A., 
442 F2d 1227, 143 USApp.DC 203, cert den. 
92 SCt. 871, 401 US. 909, 27 LEd.2d 807 

51. D.C—District of Columbia v Ben Lar Associates, 

C A, 261 F.2d 376, 104 U S App D.C 258—Con¬ 
solidated Title Corp. v. District of Columbia, C A, 
275 F.2d 885, 107 U SAppD C 221, cert den 81 
S a. 48, 364 U S 817, 5 L.Ed 2d 48—District of 
Columbia v. Lewis, C.A, 288 F2d 137, 109 US 
App D G 353, cert den 82 S.Ct 33, 368 U.S. 818, 

7 LEd.2d 24 

Assessment of realty in name of deceased per¬ 
son 

(5) Other matters 

D G—Watson v Scheve, App., 424 A.2d 1089 

Privilege tax statute construed 

D C.—Smoot Sand & Gravel Corp v District of Co¬ 
lumbia, C.A, 261 F 2d 758,104 U.SApp.D G 292, 
cert den. 79 SCt 876, 359 US 968, 3 L.Ed2d 
834, reh den 79 S.Ct 1136, 359 US 1005, 3 
L Ed.2d 1134—District of Columbia v Brady, 

CA, 288 F2d 108, 109 USAppD.C. 324. 

Applicability of rules fbr construction of federal 
tax statutes 

DC.—District of Columbia v. ACF Industries, Inc., 

C A, 350 F.2d 795, 122 U.S.App.D.C. 12. 
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Impermissible exercise of authority shown 

DC—Bishop v Distnct of Columbia, App, 411 A 2d 
997, cert den 100 SCt 2943, 446 US 966 64 
L Ed 2d 825 

page 787 

51.5. D.C—Smoot Sand & Gravel Corp \ Distnct 
of Columbia, CA., 261 F2d 758, 104 US App 
DC 292, cert den 79 SCt 876, 359 US 968, 3 
L Ed 2d 834, reh den 79 SCt 1136, 359 US 
1005, 3 L Ed 2d 1134 

51.10. Agents or business within District 
(4) Other matters 

DC—District of Columbia v General Motors Corp, 
C.A, 336 F2d 885, 118 US. App DC 381, revd. 
on oth grds 85 SCt 1156, 380 US 553, 14 
L Ed 2d 68—State Loan & Finance Corp Dis¬ 
trict of Columbia, C.A, 381 F2d 895, 127 US 
App DC 116 

No office within District 

D C —District of Columbia v Cities Service Oil Co, 
C.A, 258 F.2d 426, 103 US App DC 332 

page 788 

51.20. D C —Distnct of Columbia Nat Bank v Dis¬ 
tnct of Columbia, CA, 348 F2d 808, 121 US 
App DC. 196 

52. D.C —Industrial Bank of Washington v Tobnner, 
C A, 405 F 2d 1321, 132 U S App D C 51—Dis¬ 
tnct of Columbia v Universal Computer Associ¬ 
ates, Inc, CA., 465 F,2d 615, 151 US.AppDC 
30 

Gross receipts; public utility 

(6) Other statements 

D.C,—Chesapeake & Potomac Tel Co v Distnct of 
Columbia, CA., 325 F2d 217, 117 US App DC 
21. 

Recordation tax 

DC—Dupont Park Apartments, Inc. v Distnct of 
Columbia, C A, 345 F 2d 109, 120 U S App D C 
215 

Corporate franchise tax 

DC—State Loan & Finance Corp v. Distnct of Co¬ 
lumbia, C.A., 381 F 2d 895, 127 US.AppDC 
116—ACF Industries, Inc. v Distnct of Columbia, 
C.A., 382 F.2d 463, 127 U S.App.D C 247 

Tax sale 

D C.—Bynes v Scheve, App., 435 A.2d 1058 

page 789 

52.5. D.C.—Broadcasting Publications, Inc v Dis¬ 
tnct of Columbia, C.A, 3P3 F2d 554, 114 US 
App.D.C 163 

Regulation promulgated under statute 

D G—Distnct of Columbia v. Southern Ry Co, C A, 
277 F2d 84, 107 US App D.C. 285 

53, D.C—Distnct of Columbia v Burlington Apart¬ 
ment House Co., App, 375 A.2d 1052. 

55JO. D.C.—Sokol v McLaughlin, Mun.App, 147 
A 2d 766—Stonewall Const. Co. v, McLaughlin, 
MunApp., 151 A.2d 535 

Valuation 

D C.—Distnct Unemployment Compensation Bd v Se- 
cunty Storage Co of Washington, App, 365 A 2d 
785, cert den. 97 S.G 2651, 431 US 939, 53 
L.Ed.2d 256. 

§ 18(2).-Exemptions 

page 790 

56. D.C—District of Columbia v National Parks 
Ass’n, CA., 444 F.2d 963, 144 U.S.App.D C. 88 

Imported alcoholic beverages 

D.C.—Distnct of Columbia v Samuel Meisel & Co, 
Inc., App, 316 A.2d 546. 

57. D.C,—District of Columbia v, Orleans, C A, 406 
F.2d 957, 132 U.S.App.D.C. 139. 
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59.5. D C —Distnct Unemployment Compensation 
Bd \ Security Storage Co of Washington, App, 
365 A 2d 785, cert den 97 SCt 2651, 431 US 
939, 53 L Ed 2d 256 

60.2, DC—Distnct of Columbia v National Parks 
Ass'n, CA, 444 F 2d 963, 144 USAppDC 88 
60.4. DC—District of Columbia v. George Wash¬ 
ington University, CA., 262 F2d 36, 104 US 
App D C 324—Workshop Center of the Arts v 
Distnct of Columbia. MunApp, 145 A 2d 571. 
60.8. D.C—Trustees of Nineteenth St. Baptist 
Church v Distnct of Columbia, App, 378 A 2d 
661, reh den 385 A 2d 8 

page 792 

60,14. DC—Service Schools Foundation v Distnct 
of Columbia, CA, 276 F 2d 517, 107 US App 
DC 217 

60 JO. D C —Distnct of Columbia v National Parks 
Ass’n, CA, 444 F2d 963, 144 USAppDC. 88 
60.24. D C —Distnct of Columbia v National Shnne 
of Immaculate Conception, Inc, CA, 315 F2d 
42, 114 USAppDC 296 

60.26. Time for exemption of building being 
renovated 

DC—Distnct of Columbia v. Salvation Army, C.A., 
264 F 2d 371, 105 U S App D C 85 
60 JO. D C —Distnct of Columbia v. Maryland Syn¬ 
od of Lutheran Church in Amenca, App, 307 
A.2d 735 

page 793 

60.32. “Use” crux of exemption 
D C —Distnct of Columbia v Maryland Synod of Lu¬ 
theran Church m Amenca, App, 307 A 2d 735. 
60.36. D.C—Distnct of Columbia v. Chevrah Tifer- 
eth Israel, CA., 280 F2d 61, 108 USAppDC 
53 

Administrative or coordinating organizations 
DC—Conference of Major Religious Supenors of 
Women, Inc v Distnct of Columbia, C.A, 348 
F 2d 783, 121 USAppD.C 171 

page 794 

60.46. Exemption of religious organizations 
held not unconstitutional 
DC—Von Stauffenberg v District Unemployment 
Compensation Bd., C.A., 459 F.2d 1128, 148 US 
App.DC. 104 

60.50. D C.—Distnct of Columbia v Jones, C.A, 270 
F 2d 939, 106 US App.DC. 187. 

§ 18(3).-Procedure 

61. D C —Distnct of Columbia v. Gallant Inc, C.A, 
290 F 2d 745, 110 US App.DC. 202—Amencan 
Sales Co v Distnct of Columbia, C A, 292 F 2d 
751, 110 USAppD.C. 258. 

Legal machinery of tax statute favored 
D.C—Distnct of Columbia v. Hechmger Properties 
Co., App., 197 A 2d 157. 

Method held inequitable 

D C —Distnct of Columbia v Southern Ry Co, GA, 
277 F.2d 84, 107 V S App D.C 285 

62. Presumptions 

DC—Trustees of Nineteenth St Baptist Church v 
Distnct of Columbia, App, 378 A.2d 661, reh. den. 
385 A 2d 8. 

page 795 

65. DC.—Shenandoah Corp. v. Jackson, CA., 298 
F2d 324, 111 USAppD.C 410, cert den. 82 
SCt 1255, 370 U.S 909, 8 LEdJd 403-Gray 
Properties, Inc. v Tobnner, GA.D.G, 357 F 2d 
829, 123 U S.App D.G 150 
Industnal Bank of Washington v. Sheve, D C, 
307 FSupp 98. 
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66. Assessment based not on valuation 
DC—District of Columbia v Burlington Apartment 
House Co, App, 375 A 2d 1052 

§ 18(4).-Income Taxes 

page 796 

Other matters relating to deductions 
have been considered. 71 lu 

71.11a. Matters treated as costs 
DC—Reliable Home Appliances, Inc v Distnct of 
Columbia, App, 219 A 2d 501 

Less in trade or business not shown 
DC.—Reliable Home Appliances, Inc v Distnct of 
Columbia, App, 219 A 2d 501 

Claim of less denied 

DC—Reliable Home Appliances, Inc v. Distnct of 
Columbia, App, 219 A 2d 501 

71.12. Declining balance method of determin¬ 
ing depreciation 

D C —Broadcasting Publications, Inc v. District of Co¬ 
lumbia, C A, 313 F 2d 554, 114 U S App DC 163 

Depreciation deductions permitted 
DC—Oppenheimer v District of Columbia, C A., 363 
F2d 708, 124 USAppDC 221. 

page 798 

71.20. DC—Alexander v Distnct of Columbia, 
App, 370 A2d 1327. 

704. D.C—Distnct of Columbia v ACF Industries, 
Inc., C A, 350 F.2d 795, 122 U S App D.C 12— 
Distnct of Columbia v. Neyman, C A, 417 F 2d 
1140, 135 U S App D C 193—Verkoutercn v Dis¬ 
tnct of Columbia, C A, 433 F2d 461, 139 US 
App DC 303 

Evidence etc. 

(2) As to other matters 

D C.—Board v Distnct of Columbia, C A, 344 F.2d 
560, 120 U S App.D C 175 

Sale of bail players 

D.C.—Washington Am League Base Ball dub, Inc. v. 
District of Columbia, C A, 349 F.2d 179, 121 
USAppDC 202 

page 799 

705. Sale of securities 

(3) Other matters. 

D G—Verkouteren v District of Columbia, C A, 346 
F2d 842, 120 USAppDC 361, app after re¬ 
mand, 433 F.2d 461, 139 U.S App.D.C 303 

706. DC—Distnct of Columbia v. Davis, CA, 
371 F 2d 964, 125USApp.D.C 311, cert den 87 
SCt. 1487, 386 U.S 1034, 18 LEdJd 598. 

707. DC—Berliner v. District of Columbia, CA., 
258 F 2d 651, 103 U S.App.D C 351, cert den 78 
SCt 1384, 357 US 937, 2 LEd 2d 1551—Con¬ 
solidated Title Corp ^District of Columbia, C.A, 
275 F.2d 885, 107 U S App.D C 221, cert den. 81 
SCt. 48, 364 U.S. 817, 5 L.Ed.2d 48—Distnct of 
Columbia v. Gallant Inc., CA, 290 F.2d 745, 110 
U S App.D C 202—Washington Am League Base 
Ball Club, Inc v District of Columbia, G A, 349 
F 2d 179, 121 U.S App.D C. 202—Distnct of Co¬ 
lumbia v ACF Industries, Inc, C.A, 350 F2d 
795, 122 U.S App D.C 12. 

Income attributable to activities outside District 

(2) Other instances 

D.C —Distnct of Columbia v. Evening Star Newspaper 
Co, GA, 273 F.2d 95, 106 US.App.D.C 360. 

Money held not taxable as dividend 

D.C —Distnct of Columbia v. Oppenheimer, C A., 301 
F.2d 563, 112 USAppD.C 239 

Distribution by corporation taxable as dividends 
D C —District of Columbia v Goldman, C A, 328 F.2d 
520, 117 USAppD.C. 219. 

American Sec & Trust Co v. Distnct of Colum¬ 
bia, GA, 408 F.2d 1295, 133 USAppDC 92— 
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Vcrkoutercn v District of Columbia. C A, 435 
F2d 461, 139 US AppDC 303 

Apportionment of income of multi-state enter- 

prises 

U S.—General Motors Corp \ District of Columbia, 
Dnt.Cbl, 85 SCt H56, 380 U S 553, 14 L Ed 2d 

68 

Sales-factor formula not authorized by statute 
U S,—General Motors Corp v District of Columbia, 
DatCd., 85 SCt 1156, 380 US 553, 14 LEd2d 
68 . 

Bwineas income 

D.C.—District of Columbia v Pierce Associates, Inc, 
App., 440 A 2d 32$, on reh. 462 A 2d 1129 

Other matters relating to the income 
tax statutes have been considered by 
the courts. 7127 * 

71.27a. D.C.—Uhne’s Estate v. District of Columbia, 
C.A., 360 F.2d 820, 124 U.S App.D C 5—Snow v 
District of Columbia, CA., 361 F.2d 523, 124 
U.SApp.D.C 69—Doyle v. District erf" Columbia, 
CA., 363 F.2d 694, 124 U S.App.D C. 207. 

Green v. District of Columbia, App, 221 A.2d 
441 

“Grom income** construed 

D.C—District of Columbia v Goldman, C. A, 328 F 2d 
520, 117 U-S-App D.C. 219. 

Different treatment to taxpayers than those lia¬ 
ble for capital gains trader federal scheme 
D.C —District of Columbia v Goldman, CA, 328 F 2d 
520, 117 U.SApp.D C. 219. 

Deficiency assessment not barred by limitations 
D.C—Board v. District of Columbia, CA, 344 F 2d 
560, 120U.SApp.DC 175 

Deductions under Franchise Tax Act 

D.C—Washington Am. League Base Ball Club, Inc v 
District of Columbia, CA, 349 F2d 179, 121 
U.S-Aj>p.D.G 202. 

D.C—District of Columbia v. National Bank of Wash¬ 
ington, App., 431 A2d 1. 

page 800 

71*28. DC—District of Columbia v. Gallant Inc, 
CA, 305 F.2d 761, 113 UAAppJD C 92—Broad¬ 
casting Publications, Inc. v. District of Columbia, 
CA, 313 FJd 554, 114 U-S.App.DG 163—Dis¬ 
trict of Columbia v. Pierce Associates, Inc, App., 
440 A2d 325, on reh. 462 A2d 1129. 

7U9. Passage of tide in District 

(5) Other instances. 

D.C—District of Columbia v. Evening Star Newspaper 
Co, CA, 273 F.2d 95, 106 U.S.App.D.C 360. 

Taxation formula hdd erroneous under tircum- 

D.C—District of Columbia v. Evening Star Newspaper 
Co., CA*, 273 F.2d 95, 106 U.S.AppD.G 360 

Other matters considered 

D.C—District of Colombia v. Evening Star Newspaper 
Ox, CA, 273 F.2d 95, 106 U.SApp.D.C. 360. 

Caknhrfion of tar 

D.C—District of Columbia v. Evening Star Newspaper 
Col, CA, 273 F.2d 95, 106 U.SApp.D.C. 360 

$ 18(5). — — Estate and Inher¬ 
itance Taxes 

page 881 

7135. Transfers held not adject to tax 

D.C—District of Colombia v. Von Schrader, App., 345 
A2d47S. 

7135, D.C—McKismey v. District of Columbia, 
CAD.C, 300 FJd 724, 112 U3.App.D.C 132. 

Dhtrict of Cohnnba v. Riggs Nat Bank of 
Washington, D.C, App* 335 A2d 238. 


7337. DC—D.slnct cf Oiir-tia . Pa..-e, CA, 
r* F Zi Zt: 12b l S App DC 4" 

page 802 

7138. DC—District cf Columbia \ Riggs Nat 
Bank of Washington, DC, App, 335 A 2d 238 

§ ig(7).-Collection and 

Enforcement 

page 805 

71.62. D C —Robinson v District of Columbia, App, 
372 A 2d 1005 

Payment 

DC—DC Transit System, Inc \ District of Colum¬ 
bia, CA, 269 F2d 773, 106 L\SAppDC 106 

Forfeitures and penalties 

DC —Bord v District of Columbia, CA, 344 F2d 
560, 120 U S App.D.C, 175 

71.63. US—In re Ray’s Automatic Transmission 
Service, Inc, Bkrtcy, D C , 1 B R 743. 

Redemption of property sold for nonpayment of 
taxes 

DC—Robinson v. Jones, App, 429 A 2d 1372—Bod- 
die v Robinson, App, 430 A 2d 519 

71.65. Notice sufficient 

D C —Dodson \ Scheve, App, 339 A2d 39, cert den 
96 SCt 1103, 424 US 909, 47 LEd2d 312 

Notice mandatory 

DC—Potomac Bldg Corp v Karkenny, App, 364 
A 2d 809, cert den. 97 S Ct. 2192, 431 U S 921, 53 
L Ed 2d 234 

71.69. DC—Malakoff v Washington, App, 434 
A 2d 432 

Other matters dealing with the priority 
of liens have been adjudicated by the 
courts. 7169a 

71.69a. U S —In re Anes Enterprises, Ltd , Bkrtcy., 
DC, 3 BR. 472 

Notice 

D C —District of Columbia v Hechrager Properties 
Co, App, 197 A 2d 157 

Preferred lien 

DC—District of Columbia v Hechinger Properties 
Co, App, 197 A2d 157 

Priority; certificate of delinquent taxes not 
filed 

DC—District of Columbia v Hechinger Properties 
Co, App, 197 A.2d 157 

When lien for taxes perfected 

DC.—District of Columbia v Hechinger Properties 
Co, App, 197 A.2d 157 

§ 18(8).-Review 

page 806 

71.74. D C —Pepsi-Cola Bottling Co of Washington, 
D C v District of Columbia, C.A, 337 F 2d 109, 

119 U.S App.D C 73 

Workshop Center of the Arts v District of Co¬ 
lumbia, Mun App, 145 A.2d 571 

Amendment of petition for review 

D.C —Wagshal v District of Columbia, App, 430 A.2d 
524 

71.75. D C —District of Columbia v General Motors 
Corp, C A, 336 F 2d 885, 118 U.S.App.D C 381, 
revd on oth grds 85 S Ct 1156, 380 US. 553, 14 
L Ed 2d 68—Bord v District of Columbia, C A, 
344 F 2d 560, 120 U.SApp D.C 175—Verkouter- 
en v. District of Columbia, C.A., 346 F.2d 842, 

120 U.S App.D.C 361, app. after remand 433 F 2d 
461, 139 U S,App.D.C. 303—District of Columbia 
v. Neyman, CA., 417 F.2d 1140, 135 U.SApp 
D.C 193. 


Procedure on appellate review of income tax 
provisions 

D C —Broadcasting Publications, Inc v District of Co¬ 
lumbia, C A, 313 F 2d 554, 114 U S.App D C 163 

The court of appeals will give great 
weight to the construction which is 
made by the tax court of its own rules 
and which is supported by equity and 
justice. 7175a 

71.75a. DC—Disnct of Columbia v. Payne, CA, 
374 F2d 261, 126 US App D.C 47. 

71.77. D.C—Service Schools Foundation v District 
of Columbia, C.A, 276 F.2d 517, 107 U.SApp 
DC 271 

page 807 

The scope of review with respect to 
decisions of the commissioners of the 
District relating to taxation has been 
adjudicated. 7178 * A taxpayer has the 
burden of showing that the tax is arbi¬ 
trary and unreasonable. 71785 

71.78a. D.C—District of Columbia v. Green, App, 
348 A.2d 305 ' 

Tax formula 

(1) In general 

DC—District of Columbia v General Motors Corp, 
CA, 336 F.2d 885, 118 US App DC 381, revd. 
on oth grds 85 SCt 1156, 380 US 553, 14 
L Ed.2d 68 

(2) Court may not substitute its own tax formula, 
most it can do is reject commissioners’ approach as 
unauthorized 

DC —District of Columbia v General Motors Corp, 
C A, 336 F 2d 885, 118 U S.App D C 381. revd 
on oth grds. 85 SCt 1156, 380 US 553, 14 
L Ed.2d 68 

71.78b. D C —Wyner v District of Columbia, App, 
411 A 2d 59 

Heavy burden 

DC —District of Columbia v General Motors Corp, 
C A, 336 F 2d 885, 118 US App DC 381, revd 
on oth grds 85 SCt 1156, 380 US. 553, 14 
LEd 2d 68 

Double taxation 

DC—District of Columbia v General Motors Corp, 
CA., 336 F2d 885, 118 US.AppDC 381, revd 
on oth grds. 85 SCt 1156, 380 US 553, 14 
L.Ed 2d 68 

71.79. D C —Carter-lanhardt, Inc v. District of Co¬ 
lumbia, App, 346 A 2d 916 

Applicable to tax exempt property 
D C.—National Graduate University v District of Co¬ 
lumbia, App, 346 A 2d 740 

Sole remedy 

DC—Trustees of Nineteenth St. Baptist Church v 
District of Columbia, App, 378 A2d 661, reh den 
385 A 2d 8 

71.83. D.C —District of Columbia v Berenter, C A, 
466 F 2d 367, 151 US App DC 196-George 
Hyman Const Co v District of Columbia, App, 
315 A 2d 175 

71.84. Partial payment 

D C —George Hyman Const. Co v District of Colum¬ 
bia, App, 315 A.2d 175. 

71.85. D C —District of Columbia v Berenter, CA, 
466 F 2d 367, 151 U S App.D C 196. 

Matters relating to petitions for re¬ 
view of an assessment have been adju¬ 
dicated. 71 86a 

71.86a. Petition held sufficient 
D C —District of Columbia v. Payne, C.A, 374 F 2d 
261, 126 U.S.App,D.C 47. 
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71,87. Limitation tolled 
DC—Trustees of Nineteenth St Baptist Church v 
District of Columbia, App, 378 A 2d 661, reh den 
385 A 2d 8 

Notice insufficient 

DC—Shenandoah Corp v Pringle, App, 385 A 2d 
748 

Appeal too late 

DC—Trustees of Nineteenth St Baptist Church v 
District of Columbia, App, 385 A 2d 8 

Petition filed before payment of tax 

D C —Wagshal v District of Columbia, App, 430 A 2d 
524 

Overruled case 

Taxpayer’s petition for refund of use tax assessment 
was to be filed within six months of taxpayer's payment 
of the tax rather than within six months of the assess¬ 
ment 

DC—Peoples Drug Stores, Inc v District of Colum¬ 
bia, App, 470 A 2d 751, overruling Donahue v 
District of Columbia, 368 A.2d 1147 

71.95. DC—Verkouteren v District of Columbia, 
C A , 346 F 2d 842, 120 U S.App D C 361, app 
after remand 433 F2d 461, 139 U.S App.D C. 
303—District of Columbia v ACF Industries, 
Inc, C A, 350 F2d 795, 122 USAppDC 12- 
May Dept Stores Co v District of Columbia, 
C A., 364 F 2d 689, 124 U S App D C 296 

§ 19. -Rights and Remedies of 

Taxpayer 

page 809 

72. D C —D C Federation of Civic Associations v 
Ains, DC, 275 FSupp 533 

Various other matters relating to 
taxpayer suits have been con¬ 
sidered . 73 10 

73.10. Adequate remedy at law 

D.C.—D C Federation of Civic Associations v. Ains, 
D.C, 275 FSupp 533 

Standing of civic association to sue 

D.C—D.C Federation of Civic Associations v Ains, 
D.C, 275 FSupp 533 

Suit to restrain expenditures 

D.C—D.C Federation of Cmc Associations v Ains, 
D.C., 275 FSupp 533. 

Authority of court and matters considered 

DC—D.C Federation of Civic Associations v Ains, 
DC, 275 F.Supp 533 

No standing to challenge bond referenda in 
Maryland or Virginia 

D C—Booteiy, Inc v, Washington Metropolitan Area 
Transit Authority, D C, 326 F Supp 794 

Existence of standing does not establish duty of 
court to pass on merits 

DC—Bootery, Inc v Washington Metropolitan Area 
Transit Authonty, DC., 326 FSupp 794 

Scope of review 

D.C.—Booteiy, Inc v. Washington Metropolitan Area 
Transit Authonty, D C, 326 F-Supp 794 

Standing to sue where no misuse of public funds 
D.C.—Debevoise v. Back, D C, 359 A2d 279 
Refund not justified 

D.C —District of Columbia v. Keyes, App., 362 A.2d 
729, cert, den 97 S.Ct 1651 

Burden of proof 

D.C.—Shpritz v. District of Columbia, App., 393 A 2d 
68 

Right to attorneys fees 

DC—Andrews v District of Columbia, App, 443 
A 2d 566, cert, den 103 S a. 216, 459 U.S. 909, 74 
LEd2d 172 
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73.56. D C —Workshop Center of the Arts v District 
of Columbia, Mun App , 145 A 2d 571. 

73.58. D C —Distnct of Columbia v Brady, C A , 
288 F 2d 108, 109 U S App D C 324 

73.64. Evidence held sufficient 
D C —Reliable Home Appliances, Inc v District of 
Columbia, App, 219 A 2d 501 

Claim for refund 

D C.—District of Columbia v ACF Industries, Inc, 
C A, 350 F 2d 795, 122 U S App D C 12 

page 810 

73.70. Review 

D C —Distnct of Columbia v Southern Ry Co, C.A , 
277 F 2d 84, 107 US App DC 285. 

Money collected under an invalid tax 
assessment is refundable to the tax¬ 
payer. 7370 * 

73.70a. D.C —District of Columbia v Evening Star 
Newspaper Co, C A, 273 F.2d 95, 106 US App 
DC 360 

73.72. Action held premature under circum¬ 
stances 

D C —Washington Bd of Trade v McLaughlin, C A, 
267 F 2d 633, 105 U S App D C 356 

§ 20. Claims against District 

The commissioners of the District 
have authority under statutes to com¬ 
promise or settle claims asserted 
against the District. 745 

74.5. Notwithstanding district in performance 
of governmental function 
D C —Harbin v Distnct of Columbia, C.A, 336 F 2d 
950, 119 US App DC 31 

Notice of claim 

D C —Miller v Spencer, App , 330 A 2d 250. 

§ 21. Actions and Special Proceed¬ 
ings 

Library References 
District of Columbia <8=36. 

75. D C —Spencer v. General Hospital of District of 
Columbia, CA., 425 F2d 479, 138 U.S App D.C. 
48 

Other matters with respect to ac¬ 
tions have been adjudicated by the 
courts. 751 

75.1. US—Loge V U.S, CA.Ark., 662 F.2d 1268, 
cert den 102 S.Ct. 2009, 456 U S. 944,72 L Ed.2d 
466 

D C.—Hartford Acc & Indem Co. v Distnct of Co¬ 
lumbia, App, 441 A 2d 969 

Cause of action against district not stated 
DC—Fields v Distnct of Columbia Government, 
D C, 299 F Supp 1319, set aside cm oth. grds., 433 
F 2d 740, 143 U S App.D C 325 

Punitive damages 

D C —Smith v Distnct of Columbia, App, 336 A.2d 
831 

Action not barred by sovereign immunity 
D.C —Board of Sup’rs of Fairfax County, Virginia v. 
US,, D.CVa, 408 FSupp 556, dism., CA., 551 
F 2d 305, two cases. 

Court reluctant to grant money awards absent 
guidance of Congress 

Mont —Herrod v. Peoples Drug Stones, Inc., D.C., 417 
F Supp. 747. 

Counsel fees 

DC—District of Columbia v. Green, App., 381 A.2d 
578 


Challenge to initiative procedure 
D C —Dankman v District of Columbia Bd of Elec¬ 
tions and Ethics, App, 443 A.2d 507 

An action by the District asserting a 
public right is not subject to limita¬ 
tions. 756 

75.6. Action to recover expenditures in treat¬ 
ing tuberculosis patient 

D C —Distnct of Columbia v. Weiss, App., 263 A.2d 
638 
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75.10. DC—Smith v Distnct of Columbia, CA, 
463 F 2d 962, 150 U.SApp.DC 126, on remand 
297 A 2d 787 

Police report 

DC —Thomas v Potomac Elec. Power Co, DC., 266 
F.Supp 687 

Purpose 

D C —Boone v. Distnct of Columbia, D C, 294 
F.Supp 1156. 

Hill v Distnct of Columbia, App, 345 A 2d 867 
75.15. D C —Kelley v. Morris, App, 400 A 2d 1045 
—Gwinn v. Distnct of Columbia, App, 434 A. 2d 
1376 

Notice held defective 

DC—Boone v. Distnct of Columbia, DC, 294 
FSupp. 1156. 

Police report held not to constitute notice 
D C —Brown v District of Columbia, App, 304 A 2d 
292—Miller v Spencer, App, 330 A 2d 250 
Genuine issue as to lack of notice not raised 
D C —Hill v Distnct of Columbia, App , 345 A.2d 867 
Adequacy of police report 

DC—Pitts v Distnct of Columbia, App., 391 A 2d 
803 

75.20. DC —Boone v Distnct of Columbia, DC, 
294 F.Supp 1156 
Purpose 

DC— DeUums v Powell, CA., 566 F.2d 216, 184 
U S App.D.C 324, cert den. 98 SCt 3146, 438 
US 916, 57 LEd.2d 1161, reh. den. 99 SCt 234, 
439 US 886, 58 L Ed 2d 201 

Attorney fees 

D C —Distnct of Columbia v Green, App, 381 A 2d 
578 

75.25. DC—Shehyn v. Distnct of Columbia, App, 
392 A 2d 1008. 

Noncompliance with the notice claim 
provision in such a statute cannot bar 
federal claims. 7526 

75.26. DC—Brown v US, CA., 742 F.2d 1498, 
239 U.S.AppD.C 345, cert. den. 105 S.Ct 2153, 
85 L-Ed 2d 509, overruling McClain v. Barry, 697 
F.2d 366. 

75.30. D.C —Shehyn v. Distnct of Columbia, App, 
392 A 2d 1008. 

75.50. D C—Pitts v. Distnct of Columbia, App, 391 
A 2d 803 

76. D C —Distnct of Columbia v North Washington 
Neighbors, Inc, App, 336 A 2d 828, app after 
remand 367 A.2d 143, cert den 98 S Ct 68, 434 
US. 823, 54 L,Ed.2d 80 

No standing to sue 

DC—Burner v. Washington, D.C, 399 F.Supp. 44. 
Agency established by statute not sui juris 
D C—Braxton v. National Capital Housing Authority, 
App, 396 A 2d 215 
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76.5. D C —Roberson v District of Columbia Bd. of 
Higher Ed, App., 359 A 2d 28. 

76.10. D.C—Keith v Washington, App., 401 A 2d 
468. 
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§ 21 DISTRICT OF COLUMBIA 
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Complaint naming “Commissioners of the Dis¬ 
trict of Columbia” sufficient to name Dis¬ 
trict of Columbia as party 

D C —Spann v Commissioners of District of Columbia, 

C. A., 443 F 2d 715, 143 U S App D.C 300 

District of Columbia intended defendant 
D.C.—Parker v District of Columbia, DC, 5SS 
F Sapp 518, 

77* Suit against mayor considered defective 

D C.—Eskndge v. Jackson, App., 401 A 2d 986 

83. Breach of contract 

D.C—East River Const. Corp v District of Columbia, 

D. C, 183 ESapp 684. 

Complaint held sufficient in other actions 
D.C -Carter v Carlson, C A, 447 F2d 358, 144 U S 
App D C 388, on remand, D C, 56 F.R D. 9, revd 
on oth grds 93 SCt. 602, 409 US 418, 34 
L.Ed.2d 613, reh den. 93 S Ct 1411, 410 US 959, 
35 LEd2d 694, vac tn part, 489 F2d 1272, 160 
U.S App DC 148 

Barr v. District of Columbia, D.C, 202 F Supp 
260 

The requirement of a written notice 
of claim is not a matter to be alleged 
and proved by the plaintiff but is a 
matter of affirmative defense to be 
pleaded by the defendant. 843 

84.5. Defense held waived where not asserted 

D.C.—F. W. Wool worth Co. v Stoddard, Mun App, 
156 A 2d 229. 

86J5. Barden of proof with respect to other 
matters 

D C —Treadwell v. District of Columbia, C A, 255 
F.2d 541, 103 U.S App.D C 132. 

Evidence held sufficient 

(2) D.C—Dixon v District of Columbia, Mun App., 
168 A.2d 905. 

88. D.C.—Curtis v District of Columbia, C A., 363 
F.2d 973, 124 US.AppDC 241—District of Co¬ 
lumbia v. White, App, 442 A 2d 359 

89. D.C—Hartford Acc & Indent. Co. v District of 
Columbia, App., 441 A 2d 969 
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90. DC—Curtis v District of Columbia, C A., 328 
F.2d 566, 117 U.S.App.DC. 265—District of Co¬ 
lumbia v. White, App., 442 A.2d 159. 

Hankins v Southern Foundation Corp, DC, 
216 F3upp. 554, affd, CA., 326 F.2d 693, 117 
U&App.D.C 150. 

Broder v District of Columbia, Mun. App, 184 
A2d 741—District of Columbia v Barnard, Mun 
App., 144 A.2d 418. 

9L5. D.C —District of Columbia v. Stamp, C A, 324 
F.2d 406, 116 US.App.DC 374. 

Washington Gas Light Co v. Jones, App., 332 
A,2d 358—Miller v District erf Columbia, App., 
343 A.2d 278. 

92. D.C—Hankins v Southern Foundation Corp., 
DC, 216 F-Supp. 554, affd., CA, 326 F2d 693, 
117 U.S.App.D.C. 150—Conner v U.S, D.C, 309 
F-Supp. 446. 

F. W. Wool worth Co. v. Stoddard, Mun.App., 
156 A.2d 229—McCarthy v. District of Columbia, 
MunApp., 168 AJd 910. 

Fall on street or sidewalk; ice or snow 

(5) Other matters. 

DC—Burke v. Upland Terrace, Inc., CA, 348 F2d 
362, 121 U.SApp.D.C 133. 

Klein v. District of Columbia, C.A., 409 F2d 
164, 133 UJSAppD.C. 129. 

Evidence held i nsu fficie nt for jury 

DC—Treadwell v. District of Columbia, CA, 255 
F.2d 541, 103 U-SApp.DC 132—Mitchdl v. Dis¬ 
trict of Columbia, CA., 347 F.2d 484, 120 U.S. 


92.10. Instructions held erroneous 

DC — 1 TT-cmpsc* v Dstnct of Cc’j-.bia, MunApp, 
is: A 2d 363 

Instructions held proper 

DC —Dsstnc: of Columbia t Nordstrom, CA, 327 
F 2d 863, ::i US An? DC Ifc* 

93. Award of attorney fees not authorized 

DC— District o r CoLmbta Green, App, 38'. A 2d 

5"8 

page 814 

DISTURB. 

Present Tense 

13. Neb -State v McNair, 135 N W 2d 463, 465, TS 
Neb SI 

Similarly defined 

“Disturb” means to turn or district a person by 
disturbance—State v Davis, 257 XE2d 79, 81, 21 
Ohio App 2d 261 

14. Neb —State v McNair, 135 N W 2d 463, 465, 178 
Neb 763 

16.5. Ohio—State v Davis, 257 N E 2d 79, 31, 21 
Ohio App 2d 261 
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DISTURBANCE. 

30. Similarly expressed 
“Disturbance” is something less than threats of vio¬ 
lence, it is an interruption of peace and quiet, a viola¬ 
tion of public order and decorum, or an interference 
with or hindrance of one m pursuit of his lawful nght or 
occupation —People \ Weinberg, 149 N W 2d 248, 252, 
6 Mich App 345 

(2) An interruption of a state of peace or quiet, or an 
interference with a planned, ordered or regular proce¬ 
dure, state or habit—Landry v Daley, DC Ill, 280 
FSupp 968, 970 

(3) Any act causing annoyance, disquiet, agitation, or 
derangement to another, or interrupting his peace, or 
interfering with him m the pursuit of a lawful and 
appropriate occupation or contrary to the usages of a 
sort of meeting and class of persons assembled that 
interferes with its due progress or imtates the assembly 
in whole or in part —Boone v State, Tex Cr App, 492 
S W 2d 509, 511 

DISTURBANCE OF 
PUBLIC 
MEETINGS 

§ 1, Definition, Nature, and Ele¬ 
ments of Offense 
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3. Statutory definitions held sufficient 

(3) Other statements. 

NJ—State v Young, 271 A.2d 569, 57 NJ 240, cert 
den 91 SCt 1527, 402 US 929, 28 L.Ed2d 863 

Statute held valid 

Anz—State v Schoner, App ,591 P 2d 1305, 121 Anz 
528 

Fla—Weidner v State, 380 So 2d 1286 
Neb—State v Guy, 242 NW2d 864, 196 Neb 308 
N J —State v Young, 271 A 2d 569, 57 NJ 240, cert 
den 91 SCt 1527, 402 US 929, 28 L Ed 2d 863 
NC—State v Wiggins, 158 S.E2d 37, 272 NC 147, 
cert den 88 S Ct 1418, 390 U S 1028, 20 L.Ed 2d 
285. 

Ohio—State v Davis, 257 N E.2d 79, 21 Ohio App 2d 
261 

Statute unconstitutional 

Ohio—State v. Schwing, 328 N E 2d 379, 42 Ohio St 2d 
295 

4.5. Circumstances considered 


5. NC-State v Wiggins, 158 SE2d 37, 272 NC 
147, cert den 88 S Ct 1418, 390 U.S 1028, 20 
LEd 2d 285 

State v Midgett, 174 SE2d 124, 8 N.CApp 
230 
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15. Cal—In re Kay, 83 CalRptr 686, 464 P.2d 142, 
1 C 3d 930 

Neb -State v McNair, 135 N W 2d 463, 178 Neb 763 

NJ—State v Young, 271 A2d 569, 57 NJ 240, cert 
den 91 SCt 1527, 402 US 929, 28 LEd 2d 863 
State v Morguhs, 266 A 2d 136, 110 N J.Super 
454 

Purpose of statute 

NJ-State v Besson, 266 A 2d 175, 110 NJ Super 
528 

Ohio—State v Schwing, 328 N E 2d 379, 42 Ohio St.2d 
295 

16. Mam -State v Olson, 178 NW2d 230, 287 
Mum 300 

Neb -State v McNair, 135 N.W.2d 463, 178 Neb. 763 

17. Ohio—Stare v. Schwing, 328 N E.2d 379, 42 Ohio 
St 2d 295 

To throw into disorder or confusion, to inter¬ 
rupt 

Neb —State v McNair, 135 N W 2d 463, 178 Neb 763 

To interfere with and to throw into confusion 
and disorder 

NM-State v Orzen, App, 493 P2d 768, 83 NM 
458 

17.5. Cal—In re Kay, 83 Cal Rptr 686, 464 P 2d 
142, 1 C 3d 930 

NJ—State v Morguhs, 266 A 2d 136, 110 N J Super 
454 

Substantial disturbance 

D C —Riley v District of Columbia, App, 283 A 2d 
819, cert den 92 S Ct 1499, 405 U S 1066, 31 
LEd 2d 796 

Trivial incident not sufficient 

DC—Riley v. District of Columbia, App., 283 A 2d 
819, cert den 92 S Ct 1499, 405 U.S 1066, 31 
LEd 2d 796 

18. Anz —State v Schoner, App, 591 P 2d 1305, 121 
Anz 528 

Cal —In re Kay, 83 Cal Rptr 686, 464 P 2d 142,1 C 3d 
930 

23. NJ—State v Morguhs, 266 A 2d 136, 110 NJ 
Super 454—State v Besson, 266 A 2d 175, 10 
NJ Super 528 
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25. Ga —Jones v State, 136 S E 2d 358, 219 Ga. 848, 
cert den 85 S.Ct 330, 379 US 935, 13 LEd 2d 
345 

27. Actions consistent with religious observ¬ 
ance not a disturbance 

DC—Riley v District of Columbia, App, 283 A 2d 
819, cert den 92 SCt 1499, 405 US 1066, 31 
LEd 2d 796 

29. Violation of usages or rules which accused 
knew or should have known 

Cal.—In re Kay, 83 Cal Rptr 686,464 P 2d 142, 1 C.3d 
930 

30. N C —State v Wiggins, 158 S E 2d 37, 272 N C 
147, cert den 88 SCt 1418, 390 US 1028, 20 
LEd 2d 285 

37. Fla—S H B v State, 355 So 2d 1176. 

Mass—Com v Bohmer, 272 N.E2d 1381, 374 Mass 

368 

38. Tenn—Ford v State, 355 S W.2d 102, 210 Tenn. 
105, reh den 356 SW2d 726, 210 Tenn. 105, 
cert den 84 S a 1901, 377 U S. 994, 12 L.Ed.2d 
1046, reh den 85 SCt 12, 379 U.S. 870. 13 
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51. “Meeting of the people** 

NM—State v Orzen, App, 493 P 2d 768, 83 \M 
458 

52. Players and spectators at basketball game 

NM —State v. Orzen, App, 493 P2d 768, 83 N'M 

458 

56. Statute held valid 

Fla—S H B v State, 355 So 2d 1176 

Mass.—Com v Bohmer, 372 N E 2d 1381, 374 Mass 
368 

NC-State v Wiggins, 158 SE2d 37, 272 NC 147, 
cert den 88 S Ct 1418, 390 U S 1028, 20 L Ed 2d 
285 

Material or substantial disruption 

Anz.—State v Schoner, App, 591 P 2d 1305, 121 Anz 
528 

60. U.S—Central Presbyterian Church v Black Li¬ 
beration Front, D C Mo, 303 F Supp 894 

Cal—People v. Cruz, 101 Cal-Rptr 711, 25 CA3d 
Supp 1 

Statute held valid 

Ala—Hill v State, CrApp, 381 So 2d 206, wnt den, 
Sup, 381 So 2d 213 

Ga—Jones v State, 136 SE2d 358, 219 Ga. 848, cert 
den 85 SCt 330, 379 US. 935, 13 L Ed 2d 345 

Membership in church not controlling 

Ark—State v Kimbrough, 578 SW2d 26, 265 Ark 
289 

page 820 

83. Invalid application of statute 

US.—Turner v Goolsby, DCGa., 255 FSupp 724 
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91. Ala—Hill v State, CrApp, 381 So 2d 206, wnt 
den. Sup, 381 So 2d 213 

§ 2. Defenses 

1. Particular matter held no defense 

Tenn.—Ford v State, 356 S W2d 726, 210 Tenn. 105 

§ 3. Persons Liable 

page 822 

12. Liability limited to members of audience 
creating disturbance 

Cal.—Braxton v. Municipal Court For City and County 
of San Francisco, 109 Cal Rptr 897, 514 P 2d 697, 
10 C.3d 138 

§ 4. Indictment and Information 

13. Held sufficiently certain 

Ga—Jones v State, 136 SE2d 358, 219 Ga. 848, cert 
den. 85 S a 330, 379 U.S 935, 13 L Ed.2d 345. 
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32. Ga.—Jones v State, 136 S E2d 358, 219 Ga. 848, 
cert. den. 85 S.Ct. 330 379 US 935, 13 LEd.2d 
345 
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74. NJ — State v Morgulis, 266 A.2d 136, 110 NJ 
Super 454 

§ 5. Evidence 


page 826 

80. N M —State v Orzen, App, 493 P 2d 768, 83 
NM 458. 

NC—State v, Wiggins, 158 SE2d 37, 272 NC 147, 
cert den 88 S Ct 1418, 390 U S 1028, 20 L Ed.2d 
285 

87. Cal—In re Kay, 83 Cal Rptr 686, 464 P2d 142, 
1 C 3d 930. 

88. Evidence held sufficient 

(1) Neb—State v McNair, 135 NW.2d 463, 178 

Neb 763 

N M —State v Orzen, App , 493 P 2d 768, 83 N M. 
458 

Tenn —Ford v State, 355 S W 2d 102, 210 Tenn 105, 
reh den 356 S W.2d 726, 210 Tenn. 105, cert, den 
84 S Ct 1901, 377 U S 994, 12 L Ed 2d 1046, reh 
den 85 S Ct. 12, 379 US 870, 13 L.Ed2d 76. 

(2) DC—Riley v District of Columbia, App, 283 

A 2d 819, cert, den 92 SCt 1499, 405 US 1066, 31 

L Ed 2d 796 

Evidence held insufficient 

(3) To show other matters 

N J —State v Young, 271 A 2d 569, 57 N J 240, cert 
den. 91 S Ct 1527, 402 U S 929, 28 L.Ed.2d 863 

§ 6. Trial 

92. N C —State v Guthne, 144 S E 2d 891, 265 N C 
659 

Evidence sufficient to go to the jury 

N.M.—State v. Orzen, App, 493 P 2d 768, 83 N M 
458 

94. Nonsuit properly refused 

NC—State v Wiggins, 158 SE.2d 37, 272 NC 147, 
cert den 88 S.Ct. 1418, 390 US 1028, 20 L Ed.2d 
285 

96. Ga—Jones v. State, 136 S E.2d 358, 219 Ga. 848, 
cert den 85 S a. 330, 379 U.S 935, 13 L Ed 2d 
345 
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97. Ga.—Jones v. State, 136 S E.2d 358 219 Ga. 848, 
cert den 85 S.Ct. 330, 379 U.S 935, 13 L.Ed2d 
345. 

99. Ga—Jones v State, 136 S E 2d 358, 219 Ga. 848, 
cert den 85 SCt. 330, 379 US. 935, 13 L.Ed2d 
345 

1. Ga—Jones v State, 136 SE.2d 358, 219 Ga. 848, 
cert den 85 SCt. 330, 379 U.S 935, 13 L.Ed2d 
345 

§ 7. Sentence and Punishment 

5. Punishment not excessive 

(2) Other punishment 

Ga—Jones v State, 136 S E.2d 358, 219 Ga. 848, cert 
den 85 SCt. 330, 379 US. 935, 13 LEd 2d 345 


DIVISION 

Page 835 

Tenn—Ford v State, 355 S W 2d 102, 210 Tenn 105, 
reh den 356 S W 2d 726, 210 Tenn 105, ccrt. den 
84 SCt. 1901, 377 US 994, 12 LEd2d 1046, reh 
den 85 SCt 12, 379 US 870, 13 LEd 2d 76 

page 828 

DITCH. 

6. N C —Ayers v Tomnch Corp, N GApp., 193 
SE2d 764, 768, 17 NC.App, 263 

page 829 

DIVERSION. 

42. In context of transportation, “diversion” means 
the act or process of changing the route —South¬ 
ern Pac Co v Brown, Alcan tar & Brown, Inc, 
C A Tex, 404 F.2d 187, 190 

DIVIDE. 

As a Verb 
page 830 

DIVERSITIES. Distinctions drawn 
in the course of legal reasoning. 53 50 

53.50. U S —U.S. V. Newman, C A Pa, 456 F 2d 668, 
671 

73. Not necessarily separation into equal parts 
Neb —Stoddard v Montgomery, 98 N W.2d 875, 878, 
169 Neb 252 

page 831 

Phrases: 

Other phrases are set out in the 
note. 3 5 

3.5. Phrases 

(1) “Divide equally” does not necessarily or m all 
cases import a division by heads —Succession of Blaum, 
110 So 2d 95, 98, 236 La 1046 

DIVIDEND. 

5. US—C.J.S. quoted in Buchman v American 

Foam Rubber Corp, DCNY., 250 FSupp 60, 
75 

6. US —C.J.S. quoted in Buchman v Amen can 

Foam Rubber Corp, D C N Y, 250 F.Supp 60, 
75 

7. US —GJ.S. quoted In Buchman v American 

Foam Rubber Corp, DCNY, 250 F.Supp 60, 
75 

page 832 

16. Tenn—Gallagher v Butler, 378 S.W.2d 161, 167, 
169, 214 Tenn. 129 

page 835 

DIVISION. 

81.5. Similarly defined 

“Division” is act of dividing into parts or portions — 
In re Symonds’ Estate, CA, 424 F2d 928, 930, 138 
U.S App.D.G 15 


t 
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Dismissal improper 

Nev—Ad-Art, Inc. v Denison, 574 P2d 1016, 94 Nev. 
73 

25.20. Cal—Bass v Braun, 3 CalRptr 212, 178 
C.A2d 744—Ross v George Pepperdine Founda¬ 
tion, 344 P 2d 368, 174 C A.2d 135 
25.22. Cal —Bella Vista Development Co. v. Superior 
Court In and For Mann County, 36 Cal Rptr. 106, 
223 C.A.2d 603—King v State, 89 Cal Rptr. 715, 
11 C.A2d 307. 

Or—Clyde v. Walker, 348 P.2d 1104, 220 Or 136 
25.26. CaL—Langan v. McCorkle, 81 CalRptr 535, 
276 C.A.2d 805. 

25.28. Cal —Tunis v Superior Court of Los Angeles 
County, 30 CaLRptr. 135, 380 P.2d 823 
Sherberne A Associates v Vector Mfg Co., 69 
Cal.Rptr 284, 263 CA.2d 68 
Iowa—Talbot v Talbot, 122 N.W 2d 456, 255 Iowa 337 
Taking of depositions not action to bring case to 
final determination 

La.—De Salvo v Wagucspack, App., 187 So 2d 489. 
N.M.—Morris v. Fitzgerald, 385 P 2d 574, 73 N M 56. 

Correspondence requesting setting for trial held 
not action 

N.M.—Bnesmetster v. Medina, 417 P.2d 208, 76 N.M 
606. 

Effing of notice does not operate to prevent 
dismissal 

Colo.—Radinsky v. Karras, App, 511 P.2d 953 
25.32. Cal.—Mastelotto v. Harbor Box A Lumber 
Co., 338 P.2d 988, 170 CA-2d 429—Patapoff v 
City of Los Angeles, 342 P.2d 428, 171 CA.2d 
635—Bella Vista Development Co. v. Superior 
Court In and For Mann County, 36 CalRptr. 106, 
223 C-A.2d 603—Ryerson v. Riverside Cement 
Co., 72 CaLRptr. 595, 266 C.A.2d 789—Hartman 
v. Gordon H. Ball, Inc., 75 CalRptr. 618, 369 
CA_2d 779—AMF Pinspotters, Inc. v Peek, 86 
CalRptr. 46, 6 CA.3d 443—Vanyek v. Heard, 95 
Cal.Rptr. 750, 18 CA-3d 467. 

N.Y.—Tactuk v. Freiberg, 261 N.Y.S.2d 438, 24 
A.D.2d 503. 

Wash.—Kelly v. Kelly, 348 P 2d 652, 55 Wash.2d 494 
Impanelling of jury held sufficient 
CaL—Vedd v. Sorensen, 340 P.2d 1020, 171 CA.2d 
390. 

Action held partially tried 
Cal.—Katkman v. Katleman, 346 P.2d 218,175 CA.2d 
493. 

Action held not trial 

CaL—California Ammonia Co. v Macco Corp., 75 
Cal.Rptr. 753, 270 C.A^d 429. 

2534. CaL—Hsu v. Gty and County of San Francis¬ 
co, 49 Cal.Rptr 531, 240 CA2d 317. 

Where one defendant successfully 
moves for summary judgment, the pro¬ 
ceedings on the motion does not consti¬ 
tute a trial within the meaning of the 
statutes discussed in relation to the 
other defendants. 25 * 34 * A pretrial con¬ 
ference does not mark the beginning 
of the trial within the meaning of the 
statutes under discussion. 25 * 34 * Such 
statute or rule has been held not appli¬ 
cable where the action has once been 
brought to final determination, 25 - 34 * or 
where judgment has been reversed on 
appeal and remanded with directions to 
reinstate to the docket 25 346 

2534c. CaL—Ross v. George Pepperdine Founda¬ 
tion, 344 P 2d 368, 174 GA.2d 135. 

Denial of motion as tolling statute 

Wash.—Storey v. Shane, 384 P.2d 379,62 Wash 2d 640 

27 C J.S.—4 

1986 P.P. 


DISMISSAL AND NONSUIT § 65(2) 

Page 440 


Denial of motion for summary judgment is not 
trial 

Cal —Bella Vista Development Co. v Superior Court In 
and for Mann County, 36 CalRptr 106, 223 
GA2d 60 3. 

Granting of motion for summary judgment is 
trial 

Cal —Southern Pac. Co v. Seaboard Mills, 24 CalRptr 
236, 207 C.A.2d 97—Bella Vista Development Co 
v. Superior Court In and For Mann County, 36 
CalRptr. 106, 223 C A.2d 603 

Grant of partial summary judgment held not 
trial 

Cal.—King v. State, 89 CalRptr 715, 11 C.A.3d 307. 
2534b. Cal —J. C. Penney Co v Superior Court of 
Fresno County, 343 P 2d 919, 52 C 2d 666. 

Govemak v. Bethlehem Pac Coast Steel Corp., 
45 CalRptr 707, 235 CA2d 837 
2534c. NM— Ballard v. Markey, 389 P 2d 205, 73 
N.M 437 

25J4d. NM.—Ballard v Markey, 389 P.2d 205, 73 
N.M. 437 

Dismissal may be prevented by filing 
written motion requesting a trial set¬ 
ting any time before motion to dismiss 
is filed, even after expiration of statu¬ 
tory period. 25 346 

2534c. Ind—State v. McClame, 300 N E 2d 342, 261 
Ind. 60 

N M.—Bnesmeistex v. Medina, 417 P 2d 208, 76 N M 
606. 

Action to bring case to its final de¬ 
termination so as to avoid dismissal 
under statute governing dismissal for 
plaintiffs failure to prosecute must be 
reflected in files of case itself. 2534 * 

2534f. N.ML—Bnesmaster V. Medina, 417 P 2d 208, 
76 N.M. 606. 
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2536. Failure to file declaration 
Mm.—Warren v. Smith-Vaniz, 382 So.2d 1088 
2538. La.—Washington v. Harvey, App., 124 So 2d 
240. 

25.42. Fla.—Beck v Humkey, App, 146 So 2d 613 
Ky —Bohannon v. Rutland, 616 S.W.2d 46. 

La.—Washington v. Harvey, App, 124 So 2d 240— 
Gauthreaux v. Southern Six Drilling Co, App., 130 
So.2d 759—Tucker v. New Orleans Laundries, Inc., 
App., 145 So 2d 365 

N.Y.—Morhahn v. Morhaim, 439 NY.S2d 33, 81 
A.D.2d 790. 

Assignment for trial 

Iowa—Gammel v. Perry, 130 NW.2d 550, 256 Iowa 
1129. 

La.—Loftus v. Gram Dealers Mut. Ins. Co., App, 195 
So.2d 747, writ ref. 199 So.2d 180, 250 La. 737. 

Motion for summary judgment 

Fla.—Strader v. MomlL App., 360 So 2d 1137. 

Wash.—Nicacio v Yakima, Chief Ranches, Inc., 389 
P2d 888, 63 Wash.2d 945. 

Filing, not service, of pleading 

Fla.—Fund Ins Companies v. Preslatt, App, 231 So 2d 

866 . 

Filing of notice of hearing sufficient 

Fla.—Stepanek v. Evers, App. 1 Dist, 405 So.2d 756. 
Notice of intent to take deposition 
La.—Highlands Ins. Co. v. Gty of Lafayette, App 3 
Or., 453 So 2d 608, writ den. 458 So.2d 119. 

25,44. Amendment of complaint insufficient 
Nev.—Johnson v. Harber, 582 P.2d 800, 94 Nev. 524. 
25.48. La.—Washington v. Harvey, App., 124 So.2d 
240. 


Various other acts have been held 
insufficient to constitute a step for¬ 
ward in the progress of the cause so as 
to tell the limitations period. 2532 

2532. Fla.—Perez v. Cohen, App., 362 So.2d 985. 
La.—National Food Stores of Louisiana, Inc v. Chustz, 
App., 361 So 2d 273, wnt den, Sup., 362 So 2d 
1120 

26. Hawaii—Bagalay v. Lahaina Restoration Founda¬ 
tion, 588 P 2d 416, 60 Haw 125. 

Ill.—Sickler v. National Dairy Products Corp., 367 
N.E.2d 674, 10 HLDec. 221, 67 Ill 2d 229. 

Miss—Central Grain A Supply Co, Inc., v. Jesco, Inc., 
410 Sc 2d 879 

N Y-Ostan v 40 Realty, Inc, 204 N.Y.S2d 582, 11 
AD.2d 710—Wallgren v Sucato, 205 N.Y.S.2d 
210, 11 A.D2d 801. 

Finegan v. Apolito, 197 N Y.S.2d 242, 21 
Misc.2d 881—Kasiuba v. New York Times Co., 
273 NY.S.2d 705, 51 Misc2d 700. 

N.C —Deutsch v. Fisher, 250 SE.2d 304, 39 N.C.App 
304, cert. den. 254 S.E 2d 177, 296 N.C 736. 
N D —Unemployment Compensation Division of Em¬ 
ployment Sec Bureau v Bjomsrud, 261 N.W 2d 
396. 

Pa.—James Bros. Lumber Co. v. Union Banking A 
Trust Co. of Du Bois, 247 A.2d 587, 432 Pa. 129 

Moore v. George Heebner, Inc., 467 A.2d 1336, 
321 Pa.Super. 226 

R I.—Scittarelli v. Providence Gas Co., 415 A.2d 1040 
WVa.—Gray v. Johnson, 267 S.E2d 615, 165 WVa. 
156. 

Where prejudice appears 

(1) Hawaii—Ellis v. Harland Bartholomew and Asso¬ 
ciates, 620 P.2d 744, 1 Haw.App. 420. 

Pa.—James Bros. Lumber Co. v. Union Banking A 
Trust Co. of Du Bois, Pa., 247 A.2d 587, 432 Pa. 
129. 

(3) Other matters. 

Cal.—Tandy Corp. v Superior Court of Sacramento 
County, 181 CalRptr. 319, 129 C.A3d 734. 

27* Alaska—Silverton v. Mailer, 389 P 2d 3. 

CaL—Daley v Butte County, 38 CalRptr. 693, 227 
C.A.2d 380—Dunsmuir Masonic Temple v. Siski¬ 
you County Superior Court, 90 CalRptr. 405, 12 
C.A.3d 17. 

Mo.—Meyer v. Vinson, App., 448 S.W.2d 316—State ex 
rel. State Highway Commission v Grader, App., 
495 S.W.2d 741. 

Nev.—Northern Illinois Corp- v. Miller, 370 P.2d 955, 
78 Nev. 213. 

NY.—Hamilton v. Dudley, 276 N.Y.S.2d 900, 27 
A.D.2d 701 

Or.—CJJS. quoted in Horn v. Califomia-Oregon Power 
CO., 351 P.2d 80, 84, 221 Or. 328. 

CJS. quoted in State ex id State of Mo. v 
Haley, 597 P 2d 1310, 1312, 41 Or.App. 369. 

Pa.—Nath v. St. Clair Memorial Hospital, 380 A 2d 
820, 251 Pa.Super. 361. 

Iowa—'Windus v. Great Plains Gas, 116 N.W.2d 410, 
254 Iowa 114. 

Tex.—Craig v. State, Civ App, 433 S.W.2d 713, err. ref 
no rev. err 

On showing delay for the statutory period, etc. 
N.Y.—Garcia v. Sentry-Norden Oil A Heating Co, 236 
N.Y.S 2d 633, 18 AJ>2d 789—Coban v Wil-Sade 
Realties, Inc., 241 N.Y.S2d 146, 19 A-D.2d 605- 
White v. Good Operating Corp., 243 N.Y.S 2d 260, 
19 A-D 2d 802 

Dismissal may be considered appro¬ 
priate where the delay prejudices the 
defendant 27 * 5 However, where the de¬ 
fendant is not prejudiced and the plain¬ 
tiffs delay is reasonable, a weak ex¬ 
cuse for the delay does not warrant 
dismissal* 2710 
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273. Minn.—Scherer v Hanson, 270 N W 2d 23— 
Bonhiver v, Fugtiso, Porter, Sasuch and Shitenun, 
Inc.. 355 NW2d 138 

27.10. Mmn —Bonhiver v Fugdso, Porter, S:mieh 
and Shitesnan, Inc., 355 N W 2d 138 

28. Cal—General Motors Corp v Superior Court of 
Los Angeles Count), 52 CaIRptr 460, 416 P2d 
492, 65 C.2d 82. 

Wiggins v, Washington Nat, Life Ins Co, 55 
CaIRptr. 129, 246 C A 2d 840—Boismger v Marr, 
81 Cal.Rptr. 498, l CA 3d 267 
Fla.—Air Control Products, Inc v Perma-Siresv, Inc , 
App, 129 So.2d 412. 

SD.— CJS, cited in Fox v Perpetual Nat Life Ins, 
Co., 273 N.W 2d 166, 168 

29. Cal—Specht v City of Los Angeles, 20 Cal Rptr 
42, 201 CA^d 457. 
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Iowa—Brown v Iowa Dot Court for Polk County, 2^2 
NW.2d 457 

34w Wash—Franks v Douglas, 358 P2d 969, 57 
Wash 2d 583—Anderson v Jorgenson, 359 P 2d 
1039, 57 Washed 797 

Not absolute bar 

Colo.—>Lake Meredith Reservoir Co v Amity Mut In- 
Co, 698 P.2d 1340, repudiating Farber v Green 
Shoe Mfg Co., 596 P 2d 398, 42 Colo App 255 

However, etc. 

Alaska—First National Bank of Fairbanks v. Taylor, 
422 P.2d 1026. 

Mont—Brymerski v. City of Great Falls, 636 P 2d 846, 
195 Moot 428 

Nev—Spiegdman v. Gold Dust Texaco, 539 P 2d 1216, 
91 Nev. 542, app after remand 557 P 2d 273, 92 
Nev. 656. 

Tex.—Rode v. Avenue Shipping Co, Civ App, 414 
S.W.2d 948, err. ref. no rev. err 

On the other hand, it has been held 
that a motion to dismiss for want of 
prosecution will not be granted if plain¬ 
tiff is then diligently prosecuting his 
claim even though, at some prior peri¬ 
od of time, he has been guilty of gross 
neglect* 341 particularly where, along 
with other factors, no objection is 
made by the defendant until a period 
of time after active prosecution had 
commenced. 342 

34.1. DeL—Ayers v D. F. Quillen & Sons, Inc., 188 
A.2d 510, 5 Storey 481. 

Ini—State v. Mediae, 300 N.E2d 342, 261 Ind 60 
N M.—Foundation Reserve las. Co. v. Johnston Test¬ 
ers, Inc, 421 P.2d 123, 77 N.M 207. 

Rule not applicable where summons not served see 
supn § 62. 

34wZ Moot—Brymerski v. City of Great Falls, 636 
P.2d 246, 195 Moot 428 

Other matters have been held to not 
affect the right 345 

343. Cal—Goventale v. Bethlehem Pic Coast Steel 
Corp., 45 GaLRptr. 707, 235 GA.2d 837. 

Ga.—Swim v. Smith, 134 S.E2d 595, 219 Ga. 532 
N.M.—State ex reL City of Las Cruoes v. McManus, 
404 PJZd 106, 75 N.M. 267—Foundation Reserve 
Ins. Col v. Johnston Testers, Inc^ 421 P.2d 123, 77 
N.M. 207—McOenithan v. Lovalo. 432 ?.2d 836, 
78 N.M. 480. 

Request for jury trial 

Wash.—Davis v. Smith, 375 P.2d 397, 60 Washed 720. 
Proceeding with examin a tio n before trial 
N.Y.—Briskm v. Hertz Corp, 247 N.Y32d 351, 20 
A.D.24 712. 


Service of notice for physical examination 

\ —Glue- * K24' Vi Sic 466, 20 4. D 2d 

'25 

Dismissal and reinstatement 

N M —Benail, v Rgman, 42- P 2 d t48. "8 N M *.S9 

Service of process 

\M—BenaEj v Pigxar.. 429 P2d 64S. 'e NM 189 

Filing notice of trial 

Fla—YJantrga v City cf Miami, Add , 26S Sc 2d 53' 
D C —AL*) ode v Hawkins, Ape. 292 A 2a *95 
III—Pease v Herb Julian Cab Co, 28' N E 2d 200, 7 
HI 4p? 3d 179 

Wish —Gray v Olm Maibseson Chemical Corp, 373 
P 2d 481, 60 Wash 2d 236—Burrs > Payne, 373 
P 2d 790 60 Wash 2d 323 

Informal proceedings before special master 

Nev —Garden Park Townhouse Ass’n v Homewood 
Builders, Inc. 637 P 2d 1214. 97 Nev. 630 

Similarly, plaintiffs notice of hear¬ 
ing on the defendant’s pending motions 
filed shortly before the defendant’s 
motion to dismiss has been held suffi¬ 
cient record activity to preclude dismis¬ 
sal. 365 

36.5. Fla—Gelb v Miranda, App 3 Dist, 456 So 2d 
548 

38. Wash—Davis v Smith, 3^5 P 2d 397, 60 Wash 2d 
'20 

38.5. Wash —Anderson v Jorgenson, 359 P 2d 1039, 
57 Wash 2d 797 

Failure to have case at issue 
Iowa—Windus v Great Plains Gas, 116 NW2d 410, 
254 Iowa 114. 

38.10. Motion for summary judgment at toll¬ 
ing statute 

Wash —Storey v Shane, 384 P 2d 379, 62 Wash 2d 640 
Not extended by normal pre-trial activities 
Wash—Storey v Shane, 384 P 2d 379, 62 Wash 2d 
640—Mollett v United Ben Life Ins Co, 434 P 2d 
601, 72 Wash 2d 618. 

38.15. Statute not toiled by serving and filing 
notice of issue of law and facts 

Wash —Storey v Shane, 384 P.2d 379, 62 Wash 2d 640 

§ 65(3).-Excuses for De¬ 

lay 
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39. Ala-—Whitehead v. Baranco Color Labs, Inc, 
Civ , 355 So 2d 376. 

Cal—Bonelli v. Chandler, 331 P2d 705, 165 CA2d 
267—Chapin v Superior Court of Tuolumne Coun¬ 
ty, App, 44 Cal.Rptr. 496, 234 CA.2d 571—Hill 
v Superior Court for Los Angeles County, 59 
Cal Rptr. 768, 251 C A2d 746—Buttler v. City of 
Los Angeles, 2 Dist, 200 CaIRptr. 372, 153 
C.A.3d 520, cm den. 305 S Ct 253, 83 L Ed 2d 
190 

NY,—Salvaggio v California Packing Co, 206 NY 
S 2d 981, 12 A.D.2d 557 

Or —CJ.S. cited in Howser v Ben Dierks Lumber Co, 
Inc., 528 P2d 1341, 1344, 270 Or 657 
Pa.—Miller v Hild, 449 A 2d 714, 303 Pa Super. 332. 

Frey v McCardle, 20 D & C.2d 273 
Tex.—Malter v Equitable Discount Corp Civ App, 
418 S W,2d 262. 

Effect of statutory moratorium 
Cal —Hsu v City and County of San Francisco, 49 
Cal.Rptr 531, 240 C.AJd 317 


Burden of explanation 

Cal —Membnla v Vonett Sales Co, 58 Cal Rptr. 544, 
250 C A 2d 299—Price v Grayson, 80 CaIRptr 
602, 276 C A 2d 50—Brown v Superior Court In 
and For City and County of San Francisco, 86 
CaIRptr 670, 7 CA.3d 366 
NY—Hamilton v Dudley, 276 N.YS2d 900, 27 
AD 2d 701—Horn v Cooley, 291 NYS2d 549, 
30 AD 2d 729 

Dismissal held abuse of discretion 
Fla.—Kenet v Stan, App, 326 So 2d 36 
Ky -Gill v Gill, 455 S W 2d 545 
NY.—Schaetter v. Nathan’s Famous, Inc* 339 NY 
S 2d 94, 40 A D,2d 1041 

Dismissal held not abuse of discretion 
Cal —Kunzler v Karde, 167 Cal Rptr 425, 109 C.A 3d 
6S3 

Ga—Chappelaer v General G M C Trucks, Inc, 204 
SE2d 326, 130 Ga.App 664 
SC—Small v Mungo, 175 SE2d 802, 254 SC 438 
Compelling reason 

Fla.—American Eastern Corp v Henry Blanton, Inc, 
382 So 2d 863 

Denial of dismissal abuse of discretion 
N Y —Krantz v Albert Mendel & Son, Inc, 454 N Y 
S.2d 47, 89 A D 2d 762, dism den in part, gr. in 
part 445 N F2d 653, 58 N Y2d 822,459 N.YS2d 
270, affd 455 N.E.2d 658, 60 N.Y2d 667, 468 
N Y S 2d 99. 

40. Cal—Kowalski v Cohen, 60 CaIRptr 874, 252 
CA2d 977—Arnold v State, 78 CaIRptr 309, 
273 C A.2d 575—Diverco Constructors, Inc v 
Wtlstem, 85 Cal Rptr 851, 4 C A 3d 6 
Colo—Rudd v Rogerson, 381 P2d 995, 152 Colo 370, 
15 ALR3d 668 

Fla.—Catogas v Sapp, App, 397 So 2d 1182 
Ill—Swedien v Hadley School for Blind, 388 NE2d 
977, 27 III Dec. 14, 70 ID App 3d 466 
Me—Emerson v A. E. Hotels, Inc., 403 A 2d 1192 
N.M.—Brown v Davis, 396 P.2d 594, 74 N.M, 610— 
Benally v Pigman, 429 P 2d 648, 78 N.M 189. 
N.Y —Zatorski v Klein, 204 N Y.S.2d 922, 11 A.D.2d 
790—Mele v Gnek, 204 N Y S.2d 933, 11 A.D.2d 
783—Wallgren v Sucato, 205 N.YS.2d 210, 11 
A D 2d 801—Peterwarda, Inc v Bimbaum, 435 
NYS2d 851, 79 AD 2d 1103 
Davis v Lyndel Corp, 216 N.Y.S2d 440, mod 
on oth grds 228 NYS2d 451, 16 AD.2d 802 
Pa—Frey v. McCardle, Com PL, 20 D. & C2d 273. 
Combined circumstances 
(2) Other circumstances. 

NY.—Atkinson v LoConti, 263 N.YS.2d 505, 24 
A.D 2d 757 

Under Civil Practice Law and Rules 

N.Y —Sortmo v. Fisher, 245 N Y.S 2d 186, 20 A D 2d 
25. 

Motion for substitution of party plaintiff 
Fla —Green v Bursten, App, 197 So 2d 326 
Law office failure 

N. Y.—Saleh v Paratore, 2 Dept, 474 N.Y.S 2d 85, 100 
A.D2d 845. 

40.5. Ariz.—Walker v. Kendig, 489 P2d 849, 107 
Anz. 510 

Cal —Wyoming Pac. Oil Co. v. Preston, 329 P 2d 489, 
50 G2d 736 

Atkinson v Los Angeles County, 4 CaIRptr. 
423, 180 C.A.2d 467 

N.M.—Sewell v. Wilson, App, 641 P 2d 1070, 97 N.M 
523, cert den 644 F.2d 1039, two cases, 98 N.M 
50, app. after remand, 684 P2d 1151, 101 NM 
486. 

N Y —Merida v. 200 West 96th St, Inc., 268 N.Y.S^d 
745,25 A.D.2d 726, mod. on oth. grds. 225 N.E.2d 
739, 19 N Y.2d 245, 279 N Y S.2d 7. 

Time consumed on various matters 

(4) Other matters. 

Cal —Wnght v. Groom Trucking Co, 24 Cal Rptr. 80, 
206 C A 2d 485—Sherbeme St Associates v. Vector 
Mfg Co. 69 CaIRptr. 284, 263 GA2d 68. 
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N.Y —Rassner v. City of New York, 253 N Y S 2d 296, 
22 A.D.2d 670—Freeman v Freeman, 211 So.2d 
464, 282 Ala 330 

Unexplained failure of court to set case for trial 

Colo.—Rudd v Rogerson, 381 P 2d 995, 152 Colo 370, 
15 A.L.R.3d 668 

40.10. Cal —Wright v. Groom Trucking Co, 24 Cal 
Rptr. 80, 206 C A 2d 485—Bolsmger v Mair, 81 
CalRptr 498, 1 C.A3d 267 

40.15. Cal.—General Motors Corp. v Superior Court 
of Los Angeles County, 52 Cal Rptr 460,416 P 2d 
492, 65 C.2d 88 

Rathbun v. Superior Court In and For San Ber¬ 
nardino County, 87 Cal Rptr 568, 8 C.A 3d 690- 
Nail v Osterholm, 91 CalRptr 908, 13 CA3d 
682—Bennett v. Bennett Cement Contractors, Inc, 
178 CalRptr. 633, 125 CA3d 673 

Cola—Radinsky v Knpke, 354 P.2d 500, 143 Colo. 
454. 

Del.—Jaeger v. Muscat, Ch, 221 A 2d 607, 43 Del Ch. 
178. 

m.—City of Crystal Lake v Sak, 367 NE2d 989, 10 
Ill-Dec 380, 52 Dl.App.3d 684 

Iowa—Baty v City of West Des Moines, 147 N W 2d 
204, 259 Iowa 1017. 

Kan.—CJJS. quoted in Courts v Cnder, 549 P.2d 1019, 
1026, 219 Kan. 692. 

La.—Pounds v Yancy, App., 224 So 2d 1, wnt ref 227 
So.2d 145, 254 La. 810. 

Minn.—Dupay v Krugers Inc, 172 N W 2d 567, 285 
Minn. 523. 

N.Y.—Tncanco v Kahan, 236 N.Y S 2d 173 
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40.20. Cal.—Wilson v. Bany, 335 P2d 980, 168 
CAM 378—Kowalski v Cohen, 60 Cal.Rptr. 
874, 252 GA.2d 977 

Colo.—Levine v. Colorado Transp. Co, 429 P.2d 274, 
163 Colo. 215. 

Kappers v. Thomas, 511 P 2d 910, 32 Colo App 
200 

Fla.—Conklin v Boyd, App, 189 So. 2d 401—Fritz v 
Stroczyk, App., 202 So.2d 796, quashed, Sup., 220 
So.2d 908—Barrentine v. Vulcan Materials Co, 
App., 216 So.2d 57. 

Kan.— CJJS. quoted in Courts v. Cnder, 549 P.2d 1019, 
1026, 219 Kan. 692. 

Minn.—Scherer v. Hanson, 270 N W.2d 23—Scherer v 
Hanson, 270 N.W.2d 23—Bonhiver v Fugelso, 
Porter, Simich and Shiteman, Inc., 355 N.W2d 
138. 

Mont.—Calaway v. Jones, 582 P.2d 756, 177 Mont 516 

Nev.—Faye v. Hotel Riviera, Inc., 403 P.2d 201, 81 
Nev. 350. 

N.M.—State ex reL City of Las Cruces v. McManus, 
404 P.2d 106,75 N M. 267—Trujillo v Hams, 410 
P.2d 401, 75 N.M. 683. 

N.Y.—Fagin v. Grossinger S & H Inc, 244 N Y S 2d 
842, 20 A.D.2d 623—Jupiter Exp. & Cargo Agen¬ 
cy, S. A. v L. & S Fruit Sc Produce, Inc., 250 
NY.S.2d 688, 21 AD 2d 768—Reilly v. Otis Ele¬ 
vator Co., 250 N.Y S.2d 692, 21 AD.2d 767—Rk- 
cobono v. Italian Line, 250 N.YS^d 974, 21 
AD.2d 781, app. dism. 204 N.E 2d 212, 15 N.Y.2d 
676, 255 N.Y.S.2d 885—Rosenberg v Naishtut, 
252 N.Y.S.2d 139, 21 AD.2d 910—KeUer v. U.S., 
Lines, 252 N.Y.S2d 730, 21 AD.2d 968, app 
dism. 206 N.E.2d 651, 15 N.Y.2d 908, 258 N.Y. 
$.2d 644—Keogh v. New York Post Corp, 253 
N.Y.S.2d 140, 22 AD.2d 659—Bradley v. City of 
New York, 261 N.Y S 2d 406, 24 AD.2d 490— 
Gino v. Syracuse Memorial Hospital, Inc., 261 
N.Y.&2d 523,23 AD 2d 964—Rodriguez v. Cotts- 
wold Manor, Inc., 295 N.Y.S.2d 771, 31 AD.2d 
610— Stubblebme v. Frarto, 322 N.Y.S.2d 849, 37 
AD.2d 66ft app. dism. 329 N.Y.S2d 584, 29 
N.Y.2d 954, 280 N.E.2d 368—McKay v Smith- 
town General Hospital, 345 N.Y.S.2d 78, 42 
AD.2d 594—Lancee v. Mark Terrace Apartments, 
428 N.YA2d 26ft 75 ADAJ 795—Cobbs v. Lef- 
rak Organization Inc., 445 N.Y.S.2d 27, 85 AD.2d 
616— Barcelona v. AHis—Chalmers Distribution 
Service Corp., 453 N.Y.S.2d 19, 89 AD.2d 841 


Papain v Amencan Ins Co, 212 N Y.S 2d 117, 
28 Misc. 746—Elpa Builders, Inc. v De Mana, 212 
N.Y.S 2d 221, 28 Misc 2d 683—Seager v. Ellis, 212 
N Y S 2d 428, 26 Misc 2d 1091 
Affidavit of merit insufficient 
N Y.—Abrams, Kochman, Rathskeller, Inc v. Esquire 
Motels, Inc., 434 N Y.S 2d 539, 79 A D 2d 879 
40.25. Cal—Kunzier v Karde, 167 CalRptr 425, 
109 CA3d 683 

Fla.—Fritz v Sroczyk, App., 202 So 2d 796, quashed, 
Sup , 220 So 2d 908 

N Y.-Jellinger v Mollad, 437 N Y S.2d 15, 80 AD 2d 
872. 

Discretion abused 

N Y.~Gallo v Hirsch-Fortune, Inc, 444 N.Y S 2d 145, 
84 A D.2d 806 

41. Cal —BrunzeU Const Co, Inc, of Nev. v. Wag¬ 
ner, 86 Cal.Rptr 297, 468 P 2d 553, 2 C3d 545 

Union Bond & Trust Co v. M & M Wood 
Working Co., 3 Cal.Rptr 920, 179 C A 2d 673— 
Vecki v Sorensen, 340 P 2d 1020, 171 CA2d 
390—Wnght v Groom Trucking Co, 24 Cal Rptr 
80, 206 C A.2d 485—Drverco Constructors, Inc v 
WUstem, 85 CalRptr 851, 4 C.A3d 6—McRo 
berts v. Gorham, 96 CalRptr 427, 18 C.A3d 
1040. 

Colo—Mizar v Jones, 403 P2d 767, 157 Colo, 535. 
Default judgment 
(2) Other statement 

Cal—Langan v. McCorkle, 81 CalRptr. 535, 276 
CA2d 805. 

41.5. Cal—Woky v Turkus, 334 P.2d 12, 51 C.2d 
402. 

42. Cal—Woky v. Turkus, 334 P.2d 12, 51 C.2d 
402—Weeks v. Roberts, 69 CalRptr. 305, 442 
P 2d 361, 68 G2d 802—BrunzeU Const Co, Inc, 
of Nev. v. Wagner, 86 CalRptr. 297, 468 P.2d 
553, 2 C3d 545, 

Deas v. Knapp, 181 Cal.Rptr. 76, 129 CA 3d 
443. 

Matters held to render trial impossible, imprac¬ 
tical or futile 

Cal—Beswick v. Palo Verde Hospital Ass’n, Inc, 10 
CalRptr. 314, 188 C A2d 254 
Matters held not to render trial impracticable 
or fiitile 
(4) Other matters 

Cal—Karubian v. Security Pacific Nat. Bank, 199 Cal. 
Rptr 295, 152 CAM 134 
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42.5. Cal—Woley v Turkus, 334 P.2d 12, 51 C2d 
402—BrunzeU Const. Co., Inc., of Nev. v. Wagner, 
86 CalRptr. 297, 468 P 2d 553, 2 C.3d 545. 

Umon Bond & Trust Co. v. M & M Wood 
Working Co., 3 CalRptr 920, 179 C.A.2d 673— 
Luna v. Valenzuela, 28 Cal.Rptr. 649, 213 CA.2d 
232—Camilk Corp. v Superior Court of Gty and 
County of San Francisco, 75 CalRptr. 868, 270 
GA.2d 625—Gentry v. Nielsen, 176 CalRptr 385, 
123 C A 3d 27 

Guardedly made 

Cal—Sherbeme & Associates v. Vector Mfg Co, 69 
CalRptr. 284, 263 C A 2d 68. 

Severability 

Bare fact of severability does not predude application 
of "impracticable and futile’* exception to statute. 

Cal—BrunzeU Const Co., Inc, of Nev v. Wagner, 86 
Cal Rptr. 297,468 P.2d 553,2 C 3d 545, disapprov- 
mg Ross v. George Pepperdine Foundation, 344 
P.2d 368, 174 GA.2d 135, and Langan v, McCor- 
kk, 81 CalRptr 535, 276 GA.2d 805. 

Extension of time by court 
Cal.—Wumitsch v. Nordvik, 92 CalRptr. 518, 14 
GA3d 679. 

42.10. Reasonable diligence critical 
Cal—Hocharian v. Superior Court of Los Angeles 
County, 170 Cal.Rptr. 790, 621 P.2d 829, 28 G3d 
714—Karubian v. Security Pacific Nat Bank, 2 
Dist, 199 CalRptr 295, 152 CA3d 134. 


Ade&on v Hertz Rent-A-Car, 183 Cal Rptr 779, 
133 CA.3d 221 

Test is reasonable opportunity to bring case to 
trial 

Cal—Wumitsch v. Nordvik, 92 CalRptr 518, 14 
C.A 3d 679—Bennett v Bennett Cement Contrac¬ 
tors, Inc, 178 CalRptr. 633, 128 GA3d 673 

43. Cal—Weeks v. Roberts, 69 CalRptr. 305, 442 
P.2d 361, 68 C 2d 802 

Fending assignment of another judge 
Cal—Nail v. Osterholm, 91 CalRptr 908, 13 CAM 
682 

44. Cal—Fay v. Mundy, 54 CaLRptr. 591, 246 
CAM 231 

45. Cal—Carnation Co v Superior Court In and For 
Los Angeles County, 82 CalRptr. 98, 1 CAM 
891—Gorman v Holtc, 211 CalRptr. 34, 164 
C A.3d 984. 

Colo—Cervi v Town of Greenwood, 362 P2d 1050, 
147 Colo 190 

Del—Imhofif v. Hammer, 305 A2d 325. 

D C —Gaertner v. Eugene Ldand Memorial Hospital 
App., 248 A 2d 817. 

Ill—Bishop v Canal-Randolph Corp., 295 N.E.2d 587, 
10 D1 App.3d 997. 

Kan.— CJS. quoted in Courts v Cnder, 549 P-2d 1019, 
1026, 219 Kan. 692 

Md.—Pnnce George’s County v. Blumberg, 407 A2d 
1151, 44 Md-App 79, affd. m part, revd. in part on 
oth grds. 418 A 2d 1155, 288 Md. 275, cert den., 
101 S.CL 869, 449 U.S. 1083, 66 L.Ed.2d 808. 
Neb—Omaha Nat Bank of Omaha v. Mulknax, 320 
N.W.2d 755, 211 Neb. 830, 

N.J —McLaughlin v. Bassmg, 241 A2d 45ft 51 NJ. 
410 

N Y —Salama v. Cohen, 255 N.Y.S 2d 509, 23 AD.2d 
482, motion den 210 N.E.2d 464, 16 N.Y.2d 833, 
263 N.Y.S.2d 177, revd. on oth. gids. 213 N.E2d 
461, 16 N.Y.2d 1058,266 N.Y.S.2d 131—Tactuk v. 
Freiberg, 261 NY.S.2d 438, 24 ADM 503—De 
Rosa v Nezelek, 265 NY.S.2d 559, 24 AD.2d 
1055—Miniotis v. Dugan Bros., 354 N.Y.S2d 442, 
44 A D 2d 708—Qsol v DiPasquale, 380 N.Y S.2d 
143, 51 AD.2d 874 

S.D—Chicago Sc N.W. Ry Co v Bradbury, 129 
N.W.2d 540, 80 SD. 610 

Wash-Day v. State, 413 P 2d 1, 68 Washed 364. 
Negotiations as factor for consideration 
NY—Tncanco v Kahan, 236 N.Y.S.2d 173. 
Settlement negotiations insufficient 
Fla.—Leeks v. Dolling, App, 350 So 2d 10. 

47, Fla.—Gty of West Palm Beach for Use and Bene¬ 
fit of McMahan Const. Co., Inc. v. Widell Associ¬ 
ates, Inc., App, 266 So 2d 176. 

However, it has been held that un¬ 
less a party seeks to enforce a compro¬ 
mise agreement and to have judgment 
entered thereon, the agreement will 
not prevent dismissal. 471 

47.1. Cal—Varwig v Lcider, 11 Dist, 217 CalRptr. 
208, 171 C A.3d 312 disagreeing with Gorman v. 
Holte, 164 Cal App 3d 984, 211 CalRptr. 34 

47.5. Cal.—Bella Vista Development Co. v. Superior 
Court In and For Marin County, 36 Cal Rptr. 106, 
223 CA.2d 603, 

N Y —Salama v Cohen, 255 N.Y.S 2d 509, 23 AD 2d 
482, motion den 210 NE.2d 464, 16 N.Y 2d 833, 
263 N.Y.S.2d 177, revd. on oth. grds. 213 N.E.2d 
461, 16 N.Y.2d 1058, 266 N.Y.S.2d 131—Sempre- 
vivo v, Wormuth, 374 N.Y.S.2d 390, 49 AD.2d 
993 

Mere hope of settlement insufficient 

Fla.—Thomas v, Winn-Dixie Stores, Inc., App. 379 
So.2d 419. 

Tex—Petroleum Refining Co v. McGlothhn, Gv.App., 
429 S.W.2d 676, err, ref no rev. err. 

48. Colo—Rathbun v. Sparks, 425 P.2d 296, 162 
Colo 110. 
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M) DISMISSAL AND NONSUIT 

h*** 


jfcr-Air Control Products, Inc v, Pcrma-Stress, Inc, 
App, 189 So.2d 412 

, K»-CJ& quoted in Courts v. Crider, 549 P.2d 1019, 
1026, 219 Kan 692. 

MoBt-Cremcr v Braaten, 438 P.2d 553, 151 Mont 18 

NM—Featherstone v. Hanson, 338 P.2d 298, 65 N M 
198 

NY.—Solomon v. Perkins, 382 NY.S.2d 208, 52 
AD 2d 753, application dism. 352 N.E2d 594, 39 
NYJM922, 386 N.Y S.2d 407. 

Citizens Sav. ft Loan Ass’it of New York v. 
Proprietors Ins. Co., 435 N.Y^2d 303, 78 A,D.2d 
377. 

Mann v. Nednfl Terrace Corp., 232 N.Y52d 
213, 35 Misc.2d 182. 

Utah—Thompson Ditch Co. v. Jackson, 508 P 2d 528, 
29 Utah2d 259. 
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4830. Cal—Damn Bond ft Treat Ca v M ft M 
Wood Working Co, 3 CaLRptr. 920, 179 CA.2d 
673—MttEter v. Mailer, 4 CalRptr. 419, 179 
CA-2d 815—Slack Bam. Co. v. Supenor Court 
for Los Angeles County, 71 Cal.Rptr 344, 265 
CAJd 501—BoMnger v. Mart, 81 Cal Rptr 498, 
ICAJdm 

Mo.—Eupe v. Lemay Bank ft Trust Co., 386 S W,2d 
398, 

N.Y.—De Long Corp. v. J. Rich Steers, Inc, 198 
RYJSJd 134, 10 A.D.2d 705-Grottano v New 
Yotit Herald Tribune lac., 213 NYS2d 574, 13 
A-DJtd 638—Ktem v Qty of New York, 239 
KYSM45K 18 A.D.2d 1063-Rockwdl v Lock¬ 
es, 247 N.YJSJtd 554, 20 A.P.2d 722, 

49. CaL—Fesngmh v. Lutheran Hospital Soc. of 
Southern California, 136 CalRptr. 155, 66 C.A 3d 
406. 

Me.—Burieigh v Weeks, 425 A 2d 623. 

51* Cal—Stella v Great Western Sav and Loan, 91 
CalRptr. 771,13 C A.3d 732—McRobens v Gor¬ 
ham, 96 Cal.Rptr. 427, 18 C A.3d 1040. 

Dd—Tockman v. Aemsotac Corp, Ch., 394 A 2d 226 

5LS. Cal—Arnold v. State, 78 CalRptr. 309, 273 
GA.2d 575. 

N.Y—Sorttno v Fisher, 245 N Y.S2d 186, 20 A.D2d 
25. 

5250. Cal.—Bella Vista Development Co. v. Supenor 
Court In and For Mark County, 36 CalRptr 106, 
223 CA2d 603. 

UL—Metro-Goldwyn-Mayer, Inc. v. Antioch Theatre 
Co., Inc., 367 NR2d 247, 9 HLDec. 813, 52 HI. 
App.3d 122. 

53. Cal—Rickkas v. Temple, 84 CalRptr. 828, 4 
CjUd 869-Damn v. Yuba Plaza, Ina, 89 Cal 
Rptr. 458,11 CA-3d 65-Prestcm v. Kaaer Foun¬ 
dation Hospitals, 178 CalRptr. 882, 126 GA3d 
402. 

Cola—Cem v. Town of Greenwood Village, 362 P.2d 
105a 147 Cola 190—Rudd v. Rogerson, 381 P2d 
995, 152 Colo. 370, IS A.L.R3d 668. 

Fk.—Eastern Elevator, Inc. v. Page, App, 250 So 2d 
326, writ discharged 263 Sa2d 218—Grossman v 
Segal App., 270 Sa2d 746. 

Hawaii—Arnold v. Qty and County of Honolulu, 363 
P.2d 968, 45 Haw 165. 

RL—Department of Public Works and Bldgs. In Behalf 
of People v. Kaufman, 379 N.E2d 920, 20 HLDec. 
87, 62 Dl.App.3d 858. 

La.—Wariiington v. Harvey, App., 124 So.2d 240 

Mich.—Hart v. Cambridge, 176 N.W.2d 450,21 Mich. 
App. 652. 

N.Y.—Samods v. Htrsch, 244 N.Y3.2d 683, 19 A.D.2d 
890—Sortino v. Fisher, 245 N.YS3d 186, 20 
A.D.2d 25—Rassaer v. Oty of New York, 253 
N.Y.S.2d 296, 22 A.D.2d 670-Shabot v. Quincy 
MttL Fire Ins. Ca, 266 N.Y.S^d 503, 24 A.D.2d 
971 

S.D.—Chicago ft N.W. Ry. Ca v. Bradbury, 129 
N.W.2d 540, 80 S.D. 610. 

Tex.—Trigg v. BWtemore, Qv App, 387 S.W.2d 465, 
err. ref. no rev. err. 

Utah—Deportment of Social Services v. Romero, 609 
P.2d 1323, 


Wash —State ex rel Witting v. Supenor Court for King 
County, 351 P 2d 409, 56 Wash 2d 117 

Action on counterclaim 

Cal—Vecki v Sorensen, 340 P 2d 1020, 171 C A 2d 
390 

Delay held caused by plaintiff, etc. 

Cal —Raynolds v Volkswagen*erk Aktiengesellschaft, 
80 CalRptr 610, 27$ C A 2d 997 
Colo.—Rathbun v. Sparks, 425 P2d 296, 162 Colo 110 
Del—Ayers v D F. Quillen ft Sons, Inc, 1S8 A 2d 
510 

N.M —Bnesmeister > Medina, 417 P 2d 208, *6 N M 
606 

Failure to maintain case on calendar 
Hawaii—State ex rel Di Tulho * Jamieson, 401 P 2d 
456, 48 Haw 303 

Failure to file statement of readiness 
Hawaii—Kudlich v Gciareili, 401 P 2d 449, 48 Haw 
290 

Claim of misleading by defendant’s counsel in¬ 
sufficient 

N.Y-Teo v Fleet Chevrolet Corp., 253 N.Y.S 2d 490, 
22 AD 2d 672 

Prohibition proceeding to restrain trial 
Cal —Genera! Motors Corp v Supenor Court of Los 
Angeles County, 52 Cal Rptr 460, 416 P 2d 492, 
65 C 2d 88 

Plea in abatement requiring amendment of 
pleading 

Tex-Hebert v Shrake, Civ App, 492 SW.2d 605 
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53.5. Ill —Hebting v MiUer Brewing Co., 403 N E 2d 
671, 38 Ill Dec 440, 82 Ill App 3d 981 
N M —Yarbro v Koury, 383 P 2d 258, 72 N.M 295 

Codefendant 

(3) Other matters 

N Y —American & African Trading Corp v Saks, 229 
NYS2d 446, 16 AD.2d 921 

Showing of attempted service unnecessary 
Cal —Lambert v Raney, 49 Cal Rptr 126, 239 C A 2d 
659 
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53.15. Cal—Griffin v Bray, 68 CalRptr 649, 262 
C A 2d 357, 

54. Wash-Hanson v Lee, 476 P 2d 550, 3 Wash 
App 461 

54.10. Cal —Wnght v Groom Trucking Co, 24 Cal 
Rptr 80, 206 C A.2d 485 

54.15. Cal.—McDonagh v Goumeau, 83 CalRptr 
63, 2 C.A.3d 1033. 

Estoppel not shown 

Cal.—Geiger v. Aetna Ins. Co, 52 Cal Rptr 212, 243 
C.A 2d 235 

54.20. Fla.—Pollack v. Pollock, App, 110 So 2d 474, 
cert den, Sup., 116 So.2d 761. 

Hawaii—Kudlich v. Ciciarelli, 401 P.2d 449, 48 Haw 
290 

Most be with full knowledge of facts 

N Y.—Marco v Sachs, 202 N Y S 2d 681, 25 Misc.2d 
763, affd 209 N YS.2d 403, 12 A.D.2d 774, mo¬ 
tion den 207 N.Y.S 2d 1012, 11 A.D.2d 1061, 
motion den. 210 NYS.2d 971, 12 A.D2d 765, 
app. den. 176 N.E.2d 95, 217 N.YS.2d 84, 9 
N.Y.2d 906, revd on oth grds. 181 N.E2d 392, 
226 N Y.S.2d 353, 10 NY 2d 542, rearg, den. 181 
N.E2d 761, 227 N.Y3 2d 16, 11 N.Y 2d 766 

Waiver or estoppel not shown 
Cal.—City of Los Angeles v. Gleneagle Development 
Co, 133 Cal Rptr. 212, 62 C A 3d 543. 

55. Cal -Holt v, Pardue, 3 CalRptr. 225,178 CA.2d 
528—Southern Pac, Co. v. Seaboard Mills, 24 
CalRptr. 236, 207 C.A.2d 97. 

Ma—Laurie v Ezard, App 595 S W.2d 336. 

Pa.—Huey v. Bates, 53 Luz.L.Rcg. 5 


56. Cal —Holt v Pardue, 3 Cal Rptr 225, 178 C A 2d 
528. 

58. Cal —Ross v George Pepperdme Foundation, 344 
P.2d 368, 174 C A 2d 135. 

58.10. Cal—Anderson v. Erwyn, 55 CalRptr 634, 
247 C A 2d 503 

59.5. N y —Hoffman v Cafanella, 245 N Y S 2d 203, 
20 A.D 2d 524 

Other excuses have been held insuf¬ 
ficient to stop the operation of the 
statute, 55 Sa 

59.5a. Colo—Rathbun v Sparks, 425 P2d 296, 162 
Colo 110 

Ga.—Johnson v McCauley, 181 SE2d 111, 123 Ga 
App 393 

Mo—State ex rel Ward v Stubbs, 374 SW2d 40 
NM—Escobar v Montoya, App, 485 P2d 974, 82 
NM 640 

NY—Hutnik v Brodsky, 232 NYS2d 960, 17 
AD 2d 808 

Wash —Gould v Bird ft Sons, Inc, 485 P 2d 458, 5 
Wash App 59 

Service and tiling not of issue 
N Y —Mancim v Metz, 229 N Y S 2d 891, 33 Misc.2d 
803 

Dissolution of corporation 
Fla —Air Control Broducts, Inc v Penna-Stress, Inc, 
App, 189 So 2d 412 

59.10. Cal—Knight v Pacific Gas & Elec Co, 3 
Cal.Rptr 600, 178 CA.2d923 

Nev —Bank of Nevada v Friedman, 476 P 2d 172, 86 
Nev 747 

Purpose 

N M —Featherstone v Hanson, 338 P 2d 298, 65 N M 
398. 

Purpose of statute 

Cal.—Miles & Sons, Inc v Supenor Court In and For 
San Joaquin County, 5 Cal.Rptr 73, 181 CA2d 
151. 

Time consumed in effecting amendment of 
pleadings not excluded 

Cal.—Nelson v Specialty Records, Inc, 89 CalRptr 
540, 11 C A.3d 126 
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60. Cal—General Ins Co of America v Supenor 
Court of Alameda County, 541 P.2d 289, 124 
Cal Rptr. 745, 541 P 2d 289, 15 C 3d 449 

Miles & Sons, Inc v. Superior Court In and For 
San Joaquin County, 5 Cal Rptr 73, 181 C.A 2d 
151—Anderson v. Erwyn, 55 CalRptr 634, 247 
CA.2d 503—Camille Corp. v. Supenor Court of 
City and County of San Francisco, 75 Cal Rptr 
868, 270 C A.2d 625—Graft v Merrill Lynch, 
Pierce, Fenner and Beane, 78 CalRptr 42, 273 
C A 2d 379 

N.M —Featherstone v Hanson, 338 P 2d 298, 65 N M 
398. 

Stipulation postponing trial 
(I) Cal—J C Penney Co. v Supenor Court of 
Fresno County, 343 P 2d 919, 52 C 2d 666. 

(4) Other statements. 

Cal.—Big Bear Municipal Water Dist v Supenor Court 
for San Bernardino County, App., 75 CalRptr 
587. 

N.Y.—'Williams v Giatttm, 374 NYS.2d 642, 49 
AD.2d 337. 

Contract rules of construction held applicable 
Cal.—J, C Penney Co. v. Supenor Court of Fresno 
County, 343 P.2d 919, 52 C.2d 666 

61. Cal—Mass v. Supenor Court In and For Qty and 
County of San Francisco, 17 CalRptr. 549, 197 
C A-2d 430—Camille Corp. v. Superior Court of 
City and County of San Francisco, 75 Cal.Rptr. 
868, 270 C.A.2d 625 

Nev-—Thran v First Judicial Dist. Court In and For 
Onnsby County, 380 P 2d 297, 79 Nev 176, 

N.M.—Brown v Davis, 396 P2d 594, 74 N.M. 610. 
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Oral stipulations 

(1) Cal—Ruby v Wellington, 327 P2d 586, 162 
CA2d 132—Preiss v Good Samaritan Hospital, 340 
P2d 661, 171 CA2d 559—Wright v Groom Trucking 
Co, 24 Cal.Rptr. 80, 206 C A 2d 485 

Exchange of letters not effective 
Cal —Anderson v Erwyn, 55 Cal Rptr 634, 24" ? 
C A.2d 503 

Rule applied to dismissal of counterclaim 
Nev—Great Western Land & Cattle Corp v Sixth 
Judicial Dist. Court, 467 P 2d 1019, 86 Nev 282 

61.5, Cal.—Miles & Sons, Inc. v Superior Court In 
and For San Joaquin County, 5 Cal Rptr 73, 181 
CA2d 151. 

A stipulation extending the time for 
a pretrial conference is not a stipula¬ 
tion within the meaning of the statute 
although it must precede a trial. 6115 

61.15. Cal—J C Penney Co v Superior Court of 
Fresno County, 343 P 2d 919, 52 C2d 666 
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62, Cal.—Lockhart-Mummery v Kaiser Foundation 
Hospitals, 163 Cal Rptr 325, 103 CA3d 891 
Fla.—Bowman v Peele, App 2 Dist, 413 So 2d 90 
Nev.—Boren v. City of North Las Vegas, 638 P 2d 404, 
98 Nev. 5 

N.Y.—Zoellner v Neumann, 214 NYS2d 31, 13 
A.D.2d 723, rearg. den 217 NYS2d 503, 13 
A.D.2d 935 

Bankruptcy 

Cal—Hughes v. Robo Bay Cities Inc,, 184 Cal Rptr 
926, 135 CA.3d 170 

An interlocutory appeal, though lim¬ 
ited in scope, is nevertheless an appeal 
so as to preclude the application of an 
automatic dismissal rule for failure to 
bring a case to trial within the stated 
time when the effect of the interlocu¬ 
tory appeal is to stay further proceed¬ 
ings in the trial court. 665 

66. 5. Iowa—Allied Gas and Chemical Co., Inc v. 
Federated Mut Ins Co, 365 NW2d 26, clarify¬ 
ing Koss v City of Cedar Rapids, 300 N W 2d 
153. 

It has been held that delay caused 
by a referee is not ground for dismis¬ 
sal. 72 - 5 

723. Colo.—Radinsky v. Kripke, 354 P 2d 500, 143 
Colo. 454. 

73. U.S.—Zdanok v. Ghdeen Co, C.A.N Y., 288 F 2d 
99, on remand, D.C., 28 F.R D 346, affd. 82 S Ct 
1459, 370 U.S 530, 8 L.Ed.2d 671, reh den 83 
S.O. 14, 371 U.S. 854, 9 L.Ed.2d 93. 

NY—De Rijdt v Robert Straile Co, 296 N.Y.S2d 
601, 58 Mac.2d 543. 

Deaths of aged plaintiffs as excuse under cir¬ 
cumstances 

NY-Covington v Covington, 239 N.YS.2d 952, 18 
A.D2d 1106. 

733. Fla.—Douglas v. Etriksson, App., 347 So 2d 
1074. 

Nev.—Hodges v. Kotecki, 499 P.2d 354, 88 Nev 447 
N.Y.—Neier v. Shively, 195 N.Y.S2d 509, 10 A.D.2d 
566. 

Mazzacano v. Jordan, 244 N.Y.S.2d 176, 40 
Misc.2d 901. 

74. Fla.—Davant v. Coachman Properties, Inc, 118 
So.2d 844, 80 A.L.R.26 1396. 

75. Dentil of one of defendants does not pre¬ 
vent dismissal 


DISMISSAL 
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78. Cal —Knight v Pacific Gas & Elec Co, 3 Cal 
Rptr 600, 178 C A 2d 923 

Miss—Liberty Sav & Loan Ass’n v Mitchell, 398 
So 2d 208 

\ Y —Brender v Bermas, 326 N Y S.2d 60, 37 A D 2d 
835 

81, Tex —Rone v Avenue Shipping Co., Civ App, 
414 S W 2d 948, err ref. no rev. err 

82. Utah-Utah Chi Co v Hams, 565 P 2d 1135 
84.10. Colo—Cervi v Town of Greenwood Village, 

362 P 2d 1050, 147 Colo 190 
N Y —Homan v Ralph Jannotta, Inc, 195 N Y.S 2d 
950—Fwegan v Apohto, 197 N YS 2d 242, 21 
Misc 2d 881 

Mental and emotional disturbance of counsel 
Pa—Alston v Philadelphia Elec Co, 486 A2d 473, 
337 Pa Super. 46 

86. NY—Moms v Herman Reich, Inc, 184 NY 
S 2d 263, 17 .Wise 2d 216. 

88. Personal or professional difficulties of law¬ 
yers as germane 

N Y —Wolf v Associates Discount Corp, 209 N.Y.S.2d 
877, 12 AD 2d 241 

Taylor v Edwards, 267 NY.S.2d 130, 48 
Misc 2d 1041, affd 280 N.Y.S 2d 911, 27 AD 2d 
989 

89.5. HI—Plost v. Louis A Weiss Hospital, 378 
N E2d 1176, 19 Ill Dec 301, 62 IllApp3d 253. 

Failure to comply with rules 

(2) Dismissal ordered 

Iowa—Gammel v Perry, 130 N W.2d 550, 256 Iowa 
1129 

903. Cal—United Farm Workers Nat Union v In¬ 
ternational Broth of Teamsters, 150 Cal Rptr 761, 
87 C A.3d 225. 

Mich—Hurt v Cambridge, 176 N.W2d 450, 21 Mich 
App 652 

Minn —Scherer v Hanson, 270 N W 2d 23. 

N Y —Pughese v City of New York, 238 N.Y S 2d 553, 
18 A.D 2d 981. 

Hams v Rosen, 215 N Y S.2d 992, 28 Misc.2d 
968. 

Wis—Hauer v. Christen, 168 NW.2d 81, 43 Wis2d 
147 

90.15. Pa —Herbert v Kutz, 73 Montg 466 
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91. Duty of dark as to assignment of case 
Iowa—Wtndus v Great Plains Gas, 122 NW.2d 901,. 
255 Iowa 587 

Duty of derk as to notice 
Iowa—Wmdus v. Great Plains Gas, 122 NW 2d 901, 
255 Iowa 587. 

Other reasons have been held suffi¬ 
cient to excuse failure to prosecute an 
action. 915 

913. Cal—Arnold v State, 78 Cal Rptr. 309, 273 
C.A.2d 575 

Miss—Guiseppe v Cozzam, 159 So.2d 278, 248 Miss 
588 

NJ—Automatic Washer Service, Inc. v. Brunswick 
Burlington, Inc, 379 A.2d 857,153 NJ Super 343 
N Y —Sortmo v Fisher, 245 N Y.S,2d 186, 20 A.D.2d 
25—Montgomery Ward & Co v Cnug, 258 N.Y 
S.2d 987, 23 AD.2d 754. 

Case advanced without order of presiding judge 

Mich —Denton v. Pettycrew, 132 NW.2d 156, 374 
Mich. 453. 

Other reasons have been held suffi¬ 
cient to prevent dismissal for want of 
prosecution . 9110 

91.10. Ga.—Norman v. Daniels, 236 S.E 2d 121, 142 
Ga,App. 456. 
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La —American Eagle, Inc v Employers* Liability As¬ 
sist Corp, Ltd, App, 389 So 2d 1339, writ ref, 
Sup, 396 So.2d 885, 886 

N M -Sewell v Wilson, App, 641 P.2d 1070,97 N M. 
523, cert den. 644 P 2d 1039, two cases 98 N M 
50, app after remand, 684 P.2d 1151, 101 NM. 
486. 

NY-Taylor v Edwards, 267 N.Y S 2d 130, 48 
Misc 2d 1041, affd 280 NY.S2d 911, 27 A,D2d 
989—Earl v Lawrence, 315 NY.S2d 979, 35 
A.D.2d 807 

Imprisonment of plaintiff 

N.Y —Castro v. Banister, 248 N.Y.S.2d 193,42 Misc.2d 
387, affd 254 N.YS.2d 825, 22 A.D.2d 854. 

Delay attributable to derk of court 

Ga.—American Oil Co. v McCluskey, 158 S E 2d 431, 
116 Ga.App. 706, revd on oth. grds 161 SE2d 
271, 224 Ga 253, on remand 162 SE.2d 853, 118 
GaApp 123, revd on oth. grds 165 $E.2d 830, 
225 Ga. 63, on remand 167 SE2d 711, 119 Ga 
App 475 

Misunderstanding as to duty of calendar com¬ 
mittee 

N.C.—Green v. Eure, 197 S E.2d 599, 18 N.C App 671 

Awaiting outcome of criminal trial 

N Y.—Dean v Bodette, 444 N Y.S 2d 741, 84 AD.2d 
876 

92. N Y.—Antonio v Best Gift Shop, Inc, 198 N.Y. 
S.2d 592 

De Rosa v Nezelek, 265 N.Y S 2d 559, 24 
AD.2d 1055—B & F, Inc. v New York Property 
Ins Underwriting Ass’n, 433 NY.S.2d 822, 79 
A-D2d 645 

Discretion of court 

Ariz—Walker v Kendig, 489 P.2d 849, 107 Axul 510 

93. Mo—Bonney v Farmer, App, 613 SW2d 463. 

NY—Chodikoff v Troy Estates, Inc., 322 NY-S2d 

898, 37 A.D 2d 670. 

95. Anz—Walker v Kendig, 489 P 2d 849, 107 Anz. 
510. 

Cal —Corlett v Gordon, 165 CaLRptr 524, 106 C A 3d 
1005 

Fla.—Barnes v Ross, App, 386 So 2d 812 

NY—Parker v Stmz, 180 NYS.2d 70, 7 AD 2d 
647—Sutera v Inwood Motors, Inc, 181 N Y.S.2d 
47, 7 A.D2d 753—Barnes v. Utility Lines, Inc, 
207 N Y.S 2d 735, 12 AD 2d 524—Vittormo v 
City of New York, 254 N Y.S 2d 570, 22 A.D.2d 
883—De Luccy v. City of New York, 260 N.Y S.2d 
191, 24 AD.2d 421. 

Sickness of many lawyers of firm representing 
plaintiff held to excuse dealy 

N.Y.— 1 Wolf v Associates Discount Corp, 209 N Y.S 2d 
877, 12 AD 2d 241 

96. N.Y.—Gerson v. Finkelstem, 285 NYS2d 887, 
29 AD.2d 552. 

Jacobs v. S & H Grossanger, Inc, 193 N Y.S.2d 
952, 21 Misc.2d 261. 

Sickness of one of a linn, etc. 

N Y —Preao v. Milanese, 337 N.Y.S.2d 842,40 A.D 2d 
910 

Papain v. American Ins Co, 212 N Y S 2d 117, 
28 Misc 2d 746 

Poor health of plaintiffs counsel insufficient 

NY—Fiorletti v Kamin, 445 N.YS.2d 25, 85 A.D.2d 
620 

Delay after rcovery from illness 

N Y —Boigja v Inteiboro General Hosp, 455 N.Y S 2d 
97, 90 AD.2d 531, affd. 451 NE.2d 483, 59 
NY.2d 802, 464 NYS2d 736, rearg den 455 
N.E.2d 488, 60 N Y,2d 644. 

$18, Cal—Wright v. Groom Trucking Co, 24 Cd. 
Rptr. 80, 206 C.A.2d 485—Sprajc v Scandinavian 
Airlines System, Inc, App, 50 C&LRptr. 181, 240 
C.A.2d 935 

Fla.—Industrial Trucks of Florida v. Gonzalez, App., 
351 So.2d 744 


Ga.—Swint v. Smith, 134 S.R2d 595. 219 Ga. 532 
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N.Y.—-Askew v Rose Joy Corp, 269 N Y S 2d 153. 25 
AD 2d 679—McNamara v Hutchinson, 334 N Y 
S.2d 790, 33 AD 2d 26 

Mjuqcuu v Metz, 229 N Y S 2d S91, 33 Mac 2d 
803 

99. La.—Vercher v D J McDuffie Wdi Serv.ee, 
lac, App., 271 So 2d 627, wnl den, Sup, 273 
So.2d 847 

1. CaL—Griffis v. SS. Kresge Co, 2 Ditt, 197 Cal 
Rptr 771, 150 C.A3d 491 

DeL—Ayers v. D. F. Quillen & Sens, Inc, 188 A.2d 
510. 

Fla.—Ccwkhn v. Boyd, App, 189 So 2d 401—Florida 
Power & Light Co v Gilman, App, 280 So 2d 15 
La.—Prater v. Schuylkill Products Co, Inc, App, 2SI 
So.2d 829. wnt dec, Sup, 282 So.2d 719 
Mo.—Meyer v Vinson, App, 448 SW 2d 316 
NY.—Soitino v. Fisher, 245 N Y.S2d 186, 20 AD 2d 
25—Wikon v. Whitehall Hotel Corp., 245 N Y 
S^d 204, 20 A.D 2d 525—Cruz v. National Auto 
Renting. Inc, 267 N.Y S 2d 996, 25 A D 2d 633— 
Hamilton v. Dudley, 276 N Y S 2d 900, 27 A D 2d 
701—Rome v. Raven, 288 N.YS.2d 415, 29 
A.D.2d 866—Goldberg v. Seder, 291 NY.S2d 
171, 30 AD.2d 533—Filippi v. Grand Umoo Co, 
291 N.YSJd 194, 30 A.D.2d 532—Altman v 
Sticfaraaa, 296 N Y S.2d 872, 31 A D 2d 741—Cho- 
efikoff v. Troy Estates, Inc, 322 N.Y.S.2d 898, 37 
AD.2d 670. 

Pa.—Herbert v. Kutz, 73 Montg 466—Randlett v 
Rounds, 25 Fay.LJ 131. 

Mfapbdng files 

N.Y .—Fkhbem v Hertz Corp, 247 N YS2d 371, 20 
AJ>. 708—Kusner v. Municipal Housing Authori¬ 
ty for City of Yonkers, 250 NYS.2d 457, 21 
AD-2d 686—Heller v. Josephthal & Co, 251 N Y 
S.2d 253, 21 A.D 2d 872—Weeks v. Jankowitz, 256 
N.Y.S.2d 341, 23 AD.2d 549—Abrams, Kochman, 
Rathskeller, Inc v Esquire Molds, Inc., 434 N Y 
SJd 539. 79 A.D.2d 879 
Ncfam v Pavlakis, 232 N Y S,2d 313, 35 Misc 2d 
184. 

Mistake of attorney 

Cat—Woods v. Stallworth, 2 Cal.Rptr. 250, 177 C A.2d 
517. 

N.Y.—Abbey v. Trynm, 195 N.YS.2d 48, 9 A D.2d 
913, reaig den. 196 NY S2d 613, 10 AD.2d 581, 
app. dim 225 N.Y.S2d 737, 11 N.Y.2d 658, 180 
N.E.2d 896. 

S.D.—Simians v. Becbtol, 192 NW.2d 731, 86 SD. 
187. 

Law office delays or failures 
N.Y.—Johnson v. Glens Falls Hospital, 332 N.Y S 2d 
312, 39 ADJ2d 802—Trodd v, Lanbe’s Amherst, 
Inc, 336 NY.S2d 503, 40 AD.2d 625—Groat v 
Robinson, 435 NY.S2d 816, 79 AD 2d 1081 

Attorney’s conduct not imputed to plaintiff 
D.C.—Bond v. Wilson, App., 398 A 2d 21 
1J. Disbarment 

N.Y.—Rijos v. Goldberg. 240 N YS.2d 192, 19 AD.2d 
53a 

1.10. III.—Parks v City of Chicago, 199 N E.2d 830, 
50 IH.App.2d 100. 

1.15. N.Y.—Lasner v. Lefrak Organization, Inc., 196 
N.Y.S.2d 728, 23 Mko2d 916. 

3. CaL—Lopez v. Larson, 153 CaLRptr. 912, 91 

CA3d 383. 

NY.—Colson v. Shapiro, 190 N.Y.S.2d 864, 9 A.D.2d 
612, reaig. den. 193 N.Y.R2d 986, 9 AD.2d 747— 
Beerroont Corp. v. Yager, 308 N.Y5.2d 109, 34 
AD.2d 589—Johnson v. Glens Falls Hospital, 332 
N.Y &2d 312, 39 AD.2d 8G2. 

Discretion bdd not abused 
Alaska—Samber v. Chris Berg, Inc., 394 P.2d 81 
D.G—Fowler v. Safeway Stores, Inc., Mun.App, 156 
A 2d 682. 

4, Mo.—State ex id. State Highway Commission of 

Missouri v. Mikes, App., 573 S.W.2d 727. 
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4.10. NY—Johnson v Glens Falls Hospital, 332 
N \ S 2a 312. 39 A D 2d &C2 
5, Kan —C.J.S. quoted in Coutts % Crider, 549 P 2d 
JC:«. IC26, 219 Kan 692 

La —Gauihreaux * Southern Six DnILng Co, App , 
130 So 2a “*59 

N Y —Reno ' Mirsulh, 245 N Y S 2d 207, 20 AD 2d 
526 

Or—R D Fitzgerald &. Sons, Inc v Banks, 628 P.2d 
"60, 52 Or 4pp 497 

7. Cal—Black Bros Co v Superior Court for Los 
Angeles County, ~>1 Cal Rptr 344, 265 CA2d 
50! 

11. S D —Simbns v Becbtol. 192 N W 2d 731, 86 
SD 187 

12. NY— Keglovtts v City’ of New York, 258 NY 
S 2d 749, 23 A D 2d 743 

Lack of liquid assets 

SD—Simbns v Bechtol, 192 NW2d 731, 86 SD 
187 

16. NY—Teto v Fleet Chevrolet Corp., 253 NY 
S 2d 490, 22 A D 2d 672 

Notice not interposed 

Wash—McDermott \ Waters, 469 P2d 896, 78 
Wash 2d 89 

Other reasons have been held insuf¬ 
ficient to excuse failure to prosecute 
an action. 165 

16.5. Cal—Grafft v Merrill Lynch, Pierce, Fenner 
and Beane, 78 Cal Rptr 42, 273 C.A 2d 379- 
Dunsmuir Masonic Temple v Siskiyou County 
Superior Court, 90 Cal Rptr 405, 12 C A 3d 17 
Fla—Tosar v Sladek, App , 393 So 2d 61 
Iowa—Bat> v City of West Des Momes, 147 N W 2d 
204, 259 Iowa 1017 

Ky—Modem Heating & Supply Co v Ohio Bank 
Bldg & Equipment Co , 451 S W 2d 401 
La—Pounds v Yancy, App., 224 So 2d 1, wnt ref 227 
So 2d 145, 254 La. 810 

Md —Stanford v District Title Ins Co., 273 A 2d 190, 
260 Md 550 

Mich—Andrews v Roberts, 115 NW2d 322, 366 
Mich. 620 

Mo —State ex rel Hayden v Carr, App, 597 S W 2d 
710 

Mont—Peters v Newkirk, 633 P2d 1210 
N M —Reger v Preston, 420 P 2d 779, 77 N M 196- 
More v Shoemaker, 427 P.2d 41, 77 N M 689— 
McClenithan v Lovato, 432 P2d 836, 78 NM 
480 

NY—Bubm v Nassau County, 297 N YS2d 628, 31 
A D 2d 763—McShan v Dtlbert’s Quality Super¬ 
markets, Inc, 307 NYS2d 179, 33 AD.2d 792, 
app. dism 258 N.E 2d 89, 26 NY 2d 843, 309 
N Y S 2d 591—Hall v. Rothenberg, 453 N Y S 2d 
112, 89 AD 2d 659 

Steen v New Deal Delivery Service, Inc, 435 
N.Y.S2d 278, 79 AD 2d 963, affd., 427 NE.2d 
770, 54 N Y2d 796, 443 NYS2d 611 
Pa—International Tel & Tel Corp. v Philadelphia 
Elec Co, 378 A2d 986, 250 Pa.Super 378 
Tex—Houston Chronicle Pub. Co v Flowers, Civ. 
App, 413 S.W 2d 435—Linville v. Commercial Ins. 
Co erf Newark, NJ. t Civ App, 462 S.W2d 70. 

Delay caused by party’s own miscalculation 

Cal.—Cannon v City of Novato, 1 Dist, 213 Cal Rptr 
132, 167 C A 3d 216, review den. 

Difficulty ia ascertaining injuries 
Idaho—Bartlett v Peak, 688 P.2d 1189, 107 Idaho 284. 
Failure of defendant’s counsel to respond to 
telephone call requesting settlement 
N.Y.—Augemtem v Schafnin, 191 N.Y.S 2d 222, 17 
Misc.2d 179. 

Plaintiff representing self 

Fla.—Maloy v Bristow, App., 138 So 2d 801 


Change of address by plaintiff 
N Y —Olsen v Kmttle, 247 N Y S.2d 466, 20 A D 2d 
705 

Informal statement of judge 
Iowa—Windus > Great Plains Gas, 122 NW.2d 901, 
255 Iowa 587 

Loss of case file 

N Y —Gallagher v City of New York, 241 N.Y S 2d 
66, 19 AD2d 623 

Settlement negotiations 

Nev—Smith v Gaiside, 402 P2d 246, 81 Nev 312 
NY—Levy v Kelly Associates, Inc., 247 NY.S2d 
832, 20 AD.2d 772, app. dism. 200 N.E.2d 576, 14 
NY.2d 838, 251 NY.S2d 684 

Under Civil Practice Law and Rules 
N Y —Sortrno v Fisher, 245 N Y.S 2d 186, 20 A D 2d 
25—Herzbrun v. Levine, 259 NYS2d 237, 23 
AD 2d 744—Cobbs v Lefrak Organization Inc., 
445 N Y.S 2d 27, 85 A D.2d 616 

Stipulation to transfer action 
N Y — Reilly v Otis Elevator Co, 250 N Y S 2d 692,21 
AD 2d 767—Brendcr v Bennas, 326 N.Y.S 2d 60, 
37 AD 2d 835 

Pending of pretrial proceedings 
NY—Hannan v. Grabowetsky, 251 N.YS.2d 88, 21 
AD 2d 862, app dism. 252 N Y.S 2d 392, 21 
A D 2d 862, app dism 202 N E.2d 375, 14 N.Y 2d 
957, 253 NYS 2d 993 

Pendancy of motion to join indispensable par¬ 
ties 

N M —Bnesmeister v Medina, 417 P 2d 208, 76 N M 
606 

Withdrawal of attorney from case 
Ky —Aventte > Hutchinson, 420 S W.2d 581 
Pressure of business as factor 
Cal —Pncc v Grayson, 80 Cal Rptr 602, 276 C A.2d 
50 

Difficulty of case 

Cal —Rodde v. Trousdale Const. Co, 80 Cal Rptr 774, 
276 C A 2d 419 

Incarceration 

Ala—Hubbard v. Montgomery, 372 So 2d 315. 

Limited resources of sole practitioner or small 
law firm 

Cal —Corlett v. Gordon, 165 Cal Rptr. 524, 106 CA3d 
1005 

Difficulty in serving codefendant 
Cal—Wilson v Sunshine Meat and Liquor Co, 194 
Cal Rptr 773, 669 P 2d 9, 34 C 3d 554 

§ 65(4).-Duty of Defend¬ 

ant to Expedite 

Library References 
Pretrial Procedure <s=»581, 584- 
593. 

16.50. Cal—Knight v Pacific Gas & Elec. Co, 3 
Cal Rptr 600, 178 C.A2d 923—Daley v. Butte 
County, 38 Cal Rptr 693, 227 C A 2d 380—Gov- 
emale v. Bethlehem Pac. Coast Steel Corp., 45 
Cal Rptr 707, 235 CA2d 837—Geiger v. Aetna 
Ins. Co, 52 Cal Rptr 212, 243 C.A 2d 235—An¬ 
derson v Erwyn, 55 CaLRptr 634, 247 CA2d 
503—Black Bros Co v Superior Court for Los 
Angeles County, 71 Cal Rptr. 344, 265 CA2d 
501—Hunot v Superior Court for Santa Barbara 
County, 127 Cal Rptr 703, 55 CA3d 660. 

Colo.—Rathbun v Sparks, 425 P.2d 296, 162 Colo. HO, 
Ky—GJJ5. cited In Gill v Gill, 4 55 S W.2d 545, 546. 

S.C.—CJLS. cited in Thomas & Howard Co v. Fowler, 

119 SE2d 97, 100, 238 SC 46 
Tex—Beckham v Travelers Ins Co, Civ App., 487 
S.W 2d 772 

Reasonable diligence 

Or.—Longyear v Edwards, 342 P2d 762, 217 Or. 314 
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Delay in service of process 

Ana—Murphey v Valenzuela, 386 P.2d 78, 95 Anz 
30 

No waiver of right 

NY—Groat v Robinson, 435 N Y S 2d 816, 79 
A D 2d 1081. 

Change of counsel by plaintiff 

Pa—Moore v George Heebner, Inc, 467 A 2d 1336, 
321 PaSuper 226 

17. NY—Speciale v Lincoln Rochester Trust Co, 
274 N YS2d 741, 52 Misc2d 19 
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18. La.—Semel v Green, 211 So 2d 300, 252 La 386 
Mont.—Cremer v. Braaten, 438 P 2d 553,151 Mont 18 
N Y —Mercer v Portsmouth Associates, Inc, 234 N Y 

S 2d 275, 18 A D 2d 614—Hamilton v Dudley, 276 
N.Y S.2d 900, 27 AD.2d 701 
S.C.—Thomas & Howard Co v Fowler, 119 S E 2d 97, 
238 S.C 46 

Tex.—Gaebler v Hams, Civ. App, 625 S W 2d 5 
Acquiescence in having case marked “stet” 
Md.—Stanford v District Title Ins Co, 273 A 2d 190, 
260 Md. 550. 

19. Cal—Breckenndge v Mason, 64 Cal Rptr 201, 
256 GA.2d 121. 

Under Civil Practice Law and Rules, 
a party moving for a dismissal for a 
lack of prosecution must serve a notice 
requiring plaintiff to serve and file a 
note of issue, within a specified period 
of time, as a condition precedent to 
bring on a motion to dismiss for lack of 
prosecution. 225 

22.5. N.Y -Brown v. Weissberg, 254 N Y S 2d 628, 
22 A D 2d 282 

DeVita v. Metropolitan Distributors, Inc, 257 
N.Y.S 2d 618, 45 Misc.2d 761—Meyer v Teresi, 
303 N.Y S 2d 402, 60 Misc.2d 379 

Purpose of rule 

NY.—Celentano v Furci’s Restaurant Bar and Grill, 
267 N.Y S 2d 338, 49 Misc2d 289—Plump v 
Harth, 276 N Y.S 2d 929, 52 Misc 2d 787—Walters 
v. Weeks, 279 N.Y.S.2d 1000, 53 Misc.2d 958 

Validity of statute 

N.Y —Cohn v. Borchard Affiliations, 250 N E 2d 690, 
25 N Y 2d 237, 303 N Y S.2d 633 

Applicability of rule 

N.Y—Cohn v. Borchard Affiliations, 250 NE2d 690, 
25 N.Y.2d 237, 303 N.YS.2d 633 

Service by ordinary mail sufficient where actu¬ 
ally received 

NY.—Beennont Corp v. Yaga, 308 N.Y.S.2d 109, 34 
AD 2d 589. 

Prior to the 1967 amendment, effec¬ 
tive September 1, 1967, it had been 
held that where defendant’s motion is 
based on general delay, defendant may 
be granted dismissal on such ground 
without having complied with the re¬ 
quirement that he demand that plain¬ 
tiff serve and file a note of issue. 2210 

22.10. N.Y.—Thomas v Melbert Foods, Inc, 278 
N.Y.S.2d 836, 19 N.Y.2d 216, 225 NE.2d 534- 
Commercial Credit Corp. v. Lafayette Lincoln- 
Mercury, Inc., 218 N.R2d 272, 271 N.Y.S2d 212, 
17 N.Y 2d 367—Mullinos v. Coliseum Const. 
Corp., 254 N.Y5^d 282, 22 A.D.2d 163, motion 
den. 207 N.E.2d 520, 15 N.Y.2d 959, 259 NY 
S.2d 847. 

Roberts v New York Post Corp., 263 N Y S2d 
338, 24 A.D.2d 714—Auerbach v. E.R.E., Inc, 279 
N.Y.S.2d 491. 27 A.D.2d 921, motion den. 228 
N.E.2d 406, 19 N.Y 2d 948, 281 N.YS.2d 352. 


A dismissal motion, characterized as 
one based on a general delay but in 
fact evidently based on a failure to 
serve and file a note of issue, may be 
subjected to the requirement that de¬ 
fendant comply with the demand re¬ 
quirement of the rule. 2215 

22.15. NY—Thomas v. Melbert Foods, Inc, 278 
NYS2d 836, 19 N Y,2d 216, 225 NE.2d 534. 

Walters v Weeks, 279 NYS2d 1000, 53 
Misc 2d 958 

§ 66. Procedure to Effect 
Library References 
Pretrial Procedure <M571, 675, 
676. 

23. Cal—Blue Chip Enterprises, Inc. v Brentwood 
Sav and Loan Ass’n, 139 Cal Rptr. 651, 71 
CA3d706 

Fla—Cox v Holder, App., 345 So 2d 846 
Ind —Stockwell v. Bloomfield State Bank, 367 N E 2d 
42, 174 Ind App. 307 

Iowa—Seeia v. Haye, 128 N W 2d 279, 256 Iowa 606 
Miss—Byars v Austin, 218 So 2d II. 

NY—Brown v Weissberg, 254 NY.S2d 628, 22 
A D 2d 282 

Pa—Moosic Lakes Club v. Gorski, 60 Lack Jur 141, 
affd. 168 A 2d 343, 402 Pa. 640. 

Motion held not pleading 
Ky.—Hawes v Cumberland Contracting Co., 422 
S W 2d 713, 

Motion not abandoned by appeal 

N M —Jesko v Stauffer Chemical Co, App, 558 P 2d 
55, 89 N M 786 

However, the court cannot use the 
plaintiffs motion to dismiss the de¬ 
fendant’s counterclaim, cross claims or 
independent claims as a basis for dis¬ 
missing affirmative defenses. 231 

23.1. Reason for rule 

Such motions do not put defendant on notice. 

N.Y —Key Bank of Northern New York, N.A v Lake 
Placid Co., 3 Dept, 479 N Y S 2d 862, 103 A D.2d 
19, app dian 474 N E 2d 257, 64 N Y 2d 644, 485 
N Y.S 2d 49 

23.5. Mich.—Leo v Atlas Industries Inc, 121 
N.W.2d 926, 370 Mich. 400. 

N M.—Mora v Hunick, App, 672 P.2d 295, 100 N.M 
466 

N Y —Kasiuba v. New York Tunes Co, 273 N Y.S 2d 
705, 51 Misc.2d 700 

N.C.—Pegram-West, Inc v Hiatt Homes, Inc., 184 
SE2d 65, 12 N.CApp. 519. 

Rule or statute not self-executing 
Fla —Beigel v Simon, App, 210 So 2d 473—Fund Ins. 
Companies v. Preskitt, App., 231 So.2d 866—Shal- 
abey v Memorial Hospital of South Broward Hos¬ 
pital Disl, App., 253 So 2d 712 

26. Statute construed 

N Y.—Rexford Taping & Supply Co v. Maple Knoll 
Apartments, Inc, 317 N.YS.2d 834, 65 Misc 2d 
342. 

As summary judgment In some 
jurisdictions under rule on motion to 
dismiss where evidence proper for 
summary judgment proceeding is intro¬ 
duced a motion to dismiss may be 
treated as a motion for summary judg¬ 
ment 26 - 5 

263. Ind.—Middelkamp v. Hanewich, 364 N.E.2d 
1024, 173 IndApp. 571. 


Page 453 

N Y.—Monteferrante v„ New York City Fire Dept., 404 
NYS2d 629, 63 AD2d 576, affd 390 NE.2d 
1177, 47 N Y 2d 737, 417 N Y S 2d 253. 

Ohio—Stewart v Ben Franklin Clime, 376 N E.2d 1354, 
54 Ohio App 2d 210, 8 00.3d 369. 

Pa—Brower v. Berio Vending Co., 386 A 2d 11, 254 
Pa Super. 402 

RI—Cranston Teachers Ass’n v Cranston School 
Committee, 386 A.2d 176, 120 R.I 105, app after 
remand 423 A.2d 69 

WVa—Chapman v Kane Transfer Co, Inc., 236 
SE 2d 207, 160 W.Va. 530 

Procedures for summary judgment and summa¬ 
ry judgment on motion to dismiss are mutu¬ 
ally exclusive 

N.Y —Dona v. Board of Sup’rs of St Lawrence County, 
266 N Y S 2d 229, 48 Misc 2d 876. 

Where no Issue of fact motion is granted 
N Y —Dona v Board of Sup’rs of St. Lawrence County, 
266 N YS2d 229, 48 Misc 2d 876 

Hybrid motion disfavored 
Mich—Baka v. City of Detroit, 250 N.W.2d 543, 73 
MischApp 67. 

Accelerated judgment 

Mich.—Ruffino v Ballard, 259 N.W.2d 224, 77 Mich. 
App 775 

In other jurisdictions, a motion for 
summary judgment by be considered 
as a motion to dismiss for lack of sub¬ 
ject-matter jurisdiction. 2610 

26.10. S ummar y judgment digHnxmshpd 

Mo —Parmer v Bean, app, 636 S W 2d 691 

§ 67. -Form and Requisites of 

Motion 

Library References 
Pretrial Procedure <M571, 675, 
676. 

West’s Federal Forms § 3861 et 
seq. 

27. Cal —Holtkamp v States Marine Corp. 331 P 2d 
679, 165 C A 2d 131—Holland v. Morgan & Pea¬ 
cock Properties Co, 335 P2d 773, 168 C.A2d 
212—Breckenndge v. Mason, App, 64 Cal.Rptr 
201, 256 CA2d 121 

Fla—Barr v Ehrlich, App, 301 So 2d 147. 

Ill.—Lee v Decker, 307 NE2d 773, 17 IU.App3d 93 
La —Adams v. New Orleans Blood-Bank, Inc, App, 
343 So.2d 363 

Mass —Gatdy v U-Haul Co, 215 N.E.2d 743, 350 
Mass. 483 

Mich —Jamens v. Shelby Tp, 200 NW2d 479, 41 
Mich.App 461 

N.Y.—Dawkins v. Manddson, 247 N.YA2d 348, 20 
A D 2d 713—Rene Boas and Associates v Vernier, 
257 N Y.S.2d 487, 22 A.D.24 561—LucenU v. City 
of Buffalo, 287 N.Y.S2d 612, 29 A.D.2d 833 
Pa—Huey v. Bates, 53 Luz.LReg 5 
Wis.—Grunwaldt v. State Highway Commission, 108 
N.W.2d 133, 13 Wis.2d 106 

Motion held sufficient 

(1) Ga—Hayes v Superior Leasing Corp, 220 
SE2d 86, 136 GaApp 98. 

La.—Ford Motor Credit Co v. Herron, App, 234 So 2d 
517. 

Mont—Knoepke v Southwestern Ry. Co, 620 P.2d 
1185 

N Y.—Wolfe v. Belhzzi, 296 N.Y S.2d 860, 58 Misc.2d 
773, affd. 325 N.Y.S.2d 919, 37 A.D.2d 1041. 

Plea in abatement treat as motion to dismiss 

R.I—Knowles v Ponton, 190 A.2d 4, 96 RL 156, 
W.Va —Bank of Wheeling v. Moms Plan Bank & Trust 
Co., 183 S.E2d 692, 155 W.Va 245. 

Motion to dismiss not motion to change venue 

Idaho—Bistline v Eberie, 376 P.2d 501, 85 Idaho 167. 
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Objections becoming academic on grant of addi¬ 
tional tine 

N.Y.—Dtncrman v Sutton, 258 NYS.2d 13, 45 
Mac 2d 791 

Amendment held Improper 

lows—Dennis v. Barnet, 140 NW2d 123, 258 Io*a 
664 
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29. Cal.—Libby v. Conway, 13 Cal.Rptr 830, 192 
CA2d 865. 

Fla.—City Nat. Bank of Miami v. Simmons, App., 35! 
Sa2d 1109. 

IB.—Cotton v Louisville & NR Co, 152 N£2d 385, 
14 ID. 2d 144. 

Pfaffips Const. Co, Inc v. Muscarello, 355 
N,E2d 567, 42 IH.App3d 151. 

Iowa—Moravek v. Davenport Community School Dm., 
262 N.W„2d 797 

Mich—Hobbs v Michigan State Highway Dept, 227 
N,W,2d 286, 58 Mksh.App. 189, affd. 247 N.W2d 
754, 398 Mich 90. 

Mo,—Bohn v. Anders, App, 559 S.W24 235 

N.Y —Carney v American Fidelity Fire Ins Co, 287 
N.Y.S.2d 109, 29 AD.2d 795. 

N.C—Hoyle v. City of Charlotte, 172 S.E2d I, 276 
N.C.292. 

Noaproflecation 

N.Y —Wiklerson v Webb, 283 N.Y.S2d 378, 54 
Mac 2d 719. 

Jurisdiction of person 

(2) Other matters 

Anz.—Pegler v. Sullivan, 432 P.2d 593, 6 Anz.App. 
338. 

Fla.—Elmex Corp v Atlantic Federal Sav. and Loan 
Ass’n of Ft Lauderdale, App., 325 So.2d 58 

N.Y.—Kelly v. Stanmar, Inc, 273 N.Y.S.2d 276, 51 
Misc.2d 378. 

Waiver of objection 

(2) Other matters. 

N.Y.—Retford Taping & Supply Co. v. Maple Knoll 
Apartments, Inc„ 317 NYS.2d 834, 65 Misc2d 
342. 

Rule number 

N.C.—Lehrer v. Edgecombe Mfg. Co., 185 S E2d 727, 
13 N CApp. 412, 

Hybrid notions 

Mich.—Baker v. City of Detroit 250 N W.2d 543, 73 
Mich.App. 67. 

Effect of failure to support allegation 

Ga.—Snooty Fox, Inc. v. First American Inv Corp, 
241 S.E2d 47, 144 Ga-App 264. 

31. Del.—Tuckman v. Aerosomc Corp., Ch, 394 
AJ2d 226 

N.Y,—Lopez Lanza v. Garco Export, Inc., 294 N.Y 
&2d 234, 30 AD 2d 955 

Ladk of prosecution notion not deemed motion 
b b b mi ror nature to snoscttttte 

N.Y.—Mazzacano v. Jordan, 244 N.Y S.2d 176, 40 
NQsc.2d 901 

Error for court to grant motion on alternate 
ground 

N.Y—McLeam v. Cowen A Co., 455 N.E2d 1256, 60 
N.Y^d 686, 468 N Y.S.2d 461. 

37. Ga.—DePee v. Kaley, 167 S.E2d 758, 119 Ga. 
App. 538. 

MScfa.—Roberson v. Thomas, 164 N.W.2d 544, 13 
MkkApp. 384. 

Motion made by telephone improper 

Ala.—Smith v. York, 179 Sa2d 87, 278 Ala. 508 

Statute requ i re s motion in writing 

Term.—Kmerim v. Leatfaerwood, 542 S.W2d 806. 
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395. Methods of obtaining non proa. 

Pa.—Gallagher v. Jewish Hospital Ass’n of Phdadd- 
pMa, 228 AJ2d 732, 425 Pa. 112. 


NONSUIT 


§ 68. -Time of Motion 

Library References 
Pretrial Procedure £=>559, 671, 
675, 676. 

A motion to dismiss must be made 
within the time specified by the gov¬ 
erning rule or statute. 415 

41.5. Cal—Buchanan \ Buchanan, App, 160 Cal 
Rptr 577, 99 C A 3d 587 

Minn —Breza v Schmitz, 233 N.W 2d 559, 305 Minn. 
537, app after remand 248 N W 2d 921, 311 Minn 
236 

NM—Baca * Burks, 467 P2d 392, 81 NM 376 

Motion held timely 

Ga.—Hobgood v Black, 241 S E2d 60, 144 Ga.App 
448 

III—Roberts v Underwood, 270 NE2d 547, 132 El 
App 2d 439—McDonald’s Corp. v Smargon, 334 
NE2d 385, 31 Ill App 3d 493 
NY—Janklow v Williams, 252 NYS2d 785, 43 
Misc 2d 1053 

Ohio—State ex rel Alford v Willoughby Civil Service 
Commission, 390 N.E2d 782, 58 Ohio St2d 221, 
12 O O 3d 229, app after remand 423 N.E 2d 457, 
67 Ohio St 2d 260, 21 O O 3d 163 

Prior to expiration period 

N Y —Vercesi v Lucas, 270 N Y.S 2d 949, 26 AD.2d 
550 

Motion held academic after case stricken from 
calendar 

N.Y —Levine v Levy, 287 N Y.S 2d 540, 29 AD 2d 
827, app after remand 297 NYS2d 215, 31 
A D 2d 289, app dism 269 N E 2d 411, 28 N Y 2d 
712, 320 N Y S 2d 753. 

Motion not timely 

Ark—Rodgers v University of Arkansas for Medical 
Sciences, 628 S W 2d 11, 275 Ark 139. 

Conn—Todd v May, 316 A 2d 793, 6 Coon.Cir 731. 
Wash—land v Fnck, 550 P2d 709, 15 Wash.App 
614 

Motion after case brought to trial untimely 
N M —Beyer v Montoya, 402 P 2d 960, 75 N M 228 
Mora v. Humck, App, 672 P.2d 295, 100 N.M 
466 

42. Conn.—Kapa Associates v. Flores, 408 A2d 22, 
35 Conn.Sup 274 

Ill.—Silberstem v loos, 375 N.E2d 580, 16 Ill Dec 
707, 59 ID App.3d 293. 

Mont —Big Spring v Blackfeet Tribe of Blackfeet Indi¬ 
an Reservation, 573 P.2d 655, 175 Mont 258. 
NJ—Enourato v New Jersey Bldg Authority, 440 
A 2d 42, 182 N J Super 58, affd. 448 A.2d 449, 90 
NJ 396 

N Y —Mitchell v. Bache & Co., 277 N.Y S 2d 580, 52 
Misc 2d 958—Fmkelstem v. State, 302 N.Y.S2d 
274, 60 Misc 2d 47 

Pa.—Cromack v Boyko, 52 LuzXReg. 38. 

S C —Cockcroft v. Airco Alloys, Inc., 277 S.E2d 587, 
276 S.C 184. 

Utah—Wilson v. Lambert, 613 P.2d 765. 

Vt—Robinson v International Industries, Ltd., Inc, 
430 A 2d 457, 139 Vt 444. 

Discretion held not abased 
Ill— Kaye v Kremer, 163 N.E 2d 561, 23 ID.AKi.2d 
506, app dism., 169 NE2d 357, 20 I11.2d 148 

After pro se answer 

N.Y.—Lipman v Salsberg, 433 N.Y.S2d 970, 107 
Misc.2d 276. 

47, Alaska—Gold Bondholders Protective Council v. 
Atchison, Topeka and Santa Fe Ry. Co.„ 649 P.2d 
947. 

Fla.—Hyco Mfg. Co. v. Rotex Intern. Corp, App., 355 
So.2d 471. 

ID —Huebner v Hunter Packing Co., 375 N.E 2d 873, 
16 ID.Dec. 766, 59 DlApp.3d 563, 96 AL.R.3d 
444 
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Iowa—Proutj v Clayton County, 264 N W 2d 761 
Tex—Atoka v Thornton, Civ App, 566 SW2d 686 
After answer 
(2) Other instances 

Ky —Helman v Kentucky Bd. of Tax Appeals, App, 
554 S W 2d 889 

N Y —Bruno \ New York News, Inc, 414 N Y S 2d 
813, 68 AD 2d 987, app after remand 456 NY. 
S2d 837, 89 AD.2d 260 

Before cause stated 

NC—Sullivan v Johnson, 150 SE2d 777, 268 NC 
443 

Before answer 

Iowa—Riediger v Marrland Development Corp, 253 
N W2d 915 

Wash—Fernandez v Kmer, 673 P2d 191, 36 Wash 
App 210 

Five years after original claim filed 
Ala.—Land v Bowyer, 437 So 2d 524 
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49. Colo.—Father v Green Shoe Mfg. Co., 596 P 2d 
398, 42 CoIoApp 255 

Del.—Tuckman v Aerosomc Corp, Ch., 394 A 2d 226 
Iowa—Powell v Khodan-Intergreen Co, 303 N.W.2d 
171 

Abuse of discretion held not shown, etc. 

Ark.—Wade v. Moody, 500 S W 2d 593, 255 Ark. 266 
Mich.—Mason v Vogue Knitting Corp, 114 N.W2d 
154, 365 Mich 552 

Case dormant and ignored for seven years 
NY.—Kantrowitz v Adelsberg, 448 NYS2d 777, 87 
A.D.2d 811, affd 439 N E2d 880, 57 N Y 2d 629, 
454 N Y S 2d 71 

49.5. Nev — Northern Illinois Corp v. MiUer, 370 
P 2d 955, 78 Nev 213 

N M —Featherstone v. Hanson, 338 P 2d 298, 65 N M 
398 

Motion for dismissal with prejudice after grant¬ 
ing of nonsuit on plaintiffs tardy motion 
Fla.—Dade County v Peachey, App, 181 So 2d 353, 
cert den Sup, 193 So 2d 166. 

52. Ga.—Prudential Timber & Farm Co. v. Collins, 
243 SE.2d 80, 144 Ga.App 849 
Ind.—State v. McClarae, 300 N.E2d 342, 261 Ind. 60 
NY—Smoth v. Pach, 292 N.YS.2d 333, 30 A.D2d 
707 

Waxman Pictures Corp v Miller, 178 N Y S 2d 
347, 12 Misc 2d 910—New Paltz Growers, Inc v 
Jersey Ice Mach Co, 263 NYS2d 472, 47 
Misc 2d 951 

Okl—Chromster v Payne, App, 571 P.2d 869 
Pa—Starr v Sewiddey Valley Hospital, 385 A 2d 478, 
253 Pa Super 554 

Before trial 
(3) Other statement 

CaL—Denham v Superior Court of Los Angeles Coun¬ 
ty, 86 CaLRptr. 65, 468 P2d 193, 2 C3d 557. 
Neb—Newman Grove Creamery Co v Deaver, 302 
N W.2d 697, 208 Neb 178 

Motions held too late when made 
(1) Mass—Riley v. National Pneumatic Co, 171 
N.E2d 484, 341 Mass. 736 

NY.—Thomas v Grupposo, 341 NY.S2d 819, 73 
Misc 2d 427 

<3) Conn —Connecticut Television, Inc v Loughlm, 
232 A.2d 317, 27 Conn.Sup. 133 
(15) Other statements 

Aiiz—Salmas v Kahn, 407 P.2d 120, 2 Ariz.App 181, 
mod. on oth. grds. and reh den 409 P.2d 64, 2 
Ariz-App. 348. 

Fla.—Passio v Crowell, App, 208 So 2d 877—Cypress 
Corp of Fla v. Smith, App, 218 So.2d 481—Equi¬ 
ty Capital Co. v. 601 West 26 Corp, App, 223 
So.2d 762, app after remand 235 So 2d 771—Ak- 
doruk v Advanced Jet Systems, Inc, App, 296 
So 2d 656 

Kan.—Bray v Bayles, 618 P.2d 807, 228 Kan 481. 
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Miss.—Helton v Evans, 208 So.2d 778. 

Mo —State ex rel Mather v Carnes, App., 551 S W 2d 
272 

Motion not served within time for answer held 
untimely 

N.Y.—Wahrhaftig v Space Design Group, Inc, 286 
N.Y S 2d 442, 29 AD 2d 699 
Continental Information Systems Corp v Mutu¬ 
al Life Ins Co of New York, 432 N Y S.2d 952, 77 
AD.2d 316. 

E. Z. Builders, Inc v Jones, 258 N.Y S 2d 995, 
46 Misc.2d 135. 

Limitation as to one ground not applicable to 
another ground 

N.Y —Mulmos v Coliseum Const. Corp, 254 N.Y S 2d 
282, 22 AD.2d 163, motion den. 207 N.R2d 520, 
15 N Y.2d 959, 259 N Y.S.2d 847 

Early disposal 

N.Y —Guy v State, 269 N Y.S 2d 504, 50 Misc 2d 29 

Even though no action was taken for 
the period specified by statute, a mo¬ 
tion to dismiss for want of prosecution 
must be made before further affirma¬ 
tive action is taken. 525 

52.5. Fla.—Pollock v. Pollack, 116 So 2d 761 

Pollack v. Pollock, 110 So.2d 474, cert den., 
Sup., 116 So.2d 761. 

N.M —State ex rel. Reynolds v Molybdenum Corp of 
America, 496 P.2d 1086, 83 N.M. 690. 

“Action*’ taken held sufficient to bar dismissal 
Fla.—City of Miami v. Railway Exp Agency, Inc, 
App., 141 So.2d 285—Beige! v Simon, App, 210 
So.2d 473 

Failure to press hearing of motion 

Mich.—Hurt v. Cambridge, 176 N.W.2d 450, 21 Mich 
App. 652 

Before responsive pleading filed 

Anz.—Snow v. Steele, 588 P2d 824, 121 Anz 82 

PM* 

53. Conn.—Connecticut Television, Inc. v. Loughlin, 
232 A2d 117, 27 Conn-Sup. 133. 

Kan.—State Farm Mut. Auto. Ins Co v Hall, 559 
P.2d 357, 221 Kan. 337. 

60. Del.—Thomas v Mayor and Council of City of 
Wilmington, 391 A2d 203. 

Fla.—Cordell v. World Ins. Co, App, 355 So.2d 479. 
Ill.—Smith v. St Therese Hospital, 410 N R2d 219, 43 
Ifl.Dec. 219, 87 Bl.App.3d 782, app after remand 
435 N.R2d 939, 62 Bl.Dec. 141, 106 Ill-App 3d 
268. 

Motion to dismiss not premature under circum- 

N.Y.—Pell v. Button, 353 N.Y.S2d 762, 44 A.D2d 
549, app. (torn. 316 N.R2d 874, 34 N.Y.2d 936, 
359 N Y.S.2d 359. 

Motion by third-party defendant 

N Y.—Conti v. Cambridge Colony, Inc., 353 N.Y.S.2d 
273,44 A D.2d 644. 

Discretion 

Fla.—Petnuch v. Smith, App., 395 So.2d 294. 

Pa.—Starr v. Sewickley Valley Hospital, 385 A.2d 478, 
253 Pa.Super. 554. 

Motion granted prematurely 
N.Y.—Wiltshire v. A. J. Robins Co., Inc, 453 N.Y S.2d 
72, 88 A-DJd 1097. 

61. Term.—Dunn v. W. F. Jameson & Sons, Inc, 569 
S.W.2d 799. 

A motion to dismiss for want of 
prosecution is premature if presented 
before the lapse of the time provided 
by the statute. 62 * 10 

62.10. Alaska—First Nat Bank of Fairbanks v. Tay¬ 
lor, 488 P.2d 1026. 
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Fla —Pollack v Pollock, 110 So 2d 474, cert den., Sup, 
116 So 2d 761. 

Fund Ins Companies v. Preskitt, App, 231 
So 2d 866—Johnson v Mortgage Investors of 
Washington, App. 2 Dist, 410 So 2d 541. 

Ill —Peoria Housing Authority v Roberson, 392 
NR2d 1107, 30 Ill Dec. 239, 74 IlLApp3d 326 

Local court rule 

HI.—Sunderland v. Future Investments, Inc, 256 
NE.2d 667, 120 IH.App.2d 361 

63. Ga.—Chattahoochee Holdings, Inc v Marshall, 
247 S E,2d 167, 146 Ga,App 658 

Ind.—DeHart v Anderson, 383 N.E2d 431, 178 Ind. 
App 581. 

Mass—Gately v U-Haul Co., 215 NE.2d 743, 350 
Mass 483 

§ 69, — Notice of Motion 
Library References 
Pretrial Procedure <£=>671, 675, 
676. 
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67. N C —Sims v Oakwood Trailer Sales Corp, 198 
S.E 2d 73, 18 N C App 726, cert den 198 S.E 2d 
723, 283 N.G 754. 

68. Cal.—Moore v El Camino Hospital Dist, 144 
CalRptr. 314, 78 CA.3d 661 

Colo—Thompson v McCormick, 335 P2d 265, 138 
Colo. 434—Radinsky v Knpke, 354 P 2d 500, 143 
Colo 454 

Fla,—Polland v Visual Graphics Corp, App, 240 
So.2d 835—Barr v. Ehrlich, App, 301 So 2d 147. 

Ga.—Gnzzard v Davis, 206 SE2d 853, 131 Ga.App. 
577. 

La.—State ex rel. Sylvester v Pitre, App, 209 So.2d 
764 

Mo —Brown v. Crow, App, 564 S W 2d 599. 

Mont.—Big Spring v Blackfeet Tribe of Blackfeet Indi¬ 
an Reservation, 573 P.2d 655, 175 Mont 258. 

N.Y.—Kaprow v. Jacoby, 281 N Y S.2d 591, 28 A.D.2d 
722—Goldberg v. Schwartz, 288 N Y.S.2d 428, 29 
A.D.2d 873. 

Hehl v. State Farm Mut. Auto Ins. Co, 206 
N Y.S 2d 204, 25 Misc.2d 34—DeVita v. Metropol¬ 
itan Distributors, Inc, 257 N.Y.S 2d 618, 45 
Misc.2d 761—Brulene Co-op. Apartments, Inc. v 
Marloff Associates, Inc., 280 N Y.S.2d 196, 53 
Misc.2d 968—City of New York v. Town of Col¬ 
chester, 320 N Y.S 2d 156, 66 Misc 2d 83. 

Vt—B*W Acceptance Corp v. Twin State Elec Supply 
Co., 238 A2d 663, 127 Vt 94. 

Purpose of statute 

Fla —Sroczyk v. Fritz, 220 So 2d 908. 

Okl —Stale ex reL Department of Highways v. Gibson, 
329 F.2d 1054 

Joint notice of motion 

N.Y —Gilhgan v. Fanners Co-op. Marketing Ass’n, 
Inc., 259 N.Y.S.2d 219, 23 AD 2d 850. 

Matter considered as notice 

m —Urso v. Reynolds Metals Co., 238 NE.2d 271, 95 
mApp^d 251 

Dismissal under inconsistent local rule held im¬ 
proper 

Md.—Mutual Ben. Soc. of Baltimore, Inc. v. Haywood, 
263 A.2d 868, 257 Md. 538. 

Time of notice 

N.Y —Witz v. Renner Realty Corp., 364 N.Y.S.2d 529, 
47 AD.2d 622, app. dism. 346 N.R2d 555, 38 
N Y.2d 905, 382 N.Y.S.2d 754, app. dism. 97 S.Ct 
33, 429 U.S. 802, 50 LEd.2d 62. 

Zeigler v Riley, 323 N.Y.S^d 589, 67 Misc 2d 
82, affd. 327 N.Y.S.2d 847, 38 AD.2d 685, app. 
den 280 N.R2d 890, 30 N.Y.2d 517, 330 N.Y.S,2d 
63, app. den. 280 N R2d 894, 30 N.Y 2d 481, 330 
N Y.S.2d 1025, affd. 282 N.E2d 127, 30 N.Y.2d 
617, 331 N.Y.S2d 41, cert. den. 93 S.Ct. 469, 409 
U.S. 1029, 34 L.E4-2d 323. 


Notice of motion sufficient under statute 
Cal—Andre v General Dynamics, Inc., 118 CalRptr. 
95, 43 C A3d 839 

Service of notice before adjourned date 
NY—Narcotic Parole Officers Ass’n of New York 
State v Bahou, 390 N Y.S 2d 810, 88 Mac 2d 909. 

Implied notice 

Ohio—Schreiner v Karson, 369 NE2d 800, 52 Ohio 
App 2d 219, 6 00.3d 237 

Dismissal with prejudice 
Me —Miller v Perry, 468 A 2d 981 
Absence of notice proper excuse for default 
N Y —Burstin v. Public Service Mut Ins. Co., 3 Dept., 
471 N YS2d 33, 98 AD.2d 928 

Lack of notice deprives court of jurisdiction 
N.Y.—Burstin v. Public Service Mut Ins Co, 3 Dept, 
471 N Y.S 2d 33, 98 A D.2d 928. 

69. Fla.—Franklin Acceptance Corp. v Superior Elec. 
Industries, Inc., App, 167 So.2d 116 

Me.—State v Bowing, 490 A 2d 667 
Mo.—W M. Crysler Co v. Smith, App, 377 S.W2d 
134 

NY.—Martine v Griffiths, 331 NY.S.2d 716, 39 
AD 2d 553 

Kalnrng v. New York Cent R. Co, 258 N.Y. 
S.2d 743, 45 Misc 2d 1036 

Pa.—Hersbey v Segro, 381 A2d 478, 252 Pa.Super 
240. 

Tex.—State v. Rotello, 497 S.W.2d 290. 

Court abused discretion by not complying with 
procedural requirements 
Colo —Lanes v Scott, App, 688 P.2d 251 
Notice mailed to counsel held sufficient 
Kan.—Frost v. Hardin, 543 P.2d 941, 218 Kan. 260. 

Lengthy notice period 

Cal.—City of Los Angeles v Gleneagle Development 
Co., 133 CaLRptr 212, 62 CA3d 543. 

Notice of entry of order necessary 
W.Va.—Brent v. Board of Trustees of Davis and Elkins 
College, 311 S.R2d 153. 
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70. Idaho—Hansen v. Firebaugh, 392 P.2d 202, 87 
Idaho 202—Beckman v. Beckman, 401 P 2d 810, 
88 Idaho 522 

Ill.—Maierhofer v Gerhardt, 172 N.R2d 201, 29 m. 
App.2d 45—Trojan v. Marquette Nat. Bank, 232 
N.R2d 160, 88 Bl.App.2d 428.. 

Kan—Frost v Hardin, 543 P.2d 941, 218 Kan. 260 
Md.—Pappalardo v Lloyd, 295 A 2d 221,266 Md. 512 
N.Y—Roberts v New York Post Corp., 263 N.Y.S.2d 
338, 24 AD.2d 714—Wilson v. Boerum Auto Ser¬ 
vice, Inc., 266 N.Y.S.2d 552, 24 AD2d 1029- 
Horn v. Cooley, 291 N.Y.S.2d 549, 30 AD 2d 729. 
Torn —White v. College Motors, Inc., 370 S.W 2d 476. 
212 Tenn. 384. 

71. Rnie a mandatory requirement 

Iowa—Seda v. Haye, 128 N.W.2d 279,256 Iowa 606— 
Schmidt v. Abbott, 156 N.W.2d 649, 261 Iowa 886. 
75. Cal.—Farrar v McCormick, 102 CaLRptr. 190, 
25 GA3d 701—Tate v. Superior Court In and For 
City and County of San Francisco, 119 Cal Rptr. 
835, 45 GA3d 925. 

IU.—Culver v. ADerton, 269 N.R2d 507, 132 Ill App.2d 
137 

N.Y.—Narcotic Parole Officers Ass’n of New York 
State v Bahou, 390 N.Y S 2d 810, 88 Misc 2d 909 

Notice held insufficient 

(2) Motion for accelerated judgment 

Mich.—Cooke Contracting Co. v State, 190 N.W.2d 
683, 34 Mich App 139, app after remand 213 
N.W2d 262, 50 Mich.App. 253, reh. 222 N.W 2d 
231, 55 Mich App. 336. 

(3) Other instances. 

Fla.—Henzd v Golstein, App., 349 So.2d 824 
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Pocting 1m conspicuous place in cleric’s office 
sufficient 

Tea — Pestiku v Texas Etec Service Co., Civ App, 47j 
S W 2d 387, err. ref no rev err 
753. N.Y.—Tortonce v Torscnce, 266 N Y S 2d 195, 
55 Mac.2d 649 
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The party against whom the motion 
is filed may have a statutory period to 
file any objection, unless the trial court 
specifically provides for a lesser or 
greater amount of time. 805 
803. 15 days 

Cob—Lanes v. Scott, App, 6S8 P2d 251 
82. Cal —Wilson v Sunshine Meat and Liquor Co, 
194 CalRptr 773, 669 P 2d 9, 34 C.3d 554 
Farrar v. McCormick. 102 Cal.Rptr 190, 25 
C.A.3d 701. 

Fla.—Industrial Trades of Florida v Gonzalez, App, 
351 So.2d 744 

90. Faflnre to renew bars appeal 
Idaho—R.T. Nahas Co v. Hulet, App, 674 P 2d 1036, 
106 Idaho 37 

§ 71. -Hearing and Determina¬ 

tion 

Library References 
Pretrial Procedure <&= k 671, 675, 
677, 678, 680-685. 

9t Term —Sanders v Vinson, 558 S W.2d 838 

Treated as demurer 

(2) Other statements 

Ohio—Schnefl Tool A Die Carp v United Steelworkers 
of America. AFL-CIO, 200 N.E2d 727 
923. Ariz.—Damron v Sedge, 460 P2d 977, 105 
Anz. 151. 

Aik.—Rome v. Ahlert, 332 S-W.2d 809, 231 Ark. 844 
CaL—Derry v. Superior Court of Los Angeles County, 
72 CaLRptr. 313, 266 CA.2d 556 
DdL—Nacd v. Volkswagen of America, Inc., Super, 
297 A.2d 638. 

FU.—Superior Elec. Industries, Inc v Franklin Accept¬ 
ance Corp., App., 130 So 2d 116—Edgewater 
Drags, Inc. v. Jax Drags, Inc, App, 138 So 2d 
525. 

Ga.—-Myers v. McLarty, App., 258 S.E2d 56, 150 
GaApp. 432. 

lad.—State ex rrl Green v. Gibson Circuit Court, 206 
N.E2d 135, 246 Ind. 446. 

N.M.—Mora v. Hmack, App., 672 P.2d 295, 100 N.M. 
466. 

N.Y.—Pobti v. Irvmar Realty Corp, 226 N.Y S.2d 67, 
16 AJX2d 103, motion (ten. 190 N.E2d 542, 12 
N.Y^d 1107, 240 N.Y.S.2d 173, rcvd. m part on 
oth. grds. 191 N.E2d 918, 13 N.Y.2d 741, 241 
N.YSJd 867. 

Bhaneothal v. Allen, 260 N.Y.S.2d 363, 46 

M»c2d 688. 

RX—Tiffany Agency of Modeling. Inc. v. Butler, 295 
AJd 47, 110 El. 568. 

Tex.—Texas Resources, lac. v. Diamond Shamrock 
Corp., CSv.App., 584 S.W2d 522. 

Hearing not required where actios abandoned 

Tens.—White v. College Motors, Inc., 370 S.WJd 476, 
212 Tern. 384. * 

“Hearing” 

N. Y.—State Nat Bank of Cons. v. Laura, 256 N.YJS.2d 
1004, 45 Misc.2d 430. 

Dtemi—I without haariag should be exercised only in 
cue of unreas onable and delay in prosecu¬ 

tion. 

S.D.—Chicago A N.W. Ry. Co. v. Bradbury, 129 

N.W.2d 540, 80 S.D. 610. 

OuapiiHfag attendance of pfarintifTs cornel 
Fla.—Popkin v. Critpen, App., 213 Sa2d 445. 
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Hearing not required 

N 1 —Rj "'-ri Lee Inz » Axe, 593 

WSZd t, 5t> AD 2d “au 

Request after determination in chramer too late 

Tej —Parks v Arp 2 D:%i , fc36 S V 2o 

“69 err ref re rev err 

Court has discretion as to need for hearing 

NY—Devore * Osfccme 432 N Y S 2d 919, 78 
A D2a 9!5—Vcr. Thaden v SJ Groves & Sons 
Co, 3 Dep:. 469 N Y S 2d H2, 9“ A D 2d 6“7 

Discretion not abused in denying hearing 

NY—Devore v Qsbcrae, 432 NYS2d 919, 78 
AD 2d 915—Von Thaden v SJ Groves & Sons 
Co, 3 Dep!., 469 N YS2d 172, 97 A D 2d 677 

Dismissal of a case on motion with¬ 
out taking testimony is frowned on 
where there are questions of fact in¬ 
volved." 2 * 0 

92.10. Vlzch —Watts Const Co v Joint Clutch & 
Gear Service, 38 NW2d 919, 325 Mich. 548— 
Schuh v Schah, 118 N W 2d 694, 3fe8 Mich 568 
Purseli v Wcivenne-Pentromx, Inc, 205 N W2d 
504, 44 Mich App 416 

A court cannot determine disputed 
factual issues solely on affidavits, but 
rather the parties must be afforded an 
opportunity to present evidence. 92 !3 

92.13. HI-Stevens v O’Bryant, 392 N.E2d 935, 30 
Ill Dec. 170, 74 HI. App 3d 239—Dickman v 
Country Mut Ins Co , 3 Dist, 458 N E 2d 199, 
76 III Dec 60, 120 III App 3d 470 

If no party seeks a hearing on the 
issue of a motion to dismiss the judge 
may not be required to conduct one. 92 25 

92.15. Ind—Sacks v American Fletcher Nat Bank 
& Trust Co, 279 N E2d 807, 258 Ind 189 

page 461 

93, U S — CJS. cited in Diamond v U.S, C.A.Fla, 
267 F2d 23, 25, cert den 80 SCt 85, 361 US 
834,4 LEd2d 75 

95. Iowa—Hollander v. Peck, 261 N W.2d 507 

Adjudication has been made as to 
what judge should hear and determine 
a motion to dismiss complaint. 95 3 

95.5. “Assignment judge” 

Anz.—Zuniga v City of Tucson, 425 P2d 122, 5 
Anz.App 220 

Where a local rule gives specific no¬ 
tice that in the absence of a request 
for oral argument and the setting of a 
hearing date, a ruling on the record 
then existing would issue within a stat¬ 
ed time, the fact that motion for judg¬ 
ment on a motion to dismiss does not 
contain a notice of a hearing date does 
not preclude the trial court from ruling 
on the motion. 9510 

95.10. Ga.—Deal v Rust Engineering Co, 311 
S E2d 499, 169 Ga.App 60 

96. Ala.—Suns v Lewis, 374 So 2d 298 

Am—Lakm Cattle Co, v. Engelthaler, 419 P.2d 66, 
101 Anz 282 

Cal.—Bach v Butte County, 3 Dist, 195 Cal.Rptr. 268, 
147 C A 3d 554 

Del.—Wier v Fairfield Galleries, Inc, Ch, 377 A.2d 
28 

Fla.—Lake Erie Chemical Co. v Stinson, App., 181 
So.2d 587—Nan tell v Ura-Wick Const Co., App, 
228 So.2d 634—Holiday Dinner Theatres of Amer¬ 


ica, Inc v Bartke, App, 281 So 2d 376—Macie- 
jewski v Holland, App 2 Dist., 441 So 2d 703 
Ga.—Dittler Bros, Inc v AMR Intern , Inc, 236 
S E2d 544, 142 Ga App 570 
III—Steinberg v Chicago Medical School, 371 NE2d 
634, 13 IU Dec 699, 69 I11.2d 320—Firestone v 
Fritz, 2 Dist. 456 N E2d 904, 75 IllDec 83, 119 
III. App 3d 685—Darnell v Impact Industries, Inc, 
2 Dist, 457 N.E2d 125, 75 IllDec 335, 119 
Ill App 3d 763, affd 473 N E2d 935, 85 IllDec 
336, 105 III 2d 158 

Ind—Wilson v Review Bd. of Indiana Employment 
Sec Division, App, 369 NE2d 675, reh 373 
N.E2d 331, op supers, 385 NR2d 438, 270 Ind 
302 

Iowa—Bnney v Katko, 197 NW2d 351 
Me—B ramson v Chester L Jordan & Co, 379 A 2d 
730 

Mass—Peters v Hartford Acc and Indent. Co, 389 
NE2d 63, 377 Mass. 863 

Mich —Miller Glass Co v Kushmaul, 164 N W 2d 390, 
13 Mich.App 346—Hamson v Arrow Metal 
Products Corp, 174 NW2d 875, 20 Mich App 
590 

Minn —Abbanao v Hamline University School of Law, 
258 NW2d 108 

Mo—State ex rel Ashcroft v Union Elec Co., App, 
559 SW2d 216—Gaines v Monsanto Co, App, 
655 S W 2d 568 

Mont —Fraunhofer v Price, 594 P 2d 324, 182 Mont 7 
Neb—Jones v. Foutch, 278 N.W 2d 572, 203 Neb 246 
N H.—Royer Foundry & Machine Co v New Hamp¬ 
shire Grey Iron, Inc, 392 A 2d 145, 118 N H 649 
NJ —Arcell v Ashland Chemical Co, Inc, 378 A.2d 
53, 152 NJ Super 471 

NM —McCasland v Prather, App, 585 P2d 336, 92 
NM 192 

N Y —Peduto v Durr, 4 Dept, 468 N.Y S 2d 953, 97 
A D 2d 957 

State v McBnde Transp, Inc, 288 NYS2d 
170, 56 Misc 2d 90—Marthann Realty Co v 
Meade, 298 N-YS2d 368, 59 Misc.2d 274—Mett- 
ler v Mettler, 314 N Y S 2d 753, 64 Misc.2d 390- 
Jacobson v New York Racing Ass’n, 328 N Y S 2d 
785, 68 Misc 2d 991, mod. on oth. grds. 341 NY 
S 2d 333, 41 A D.2d 87, mod. on oth grds., certi¬ 
fied ques, ans. 305 N.E2d 765, 33 N.Y.2d 144, 350 
N.Y.S 2d 639—Valvo v Urban Development 
Corp, 336 N YS.2d 32, 71 Misc 2d 335 
N C —Stanback v Stanback, 254 S E 2d 611, 297 N C. 
181 

R.I —Dutson v Nationwide Mut Ins Co, 383 A 2d 
597, 119 RI 801 

Term—Ladd v Roane Hosiery, Inc, 556 SW2d 758 
Vt—Huey v Bates, 375 A 2d 987, 135 Vt 160 
Wash.—Berge v Gorton, 567 P2d 187, 88 Wash 2d 
756. 

W Va.—John W Lodge Distributing Co., Inc. v Texa¬ 
co, Inc, 245 SE2d 157, 161 WVa. 603 
Wis.—Anderson v. Continental Ins Co, 271 N.W 2d 
368, 85 Wis2d 675 

Wyo —Moxley v Laramie Builders, Inc, 600 P 2d 733 

Factual allegations as to capacity to sue 

N Y —Lazar v Merchants’ Nat Properties, Inc., 256 
N Y S 2d 514, 45 Misc 2d 235, affd 256 N Y.S 2d 
542, 23 AD 2d 630 

Motion for accelerated judgment 
Mich—Rosiak v Murphy, 192 N.W 2d 565, 35 Mich 
App 688—Empire Shoe Service, Inc. v. Gershen- 
son, App, 233 NW2d 237, 62 Mich.App. 221. 

All inferences in favor of nonmovant 
Ill—Brumley v Touche, Ross & Co, 2 Dist, 463 
N.E2d 195, 79 IllDec 57, 123 IlLApp3d 636. 

97. ID.—Debolt v Mut of Omaha, 371 N.E2d 373, 
13 IllDec 656, 56 Hl.App.3d 111 
N.M.—Runyan v Jaramillo, 567 P2d 478, 90 NM. 
629. 

N.Y.—Atwell v. Power Authority, 401 N.Y.S.2d 691, 
92 Misc.2d 744, affd 415 N.Y.S.2d 476,67 A.D.2d 
365, app. den. 403 N.E 2d 456,49 N.Y.2d 797, 426 
N.Y.S.2d 733 
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Wis—Morgan v. Pennsylvania General Ins Co, 275 
NW2d 660, 87 Wis.2d 723 
Pleading construed strictly 
Ill—Firestone v Fritz, 2 Dist, 456 N.E2d 904, 75 
IlLDec. 83, U9 IU App.3d 685 

1. Ill.—Bachewicz v American Nat Bank and Trust 

Co of Chicago, 393 N R2d 652, 30 HI Dec. 616, 
75 III App 3d 252, app after remand 466 N E2d 
1096, 81 Ill Dec 294, 126 IILApp3d 298 
Pa—Huey v. Bates, 53 LuzXReg 5 
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2. Del—Macartor v. Graylyn Crest m Swim Club, 

Inc., 173 A.2d 344, 40 Del Ch. 53 
Fla.—Rajchl v. City of Miami, App, 353 So 2d 630 
Iowa—Lewis v. State, 256 NW2d 181, 95 ALR 3d 
1221. 

Mich —Huhtala v. Travelers Ins Co, 257 N W 2d 640, 
401 Mich 118 

Mo.—Helbig v Murray, App, 558 S W 2d 772 
N.Y.—:Edwards v Codd, 398 N Y.S 2d 153, 59 A D 2d 
148 

N.D—Unemployment Compensation Division of Em¬ 
ployment Sec Bureau v Bjomsrud, 261 N W 2d 
396. 

Wyo.—Angus Hunt Ranch, Inc v Bowen, 571 P 2d 
974 

What of prosecution 

(3) Other instances 

Cal—Blue Chip Enterprises, Inc. v Brentwood Sav 
and Loan Ass'n, 139 CaLRptr. 651, 71 C.A.3d 706 
Complaint only considered 
Fla—Wyatt v. McMullen, App., 350 So 2d 1115. 

HI —Stedman v Spiros, 161 N E.2d 590, 23 Ill App 2d 
69. 

Petition only considered 

Ohio—Schnell Tool & Die Corp. v. United Steelworkers 
of America, AFL-CIO, 200 N E.2d 727 

Jurisdiction 

Colo —Pioneer Astro Industries, Inc v District Court 
In and For El Paso County, 566 P 2d 1067, 193 
Colo 409. 

3. Cal.—Endicott v. Nissan Motor Corp, 141 Cal 

Rptr. 95, 73 C.A3d 917, 9 A-L R.4th 481 
Iowa—Kutrules v. Suchomel, 141 N.W.2d 593, 258 
Iowa 1206. 

Mass.—Gately v U-Haul Co, 215 N.E2d 743, 350 
Mass. 483 

Mo.—Irby v. St. Louis County Cab Co, App, 560 
S W.2d 392. 

N.M.—Reger v Preston, 420 P.2d 779, 77 N.M. 196— 
DoDison v. Fireman’s Fund Ins. Co., 423 P 2d 426, 
77 N.M. 392. 

N.Y.—Hertz, Newmark and Warner v Fischman, 279 
N.Y.S.2d 97, 53 Misc.2d 418. 

Pa.—Fish v. Bierwirth, 113 P.LJ. 63. 


W.Va.—Chapman v. Kane Transfer Co., Inc., 236 
S.E.2d 207, 160 W.Va. 530 



Ariz.—Arizona Management Corp v. KaDof, App, 688 
P.2d 710, 142 Ariz. 64. 


3.5. Ill.—Lowne v. City of Evanston, 365 N E 2d 923, 
8 IlLDec. 537, 50 DLApp.3d 376. 

Iowa—Riediger v Marrland Development Corp., 253 
N.W2d 915—Berger v. General Umted Group, 
Inc., 268 N.W.2d 630. 

N.Y.—Suffolk Housing Services v. Town of Brookha- 
ven, 397 N.Y.S.2d 302, 91 Misc.2d 80, affd and 
mod. on oth grds 405 N.Y S 2d 302, 63 AD 2d 
731. 

4. Fla.—Thompkins v. Metropolitan Dade County, 
App., 345 So.2d 1090. 

Ill.—.Aebischer v. Zobrist, 371 N.E.2d 1003, 13 Ill.Dec 
911, 56DLApp3d 151. 

Ind.—Middlekamp v. Hanewich, 364 N.E2d 1024, 173 
Ind-App. 571. 

Iowa—Lewis v. State, 256 N.W.2d 181, 95 A.L.R.3d 
1221—Moravek v. Davenport Community School 
Dist.. 262 N.W.2d 797. 


Mass—Gately v U-Haul Co, 215 NE.2d 743, 350 
Mass 483 

Mich —Three Lakes Ass’n v Whiting, 255 N.W 2d 686, 
75 Mich App 564 

Mo —Cooper v City of Creve Coeur, App., 556 S W 2d 
717 

N Y —Stukuls v. State, 366 N.E 2d 829, 42 N Y 2d 272, 
397 N Y S 2d 740 

Lupmski v Village of Dion, 399 NYS2d 956, 
59 AD 2d 1050. 

Ohio—Baird v Roach, Inc, 462 N E2d 1229, 11 Ohio 
App 3d 16, 11 OBR. 27. 

Motion not based on failure to state cause of 
action 

(3) Motion to dismiss for lack of jurisdiction of sub¬ 
ject matter 

Ind —Cooper v County Bd of Review of Grant Coun¬ 
ty, 276 N.E 2d 533, 150 Ind App 232. 

(4) Other motions. 

N C—Godley Auction Co., Inc. v Myers, 253 S.E2d 
362, 40 NC App 570 

Well-pleaded facts 

Ill —Holland v Arthur Andersen & Co, 1 Disc, 469 
NE2d 419, 82 Ill.Dec 885, 127 DLApp 3d 854 

Only allegations of fact* etc. 

Ill—Douglass v Wones, 2 Dist, 458 NE2d 514, 76 
III Dec. 114, 120 IU App.3d 36. 
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5. US —Mink v. University of Chicago, D.C.IU, 460 

FSupp 713 

Ill—Patterson Heating &. Air Conditioning Corp v. 
Durable Const Co., 278 N.E 2d 410, 3 Ill.App. 3d 
444—Holland v Arthur Andersen & Co., 469 
N.E 2d 419, 82 Ill Dec. 885, 127 IU.App 3d 854 

6. Fla —Lewis State Bank v. Travelers Ins. Co, App, 

356 So.2d 1344. 

Ga—Sherwood Memorial Park, Inc v. Bryan, 236 
S.E2d 903, 142 Ga.App. 664 
IU—Chapman v Huttenlocher, 259 NE2d 836, 125 
HI App 2d 39. 

Mich—Lock v. Jackson, 172 N.W.2d 862, 19 Mich. 
App 420—Snider v. Dunn, 190 N.W 2d 299, 33 
Mich-App 619 

Mo —American Family Ins. Group v Wilcoxson, App., 
572 S W.2d 222 

N Y —Gdlmore v. J S Inskip, Inc., 282 N.Y S.2d 127, 
54 Misc2d 218 

Affidavit of nonresident challenging jurisdiction 
Fla—Harris v Bean, App, 182 So 2d 464 
Lack of jurisdiction 

Fla.—Elmex Corp. v. Atlantic Federal Sav. and Loan 
Ass’n of Ft. Lauderdale, App., 325 So.2d 58 
IU—Doolin v. K-S Telegage Co, 393 N.E2d 556, 30 
D1 Dec 520, 75 D1 App.3d 25 

Matters considered 

m —Gaudynski v. Corbett, App, 401 N E2d 1218, 37 
Ill Dec 125, 81 HLApp.3d 910 

8. Ga.—Webb v Oliver, 211 S.E2d 605, 133 Ga.App. 

555, case dism 216 S.E2d 76, 234 Ga 361. 

N Y.—Askew v Rose Joy Corp., 269 NYS.2d 153, 25 
A.D 2d 679. 

Lack of subject matter jurisdiction 
Ind —Cooper v County Bd. of Review of Grant Coun¬ 
ty, 276 NE2d 533, 150 Ind.App. 232 

Not required 

Fla.—Dublin Co. v. Peninsular Supply Co., App., 309 
So 2d 207 

Affidavits not contradicted by counter-affidavit 
accepted as true 

Ill.—Central Clearing, Inc. v Omega Industries, Inc, 
356 N E2d 852, 1 IlLDec. 570, 42 IU App 3d 1025. 

Lack of personal jurisdiction 

Fla—Investors Associates, Inc. v Moss, App. 3 Dist, 
441 So 2d 1144 

9. Cal —Lincoln v. Didak, 328 P 2d 498, 162 GA2d 

625—Gtafft v. Merrill Lynch, Pierce, Fenner and 
Beane, 78 CaLRptr. 42, 273 C.A 2d 379—Apple¬ 


gate Drayage Co v. Municipal Court for Sacra¬ 
mento Municipal Court Dist of Sacramento Coun¬ 
ty, 100 CaLRptr 400, 23 GA.3d 628, 

Ga—Burnett v Hope, 183 S.E2d 505, 124 Ga.App 
273. 

Utah—Utah Od Co. v Hams, 565 P.2d 1135 
Motion for accelerated judgment 
Mich—Pompey v. General Motors Corp,, 189 N.W2d 
243, 385 Mich. 537. 

10. Cal —Flamer v Superior Court for Los Angeles 
County, 72 Cal Rptr. 561, 266 C.A.2d 907— 
Hershm&n v. Bernard Homes, Inc, 81 Cal Rptr 
817, 1 CA3d 651 

11. Anz —Societe Jean Nicolas Et Fils v. Mousseux, 
597 P2d 541, 123 Anz. 59 

Fla.—Greater Palm Beach Symphony Ass’n, Inc v. 

Hughes, App. 4 Dist, 441 So.2d 1171 

III.—Tidwell v. Smith, 169 N.E 2d 157, 27 UlApp.2d 
63 

Kan.—Knight v Neodesha, Kan., Police Dept, 620 
P.2d 837, 5 Kan App.2d 472. 

Mich —Marks v. City of Battle Creek, 99 N W 2d 587, 
358 Mich. 114 

Mont—Fraunhofer v Price, 594 P.2d 324,182 Mont 7. 
N Y.—Buckley v. Redi-Bolt, Inc., 268 N Y.S.2d 653,49 
Misc.2d 864 

Vt—O’Bnen v Comstock Foods, Inc, 212 A.2d 69, 
125 Vt 158. 

Affidavit held insufficient to create issue 
N Y —Lopez Lanza v. Gareo Export, Inc., 294 N.Y 
S 2d 234, 30 A.D 2d 955. 

Where plaintiff entitled to jury trial 

HI—Ramer v. Storment, S Dist., 456 N.E2d 617, 74 
Ill Dec 896, 119 IUA.pp.3d 79. 
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13. NY.—Alien v Thousand Island Park Corp., 186 
N Y.S 2d 861,18 Misc.2d 1079, affd. 202 N.Y $.2d 
1011, 11 AJD2d 623. 

Improper dismissal 

Fla.—Greater Palm Beach Symphony Ass’n, Inc v 
Hughes, App. 4 Dist, 441 So.2d 1171 
13.10. HI —Davis v. Hoeffken Bros, Inc, 208 N.E2d 
370, 60 El App.2d 139 

Lack of jurisdiction of defendant 

Fla.—Jones v. Denmark, App, 259 So.2d 198. 

Also, if a plaintiff is not entitled to a 
jury trial, a court may properly decide 
a question of fact only by resorting 
either to the record 141 or to a matter 
so conclusive that the plaintiff cannot 
deny it 142 

14.1. Ill—Stanley v. Chasek, 180 N.E2d 512, 34 
01 App. 2d 220—Ramer v Storment, 5 Dist, 456 
N.E2d 617, 74 IlLDec. 896, 119 HLApp3d 79. 

14.2. IU.—Stanley v. Chase, 180 NE2d 512, 34 ID. 
App.2d 220—Ramer v. Storment, 5 Dist, 56 
NR2d 617, 74 IlLDec. 896, 119 Hl.App3d 79. 

14.5. Tenn—Hixson v SticUey, 493 S.W.2d 471. 

15.5. HI —Montcro v University of Illinois Hospital, 
372 N.R2d 1010, 14 IlLDec 731, 57 El.App.3d 
206—Meyer v Murray, 387 NE.2d 878, 26 Ill. 
Dec 48, 70 Dl.App.3d 106. 

15.50. Cal —Woley v. Turkus, 334 P.2d 12, 51 C.2d 
402 

Bass v Braun, 3 CaLRptr. 212, 178 C.A.2d 
744—Derry v. Superior Court of Los Angeles 
County, 72 Cal.Rptr 313, 266 CA.2d 556—St. 
Louis-San Francisco Ry Co v Superior Court for 
Los Angeles County, 81 Cal Rptr. 705, 276 CA.2d 
762. 

Fla.—Government Emp Ins Co v. Mendez, App, 372 
So.2d 544 

Ga.—GEC Corp, v. Southern Fabricators, Inc., 177 
S.E2d 497, 122 Ga.App 452 
Ind.—Southerland v. Calvert, 320 N E 2d 803, 162 Ind 
App. 606. 
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Mian.—Scherer v. Hanson, 270 N.W.2d 23 
Mo—State v Topd, App, 322 SW2d 160 
N.M—American Emp Ins. Co v Continental Ca$ 
Cd, 512 P2d 674, 85 NM 346 
N.Y —Eichborst v Mitchell Gardens Cons N'o 3, 292 
Nf Y S.2d 547, 18 Mac 2d 238 
Pa.—Fish v Bierwirth, 113 PLJ 63 
Tex.—Bryce v Corpus Chnsti Area Cement ion and 
Tourat Bureau, Civ App., 569 S W2d 496, err ref 
no rev. err 

Evidence heU insufficient 
Ga.—Watts v. Kimdtz, 197 S.R2d 859, 128 GaApp 
797 

III—Coonaughton v. Barite, 361 N.E2d 87, 5 Ill Dec 
87, 46 Hl.App.3d 602. 

NY—Lamarr v. Kkm, 315 N.YS2d 695, 35 A-D2d 
248, affid 284 N.£2d 576, 30 NY 2d 757, 333 
N.Y.S.2d 421—R Bernstein Co v Popohzic, 1 
Dept. 468 N.Y.S 2d 888, 97 A D 2d 735 
De Rfldt v Robert Straile Co. 296 N YS2d 
601, 58 Mac 2d 543. 

Okl.—Gams v Fox, 332 P 2d 220—Musgravc v Dierks 
Lumber A Cod Co, 421 P 2d 867 
Tex.—Caravan v. Truss-Tex Component Co, Civ App, 
511 SW,2d 318, err ref no rev err 

Evidence held sufficient 

Cal—Black Bros. Co. v Superior Court for Los Angc- 
ks County, 71 CaLRptr, 344, 265 C.A2d 501 
Fla—Chrysler Leasing Corp. v. Passacantilh. 259 So.2d 
1, conf. to 26G SoJd 533 

DL—Kmpid v LaSalle Nat Bank of Chicago, 255 
N.R2d 61, 119 I3LApp.2d 157. 

N M.—Benally v. Ptgman. 429 P 2d 648, 78 N M 189 
Wash.—McDermott v. Waters, 469 P.2d 896, 78 
Wash 2d 89. 

Lack of wane 

Ga.—WUhamson v. Perret’s Farms, Inc, 197 SE.2d 
754, 128 Ga-App. 687 

1535. Ill —Hoefferk v Hoefferie Truck Sales, Inc, 
372 N E.2d 1004, 14 IU Dec 725, 57 IU App 3d 
40. 

Necessity of affidavit 

Cat—Black Bros. Co v. Superior Court for Los Ange¬ 
les Comity, 71 CaLRptr. 344, 265 C.A2d 501- 
City of Los Angeles v. Superior Court for Los 
Angeles County, 76 CaLRptr 256,271 C A2d 292 
Ga.—Watts, v. Kandtz, 197 S-E2d 859, 128 Ga.App 
797. 

16. Cal.—Kowalski v Cohen, 60 Cal.Rptr 874, 252 
GA.2d 977 

Fb.—Newman v. Bennefrid, App, 193 So.2d 482 
Havran—Bagahy v. Lahama Restoration Foundation, 
588 P.2d 416, 60 Haw. 125 

Mich.—-Shaime v Grossman, 190 N.W.2d 734, 34 
Mich. App. 97. 

Or—GJJS. footed at length in Horn v. Califomia-Ore- 
gnn Power Co., 351 P,2d 80, 84, 221 Or. 328 
Tex.—Smith v. Brown & Root, Inc., Civ.App, 430 
S.W 3d 549. 

Contrary holding 

CaL—United Farm Workers Nat. Union v. Internation¬ 
al Broth, of Teamsters, 150 CaLRptr. 761, 87 
CA.3d 225. 
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17, Ariz.—Van dampen v. Upjohn Co., 504 P.2d 
1304, 19 Ariz.App. 83. 

Cal—Carnation Co. v. Superior Court In and For Los 
Angeks County, 82 CaLRptr. 98, 1 GA.3d 891— 
Brown v. Superior Court In and For City and 
County of San Francisco, 86 CaLRptr. 670, 7 
GA3d 366—Lowe v. Thomas, 90 CaLRptr. 202, 
11 CAJd867, 

Fla.—Sroczyk v. Fritz, 220 Sa2d 908—Chiysler Leas¬ 
ing Corp. v. Pracutiffi, 259 Sou2d 1, conf. to 260 
Sa2d 533. 

Newman v. Beundcld, App, 193 Sa2d 482. 
DL—Mosley v. Spears, 261 NJL2d 510, 126 HLApp.2d 
35. 

Mont—Cremer v. Bnaten, 438 P.2d 553,151 Mont. 18. 


NONSUIT 


Nev — H&tteti » St Mary v Asr 4“» ?Za 

’•A, ib Se. 90C 

NM—Sc\i:. v Burks, 3% Pic *92. 74 NM 5s3 

N \ —Gx.agher v Cuiflng*'*’:, lie, 179 N y S 2d 361. 
“ 4D2d 62"—Colvcr. v Shupirc 19C NYS2d 
>■64 9 A D 2d 612, rearg cer. .33 N V S 2d 936 3 
A D 2d ^4-—'Waidron , Ware 260 N \ S 2c £50. 
24 K D 2d 4“0—Beckham v Leifera, General Hos¬ 
pital, 320 N Y S 2d 261 36 A D 2d "26 

Vt—B-W Acceptance C^ro v T»in State Elec Supply 
Cc , 23? A 2d 663, 127 Vt 94 

Barden held not sustained 

Cal—Boneiii v Chandler, 331 P2d 705, 165 C A 2d 
26" 

Fla—Ace Delivery Service, Inc v Pickett, App, 2“4 
so :d:; 

Ic* a—English v Seberg, -50 N W 2d 295, 260 Iowa 
“06 

Mich —Kelley v Frame D McKay Realty Co, 191 
N W 2d 123, 34 Mich App 370 

N Y —Glick v Pick Realty Corp , 248 N Y S 2d 398, 
20 A D 2d 876—Bowman v Stichman, 248 N Y 
S 2d 90, 20 A D 2d S58—Kent v Masciuc, 272 
N YS2d 403, 26 AD 2d 644—Lunn v United 
Aircraft Corp , 272 N Y S 2d 674, 26 A D 2d 698 
Fink v Christensen, 225 N Y S 2d 529, 33 
Misc 2d 291 


Justification not shown 

Colo—Radinsky v Karras, App, 51! P2d 953 

Fla.—Dade County v Moreno, App, 22" So.2d 548— 
Fleming > Florida Power Corp , App, 254 So 2d 
546 

N M —Fcatherstone v Hanson, 338 P 2d 298, 65 N M 
398 

N.Y —Shapiro v City cf New York, 249 N Y S.2d 478, 
21 AD 2d 652—Vercesi v Lucas, 270 NYS2d 
949, 26 AD 2d 550—Huether v Blad, 316 NY 
S 2d 746, 35 A D 2d 774—Wertheimer v J B Oil 
Service Corp, 318 N Y S 2d 153, 36 AD 2d 584— 
Crudele v M H. Fishman Co, 319 NYS2d 127, 
36 AD 2d 631. 

Double burden 

N Y —Sortino v Fisher, 245 N Y S 2d 186, 20 A D 2d 
25 

Statutory or case law exception 

Cal —Clinton v Joshua Hendy Corp., 52 Cal Rptr 875, 
244 C.A2d 183—Bernstein v Superior Court In 
and For City and County of San Francisco, 82 
Cal Rptr 775, 2 CA3d 700 

Justifiable excuse not shown 

NY—Newell v Makhuli, 376 NYS2d 282, 50 
AD 2d 1060 

17.5. Ill —Chapman v Huttenlocher, 259 N E 2d 
836, 125 Ill App 2d 39. 

N Y —Swirsky v Emanuel Arms, Inc , 245 N Y S 2d 
201, 20 A D 2d 524—Weaver v Logan, 246 N Y 
S 2d 257, 20 A.D 2d 581—Callahan v Internation¬ 
al Terminal Operating Co, 318 NYS2d 815, 36 
AD 2d 531 

Attorney’s affidavit 

(1) N.Y.—Keating v Smith, 245 N Y.S 2d 909, 20 

AD 2d 141—Stubblebme v Fratto, 322 N.YS 2d 849, 

37 A.D 2d 666, app dism 329 N Y S 2d 584, 29 NY 2d 

954, 280 N E 2d 368 

Tracey v McKenna, 191 N YS 2d 81, 18 
Misc 2d 1000 
(4) Other matters. 

NY—Dawkins v Mandelson, 247 N Y.S 2d 348, 20 
A D.2d 713—Chrysler Leasing Corp v Passacan¬ 
tilh, 259 So 2d 1, conf to 260 So.2d 533-Luksic v 
Kdlmer, 2 Dept, 474 N.Y.S.2d 119, 100 AD 2d 
864 

Whitton v Steppes Beauticians, Inc, 203 N Y 
S 2d 208, 22 Misc 2d 128—Geh v. Mezey, 207 
N Y.S 2d 703, 26 Misc 2d 1095—Nonmngton v 
Beach Shopping Center Inc, 225 N.Y.S.2d 671, 33 
Misc.2d 957—Grimmett v Board of Ed of City of 
New York, 232 N Y.S 2d 985, 36 Misc.2d 874— 
Laronga v. St John’s Queens Hospital 254 N Y 
S2d 346,44 Misc 2d 581—Gillmore v J. S. Inskip, 
Inc., 282 N.Y.S.2d 127, 54 Misc 2d .218 
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Perfunctory compliance held not sufficient 
NY—4ugenste:n v Schafram, 191 NYS2d 222, 17 
Misc 2d 179—Gokey v Massey, 206 N Y S 2d 366 

Insufficient showing 

1 1) Ark —Maizonet v Lee Properties, Inc, 201 N Y 
S 2d 751, II AD2d 667—Threewitts v. Almanzar, 205 
N Y S.2d 633, 1 i A.D 2d 981—Homer v City of New 
York, 228 N Y S.2d 322, 16 AD 2d 765—Keogh v 
New York Post Corp, 253 NY.S2d 140, 22 AD 2d 
659—Passalacqua v. County Estates, Inc, 261 N Y.S 2d 
403, 24 A D 2d 497—Maestros v Huntington Station 
Food Shop, Inc, 331 N YS2d 806, 39 AD2d 582, 
app after remand 341 NYS2d 927, 41 AD 2d 774 
Fass v Greenbaum, 202 N Y S 2d 355, 22 
Misc 2d 112, app dism 207 N Y.S 2d 1011, 11 
AD 2d 1057—Normington v Beach Shopping 
Center, Inc, 225 N Y S 2d 671, 33 Misc.2d 957 
NY—Stolowitz v Mount Srnat Hosp, 455 NE2d 
1255, 60 N Y2d 685, 468 N YS2d 460 

(2) N Y —Moebus v Paul Tishman Co, 170 N Y 
S2d 631, 5 AD2d 786, rearg den 172 N YS2d 546, 5 
AD 2d 867, app dism 183 NYS2d 563, 5 NY2d 
945, 156 NE2d 919, cert den 80 SCt 80, 361 US 
830, 4 L Ed 2d 72 

(3) Other instances 

Idaho—Cox v Widmer, 490 P 2d 318, 94 Idaho 451. 
Ill —Alsobrook v Cote, 273 N E 2d 270, 133 ID App 2d 
261 

N Y—Canter v Mulmck, 455 NE2d 1257, 60 N Y2d 
689, 468 N Y S.2d 462. 

Rockwell v. Locker, 247 NY$.2d 554, 20 
AD2d 722—Sadler v J & J Bar & Grill, Inc, 250 
N.Y S 2d 840, 21 A D.2d 781—Giaccio v. Kiame- 
sha Concord, Inc, 253 NY.S2d 168, 22 AD 2d 
723—Brown v Weissberg, 254 NYS2d 628, 22 
AD 2d 282—Weeks v Jankowitz, 256 NYS2d 
341, 23 A.D2d 549—Palm v. American Progres¬ 
sive Health Ins Co., 309 N Y S 2d 639, 34 AD 2d 
629, app dism 262 N E.2d 677, 37 NY 2d 731, 
314 N YS2d 538—Pell v Button, 353 NYS2d 
762, 44 A D 2d 549, app dism 316 N E 2d 874, 34 
N.Y 2d 936, 359 NYS2d 559. 

Court may consider merits 
Nev —Northern Illinois Corp v Miller, 370 P 2d 955, 
78 Nev 213 

Affidavit by person having knowledge of essen¬ 
tial facts 

N Y —Sznukowski v. B F Goodrich Co, 236 N Y S 2d 
413, 18 AD 2d 861—Giaccio v Kiamesha Con¬ 
cord, Inc., 253 N.Y S.2d 168, 22 AD 2d 723— 
Luksic v Killmer, 474 NYS2d 119, 100 AD.2d 
864—Wurzburger v R E Smith Fuel Co, Inc., 474 
NYS2d 878, 101 AD2d620 

Evidentiary facts 

N Y -Sortino v Fisher, 245 N Y S.2d 186, 20 A D 2d 
25—Keating v Smith, 245 NYS2d 909, 20 
AD 2d 141—Powell v Becker Truck Renting 
Corp, 245 NYS2d 910, 20 A.D.2d 573-Tex 
Mode, Inc v Donnar Bag, Inc, 257 N.Y.S.2d 516, 
23 AD 2d 652 

Affidavit not required 

N.Y —Smallen v Sherman Square Hotel Corp, 245 
N.Y.S 2d 212, 20 AD 2d 527—LeBost’s Estate v 
Chrysler Motors Corp, 320 N.Y.S 2d 934, 36 
AD2d 834 

Not incumbent on plaintiff to supply affidavit 
N.Y— RogofF v Schemberg, 253 NYS2d 338, 22 
A D.2d 679 

Hearsay affidavit not sufficient 
N.Y—Giaccio v. Kiamesha Concord, Inc, 253 N.Y 
S2d 168, 22 AD 2d 723 

Condition to defense of motion to dismiss 
N.Y.—Giaccio v Kiamesha Concord, Inc., 253 N.Y. 
S2d 168, 22 AD 2d 723, 

Denial of motion held proper 
NY—Friedman v Fortgang, 250 N.Y.S.2d 862, 21 
A D 2d 779 

Sufficient showing 

Ga—Burnett v. Hope, 183 S.E2d 505, 124 GaApp, 
273 
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N Y.—Jansen’s Bottled Gas Service, Inc v Warren 
Petroleum Corp, 262 NYS2d 768, 47 Wise 2d 
461 

19. N.Y.—DeForte v Doctors Hospital of Staten Is¬ 
land, 410 N Y S 2d 903, 66 A D 2d 792 

Or—Horn v Califoraia-Oregon Power Co, 351 P2d 
80, 221 Or. 328 

19.5. Fla—Chrysler Leasing Corp v Passacantilli, 
259 So 2d 1, conf to 260 So 2d 533 

N Y —Kleinfeld v New Yoric City Housing Authority, 
241 N Y S 2d 392, 19 A D 2d 628—Graziano v 
Albanese, 263 N Y.S.2d 20, 24 A.D2d 712. 

20. Cal.—Holt v Pardue, 3 Cal Rptr 225, 178 C A 2d 
528—Knight v Pacific Gas & Elec Co., 3 Cal 
Rptr. 600, 178 C.A2d 923—Market-Front Co v 
Superior Court of City & County of San Francisco, 
76 CaLRptr. 526, 271 C.A2d 505—Rodde v 
Trousdale Const Co, 80 Cal Rptr 774, 276 
C.A.2d 419 

It Is unnecessary to show damage, etc. 

Cal —Breckenridge v Mason, 64 CaLRptr 201, 256 
C.A.2d 121—Paul W Speer, Inc v Superior Court 
for Los Angeles County, 77 CaLRptr 152, 272 
CA.2d 32 

Colo —Randleman Excavating Co, Inc v Hoder, App., 
522 P.2d 1240 

Nev.—Thran v. First Judicial Dist. Court In and For 
Ormsby County, 380 P 2d 297, 79 Nev 176 

Validity of presumption of prejudice questiona¬ 
ble 

Cal.—City of Los Angeles v Gleneagle Development 
Co, 133 CaLRptr 212, 62 C A 3d 543 

21. Cal —St Louis-San Francisco Ry Co v Superior 
Court for Los Angeles County, 81 Cal Rptr 705, 
276 C.A.2d 762. 
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23.5. Ark—Arkansas Land & Cattle Co v Ander- 
son-Tully Co, 452 SW2d 632, 248 Ark 495 

Cal.—Thomson v. Continental Ins Co., 59 Cal Rptr 
101, 427 P 2d 765, 66 C.2d 738—Busching v Supe¬ 
rior Court of Ventura County, 524 P 2d 369, 115 
Cal Rptr 241, 524 P 2d 369, 12 C 3d 44 

Fla—Marine Transport Lines, Inc v Green, App, 114 
So 2d 710—Rever v Lapidus, App, 151 So 2d 
61—Atlas Aircraft Corp v Buckingham, App, 
302 So 2d 163 

Ga.—Morrow v Henley, 178 S E 2d 308, 122 Ga.App 
646. 

Ill.—:Phifer v. Hayes, 314 S E.2d 473,20 Ill App.3d 635 

Ind.—Sekerez v. U.S. Reduction Co, 344 NE.2d 102, 
168 Ind App 526 

Mich.—Lewis v. Pod, 136 N.W.2d 7, 376 Mich. 167 

Miss.—Mid-Continent Refrigerator Co v Starks, 298 
So.2d 714 

Mo.—Kern v. Danbury, App., 471 S W 2d 489 

N.J —Arcell v Ashland Chemical Co, Inc, 378 A 2d 
53, 152 NJ Super 471. 

N.Y.—Politi v. Irvmar Realty Corp., 226 N Y S.2d 67, 
16 A.D.2d 103, motion den. 190 N E 2d 542, 12 
N.Y2d 1107, 240 NYS2d 173, revd in part on 
oth. grds. 191 N.E2d 918, 13 NY.2d 741, 241 
N.Y.S 2d 867—Saratoga Harness Racing Ass’n, 
Inc. v. Moss, 275 NYS2d 888, 26 AD 2d 486, 
affd 229 N E.2d 620, 20 N Y.2d 733, 283 N Y S 2d 
55.—Millard v Binkley Co., 280 N.Y.S2d 21, 28 
A.D.2d 620—Sinder v. 345 Cypress Realty Corp, 
311 N.Y.S.2d 127, 34 A.D.2d 777 
Wilderson v, Webb, 283 NY$2d 378, 54 
Mtsc.2d 719. 

Tex—Custom Textiles, Inc. v Crown Sample Book 
Co., Civ.App., 472 S.W 2d 848, err. ref. no rev err 

Showing held sufficient 

CaL—Taliaferro v. Hoogs, 46 CaLRptr 147,236 C A 2d 
521. 

N.Y.—Kennedy v. Deroker, 398 N.YS2d 628, 91 
Misc.2d 648. 

Luck of jurisdiction 

N.M.—Aetna Css. and Sur. Co v. Bendix Control Div., 
App., 680 P.2d 616, 101 N.M. 235 


Plaintiff may have the burden of prov¬ 
ing various matters. 2310 
23.10. Excuse or estoppel 

Cal —Watson v. Superior Court for Los Angeles Coun¬ 
ty, 100 Cal Rptr. 684, 24 CA.3d 53—Taylor v 
Hizer, 106 Cal Rptr 603, 30 C.A.3d 846 
Lack of venue 

Ga—Lukas v Pittman Highway Contracting Co., 214 
S E 2d 398, 134 Ga.App 305 

26. Anz—Payne v Pennzoil Corp, App, 672 P2d 
1322, 138 Anz. 52 

Ill.—G Chicome Contractors, Inc v John Marshall 
Bldg Corp., 222 N.E 2d 712, 77 Ill.App 2d 437 
Mich — Pompey v General Motors Corp, 189 N W 2d 
243, 385 Mich 537 

Action properly dismissed on uncontroverted 
affidavit 

N Y —People by Lefkowitz v. MacDonald, 330 N.Y 
S 2d 85, 69 Misc 2d 456 
Facts, not conclusions 

III— Suing v Cation, 254 ME 2d 806, 118 III App 2d 
468 

Action properly dismissed on uncontroverted 
deposition 

Ill —People ex rel Scott v Continental Can Co, Inc, 
329 N E 2d 362, 28 Ill App 3d 1004 
Motion for accelerated judgment 

Mich—Empire Shoe Service, Inc v Gershenson, 233 
N W 2d 237, 62 Mich App. 221 

27. Anz—Campbell v Deddens, 379 P.2d 963, 93 
Anz. 247. 

Fla —State ex rel Avery v Williams, App, 222 So 2d 
477 

N Y —International Vitamin Corp v Amencan Medic¬ 
inal Corp., 402 N YS2d 56, 61 A.D2d 821. 

28. Cal—Bonelh v Chandler, 331 P2d 705, 165 
CA2d 267—Paul W. Speer, Inc. v Superior 
Court for Los Angeles County, 77 Cal Rptr 152, 
272 C-A-2d 32—Carnation Co v Superior Court 
In and For Los Angeles County, 82 CaLRptr. 98, 

1 CA3d 891—Wumitsch v. Nordvik, 92 Cal 
Rptr 518, 14 C A 3d 679 

D C —Shakesnider v Rosenfeld, Mun App , 144 A 2d 
106 

Fla —Sroczyk v Fritz, 220 So.2d 908 
Ga —Johnson v Fulcher, 256 S E 2d 145, 149 GaApp 
863 

Ill —Drobnick v Rollery, 229 N E 2d 10, 85 111 App 2d 
454 

Kan —Rock, Inc. v. Fauvergue, 378 P.2d 138, 190 Kan 
695 

La.—Semel v. Green, 211 So 2d 300, 252 La. 386 
Mass.—School Committee of Holyoke v Duprey, 391 
NE 2d 925, 8 Mass.App 58. 

Mich.—Cavataio v City-Wide Cleaners & Dyers, Inc., 
178 N W 2d 831, 23 Mich.App 419—Central Con¬ 
tracting Co, Inc v. Goldman, 210 N.W 2d 901, 48 
Mich.App 604 

Miss.—Helton v. Evans, 208 So 2d 778. 

N Y —Barnard v Postle, 207 N Y.S.2d 778, 12 A.D 2d 
670-Cohen v. Boykin, 246 N.Y S 2d 275, 20 
A.D 2d 632. 

New York Cas Co. v Shore Bridge Corp, 181 
N Y.S,2d 23, 13 Misc2d 571—Carvel-Dan Freeze 
Stores, Inc v Lukon, 219 N Y.S2d 716 
Or —Horn v Cahfomia-Oregon Power Co , 351 P.2d 
80, 221 Or 328. 

Pa.—Ferraro v. Sanitary Authority, 108 PLJ. 345 
Tex.—City of Waco v. Texas Coffin Co., Civ.App, 472 
S.W 2d 800, err ref no rev. err —Stem v Lewis¬ 
ville Independent School Dist, Civ.App., 496 
S.W.2d 737, mandamus over. 

Good and sufficient causa 

Cal—Applegate Drayage Co v. Municipal Court for 
Sacramento Municipal Court Dist of Sacramento 
County, 100 Cal Rptr. 400, 23 C A 3d 628. 

Time for determination, etc. 

(2) Specific time required. 

Ind.—Lewis v. Burke, 277 N.E 2d 161, 257 Ind 597. 


Facts held to warrant action of trial court 
Anz—Cooper v Odom, 433 P 2d 646, 6 Anz. App 466 
Cal —Specht v. City of Los Angeles, 20 Cal Rptr 42, 
201 C A 2d 457—Big Bear Municipal Water Dist. 
v. Superior Court for San Bernardino County, 75 
Cal Rptr. 580, 269 C A.2d 919—Smith v El Centro 
Lodge No 1325, Benev & Protective Order of Elks 
of U S, 76 CaLRptr. 629, 271 C A.2d 713—Apple- 
gate Drayage Co v. Municipal Court for Sacramen¬ 
to Municipal Court Dist of Sacramento County, 
100 CaLRptr 400, 23 GA.3d 628. 

Colo—Radinsky v. Karras, App, 511 P.2d 953 
Ga.—Keriaze v National Bank of Georgia, 308 S E.2d 
707, 168 Ga App 303 

Ill.—Harvey v Lippens, 231 N E.2d 613, 87 IU.App.2d 
363 

Nev—Volpert v. Papagna, 456 P.2d 848, 85 Nev 437 
N Y —Gouvakis v. 490 Tenth Ave. Corp, 178 N.Y.$.2d 
769, 6 A.D.2d 1035—Arvanitakis v Realty Equi¬ 
ties-1961 Corp, 273 N Y S.2d 903, 26 A D.2d 825, 
app. disro 224 N.E.2d 740, 19 N.Y.2d 594, 278 
N Y S.2d 239—Terasaka v. Rehfield, 284 N.Y S 2d 
168, 28 AD 2d 1011. 

Mann v. Mann, 255 N Y S 2d 686, 45 Misc 2d 
19 

R I—O’Connors v. Helfgott, 481 A 2d 388. 

Tex,—Culligan Soft Water Service v State, Civ App, 
385 S.W 2d 613, err. ref no rev err 

Where there is no evidence, etc. 

Mo.—Schreck v . Parker, App., 388 S.W.2d 538 

Dismissal held proper 

Cal—Stephan v Amencan Home Builders, 98 Cal 
Rptr 354, 21 C.A.3d 402. 

Ill.—Parks v. City of Chicago, 199 N.E 2d 830, 50 
III App. 2d 100. 

NY—Pannett v. Concord Hotel, Inc., 192 NYS.2d 
521, 9 A.D 2d 767—Barretto v. 509 Amsterdam 
Ave Realty Corp., 248 N.Y S 2d 953, 20 A.D2d 
891, motion gr 200 N.E.2d 869, 14 N.Y.2d 936, 
252 N.Y.S.2d 330—Wunzburger vRE Smith Fuel 
Co, Inc., 3 Dept., 474 N.Y S 2d 878, 101 A.D 2d 
620 

Motion properly denied 

Ind —£ity of Indianapolis v. L & G Realty & Const 
Co, 170 NE,2d 908, 132 Ind.App. 17. 

N.Y.—Schoonmaker v. Liberty Loomis Hospital, 190 
N Y.S 2d 35, 17 Misc 2d 924, affd 189 NYS2d 
1022, 9 A.D 2d 571 

Denial with leave to renew 
N.Y.—Campbell v Jat Transp Corp., 207 NYS2d 
707 

Judicial discretion 

Ill —Bender v. Schallerer, 293 N.E 2d 411, 9 IlLApp 3d 
951. 

NY.—Geh v. Mezey, 207 N.Y.S2d 703, 26 Misc 2d 
1095. 

Dismissal held improper 

La.—Earhardt v. Dermody, App, 242 So 2d 80. 

N Y.—Kosson and Sons v Carfeton, 272 N.Y S 2d 81, 
26 A.D.2d 582. 

Tex.—Oehler v. Oehler, Civ.App, 422 S W 2d 240, err. 

ref. no rev. err. 

Matters considered 

Cal —Clinton v Joshua Hendy Corp., 52 CaLRptr. 875, 
244 GA 2d 183. 

Fla—Lindquist v. Williams, App, 262 So 2d 899 
Md.—Cooney v Board of County Corners of CarroU 
County, 318 A.2d 231, 21 Md.App. 57. 
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29. Cal.—Smith v. El Centro Lodge No. 1325, Benev 
& Protective Order of Elks of U S., 76 CaLRptr 
629, 271 GA.2d 713—Paul W. Speer, Inc v 
Superior Court for Los Angeles County, 77 Cal 
Rptr 152, 272 C A 2d 32. 

Ill—Nowaczyk v Welch, 245 NE2d 894, 106 HI 
App. 2d 453. 

Me.—Miller v. Perry, 468 A.2d 981. 

N M —State ex rel. Reynolds v Molybdenum Corp- 0 
America, 496 P.2d 1086, 83 N.M. 690. 
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N.Y.—Di Russo v. Kiavttz, 238 N E2d 329, 21 N Y 2d 
1008, 290 N.YS 2d 928 

Cafan v. RaunoncU, 345 NYS2d 661, 42 
A.D.2d 726, 

Tex.—Powell v. Dealers Bldg Materials Co., Civ App. 
345 S.W.2d 421 

Abase of discretion held not shown 
Cal—Applegate Drayage Co v. Municipal Coon for 
Sacramento Municipal Court Dnt. of Sacramento 
County, 100 CaLRptr 400, 23 C A.3d 628-Cam- 
pandit v. Takaoka, 2 DisL, 206 Cal Rptr. 745, 160 
GA.3d 504 

IR—Ahtoom v. City of Chicago, 219 NE2d 65\ 73 
ULApp.2d 264. 

Tex.—Fulmer v Barfield, Civ.App,, 480 SW 2d 413 

Lnproper di a mtwat 

(2) Other matters 

Cola—Valdes v. Moffat County, 423 P.2d 7, 161 Colo 
361. 

Fla.—Milgram v. Bethencourt <t Reyes Const. Co, 
App., 219 Sa2d 754 

Mo.—Fine v Wakhnan Mercantile Co, App, 412 
SW.2d 549. 

Abase of discretion shown 
Cola—Lanes v. Scott, App, 688 P.2d 251 
Coart should not net arbitrarily, etc. 

Cal.—Dtmsmuir Masonic Temple v. Siskiyou County 
Superior Court, 90 Cal Rptr 405, 12 C.A.3d 17— 
Applegate Drayage Co v. Municipal Court for 
Sacramento Municipal Court Dist. of Sacramento 
County, 100 CaLRptr. 400, 23 C.A.3d 62S. 

Bsfbaal to dtedss error 

N.Y.—Crossroads Automotive Restorations A Repairs, 
Inc. v. Sniper Realty, Inc., 2 Dept., 471 N Y S2d 8, 
99 AJDJd 502 

29A CaL—United Farm Workers Nat Union v. In¬ 
ternational Broth, of Teamsters, 150 Cal.Rptr. 761, 
87 CA.3d 225. 

NJ1—Baca v. Burks, 467 P.2d 392, 81 N.M 376 

Drtmwiiurfto n legal not evidentiary 

NJd.—Vigil v. Araola, 687 P.2d 1038, 101 N.M. 687. 

lad.—-Yaksich v. Gastevich, app., 440 N.E2d 1138. 
30. Ariz.—Walker v. Kendig, 489 PM 849,107 Anz. 
510. 

Fk.—Popldn v. Crispen, App., 213 So^d 445. 

Ind.—Bidat v. Foils, 228 N.K2d 888, 141 IndApp. 

446, reh. den. 229 NE2d 474, 141 Ind.App 452. 
La.—Bpgan v. Byrom, App., 151 So^2d 718. 

Mich.—Huron Pipe A Supply Co. v. R & A Plumbing. 

Inc, 188 N.W.2d 188, 32 MufaApp. 226. 

N.R—Jones v. Chase, 270 AM 102, 110 N.H. 406— 
Moulton v. Grovetoo Papers Co, 289 A.2d 68,112 
NIL 50, 51 A.LR.36 957. 

N.M.—American Emp Ins. Ca v Continental Cas. 

Co, 512 PM 674, 85 N M. 346. 

N.Y.—Calderon v. Steele, 341 N YSM 194,41 A.D.2d 
736. 

Gcfc v. Mezey, 207 NYE2d 703, 26 Misc.2d 
1095. 

Ohio—Gibbs v. Lemky, 293 N.E2d 324, 33 Ohio 
App2d 220. 

Utah—WeBs v. Walker Bank A Trust Co, Inc, 590 
PJ2d 1261. 

Motion to dfmf«» properly denied 

Fla.—Ganem v. de baa, App, 225 So M 564. 

N.Y.—Rocenstem v. Rothcnberg, 191 N.Y.S.2d 569, 9 
AJD.2d 663. 

New role applicable to pending coses 
Wash.—YeOam v. Woemer, 464 P.2d 947, 77 Wash 2d 
604. 

Hearing on merits favored 
N.M. Montoya v. Department of Finance and Admin.,, 
app., 649 PM 476,98 N.M. 408, cert quashed 649 
PM 1391, 98 N.M 478. 

305. NY.—Potter Real Estate Ca v. O A S Bearing 
A Mfg. Co, 302 N.YJS.2d 178, 32 A.D.2d 883. 


De Rsjd: > Robert S:ra.le Co , 296 N* Y S 2d 
6C:. 58 M:sc2d 543 

Dismissal granted with leave to plaintiff to 
move for vacation 

N Y —American Sur Co of N Y v Solomon, 192 
NYS2d 316. 9 AD 2d 734 
Wilscn v King Haver. Holding Co, 193 N Y 
S 2d 531. 19 MaeZa "92 
Dismissal with leave to vacate order 
N Y —Laror.ga v St John's Queens Hospital, 254 N Y 
S2d 346, 44 Misc2d 5E1. 

30.10. Iowa—Bruckshaw v Appanoose County Tel 
Co. 109 NW2d 615, 252 Iowa 103T 

30.15. Tex—Bryce v Corpus Chnsti Area Conven¬ 
tion and Toons: Bureau, C;v App, 569 S W 2d 
496, err ref no rev err 

30.20. Io*a—Bmdel v Iowa Mfg Co of Cedar Rap¬ 
ids, 197 X W 2d 552 

Kan —Knight v Neodesha, Kan, Police Dept., 620 
P 2d 837, 5 Kan App.2d 471 

33. Cai —La Sala v American Sav & Loan Ass’n, 97 
Cal Rptr 849, 489 P 2d 1113, 5 C 3d 864 

Fact amendment allowed held not precluding 

dismissal 

Or —Corbett v Sahlstrom, 501 P2d 1264, 263 Or 221 

Denied on condition 

Del —Industrial America, Inc v Minnesota Mining & 
Mfg Co, Super, 306 A 2d 751 
33.5. RI —Knowles v Ponton, 190 A 2d 4 

33.10. Ga —Gray v Hall 210 S E 2d 766, 233 Ga. 
244 

The feasibility of joining a necessary 
party must be determined on a motion 
to dismiss for failure to so join. 3320 

33.20. Ind—Sacks v American Fletcher Nat Bank 
A Trust Co, 279 NE2d 807, 258 Ind 189 
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34. Anz.—Zuniga v. City of Tucson, 425 P 2d 122, 5 
Anz.App 220 

Ga—Pugh v Jones, 206 S E2d 650, 131 Ga.App. 600 

Court may not withhold dismissal to avoid mul¬ 
tiplicity of suits 

Cal—Watson v Superior Court for Los Angeles Coun¬ 
ty, 100 Cal Rptr 684, 24 C.A.3d 53 

35. Fla.—Superior Elec Industries, Inc v. Franklin 
Acceptance Corp, App , 130 So.2d 116 

Miss.—McMillan v Tate, 260 So 2d 832. 

N Y —Foisy v Penn Aluminum Inc., 296 N Y S 2d 
1019, 31 A D 2d 783 

State v. Cortelle Corp, 341 NYS2d 640, 73 
Misc 2d 352, afFd 349 N.Y S 2d 653, 43 A.D 2d 
668, mod on oth grds 341 N.E2d 223, 38 N.Y 2d 
83, 378 NYS2d 654. 

Mandatory stay 

Cal —Kaiser Foundation Hospitals v Superior Court In 
and For Solano County, 8 CaLRptr 181, 185 
C A 2d 177 

Motion denied without prejudice to renewal 
N.Y—Arnold Bakers, Inc v Strauss, 256 NYS2d 
829, 45 Misc2d 331. 

It has been held that the denial of a 
motion to dismiss for lack of prosecu¬ 
tion was without prejudice to a motion 
to dismiss on a proper ground. 355 

35.5. Failure to substitute 
N.Y—Mazzacano v. Jordan, 244 N.Y.S.2d 176, 40 
Misc 2d 901. 

35.10. Alaska—Mely v. Moms, 409 P 2d 979. 

Cal—Wilson v. Sunshine Meat and Liquor Co, 194 
CalRptr. 773, 669 P 2d 9, 34 C 3d 554. 

Ind—Dubois County Mach. Co v. Blessmger* 274 
N.K2d 279, 149 Ind App 594, app. after remand 
299 N.K2d 207, 157 Ind.App. 115. 


37. Mich—Huron Pipe & Supply Co v R A A 
Plumbing, Inc, 188 NW2d 188, 32 Mich.App 
226 

Other matters relating to rulings on 
motions have been adjudicated. 3810 

38.10. N.D—Newman v Hjelle, 133 NW2d 549. 
Vt —Atlas Financial Corp v, Oliver, 274 A 2d 687, 129 
Vt 216 

WVa.—Mowery v Hitt, 181 SE2d 334, 155 WVa. 
103 

Action of court held denial of motion 
N Y —Kahn v Backer, 249 N Y S.2d 572, 21 A D 2d 
171 

Or—Wilson v Portland General Elec Co, 448 P2d 
562, 252 Or 385 

Denial without prejudice to pleading defense 
NY—Dan-Delite, Inc v Pnest A Baker, Inc, 271 
N Y.S 2d 355, 50 Misc 2d 654. 

Affirmative defense 

Tenn —Anthony v Tidwell, 560 S W 2d 908 

§ 72. -Judgment or Order in 

General 

Library References 
Pretrial Procedure <£=*671, 675, 
691. 

39. Ga—West v Life Ins. Co of Vuginia, 237 SE2d 
239, 142 Ga.App 877. 

El —People ex rel. DeVos v Launn, 391 N E.2d 164, 
29 Ill Dec 5, 73 IU.App.3d 219 
Kan—Wilson Certified Foods, Inc v Reid, 507 P.2d 
339, 211 Kan 613 

Final judgment 

Cal—O’Keefe v Miller, 42 CalRptr 343, 231 C A 2d 
920 

Ill —Athletic Ass’n of University of DI. v Crawford, 
192 S E 2d 556, 43 ULApp 2d 52. 

Ohio—Miles v N. J. Motors, 291 N E 2d 758, 32 Ohio 
App 2d 350 

Where general relief is requested, further relief may 
be given 

NY—Caparco v Kaplan, 233 N.YS.2d 701, 36 
Misc.2d 653 

Orders as constituting dismissals 

Anz.—Feltman v. Coulter, 528 P.2d 821, 111 Anz. 295 

Finality of order 

IB—Bates v UInch, 347 N.E2d 286, 38 IU.App.3d 
203. 

Leave to amend 

La.—Forman v. Deaton, Inc, App, 347 So 2d 911 
39.5. Ind —Huffman v Eastern Bartholomew Water 
Corp, 376 NE2d 1171, 176 Ind App 580 
39.15. ID—Licka v. William A. Sales, Ltd., 388 
NE2d 1261, 27 ID Dec. 212, 70 DLApp3d 929. 
Minn—Hunt v Nevada State Bank, 172 NW.2d 292, 
285 Minn. 77, cert. den. 90 SCt 1239, 397 US. 
1010, 25 L Ed 2d 423. 

Order held not to operate as dismissal 

Tex.—Power v Landram, Civ.App., 424 SW2d 24 
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40. Cal —Schisler v MitcheU, 344 PM 61, 174 
C.A 2d 27 

Fla —Employers Fire Ins. Co v Blanchard, App, 234 
So.2d 381. 

Ga.—Van Keuren v Loomis, 195 S E2d 776, 128 Ga 
App 136 

Ohio—Rush v Rush, 221 NE2d 484, 8 Ohio App 2d 
263. 

Tex.—Lone Star Cement Corp. v Fair, 467 S.W 2d 402 
Gracey v West, 422 S.W.2d 913. 

Texas State Bd. of Examiners m Optometry v 
Lane, Civ.App, 337 S W.2d 801, err. ref 
Wash—State ex rel W G Platts, Inc. v. Superior 
Court for Thurston County, 349 P2d 1087, 55 
Wash 2d 714 
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Orders construed as dismfcftgk 

(5) Other matters 

Alaska—Samber v. Chns Berg, Inc, 394 P 2d 81 
Clerk’s ministerial failure to enter judgment 
Conn —Osborne v Osborne, 482 A.2d 77, 2 Conn App 
635. 

Notice 

HI.—Smith v Fulyater, 365 N E 2d 92, 7 Ill Dec 807, 
47 Ill.App.3d 662. 

Not conflicting 

Tex.—Hawn v Hawn, Civ.App, 574 S W 2d 883, err 
ref. no rev. err 

41. Iowa—Baty v. Qty of West Des Moines, 147 
N.W.2d 204, 259 Iowa 1017 

Md.—E. J Smith Const Co v Burton, 277 A 2d 84, 
262 Md 62 

Clerk not required to mall copy 
Conn.—Osborne v. Osborne, 482 A 2d 77, 2 Conn App 
635. 

41.5. Ariz.—Blech v. Blech, 430 P.2d 710, 6 Anz 
App. 131 

Ill.—Alberts v. Gecht, 236 N.E2d 279, 92 Ill App 2d 
298. 

S.D.—Foss v. Spitznagel, 97 N.W 2d 856, 77 S.D 633 
Orders required to be in writing 
Ga.—Rothstein v Brooks, 209 S.E 2d 674, 133 Ga.App 

52. 

Statute not violated 

Iowa-Wood v Wood, 338 NW2d 123 

42. Fla.—Thoman v Ashley, App, 170 So.2d 332, 
cert den 177 So.2d 205. 

Hawaii—Ellis v Crockett, 451 P.2d 814, 51 Haw 45, 

86 . 

Moreover, an order regularly ren¬ 
dered, signed and recorded takes 
precedence over a prior oral order not 
entered in the court files or records. 435 

43.5. Wyo —McAteer v Stewart, 696 P 2d 72. 

45. Cal.—Ensher v Ensher, Alexander & Barsoom, 
Inc, 9 Cal.Rptr 732, 187 C A 2d 407 

In addition, a motion to dismiss a 
counterclaim does not permit a general 
searching of the record, with subse¬ 
quent dismissal of defenses. 465 

46.5. N.Y.—Croce v. Ahcakos, 359 N.Y.S 2d 581, 45 
A.D.2d 970—Key Bank of Northern New York, 
N.A. v. Lake Placid Co., 3 Dept., 479 N.Y S 2d 
862, 103 AD.2d 19, app dism 474 N.E2d 257, 
64 N Y.2d 644, 485 N.Y.S.2d 49 
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Although fairness requires that no¬ 
tice of dismissal order be given, failure 
to do so is not fatal. 4 * 5 

49A Ill—Washington Mfg. Co. v. American Uni¬ 
form Rental Co., 218 N.E^d 499, 73 HlApp.3d 
49—Shapiro v. Di Guilio, 270 NR2d 622, 132 
IU.App.2d 428 

50. Ga.—Kraft v. Forest Park Realty & Ins. Co, 142 
S.E.2d 402. Ill Ga-App 621. 

Redtal in decree 

Mass.—Smith v. MacAlister, 360 N.E2d 1277, 5 Mass 
App. 798 

51. Cal.—Rice v. Arden Farms Co, 18 Cal.Rptr. 863, 
199 C.A.2d 349. 

Held not necessary 

(2) Where no request made. 

Ind.—Sacks v. American Fletcher Nat Bank & Trust 
Co., 279 N.EJd 807, 258 Ind. 189. 

53. Ga.—Jemigan v. Collier, 218 S.E.2d 556, 234 Ga. 
837. 

Jemigan v. Collier, 205 S.E.2d 450, 131 Ga.App. 
162 


DISMISSAL AND NONSUIT § 73 

Page 472 


Revision possible before entry 

N C —Durham v Creech, 214 S E 2d 612, 25 N C App 
721, app after remand 231 S.E 2d 163, 32 NC 
App 55 

57. Entry controls issues on which motion 
granted 

RI —Ohvien v Corsetti, 197 A 2d 762, 97 RI 351 

Prior rale 

Cal —Clinton v Joshua Heady Corp, 52 Cal Rptr 875, 
244 CA.2d 183 

57.5. Clerk without authority to enter default 

Cal —Sousa v Capital Co, 34 Cal Rptr 71,220CA2d 

744 

58. Cal—Fairfield v. Ahlstrora, 24 Cal-Rptr 70, 206 
C A 2d 590—Lake v Sterlmg, 33 Cal Rptr. 584, 
220 C.A 2d 35 

59. Duty of clerk to make entry 

NY—Marco v Sachs, 202 NYS2d 681, 25 Misc2d 
763, affd 209 N Y S 2d 403, 12 A D 2d 774, mo¬ 
tion den 207 NY$.2d 1012, 11 AD 2d 1061, 
motion den 210 N.Y S 2d 971, 12 AD 2d 765, 
app den 176 NE.2d 95, 217 NYS2d 84, 9 
NY 2d 906, revd on oth. grds 181 NE2d 392, 
226 N Y S 2d 353, 10 N.Y.2d 542, rearg. den 181 
N E 2d 761, 227 N Y S 2d 16, 11 NY 2d 766 

Mere ministerial act 

Ga—Freeman v Ehlers, 134 S E2d 530, 108 Ga.App 
640 

NY—Sarack v Schauder, 226 NYS2d 701, 15 
A D 2d 801, app dism. 184 N.E 2d 187, 11 N Y 2d 
106, 230 NYS2d 216—Memll v. Robmson, 3 
Dept, 470 N Y S.2d 960, 99 A D.2d 578 

Other matters relating to entry have 
been adjudicated. 605 

60.5. La—Jessie v Firestone Tire & Rubber Co, 
App, 354 So 2d 701, writ den., Sup, 356 So 2d 
439 

Time of entry 

Iowa—Baty v City of West Des Moines, 147 N.W 2d 
204, 259 Iowa 1017. 

Authority for entry 

Md—Cheek v JBG Properties, Inc, 344 A 2d 180, 
28 MdApp. 29 
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62. Kan—Qty of Wichita v. Bumm, 331 P2d 301, 
183 Kan 647 

63. N.J —CJ.S. quoted in Emmons v Stillwell, 156 
A 2d 54, 56, 58 NJ.Super 307 

64. Fla.—Fields v Fields, App., 291 So.2d 663. 

N.J.—CJJS. quoted in Emmons v Stillwell, 156 A.2d 

54, 56, 58 NJ.Super. 307 

67.5. Under rule failure to have cause restored to 
calendar within one year operates as automatic 

N.Y.—Samck v Schauder, 226 N.YS.2d 701, 15 
A.D 2d 801, app. dism. 184 N.E 2d 187, 11 N Y.2d 
1060, 230 N.Y S 2d 216. 

Unrestored struck case raises presumption of 
abandonment 

N.Y—Biemek v Miller Drug Stores, Inc., 270 N.Y. 
S 2d 491, 25 A.D 2d 941. 

Unrestored struck case abandoned 

N.Y—Park Royal Associates, Inc. v. Campbell-Lehr- 
man, 479 N Y S.2d 478, 125 Misc 2d 449 (refusing 
to follow Biemek v Miller Drug Stores, Inc, 25 
AD 2d 941, 270 N.Y S 2d 491). 

§ 73 . -Dismissal Absolute or 

without Prejudice 

Library References 
Pretrial Procedure <s=»671, 675, 
690. 

68. Anz.-CJ.S. cited in Adams v. Bear, 349 P 2d 
184, 187, 87 Anz. 172 


Ark —CJ.S. cited in Oliver v. Miller, 396 S.W.2d 288, 
289, 239 Ark 1043. 

Ga—McCarthy v Garcia, 208 S.E.2d 198,132 GaApp 
426. 

Ill —Liberty Mut Ins Co v Congress Michigan Auto 
Park, Inc, 154 N.E.2d 298, 19 IU.App.2d 502. 

Ky—CJJS. cited in Overstreet v Greenwell, 441 
S.W2d 443,447 

La.— CJS. died in Hollier v Broussard, 220 So.2d 
175, 178 

Mo—Valley Farm Dairy Co v Horstmeier, 420 
S W 2d 314—CJJS. cited in Ritter v Aetna Cas. &. 
Sur. Co., 686 SW.2d 563, 564. 

NM—Chavez v. Chenoweth, App, 553 P.2d 703, 89 
N.M. 423. 

68.5. Ark— CJS. cited in Benedict v. Arbor Acres 
Farm, Inc, 579 S.W 2d 605, 607, 265 Ark. 574, 
app after remand 642 SW2d 893, 278 Ark. 14. 

Fla —Parham v. Kohkr, App, 134 So 2d 274 

La—State v. Skyeagle, App, 345 So 2d 189, wnt den. 
Sup, 347 So 2d 261 

Me —Fitch v Whaples, 220 A 2d 170. 

Mich—Central Contracting Co, Inc v Goldman, 210 
N W 2d 901, 48 Mich.App 604. 

Minn —Firoved v. General Motors Corp., 152 N.W.2d 
364, 277 Minn. 278 

Mo—State ex rel. Schweitzer v. Greene, 438 SW.2d 
229 

NY.—Aversa v Ruhtz, 253 N.Y.S 2d 192, 22 AD 2d 
722 

NC—Gower v Aetna Ins. Co, 185 SE.2d 722, 13 
N.C App 368, affd. 189 S.E.2d 165, 281 N.C 577. 

Pa.—Slater v Rimar, Inc, 338 A.2d 584, 462 Pa. 138. 

Tex—Hubler v. City of Corpus Chnsti, 564 SWJ>d 
816, err. ref no rev err. 

Va.—Dickenson v Tabb, 156 S.E2d 795, 208 Va 184. 

Dismissal on court's motion must be without 
prejudice 

Wyo —Glatter v American Nat Bank of Powell, 675 
P 2d 642 

68.10. NC—Gower v Aetna Ins. Co, 185 SE2d 
722, 13 N CApp 368, affd. 189 S.E.2d 165, 281 
NC 577. 

Statute held inapplicable 

Ill— Roberts v Underwood, 270 NE2d 547, 132 Ill 
App 2d 439 
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70. Alaska—Zeller v Poor, 577 P2d 695. 
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SW2d 79, 230 Ark 284 

Colo —Denver Elec. & Neon Service Corp. v Gerald H. 
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Md—Williams v Snyder, 155 A.2d 904, 221 Md 262, 
rearg. den 157 A 2d 265, 221 Md. 262 

Mo.—Venker v. Hyler, App., 358 SW2d 88—Mills v 
Berry, App., 395 SW2d 228 

N.M.—Chapman v. Fanners Ins. Group, App, 558 
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705, 32 Wis.2d 350. 
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case 

N.Y —Gtgbo v Haber, 243 N Y S 2d 539, 19 AD 2d 
793. 

Fafltsre of proof 

Ijl—B urgess v Travelers Ins Co, App, 254 So 2d 163 

N.Y.—Kilfeatber v. Town Bd. of Town of Hempstead. 
250 N.Y S 2d 599, 43 Misc 2d 328 

Class action 
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S.W.2d 221. 

FsQure to plead with ssffidest particularity 

Nev.—Savage v. Sakmaan, 495 P.2d 367, 88 Nev. 193 

71. Colo —Beneficial Finance Co of Arvada v. Sulli¬ 
van, App., 534 P.2d 1226 

Fla.—Kuhhnan v Travelers Indem. Co, App, 344 
So2d 941 

La.—Bahmgton Children Trust v. Eraser, App, 271 
So.2d 648, affiL, Sup., 285 So.2d 792. 

N.Y.—Schwarcz v. North German Lloyd, 180 N.Y S.2d 
364, 15 Misc 2d 76 
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Mich.—Sanders v. Leesoo A it Conditioning Carp, 108 
N.W.2d 761, 362 Mich. 692. 

Mo.—Johnson v. Great Heritage Life Ins. Co, App., 
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73. CaL-Wibon v. Frakes, 3 CaIRptr. 434, 178 
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NJD.—Associated General Contractors of North Dako¬ 
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North America, 278 N.W.2d 393. 

Ohio—LedweSl v. May Co., 377 N.E2d 798, 54 Ohio 
Misc. 43, 8 0.0,3d 347 

Pa.—Zurenda v. Com, 405 AJd 1124, 46 Pa.Cmwftb. 
67. 

74. Miss.—Ddta Const Co. of Jackson v. City of 
Jackson, 198 So.2d 592, app. after remand 228 
So2d 606. 

Improper Joinder for purpose of Tense 

Arit—Cowan v. Patrick, 448 S.W.2d 336,247 Ark. 886 

75. Ala.—Krantzkr v. Board of County Com’rs of 
Dade County, App., 354 So.2d 126. 
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SQL 
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113 Ariz. 485. 
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Ariz. 525, app. after remand 564 P.2d 380, 115 
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Aik.—Superior Seeds, Inc. v. Cram, 655 S.WJd 415, 
280 Aik. 142. 

Ga.—OTCeBey v. Alexander, 165 S.E2d 648, 225 Ga. 
3L 

Failure to amead as directed 

La.—Vizier v. Howard, App., 165 Soi2d 655. 

Not abuse of discretion 

Fla.—Bkodbeck v. Gonzalez, App, 336 Sa2d 47S 


83. Alaska—Atlas Enterprises, Inc v Consolidated 
Const Co, 572 P 2d 6S 

Ga —First of Georgia Ins Co v Georgia Power Co, 
24" SE2d 574, 146 Ga App ?56 
Ill—Country Mut Ins Co v Regent Homes Corp, 
380 N E 2d 516, 20 III Dec 538, 64 III App 3d 666 
Iowa—Wmdus v Great Plains Gas, 116 N W 2d 410, 
254 Iowa 114 

Neb—Pressej v State, 114 NW2d 518, 173 Neb 652 
N Y —Parmett v Concord Hotel, Inc , 192 N Y S.2d 
521, 9 AD 2d 767 

Tex —Murphy v Sugali, Civ App, 352 5 W 2d 918, err 
ref 

Notwithstanding words used 

(2) Alaska—Champion Oil Co, Inc v Herbert, 552 
P 2d 670 

Dismissal with prejudice authorized 
D C —Taylor v Washington Hospital Center, App, 407 
A 2d 585, cert den 100 SCt 1857, 446 US 921, 
64 L,Ed 2d 275 

III— Manuel v Holder, 394 NE2d 523, 31 Ill.Dec 
321, 75 Ill App 3d 396 

N.Y -Headley v. Note, 237 N E 2d 871, 22 N Y 2d i, 
290 NYS2d 726 

page 474 

84. Cal —Hehr v Swendseid, 52 CaLRptr 107, 243 
CA.2d 142. 

NJ.—Panvash v Yousef, 228 A 2d 698, 94 NJ Super 
403 

Only proper judgment 

(I) Tex —Stewart v Whatley, Civ App , 479 S W 2d 
84 

86, Okl.—City of Okmulgee v Berry hill, 331 P.2d 
940 

Special ground 

Miss—Delta Const Co of Jackson v City of Jackson, 
198 So 2d 592, app after remand 228 So.2d 606. 

Additionally, a dismissal without preju¬ 
dice is proper where an earlier-filed 
suit for the same cause and against the 
same party is pending, even though 
the earlier-filed action has been volun¬ 
tarily dismissed, 885 

883. Ga.—Hilliard v. Edwards, 315 S.E2d 39, 169 
Ga.App. 808 

89. Alaska—Miller v Johnson, 370 P.2d 171. 

Fla.—Neida’s Boutique, Inc. v Gabor & Co., App, 348 
So 2d 1196 

Iowa—CJ.S. dted in Mensrng v Sturgeon, 97 N W.2d 
145, 148, 250 Iowa 918 

Ky.— CJ3. cited In Polk v Wimsatt, 689 S W.2d 363, 
365 

Mich —Sanders v Leeson Air Conditioning Corp, 108 
N W 2d 761, 362 Mich. 692 
Minn —Firoved v General Motors Corp., 152 N.W2d 
364, 277 Mum 278 

N.Y—Bankers Trust v Jackson, 415 N.Y.S2d 731, 99 
Misc 2d 225. 

Well-recognized legal import 

Ga-—Cranford v. Carver, 186 S E2d 150, 124 Ga.App 
767, cause dism. 188 SE2d 792, 228 Ga 847. 

Designation surplusage under rule barring an¬ 
other action 

Neb—Schramm v. El-Khatib, 409 P.2d 888, 82 Nev 
22 

Where demurrer goes to merits of complaint 
Miss.—Ddta Const Co. of Jackson v. City of Jackson, 
198 So.2d 592, app after remand 228 So.2d 606 

After trial commenced 

Cal—Davis v. Pine Mountain Lumber Co., 77 Cal. 
Rptr. 825, 273 C.A2d 218 

Same claim barred in subsequent litigation 

Ill —Reynolds Metals Co. v V J. Mattson Co, 3 Dist, 
466 N.E.2d 357, 80 IILDec 905, 125 IUApp.3d 
554. 
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89,5. Ala —Smith v. Wilcox County Bd of Ed., 365 
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Alaska—Mely v Moms, 409 P 2d 979. 

Colo —Schleuung v Sunday’s Estate, 431 P 2d 464, 163 
Colo 424 

Fla.—State v Fattorusso, App, 228 So 2d 630 
Minn —Firoved v General Motors Corp, 152 N W.2d 
364, 277 Minn 278 

N Y —Bankers Trust v Jackson, 415 N.Y S.2d 731, 99 
Misc.2d 225 

Ohio—Schreiner v Karson, 369 N E 2d 800, 52 Ohio 
App 2d 219, 6 O 03d 237 
Dismissal with prejndice not justified 
Ariz.—Hollar v Wright, App., 566 P 2d 1352, 115 
Anz. 606 

Fla —Cbf v Klein, App, 348 So.2d 668 
Mass—York v Sullivan, 338 NE2d 341, 369 Mass 
157 

Minn —Peters v Waters Instruments, Inc, 251 N W 2d 
114, 312 Minn 152 

R.I.—School Committee of Town of North Providence 
v North Providence Federation of Teachers, Local 
920, Am. Federation of Teachers (AFL-CIO), 404 
A.2d 493, 122 R.I 105, app after remand 476 A 2d 
1037 

SC.—Small v Mungo, 175 SE2d 802, 254 S.C 438 
Utah—Kish v Wnght, 562 P.2d 625 
Wyo—Glatter v. American Nat Bank of Powell, 675 
P2d 642. 

It has been held that a motion for 
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on the merits. 896 

89.6. Wis — Klapmski v Polewski, 119 N.W.2d 424, 
19 Wis2d 124 

Needless resort to court processes 
NY—Brown v Bullock, 235 N Y S 2d 837, 17 A D 2d 
424 

89.10. Alaska—Champion Oil Co, Inc v Herbert, 
552 P.2d 670. 

Cal —Hehr v Swendseid, 52 Cal Rptr. 107, 243 C A.2d 
142. 
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Tex.—Stem v Lewisville Independent School Dish, Ov. 
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cert den. 94 S Ct 272. 
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N.M. 423. 
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387. 

Want of jurisdiction 
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R1.—DiBello v St Jean, 262 A 2d 824, 106 RI 704 

Statutory provisions permitting the 
court to correct mistake, omission, ir¬ 
regularity, or defect do not authorize 
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not intend originally to dismiss without 
prejudice. 985 

98.5. N.Y.—Ted Lloyd Inc v. American Broadcast¬ 
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20 A.D.2d 1, affd. 209 N R2d 549, 16 N Y 2d 
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(1) NY—Tncanco v Kahan, 236 N.YS2d 173 


Costs and reasonable disbursements 
NY—Thompson v Hook, 236 NYS2d 235, 18 
AD 2d 710 

Counsel fees 

Cal—Hansen v. Snap-Tite, Inc., 100 Cal.Rptr. 51, 23 
C.A 3d 208 

Payment of costs 

N Y.—Tex Mode, Inc. v. Doraar Bag Inc, 257 N Y 
S 2d 516, 23 A.D2d 652—De Pasquale v H 
Lewkowitz, Inc., 381 N Y.S 2d 75, 51 A.D 2d 919 
Tex —Moser v John F Buckner & Sons, Civ.App, 320 
S.W,2d 900, err ref. no rev. err 

Removal to convenient forum 
Anz.—Avila v Chamberlain, 580 P 2d 1223, 119 Ariz. 
369. 

N J—Guas v Guas, 370 A.2d 91, 146 NJ.Super. 541 
N.Y —Irrigation & Indus. Development Corp. v. Indag 
S.A., 353 N.Y.S.2d 471, 44 A.D 2d 543, motion 
den. 324 N E 2d 555, 35 N.Y.2d 958, 365 N.Y.S.2d 
177, affd 337 N.K2d 749, 37 N.Y 2d 522, 375 
N Y S.2d 296 

Failure to serve complaint 
NY.—Marks v. Levme, 355 N.YS.2d 810, 45 A.D2d 
715. 

Where the damage caused by the 
delay in prosecution is compensable in 
money, it may be a reasonable exercise 
of the court's power to offer the of¬ 
fending litigant the opportunity to 
make redress before subjecting him to 
the ultimate sanction of a dismissal. 2 5 

2 J5. N Y —M.D Z. Corp v. American Home Assur 
Co., 424 N Y S.2d 515, 74 A D.2d 599 

$500 

N.Y.—Kashti v. City of New York, 2 Dept. 480 N.Y. 
S.2d 246, 104 A.D2d 853. 

Reasonable amount 

Cal.—Hansen v Snap-Tite, Inc., 100 CalRptr. 51, 23 
C.A.3d 208 

3. Minn—Hunt v Nevada State Bank, 172 NW.2d 

292, 285 Minn 77, cert dea. 90 SCt. 1239, 397 
U.S 1010, 25 LEd.2d 423. 

NY.—Schaetter v Nathan’s Famous, Inc., 339 NY 
S 2d 94, 40 A.D.2d 1041—Kulukundis v 795 Fifth 
Ave. Corp., 399 NY.S.2d 234, 59 AD.2d 866 
Tex—Launto v. McVey, Civ.App., 496 S.W,2d 656 
Showing of merits 

NY.—Barnes v Utility Lines, Inc., 207 N.YS.25 735, 
12 A.D 2d 524. 

Affidavit of service 

NY—De Angelo v. Lattimer, 208 N.Y.SOd 75, 26 
Misc.2d 20 

Payment of costs by attorney 

N Y —Kraljic v. Stemway Transit Corp., 352 N Y S,2d 
509, 43 A.D2d 982. 

4. Substantial compliance sufficient 

N.Y —Kao v. Wang, 469 N.Y.SL2d 109, 98 A.D 2d 709. 

5. Mich.—Scholnick’s Importers-Oothiers, Inc v. 

Lent, 343 N.W2d 249, 130 Mich App. 104. 
N.Y.—Jobse v Santomassimo, 265 N.Y,S.2d 317, 24 
A.D.2d 945. 

Further notice to plaintiff not required 

Fla.—Sneider v Park View Island Corp., App., 140 
So 2d 136. 

Defendant estopped from acting on order by 
participating in case 

N.Y —Kao v. Wang, 469 N.Y.S 2d 109, 98 A.D 2d 709. 

Defendant’s failure to cooperate 

6. N.Y.—Kao v. Wang, 2 Dept, 469 N.Y.S.2d 109, 98 

A.D.2d 709 

8 . Tex.—Laurito v McVey, Civ.App., 496 S.W Jd 
656. 
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§ 75. Discontinuance by Operation 
of Law 

Library References 
Pretrial Procedure G»674. 

Anz.—Department of Revenue v. Southern Union Gas 
Co., 582 P.2d 158, 119 Anz. 512. 

Ga.—Maroska v Williams, 245 SE.2d 470, 146 Ga. 
App 130. 

Mich—Baker v. City of Detroit, 250 N.W.2d 543, 73 
Mich App. 67 

NJ—Reak v Wayne Tp, 332 A.2d 236, 132 NJ.Su- 
per 100 

Notice of place on no progress docket necessary 

Where circuit court failed to send notice that plain¬ 
tiffs action was on no progress docket, its order of 
dismissal for lack of progress was improper. 

Mich—Laidler v. National Bank of Detroit, 348 
N W 2d 42, 133 Mkh.App. 85 
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13. Suit deemed abandoned 
N.Y—Davis v. Brown, 417 N.Y.S.2d 117, 70 A.D.2d 
873 

Dismissal automatic 

Iowa—Brown v Iowa DisL Court for Polk Cty., Iowa, 
272 N.W.2d 457—Koss v. City of Cedar Rapids, 
300 NW.2d 153, clarified by 365 N.W.2d 26. 

§ 76. Dismissal or Nonsuit on 
Court's Own Motion 

Library References 
Pretrial Procedure <£=>674. 

page 479 

61.50. Anz.—Evans v. Scottadale Plumbing CO, 457 
P 2d 724, io ArizApp 184. 

Cal.—General Ins. Co. of America v. Superior Court for 
Los Angeles County, 53 Cal Rptr. 777, 245 GA.2d 
366 

6135. N.M.—Martin v Leonard Molin', El Paso, 402 
P.2d 954, 75 N.M 219. 

Tex.—Garver v. First Nat. Bank of Canadian, CSv App, 
406 S.W.2d 797, err. ref. no rev. err., app after 
remand, 432 S.W 2d 745, err. ref. no rev. err. 
Wyo.—Wyoming Humane Soc. v. Port, 404 P.2d 834. 
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62. Fla.—Carter v. DeCarion, App., 400 So.2d 521 
Ill —Pemgrove v. Parro Const Crap., 194 N.E2d 521, 
44 Hl.App2d 421. 

Iowar-CJjS. cited In Motz v. Motz, 207 N W.2d 580, 
581. 

Ky.—City of Hazard v. Baker, 419 S W.2d 535. 

Mo—Myers v Moreno, App, 564 S W.2d 83. 

Nev —L&pica v. Eighth Judicial Dist Court In and For 
Clark County, 624 P 2d 1003, 97 Nev. 86. 

N.Y.—Fontheun v Fred F French Investing Co, 177 
N.Y S 2d 77, 13 Mbc.2d 620—Brause v 2968 
Third Aw. Inc., 244 N.Y.S2d 587, 41 Misc2d 348, 
affd. 251 N YS-2d 974, 43 Misc2d 691. 

R.I.—Manekofeky v. Baker, 169 A.2d 376, 92 R.I 377. 
Tenn.—Donaldson v Donaldson, 557 S W.2d 60. 

Tex.—Gracey v. West, 422 S.W.2d 913. 

Wis.—Zeis v. Fniehauf Corp., 202 N.W.2d 225, 56 
Wis2d 486 
Inherent power 

Ga.—Cramer, Inc. v. Southeastern Office Furniture 
Wholesale Co, 320 S.E.2d 233, 171 GaApp. 514. 

Sparingly exercised 

N.M.—Birdo v. Rodriguez, 501 P.2d 195, 84 N.M. 207. 
Tenn—Hams v. Baptist Memorial Hospital 574 
SW.2d 730. 

Withdrawal of motion 

Fla.—Barr v. Ehrlich, App., 301 So.2d 147. 

Dismissal error 

D.C —McBiyde v. Amoco Oil Co, App., 404 A 2d 200. 



§76 DISMISSAL AND 

Pa$# 480 

63. Nev.—Trail v Farctto, 536 P 2d 3026, 91 Nev 
401. 

64. U.S.—New York Umveroty v NLRB, DC 
NY., 364 FSupp 160 

AU.—Boone v. Dtxector of Dept of Public Safety. G*, 
337 So. 2d 6 

Conn.—Maaooe v. Zoning Bd. of City of Stamford, 172 
A.2d *91. 14* Cram. 551 

EH—People ex rri Stone v Wilson, 24* N E2d 826, 
111 HLApp.2d 101—Weber v. Northern Illinois 
Cat Co, 295 NEld 41, 12 IUApp2d603 
N Y.—Earl W. Jxmeraon Housing Co Inc. v Butler, 
425 N.Y.S.2d 924, 102 Misc.2d 423 
S.G—Betteraon v. Stewart, 121 SE2d 102, 238 SC. 
574. 

Wk.—Achtor v. Pewaukee Lake Sanitary Disk, 2"7 
NW.2d 77*, 88 Wa.2d 65* 

65. Cal —Goodwine v. Superior Court of Los Angeles 
County, 47 CalRptr. 201, 407 P 2d 1, 63 C 2d 
481. 

Ohio—State ex rd Lawrence Development Co v Weir, 
463 N.E2d 398, 11 Ohio App.3d 96, II OBR 
148. 

67. Dismissal held improper 

I1L—Jorgensen v. Baker, 157 NE2d 773, 21 HlApp.2d 
196, cert den. 80 SQ. 59a 361 U.S. 962, 4 
L.Ed.2d 543 

67.5. La.—State ex rel. Sylvester v Pitre, App, 209 
So.2d 764 

69. Colo—Hidden Lake Development Co v District 
Court In and Fra Adams County, 515 P 2d 632, 
183 Colo. 168. 

70. Ala.—Smith v. Wilcox County Bd of Ed. 365 
So.2d 659 

Arir—Cooper v Odom, 433 P.2d 646, 6 Anz App 466 
CaL—Johnson v. Ford Motor Co, 88 Cal Rptr. 221, 9 
GA.3d 304, app. dam, cert den. 91 S Q 367, 400 
U.S. 962, 27 L.Ed.2d 381, reh den 91 S Ct 865, 
401 U.S 926, 27 L.Ed.2d 831-Mustalo v Musta- 
lo, 112 CalRptr 594, 37 C.A.3d 580—Tate v 
Superior Court In and For City and County of San 
Francisco, 119 CalRptr. 835, 45 C.A.3d 925 
Fk.—Shalabey v. Memorial Hospital of South Broward 
Hospital Disk, App, 253 So.2d 712. 

Ga.—Krasner v. Vemer Auto Supply, Inc., 204 S.E.2d 
770, 130 GaApp. 892 

Idaho—Hansen v Firefaaugh, 392 P.2d 202, 87 Idaho 
202-Cox v Widmer, 490 P.2d 318, 94 Idaho 451 
IE—Artec v. Illinois Bell Td. Co., 325 N.E2d 698, 26 
HLApp.3d 483. 

Kan.—CJJS. died ia City of Wichita v Houchens, 335 
P,2d 1117, 1118, 184 Kan. 297. 

Maas.—State Realty Co. of Boston v. MacNeil Bros 
Co, 265 N.E2d 85, 358 Mass. 374 
Mia—Salle for Use and Benefit of Mandel v Holland 
Furnace Co, 337 SW2d 87. 

State ex rd. BaUew v. Hawkins, App, 361 
S.W.2d 852. 

N.Y.—Homowack Realty Corp. v. Gkkn, 268 N.Y.S.2d 
178, 25 AD.2d 703. 

N.C.—Blackwdder Furniture Ox of Statesville, Inc v. 
Harris, 331 S.E2d 274, 75 N.GApp 625 limiting 
Simmons v. Tuttle, 70 N.GApp. 101, 318 S.E2d 
847. 

Pa.—Moore v. Lands, 34 D. A C.2d 786, 6 Adams LJ 
44. 15 Cmnb. 22. 

Tot—Gracey v. West, 422 S.W.2d 913. 

Utah—Brasher Motor A Finance Co, v Brown, 461 
P.2d 464, 23 Utah2d 247 

Wis.—Zrn v. Fruehauf Corp, 202 NW.2d 225, 56 
Wk2d 486. 

Wya—Johnson v. Board of Com’rs of Laramie County, 
588 P.2d 237. 

D«tjr of coart 

(4) GaL—Lambert v. Conrad, 8 CaLRptr. 56, 185 
CAJZd 85. 

Exorcise of discredn 

Idaho—Kirkham v. 4.60 Acres of Land in Vicinity of 
lakom. Bannock County, 605 ?M 959, 100 Idaho 
781. 

Or.—Longyear v Edwards, 342 P.2d 762, 217 Or. 314. 


NONSUIT 


27 CJS 160 


Automatic dismissal 

Iowa—Brs*n \ Iowa Dis: Ccart fer Polk County, 2' T 2 
V W Id 45*' 
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71. N Y —Laaer v Dupreau, 44S N Y S 2d 844, 87 
4 D 2d 659, affd 445 N E 2d 650, 58 N Y 2d 814, 
459 \YS2d 267 

Pa—Vergos % Baily. 12 Chest, 173 
Wyc —Sprjggs v P.cneer Canssa Gold Mmes, Inc, 378 
P 2d 233, cert den. 84 S Ct 117, 3?5 U S 855. 51 
L Ed 2d 82, reh den 84 S Ct. 334, 375 U.S 936, 13 
L Ed2d 268. 

The court has authority to dismiss 
on its own motion where there is a 
failure to comply with its orders.' 45 

74.5. Discretionary power 
N M —Beveriy v Conquistadores, Inc, App., 537 P 2d 
3015, SS KM 119, cert den. 540 P.2d 248, 88 
NM 318 

Dismissal as to discovery order proper 
N M —Beverly \ Conquistadores. Inc., App , 537 P 2d 
1015, 88 NM 119, cert den 540 P 2d 248, 88 
NM. 3IS 

The fact that persistent misconduct 
provides the basis for dismissal does 
not mean that one instance of miscon¬ 
duct may not be sufficiently extreme 
to warrant dismissal. 7420 

74.10. N M —Beverly v Conquistadores, Inc, App , 
53“ P2d 1015, 88 NM 119, cert, den 540 P2d 
248, 88 NM 318 

The court may also dismiss of its 
own motion where a party fails to pur¬ 
sue all administrative remedies. 7415 

74.15. Ill —McKenna v Board of Trustees of Univer¬ 
sity of Illinois, 414 N E 2d 123, 46 IH.Dec 401, 90 
Ill App 3d 992 

75. Colo—Smith v Bott, 472 P2d 137, 172 Colo 
301 

Fla—Jeffrey’s, Inc v Restaurants, Inc, App, 156 
So.2d 518—Reddish v. Forhnes, App., 207 So 2d 
703—Hagen v Florida Drug, Inc., App, 402 So 2d 
57 

La—Seals v L M Lewis Oil Co., App, 401 So 2d 690 
Md-x-Sargent v Lady, 224 A.2d 462, 244 Md. 552. 
NY — Maidenbaum v EUis Hospital, 364 N.YS2d 
233, 47 A D 2d 683 

Ohio—Kidd v Cincinnati Transit Co, 265 N.E2d 297, 
24 Ohio App 2d 101 

Pa.—Hohlstem v. Hohlstem, 296 A 2d 886, 223 Pa.Su- 
per 348 

No effort by defendant to dismiss 
Ill—Hogan v. Braudon, 352 N.E2d 303, 40 IU.App3d 
352 

76. Colo—Thompson v. McCormick, 335 P2d 265, 
138 Colo 434 
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80. La — Ponthieux v. Lindsay, App., 216 So 2d 407, 
affd 226 So 2d 482, 254 La. 647 

86. Colo—Thompson v. McCormick, 335 P.2d 265, 
138 Colo. 434 

Iowa—Kutrules v Suchomel, 141 NW2d 593, 258 
Iowa 1206 

Hearing necessary 

Anz—Damron v Sledge, 460 P2d 997, 105 Ariz. 151 
Fla.—Barr v Ehrlich, App., 295 So 2d 697, op. supp. 
301 So 2d 147. 

87. Ill—Carfcteadt v Kaufmann, 256 NE2d 146, 
119 Ill App 2d 322 


§ 77. Operation and Effect 
Library References 
Pretrial Procedure <&»693, 694. 

gg, Fla—Dade County Classroom Teachers’ Ass’n, 
Inc v State Bd of Ed., 269 So.2d 657 
Hancock v Piper, App, 175 So.2d 207, cert, 
discharged. Sup., 186 So 2d 489 
Iowa—CJS. black letter summary quoted la Windus v 
Great Plains Gas, 116 N W 2d 410, 415, 254 Iowa 
114. 

Neb —Fust Nat Bank of Omaha v First Cadco Corp, 
203 NW2d 770, 189 Neb 553, 8 A-LR4th 1105, 
app. after remand 217 NW2d 93, 191 Neb 678 

Date of effect of dismissal 

Ga.—Dollar v Webb, 209 SE2d 253, 132 GaApp 
811 

Denial of motion to dismiss 
Cal—Lopez v Larson, 153 CalRptr 912, 91 CA3d 
383 

NY—New York Chapter of Appalachian Mountain 
Club, Inc v Flacke, 440 NY$2d 430, 109 
Mi$c2d 514. 

Utah—Peay v Peay, 607 P.2d 841. 

Waiver 

Ill.—Faust v Michael Reese Hospital & Medical Cen¬ 
ter, 398 N E2d 287, 34 HI Dec 612, 79 Ill App 3d 
69. 

89. US— Neagle v Brooks, CAKan, 373 F2d 40 
Ark —Campbell v Codstream Fisheries, Inc., 322 
S W2d 79, 230 Ark. 284 

CaL—Archibald v Cinerama Hotels, 126 CalRptr 811, 
544 P.2d 947, 15 G3d 853 

Conn—Richards v Greyhound Lines, Inc, 295 A 2d 
57, 6 Conn Cir 643 

Fla.—Osborne v Shell Oil Co, App, 104 So 2d 670- 
Wilds v Permenter, App, 228 So.2d 408 
Ga—Hagan v Robert & Co Associates, 150 SK2d 
663, 222 Ga 469, conf. to 151 SE2d 923, 114 
GaApp 546 

Robert & Co Associates v Covil, 147 SE2d 
825, 113 GaApp 387, revd. on oth grds.. Sup, 
150 SE2d 663, 222 Ga 469, conf to, 151 SE2d 
923, 114 GaApp 546—Hicks v Oxford, 149 
SE 2d 192, 113 GaApp 593—Fulton County v 
Corporation of Presiding Bishop of Church of Jesus 
Christ of Latter Day Saints, 212 SE.2d 451, 133 
GaApp 847 

Ill.—Hutchison v Woodstock Community Unit School 
Disk No 20a 384 NE2d 382, 23 HLDec 588, 66 
Ill App 3d 307—Howard v Miller, 438 N K2d 680, 
63 Ill Dec 749, 108 IlLApp 3d 1. 

Iowa—Wederath v Brant, 287 N.W.2d 591. 

Mass.—Vergobbi v. Joseph Corman Corp., 156 N.E 2d 
414, 338 Mass. 606 

Mo —Hunt v Dallmeyer, App, 517 S W 2d 720—Pen¬ 
der v Pender, App, 634 S W Jd 244 
NY—Haflock v. State, 396 NY.S2d 486, 58 AD 2d 
67, app. dism 374 N E 2d 395,43 N Y.2d 892, 403 
N Y S 2d 498, app after remand 470 N Y S.2d 844, 
98 A D 2d 856, revd. 477 N.E 2d 1178, 64 N Y 2d 
224, 485 NYS2d 510. 

N C —Hagms v. Redevelopment Commission of 
Greensboro, 165 S E2d 490, 275 N C 90. 

Ohio—Calhoun v Supreme Court of Ohio, 399 N.E 2d 
559, 61 Ohio App 2d 1, 15 0.0.3d 13—Torres v 
Sears, Roebuck & Co, 427 NE2d 32, 68 Ohio 
App 2d 87, 22 00.3d 99 

Tenn —Sanders v Loyd, 364 S W 2d 369, 51 Tenn App 
49. 

Tex—Crofts v. Court of Civil Appeals for Eighth Su¬ 
preme Judicial Dist., 362 S.W 2d 101. 

Black v. San Antonio Exp., Qv.App., 458 
S.W.2d 100, mandamus over. 

Utah—Power Train, Inc. v. Stuver, 550 P,2d 1293 
Wis —Wisconsin's Environmental Decade, Inc v Pub¬ 
lic Service Commission, 255 N.W.2d 917, 79 
Wis.2d 161. 

As though suit had never been instituted 

La —Mitchell v Jackson, App., 250 So 2d 540 
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Cause of action against minor’s father and 
against minor held same action 
N M.—Moms v Fitzgerald, 385 P 2d 574, 73 N.M 56 
Terminates proceedings 

Conn —Osborne v Osborne, 482 A.2d 77, 2 Conn App 
635 

Or.—Lee v Brown, 505 P2d 924, 264 Or 341, cert 
den, 94 S.Ct 59, 414 US. 830, 38 LEd2d 64 

Dismissal of derivative actions 
N.Y.—Silver v Chase Manhattan Bank, 374 N Y S 2d 
8, 49 A.D.2d 851. 

Dismissal for lack of subject matter jurisdiction 
renders proceedings void 

Tex —Shepherd v. City of Austin, Civ App, 543 S W 2d 
185, err ref. no rev err 
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90, Ala.—Williams v. Continental Oil Co, 387 So 2d 
130 

Am —Peters v, M & O Const, Inc, App, 579 P 2d 72 
119 Anz. 34. 

CaL—Hill v. City and County of San Francisco, 74 
CaLRptr. 381, 268 CA2d 874. 

Conn.—Jenkins v. Ellis, 362 A.2d 831, 169 Conn 154 
Ind.—City of Hammond v. Board of Zoning Appeals, 
284 N.E.2d 119, 152 Ind App. 480—Bryant v. Lake 
County Trust CO., 284 NE2d 537, 152 Ind App 
628. 

Iowa—Werkmeistcr v. Kroneberger, 262 N.W 2d 295 
La.—Billedeaux v. Adams, App, 355 So.2d 1345, wnt 
den.. Sup., 358 So.2d 640, wnt gr. 358 So 2d 640, 
on remand 360 So 2d 637—Barnes v. Combined 
Ins. Co. of America, App 4 Or, 409 So 2d 700. 
Mich.—Thomas Industries, Inc v Wells, 270 N.W 2d 
98, 403 Mich. 466. 

N.M.—Smith v Walcott, 512 P2d 679, 85 N.M 351. 
N.Y—Jones v. Maphey, 409 N.E2d 939, 50 N.Y.2d 
971, 431 N.Y.SJd 466. 

Pa—Thompson v Cortese, 398 A-2d 1079, 41 Pa. 
Cmwlth. 174. 

Tex.—City of Abilene v. Young, Civ. App., 610 S W 2d 
816. 

Right to amend pleadings ended 

Ky.—Meredith v. Ingram, 465 S.W.2d 38. 

Dismissal with prejudice 

(2) Other matters. 

U.S.—McConnell v. Travelers Indem. Co., D.GLa, 222 
F.Supp. 979, affd, C A, 346 FJZd 219. 

Cal.—American Bankers Ins. Co, v. Avco-Lycoming 
Division, 159 CaLRptr. 70, 97 C A 3d 732 
IU.—Wallace v. Smith, 394 N R2d 665,31 IU Dec 463, 
75 IlLApp.3d 739 

Mich.—Marquette v. Village of Fowlerville, 318 N.W.2d 
618, 114 Mich.App 92. 

N.M —Marquez v. Tome Land & Imp. Co, Inc, App, 
523 P.2d 815, 86 N.M. 317 
Okl.—Goins v Fox, 332 P2d 220 
Severance 
(2) Other matters. 

NY—Metro Envelope Corp. v. Westvaco, 421 N.Y 
S.2d 366, 72 A.D.2d 695. 

Jurisdiction in ancillary proceedings relin¬ 
quished 

Minn.—Nielsen Stock and Blackburn, Ltd v. Financial 
Acceptance Corp of Minnesota, Inc, 216 N W.2d 
693, 299 Minn. 81. 

Filing of second action precluded 
Iowa—Croak v. Gateway Transp Co, Inc., 209 N W2d 
39. 

Refiling of complaint 

Ga.—Hams v. U.S. Fidelity & Guaranty Co, 216 
S.R2d 127, 134 GaApp 739. 

Pa.—Bon Homme Richard Restaurants, Inc. v Three 
Riven Bank and Trust Co, 444 A.2d 1272, 298 
Pa. Super. 454 

Dismissal without prejudice 

(2) Mo.—Miller v. Schultz, App., 614 S.W2d 11 
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91. Ga—Hagan v. Robert & Co Associates, 150 
S.E 2d 663, 222 Ga. 469, conf to 151 SE 2d 923, 
114 Ga App 546 

Robert & Co Associates v Covil, 147 SR2d 
825, 113 GaApp 387, revd on oth grds. Sup, 
150 SE2d 663, 222 Ga. 469, conf to, 151 SE2d 
623, 114 GaApp 546—Control Data Corp v 
Carley, 183 SR2d 71, 124 GaApp 62 

Ill —W B Cohan Corp. v City Properties Corp, 364 
NE2d 303, 7 III Dec. 142, 49 III App 3d 300 

NM—Smith v Walcott, 512 P.2d 679, 85 N.M 351 
Mora v Huruck, App, 672 P 2d 295, 100 N M 
466 

N Y —Sullcor Realty, Inc, v Battaghno, 365 N.Y S,2d 
952, 81 Misc2d 325 

NC—Lynch v Lynch, 274 S.E 2d 212, 302 N C 189, 
on reh. 279 SE2d 840, 303 NC. 367, stating 
Illinois law. 

Hams v. Family Medical Center, 248 S.E 2d 
768, 38 NCApp 716 

Tenn —Sanders v Loyd, 364 S,W.2d 369, 51 Tenn App 
19 

Tex —Watson v. General Motors Corp, Civ .App, 479 
S.W 2d 104 
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92. Ill —Trojan v. Marquette Nat Bank, 232 N E2d 
160, 88 Hl.App.2d 428 

Ind.—Jose v Indiana Nat. Bank of Indianapolis, 218 
N E 2d 165, 139 Ind.App 272. 

93. Ala—Bibb v Boyd, Civil app, 417 So 2d 206. 

Anz.—Klinger v Conelly, 407 P 2d 108, 2 Anz App. 

169 

Cal.—Grable v Martin, 14 CaLRptr. 275, 193 CA.2d 
241—Timberlake v. Schwank, 56 CaLRptr 799, 
248 C A 2d 708 

Fla —Crews v Dobson, 177 So 2d 202 State ex rel. 
Terminal Transport Co v Earnest, App, 262 
So 2d 469 

Ga—Jemigan v. Collier, 218 S R2d 556, 234 Ga. 837. 
Riden v. Commercial Credit Plan, 220 S.E 2d 
746, 136 Ga.App. 191—International Indem. Co v. 
Blakey, 289 S.E 2d 303, 161 Ga.App 99. 

Ill —Pratt v. Baker, 223 N.R2d 865, 79 Ill App.2d 479, 
cert den. 88 S.Ct 165, 389 U.S 874, 19 L Ed 2d 
157 

Iowa—Hosfelt v. Lacey, 160 N.W.2d 519—Gradischmg 
v Polk County, 164 N W2d 104—Bindel v. Iowa 
Mfg Co of Cedar Rapids, 197 N W.2d 552—Witt- 
man’s Estate v. Huston, 215 N.W.2d 223 

Me —MacLeod v MacLeod, 383 A 2d 39. 

Minn—Butkovich v O’Leary, 225 N.W.2d 847, 303 
Minn 535 

Mo—Skatoff v. Alfend, 411 S.W.2d 169. 

Mont —State ex rel. Equity Supply Co v Distnct Court 
of Eleventh Judicial Dist- In and For Flathead 
County, 494 P 2d 911, 159 Mont 34. 

Nev— Dubrn v. Harrell, 386 P2d 729, 79 Nev. 467. 

N.Y—Palmer v Fox, 283 N.Y.S2d 216, 28 AD 2d 
968, affd 238 NE2d 751, 22 NY 2d 667, 291 
N.Y S 2d 361 

Okl —Stubblefield v General Motors Acceptance Corp., 
619 P.2d 620 

S D —Fox v Perpetual Nat Life Ins. Co, 273 N W 2d 
166. 

Wash—Rainier Nat Bank v McCracken, 615 P.2d 
469, 26 WashApp 498. 

Dismissals with prejudice 

Anz—Jackson v Pacific Inv Co, 385 P.2d 708, 94 
Anz 416 

Fla.—Dobson v. Crews, App, 164 So.2d 252, affd. 
Sup, 177 So.2d 202 

Ga —Foundry Systems & Supply, Inc v Industry De¬ 
velopment Corp., 185 S R2d 94, 124 GaApp 589 

Ill—Van Slambrouck v Marshall Field & Co., 424 
N.R2d 679, 53 Ill Dec. 888, 98 IJlApp3d 485. 

Elder v Robins, 288 N E2d 506, 7 Ill.App.3d 
553 

Ind,—Midway Ford Truck Center, Inc. v Gilmore, 
App, 415 N.E2d 134. 

Mo.—Max v Spaeth, 349 S.W.2d 1 


Hams v Goggins, App., 363 SW.2d 717, app 
transf. to. Sup., 374 S W.2d 6 
Tex —Zimmerman v Texaco, Inc., Civ.App., 409 
S.W 2d 607, err. ref no rev. ere, Sup, 413 S.W„2d 
387. 

Necessity for due process 

(3) Other instances 

Mo—Garzee v Sauro, App., 623 SW2d 579, transf. 
to, Sup, 639 SW2d 830. 

Reason for granting 

(2) Other matters 

Fla.—Dobson v Crews, App, 164 So 2d 252, affd.. 
Sup, 177 So 2d 202 

Mich —Rose v Rose, App, 157 N.W.2d 16, 10 Mich. 
App 233. 

Nonsuit 

(5) Mere nonsuit is not final judgment. 

Fla.—Peaslee v Michalski, App, 167 So 2d 242 

(6) Nonsuit is judgment on merits unless otherwise 
directed. 

Cal.—Grable v Martin, 14 CaLRptr 275, 193 C.A.2d 
241—Paddleford v. Biscay, 99 CaLRptr. 220, 22 
C A.3d 139. 

Particular dismissals held not determination on 
merits 

(1) US—Maddock & Miller, Inc v Mayer China 
Co, D.CNY, 241 F.Supp 306, revd. on oth grds., 
C.A, 365 F.2d 98. 

Cal.—State Market of Avenal, Inc. v. Superior Court In 
and For Kings County, 342 P 2d 325, 172 CAJd 
517—Ensher v. Ensher, Alexander & Parsoom, 
Inc, 9 CalRptr 732, 187 C.A.2d 407—Oeth v. 
Mason, 56 CaLRptr 69, 247 C A2d 805. 

Fla.—Code v. Lichtblau, App, 176 So 2d 523—Miami 
Super Cold Co. v Giffin Industries, Inc, App., 178 
So 2d 604. 

Ga —Jones v. Atlanta Housing Authority, 252 S.E2d 
19, 148 GaApp 605. 

Ill —People v. Loevy, 275 N.E 2d 434, 2 HLApp 3d 407. 
Ky.—Cabe v Popham, 444 S.W.2d 910. 

Mich —Caughey v Rozycki, 177 N.W.2d 257, 22 Mich. 
App. 317—Fill v. Alexander Hamilton Life Ins. 
Co. of America, 207 NW.2d 474, 46 Mich.App. 
146. 

Okl —Hmes v. Superior Court of Okmulgee County, 
435 P 2d 149. 

Pa.—Thompson v. Cortese, 398 A.2d 1079, 41 Pa. 
Cmwlth. 174 

R. I.—Armstrong v. Armstrong, 362 A.2d 147, 117 RI. 

83. 

Tenn —Burton v Borden Foods Co., 494 S.W.2d 775 
Wis —Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 255 N.W.2d 917, 79 
Wi$.2d 161. 

(2) Ill.—Mages Sports Arenas, Inc. v. Winston Park 
Shopping Center, Inc, 251 N R2d 334, 112 BLApp.2d 
409. 

Ind.—W M Ciysler Co. v Smith, App., 377 SW.2d 
134 

N.M.—Smith v Walcott, 512 P.2d 679, 85 N.M. 351. 
NY—Bennann v. Esposito, 228 NY.S2d 18, 35 
Misc.2d 59—DeMarco v Boghossian, 236 N.Y. 
S.2d 585, 37 Misc2d 701—MarteUo v. Board of 
Ed of City of New York, 267 N.YS.2d 963, 49 
Misc.2d 551. 

Pa —Gordon-Stuart Ltd. v Allen Shops, Inc, 361 A.2d 
770, 239 Pa,Super. 35 

S. C.—Small v Mungo, 175 SE2d 802, 254 SC 438. 
Tex—Gracey v West, 422 S W.2d 913 
Dismissal fur want of prosecution 

Alaska—Samber v. Chris Berg, Inc., 394 P.2d 81. 

Ga—Tnce v. Howard, 214 SR2d 907, 234 Ga. 189. 
Iowa—Pollock v Deere and Co, 282 N.W.2d 735. 
N Y—Laffey v. City of New Yotk, 421 N.Y.S^d 350, 
72 A.D.2d 685, affd 417 N.R2d 1248, 52 N.Y.2d 
796, 436 N.Y.S.2d 707. 

Tex.—Rosso- v. Rosso, Civ App, 620 S.W.2d 802, err. 
dism. 
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Modifies Cowloa Lew Cal —Billups V Tiernaa, 90 Cal Rptr 246, 11 C A 3c 


N.Y.—Signonk v Sullivan, 274 NYS2d 639, 52 
Misc 2d 17, staling Delaware law. 

FlwUtjr sot affected by failure to assess costs 
III—Martin v. Manm, 232 N E.2d 770, 90 IlLApp 2d 
348 

Inapplicability of rule 

Ga.—Rainwater v. Va z quez, 210 SE2d 380, 133 Ga. 
App. 173, app after remand 218 SE2d 108, 135 
Ga.App. 461 

We— o s for rale 

Mich.—Appok> Land ft Development Co., Inc v. Lacht- 
man, 256 N.WJd 65, 76 Mkh.App 169 

N ec e s si t y of due process 

(1) Other matters. 

Tex.—Federal Deposit Ins. Carp v Roberson, Civ 
App., 603 S.W 2d 278. 

Unless otherwise specified 

Ala.—Textron v. Whitfield, 380 So.2d 259—Tuscaloosa 
City Bd. of Educ v, Roberts, 440 So.2d 1058 
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95. Colo.—Morehart v National Tea Co., 485 P 2d 
907, 29 CoIo.App 465. 

95.5. Ma—Hailey v Atchison, T. ft S.F. Ry Co, 
App., 579 $.W.2d 739-Squaw Creek Truck Plaza, 
Inc. v State Highway and Transp Com’n of Mis¬ 
souri, app., 636 S.W.2d 140 

CondnsiTe effect of words 

(2) Other matters. 

CaL—Easier v. Hasher, Alexander ft Barsoom, Inc, 9 
Cal Rptr. 732, 187 C A 2d 407. 

96. Cal—Wilson v ftttkk, 45 Cal.Rptr 31, 403 P 2d 
159, 63 C 2d 30. 

Taliaferro v. Riddle, 334 P.2d 950, 167 CA.2d 
567 

Fla.—Hancock v Piper, 186 So 2d 489. Rowe v. Silver, 
App, 166 So.2d 238. 

Ga.—City of Chambke v Village of North Atlanta, 123 
S.E2d 663, 217 Ga. 517 
Cowl v. StanseU, 147 S.E2d 479, 113 Ga.App 
179. 

IE—Wefland Tool ft Mfg Co v Whitney, 251 N E2d 
242, 44 HL2d 105 

La.—Pounds v. Yancy, App, 224 So.2d 1, writ ref 227 
So.2d 145, 254 La. 810. 

Mo.—Scott v. Gibbons, App., 611 S W.2d 387—Pender 
v. Pender, App., 634 SW.2d 244. 

Nev.—Linn v. Stamen, 488 P.2d 347, 87 Neb. 402. 
N.Y.—Mmtzer v. Carl M. Lodi, Rhoades ft Co., 197 
NY-SJd 54, 10 A-D2d 27, rearg. and app den 
202 N.YA2d 202, 10 A-D-2d 911. 

Or.—In re Mater’s Estate, 368 P.2d 327, 229 Or. 618- 
Brown v. Medo Land Creamery Co., 403 P.2d 383, 
240 Or. 625. 

Dfraf—Is without prejudice 

(6) Ark.—Ohver v Milter, 396 S.W 2d 288, 239 Aik. 
1043. 

(7) Other matters. 

Anz.—Union Interchange, Inc. v. Van Aalsborg, 432 
?2d 589, 102 Ariz. 461. 

Edgar v. Gannett, 456 PJ2d 944,10 Anz.App 98. 
Cola—Love v. Rocky Mountain Kennd dub, 514 P 2d 
336, 33 GokxApp. 4. 

Fla.—Corbett v. Eastern Air Lines, Inc,, App., 166 
Sa2d 196. 

Ma— VaDey Farm Dairy Co. v. Horstraocr, 420 
SwW^d 314. 

N.M.—Caster v. Board of Ed. of Albuquerque, 527 P.2d 
1217, 86 N.M. 779—Watkins v. Local School Bd. 
of Lot Alamos Schools, 540 P.2d 206, 88 N.M. 276. 

(2) Other matters. 

Ga.—Kraft v. Forest Falk Realty ft Ins. Co., 142 
S.E2d 402, 111 GaJVpp. 621. 

I—dtaamiof new actk» 


IE —Par*s v C.:> cf Ch.cagc. 199 N E Id 832. 52 
III App 2d I9C 

Iowa—Pol jock % Deere and Cc, 282 \W2a 735 
Mich —Spaccarotelh v Ferdifear, 239 V % 2d 75C. 67 
MichApp 29 

Nev —L-ghtfcouse v Great Western Land ft Cattle 
Corp, 493 P 2d 296, £8 Nev 55 
N.Y—Bermann v Esposito, 228 NYS2d 18, 35 
Misc2d 59—Lewis v Bcrg-Warner Corp, 315 
N Y S 2d 56, 64 Misc 2d 454, case remitted 314 
N Y S 2d 566, 35 A D 2d 722, app after remand 
325 N Y S 2d 314, 37 A D 2d 609 

Dismissal without notice as without prejudice 
Mo —W M Ciysler Co. v Smith, App, 377 SW2d 
134 

Not adjudication of merits of dismissed cause 

Tex—Crofts v Court of Civil Appeals for Eighth Su¬ 
preme Judicial, Dist, 362 S W 2d 101—Matter of J 
A L, Civ App, 608 S W 2d 819 

Time limit for filing suit 

Tenn —Pajne v Matthews, App, 633 S W 2d 494 

Amended complaint 

Fla.—Wilson v. Clark, App 1 Dist, 414 So 2d 526 

Dismissal by operation of law 

Ga.—Couch v Wallace, 292 S E 2d 405, 249 Ga 568 

Not res judicata 

N Y — Deacon's Bench, Inc v Hoffman, 3 Dept, 477 
NYS.2d 447, 101 AD 2d 971 

Once a party has been dismissed 
from a case, he may only be brought 
back in upon new process, 965 

96.5. Fla—Seyo v Futura Realty, Inc, 269 So 2d 
738 
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97. Dismissal as to all counts 

Cal—Johnson v Ford Motor Co, 88 Cal Rptr 221, 9 
C A.3d 304, app. dism., cert, den 91 S.Ct. 367, 400 
US. 962, 27 L Ed 2d 381, reh den 91 SCt. 865, 
401 US. 926, 27 L Ed 2d 831. 

98. Cal —American Bankers Ins Co v Avco-Lycom¬ 
ing Division, 159 Cal Rptr 70, 97 CA.3d 732 

Fla.—El Mundo Supermarket, Inc. v. Misbelsa Super¬ 
market, Inc, App., 388 So 2d 324 
NY—Virgiho v Ketchum, 281 N.YS.2d 376, 54 
Misc 2d 111. 

N C —Stanback v Stanback, 254 S.E 2d 611, 297 N C 
181. 

Wash.—Firchau v Gaxkill, 558 P.2d 194, 88 Washed 
109 

Time jurisdiction lost 

Mo.—State ex rel Schweitzer v Greene, 438 SW2d 
229 

Oral grant of motion 

Hawaii—Ellis v. Crockett, 451 P 2d 814, 51 Haw. 45, 
86. 

99. N.Y —Virgillio v. Ketchum, 281 N Y S.2d 376, 54 
Misc 2d 111 

4. Ill—Edgar County Bank ft Trust Co v Pans 
Hospital Inc., 312 NE2d 259, 57 flI2d 298 
Ind—WJ and M S Vesey v Hillman, 198 NE2d 
233, 139 Ind-App. 363. 

Mo.—Hailey v Atchison, T ft S F. Ry Co, App, 579 
SW.2d 739 

N.Y—Fleischer v Uccelim, 365 N.YS.2d 722, 81 
Misc.2d 22. 

Or.—Jenks Hatchery, Inc. v Elliott, 448 P.2d 370, 252 
Or 25. 

EI.—Hamgan v Mason ft Wmograd, Inc., 397 A.2d 
514, 121 R.I. 209 

Utah—Federal Deposit Ins. Corp. v, Bismarck Inv 
Corp., 547 P.2d 212 

W.Va.—Thornton v. Charleston Area Medical Center, 
213 S.E2d 102, 158 W.Va. 504 


Class action 

Wis—O’Leary v Board of Directors, Howard Young 
Medical Center, Inc, App, 278 N W 2d 217, 89 
*is2d 156 

Dismissal of derivative actions 
NY— ParkofT v General Telephone ft Electronics 
Corp, 425 NE2d 820, 53 N Y2d 412, 442 N.Y 
S 2d 432 

5. Cal —Mundt v Alta Bates Hospital 35 CaLRptr 
848, 223 C A 2d 413 

N Y -Rosen v City of New York, 221 N YS.2d 791 
N D—Phillips-Van Heusen Corp v Shark Bros, Inc, 
289 NW2d 216 

Pa—Alessandro v State, Farm Mat. Auto Ins Co, 
409 A 2d 347, 487 Pa. 274 

Brin gin g in unnecessary party as defendant to 
counterclaim held unauthorized 
N.Y—Zabmkie v Zoloto, 240 N.YS.2d 237, 19 
A D 2d 530 
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6. Fla—Osborne v Shell, Oil Co, App, 104 So.2d 

670 

Ga.—Marriott Hotels of Atlanta, Inc. v Heart of Atlan¬ 
ta Motel, Inc, 137 S E2d 627, 220 Ga. 196. 

HI—Country Mut. Ins. Co v Regent Homes Corp, 
380 N E 2d 516, 20 ID Dec. 538, 64 Ill App 3d 666 
NM—Brown v. Davis, 396 P2d 594, 74 N.M 610 

Order of dismissal entered as to all 
defendants is inapplicable as to defend¬ 
ants who had previously been dis¬ 
missed. 83 

8.5. Cal—Clinton v. Joshua Hendy Corp, 52 Cal 
Rptr 875, 244 C.A2d 183 

9. Ill —Rogowski v Nelson, 262 N.E2d 174, 126 
Ill App 2d 452—Hansel v Chicago Transit Au¬ 
thority, 270 N E 2d 553, 132 Ill App.2d 402. 
Ohio—Transcon Builders, Inc v City of Lorain, 359 
NE2d 715, 49 Ohio App 2d 145, 3 OO 3d 196 

Order subject to revision 

Minn — Buchraan Plumbing Co v Regents of Universi¬ 
ty of Minn, 196 N.W.2d 629, 293 Minn 437 

Neglegence 

Alaska—Bevins v Ballard,, 655 P 2d 757 
12. U S.—City of New Orleans v U S, C.A La., 371 
F 2d 21, cert den 87 S.Q 2076, 387 U.S 944, 18 
L.Ed,2d 1330, reh. den. 88 S a 19. 

Ill —Athletic Ass’n of University of El v Crawford, 
192 N.E2d 556, 43 Ill App 2d 52. 

In Georgia 

(4) Ga.—Passmore v. Truman ft Smith Institute, 
Inc, 159 S.E2d 92, 116 Ga App. 803 
(6) Ga.—Wilson v City of Atlanta, 120 S E2d 633, 
103 Ga-App. 820 
(9) Other statements. 

Ga.—Myers v. Moms, 168 SE.2d 152, 225 Ga 314 

page 488 

14. Ala.—Taylor Coal Co, Inc v Pearson, 380 So 2d 
779 

Cal —Douglas v. Douglas, 330 P.2d 655, 164 C A.2d 
225. 

15. Ga.—McClelland v Alexander, 161 SE2d 397, 
117 Ga.App. 663 

Mich —Cooper v. Jefferson Inv. Co., 262 N.W.2d 650, 
402 Mich 294 

N.Y —Brooks v. Chemical Iranian Tank Lines, Inc, 
422 N.Y.S 2d 695, 71 A.D.2d 405—Brennan v. 
Mead, 423 N.Y S 2d 678, 73 A.D 2d 926, 

Cross claim against codefendant 
Hawaii—Land v. Highway Const Co, Ltd, 645 P.2(L 
295, 64 Haw 545. 

Hearing and determination of counterclaim not 
precluded 

Mass—New England Merchants Nat. Bank of Boston 
v Kann, 294 N.E2d 390, 363 Mass. 425. 


(2) Other statements. 
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Pa —Bamyak v Headwaters Const Co, 192 A 2d 342, 
411 Pa. 350 

16. Cal —Electronic Equipment Exp., Inc v Donald 
H. Seiler & Co, 176 Cal Rptr 239, 122 C A 3d 
834 

Hawaii—Myers v Cohen, 688 P2d 1145 
Tex.— Murphy v Stigall, Civ App., 352 S W 2d 918, err 
ref 

17. N C —'Williamson v Varner, 114 S E 2d 92, 252 
N.C 446. 

Determination may bar subsequent assertion of 
plaintiffs claim 

Tex—’rewell v Tewell, Civ App, 599 S.W2d 351, err 
ref. no rev err. 

Under some rules, a defendant has 
the right to proceed with any counter¬ 
claim filed after termination of plain¬ 
tiffs action by a nonsuit or discontin¬ 
uance. 175 

17.5. DL—.Alberts v Gecht, 236 N E.2d 279, 92 HI 
App. 298 

Pa —Bamyak v Headwaters Const Co, 192 A 2d 342, 
411 Pa 350 

Notice and hearing on counterclaim required 
FTa.—Stern v Commercial Const Corp., App., 268 
So 2d 549 

IS. Fla.—Johns v. Puca, App, 143 So 2d 568. 

Ill.—Highway Industries, Inc. v. Trailer Leasing Co, 
363 NR2d 60, 6 III.Dec 531, 48 III App.3d 235. 
NM—Sentry Ins Co v. Gallegos, 531 P2d 1222, 87 
N.M. 249, cert. den. 531 P2d 1212, 87 NM 239. 
NY—Lmdberg v Griffin, 428 N.YS.2d 719, 76 
AJD.2d 883. 

§ 78. Setting Aside Dismissal or 
Nonsuit and Reinstatement 
of Cause 

Library References 
Pretrial Procedure <®=>696. 
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20.50. Cal—Bergloff v Reynolds, 5 Cal Rptr 461, 
181 C.A2d 349—Daley v Butte County, 38 Cal 
Rptr. 693, 227 C A 2d 380-Eddmgs v White, 40 
CaLRptr. 453, 229 C A.2d 579—Brown v. Superi¬ 
or Court In and For City and County of San 
Francisco, 86 CaLRptr 670, 7 CA 3d 366. 

Conn.—Jaquith v. Revson, 270 A.2d 559, 159 Conn 
427. 
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292. 
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Yellow Cab Co., 268 N.E2d 254, 131 Ill App 2d 

449. 

Ind.—State ex rel. Peoples Nat. Bank & Trust Co. of 
Washington v. Dubois Circuit Court, 234 N.E.2d 
859, 250 Ind. 38. 

Kan.—-Meehan v. Adams Enterprises, Inc., 507 P2d 
849, 211 Kan. 353. 
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Md. 173. 
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Pa—Sloan v Kroft, 40 West 55 —Smola v Trafford 
Borough, 40 West 199—Hays v Chamesky, 44 
West 53 

Order sufficiently specific to open judgment 
Wis —Buckley v Park Bldg. Corp, 134 N W 2d 666, 27 
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Dismissals subject to reinstatement 
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Tex—Texas State Bd of Examiners in Optometry v 
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Rule construed 
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W Va.—Brent v. Board of Trustees of Davis and Elkins 
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Reasonable cause 

Conn.—Osborne v. Osborne, 482 A.2d 77, 2 ConnApp 
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“Good cause” construed 
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Heinrich, 205 N.YS.2d 921, 11 A.D.2d 1026. 
N.D.—National Farmers Union Property A Cas Co. v 
Schmidt, 219 N.W 2d 111. 

Pa.—Brigham v Eglin’s of Philadelphia, Inc., 176 A2d 
404, 406 Pa. 99. 

Johnson v. Mulhall, 326 A 2d 439,230 Pa-Super. 
183. 

Tex.—Moss v State, Gv App, 361 S.W.2d 408—Bol¬ 
ton’s Estate v. Coats, Gv.App, 608 $W.2d 722, 
err. ref. no rev. err. 

W.Va.—Snyder v. Husks,, 294 S.R2d 83. 

27. Ky.-McCallum v. Harris, 379 S.W.2d 438. 
N.Y.—Earl v Lawrence, 315 S.YSM 979, 35 AD 2d 

807. 

27.5. CaL—Bergloff v. Reynolds, 5 CaLRptr. 461,181 
CA2d 349. 

N.Y.—:Rubin v. Kearney, 192 N.Y.S.2d 393, 19 M»c.2d 
855. 
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27.101 Fla.—Adams Engineering Co v Gaatiucuon 
Products Corp., 156 So 2d 497, on remand, App, 
158 So.2d 559 

low*—Wotmaster v Kroneberger, 262 N W 2d 295 

Mistake or acddent 

Ark.—Cnttenden County v Williford, 675 S W 2d 631, 
283 Ark. 289, supplemented 679 SW2d ’95, 283 
Aik. 289 

Conn.—Osborne v Osborne, 482 A.2d 77, 2 Conn App 
635 

27.15. IH—Parkinson v Hill, 214 N.E 2d 34", 66 
Hl.App.2d 405 

N. Y —John T, Brady A Co, Inc. v City of New York, 
429 N.Y.S.2d 530, 104 Misc2d 773 
Lack of prejudice alone insufficient 
Anz—Wnght v. Sears, Roebuck & Co, 569 P2d 821, 
116 Anz. 391 

28. Anz.—Arnold v. Van Ornum, 417 P 2d 723, 4 
Anz.App. 89 

Fla.—Adams Engineering Co v Construction Products 
Corp., 156 So.2d 497, 275 Ala 392 
HI.—KJehm v. Chicago Title A Trust Co, 292 NE.2d 
451, 9 HI App, 3d 498 

Mm.—Mississippi Rice Growers Ass’n (A. A L) v. 
Pijgott, 191 So 2d 399 

Ma—CJ2SL cited fat Forester v Roddy, 418 S W 2d 67, 
70. 

Pa.—Mazer v. Sargent Elec Co, 180 A 2d 63, 407 Pa. 
169. 

Tex.—Lmvilk v. Commercial Ins. Co of Newark, N'J., 
Civ App., 462 S.W.2d 70 

Discretion held abused 

N.Y —Litwin v. Grand, Cent Apartments Inc, 221 
N.Y^2d 562, 14 AD 2d 913, app. dism 182 
N.E.2d 404, 11 N.Y 2d 877, 227 N.Y.S.2d 915- 
Town A Country House A Home Service, Inc. v 
Newbay, 223 N.Y.S.2d 65, 15 AD 2d 573—Pisa- 
turo v. McCloud, 271 N.Y.S.2d 94, 26 AD 2d 
610—Evans v. Kompmski, 280 NY.S.2d 596, 28 
AD 2d 635—Owczarkowski v. Pawbcki, 316 N Y 
S.2d 688, 35 AD.2d 773 

Discretion held not abused 

Ala.—Douglass v. Capital City Church of Nazarene, 
443 SoJd 917. 

Fla.—Young v. Pyle, App, 193 So 2d 659—Landfieki v. 

Sherman, App, 201 So.2d 819. 

Ga.—Coker v. Kent, 149 SE2d 665, 222 Ga. 318 
Ky.—Averitte v. Hutchinson, 420"S.W.2d 581. 

Mass.—Amato v. Draymore, 283 N.E.2d 837, 362 
Mass. 17. 

Mfch.—Prine v. Hatfidd, 145 N.W 2d 809,5 Mkh App 
57—Hanoah v. Nick, 184 NWid 570, 28 Mich 
App. 383. 

N.Y.— Plreati v. City of New York, 241 N YJS.2d 2a 19 
AJDJd 623. motion dism. 193 N.E2d 897, 13 
N.Y.2d 928, 244 N.YE2d 74. 

Or.—Johnson v. Cctambia-Hudson Lumber Co., 406 
PJd 79a 241 Or. 487. 

Pa.—Brigham v. Egfr’a of Plriladdphia, Inc., 176 A2d 
404* 406 F*. 99. 
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32. CU.—Sen Fnscaco Lathing. lac. v. Superior 
Court In and For CSty and County of San Francis¬ 
co, 76 CaLRptr. 304* 271 CA2d 78. 

32*5. CaL—Transit Ads, Inc. v. Tanner Motor Livery, 
limited, 75 CaLRptr. 848, 270 CA 2d 275. 

N.Y.—UnderiuD v. Auburndak Motor Service, Inc., 
196 MYS.24 723. 

When a subsequent trial court is not 
overruling a previous denial of a mo¬ 
tion to open a judgment by a prior trial 
court* but is acting upon information 
not presented to the prior trial court* 
the subsequent trial court has authori¬ 
ty to open a nonsuit 35 * 5 

35.5. Goon.—Giodrido v. Wharf Realty, Inc., 474 
A2d 787, 193 Goon. 28. 


36. Fa-Engiisn v Hecht, App, 189 So 2d 366 

37. V V —Mart,- * Leonard Motor-El Paso, 4C2 
P 2d ^54 "’5 N M 219—Beyer v Montcya, 4C2 
P 2d 960, Tf N M 22S 
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38. Plaintiff 

(2) Other matters 

N Y —Slaughter v Francis. 262 N Y S 2d 513, 4 7 
Misc.2a 42! 

§ 79. -Time for Setting Aside 

and Reinstatement 

Library References 
Pretrial Procedure <M596, 698. 

39.50. Cole—Love v Rocky Mountain Kennel Club, 
514 P 2d 336, 33 Colo App 4 
Del— Schremp v Marvel, 405 A 2d 119 
Fla —Wuds v Permenter, App, 228 So 2d 408—Curry 
Corp v Greenfield, App , 235 So 2d 49 
Ga —Vaughan v Car Tapes, Inc, 2P S E 2d 436, 135 
Ga App 17S 

Ill —Athletic Ass’n of University of Ill v Crawford, 
192 NE2d 556, 43 Ill App 2d 52—Underwood v 
Yellow Cab Co, App, 268 NE2d 254, 131 Ill 
App 2d 449—Watts \ Medusa Portland Cement 
Co, 268 N E 2d 721, 132 III App 2d 227—Russow 
v Bobola, 277 N E 2d 769, 2 III App.3d 837. 

Iowa—Werkmeister v Kroneberger, 262 N W 2d 295 
Ky—Nall v Woolfolk, 451 S W 2d 389 
La.—Crescent Welding Supply Co v Patterson A Years 
Steel Co, App, 243 So 2d 103 
Mich.—Lud v Sammons, 216 NW2d 778, 391 Mich 
416 

Flack v Waite, 170 NW2d 922, 18 Mich App 
339 

Mo —Bmdley v Metropolitan Life Ins Co , 335 S W 2d 
64, cert den 81 SCt 274, 364 US 911, 5 L.Ed2d 
226 

N.Y —Miot v JoCarl Realty Corp, 246 N Y S.2d 542, 
20 AD 2d 664—Altman v. Stichman, 296 NY 
S2d 872, 31 AD.2d 741—Adamson v Sflvestrelli, 
309 N.Y S 2d 541, 34 A D 2d 633 
Mazi v Central New York Wire Corp., 180 
N Y.S 2d 433, 15 Misc2d 248, app dism. condi¬ 
tionally 193 N Y.S 2d 632, 9 A.D2d 636, app 
dism 196 N Y S 2d 633, 10 A D 2d 598—Da Rin 
v Cardone, 219 N.Y.S.2d 650, 28 Misc2d 511 
Pa.—Thom v Borough of Clearfield, 218 A 2d 298, 420 
Pa. 584 

Budget Charge Accounts, Inc v Mullaney, Com 
PI, 47 Del 77, affd 144 A 2d 438, 187 Pa Super 
190—White v Alston, 331 A 2d 765, 231 Pa Super 
438—Stawiarski v Hall, 445 A 2d 1302, 300 Pa Su¬ 
per 67 

Tex—General Motors Corp., Chevrolet Division v 
Lane, 496 SW 2d 533. 

Stuart v City of Houston, Civ App, 419 S W 2d 
702, err ref. no rev err—Boyd v Gillman Film 
Corp, Civ App, 447 S W 2d 759, err ref. no rev. 
err 

Va.—Prohm v Anderson, 255 S E.2d 491, 220 Va 74. 
W.Va.— CJS. cited in Arlan’s Dept. Store of Hunting- 
ton v. Conaty, 253 SE.2d 522, 525. 

Reinstatement held improper 

Iowa—Psotka v Broclaney, 260 N W 2d 413. 

N Y.—Nystrom v National Airlines, Inc, 246 N Y S 2d 
882, 20 A D 2d 665, app dism. 204 N R2d 196, 15 
NY 2d 639, 255 N.Y S 2d 863—Gamerov v. Cu- 
nard SS Co, 312 N.YS2d 698, 34 AD.2d 824 

Expiration of time for appeal 
Pa —Love v Temple University, 220 A 2d 838, 422 Pa. 
30 

40. Ga.—Hicks v Oxford, 149 S.E.2d 192, 113 Ga. 
App. 593 

Miss—Mississippi Rice Growers Ass’n (A A L) v Pi- 
gott, 191 So 2d 399 

Mo —State ex rel Ballew v Hawkins, App., 361 S W.2d 
852. 
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N C —Musgravc v Mutual Sav A Loan Ass’n, 168 
S Eld 497, 5 NCApp 439 

Discretionary power 

(2} Other statements. 

m—McKee v Standard Cartage Co., 180 NE2d 739, 
34 niApp2d 151 

42. La.—Building Engineering Services Co, Inc v. 
State, App 4 Cir, 441 So 2d 417 
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43. Ga.—Askren v Allen, 208 SE2d 165, 132 Ga. 
App 292 

III.— Pape v Department of Revenue, 240 N.E 2d 621, 
40 IU.2d 442 

Tex—Johnson Radiological Group v Medina, Civ 
App. 566 SW.2d 117, err dism 

44. Fla,—Waiswilos v Feacher, App, 370 So 2d 1250 
Mo-Rowe v. Miller, App., 573 S W2d 145 

N.Y —Dezio v Saint Anthony Di Padova Benev Ass’n 
of South Side Jamaica, Inc, 200 N Y S 2d 167, 20 
Misc2d 939—Murphy v Solomon, 212 N.Y.S.2d 
790, 28 Misc,2d 157 

Or—Ebd v Boly, 481 P.2d 620, 258 Or 308 
Judgment of non prosequitur 
(1) Pa—Mazer v Sargent Elec Co, 180 A 2d 63, 
407 Pa. 169 

Plaintiff held not guilty of laches 
III —Lingerman v Elgin, J & E Ry Co, 163 NE.2d 
854, 24 HI App 2d 1. 

Equitable doctrine of laches inapplicable 
HI —Mehr v Dunbar Builders Corp, 289 N E.2d 25, 7 
IlLApp 3d 881 
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45.5. Ga—Green v Blankmship, 113 S.E2d 503, 101 
Ga.App 257, cert dism 115 S E 2d 336, 216 Ga 
167 

Three terms after entry of dismissal 
W Va —Brent v Board of Trustees of Davis and Elkins 
College, 311 SE.2d 153 

46. Fla.—Redly v. Fuss, App, 170 So 2d 475 
Ill-Gall v Flash Cab Co., 241 N.E2d 673, 100 Ill 
App 2d 64 

N.Y.—General Staple Co, Inc. v Amtromcs, Inc, 439 
NYS2d 166, 81 AD 2d 877 
Pa.—Scott v Pennar, 9 Bucks 282. 

Tex—Barrett v Mantooth, Civ.App., 554 SW.2d 799, 
err ref no rev. err 

Particular times held proper for moving rein¬ 
statement 

(1) Ill—Jones v Healy, 422 N.E 2d 904, 52 Ill.Dcc 
695, 97 IH App.3d 255 
(3) Other times 

Ga—Brewer v Thompson, 217 S.E.2d 395, 135 Ga 
App 70 

Wis —Menard v Jiffy Self-Service Dry Cleaning, Inc, 
174 N W.2d 493, 46 Wis 2d 142. 

Reasonable time 

Anz —Black v Greer, 498 P.2d 225, 17 Anz.App 383 
Cal.—Bergloff v Reynolds, 5 CaIRptr 461, 181 CA.2d 
349 

Mass—Amato v Draymore, 283 NE2d 837, 362 
Mass 17 

Or —Moiphet v Morphet, 502 P 2d 255 

Statute inapplicable 

Mo—Salle for Use and Benefit of Mandel v. Holland 
Furnace Co, 337 S.W.2d 87 

Diligence exercised 

III —Washington Mfg. Co v American Uniform Rental 
Co, 218 N.R2d 499, 73 Ill App.2d 49 

Time from signing of judgment 
Tex —Fourticq v Fannin Bank, Civ App, 461 S.W.2d 
251, err. ref no rev. err 

Exercise of due diligence not shown 
Ill,—Manushaw v Checker Taxi Co, Inc., 315 N R2d 
665, 21 IllApp.3d 887 



27 CJS 165 


Filed within prescribed time, but motion not 
timely 

Tex.—Hensley v. Amber Sky, Inc., App, 624 S W 2d 
774 

Jurisdiction to reinstate sustained 

N M.—Mora v Hunick, App, 672 P 2d 295, 100 N M. 
466 

463. Conn.—Snow v Calise, 392 A.2d 440, 174 
Conn 567 

Mo.—Hunter v Schwertfeger, App., 407 S W.2d 606 

47. Ala.—Bibb v. Boyd, Civ.app., 417 So 2d 206. 
Anz.—Jackson v Pacific Inv Co., 385 P2d 708, 94 

Anz. 416 

FI*.—Larybar, Inc. v. City of Miami Beach, App, 208 
So 2d 129—Wilds v. Permenter, App, 228 So 2d 
408 

Ga.—Roark v. Northeast Sales Distributing Co, 183 
S.K2d 83, 124 Ga.App 10 

Idaho—Beckman v. Beckman, 401 P 2d 810, 88 Idaho 
522. 

Ill—Watts v Medusa Portland Cement Co, 268 
N.E 2d 721, 132 HI App 2d 227. 

Iowa—Koss v City of Cedar Rapids, 300 N.W 2d 153, 
clarified by 365 NW 2d 26 
Mass.—Mede v Colbert, 172 NE2d 700, 342 Mass 
166 

Mich—Del Prado Motel, Inc. v Charles J, Rogers, 
Inc., 165 NW.2d 921, 14 Mich.App 728—Lind¬ 
sey v. Raymond, 192 N.W.2d 66, 34 Mich App 
656 

Mo—Rowe v. Miller, App., 573 S.W.2d 145 
N Y.—Weg v. Highland TeL Co., 297 N.Y S 2d 842, 31 
A.D.2d 897 

ILL—Home Ins Co v Sormanti Realty Corp, 229 
A.2d 296, 102 R.I 187. 

Tex.—Hancock v Gathnght, Civ.App, 451 S W 2d 591 
—Riley v. Mead, Civ.App., 531 S W2d 670. 

No notice of entry of dismissal 

Ky.—Com. Dept, of Highways v Hatcher, 386 S W.2d 
262 

Judgment of improperly reinstated case void 
Tex.—Romack v. Champions Bank, Civ.App., 610 
S.W.2d 184, err ref. no rev. err 

Interlocutory appeal does not toll statutory pe¬ 
riod 

Iowa—Koss v City of Cedar Rapids, 300 N.W.2d 153 
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48. Dl.—Halter v. Schroreck, 216 N.E2d 278, 69 
Dl.App.2d 104. 

Ind.—State ex reL Janesville Auto Transport Co v 
Superior Court of Porter County, 387 N.E2d 1330, 
270 Ind. 585. 

Mich.—Pnne v. Hatfield, 145 N.W.2d 809, 5 Mich App 
57—Belt v. Davis & Randall Inc., 233 NW.2d 
268, 62 Mich.App. 315. 

N Y.—Miot v. JoCarl Realty Corp, 246 N.Y S.2d 542, 
20 A.D.2d 664. 

Imberman v. Alexander, 176 N.Y.S.2d 881, 12 
Misc.2d 630. 

Pa.—Corcoran v. Florentine 419 A.2d 759, 277 Pa.Su- 
per. 256. 

Extraordinary motion for new trial 

(2) Ga.—Curtis v. Lindsey, 147 S.E.2d 618, 113 Ga. 
App. 125, after remand, 151 S.E2d 842, 114 Ga.App. 

449. 

Vacation of order proper under court rule 

D.C.—Mayo v. Ford, App. 191 A.2d 603. 

Standard of dOigence 

D.C—Railway Exp. Agency, Inc. v. Hill, App., 250 
AJ2& 923. 

Dbmfcml without notice held “irregularity" 
Md.—Mutual Ben. Soc. of Baltimore, Inc. v. Haywood, 
263 A~2d 868, 257 Md. 538. 

Notice of entry of order not given 

(1) Where nofice of entry of order involuntarily dis¬ 
missing action for failure to prosecute has not been 
given as required by procedural rule, court may consider 
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motion for reinstatement after expiration erf time stated 
m rule 

W Va—Brent v Board of Trustees of Davis and Elions 
College, 311 SE2d 153. 

(2) However, not every dismissal order entered with¬ 
out notice automatically entitles aggrieved party to rein¬ 
statement, as good cause must still be established to 
explain delay 

W Va —Brent v Board of Trustees of Davis and Elkins 
College, 311 SE2d 153. 

49. W Va.—Arlan’s Dept. Store of Huntington, Inc v 
Conaty, 253 S E 2d 522 

54.10. Cal—Sousa v Capital Co, 34 CalRptr 71, 
220 C A.2d 744 

Ill—Watts v. Medusa Portland Cement Co, 268 
N E2d 721, 132 Dl.ARp.2d 227 
54.15. Ind—Slagle v Valenziano, 188 N,E2d 286, 
134 Ind App. 360 

§ 80. -Notice of Motion 

Library References 
Pretrial Procedure <$=>696. 
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57. ni —Trojan v. Marquette Nat. Bank, 232 N E.2d 
160, 88 DlApp2d 428—Gall v Flash Cab Co, 
241 N.E 2d 673, 100 Dl App 2d 64 
Miss —Mississippi Race Growers Ass’a (A.A L ) v. Pi- 
gott, 191 So 2d 399. 

Wis —Znmsek v. American Auto Ins Co, 98 N W,2d 
383, 8 Wis2d 1. 

Notice not required to non-party 
N D —National Farmers Union Property & Cas Co. v 
Schmidt, 219 NW.2d 111 

59. Fla—Curry Corp v Greenfield, App, 235 So.2d 
49 

Ill—Davis v City of Chicago, 301 NE2d 35, 13 
IIlApp.3d 160, affd 322 N E.2d 29, 59 Dl 2d 439 
La.—Simmons v Dixon, App, 306 So 2d 67 
N Y.—Joffe v Rubenstein, 294 N.Y.S2d 1, 30 A.D.2d 
949, app dism. 247 N.E2d 279, 23 N.Y 2d 1009, 
299 N.Y S 2d 449, and 269 N.E2d 411, 28 N.Y.2d 
711, 320 N Y.S.2d 753. 

Ohio—Motor Ins. Corp. v Burns, 265 N E2d 560, 24 
Ohio App 2d 162. 

W.Va.—Arlan’s Dept Store of Huntington, Inc v Co¬ 
naty, 253 S.E2d 522 

Statute held applicable 

Cal —Bergloffv. Reynolds, 5 CalRptr. 461, 181 C.A.2d 
349 

Notice held sufficient 

Cal—Bergloffv. Reynolds, 5 Cal Rptr 461, 181 CA.2d 
349. 

Dl —Old Rose Distributing Co. v. Kallas, 303 N E.2d 
206, 14 HLApp.3d 740 

Notice not timely 

DL—VTahakis v. Parker, 278 N.E2d 523, 3 DlApp.3d 
126. 

61. N G—Hagrns v Redevelopment Commission of 
Greensboro, 165 SE.2d 490, 275 N.C 90 

§ 81. -Grounds 

Library References 
Pretrial Procedure <s»696. 

61.50, N.Y.—Miot v JoCarl Realty Corp., 244 N.Y 
S.2d 721, 19 A.D.2d 889, am. on oth. grds. 246 
N.Y.S 2d 542, 20 A.D.2d 664. 

Tex.—Langford v. Douglas, Civ.App, 359 S.W.2d 951. 
61.60. N.Y.—Farber v. Finkd, 315 N.Y E2d 699, 35 
A.D.2d 802. 

Diligence shown to overcome dismissal for delay 

Md.—Cooney v. Board of County Com’rs of Carroll 
County, 318 A^d 231, 21 MdApp. 57. 

62. Ga.—Kraft v. Forest Park Realty A Ins. Co., 142 
S.E,2d 402, 111 Ga.App 621—Cooper v. Brock, 
161 S.E2d 75, 117 Ga.App. 501. 


Ill—Dienthal v Branovacki, 320 N E2d 177, 23 HI. 
App.3d 726 

Mich —Trammell v Beard, 188 N W 2d 646, 32 Mich 
App 252. 

NY—Buckley v St Bernard’s School, 281 NY.S2d 
203, 28 A D 2d 701—Pan Am. Trade Development 
Corp v Black Diamond SS. Corp, 281 N.Y.S.2d 
632, 28 A D.2d 841 

Young v Witherspoon, 230 N.Y.S.2d 763, 35 
Mtsc.2d 737, affd 238 N.Y.S 2d 664, 18 AD 2d 
1055—Plump v. Harth, 276 N.Y S 2d 929, 52 
Misc.2d 787 

Tex—Rizk v Mayad, 603 S.W.2d 773 
Dismissal granted without notice 
HI—Sunderland v. Future Investments, Inc., 256 
N E 2d 667,120 Dl App 2d 361—Motder v. Spring- 
field Speedway, Inc, 269 N.E 2d 346, 131 Dl 
App 2d 904—Martin v. Kargman, 273 N E2d 677, 
133 Ill App 2d 545—Loehde v Loyola University, 
297 N E 2d 661, 11 UlApp 3d 827 
Iowa—Seela v Haye, 128 NW2d 279, 256 Iowa 606. 
Mich.—Belt v. Davis & Randall, Inc., 233 N.W.2d 268, 
62 Mich App. 315—Laidler v National Bank of 
Detroit, 348 N W.2d 42, 133 Micb.App 85. 
Joinder of necessary party 
N D —National Fanners Union Property & Cas. Co. v. 
Schmidt, 219 NW2d 111. 
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63. Ill—Wmdmon v. Banks, 335 N.E2d 116, 31 IE 
App 3d 870 

N Y —Giordano v St Clare’s Hospital, 262 N.Y.S.2d 
61,24 A D 2d 568—McNamara v. Hutchinson, 304 
N Y.S 2d 790, 33 A.D.2d 26—Cotteral v City of 
New Rochelle, 307 N Y.S.2d 568, 33 A.D 2d 791— 
Zaldua v Metropolitan Suburban, 2 Dept, 468 
N.Y S 2d 917, 97 AD 2d 842. 

Pa.—Elliott v Lenzi, 249 A 2d 925, 213 PaSuper 510. 

Flynn v Sievers, 10 D & C.2d 383, 19 Monroe 
LR 46, affd 132 A.2d 180, 389 Pa. 142. 
Reinstatement held proper 
Idaho—Limdstrom v. Southern Idaho Pipe and Steel 
Co, Inc, App, 687 P2d 579, 107 Idaho 189. 
III.—Lmgerman v Elgin, J & E Ry Co, 163 N E 2d 
854, 24 IU.App.2d 1—Klehm v Chicago Title A 
Trust Co, 292 N E2d 451, 9 ni App 3d 498. 

N Y —American President Lines, Limited v J Rich 
Steers, Inc, 187 NYS.2d 582, 17 Misc2d 490, 
affd 188 N Y.S.2d 950, 8 A.D 2d 803 
Or—Morphet v Morphet, 502 P.2d 255, 263 Or 311. 
Pa.—Singer v. State, Bd of Pharmacy, 25 D. & C 2d 
253, 77 Dauph. 186 

In addition to acting promptly in 
seeking relief from an order of dismis¬ 
sal and showing of a meritorious claim, 
in some jurisdictions movant must also 
show that a failure to object to the 
dismissal was excused by one of the 
grounds set forth in an applicable 
rule.* 45 

64.5. Ariz.—Bickerstaff v. Denny’s Restaurant, Inc., 
688 P.2d 637, 141 Anz. 629 

65. Mich.—Flack v. Waite, 170 N W.2d 922, 18 Mich 
App 339 

66. Cal.—Sousa v. Capital Co., 34 CalRptr. 71, 220 
C A.2d 744 

Fla —State ex rel State Dept, of Transp v. Hall, App., 
247 So.2d 777 

Iowa—Rath v. Sholty, 199 NW.2d 333. 

N.Y—Davis v Lyndel Corp., 216 N.Y.S.2d 440, mod. 

on oth. grds 228 N.Y.S.2d 451, 16 AD.2d 802. 

Clerical mistake 

Iowa—Abell v. Howat, 107 N.W.2d 924, 252 Iowa 623. 

Reasonable cause 

Iowa—Wharff v Iowa Methodist Hospital 219 N.W.2d 
18. 

66.5. Pa.—Seidel v. Great Factory Store, 435 A2d 
896, 291 Pa.Super. 255. 
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Imaffident to warrant neater 

N.Y —Gold v. BJovsbtan, 236 N Y S 2d !, 18 A D 2d 
671. 

66.10. Cal —Bergkrff v. Reynolds, 5 Cal Rptr 461, 
181 C. A 2d 349 

tow*—Rath v Shohy, 199 N.W2d 333. 

68 . N.Y —Keenan v Warmg, 208 NYS2d 484, 12 
AD.2d 601—-Quinn v Cohn. 326 N.Y S 2d 161, 
37 A.D.2d 927—Moran v. Rynar, 332 N.Y S 2d 
138, 39 AD.2d 718. 

P*.—Scfcwasgut v Buragmo, 34 North. 321 
Lack of proper representation 
(2) Other instances. 

Cal.—Daley v. Butte County, 38 Cal Rptr 693, 227 
CA.2d 380 

Fault of attorney 

Iowa—'Wharff v. Iowa. Methodist Hospital, 219 N W.2d 
18 

Contagion by attorney 

Fa.—Chaplynsky v Broad St Hosp, 451 A2d 757, 305 
Pa^uper. 497. 

683. Mich.—Emahiser v Connolly, 171 N W 2d 47, 
18 MicLApp. 295 

N.C—Lowe’s Charlotte Hardware, Inc v Howard, 196 
S.E2d 53, 18 NCApp 80 
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73. Conn.—Gryshewicz v. Morgan, 159 A2d 163, 
147 Conn. 260 

Fla.—Wanwiktt v. Feacher, App, 370 So.2d 1250 
HI—Urso v. Reynolds Metals Co, 238 N.E2d 271, 95 
HLApp.2d 251—Wiener v K.C. Parking Lot Co, 
266 NE2d 398, 131 TIL App 2d 11. 

N.Y.—Owczarkowslri v. Pawlicki, 316 N Y S 2d 688, 35 
AJ3.2d 773—Schwartz v. Cuozzo, 337 NYS2d 
II, 40 A.D2& 726 

Mama v. Central New York Wire Corp, 180 
N.Y&2d 433, 15 Misc.2d 248, app dism. condi¬ 
tionally 193 N.YJS2d 632, 9 AD,2d 636, app. 
dton 196 N.Y.S.2d 633, 10 AD 2d 598—Whitney 
v. Bohack Food Stows, 280 N.Y.SJM 919, 53 
Mac. 2d 1022. 

N.C—Lynn v. Quit, 113 S.E2d 427, 252 NC. 289 
Or.—Longyear v. Edwards, 342 P,2d 762, 217 Or 314 
Pa.—Vogrisong v Frey, 15 Cumb 37. 

W.Va.—Snyder v. Hkks,, 294 S.E2d 83. 

Gtoudi held iaaafllctont 
(1) Alaska—Liggett v. Knapp, 392 P.2d 312. 

Conn.—Jaqmth v Revson, 270 A2d 559, 159 Conn 
427. 

Fla.—Lang v. Murphy, App., 205 So.2d 695—Barren- 
tine v. Vulcan Materials Co., App., 216 So 2d 57. 
EL—Eicznk v. Chicago Transit Authority, 236 N E2d 
719, 39 DL2d 464 

Meneghen v. Calumet Development Corp., 313 
KE2d 279, 19 DLApp.3d 997. 

N.Y.—Pearce v. William L Watson Co., 323 N.Y.S.2d 
325, 37 AJX2d 686—CroaDa v. Howe Richardson 
Scale Co^ 435 N.Y5.2d 789, 80 AD.2d 575. 
N.C—Campbell v. Hnt-Gtaxos Bank & Trust Co, 
209 SJL2d 556, 23 N.CApp. 631. 

ILL—Pate v. Piste, 196 A2d 723, 97 EI. 183. 

Tex.—Oncey v. West, 422 S.W.2d 913. 

73JA. Ala.—Dougjaaa v. Capital City Church of Na- 
zareae, 443 So2d 917. 

Or.—Street v. Bate Plywood Co., 497 P2d 859, 262 Or. 

2m 

Rale of covt 

Fk.—Barnard v. Overstreet, App., 259 So.2d 517. 

75. NJ.—Greenberg v. Owens, 157 A2d 689, 31 NJ. 
402. 

Tex.—Laird v. Jobes, Ov-App., 580 S.W.2d 413. 

7645 CMled n e glige n c e not apparent on 
record 

Ga.—Lankford v. Karkotsky, 319 SE2d 117, 171 Ga. 
App. 283. 

77. CaL—Sunru Chang v. Canon Estate Co., 335 
PJd 697, 168 CA2d 110-Monohth Portland 


NONSUIT 


Cerent Co v Tendler, 24 Cal Rptr 38 206 
CA 2d S00 

Pa —Goizalez v Esso Standard Ol Co, 23 Cambria 


78. Fla—Davant v Coachman Properties, Inc, 118 
So 2d 844, SO A L R 2d 1396 
N Y — D’Aprle \ Schoenfield. 268 N Y S,2d 60^, 25 
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82. Pa—Corcoran v Fioremmo, 419 A 2d 759, 277 
Pa Super 256 

82.5. Anz —Marconi v Kaplan, 534 P2d 26*\ III 
Anz 525, app. after remand 564 P2d 380, 115 
Anz 15' 

Fla.—Conklin v Boyd, App, 189 So 2d 401 
Ill —Bryant v Etnyre, 264 N E 2d 276, 130 III App 2d 
578—Sandman v. Marshall Field & Co, 326 
NE2d 514, 27 Ill App 3d 427-Wmdmon v 
Banks, 335 NE 2d 116, 31 IllApp.3d 870 
Ind— State ex rel Janesville Auto Transport Co v 
Superior Court of Porter County, 387 N E 2d 1330, 
270 Ind 585 

NY-Weeks v Jankowitz, 256 NYS2d 341, 23 
AD 2d 543 

Wash—Nicholson v Ballard, 499 P.2d 212, 7 Wash 
App 230 

Discretion not abased 
Ala —Ex parte Hartford Ins. Co, 394 So.2d 933 
Cal—Hammel v Lindner, 36 Cal.Rptr 656, 224 
CA 2d 426 

D C —Bond v Wilson, App, 398 A 2d 21 
Ga—Vaughan v Car Tapes, Inc, 217 SE2d 436, 135 
Ga.App 178 

III—Robertson v Western Bearings Co, 200 N.E2d 
48, 50 IlLApp 2d 173 

Pa—Alston v Philadelphia Elec Co, 486 A.2d 473, 
337 Pa.Super 46 

Wyo—Casper Nat Bank v Jones, 329 P2d 1077, 79 
Wyo 38. 

Refusal held not abuse of discretion 
Ariz—Thompson v Mecey, 416 P 2d 558, 101 Anz. 
125 

Fla —Schumaker v Orange State Oil Co, App, 141 
So.2d 628—Reilly v. Fuss, App, 170 So 2d 475— 
Barrentine v Vulcan Materials Co, App., 216 
So.2d 57 

III —Ahlstrom v. City of Chicago, 219 N E2d 657, 73 
IlLApp 2d 264. 

Ky.—NaH v Woolfolk, 451 S W 2d 389 
Pa.—Holbday v Foster, Super, 292 A 2d 438, 221 
Pa.Super 388 

Discretion abused 

Idaho—Kirkham v 4 60 Acres of Land in Vicinity of 
Inlcom, Bannock County, 605 P.2d 959, 100 Idaho 
781. 

NY.—Deimonte v Wozmak, 286 NYS.2d 960, 29 
AD.2d 735—Jerge v. Fuglewicz, 320 NY.S.2d 
302, 36 AD.2d 890 

Refusal held abuse of discretion 

Fla.—Rogers v First Nat. Bank at Winter Park, 232 
So 2d 377. 

HI—Goldman v City of Chicago, 203 NJE.2d 703, 54 
Ill App 2d 437—Dwnthal v Branovacki, 320 
N.E2d 177, 23 HI App.3d 726 
Mich.—Heins v. Sutphrn, 257 N.W.2d 169, 76 Mich 
App. 562 

NY.—Bnskman v. Kushner, 308 N.Y.S2d 818, 33 
A.D.2d 1042 

Reinstatement denied 

Mich.—Gordon v City of Detroit, 233 N W.2d 70S, 62 
Mich App. 711 

No discretion under automatic dismissal statute 
Ga.—Freeman v Ehkrs, 134 S E2d 530, 108 Ga.App 
640—Scott v DeKalb County Hosp Authority, 
309 SE2d 635, 168 O&App 548 
83, Conn.—Drrton v McCarthy, 184 A 2d 69, 23 
Omn.Sup 384 

Fla-Shields v. Moore, App., 352 So 2d 139 
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Ill—Maierbofcr v Gerhard t, 172 N.E2d 201, 29 III 
App.2d 45—Ahlstrom v City of Chicago, 219 
N E 2d 657, 73 III App 2d 264—Kukuk v Checker 
Tax. Co, 299 N E2d 468, 13 IlLApp 3d 5 
Md—Langrall, Muir and Noppmger v Gladding, 384 
A.2d 737, 282 Md 397 

Mass— Mede v Colbert, 172 NE2d 700, 342 Mass 
166 

Mo —CJS. cited in Bindley v Metropolitan Life Ins 
Co, 335 SW2d 64, 70, cert den 81 SCt 274, 364 
US 911, 5 L Ed 2d 226 

NY-Marco v Sachs, 226 NY.S2d 353, 10 NY2d 
542, 181 N,E,2d 392 

Charles Barnett Co. v St Paul Fire & Marine 
Ins Co, 181 NYS2d 890, 7 AD2d 897—Weis- 
man v. Kopf, 206 N Y.S 2d 240, 11 AD 2d 1055— 
Gonzalez v Rosenblatt, 215 NYS2d 641, 13 
AD 2d 770—Litwm v Grand Cent Apartments 
Inc, 221 N Y S.2d 562, 14 AD 2d 913, app dism 

182 NE2d 404, 11 N.Y 2d 877, 227 N.Y.S.2d 
915—Ersson v Westench, 260 N Y.S 2d 673, 24 
AD 2d 435, motion dism. 220 NE2d 794, 18 
NY 2d 709, 274 N.Y S 2d 145. 

Goldncr Trucking Corp v. Stoll Parking Corp, 
234 NYS2d 406, 37 Misc2d 102, revd. on oth 
grds 242 NYS2d 706, 19 AD2d 649 
Or-Ebel v Boly, 481 P2d 620, 258 Or 308 
Pa,—Thorn v Borough of Clearfield, 218 A 2d 298,420 
Pa 584. 

Smith v. Southeastern Pennsylvania Transp. Au¬ 
thority, 443 A 2d 829, 297 Pa Super 267. 

Tex.—George v George, Civ.App, 564 SW.2d 172 
Meritorious reason required 
Pa.—Thompson v Hahn Motors, Inc, 409 A2d 884, 
269 Pa.Super 271 

Reinstatement denied 

Fla.—Fort Walton Lumber & Supply Co v Parish, 
App., 142 So.2d 346—Conklin v Boyd, App, 189 
So 2d 401—Laug v. Murphy, App, 205 So 2d 695 
—All State Bldg Materials, Inc v Peoples Nat 
Fund, Inc, App, 219 So.2d 464—Scott v Sea¬ 
breeze Pools, Inc, App., 300 So 2d 279 
Ill -Fennema v VanderAa, 247 N E 2d 409, 42 III 2d 
309 

Hill v. Dillon, 245 NE2d 649, 106 IlLApp 2d 
203—Deardorff v Decatur & Macon County Hos¬ 
pital Ass’n, 250 NE2d 313, 111 HI App 2d 384 
Iowa—'Windus v Great Plains Gas, 116 NW2d 410, 
254 Iowa 114—Windus v Great Plains Gas 122 
N W 2d 901, 255 Iowa 587—WharfF v. Iowa Meth¬ 
odist Hospital, 219 N.W.2d 18. 

Md —Petite v Papachnst’s Estate, 148 A 2d 377, 219 
Md. 173 

NY-Omar v David Fruit & Co, Inc, 398 N.YS2d 
300, 59 A.D2d 647. 

Or-Longyear v. Edwards, 342 P.2d 762, 217 Or 314 
Pa—Mazer v Sargent Elec. Co., 180 A2d 63, 407 Pa 
169 

Johnson v Mulhall, 326 A 2d 439,230 Pa.Super 

183 

Reinstatement granted 

Fla.—Little v Sullivan, App., 166 So 2d 697, decision 
quashed, 173 So.2d 135, conf to 173 So 2d 760 
Ga.—Wilkerson v Helena Chemical Co., Southeast, 236 
SE2d 620, 239 Ga. 271 

Ill —Klehm v M. Suson & Associates, Inc, 318 N E.2d 
346, 22 D1 App 3d 1070-Polowick v Meredith 
Const Co., 332 NE2d 17, 29 Ill App 3d 1092 
N Y.—Murphy v. Solomon, 225 N.Y S 2d 865—Mur¬ 
phy v Solomon, 225 N Y S.2d 866—Rodriguez v 
Baylor, 407 N Y S.2d 32, 64 A D.2d 567 
W.Va—Snyder v. Hicks, 294 SE2d 83 
Vacation held improper 

N Y.—Poliak v. Negri 184 NY,S.2d 790, 8 A.D2d 
608—Smith v. 1630 Grand Ave Corp., 185 N.Y 
S 2d 616, 8 A.D2d 70S, app dism. 193 N YS.2d 
647, 7 N.Y.2d 741, 162 NE2d 734-GeUer v 
Rochambeau Apartments, Inc., 205 N.Y.S 2d 163, 

11 A D.2d 926—Jusmo v Green, 360 N.Y.S.2d 59, 
46 A D 2d 679 
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Reasonable explanation sufficient 
Tex —Mayad v Rizk, Civ App, 554 S W 2d 835, err 
ref no rev err 

Rule construed 

N Y —Condurso v Thumsuden, 444 N Y S 2d 151, 84 
A D.2d 802, app dism 434 N E.2d 262, 55 N Y 2d 
953, 449 NYS2d 193 

Tex—Barrett v Mantooth, Civ App, 554 SW2d 799, 
err ref no rev err 

Not automatic 

Pa.—Stringer v Kaytes, 429 A 2d 660, 286 Pa.Super 
551, app. after remand 465 A 2d 11, 318 Pa Super 
393, app. after remand 492 A 2d 159, 196 Conn 
233 

84. Conn —Pantlm and Chaname Development Corp 
v Hartford Cement and Bldg Supply Co „ 449 
A.2d 162, 188 Conn 253 

Neb—Fanmng v Richards, 227 N.W2d 595, 193 Neb 
431. 

N. Y —Sommer v. Fucci, 365 N Y.S 2d 249, 47 AD 2d 
771. 

Pa.—Thorn v. Borough of Clearfield, 218 A 2d 298, 420 
Pa 584. 

Tex.—Smith v. Brown & Root, Inc, Civ.App, 430 
S W.2d 549. 

Excuses held insufficient 

(1) Cal—San Francisco Lathing, Inc. v Superior 
Court In and For City and County of San Francisco, 76 
Cal.Rptr 304, 271 CA2d 78. 

Fla.—Davant v Coachman Properties, Inc, App, 118 
So.2d 844, 80 AL.R.2d 1396-Alien v Gaither, 
App., 112 So.2d 855—Advance Tool & Die, Inc v 
Superior Stampings, Inc., App, 130 So 2d 291- 
Beck v Humkey, App, 146 So.2d 613—Conklin v 
Boyd, App, 189 So 2d 401 

Ill—Artoe v. Bell Oil Co, 325 NE.2d«312, 26 Ill 
App.3d 485. 

Iowa—Windus v. Great Plains Gas, 122 NW.2d 901, 
255 Iowa 587. 

Mo.—Salle for Use and Bnefit of Mandel v. Holland 
Furnace Co, 337 SW.2d 87 
N Y —Atlantic Beach Park Dist v. Nautilus Manage¬ 
ment Corp, 244 NYS2d 659, 19 AD2d 887— 
Chicollo v. New York City Housing Authority, 295 
N.Y S.2d 365, 31 A.D 2d 546—Altman v Stich- 
man, 296 N.Y.S 2d 872, 31 A D 2d 741—Mmgis v 
Daitch Crystal Dairies, Inc, 300 N Y S 2d 645, 32 
AD 2d 746 

N.C.—Standard Equipment Co., Inc v. Albertson, 240 
S E 2d 499, 35 N C.App 144 
Or.—Martin v. Foster, 536 P.2d 422, 272 Or 193. 
Pa.—Goldstein v. Graduate Hospital of University of 
Pa., 272 A2d 472, 441 Pa. 179. 

White v. Alston, 331 A 2d 765, 231 Pa.Super. 
438. 

Tex.—Davis v. Laredo Diesel, Inc, Civ App, 611 
S.W.2d 943, err. ref. no rev err. 

Also, a dismissal or nonsuit for want 
of prosecution may be set aside where 
there was no intentional or willful dis¬ 
regard of the directions of the court, 842 
and it does not appear that a further 
postponement of the controversy on its 
merits would result in prejudice or 
hardship to any of the parties, 844 

84.2. DL—Polowick v. Meredith Construction Co, 
332 NE2d 17, 29 DLApp3d 1092. 

84.4. Ill.—Polowick v. Meredith Const. Co., 332 
N.E.2d 17, 29 IlLApp.3d 1092. 
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84.5. Fla.—Little v. Sullivan, 173 Sa2d 135, conf. to 
173 $o.2d 760 

85. Cal.—Farrar v. McCormick, 102 CaLRptr. 190, 
25 C.A.3d 701. 

Del.—F. H. Simonton, Inc v Conestoga Chemical 
Corp., 247 A.2d 214 


Fla —Kizer v Martin, App, 132 So 2d 14—Dukes v 
Chemicals, Inc, App, 277 So 2d 298. 

Idaho—CJ.S. cited is Woodard v Huggins, 347 P,2d 
993, 995, 81 Idaho 588 

Ill —Mawrhofer v Gerhardt, 172 N E2d 201, 29 III 
App 2d 45—Piper v. Reder, 217 NE2d 487, 70 
111 App 2d 141. 

N Y -Radar-Electronics, Inc. v. Oscar Leventhal, Inc, 
186 N YS 2d 107, 8 AD 2d 778—Parshall v 
Grand Leasing Corp., 233 NYS.2d 777, 17 
A.D.2d 953—Boyle v Krebs & Schulz Motors, 
Inc, 239 N Y.S 2d 143, 18 AD,2d 1010—Biemek 
v Miller Drug Stores, Inc., 270 N Y.S2d 491, 25 
AD 2d 941—Levine v. Motor Vehicle Acc. Indem¬ 
nification Corp, 302 N.Y S.2d 272, 32 AD 2d 
778—Rizzo v City of New York, 1 Dept, 469 
N.Y.S 2d 764, 98 AD 2d 688 
Dahl v S. Klein Dept Stores, Inc., 207 N YS2d 
204, 23 Misc 2d 997. 

NC—Brady v Town of Chapel Hill, 178 SE2d 446, 
277 N.C 720 

86. Idaho—GJ.S. cited in Woodard v Huggins, 347 
P2d 993, 995, 81 Idaho 588. 

Ill—Maierhofer v Gerhardt, 172 NEL2d 201, 29 HI 
App 2d 45 

N Y —Wavrovics v City of New York, 214 N.Y S.2d 
818, 13 AD 2d 738—D’Apnle v Schoenfidd, 268 
N.Y S 2d 607, 25 AD.2d 722 
Tex —Laird v Jobes, Civ App., 580 S W.2d 413. 

§ 82. -Application, Hearing, 

and Order 

Library References 
Pretrial Procedure <3=699. 
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88. US—Marczak v. McAlister Bros, Inc, DC 
N Y, 439 F Supp 1075 

Cal —LavnscbefF v Blumer, 143 Cal-Rptr 567, 77 
C A 3d 406 

Tex.—Stuart v. City of Houston, Civ.App, 419 S W.2d 
702, err. ref no rev err 
Motion treated as sufficient 
N Y.—Radar-Electronics, Inc. v Oscar Leventhal, Inc, 
186 N Y.S.2d 107, 8 A.D.2d 778 
Celentano v. Furci’s Restaurant Bar and Gnll, 
267 N.Y S.2d 338, 49 Misc2d 289. 

Motion considered as bill of review 
Tex —Langford v Douglas, Civ App., 359 S.W 2d 951. 
Motion considered as motion for new trial 
Tex —Riley v Mead, Civ App, 531 S W 2d 670. 

Rule nisi not required 

Ga.—Hamilton v Maslia, 241 S.E 2d 32, 144 Ga.App 
328 

Sua sponte vacafur error 
N Y —Tender Care, Inc v Selin, 455 N.Y.S.2d 122, 90 
A D 2d 547. 

89. Fla.—Moore v. Gannon, App., 178 So 2d 618 
Ill.—Maierhofer v. Gerhardt 172 NR2d 201, 29 HI 

App 2d 45. 

Mass—Mede v. Colbert 172 N.E2d 700, 342 Mass 

166 

Pa.—Bon Homme Richard Restaurants, Inc. v. Three 
Rivers Bank and Trust Co, 444 A2d 1272, 298 
Pa.Super 454 

90. Substitution required on death of party 

Iowa—Abell v Howat, 107 N.W2d 924, 252 Iowa 623 

91. Conn—Jaquith v. Revson, 270 A 2d 559, 159 
Conn 427 

Dirton v. McCarthy, 184 A2d 69, 23 Conn Sup 
384 

m.—Garcia v. Lozada, 374 N.E.2d 1078, 16 DLDec. 
303, 58 HI App 3d 875 

Iowa—Windus v. Great Plains Gas, 116 N.W2d 410, 
254 Iowa 114. 

La.—Smith v. Everett, App., 291 So.2d 835, wnt den, 
Sup., 294 So.2d 827 

N.Y —Lewis v Wheaton, 405 N.Y.S^d 840, 63 A D 2d 
815. 


Tex.—George v George, Civ App, 564 S W 2d 172. 

Cause of action 

(2) Other statements. 

Pa—Thom v Borough of Clearfield, 218 A2d 298, 420 
Pa. 584. 

(3) Other matters. 

Ill—Smith v Pappas, 251 NE.2d 390, 112 ULApp2d 
129 

Petition held sufficient 

ni.—Halter v. Schoreck, 216 N.E.2d 278, 69 IILApp2d 
104—Carlstedt v. Kaufmann, 256 N EJd 146, 119 
HI App 2d 322 

Petition held insufficient 

Fla.—Davant v Coachman Properties, Inc, 118 So 2d 
844, 80 AL.R.2d 1396 

Ga.—Curtis v. Lindsey, 147 SJR2d 618, 113 GaApp. 
125, after remand, 151 SE.2d 842, 114 Ga-App 
449 

Ill —Culver v ABerton, 269 N.E.2d 507, 132 IU.App 2d 
137—Mehr v. Dunbar Builders Corp, 289 N E 2d 
25, 7 ELApp.3d 881 

N.Y.—Butter v Brookdak Hospital, 324 N Y.S.2d 502, 
67 Misc 2d 727. 

Motion challenges defects on face of record 

Pa.—Whatley v Baynard, 264 A.2d 721, 437 Pa. 498. 

Finality of order not in issue 

Ala.—Douglass v. Capital City Church of Nazarenc, 
443 So 2d 917. 

92. Cal—Sunru Chang v. Carson Estate Co., 335 
P2d 697, 168 CA2d 110—Gnffin v Bray, 68 
Cal Rptr 649, 262 C A2d 357 

Fla.—Little v Sullivan, 173 So.2d 135, conf to 173 
So 2d 76a 

Reilly v Fuss, App., 170 So.2d 475—Laug v. 
Murphy, App., 205 So.2d 695. 

Ill —Artoe v. Bell Oil Co, 325 N.E2d 312, 26 Dl. 
App 3d 485—Wmdmon v Banks, 335 N.E.2d 116, 
31 III App.3d 870. 

N Y.—Mintzer v Carl M Loeb, Rhoades & Co, 197 
N Y S.2d 54, 10 A.D.2d 27, rearg. and app. den. 
202 N Y.S.2d 202, 10 A.D.2d 911—Jones v. Merit 
Truck Renting Corp., 232 N.Y.S 2d 519,17 A D.2d 
779—McNamara v Hutchinson, 304 N Y.S.2d 790, 
33 A.D 2d 26—Gutierrez v. Williams, 401 NY. 
S.2d 229, 60 A.D.2d 827. 

Tex —Barrett v. Mantooth, Civ App, 554 S.W.2d 799, 
err ref no rev err. 

Wis—Tuszkiewicz v. Lepins, 163 N.W.2d 188, 41 
Wis.2d 102. 

Verified complaint 

(2) Complaint filed before hearing 

Cal —Sousa v. Capital Co, 34 Cal Rptr. 71, 220 C A 2d 
744 

Showing held to warrant reinstatement 

Dl—Parkinson v. Hill, 214 N.E2d 347, 66 IU.App.2d 
405—Outlaw v Young Men’s Christian Ass’n, 228 
NE.2d 193, 84 Ill App 2d 321 

Iowa—Rath v. Sholty, 199 N.W2d 333. 

Md—Tydon v. Spong, 205 A 2d 220, 237 Md. 107. 

Mich.—Equilease Co., Division of Eltra Corp. v. Hath- 
cock, 162 N W.2d 153, 11 Mich App. 724. 

N.Y.—Grenda v. City Service Taxi, 242 N.Y S 2d 932, 
19 A.D.2d 795. 

Showing held insufficient to warrant reinstate¬ 
ment 

Anz.—Thompson v Mecey, 416 P2d 558, 101 Anz. 
125 

Cal —Sousa v. Capital Co, 34 Cal Rptr 71, 220CA.2d 
744 

HL—Utso v Reynolds Metals Co., 238 NE.2d 271, 95 
Dl App 2d 251—Watts v. Medusa Portland Cement 
Co, 268 NE2d 721, 132 HLApp.2d 227. 

N.Y—Weisman v. Kopf, 206 N.YS.2d 24a 11 A.D.2d 
1055—Tuckahoe Terrace Co-op., Inc v. Lai Const 
Corp, 221 N Y.S 2d 550, 14 A.D.2d 919-Engle v 
Yankee Realty Corp, 228 N.Y.S.2d 856,16 A.D.2d 
811—’Write v. Conkling, 249 N.Y,S.2d 711, 20 
A D.2d 932—Sturmthal v. All Transport, Inc., 254 
NYS2d 345, 22 A D.2d 863—Fnedman v. Guth¬ 
rie, 265 N Y.S.2d 315, 24 A.D.2d 966-Hall v. 
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Wabik, 278 N.Y S 2d 784, 27 A D 2d 983-Goifi- 
berg v Sotfer, 291 N Y S 2d 171, 30 A D 2d 533— 
Altman v Stschnan, 296 N Y S 2d 372, 31 A D 2d 
741—Kessler v Wenk, 297 N Y S 2d 319, 31 
A.D.2d 798—Sgambellun v Town of Colonic, 3G“* 
N Y.S.2d 912, 34 A D 2d 586—Zaidua v Metro¬ 
politan Suburban. 2 Dept, 468 NYS2d 937, <T 
A.D.2d 842 

Harrell v. Broadex Realty Corp. 189 NY.S2c 
965, 19 Misc2d 951—Ruban v. Kearney, 192 NY 
S.2d 393, 19 Mtsc2d 855—Murphy v. Lloyd, 226 
N Y.S.2d 145, 33 Mac.2d 534 
Ohio—Tom McSteen Contracting Co v Thomas Malo¬ 
ney ft Sons, Inc, 314 N.E.2d 392, 39 Ohio App 2d 
31. 

Pa,—White v Alston, 331 A 2d 765, 231 Pamper 438 
R.I.—Home Ins. Co. v Sormanti Realty Corp, 229 
A.2d 296, 102 R.I 187 

D enial of reinstatement held warranted 

Am.—Thompson v. Mecey, 416 P2d 558, 101 Anz, 
125. 

Conn.—Jaquith v Revson, 270 A.2d 559, 159 Conn 
427 

Ga.—Carver v, Cranford, 176 SE.2d 272, 122 Ga.App 
100 

Mo.—Bindley v. Metropolitan Life Ins Co, 335 S W 2d 
64, cot. den 81 S.Ct. 274, 364 US 911, 5 LEd2d 
226 

N.C—Thompson v Peoples Bank ft Trust Co, 211 
S.R2d 526, 24 N.CApp 577 
Pa.—Mazer v Sargent Elec Co, 180 A 2d 63, 407 Pa. 
169. 

Refasal to conduct hearing held not abuse of 
discretion 

IK—Piper v Reder, App., 217 NE2d 487, 70 ill 
App.2d 141. 

Testimony not required 

Ul-Ptpuc v. Reder, 217 N.E2d 487, 70 IIl.App.2d 141. 
Arbitrary and capricious action 
Colo.—Mayfield v. District Court In and For City and 
County of Denver, 511 P.2d 490, 182 Colo 132 

Matters considered 

(1) Evidence in original action. 

La.—Smith v Everett, App, 291 So.2d 835, writ den, 
Sup., 294 Sa2d 827 

(2) Pleadings m original action. 

La.—Smith v Everett, App., 291 So 2d 835, writ den, 
Sup, 294 So.2d 827. 
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92*5. Ga.—Hicks v Oxford, 149 S.E.2d 192, 113 
Ga-App. 593. 

Leave to perfect motion by attaching evidence 
granted 

Ga.—Coker v Kent, 149 S.E2d 665, 222 Ga. 318 
Perfected motion not dismissed 
Ga.—Cota v. Kent, 149 S.E2d 665, 222 Ga. 318. 
93* DL—Windmon v. Banks, 335 NE2d 116, 31 HI 
App3d 870. 

933. CaL—Berglaff v. Reynolds, 5 Cal-Rptr. 461,181 
CA.2d 349. 

93JK Special appearance 

Iowa—Windus v. Great Plains Gas, 116 N.W2d 410, 
254 Iowa 114. 

The response to a motion to vacate a 
dismissal should not be converted into 
a motion to dismiss. 9312 

£3112. EL—Dtacou v Palos State Bank, 334 N.E2d 
242, 31 HLApp.3d 283, affiL 357 N.E2d 518, 2 
ULDec. 351, 65 IB .2d 304. 

9305. DL—Vosicky v. DeLugach, 302 N.E2d 458, 
14 HLAppOd 224. 

N.Y.—Grottano v. New York Herald Trflxme Inc M 213 
N.Y&2d 574, 13 AJ>2d 638. 


NONSUIT 


The court may vacate a default upon 
a consideration of the totality’ of the 
circumstances.^ :c 

93.20. \ Y —Moran . Rjnar, 332 V Y S 2d 138, 39 
A D 2d "iS—Zaidua % Metropohtar. Suburban, 
465 N 1 S 2d or, 9* A D 2d 842 
94. Cal—Da3e\ v Butte Countv, 3S Cal Rp:r 693, 
22” C A 2c 280 

N Y —Hymcwiiz v Sopnnsk^, 263 N.Y S 2d 822, 24 
A D 2d ”50 

1.5. Conn —Dirtcn v McCarthy, 17’ A.2d 513. 149 
Conn 1”2, on remand 184 A 2d 69, 23 Conn Sup 
354 

Fla.—Adams Engineering Co v Construction Products 
Corp. App, 141 So 2d 300, op quashed. Sap, 156 
So 2d 497, on remand 158 So 2d 559. 
laaho—CJ.S. cited in Woodard v Huggins, 34 7 P2d 
993, 995. 81 Idaho 588 

Ill —Chavez v Elgin. J & E R> Co, 276 N E 2d 664, 
32 HI.App 2d 68—L’rso v. Reynolds Metals Co, 
238 NE2d 271, 95 IU.App2d 251—Watts v Me¬ 
dusa Portland Cement Co, 268 NR2d 721, 132 
Ill App 2d 227 

N Y — Kochon v Oneida County, 409 N Y S.2d 318, 64 
A D 2d 1028 

Pa—Roman v Banoull, 63 LackJur 29 
SC—Small v Mungo, 175 SE2d 802, 254 S.C 438 
Tex—Hancock v Gathnght, Civ.App, 451 SW2d 
591 

Wis—Tuszkiewicz v Lepms, 163 NW2d 188, 41 
Wis 2d 102 

Excuse for lack of prosecution 
W Va.—Brent v Board of Trustees of Davis and Elkins 
College, 311 SE2d 153. 

Good cause not shown 

Fla —Multicon Const Corp v E C Stokes Mechanical 
Contractors, Inc, App, 4 Dist, 449 So 2d 424 

1.10. Idaho—C.J.S. cited in Woodard v Huggins, 
347 P 2d 993, 995, 81 Idaho 588 

NY—Litwm v Grand Cent. Apartments Inc, 221 
N Y.S 2d 562, 14 AD.2d 913, app dism 182 
N E.2d 404, 11 N Y.2d 877, 227 N.Y S 2d 915- 
Hardy v New York City Housing Authority, 254 
N Y.S 2d 213, 22 A.D2d 787—Renne v Roven, 
288 NYS.2d 415, 29 A.D.2d 866—Kessler v 
Wenk, 297 N Y S 2d 319, 31 A D 2d 798 

1.15. Cal—Griffin v Bray, 68 CalRptr 649, 262 
C A.2d 357 

Idaho—GJ.S. cited in Woodard v Huggins, 347 P.2d 
993, 995, 81 Idaho 588 

N.Y.—Flannery v Stewart, 254 NYS2d 130, 22 
A D.2d 786—Montalbano v Maplebrook Estates, 
Inc., 254 N YS.2d 139, 22 A-D2d 786 

Diligence shown 

IK—Gleason v Brazauskas, 217 N.R2d 298, 70 IK 
App 2d 276 

2. R.I —Home Ins Co v. Sormanti Realty Corp, 229 

A 2d 296, 102 RJ 187. 

2.15. Pa.—Martin v Saudcr Chevrolet Co, 57 Lane 
Rev 213, 74 York 138—Ovja v City of Scranton, 
65 LackJur 9, 55 Mun 220 

3. Pa—SIoss v Greenberger, 152 A.2d 910, 396 Pa. 

353—Dorofey v. Bethlehem Steel Co, 180 A 2d 
562, 407 Pa. 288. 

Frangis v Duquesne Light Co, 335 A 2d 796, 
232 Pa.Super 420. 

Smola v. Trafford Borough, 40 West 199—Mar¬ 
tin v Sauder Chevrolet Co, 57 Lane Rev 213, 74 
York 138—Ross v. Meenan, 63 LackJur 1—Ro¬ 
man v. BannulJ, 63 LackJur. 29. 
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3.5. Finding of willful default necessary 

Cok).—Smith v Bon, 454 P.2d 82, 169 Cola 133 

3.10, Iowa—Wharff v. Iowa Methodist Hospital, 219 
N.W2d 18 

3.15. Cal.—Gnffin v. Bray, 68 CalRptr. 649, 262 
GA_2d 357 
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{ ow a—Wharff v Iowa Methodist Hospital, 219 N W 2d 
18 

Pa—Budget Charge Accounts, Inc, v Mullaney, 47 
Del 77, affd. 144 A.2d 438, 187 Pa Super 190— 
McBnde v Hershey Chocolate Corp, 12 Cumb 71, 
affd. 188 A 2d 775, 200 Pa Super 347 

4. Mich—Higgins v Henry Ford Hospital, 186 

N W 2d 337, 384 Mich 633 
Mo —State ex rel Ballew v Hawkins, App, 361 S W.2d 
852 

Order held invalid 

Anz.—Edgar v Garrett, 456 P 2d 944, 10 Anz.App 98 
Permission to serve complaint not granted 
N Y —Marine v Jamaica Hospital, 328 N.Y S.2d 304, 
38 A D 2d 576. 

Lack of docket number unimportant 
La.—Smith v Everett, App ,291 So 2d 835, wnt den.. 
Sup, 294 So 2d 827 

5. La—Simmons v Dixon, App., 306 So 2d 67. 

Notice 

III —Hill \ Dillon, 245 N.E 2d 649, 106 Ill App.2d 201 
9. On judge’s recollection 
(2) Other matters. 

Ill —Freeman v WTiite Way Sign and Maintenance Co., 
403 N E 2d 495, 38 IU Dec. 264, 82 IKApp.3d 884 

§ 83. -Imposition of Terms 

Library References 
Pretrial Procedure £=>699. 
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14. NY—Buckley v Sl Bernard’s School, 281 NY 
S 2d 203, 28 A D 2d 701—Cotteral v City of New 
Rochelle, 307 NYS.2d 568, 33 AD 2d 791-Ci- 
chorek v. Cosgrove, 367 N.Y S 2d 7, 47 A.D 2d 
883 

American President Lines, Limited v J Rich 
Steers, Inc, 187 NYS2d 582, 17 Misc2d 490, 
affd 188 NY.S2d 950, 8 AD 2d 803 
N.C—Brady v Town of Chapel Hill, 178 SE2d 446, 
277 NC 720 

Wis.—Khatib v Frenn, 168 NW.2d 872, 43 Wis 2d 
606 

Insufficient terms 

N.Y—Callahan v International Terminal Operating 
Co, 318 N Y S 2d 815, 36 A.D.2d 531. 

Terms must relate to reasons for dismissal 
Wash.—Knapp v Savidge, 649 P 2d 175, 32 Wash App 
754. 

Insufficient justification for imposition of terms 
Wash —Knapp v Savidge, 649 P 2d 175, 32 Wash App 
754 

15. Ga.—Couch v. Wallace, 292 S E 2d 405, 249 Ga. 
568 

N.Y —Keenan v Wanng, 208 N Y S 2d 484, 12 A D.2d 
601—Earl v Lawrence, 315 NYS.2d 979, 35 
AD2d 807 

Pa.—Schwosgut v Buragmo, 34 North. 321 
Costs payable by attorney 
NY-Qumn v Cohn, 326 NYS2d 161, 37 AD2d 
927—Moran v. Rynar, 332 N. Y.S 2d 138, 39 
A.D.24 718—Schwartz v Cuozzo, 337 NYS.2d 
11, 40 AD.2d 726—Cohen v Tucker, 354 N.Y 
S 2d 691, 44 A D.2d 706—Schickler v Seifert, 357 
N.Y.S 2d 225, 45 A.D.2d 816. 

N Y.—Cichorek v Cosgrove, 367 NYS.2d 7, 47 
A-D.2d 883 

19. N.Y —Atkinson v. LoConti, 263 N Y S 2d 505,24 
A.D 2d 757 

§ 84. -Waiver of Objections 

Library References 
Pretrial Procedure ®»699. 

22,5. Miss.—Larry v Whiteway Finance Ca, 203 
So.2d 481. 
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Held not waiver 

Fla —Wilds v Permenter, App, 228 So 2d 408 
Ind —Davidson v American Laundry Machinery Divi¬ 
sion, Martin Sales, McGraw- Edison Co, App, 431 
N.E 2d 546 

§ 85. -Operation and Effect 

Library References 
Pretrial Procedure <s= > 699. 
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29. Ind.—Warn v Waitt, App, 429 N E.2d 6 
33. UL—Halter v Schoreck, 216 NE2d 278, 69 Ill 
App.2d 104. 

35. IIL—Jones v. Reuss, 197 NE2d 709, 47 111 
App.2d 212. 

36. Question of fact as to good cause for 
reinstatement raised 

Fla.—Fort Walton Lumber & Supply Co v. Parish, 
App., 142 So 2d 346 

37. Nev—Ravera v City of Reno, 675 P2d 407 

DISOBEDIENCE. 

Phrases . 

Other phrases are set out in the 
note. 31 

3.1. Wilful disobedience means an act or a failure to 
act that is done intentionally, knowingly and pur- 
posely without justifiable excuse New Orleans 
Fire Fighters Ass’n Local 632 v City of New 
Orleans, La.App, 260 So 2d 779, 786 
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DISORDER. 

Phrases: 

Additional phrases are set out in the 
note. 61 

6.1. Phrases 

(1) “Discogenic disorder” is one caused by displace¬ 
ment of an intervertebral disc or by derangement of an 
intervertebral disc—Robinette v E R Jahna Indus¬ 
tries, Inc, Fla., 208 So 2d 104, 105 

DISORDERLY. 

14. Implies breach of peace or some violation of pub¬ 
lic morals. People v Bart’s Restaurant Corp, 249 
N Y.S 2d 344, 347, 42 Misc 2d 1093 

20. Similarly defined 

The word “disorderly” means contrary to public or¬ 
der or morality, disreputable, or that which constitutes a 
nuisance.—People v Bart’s Restaurant Corp, 249 N Y 
S.2d 344, 347, 42 Misc.2d 1093 

DISORDERLY 

CONDUCT 

§ 1(1). Nature and Elements of Of¬ 
fenses 

Library References 
Disorderly Conduct et seq. 
page 507 

1. Conn.—State v. Robinson, Cir.A.D., 184 A.2d 188, 
23 Conn.Sup. 430, 1 Conn Cir 292, 97 A.LR2d 
500. 

Del.— CJS. dted hi Dunn v. Mayor and Council of 
City of Wilmington, Super., 212 A.2d 596, 599, 8 
Storey 569, affd. 219 A.2d 153, 9 Storey 287. 
Me.—CJJS. dted in State v. White, 217 A.2d 212, 217 

Statute construed 

Fla.—White v State, 330 So 2d 3—Dorsey v. State, 402 
$a2d 1178. 


Md —Downs v. Stale, 366 A 2d 41, 278 Md 610, cert 
den 97 S Ct. 2939, 431 U S 974, 53 L Ed.2d 1072 
NH—State v Murphy, 369 A 2d 189, 117 NH 75 
N Y —People v Canner, 388 N.Y S 2d 812, 88 Misc.2d 
85, affd 357 NE2d 1016, 40 NY 2d 886, 389 
N Y S 2d 361 

Okl —Harman v State, Cr, 556 P 2d 1326 
Pa —Com v Leonhard, 369 A 2d 320, 245 Pa.Super 
116—Com. v Simkms, 443 A.2d 825, 297 Pa.Su- 
per 258 

“Unreasonable noise” provision 
Colo—People v Fitzgerald, 573 P.2d 100, 194 Colo. 
415 

Tex —Brown v State, Cr.App., 594 S W 2d 86. 

2. Conn —State v Boyer, Cir A D., 198 A 2d 222, 2 

Conn Cir 288— State v Anonymous (1971-4), 275 
A 2d 620, 6 Conn Cir 402 

Del—CJJS. cited in Dunn v Mayor and Council of 
City of Wilmington, Super, 212 A 2d 596, 598, 8 
Storey 569, affd 219 A.2d 153, 9 Storey 287. 
Me.—OJ.S. dted in State v White, 217 A.2d 212, 217 
NJ —In re Garofone, 193 A 2d 398, 80 N.J Super 259, 
affd 200 A 2d 101, 42 NJ 244. 

3. Pa.—Com v Branch, 84 Dauph. 41, rev 215 A 2d 

392, 207 Pa Super 137 

4. NJ —State v Vaughner, 185 A-2d 227, 76 NJ Su¬ 

per 594—In re Garofone, 193 A.2d 398, 80 NJ. 
Super 259, affd. 200 AD 2d 101, 42 NJ 244 

5. N J —In re Garofone, 193 A 2d 398, 80 N J Super 

259, affd. 200 A 2d 101, 42 NJ 244 
5.5. N J.—In re Garofone, 193 A.2d 398, 80 N J Su¬ 
per 259, affd 200 A 2d 101, 42 NJ 244. 

5.15. N J —In re Garofone, 193 A 2d 398, 80 N J.Su- 
per 259, affd 200 A 2d 101, 42 NJ 244 
N Y —People v. Bittner, 224 N Y.S 2d 222, 32 Misc 2d 
750 

page 508 

6. NY—People v Butler, 187 N YS 2d 877, 18 

Misc 2d 904—People v Marsh, 260 N Y S 2d 893, 
46 Misc 2d 777 

7. N J —State v. Vaughner, 185 A.2d 227, 76 N J Su¬ 

per 594—In re Garofone, 193 A 2d 398, 80 N J 
Super 259, affd. 200 A 2d 101, 42 NJ 244. 
NY—People v Butler, 187 N.Y S 2d 877, 18 Misc 2d 
904 

8. US—Colten v Com of Ky., 92 SCt 1953, 407 

U.S. 104, 32 L Ed 2d 584 
Heard v Rizzo, D C Pa, 281 F Supp 720, affd 
88 S.Ct 2307, 392 U.S. 646, 20 LEd2d 1358— 
U S v Akeson, D C Colo., 290 F.Supp. 212 
Cal—People v Horton, 87 CalJRptr. 818, 9 CA3d 
Supp 1. 

Colo—People v Fitzgerald, 573 P.2d 100, 194 Colo 
415 

Del— CJS. dted in Dunn v. Mayor and Council of 
City of Wilmington, Super., 212 A.2d 596, 601, 8 
Storey 569, affd. 219 A 2d 153, 9 Storey 287 
Fla.—Carlson v. State, 405 So 2d 173 

State v. Rash, App. 5 Disl, 458 So 2d 1201 
Ga-—State v, Boone, 254 S.E 2d 367, 243 Ga. 416, cert 
den 100 S.Q. 206, 444 US 898, 62 L.Ed2d 133 
HI—People v Raby, 240 N.E.2d 595, 40 D1.2d 392, 
cert den 89 S.Ct 867, 393 U.S 1083, 21 L Ed 2d 
776—People v. Crockett, 242 N E 2d 235, 41 III 2d 
226, cert den 89 S.Ct 1306, 394 US 959, 22 
L.Ed 2d 560 

Md.—Hams v. State, 206 A 2d 254, 237 Md. 299 
Miss—Brown v. State, 140 So.2d 565, 244 Miss. 78 
Mo—State v Koettmg, 616 S.W.2d 822 
Nev—Woloson v Sheriff, Clark County, Nevada, 564 
P 2d 603, 93 Nev 283 

Or—State v Clark, 591 P 2d 752, 39 Or App 63 
Pa-Com. v Saxon, 275 A.2d 876, 219 Pa Super. 64. 
Wash—City of Seattle v. Hill, 435 P.2d 692, 72 
Wash 2d 786, cert den. 89 S.Ct 163, 393 U S. 872, 
21 L Ed.2d 141 

Particular enactments held constitutional 

(12) Other enactments. 

US—US. v. Woodard, GAUL, 376 F2d 136 


Cameron v. Johnson, DC Miss, 262 F.Supp 
873, affd 88 S Ct 1335, 390 U S 611, 20 L Ed.2d 
182, reh den 88 SCt 2029, 391 U.S. 971, 20 
L Ed.2d 887 

Cal—People v. Weger, 59 CalRptr. 661, 251 CA2d 
584, cert den 88 SCt 774, 389 US 1047, 19 
LEd.2d 840—Application of Spinks, 61 Cal.Rptr 
743,253 C A.2d 748—Simpson v Municipal Court, 
Sacramento Municipal Court Dost., Sacramento 
County, 92 CalRptr 417, 14 C.A.3d 591—People 
v Medina, 93 Cal.Rptr 560, 15 CA.3d 845—Peo¬ 
ple v. Solomon, 108 Cal Rptr 867, 33 C A.3d 429, 
cert den. 94 S a 1476, 415 U.S 951, 39 L.Ed2d 
567 

Conn—State v Avnayim, CirAD, 185 A.2d 295, 24 
Conn Sup. 7, 1 Conn Cir. 348—Stale v. Anony¬ 
mous (1971-4), 275 A.2d 620, 6 Ccmn.Cir. 402 
D C —Williams v. District of Columbia, C.A., 419 F.2d 
638, 136 U S.App D C, 56. 

Scott v. District of Columbia, MuruApp, 184 
A.2d 849—Rodgers v. U.S., App, 290 A.2d 395 
Fla —Bradshaw v. State, 286 So.2d 4, cert den. 94 S Ct 
2626, 417 U S 919, 41 L-Ed.2d 225—Carlson v 
State, 405 So.2d 173 

Ga.—Watts v Six Flags Over Georgia, Inc, 230 S.E2d 
34, 140 Ga.App 106. 

Ill —People v Jackson, 271 N.E 2d 673, 132 HLApp 2d 
1059 

Ind —Hess v. State, 297 N E 2d 413, 260 Ind 427, revd. 
on oth. grds 94 S.Ct. 326, 414 US. 105, 38 
L Ed 2d 303. 

Mass—Com v Bohmer, 372 N.E.2d 1381, 374 Mass 
368. 

Miss—Fanner v. State, 161 So 2d 159, 253 Miss 289- 
Hams v. State, 206 So.2d 829—Golden v State, 
311 So 2d 350. 

N J —State v. Community Distributors, Inc, 317 A.2d 
697, 64 NJ 479- 

State v. Funno, 204 A 2d 718, 85 N J Super. 345 
N Y.—People v Sprowal, 268 N Y S.2d 444,49 Misc 2d 
806, affd. 218 N.E 2d 343, 17 N.Y.2d 884, 271 
N Y.S 2d 310, am on oth grds. 219 N E 2d 878, 18 
N Y.2d 683, 273 N.Y S 2d 430, app dism 87 S Ct. 
768, 385 US. 649, 17 L.Ed2d 670 
Or—State v Horn, 643 P 2d 1338, 57 Or App 124. 
Pa—Com v DeFrancesco, 393 A 2d 321, 481 Pa. 595. 
Wash—State v Hood, 600 P2d 636, 24 Wash.App. 
155. 

Wis.—State v Zwicker, 164 N.W.2d 512, 41 Wis.2d 
497, 32 A.L R 3d 531, app dism, 90 S Ct. 199, 396 
US. 26, 24LEd.2d 147 
Case receded from 

Fla.—State ex rel Green v Capehait, 189 So 708, 138 
Fla. 492, has been receded from to the extent that it 
conflicts with a decision holding an ordinance de¬ 
fining disorderly conduct invalid as too vague. 
Headley v Selkowitz, 171 So 2d 368 
9. Nev.—Woloson v Sheriff, Clark County, Nevada, 
564 P 2d 603, 93 Nev 283 

NJ,—State v Rullis, 191 A.2d 197, 79 NJ.Super 221 
Or.—State v. Horn, 643 P 2d 1338, 57 Or.App. 124. 
Cross-dressing 

NY—People v Simmons, 357 N. Y.S 2d 362, 79 
Misc.2d 249 

A statute designating as a disorderly 
person any employer who influences, 
requests or requires employees to take 
a lie detector test as a condition of 
employment or continued employment 
is valid. 91 

9.1. NJ.—State v. Community Distributors, Inc., 
304 A.2d 213, 123 NJSttper 589, affd. 317 A 2d 
697, 64 N J 479. 

9J5. Minn—State ex rd Sheahan v Mulally, 99 
N.W2d 892, 257 Minn. 27. 

N.Y.—People v. Krull, 194 N.YS.2d 75, 18 Misc,2d 
1027 

9.10. U.S.—Fernandes v Limmer, C. A.Tex»663 FJd 
619, reh. den. 669 F 2d 729, cert den. 103 S,Q. 5, 
458 U.S. 1124, 73 L.Ed.2d 1395. 
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Original Fayette County Cmc & Welfare 
League, Inc v Ellington, DC Tenn, 309 FSupp 
89 

Particular enactments held invalid 

(3) Other enactments 

U S.~Wiegand v Seaver, CA Fla.. 504 F 2d 303, app 
dam. 95 SCt 1650, 421 US 924, 44 L.Ed 2d 
83—Squire v Pace, CAVa.. 516 F2d 240, cert 
den 96 $.Ct 68, 423 US 840, 46 LEd2d 58 
Severson v Duff, D C.Fla., 322 F Supp 4 
Ala.—Frokk v State, 392 So 2d 846 
Cal.—Ghafan v Municipal Court For City and County 
of San Francisco, 150 CalRptr 813, 87 C A.3d 
255, 2 A.LR.4th 1230. 

Fla.—Robinson v Stale, 393 So.2d 1076. 

Ind—Grody v State, 278 N.E.2d 280, 257 Ind. 651 
La.—State v. Adams, 268 So2d 228, 263 La 286 
NH—State v Nickerson, 424 A 2d 190, 120 NH 821 
N.Y.—People v Nebon. 487 N.Y S 2d 674, 127 Misc 2d 
820 

N.C.—State v Sanders, 245 S.E2d 397, 37 NCApp 
53 

Or—State v Tusek, 630 P2d 892, 52 Or.App 997 
RX—State v. Tavaroza, 446 A.2d 1048 
Tenn.—Canale v Stevenson, 458 S.W.2d 797, 224 Tenn 
578. 

Invalid application of valid statute 

US.—U S. v Crowthers, C.A Va, 456 F 2d 1074 

Overbroad language 

Cokx—Hansen v People, 548 P.2d 1278, 190 Colo. 457 
Cotm.—State v Anonymous (1978-4), Super, 389 A.2d 
1270, 34 CounSup. 689, certification den 382A.2d 
1332, 174 Com. 803, affd. 632 F 2d 938, cert den 
101 S.CL 591, 449 US. 1023, 66 LEtL2d 485 
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10. Colo—People v Fitzgerald, 573 P2d 100, 194 
Colo. 415 

NJ.—State v. Taylor, 297 A.2d 216, 121 NJ Super 
395. 

N,Y.—People v. Butler, 187 N.Y.S2d 877, 18 Misc2d 
904—People V. Bittner, 224 NY.S2d 222, 32 
M»c.2d 750. 

Otter rules of construction have been 
applied to disorderly conduct stab 
utes. 1013 

10.15. US—BecJcerman v. City of Tupelo, Miss., 
CAMm., 664 F.2d 502. 

La.—State v Adams, 268 So 2d 228, 263 La. 286 
Ohio—State v. Cantu, 272 N.EJd 154, 27 Ohio App 2d 
55. 

Pa.—Com. v. Duncan, 321 A.2d 917, 456 Pa 495, 
Statute to be read as whole 
N.Y.—People v. Hifl, 303 N.Y.S2d 265, 60 Misc 2d 
277. 

“Neighborhood” 

Anz.—State v Johnson, 542 P.2d 808, 112 Anz. 383 

“Rtefc” 

Pa.—Com. v. Simkms, 443 A.2d 825,297 PaSuper. 258 

“PnNic” 

VL—State v. Land, 475 A^d 1055, 144 Yt 171. 

‘TtawT 

Vl—S tate v. Lund, 475 AJd 1055, 144 Vt 171. 

115. CaL—People v. Wcger, 59 CaLRptr. 661, 251 
CJL2d 584, cert. dea. 88 S.CX 774> 389 U S- 1047, 
19 L.Ed2d 840. 

Dd.—Dram v. Mayor and Council of City of Wilming¬ 
ton, Super., 212 AJd 596, 8 Storey 569, affd 219 
AM 153. 9 Storey 287. 

m.—City of Chicago v. Lambert, 197 N.R2d 448, 47 
IRApp. 151 

N.Y.—People v. Balms, 183 N.YSJd 744, 14 Mac.2d 
928—People v. Bubbs, 268 RYSSd 712, 49 
Mn&2d 757. 


To prevent danger to public at large 

V Y — People . Johrscr I"6 \* ’i S 2d "44, 12 Misc 2d 
25 affd 190 N Y S 2d 694. 6 S \ 2d 549, jfcj 
N E 2d 9 

To provide speedy and effective remedy 

N J —In '•e Garnfone, 193 A. 2d 398, 80 NJ Super 259, 
affd 200 4 2d 101, 42 N J 244 

Other statements of purpose of particular stat¬ 
utes 

Cal —People V Lopez, 5? Cal Rptr 441, 249 C Aid 
93 

To protect offender as well as general public 

Cal —People v Belanger, 52 Cal Rptr 660. 243 C A 2d 
654 

12. NJ— Laliy v Copy graphics, 428 Aid 1317, 85 
NJ 668 

13. U S —Anderson >. Haas C A N J, 341 F 2d 497 
NJ —State v States, 208 A 2d 633, 44 NJ 285 

State v States, 202 A.2d 225, 84 N J,Super 404, 
rod on oth grds 2C8 A 2d 633. 44 NJ 285 

15. Held to include: 

(5) Other persons 

N J —State v States, 208 A 2d 633, 44 NJ 285. 

§ 1(2). -What Constitutes the 

Offense 

16. Conn—State v Avnayim, CirAD., 185 A 2d 
295, 24 Conn Sup 7, 1 Conn Cir 348 

DC—Metropolitan Life Ins Co \ Userj, DC, 42 
FSupp 150 

Scott v District of Columbia, Mun.App, 184 
A 2d 849 

Ill—People v Jackson, 266 N E 2d 475, 131 III App 2d 
57 

Mo —State ex rel Reece v Campbell, App , 551 S W 2d 
292 

N Y —People v Tralh, 387 N Y.S 2d 37, 88 Misc 2d 
117 

SC—State v. Hill, 175 SE2d 227, 254 SC 321 
Vt—State v Pickett, 403 A 2d 272, 137 Vt 336 
W Va.—State v Austin, 234 S E 2d 657, 160 W Va. 337 
Wis—State v Givens, 135 NW2d 780, 28 Wis2d 
109—State v Zwicker, 164 N W 2d 512, 41 Wis 2d 
497, 32 A L R 3d 531, app dism. 90 S Ct 199, 396 
US 26, 24 L.Ed2d 147—State v Chacon, 183 
N W 2d 84, 50 Wis.2d 73 

Innocent loitering distinguished 
Mich.—City of Detroit v Hodges, 164 N W 2d 781, 13 
Mich App 531 

Wearing mask in public place 

Anz.—State v Gates, 542 P2d 822, 25 Anz App 241, 
reh den 546 P 2d 52, 26 Anz App 75, op ap¬ 
proved 576 P2d 1357, 118 Anz 357 
Tex —Garcia v State, Cr, 443 S.W 2d 847 
17* Ill — City of Chicago v Robinson, 336 NE2d 
158, 32 III App 3d 149, app dism 96 SCt 2619, 
96 SCt 2619, 426 US. 915, 49 LEd2d 369 
18. I1L—People v Stevens, 352 NE2d 352, 40 111 
App 3d 303 

Neb—State v. Cherry, 173 N.W.2d 887, 185 Neb 103 
N.M-State v Oden, App, 484 P2d 1273, 82 NM 
563 

Or—State v Clark, 591 P2d 752, 39 Or App 63 

Other definitions 

(3) Minn—State v Miller, 91 NW2d 138, 253 
Minn 112—City of St Paul v. Azzone, 177 N W 2d 
559, 287 Mina 136 

(4) US—U.S v Woodard, CAI11, 376 F2d 136 
US. v. Webb, D.GTenn., 311 FSupp 730 

Conn.—State v Avnayim, Cir.A.D, 185 A 2d 295, 24 
Conn Sup 7, 1 Conn-Ctr. 348 
Ind —Census Federal Credit Union v. Wann, App, 403 
N.RJd 348. 

Me—State v Allen, 235 A 2d 529. 

Minn.—City of St Paul v Moms, 104 N W 2d 902, 258 
Minn 467, cert den* 81 SCt 696, 365 US 815, 5 
L Ed 2d 693 
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Neb—State v Sukovaty, 135 NW2d 467, 178 Neb 
7"9 

N M —State v Doe, 583 P2d 464, 92 N M 100 
N V —People v Doyle, 195 N Y S 2d 770, 21 Misc 2d 
38 

Wis —State v Givens, 135 N W 2d 780, 28 Wis 2d 109 
Unreasonable speech 

US—US v Occhuno, C A Minn, 629 F.2d 561, cert 
den 101 S Ct 1487, 450 U S 968, 67 L Ed 2d 618 
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22. Cal—People v Wcger, 59 CalRptr 661, 251 
C A 2d 584, cert den 88 S Ct 774, 389 U.S 1047, 
19 L Ed 2d 840 

Colo—People v Fitzgerald, 573 P2d 100, 194 Colo 
415 

Fla—CJ jS. cited in City of St Petersburg v Calbeck, 
App, 314 So 2d 316, 319 

Md—Downs v State, 351 A 2d 166, 30 Md-App 253, 
re\d on oth grds 366 A.2d 41, 278 Md 610, cert 
den 97 S Ct 2939, 431 U S 974, 53 L Ed.2d 1072. 

Facts insufficient to support conviction 
Ga.—Roacr v State, 231 S.E2d 131,140 Ga-App 356. 
Ohio-State v Miller, 426 N E.2d 497, 67 Ohio App 2d 
127, 21 OO 3d 436 

23. Cal—People v Weger, App, 59 CalRptr 661, 
251 C A2d 584, cert, den 88 SCt 774, 389 US 
1047, 19 L Ed.2d 840. 

Fla — CJS. cited in City of St Petersburg v. Calbeck, 
App, 114 So 2d 316, 319. 

Ill—People v Cooper, 336 NE2d 247, 32 III App 3d 
516 

Md-Downs v State. 351 A 2d 166, 30 Md App. 253, 
revd on oth grds 366 A 2d 41, 278 Md. 610, cert, 
den 97 S Ct 2939, 431 U S 974, 53 L Ed 2d 1072 
Polygraph test was condition of employment 
NJ—State v Community Distributors, Inc., 317 A 2d 
697, 64 N J 479 

The offense of disorderly conduct in¬ 
cludes not only violent acts but acts 
and words likely to produce violence in 
others . 2310 

23.10* Ill-City of Chicago v Wendcr, 262 N.E2d 
470, 46 III 2d 20 

Obscene gesture 

Me —State v Drake, 325 A 2d 52. 

Addressee not incited to breach of peace 
Wash —State v Yoakum. 638 P.2d 1264, 30 Wash App 
874 

24. Statute vague and overbroad 

US—Smith v Sheeter, DC Ohio, 402 FSupp 624 

25. Conn.—State v Boyer, CirAD., 198 A2d 222, 2 
ConnCir 288. 

Proof of breach of peace not required for conviction 
of disorderly conduct. 

D C —Stovall v U S, App., 202 A 2d 390. 

30. Tex —Kom v. State, Cr, 402 S W 2d 730 

§ 1(3).-Elements and 

Requisites 
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35. US—Heard v Rizzo, DGPa, 281 FSupp 720, 
affd 88 SQ 2307, 392 US 646, 20 LEd2d 
1358—US v Webb, DGTenn, 311 FSupp 730 
Cal—People v Weger, 59 CalRptr. 661, 251 C A 2d 
584, cert den 88 SCt 774, 389 US 1047, 19 
LEd2d 840 

Ga.—Caldwell v State, 321 SE2d 704, 253 Ga. 400 
Ind—Whited v. State, 269 NE.2d 149, 256 Ind 386, 
op clarified 271 NE2d 513, 256 Ind 618 
NH —State v Laponsee, 333 A.2d 447, 115 NH 56 
N J.—Cannon v. Krakowitch, 148 A 2d 213, 54 N J.Su- 
pcr. 93. 

NY—People v Hill, 303 NYS2d 265, 60 Misc.2d 
277 

Pa.—Com. v. Greene, 189 A 2d 141, 410 Pa. Ill 
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Com v Cavanaugh, 420 A 2d 674, 278 Pa Super 
542 

Tex —Garcia v State, Cr, 443 S W 2d 847 
Wis.—State v. Zwicker, 164 NW2d 512, 41 Wis2d 
497, 32 A LR3d 53l, app dism 90 SCt 199, 396 
U.S 26, 24 LEd-2d 147 

Abuse of public records 

Colo.—People v Trujillo, 536 P 2d 46, 189 Colo 23 

“Offering a false instrument" 

Colo—People v Trujillo, 536 P2d 46, 189 Colo 23 
Direct tendency to cause violent response 
Me—State v John W., 418 A 2d 1097, 14 A L BL4th 
1238 

35 J5. Ohio—City of Cincinnati v Wayne, 261 N E2d 
131, 23 Ohio App 2d 91 

A combination of conduct and cir¬ 
cumstances is crucial in applying a 
statute against disorderly conduct to a 
particular situation. 356 

35.6. Ill—People v Kellstedt, 329 NE2d 830, 29 
HLApp3d 83 

Wis—State v. Maker, 180 N W 2d 707, 48 Wis.2d 612, 
cert. den. 91 S Ct 1256, 401 U S 1013, 28 L E&2d 
550 

The annoyance must be a distur¬ 
bance or interference with the person, 
as distinguished from an annoyance or 
disturbance to a person because of in¬ 
terference with property rights. 3510 

35.10. N Y —People v Balms, 183 N Y S 2d 744, 14 
Misc.2d 928. 

Distribution of pejorative magazine not viola¬ 
tion. 

N.Y.—People v. Dupont, 1 Dept, 486 N Y S 2d 169, 
107 A.D.2d 247. 

36. US—Heard v. Rizzo, D.C Pa., 281 F.Supp 720, 
affd. 88 S.CL 2307, 392 US 646, 20 L Ed 2d 
1358 

N.Y.—People v McMmn, 189 N.YS.2d 627, 20 
Misc.2d 967. 

Same as New York rule 

Pa.—Wilkes-Barre City v Kocher, 56 Luz.L Reg 99, 57 
Mun 332. 

37.5. D.C.— Von Sleichter v. VS, C.A, 472 F 2d 
1244, 153 U.S App.D.C 169. Cert den 93 S Ct 
555, 409 U.S. 1063, 34 L.Ed2d 517. 

More than words needed 

Conn —State v Hoskins, 401 A.2d 619, 35 Conn.Sup 
587 

Fla.—White v. State, 330 So.2d 3 

Use of abusive and obscene lan¬ 
guage does not come within a statute 
defining the offense as an “act” or 
“course of conduct” 3710 

37.10. N.Y.—People v. Paradiso, 295 N Y.S.2d 561, 
38 Misc^d 370. 

38. Hawaii—State v. Faulkner, 637 P.2d 770, 64 Haw. 
101 . 

39. D.C—Duncan v. U.S.. App, 219 A.2d 110, 
land., C.A., 379 F.2d 148,126 U.S.App D C. 371 

HL—Cabaret, Inc. v. Daley, 384 N.E.2d 10, 23 IlLDec. 
374, 6$ HLApp.3d 326. 

40. Tex.—Kramer v. State, Cr.App., 605 S W.2d 861. 

41. CaL—People v. Horton, 87 CaLRptr 818, 9 
CA.3d Supp. 1. 

D.C—Rockwell v. District of Columbia, Mun.App., 
172 AJd 549. 

WeSt v. U.S., App., 281 A.2d 226, cert. den. 92 
S.Ct 1271, 405 U.S. 995, 31 L.Ed.2d 464. 

Kan.—State v. Prison, 594 P.2d 235, 225 Kan. 821 


Intent required by statute 
Hawaii—State v. Jendrusch, 567 P 2d 1242, 58 Haw 
279 

State v Nakasone, 612 P 2d 123, 1 Haw App 10 
Ill —People v D’Amore, 288 N E 2d 697, 7 Ifl App 3d 
741 

Mass—Com v Bchmer, 372 NEld 1381, 374 Mass 
368 

NY—People v Mehdi, 277 NE2d 673, 29 NY 2d 
824, 327 NYS.2d 659 

People v. Bakolas, 451 N.Y.S2d 622, 113 
Misc 2d 832, affd. 449 N E 2d 738, 59 N.Y 2d 51, 
462 N.Y.S.2d 844 

Or—State v Horn, 643 P.2d 1338, 57 Or App 124. 
Pa—Com v. Black, 380 A.2d 911, 251 Pa.Super 539 
Totality of circumstances 
Vt—State v McDermott, 373 A 2d 510, 135 Vt 47 
Provision of statute invalid 
Or—State v Spencer, 611 P2d 1147, 289 Or 225 
41.25. Or—State v Gilbert, 617 P2d 288, 47 Or. 
App 419 
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46. Ga—Johnson v State, 141 SE2d 574, Ill Ga. 
App 298. 

Minn-City of St Paul v Campbell, 177 N.W.2d 304, 
287 Minn. 171 

Miss.—Fanner v. State, 161 So 2d 159, 253 Miss. 289 
Vt—State v McDermott, 373 A 2d 510, 135 Vt 47, 
Gist of crime 

Md—Reese v State, 299 A 2d 848, 17 Md App. 73 
Absent showing others were disturbed 
Ga.—Willoughby v State, 225 S.E2d 65, 137 Ga.App 
789. 

47. Ill —City of Chicago v. Lambert, 197 N.E.2d 448, 
47 HI. App 2d 151. 

NJ—Stale v. Smith, 218 A.2d 147, 46 NJ. 510, cert. 

den 87 S.Ct. 85, 385 US. 838, 17 L.Ed.2d 71 
Loud, boisterous and unseemly noise 
Pa —Com. v Werner, 326 A 2d 896, 230 Pa.Super 245. 

48. U.S —Basista v. Weir, C A.Pa., 340 F.2d 74. 
Ga—Johnson v State, 141 SE.2d 574, 111 Ga.App. 

298 

Md—In re Nawrocki, 289 A,2d 846, 15 Md.App 252. 
NM—State v. Florstedt, 419 P2d 248, 77 NM. 47 
Pa.—Com. v Milkovits, 28 Leh.LJ 412, 73 York 
182—Com. ex rel johnson v. Police Com’r of 
Philadelphia, 21 D & C 2d 591 

Reasonable man test 

Conn—State v. Avnayim, Cir. AD., 185 A 2d 295, 24 
Conn.Sup. 7, 1 Conn.Cir. 348 
N Y.—People v. Harvey, 123 N E 2d 81, 307 N Y 588 
Operation of lawful business in orderly way 
Pa.— CJS. cited in Com. v. Greene, 189 A.2d 141,144, 
410 Pa. Ill 

Loud boisterous manner 
Ind.—Hicks v. State, 294 N.E^d 613, 260 Ind 204, 
cert, den, Sup., 296 N.R2d 431, 260 Ind. 204 

49. U.S.—Basista v. Weir, CAPa., 340 F 2d 74. 
NJ—State v Smith, 218 A.2d 147, 46 NJ. 510, cert 

den. 87 S.CL 85, 385 VS. 838, 17 L.Ed.2d 71 

50. Conn. — State v Avnayun, Cir.AD., 185 A.2d 
295, 24 Conn.Sup. 7, 1 Conn.Cir. 348. 

Relevant inquiry 

Anz.—State v. Johnson, 542 P.2d 808, 112 Anz. 383. 
Term “any person” includes police officer 
Me.—State v. John W., 418 A2d 1097, 14 A.L.R.4th 


A willful or unlawful purpose is not 
an element unless made so by stat¬ 
ute . 50 * 5 

50.5. NY.—People on Complaint of Mulhem v. 

Kaufman, 1 N.Y.S.2d 362, 163 Misc. 670. 

51. N.Y.—People v Balms, 183 N.Y.S^d 744, 14 
Misc.2d 928—People v. Donegan, 191 N.Y.SJd 


701, 19 Misc 2d 541—People v Evans, 192 N.Y. 
S 2d 144, 19 Misc. 2d 1071, revd. on oth. grds. 200 
N Y.S2d 72, 7 N.Y 2d 1030, 166 N.E.2d 861- 
People on Complaint of Grcsiak v. Broadbent, 192 
N.Y S.2d 889, 20 Misc.2d 547—People v Pickett, 
193 NYS2d 953, 21 Misc.2d 192—People v. 
Moofette, 201 N.Y.S.2d 604, 23 Misc 2d 1096- 
People v Coleman, 262 N.Y.S 2d 508, 47 Misc.2d 
355—Di Donna v. Di Donna, 339 N.Y.S 2d 592, 
72 Misc.2d 231 

52. NY.—People v McMmn, 189 NYS.2d 627, 20 
Misc 2d 967—People v Krull, 194 NY.S2d 75, 
18 Misc.2d 1027—People v Szepansky, 203 N.Y. 
S 2d 306, 25 Misc 2d 239—People v. Bubbs, 268 
N Y.S2d 712, 49 Misc.2d 757 

Private annoyances or acts 

(4) Where no breach of peace has resulted or is 
imminent, private annoyances do not constitute disor¬ 
derly conduct 

Minn.—City of St Paul v. Campbell, 177 N W.2d 304, 
287 Minn. 171 

N Y —People on Complaint of Hersh v Rothberg, 167 
N YS.2d 813, 8 Misc.2d 259—People v Balms, 
183 N.Y.S 2d 744, 14 Misc.2d 928 

(5) Other matters. 

Conn—State v Anonymous (1976-9), Com.PL, 363 
A.2d 772, 33 Conn Sup. 93 

NY—People v Chase, 178 NYS.2d 19, 13 Misc 2d 
300 

Private or public disturbance as harassment 

NY—People v Paradiso, SpSess, 295 NYS2d 561, 
58 Misc 2d 370—People v Smolen, 331 NY.S2d 
98, 69 Misc 2d 920—People v DiFeo, 331 NY. 
S 2d 554, 69 Misc.2d 1036 

Factors considered 

N.Y.—People v. Munafo, 406 N.E.2d 780, 50 NY 2d 
326, 428 NY.S2d 924. 

53. D.C —Rodgers v.US, App., 290 A.2d 395 
N.Y-People v. O’Neal, 404 N.YS.2d 250, 93 Misc 2d 

953. 

55. D C—Rodgers v. U S„ 290 A.2d 395. 
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55.5. NY.—People v Vest, 206 N.YS.2d 471, 11 
A.D2d 1080. 

People v. Balms, 183 N.Y S 2d 744, 14 Misc.2d 
928—People v Szepansky, 203 N.Y.S.2d 306, 25 
Misc 2d 239—People on Complaint of Fahn v. 
Rockwell, 237 N.Y S.2d 223, 38 Misc 2d 645—Peo¬ 
ple v. Bubbs, 268 N.Y S.2d 712, 49 Misc 2d 757. 

57. Fla.-K. G. v. State, App., 338 So 2d 72. 

58. Particular acts, etc. 

(8) Other acts 

IB—City of Chicago v Williams, 195 NE.2d 425, 45 
IUApp.2d 327 

59. Particular acts, etc. 

(6) U.S.—Zwicker v. Boll, D C.Wis., 270 F.Supp. 
131, affd. 88 S.Ct 1666, 391 US 353, 20 LEd.2d 642. 
N.Y.—People v. Chase, 178 N.Y.S.2d 19, 13 Misa2d 

300 

59 JO. Conn —CJ5. cited in State v Robinson, Cir. 
A.D., 184 A.2d 188, 189, 23 Conn Sup. 430, 1 
Conn.Cir. 292, 97 AL.R.2d 500—State v Boyer, 
Cur.A.D., 198 A 2d 222, 2 Conn.Qr. 288. 

Del —Dunn v. Mayor and Council of City of Wilming¬ 
ton, Super., 212 AJd 596, 8 Storey 569, affd. 219 
A.2d 153, 9 Storey 287. 

Mich—People v. Abate, 306 N.W2d 476, 105 Mich. 
App. 274 

Public conveyance 

NJ.—State v. Griffin, 223 A2d 633, 92 NJ.Super. 389. 

Federal property 

US.—U.S. V. Akeson, D.CCola, 290 F.Supp. 212. 

Jostling 

N.Y.—People v. Rivera, 431 N.Y.S 2d 97a 105 MiscJd 
285. 

60. CaL—Application of Spinks, App^ 61 CaLRptr. 
743, 253 C,A2d 748. 
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NY—People v. Chase, 178 NYS.2d 19, 13 MacZd 
300—People v. Balms. 183 NYS2d 744. 14 
MiscJd 928—People v Monfette, 20! NYS2d 
604, 23 Misc 2d 1096 

Wonb “in any place,** etc. 

Conn.—State v. Bote, 240 A.2d 920, 5 CcnnCir 22 
N.Y.—People v. Dawson, 200 N Y S.2d 974, 23 Mac 2d 
101 

What coostitntes public place 

(2) Coen* —State v. Bote, 240 A 2d 920, 5 Osin Or 
22 

N.Y.—People v Paradao, 295 NYS.2d 561, 58 
Misc.2d 370. 

Places held to be pablic places 

(3) Md—McIntyre v State, 232 A 2d 279, 1 Md 
App 586. 

(7) Cal—People v Belanger, 52 CalRptr 660, 243 
C.A2d 654—People v. Mesa, 71 CalRptr. 594, 265 
CA.2d 746. 

NJ -State v Smith, 218 A 2d 147, 46 N.J. 510, cert 
den. 87 SCt 85, 385 US 838, 17 L.Ed2d 71 
N.Y —People on Complaint of Fahn v Rockwell, 237 
N YS.2d 223, 38 MiscJd 645 

(8) Store. 

Cal—People v. Kilt, 99 Cal Rptr. 855, 23 C A 3d 148 
Places held not to be public places 

(1) Conn.— CJS, cited in State v Robinson, Cir 
A.D., 184 A.2d 188, 189,23 ComtSup. 430, 1 Conn Ctr. 
292, 97 A.L.R.2d 500. 

N.Y.—People v Dawson, 200 N.Y S.2d 974,23 Misc 2d 

102 . 

(3) CaL—In re David W., 172 CalRptr. 266, 116 
CA.3d 689. 

Conn.—State v. Petty, Or.A.D., 190 A.2d 502, 24 
ComuSop 337, 1 ConnQr. 574, cert den 84 S Ct 
102, 375 U.S. 848, 11 L.Ed2d 75. 

R.L—State v Kavanaugh, 174 A.2d 286, 93 R.I 239. 
“Place to wbkb pafatk is invited” construed 
NJ.—State v. Rnllis, 191 A-2d 197, 79 NJ.Super 221 
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6L Minn.—State v. Miller, 91 N.W.2d 138, 253 Minn 
112 - 

*- n - , |_t_ 

rang strip 

Cal—People v Belanger, 52 CaLRptr. 66a 243 C A.2d 
654. 

Places beid not to be public streets 

NJ.—State v. Griffin, 223 A.2d 633, 92 NJ.Super. 389. 
62. Cal—People v. Dudley. 58 CalRptr. 557, 250 
CJL2d Supp. 955 

NJ.—State v. Furino, 204 A.2d 718, 85 NJ.Super. 345 

§ 1(4).-Particular Acts 

page 515 

7L N.Y.—People v. Keoneweg, 220 N.Y.S.2d 877, 28 
MSscJd 999. 

76. N.Y.—People v. Richau, 202 N.YS.2d 99, 23 
Misc.2d 997. 

77, Ark.—White v Adams, 343 S.WJd 793,233 Ark 
241 
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76.15. C ommercial traasactioB required 
CaL—Affinger v. Qty of Los Angeles, 77 CalRptr. 257, 
272 GA.2d 391. 

81 . D.C.—WHhams v. District of Columbia, C.A., 419 
F.2d 638, 136 USApp.D.C 56. 

Dnacan v. U S* App., 219 AJd 110, rend., 
CJU 379 F.2d 148, 126 U.S.App.D.C. 371— 
Franklin v. District of Cohunbia, App., 248 A.2d 
677. 

Minn.—City of Sl Paul v Morris, 104 N.W.2d 902, 258 
Mum. 467, cert. den. 81 S-Ct. 696, 365 VS. 815, 5 
L.Ed.2d 693. 

Reasoa tor rale 

Wm—Lane v. Coffins, 138 N.W.2d 264, 29 Wis.2d 66 


Use of offensive language under circumstances 
not tending to disturb the peace, etc. 

C) Md —Reese > Slate. \pr . 29* A 2d S4E, .** 
Md App 73 

State’s concern 

IK — People % Dc-glai 331 N £2d 359, 29 III \pp 3d 
^38 

82. L*S —Landry v Daley, DC!!;, 2SS FSupp 1S3 
Fla —C'tv of St Petersburg . Calbeck. App, 12 1 So 2d 
814 

NY—People v Gmgello, 324 NYS2d 122, 67 
Mtsc 2d 224 

SC—State v Hall, 175 SE2d 227. 254 SC 321 

Use of obscene, vulgar or profane language over 
telephone as not constituting disorderly 
conduct 

Alaska—Anmskette v State, 489 P 2d 1012 
SC—State v Gist, 116 SE2d 856, 23*r SC 262 
Public place or place to which public is invited 
NJ—State v Rullis, 191 A 2d 397, 79 NJ Super 221 
Statute construed 

L S —Karp v Collins, D C N J, 310 F Supp 627, vac 
on oth grds 91 SCt 933, 401 US 930, 28 
L Ed 2d 210, on remand 333 F Supp 15 
Kan—State Huffman, 612 P.2d 630, 228 Kan 186 

Purpose in using language 
Fla —City of Miami v Powers, App, 247 So.2d 497 
NY.—People v Cerbone, 449 NYS2d 903, 113 
Misc 2d 740 

Fighting words 

Fla —Clanton v State, App , 357 So 2d 455. 

Ill —People v. Slaton, App, 322 N E 2d 553. 

Kan.—State v Huffman, 612 P 2d 630, 228 Kan 186 
Minn.—City of Little Falls v Witucki, 295 N W.2d 243 
NJ.—State v Brown, 303 A 2d 886, 62 NJ 588. 
NY-People v Cerbone, 449 N Y S2d 903, 113 
Misc 2d 740 

Wash —City of Kennewick v Keller, 525 P 2d 267, 11 
Wash App 777. 

Not crime of disorderly conduct 
HI.—People v Douglas, 331 NE.2d 359, 29 HLApp3d 
738 

Statute unconstitutional 

Fla—McCall v State, 354 So 2d 869 
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83. Fla —Clanton v. State, App, 357 So 2d 455 
Ga.—Bolden v State, 251 S.R2d 165, 148 Ga.App. 315. 
K.—People v Slaton, App, 322 NE2d 553 
Md —In re Nawrocki, 289 A 2d 846, 15 Md App 252 
NH—State v Harlan, 164 A.2d 562, 103 NH 31. 
N Y.—People on Complaint of Mulhem v Kaufman, 1 
N.Y S 2d 362, 165 Misc. 670 
Pa—Com v Duncan, 363 A,2d 803, 239 Pa Super 
539 

The language must be both loud and offensive, 
etc. 

N J.—State v Profaci, 266 A.2d 579, 56 N J 346—State 
v Reed, 266 A.2d 584, 56 NJ. 354. 

State v Griffin, 223 A-2d 633, 92 NJ.Super 389 
Wis -State v Becker, 188 N W.2d 449, 51 Wis 2d 659 
Language held within statutory prohibition 
(3) Other language 

Ark.—Bousquet v State, 548 S.W 2d 125, 261 Ark 263 
Wis—Lane v Collins, 138 NW2d 264, 29 Wts.2d 66 
Language held not within statutory prohibition 

(3) Term “jackass ” 

N.Y.—People v Brown, 303 N.Y.S.2d 981, 60 Misc.2d 
696. 

(4) Other language 

N J —State v. Profaci, 266 A 2d 579, 56 N J. 346—State 
v Reed, 266 A 2d 584, 56 NJ. 354. 

Language not constituting harassment 

N.Y—People v DiFeo, 331 NY.S2d 554, 69 Misc.2d 
1036 


Fighting words 

Hi -People v Kellstedt, 329 N E 2d 830, 29 Ill App 3d 
83 

Mass—Com v A Juvenile, 334 N E.2d 617, 368 Mass. 
580 

Under limiting construction given statute consti¬ 
tutional standards not met 
Fla.—Moms v State, 335 So.2d 1. 

84. Determination may not be based on sub¬ 
jective perceptions 

Mass— Com v A Juvenile, 334 N E2d 617, 368 Mass 
580 

84.5. Elements of harassment 

N Y —People v DiFeo, 331 N.Y S 2d 554, 69 Misc 2d 
1036 

85. Wis—Lane v Collins, 138 N.W2d 264, 29 
Wis 2d 66 

Reasonable possibility of hearing sufficient 
Md—In re Nawrocki, 289 A.2d 846, 15 Md App 252 

Under some statutes the use of of¬ 
fensive language over a telephone to a 
female constitutes a crime . 855 

85.5. Elements 

N C —State v Coleman, 154 S.£.2d 485, 270 N C 357 
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9.5. Connterpicketing 

DC—Allen v District of Columbia, App, 187 A 2d 
888 

A statute prohibiting the picketing 
of residences or dwellings, but exempt¬ 
ing from its prohibition the peaceful 
picketing of places of employment in¬ 
volving a labor dispute, has been held 
invalid, notwithstanding a state’s as¬ 
serted interests in promoting the priva¬ 
cy of the home and in providing special 
protection for labor protests . 910 

9.10. US—Carey v Brown, HI, 100 SCt 2286, 447 
U.S 455, 65 L.Ed2d 263 

10. Cal—People v Horton, 87 CalRptr 818, 9 
CA3d Supp 1 

Va—Hubbard v Com., 152 SE2d 250, 207 Va 673 
Non-labor picketing 

Va—Hubbard v Com, 152 SE2d 250, 207 Va 673 
Statute properly applied 

US—Cameron v Johnson, D.C Miss, 262 FSupp 
873, affd 88 SCt. 1335, 390 US 611, 20 L.Ed2d 
182, reh den 88 SCt 2029, 391 US 971, 120 
LEd2d 887 

Statute held valid 

US—Cameron v Johnson, Miss., 88 SCt 1335, 390 
US 611, 20 LEd.2d 182, reh den 88 SCt 2029, 
391 US 971, 20 L Ed 2d 887. 
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20. U.S —Landry v. Daley, D C Ill., 288 RSupp 183. 
Conn —CJ.S. cited in State v Avnayim, Cir.A D, 185 
A 2d 295, 298, 24 Conn Sup 7, 1 Conn.Cir 348. 
Ill—:People v Gentry, 363 NE2d 146, 6 Ill Dec 617, 
48 Ill App 3d 900. 

Me—State v John W, 418 A.2d 1097, 14 A.LR4th 
1238. 

Particular acts held not disorderly conduct 

(5) Other acts 

US—Thompson v. City of Louisville, Ky., 80 SCt. 
624, 362 US 199, 4 LEd.2d 654, 80 A.LR2d 
1355. 

Landry v. Daley, D C.I1L, 288 F.Supp. 189. 

HI.—People v Justus, 372 N.K2d 1115, 14 Hl.Dec. 836, 
57 IlLApp 3d 164. 

NY—People v Solomonow, 291 NY.S.2d 145, 56 
Misc.2d 1050. 
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RI —Tessier v LaNois, 198 A.2d 142, 97 RI 414, 
cause shown pursuant to 201 A.2d 927,98 R.I 333 

Harassment not shown 

N.Y —People v Smolen, 331 N YS2d 98, 69 Misc 2d 
920 

Nonprovocative objection to detention 
U S —NorwdI v City of Cincinnati, Ohio, 94 S.Ct 187, 
414 US 14, 38 L Ed 2d 170 
Anz.—State v Snodgrass, App, 570 P2d 1280, 117 
Anz. 107, app after remand 590 P 2d 948, 121 
Anz. 409. 

“Lawful’* 

Ala.—Coughlin v State, Cr, 320 So 2d 739, 56 Ala. 
App 225. 
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21. Conn— CJS. cited in State v Avnayim, Cir 
A.D, 185 A.2d 295, 298, 24 Conn Sup. 7, 1 
Conn Cir 348 

Dl.—City of Chicago v Moms, 264 N.E.2d 1, 47 III 2d 
226 

22. I1L—City of Chicago v Wender, 262 N E 2d 470, 
46 IU.2d 20 

NY—People v. McMinn, 189 NYS2d 627, 20 
Misc.2d 967 

Talking hack to policeman 

DC—Von Sleichter v US, 472 F2d 1244, 153 US 
App DC 169, cert den. 93 SO. 555, 409 US 
1063, 34 L.E<L2d 517 

HI—People v Douglas, 331 NE2d 359, 29 Ill.App3d 
738 

23.5. Conn.— CJS. died in State v. Sweeney, 255 
A.2d 622, 625, 157 Conn. 485 
NX—State v. Blanton, 398 A.2d 1328, 166 N 3 Super 
62. 

Conduct offensive only to police officers 

Ind.—Stults v State, 336 N.E 2d 669, 166 Ind App 461 

23.10. m.— People v. Yocum, 321 N.E.2d 731, 24 
BLApp3d 883. 

N.H.—State v Domminic, 376 A.2d 124, 117 N.H. 573. 
NX—State v. Manning, 370 A.2d 499, 146 NXSuper 
589. 

N.Y.—People v. Kern, 289 N.Y.S.2d 71, 56 Misc 2d 
557. 

24.10. Other particular acts, etc. 

(8) N.C.—Matter of Banks, 244 S E 2d 386, 295 N C 
236. 

24.50. D.C—-Rockwell v District of Columbia, Mun 
App, 172 A.2d 549. 

Ga.—-Washington v. State, 190 S.E.2d 138, 126 Ga App 
180. 

Mich.—People v. Abate, 306 NW.2d 476, 105 Mich. 
App. 274. 

N.Y.—People on Complaint of Mulhem v. Kaufman, 1 
N.Y.S.2d 362, 165 Misc. 670—People v Martin, 
251 N.Y.S.2d 66, 43 Misc.2d 355, affd 207 N.E 2d 
197, 15 N.Y.2d 933, 259 NY.S.2d 152, cert. den. 
86 S.CL 64, 382 U.S. 828, 15 LJEd.2d 72—People 

v. Sprowai, 268 N.Y.S2d 444, 49 Misc.2d 806, affd. 
218 N.E.2d 343, 17 N.Y.2d 884, 271 N.Y.S.2d 310, 

am. on oth. grds. 219 N.E.2d 878, 18 N.Y 2d 683, 
273 N.Y.S.2d 430, app. dism. 87 SQ. 768, 385 
U.S. 649. 17 L.Ed.2d 670 

Tex.—Wood v. State, CnApp., 577 S.W.2d 477. 

255. “Any person" includes policeman 

Me.—-Bale v. Ryder, 290 A.2d 359. 

25.25. Pa.—Com. v. Coolbaugh, 416 A.2d 563, 272 
Pa-Super. 491. 

page 521 

27. m.— City of Chicago v. Jacobs, 263 N.E.2d 41,46 
DL2d 214, 

N.Y.—People on Complaint of Howell v. Knight, 228 
N.YS.2d 981, 35 Misc.2d 216—People v. Grant, 
480 N.Y.S.2d 1010; 126 Mnc.2d 18. 

Stetste c onstru ed and applied 

(4) D.C—Kinoy v. District of Columbia, CA., 400 
F2d 761, 130 US.App.D.C. 290. 


N Y —People v Sharky, 293 N Y S 2d 262, 57 Misc 2d 
558 

(5) Other instances. 

Cal —People v Agnello, 66 CaLRptr 571, 259 CA.2d 
785 

DC—Scott v District of Columbia, Mun.App 184 
A.2d 849 

N.Y—People v Fox, 219 NY.S.2d 238, 30 Misc 2d 
403—People v. Pettigrew, 332 N Y S 2d 333, 69 
Misc 2d 985 

29.5. Statutes construed and applied 

(3) Other instances 

N.Y—People v Merolla, 211 N YS.2d 155, 9 NY.2d 
62, 172 N E 2d 541, cert den 81 S CL 906, 305 
US 872, 5 LEd.2d 861. 

30. Cal—People v. Belanger, 52 CalRptr 660, 243 
C A 2d 654—Application of Spinks, 61 Cal Rptr 
743, 253 CA 2d 748 

Riding bicycle on public highway 
Cal —Clmgenpeel v Municipal Court of Antelope Judi¬ 
cial Dist., 166 CalRptr 573, 108 CA2d 394 

31.5. Statute construed and applied 

(1) Solicitation is essential element or gist of the 
offense 

NY—People v McCormack, 169 N.YS2d 139, 9 
Misc 2d 745 

(2) Conduct of person solicited is immaterial. 

N Y —People v McCormack, supra. 

People v. Bumes, 178 N.Y S 2d 746 

(3) “Soliciting” means the asking, urging or impor¬ 
tuning of men to commit a degenerate act and the 
offense need not be in any particular form of words and 
absent a showing of solicitation no offense is committed 
N Y —People v. McCormack, supra. 

(4) Person solicited does not thereby commit the 
offense 

N Y —People v. Bumes, supra. 

32. Cal—People v Bruno, 27 CalRptr 458, 211 
C A 2d Supp 855. 

Statutes construed and applied 

(3) Other cases 

Fla.—State v Rash, App., 458 So 2d 1201 

32.5. Pa.—Com v Nicholls, 217 A.2d 768, 207 Pa. 
Super 410—Com. v Belz, 441 A 2d 410, 295 
Pa-Super 183. 

SD—State v. Bullis, 231 NW.2d 851, 89 S.D 212 
Malicious used in statute defined 
Pa.—Com v Bek, 441 A.2d 410, 295 Pa Super. 183 
32.10. CaL—People v. Horton, 87 CalRptr 818, 9 
GA.3d Supp 1 

NY—People v. Johnson, 190 N.YS.2d 694, 6 NY.2d 
549, 161 N.E.2d 9. 

Statute construed and applied 

(3) University not a "school” within statute. 

NY—People v. Ulogiares, 240 NY.S.2d 429, 39 

Misc.2d 246 

Loitering by student enrolled in school 

N.Y —People v. Tubiolo, 237 N Y S 2d 481, 38 Misc.2d 
324. 

Statute not unconstitutional 

N.C.—State v. Strickland, 217 S.E.2d 758, 27 N CApp 
40, app. dism. 219 SE^d 348, 288 N.G 512 

page 522 

34.5. NX—Sanitary Vendors, Inc. v. Byrne, 178 A.2d 
259, 72 NXSuper. 276, affd. 190 A.2d 876, 40 NX 
157, 96 A.L.R-2d 948. 

Statute construed and applied 

(4) Other matters 

NX—Sanitary Vendors, Inc. v Byrne, 190 A.2d 876, 40 
NX 157, 96 A.L.R.2d 948. 

36. Since the publication of Corpus Juris Secundum 
the case cited to the text has been overruled, the 
court holding that petit larceny by embezzle me nt 
or otherwise, committed by stealth and surrepti¬ 
tiously- and with no public disturbance generated 
by conspicuous flight to avoid detention or arrest, 
or unaccompanied by physical violence to person 


of another trying to effect detention, arrest or 
recovery, was not offense defined or included m 
city's general disorderly conduct ordinance. 
Wash—City of Seattle v Alexander, 483 P.2d 119, 79 
Wash.2d 4, 71 ALR3d 1150. 

36.5. Or.—State v. Keller, 594 P 2d 1250,40 Or App. 
143 

37. Obstruction of yehicnlar or pedestrian 
traffic 

NY—Seymour v Seymour, 289 NY.S2d 515, 56 
Misc 2d 546 

39. Cal—People v. Lawson, 161 CalRptr. 7, 100 
CA3d 60, 

Ind—-Whited v State, 269 N E.2d 149, 256 Ind. 386, 
op clarified 271 NE2d 513, 256 Ind. 618. 

Ky —Myers v City of Louisville, App, 590 S.W 2d 
348 

Md.—Hams v State, 206 A.2d 254, 237 Md. 299 
NY—People v Scott, 295 N.Y S 2d 724, 58 Misc 2d 
455 

Other particular acts, etc. 

(7) N G—State v Bivins, 136 S E2d 250, 262 NC. 
93 

(8) Additional acts 

US—US v Woodard, CAJ0I, 376 F2d 136. 

Taylor v U S, D C Fla., 358 F Supp 384. 

Cal—People v Weger, 59 CalRptr 661, 251 C A 2d 
584, cert den 88 SCL 774, 389 US 1047, 19 
L Ed 2d 840-People v. Mesa, 71 CalRptr. 594, 
265 C A 2d 746 

Ga—Mitchell v State, 237 SE2d 243, 142 Ga.App 
802. 

Ill—City of Chicago v Wender, 262 N.E.2d 470, 46 
Ill 2d 20 

Kan —State v. Goodman, 599 P 2d 327, 3 Kan. App 2d 
619. 

Mass—Com v Carson, 411 NE2d 1337, 10 Mass. 
App 920. 

Nev—Carlisle v. State, 642 P.2d 596, 98 Nev. 128 
N.J —Hudson County News Co. v. Sills, 195 A 2d 626, 
41 NJ 220, app. dism 84 S.Ct. 1914, 378 U.S. 583, 
12 L.Ed.2d 1036-State v Morse, 252 A2d 723, 54 
NX 32 

State v. Wean, 206 A2d 765, 86 NXSuper 283. 
NY—People v Nicosia, 248 N.Y.S2d 24, 42 Misc 2d 
300—People v Penn, 265 N.Y.S2d 155, 48 
Misc.2d 634, affd. 208 N E 2d 789, 16 N Y 2d 581, 
260 N.Y S 2d 847, am. on oth grds 211 N.E2d 
529, 16 N.Y.2d 872, 264 NY.S2d 109, cert, den 
86 S a. 1275, 383 U.S. 969, 16 L Ed.2d 309—Peo¬ 
ple v. Kern, 273 N.Y.S2d 181, 51 Misc.2d 209, 
affd 289 N.Y.S 2d 71,56 Misc.2d 557—Seymour v. 
Seymour, 289 N Y.S.2d 515, 56 Misc.2d 546. 

Pa.—Com. v. Kidd, 442 A 2d 826, 296 PaSuper. 393. 
Com. v. Oberholtzer, 28 Leh.L.J. 158, 21 Mon¬ 
roe L.R 14, 50 Mtui. 222—Com. v. Baumgardner, 

3 Adams LJ 76. 

Wis—State v. Givens, 135 N.W.2d 780, 28 Wis.2d 109. 
Jostling 

D C—Matter of A. B, App., 395 A.2d 59. 

N.Y.—People v Thomas, 330 NE 2d 609, 36 N.Y 2d 
514, 369 N.Y.S.2d 645. 

Noise 

Or.—State v. Marker, 536 P.2d 1273, 21 Or.App 671. 

Fondling 

Ill —Cabaret, Inc v Daley, 384 N.R2d 10, 23 Ill Dec. 
374, 66 DLApp.3d 326. 

It has been held under statute, that 
a person who as an employer shall 
influence, request or require an em¬ 
ployee to take or submit to a lie detec¬ 
tor test as a condition of employment 
or continued employment is a disorder¬ 
ly person. 395 

395. Request sufficient to establish violation 

N.J —State v. Community Distributors, Inc., 304 A.2d 
213, 123 NXSuper. 589. Affd. 317, A 2d 697, 64 
NX 479. 
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Employer held not exempt by virtue of sale of 
uarcotics 

NJ,—State v. Community Distributors, Inc. 304 A 2d 
213, 123 N-JSuper 389. Affd 317 A.2d 697, 64 
NJ 479. 

Waiver by employees immaterial 

NJ.—State v. Community Distributors, Inc., 304 A 2d 
213, 123 NJ Super. 589, affd. 317 A 2d 697, 64 
NJ. 479. 
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43.10. III.—City of Chicago v Perez, 259 N.E 2d 4, 
45 HL2d 258. 

SSt-ia demoostrattoa on private property as dis¬ 
orderly conduct 

Coon.—State v. Petty, Gr.A D., 190 A.2d 502, 24 
CocmJSup. 337, 1 Conn.Gr. 574, cert. den. 84 S Ct 
102, 375 US. 848, 11 LEd2d 75 

Refkriag to move for construction crew 
N.Y—People v. Munafb, 406 NX.2d 780, 50 N Y2d 
326, 428 N.Y.S.2d 924, 

44. Maos.—Com. v. Blavackas, 419 N.E.2d 856, 11 
MassApp. 746. 

Mich.—People v. Smith, 254 N.W.2d 654, 75 Mich 
App. 64. 

NJ.—State v. McGnntham, 398 A.2d 930, 165 NJ Su¬ 
per 576-State v. Greenberg, 432 A.2d 955, 179 
NJ-Super. 565. 

N.Y.—People v. Hetehkiss, 300 N.YS2d 405, 59 
MhcJd 823. 

Wash.—City of Seattle v. Alexander, 483 P.2d 119, 
overruling City of Seattle y. Franklin, 70 P.2d 1049, 
191 Wash. 297 

Other particular acts, etc , 

(6) Additional acts. 

U.S.—Gregory v City of Chicago, Bl„ 89 SO. 946, 394 
U.S. 111, 22 L.Ed.2d 134. 

Houser v. Hffl, D.CAIa., 278 F.Stipp. 920. 

CaL—People v. Weger, App., 59 CaLRptr. 661, 251 
CJL2d 584, cert den. 88 S.CL 774, 389 U.S 1047, 
19 LJkL2d 840. 

Conn.—State v. Anonymous (1971-4), 275 A.2d 620, 6 
Conn-Or. 402. 

Ga.—Meyer v. State, 258 S.E2d 217, 150 GaApp. 613, 
cert. den. 100 S.Ct 1602,445 U.S. 952,63 LEd 2d 
788. 

m.—City of Chicago v. Meyer, 253 N.E.2d 400, 44 
DL2d 1, cert. den. 90 S.Ct 1262, 397 U.S. 1024, 25 
LEcL2d 534, reh. den. 90 S.Ct 1688, 398 U.S. 915, 
26 LEdJd 8a 

N.Y.—People v. Pickett, 193 N.YA2d 953, 21 Misc.2d 
192-People v. Szepansky, 203 N.Y.S.2d 306, 25 
Mhc.2d 239-People v. Babbs, 268 N.Y.S.2d 712, 
49 MacJd 757—Seymour v. Seymour, 289 N.Y 
S.2d 515, 56 Mhc.2d 546—People v. Cagan, 304 
N.YS2d 856, 60 Misc.2d 1037—^People v Pearl, 
321 N.YJSL2d 986, 66 Miac.2d 502. 

Ohio—City of Columbus v. Gmdotti, App., 160 N.E.2d 
355. 

Pa.—Com. v. Bender, 375 A2d 354, 248 Pa.Super 
504—Com. v. Koch, 431 A2d 1052, 288 Fa.Super. 
290. 

R. I.—State v. Berberian, 175 A2d 282, 93 RI 318 
N.Y.—People v. Coleman, 262 N.Y.S.2d 508, 47 

Misc.2d 355. 

(7) Heckling a public speaker. 

Wash.—City of Spokane v. McDonough, 485 P.2d 449, 
79 Washed 351. 

Aasaah and battery not included in statute pro¬ 
scribing disorderly conduct 

S. C—State v. Hill, 175 &E2d 227, 254 S.CL 321. 
Attended making of Arise report of crime 
Fla.—Silvestri v. State, App M 332 SoJd 351, decision 

approved. Sup., 340 SoJd 928. 

“Peeping” is not an offense under a 
statute requiring that accused be a 
male person unless the accused is a 
male . 44 * 5 


44.5. Female as accessory 

Miss—Burchfield \ State, 2T* Sc 2d 623 
48. NY—People v Rivera, 431 NYS2d 9 ”0, 105 
Misc 2d 2S5 

§ 2. Defenses 

51, Fla —Haxtr.n v State, App, 358 So.2d 856. 
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55. Neb —CJ.S. cited in State v Sukovaty, 135 
N W 2d 467. 469, 178 Neb 779 
60. Ga.—Washington v State, 190 S.E.2d 138, 126 
Ga.App 180 

62. NJ-State v Smith, 218 A 2d 147, 46 NJ 510, 
cert den 87 SCt. 85, 385 US 838, 17 LEd.2d 
71 

65. U S —Landry v Daley, D C Ill., 288 F Supp 183 

65.5. N J —State v Smith, 218 A 2d 147,46 NJ. 510, 
cert den 87 S Ct 85, 385 U S 838, 17 L Ed2d 
71 

71. U S —CJLS. cited in United States v Richardson, 
7 MJ 320, 322 
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Other matters have been held not 
available as defenses . 77 5 

77.5. V S —V S v. Woodard, C A.I11, 376 F.2d 136 
Ill—People v Stiso, 416 N E2d 1209, 48 III Dec. 687, 

93 IIlAppJd 101 

Ind—Whited v State, 269 N E2d 149, 256 IndL 386, 
op. clarified 271 N E2d 513, 256 Ind. 618. 

Or.—State v Horn, 643 P 2d 1338, 57 Or App 124. 
Wis—State v Olsen, App., 299 N W.2d 632, 99 Wis.2d 
572 

Offensive language to peace officer 
Fla.—City of St Petersburg v Calbeck, App., 121 So.2d 
814 

Ga.—Bolden v State, 251 S.R2d 165, 148 GaApp. 315. 

78. Ohio—City of Columbus v. Guidotb, App., 160 
NE2d 355 

79. Ohio—City of Columbus v. Guidotti, App., 160 
N E.2d 355 

§ 3. Persons Liable 

83. NJ—State v Smith, 218 A.2d 147, 46 NJ. 510, 
cert. den. 87 SCt. 85, 385 US 838, 17 L.Ed-2d 
71. 

86. Jostling not joint 

N Y.—People v. Thomas, 330 N E.2d 609, 36 N.Y 2d 
514, 369 N.Y S.2d 645 

A person harmed by acts of others 
constituting statutory disorderly con¬ 
duct may prosecute . 86 - 5 

86.5. Pa.—Com. v Baumgardner, 3 Adams LJ. 76. 

§ 6. Indictment, Information, or 
Complaint 

page 526 

91. Ind—Allison v. State, 166 N.E.2d 171, 240 Ind. 
556, cert den and app dism 81 S Ct. 822, 365 
U.S 608, 5 LEd.2d 821, reh. den. 81 SCt 1349, 
366 U.S. 927, 6 L.Ed.2d 386 

92. D.C.—Franklin v. District of Columbia, App., 248 
A 2d 677, 109 NH 296. 

N.Y.—People v. Balms, 183 N.Y S 2d 744, 14 Misc,2d 
928—People v. Came, 333 NYS2d 208, 70 
Mi$c.2d 178. 

94. Affidavit, complaint, indictment, or infor¬ 
mation held sufficient 

(1) D.C—District of Columbia v Jordan, App., 232 
A2d 298 

HI.—People v DeKosta, 270 N.E 2d 475, 132 Ill 
App 2d 691. 

N.H—State v O’neill, 191 A 2d 528, 105 NH 15. 


NY—People v. Chase, 178 N.YS.2d 19, 13 Misc 2d 
300—People v. Kolb, 183 NY.S2d 840, 14 
Misc 2d 976—People on Information of Penree v 
Garfield, 312 N Y S 2d 830, 63 Misc.2d 79 
NC—State v Smith, 137 SE2d 819, 262 NC. 472 
Or—State v Marker, 536 P2d 1273, 21 Or.App. 671. 
Pa.—Com v Greene, 189 A.2d 141, 410 Pa. 111. 
Wts—State v Becker, 188 NW2d 449, 51 Wis.2d 
659—State v Elson, 208 N.W.2d 363, 60 Wis 2d 
54 

(2) Ill —People ex rel Village of Melrose Park v. 
Scheck, 191 N E.2d 645, 42 III App 2d 117 
(4) NY—People v Bittner, 224 NYS2d 222, 32 
Misc 2d 750. 

Affidavit, complaint, indictment, or information 
held insufficient 

(1) Ala —Du Bose v. City of Montgomery, 127 So 2d 
845, 41 Ala.App 233 

La.—State v. Wells, 283 So 2d 245 
Me —State v Drake, 325 A 2d 52 
Mo—Kansas City v Wiskur, App, 343 SW2d 89 
NH-State v. Laponsee, 333 A2d 447, 115 NH 56. 
NJ.—State v Gagliardi, 154 A.2d 581, 57 NJ Super. 
238 

NY —People v Madwck, 208 NYS2d 392, 28 
Misc.2d 850 

Wis —State v. Smith, 184 N W 2d 889, 50 Wis.2d 460, 
cert den 92 SCt. 561, 404 US 1000, 30 L.Ed2d 
553 

(2) N.Y.—People on Complaint of Gresiak v Broad- 
bent, 192 N.Y S 2d 889, 20 Misc 2d 547 

Under a statute defining “peeping” 
as an offense committed by a male 
person, an indictment which fails on its 
face to designate the accused as a male 
is defective . 945 

94,5. Essential or substantive element of crime 

Miss.—Burchfield v State, 277 So 2d 623. 

Accused most be designated as defined by legis¬ 
lature 

Miss—Burchfield v State, 277 So.2d 623 

page 527 

97 J. N Y.—People v. Pettigrew, 332 N.Y.S 2d 33, 69 
Misc.2d S85. 

98. U.S—US v. Jones, DC N.Y, 244 FSupp 181 

page 528 

5. Me.—State v Good, 308 A.2d 576 

6. Ind.—Allison v State, 166 NE2d 171, 240 Ind 

556, cert den. and app dism 81 SCt. 822, 365 
US 608, 5 LEd 2d 821, reh. den 81 SCt. 1349, 
366 US 927, 6 L.Ed.2d 386 

7. NC-State v Banks, 140 S.E2d 318, 263 NC 

784 

Omission of name of victim held not fatal 
D C.—Sams v. District of Columbia, App., 249 A 2d 
230 

S.D—State v. Bulbs, 231 NW2d 851, 89 SD 212 

Complaint insufficient 

Ill —People v. Kellstedt, 329 N E 2d 830, 29 Ill App 3d 
83. 

11. Information insufficient 

N.Y —People v. Dawson, 200 N Y S 2d 974, 23 Misc.2d 
102 

Indictment insufficient 

N C.—State v Smith, 137 S.E2d 819, 262 N.C. 472 

Private residence as “public place” 

N.Y—People v Paradiso, 295 NYS2d 561, 58 
Misc 2d 370 

11J5. D.C—Williams v District of Columbia, CA, 
419 F2d 638, 136 USApp.DC 56 

Information held sufficient 
N.Y—People v Doyle, 195 NY.S.2d 770, 21 Misc 2d 
38 
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15. NY—People v Hamm, 210 N Y S 2d 508. 9 
NYS2d 5, 172 NE2d 275 

16. D.C —Franklin v District of Columbia, App, 248 
A 2d 677 

17. D C —Scott v District of Columbia, Mun 4pp, 
184 A 2d 849 

page 529 

21. NY—People v Todaro, 258 N E2d 711, 26 
N.Y 2d 325, 310 N Y S 2d 303 
23. DC —Franklin v District of Columbia, App, 248 
A 2d 677 

§ 7. Evidence 

Library References 
Disorderly Conduct e=*9. 

25.50. Testimony of single witness 
D.C—Reed v District of Columbia, App, 226 A 2d 
581 

27. U S —U S v. Crowthers, C A Va, 456 F 2d 1074 
Alaska—State v Martin, 532 P2d 316 

N J —Sanitary Vendors, Inc. v Byrne, 190 A 2d 876,40 
NJ 157, 96A.LR2d948 
N.Y—People v. Burnes, 178 N YS.2d 746 

People v Evans, 192 NY.S2d 144, 19 Misc2d 
1071, revd on oth. grds 200 NYS2d 72, 7 
N.Y 2d 1030, 166 N E 2d 861—People v Loproto, 
207 N.Y.S 2d 573, 25 Misc 2d 403 

page 530 

28. ni—People v Thompson, 371 NE.2d 326, 13 
Hl.Dec 609, 55 III App 3d 795 

31.5. D C —Wells v U S., App, 281 A 2d 226, cert 
den 92 S.Q. 1271, 405 U.S. 995, 31 L Ed 2d 464 

34.5. N.J —Cannon v Krakowitch, 148 A 2d 213, 54 
NJ.Super 93. 

37. NJ.—State v. Cremens, 265 A.2d 417, 110 NJ. 
Super. 320. 

39. Ill—People v. Mines, 270 NE2d 265, 132 Ill 
App.2d 628. 

41. Atmosphere surrounding incident 
Fla.—Bradshaw v. State, 286 So 2d 4, cert den 94 S Ct 
2626, 417 U.S. 919, 41 L Ed 2d 225. 

44. Particular evidence held inadmissible, etc. 

(3) Wis.—State v. Elson, 208 N W 2d 363, 60 Wis 2d 
54. 

page 531 

51. Minn.—City of St Paul v. Campbell, 177 N W 2d 
304, 287 Minn 171. 

N.Y.—People v Hill, 303 N.Y S 2d 265, 60 Misc2d 
277, 

Obscene gesture 

Me.—State v. Drake, 325 A 2d 52 

51.5. U.S.—U S. v. Woodard, C.A Ill, 376 F 2d 136 
—Johnson v. US, C A.Miss, 394 F2d 984, cert 
den 89 SCt. 1277, 394 U S. 952, 22 L.Ed.2d 489. 

CaL—People v Horton, 87 CalRptr. 818, 9 CA.3d 
Supp. 1 

Conn.—State v Avnayim, Cir.A.D, 185 A 2d 295, 24 
Coim.Sup. 7, 1 Conn.Cir. 348. 

D.C.—Mayle v District of Columbia, Mun App, 168 
A.2d 398—Heard v. District of Columbia, Mun 
App, 179 A.2d 723—Stovall v U.S., App., 202 
A.2d 390—Duncan v US, App., 219 A.2d 110, 
remd., CA, 379 F2d 148, 126 U.S.App.DG 371 
—Dempsey v. U.S., App, 251 A.2d 650. 

Rodgers v. U.S., App, 290 A.2d 395 
Fla.—City of St. Petersburg v. Calbeck, App., 121 So.2d 
814—Grizzard v. State, App, 139 So 2d 161, 93 
A.L.R.2d 300—Powell v. City of Jacksonville, 
App., 165 So.2d 416. 

Ga.—Washington v. State, 190S.E2d 138, 126 Ga.App. 

18a 

Ill.—People v. Crockett, 242 N.E2d 235, 41 IU.2d 226, 
cert den. 89 S.Ct 1306, 394 U S. 959, 22 L.E d 2d 
560. 
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People v Dee, 161 NE2d 137, 22 HI App 2d 
538—City of Chicago v Williams, 195 N E 2d 425, 
45 Ill.App 2d 327—People v. Schehr, 232 N E.2d 
566, 88 Ill. App 2d 287—People v Gibbs, 253 
N.E 2d 117, 115 Ill App 2d 113—People v 
D’Amore, 288 N E2d 697, 7 III App 3d 741. 

Ind —Rexroat v State, 201 N.E 2d 558, 245 Ind. 688— 
Whited v State, 269 N.E 2d 149, 256 Ind 386, op 
clarified 271 NE2d 513, 256 Ind 618-Hicks v 
State, 294 NE2d 613, 260 Ind 204, cert den, 
Sup, 296 N E.2d 431, 260 Ind. 204 
Md—Hams v State, 206 A.2d 254, 237 Md 299 
McIntyre v State, 232 A 2d 279, 1 Md.App 
586—Streeter v State, 248 A 2d 119, 5 Md.App 
435 

Minn—State v. Miller, 91 NW.2d 138, 253 Mmn 
112—City of St Paul v Azzone, 177 N W 2d 559, 
287 Mmn 136 

Miss—Fanner v State, 161 So 2d 159, 253 Miss. 289— 
Knight v State, 161 So 2d 521, 248 Miss 850 
NJ—State v Smith, 218 A 2d 147, 46 NJ 510, cert 
den 87 S a 85, 385 U.S 838, 17 LEd2d 71 
NY—People v McPherson, 203 NYS2d 987, 22 
Misc 2d 323—People v Santora, 209 N.Y S 2d 499 
—People v. Tubiok), 237 N Y.S.2d 481, 38 Misc 2d 
324—People v Galanuson, 250 N.Y S 2d 325, 43 
Misc.2d 72—People v. Turner 265 N Y.S 2d 841, 
48 Misc 2d 611, affd. 218 NE.2d 316, 17 NY 2d 
829, 271 N Y S.2d 274, am. on oth grds 219 
N.E 2d 879, 18 NY 2d 683, 273 N.Y S 2d 431, 
cert gr 87 S Ct 227, 385 U S. 917, 17 L.Ed 2d 
142, cert dism 87 S.Ct. 1417, 386 US. 773, 18 
L Ed 2d 522—People v Baer, 270 N Y.S.2d 434, 50 
Misc 2d 357 

N C.—State v Woods, 205 S E 2d 578, 22 N CApp 77, 
app. dism, 208 S R2d 380, 285 N C. 763 
Pa—Com v DeChess, 53 Mun. 171, 42 Wash 47. 
R.I.—State v Moretti, 319 A 2d 342, 113 RI 213. 
Va—Hensley v City of Norfolk, 218 S.E2d 735, 216 
Va 369. 

Wis-State v Zwicker, 164 NW.2d 512, 41 Wis 2d 
497, 32 A.L.R 3d 531, app. dism. 90 S Ct 199, 396 
U.S 26, 24 L.Ed.2d 147—City of Milwaukee v. 
Christopher, 172 NW.2d 695, 45 Wis.2d 188- 
State v Maker, 180 N.W.2d 707, 48 Wis.2d 612, 
cert, den 91 S Ct 1256, 401 US 1013, 28 L.Ed.2d 
550—State v Becker, 188 N W.2d 449, 51 Wis.2d 
659—State v Elson, 208 N.W.2d 363, 60 Wis 2d 
54 

51.10. U^.—Johnson v. US, GAMiss., 394 F2d 
984, cert den. 89 S Ct 1277, 394 U.S. 952, 22 
L Ed 2d 489. 

Alaska—State v. Martin, 532 P.2d 316 
Hawaii—State v. Butler, 455 P2d 4, 51 Haw 180 
Ill—People v. Sunwka, 276 N.E 2d 490, 2 Ill App 3d 
384—People v. Douglas, 331 NE2d 359, 29 IU 
App 3d 738. 

N Y —People v. Chnsto, 278 N Y S.2d 868, 19 N Y.2d 
678, 225 N E2d 558—People v Pntchard, 265 
NE.2d 532, 27 N Y.2d 246, 317 N YS2d 4 
People v. McCormack, 169 N.Y.S 2d 139, 9 
Misc 745—People v. Suits, 195 N.YS.2d 464, 20 
Misc 2d 626—People v Coleman, 262 N.Y S 2d 
508, 47 Misc 2d 355—People v Caine, 333 NY 
S.2d 208, 70 Misc 2d 178 

Pa—Com ex rel Johnson v Police Com’r of Philadel¬ 
phia, 21 D & C2d 591—Com. v. Bertz, 30 D. & 
C 2d 703, 58 Lanc.Rev. 384, 55 Mun 126. 

SC—State v. Hanapole, 178 S.R2d 247, 255 S.G 258. 
Wash—City of Kennewick v Keller, 525 P.2d 267, 11 
Wash App. 777 
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51.15. Ill.—People ex rd Village of Melrose Park v 
Scheck, 191 NJL2d 645, 42 Ill App 2d 117 
Mich.—People v. Mash, 206 N.W.2d 767,45 Mich.App 
459 

Minn —City of St. Paul v. Hagen, 210 N.W 2d 233, 297 
Mmn. 517 

N.J.—State v Vaughner, 185 A.2d 227, 76 N.J Super. 
594—State v Rullis, 191 A 2d 197, 79 NJ Super. 
221 


51.20. N Y —People v. Collins, 254 N Y S 2d 182,44 
Misc 2d 430, affd 208 N E 2d 467, 16 N Y 2d 554, 
260 NYS2d 662 

Pa —Com v Emery, 36 Northumb LJ 98. 

51.25. Evidence held sufficient 

(2) Ga—Dukes v State, 107 S E 2d 727, 99 Ga App 

81 

Miss—Riley v State, 180 So 2d 321, 254 Mas 86- 
Hams v. State, 206 So 2d 829. 

(6) Cal.—People v Bruno, 27 CalRptr. 458, 211 
CA2d Supp 855 

D C —Beraeau v. U S., App, 188 A 2d 301. 

NY—People v. Kolb, 183 N.Y.S 2d 840, 14 Misc 2d 
976 

(8) Va—Hubbard v Com, 152 SE.2d 250, 207 Va 
673 

(11) Other matters 

Ill —City of Chicago v Jacobs, 263 N E 2d 41,46 IlL2d 
214 

NJ—State v Smith, 218 A 2d 147, 46 NJ. 510, cert 
den 87 S Ct 85, 385 U S 838, 17 L Ed 2d 71 
State v Furrno, 204 A 2d 718, 85 NJ.Super. 345 
NY—People v Merolla, 211 N.Y.S.2d 155, 9 NY 2d 
62, 172 N.E 2d 541, cert den 81 S.Q. 906, 365 
U.S. 872, 5 L.Ed.2d 861. 

Pa—Com. v Nicholls, 217 A 2d 768, 207 Pa Super 
410 

Evidence held insufficient 
( 1 ) NY—People v Loproto, 207 N.YS.2d 573, 25 
Misc 2d 403. 

(3) Md.—Bergen v State, 199 A 2d 381, 234 Md 
394 

NC—State v Bass, 116 S.E.2d 772, 253 NC 318 

(5) NY.—People v. Thomas, 330 NE.2d 609, 36 
N Y2d 514, 369 NYS2d645 

(9) N Y —People v. Bumes, 178 N Y.S 2d 746 

(12) Other matters. 

NY—People v. Jemzura, 272 N.E 2d 897, 29 N Y.2d 
590, 324 N.YS2d 315. 

People v Chase, 178 NYS.2d 19, 13 Misc 2d 
300 

Pa—Com v Bender, 375 A.2d 354, 248 PaSuper 504 
51.30. Evidence held sufficient 

(6) As to additional other natters 

US—US. v. Crowthers, CA.Va, 456 F.2d 1074. 
DC-Goodsaid v. District of Columbia, App,, 187 
A 2d 486—'Wells v US., App., 281 A.2d 226, cert, 
den. 92 S Ct. 1271, 405 U.S 995, 31 LEd.2d 464 
Neb-State v Sukovaty, 135 NW2d 467, 178 Neb 
779. 

NJ.—State v Zehnski, 166 A.2d 383, 33 N.J. 561. 
N.M—State v Oden, App, 484 P2d 1273, 82 N.M 
563 

N.C—State v Orange, 206 S E.2d 377, 22 NCApp. 
220, app. dism. 208 S E 2d 380, 285 N C 762, cert, 
den 95 S Ct 1431, 420 US. 996, 43 L Ed 2d 675. 
Evidence held insufficient 

(4) Other matters 

U.S—US v Crowthers, GAVa, 456 F2d 1074 
D C —Lange v U S, GA., 443 F.2d 720, 143 U S.App. 
D C. 305. 

Ga—Barnwell v State, 111 SE2d 138, 100 GaApp. 
285 

Md —In re Nawrocki, 289 A 2d 846, 15 Md,App 252. 
N.Y—People v Todaro, 258 NE 2d 711, 26 N.Y 2d 
325, 310 NYS2d 303 

People v. Hill, 303 NYS.2d 265, 60 Misc.2d 
277 

Ohio-State v. Cantu, 272 N.E 2d 154, 27 Ohio App 2d 
55. 

52.5. NY.—People v Carter, 213 N.YS.2d 793, 13 
A D.2d 652. 

Or—State v. Salbnger, 504 P.2d 1383, 11 Or App. 592. 
Va—Norwood v. City of Richmond, 128 S.E.2d 425, 
203 Va 886 
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53. Nonmembership in group shown 
N.Y.—People v. Sharky, 293 N Y.S2d 262, 57 Misc 2d 
558. 
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56. Minn —City of St Paul \ Azzone. IT" \* W 2d 
559, 287 Mmn 136 

615. D.C —Reed v District of Columbia, App, 22b 
A.2d $81 

63. N.Y-People v Bittner, 224 NYS2d 222, 52 
Misc.2d 750-People v Kelley, 239 N Y S 2d 9?6, 
38 Mac 2d 495 

64. Evidence held insufficient 

(I) N.Y —People v Bittner, 224 NYS2d 222, 32 
Misc,2d 750 

§ 8. Trial 

Library References 
Disorderly Conduct <£=>10 et seq. 
page 534 

65. Finding s 

Ohio-City of Cleveland v Mechanic, 270 N E.2d 353, 
26 Ohio App 2d 138. 

69. Cal—People v. Horton, 87 CalRptr 818, 9 
C. A 3d Supp 1 

IB.—People v D’Amore, 288 N.E2d 697, 7 Ill App 3d 
741 

Mass—Com v Freeman, 227 NE2d 3, 352 Mass 556 
Wash—State v Collins, 400 P.2d 793, 66 Wash 2d 71 
Evidence held sufficient for jury 
NC—State v Brooks, 210 SE2d 535, 24 NCApp 
338, app disra 212 S E 2d 656, 286 N C 724, afTd 
in pan, revd. in pan on oth grds 215 S E2d HI, 
287 NC 392 

page 535 

75. Miss.—Hurst v. State, 240 So 2d 273, 

78. Mass.—Coro v Richards, 340 N,E2d 892, 369 
Mass. 443. 

Miss.—Riley v State, 180 So.2d 321, 254 Miss 86 
N C—State v Summrell 185 S E 2d 241, 13 N C App 
l, mod on oth. grds 192 S E 2d 569, 282 N C 157 

79. Instructions held erroneous 

(3) Other instructions. 

Ga.—Dranan v. State, 320 SE2d 180, 253 Ga. 334 
N.Y—People v. Chase, 178 NYS2d 19, 13 Misc2d 
300 

Instructions held not erroneous 
(I) Mbs.—B rown v State, 140 So.2d 565, 244 Miss 
78 

823. Cal.—People v. Horton, 87 Cal.Rptr 818, 9 
C A.3d Supp. I 

Unnecessary instruction 

Neb.—State v. Sukovaty, 135 N.W2d 467, 178 Neb 
779. 

§ 9. Sentence, Punishment, and Re¬ 
view 

page 536 

99. Pa.—Com. v Bertz, 30 D & G2d 703, 58 Lane 
Rev 384, 55 Mun. 126. 

Less severe than for other crimes 
NJ—In re Garofone, 193 A.2d 398, 80 NJ.Soper 359, 
affd. 200 A.2d 101, 42 NJ 244. 

page 537 

5. Punishment held not excessive 

(1) Ill.—People v. Menssen, 355 NE2d 36, 41 Ill 
AppJd 766—People v. McDole, 359 N.E2d 226, 3 
IllJDec. 816, 48 IILAppJd 663-People v. Hart, 410 
NEJd 633,43 IILDec. 633, 88 m App.3d 484. 

NJ.—State v. Furmo, 204 A.2d 718,85 NJ^uper. 345 
N.Y.—People v. Sprowal 268 N.Y.S2d 444,49 Misc 2d 

80* a£6L 218 N.E2d 343, 17 N.Y.2d 884, 271 
N.Y.S3d 310, am. on oth. grds. 219 N E2d 878,18 
N.Y.2d 683,273 N.Y.S.2d 43a app. dism. 87 S Ct 
768, 385 VS. 649, 17 LEd-2d 670. 

Pnhkflmt Md excessive 

(2) Other matters. 

Md.—Sme v. State, 394 A 2d 1206, 40 MrLApp 628 


N—Pecpie . Bi-carc, "bN’tSZd 52 10 M.sc2d 
*-T 

6. Right to speedy trial de novo 

\ J —In re Garonne, 193 A 2d 3«;, SC V J Super 259, 
afTd 200 A 2d 101,42 NJ 244 
9. Pa—Coir v Denner, '5 Mcntg 535, 73 York 200 
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HOUSES 

§ 1. Definition and Nature 
Library References 
Disorderly House <5»2 et seq. 

page 540 

1. Other definitions 

<3* Cal—Los Robles Motor Lodge, Inc v Depart¬ 
ment of Alcoholic Beverage Control, App, 54 Cal Rptr 
54’ T , 246 C A 2d 198 

D C —Payne v U S., Mun App, 171 A 2d 509 
N Y —People v Ban’s Restaurant Corp, 249 N Y S 2d 
344, 42 Misc 2d 1093 

Va—Flannery v City of Norfolk, 218 SE 2d 730, 216 
Va 362, app dism 96 S Ct 1404, 424 U S 936, 47 
L Ed 2d 345 

In its restricted sense 

(4j Conr —State v Elliott, 215 A.2d 108, 153 Conn 
147 

2. Pa—Com v Mahramus, 236 A 2d 572, 211 Pa Su¬ 

per 376 

3. Pa-Com v Mahramus, 236 A 2d 572, 211 Pa.Su- 

per 376 

5. Wis —C.J.S. cited in City of Cudahy v De Luca, 
181 NW2d 374, 376, 49 Wis2d 90 
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9. C S —C J S. cited in Foster v Zeeko, C A IU , 540 
F 2d 1310, 1317 

Ky —Shawhan v Com, 318 S W 2d 541 

Regulation of advertising 

Nev—Pnncess Sea Industries, Inc v State, Clark 
County, 635 P2d 281, 97 Nev 534, cert den 102 
S Ct 1972, 456 U S 926, 72 L Ed 2d 441 

9.5. Statute held not unconstitutionally vague 
Cal—Kirby v Alcoholic Beverage Control Appeals 

Bd, 101 CalRptr 815, 25 C A 3d 331 
Okl —Pratt v State, Cr, 642 P 2d 268 
12. Conn —State v. Malena, Cir A D, 237 A.2d 572, 
4 Conn Cir 594 

15.5. No effect on prior prosecutions 
Iowa—State v Massey, 275 N W 2d 436 

page 542 

17. Md—Kolker v. State, 186 A 2d 212, 230 Md 
157 

22.50. DC—Payne v, U.S, Mun App., 171 A 2d 
509 

Mich—People v Mayes, 205 NW2d 212, 44 Mich 
App, 482 

Element of common-law crime 

D C—Hams v U S, App, 315 A 2d 569 

Knowledge 

Ind —Senst v State, 319 N R2d 663, 162 Ind App 357 

Four elements 

Va—Hensley v City of Norfolk, 218 SE2d 735, 216 
Va. 369 

§ 3. -House or Other Building 

or Place 

page 543 

3Z One room of building or steamship 
Cal—People v Frey, 39 CalRptr 49, 22 CA.2d 33 
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§ 4(1). -Disorder or Improper 

Use 

page 544 

54. Md—Ward v State, 267 A 2d 255, 9 Md App 
583 

56. Md-Reynolds v State, 149 A 2d 774, 219 Md 
319 

§ 4(2).-Annoyance or In¬ 

jury to Public 

58. DC—Payne v US, Mun App, 171 A 2d 509 
61. Md—Ward v State, 267 A 2d 255, 9 Md App 
583 

64. Ga.—Clare v State, 217 SE2d 638, 135 Ga App 
281 

§ 4(4).-Continuity of Dis¬ 

order or Use 

page 545 

78. Ga.—Brewer v State, 199 SE2d 109, 129 Ga. 
App 118 

79. Md —Rome v State, 204 A.2d 674, 236 Md 583 
83. Md—Ward v State, 267 A 2d 255, 9 Md App 

583 

87. Conn—State v Malena, CirA.D, 237 A 2d 572, 

4 Conn Cir. 594. 

Md—Ward v State, 267 A-2d 255, 9 Md App 583 

page 546 

94. Md —CJS. cited in Ward v State, 267 A 2d 255, 
261, 9 Md App 583. 

96. Tex—Smith v. State, 340 S.W2d 34, 35, 170 
TexCrR. 300 

§ 4(5).-Particular Kinds 

of Disorder or Use 

98. Ga—Brewer v. State, 199 SE2d 109, 129 Ga 
App. 118 

page 547 

13.5. Minn—State v Ray, 193 N.W2d 315, 292 
Mmn 104, 48 ALR.3d 1306 

Statute title not controlling 
N Y —People ex rel Arcara v Cloud Books, Inc, 480 
NE2d 1089, 65 N.Y 2d 324, 491 NYS2d 307, 
cert. gr. 106 S.Ct 379, 88 L Ed 2d 333. 

§ 4(6).-Particular Kinds 

of Disorderly Houses 

page 548 

22. Cal—People v. Schultz, 48 CalRptr 328, 238 
C A2d 804 

Conn —CJ.S. cited in State v. Malena, Cir A.D, 237 
A 2d 572, 578, 4 Conn Cir. 594 

25. Other definitions 

(2) Mo—City of St. Louis v Cook, App., 405 
S W2d 545 

25.5. Conn—State v Malena, Cir.AD 237 A.2d 
572, 4 Conn Cir 594. 

page 549 

26.5. Mo.—City of St Louis v Cook, App, 405 

5 W 2d 545 

34. Homosexual health dub 

D C—Hams v. US., App, 315 A.2d 569 

38.5. D C —Hams v U.S, App, 315 A.2d 569. 

40. Mo —State v. Kayser, App, 552 S W 2d 27 

page 550 

54. DC—Hams v US, App, 293 A2d 851, reh 
315 A 2d 569 
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DISORDERLY HOUSES § 15 
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page 551 

59. Ill—People v Van Scoyk, 170 NE2d 351. 20 
Ill 2d 232 

62. Ill—People v Flagg, 153 NE2d 116, 18 Ill 
App2d 548 

page 553 

91. U.S.—Coast Holding Corp. v McGuire, DC 
N.Y., 482 F Supp 408 

§ 5 . — Keeping 

page 554 

8. Ga —Brewer v State, 199 S E 2d 109, 129 Ga App 
118. 

Tex.—Green v State, 320 S W 2d 818, 167 Tex Cr R 
272. 

11. Wyo —Belondon v City of Casper, 456 P 2d 238, 
cert den 90 S Ct 1815, 398 U S 927, 26 L Ed 2d 
89 

page 555 

17. Tex—Green v. State, 320 SW2d 818, 167 Tex 
CrR 272 

21. Md —Petttford v State, 26l A 2d 216, 8 Md App 
560 

page 556 

29. Ill—People v. Taylor, 206 NE2d 121, 57 Ill 
App 2d 343— People v Castanza, 236 N E2d 251, 
92 Ill App 2d 419 

Mo — C.JS. cited In City of St Louis v Cook, App, 
405 SW 2d 545, 551 

31. Ill—People v. Taylor, 206 NE2d 121, 57 Ill 
App 2d 343. 

§ 6 . -Letting or Permitting Dis¬ 

orderly Use 

36.5. Statute held unconstitutional 

La.—State v. Franzone, 384 So 2d 409 

page 557 

41. Attempt to deter vice 

Me—State v Seaburg, 145 A 2d 559, 154 Me 210 

§ 7. -Frequenting or Living in 

Disorderly House 

page 558 

54. Statnte not violative of constitutional pro¬ 
visions 

Ind—Sumpter v State, 306 NE2d 95, 261 Ind 471, 
app. dism 95 S.Ct 25, 419 U.S 811, 42 L Ed 2d 
38, app. after remand. Sup., 340 N E.2d 764, cert 
den. 96 SCt. 1727, 425 US 952, 48 LEd.2d 196 

Willfully residing 

Cal.—Cartwright v Board of Chiropractic Examiners, 
129 CahRptr 462, 462 P 2d 1134, 16 C3d 742. 

59. Ga.—Brewer v. State, 199 S.K2d 109, 129 Ga. 
App 118 

§ 11. Indictment, Information, or 
Complaint 

Library References 

Disorderly House 13; In¬ 
dictment and Information 

page 562 

17. Time 

Pa.—Com. v. Williams, 144 A.2d 634, 187 Pa.Super 
295. 

page 563 

Allegations sufficient to state offense 

Md.—Ward v State. 267 A.2d 255, 9 Md.App 583 


page 565 

57. Ill—People v Tucker, 156 NE2d 873, 21 Ill. 
App 2d 46, affd 363 NE2d 510, 18 IU.2d 103, 
cert den. 80 SCt 860, 362 U.S. 950, 4 L.Ed2d 
868, reh den. 80 S Ct 1075, 362 U.S 992, 4 
L.Ed 2d 1024. 

Ky — Schwemefuss v. Com , 318 S W 2d 544 

page 567 

83. Me.—State v. Seaburg, 145 A 2d 559, 154 Me. 
210 

93. Ga.—Sheffield v. State, 131 SE2d 76, 107 Ga. 
App 614 

§ 14(1). Admissibility of Evidence 

page 569 

15. DC —Killeen v.US, App, 224 A.2d 302 

26. Ill —People v Pry, 220 N E 2d 238, 75 III App.2d 
103, aftd 230 S E2d 825, 38 II1.2d 261 

Mo —City of St Louis v Cook, App, 405 S W 2d 545 

27. P a—Com. v Mahramus, 236 A 2d 572, 211 Pa 
Super 376 

28. DC—Wood v US, MunApp, 183 A2d 563, 
cert den 83 SCt 543, 371 US 963, 9 LEd2d 
510. 

§ 14(2). - Keeping House 

page 570 

41. Reputation of house, etc. 

(2) Other matters 

HI—People v Flagg, 153 NE 2d 116, 18 Ill App 2d 
548 

Reputation as a madam 

Wyo —Belondon v City of Casper, 456 P 2d 238, cert, 
den 90 SCt 1815, 398 US 927, 26 L.Ed2d 89 

§ 14(4). -- — Disorderly Char¬ 

acter of House 

page 571 

47. Mo.—City of St Louis v Cook, App, 405 S W 2d 
545. 

49. D.C—Payne v. U.S, MunApp, 171 A 2d 509. 
page 572 

66. Pa—Com v Mahramus, 236 A.2d 572, 211 Pa 
Super. 376 

68. Ga.—Sheffield v State, 131 S.E2d 76, 107 Ga 
App 614 

Mo—City of St Louis v Cook, App, 405 S.W.2d 545. 

69. Tex —Parker v State, Cr., 378 S W 2d 848. 

page 573 

78. Evidence held admissible 

(7) Other evidence 

Ala—Johnson v State, 197 So.2d 466, 43 Ala.App 613 
Ga.—Sheffield v State, 131 SE2d 76, 107 Ga.App 
614 

page 574 

84. Mo.—City of St Louis v. Cook, App, 405 S.W.2d 
545. 

page 575 

93. Reputation of keeper 

Mo -City of St Louis v. Cook, App., 405 S,W.2d 545. 

94. Defendant as inmate 

Mo.—City of St Louis v Cook, App., 405 S.W,2d 545. 

page 576 

2. Ala. — C.J.S. quoted in Johnson v. State, 197 So 2d 

466, 467, 43 Ala.App. 613. 

3. Ala.—Fiorella v. State, 142 So.2d 885, 41 Ala App 

3, cert den 142 So 2d 894, 273 Ala. 707 


page 577 

9. Ala— CJS, died in Fiorella v. State, 142 So.2d 
885, 891, 41 Ala.App 3, cert den. 142 So.2d 894, 
273 Ala 707. 

§ 15. Weight and Sufficiency of Evi¬ 
dence 

Library References 
Disorderly House <©»17. 
page 579 

30. Tex—Green v State, 320 SW2d 818, 167 Tex. 
CrR 272 

32. Evidence held sufficient 

(1) D.C—Payne v.US, MumApp, 171 A.2d 509— 
Bennett v US., Mun.App, 171 A 2d 252—Wood v. 
U S, Man App, 183 A.2d 563, cert den 83 SCt 543, 
371 US 963, 9 LEd 2d 510. 

Raleigh v. US, App., 351 A.2d 510 
Ga—Snead v State, 192 SE2d 415, 127 Ga App. 1Z 
Ind —Senst v State, 319 N.E2d 663, 162 Ind App 357. 
Md.—Matthews v State, 179 A.2d 892, 228 Md. 401— 
Rome v. State, 204 A.2d 674, 236 Md. 583 
Ward v State, 267 A 2d 255, 9 Md.App. 583 
Torn —Roden v State, 352 S W,2d 227, 209 Torn 20Z 
Tex—Taylor v State, 354 SW.2d 137, 172 Tex.Cr.R. 
159 

Va.—Hensley v City of Norfolk, 218 SK2d 735, 216 
Va 369 

(2) Ala—Johnson v State, 197 So 2d 466, 43 Ala. 
App 613 

Ga—BirdweU v State, 146 SE2d 374, 112 Ga.App. 
836—Blackwell v. State, 148 S E2d 912, 113 Ga. 
App 536 

Ill —People v Tucker, 156 NE2d 873, 21 IlLApp.2d 
46, affd 163 NE2d 510, 18 HI 2d 103, cert den. 
80 S Ct 860, 362 U S. 950,4 L Ed 2d 868, reh. den 
80 SCt 1075, 362 US 992, 4 L£d2d 1024. 
Md —Speaks v. State, App., 239 A 2d 600, 3 Md.App. 
371 

Tex.—Smith v. State, 340 SW2d 34, 170 TexCr-R. 
300 

Va—Gaskill v. Com., 144 S.E2d 293, 206 Va. 486 

(3) Md—Petttford v State, 261 A.2d 216, 8 Md. 
App 560. 

Pa.—Com. v Frye, 55 Berks 140 
Wyo —Belondon v City of Casper, 456 P.2d 238, cert 
den 90 SCt 1815, 398 US 927, 26 LEd.2d 89. 

Evidence held insufficient 

(1) Pa—Com v. Greer, 198 A.2d 626, 203 Pa.Super. 

110— Com v Mahramus, 236 A 2d 572, 211 Pa-Super. 
376 

Com v Jones, 55 Berks 136, motion dism, 56 
Berks 77 

(2) Ill—People v. Flagg, 153 NE2d 116, 18 Ill 
App 2d 548 

Md—Kolker v. State, 186 A 2d 212, 230 Md 157. 
Mo —City of St. Louis v. Cook, App., 405 S W.2d 545. 
Tex.—Green v State, 320 SW2d 818, 167 Tex.CrR. 
272. 

<3) Ga—Saxe v State, 140 S.E2d 887, 111 Ga.App 
131 

Reputation or proof of repeated immoral acts 
Ga—Birdwell v State, 146 SE2d 374, 112 Ga App. 
836 

page 580 

33. Evidence held sufficient 

D C —Killeen v. US., App, 224 A 2d 301 

111— People v. Pry, 230 N.E2d 825, 38 nL2d 261. 
N Y.—People v Vegard, 266 N.Y.S.2d 437, 25 A.D.2d 

476. 

Tex.—Gonzales v State, 330 S W.2d 198, 168 Tex.CrR. 
523. 

Evidence held insufficient 
Ill—People v Taylor, 206 NE2d 121, 57 IUApp.2d 
343. 

Tex—Borechow v State, Cr., 428 S.W2d 344. 
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§ 15 DISORDERLY HOUSES 

Page 580 


41. Constructive or implied knowledge suffi¬ 
cient 

D.C.—Killeen v U S, App , 224 A. 2d 302 
Evidence held sufficient to show knowledge 
Md—Kciker v. State, 186 A.2d 212. 230 Ma 15- 

page 581 

44. Evidence held sufficient 

Mo.—City of St Louis v Cook. App, 405 S W 2a 545 

page 582 

62. On.—Birdwell v. State, 346 S E 2d 3^4, 3 32 Ga 
App. 836 

Tea.—Green v. State, 320 SW2d 818, 167 TexCrR 
272—Taylor v State, 354 S.W2d 137, 172 Tex 
CrR 159. 

65. Tex.—Green v State, 320 SW2d 818, 167 Tex 
Cr.R 272 

66. Ga.—Bndwdl v State, 146 SE2d 374, 3 32 Ga 
App. 836. 

page 584 

94 JO. Evidence held sufficient 

(3) Other matters. 

U.S.—Government of Virgin Islands v Rodnguez, C A 
Virgin Islands, 423 F.2d 9 

Evidence held insufficient 

N.Y —People v. Ftuss, 195 NY.S.2d 779, 10 AD 2d 
572. 

page 585 

5. Evidence held sufficient 
Mo.—City of St. Louis v Cook, App, 405 S W 2d 545 
Evidence held insufficient 
ffi—People v. Van Scoyk, 170 NE.2d 151, 20 Ill 2d 
232. 

$ 16. Trial and Judgment 

page 586 

10. Evidence sufficient to go to jury 

(2) Ky.—Schwemefuss v. Com, 318 S W 2d 544 

page 587 

32. Instructions held erroneous or properly re¬ 
fused 

Tex.—Smith v. State, 340 SW2d 34, 170 TexCrR 
300. 

page 588 

34. Knowledge 

(3) Other statements. 

D.C—KiDeen v. US^ App., 224 A.2d 302. 

page 589 

49. Verdict held sufficient 

BL—People v. Tucker, 156 N.E2d 873, 21 IU.App 2d 
46, affiL 163 N.E.24 510, 18 m.2d 103, cert den. 
80 S.Ct 8601362 UJ. 950,4 L.Ed 2d 868, reh. den 
80 S.CL 1075, 362 UJ. 992, 4 LEd.2d 1024 

§ 17. Sentence and Punishment 

page 590 

57. N.Y.—People v. Vegaid, 266 N.Y.S.2d 437, 25 
AD.2d 476. 

59. DL—People v. Tucker, 156 N.E2d 873, 21 Ill. 
AppJSd 46, affiL 163 N.E.2d 510, 18 HL2d 103, 
cert den. 80 S.Ct 860, 362 VS. 950, 4 L.Ed.2d 
868, rak. den. 80 S.Ct 1075, 362 U.S. 992, 4 
L.Ed.2d 1024. 

page 591 

DISPENSARY. 

A "dfapenatry” it a place where a drug is prepared or 
datriboted.-Palmer v. UJ» CA-Tex., 340 F.2d 48, 50. 


DISPENSE. 

page 592 

28. I S — Palmer v t S, C A Tex, 340 F 2d 43, 50 

31. Similarly defined 

i; ■ Tj "dispense *nh” may be defined as meaning to 
-j w’troj! zt do awav xx:ih—Hall v Honda Bd of 
Pharmacy Fa, 17" Sc 2d S33, 83b 

32. Fla—Hall v F.onda Bd of Pharmacy, l 7 ? So 2d 
s33, 836 

35. Prescription 

Whue term "dispense" .s sometimes used synon¬ 
ymously w ifc the term "prescription * it is ordmarly 
given a greater meaning—De Pasquale v Beard of 
Regents of UnwerUy of State of N Y, 1 "9 N YS2d 
239, 24 i, 7 A D 2d 692 

DISPOSAL. 

page 593 

57.5. As not meaning to throw away 

Ala —Smith v State, 30 7 So 2d 575, 576, 39 Ala.App 

Similarly defined 

U.) The word "disposal" is the power or authority of 
disposing of or use at one’s convenience—Barbe v 
Barbe. OU, 378 P 2d 314, 318 

DISPOSE. 

Present Tense 
page 594 

83.5. To finally determine 

U S —Kempinski v Greene, C A.Pa., 292 F 2d 820, 
S22 

To regulate, adjust, settle 
U S —Kempinski v Greene, C A.Pa, 292 F 2d 820, 
822 

page 601 

DISPUTE. 

As a Noun 

Phrases: 

26. Meaning 

(4) “Labor dispute” is broader in scope than “strike” 
and includes controversy between employer and employ¬ 
ees concerning wages, working conditions, or terms of 
employment —Leach v Republic Steel Corp, 199 
N E2d 3, 5, 6.176 Ohio St. 221. 

Held not labor dispute 

(1) Demand by civil rights group that bank give 
employment to four Negroes, solely because of their 
race, was not a “labor dispute".—Curtis v Tozer, Mo 
App, 374 S W 2d 557, 593 

Additional phrases are set out in the 
note. 281 

28.1. Major disputes and minor disputes 
A “minor dispute" is a dispute involving the interpre¬ 
tation and application of an existing agreement, while a 
"major duspute” is a dispute involving the formation or 
alteration of an agreement—Ruby v Pan Am World 
Airways, Inc, D C N Y, 252 F Supp 873, 880 

Jurisdictional dispute 

Cal —San Diego Dist Council of Carpenters v Wood, 
Wire and Metal Lathers Intern Union, Local 260, 
79 Cal.Rptr. 164, 167, 274 C A 2d 683. 

page 603 

DISSECTION. 

77. Mutilation 

La —French v Ochsner Clinic, La-App., 200 So 2d 371, 
373 


page 604 

DISSEIZIN. 

page 605 

7. Conn —Wennard v Momson, Cir A D, 209 A 2d 
202, 206, 3 Conn Cir 120 

DISSEMINATE. 

12. Similarly defined 

Word “disseminate" means to scatter, spread widely, 
broadcast or disperse —People v Witzennan, 105 Cal 
Rptr 284, 294, 29 C A 3d 169 

page 607 

DISSOLUTE. 

41. Lewd, debauched 

Terms “lewd” and "dissolute” often are used inter¬ 
changeably —In re Stemke, 82 Cal Rptr 789, 792, 2 
C.A3d 569 

42. Cal—In re Stemke, 82 Cal Rptr 789, 792, 2 
C A2d 569 

page 609 

“Distillation” is an operation used to 
separate different chemicals by their 
boiling points and is normally accom¬ 
plished in tower, or column, containing 
devices of different designs to mix the 
vapor and liquid. 875 

87.5. Kan.—Koch Engineering Co, Inc. v Faulconer, 
610 P.2d 1094, 1097, 227 Kan. 813 

page 612 

DISTRAIN. 

61. Similarly defined 

(1) Wash—Devine v Whatcom County, 427 P2d 
731, 734, 71 Wash.2d 215 

DISTRESS. 

page 613 

Emotional distress is not, in itself, a 
tort, but a form of injury resulting 
from tortious conduct. 881 

88.1. Cal.—Gautier v General Tel Co, 44 Cal Rptr 
404,408, 234 C A 2d 302. 

page 614 

DISTRIBUTE. 

2. Iowa—In re Faber’s Will, 141 N.W.2d 554, 557, 
259 Iowa I 

Neb — Schmeckpeper v Panhandle Co-op Ass’n, 143 
NW 2d 113, 118, 180 Neb 352 

3.5. Iowa—In re Faber’s Will, 141 N.W2d 554, 557, 
259 Iowa 1 

7. Neb—Stoddard v Montgomery, 98 N.W2d 875, 
878, 169 Neb. 252. 

page 617 

DISTRIBUTOR. 

74. U.S—England v Automatic Canteen Co. of 
America, C A Ohio, 349 F2d 989, 991. 

75. Similarly defined 

(1) An agent or agency for marketing, usually in a 
particular territory, some manufactured goods, or other 
commodities 

U S —England v Automatic Canteen Co of America, 
C A Ohio, 349 F2d 989, 991. 
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DISTRIBUTORY. A river branch 
flowing away from the mam 
stream. 7950 

79.50. Tex —Strong v Delhi-Taylor Oil Corp C.v 
App, 405 SW.2d 351, 370, err ref no rev err 

DISTRICT. 

page 618 

Phrases 

Other terms have been compared or 
distinguished. 9010 

90.10. Zone interchangeable 

The words “zones” and “districts” are used inter¬ 
changeably and have the same meaning m zoning law — 
Nardi v. City of Providence, R.1, 153 A.2d 136,141, 89 

R. I. 437 

page 619 

Additional phrases are set out in the 
note. 231 

23.1. Phrases 

(1) “Flotonal district” is a legislative district which 
includes within its boundaries several separate districts 
or political subdivisions which independently would not 
be entitled to additional representation but whose con¬ 
glomerate population entitles the entire area to another 
seat m the particular legislative body bang apportioned 
—Kilgarlra v. Martin, D.CTex, 252 F.Supp 404, 419. 

DISTRICT AND 
PROSECUTING 
ATTORNEYS 

§ 1. Origin, Nature, and Functions 
of Office 

Library References 

District and Prosecuting Attor¬ 
neys <s»l et seq. 

page 622 

4. US—Ganger v Peyton, CAVa., 379 F2d 709, 

Black v Stanley, D.CKan, 270 F.Supp 993, 
cert, den 88 S.Ct. 860, 390 U.S. 926, 19 L.Ed 2d 
987. 

Ind—State ex rel Latham v. Spencer Circuit Court, 
194 N.E 2d 606, 244 Ind 552. 

5. U.S—Ganger v. Peyton, CAVa., 379 F.2d 709 

Black v. Stanley, DC Kan, 270 F.Supp. 993, 
cert den. 88 SCt 860, 390 US. 926, 19 LEd2d 
987. 

Cal.—People v. Municipal Court for Ventura Judicial 
Dist. of Ventura County, 103 Cal.Rptr. 645, 27 
C.A.3d 193, 66 A.LJL3d 717 
Fla.—Newton v State, App., 178 So.2d 341. 

Ga.— CJS. cited in Fortson v. Weeks, 208 S E.2d 68, 
74, 232 Ga. 472 

Mich.—Bloss v. Williams, 166 NW.2d 520, 15 Mich 
App. 228 

N.M.—State v. Chambers, App., 524 P.2d 999, 86 N M 
383, cert den. 524 P.2d 988, 86 N.M. 372—State v 
Hill, 539 P2d 236, 88 N M. 216. 

N.Y.—People v. Cruz, 382 N.Y.S^d 89, 52 A.D2d 1 
Prentice v. Gulotta, 176 N.Y.S.2d 433, 13 
Misc.2d 280-People v. Mazza, 251 N Y.S.2d 715, 
43 Misc.2d 627—People ex rel. Luetje v. Ketcham, 
257 N.Y.S 2d 681, 45 Misc.2d 802—Davis Const. 
Corp. v. Suffolk County, 447 N.Y.S.2d 355, 112 
Misc.2d 652, affti. 464 N.Y.S.2d 519, 95 A.D.2d 
819. 

Pa.—Com. ex rel. Specter v. Martin, 232 A-2d 729,426 
Pa. 102. 

Com. v. Meehan, 182 A.2d 212, 198 Pa.Super 
558, revd. on oth. grds. 187 A.2d 579.409 Pa. 616. 

S. D.—GJ.S. dtod in State v. Basham, 170 N.W.2d 238, 

242, 84 S.D. 250. 


DISTRICT AND PROSECUTING ATTORNEYS § 2 

Page 626 


Wash -State v Huson, 440 P.2d 192, 73 Wash 2d 660, 
cert den 89 SCt 886, 393 US 1096, 21 L.Ed.2d 
787 

Fleetwood v Rhay, App, 498 P 2d 891, 7 Wash 
App 225 

State attorney is a semijadicial officer 
S D -State v Basham, 170 N W 2d 238, 84 S D. 250. 
Officer vested with broad discretion 
(2) Other statements 

US —Catterson v Caso, DCNY, 472 FSupp 833 
Md—State v Lykms, 406 A 2d 289, 43 Md App. 472, 
affd and mod on oth grds. 415 A 2d 1113, 288 
Md 71 

NY—Johnson v. Boldman, 203 NYS2d 760, 24 
Misc 2d 592 

page 623 

8. US—Ganger v. Peyton, CAVa,, 379 F.2d 709. 

9. Protection of innocent 

U S -Ganger v Peyton, C A Va., 379 F.2d 709. 

10. U.S—Ganger V. Peyton, C.AVa., 379 F 2d 709 

Bramlett v Peterson, DCFla., 307 FSupp. 
1311 

Ind—State ex rel Goldsmith v Superior Court of 
Hancock County, 386 N E.2d 942, 270 Ind 487 
United States attorney is the representative of the 
sovereignty 

U S —Berger v U.S, N.Y, 55 S Ct 629, 295 U S. 78, 
79 L Ed 1314—U S v. Keenan, C.A Ill, 267 F.2d 
118, cert. den. 80 SCt 121, 361 US. 863, 4 
L Ed 2d 104, reh den 80 S.Ct. 254, 361 U.S 921, 4 
L Ed 2d 189 

Legal officer 

N J —State v Detroit Motors, 163 A.2d 227, 62 N J Su¬ 
per 386 

11. Colo —Tisdel v. Board of County Com’rs of Bent 
County, 621 P2d 1357. 

Fla—Newton v. State, App, 178 So 2d 341 
NY—People v Rodriguez, 178 NYS2d 993, 13 
Misc.2d 1004, cert gr 80 SCt 91, 361 US 812, 4 
L Ed.2d 60, cert, disrn 80 S Ct 959, 362 US. 984, 
4 L Ed 2d 1009 
County attorney 
(2) Other statements 

N Y —Des Pres v Niagara County Bd. of Sup’rs, 236 
N Y.S 2d 484, 37 Misc 2d 1087. 

Held officer within particular statute 
Ill —People v. Pohl, 197 N.E2d 759, 47 IU.App.2d 232 
Local officer, not state officer 
N Y —Dillon v. Cahn, 359 N Y S.2d 981, 79 Misc.2d 
300 

12. U S —Ganger v. Peyton, C A Va, 379 F.2d 709. 
Hawaii—Sapienza v. Hayashi, 554 P.2d 1131, 57 Haw. 

289 

Ind—State ex rel Latham v Spencer Citcrnt Court, 194 
N.R2d 606, 244 Ind 552 

Not judicial officer 

Colo —People By and Through VanMeveren v. District 
Court In and For Lanmer County, 527 P 2d 50, 
186 Colo. 335 

12.5. Ala.—Dickerson v State, Cr.App., 414 So.2d 
998 

N.J—State v. De Stasio, 229 A.2d 636, 49 NJ 247, 
cert den 88 S Ct 96, 389 US 830, 19 LEd.2d 89 
NY—People v Rodnguez, 178 N Y.S 2d 993, 13 
Misc 2d 1004, cert, gr 80 SCt 91, 361 U.S 812, 4 
L.Ed.2d 60, cert. dism. 80 S.Ct 959, 362 U.S 984, 
4 L.Ed.2d 1009. 

13. Canons of Professional Ethics 

NJ—State v Rosengard, 213 A2d 262, 89 NJ Super 
28, revd on oth. grds. 219 A.2d 857, 47 NJ. 180 

14. NJ.—State v Rosengard, 213 A,2d 262, 89 NJ 
Super. 28, revd. on oth. grds. 219 A.2d 857, 47 
NJ. 180 

W.Va.—State ex rel Preissler v. Dostert, 260 SE2d 
279, 163 W.Va, 719. 

14.5. Ala,—CJ5. quoted in Dickerson v. State, Cr. 
App., 414 So.2d 998, 1008. 


Part of executive branch 

Cal—People v Goodspeed, 99 CalRptr. 696, 22 
C.A3d 690 

Colo —People, By and Through VanMeveren v. District 
Court In and For Lanmer County, 527 P.2d 50, 
186 Colo 335 

Ill— People v Stinger, 317 NE.2d 340, 22 IU.App.3d 
371 

Kan—State v. Dedman, 640 P.2d 1266, 230 Kan. 793 

page 624 

19. Not servant of attorney-general 

US.—Bujab V. Egan, DC Alaska, 237 F.Supp 822. 

21. Ark—Weems v. Anderson, 516 S.W2d 895, 257 
Ark. 376, 84 ALR3d 106 

Ill—People v Vaughn, 363 NE.2d 879, 6 Ill Dec. 932, 
49 Ill.App.3d 37. 

Ind—King v State, App, 397 NJE.2d 1260. 

Md —Babbitt v. State,, 448 A.2d 930, 294 Md. 134. 

Mich—People ex rel Leonard v. Papp, 194 N,W.2d 
693, 386 Mich. 672. 

Minn—State v Andrews, 165 N W 2d 528, 282 Minn. 
386. 

NC—State v Muhvee, 219 S.E2d 304, 27 N.CApp 
366, cert, den 220 S.E2d 622, 288 NC 732. 

W Va—State ex rel Skmner v Dostert, 278 S E.2d 624. 

Wis—State ex rel Kurkierewicz v. Cannon, 166 
NW.2d 255, 42 Wis.2d 368. 

page 625 

21.5. Since the publication of Corpus Juris Secun¬ 
dum, it has been said that a district attorney is a 
constitutional officer 

Pa—McGinlcy v. Scott, 164 A.2d 424, 401 Pa. 310- 
Cm ex rd Specter v Martin, 232 A.2d 729, 426 
Pa. 102 

22. Pa.—Commonwealth v. McCombs, 56 Pa. 436, 15 
PLJ 421 

23. Vt—Office of State’s Attorney Windsor County v. 
Office of Atty.Gen., 409 A.2d 599, 138 Vt 10 

24. Mich—Wayne County Prosecuting Attorney v 
Wayne County Bd. of Com’rs, 205 N.W 2d 27, 44 
Mich App 144 

31. Ind —Spalding v State, 330 N E 2d 774, 165 Ind 
App. 64 

Classification per se not controlling 

Pa —Com ex rel Specter v Martin, 232 A 2d 729, 426 
Pa. 102. 

Both state and county officer 

Cal.—Sloase v. Hammond, App, 254 P. 648—Pitchess 
v Superior Court for Los Angeles County, 83 
Cal Rptr 41, 2 C.A 3d 653 

page 626 

32. Ark—Martindale v Honey, 533 S W.2d 198, 259 
Ark 416, app after remand 551 S W.2d 202, 261 
Ark 708 

Cal.—People v. Hy-Lond Enterprises, Inc., 155 Cal 
Rptr 880, 93 C A 3d 734. 

Colo—Anderson v. Adams County, 592 P.2d 3, 41 
Colo App. 441. 

Md—'Valle v. Pressman, 185 A.2d 368, 229 Md 591. 

Sinclair v State, 340 A 2d 359, 27 Md,App. 207, 
revd on oth grds. and remd 363 A 2d 468, 278 
Md. 243. 

Payment by city funds 

Pa —Com. ex rel Specter v. Martin, 232 A 2d 729, 426 
Pa 102 

32,10. Pa.—Chaffin v. Specter, 233 A.2d 562, 426 Pa, 
464. 

§ 2. Appointment or Election 

37. Utah—Lambom v Jessop, 631 P.2d 917, 

Person not licensed attorney may be candidate 
at primary election 

W.Va.—State ex rd Dostert v. Riggleman, 187 S.R2d 
591, 155 W.Va 808 
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§ 2 DISTRICT AND PROSECUTING ATTORNEYS 


Page 626 

Aypointneat by superior court judges 
Coon—Stale v Moynahan, 325 A 2d 109, 164 Conn 
560, cert den 94 SCt, 291, 414 US 97b, 38 
L.Ed.2d 219 

38. “Qualified voter” construed 

Wash—State ex rel Bickford v Jacobsen, 558 P 2d 
292, 16 Wash.App 473 

39. State-wide election 

U.S.—Stokes v Fortson, DCGa., 234 F.Supp S" 5 ^ 
42. N.Y.—Dcs Pres v, Niagara County Bd of Sap’rs, 
236 N Y.S2d 484, 37 Mwc.2d 1087 

Special United States attorney 

U.S.—U.S v. GtacaJone, DC Midi., 40B FSupp 251 

§ 3 . -To Fill Vacancy 

page 627 

47. Effect of recusal 

U. S.—Matter of Special September 1978 Grand Jury 

(II), GAIll, 590 F.2d 245, cert den 99 SCt 
2162, 441 US. 9U, 60 LEd 2d 1045 

page 628 

56. Fla.—In re Advisory Opinion to Governor, 229 
So.2d 229. 

57. Acting comity solicitor or acting state’s 
attorney 

Fla.—Kirk v. Baker, 224 So.2d 311 

58. Exclusive authority 

Old.—3Meyer v. Doty, 378 P 2d 309 

§ 4. Eligibility 

page 629 

59. OkL — Oklahoma State Election Bd v Coats 610 
P.2d 776. 

Cand i d ate constitutionally qualified 
3a.—Weaver v. CWand, 322 S.E.2d 56, 253 Ga. 482 
No provision for qualifications 
JV.Va.—State ex rd. Dostert v. Riggleman, 187 S E 2d 
591, 155 W.Va 808 

F5. County solicitor not within requirement 
—Cbm. ex rel Foreman v. Harapson, 143 A.2d 369, 
393 Pa 467 

Prior residence not considered 
Hex.—Ryan v. Azios, Civ App, 535 S.W 2d 50, manda¬ 
mus over. 

r 6. Required residence held shown 

Tex.—Mdk v Bartlett, 377 S.W.2d 636 

page 630 

7. ind.—CJS. blade letter summary quoted in State 
ex rri. Indiana State Bar Ass’n v. Montz, 191 
N.E.2d 21, 22, 2a Ind 156. 

N.M.—State ex rd. Chavez v. Evans, 446 P 2d 
445, 79 N.M. 578, 39 A.L.R.3d 290. 

V. Va.—State ex rd. Summerfkld v. Maxwell, 135 

SJL2d 741,148 W.Va. 535—State ex rel. Dostert v 
Riggleman, 187 S.E.2d 591, 155 W.Va- 808 
■9. m—People v Pohl, 197 N.E2d 759, 47 HI 
AppJd 232 

nd.—State ex rd. Indiana State Bar Ass’n v Montz, 
191 N.E2d 21, 2a lad. 156. 

4.H.—New Hampshire Bar Ass’n v. LabeBe, 246 A.2d 
826, 109 N.H. 184. 

Prohibition against practice 
(2) Statute prohfating private practice hdd consntu- 
kmal 

3ai—Madera County v. Gendron, 31 Cal.Rptr. 302, 
382 P^d 342. 59 C2d 798, 6 A.L.R.3d 555 
5a.—Ray v. Hand, 170 SX2d 692, 225 Ga. 589 
H N.H.—New Hampshire Bar Ass’n v. Labelle, 246 
A.2d 826, 109 N.H. 184. 

0* Need not Be licens e d attorney to run for 

office 

KVa.—State ex id. Dostert v. Riggleman, 187 SE.2d 
591. IJJ W.Va. 808. 


In counties in which no licensed at¬ 
torneys reside requirement of being 
licensed attorney does not apply in 
view of constitutional requirement that 
only electors of county are eligible/ 5 

81.5. Utah — State v Beter.sen, 3'S P 2d 669, 34 
Utah Id 12! 

82. Ala—Oprr.icn of the Justices, 181 Sc 2d 105,279 
Ata 3S—S-.rr.pscr. v Asaoama State Bar, 331 
Sc 2d ?C*\ 294 Ala 52 

Continuous practice not required 

La —Ridd e ♦ Roy, App, 126 So 2d 448 

page 631 

85. La —Seale v Caldwell, App, 360 So 2d 3197, wnt 
den Sup, 362 So 2d 5^3. 

What constitutes practising law 

La —Riddle v Roy, App , 126 Sc 2d 448 

Practice for three years 

Ga—Wallace v Wallace, 166 SE 2d 718, 225 Ga 102, 
cert den 90 S Ct 369, 396 U S 939, 24 L Ed.2d 
240—Nathan v Smith. 198 SE 2d 509, 230 Ga 
612 

Admitted to practice for five years 
Kan —Phelps v Shanahan, 502 P 2d 768, 210 Kan 605 
Two year requirement reasonable 
US—Waide v Waller, D C Miss., 402 F.Supp 922 
88. Suspension negating five year practice re 
quirement 

Kan —Pr.elps v Shanahan, 502 P 2d 768, 210 Kan 605 

page 632 

98. Wis—Paroanet v State, 182 N.W 2d 459, 49 
Wis 2d 501. 

§ 5. Qualification 

page 633 

6. Issuance of commission by governor 

Fla —Slaughter v Dickinson, 226 So 2d 97 

§ 6. Tenure 

8. Statute dealing with tenure of United States 
Attorney construed 

U S —Mamelli v Providence Journal Co , D C R1,207 
F Supp 453, affd. in part and revd. in part on oth 
grds, CA, 312 F2d 3 

County charter provisions unconstitutional 

N Y —Endeis v Rossi, 358 N Y S 2d 782, 45 A D 2d 
447 

15.5. Specified day after general election 

Fla.—In re Advisory Opinion to the Governor, 214 
So 2d 473 

16. N J —Pillsbury v. Board of Chosen Freeholders of 
Monmouth County, 337 A 2d 632, 133 NJ Super 
526 

page 634 

26. Tenure shortened by change in status of 
county 

Mo.—State ex rel Stevenson v Kirkpatrick, 536 S W.2d 
740 

26.5. La.—Sapir v Hardy, App, 349 So 2d 478, wnt 
den 349 So.2d 867. 

§ 7(1). Removal or Suspension 

28.50. Ala —State ex rel Gallion v Hammonds, 208 
So.2d 81, 281 Ala 701—Simpson v. Alabama 
State Bar, 311 So 2d 307, 294 Ala. 52—Watson v 
Alabama State Bar, 311 So 2d 311, 294 Ala. 57 
N J.—Pillsbury v Board of Chosen Freeholders of Mon¬ 
mouth County, 337 A.2d 632, 133 NJ Super 526 
Pa.—Smith v Gallagher, 185 A 2d 135, 408 Pa. 551— 
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Court may not interfere 

U S—U S V. Cox, C.A Miss, 342 F 2d 167, cert, den 
85 SCt. 1767, 381 US. 935, 14 L Ed 2d 700. 
N Y.—People v Lofton, 366 N Y S.2d 769, 81 Misc 2d 
572—Kerstanski v. Shapiro, 376 N.Y S 2d 844, 84 
Misc.2d 1049. 
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50 JO. Mich —People v Helzer, 273 N W 2d 44, 404 


50. U.S —U S v Andrews, C A Mich, 633 F 2d 449, 
cert den. 101 S Ct 1382, 450 U S 927, 67 L Ed 2d 
358. 

Cal.—Homes v Barney’s Club, Inc 170 Cal Rptr 42, 
620 P.2d 628, 28 C 3d 603, 26 A L.R, 4th 229 
Mich—People v Winford, 273 N.W2d 54, 404 Mich 
400 

Mum,—Olsen v. State. 177 N W 2d 424,287 Mum 536 
N.J.—State v. Rosengard, 213 A 2d 262, 89 NJ.Super 
28, revd on oth grds 219 A 2d 857, 47 NJ 180 
N.M —State v Barefield, App, 595 P 2d 406, 92 N M 
768 

N Y —People v. Cohen, 205 N.Y.S 2d 481, 22 Misc 2d 
721 

Within limits set by the legislature's 
constitutionally valid definition of 
chargeable offenses, the conscious ex¬ 
ercise of some selectivity in law en¬ 
forcement is not in itself a federal con¬ 
stitutional violation by the prosecutor 
so long as the selection is not deliber¬ 
ately based on an unjustifiable stan¬ 
dard such as race, religion or other 
arbitrary classification. 501 

50.1. U.S —Oylcr v Boles, 82 SCt 501, 368 U.S 
448, 7 L Ed 2d 446—Bordenkircher v Hayes, Ky, 
98 SCt 663, 434 U.S 357, 54 LEd 2d 604, reh. 
den 98 S Ct 1477, 435 U.S 918, 55 L Ed 2d 511 
US. v. Adkins, DCTenn, 464 F.Supp 419 
ni.—People v Lewis, 386 NE2d 910, 25 Ill.Dec 436, 
73 Ill. App 3d 361 

NC—State v. Rudolph, 250 SE 2d 318, 39 N.CApp 
293, app dtsm, review den. 254 SE.2d 40, 297 
N C. 179 

50.5. U.S.—Cameron v. Johnson, Miss, 88 SCt 
1335, 390 US 611, 20 LEd 2d 182, reh den. 88 
S.Ct. 2029, 391 U S 971, 20 L Ed2d 887. 

Mass—Com v. King, 372 NE2d 196, 374 Mass 5 
Mo.—State v Smith, 422 S W 2d 50, cert den 89 S.Ct 
150, 393 U.S 895, 21 LEd.2d 176 
Wash.—State v. Worthey, 576 P.2d 896, 19 Wash App 
283 

Wis—State ex rel White v Gray, 203 N W 2d 638, 57 
Wis.2d 17, app after remand 206 N W2d 163, 58 
Wis,2d 285 

Similarity to exercise of judicial discretion 
(2) Quasi-judicial discretion 
U.S.—Tyler v Witkowsla, C A.H1, 511 F2d 449. 
Caprice or invidious discrimination prohibited 
DC—U.S. v. Velsicol Chemical Corp., D.C, 498 
F.Supp 1255. 

Mich.—People v Birmingham, 164 NW.2d 561, 13 
Mich App. 402. 

Court may supervise where discrimination 
shown 

U.S.—U.S. V. Strutton, CANY, 494 F 2d 686 

Habitual Criminal Act 
Torn.—Marsh v. State, Cr, 561 S W 2d 767 
Encroachment on constitutionally protected due 
process rights 

U.S—In re Grand Jury of Southern Dist of Alabama, 
D.GAla., 508 F.$upp 1210 
50.10. U.S —Massey v Smith, CAArk, 555 F.2d 
1355 

Sole authority 

N.Y.—People v. Siragusa, 366 NYS2d 336, 81 
M«c.2d 368. 

50.15. Ind.—CJJS. quoted in Highland Sales Corp v 
Vance, 186 N.R2d 682, 689, 244 Ind. 20— CJS 
quoted in State on Relation of Thrasher v Hayes, 
378 N.E.2d 924, 928, 177 Ind.App 196. 

Kan —Addington v State, 424 P 2d 871, 198 Kan. 228. 

Citizen’s rights 

N.Y —People v. Siragusa, 366 N.Y.S.2d 336, 81 
Misc.2d 368. 


Mich 410 

Nev —Ormound v Sheriff, Clark County, 591 P 2d 258, 
95 Nev 173 

N Y —People v Brown, 412 N Y S 2d 522, 66 A.D 2d 
158 

Supplying radio information as to pending case 
condemned 

U S —U.S V Milanovjch, C A Va, 303 F 2d 626, cert 
den 83 SCt 145, 371 US 876, 9 LEd2d 115 

Post indictment contacts with accused without 
consent of counsel 

US—US v Carlson, C.A.Wash, 423 F.2d 431, cert 
den 91 S Ct. 93-95, 400 U S 847, 27 L Ed.2d 84. 

No improper use of trial for publicity purposes 
Anz—State v Gretzler, 612 P2d 1023, 126 Ant 60, 
app after remand 627 P2d 1081, 128 Ant 583, 
app after remand 659 P.2d 1, 135 Ant 42, cert 
den 103 SCt. 2444, 461 US 971, 77 L Ed 2d 
1327, reh. den. 104 S.Ct. 32, 463 U S 1236, 77 
L.Ed 2d 1425 

In some jurisdictions, by statute, the 
prosecuting attorney is vested with dis¬ 
cretionary power to recommend proba¬ 
tion. 5022 

50 22. N Y —People v O’Neill, 379 N Y.S 2d 244, 85 
Misc 2d 130 

50.30. Utah—State v. JarTell, 608 P.2d 218. 

Prison inmate as investigative arm 
Ant—State v Smith, 482 P 2d 863, 107 Arit 100 
50.35. U.S —Marshall v. Jerrico, Inc, Dist.CoL, 100 
S Ct. 1610, 446 U S 238, 64 L.Ed 2d 182 
Fla.—Imparato v Spicola, App., 238 So.2d 503. 

50.40. N.Y.—People v Smunons, 325 N.E 2d 139, 36 
N Y.2d 126, 365 N.Y S 2d 812 
People v, Brown, 412 N.Y.S 2d 522, 66 AD 2d 
158. 

50.45. No client-attorney relationship 

NY—People v Schtraldi, 400 N.Y.S 2d 472, 93 
Misc.2d 343. 

A county prosecutor, who under a 
statute has the power to appoint coun¬ 
ty detectives and county investigators, 
has the power to specify the particular 
duties of the detectives and investiga¬ 
tors that he appoints. 5050 

50.50. N J —Zambom v. Stamler, 477 A 2d 449, 194 
NJ.Super 598, affd. 489 A 2d 1169, 199 NJ Su¬ 
per 378 
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51.5. N Y.—People v Di Falco, 377 N E.2d 732, 44 
N.Y.2d 482, 406 N Y.S 2d 279. 

Davis Const. Corp v Suffolk County, 447 N.Y 
S2d 355, 112 Misc.2d 652, affd. 464 N Y S2d 519, 
95 A.D 2d 819—People v Johnson, 485 N.Y S 2d 
965, 127 Misc 2d 186 

Pa.—Smith v Gallagher, 185 A 2d 135, 408 Pa 551. 

Municipal authorities 

Ill —City of Urbana v Burgess, 351 N E.2d 607, 40 
Ill App 3d 244 

§11. Representation of United 
States 

51.50. U S.—Carter v. American Export Isbrandtsen 
Lines, Inc., 411 F.2d 1185—US v Barger, C.A. 
Cal., 672 F2d 772. 

Representative of sovereignty and not of ordinary 
party 

US—Berger v. U.S., N.Y„ 55 S.Ct. 629, 295 U,S 78, 
79 LEd. 1314—Griffin v. U.S, C A., 183 F 2d 990, 
87 U.S App D.C 172—Ross v U S., GA.Ohio, 180 
F2d 160—US v. Levi, CAInd, 177 F.2d 827 
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Acts binding to extent not limited by attorney 
general 

US—Thomson v US., 357 F2d 683, 174 CtCI 780 
Attorney for the Executive 
D.C—Newman v US, CA„ 382 F2d 479, 127 US 
App DC 263 

51.55. US—Wall v US, C A.Utah, 384 F2d 758 

Pugach v Klein, DC N.Y, 193 FSupp. 630- 
Bass Anglers Sportsman’s Soc. of America v U S. 
PI) wood-Champion Papers, Inc, DC Tex, 324 
F Supp 302—Bass Angler Sportsman Soc v U S 
Steel Corp, D GAla, 324 F Supp. 412, affd, C A., 
447 F2d 1304 

51.60. US.—Bass Angler Sportsman Soc. v US 
Steel Corp, DC Ala, 324 F.Supp. 412, affd., 
CA, 447 F2d 1304 

DC—Epperson v. US., CA, 371 F.2d 956, 125 US. 
App D C. 303—U S v Jones, C A., 527 F 2d 817, 

174 US.App.DC 34 

Discretion not abused 

US.—US v. Holohan, D.C NY, 390 FSupp. 310. 

52. US.—Dear Wing Jung v. US, CACal., 312 
F2d 73—US v Marshall, GAFla., 463 F 2d 
1211—US v Cawley, C.ATex, 481 F2d 702. 

U.S v Indiana Harbor Belt R. Co, DC Ind, 
314 F.Supp 691—Fleetwood v Thompson, D.C. 
Ill., 358 F.Supp. 310 

DC—Brownv US,CA,299 F2d438, II2USApp 
DC 57, cert, den 82 S.Ct. 1593, 370 US 946, 8 
LEd.2d 812—Newman v U.S, C.A, 382 F.2d 
479, 127 US App D.C. 263 
Effect of power of court 
DC—US v Paiva, DC, 294 FSupp 742. 

53. U S.—U.S. v. Interlake Steel Corp, D.C III., 297 
F.Supp 912—U.S v Indiana Harbor Belt R Co, 
DC Ind, 314 F.Supp 691. 

Permission to prosecute granted 

D.C -Copenrag v. U S, App, 353 A2d 305. 
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53.5. U.S.—Smith v. U.S., C A.Ga., 375 F2d 243, 
cert den 88 SCt 76, 389 US. 841, 19 LEd2d 
106. 

DC—Newman v. U.S., C.A., 382 F.2d 479, 127 US. 
App D C 263. 

U.S v Foster, App, 226 A.2d 164. 

53.15. U.S—King v Hildebrandt, D C.N.Y., 216 
FSupp 814, affd, C A, 331 F2d 476—Komgs- 
berg v Hunter, DCMo, 308 FSupp. 1361 
Penitentiary employees 

U.S —Hohensee v Godn Squad, D.C.Pa, 171 F5upp 
562 

Authorization by Attorney General 

US.—Weiss v. Morgen thau, D.C NY., 233 FSupp. 
307, affd, C.A., 344 F.2d 428 

58. U.S —Meredith v. Van Oosterhout, C A Iowa, 286 
F.2d 216, cert. den. 81 SCt 749, 365 U.S. 835, 5 
LEd2d 745—US v. St Regis Paper Co., CA 
NY., 355 F2d 688. 

Contracts as to financial matters or disposal of 
property excluded 

US—US. V Fallbrook Public Utility Dist, D.GCal, 
165 FSupp 806 

No subpoena power 

D.C.—U S. v. Thomas, DC, 320 F Supp. 527 
No authority to grant immunity 
D.C—US. v Gorham, CA.DC, 523 F.2d 1088, 173 
U.SApp D.C 139, op supplemented 536 F.2d 410, 

175 US AppDC. 383 

59. Opinion not binding on United States or 
court 

US—In re Grand Jury, D.GOkl., 386 FSupp. 730. 

60. U S. — U S v Boulier, 359 F Supp 165, affirmed 
DCNY., 476 F2d 456, cert, den 94 SCt 171, 
414 U.S. 823, 38 L Ed.2d 56. 

60.5. U S.—Battaglia v U.S., CANY, 303 F2d 
683, cert, dism 83 S.Ct 210, 371 US 907, 9 
LEd 2d 168. 
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P*.—Armstrong v, U.S., CAPa, 283 F2d 122 
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64. Offense punishable by fine and imprison- 

<2> Other offenses 

D.C.—District of Columbia v Mood), CA, 304 F 2d 
943, U3 US AppD.C 67 

§ 12(1), Representation of State or 
County 

6630. U3—Gunning v Conan, DCNC, 452 
F.Supp 916. 

Cal—People v. Hy-Lond Enterprises, Inc, 1S5 Cal 
Rptr 880, 93 C.A.3d 734. 

Colo—Stull v People, 344 P.2d 455, 140 Cc!o 278 
Mo—State v. Gome, App, 546 SW2d ?85 
N.Y —Zimmerman v City of New York, 276 N.Y S 2d 
711, 52 Misc2d 797 

Tenn.—Dupree v. State, 410 SW.2d 890, 219 Tenn 
492. 

Wash.—State v. Huson, 440 P.2d 192, 73 Wash 2d 660. 
cert den. 89 SCL 886, 393 US. 1096, 21 LEd.2d 
787 

Not a peace officer 

Wyo—Crouse v State, 384 P 2d 321 

Officer of the court 

Md.—Sinclair v. State, 340 A 2d 359, 27 Md App 207, 
revd. on oth. grds. and rand 363 A.2d 468, 278 
Md. 243. 

6635. Md—Sinclair v State, 340 A 2d 359, 27 Md 
App. 207, revd. on oth. grds, and remd, 363 A 2d 
468, 278 Md. 243 

Wash.—Fuqua v Fuqua, 558 P2d 801, 88 Wash 2d 
100 

JifenQe court 

Pa.—In re Miller, 224 A.2d 89, 209 Pa.Super 47 

67. Colo —People ex rd Losavio v Gentry, 606 P 2d 
57, 199 Colo. 153. 

Conn—State v Bdl, 154 A.2d 142, 21 Conn Sup 246 
Fla.—State ex reL Martin v. Mickell, App, 188 So 2d 
684, cert discharged. Sup, 192 So 2d 281 
Ill.—City of Champaign v. Hill, 173 N.E2d 839, 29 
DLApp2d 429. 

Iowa—State v. GiE 143 N.W.2d 331, 259 Iowa 142, 
app. after remand 154 N.W 2d 722, 261 Iowa 522 
NJ.—State v. Detroit Motors, 163 A-2d 227, 62 NI Su¬ 
per. 386 

AS actions 

Wis.—State ex rd Beck v. Dqfly, 156 N.W.2d 368, 38 
Wis.2d 159. 

Assignment from one drcnit to another 
Pit. —Finch v. Fitzpatrick, 254 So.2d 203 

page 653 

673. HI.—Boghooan v Mid-CSty Nat. Bank of Chi¬ 
cago, 167 N.E.2d 442, 25 IllApp.2d 455. 

Neb—State v. Linn, 224 NW2d 539, 192 Neb 798. 

Held unauthorized to represent county or coun¬ 
ty officers 

NY—Raynor v. Kirk, 219 N.Y.S2d 661, 30 Misc.2d 
1041 

67JO. U.S—Schackman v. Amebergh, D GCal., 258 
FSupp. 983, app. tfasm. 87 S.Ct. 1622, 387 U.S 
427, 18 L.Ed2d 865, reh. den. 88 SO 16, 389 
UJSL 893, 19 LEd2d 204. 

CoBstraetkm of opinion 

Mom.—Floyd v. City of Butte, 439 P.2d 759,1S1 Mont 
129. 

67,45. N.Y.—Raynor v. Kirk, 219 N.YS.2d 661, 30 
*&cJd 1041. 

Expanse mc ritori ow i petitioner for probation 

reaa.—Franks v. State, Cr., S43 S.W.2d 613. 

6730. Neb.—State ex rd. Nebraska State Bar Ass'n 
v. Hobcher, 230 N.W 2d 75. 193 Neb. 729. 

Dtety to advise grand jury on matters of law 


County counsel 

N i —Pi! * Beard cf Chosen Freeholders of Mon¬ 
mouth Count), IS'* A 2d 632, 133 NJ Super 526 

67.55. U S —Hamait s LiUo, D C N J, 452 F.Supp 
421 
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67.85. L S —L S v Persico. C A N Y, 349 F2d 6 

Cal —City of Merced v Merced Count), 50 Cal Rptr 
287, 24C C A 2d 763 

N J —State ; Josephs, 191 A 2d 775, 79 N J-Super 411 

\ Y —Twome) v Cahello, 182 N Y S 2d 974, 7 
A D 2d 905, resettlement den 184 N Y S 2d 565, 7 
AD 2d <T6 

Zimmerman v C;ty of New York, 276 N Y S 2d 
711, 52 Misc2d 797 

Pa—Com ex rd Specter v Bauer, 261 A 2d 573, 437 
Pa 37 

Implied right 

La—Langndge v Gassenberger, App, 183 So 2d 411 

68. Only proper prosecuting authority under 
statute 

NY—People v Halbrnch, 186 NYS2d 689, 18 
Misc 2d 473 

No authority to prosecute crime arising outside 
district 

Okl —Johnson % State. Cr , 521 P2d 93 

69. Tenn —State ex rel Swann v Pack, 527 S W 2d 
99, cert. den. 96 SCt 1429, 424 US 954, 47 
L Ed 2d 360 

Wis — State ex rel Beck v DufTy, 156 NW2d 368, 38 
Wis 2d 159 

Uniform Reciprocal Enforcement of Support 
Act 

Ga—Slaton v. Campbell, 189 S E2d 69, 229 Ga. 59 
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70. Ga.—State Highway Dept, v Sumner, 115 SE2d 
787, 102 Ga.App 1 

NJ—State v Wouters, 177 A.2d 299, 71 NJ Super. 
479 

75. Ohio—In re Davis' Estate, 156 N.R2d 321, 107 
Ohio App 52. 

76. Pa —Com ex rd. Specter v. Bauer, 261 A.2d 573, 
437 Pa. 37 
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79. Ohio—State, ex rel. Lets v. Pamoto, 437 N E 2d 
298, 1 Ohio St 3d 10, 1 O B R 35. 

Tex—Hill Farm, Inc v Hill County, Civ App, 425 
S W 2d 414, affd, Sup, 436 S W.2d 320 

Matter of state-wide interest 

f3) Other statements. 

Miss—State ex rel Patterson for Use and Benefit of 
Adams County v Warren, 180 So 2d 293, 254 
Miss 293, err over m part, sus m part 182 So 2d 
234, 254 Miss. 293. 

Enforcement of city ordinance 

Neb—State v. Linn, 224 NW.2d 539, 192 Neb 798. 

Village ordinances 

N Y — People v Waterloo Stock Car Corp, 392 N Y 
S2d 839, 89 Misc2d 922 

79.5. Inherent right 

Tenn—State ex rel Swann v Pack, 527 SW2d 99, 
cert den 96 S Ct. 1429, 424 US 954, 47 L Ed 2d 
360 

§ 12(2). Representation of Drainage 
or School Districts 

page 657 

88. La.—Flanagan v Guste, App., 359 So 2d 686 

Held not required to represent school district in 
change of boundary proceedings 

Cal —Casmaha School Dist v. Board of Sup’rs of Santa 

B.-1__.. a /'-( eee. ion n . nj 


Doty to represent school district generally 

Cal—Jaynes v. Stockton, 14 Cal Rptr. 49, 193 C.A.2d 
47—Dettamanti v Lompoc Union School District, 
300 P 2d 78, 143 CA.2d 715 

Conflicting interests 

Ark—McCuen v Hams, 611 SW2d 503, 271 Ark. 
863 

Cal—Barnett v Hunt, 35 Cal Rptr 873, 223 C A 2d 
521 

§ 12(3). Exclusive and Concurrent 
Powers of Different 
Classes of Officers 

89. Cal —Menveg v Municipal Court of Los Angeles 
Judicial Dist, 38 Cal Rptr 232, 226 CA.2d 569 

Nev—Southwest Gas Corp v Third Judicial Dist 
Court, 449 P 2d 259, 85 Nev 40 

N.Y —People v Kaslov, 485 N Y S 2d 186, 126 Misc 2d 
1067 

89.5. Ky.—Com ex rd Breckinridge v. Monroe Co, 
378 S.W2d 809. 

89.10. Ga.—Curtis v State, 109 SE2d 868, 99 Ga. 
App 732 

89.15. Tex.—Acme Letter Shop v. State, Civ App, 
342 S W 2d 770, err ref no rev err 

89 JO. Cal—People v Enriquez, 73 CaLRptr 198, 
267 C A-2d 424 

La.—State v Bordelon, 269 So 2d 823, 263 La. 943 

N Y —People v. Kessler, 183 N.Y S 2d 834, 16 Misc 2d 
179. 
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95. Statutory provisions 

(1) Kan.—State ex rel, Aylward v Kerns, 502 P 2d 

639, 210 Kan 579 

95 J. Utah—State v Geurts, 359 P 2d 12, 11 Utah2d 
345 
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95.10. Tex—State v. Walker-Texas Inv. Co., Civ 
App., 325 SW.2d 209, err ref. no rev. err 328 
S W 2d 294, 160 Tex. 256. 

96. Hawaii—Amemiya v Sapienza, 629 P 2d 1126, 63 
Haw 424 

Iowa—State v Gill, 143 NW2d 331, 259 Iowa 142, 
app after remand 154 N W 2d 722, 261 Iowa 522 

§ 12(4). Courts in Which Prosecut¬ 
ing Attorney May or Must 
Appear 

98. La.—City of Baton Rouge v. Malik, 404 So 2d 
883 

2. NY-Santacrose v Bean, 275 NYS2d 418, 52 
Misc 2d 167 

page 660 

5. Fla—Lambert v. State, App, 105 So 2d 612. 

9.55. Miss —State ex rel Patterson for Use and Bene¬ 
fit of Adams County v. Warren, 180 So 2d 293, 
254 Miss. 293, err. over, m part, sus m part 182 
So 2d 234, 254 Miss. 293 

Neb—State v Furstenau, 93 N.W 2d 384, 167 Neb, 
439 

page 661 

19.5. Jurisdiction of district attorney following change 
of venue see Criminal Law § 217. 

page 662 

25. US-US ex rel. Lusterwo v Dros, DC.NY., 
260 F Supp 13 

26. U S —People of State of N Y. v. K«m, D.C.N Y., 
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§ 12(5). Direction or Consent of 
Public Authorities 

26.50. Subject to budgetary control 
Cal.—Taliaferro v Locke, 6 CalRptr 813, 182 CA2d 
752 

27. Anz —CJ.S. cited in Ashton Company, Inc % 
Jacobson, 507 P2d 983, 986, 19 AnzApp 371 

§ 12(6). Disqualification as to Par¬ 
ticular Proceedings 

page 663 

35. Colo —Wheeler v District Court In and For Ad¬ 
ams County, 504 P 2d 1094, 180 Colo 275 

NY—Application of Kelley, 372 NYS2d 538, 83 
Misc 2d 776 

36. Ala—Hall v State, 210 So 2d 852, 44 AlaApp 
406 

Anz.—U S v Catalanotto, 468 F Supp 503 
Colo—People v Distnct Court In and For Second 
Judicial Dist, 538 P2d 887, 189 Colo 159 
Ind—Hendricks v State ex rel northwest Indiana 
Crane Commission, Inc, 196 N E 2d 66, 245 Ind 
43 

Vt.—State v Bosworth, 197 A 2d 477, 124 Vt. 3 
W Va.—State ex rel Matko v Ziegler, 179 S E 2d 735, 
154 WVa 872 

Hostility to beneficiary of statutory civil action 

iBmpwHfiwi 

Ind—State ex rel. Latham v. Spencer Circuit Court, 
194 NE2d 606, 244 Ind 552 

Proceedings 

La.—State v Didier, 254 So 2d 262, 259 La 967 

Other matters dealing with disqualific¬ 
ation of prosecuting attorney have 
been adjudicated by the courts. 371 

37.1. U S —In re Perlin, C A.I11, 589 F 2d 260. 
Hawaii—Amemiya v Sapienza, 629 P 2d 1126, 63 Haw 
424. 

Mo —State v. Gray, 478 S.W 2d 654 
N.Y —People v Poplis, 281 N.E2d 167, 30 N.Y.2d 85, 
330 N.Y.S2dJ65 

WVa.—State cx rel Matko v Ziegler, 179 S.E2d 735, 
154 W.Va. 872. 

Person not party has standing to question dis¬ 
qualification 

Ind—State ex rel. Latham v Spencer Circuit Court, 
194 N.E.2d 606, 244 Ind 552 

Acting as city attorney 

Ill—People v. Stowe, 201 N.R2d 465, 51 Ill.App2d 
411 

Private practice 

Colo—Pieramico v People, 478 P2d 304, 173 Colo. 
276 

Disqualification under “advocate-witness rule” 
Minn—State v. Fratzke,, 325 N.W2d 10, app. after 
remand 354 N.W2d402 

38. Colo —People ex rel. Losavio v Gentry, 606 P 2d 
57, 199 Colo 153 

Hawaii—Sapienza v. Hayashi, 554 P2d 1131, 57 Haw 
289 

Ill —People v Curry, 272 N R2d 669, l Ill.App 3d 87 
Ind— CJS. cited in State ex rel Latham v Spencer 
Circuit Court, 194 N.E2d 606, 608, 244 Ind 552 
Mo—State v. Harris, 477 S.W2d 42 
Witness 

(4) Other matters 

U.S —Newman v Sigler, C A Neb, 421 F 2d 1377, cert 
den. 90 S.Ct 2267, 399 U.S 935, 26 L Ed 2d 808 
CaL—People ex rel Younger v. Superior Court, San 
Bernardino County, 150 CalRptr 156, 86 C A 3d 
180 

Fla.—Rodriguez v State, App, 433 So 2d 1273 

Mandatory 

La.—State v Cox, 167 So 2d 352, 246 La 748 


Personal animosity 

La—State \ Snyder, 237 So 2d 392, 256 La. 601, 

Personal friendship 

Mo —Garton v State, 454 S W 2d 522. 
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39, La.—State v. Melenne, 109 So 2d 454, 236 La. 
881—State v Melenne, 109 So.2d 471, 236 La. 
881 

Mo —CJJS. cited in Garton v. State, 454 S W 2d 522, 
526 

Tex —Donald v. State, Cr, 453 S W 2d 825. 

42. N Y —People v Krstovich, 338 N Y S 2d 332, 72 
Misc 2d 90 

44. US —CJS. cited in Gajewski v US..CAND, 
321 F 2d 261, 267, cert den 84 SCt. 486, 375 
US 968, 11 LEd2d 416 

Anz—State v Latigue, 502 P2d 1340, 108 Anz 521 
Fla.—State v Bryan, App, 227 So 2d 221 
m—!People v Curry, 272 NE.2d 669, 1 IllApp.3d 
87—People v. Lee, 289 NE 2d 641, 8 III.App 3d 
232 

Iowa—C-J.S. cited m State v Orozco, 202 N W 2d 344, 
346 

Kan—State v. Laughhn,, 652 P.2d 690, 232 Kan 110 
Miss —C.J.S. cited in Sharplin v. State, 330 So.2d 591, 
594, app after remand 357 So 2d 940 
Mo —State v Burns, 322 S W 2d 736 
Neb—In re McCauley, 133 N.W 2d 921, 178 Neb. 412. 
Codefendants 

Ind —Banton v State, App 3 Dist, 475 N E 2d 1160 
No betrayal of confidence shown 
Vt—State V Miner, 258 A 2d 815, 128 Vt 55. 
Stipulation against use of confession 
La —State v Monk, 315 So 2d 727. 

45. Anz.—State v. Latigue, 502 P 2d 1340, 108 Anz 
521 

Ill—People v Curry, 272 N.E2d 669, 1 IIl.App.3d 87. 
Mo —State v. Croka, app, 646 S W 2d 389, app after 
remand 693 S W.2d 133. 

N Y —CJJS. cited in Fox v Shapiro, 375 N Y S.2d 945, 
948, 84 Misc.2d 223 

45.10. Fla—State v. Bryan, App., 227 So 2d 221 
Iowa—State v Orozco, 202 N W 2d 344 

46. m.— People v Curry, 272 N.E,2d 669, 1 Ill. 
App 3d 87 

N J —State v Detroit Motors, 163 A 2d 227, 62 N J.Su- 
per 386 

Interest of attorney’s firm not disqualifying 

SC—State v Goodwin, 158 S.E.2d 195, 250 S.C. 403. 
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48. Colo.—People v -, 427 P.2d 330, 162 

Colo 174 

NY—People v Moore, 291 NYS.2d 706, 30 AD.2d 
720 

Vt—State v Miner, 258 A 2d 815, 128 Vt 55 

50. Fla.—State v Bryan, App, 227 So 2d 221 

La.—CJJS. cited in State v Brown, 274 So 2d 381, 382 
Pa —CJ.S. cited in Com. v. Miller, 422 A 2d 525, 528, 
281 Pa.Super. 392 

SC—State v Smart,, 299 S R2d 686, 278 S.C 515, 
cert, den 103 SCt 1784, 460 U.S 1088, 76 
L Ed 2d 353 

51. Ga.—CJJS. dted in Park v. State, 170 S E.2d 687, 
689, 225 Ga 618, vac. in part on oth. grds 92 
SCt 2845, 408 U.S 935, 33 L Ed 2d 749, reh 
den 93 SCt 91, 409 US 897, 34 LEd.2d 163 

Iowa—State v. Woland, 202 N W 2d 67. 

The mere fact that a prosecuting 
attorney previously represented an ac¬ 
cused in a civil matter does not ipso 
facto disqualify him in the criminal 
proceeding. 511 


51.1. U S.—Gajewski v U.S., CAN.D, 321 F2d 
261, cert den 84 S.Q 486, 375 US. 968, 11 
L.Ed2d 416. 

La—State v Brown, 274 So.2d 381. 

Rule should not exceed reason for privilege 

Vt—State v Miner, 258 A 2d 815, 128 Vt 55. 

La—State v. Brown, 274 So.2d 381. 

51.10. Attorney representing complainant who 
represented prosecutor 

Anz.—State v. Taylor, 537 P 2d 938, 112 Ariz. 68, cert 
den. 96 SCt. 1127, 424 US 921, 47 LEd2d 328. 

The mere fact that the prosecuting 
attorney was the public defender when 
the defendant was tried for a prior 
crime and represented by the public 
defender's office does not, without 
more, disqualify him from prosecuting 
the defendant for a different, subse¬ 
quent crime. 5115 

51.15. Fla.—State v Bryan, App, 227 So 2d 221. 

However, a court does not exceed its 
jurisdiction in disqualifying a district 
attorney and his staff from prosecut¬ 
ing certain indictments where a con¬ 
flict of interest is created by the pres¬ 
ence of a former assistant public de¬ 
fender in that office.%r51.20. 

51.20. N.Y —Kavanagh v Vogt,, 444 N.R2d 991, 58 
N Y.2d 678, 458 N.Y.S.2d 527 

An entire state attorney's office is 
not disqualified from prosecuting a de¬ 
fendant who relates confidential infor¬ 
mation to an attorney who later be¬ 
comes a member of that office, where 
that attorney neither provides preju¬ 
dicial information relating to the pend¬ 
ing criminal charge nor personally as¬ 
sists, in any capacity, in the prosecu¬ 
tion of the charge. 5125 A deputy coun¬ 
ty attorney cannot prosecute and also 
be a witness in a case 5130 but he can be 
a witness while another attorney from 
the same office prosecutes the case. 51 * 35 

5125 . State law office not “law firm” 

Fla—State v. Fitzpatrick, 464 So 2d 1185. 

51.30. Anz.—State v. Lopez, App, 700 P 2d 891, 145 
Anz 193. 

51.35. Anz.—State v. Lopez, App, 700 P.2d 891, 145 
Anz 193. 

52. Ala.—CJ^. cited in Hall v. State, 210 So.2d 852, 
854, 44 AlaApp. 406 

Colo—Wheeler v. Distnct Court In and For Adams 
County, 504 P.2d 1094, 180 Colo 275 
Mo — CJS. cited in State v. Hams, 477 S.W 2d 42,45. 
Vt.—State v Bosworth, 197 A 2d 477, 124 Vt. 3. 

Charges of personal animosity not resolved on 
ex parte affidavits 

NJ—State v. Rosengard, 219 A.2d 857, 47 NJ. 180 

§ 12(7). Power to Incur Expenses 
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73. N J —Application of Schragger, 277 A 2d 212, 58 
NJ 274. 

75. Colo.—Johnson v Board of County Com’rs of 
Chaffee County, 483 P.2d 1344, 174 Colo. 359. 

80. Assignment judge 

N.J—Application of Schragger, 277 A.2d 212, 58 N J. 
274. 
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5 12(9). Private Practice 
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NJ ■—CXS. Mick letter summary quoted in Slate v 
Detroit Motors, 163 A 2d 2 2\ 230 62 NJ Super 

m. 

JhL—CJS, blade letter tammery quoted ia Com v 
Dtmlap, 377 A 2d 975, 979, 474 Pa 155 
87 £, Colo.—People v Jimmez, 528 P2d 913, 187 
Cola 97 

87.10. EL—People ex rd Carey v Lmcdn Towing 
Service, Inc., 351 N E.2d 342, 40 Ill Appld 126 

8735. P*.—GJJS. dtediaCcm v Dunlap, 377 A 2d 
V75, 979, 474 Pa. 155. 

Qrfl case depending os facts on which prosecu- 

UDB fBGpOBQS 

(1) IB.—In re Guardianship of Angell, 167 N E2d 
711, 26 BLApp.2d 239, 82 A.L R,2d 770 
(3) Other matters. 

ffl.—In re Guardianship of Angell, 167 N.E 2d 711, 26 
ffi.App.2d 239, 82 ALR.2d 770-Reak v First 
State Bank of Ehzaberthtown, 254 N E2d 291,116 
I31.App.2d 438 
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88. Ky.—Jordan v Own, 371 S W.2d 632 
93 Jl. R da t k wah ip had fff r n, ™tixi 
La.—State v. Monk, 315 So 2d 727, 

94w Statute held inapplicable 
Ga.—State Highway Dept v Smith, 17! S.E2d 575, 
120 Ga.App 529. 

Neb.—Roach v. Roach, 117 N W.2d 549, 174 Neb 266 
SD—State v. Basham, 170 NW2d 23S, 84 SD. 250 
945. Neb.—Roach v Roach, 117 N.W2d 549, 174 
Neb 266. 

94.10. Violation not disqualification from per¬ 
forming official duties 

Wash.—State v. Carroll, 500 P.2d 115, 81 Wash 2d 95 
94.15. Miss.—Myers v State, 296 So.2d 695 

5 14(1). -Criminal Prosecutions 
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96. Ala.— Ash v. State, 34 So.2d 700, 33 Ala.App 
456, cert den. 34So.2d 704, 250 Ala. 417 
Kan.—Addington v. State, 424 P.2d 871, 198 Kan. 228 
NY.—Schutzman & Schutzman v News Syndicate Co., 
304 N.Y52d 167, 60 Mac2d 827. 

Okl.—Sharkey v. State, Cr., 329 P.2d 682—Bald Eagle 
v. State, Cr., 355 P.2d 1015 
Or—Corpus Ms S sc m d aw cited hi State v. Langley, 
323 P.2d 301, 308,214 Or. 445, cert. den. 79 S CL 
45, 358 U.S. 826, 3 L.Ed.2d 66 
Va.—Taylor v. Cbm. 33 S.E2d 139, 180 Va. 413—Har¬ 
rison v. Com, 32 S.E2d 136, 183 Va. 394— 
McLane v. Com., 116 S.E2d 274, 202 Va. 197 
W.V*.—State ex rd. Skinner v. Dostert, 278 S.E2d 624. 
Wis.—State ex reL Jackson v. Coffey, 118 N W.2d 939, 
18 Wk2d 529. 

Prosecution of perjury before grand jury 

UJSL—U.S. v. Garda, GA Conn., 420 F.2d 309. 

965. Wis.—Young v. State, 182 N.W2d 262, 49 
Wi*.2d 361. 

No drcmascription of investigatory powers 
Fla—State, By and Through Office of State Attorney 
for Twentieth Judicial Circuit v. Stevert, App, 312 
Sold 788. 

9650. CaL—Taliaferro v City of San Pablo, 9 Cal 
Rptr. 445, 187 CA2d 153. 

N.Y.—People ex reL Luetje v. Ketcham, 257 N.Y52d 
681,45 Mrsc.2d 801 

Pa.—Primary Nomination Petition of Brady, 31 D. & 
CM 711, 26 F*y-LJ. 44. 

Eraurfuattou of witnesses before trial 
(6) Other matters. 

Fltj—Gordon v. Gentrin, 189 Sa2d 873 


D’unen v State, App .hi So 2d "'23—Gcrcon 
v Gerste-i, 4pp. .53 Sc Id 2*5. affd, Sup, 189 
Sc 2d £"3—State By and Thrcjgfc Office cf State 
Attorney for Twentieth Judicial Circuit v Sievert 
App, 312 Sc 2d 7sS—In ra Getty. App, 42 ,,,, So 2d 
330 

La—Sta’e *. Ope* - Hearing Investigation 1 62 Sc 2d 
565, 245 La 1359 

NM—State * ^Vyiie, 379 P2a 86. "1 NM 447 

Subpoena powers 

US—Poilard v Roberts. DC Ark, 283 FSupp 248. 

affd 89 SCt 47, 393 US 14, 21 LEd2d 14 
Ark -State ex rei Street* * StelJ, 495 S W 2d 846, 254 
Ark. 656 

Fla—Davis v Bank c r Clearwater, 4pp, 190 So 2d 
"39—Imparato v Spicola, App, 238 So 2d 503 
Kan—Southwestern Bell Tel Co v Miller, 583 P2d 
1042, 2 Kan App 2d 55S 

NJ —State v Hillton Private Nursing Home, Inc, 426 
A 2d 1041, P7 NJ Super 3"7 
NY—People v Mencheccia, 371 N Y S 2d 805, 83 
Misc 2d 241 

Pa —Com ex rel Specter v Freed, 228 A 2d 382, 424 
Pa 508 

Tern—In re Investigation of Polk County Voting 
Fraud Law Violation, 573 S W 2d 466 

“One-man grand jury” 

Fa —Imparato v Spicola, App, 238 So 2d 503 
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97. U S —U S v American Radiator & Standard San¬ 
itary Corp, D.C Pa., 45 F.R D 477 
Ga —Wooten v State, 245 S E 2d 34. 145 Ga App 743 
HI —People v Pohl, 197 N E.2d 759, 47 HI App.2d 232 
Kan—Sampson v Rumsey, 563 P.2d 506, 1 Kan. 
App 2d 191 

La.—Pier I Imports, Inc v Pitcher, App., 270 So 2d 
228, cert, den , Sup, 272 So 2d 696 
NJ—State v. Rosengard, 213 A 2d 262, 89 NJ Super. 

28, revd on oth grds 219 A.2d 857, 47 NJ 180 
NM—State v Hansen, App, 441 P2d 500, 79 N.M 
203 

NY—People v Wei Chen, 430 N.YS2d 469, 104 
Misc 2d 1057 

Or—Corpus Juris Secundum cited in State v Langley, 
323 P.2d 301, 308, 214 Or 445, cert. den. 79 S Ct 
45, 358 US 826, 3 L Ed 2d 66 

Failure to comply with statute not shown 
Cal—People v Aguirre, 5 Cal Rptr 477, 181 CA2d 
577. 

Not acting in judicial function while drafting 
information 

U S —Escute v Delgado, C A.Puerto Rico, 282 F 2d 
335, cert den 81 SCt 1033, 365 US 883, 6 
L.Ed 2d 193. 

Primary responsibility to vindicate wrongs 
against society 

U.S —Bauers v Heisel, CA.NJ, 361 F2d 581, cert 
den 87 S CL 1367, 386 U.S 1021, 18 L Ed.2d 457 

97,5. High standard of accuracy required 

Conn —Dutil v Rice, 376 A 2d 1119, 34 Conn Sup 78 
97.10. HI—People v Rhodes, 231 NE2d 400, 38 
Ill 2d 389. 

People v Mitchell, 268 N E 2d 232, 131 Ill 
App 2d 347 

Neb—State v Williams, 198 N.W.2d 187, 188 Neb 
565 

98. Ala —Smith v. State, Cr.App, 409 So 2d 927, wnt 
den, Sup, 409 So 2d 930 

Cal —City of Merced v Merced County, 50 Cal Rptr 
287, 240 CA 2d 763—Rosato v Superior Court of 
Fresno County, 124 Cal.Rptr 427, 51 C A 3d 190, 
cert. den. 96 S Ct. 3200, 427 U S 912, 49 L Ed 2d 
1204 

N.H.—State v Santy, 242 A.2d 63, 109 N H 85. 

When duty arises 

Cal.—People v Aguirre, 5 Cal Rptr. 477, 181 C.A2d 
577 


Or—State v Langley, 323 P2d 301, 214 Or 445, cert 
den 79 SCt 45, 358 US 826, 3 LEd2d 66 
Conduct of prosecution as executive act 
Mich—People ex rel Leonard v Papp, 194 NW2d 
693, 386 Mich 672 
State’s attorney 

Md—State’s Attorney of Baltimore City v City of 
Baltimore, 337 A 2d 92, 274 Md 597 
Recommending disciplinary action against pub¬ 
lic employee 

N ’i —Application of Scotti, 385 N Y S.2d 659, 53 
AD 2d 282 
Forgery 

Colo—People v Hanes, 596 P.2d 395, 42 Colo App 
527 affd, 598 P2d 131, 198 Colo 31. 

99. Tex —Thomas v. Cisneros, Civ App., 596 S W 2d 
313, err ref no rev err. 

L US—Smith v US, CAGa., 375 F2d 243, cerL 
den 88 S Ct 76, 389 US 841, 19 L Ed2d 106- 
US v Brown, C.A.Mo, 481 F2d 1035 
Holding v Nesbitt, DC Okl, 259 FSupp 694, 
revd in part an oth. grds 87 S CL 1418, 387 U S 
94,18 LEd.2d 585, affd in part 87 S Ct 1419, 387 
US 95, 18 L Ed 2d 586—Dorak v Nassau County 
of State of N Y, DCN Y, 329 FSupp 497, affd, 
C A, 445 F.2d 1023—Anderson on Behalf of U.S 
v Norfolk & W Ry, DCVa, 349 FSupp 121 
Anz —State ex rd. Ronan v Stevens, 381 P 2d 100, 93 
Anz 375—Smith v. Superior Court In and For 
Cochise County, 422 P2d 123, 101 Ariz. 559- 
State v. Stewart, 445 P2d 433, 103 Anz 457 
CaL—People v Archerd, 477 P2d 421, 91 Cal.Rptr 
397, 477 P2d 421, 3 C3d 615 
People v Adams, 117 Cal Rptr 905, 43 C.A.3d 
697 

Colo.—People, By and Through VanMeveren v District 
Court In and For Larimer County, 527 P 2d 50, 
186 Colo 335 

D C —U.S. v. Mack, App, 298 A 2d 509 
HI —People v. Travis, 419 N E 2d 433, 50 Ill Dec 325, 
94 HI App 3d 983 

Ind —Scharbrough v State, 232 N E 2d 592, 249 Ind 
316 

Ky —Com v McKinney, App, 594 S W 2d 884 
Me—State v Smith, 389 A 2d 314 
Mass —Manning v Municipal Court of Roxbuiy Dist, 
361 NE2d 1274, 372 Mass. 315 
Mo —State ex rel. Schultz v Harper, App, 573 S.W.2d 
427 

Neb—State v Bartlett, 317 N W.2d 102, 210 Neb. 886 
NJ—In re Rmgwood Fact Finding Committee, 324 
A 2d 1, 65 NJ 512 

State v Rosengard, 213 A 2d 262, 89 N J Auper 
28, revd. on oth grds 219 A.2d 857, 47 NJ 
180-State in Interest of F W, 327 A 2d 697, 130 
NJ Super 513—State v McMahon, 443 A 2d 258, 
183 NJ Super. 97 

N.M—State v Session, App, 574 P.2d 600, 91 NM 
381 

NY— Hassan v. Magistrates Court of City of New 
York, 191 N YS2d 238, 20 Misc 2d 509, app. 
disra. 202 N YS2d 1002, 10 AD.2d 908, motion 
dism 201 N Y.S 2d 765, 8 N.Y 2d 750, 168 N E 2d 
102,cert den 81 SCt 86, 364US 844, SLEd2d 
68—People v Hawkins, 224 N.Y.S2d 457, 33 
Misc 2d 821—People v Krstovich, 338 NY.S.2d 
132, 72 Misc 2d 90 

Ohio—State v Rand, 247 NE2d 342, 20 Ohio Misc 
98 

Vt.—State v Reed, 253 A.2d 227, 127 Vt, 532 
Wash—State v Kanistan&ux, 414 P2d 784, 68 
Wash.2d 652 

Wis—Mallon v State, 181 NW2d 364, 49 Wis.2d 
185—State v Karpmski, 285 NW2d 729, 92 
Wis 2d 599. 

Withholding prosecution on restitution being 
made 

(1) Cal.—People v Jordan, 150 Cal Rptr 334, 86 
C A 3d 529. 

Right and duty to lay charges before grand jury 

US—US. v steel, DC.NY, 238 FSupp 580. 
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Md —Jackson v State, 163 A 2d 120, 223 Md 105, 
cert den 81 S Ct 100, 364 L' S S52, 5 L Eg 2a 76 
NJ—State v Hilltop Private Nursing Home, Inc, 426 
A 2d 1041, 177 NJ Super 377 
NY—People v Cook, 365 N YS2d 611, 81 Misc2d 
235 

Tenn —Vaughn v State, 557 S W 2d 64 

Punishment held not function of prosecuting 
attorney 

N Y —People v Bofill, 229 N Y S 2d 93, 34 Misc 2d 
574 

Discretion to present evidence before grand jury 
US —Martin v Merola, DCNY, 389 FSupp 323, 
vac on oth grds, CA, 532 F2d 191 
NY—People v Doe, 263 NYS2d 607, 47 Misc2d 
975, afFd, 263 N Y S 2d 688, 24 A D 2d 843 

No interference by private citizens or courts 
U S —Gerbmg v I T T Rayonier Inc, D CRla, 332 
F.Supp 309 

Judiciary not to be overseer 

U.S —U.S V. Ahmad, DC Pa, 347 FSupp 912, afFd 
in part revd m part on oth grds, C A, 482 F 2d 
171 

Exceedingly broad discretion 

U S.—U S. v Shober, D C Pa, 489 F Supp 393 
D.C—U.S v Bell, CA, 506 F2d 207, 165 USApp 
DC 146 

Prosecution matter of discretion 

U S.—U S. V Smith, C A-Fla , 523 F 2d 771, cert den 
97 S Ct 59, 429 U S 817, 50 L Ed 2d 76, reh den 
97 S Ct. 509, 429 U S 987, 50 L Ed.2d 599 
Del —Ward v. State, 414 A 2d 499 
Ill—People v Mulcabhey, 365 N E.2d 1013, 8 Ill Dec 
627, 50 IlLApp 3d 421, afFd. 381 N E 2d 254, 21 
Ill Dec 176, 72 Ill 2d 282 

Md —Food Fair Stores, Inc v Joy, 389 A 2d 874, 283 
Md. 205 

Mont-—Edward C v Collings, 632 P 2d 325 
NY—Sackinger v Nevms, 451 NYS2d 1005, 114 
Misc.2d 454. 

Wis—Sears v State, 287 NW.2d 785, 94 Wis2d 128 
Duty to assess volume and kind of cases 
NY—People v Bowman, 387 N.YS2d 982, 88 
Misc.2d 50. 

Duty may not be abrogated by acquiescence 

Md—Babbitt v State, 448 A 2d 930, 294 Md 134 
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2. Cal —Younger v Smith, 106 Cal Rptr 225, 30 

C A 3d 138 

Idaho—State v Harwood, 495 P2d 160, 94 Idaho 615. 
Wis—State v Karpmski, 285 N.W2d 729, 92 Wis2d 
599. 

Duty to protect innocent as well as to detect 
guilty 

Anz—State v. Miranda, 401 P2d 721, 98 Anz 18, 
revd. on oth. grds 86 S.Ct 1602, 384 U S 436, 16 
L.Ed.2d 694, reh. den 87 S Ct 11, 385 U S 890, 17 
L.Ed.2d 121. 

3. Tenn.—State v Watkins, Cr App, 607 S W 2d 486. 
6. U.S—US v McClain, CATex, 545 F.2d 988, 

reh den 551 F.2d 52. 

Court may honor agreement 

Cal —People v Brunner, 108 CaLRptr. 501, 32 C.A 3d 
908 

6.5. U.S.—Minkin v U S, C.A C&1., 383 F 2d 427— 
U.S v. Sedovic, CAMo., 679 F.2d 1233 
U S. v. Cruz, D.GPuerto Rico, 539 F Supp 231, 
remd C.A, 709 F2d Ill 

Anz—State v Spellman, 454 P2d 980, 104 Anz. 438, 
op, supp 457 P 2d 274, 104 Anz 597. 

Cal —People v Ulibam, 42 Cal Rptr 409, 232 GA 2d 
51—People v. Prince, App, 74 Cal.Rptr 197- 
People v. Clark, 95 Cal Rptr 41*. 17 C A 3d 890- 
People v. Goodspeed, 99 Cal.Rptr. 696, 22 C A.3d 
690—Necochea v Superior Court for Los Angeles 
County, 100 Cal Rptr 693, 23 C A 3d 1012—Met¬ 


calf v Municipal Court, Ventura County, 178 Cal 
Rptr 47, 125 C A 3d 303 

Coin —People \ Retcher. 566 P 2d 345, 193 Colo 314 
Conn —State v Darden, 372 A 2d 99, 171 Conn 677 
DC-US v Harnson, C A , 461 F2d 1209, 149 US. 
App DC 123. 

US v Shaw, App, 226 A 2d 366. 

Fla —Jalbert v State, App, 366 So 2d 1207 
111 -People v Baron, 264 N E 2d 423, 130 Ill App 2d 
588 

Ind —Sharpe v State, 369 N E 2d 683, 174 Ind App 
652 

Iowa—State v Sefcheck, 157 NW2d 128, 261 Iowa 
1 359—CJ.S. cited in State v. Uebberheim, 263 
N W 2d 710, 712 

Kan—State v B>rd, 453 P.2d 22, 203 Kan 45 
Me—State v Moores, 396 A.2d 1010 
Mich —People v Curtis, 202 N W 2d 539, 42 Mich 
App 652, afFd m part revd in part on oth. grds 
209 N.W 2d 243, 389 Mich 698—People v Potts, 
207 N W 2d 170, 45 Mich. App 584—People v. 
Matulonis, 230 N W 2d 347, 60 Mich App 143- 
People v Allen, 311 NW2d 734, 109 Mich App 
147 

Minn —Slate v Soward, 114 N.W 2d 276, 262 Minn 
265—State v Chryst, 320 N W 2d 721 
Mo —State v Civella, App, 364 S W 2d 624—State v 
Gibson, App, 623 S W 2d 93 
Mont —Matter of Davis, 587 P 2d 30, 179 Mont 196 
Neb—State v Behtz, 278 NW2d 769, 203 Neb 375, 
cert den 100 S Ct 278, 444 U S 933, 62 L.Ed 2d 
191 

NJ—In re Buehrer, 236 A.2d 592, 50 NJ. 501—State 
v. Hampton, 294 A 2d 23, 61 NJ 250 
N Y —People v Muka, 421 N Y.S 2d 438, 72 A.D 2d 
649 

Ohio—State v Moncnef, 431 NE2d 336, 69 Ohio 
App 2d 51, 23 0 0 3d 61 

Okl —Allen v Raines, Cr, 360 P.2d 949—Jenkins v 
State, Cr., 508 P 2d 660—Isom v State, Cr, 646 
P 2d 1288 

Or —Gortmaker v Seaton, 450 P 2d 547, 252 Or 440 
S C— Simmons v State, 215 S E 2d 883, 264 S G 417 
Wash—State v Thornton, 514 P2d 179, 9 Wash,App 
699 

Wis—City of Janesville v Wiskia, 293 N W2d 522, 97 
Wis 2d 473 

State v Copemng, App, 309 N W.2d 850, 103 
Wis 2d 564 

Several offenses growing out of same transac¬ 
tion 

(2) Other matters. 

US—US v Burkett, CA.Cal, 612 F.2d 449, cert 
den 100 S.Q 2985, 447 U S. 905, 64 L Ed.2d 853 
Ark -Caton v. State, 479 S W 2d 537, 252 Ark 420 
Ind— Dembowski v State, 240 NE2d 815, 251 Ind 
250 

La— State v. Juluke, 374 So.2d 1259. 

Mich—People ex rel Leonard v Papp, 194 NW2d 
693, 386 Mich. 672. 

People v, Avery, 321 N.W 2d 779, 115 Mich 
App 699 

Mo —State v Russell, App, 629 S W 2d 555 
NY—People v Bar-Noy, 410 NYS2d 967, 97 
Misc 2d 152 

Okl —King v State, Cr., 357 P 2d 230. 

Vt—State v Angelucci, 405 A 2d 33, 137 Vt. 272. 
Wash —State v Mitchell, 631 P.2d 1043, 30 Wash.App 
49 

If one act is a crime under two or more statutes, 
etc. 

Mich—People v. Graves, 188 N.W.2d 87, 31 Mich. 
App 635 

No duty to disclose other pending investigations 
US—US v Gdb, 175 F.Supp. 267, affd, CA, 269 
F2d 675, cert den. 80 S.Ct 66, 361 US. 822, 4 
L Ed.2d 66. 

Inherent power 

Cal —Menveg v. Municipal Court of Los Angeles Judi¬ 
cial Dist, 38 Cal Rptr 232, 226 C.A2d 569 
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Prosecution of offenses in single prosecution 
Ill—People v Pohl, 197 NE2d 759, 47 III App 2d 
232—People v Jackson, 271 NE2d 673, 132 III. 
App 2d 1059 

Relevant practical factors 
Colo—People v Stinson, App, 632 P.2d 631 
NJ—State v States, 208 A.2d 633, 44 NJ 285 
Overlap of statutes 

US—US V Carpenter, CATex, 611 F2d 113, cert 
den 100 SCt 3013, 447 US 922, 65 LEd2d 
1114. 

Anz—State v Parker, App, 624 P2d 304, 128 Anz. 
107, affd., in part, vac, in part on oth grds., 624 
P 2d 294, 128 Anz. 97. 

Colo—People v Westrum, 624 F2d 1302—People v 
Wellington, 633 P.2d 1390 

Conn—State v Chetcuti, 377 A-2d 263, 173 Conn 165. 
Hawaii—States v. Modica, 567 P.2d 420, 58 Haw, 249 
III—People v Rarkenlau, 434 N.R2d 856, 61 IlLDec 
501, 105 111 App 3d 785. 

Mich—People v. Evans, 287 NW2d 608, 94 Mich 
App 4 

N J.—State v States, 208 A 2d 633, 44 N.J. 285 
NM.—State v. Reams,, 648 P 2d 1185, 98 NM. 372, 
affd in part, revd. app,, m part on oth grds 647 
P 2d 417, 98 N.M. 215 

NY-People v Santorelli, 408 NYS.2d 893, 95 
Misc 2d 886 

Utah—State v Clark, 632 P.2d 841 

Penalties 

Cam —State v. Nardim, 445 A.2d 304, 187 Conn. 109. 
Ill.—People v. Graham, 323 NE.2d 441, 25 IIl.App 3d 
853 

Misdemeanor or felony 

Cal —Malone v Superior Court for Sacramento Coun¬ 
ty, 120 Cal Rptr. 851, 47 C.A.3d 313. 

Fla —State v. Copher, App, 395 So 2d 635 
Mich,—People v Ditto, 313 N.W.2d 177, 110 Mich. 
App. 654 

Minn—Scinocca v St Louis County Bd of Com’rs, 
281 N.W.2d 659 

N Y.—People v Fulcher, 411 N.Y.S 2d 167, 97 Misc.2d 
239. 

Broad discretion 

U.S—US V. Halt CAWash, 559 F2d 1160, cert 
den. 98 Sa 1523, 435 US 942, 55 L.Ed.2d 539. 
Colo—People v. Gallegos, 644 P.2d 920. 

Conn.—State v. Chetcuti, 377 A 2d 263, 173 Conn. 165. 
Idaho-State v Horn, 610 P.2d 551, 101 Idaho 192. 
Mich.—People v Sweanngton, 269 N.W.2d 467, 84 
Mich.App. 372. 

Minn.-State v F. C R., 276 N W 2d 636. 

N.H.—State v. Goodwin, 351 A 2d 59, 116 N.H. 37. 
N Y.—People v. EH Falco, 377 N.R2d 732, 44 N Y.2d 
482, 406 N.Y.S2d 279. 

N.C— State v Spicer, 261 S.E.2d 893, 299 NC. 309 
Wis—Sears v. State, 287 N.W.2d 785, 94 Wis.2d 128 
Not subject to supervision by court 
D.C —Jackson v U S, App., 357 A.2d 409 
Or—State v Clark, 630 P2d 810, 291 Or 231, cert 
den 102 SCt 640, 454 US 1084, 70 L Ed 2d 619. 
Initial charge may be reevaluated 
U.S —U S. v Brookher,, C A.Cal, 685 F.2d 1208, cert 
den. 103 SCt 1194, 1195, three cases, 459 US 
1206, 75 L Ed 2d 439 

Mo —State v Rogers, App., 674 S W 2d 608 
6.10. US—US. v Crisona, D.C NY, 440 F.Supp. 
24 

Anz.—State v Williams, 587 P2d 1177, 120 Ariz. 600 
Cal—People v Carr, 248 P.2d 977, 113 Cal App 2d 
783—People v Municipal Court for Ventura Judi¬ 
cial Dm. of Ventura County, 103 Cal Rptr. 645,27 
C A.3d 193, 66 A L R.3d 717—Wffliams v. Superi¬ 
or Court for San Mateo County, 106 Cal.Rptr 89, 
30 C A.3d 8. 

DC—Newman v. U.S., CA, 382 F.2d 479, 127 U.S. 
App.D G 263. 

IU.—People v. Lewis, 386 N.E.2d 910, 25 IB Dec 436, 
73 III App 3d 361 
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§14(1) DISTRICT AND 
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La—Stoic v Collins, 138 So,2d 546, 242 La 704, cert 
den S3 S Ct. 74, 371 U S 843, 9 L Ed 2d 79—Su'e 
v Akssi, 247 So 2d 858, 258 La 753 
Pier I Imports, Inc v Pitcher, App. 270 So 2d 
228, cert den, Sup, 2* T 2 So 2d 696—-State ex re! 
Long v Hughes, App, 315 So 2d 81 
Mo.—State v Egan, 272 SW2d 719—State v Smith 
422 SW.2d 50, cen den 89 SO 150, 393 US 
895, 21 L.Ed2d 176 

N Y.—People v Henzey, 263 N Y 5.2d 678, 24 A D 2d 
764 

People v Lofton, 366 N Y S 2d 769, 81 Misc 2d 
572, 

Okl—Jones v State, Cr., 341 P2d 616 
Pa—Com v Williamson, 444 A.2d 669, 298 Pa.Super 
81. 

Broad discretion 

Ind—Spalding v State, 330 NE.2d 774, 165 Ind App 
64 

7. US—U.S v DeLeon, C.ATex, 641 F2d 330 

Wall v Coleman, DCGa, 393 FSupp 826 
Conn.—State v Anonymous, 420 A.2d 910, 36 Conn 
Sup. 338 

La.—State v. Collins, 138 So 2d 546, 242 La 704, cert 
den. 83 SCt 74, 371 US 843, 9 LEd2d 79 
N.Y —People v Marcus, 394 N.Y S 2d 530, 90 Misc 2d 
243. 

8. Cal.—People v, Goodspccd, 99 CalRptr 696, 22 

CA.3d 690. 

La.—State v Collms, 138 So 2d 546, 242 La 704, cert 
den. 83 S.Q 74, 371 US 843, 9 LEd2d 79 
Mich—People v Morgan, 271 NW2d 233, 85 Mich 
App 353. 

N Y.—People v Heredia, 367 N Y S 2d 925, 81 Misc 2d 
777 

Invoking jurisdiction 

Me—State v Goodwin, 414 A 2d 894 

U. Tex.—DeRusse v State, Cr.App, 579 S W 2d 224 

page 673 

14, US.—Spillman v U.S, CA.Anz., 413 F2d 527, 
cert den. 90 SCt 265, 396 U S 930, 24 L Ed 2d 
228—'Tyler v. Witkowski, C A Ill, 511 F2d 449— 
Nazano Nieves v. Delgado, C A. Puerto Rico, 514 
F.2d 413. 

D.C.—U.S v Shaw, App, 226 A.2d 366 
Idaho-State v Wilbanks, 509 P.2d 331, 95 Idaho 346 
Iowa—State v. Bastedo, HI N.W 2d 255, 253 Iowa 103 
Mo—State v. Smith, 422 S W.2d 50, cert, den 89 SCt 
150, 393 U.S 895, 21 L.Ed2d 176 
N.Y.—People v. Bryant, 398 N.Y.S2d 216, 91 Misc 2d 
467 

Ohio—State v Rice, 235 N.E.2d 732, 14 Ohio App 2d 

20 . 

OkL—Gowkr v State, Cr.App, 589 P.2d 682 
Power to determine time of trial see Criminal Law 
§ 466. 

Trying Indictment before complaint 

NJ.—State v. Josephs, 191 A 2d 775,79 NJLSuper 411 

Publicity 

U.S.-U.S v. Garrison, D.C.La., 353 FSupp. 306 
Duty may not be abrogated by acquiescence 
MtL—Babbitt v State,, 448 A.2d 930, 294 Md. 134 
143. U.S.—US. v. Hastings, DCArk, 447 FSupp 
534. 

Cal—Wdls v. Justice Court of Merced Judicial Dist, 5 
CalRptr. 204, 181 CJl 2d 221 
Colo.—People v Lichtenstein, 630 P 2d 70 
N.G—CJUS. died is State v. Funnage, 109 S.E 2d 563, 

568, 250 NC 616 

Vt.—State v. Mecier, 388 A-2d 435i 136 Vt 336. 

W.Va.—State ex rd. Skinner v. Dostert, 278 S.E.2d 624. 
Wk.—State v. Braunsdorf, 297 N.W.2d 808, 98 Wis 2d 

569. 

ProeecntioBs under Selective Sendee Act 

U.S.—U.S. v. Neamand, C.A.Pa., 452 F.2d 25. 

15. IB.—CJS. cited ia People v. Pohl 197 N E.2d 
759, 764, 47 Ill. App 2d 232. 


Kar, —4dd.*-g*_r v State, 4Z* P 2d S71, 198 Kan 
228— Bru^ett \ State, 4~2 P 2c 206, 205 Kan 863, 
CC'Z cen 91 S Ct fj, 400 U S 1010. 27 L Ed 2d 
624 

N \ —People v Hawkins, 224 NYS2d 45", 33 
Wise 2d 521—Peoo’e v Eife. 222 N Y S 2d 220, 34 
Misc 2d 206— Peop:e . Bachetj, 447 N Y S 2d 
M", U2 Mi«2d 957 

Request for death sentence 

ash—State \ Kanistanajx, 414 P 2d ' T 84, 68 
Wasn 2d 652 

Discretion to waive penalty of death 
NJ—State % Ccnyers 275 A 2d ~2J, 58 NJ 123 
Stipulation held not within counsel’s compe¬ 
tence 

N Y —People v Mendez, 268 N E 2d 778, 28 N Y 2d 
94, 320 N Y S 2d 39, cert den 92 S Ct 237, 404 
US 911, 30 L Ed 2d 183 

Publicity action improper 

US—US v Cenlh, DC Fa., 428 FSupp 801, affd, 
C A, 558 F 2d 697, cert den 9S S Ct 507, 434 
U.S 966, 54 L Ed 2d 452 

N D —KFGO Radio, Inc v Rothe, 298 N W 2d 505 
Performance of tests 
Mo —V libs \ State, App, 630 S W 2d 229 
Elect not to retry on mistrial 
Me—State v Quint,, 448 A 2d 1353 

A district attorney carries the re¬ 
sponsibility and must set up a system 
whereby he knows of all the criminal 
prosecutions in his county and either 
appears therein in person 15 5 or by as¬ 
sistant , 15 10 or consents to the appear¬ 
ance on his behalf by other public offi¬ 
cers or private attorneys . 1515 While a 
district attorney need not appear in all 
prosecutions in inferior courts, he must 
appear in all prosecutions of indict¬ 
ments in higher courts . 1520 

15.5. NY—People \ Van Sickle, 192 NE2d 9, 13 
N Y 2d 61, 242 N Y S 2d 34 
15.10. N Y —People v Van Sickle, 192 N.E 2d 9, 13 
N Y 2d 61, 242 N Y S 2d 34 
Deputies and assistants generally see infra § 28(1) 
15.15. N Y —People v Van Sickle, 192 N E 2d 9, 13 
NY2d 61, 242 N YS2d 34 
Special prosecutors pmately employed see infra § 28(2) 
15.20. Probation revocation hearings 
NY—People v. Johnson, 485 NYS2d 965, 127 
Misc 2d 386 

16. D C —Dublin v U S, App , 388 A 2d 461 
Ind—Sharpe v State, 369 NE.2d 683, 174 Ind App 
652 

Kan —State v Byrd, 453 P,2d 22, 203 Kan 45—White 
> State, 455 P 2d 562, 203 Kan 687 
NM— State v Peters, 430 P2d 382, 78 NM 224 
Ohio—State ex rel Woodbury v Coller, 287 NE2d 
802, 31 Ohio St 2d 195, cert, den 93 SCt 2140, 
411 US 973, 36 1 Ed 696 

Acceptance of restitution unauthorized 
Okl —Heartsill v State, Cr, 341 P2d 625 
Assurance of no prosecution 
DC—US v Paiva, DC DC, 294 FSupp 742 
Knowledge of promises imputed to other staff 
members 

Mo —State v Summers, App, 506 S W.2d 67 

Agreement improper 

U S —In re Daley, C A HI, 549 F.2d 469, cert, den 98 
S Ct 110, 434 U S 829, 54 L Ed.2d 89 

19. Required to draft forms of indictment at 
request of grand jury 

U S —U S V Cox, C A Miss, 342 F 2d 167, cert, den 
85 SCt 1767, 381 US 935, 14 LEd.2d 700 


A prosecuting attorney need not ac¬ 
cept the legal conclusions of a magis¬ 
trate. 215 

21.5. Cal—People v Beagle, 99 CalRptr 313, 492 
P 2d 1, 6 C 3d 441 

24. U S —Mummau v Ranck, D C Pa, 531 F Supp 
402, affd., C A, 687 F2d 9 

Cal —Tnbulski v County of Los Angeles, 146 Cal Rptr 
229, 83 C.A 3d 828 

Fla—State v Jett, App, 358 So 2d 875 
Ind—Meyers v State, 364 NE2d 760, 266 Ind 513 
La —Plaquemines Parish Commission Council v Perez, 
379 So 2d 1373 

Md—In re Special Investigation, 443 A 2d 120, 293 
Md 304 

N Y —People v Edwards, 189 N Y S 2d 39, 19 Misc 2d 
412—People ex rel Luetje v Ketcham, 257 N Y 
S 2d 681, 45 Misc 2d 802 

Okl —Martin v Pittsburg County Dist Court, Cr, 450 
P 2d 854—Misek v State, Cr, 450 P 2d 856 
Pa.—Com v Vanderkraats, 10 Chest 332 
Refusal to stipulate to taking of lie detector test 
Anz—State v Boodry, 394 P2d 196, 96 Anz 259, 
cert den 85 SCt. 448, 379 US 949, 13 L Ed 2d 
546 

Obtaining presence of accused in court 
U S —U S v Laub Baking Co , D C Ohio, 283 F Supp 
217 

Okl —Fryar v Oklahoma County, Cr., 450 P 2d 907— 
Thompson v State, Cr, 450 P 2d 908—Ferguson v 
Oklahoma Judicial Dist 6, Stephens County, Cr, 
450 P 2d 909—Teagle v State, Cr, 450 P 2d 911— 
Jones v Stephens County, Cr, 450 P 2d 912 

Issuance of subpoena improper 

Pa—In re Reyes, 387 A 2d 1011, 36 Pa.Cmwlth 318 

Police participation 

US—US v Hastings, DC Ark, 447 FSupp. 534 

No immunity for crimes committed in other 
counties 

Cal—People v Hy-Lond Enterprises, Inc, 155 Cal 
Rptr 880, 93 C A.3d 734. 

Scope of subpoena powers 
Fla—Able Builders Sanitation Co v State, App, 368 
So 2d 1340 

Md—In re Special Investigation No 185, 446 A 2d 
1151, 293 Md 652 

Introduction of evidence 

Mass—Com v Maltais,, 438 NE-2d 847, 387 Mass 
79 
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25. Accused’s trial brief 

US—US V Tadio, 223 F.2d 759, cert den 76 SCt 
119, 350 US. 874, 100 L.Ed. 772. 

28.5. N.M—State v Cruz, App, 484 P.2d 364, 82 
NM 522. 

Discretion and good faith 

US—US V Samango, C A Hawaii, 607 F2d 877 

Kan—Addington v State, 424 P2d 871, 198 Kan 228 

A prosecutor is entitled to exercise 
informed discretion regarding whether 
to seek the death penalty. 301 

30.1. III.—People v Games, 430 NE2d 1046. 58 
Ill Dec 795, 88 III 2d 342, cert den 102 SCt. 
2285, 456 U S 1001, 73 L Ed.2d 1295 
Ind—Williams v State, 430 NE.2d 759, app dism 103 
S O 33,459 U S 808, 74 L.Ed 2d 47, reh den 103 
S Ct 479, 459 U S. 1059, 74 L Ed 2d 626 

A prosecutor is not barred from con¬ 
sidering the wishes of the victim's fam¬ 
ily in determining whether to accept 
offered plea bargain in a case in which 
capital punishment is a possibility. 302 
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30.2. Ill —People v Mack, 473 N E 2d 880 85 Ill 
Dec 281, 105 III 2d 103 

31. U S—U S v Malcolm, C A N Y, 432 F2d 809 
Cal—Chadwick v Superior Court for Santa Barbara 
County, 164 Cal Rptr 864, 106 C A3d 108 
Conn—State v Moynahan, 325 A2d 199, 164 Conn 
560, cert den 94 SCt 291, 414 US 976, 38 
LEd 2d 219 

Ill—In re Guardianship of Angell, 167 N E2d 711, 26 
Ill App 2d 239, 82 A L R 2d 770 
Ind—State v Gillespie, App., 428 NR2d 1338 
Me—State v Reilly, 446 A 2d 1125 
Md — CJ.S. cited in Sinclair v State, 340 A 2d 359, 
369, 27 Md App 207, revd on oth grds and remd 
363 A 2d 468, 278 Md 243 
Mich.—People v Carmichael, 272 NW.2d 667, 86 
Mich App 418 

Mo—State v. McIntosh, 333 SW.2d 51 
N.M —Maldonado v State, 604 P 2d 363, 93 N M 670 
NY—People v. Krstovich, 338 NYS2d 132, 72 
Mi$c.2d 90 

S.D—State v Basham, 170 NW2d 238, 84 SD 250 
Vt—In re J S, 436 A 2d 772, 140 Vt 230 
Wash.—State v Huson, 440 P.2d 192, 73 Wash 2d 660, 
cert, den 89 S Ct. 886, 393 U.S 1096, 21 L Ed 2d 
787. 

Protection of innocent 

(2) Or—State v Wilson, 369 P.2d 739, 230 Or 251 
Pa.—Com. v Miller, 422 A.2d 525, 281 Pa Super. 392 

Just convictions 

U.S —U.S. V Sober, CAPa., 281 F2d 244, cert den 
81 SCt. 167, 364 U.S 879, 5 LEd.2d 101 
Me—State v. Conner, 434 A.2d 509 
N J —Keuper v. Wilson, 268 A 2d 760, 111 N J Super 
502. 

Judicial control 

US—US v Niedelman, D.C.N.Y., 356 FSupp 979 
Colo—Coldey v People, 449 P.2d 824, 168 Colo 52 
La.—Plaquemines Parish Commission Council v. Perez, 
379 So 2d 1373 

Mich.—People v. Potts, 207 N W.2d 170, 45 Mich App 
584 

May not advise witness not to talk to defense 
counsel 

Pa.—Lewis v Court of Common Pleas of Lebanon 
County, 260 A 2d 184, 436 Pa. 296 

Political and racial factors not to be considered 

NY.—People v. Smith, 331 NY.S2d 81, 69 Misc.2d 
746. 

Doty to seek justice 

U.S.-US V. Kelly, DCMass., 543 F.Supp 1303, op 
supp. 550 F.Supp 901 

Md.—Powell v State, 299 A 2d 454, 16 Md App. 685 

No misconduct 

U.S.—U.S. v. Pfingst, C.A N Y, 477 F.2d 177, cert 
den 93 S Ct. 2779, 412 U S. 941, 37 L Ed 2d 400 
Miss.—Culberson v State, 379 So.2d 499, cert den 101 
S Ct. 406, 449 U S 986, 66 L Ed 2d 250, reh den 
101 S.Ct. 903, 449 US 1103, 66 LEd 2d 831 

Conflict of interest improper 

Pa—Com v. Dunlap, 335 A.2d 364, 233 Pa.Super 38. 
SC.—State v Capps, 275 SE2d 872, 276 SC. 59 
Intelligently and impartially 
Pa.—Com v. Wiggins, 361 A 2d 750, 239 Pa.Super 
256. 

Public statements 

U S —U.S. v Coast of Maine Lobster Co, Inc, C.A 
Me., 538 F.2d 899 

Unprofessional conduct 

Mass.—Com. v St. Pierre, 387 N.R2d 1135, 377 Mass 
650 

N.Y.—People v. Roseman, 433 N.Y.SJld 174, 78 
A.D.2d 878 

32. U.S.—MacDonald v Musick, C.A.Cal., 425 F2d 
373. cert den 91 SCt. 54, 400 U.S. 852, 27 
L Ed.2d 90. 


Moore v Gladden, DC Or, 275 FSupp 703, 
app dism, C A , 404 F.2d 936, cert den 89 S Ct 
459, 393 US 985, 21 LEd 2d 446—Pollard v. 
Roberts, D CArk., 283 FSupp 248, affd 89 SCt. 
47, 393 US 14, 21 LEd 2d 14 
Cal —Reaves v Superior Court for San Joaquin County, 
99 Cal Rptr 156, 22 C A 3d 587 
Colo—DeLuzio v People, 494 P 2d 589, 177 Colo 389 
Ill—People v Lewis, 386 N E.2d 910, 25 Ill.Dec 436, 
73 Ill App 3d 361 

Ind—Palmer v State, 288 NE2d 739, 153 Ind App 
648 

Mich—People v Evans, 287 N W 2d 608, 94 Mich 
App 4 

NY—People v Krstovich, 338 NYS2d 132, 72 
Misc.2d 90 

District attorney is not obliged to advise person 
under investigation or his counsel of any¬ 
thing 

US—Matter of Austin, D.CNY, 483 FSupp 334 
NY—People v Grossman, 230 NYS2d 852, 35 
Mi$c2d 488 

33. NY—People v Lofton, 366 NY.S2d 769, 81 
Misc 2d 572 

§ 14(2).-After Judgment 
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35.65. N Y —People v Sinclair. 283 N Y.S.2d 974, 28 
AD2d 183 

Representation of state where probation viola¬ 
tion 

Fla—Carwise v State, App 5 Dist, 449 So.2d 943 

36.5. Duty to intervene against summary pun¬ 
ishment by police officers 

US—Wilkinson v. Ellis, DC Pa, 484 FSupp. 1072 
37. Assurance of judicial clemency 
D.C —U S v Paiva, D.C., 294 F Supp. 742 

43.5. Pa.—Com v Peacock, 179 A 907, 118 Pa.Su- 
per 168 

Wis—State ex rel Zebel v Municipal Court of Milwau¬ 
kee County, 190 N.W 121, 179 Wis 195, reh den 
191 N W 565, 179 Wis 195. 

44. NY.—People v. Ward, 323 NYS2d 316, 37 
AD 2d 374 

45. Held not entitled to writ of error 

Colo —People v Hernandez, 395 P.2d 733, 155 Colo 
519 

47. NC—State v. Hams, 180 SE2d 29, 10 N.C 
App 553, app after remand 183 SE,2d 864, 12 
N C App 576. 
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51. Ky—Asher v Mills, 421 S W.2d 78. 

53. NY—People v. Houston, 297 NYS2d 349, 31 
A D 2d 777—People v. Holcombe, 311 N Y S.2d 
796, 34 AD 2d 728—People v Ceno, 312 N.Y 
S 2d 596, 34 A.D.2d 1095. 

§ 15(1). -Civil Actions and Pro¬ 

ceedings 

53.50. Anz,—Cochise County ex reL Riley v. Good, 
453 P.2d 544, 9 Anz.App. 448. 

Cal —Safer v. Superior Court erf 1 Ventura County, 124 
Cal Rptr. 174, 540 P.2d 14, 15 C3d 230 
La.—Franks v. Mercer, App., 401 So 2d 470. 

Mmn —St. George v St. George, 304 N.W 2d 640 
Tex —Derrick v. County Bd of Ed. of Donley County, 
Civ.App., 374 S W 2d 259, err dism —Texas Dept 
of Public Safety v. Hicks, Civ.App., 439 SW2d 
894 

Representative of judge and county 

Anz—Fenton v. Howard, 575 P2d 318. 118 Anz 119 
Wash.—Neal v. Wallace, 550 P.2d 539, 15 WashApp. 
506 

54. NM.—Smith v. Martmez, 631 P.2d 1308, 96 
N M. 440 
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Wash—Fisher v Clem, 607 P2d 326, 25 WashApp 
303 

WVa—State ex rel. Robinson v. Michael, 276 SE2d 
812 

Wyo —School Dist No 9, Fremont County v. District 
Boundary Bd In and For Fremont County, 351 
P.2d 106 

Conflict of interest not shown 
NY—People v Schiraldi, 400 NYS2d 472, 93 
Misc 2d 343 

55. Tex—Smith v State, 328 SW2d 294, 160 Tex. 
256 

56. Tex—Ward County v King, Civ App, 454 
SW.2d 239, err dism. 
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57. Anz.—Cochise County ex rel. Riley v Good, 453 
P 2d 544, 9 AnzApp 448 

Authority under resolution 
Neb —Lincoln County v Evans, 173 N W 2d 365, 185 
Neb 19 

59. Ark —Goodwin v State ex rel. Whittington, 360 
SW2d 490, 235 Ark 457 

Idaho—State ex rel Haman v Fox, 594 P 2d 1093, 100 
Idaho 140 

63. Stipulation 
(3) Express authonty required 
Neb—State ex rel, Goodsell v Tunnicliff, 98 NW.2d 
710, 169 Neb 128 
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66.5. Kan.—Wheeler v Wheeler, 414 P2d 1, 196 
Kan 697. 

67. Release of debt 

III—In re Moyer’s Estate, 267 NE2d 713, 132 HI. 
App 2d 915. 

713. U.S—US. v Daniel, Urbahn, Seelye and Full¬ 
er, DC Ill, 357 F.Supp. 853 

A United States attorney has been 
held without authority to bind the 
government in financial matters or to 
dispose of government property. 735 

73.5. US—US. v Fallbrook Public Utility Dist, 
DC Cal., 165 FSupp. 806. 

He has been held without power to 
waive any conditions or limitations im¬ 
posed for suits against the United 
States. 7 ® 5 

78.5. U.S—City of New York v. McAllister Bros., 
Inc, D.C.N.Y., 177 F-Supp. 679, affdL, C.A., 278 
F2d 708. 
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80.5. U.S—U S v Gila River Pima-Mancopa Indian 
Community, C A Anz., 391 F 2d 53. 

Salt River Pima-Maricopa Indian Community v 
Arizona Sand & Rock Co, D C Anz., 353 F.Supp. 
1098 

N.D—Lyngstad v. Roy, 111 NW2d 699 

§ 15(2).-On Review 

82.5. Tex—Ward County v, Lee Moor Contracting 
Co., Civ.App., 319 S.W2d 398 

§ 16. Liabilities for Official Acts, 
Negligence, or Misconduct 

Library References 
Modern Legal Forms Ch. 16, 
Bonds. 

page 680 

87.50. U.S.—Imbler v. Pachtman, Cal, 96 S.Ct 984, 
424 U.S. 409, 47 LEd.2d 128. 

Ga—Pams v. Slaton, 205 S.E.2d 67, 131 GaApp 92. 
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Page 680 

Iowa—Blanton v. Bamck, 258 N W 2d 306 
N Y —Carpenter v Cits of Rochester, 324 N Y S 2c 
591, 67 Mac,2d 832, affd 335 N Y S 2d 255 
Ohio—Bertram v Richards, 358 N E 2d 13^2, 49 Or..o 
App2d 3, 3 00 3d 89 
Pa.—Hardy v Kirchner, 59 Lanc.Rev 85 
Wash— Lovendge v Schillberg, 56! P2d 110' T 
Wash.App. % 

Purpose 

Ind —Foster v New, App., 407 N E 2d 271 
N Y —Broughton v City of New York, 398 N Y S 2d 
397, 91 Misc 2d 543, app. dism , Sap, 408 V Y 
S.2d 186, 95 Misc.2d 807 

N.C—Mazzucco \ North Carolina Bd. of Medi^u 
Examiners, 228 S E2d 529, 31 NC App 47. cert 
den., 230 S.E2d 676, 31 NCApp 47 

Rationale 

U S—Fern v Ackerman, Pa, 100 S Ct 402, 444 U S 
193, 62 L.Ed.2d 355, on remand 411 A 2d 213,488 
Pa. 113 

Carlsberg v Gatzelc, D.CCal, 442 FSupp 813 

Tune of determination 

Wis.—Riedy V Speny, 265 N W 2d 475, 83 W IS 2d 158 

Good faith 

U.S.—Wilson v, Winstead, D C Tenn, 470 F.Supp 263 

88. U.S —Beard v Udall, C A Anz., 648 F 2d 1264— 
Johnson v Granholm. C A Mich , 662 F 2d 449, 
cert, den 102 SQ. 2933, 457 US 1120, 73 
LE&2d 1332. 

Golden v Smith. DC Or., 324 FSupp 727— 
Ames v. Vavreck, DCMuut, 356 FSupp 931— 
Smallwood v U.S, D.C^fo, 358 FSupp 398, 
affd., CA, 486 F2d 1407—Zera v. Tepper, DC 
Vt., 358 F Supp. 963—Williams v HaJpenn, D C 
N.Y., 360 FSupp. 554 

Colo.—McDonald v Lakewood Country Club, 461 P 2d 
437, 170 Colo 355 

D.C.—Dellums v Powell, C.A. 660 F2d 802, 212 
USAppDC 403 

Iowa—Burr v City of Cedar Rapids, 286 N W 2d 393 
Mich.—Blass v Williams, 166 NW2d 520, 15 Mich 
App. 228. 

Mont —State cx rel Dept, of Justice v District Court of 
Eighth Judicial Dist. In and For Cascade Countv, 
560 P 2d 1328, 172 Mont 88—Stickney v State, 
County of Missoula, 636 P 2d 860, 195 Mont 415 
Neb—Koepf v. York County, 251 N.W2d 866, 198 
Neb 67, 90 AL.R.3d 1205 

N.M.—Torres v Glasgow, App., 456 P.2d 886, 80 N M 
412. 

N Y —Carpenter v. City of Rochester, 324 N Y S 2d 
591, 67 Misc 2d 832, affd 335 N.Y.S2d 255, 39 
A.D.2d 1015 

Ohio—Bertram v. Richards, 358 N.E.2d 1372, 49 Ohio 
App 2d 3, 3 0.0.3d 89 
Okl—Powell v. Seay, 553 P.2d 161. 

Pa.—Hardy v Kirchner, 59 Lane Rev. 85 
Wash—Credman v. Svenmng, 410 P.2d 606, 67 
Wash 2d 882. 

Errors In determination of law or fact 

(2) Other instances. 

U.S.—Lundbiade v Doyle, DCI1L, 376 FSupp 57 

Under civil right acts, etc. 

(I) Immunity from liability of district and prosecut¬ 
ing attorneys under the civil rights acts is discussed in 
CJS. Civil Rights § 139. 

liability not shown 

U.S—Simons v. O’Connor. D.CN.Y. 187 FSupp 702 
Iowa—Moser v. Blade Hawk County, 300 N W 2d 150 
Mere excess of jurisdiction 
Vt.—Potidor v. Mahady, 287 A 2d 841, 130 Vt 173 

Exercise of discretion 

U.S.—Fleetwood v. Thompson, DC.IU., 358 FSupp 
310 

lad.—Foster v Pearcy, 387 N.E.2d 446, 270 Ind. 533, 
cert, den 100 SO. 1646,445 U.S. 960, 64 L.Ed2d 
235 


Immune if activities are within outer perimeters 
of duties 

L S —Bonos v Beamer, D C Ind , 399 F Supp 999 
DC—Gra> v Bell, DC. 542 FSupp 927, affd CA., 
712 F 2c 490, 229 U S App D G 176, cert den 104 
SCt 1593, 465 US 1100, 80 L Ed 2d 125, 
Immunity extends to staff 
Ind—Foster % Peare\, 387 NE2d 446, 270 Ind 533 
Cert den 100 SCt 1646, 445 U.S 960,64LEd2d 
235 

Okl —Powell v Sea>, 560 P.2d 555 
Qualified immunity when acting as investigator 
US—J D Pflaumer, Inc v US Dept of Justice, 
D C Pa , 450 F.Supp 1125 
Ala —Jones v Benton, 373 So 2d 307 
\ Y —Cunningham v State, 422 N Y S 2d 497, 71 
A D 2d 181 

89. US—Madison % Gerstem, CAFla., 440 F2d 

338 

Neo —Koch v Grtmminger, 223 N W 2d 833, 192 Neb 
706, 79 A L.R 3d 874 

N Y —Zimmerman v City of New York, 276 N Y S.2d 
711, 52 Misc 2d 797 
Evil motives 
(2) Other statements 

Pa —Zeger v Harrison, 25 D & C 2d 60 
Federal prosecutor absolutely immune 
U S —Flood v Hamngton, C A Cal, 532 F 2d 1248 
At common law 

S Y —Broughton v City of New York, 398 N.Y S 2d 
397, 91 Misc.2d 543, app. dism. Sup, 408 NY 
S 2d 186, 95 Misc 2d 807 
Liability for deputy not shown 
Ind—Foster v Pearcy, 387 N E2d 446, 270, Ind 533. 
Cert den lOOSCt 1646,445 US 960,64LEd2d 
235 
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90. U S —Link v Greyhound Corp., D C Mich, 288 
FSupp 898—King v Rouse, DCVa., 316 
FSupp 1039—Burak v Sprague, DCPa., 335 
FSupp 347—Muhammed v Coburn, DC.NJ, 
535 FSupp 736 

Cal—Lipman v Brisbane Elementary School Dist, 11 
Cal Rptr 97, 359 P 2d 465, 55 C 2d 224 
Colo —McDonald v Lakewood Country Club, 461 P 2d 
437, 170 Colo 355 

DC—Apton v Wilson, CA, 506 F2d 83, 165 US 
App DC 22 

Ga.—Williams v Dykes, 317 S.E2d 661, 170 Ga.App 
665 

Kan—Sampson v Rumsey, 563 P.2d 506, 1 Kan 
App 2d 191. 

La.—Hall v City of New Orleans, App, 385 So 2d 
1253, writ ref, Sup, 393 So 2d 739 
N M —Candelaria v Robinson, App, 606 P 2d 196, 93 
N M. 786 

NY.—Hill v Gold, 362 N.Y.S2d 328, 79 Misc 2d 
1055 

N C—State ex rel Jacobs v, Sherard, 243 S.E.2d 184, 
36 NCApp 60, cert den., 246 SE.2d 12, 295 
NC 466 

Vt.—Pohdor v. Mahady, 287 A.2d 841, 130 Vt 173 
Wis —Riedy v Sperry, 265 N.W 2d 475, 83 Wis.2d 158 
Absolute immunity 

US—White V Bloom, CA-Mo., 621 F2d 276, cert 
den 101 S Ct 533, 449 U.S 995, 66 L Ed.2d 292 
and 101 S Ct. 882, 449 U S 1089, 66 L Ed 2d 816, 
App after remand 649 F.2d 560, on remand D.C, 
579 FSupp 1045—McMillian v. City of Rockmart, 
C AGa., 653 F.2d 907 

D C —Gray v Bell, D C., 542 F Supp 927, affd C A., 
712 F 2d 490, 229 U.S App D.C 176, cert, den 104 
SCt 1593, 465 US 1100, 80 LEd 2d 125 
Fla —Berry v State, App., 400 So.2d 80. 

Ind—Foster v Pearcy, 387 N.E^d 446, 270 Ind. 533 
Cert den 100 S Ct 1646,445 U S 960, 64 L.Ed 2d 
235 

Kan.—Knight v Neodesha, Kan, Police Dept, 620 
P.2d 837, 5 Kan.App 2d 472. 


Me—Ingraham v University of Maine at Orono, 441 
A 2d 691 

Minn—Brown v Dayton Hudson Corp., 314 NW2d 
210 

N Y —-Whitmore v. City of New York, 436 N.Y S 2d 
323, 80 A D 2d 638 

NC—State ex rel Jacobs v Sherard, 243 SE2d 184, 
36 NCApp 60, cert den, 246 SE2d 12, 295 
NC 466 

91* US—Wilkinson v Ellis, DCPa, 484 FSupp. 
1072 

N J —Cashen v Spann, 334 A 2d 8, 66 N J 541, cert 
den 96 S Ct 48, 423 US 829, 46 L Ed2d 46, on 
remand 364 A 2d 21, 143 N J. 560, affd. 376 A 2d 
186, 150 N J Super 500, revd on oth grds 389 
A 2d 969, 77 N J 138 

91.5. Liability for unlawful arrest 

U s —Weathers v Ebert, C A.Va , 505 F 2d 514, cert 
den 96 S Ct 1480, 424 U.S. 975, 47 L Ed 2d 745 

92. U S —Elsberry v Haynes, D C Okl, 256 F Supp 
735 

93. US—Bauere v Heisel, CANJ, 361 F2d 581, 
cert den 87 S a 1367, 386 U.S 1021, 18LEd.2d 
457 

Lusk v Hanrahan, DC Ill, 244 F.Supp 539 
Beyond ethical conduct 

Ind —Foster v Pearcy, 387 N E 2d 446, 270 Ind 533, 
cert, den 100 S Ct 1646, 445 U S 960, 64 L Ed.2d 
235 

94. U S —Beard v Udall, C A. Anz., 648 F Supp 341 
—Lmk v Greyhound Corp , D CMich, 288 
F.Supp 898—Brown v. Charles, D.C Wis, 309 
FSupp. 817—Haaf v Grams, DC Minn, 355 
FSupp 542 

US v Andreadis, DCNY, 234 F.2d 1264 
Cal —Lipman v Brisbane Elementary School Dist, 11 
Cal Rptr. 97, 359 P 2d 465, 55 C 2d 224 
DC—Dellums v Powell, CA, 660 F2d 802, 212 
U S App.D.C 403 

Iowa—Blanton v. Bamck, 258 N.W.2d 306 
Ky —Dugger v. Off 2nd, Inc, App, 612 S.W.2d 756 
La.—CJ.S. cited in Foster v. Powdnll, 463 So 2d 891, 
893. 

Cner ‘v City of New Orleans, App, 365 So 2d 
35 

Or—In re Rook, 556 P.2d 1351, 276 Or. 695 
Vt—Pohdor v Mahady, 287 A.2d 841, 130 Vt 173— 
Levmsky v. Diamond, 442 A 2d 1277, 140 Vt. 595 
Wash —State v. Cameron, 633 P 2d 901, 30 Wash App 
229. 

Question of fact 

U S —Haaf v. Grams, D.GMinn , 355 F Supp 542 
Conduct imputed to district attorney 
N Y —People v Churba, 353 N.Y S.2d 130, 76 Misc 2d 
1028 

Libel 

Ind—Foster v New, App, 407 N.E2d 271. 

94.5. U S —Madison v Purdy, C A.Fla., 410 F 2d 99, 
app. after remand 440 F.2d 338 

Rousselle v. Perez, D.C La, 293 FSupp. 298. 
NY—Broughton v City of New York, 398 N.Y S 2d 
397, 91 Misc.2d 543, app dism. Sup, 408 NY. 
S 2d 186, 95 Misc.2d 807. 

Tenn — 1 Willett v Ford, App, 603 S W 2d 143- 
Police investigative action 
US—Jacobson v Rose, CANev., 592 F2d 515, cert 
den. 99 S a 2861, 442 U.S. 930, 61 L Ed 2d 298. 
Minn —Ames v Vavreck, D.C Minn., 356 FSupp 931. 
N Y —Drake v City of Rochester, 408 N.Y.S 2d 847, 
96 Misc 2d 86. 

Defense of good faith and reasonable probabili¬ 
ty 

US—Moms V. Danna, D.CMmn., 411 FSupp. 1300, 
affd., C A, 547 F 2d 436. 

Minn —Ames v. Vavreck, D C.Mmn, 356 F Supp 931. 

Tort liability 

Hawaii—Orso v City and County of Honolulu, 534 
P.2d 489, 56 Haw. 241 
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DISTRICT AND PROSECUTING ATTORNEYS § 22 


N M — Candelaria v. Robinson, App, 606 P 2d 196 93 
NM 786 ' 

Abuse of process 

NY—Cunningham v State, 431 NYS2d 178, 77 
A-D 2d 759, mod on oth grds, 422 N E 2d 821 
53 N Y 2d 851, 440 N Y S 2d 176 

False, inflammatory public state¬ 
ments are not within the prosecutorial 
function and hence such allegations 
might strip the prosecutor of absolute 
immunity in an appropriate case. 9410 

94.10. U.S—Waller v Butkovich, DCNC, 584 
FSupp 909 
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95. U.S —Marty’s Adult World of New Britain, Inc 
v Guida, D C Conn., 453 F.Supp 810 

N.Y—Broughton v City of New York, 398 N Y S 2d 
397, 91 Misc2d 543, app dism 408 N Y S 2d 186, 

95 Misc 2d 807 

96. US—Robichaud v Ronan, CAAnz., 351 F2d 
533. 

Friedman v Younger, DC Cal, 282 FSupp 
710. 

NJ —Cashen v. Spann, 334 A.2d 8, 66 N J 541, cert 
den 96 S.Ct 48, 423 U S 829, 46 L.Ed 2d 46, on 
remand 364 A.2d 21, 143 NJ Super 560, affd 376 
A 2d 186, 150 NJ Super. 500, revd on oth grds. 

389 A.2d 969, 77 NJ. 138 

N.Y.—:Drake v. City of Rochester, 408 N Y S 2d 847, 

96 Misc.2d 86 

97.5. Excess compensation 

(2) Other instances 

Ga—Gwinnett County v. Archer, 118 SE2d 97, 102 
Ga.App 813 

Ky —Fannin v. Davis, 423 S W.2d 235 

3.5. US—Madison v Gerstem, CAFla, 440 F2d 
338 

C M. Clark Ins Agency, Inc v Reed, D C Tex, 

390 FSupp. 1056 

Alaska—Davis v Superior Court, 580 P 2d 1176 
State’s attorney responsible for professional 
acts of assistants 

Ill—People v. Dread, 327 N.E2d 175, 27 HI App 3d 
106. 

N.Y.—Drake v. City of Rochester, 408 N.Y S 2d 847, 
96 Misc.2d 86 

liability imposed for mismanagement 

Alaska—Davis v. Superior Court, 580 P.2d 1176 

§ 17. Criminal Responsibility 

6. Pa.—McGinley v. Scott, 164 A.2d 424,401 Pa. 310 
Activities stupid and unreasonable not criminal 
N Y —People v. Mackell, 366 N.Y S 2d 173,47 A D.2d 

209, motion den. 335 NE.2d 863, 36 N Y.2d 964, 
373 N.Y S.2d 561, affd. 351 N E.2d 681,40 N Y.2d 
59, 386 N.Y.S 2d 37, motion den. 386 NYS.2d 
356, 53 A D.2d 880. 

Indictment sufficient 

N.Y.—People v. D’Arcy, 359 N Y S 2d 453, 79 Mise.2d 
113 

Evidence sufficient to sustain conviction 
Md.—Green v State, 337 A.2d 729, 25 Md.App 679 
Evidence insufficient to sustain convictions 
N Y —People v. Mackell, 366 N.Y S 2d 173, 47 A D 2d 
209, motion den. 335 N.R2d 863, 36 NY 2d 964, 
373 N Y.S.2d 561, affd. 351 N.R2d 684, 40 N Y 2d 
59, 386 N.Y.S.2d 37, motion den. 386 N.Y S 2d 
356, 53 A.D.2d 880. 

Reprimand warranted 

S.C.—Matter of Jolly, 239 S.E.2d 490, 269 SC 668 
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7. When offense commences 

(1) Or—State v. Langley, 323 P.2d 301, 214 Or 445, 
ro* H.n 70 srt 45 358 US. 826 . 3 LEd-2d 66. 


(2) Or —State v Langley, supra. 

(3) Or—State v Langley, supra. 

Knowledge of violation of law 

(1) Or —State v Langley, supra 

Indictment 

(1) Indictment charging failure to prosecute need not 
name any particular person whom prosecutor failed to 
prosecute. 

Or—State v Langley, 323 P.2d 301, 214 Or 445, cert 
den. 79 SCt 45, 358 US 826, 3 LEd 2d 66 

(2) Or —State v Langley, supra. 

Evidence held admissible 

(1) Or —State v Langley, 323 P 2d 301, 214 Or 445, 
cert den 79 SCt 45, 358 US 826, 3 L.Ed.2d 66 

(2) Or —State v Langley, supra 

(3) Or —State v Langley, supra 
Evidence held inadmissible 
Or —State v Langley, supra. 

Evidence held to sustain conviction 
Or —State v Langley, supra 
Instruction held properly refused 
Or —State v Langley, supra. 

Question for executive and people 

US—Pugach v Klein, DC NY, 193 FSupp 630. 

§ 19(1). In General 
Library References 
District and Prosecuting Attor¬ 
neys &=> 5 . 
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26. Iowa.—Norland v Worth County Compensation 
Bd.„ 323 NW2d 251 

N.Y.—Broome County v Board of Ed of Central 
School Dist No 1, Town of Vestal, 317 N.Y S 2d 
486, 65 Misc.2d 418 

Validity of statutes 

(4) N.Y.—Francis v Mulholland, 449 N Y.S.2d 848, 
113 Misc2d 821 

Salary for period of suspension 
Okl —Board of County Com’rs of Seminole County v. 
Hutchison, 400 P 2d 176 

27.5. Particular statutes construed 

(1) Statute providing minimum salary level 
NY—Harvey v Finnick,, 452 NY.S2d 941, 88 

A D.2d 40, affd 443 N.E.2d 908, 57 N.Y 2d 522, 
457 N Y.S 2d 434. 

(2) Violation of statute prohibiting private practice as 
not forfeiting salary 

Cal—Madera County v. Gendron, 31 CalRptr. 302, 
382 P.2d 342, 59 C.2d 798, 6 A.L.R 3d 555. 

(3) County attorney’s duty to foreclose tax sale certif¬ 
icates 

Neb —State ex rel. Nebraska State Bar Ass’n v. Holsch- 
er, 230 N.W.2d 75, 193 Neb. 729 

29. Fla.—Musleh v. Manon County, 200 So.2d 168 
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30. Fiscal court 

(2) Other matters 

Ky —Dennis v. Rich, 434 S.W.2d 632 

County attorney 

Ga.—Richmond County v. Pierce, 215 S E.2d 665, 234 
Ga 274. 

NY.—Broome County v Board of Ed. of Central 
School Dist No. I, Town of Vestal, 317 N.Y S 2d 
486, 65 Misc.2d 418. 

Compensation review 

Iowa—Norland v. Worth County Compensation Bd.„ 
323 N.W.2d 251. 

31. Pa.—Weaver v. Tracy, 436 A 2d 253, 62 Pa. 
Cmwlth. 271. 

35, Ky -Funk v. Milliken, 317 S.W.2d 499. 

36, Pa.—Com ex rel. Specter v Martin, 232 A.2d 
729, 426 Pa. 102. 


Page 700 

§ 19(2). -Criminal Prosecutions 

page 690 

56. Recovery by county of fees illegally re* 
ceived by county attorney 
Ky —Webster County v. Vaughn, 365 S.W.2d 109. 

62.5. Fees only for services performed 

Ky—Webster County v Vaughn, 365 S.W.2d 109. 

page 692 

95. Ill —People v NichoHs, 374 NE.2d 15 ID. 
Dec 759, 71 HL2d 166. 

In other jurisdictions the duty of 
prosecutor militates against making 
his compensation depend upon their ol> 
taming convictions. 98 5 

98.5. NJ—Bonnet v State, 357 A 2d 772, 141 NJ 
Super 177, affd 382 A 2d 1175, 155 NJ.Super. 
520 

§ 21. Expenses 

page 696 

51. County attorney 

N Y —Broome County v Board of Ed of Central 
School Dist No. 1, Town of Vestal, 317 N.Y.S 2d 
486, 65 Misc.2d 418 

53. Ark.—Munson v. Abbott, 602 SW.2d 649, 269 
Ark. 441. 

56. Ky.—Funk v. Milliken, 317 S.W2d 499. 

57. Ky—Funk v. Milliken, 317 S.W2d 499. 

58. Ky,—Funk v Milliken, 317 S W.2d 499. 

page 697 

60. Colo—Johns v Miller, 594 P2d 590, 42 Colo 
App 97. 

Ky.—Funk v. Milliken, 317 SW.2d 499 

61. Ky.—Funk v. Milliken. 317 S W.2d 499. 

A prosecuting attorney has been 
held entitled to other expenses. 61 - 5 

61.5. Expenditure for textbooks 
Ky.—Funk v MiUiken, 317 S W2d 499 
Does for attending state school 
Ky.—Funk v. Milliken, 317 SW.2d 499 

62. Ark—Munson v. Abbott, 602 SW.2d 649, 269 
Ark 441. 

§ 22. Additional Allowance and Ex¬ 
tra Compensation 

page 698 

68. N.Y—Bates v Steuben County, 448 N-Y.S.2d 
625, 113 Misc.2d 68. 

Change of compensation daring term of office 

(4) Other statement 

lad.—State ex rel Schuerman v. Ripley County Coun¬ 
cil, 395 N.E.2d 867, 182 IndApp 616. 

Me.—Paine v. State, 258 A.2d 266. 

Pa.—Ferguson v. Wagner, 403 A.2d 1314, 486 Pa. 93. 

Constitutional maximum 

lad—Loos v. Long, App, 416 N.E.2d 874. 

Ky.—Com. ex rel Hancock v Davis, 521 S.W 2d 823 

page 699 

76. Not entitled to hearing 
Colo-Johns v Miller, 594 P.2d 59a 42 Colo.App 97. 
79. Miss.—Sparkman v. Hinds County Welfare Dept, 
246 So.2d 558 

page 700 

82. Excess fines and forfeitures provision valid 

Ky—Com. ex rel Hancock v. Davis, 521 SW.2d 823 
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§ 25 DISTRICT AND PROSECUTING ATTORNEYS 

Page 700 


§ 25. -Allowance, and Payment 

or Collection 

page 703 

29. NY—Menoudakos v City of Nov York, 425 
N Y S 2d 860, 74 A.D2d S97 

§ 27. Definitions and Distinctions 
page 70 6 

6330. Ark.—Owen v State. 565 SW2d 607, 263 
Ark 493 

page 707 

65. Deputy attorney general not required to take oath 
as district attorney 

Pa—Com. v Wheder. 189 A 2d 291. 200 Pa.Super 
284 

§ 25(1). Deputies and Assistants in 
General 

Library References 

Criminal Law <£=>639(2, 4, 5); 
District and Prosecuting At¬ 
torneys <£=>3. 

6630. HI.—People ex rel. Barrett v Board of Com’rs 
of Cook County, 297 N.E.2d 307, 11 IllApp3d 
666 

Md.—Lykins v. State, 415 A.2d 1113, 288 Md. 71 
Miss.—Wilson v State, 234 So.2d 303 
NJ—State v. Travis, 308 A.2d 78, 125 NJSuper. 1, 
affd 336 A 2d 489, 133 NJ Super. 326 
Okl —State ex rri Blankenship v Atoka County, 456 
P.2d 537 

Statute construed 

HL-In re Mortimer, 358 N E.2d 92, 3 Ill Dec 92, 44 
IU App3d 249. 

Mont—State v Poocelet, 610 P.2d 698, 187 Mont. 528. 
Vt—Petition of Dusablon, 230 A.2d 797, 126 Vt 362 

liberal construction 

Fla.—Austin v. State ex rel. Christian, 310 So 2d 289 
6635. IIL—Armen trout v. Dondanville, 385 NK2d 
829, 24 IILDec. 688, 67 IlLApp 3d 1021. 

66.70. U.S.—Matter of Special September 1978 
Grand Juiy (II), C.A HI, 590 F 2d 245, cert. den. 
99 S.Ct 2162, 441 U.S. 944, 60 LEd.2d 1045. 
Cal.—Hides v. Orange County Bd of Sup’rs, 138 Cal. 
Rptr 101, 69 C.A.3d 228. 

Special prosecutor 

U3—US v. Nixon, DistCdL, 94 SO 3090, 418 US. 
683, 41 L,EdL2d 1039. 

Pa.—Gwinn v. Kane, 348 A 2d 900, 465 Pa. 269 
Wash.—Hoppe v. King County, 622 P.2d 845, 95 
Wash.2d 332. 

67. HI.—Matter of McNulty, 377 N E.2d 191, 18 
IILDec. 38, 60 Hl.App.3d 701 

Statutory changes 
(3) Other matters. 

Fla.—Advisory Opinion to the Governor, 201 So 2d 
446. 

N Y.—Henry v. Noto, 407NE.2d 1329, 50 N.Y.2d 816, 
430 N.Y.S.2d 32. 

673. U.S.—Harceg v. Brown, D.C.H1., 512 FSupp 
788. 

Ga.— CJS. quoted in Mach v. State, 135 SEZd 467, 
470, 109 Ga.App. 154. 

HI.—Armen trout v. Dondanville, 385 N.E2d 829, 24 
IILDec. 688, 67 IlLApp.3d 1021. 

Miss.—Evans v. State, 315 So 2d 1. 

Power held not available 
Pa.—Smith v. Gallagher, 185 A.2d 135, 408 Fa. 551 
67.10. Ga.—State v. Cook, 323 S,E2d 634, 172 Ga 
App. 433 

6& Md.—Carr v State, 437 A.2d 238, 50 Md App 
209. 


NJ—Cetrulo i Byr.«, 15*' A 2d 297, 31 NJ 320— 
Application cf Bigley, 259 A 2d 213, 55 NJ 53 
N Y —Peopte , Apostle, 214 N Y S 2d 101. 30 Misc 2d 
55 

Absent express authorization 

N J —Cetrulo v Byrne, 150 A. 2d 287, 55 NJ Super 
199, affd 157 A 2d 29" 31 NJ 320 

Purpose of statute 

NJ—Brennan \ Byrne, 357 A 2d 303, 31 NJ 333 

Tenure 

U.S —Carson > Russell, C A Fla, 602 F 2d 714 
Fla.—Camn v State, App, 275 So 2d 603 
N Y —Des Pres v Niagara County Bd. of Sup’rs, 236 
NYS20 484, 37 Misc2d 1087 

Appointment justified 

Vt—Petition of Dusablon, 230 A.2d 797, 126 Vt 362 
Governor without authority 
Fla—Austin v State ex rel Christian, 310 So 2d 289 
Broad powers 

NJ—Rollen v Lordi, 369 A 2d 952, 146 NJ Super 
297 
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68.10. N J —Cetrulo v, Byrne, 157 A 2d 297, 31 NJ 
320—Bezich v Board of Chosen Freeholders of 
Camden County, 259 A 2d 1, 55 NJ 24 

70. As to salary in some counties 
NJ—Cetrulo v Byrne, 150 A 2d 287, 55 NJ Super 
199, affd 157 A.2d 297, 31 NJ. 320. 

70.40. Ga—Mach v State, 135 S E.2d 467, 109 Ga. 
App 154 

Ill—In re Appointment of Special State’s Attorneys, 
356 NE2d 195, 1 Ill.Dec 195, 42 El Dec 3d 176 
NJ—Cetrulo v Byrne, 157 A 2d 297, 31 NJ 320 
Appointment valid 

Pa -Gwinn v Kane, 348 A.2d 900, 465 Pa 269 

76. Pa.—Com v Fabnzio, 176 A.2d 142, 197 Pa.Su- 
per 45 

page 709 

77. NY—Berger v Carey, 383 NY.S,2d 171, 86 
Misc2d 727 

79, Md —State v Ensor, 356 A 2d 259, 277 Md. 529 
81. US—Hawthorne v US, DCCal., 449 FSupp 
1048 

page 710 

85.5. Quasi-judicial officer 
N.Y —Schanbarger v Kellogg, 315 NYS2d 1013, 35 
A.D 2d 902, cert den. 92 S Ct 944, 405 U S 919, 
30 L Ed 2d 789 

Pa—Com v Pfaff, 384 A.2d 1179, 477 Pa. 461. 

87. Payroll purposes 

Okl—State ex rel. Blankenship v Atoka County, 456 
P 2d 537 

Appointment of second special county attorney 
void 

Kan—State ex rel Aylward v. Kerns, 502 P.2d 639, 
210 Kan 579 

90. Part-time deputy district attorneys 

Colo—Johns v Powell, 532 P.2d 971, 35 Coto.App 

108 

Number of investigative personnel 
NJ—Rollen v Lordi, 369 A 2d 952, 146 NJ Super. 
297. 

91. Colo—Johns v Powell, 532 P.2d 971, 35 Colo 
App 108 

NJ —Bezich v Board of Chosen Freeholders of Cam¬ 
den County, 259 A 2d 1, 55 NJ 24—Application 
of Bigley, 259 A 2d 213, 55 N.J 53 

§ 28(2). Private Assistants 

page 711 

99.50. Ohio—State v Harnell, 185 NE2d 88 


99.55. U S —C.J.S. cited in Powers v Hauck, C A 
Tex, 399 F2d 322, 325 

Ala —Johnston \ State, 200 So 2d 661, 44 Ala App 19 

Conn —State v Millo, Cir A D, 227 A 2d 567, 4 Conn 
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213. U.S.—John McShain, Inc. v. U S, 375 F 2d 829, 
179 Ct.Cl 632. 

23. D.C.—Randolph v District of Columbia, Mun. 
App., 156 A 2d 686 

26. D.C—Randolph v District of Columbia, Mun 
App, 156 A 2d 686 

29. Rights and privileges of residents 

DC.—Hobson v Tobnner, DC, 255 F.Supp 295 

The constitutional provision granting 
legislative power to Congress does not 
make the Federal Government liable 
for the actions of the District. 315 

31.5. U S —John McSham, Inc v.US, 375 F.2d 829, 
179 Ct.CI. 632. 

Not liable for claims against District 

D.C-Bradshaw v. U.S., CA, 443 F.2d 759, 143 U.S 
App D.C 344. 

32. D.C—Hobson v. Tobnner, D.C, 255 F.Supp 
295. 

Constitutionally distinct from states 

U.S—Palmore v. US., DistCol, 93 S.Ct. 1670, 411 
U.S 389, 36 L.Ed.2d 342. 
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343. U.S.—District of Columbia v. Carter, U S Dist 
Col., 93 S Ct 602, 409 U.S 418, 34 L.Ed 2d 613, 
reh. den. 93 S Ct 1411, 410 U S. 959, 35 L Ed.2d 
694. 
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43. D.C.—Tynes v Gogos, Mun.App., 144 A.2d 412 
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§ 2. Congressional and Local Regu¬ 
lations 

51. US—Glidden Co v Zdanok, NY & AppDC, 
82 S Ct 1459, 370 U S 530, 8 L.Ed 2d 671, reh 
den 83 S Ct 14, 371 US 854, 9 L Ed 2d 93—Pal- 
more v. U.S, DistCol, 93 SCt 1670, 411 US 
389, 36 L.Ed.2d 342 

Maryland & District of Columbia Rifle & Pistol 
Ass’n, Inc v. Washington, C A., 442 F.2d 123, 142 
US App DC 375 

D C —Jones v District of Columbia, D C, 212 F Supp 
438, affd, CA, 323 F2d 306, 116 US AppDC 
301—Hobson v. Hansen, D C , 265 F.Supp 902— 
Firemen’s Ins. Co. of Washington v Washington, 
DC, 333 FSupp 951, affd m part, revd, in part 
on oth grds 483 F.2d 1323, 157 US App DC 
320—US v. Herbert Bryant, Inc, D.C, 386 
FSupp 1287 

Stonewall Const. Co. v McLaughlin, Mun App, 
151 A 2d 535 

Filippo v Real Estate Commission of District of 
Columbia, App , 223 A 2d 268 

Word “exclusive”, etc. 

(2) Other statements 

NJ—Board of Chosen Freeholders of Burlington 
County v McCorkle, 237 A2d 640, 98 N J Super 
451 

page 744 

55. D C —Beach v. Government of District of Colum¬ 
bia, CA., 320 F.2d 790, 116 US App D.C. 68, 
cert den 84 S.Ct 351, 375 US 943, 11 LEd.2d 
274 

Filippo v Real Estate Commission of District of 
Columbia, App, 223 A.2d 268—U.S v. Moses, 
App, 339 A2d 46, cert den 96 Sa 2624, 426 
US 920, 49 LEd.2d 373 

Congressional approval required for inter-juris¬ 
dictional compact 

D C —Bootery, Inc. v. Washington Metropolitan Area 
Transit Authority, DC, 326 F.Supp 794 

Police power 

US—Palmore v. US, DistCbl, 93 S-Ct 1670, 411 
US 389, 36 LEd 2d 342 

57. Board investigatory authority 

DC—Doe v McMillan, CA, 459 F.2d 1304, 148 
U S App D C 280, affd. in part, revd. m part on 
oth grds 93 SCt 2018, 412 U.S. 306, 36 LEd.2d 
912, motion den 95 S.Ct 614, 419 US. 1043, 42 
L Ed.2d 637 

58. DC—D.C Federation of Cmc Ass’ns, Inc v. 
Ains, CA, 391 F.2d 478. 129 USAppJDC 125 

Different penalties may be provided 

D.C —U S. v Jones, C.A, 527 F.2d 817, 174 U.S App. 
DC 34 

60.10. D C —Palmore v. Superior Court of District of 
Columbia, CA., 515 F.2d 1294, 169 U.SApp.D.C 
323, vac on oth. grds. 97 S.Ct 305, 429 U.S 915, 
50 L Ed.2d 280 

Juvenile court 

DC—Creek v. Stone, CA, 379 F.2d 106, 126 U.S. 
AppDC 329 

page 745 

64.5. Val—County Bd of Arlington County v, Ar¬ 
cade-Sunshine Co, 86 S.E.2d 162, 196 Va. 916. 

67.10. D C.—Matter of District of Columbia Work¬ 
men’s Compensation Act, C.A., 554 F2d 1075, 
180 U.SApp.D.C 216 

68. D.C—Bootery, Inc. v. Washington Metropolitan 
Area Transit Authority, D.C, 326 F.Supp 794. 

71. Congressional enactments prevail 

D C.—Jordan v District of Columbia Bd. of Appeals 
and Review, App, 315 A2d 153. 

72, DC —Woodridge Nursery School v, Jessup, App., 
269 A.2d 199. 


Preemption 

DC—Columbia Plaza Ltd Partnership v. Cowles, 
DC., 403 F.Supp 1337, remd. 551 F2d 466, 179 
USAppDC, 280. 

Preemption not found 

DC—Columbia Plaza Ltd Partnership v Cowles, 
DC, 403 FSupp 1337, remd. 551 F.2d 466, 179 
USAppDC 280. 

77, DC—Davis v U.S, App., 385 A2d 757. 
Homicide 

DC-U.S v. Greene, CA, 489 F.2d 1145, 160 US 
App D C 21, cert den. 95 S.Ct 239, 419 U S 977, 
42 LJ5d2d 190, reh den 95 S.Ct. 530, 419 US 
1041,42 LEd 2d 318 

Pretrial detention 

D C —U S v Edwards, App, 430 A2d 1321, cert den. 

102 SCt. 1721, 455 U.S. 1022, 72 LEd 2d 141 
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80. Different penalties possible 

DC—U.S v. Shepard, CA., 515 F.2d 1324, 169 US. 
AppDC 353 

81. Fifth and Fourteenth Amendments; equal 
protection clause 

D.C—Wilson v District of Columbia, App, 338 A2d 
437 

82. D.C—U.S. v. Thompson, CA., 452 F.2d 1333, 
147 US App D.C 1, cert den 92 SCt 1251, 405 
U.S. 998, 31 L.Ed2d 467, app after remand 475 
F 2d 931, 154 U SApp D C 347 

83. D.C—Palmore v. U.S, App, 290 A 2d 573, affd 
93 SCt 1670, 411 US. 389, 36 L.Ed2d 342. 

85. Experimental legislation not favored 
D.C—U.S. v. Thompson, CA, 452 F2d 1333, 147 
US AppDC. 1, cert den. 92 S.Ct 1251, 405 US. 
998, 31 L.Ed.2d 467, app. after remand 475 F2d 
931, 154 U S App.D.C. 347 

When national legislation is enacted 
by Congress that legislation applies 
uniformly and includes the District of 
Columbia. 855 

85.5. U S —Palmore v U S., DtstCoL, 93 S.Ct 1670, 
411 US. 389, 36 L.Ed.2d 342. 

D.C—U.S. v. Thompson, CA, 452 F2d 1333, 147 
U SApp.D C 1, cert den. 92 S Ct 1251, 405 U.S. 
998, 31 L Ed.2d 467, app. after remand 475 F2d 
931, 154 U SApp-D.G 347. 

Reference in federal law to “state 
statutes” would not ordinarily include 
provisions of the District of Columbia 
Code. 8510 

85.10. U.S —Palmore v. US, DistCol, 93 SCt 
1670, 411 U.S. 389, 36 L.Ed2d 342. 

89. D.C—Colgate Palmolive Peet Co. v. District of 
Columbia, 310 F.2d 264, 71 AppDC 324, 
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95. D.C—Maryland A District of Columbia Rifle A 
Pistol Ass’n v. Washington, DC, 294 FSupp. 
1166, affd, CA, 442 F.2d 123, 142 U SApp D C. 
375—Firemen’s Ins. Co of Washington v. Wash¬ 
ington, D.C, 333 F.Supp. 951, affd in part, revd. 
m part on oth grds., 483 F.2d 1323, 157 U S App. 
D.C 320—Firemen’s Ins. Co. of Washington, 
D.C v. Washington, 483 F.2d 1323, 157 U SApp. 
D.C 320. 

Purpose of Home Rule Act 
D.C—District of Columbia v. Washington Home Own¬ 
ership Council, Inc, App, 415 A 2d 1349. 

99. D.C—District of Columbia v. Greater Wash¬ 
ington Central Labor Council, AFL-CIO, App., 
442 A 2d 110, reh. den 445 A.2d 960, cert. den. 

103 S-Ct 1261, two cases, 460 US 1016, 75 
LEd 2d 487. 
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Exercise of emergency procedures 

D.C —Hobson v. District of Columbia, DC App. 104 
A,2d 637—District of Columbia v Washington 
Home Ownership Council, Inc, App„ 415 A 2d 
1149 

1. D.C —Jones v. District of Columbia Armory Bd, 
GA., 438 F.2d 138, 141 USAppDC 297— 
Maryland & District of Columbia Rifle & Pistol 
Ass’n, Inc. v. Washington, CA, 442 F2d 123, 
142 U.S App D C 375 

Firemen’s Ins Co of Washington v Washington, 
D.C., 333 F.Supp. 951. Affd. m part, revd. m pan 
on oth. grds 483 F 2d 1323, 157 US App DC 
320 

2. DC—Maryland & District of Columbia Rjfle & 
Pistol Ass’n, Inc v Washington, C A, 442 F2d 
123, 142 U.S App D C 375 
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430. D C —Block v District of Columbia, C A, 492 
F.2d 646, 160 US.App.DC 380 

5. Common law, principles of equity 

(1) DC-Brown v US,99F2d 131, 69 AppDC 

96—American Electrotype Co v. Kerschbaum, 105 

F 2d 764, 70 App D.C 241. 

Md —Security Ins. Co. of New Haven—The Connecti¬ 
cut Indent Co v Mangaa, 242 A 2d 482, 250 Md 
241 

10. Construction of general and special legisla¬ 
tion 

D.C—District of Columbia Nat Bank v District of 
Columbia, C A, 348 F 2d 808, 121 US App DC 
196 

12. U.S—Gilstrap v. Clemtner, CAVa, 284 F2d 
804. 

DC—US v Spears, CA, 449 F 2d 946, 145 US App 
DC 284 

Mesh with each other and reciprocal in opera¬ 
tion 

D.C—US v. Greene, CA., 489 F2d 1145, 160 US 
App D.C 21, cert den 95 S.Q 239,419 U S 977, 
42 LEd-2d 190, reh den 95 S.Ct 530, 419 US 
1041, 42 L Ed 2d 318 

Narcotics statutes 

DC—US. v Jones, C.A., 527 F.2d 817, 174 US App 
DC 34 

§ 3. -Police Power and Regula¬ 

tions in General 
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18, D C.—Conesco Industries, Ltd v Conforti and 
Eisete, Inc., DC, CA., 627 F2d 312, 200 U.S 
App-D.G 259. 

25. DC.—Friedman v District of Columbia, Mun 
App., 172 A.2d 562. 

Purpose of statute 

D.C—Arshack v. U S, App., 321 A 2d 845 

Police power 

D G—US. v Moses, App., 339 A.2d46 Cert den 96 
S.CL 2624, 426 U S. 920, 49 LEd. 2 d 373 

255. D.C—Apartment and Office Bldg. Ass’n of 
Metropolitan Washington v. Washington, App, 
343 A.2d 323. 
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28. D.C—Maryland A District of Columbia Rifle & 
Pistol Ass’s, Inc. v. Washington, C.A., 442 F 2d 
123, 142 U S-App D.C 375—Firemen’s Ins. Co of 
Washington, DC v. Washington, 483 F2d 1323, 
157 U.S.App.D.C 32a 

REppo v. Real Estate Commission of District of 
Colombo, App., 223 A.2d 268 

32. DC—Filippo v Heal Estate Commission of Dis¬ 
trict of Columbia, App., 223 A.2d 268 

33. D C.—Maryland A District of Columbia Rifle & 
Pistol Ass’s, Inc. v. Washington, C.A., 442 F2d 
123, 142 U5.App.DC 375 


Insurance regulations valid in nonpreempted 
area; invalid in preempted area 

D C —Firemen’s Ins Cc of Washington, D C v Wash¬ 
ington, 483 F2d 1323. 15” US App DC 320 

34. DC—Maryland & District of Columbia Rifle &. 
Piste 1 Ass’n v Washington, DC, 294 FSupp 
1156. affd, CA, 442 F2d 323. 142 USAppDC 
375—Foremen’s Ins Co of Washington v Wash¬ 
ington, DC, 333 FSupp 951, affd .r. par, revd 
ir. part on olfc grds 483 F 2d 1323, 15*’ US App 
DC 320 

36. Broad as that of Congress 

D.C—Firemen’s Ins Co of Washington, DC v Wash¬ 
ington, 483 F2d 1323, 15” US App DC 320 

37. Administrative decisions of Board of Ap¬ 
peals and Review 

D C — District of Columbia v Fisher, App, 258 A 2d 
456—Holmes v District of Columbia Bd of Ap¬ 
peals and Review. App, 351 A 2d 518 
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46, DC—Jones v District of Columbia, DC, 212 
FSupp 438, affd, CA, 323 F2d 306, 116 US 
AppDC 301—Don't Tear It Down, Inc v 
Washington, D C, 399 F Supp 153 
Marjorie Webster Junior College, Inc v District 
of Columbia Bd of Zoning Adjustment, App , 309 
A 2d 314 

Compliance cannot be avoided because expen¬ 
sive or difficult 

DC—Levengard v District of Columbia, App, 254 
A 2d 728 

48. Purpose of Means of Egress Act 

DC—Jones v Distnct of Columbia, CA, 323 F2d 
306, 116 US App DC 301 

“Offices” and “accessory uses” limitations in 
Urban Renewal Plan 

D C —L’Enfant Plaza North, Inc v Distnct of Colum¬ 
bia Redevelopment Land Agency, DC, 345 
FSupp 508, affd 486 F 2d 1314, 159 US App 
DC 54 

54. D C —Firemen’s Ins Co of Washington v Wash¬ 
ington, DC, 333 FSupp 951, affd in part, revd 
m part on oth grds. 483 F.2d 1323, 157 U.S App 
DC 320 

Necessity for notice 

D C —Glover v District of Columbia, App, 250 A 2d 
556 

Oral reading of regulation held not required 

D C —Hobson v Distnct of Columbia, D C App, 304 
A 2d 637 

Acts not considered “rule making” 

D C —Distnct of Columbia v North Washington 
Neighbors, Inc, App , 367 A 2d 143, cert den 98 
SCt 68, 434 US 823, 54 LEd.2d 80 

Substantial compliance 

D C —Pillis v Distnct of Columbia Hackers’ License 
Appeal Bd, App, 366 A.2d 1094, cert, den 97 
S Ct 1566, 430 U S 937, 51 L Ed 2d 784. 

55. DC—Jones v Distnct of Columbia, CA, 323 
F2d 306, 116 U.S App D C 301 

56. DC—Jones v Distnct of Columbia, CA, 323 
F2d 306, 116 U.S App DC 301 

57. Publication of emergency procedure regu¬ 
lation held not required 

D C —Hobson v Distnct of Columbia, D C App, 304 
A.2d 637 

59. DC.—Jones v Distnct of Columbia, CA, 323 
F2d 306, 116 U.S App.D C 301 

Regulation held sufficiently definite 

D.C — Parry-Hill v Distnct of Columbia, App, 291 
A-2d 505 

Regulation held not unconstitutionally vague 

DC—In reR F H, App, 354 A2d 844 

64. Statute held constitutional 

DC—Jeannette Rankin Bngade v Chief of Capitol 
Police, DC, 278 FSupp 233 


Housing regulation held constitutional 

D C —Holmes v. Distnct of Columbia Bd of Appeals 
and Review, App, 351 A 2d 518 
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66. Statute may be applied to symbolic con¬ 
duct 

DC-Arshack v US., App, 321 A2d 845 

69. D C —Filippo > Real Estate Commission of Dis¬ 
tnct of Columbia, App., 223 A 2d 268 

74 . d c —Filippo v Real Estate Commission of Dis¬ 
tnct of Columbia, App, 223 A 2d 268 

75. Gun control law 

D C —Jordan v Distnct of Columbia Bd of Appeals 
and Review, App, 315 A 2d 153 

76. Variances by officers under fire safety pro¬ 
visions of building code 

DC—Jones v Distnct of Columbia, CA, 323 F2d 
306, 116 US App DC 301 
Jeannette Rankin Bngade v Chief of Capitol 
Police, DC, 278 FSupp 233 
Filippo v Real Estate Commission of Distnct of 
Columbia, App, 223 A 2d 268 

78. DC—L’Enfani Plaza North, Inc. v Distnct of 
Columbia Redevelopment Land Agency, D C, 300 
F Supp 426 Affd m part revd m part on oth 
grds 437 F2d 698, 141 US App DC 265, on 
remand 345 F.Supp 508, affd. 486 F.2d 1314, 159 
USAppDC 54 

Glover v Distnct of Columbia, App, 250 A 2d 
556—Snider v Distnct of Columbia Bd of Appeals 
and Review, App, 342 A 2d 50 

83. Compelling, governmental interest must 
exist 

DC—Burner v Washington, DC, 399 FSupp 44 

84. Showing of racial discrimination 

DC—Burner v Washington, DC, 399 FSupp 44 

85. Fares fixed by Transit Commission 

D C —Southeast Neighbors, Inc. v. Washington Metro¬ 
politan Area Transit Commission, C A, 464 F 2d 
804, 150 US App DC 295 
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87. Judicial review in contested cases 

D C—Environmental Defense Fund, Inc v Mayor- 
Commissioner of Dist of Columbia, App, 317 
A 2d 515 

90. DC—Jones v District of Columbia, DC, 212 
FSupp 438, affd, C A, 323 F2d 306, 116 US 
App D C. 301—Maryland & Distnct of Columbia 
Rifle & Pistol Ass’n, Inc v Washington, C A , 442 
F2d 123, 142 US.AppDC 375 

Rent control 

DC—Columbia Plaza Ltd Partnership v Cowles, 
DC, 403 FSupp 1337, remd. 551 F.2d 466, 179 
USAppDC 280 

Water and sewer rates 

D C —Apartment and Office Bldg Ass’n of Metropoli¬ 
tan Washington v Distnct of Columbia, App, 415 
A 2d 797 

92. DC—Southeast Neighbors, Inc v Washington 
Metropolitan Area Transit Commission, C A, 464 
F2d 804, 150 US App DC 295 

95. Presumption of constitutionality 

DC—Jones v Distnct of Columbia, CA, 323 F2d 
306, 116 USAppDC. 301 

97. DC—Stanley Co of Amenca v McLaughlin, 
D C, 195 F.Supp 519, affd, C A., 298 F 2d 318, 
111 USAppDC 404 

2. Conduct held not punishable under Capitol 
Grounds Act 

D C —U S. v Nicholson, App, 263 A 2d 56. 

10. Safe structures 

D C —Distnct of Columbia v Wentworth, C A, 288 
F 2d 421, 110 U S.App D C 19. 
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Temporary certificates of occupancy and occu¬ 
pancy certificates under new code 

DC—Jones v District of Columbia, CA., 323 F 2 d 
306, 116 US App.DC 301 

Construction of regulations 

DC—L’Enfant Plaza North, Inc v District of Colum¬ 
bia Redevelopment Land Agency, 437 F 2 d 698, 
141 U S App D C 265, on remand, D C, 345 
FSupp. 508, affd. 486 F 2 d 1314, 159 US Add 
D.C 54 

Condemnation 

D.C—Miles v. District of Columbia, CA., 510 F2d 
188, 166 USApp.DC 235 
Urciolo v Washington, App, 305 A.2d 252 
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Removal of unsafe buildings . Un¬ 
der a statute so providing District may 
remove building that is unsafe and ob¬ 
tain reimbursement for cost of remov¬ 
al. 135 

13.5. D.C—Brown v Tobrmer, C A., 312 F2d 334, 
114 US App DC 94 

§ 4. -Violation and Enforce¬ 

ment of Criminal Law and 
Regulations 

17.50. D.C.—Goode v Markley, CA., 603 F.2d 973, 
195 U.S.App D C. 391, cert den 100 S.Ct 1039, 
444 US 1083, 62 LEd 2d 768 
17.55. U S.—Gilstrap v Clemmer, C.A Va., 284 F 2d 
804—U.S. v. Horton, C A.Va., 423 F. 2 d 474, cert 
den. 90 S.Ct. 2266, 399 U S 932, 26 L Ed.2d 802 

18. D.C.—Coleman v District of Columbia, App, 
203 A 2d 918—Hutchison Bros Excavation Co. v. 
District of Columbia, App, 278 A 2d 318 

Particular offenses or crimes 

D.C—Whittlesey v U.S, App, 221 A.2d 86 
Violation of housing code 
D C.—Holmes v District of Columbia, App, 354 A 2d 
858. 

19. Actions held not unreasonable 

D.C.—Levengard v District of Columbia, App, 254 
A2d 728. 

Enforcement not discriminatory 

DC—Arshack v. U.S, App., 321 A.2d 845. 

20. D.C—Glover v District of Columbia, App, 250 
A 2d 556—Robinson v v Diamond Housing 
Corp., C.A., 463 F.2d 853, 150 U.SApp.DC 17. 

Particular matter held no defense 

D.C—National Bank of Washington v Dixon, CA, 
301 F.2d 507, 112 U.S.App.D.C 183—Apex Li¬ 
quors, Inc. v District of Columbia, C A, 303 F 2d 
206, 112 U.S.App D.C 346 
Holmes v. District of Columbia, App., 354 A 2d 
858. 

Penalty or punishment held excessive 

D C.—Sawyer v District of Columbia, App., 238 A 2d 
314 

Applicability of particular statutes 
DC.—U.S. v. Bishton, App, 264 A.2d 139 
Scienter not required 

D.C—Holmes v. District of Columbia, App, 354 A 2d 

858 

23. D.C.—Coleman v. US, CA, 334 F.2d 558, 118 
U.S.App.DC. 168. 

Notice of regulation 

D.C—Glover v. District of Columbia, App., 250 A 2d 

556 
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26, D.C—Bartsch v District of Columbia, App., 196 
A2d 483. 

27, D.C.—Hutchison Bros. Excavation Co. v. District 
of Columbia, App., 278 A2d 318. 
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28. DC —Bartsch v. District of Columbia, App, 196 
A 2d 483 

29. DC —East River Const Corp v District of Co¬ 
lumbia, MunApp, 160 A 2d 389—Hutchison 
Bros Excavation Co. v District of Columbia, 
App, 278 A 2d 318—Parry-Hill v District of 
Columbia, App, 291 A 2d 505 

Levengard v District of Columbia, App, 254 
A 2d 728 

Housing regulations 

DC—Gay v District of Columbia, App, 202 A 2d 
399 

29.5. Conviction not invalid 

D C —Holmes v District of Columbia, App , 354 A 2d 
858 

32. D C —Hutchison Bros Excavation Co v. District 
of Columbia, App., 278 A.2d 318 

35. Corporation counsel appropriate authority 
for prosecution 

D C —District of Columbia v Smith, App, 329 A.2d 

128 . 

§ 5. Officers, Agents, Employees, 
and Departments 

page 756 

38. Validity of statutes 
D C —Hobson v Tobnner, DC, 255 F.Supp 295 
45. D C —Filippo v. Real Estate Commission of Dis¬ 
trict of Columbia, App, 223 So 2d 268 
48. DC—Jones v District of Columbia, D.C, 212 
FSupp. 438, affd, CA., 323 F.2d 306, 116 US 
App DC 301 

54.5. DC—Glover v District of Columbia, App., 
250 A 2d 556 

Under Reorganization Plan 
D C —Kennedy v Real Estate Commission, App., 202 
A 2d 774 
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56. Improper delegation not shown 

D C —Kennedy v. Real Estate Commission, App., 202 
A.2d 774. 

58. DC —Filippo v. Real Estate Commission of Dis¬ 
trict of Columbia, App., 223 A2d 268. 

64.5. Error shown 

D C —Washington Mobilization Committee v. Culli- 
nane, CA., 566 F.2d 107, 184 U.S.App DC. 215 
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72. DC—Citizens Ass’n of Georgetown v Zoning 
Commission of Dist. of Columbia, App., 392 A 2d 
1027 

75. District Court judges 
D C —Hobson v. Hansen, D.C, 265 F Supp. 902. 

The powers of the Commission of 
Fine Arts, which are regulated by stat¬ 
ute, have been adjudicated. 815 

81.5. D.C.—Stanley Co of America v Tobriner, 
CA, 298 F.2d 318, 111 USAppDC 404 

Exclusion of convicted felon from public em¬ 
ployment 

D.C—McGarvey v. District of Columbia, DC, 468 
F.Supp 687 

The functions of various particular 
boards have been adjudicated. 8110 

81.10. Board of Appeals and Review 

D.C—Harris v Tobnner, CA., 304 F2d 377, 113 
U.S.App.D.C. 10. 

Brewington v. District of Columbia Bd of Ap¬ 
peals and Review, App, 287 A.2d 532, app. after 
remand 299 A.2d 145, app. after remand 309 A 2d 
112—Brewington v. District of Columbia Bd. of 
Appeals and Review, App., 299 A.2d 145, app 
after remand 309 A.2d 112. 


National Capital Planning Commission 
D C —D C Federation of Civic Associations v Airis, 
D.C, 275 FSupp. 533 

Contract Appeals Board 

DC—Gunnell Const Co v Contract Appeals Bd, 
App, 282 A2d 556 

Washington Metropolitan Area Transit Authori¬ 
ty 

D C —Bootery, Inc v Washington Metropolitan Area 
Transit Authority, DC, 326 FSupp 794—Saun¬ 
ders v Washington Metropolitan Area Transit Au¬ 
thority, DC, 359 FSupp 457, iemd. 486 F.2d 
1315, two cases, 159 USAppDC 55, op. supp 
505 F.2d 331, 164 U S App.D C 224—Bimberg v 
Washington Metropolitan Area Transit Authority, 
DC, 389 FSupp 340 

Board of Elections and Ethics 
D C —Hanke v District of Columbia Bd of Elections 
and Ethics, App, 353 A 2d 301 
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Matters with respect to immunity 
from liability have been considered. 9010 

90.10. Chief of capitol police 
DC—Delluins v Powell, CA, 660 F2d 802, 212 
U.S App D C 403 

91. D C —Bradshaw v U S, C. A, 443 F.2d 759, 143 
U S App D.C 344 

98. Model Cities Act 

D C —Bouchard v Washington, D.C, 356 F Supp 223, 
affd., C A, 514 F2d 824, 168 US App DC. 402. 
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4. Federal Civil Service Commission regula¬ 
tion applicable 

D C.—Fox v. Washington, D C., 396 F.Supp 504 

7. Not discharged for cause 

D C —Vogel v Washington Metropolitan Area Transit 
Authority, CA. 533 F.2d 13, 174 USApp.D.C 
345 

8. Written notice requirement satisfied by let¬ 
ter 

D C —Tygrett v. Washington, D C, 346 F Supp 1247, 
revd on oth grds and remd 543 F.2d 840, 177 
USAppDC 355, app. after remand 627 F.2d 
1279, 201 U.S.AppDC 293. 

Discovery 

D C —Carter v. Carlson, D C, 56 F.R.D 9 
Exhaustion of administrative remedies 
D G—O’Neill v. Starobm, App, 364 A.2d 149. 

11. D C —Tygrett v Washington, C A, 543 F 2d 840, 
177 U S App.D.C 355. App. after remand 627 
F-2d 1279, 201 USAppD.G 293 

Right to compensation when reinstated 
D.C —Washington v Government of District of Colum¬ 
bia, MunApp., 152 A 2d 191. 

Right to compensation for period of suspension 
D C —Guyton v. District of Columbia, App, 245 A-2d 
638 

Administrative remedy must be exhausted 

D C.—Tarpley v District of Columbia App., 342 A.2d 
14. 
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13.20. Judicial review 
D C.—Matala v. Washington, App., 276 A 2d 126. 

14.5. D C.—District of Columbia v. Jones, App, 442 
A2d 512. 
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23, D C —Zangardi v. Tobnner, C.A., 348 F 2d 37a 
121 USAppDC 141 

24. D,C —Lovell v. Tobnner. CA, 310 F.2d 870,114 
U S App.DC 65—Souder v Tobnner, C.A, 314 
F.2d 272, 114 U.SAppD.C. 267—Hepner v, Dis- 
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tnct of Columbia, C.A, 351 F2d 203, 322 US 
App.DC 38 

Daigle v. McLaughlin, DC., 393 FSupp 902 
Evidence of cause of disability 
DC—Hyde v. Tobriner, CA, 329 F2d 879, 117 US 
App-D C. 311—Taylor v Tobnner, C A, 346 F 2d 
797, 120 U.S.App D.C. 316—Blohm v Tdbniter, 
CA., 350 F.2d 785, 122 U S App D C 2. 

Lynch v. Tobriner, DC, 237 F.Supp. 313 
Barden of proof of disability 
D.C—Blohm v. Tobnner, CA, 350 F 2d 785, 122 
U5App.DC 2 

Police and Firemen’s Retirement Board 

DC—Johnson v. Board of Appeals and Review, App, 
282 A2d 566 

245. Computation of time of service 

D.C— 1 Tobnner v. O’Donnell, CA., 336 F2d 742, 118 
U5AppD.C 354 

“Injwy” 

DC—Lynch v. Tobnner, DC, 237 FSupp 313 

Inherently involuntary in nature 
DC—Monica v. Tobnner, D C„ 253 F Supp 851 
Presumption as to findings not indulged 
DC—Monica v. Tobnner, DC, 253 FSupp 851 
Preponderate, substantial and persuasive evi¬ 
dence required 

D.C.—Wingo v Washington, CA, 395 F2d 633, 129 
U5App.DC 410. 

Carroll v. Tobnner, DC, 253 F.Supp 87—Mo¬ 
nica v. Tobnner, DC, 253 F.Supp 851 

Evidence held sufficient 

D.C—CanoH v. Tobriner, DC, 253 F,Supp. 87—Mor¬ 
gan v. District Of Columbia Bd. of Appeals and 
Review, App., 305 A2d 243 

Evidence held insufficient 

D.C.—Monica v. Tobnner, D.C, 253 F.Supp 851— 
Brooks v. District of Columbia Bd. of Appeals and 
Review, App., 317 A2d 864. 

Evidence considered in light of humane purpose 
of retirement laws 

DC-Carroil v. Tobriner, D.C, 253 FSupp. 87. 

Reconsideration 

DC—Wingo v. Washington, CA, 395 F.2d 633, 129 
U5App.DC 410. 

Findings that disability not work connected 

D.C—Wingo v. Washington, CA, 395 F.2d 633, 129 
U5App.DC 410. 

Brewtngton v. District of Columbia Bd of Ap¬ 
peals and Review, App, 309 A.2d 112—Lewis v. 
District of Colombia Bd. of Appeals and Review, 
App* 330 A2d 253. 

Medical opinion supports no disability 

D.C.—Brooks v. District of Columbia Bd- of Appeals 
and Review, App., 317 A2d 864. 

Factors considered 

DC—Neer v. District of Columbia Police and Fire¬ 
men’s Retirement and Relief Bd., App, 415 A 2d 
523. 

2450. DC—Lynch v Tobnner, DC, 237 FSupp. 
313. 
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24.40. D.C. — Whitehurst v. Police & Firemen's Re¬ 
tirement Bd* App., 418 A2d 1028. 

26. Hearing 

DC—Carroll v. District of Cbtombta Bd. of Appeals 
and Review, App., 292 A2d 161. 

27. Police department guidelines held not tm- 

DC—Long v. District of Columbia, CA, 469 F 2d 
927, 152 U5App.DC 187. 

Policemen 1 * right to strike 

D.C—Police Officers’ Guild, Hat. Union of Police Offi¬ 
cers, AFL-CIO v. Washington, D.C* 369 FSupp. 
543. 


Personnel regulations 

DC—Jones v Police and Firemen's Retiremeni and 
Relief Bd, D C, 375 A 2d 1 

The Administrative Procedure Act 
must be complied with by boards in the 
District. 285 

285. D C — Brewmgtcn v District of Columbia Bd 
of Appeals and Review, App, 287 A 2d 532, app 
after remand 299 A.2d 145, app after remand 309 
A 2d 112—District of Columbia v Jones, App., 
442 A 2d 512 

29, Police protection 

DC—Warren v District of Columbia, App., 444 A 2d 
1 

30. District of Columbia Employee Non-Lia¬ 
bility Act 

(1) Held not invalid 

DC— Rohriack v Goff, DC, 197 FSupp 670 

Bamck v District of Columbia, Mun App, 173 
A 2d 372, affd , C A, 302 F 2d 927, 112 U S App 
DC 342 

(2) Construed and applied 

D C —Bamck v District of Columbia, Mun App, 173 
A.2d 372, affd., C A, 302 F 2d 927, 112 U S App 
D C 342—Van Voorhis > District of Columbia, 
D C., 236 F Supp 978 

Liability of police 

D.C —Warren v District of Columbia, App, 444 A 2d 
1 

Injunctive relief may not be sought 
against municipal officers for griev¬ 
ances relating to the operation of Unit¬ 
ed States owned facilities. 305 

305. Honsing facilities 

D C —Knox Hill Tenant Council v Washington, GA, 
448 F 2d 1045, 145 U S.App D C 122 

§ 6. Contracts 
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43. D C —East River Const Corp v District of Co¬ 
lumbia, DC, 183 F Supp 684. 

44. DC—Coffin v Dist of Columbia, App, 320 
A 2d 301 

47. Limited recovery for services rendered 

D.C —Coffin v. Dist of Columbia, App., 320 A 2d 301 

page 765 

51. Knowledge of scope of agent's authority 
imputed to contractor 

D.C —Coffin v Dist of Columbia, App, 320 A 2d 301 
53. D C.—Kenny Const Co v. District of Columbia, 
C.A , 262 F.2d 926, 105 U S App.D C 8 

66. Determination by District of Columbia 
Contract Appeals Board 

D.C.—District of Columbia v. Heman Ward, Inc., 
App., 261 A 2d 836—Gunnell Const. Co. v Con¬ 
tract Appeals Bd, App, 282 A.2d S56 

page 766 

67. U S —General Ry Signal Co v Washington Met¬ 
ropolitan Area Transit Authority, C.A, 664 F 2d 
296, 214 U.S App D C 170, cert. den. 101 S.Ct 
3049, 452 U.S. 915, 69 L.Ed2d 418. 

72. Liberal construction 

D.C—Humphreys & Harding, Inc. v District of Co¬ 
lumbia for Use of Joselyn Co, C.A, 293 F 2d 150, 
110 U.S. App D.C 311 

74. D.C.—Hartford Acc. & Indent Co. v. District of 
Columbia, App, 441 A2d 969. 

Labor and material covered, not loans 

D C.—Boka Elec. Const. Co. v W M. Chappell, Inc, 
C A, 262 F2d 718, 104 US App.D C 407 


Contractual relation with prime contractor un¬ 
necessary 

D C —Humphreys Sc Harding, Inc v District of Co¬ 
lumbia for Use of Joselyn Co, C A, 293 F 2d 150, 
110 U S App.D C 311 

75. DC—Boka Elec Const Co. v W M. Chappell, 
Inc, C A, 262 F2d 718, 104 USApp.DC. 407 
77. DC—Boka Elec Const Co. v W M Chappell, 
Inc, C A, 262 F.2d 718, 104 U S App.D.C 407— 
Kenny Const Co v. District of Columbia, CA, 
262 F 2d 926. 105 U.S App D C 8 
80. From approval of final voucher for pay¬ 
ment 

DC—District of Columbia for Use and Benefit of 
James McHugh Const Co v B F Rodney Co, 
C.A, 219 FSupp 192 

The effect of a provision for suit by 
the District within six months after a 
settlement of a prime contract and suit 
thereafter by subcontractor creditors, 
and requiring personal notice to all 
known creditors in addition to notice 
by publication, has been considered. 8015 

80.15. Liberal construction 
DC—District of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, D.C, 284 
FSupp 549. 

Responsibility of District to supply information 
DC—District of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co., DC, 284 
F.Supp 549 

Time to sue 

D C —District of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co., D.C, 284 
FSupp. 549 

Notice 

DC—District of Columbia for Use and Benefit of 
Jasper v Edrow Engineering Co, DC, 284 
FSupp 549 

§ 7. District Expenses and Charges, 
and Statutory Liabilities 
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82. U.S—Sweeney v U.S, 285 F.2d 444, 152 QQ 
516 

§ 8. Streets, Public Places, Build¬ 
ings, and Property 

page 768 

94. Standing to protest plan 

D.C.—Reservation Eleven Associates v Distnct of Co¬ 
lumbia, C A, 420 F 2d 153, 136 U.S App D C 311 

8. Broader statement of rule 

(1) DC—Smith v US, DC, 237 FSupp 675 

“Public” construed 

U.S —Washington Medical Center, Inc v. U S„ Ct Cl, 
545 F.2d 116, 211 Ct.Cl 145, cert den 98 SCt 
296, 434 US 902, 54 L Ed 2d 188, reh. den. 98 
SCt 1891, 435 U.S 1018, 56 L.Ed.2d 398 

page 769 

The District has the power to ac¬ 
quire real property for any governmen¬ 
tal purpose. 175 

17.5. D C —D C. Federation of Cmc Associations v 
Airis, DC, 275 FSupp 533 

§ 9. -Care, Control, and Regu¬ 

lation in General 

18. Various options not mutually exclusive 
D C—Carr v Distnct of Columbia, DC, 371 FSupp. 
293, affd and remd 521 F2d 324, 172 US App. 
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DC 224, reh den 543 F2d 917, 177 US Ado 
DC 432 

Low income housing 

DC.—National Capital Housing Authority v Douglas 
App, 333 A 2d 55 

19. D C —District of Columbia v Gueory, Aon. 376 
A 2d 834 

The application of these statutes to 
property of the United States within 
the district has been considered by the 
courts. 195 

19.5. D C —Whittlesey v. U S, App, 221 A 2d 86— 
McEachm v US, App, 432 A 2d 1212 

Vending machines in hospital 

D.C—Perry v. Distnct of Columbia Dept of Human 
Resources, App, 326 A.2d 249. 

21. Camping overnight in parks 

D G—Vietnam Veterans Against The War/Wmter Sol¬ 
dier Organization v Mortion, CA., 506 F 2d 53, 
164 U S App.D C 391 

22. U S —Universal Interpretive Shuttle Corp v 
Washington Metropolitan Area Transit Commis¬ 
sion, DistCol, 89 SCt 354, 393 US 186, 21 
LEd.2d 334. 

Jurisdiction transferred to District 

D.C.—Amberger & Wohlfarth, Inc. v. Distnct of Co¬ 
lumbia, App, 300 A 2d 460 

page 770 

29. DC.—Carr v Distnct of Columbia, D.C., 371 
FSupp 293. 

Closing unnecessary streets or alleys 

D C —Carr v Distnct of Columbia, D C, 312 F.Supp 
283. 

30. Authority to dose alley 

U.S.—Calvm-Humphrey Corp v U S, 480 F 2d 1323, 
202 CtCl 519 

DC—Distnct of Columbia v. Lot 7, m Reservation 11, 
D.C, 284 F Supp 692—Carr v Distnct of Colum¬ 
bia, DC., 371 FSupp 293, affd. and remd 521 
F2d 324, 172 U.SAppDC. 224, reh den 543 
F.2d 917, 177 U S App.D.C. 432. 

Title to alley after dosing 

DC—Carr v Distnct of Columbia, D.C, 371 F.Supp 
293, affd and remd. 521 F.2d 324, 172 US.App. 
D.C 224, reh. den 543 F2d 917, 177 US.App 
D.C 432 

Parties interested can contest dosing of alley 
D.C—Metropolitan Washington Coalition For Clean 
Air v Department of Economic Development, 
D.C, 373 F.Supp 1096 

Discretion exercised when dosing alley 
D.C—Metropolitan Washington Coalition For Clean 
Air v. Department of Economic Development, 
D.C, 373 F.Supp 1096. 

Authority to sell alley 

D.C—Carr v District of Columbia, D C, 371 F Supp 
293, affd and remd. 521 F2d 324, 172 US.App 
DC 224, reh den. 543 F2d 917, 177 US.App 
D.C 432. 

Rescission of order closing alley 
D.C.—Blake Const. Co., Inc. v Distnct of Columbia, 
App., 399 A.2d 76 
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41. DC—Broder v. Distnct of Columbia, MunApp, 
184 A.2d 741 

Police measures held reasonable 

D.C.—Scott v. Distnct of Columbia, Mun.App., 184 
A.2d 849. 

48. Duty not owed by abutting owners to pe¬ 
destrians 

D.C—Robinson v. Park Central Apartments, D.C., 248 
F.Supp. 632. 


§ 10. -Use of Streets, Sidewalks, 

and Parking Space 

52. Closing or vacation of streets 

DC—Chevy Chase Citizens Ass’n v District of Co¬ 
lumbia Council, App, 327 A 2d 310 

55. Statute precluding demonstrations within 
specified distance from foreign embassy 
valid 

DC—Jewish Defense League, Inc. v Washington, 
DC, 347 F.Supp. 1300. 
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63. DC —Smith v US., DC, 237 F.Supp 675 

§ 11. Land Titles in District; Ripar¬ 
ian Rights 

page 773 

77. D.C—US v Chesapeake & Potomac Td. Co., 
App, 418 A2d 114 

§ 12. Public Improvements 

page 774 

92. D C —Cy Ellis Raw Bar v District of Columbia 
Redevelopment Land Agency, C A., 433 F.2d 543, 
139 U S App.D C 385—Jones v District of Co¬ 
lumbia Redevelopment Land Agency, CA., 499 
F 2d 502, 162 US.AppD.C 385-^ones v. Dis¬ 
trict of Columbia Redevelopment Land Agency, 
C.A, 499 F2d 502, 162 US.App.DC 366. 

D.C Federation of Civic Associations v. Aire, 
D C., 275 F.Supp. 533 

Right of recovery on contractor’s bonds 

D.C —Aetna Cas & Sur. Co v. Circle Equipment Co., 
CA., 377 F2d 160, 126 U.S.App.DC 275. 

Urban renewal 

D C —L’Enfant Plaza North, Inc. v District of Colum¬ 
bia Redevelopment Land Agency, 437 F 2d 698, 
141 U.S App D.C 265, on remand D.C, 345 
FSupp. 508, affd 486 F.2d 1314, 159 U.S.App 
D.C 54—Bouchard v. Washington, D.C., 356 
F Supp 223 Affd, C A, 514 F 2d 824, 168 U.S 
App D.C 402 

Transit system 

D.C —Bimberg v Washington Metropolitan Area 
Transit Authority, D.C., 389 F Supp. 340. 

Contracts 

D C —Jonal Corp. v. Distnct of Columbia, C.A, 533 
F.2d 1192, 175 US App DC. 57, cert, den 97 
S Ct 80, 429 U.S 825, 50 L Ed2d 88 

Modification of project area redevelopment plan 

D C.—Hoeber v Distnct of Columbia Redevelopment 
Land Agency, D.C., 412 F.Supp. 211, revd. on oth. 
grds 564 F 2d 515, 184 US.App.D.C 30. 

Consent of affected developers 

D C— Hoeber v. District of Columbia Redevelopment 
Land Agency, D.C,, 483 F.Supp 1356, affd., CA., 
672 F.2d 894, 217 U.S.App.D.C 360 and 672 F.2d 
895, 217 USAppDG 361 

97. Federal aid 

DC—DC Federation of Civic Associations v. Airis, 
D.C, 275 F.Supp 533. 

page 775 

8. Refusal to dose alleys held proper 

D.C.—Reservation Eleven Associates v Distnct of Co¬ 
lumbia, CA, 420 F.2d 153, 136 USAppD.C 
311—Nash v. Tobriner, C.A, 462 F.2d 314, 149 
USAppD.C. 210 

§ 13. — Damages 

16. D C —Progressive Builders, Inc. v. District of Co¬ 
lumbia, CA, 258 F,2d 431, 103 USApp.D.C. 
337, cert dea 79 S.CL 122, 358 U.S. 881, 3 
L.Ed2d 111. 


§ 14. -Assessments and En¬ 

forcement Thereof 

page 779 

80. Assessment held not lien at particular rime 

D C —Murray v. Himelfaib, Mum App, 154 A2d 358. 

§ 15. Torts 
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98.50. D.C —Barr v. Distnct of Columbia, D.C_ 202 
F.Supp 260—Wade v Distnct of Columbia, App., 
310 A2d 857—Lmdler v District of Columbia, 
C.A, 502 F.2d 495, 164 U.S.App.D.G 35—Bal¬ 
lard v Polly, D.C., 387 F.Supp 895 

Employee Non-liability Act held not retroac¬ 
tive 

DC—Van Voortus v District of Columbia, D.C, 240 
FSupp. 822. 

Doctrine of respondeat superior 
D.C.—Deilums v Powell, CA, 566 F.2d 216, 184 
U-SAppDC 324, cert den. 98 S.Ct 3146, 438 
U.S. 916, 57 L.Ed 2d 1161, reh. den 99 S-Ct 234, 
439 US 886, 58 L.Ed.2d 201. 

Negligence not shown 

D.C.—Gueory v District of Columbia, App, 408 A.2d 
967. 

District of Columbia is subject to 
liability for deprivation of constitution¬ 
al rights in direct action under Consti¬ 
tution. 98 55 

9855. Civil rights action 

(1) In general. 

D.C.—Shifnn v. Wilson, D.C., 412 F.Supp 1282. 

(2) Common-law immunity for discretionary func¬ 
tions inapplicable. 

DC—Shifhn v. Wilson, DC., 412 FSupp. 1282. 

(3) However, “good faith reasonableness” qualified 
immunity applicable. 

DC—Shifirm v Wilson, D.C., 412 F.Supp. 1282. 
Doctrine of respondent superior applicable 
D.C—Tatum v Mortem, D.CD.C, 402 FSupp 719, 
op. supp., DC., 386 FSupp 1308, remd 562 F.2d 
1279, 183 U SApp.D.C. 331. 

99. D C—Deilums v. Powell, C.A, 566 F.2d 216,184 
U.S.App.D.C 324, cert den 98 S.CL 3146, 438 
U S. 916, 57 L.Ed.2d 1161, reh. den 99 S.Ct 234, 
439 U.S 886, 58 L.Ed2d201. 

Ministerial Function 

DC.—Wade v. District of Columbia, App, 310 A.2d 
857 

995. DC—Gee Gee Realty Corp v Distnct of Co¬ 
lumbia, App., 200 A 2d 378. 

Ministerial function 

DC—Elgin v. District of Columbia, CA., 337 F.2d 
152, 119 US.AppJ>G 116. 

Thomas v. Johnson, D.C, 295 F.Supp. 1025— 
Ballard v. Polly, D.C, 387 F.Supp. 895. 

Wagshal v. District of Columbia, App., 216 A.2d 
172. 

Swimming pod 

D C—Thomas v. Potomac Elec. Power Co., D C., 266 
FSupp 687. 

Swimming pool operated by private corporation 
D.C—Distnct of Columbia v. Thomas, CA., 401 F.2d 
430, 130 U SApp D.C 365, cert. den. 89 $.Ct 877, 
393 U.S. 1088, 21 I~Ed.2d 781. 

99.15. D.C—Scull v. District of Columbia, C A, 250 
F.2d 767, cat den., 102 U.S.App.D.G 104, 78 
S Ct 703, 356 U.S. 920, 2 L.Ed.2d 715—Wilson v. 
Bittinger, C.A, 262 F 2d 714, 104 U.S.App.DC 
403. 

Thomas v. Johnson, D.C., 295 F.Supp 1025. 

Gee Gee Realty Corp v District of Columbia, 
App., 200 A-2d 378—Wagshal v District of Co¬ 
lumbia, App., 216 A.2d 172. 
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Abofitfoa of immunity as not question for judi¬ 
ciary 

DC—Urow v District of Columbia, CA, 316 F2d 
351, 114 U S App,D C 350, cert den 84SCt 6*>, 
375 VS 826. 11 L Ed 2d 59 

Sovereign immunity doctrine not determine on 
indefinite com plain t 

D.C—Sass v. District of Columbia, C A , 316 F 2d 366, 
114 USAppDC 365 

Doctrine of sovereign immunity not applicable 

DC.—Harbin v District of Columbia, CA, 336 F 2d 
950, 119U.S.AppD.C 31 
Graves v District of Columbia, App, 287 A 2d 
524. 

Immunity conditioned upon commission in 
coarse of discretionary not ministerial ac¬ 
tivity 

D.C—Carter v Carlson, C A., 447 F 2d 358, 144 U.S 
App.D C 388, on remand, D.C., 56 F.R D 9, revd 
on oth. girfs 93 S.Ct 602, 409 U.S. 418, 34 
L Ed 2d 613, rth den. 93 S.Ct. 1411, 410 U.S. 959. 
35 LEd-2d 694, vac in part 489 F2d 1272. 160 
UJS.App.DC 148—Baker v Washington, CA, 
448 F.2d 1200, 145 U.S App D C. 277. 

Beating inflicted by prison guards not within 
scope of immunity 

DC—Baker v. Washington, CA., 448 F2d 1200, 145 
U.S.App,D C 277 
Making Sl ' lCft hel d ntlnltfnf ta l 

D.C-Carter v. Carbon, CA, 447 F2d 358, 144 US 
App.D C 388, on remand, D.C., 56 F.R.D 9, revd 
on oth. gids. 93 SCt. 602, 409 U.S 418, 34 
L.E*L2d 613, rdi. den 93 S Ct. 1411, 410 U.S 959, 
35 L.Ed.2d 694, vac. m part 489 F 2d 1272, 160 
U.S.App.DC 148 

Municipal immunity derived from common law 

D.C—Wade v. District of Colombia, App., 310 A.2d 
857. 

Sovereign immunity viable 

D.C—Wilson v District of Columbia, App, 338 A 2d 
437. 

1. Failure to keep the peace 

DC—Westminster Investing Corp v G C Murphy 
Co., CA., 434 F.2d 521, 140 USAppDC 247 
Monarch Ins. Co of Ohio v. District of Colum¬ 
bia. D C, 353 F Supp. 1249, affd, C A, 497 F 2d 
683, nine cases, 162 U.S.App.DC. 96, and 497 
F.2d 684, thirteen cases, 162 U.S App D C 97, and 
497 F.2d 685, five cases, 162 U S App D C 98, and 
497 F2d 686, four cases, 162 USAppDC 99, 
cert, den 95 SCt. 497, 419 US. 1021, 42 L.Ed.2d 
295. 

Mob violence 

D.C—Amos v. District of Columbia, App., 309 A 2d 
305. 

2. D C—Graham v District of Columbia, D.C, 300 

F.$upp. 454. 

4. D C—Chandler v. District of Columbia, App., 404 
A.2d 964. 

43. D.C—Graham v District of Columbia, DC, 
300 FJSupp. 454. 

Immunity held not absolute 

D.C—Barr v. District of Columbia, D.C., 202 FSupp 
260—Thomas v. Johnson, D.C, 295 F.Supp. 1025. 
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7. D.C—Miller v. Spencer, App., 330 A 2d 250 
735. Fay patient 

(2) No immunity front suit by paying patient 

D.G—Spencer v General Hospital of District of Co¬ 
lumbia, CA., 425 F.2d 479, 138 U SApp D C 48. 

&5. D.C—Scull v. District of Columbia, C.A., 250 
R2d 767, cert, dot, 102 U.S.App.D.C. 104, 78 
S.CL 703, 356 VS 920, 2 L.Ed.2d 715. 

Thomas v. Potomac Elec. Power Co., D.C, 266 
FJSupp. 687. 

Wiboo v. District of Columbia, App, 338 A.2d 
437. 


Not a valid test as to immunity 

D C —Spencer v General Hospital cf District of Co¬ 
lumbia, C A , 425 F 2d 479, 13S L S App D C 48 
8.20. DC—Graham v District of Columbia, DC, 
300 F Supp. 454 

13. D C —Gee Gee Realty Corp v District of Co¬ 
lumbia, App, 200 A 2d 378 

Lack of notice of location of accident 
D C —Toomey v District of Columbia, App, 315 A 2d 
565 

13.5, D C —Scull v District of Columbia, C A, 250 
F2d 767, cert, den, 102 USAppDC 104, 78 
S Ct 703, 356 U S 920, 2 L Ed 2d 715 

Absence of profit 

DC—Scull v District of Columbia, CA., 250 F2d 
767, cert, den, 102 U.S App DC 104, 78 SCt 
703, 356 U S 920, 2 L.Ed 2d 715. 
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13.10, D C —Scull v District of Columbia, C A, 250 
F.2d 767, 768, 102 US App D.C 104, cert, den 
78 S Ct 703, 356 US 920, 2 L Ed 2d 715 

Mistake in issuance of permit for sewer con¬ 
struction 

D C —Gee Gee Realty Corp v. District of Columbia, 
App, 200 A 2d 378. 

17.50. DC—General Heating Engineering Co \ 
District of Columbia, CA, 301 F.2d 549, 112 
U S.App D.C 225. 

Newman v l'S, DC., 248 FSupp 669 
Wagshal v District of Columbia, App, 216 A 2d 
172. 

17.55. DC.—District of Columbia v Nordstrom, 
C A, 327 F2d 863, 117 U S App D C. 165 
Klein v District of Columbia, CA, 409 F2d 
164, 133 USApp.DC 129 

Primary duty not dependent on ownership of fee 
DC —Conner v US, D C, 309 FSupp 446 
17.60. D C—Wilson v. Bittinger, C.A., 262 F.2d 714, 
104 USApp.D.C. 403. 

Leary v District of Columbia, DC, 166 F Supp 
542—McNamara v. US, DC, 199 FSupp 879— 
Smith v US, DC, 237 FSupp 675 
Broder v District of Columbia, Mun.App, 184 
A.2d 741 

18. D C —Nordstrom v District of Columbia, D C, 
213 F.Supp 315, affd, CA, 327 F2d 863, 117 
US App D.C 165 

Dixon v. District of Columbia, MunApp, 168 
A.2d 905—Harding v District of Columbia, Mun 
App, 178 A 2d 920 

19. D C —Dommel v Managers, Inc, CA , 288 F 2d 
154, 109 USAppDC 370—Mitchell v District 
of Columbia, CA, 347 F 2d 484, 120 US App 
DC 390. 

District of Columbia v Meggmson, App, 250 
A 2d 571 

Notice held insufficient 

D C —Harding v District of Columbia, Mun App, 178 
A.2d 920 

Hackett v District of Columbia, App, 264 A 2d 
298 

Playground equipment 

D C.—Miller v District of Columbia, App, 343 A 2d 
278 
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22. DC.—McNamara v U.S, D.C, 199 F.Supp 879 
—Smith v U.S, D.C, 237 F Supp. 675—Newman 
v. US., D.C, 248 FSupp 669 
Moms v. Prati, Mun.App., 163 A.2d 552—Proc¬ 
tor v District of Columbia, App, 273 A2d 656 
Hackett v. District of Columbia, App, 264 A 2d 
298. 

24. D.C.—Damels-Lumley v US, CA, 306 F2d 
769, 113 U.S.App.D.C 162. 

Broder v District of Columbia, Mun.App., 184 
A 2d 741—Proctor v. District of Columbia, App, 
273 A.2d 656. 
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Negligence imputed from failure to perfo 
duty 

D C —Harding v District of Columbia, Mun App, 
A 2d 920. 

Pit at edge of sidewalk 

(2) Other matters 

D C —Rich \ District of Columbia, App, 410 A 
528 

24.5. Doctrine of res ipsa loquitur inapplica 

D G—Hackett v. District of Columbia, App, 264 A 

298 

27.5. Notice of dangerous condition 

(2) DC—Campbell v District of Columbia, D 

153 F Supp 730, affd, C A., 254 F.2d 357, 103 t 

App D.C 20—Smith v. US, DC, 237 F.Supp. t 

(3) Other matters 

D.C —District of Columbia v. McNeill, C.A., 344 F 
195, 120 U S App.D C 101 
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28. DC—Moms v Prati, Mun.App, 163 A.2d 
—District of Columbia v. Smith, App, 297 A 
787 

D C —Moms v, Prati, Man App, 163 A.2d 552 

28.10. DC.—District of Columbia v Smith, A] 
297 A 2d 787 

33.10. What constitutes nuisance 

DC—Norton & Co v District of Columbia, M 
App, 173 A.2d482 

§ 16. Fiscal Management 

39. Money from sale of closed alley 

D.C—Carr v. District of Columbia, DC, 371 F Su 
293, affd and remd 521 F2d 324, 172 USA 
DC 224, reh den 543 F2d 917, 177 USA 
DC 432. 

§ 17 . -Bonds and Other Secui 

ties 

page 785 

40. Congressional intent 

D.C—Bootery, Inc. v. Washington Metropolitan Aj 
T ransit Authority, D C, 326 F Supp 794 

§ 18(1). -Taxation 

Library References 
District of Columbia <3=>33. 

page 786 

45. D C —Breakefield v District of Columbia, C i 
442 F2d 1227, 143 US App D.C 203, cert d< 
92 SCt 871, 401 US 909, 27 LEd2d 8( 

51. DC—District of Columbia v Ben Lar Associat 
C A, 261 F 2d 376, 104 U S App D.C 258—Cc 
sohdated Title Corp. v. District of Columbia, C i 
275 F 2d 885, 107 U S.App.D C 221, cert den 
S Ct. 48, 364 U S 817, 5 L Ed 2d 48—-District 
Columbia v Lewis, CA, 288 F2d 137, 109 U 
App D.C 353, cert den 82 S a. 33, 368 U S. 81 
7 LEd2d 24 

Assessment of realty in name of deceased pe 
son 

(5) Other matters. 

D C —Watson v Scheve, App, 424 A.2d 1089 

Privilege tax statnte construed 

D.C —Smoot Sand & Gravel Corp v. District of C 
lumbia, CA., 261 F 2d 758, 104 U S App D.C 29 
cert. den. 79 S.O. 876, 359 US. 968, 3 LEd: 
834, reh den 79 S,Ct 1136, 359 U.S, 1005, 
LEd 2d 1134—District of Columbia v. Brad 
CA, 288 F2d 108, 109 U.SApp.D.C 324. 

Applicability of rules for construction of feder 
tax statutes 

DC—District of Columbia v. ACF Industries, Ini 
CA., 350 F.2d 795, 122 U.S App.D.C. 12. 
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Impermissible exercise of authority shown 

DC—Bishop v District of Columbia, App, 411 A M 
997, cert den 100 S Ct 2943, 446 U S 966 64 
L Ed.2d 825 ' 
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51.5. D C —Smoot Sand & Gravel Corp v District 
of Columbia, C.A, 261 F2d 758, 104 US.App 
D C 292, cert den 79 S Ct 876, 359 U S. 968, 3 
L Ed 2d 834, reh den 79 SO 1136, 359 US 
1005, 3 L Ed 2d 1134 

51.10. Agents or business within District 

(4) Other matters 

D.C—District of Columbia v General Motors Corp 
C.A, 336 F 2d 885, 118 U.SAppDC 381, revd 
on oth grds 85 S.Ct 1156, 380 US 553, 14 
L.Ed.2d 68—State Loan & Finance Corp v Dis¬ 
trict of Columbia, C.A, 381 F2d 895, 127 US 
App DC 116. 

No office within District 

D.C—District of Columbia v Cities Service Oil Co 
C A., 258 F 2d 426, 103 U.S App D C 332 

page 788 

51.20. D C —District of Columbia Nat Bank v Dis* 
tnct of Columbia, C.A, 348 F.2d 808, 121 US 
App DC 196 

52. D C —Industrial Bank of Washington v Tobnner 
CA, 405 F.2d 1321, 132 US.App.D.C 51-Dis- 
tnct of Columbia v. Universal Computer Associ¬ 
ates, Inc, CA, 465 F2d 615, 151 US.AppDC 
30. 

Gross receipts; public utility 

(6) Other statements. 

DC—Chesapeake & Potomac Tel Co v District of 
Columbia, C A., 325 F 2d 217, 117 U S App D C 
21 . 

Recordation tax 

DC—Dupont Park Apartments, Inc v District of 
Columbia, CA., 345 F.2d 109, 120 US App DC 
215 

Corporate franchise tax 

D.C—State Loan & Finance Corp v District of Co¬ 
lumbia, C.A., 381 F,2d 895, 127 US App DC 
116—ACF Industries, Inc v District of Columbia, 
C.A, 382 F.2d 463, 127 U S App.D C 247 

Tax sale 

D C,—Bynes v Scheve, App, 435 A 2d 1058 

page 789 

52.5. DC—Broadcasting Publications, Inc v. Dis¬ 
trict of Columbia, CA, 3P3 F.2d 554, 114 US 
App.DC 163 

Regulation promulgated under statute 

D C —District of Columbia v Southern Ry Co, C A, 
277 F2d 84, 107 U-SAppDC. 285 

53. D.C.—District of Columbia v Burlington Apart¬ 
ment House Co, App, 375 A.2d 1052 

55JO. DC—Sokol v McLaughlin, MunApp, 147 
A 2d 766—Stonewall Const Co v. McLaughlin, 
Mun.App., 151 A 2d 535 

Valuation 

D.C.—District Unemployment Compensation Bd. v Se¬ 
curity Storage Co. of Washington, App, 365 A 2d 
785, cert, den 97 SCt 2651, 431 US 939, 53 
L.Ed2d 256. 

§ 18(2).-Exemptions 

page 790 

56. D.C—District of Columbia v National Parks 
Ass’n, C.A., 444 F.2d 963, 144 U S App D.C. 88. 

Imported alcoholic beverages 

D.C.—District of Columbia v. Samuel Meisel & Co, 
Inc., App., 316 A.2d 546, 

57. D.C,—District of Columbia v Orleans, C A, 406 
F2d 957, 132 U.S.AppD.C 139. 
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59.5. DC—Dis:net Unemplojment Compensation 
Bd v Security Storage Co of Washington, App, 
365 A.2d ''85, cert den 97 SC: 2651, 431 US 
939, 53 L Ed 2d 256 

60 J. D C —District of Columbia v National Parks 
Ass’n, C A, 444 F 2d 963, 144 US App D C 88 
60.4. DC— District of Columbia \ George Wash¬ 
ington University, C A, 262 F 2d 36, 104 U S 
App DC. 32^—Workshop Center of the Arts v 
District of Columbia, MunApp, 145 A 2d 571 
60.8. DC.—Trustees of Nineteenth St, Baptist 
Church \ District of Columbia, App., 378 A 2d 
661, reh. den 385 A 2d 8 
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60.14. DC—Service Schools Foundation v District 
of Columbia, C A., 276 F 2d 517, 107 US App 
DC 217 

60 JO. D C.—District of Columbia v National Parks 
Ass’n, CA, 444 F2d 963, 144 USAppDC 88 
60.24. D C —District of Columbia v. National Shnne 
of Immaculate Conception, Inc, C A, 315 F 2d 
42, 114 US App DC. 296 

60.26. Time for exemption of building being 
renovated 

DC— District of Columbia v Salvation Army, CA, 
264 F 2d 371, 105 U S App.D C. 85 
60 JO. D C —District of Columbia v. Maryland Syn¬ 
od of Lutheran Church in America, App, 307 
A 2d 735 
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60.32. “Use” crux of exemption 
D C —District of Columbia v Maryland Synod of Lu¬ 
theran Church in America, App, 307 A 2d 735 
60.36. D.C.—District of Columbia v Chevrah Tifer- 
eth Israel, CA, 280 F2d 61, 108 USAppDC 
53 

Administrative or coordinating organizations 
DC—Conference of Major Religious Superiors of 
Women, Inc v District of Columbia, C-A, 348 
F.2d 783, 121 USAppDC 171 

page 794 

60.46. Exemption of religious organizations 
held not unconstitutional 

D.C—Von Stauffenberg v, District Unemployment 
Compensation Bd, C.A, 459 F.2d 1128, 148 US. 
App.D C. 104 

60.50. D.C.—District of Columbia v Jones, C A, 270 
F 2d 939, 106 U S App.D C. 187. 

§ 18(3).-Procedure 

61, D C —District of Columbia v. Gallant Inc, C A, 
290 F 2d 745, 110 USAppDC 202—American 
Sales Co v District of Columbia, C A, 292 F.2d 
751, 110 USAppDC 258 

Legal machinery of tax statute favored 
DC.—District of Columbia v Hechmger Properties 
Co„ App, 197 A 2d 157 

Method held inequitable 

D.C —District of Columbia v Southern Ry. Co, CA, 
277 F.2d 84, 107 U.SAppD.C 285 

62. Presumptions 

DC—Trustees of Nineteenth St. Baptist Church v 
District of Columbia, App, 378 A 2d 661, reh. den 
385 A 2d 8 
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65. D.C—Shenandoah Corp v. Jackson, CA., 298 
F 2d 324, 111 US.Akj.DC 410, cert den. 82 
S,Ct. 1255, 370 U.S 909, 8 L.Ed.2d 403—Gray 
Properties, Inc v Tobriner, CAD.C, 357 F.2d 
829, 123 U SApp.D.C 150. 

Industrial Bank of Washington v. Sheve, D C, 
307 FSupp. 98 


66. Assessment based not on valuation 
DC—District of Columbia v. Burlington Apartment 
House Co, A pp, 375 A 2d 1052. 

§ 18(4).-Income Taxes 

page 796 

Other matters relating to deductions 
have been considered. 711Ia 

71.11a. Matters treated as costs 
DC—Reliable Home Appliances, Inc v District of 
Columbia, App, 219 A 2d 501 

Less in trade or business not shown 
DC—Reliable Home Appliances, Inc v. District of 
Columbia, App, 219 A 2d 501. 

Claim of less denied 

D C —Reliable Home Appliances, Inc v District of 
Columbia, App, 219 A 2d 501 

71.12. Declining balance method of determin¬ 
ing depredation 

D C —Broadcasting Publications, Inc. v. District of Co¬ 
lumbia, C A, 313 F 2d 554, 114 U S-AppJD C 163. 

Depredation deductions permitted 
DC—Oppenheimcr v District of Columbia, CA, 363 
F2d 708, 124 USAppDC 221 
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71.20. D.C—Alexander v. District of Columbia, 
App, 370 A.2d 1327 

71.24. D.C.-—District of Columbia v. ACF Industries, 
Inc., CA, 350 F.2d 795, 122 U.SApp.DC 12— 
District of Columbia v Neyman, C A, 417 F.2d 
1140, 135 U.S App DC 193—Verkouteren v. Dis¬ 
trict of Columbia, CA., 433 F.2d 461, 139 US 
App DC 303 

Evidence etc. 

(2) As to other matters. 

DC—Board v. District of Columbia, CA., 344 F.2d 
560, 120 USAppDC 175. 

Sale of ball players 

D C —Washington Am. League Base Ball Club, Inc. v. 
District of Columbia, C.A, 3.49 F.2d 179, 121 
U.S App D.C 202 

page 799 

71J5. Sale of securities 

(3) Other matters 

D.C—Verkouteren v District of Columbia, CA., 346 
F2d 842, 120 USAppDC 361, app. after re¬ 
mand, 433 F 2d 461, 139 USAppDC 303 

71.26. DC—District of Columbia v. Davis, CA, 
371 F.2d 964, 125 U S App D C 311, cert, den 87 
S.Ct. 1487, 386 U S. 1034, 18 LEd.2d 598 

71.27. DC—Berliner v District of Columbia, CA, 
258 F.2d 651, 103 U S App.D C 351, cert. den. 78 
S Ct. 1384, 357 U S 937, 2 LEd.2d 1551—Con¬ 
solidated Title Corp v v District of Columbia, CA, 
275 F.2d 885, 107 U S.App D C 221, cert den 81 
S-Ct 48, 364 U.S. 817, 5 L Ed 2d 48—District of 
Columbia v Gallant Inc, CA, 290 F.2d 745, 110 
U S App D.C 202—Washington Am League Base 
Ball Club, Inc. v District of Columbia, C. A, 349 
F2d 179, 121 US App.D.C. 202—District of Co- 
lumbia v. ACF Industries, Inc, CA, 350 F.2d 
795, 122 U.S App.D.C 12. 

Income attributable to activities outside District 

(2) Other instances. 

D C.—District of Columbia v. Evening Star Newspapei 
Co., CA, 273 F,2d 95, 106 USApp.DC 360 

Money held not taxable as dividend 

D.C.—District of Columbia v Oppenheuner, C A, 303 
F.2d 563, 112 USApp.D.C. 239 

Distribution by corporation taxable as dividend 
D.C —District erf Columbia v. Goldman, CA, 328 FJ 
52a 117 U.SApp.D.C 219. 

American Sec & Trust Co. v District of Colum 
bta, CA., 408 F 2d 1295, 133 U.S.App.D.C 92- 
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Verkouteren v Distnct of Columbia, C A , 433 
F 2d 461. 139USApp.DC 303 

Apportiottment of income of multi-state enter¬ 
prises 

U S.—General Motors Corp v. District of Columbia 
Dot Col.. 85 SCt 1156, 380 US 553. 14 LEd 2d 

68 . 

Sales-factor formnla not authorized by statute 
U.S—General Motors Corp v. District of Columbia, 
Dtst.Col* 85 SCt. 1156. 380 U S 553, 14 L Ed.2d 
68 . 

Business income 

D.C.—Distnct of Columbia v Pierce Associates, Inc, 
App* 440 A.2d 325, on reh. 462 A.2d 1129 

Other matters relating to the income 
tax statutes have been considered by 
the courts. 71,27 * 

71.27a. D.C.—Ulme’s Estate v. District of Columbia, 
CA., 360 F.2d 820,124 U.S.App.DG 5-Snow v 
Distnct of Columbia, C.A., 361 F.2d 523, 124 
U.SApp.D.C. 69—Doyle v. District erf Columbia, 
CA., 363 F.2d 694, 124 U.S.App.D.C. 207. 

Green v. Distnct of Columbia, App, 221 A.2d 
441. 

“Gross income” construed 

D C—Distnct of Columbia v Goldman, C A., 328 F 2d 
520, 117 U.SAppDC. 219 

Different treatment to taxpayers than those lia¬ 
ble for capital gains under federal scheme 

D.C.—District of Columbia v. Goldman, C A, 328 F.2d 
520, 117 U-S-App.D C. 219. 

Deficiency assessment not barred by limitations 
D.C.—Board v. Distnct of Columbia, CA., 344 F.2d 
560, 120 U S App.D.C. 175 

Deductions tinder Franchise Tax Act 

D.G—Washington Am. League Base Ball Club, Inc v. 
District of Columbia, C.A, 349 F 2d 179, 121 
U.S-App.D.G 202 

Refolds 

D.G—Distnct of Columbia v. National Bank of Wash¬ 
ington, App., 431 A 2d 1. 
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71.28. D.C. — District of Columbia v. Gallant Inc, 
CA, 305 F.2d 761, 113 U.SApp.D.C 92—Broad¬ 
casting Publications, Inc. v. District of Columbia, 
CA., 313 F2d 554, 114 U.S.App.D C 163—Dis¬ 
trict of Cohnnbia v. Pierce Associates, Inc, App., 
440 A2d 325, on reh 462 A2d 1129. 

7129. Passage of title in District 
(5) Other instances. 

D.C.—District of Columbia v. Evening Star Newspaper 
Co., CA, 273 F2d 95, 106 U.S.App.D.C 360 

Taxation formnla held erroneous under dreum- 

D.C—Distnct of Columbia v. Evening Star Newspaper 
Ox, CA, 273 F.2d 95, 106 U-SAppDC 360 

iwr KUcei CtVDSHKrcfl 

D.C—District of Columbia v. Evening Star Newspaper 
Co* CA, 273 F2d 95, 106 U.S.App.DC 360 

OdadstkM of tax 

D.C—District of Columbia v. Evening Star Newspaper 
Co* CA* 273 F.2d 95, 106 U.SApp.D.C 360 

5 18(5). —— —- Estate and Inher¬ 
itance Taxes 

page Ml 

7135. Transfers held not subject to tax 
D.C—District of Columbia v. Von Schrader, App* 345 
Aid 475. 

7135. D.G— McKnmncy v. District of Columbia, 
CAJXC* 300 F2d 724, 112 US.App.D.C 132. 
Dtttrict of Columbia v. Riggs Nat. Bank of 
Washington, D.C, App* 335 A2d 238. 


71.37. DC—Distnct of Celutfcj ' Payr.e, CA. 
3 n 4 F 2d 261, *26 U S App D C 4" 

page 802 

71.38. DC—Distnct of Columbia \ Riggs Nat 
Bank of Washington, D.C, App , 335 A 2d 238 

§ 18(7). —-Collection and 

Enforcement 

page 805 

71.62. D C —Robinson v Distnct of Columbia, App, 
372 A 2d 1005 

Payment 

D C —D C Transit System, Inc \ Distnct of Colum¬ 
bia, C.A, 269 F.2d 773, 106 U.S App D C 106. 

Forfeitures and penalties 

DC—Bord v Distnct of Columbia, CA., 344 F,2d 
560, 120 US App DC 175 

71.63. US—In re Ray's Automatic Transmission 
Service, Inc., Bkrtcy, DC., 1 B.R 743. 

Redemption of property sold for nonpayment of 
taxes 

DC—Robinson v Jones, App, 429 A.2d 1372—Bod- 
die v Robinson, App, 430 A 2d 519 

71.65. Notice sufficient 

D C.—Dodson v Scheve, App , 339 A.2d 39, cert den 
96 SCt 1103, 424 US. 909, 47 L.Ed2d 312 

Notice mandatory 

D C —Potomac Bldg Corp v Karkenny, App, 364 
A 2d 809, cert den 97 S Ct. 2192, 431 U.S 921, 53 
LEd2d 234 

71.69. DC.—Malakoff v Washington, App, 434 
A 2d 432 

Other matters dealing with the priority 
of liens have been adjudicated by the 
courts. 71694 

71.69a. US—In re Aries Enterprises, Ltd, Bkrtcy, 
DC, 3 BR 472 

Notice 

D C —Distnct of Columbia v Hechinger Properties 
Co, App, 197 A2d 157 

Preferred lien 

D C —Distnct of Columbia v Hechinger Properties 
Co, App, 197 A 2d 157 

Priority; certificate of delinquent taxes not 
filed 

D.C—District of Columbia v. Hechinger Properties 
Co* App, 197 A.2d 157 

When lien for taxes perfected 
DC—District of Columbia v Hechinger Properties 
Co, App, 197 A 2d 157 

§ 18(8).-Review 

page 806 

71.74. D C —Pepsi-Cola Bottling Co of Washington, 
DCv Distnct of Columbia, CA, 337 F.2d 109, 

119 U.SApp.DC. 73 

Workshop Center of the Arts v Distnct of Co¬ 
lumbia, Mun App* 145 A.2d 571. 

Amendment of petition for review 
D.C — Wagshai v Distnct of Columbia, App , 430 A 2d 
524. 

71.75. D C —Distnct of Columbia v General Motors 
Corp, C.A, 336 F.2d 885, 118 U S App D C 381, 
revd. on oth grds 85 SQ. 1156, 380 U.S. 553, 14 
LEd 2d 68—Bord v. Distnct of Columbia, C.A* 
344 F 2d 560, 120 U.S AppD.G 175—Verkouter- 
en v. Distnct of Columbia, CA* 346 F.2d 842, 

120 U S.App.D C 361, app. after remand 433 F 2d 
461, 139 U.S.App.D.C. 303—Distnct of Columbia 
v. Neyman, C.A, 417 F2d 1140, 135 U.S App. 
D.C 193 
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Procedure on appellate review of income tax 
provisions 

D C —Broadcasting Publications, Inc v Distnct of Co¬ 
lumbia, C A, 313 F 2d 554, 114 U S App D C 163 

The court of appeals will give great 
weight to the construction which is 
made by the tax court of its own rules 
and which is supported by equity and 
justice. 7175a 

71.75a. DC—Disnct of Columbia v. Payne, CA, 
374 F 2d 261, 126 U S App.D.C 47 
71.77. D C—Service Schools Foundation v. Distnct 
of Columbia, CA, 276 F2d 517, 107 U.S.App. 
DC. 271 

page 807 

The scope of review with respect to 
decisions of the commissioners of the 
District relating to taxation has been 
adjudicated. 71 784 A taxpayer has the 
burden of showing that the tax is arbi¬ 
trary and unreasonable. 7178b 

71.78a. D C —Distnct of Columbia v Green, App, 
348 A 2d 305 

Tax formnla 

(1) In general 

D C —Distnct of Columbia v General Motors Corp, 
C A, 336 F 2d 885, 118 US App DC 381, revd 
on oth grds. 85 SCt 1156, 380 US 553, 14 
L Ed 2d 68 

(2) Court may not substitute its own tax formula, 
most it can do is reject commissioners’ approach as 
unauthonzed 

D C —Distnct of Columbia v General Motors Corp, 
CA, 336 F2d 885, 118 USApp.DC 381, revd. 
on oth grds 85 SQ. 1156, 380 US 553, 14 
L Ed.2d 68 

71.78b. D C —Wyner v Distnct of Columbia, App, 
411 A 2d 59 

Heavy burden 

D C —Distnct of Columbia v General Motors Corp, 
CA, 336 F.2d 885, 118 US App D.C 381, revd 
on oth grds 85 SCt. 1156, 380 US. 553, 14 
L.Ed 2d 68 

Double taxation 

D C.—District of Columbia v General Motors Corp, 
CA, 336 F2d 885, 118 U.SApp.DC 381, revd 
on oth grds 85 SCt 1156, 380 US 553, 14 
LEd 2d 68 

71.79. D C —Carter-lanhardt, Inc v Distnct of Co¬ 
lumbia, App, 346 A 2d 916. 

Applicable to tax exempt property 
D C —National Graduate University v. District of Co¬ 
lumbia, App* 346 A 2d 740 

Sole remedy 

DC—Trustees of Nineteenth St Baptist Church v 
Distnct of Columbia, App, 378 A2d 661, reh. den 
385 A 2d 8 

71.83. D.C —Distnct of Columbia v Berenter, CA, 
466 F 2d 367, 151 US App DC 196-George 
Hyman Const Co. v District of Columbia, App* 
315 A.2d 175 

71.84. Partial payment 

D C —George Hyman Const Co v Distnct of Colum¬ 
bia, App, 315 A 2d 175. 

71.85. D.C—Distnct of Columbia v Berenter, C A* 
466 F 2d 367, 151 U.S App.D.C. 196 

Matters relating to petitions for re¬ 
view of an assessment have been adju¬ 
dicated. 71 86a 

71.86a. Petition held sufficient 
D C.—District of Columbia v. Payne, CA* 374 F.2d 
261, 126 U.S App D.C. 47. 



27 CJS 203 


page 808 

71.87. Limitation tolled 
DC—Trustees of Nineteenth St. Baptist Church \ 
Distnct of Columbia, App, 378 A 2d 661, reh den 
385 A.2d 8 

Notice insufficient 

D C—Shenandoah Corp v Pnngle, App, 385 A 2d 
748 

Appeal too late 

D.C Trustees of Nineteenth St Baptist Church v 
Distnct of Columbia, App, 385 A.2d 8 

Petition filed before payment of tax 

D C —Wagshal v Distnct of Columbia, App., 430 A 2d 
524. 

Overruled case 

Taxpayer’s petition for refund of use tax assessment 
was to be filed within six months of taxpayer’s payment 
of the tax rather than within six months of the assess¬ 
ment. 

D C —Peoples Drug Stores, Inc v District of Colum¬ 
bia, App„ 470 A 2d 751, overruling Donahue v 
Distnct of Columbia, 368 A2d 1147 
71,95. DC—Verkouteren v. Distnct of Columbia, 
CA, 346 F.2d 842, 120 US.App.DC 361, app 
after remand 433 F2d 461, 139 U.SApp.DC 
303— Distnct of Columbia v ACF Industries, 
Inc., C A, 350 F 2d 795, 122 U S App D C 12- 
May Dept Stores Co v. Distnct of Columbia, 
C.A., 364 F.2d 689, 124 US App D.C 296 

§ 19. -Rights and Remedies of 

Taxpayer 

page 809 

72. DC—DC Federation of Cmc Associations v 
Ains, DC, 275 FSupp 533 

Various other matters relating to 
taxpayer suits have been con¬ 
sidered. 73 10 

73.10. Adequate remedy at law 

D.C.—D.C Federation of Civic Associations v Ains, 
D.C., 275 FSupp 533. 

Standing of civic association to sue 

D.C—D C. Federation of Cmc Associations v Ains, 
D.C, 275 FSupp 533. 

Suit to restrain expenditures 

D.C—DC Federation of Cmc Associations v Ains, 
D.C, 275 F.Supp 533 

Authority of court and matters considered 

D.C —D.C Federation of Civic Associations v Ains, 
D.C, 275 FSupp 533 

No standing to challenge bond referenda in 
Maryland or Virginia 

D.C—Bootery, Inc v Washington Metropolitan Area 
Transit Authority, D.C., 326 F.Supp 794 

Existence of standing does not establish duty of 
court to pass on merits 

D C.—Bootery, Inc. v Washington Metropolitan Area 
Transit Authority, D.C, 326 F.Supp 794 

Scope of review 

DC—Bootery, Inc. v. Washington Metropolitan Area 
Transit Authority, D.C , 326 F.Supp 794. 

Standing to sue where no misuse of public funds 
D.C—Debevoise v. Back, D C, 359 A2d 279 
Refund not justified 

D.C—Distnct of Columbia v Keyes, App., 362 A 2d 
729, cert. den. 97 SCl 1651. 

Burden of proof 

D C.—Shpntz v. District of Columbia, App, 393 A.2d 
68. 

Right to attorneys fees 

D.C—Andrews v. Distnct of Columbia, App., 443 
A.2d566,cert den 103SO 216,459U.S 909,74 
L.Ed.2d 172. 
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73.56. D C —Workshop Center cf the Arts \ Distnct 
of Columbia, Mun.App, 145 A 2d 5^1 
73.58. DC, — District of Columbia v Brady, CA, 
288 F 2d 108, 109 U S App D C 324 

73.64. Evidence held sufficient 
DC—Reliable Home Appliances. Inc v District of 
Columbia, App, 2\9 A.2d 501 

Claim for refund 

DC—District of Columbia \ ACF Industries, Inc., 
C A , 350 F2d 795, 122 U S App D C 12 
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73.70. Review 

D C —Distnct of Columbia v Southern Ry Co, C A, 
277 F.2d 84, 107 U.S.App.D C 285. 

Money collected under an invalid tax 
assessment is refundable to the tax¬ 
payer. 73 708 

73.70a. D C —Distnct of Columbia v Evening Star 
Newspaper Co, CA., 273 F2d 95, 106 USApp 
D C. 360 

73.72. Action held premature under circum¬ 
stances 

D C —Washington Bd of Trade v McLaughlin, C A, 
267 F 2d 633, 105 U.S App D C 356 

§ 20. Claims against District 

The commissioners of the District 
have authority under statutes to com¬ 
promise or settle claims asserted 
against the District. 74 - 5 

74.5. Notwithstanding district in performance 
of governmental function 
DC—Harbin v District of Columbia, C A, 336 F2d 
950, 119 U.S App.D.C 31. 

Notice of claim 

D.C—Miller v. Spencer, App, 330 A2d 250 

§ 21. Actions and Special Proceed¬ 
ings 

Library References 

District of Columbia <$=>36. 

75. D C—Spencer v General Hospital of District of 
Columbia, C A., 425 F2d 479, 138 U.S App.D C. 
48 

Other matters with respect to ac¬ 
tions have been adjudicated by the 
courts. 751 

75.1. US—Loge v US, CAArk., 662 F.2d 1268, 
cert den. 102 S Cl 2009, 456 U.S 944, 72 L Ed 2d 
466. 

D C —Hartford Acc & Indem. Co v District of Co¬ 
lumbia, App, 441 A 2d 969 

Cause of action against district not stated 

DC—Fields v District of Columbia Government, 
D.C, 299 F Supp 1319, set aside on oth grds., 433 
F 2d 740, 143 U.S.App.D.C. 325 
Punitive damages 

D C —Smith v District of Columbia, App, 336 A2d 
831 

Action not barred by sovereign immunity 
D.C —Board of Sup’rs of Fairfax County, Virginia v. 
US, D.C.Va., 408 FSupp. 556, dism., C.A, 551 
F 2d 305, two cases. 

Court reluctant to grant money awards absent 
guidance of Congress 

Mont.—Herrod v. Peoples Drug Stows, Inc., D C., 417 
FSupp. 747 

Counsel fees 

D.C.—District of Columbia, v. Green, App., 381 A.2d 
578 


Challenge to initiative procedure 
D.C —Dankman v Distnct of Columbia Bd of Elec¬ 
tions and Ethics, App, 443 A 2d 507 

An action by the District asserting a 
public right is not subject to limita- 
tions.^ 6 

75.6. Action to recover expenditures in treat¬ 
ing tuberculosis patient 

DC.—Distnct of Columbia v Weiss, App, 263 A2d 
638 
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75.10. DC.—Smith v Distnct of Columbia, CA, 
463 F2d 962, 150 U.SAppD-C 126, on remand 
297 A.2d 787 

Police report 

DC—Thomas v Potomac Elec Power Co., D.C, 266 
FSupp. 687 

Purpose 

DC—Boone v. Distnct of Columbia, DC, 294 
FSupp 1156. 

Hill v Distnct of Columbia, App, 345 A2d 867 
75.15, D C —Kelley v. Moms, App, 400 A.2d 1045 
—Gwmn v. Distnct of Columbia, App, 434 A.2d 
1376 

Notice held defective 

D.C—Boone v. Distnct of Columbia, D.C., 294 
F.Supp 1156 

Police report held not to constitute notice 
D C —Brown v District of Columbia, App., 304 A.2d 
292—Miller v Spencer, App, 330 A.2d 250 
Genuine issue as to lade of notice not raised 
D.C—Hill v. Distnct of Columbia, App., 345 A 2d 867 
Adequacy of police report 
DC—Pitts v. Distnct of Columbia, App., 391 A.2d 
803. 

75.20. D C —Boone v District of Columbia, D.C., 
294 F.Supp 1156 

Purpose 

D.C— Dellums v Powell, CA, 566 F.2d 216, 184 
U.S App D.C. 324, cert den. 98 S.Ct 3146, 438 
U.S 916, 57 LEd.2d 1161, reh den. 99 S.Ct. 234, 
439 US 886, 58 LEd2d 201 

Attorney fees 

D C —District of Columbia v Green, App, 381 A2d 
578 

75.25. D.C —Sbehyn v District of Columbia, App , 
392 A.2d 1008. 

Noncompliance with the notice claim 
provision in such a statute cannot bar 
federal claims. 7526 

75 26, D.C.—Brown v US., CA., 742 F.2d 1498, 
239 U.SuApp D C. 345, cert. den. 105 S Ct 2153, 
85 LEd.2d 509, overruling McClain v. Barry, 697 
F 2d 366. 

7530. D C —Sbehyn v. District of Columbia, App 
392 A.2d 1008 

75.50. D.C —Pitts v Distnct of Columbia, App,, 39 
A.2d 803. 

76. D C—Distnct of Columbia v. North Washmgta 
Neighbors, Inc., App, 336 A-2d 828, app. sfte 
remand 367 A.2d 143, cert den 98 S Ct. 68, 43 
US 823, 54 LEd2d 80 

No standing to sue 

DC.—Burner v. Washington, D.C, 399 F.Supp 4 
Agency established by statute not sui juris 
DC—Braxton v National Capital Housing Authont 
App., 396 A 2d 215 
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76.5. D C—Roberson v. District of Columbia Bd- 
Higher Ed., App., 359 A2d 28. 

76.10. DC. —Keith v Washington, App, 40! A 
468 





